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HULSETWIEDB    et    aL    t.    CHURCHMAN'S 

EX'X  et  al.i 
(CoDTt  of  Appeals  of  Kentucky.    May  29,  1901.) 

REPEAL,  OF  STATUTE  —  SPECIAL  PRACTICB 
ACTS— VOID  JUDGMENT  FOR  SALE  OF  RBAI< 
ESTATE— CONFIRMATION  OF  VOID   SALE. 

1.  Act  Feb.  26,  1S68,  conferrine  Jariadiction 
on  the  Loaisville  chancery  conrt  where  the  land 
of  a  person  nnder  disability  had  been  sold,  and 
there  was  any  error  in  the  proceedings,  to 
perfect  the  proceedings  while  tne  parties  were 
still  before  it,  is  no  longer  in  force,  as  the 
LouisTiUe  chancery  court  is  not  now  in  exist- 
ence, and  local  acts  regulating  the  jurisdiction 
or  practice  of  particular  circuit  courts  have 
been  repealed  by  the  present  constitution. 

2.  A  Judgment  for  the  sale  of  real  estate  of 
infant  defendants  and  the  sale  made  there- 
under were  void  as  to  the  infant  owners  over 
14  years  of  age  on  whom  no  summons  was 
served  and  for  whom  no  guardian  ad  litem 
was  appointed,  though  a  guardian  ad  litem  ap- 
pointed for  the  infanta  under  14  years  of  age 
filed  answer  as  guardian  ad  litem  for  all  the 
infants. 

8.  A  decretal  sale  of  the  real  estate  of  in- 
fants being  void  for  want  of  service  of  process, 
the  chancellor  cannot  give  it  vitality  by  subse- 
quently confirming  it  when  all  the  parties  are 
before  the  conrt 

Appeal  from  drcnlt  court,  Jefferson  coun- 
ty, chancery  division. 

"To  be  officially  reported." 

Action  by  the  execntriz  of  John  Charclt- 
man  for  a  settlement  of  the  estate  of  her 
testator  and  for  a  sale  of  land  to  pay  debts. 
Judgment  confirming  sale,  and  C.  O.  Hulse- 
wede  and  others,  the  purchasers,  appeaL 
Reversed. 

R.  O.  &  J.  J.  Davis,  for  appellants.  B.  L. 
McDonald,  McDonald  &  McDonald,  and  A. 
M.  Wallace,  for  appellees. 

HOBSON,  J.  John  Churchman  died  on 
May  7,  1897,  a  resident  of  Jefferson  county, 
the  owner  of  a  tract  of  land  on  which  he 
resided  with  his  family.  His  personal  estate 
was  Insnfildent  for  the  payment  of  his  debts. 
His  widow,  who  qualified  as  his  executrix, 
filed  this  suit  for  the  settlement  of  the  estate 
and  a  sale  of  a  part  of  the  land  to  pay  the 
debts.    The  decedent  left  five  children,— two 


'Bcportsd   by   Edward   W.    Hlnea,    Esq., 
rrankfort  bar.  and  formerly  itau  reporter. 
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of  age,  two  over  14,  and  one  undo:  14.  years 
old.  The  children  were  made  defendants  to 
the  petition  filed  by  the  executrix.  A  guard- 
ian ad  litem  was  appointed  for  the  infant 
under  14  years  of  age,  and  the  summons 
was  served  on  him  for  this  infant.  The  two 
adult  children  entered  their  appearance,  but 
no  summons  was  served  on  the  two  Infants 
who  were  over  14  years  of  age.  The  guard- 
ian ad  litem,  however,  filed  answer  as  such 
for  all  three  of  the  infants.  It  appearing 
that  It  was  necessary  to  raise  about  ^,000 
from  the  sale  of  the  land  for  the  payment 
of  the  debts  of  the  estate,  the  court  order- 
ed a  sale,  which  was  had,  and  a  part  of  the 
land  was  bought  by  appellants  at  what  seems 
to  be  a  very  fair  price.  They  excepted  to 
the  sale  on  the  ground  that  the  two  Infants 
over  14  years  of  age  were  in  no  way  before 
the  court,  and  that  the  Judgment  was,  there- 
fore, void  as  to  them.  Summons  was  issued 
after  the  sale  had  been  made,  and  served  on 
these  two  Infants^  They  then  also  appear- 
ed In  the  county  court,  and  on  their  own  mo- 
tion their  mother  was  appointed  as  their 
guardian.  They  then,  by  appropriate  plead- 
ings, filed  by  their  guardian,  prayed  the 
court  to  confirm  the  sale  on  the  ground  that 
It  was  beneficial  to  them.  Proof  was  taken, 
and.  It  being  shown  that  the  sale  was  bene- 
ficial to  the  infants,  the  chancellor  overruled 
the  exceptions,  and  confirmed  it.  From  this 
Judgment  the  purchasers  have  appealed. 

The  cases  of  Marshall  v.  Marshall,  4  Bush, 
248;  Cornwall  v.  Cornwall,  6  Bush,  869; 
Browinski  v.  Phelps,  3  ECy.  Law  Bep.  69; 
Schuhart  v.  Clark  (Ky.)  1  S.  W.  479;  and 
Hennlng  v.  Barrlnger  (Ky.)  10  8.  W.  136,— 
are  relied  on  to  sustain  the  Judgment  But 
these  cases  were  decided  under  the  statute 
of  February  26,  1868  (1  Acts  1867-68,  p.  24). 
That  act  confeiTed  Jurisdiction  on  the  Louis- 
ville chancery  court  where  the  land  of  a  per- 
son under  disability  had  been  sold,  and  there 
was  any  error  in  the  proceeding,  or  step 
omitted,  to  perfect  the  proceedings  while  the 
parties  were  still  before  it;  and,  if  this  act 
was  still  In  force,  the  Judgment  appealed 
from  would  be  correct  But  the  Louisville 
chancery  court  is  not  now  in  existence,  and 
local  acts  reg\ilatlng  the  Jurisdiction  or  pm^ 
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tice  of  certain  drcnlt  conrts  are  no  longer 
In  force  under  onr  present  constitution.  A 
number  of  other  cases  are  also  relied  on, 
such  as  Spencer  t.  Milllken,  4  Ky.,I<aw  Rep. 
836;  Tyler  T.  Jewell  (Ky.)  11  S.  W.  25;  Garr 
v.  Elble  (Ky.)  29  8.  W.  317.  But  In  all  these 
cases  the  court  had  jurisdiction  of  the  Infant, 
and  there  bad  only  been-  an  irregularity  In 
th^  proceeding.  In  the  case  before  ua  tiie 
two  Infants  who  were  over  14  years  of  age 
were  In  no  way  before  the  court  when  the 
Judgment  was  entered  or  the  sale  made.  It 
Is  true,  the  guardian  ad  litem  who  bad  been 
appointed  for  the  Infant  under  14  had  filed 
an  answer  as  guardian  ad  litem  for  all  the 
infants;  but  he  had  not  been  appointed 
guardian  litem  for  the  Infants  over  14  years 
of  age,  and  had  no  authority  to  act  for  them 
In  any  way.  It  has  been  held  that,  where 
an  answer  has  been  filed  for  the  infant  by 
his  guardian,  the  sale  will  not  be  held  void, 
although  the  Infant  was  not  served  with 
process.  But  we  hare  been  referred  to  no 
authority,  and  can  find  none,  to  the  effect 
that  an  answer  filed  for  the  infant  by  a  mere 
volunteer  should  haye  this  effect  Neither 
the  reason  of  the  rule  nor  the  policy  of  the 
law  seems  to  us  to  sustain  such  a  conclusion. 
We  conclude,  therefore,  that  the  Judgment 
of  sale  was  void  as  to  the  two  infants  who 
had  not  been  served  with  process,  and  for 
whom  no  guardian  had  been  appointed. 

The  Judgment  and  sale  made  tmder  it  be- 
ing void,  could  the  chancellor  subsequently 
give  It  vitality  by  confirming  It  when  the 
parties  were  all  before  the  court?  The  gen- 
eral rule  is  that  a  void  contract  cannot  be 
ratified.  This  has  been  applied  to  void  Ju- 
dicial sales.  Frecm.  Jud.  Sales.  {  44;  (Cun- 
ningham V.  Anderson,  107  Mo.  371,  17  &  W. 
972,  28  Am.  St.  Rep.  417;  Langyher  v.  Pat- 
terson, 77  Va.  470.  Thla  rule,  we  think, 
should  clearly  be  followed  in  the  case  of  the 
sale  of  the  land  of  an  infant,  for  the  reason 
that  the  Infant,  not  being  bound  by  the  Judg- 
ment of  sale,  and  being  incapable  of  giving 
consent,  might,  on  becoming  of  age,  upon 
proper  showing,  open  the  Judgment;  and  we 
do  not  think  that  the  purchaser  ought  to  be 
required  to  accept  such  a  title.  Proceedings 
to  sell  an  Infant's  land  are  purely  statutory, 
and,  when  the  sale  is  made  without  Juris- 
diction In  the  court  over  the  infant,  it  is 
without  power,  in  the  absence  of  some  en- 
abling statute,  to  give  vitality  to  that  which 
was  void  when  it  was  done.  Thus  it  has 
been  held  that  the  chancellor  is  without  Ju- 
risdiction to  confirm  a  private  sale  of  an  in- 
fant's land.  Khislow  v.  Grove,  98  Ky.  2C6, 
32  S.  W.  933.  The  reason  of  this  Is  that 
such  Jurisdiction  is  not  conferred  by  statute, 
and  tliat  the  court  lias  no  power  except  such 
aa  the  statute  has  conferred  in  such  a  pro- 
ceeding. The  same  reason  seems  to  us  to  ap- 
ply with  equal  force  to  a  sale  made  by  a  com- 
missioner when  the  infant  was  not  before 
the  court  The  law  Jealously  guards  the  la- 
tenat  of  those  who  are  unable  from  dUh 


abiUty  to  protect  themselves,  and  a  loose 
practice,  not  authorized  by  the  statute,  can- 
not be  sustained.  The  Judgment  confirming 
the  sale  is  therefore  reversed,  with  directions 
to  set  it  aside,  and  for  further  proceedinga 
not  inconsistent  with  this  opinion. 


BRANDS  et  al.  v.  CITY  OF  LOUISVILLE.* 
(Court  of  Appeals  of  Kentucky.  May  29, 1901.> 
MUNICIPAL     CORPORATIONS  — RKCOVBEY     OP 

STREBT  ASSESSMENTS  PAID  UNDER 
MISTAKE   OF  LAW. 

Ab  the  rule  forbiddiag  the  recovery  of  mu- 
nicipal taxes  voluntarily  paid  applies  also  to 
street  assessments,  property  owners  who  have, 
under  mistake  of  law,  paid  assessments  for 
street  repairs  for  which  the  city  alone  was 
liable,  cannot  recover  the  amount  from  the 
dty  on  the  ground  that  it  was  a  debt  of  the 
dty,  paid  by  its  order  to  the  contractors. 

Appeal  from  circuit  court,  Jefferson  coontyr 
chancery  division. 

"To  be  officially  reported." 

Action  by  Margaret  Brands  and  others 
against  the  dty  of  Louisville  to  recover  mon- 
ey paid  under  mistake  of  law.  Judgment 
tor  defendant  and  plaintifls  appeaL  Affirm- 
ed. 

Stanley  B.  Sloss,  Zack  Phelps,  W.  W. 
Thmn,  and  Lane  St  Harrison,  for  appellants. 
H.  L.  Stone,  for  appellee. 

HOBSON,  J.  On  July  18, 1801,  the  generaT 
council  of  the  city  of  Louisville  passed  an 
ordinance  for  Improving  the  streets  of  the 
city  with  vitrified  brlclc,  which  contained, 
among  others,  this  provision:  "The  con- 
tractor shall  guaranty  the  performance  of  hl» 
contract  according  to  this  ordinance,  and  the 
pavement  therein  specified  and  the  material 
composing  the  same  shall  be  kept  In  good  re- 
pair for  a  period  of  five  years  from  the  com- 
pletion of  the  work  and  the  acceptance  by 
the  general  council;  and  to  protect  the  city 
as  to  the  character  of  said  work  and  mate- 
rial and  such  repairs  as  may  be  needed,  the 
city  engineer  to  be  the  Judge,  the  contractor 
shall  deposit  bondls  of  the  city  of  Louisville 
or  of  the  United  States  amounting  to  ten  per 
cent,  of  the  original  contract  price  of  the 
entire  work  with  the  £lty  treasurer,  who  shall 
hold  the  same,  principal  and  interest  to  be 
applied  as  far  as  neeJd  be  in  the  necessary 
repairs  of  said  work,  iand  at  the  end  of  the 
said  five  years  the  ut|tezpended  balance,  if 
any,  to  be  subject  to  the  order  of  said  con- 
tractor." Pursuant  to-  this  ordinance,  and 
Qtbera  of  similar  cliaraiFter,  a  number  of  vitri- 
fied brick  streets  wet^e  built  in  LoaisriUe, 
and  the  cost  of  theifr  constrnctlcm  appor- 
tioned among  the  owriers  of  property  front- 
ing thereon.  After  tliis,  in  Gosnell  v.  City 
of  Louisville  (Ky.)  46!  S.  W.  722,  this  court 
held  that  where  thtoe  was  an  improve- 
ment of  the  carriagewfiy  of  the  public  street 

^  Reported   br    Bdward  >  W.    Blnee,    Zmt„   at   the- 
FniDkfort  bar,  and  leimefly  iMe  repoitar. 
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by  original  constraction  with  vltrUIed  brick, 
ptmuant  to  ttese  oidinances,  the  10  per  cent. 
of  the  cost  was  for  the  reconstruction  or  re- 
pair of  the  street  for  five  years,  and  that  for 
such  cost  of  reconstruction  or  repair  the  city 
was  alone  llahle,  and  no  part  of  it  conid  be 
coOected  from  the  property  owners.  Appel- 
lants, who  bad  paid  their  apportionments, 
thereupon  filed  this  action  against  the  city, 
SDtng  In  equity,  not  only  for  themselves,  bat 
all  other  property  owners  of  the  city  who 
had  paid  similar  assessments,  and  sought  to 
recover  from  the  city  the  amounts  so  paid 
the  contractors  on  the  grounds  that,  at  the 
request  of  the  city,  they  had  paid  a  debt  of 
the  dty  to  the  contractor,  and  that,  as  the 
city  was  alone  liable  for  the  debt,  and  they 
had  paid  It  by  direction  of  the  city,  and  in 
Ignorance. of  their  rights,  the  city  should  re- 
Imbnrse  them.  The  learned  chancellor  sus- 
tained a  general  demurrer  to  the  petition, 
and  dismissed  the  action. 

In  Underwood  v.  Brockman,  84  Ky.  318, 
2»  Am.  Dec.  407;  Bay  v.  Bank,  42  Ky.  514, 
39  Am.  Dec.  479,  and  a  number  of  subsequent 
cases  It  has  been  held  that,  where  money 
is  paid  under  a  clear  mistake  of  law  or  fact, 
which  in  equity  and  good  conscience  should 
not  be  retained  by  the  party  receiving  it,  a 
recovery  may  be  bad.  This  may  be  regarded 
the  settled  law  of  this  state,  although  the 
rule.  80  far  as  mistakes  of  law  are  concerned, 
is  denied  in  many  other  states.  But,  while 
this  rule  has  been  consistently  maintained 
try  the  court,  it  has  not  been  applied  to  taxes 
or  public  dues  which  have  been  voluntarily 
paid  where  they  were  only  collectible  by  ac- 
tion. Thus,  in  City  of  Louisville  t.  Zanone, 
68  Ky.  151,  the  plaintiff  sought  to  recover 
from  tiie  city  money  he  had  paid  to  a  con- 
tractor for  the  Improvement  of  the  street  in* 
£ront  of  his  property  on  the  ground  that  the 
ordinance  under  which  the  Improvement  was 
made  had  been  passed  by  only  one  board  of 
the  general  council,  and  was  therefore  in- 
valid. It  was  held  that,  as  he  had  volun- 
tarily paid  the  assessment,  he  could  not  re- 
cover. In  Hubbard  v.  Hickman,  67  Ky.  204, 
96  Am.  Dec.  207,  the  plaintiff  sued  to  re- 
cover municipal  taxes  which  be  had  paid  for 
10  years.  It  was  held  that  the  law  does  not 
imply  a  promise  on  the  part  of  the  city  to 
make  restitution  for  taxes  levied  and  paid 
under  a  mistake  of  law.  This  ruling  was 
followed  In  Moore  v.  Bath  Co.  Ct.,  70  Ky.  177. 
In  City  of  Louisville  v.  Anderson,  79  Ky.  343, 
a  recovery  was  sought  of  taxes  paid  under  a 
void  ordinance.  A  recovery  was  had.  But 
the  court  said:  "Where  a  party  is  entitled  to 
a  day  in  court,  and  can  litigate  the  demand 
about  to  be  enforced  against  him,  but.  Instead 
of  doing  so,  voluntarily  pays  it,  he  is  with- 
out a  remedy.  When  be  can  plead  and  make 
his  defense,  a  payment  under  protest  will  be 
regarded  as  voluntary;  or,  if  he  has  an  op- 
tion either  to  litigate  the  question  or  submit 
to  the  demand  and  pay  the  money,  in  all 
■Ddi  dues  there  la  na  compulsion,  and  re- 


lief wUl  b«  denied."  In  LoaisrlUe  &  N.  R 
Co.  V,  Hopkins  Co,  87  Ky.  613,  9  8.  W.  487, 
suit  was  brought  to  recover  county  taxes  paid 
by  the  railroad  company,  for  which  it  was  not 
liable  in  law.  But  the  rule  laid  down  in  the 
cases  above  referred  to  was  held  to  preclude 
a  recovery.  The  court  aaid:  "In  all  the 
cases  wherein  it  has  been  decided  by  this 
court  taxes  Illegally  paid  might  be  recovered 
back,  including  Fecheimer  Bros.  &  Co.  t. 
aty  of  Louisville,  84  Ky.  306,  2  S.  W.  66,  re- 
ferred  to  by  counsel,  the  payments  were  le- 
garded  as  Involuntary,  because  the  tax  col- 
lected had  authority  to  levy  and  sell  on  the 
refusal  to  pay.  As  said  by  this  court.  The 
process  is  summary,  and  in  the  hand's  of  the 
party  making  the  demand,  and  the  taxpayer 
must  submit  to  the  levy  or  pay  the  money.' 
The  only  exception,  under  the  statute  of 
this  state,  exists  in  respect  to  railroad  corpo- 
rattons,  whose  property,  from  consideratlona 
of  public  convenience  and  necessity,  cannot 
be  levied  on  and  sold  to  pay  taxes,  and  the 
collection  must  be  •enforced  by  Judicial  pro- 
ceedinga."  "The  payment  by  the  L.  &  N. 
Railroad  Co.  of  the  taxes  whldi  it  now  seeks 
to  recover  back  from  the  counties  of  Chris. 
tian  and  Hopkins  was  made  voluntarily,  and 
in  no  sense  under  compulsion,  and,  such 
being  the  fact,  we  see  no  reason  to  make  la 
these  cases  an  exception  to  the'  general  rule, 
laid  down  in  City  of  Louisville  v.  Anderson, 
that  the  party  paying  taxes,  who  is  entitled 
to  a  day  In  court,  and  can  litigate  the  de- 
mand about  to  be  enforced  against  him,  but. 
Instead  of  doing  so,  volnntarily  pays  It,  Is 
without  remedy."  In  Louisville  &  N.  R.  Co. 
y.  Marion  Co..  89  Ky.  531,  12  8.  W.  1064, 
these  cases  were  approved,  and,  after  dis- 
cussing the  rule  at  some  length,  the  court 
said:  "Considerations  of  public  policy  re- 
quire this  rule,  and  the  taxpayer  cannot  com- 
plain with  grace,  because  he  has,  by  his  own 
neglect,  missed  the  opportunity  afforded  him 
by  law  for  his  protection."  The  doctrine  of 
these  cases  was  applied  to  an  assessment  tor 
local  Improvement  which  had  been  volun- 
tarily paid,  and  was  sought  to  be  recovered 
from  the  city,  in  Henderstm  v.  Breckinridge, 
3  Ky.  Law  Rep.  387.  These  cases  are  In  ac- 
cord with  the  authorities  elsewhere.  See 
Desty,  Tax'n,  p.  790;  Dill.  Mun.  Corp.  {  944; 
Cooley,  Tax'n,  565-667.  It  Is  ably  insisted 
for  appellants  that  these  authorities  do  not 
sppiy.  for  the  reason  that  the  property  own- 
ers were  under  neither  a  legal  nor  moral 
obligation  to  pay  for  the  repair  of  the  street 
In  front  of  their  property  for  five  years,  and 
that,  as  this  was  solely  the  debt  of  the  dty. 
It  should  not  be  allowed  to  place  upon  them 
a  burden  for  which  the  law  did  not  make 
them  liable.  There  Is  great  force  in  the  ar- 
gument that  in  equity  the  city  should  be 
held  liable  to  the  property  owner  for  the- 
amount  paid  by  him  to  the  contracts  on- 
the  order  of  the  dty  by  mistake,  in  Ignorance 
of  his  rights,  when  the  amount  so  paid  was 
purely  the  debt  of  the  city.    But  the  court  1» 
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of  opinion  tliat  the  reasona  of  public  policy 
'Which  sustain  the  cases  above  cited  apply 
with  equal  force  to  the  case  before  us.  Re- 
duced to  Its  last  analysis,  the  case  comes  to 
this:  The  city  assessed  against  the  appel- 
lants' iHX»perty  for  the  Improvement  of  the 
street  In  front  of  it  an  amoimt  larger  by  10 
per  cent,  than  it  should  have  assessed.  If 
A  recovery  can  be  had  In  this  case,  then  one 
may  he  had  in  every  case  where  the  burden 
48  wrongfully  apportioned,  although  the  as- 
sessment has  been  voluntarily  paid.  Such  a 
rule  would  Involve  the  city  government  in 
inextricable  confusion.  The  council  could  not 
know  what  liabilities  might  be  anticipated, 
or  what  taxes  should  be  levied.  Under  the 
constitution  the  levy  of  taxes  must  specify 
the  purpose  for  which  the  tax  is  to  be  used, 
and  a  tax  levied  for  one  purpose  cannot  be 
applied  to  another.  The  reason  for  the  rule 
.denying  a  recovery  of  taxes  voluntarily  paid 
la,  after  all,  the  security  and  efficiency  of  the 
•city  government;  and  every  reason  which 
forbids  the  recovery  of  municipal  taxes  that 
have  been  volimtarily  paid  seems  to  ns  to  ap- 
ply with  equal  force  to  assessments  for  mu- 
nicipal improvements.  The  city  is  required 
to  make  the  apportionmoit  If  an  error  is 
made.  It  is  the  duty  of  the  property  owner, 
no  less  than  the  city  officials,  to  detect  and 
correct  It  If,  instead  of  doing  this,  he  vol- 
untarily pays  the  assessment,  and  the  city 
makes  other  contracts  and  assumes  other  ob- 
ligations on  the  idea  that  these  matters  are 
all  settled,  it  seems  to  ua  that  sound  public 
policy  requires  the  loss  to  fall  on  the  taxpay- 
er who  has  acquiesced  in  the  assessment  and 
voluntarily  i>aid  the  money  rather  than  liti- 
gate the  right  Judgment  affirmed.  Whole 
■court  sitting. 

OUFFT,  J.,  diaaenting. 


lX)UI8VILIiE  A  N.  R.  CO.  v.  BOWLING 

GREEN  RY.  00.  i 

(Court  of  Appeals  of  Kentucky.    May  7,  1901.) 

SAILROADS— RIGHT  OF  STRBET  RAILROAD  TO 
CROSS— MUNICIPAL.  AUTHORITY  —  JURISDIC- 
TION OF  RAILROAD  COMMISSION  —  WHAT 
■CONSTITUTES  "RBASONABLB  AND  FBIASI- 
BLE"  CROSSING. 

1.  Ely.  St  ^  707,  forbidding  the  constmction 
■of  one  railroad  across  another  without  the  ap- 
proval of  the  railroad  commission,  does  not  ap- 
jply  to  the  crossing  of  a  trunk  railroad  by  a 
street  railroad,  as  street  railroads,  bv  Id.  {  821, 
are  expressly  excepted  from  the  jnnsdiction  of 
.the  rauroad  commigsion. 

2.  Where  a  street-railroad  company  prior  to 
'the  adoption  of  the  present  constitution  con- 
structed its  road  over  certain  streets  of  the  city 
under  an  ordinance  by  which  the  city  reserved 
the  right  to  declare  forfeit  the  right  of  way 
and  privileges  "therein  granted  over  such 
streets  or  parts  of  streets  as  said  company 
should  not  nave  occupied  by  constructing  and 
•perating  a  line  of  street  cars  as  therein  pro- 

>  Reported  by  Edward  W.  Hines,  Esq.,  of  Ui* 
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vided  at  any  time  after  five  years  from  the 
passage  of  the  ordinance,"  no  forfeiture  haviuK 
been  declared  by  the  dty,  the  company  had 
the  right  after  the  adoption  of  the  constitu- 
tion, and  more  than  five  years  after  the  pas- 
sage of  the  ordinance,  to  extend  its  line  over 
other  streets  and  parts  of  streets  named  in  the 
original  ordinance,  without  becoming  the  high- 
est and  best  bidder  for  the  privilege,  as  requir- 
ed by  Const.  {  164,  as  the  grant  was  an  entire- 
ty, and  the  constitution  did  not  repeal  any 
part  of  it;  work  having  been  begun  thereunder 
prior  to  the  adoption  of  the  constitution. 

3.  A  city  ordinance  granting  to  a  street-rail- 
road company  the  right  to  operate  its  cars  by 
electricity  was  valid,  though  the  company  was 
authorized  by  its  cliarter  to  operate  its  cars 
only  by  animal  power,  and  the  grant  made  by 
the  city  became  effective  when  the  company 
was  subsequently  authorized  by  its  charter  to 
operate  its  road  by  electricity. 

4.  Const  i  216,  providing  that  "all  railway, 
transfer,  belt  line  and  railway  bridge  compa- 
nies shall  allow  the  tracks  of  each  other  to 
unite,  intersect  and  cross  at  any  point  where 
such  union,  intersection  and  crossing  is  rea- 
sonable or  feasible,"  applies  to  street  railroads 
as  well  as  steam  railroads,  and  restricts  the 
right  of  a  street  railroad  to  construct  its  track 
across  the  traclu  of  a  steam  railroad  in  the 
streets  of  a  city  to  cases  where  the  crossing  is 
reasonable  or  feasible. 

5.  The  crossing  at  grade  of  a  trunk  railroad 
by  an  electric  street  railroad  in  a  narrow  street 
will  not  be  enjoined  as  unreasonable  or  not 
feasible  merely  because  several  tracks  will  be 
crossed,  and  ^  or  45  trains  pass  each  day,  or 
because  the  overhead  wires  will  be  a  source  of 
danger  in  the  operation  of  trains,  and  street 
cars  may  stop  on  the  track  by  reason  of  the 
failure  of  the  current. 

Guffy,  Du  Reile,  and  O'Rear,  JJ.,  dissenting. 

Appeal  from  circuit  court  Warren  county. 

"To  be  officially  reported." 

Action  by  the  Louisville  &  Nashville  Rail- 
road Company  against  the  Bowling  Green 
Railway  Company  for  an  injunction.  Judg- 
ment for  defendant  and  plaintiff  appeals. 
Affirmed. 

MitcheU  &  Du  Bose,  W.  D.  Hines,  and  E. 
W.  Hlnea,  for  appellant  Wm.  Marshall 
Bullitt  and  Thomas  W.  Bullitt  for  appellee. 

HOBSON,  J.  This  action  was  brought  by 
the  appellant  the  Louisville  &  Nashville 
Railroad  Company,  against  the  appellee,  the 
Bowling  Green  Railway  Company,  to  enjoin 
It  from  extending  the  tracks  of  its  electric 
street  railway  across  the  tracks  of  the  rail- 
road of  appellant  at  grade  on  Main  street  in 
the  city  of  Bowling  Green.  The  line  of  the 
street  railway,  as  originally  constructed,  ran 
from  the  boat  landing  on  Barren  river  up 
Gordon  avenue,  and  crossed  the  railroad 
track  at  an  underneath  crossing,  passing 
then  along  Adams  street  went  up  Adams 
street  to  Main.  The  street-railway  company 
objected  to  this  route  because  It  passed 
through  a  sparsely-settled  portion  of  the  city, 
where  there  was  little  custom;  and  the  un- 
derneath crossing  at  the  railroad  was  re- 
garded dangerous,  as  it  was  in  a  curve,  and 
the  motorman  could  not  see  teams  approach- 
ing the  crossing  from  the  opposite  direction, 
and  they  could  not  know  of  the  approach  of 
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tbe  street  can.  It  therefore  determined  to 
change  Its  route  so  as  to  come  np  Chorcb 
street  to  Nugent,  thence  to  Main,  and  thence 
up  Main,  across  the  railroad,  to  the  exist- 
ing track.  The  sltnatlon  is  shown  on  the 
follo'^f-Ing  map,  in  which  the  old  route  Is  In- 
dicated by  a  black,  and  tbe  new  by  a  red, 
lineii 


As  will  be  seen  from  the  map,  the  main 
track  of  the  railroad,  and  two  side  tracks 
near  It,  cross  Main  street  not  far  from  Its 
station.  There  are  also  two  spur  tracks  for 
the  delivery  of  cars  to  private  persons  cross- 
ing Main  street  at  the  intersection  of  Clay. 
The  railroad  company  has  for  more  than  40 
years   operated    Its   line   through    Bowling 


*  The  heavy  line  on  tlM  pl»t  li  the  black  line  here    referred  to,  and  the  chain  line  li  the  red  one. 
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GrecfB  on  its  present  location.  It  construct- 
ed Its  tracks  by  municipal  aathorlty,  and 
runs  OTer  them  somethiug  like  40  or  45 
trains  a  day.  It  constructed  on  the  square 
boanded  by  Clay,  Ifaln,  and  Adams  streets 
shops,  ronndhouaes,  depots,  and  other  build- 
ings; and  the  tracks  across  Main  street  are 
nsed  by  it  mnch,  both  by  day  and  night, 
for  the  passage  of  its  trains,  and  for  switch 
engines  and  cars.  It  insists  that  by  reason 
of  the  travel  on  the  street  by  footman  and 
Tehicles,  and  the  passing  of  the  engines  and 
trains,  the  crossing  is  a  very  dangerous  one, 
and  that  the  danger  will  be  greatly  Increas- 
ed if  the  street-car  line  Is  also  built  along 
the  street,  crossing  the  railroad  tracks  at 
grade.  An  injunction  was  obtained  restrain- 
ing appellee  from  building  Its  track  on  the 
route  proposed.  This  was  discharged  by  the 
court  below  on  final  hearing,  and  the  peti- 
tion of  appellant  was  dismissed. 

A  number  of  interesting  questions  have 
been  presented  on  tlie  appeal: 

1.  It  is  Insisted  that,  as  the  railroad  com- 
mission has  not  authorised  this  crossing,  ap- 
pellee is  without  legal  authority.  The  stat- 
utes relied  on  are  as  follows:  "Every  cor- 
poration proceeding  to  construct  its  road  in 
or  through  any  county  shall  file  and  have 
recorded  at  its  expense  in  the  county  clerk's 
ofl3ce  of  such  county,  a  map  of  the  route, 
showing  the  center  of  said  proposed  road, 
and  the  width  thereof:  and  If,  after  a  road 
Is  located,  it  is  desired  to  change  its  loca- 
tion, or  the  proposed  route  is  changed,  as  it 
may  be,  a  map  showing  such  change,  as  well 
as  the  center  and  width  thereof,  shall  be  fil- 
ed and  recorded  at  its  expense  in  the  county 
clerk's  office  of  the  county  in  which  the 
change  is  made.  If  the  proposed  route  as  In- 
dicated by  the  map,  crosses  the  line  of  any 
other  railroad,  notice  of  sncb  fact  shall,  be- 
fore the  construction  of  the  road  is  commen- 
ced near  the  point  of  crossing,  be  given  to 
the  railroad  commission,  who  shall  give  no- 
tice to  the  corporation  whose  road  It  is  pro- 
posed to  cross,  as  well  as  the  other  corpora- 
tion, of  the  time  and  place  it  win  meet  to 
consider  the  question  of  approving  the  cross- 
ing, if  objection  be  made  thereto;  and  the 
commission  may  determine  the  manner  in 
which  the  crossing  shall  be  made  to  protect 
against  accidents  thereat"  Ky.  St  {  767. 
"There  is  established  a  department  in  the 
state  government  to  be  known  as  the  rail- 
road commission,  which  shall  be  composed 
of  three  commissioners,  one  of  whom  shall 
act  as  chairman,  and  whose  duty  it  shall  be 
to  see  that  the  laws  relating  to  all  railroads 
except  street,  are  faithfully  executed,  and  to 
«xerclse  a  general  supervision  over  the  rail- 
roads of  the  state.  Each  of  said  commis- 
'Sioners  is  authorized  to  administer  oaths, 
-and  two  of  them  shall  constitute  a  quorum." 
Ky.  St  S  821.  The  words  "except  street"  In 
«ectlon  821  could  only  have  been  used  by  the 
legislature  for  the  purpose  of  excluding  street 
railroads  from  the  Jurisdiction  of  the  rail-  , 


road  commission.  The  legislature  had  the 
power  to  define  its  Jurisdiction,  and  could 
not  have  used  more  apt  words  to  show  an 
intention  to  leave  street  railroads  within 
the  Jurisdiction  of  the  municipal  authorities, 
as  they  had  been  theretofore.  The  language 
of  section  707  also  points  to  the  same  con- 
clusion. The  requirement  that  the  corpora- 
tion shall  file  in  the  county  clerk's  ofiice  a 
map  of  the  route,  showing  the  center  of  the 
proposed  road  and  the  width  of  it  cannot 
reasonably  apply  to  a  street  railroad,  which 
acquires  no  width  of  right  of  way,  but  only 
the  right  to  lay  tracks  in  streets.  It  is  urged, 
however,  that  as  the  railroad  commission 
has  Jurisdiction  over  the  appellant's  railroad, 
and  is  required  to  see  that  the  laws  relating 
to  all  railroads  are  faithfully  executed,  the 
commission  has  power  of  supervision  over 
the  construction  of  the  crossing  in  question. 
If  this  were  true,  then  the  commission  would 
also  have  jurisdiction  over  all  crossings  of 
railroads  at  grade  by  streets,  turnpikes,  or 
even  county  roads.  Such  was  clearly  not 
the  intention  of  the  legislature.  There  are 
peculiar  reasons  why  the  municipal  authori- 
ties should  have  control  of  the  construction 
of  street  railways  in  the  Interest  of  the  local 
community.  This  has  been  the  legislative 
policy  of  the  state  for  years,  and  we  see 
nothing  in  the  statutes  to  change  it  It  fol- 
lows, therefore,  that  the  railroad  commis- 
sion  properly  declined  to  take  Jurisdiction  in 
the  matter. 

2.  It  Is  urged  for  appellant  that  appellee 
has  not  municipal  authority  for  the  construc- 
tion of  Its  track  along  Main  street  as  pro- 
posed. By  an  ordinance  of  the  city  coimdl 
passed  in  18S8  the  city  granted  to  the  street- 
railway  company  the  right  to  construct  its 
track  on  Main  street  from  the  reservoir  to 
the  city  line  on  the  west,  and  to  operate  its 
cars  thereon  by  animal  power  or  electricity 
for  the  term  of  60  years.  As  will  be  seen 
from  the  map,  the  street-car  company  did  not 
construct  its  line  then  on  the  part  of  Main 
street  now  in  question.  There  was  no  limita- 
tion In  the  ordinance  as  to  the  time  within 
which  the  tracks  were  to  be  laid  throughout 
Main  street;  and  appellee  would  have  the 
right,  nothing  else  appearing,  to  extend  Its 
track  as  it  might  be  able  to  do  from  time  to 
time.  Besides,  by  an  ordinance  of  March  5,. 
1896,  this  grant  was  ratified,  and  the  right  of 
way  given  to  construct  the  tracks  as  propos- 
ed. In  the  ordinance  of  1888  it  was  provided 
tliat  the  city  council  reserve  the  right  by 
resolution  to  declare  forfeit  the  right  of  way 
and  privileges  "therein  granted  over  such 
streets  or  parts  of  streets  as  said  company 
should  not  have  occupied  by  constructing  and 
operating  a  line  of  street  cars  as  therein  pro- 
vided, at  any  time  after  five  years  from  the 
passage  of  the  ordinance."  The  reservation 
of  the  right  to  forfeit  the  privileges  granted 
after  five  years  over  such  street  as  had  not 
been  occupied  made  the  grant  defeasible  to 
this  extent  but  the  title  vested  In  appellee 
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■abject  to  the  r%krt  at  ttta  dty  cDuncil  to  d** 
dure  ft  (ortetted  toe  nonuser  after  flve  yean. 
This  rlgbt  the  dty  cooncll  might  or  might 
not  exeretse,  at  Its  discretion.  It  It  did  not 
ezerclae  it  the  title  of  appellee  remained.  It 
te  Instated  that  sectloas  108  and  164  «f  the 
coBstltwtlon  forbid  tUs.  Bectton  103,  so  far 
appUoable,  la  In  these  ifords:  "No  street 
railway  •  •  *  wlthtn  a  dty  or  town  shall 
be  permitted  or  anthnrlzed  to  eoostruet  Its 
tracks  •  •  •  along,  orer,  nnder  or  acroaa 
tte  streets,  alleys,  or  public  grotrad  of  a  city 
or  town  without  the  consent  of  the  projier 
legislative  bodies  or  boards  of  such  city  or 
town  being  first  obtained;  but  when  charters 
hare  been  heretofore  granted  conferring  such 
rights  and  work  has  In  good  faith  been  be- 
gan therennder  the  provisions  of  this  section 
shall  not  apply."  The  city  coonctl  had  in 
this  case  given  its  consent,  and  worl^  had  In 
good  faith  been  begnn  under  the  grant  before 
the  adoption  of  the  constitution.  It  Is  Imma- 
terial that  the  track  had  not  been  construct- 
ed tlironghont  Main  street  at  that  time.  The 
selection  of  one  route  did  not  exhaust  the 
grant,  or  disable  appellee  thereafter  from  ex- 
tending its  line.  The  grant  was  an  entirety, 
and,  work  having  been  begun  under  It  be- 
fore the  adoption  of  the  constitution,  the 
section  quoted  has  no  application.  Section 
IM  provides  that  no  dty  "shall  be  authoris- 
ed or  permitted  to  grant  any  franchise  or 
privilege  or  make  any  contract  in  reference 
thereto  for  a  term  exceeding  twenty  years," 
and  that  snch  grants  shall  be  awarded  to  the 
highest  and  best  bidder.  This  section  and  the 
statute  made  to  carry  it  out  (Ky.  St.  §  3290) 
obTlonsly  have  no  application,  because,  as  we 
hare  shown,  the  right  was  granted  In  1888, 
and  the  title  vested  then,  subject  to  a  defea- 
sance which  did  not  occur,  and  so  was  abso- 
Inte.  It  Is  also  urged  that  at  the  time  the 
ordinance  of  1888  was  adopted  the  charter 
of  the  street-railway  company  only  authoriz- 
ed It  to  operate  a  street  railway  by  animal 
power,  and  that  therefore  the  grant  by  the 
dty  of  the  power  to  operate  it  by  electricity 
was  void.  Appellee  had  to  obtain  authority 
from  both  the  city  council  and  the  state  legis- 
lature for  the  operation  of  its  railroad.  It  Is 
not  material  which  of  them  first  granted  the 
authority  to  use  electricity.  The  grant  by 
the  city  was  In  anticipation  of  a  similar  grant 
by  the  state,  and  could  not  be  used  until  that 
was  obtained.  It  Is  a  universal  rule  that  a 
grant  will  never  be  held  void  if  it  can  rea- 
sonably be  upheld,  and  under  this  rule  the 
srant  by  the  city  of  the  right  to  use  electrld- 
tj  should  be  construed  as  taking  effect  when 
the  legislature  bad  also  conferred  the  power. 
A  somewhat  similar  question  was  presented 
in  Duke  v.  Navigation  Co.,  10  Ala.  82,  44  Am. 
Dec.  472.  where  the  legislature  of  Alabama 
conferred  on  the  corjioratlon  the  power  to 
collect  tolls  on  the  Cahawba  river.  Subse- 
quently an  act  of  congress  was  passed  as- 
senting to  the  Alabama  act.  It  was  held  that 
the  subsequent  assent  of  congress  vested  the 


eorporatl<m  with  power  to  collect  tolls.  Tbe 
court  said,  speaking  of  the  two  acts:  "These 
acts  are  certainly  entitled  to  be  considered 
as  passed  by  each  body  with  reference  to  the 
powers  delegated  to  them,  and  it  is  but  }uat 
to  onr  legislature  to  presume  they  were  guid- 
ed by  the  ordinance  [under  which  the  state 
was  organlaed],  and  did  not  Intend  to  Invest 
the  company  with  the  right  to  charge  tolls, 
unless  the  consent  of  the  United  States 
shonld  be  given,  If  that  consent  was  neces- 
sary to  the  validity  of  the  act"  See,  also,  6 
Thomp.  Coi-p.  S  K802;  Mor.  Corp.  S  144>.  We 
therefore  condude  this  objection  cannot  be 
maintained. 

3.  This  brings  us  to  ai^ellant's  pivotal  con- 
tentk^i,— that  tbe  crossing  will  be  so  danger- 
ous that  the  court  should  not  pei-mlt  its  con- 
struction. The  weight  of  authority  is  to  the 
effect  that  there  is  no  Jurisdiction  in  equity 
to  enjoin  a  street  railway  from  crossing  a 
steam  railroad's  track  at  grade  in  a  public 
street  unless  such  Jurisdiction  has  been  con- 
ferred by  statute  or  some  constitutional  pro- 
vision. EUiot  Roads  &  S.'  (2d  Ed.)  {  699; 
Texas  &  P.  By.  Co.  v.  Rosedale  St  Ry.  Co.,  61 
Tex.  80;  Kansas  City,  St  J.  &  C.  B.  R.  Co. 
V.  St.  Joseph  Terminal  R.  Ca,  97  Mo.  467,  10 
8.  W.  826,  8  L.  R.  A.  240;  BuflTalo  R.  Co.  v. 
Du  Bols  Traction  Pass.  Ry.  Co.  (Pa.)  24  Atl. 
170;  West  Jersey  R.  Co.  v.  Camden,  G.  A  W. 
R.  Co.,  52  N.  J.  Bq.  31,  29  Atl.  423;  Chicago  * 
O.  T.  R.  Co.  V.  Whiting,  H.  &  E.  O.  St  Ry. 
Co.,  189  Ind.  297,  38  N.  K  604,  26  L.  R.  A. 
887;  Same  v.  Hammond,  W.  ft  B.  C.  EI.  Ry. 
Co.,  151  Ind.  077,  46  N.  E.  990;  Chicago,  B. 
&  Q.  R.  Co.  V.  Weet  Chicago  St  R.  Ca,  156 
lU.  256,  40  N.  B.  1008;  New  York,  N.  H.  & 
H.  R.  Co.  V.  Bridgeport  Traction  Co.,  66 
Conn.  410,  32  AU.  OSS,  29  L.  R.  A.  867;  Rail- 
road Co.  V.  Steel,  47  Neb.  741,  66  N.  W.  830; 
Philadelphia,  W.  &  B.  R.  Co.  v.  aty  of  Wllr 
mington  R.  Co.  (Del.  Ch.)  88  AtL  1067;  South- 
em  B.  Co.  v.  Atlanta  Rapid  Transit  Co.  (Ga.) 
86  S.  E.  878.  This  court  has  heretofore  re- 
fused to  interfere.  See  Bridge  Co.  v.  Erlsgor, 
98  Ky.  243,  19  S.  W.  738;  LoulsviUe  Bagging 
Co.  V.  Central  Passenger  Ry.  Co.,  95  Ky.  BO, 
28  S.  W.  592;  Elizabethtown,  L.  &  B.  S.  K. 
Co.  T.  Ashland  &  C.  St  Ry.  Ca,  96  Ky.  847, 
28  S.  W.  181.  Appellant  however,  relies  on 
section  216  of  the  constitution:  "All  lallway, 
transfer,  belt  lines  and  railway  bridge  com- 
panies shall  allow  the  tracks  of  each  other  to 
unite.  Intersect  and  cross  at  any  point  where 
sudi  union.  Intersection  and  crossing  Is  res/- 
sonable  or  feasible."  It  is  earnestly  argued 
for  appellee  that  this  section  applies  only  to 
railroads,  and  not  to  street  railways.  It  Is 
also  Insisted  that  It  applies  only  to  crossings 
of  a  right  of  way  where  otherwise  the  right 
to  cross  might  not  exist;  that  it  was  Intended 
to  enlarge,  and  not  to  restrict  the  right  of  one 
company  to  cross  another's  track.  We  have 
been  unable  to  find  anything  in  the  consti- 
tution to  exclude  street  railroads  from  the 
operation  of  section  216.  The  lang^nage  of 
the  section  is  broad  enough  to  cover  all  lai^ 
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ways.  A  constitutional  proTlslon  shotild  not 
be  narrowed  by  construction,  but  must  be 
liberally  construed  to  effectuate  its  pur- 
poses. The  provision  that  crossings  shall 
be  allowed  when  reasonable  or  feasible  Is 
necessarily  a  restriction  of  the  right  to  such 
as  are  reasonable  or  feasible.  To  hold  that 
the  section  only  applies  to  crossings  of  the 
right  of  way,  and  not  to  crossings  In  streets, 
would  be  to  add  to  the  section  an  exception 
which  the  general  words  used  do  not  Justify. 
We  are  therefore  brought  to  the  question 
whether  the  crossing  In  contest  is  reasona- 
ble or  feasible.  It  is  shown  by  appellant 
that  the  trolley  wires,  over  bead  will  b«  a 
source  of  danger  in  the  operation  of  its 
trains;  also  that  electric  cars  are  liable  to 
stop  from  failure  of  the  current,  and  that  this 
may  occur  on  the  crossing;  and  that  the  pas- 
sage of  the  regular  trains  on  the  railroad 
will  delay  the  street  cars.  All  these  ob- 
jections would  exist  at  any  grade  crossing, 
and  if  they  were  sufficient  it  would  follow 
that  there  could  be  no  grade  crossings  of  such 
a  railroad  by  the  street-car  line.  This  court 
held  otherwise  in  the  case  of  EUzabethtown, 
L.  &  B.  S.  R.  Co.  T.  Ashland  &  C.  St.  Ry  Co., 
96  Ky.  847,  26  S.  W.  181.  and  we  do  not  think 
such  a  rule  is  in  keeping  with  the  spirit  of 
the  constitutional  provision.  When  we  come 
to  the  peculiar  features  of  this  crossing,  a 
question  of  more  difficulty  is  presented.  The 
number  of  tracks  crossed,  and  the  number  of 
trains  passing,  as  above  stated,  present  a 
state  of  case  wherei  if  the  crossing  was  not 
in  a  street,  we  would  have  great  doubt  If  it 
should  be  allowed.  For  instance.  If  a  cross- 
ing was  allowed  over  appellant's  tracks  and 
yards  on  the  square  north  of  Main  street, 
this  would  destroy  the  yard.  But  the  public 
has  a  right  to  the  use  of  the  street,  as  well 
as  the  railroad  company.  It  has  no  right  to 
make  an  unreasonable  use  of  the  street.  A 
part  of  the  testimony  as  to  the  dangerous- 
nes8  of  the  crossing  and  the  length  of  time 
It  is  obstructed  by  the  trains  may,  to  some 
extent,  grow  out  of  the  use  by  appellant  of 
its  tracks  at  this  point  In  switching  and  mak- 
ing up  Its  trains.  While  It  Is  entitled  to  a 
reasonable  use  of  the  street  for  the  passage 
of  its  trains.  It  has  no  right  to  make  an  un- 
reasonable use  of  It.  And  as  the  public  has 
the  right  to  cross,  subject  to  the  reasonable 
use  of  its  tracks  by  appellant,  we  are  un- 
able to  see  that  the  addition  of  the  street- 
car line  win  so  materially  change  the  situa- 
tion that  the  crossing  should  be  declared  un- 
reasonable or  not  feasible.  To  Illustrate:  If 
appellee  had  undertaken  to  run  a  bus  line 
from  the  landing  on  the  river  to  the  central 
part  of  the  city,  crossing  the  railroad  at 
this  point  at  regular  intervals,  Just  as  the 
street  cars  will  do,  clearly  appellant  could 
not  have  enjoined  its  operation.  It  Is  shown 
that  the  street  Is  a  narrow  one,  and  that 
when  the  gates  are  down  It  frequently  be- 
comes congested  with  vehicles.  But  a  street 
car  In  addition  will  add  Uttle  more  to  the 


congestion  than  a  bos  would.  A  flagman  is 
maintained  at  the  crossing.  It  appears  from 
the  proof  that  an  approaching  train  can  be 
seen  for  some  distance  on  either  side,  and. 
If  this  space  were  built  up,  the  flagman,  with 
bis  gate,  would  give  warning  of  danger.  It 
Is  true,  the  flagman  may  be  negligent;  but 
this  might  occur  anywhere,  and  the  danger 
to  the  car  Is  no  greater  than  that  to  other  ve- 
hicles on  the  street  On  this  subject  the  trial 
court  said:  "All  such  crossings  are  or  may 
be  made  dangerous,  yet  they  are  common  in 
many  cities  and  towns.  The  plalntlfTs  trains 
have  been  crossing  Main  street  in  this  city 
for  more  than  forty  years,  but  it  cannot  be 
recalled  that  any  accident  of  consequence 
has  occurred  at  that  point  in  all  that  time, 
the  fact  that  It  has  not  being  due  to  the  care 
that  has  always  been  exercised  by  plaintiff 
and  its  employes  to  prevent  it;  and  by  the 
exercise  of  proper  care  on  the  part  of  plain- 
tiff and  defendant,  there  Is  no  reason  why 
the  dangers  that  may  be  incident  to  the  cross- 
ing of  plalntlfTs  track  by  defendant's  road 
may  not  be  avoided."  In  this  conclusion  we 
concur.    Judgment  affirmed. 

O'REAR.  J.  While  I  concur  In  the  ma- 
jority opinion  upon  all  its  condusions  of  the 
law,  I  dissent  from  the  flndmg  that  the  cross- 
ing in  question  is  "reasonable  and  feasible." 
as  contemidated  by  section  216  of  the  consti- 
tution. In  my  opinion,  the  record  discloses 
such  a  state  of  facts  as  to  show  that  the 
proi>o8ed  crossing  Is  both  unreasonable  and 
not  feasible,  and,  further,  that  there  is  an- 
other point  where  the  crossing  could  be  ef- 
fected that  Is  both  reasonable  and  feasible, 
and  that  the  chancellor  should,  under  princi- 
ples of  equity,  as  between  these  litigants,  as 
well  as  upon  grounds  of  safety  of  those  using 
the  cars  of  the  respective  railways,  have 
granted  and  perpetuated  the  injunction 
sought. 

DU  RELLE,  J.,  concurs  in  this  dissent 
GUFFY,  J.,  also  concurs  in  this  dissent  save 
he  is  not  satisfied  as  to  all  the  conclusions 
of  law  stated  in  the  majority  opinion. 


LOUISVILLE   LITHOGRAPHIC  CO.  ▼. 
SCHEDLER.1 

(Court  of  Appeals  of  Kentucky.    May  22, 1901.) 

SALES— SHIPMENT  OF  OOOD3  C.  O.  D.— RBFUSAIj 

TO  PESRMIT   BUYER   TO  BXAM- 

INB— BVIDKNCa 

1.  In  an  action  to  recover  the  price  of  a  de- 
sign for  a  label  and  of  a  atone  made  by  plain- 
tiff for  defendant,  in  which  defendant  pleaded 
as  a  counterclaim  the  damages  which  he  al- 
leged he  had  suffered  by  plaintiff's  refasal  to 
deliver  the  articles  purchased,  it  appearing  that 
plaintiff  shipped  the  goods  O.  O.  D.,  so  con- 
cealed that  defendant  could  not  examine  them, 
and  refused  to  permit  an  examination  without 
payment,  it  was  a  question  for  the  jury,  under 
all  the  facts  and  circumstances,  whether  de- 
fendant was  bound  to  accept  and  pay  for  the 

>  Reported  b7  Edward  W.  Hlne«,  Baq.,  of  tha 
Frankfort  bar,  and  formerly  stats  reportar. 
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•rtides   irlthoat  an   opportu^ty   to    exaioiiie 
them. 

2.  Proof  of  the  design  in  question,  made  by 
one  whom  defendant  company  had  employed 
after  its  refusal  to  accept  the  package  from 
plaintiff,  was  admissible  in  eviaence  for  the 
purpose  of  showing  the  difference  between  that 

8 roof  and  the  proof  furnished  by  plaintiff,  as 
;   was   some  eyidence   tending  to   show  that 
plaintiff  had  not  complied  with  his  contract. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, law  and  equity  division. 

"Not  to  be  ofiSclally  reported." 

Action  by  Herman  Schedler  against  the 
LiOOlsvUle  Lithographic  Company  on  an  ac- 
count. Judgment  for  plaintiff,  and  defend- 
ant api>eal8.    Reversed. 

2Sack  Phelps  and  Fred  Forcbt,  Jr.,  for  ap- 
pellant   W.  W.  &  J.  B.  Watts,  for  appellee. 

GtJFFY,  J.  It  Is  alleged  In  the  petition 
that  the  defendant  (now  appellant)  was  in- 
debted to  the  plaintiff  in  the  sum  of  $72.75 
for  goods,  etc.,  sold  and  delivered  to  the  de-. 
fendant  by  plaintiff,  as'  shown  by  an  account 
filed,  which  Is  as  follows: 

Dec.  27,  '97.  Des.  Pickaniny  cigar  label  |14  00 
Jan.  2S,  "W.  Stonework,  Pickanmy  label 

and  proving  six  colors.       68  OU 
Boxing  stones  75 

$72  75 
The  answer  of  the  defendant  Is  a  denial. 
In  effect,  of  the  purchase  of  the  articles 
claimed,  or  of  the  promise  to  pay  for  the 
same.  In  the  second  paragraph  it  Is  alleged 
that  the  plaintiff  imdertook  to  make,  design, 
and  prepare  a  stone  for  the  defendant,  where- 
on It  could  manufacture,  make,  and  print 
lithograph  labels  for  a  cigar  known  as  the 
"Little  Alabama  Coon's  Cigar,"  and  that  it 
was  agreed  that  the  same  should  be  made  In 
accordance  with  the  design  theretofore  pre- 
pared, and  that  plaintiff  did  make  a  special 
stone,  and  sent  the  same  to  the  defendant 
"C.  O.  D."  (collect  on  delivery),  so  wrapped 
up  and  concealed  that  it  could  not  examine 
the  same;  that  defendant  endeavored  to  ob- 
tain from  plaintiff  permission  to  examine 
the  same,  with  the  announcement  on  its  part 
that  it  would  pay  the  full  value  thereof,  and 
take  the  same  from  the  express  office,  If  It 
came  up  to  the  agreement,  and  was  In  ac- 
cordance with  the  design,  but  that  the  plaln- 
tUT  refused  to  allow  the  same  to  be  examined 
Mr  Inspected,  and  refused  to  allow  the  de- 
fendant to  see  the  same  at  all,  hence  defend- 
ant refused  to  take  it;  that  defendant  fur- 
nished the  stone  to  plaintiff  to  make  the 
design,  and  that  the  same  was  worth  $3.35. 
It  was  further  alleged  that,  by  reason  of  the 
failure  and  refusal  of  the  plaintiff  to  make 
and  deliver  said  stone  according  to  agree- 
ment, defendant  was  greatly  damaged  and 
delayed,  and  that  defendant  was  damaged 
in  the  sum  of  $2S0,  for  which  It  prayed  Judg- 
ment. It  was  also  alleged  In  an  amendment 
that  the  package  sent  by  express  as  afore- 
said was  not  of  the  kind  nor  was  the  work- 
manship what  was  ordered  by  the  defend- 


ant, and  the  same  was  not  sent  In  accord- 
ance with  the  agreement,  or  In  accordance 
with  what  was  contemplateu  by  the  agree- 
ment, between  the  parties;  that  It  was  not 
agreed  or  contemplated  that  the  package 
should  be  sent  sealed  or  concealed  or  marked 
"C.  O.  D.,"  and  that  according  to  the  agree- 
ment between  the  parties,  and  the  custom 
between  them,  packages  had  been  sent,  and 
this  one  was  to  be  sent,  with  the  understand- 
ing that  it  was  to  have  an  opportunity  of  ex- 
aminlug  same  before  payment  After  the 
issues  were  made  up,  and  proof  taken,  the 
court  instructed  the  jury  peremptorily  to  find 
for  plaintiff  the  amount  claimed,  and  to  dis- 
miss the  defendant's  counterclaim,  and,  the 
appellant's  motion  for  a  new  trial  having 
been  overruled,  it  prosecutes  this  appeaL 

The  grounds  relied  upon  for  a  new  trial 
are— First  that  the  verdict  was  contrary  to 
law;  second,  that  it  was  contrary  to  the  evi- 
dence; third,  because  the  court  erred  in  giv- 
ing the  peremptory  instruction  at  the  conclu- 
sion of  the  defendant's  testimony. 

It  appears  from  the  testimony  In  this  case, 
and  from  the  letters  passing  between  the  par- 
ties filed,  that  the  appellant  Is  a  lithographic 
company  in  Louisville,  the  business  of  which 
Is  to  obtain  what  Is  called  "lithographic 
stones,"  so  prepared  that  it  may  print  or 
make  a  certain  design,  and  that  it  had  a 
contract  with  a  certain  company  to  furnish 
to  it  a  large  number  of  cigar  labels  of  the 
kind  mentioned  in  the  pleadings,  which  had 
to  be  of  a  proper  stamp,  color,  etc.,  and  for 
which  appellant  had  prepared  a  sketch.  It 
appears  that  appellant  had  condemned  sev- 
eral proofs  furnished  to  it  by  appellee,  who 
resided  In  New  York  or  New  Jersey,  but  final- 
ly a  proof  was  sent  that  was,  In  substance, 
"0.  K.'d"  by  appeUant  but  in  the  "O.  K." 
letter  it  was  stated  In  effect  that  appellee 
should  remember  that  the  same  should  be 
"A  No.  1,"  as  mentioned  In  former  letters. 
It  further  appears  that  some  correspondence 
had  taken  place  between  the  parties  In  which 
plaintiff  had  demanded  that  a  payment 
should  be  forwarded  to  him  for  the  work, 
which  defendant  declined  to  do,  and  pretty 
soon  thereafter  plaintiff  expressed  the  ston& 
From  the  letter  it  appears  that  plaintiff  was 
directed  to  forward  the  stone  by  express,  but 
there  was  nothing  in  the  letter  indicating 
that  it  was  to  be  forwarded  "O.  O.  B.,"  al- 
though altout  the  time  of  the  writing  of  the 
letter  In  question  by  the  appellant  the  plain- 
tiff had  written  that  he  would  ship  It  "C.  O. 
D."  The  contention  of  appellee  is  that  he 
was  entitled  to  ship  the  stone  in  question  "O. 
O.  D.,"  and  that  it  was  the  duty  of  the  ap- 
pellant to  pay  the  charges  and  accept  the 
same.  He  also  contends  that  appellant  never 
asked  him  to  be  allowed  to  examine  the  pack- 
age sent  while  appellant's  contention  is  the 
reverse.  It  is  contended  for  appellee  that 
the  universal  custom  and  law  is  that  the 
purchaser  must  pay  for  the  goods  on  delivery, 
unless  by  agreement  time  Is  to  be  given. 
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Thli  contention  may  be  true,  but  it  does  not 
follow  that  a  party  In  N«w  York  may,  when 
a  party  In  LoulSTllIe  has  purctaaaed  a  partic- 
ular article,  send  tbe  same  so  concealed  that 
It  cannot  be  examined,  marked  "C.  O.  D."; 
thus  requiring  the  purchaser  to  pay  for  an 
article  which  he  has  not  had  any  opportu- 
nity to  examine,  and  determine  whether  It 
is  the  article  purchased  by  him  or  not  tin- 
der all  of  the  facts  and  circumstances  proven 
in  this  case,  we  do  not  think  that  appellant 
was  necessarily  bound  to  accept  the  express 
package  and  pay  for  the  same,  and  the  qxies- 
tion  as  to  whether  he  should  have  done  so  or 
not  shonld  have  been  submitted  to  tne  Jury. 

The  court  refused  to  allow  appellant  to 
exhibit  proofs  of  the  design  In  question,  made 
by  another  firm,  which  It  bad  employed  after 
Its  refusal  to  accept  the  New  York  package, 
for  the  purpose  of  showing  tbe  difference  be- 
tween the  proof  furnished  by  appellee  and  the 
proof  or  design  furnished  by  the  other  com- 
pany. This,  we  think,  was  error.  It  may 
be  Uiat  such  evidence  was  by  no  means  con- 
clusive, but  still  it  was  some  evidence  tend- 
ing to  show  whether  appellee  had  In  fact 
complied  with  this  contract,  or  whether  sp- 
pellant  ought  to  have  relied  upon  the  perfec- 
tions of  the  work  furnished  by  appellee,  and 
therefore  ought  to  have  paid  for  the  package 
sent  without  an  opportunity  to  examine  the 
same.  Appellant  should  have  been  allowed 
to  prove  the  damage,  If  any,  sustained  by  It, 
by  breach  of  contract,  if  any. 

Taking  the  case  altogether,  and  after  due 
consideration  of  the  pleadings  and  evidence, 
we  are  of  opinion  that  the  court  below  erred 
In  the  peremptory  Instmctlon  given  to  the 
Jury.  The  Judgment  Is  therefore  reversed, 
and  cause  remanded  for  a  new  trial  upon 
principle*  consistent  with  this  opinion. 


PRITCHETT  V.  FRISBY.i 
(Oonrt  of  AppeaU  of  Kentucky.  May  22, 1901.) 
DBB03— RBPORMATION— CANCSLLATION  FOR 
MISTAKE. 
While  equity  will  not  reform  a  deed  for  the 
mistake  of  one  party  alone,  it  will  cancel  a  deed 
for  such  a  mistake;  and,  therefore,  where  the 
reformation  of  a  deed  tor  a  mistake  is  such 
that  it  has  the  effect  of  a  cancellation,  the 

§rantee   cannot   complain   that   the   deed    has 
een  reformed  for  a  mistake  on  the  part  of  the 
grantor  alone. 

Appeal  from  circuit  court,  Henderson  coun- 
ty. 

"Not  to  be  ofBcially  reported." 

Action  by  A.  I..  Frisby  against  Green  W. 
Prltchett  for  the  cancellation  of  a  deed. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   AArmed. 

Montgomery  Merrltt,  for  appellant  Tea- 
man &  Yeaman,  for  appellee. 

DT7  RELLE!,  J.  Appellee  brought  suit 
against   appellant,    alleging,    in   substance: 

>  Reported  by  Bdward  W.  HInas,  Eau.,  of  th* 
Frankfort  bar,  and  (ormerlr  (tats  reiKirter. 


That  appellant,  Prltchett,  snd  one  Pllana 

represented  to  him  that  they  bad  applied  for 
a  patent  from  the  United  States  for  a  pump, 
which  they  expected  to  obtain,  and  whicU 
would  be  of  great  value;  that  if  Filsby 
would  convey  to  them  two  lots  of  land,  con- 
taining about  160  acres,  they  would  transfer 
to  him  their  right  to  manufacture  and  sell 
the  pump  in  the  states  of  Arkansas  and  Mis- 
souri, and  that,  if  the  application  sbould  be 
rejected,  they  would  reconvey  the  land  to 
him;  and  that  an  agreement  to  reconvey 
sbould  be  set  out  In  the  deed  to  be  executed 
by  him.  That  he  was  an  illiterate  man, 
scarcely  able  to  read  writing  at  all,  and  able 
to  write  bis  name  only.  That  the  deed  was 
prepared  by  Prltchett,  or  at  his  instance,  and 
signed  by  Frisby  under  tbe  belief  that  the 
agreement  to  reconvey  if  the  patent  was  not 
obtained  was  embraced  in  it,  but  that  by 
oversight  or  mistake  of  the  draftsman  that 
provision  was  omitted.  That  tbe  application 
for  a  patent  had  been  rejected,  and  that,  in 
compliance  with  the  agreement,  Piland  had 
reconreyed  his  undivided  half  Interest  in 
the  land,  but  that  Prltchett  refused  to  recon- 
vey his  interest.  The  prayer  was  for  a  can- 
cellation of  the  deed.  Prltchett's  answer  tra- 
verses the  affirmative  averments  of  the  peti- 
tion, and  sets  up  a  mortgage  to  secure  $ 

executed  by  Piland  to  him  before  the  recon- 
veyance by  Pllaud  to  Frisby,  The  mortgage 
filed  with  the  answer  appears  to  have  been 
for  $200,  but  in  fact  Piland's  Indebtedness 
seems  to  have  been  only  ?52.  From  Piland's 
evidence,  there  can  be  little  doubt  that  the 
agreement  as  made  by  him  on  behalf  of  him- 
self and  Prltchett  was  as  alleged  in  the  peti- 
tion, and  that  Prltchett  was  informed  there- 
of. There  la,  of  course,  conflict  in  tbe  testi- 
mony, but  we  tbink  it  sufficiently  supports 
the  finding  of  the  chancellor  in  favor  of  Fris- 
by upon  the  facts.  The  argument  that  tbe 
agreement  to  give  Frisby  an  Interest  in  the 
patent  right  was  a  sufficient  consideration  for 
the  deed  may,  for  the  purposes  of  this  case, 
be  conceded.  Tbe  principal  argument  on  be- 
half of  appellant,  outside  of  the  contradiction 
upon  the  facts.  Is  that  tbe  evidence  does  not 
show  a  mutual  mistake  on  the  part  of  both 
Prltchett  and  Frisby,  and  that  Prltchett 
knew  exactly  what  the  deed  contained,  what- 
ever may  be  said  of  Frisby.  It  is  not  essen- 
tial that  the  mistake  should  have  been  a  mu- 
tual one.  "Equity  will  not  reform  a  writ- 
ten contract  unless  the  mistake  is  proved  to 
be  the  mistake  of  both  parties,  but  may  re- 
scind and  cancel  a  contract  upon  the  ground 
of  a  mistake  of  facts  material  to  the  contract 
by  one  party  only."  15  Am.  &  Eng.  Enc. 
Law  (Ist  Ed.)  647.  See,  also.  Pom.  Bq.  Jur. 
SS  838,  839,  and,  Kilmer  v.  Smith,  77  N.  Y. 
226,  38  Am.  Rep.  613.  So  far  as  the  rights 
of  appellant  in  this  case  are  concerned,  a 
reformation  of  the  contract  has  exactly  tbe 
same  effect  as  a  cancellation  of  it;  and  we 
are  therefore  unable  to  see  that  any  substan- 
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tlal  right  ot  appellant  has  been  prejudiced 
by  the  form  of  the  Jadgmeat,  \rhich  la  af- 
firmed. 


SHIRLEY  T.  SHEWMAKER'S  ASSIGNBE.1 
<ODtirt  of  Appeals  of  Kentucky.    May  22, 1901.) 

JUDICIAL  SALES  —  PAILURB  OF  PURCHASBai 
TO  EXKCUTB  BONB— RKSALS— UABIUTT  FOB 
DIFFERBNCB   IN  PRICBl— LIEN. 

1.  At  a  sale  ot  land  onder  decree,  S.  became 
the  purchaser,  and  the  report  of  sale  waa  con- 
firmed, but,  S.  failing  to  execute  bond,  a  rule 
was  issued  against  her  to  show  cause  why  she 
ahould  not  be  punished  for  contempt,  and  a  re- 
sale was  ordered.  At  the  second  sale  S.  again 
became  the  purchaser,  but  at  a  lower  price,  and 
the  report  of  resale  was  confirmed.  Thereafter 
the  rule  was  made  absolute,  and  S.  was  ad- 
judged to  pay  the  cost  of  resale  and  the  dif- 
ference between  the  prices  bid  at  the  two  sales; 
bat  this  judgment  was  set  aside,  and  a  rule 
issued  against  S.  to  show  cause  why  such  a 
Judgment  should  not  be  rendered,  and  this  rule 
was  made  absolute,  and  the  former  judgment 
re-entered.  Held,  that  this  was  proper,  the  or- 
der setting  aside  the  first  judgment  because  the 
first  rule  was  for  contempt,  only,  not  tieing  a 
final  adjudication  of  no  liability. 

2.  S..  as  purchaser  at  the  second  sale,  was 
in  equity  a  purchaser  of  her  own  land,  which 
was  subject  to  the  ptirchase-money  lien,  and 
therefore  the  lien  was  not  exhausted  by  the 
second  purchase  by  her,  but  existed,  as  against 
her,  until  all  the  purchase  money  was  paid. 

Appeal  from  circuit  court,  Washington 
county. 

"Not  to  be  officially  reported." 

Action  to  settle  the  estate  of  John  Sbew- 
maker,  assigned  for  the  benefit  of  creditors. 
Judgment  against  Mildred  A.  Shirley,  pur- 
chaser at  decretal  sale  of  land,  and  she  ap- 
peals.   AfHimed. 

John  W.  Lewl%  for  appellant  W.  0.  Mc- 
Chord,  for  appellee^ 

WHITE,  J.  In  an  action  to  settle  the  es- 
tate of  John  Shewmaker,  assigned,  a  decree 
of  sale  was  rendered,  directing  the  sale, 
among  other  property,  of  a  tract  of  6  acres, 
and  one  of  25  acres.  At  a  sale  by  the 
court* 8  commissioner,  appellant,  Mildred  A. 
Shirley,  bid  in  the  C-acre  tract  at  f287.40. 
and  the  ^acre  tract  at  $23.50  per  acre, 
amounting  to  $5S7.50.  Appellant  paid  for 
the  &-acre  tract,  but  refused  or  failed  to  ex- 
ecute bond  for  the  25-acre  tract  The  com- 
missioner reported  the  sales  to  appellant  as 
well  as  the  fact  of  a  failure  or  refusal  to 
execute  bond  for  the  25-acre  tract  This  re- 
port of  sale  was  confirmed.  The  court  or- 
dered a  rule  against  appellant  to  show  cause 
why  she  should  not  be  fined  for  contempt 
In  falling  to  execute  bond,  and  also  ordered 
a  resale  of  the  25-acre  tract  The  land  was 
again  sold  by  the  commissioner,  and  appel- 
lant again  bid  the  land  in  for  $525,  being 
$21  per  acre,  and  at  the  next  term  of  court 
a  report  of  resale  was  filed  and  confirmed. 
At  the  same  term  appellant  filed  a  response 

■  ReiK>rtfid    by    Edward   W.    Hlnn,    Esq.,    of    tb* 
Prankfort  l>ar,  and  formerly  state  reporter. 


to  the  rule  for  contempt  and  its  allegations 
were  controTerted  of  record,  and  upon  hear- 
ing, oral  proof  being  tntrodnced,  the  court 
made  the  rale  absolute,  and  adjudged  that 
appellant  pay  the  difference  In  the  sale 
prices  of  the  property,  $62.50,  and  the  coats 
of  resale,  but  assessed  no  fine.  On  motion 
of  appellant  this  judgment  was  set  aside, 
and  a  second  role  was  issued  against  ap- 
pellant to  show  cause  why  Judgment  should 
not  be  rendered  against  her  for  the  differ- 
ence in  the  two  sales  and  the  cost  of  the 
resale.  Appellant  responded  to  this  rule,  but 
the  response  is  not  in  the  record.  To  this 
response  the  court  sustained  a  demurrer,  and 
rendered  a  Judgment  against  her  for  the  dif- 
ference, $02.60,  and  costs,  and  awarded  exe- 
cution to  the  court's  receiver.  At  a  subse- 
quent term  the  receiver  reported  that  appel- 
lant had  failed  to  pay,  and  had  no  property 
subject  to  execution,  and  the  court  then  ad- 
Judged  a  lien  on  the  25  acres  of  land  and  a 
sale  thereof  to  satisfy  the  Judgment  and 
from  the  Judgment  this  appeal  is  prosecuted. 

We  ore  of  opinion  that  appellant  Is  liable 
for  the  difference  in  price  of  the  two  sales, 
and,  as  she  is  the  owner  of  the  25  acres 
under  the  second  purchase,  the  land  is  liable 
for  the  difference.  By  accepting  appellant's 
bid,  and  confirming  the  sale  to  her  at  $587.50, 
she  became  indebted  for  purchase  money  to 
that  extent  and,  as  she  was  the  purchaser 
at  the  second  sale,  she  was  in  equity  a  pur- 
chaser of  her  own  land,  that  was  subject  to 
the  purchase-money  lien.  Therefore  the  lien 
was  not  exhausted  by  the  second  purchase 
by  her,  but  listed,  as  against  her,  till  all 
the  purchase  money  was  paid. 

There  was  no  laches  in  taking  steps  to 
charge  appellant  with  the  difference  In  the 
two  sales,  but  the  record  shows  that  all  dili- 
gence was  used  by  rule  to  enforce  this  liar 
billty  before  a  decree  of  sale  to  satisfy  the 
Uen  was  had. 

The  order  setting  aside  the  first  Judgment 
because  that  rule  was  for  contempt  only,  was 
not  a  final  adjudication  of  no  liability.  Its 
^ect  was  to  simply  leave  the  matter  oi>en 
for  further  proceedings,  which  were  had.  We 
perceive  no  error  in  the  Judgment  and  the 
aenie  i*  afllrmed,  with  damages. 


PADUCAH  RT.  &  LIGHT  00.  et  al.  t.  LBD- 
SINGER.1 

(Court  of  Appeals  of  Kentucky.    May  29, 1901.) 

MUNICIPAL      CORPORATIONS  —  DEFECTIVE 
STREET— NOTICE   OF   DEFECT— CON- 
TRIBUTORY NBOLIQENCE. 

1.  Where  a  street-railroad  track  which  had 
been  abandoned  was  covered  with  gravel,  but 
the  rails  subsequently  became  exposed,  where- 
by plaintiff  was  injured  in  driving  along  the 
street,  the  questions  of  negligence  on  the  part 
of  defendants,  city  and  street-railway  com- 
pany, and  of  contributory  negligence  on  the 
part  of  plaintiff,  were  for  the  jury;   the  defect 


>  Reported    by    Edward   W.    Hlsei,    Esq., 
Frankfort  bar,  and  formerly  state  reporter. 


•(    tk» 


Digitized  by 


Google 


12 


63  SOUTHWESTBBN  BEPORTEB. 


(Ky. 


In  the  street  having  existed  so  long  that  de- 
fendants were  chargeable  with  notice  thereof. 
2.  As  the  court  instructed  the  jury  as  to 
contributory  negligence,  defendaata  cannot 
complain  of  the  court's  refusal  to  further  in- 
■truct  the  jury  that  if  plaiutifC  drove  on  the 
right  side  of  the  street,  when  the  left  side  was 
the  usual  and  nearer  and  safer  route  to  travel, 
they  should  find  for  defendants. 

Appeal  from  circuit  court,  McCmcken 
county. 

"Not  to  be  officially  reported." 

Action  by  Boss  Ledslnger  against  the  Pa- 
ducab  Bailway  &  Light  Oompany  and  the 
city  of  Paducah  to  recover  damages  for  per- 
sonal injuries.  Judgment  for  plaintiff,  and 
defendants  appeaL    Affirmed. 

Henry  Burnett  and  R.  T.  Llgbtfoot,  for  ap- 
pellants.   John  G.  Miller,  for  appellee. 

fiOBSOK,  J.  Some  years  ago  the  Paducah 
Street-Hailway  Company  laid  down  a  track 
on  Sixth  street.  In  Paducah.  This  track  it 
afterwards  abandoned.  The  trolley  wires 
were  taken  down  and  the  track  covered 
with  gravel;  but,  either  from  an  insufficiency 
of  gravel,  or  the  wear  of  the  street,  the  rails 
became  exposed,  and,  while  driving  down 
the  street  In  what  Is  called  a  "dnimmer 
wagon,"  appellee.  Boss  Ledslnger,  by  reason 
of  the  exposure  of  the  rails,  was  thrown 
from  the  wagon  and  Injured  In  his  knee. 
For  this  be  filed  suit  against  the  street-rail- 
way company  and  the  city,  charging  that  the 
street  was  in  a  dangerous  condition,  and  had 
been  allowed  by  the  defendants  to  remain 
in  this  condition  for  a  long  time,  with  knowl- 
edge of  the  danger,  and  that  by  reason  of  it 
bis  wagon  bad  been  overturned  and  he  had 
received  serious  injuries,  damaging  him  in 
the  sum  of  $2,000.  The  defendants  denied 
the  allegations  of  the  petition,  and  pleaded 
contributory  negligence  on  the  part  of  the 
plalntlfl.  The  case  was  tried  before  a  Jury, 
who  found  for  the  plalntUf,  and  fixed  the 
damages  at  $200. 

While  the  evidence  is  conflicting.  It  was 
suflicient  to  warrant  the  submission  of  the 
case  to  the  Jury,  and  their  finding  is  not  so 
against  the  evidence  that  it  can  be  disturbed 
by  this  court.  The  instructions  fairly  sub- 
mitted the  issue  to  the  Jury.  The  defect  in 
the  street  had  existed  so  long  that  the  de- 
fendants were  chargeable  with  notice  of  It. 
The  amount  of  the  verdict  Is  reasonable, 
considering  the  Injury  sustained  by  plaintiff. 
The  chief  point  relied  on  is  that  the  court 
refused  to  instruct  the  Jury  that  if  the  plain- 
tiff drove  on  the  right-hand  side  of  the 
street,  when  the  left  side  was  the  usual  and 
nearer  and  safer  route  to  travel,  they  should 
find  for  the  defendants.  This  Instruction 
was  properly  refused,  as  the  court  had  given 
a  very  dear  instruction  on  contributory 
negligence,  and  the  matter  referred  to  was 
only  a  circumstance  from  which  the  Jury 
might  have  inferred  negligence  on  his  part, 
and  was  to  be  considered  by  the  Jury,  in 
connection  with  the  other  facts  in  the  case. 


on  the  question  of  contributory  negligence, 
under  tbo  general  instructiona.  Judgment 
affirmed. 


PLANTEBS'   STATE   BANK   v.   WIUilNG- 
HAM'S  ASSIGNEE.1 

(Oonrt  of  Appeals  of  Kentucky.    May  29, 1901.) 

ASSIGNMENTS  FOR  CREDITORS— PRBFBRENCB 
BY  INSOLVENT  DEBTOR— ASSIGNMENT  OF 
INSURANCE  POLICT  HAVING  TANOIBLB 
VALUE. 

1.  A  policy  of  insurance  under  which  in- 
sured by  the  payment  of  premiums  had  earned 
the  right  to  a  ^aid-ap  policy  for  a  certain  pro- 
portion of  the  insurance  had  a  tangible  value, 
80  that  its  assignment  by  insured  to  a  creditor 
in  contemplation  of  insolrency,  and  with  the 
design  to  prefer  the  assignee  to  the  exclusion 
of  other  creditors,  operated  as  a  general  assign- 
ment for  the  benefit  of  creditors  under  the 
statute;  the  assignment  of  the  policy  stipulat- 
ing that  in  the  event  insured  should  cease  to 
pay  premiums  the  assignee  should  have  the 
right  to  surrender  the  policy  and  receive  its 
cash  value,  which  amounted  to  an  exercise  by 
the  insured  of  the  privilege  of  surrendering  the 
policy  and  accepting  its  surrender  value,  even 
it  that  privilege  was  a  personal  one. 

2.  Such  an  assignment  made  by  an  insolvent 
debtor  30  days  before  the  execution  by  him  of  a 
deed  of  general  assignment  for  the  benefit  of 
creditors  was  manifestly  in  contemplation  of 
insolvency,  and  with  the  design  to  prefer  the 
assignee. 

3.  Payments  of  premiums  made  by  the  as- 
signee, with  interest  thereon,  should  be  refund- 
ed to  him  out  of  the  proceeds  of  the  policy 
which  he  surrendered  m  consideration  of  a 
cash  payment  made  to  him  by  the  company  by 
way  of  compromise,  and  there  should  then  be 
a  pro  rata  distribution  of  the  balance  of  the 
proceeds  among  all  the  creditors. 

Appeal  from  circuit  court,  Henderson 
county. 

"To  be  officially  reported." 

Action  by  the  assignee  of  George  M.  WU- 
llngham  against  the  Planters'  State  Bank 
and  others  for  a  settlement  of  the  assigned 
estate.  Judgment  discharging  rule  against 
the  assignee  to  require  it  to  account  for  the 
value  of  certain  insm-ance  policies,  and  the 
Planters'  State  Bank  appeals.     Reversed. 

Montgomery  Merrltt,  for  appellant  Yea- 
man  &  Yeaman,  for  appellee. 

O'BEAR,  J.  George  M.  Wlllingham  was 
indebted  to  the  Henderson  Trust  Company, 
which  subsequently  became  merged  in  and 
assumed  the  name  of  appellee  Ohio  Valley 
Banking  &  Trust  Company,  In  the  sum  of 
$6,140.82.  He  then  held  three  policies  of  life 
insurance,  payable  to  himself  or  his  estate, 
for  $2,000  each,  on  all  of  which  he  had  made 
several  annual  payments.  To  secure  the  $6,- 
140.82  above  named,  he  executed  to  his  cred- 
itors this  assignment:  "Whereas,  I,  Geo. 
M.  Wlllingham,  of  Henderson  county,  Ken- 
tucky, am  Justly  indebted  to  the  Henderson 
Trust  Co.,  either  as  principal,  Indorser,  as- 
signor, or  guarantor,  in  the  aggregate  sum 

*  Reported   by   Bdvard    W.    HInes,    Bsq^    ot   til* 
Frankfort  bar,  and  formerly  state  reporter. 
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of  about  sixty-one  bnndred  and  forty  dollars 
and  82  cents,  a  list  or  schedule  of  which  in- 
debtedness, typewritten  and  indorsed  by  me, 
wltb  my  name  for  identification,  is  attached 
hereto  and  made  a  part  hereof:  Now,  as  col- 
lateral security  for  the  payment  of  said  in- 
debtedness, I  hereby  assign,  transfer,  and 
dellTer  to  said  Henderson  Trust  Co.  the  fol- 
lowing policies  of  insurance  upon  my  life, 
namely:  Policy  #129,790,  Issued  by  the  Mu- 
tual Benefit  Life  Insurance  Company,  dated 
Hay  24th,  1886,  for  the  sum  of  $2,000.00,  pay- 
able to  myself,  my  executors,  admlnlstratcHrs, 
or  assigns;  and  also  policy  #135,798,  Issued 
by  the  Mutual  Benefit  Life  Insurance  Co., 
dated  May  4th,  1887,  for  the  sum  of  $2,000.00, 
and  payable  to  myself,  my  executors,  admin- 
istrators, or  assigns;  and  also  policy  #103,- 
391,  issued  by  the  Hartford  Life  Sc  Annuity 
Insurance  Co.  May  6th,  1894,  for  the  sum  of 
$2,000.00,  and  payable  to  ray  legal  represent- 
atives. A  separate  assignment  of  this  date 
is  made  upon  each  policy,  and  said  policies 
are  delivered  to,  and  left  In  the  possession  of, 
said  Henderson  Trust  Co.  This  assignment 
and  agreement  is  in  no  wise  whatever  to  af- 
fect my  liability  upon  any  of  the  paper  evi- 
dencing said  indebtedness,  nor  the  Hender- 
son Trust  Co.'s  right  to  take  any  steps  for 
the  collection  of  said  Indebtedness,  or  any 
part  thereof.  The  said  policies  are  to  be 
held  by  said  Henderson  Trust  Co.  as  col- 
lateral for  the  final  payment  of  the  whole  of 
said  indebtedness.  Including  any  note  or  oth- 
er obligation  that  may  be  given  in  renewal 
thereof,  or  of  any  part  thereof.  But  six  per 
cent,  interest  only  Is  to  be  computed  in  es- 
timating the  amount  for  which  said  policies 
are  held  as  collateral.  I  am  to  keep  the 
IHreminm  paid  on  all  of  said  policies,  and  my 
falling  to  do  so  la  to  be  regarded  as  my  aban- 
donment of  them,  in  which  case  the  Hender- 
son Trust  Co.  may,  at  its  option,  select  either 
to  pay  such  premiums,  or  to  surrender  said 
policies  and  receive  their  cash  value,  and 
apply  the  same  to  said  Indebtedness.  But 
in  no  event  is  said  Trust  Co.  to  retain  of  the 
proceeds  of  said  policies  more  than  the 
amount  then  due  on  said  Indebtedness  to  it, 
Including  six  per  cent  Interest  Any  balance 
of  said  proceeds  is  to  be  paid  to  my  repre- 
sentatives. If  said  Indebtedness  is  other- 
wise paid  while  said  policies  are  in  force, 
they  are  to  be  returned  to  me.  Any  sum  the 
said  Trust  Co.  may  pay  out  for  premiums  In 
said  policies,  or  any  of  them,  is  to  be  added 
to  said  indebtedness,  with  6%  Interest  there- 
OD.  Witness  my  signature  this  May  Srd, 
1807.  [Signed]  O.  M.  Willlngham.  Wit- 
ness: Malcolm  Teaman."  This  assignment 
was  executed  May  8,  1887.  On  June  2d 
thereafter,  Willlngham  made  a  general  deed 
of  assignment  to  the  same  trust  company  for 
the  benefit  of  all  his  creditors;  he  being  in- 
solvent and  unable  to  pay  all  his  indebted- 
ness In  full.  In  the  salt  by  the  assignee  to 
settle  the  tmst  estate,  certain  creditors  of 
WilUngbam,   who  are  appellants  here,   en- 


tered a  motion  to  require  the  assignee  to  ac- 
count for  the  value  of  the  Insurance  policies 
named  above;  It  being  averred  that  the  as- 
signment of  the  policies  to  it  on  May  3,  1897, 
was  while  the  debtor  was  insolvent  and 
made  by  him  in  contemplation  of  bis  insol- 
vency, and  with  the  design  to  prefer  the 
trust  company.  It  was  sought  by  this  pro- 
ceeding to  bring  the  proceeds  of  these  in- 
surance policies  Into  the  assigned  estate  for 
the  benefit  of  all  creditors  under  the  deed 
of  June  2d.  Appellee  trust  company  respond- 
ed to  the  rule,  averring  that  It  was  the  cred- 
itor of  the  assignee  as  stated,  and  that  it 
had,  since  the  assignment  of  the  policies  to 
it,  in  order  to  keep  fwo  of  them  alive,  paid 
the  premiums  thereon,  amounting  to  $180.55; 
that  the  policies  were  payable  only  at  the 
death  of  the  assured,  who  was  alive;  and 
that  on  July  27,  1898,  It  had  "compromised 
with  the  Mutual  Benefit  Life  Insurance  Com- 
pany, and  surrendered  to  it  the  two  first- 
named  policies  upon  the  payment  to  respond- 
ent of  the  sum  of  $942.50."  The  response 
was  held  sufficient  and  the  rule  discharged, 
the  judgment  decreeing  that  appellee  was 
not  required  to  account  to  the  other  creditors 
for  any  part  of  the  $942.50  named.  From 
that  Judgment  the  creditors  prosecute  this 
appeal. 

The  two  policies  each  provided  for  a  sur- 
render value  In  paid-up  Insurance  after  two 
full  annual  premiums  had  been  paid,  and  the 
insured  then  failed  to  pay  further  premiums. 
But  there  was  no  provision  for  a  cash  sur- 
render value.  However,  after  these  policies 
were  Issued  the  Insurance  company  Issued 
general  circulars,  applicable  to  them  as  of  a 
class,  containing  the  following:  "Nonforfei- 
ture Provisions  Indorsed  on  Policies.  When, 
after  two  full  annual  premiums  shall  have 
been  paid  on  this  policy.  It  shall  cease  or  be- 
come void  solely  by  the  nonpayment  of  any 
premium  when  due,  Its  entire  net  reserve  by 
the  American  Kxperlence  Mortality,  and  in- 
terest at  four  per  cent  yearly  (provided 
there  be  no  loan  on  the  policy),  shall  be  ap- 
plied by  the  company  as  a  single  premium, 
at  the  company's  rates  published  and  in  force 
at  this  date,  elt}ier— First  to  the  purchase  of 
nonpartlcipating  term  Insurance  for  the  full 
amount  Insured  by  this  policy;  or,  second, 
upon  the  written  application  by  the  owner 
of  this  policy,  and  the  surrender  thereof  to 
the  company  at  Newark  within  three  months 
from  such  nonpayment  of  premium,  to  the 
purchase  of  a  nonparticlpating  paid-up  policy, 
payable  at  the  time  this  policy  would  be  pay- 
able If  continued  in  force.  Both  kinds  of 
Insurance  aforesaid  will  be  subject  to  the 
same  conditions,  except  as  to  payment  of 
premiums,  as  those  of  this  policy.  Third, 
If  preferred,  the  company  will,  on  surrender 
of  the  policy,  fully  receipted,  within  the  said 
three  months,  pay,  as  a  cash  surrender  value, 
its  entire  net  reserve  by  the  American  Six- 
perlence  Mortality,  and  interest  at  four  and 
one-half  per  cent  yearly,  less  a  surrender 
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charge  equal  to  one  per  cent,  of  the  snm  in- 
sured by  the  policy.  It  there  be  any  loan 
on  the  policy,  such  Indebtedness  shall  be 
paid  off  out  of  the  cash  surrender  value, 
and  the  remainder  paid  in  cash  by  the  com- 
pany, or  a  value  -will  be  allowed  by  the  com- 
pany in  the  form  of  extended  or  paid-up  in- 
surance aa  above  provided;  the  amount  to 
be  applied  to  the  purchase  of  such  insurance 
being  correspondingly  reduced  in  the  ratio 
of  the  indebtedness  to  the  full  cash  surren- 
der value."  It  is  earnestly  argued  for  the 
ai^llant  that  when  the  policies  in  question 
were  assigned  to  it,  their  value  was  inchoate, 
indeflnable,  and  problematical;  that  the  in- 
sured could  not  have  'compelled  their  sur- 
render, and  payment  of  any  cash  valtae  in 
return;  and  that  therefore  they  were  not 
that  class  of  property  that  would  pass  un- 
der a  deed  of  assignment  generally  for  the 
benefit  of  creditors.  Appellant  further  ar- 
gues that  the  policies  were  not  subject  to 
attachment  or  subjection  by  action,  because 
the  insurance  company  then  owed  Insured 
nothing,  and,  onless  certain  conditions  were 
complied  with  by  him  thereafter,  such  as 
future  and  prompt  annual  payments  of  pre- 
miums, and  perhaps  certain  disposition  of 
hia  peraon  in  matters  of  employment  and 
travel,  it  would  never  owe  him  anything 
on  the  policies.  We  are  not  now  called  upon 
to  decide  the  questions  raised  by  that  argu- 
ment, because  here  the  insurer  and  the  in- 
sured hare  reduced  their  contract  to  a  liq- 
uidated state,  free  from  the  nice  complica- 
tions suggested  by  brief  of  appellee.  The 
insured,  by  the  written  assignment  given 
his  favored  creditor  on  May  3d,  gave  it  the 
right  to  surrender  the  policies  and  take 
cash  therefor.  He  thereby  ezerdsed  the 
privilege  now  claimed  for  him  as  a  personal 
one.  When  WilUngham  transfe^ed  the  pol- 
icy to  appellee,  it  had  "an  appreciable  value" 
In  money,  for  he  bad  the  right  to  demand  at 
least  a  "paid-up  policy"  for  a  given  propor- 
tion of  each  of  the  two  policies.  Such  a  pol- 
icy would  have  been  the'  equivalent  of  the 
insurer's  bond  to  pay  a  sum  definite  at  a 
time  certain  or  upon  the  happening  of  an 
inevitable  contingency.  It  cannot  be  said 
that  sncb  an  obligation  is  without  specific 
money  value.  It  may  be  stated  generally 
that  any  tangible,  definable  interest  in  prop- 
erty having  a  value,  and  not  exempt  by  law, 
is  subject  to  the  ovmer's  debts.  A  con- 
tract between  the  debtor  and  an  Insurance 
company  whereby  the  former  procures  for 
himself  a  policy  of  the  Investment  species, 
which  will  result  in  the  accumulation  for 
himself  either  a  sum  certain  to  be  paid  in 
the  future,  or  a  provision  for  an  annuity  to 
be  paid  l)eginnlng  at  a  period  in  future,  cre- 
ates such  an  interest  as  that  when  it  has 
come  to  -have  an  ascertainable  or  tangible 
value;  it  will  be  liable  for  his  debts.  Other- 
wise, It  were  possible  for  debtors  so  dls- 
po«ed  to  lay  by,  ont  of  means  snrely  rabjeet 
to  tbetr  creditors'  demands,  a  fund  or  an 


annuity  insuriug  their  opulence  despite  their 
unpaid  obligations.  The  case  of  Barbour's 
Adm'r  v.  Lame's  Assignee  (Ky.)  61  S.  W.  St- 
while  discussing  various  phases  of  life  in- 
surance policies,  decided  only  that,  whea 
enough  payments  had  not  been  made  upour 
the  insurance  to  give  the  policy  a  pecuniary 
or  withdrawal  value,  it  had  no  such  appre- 
ciable value  that  it  would  pass  by  a  deed  of 
assignment  to  creditors.  This  we  followed 
in  the  Morehend  Case,  58  S.  W.  473.  The 
transfer  of  this  asset,  30  days  before  gen- 
eral assignment  to  secure  antecedent  debts 
owing  appellee,  was  manifestly  in  contem- 
plation of  the  assignor's  insolvency,  and  with 
the  design  to  prefer  that  creditor;  and  under 
our  statute  the  title  to  this  asset  passed 
under  the  general  deed  subsequently  made 
to  the  trustee  for  the  benefit  of  all  creditors. 
Section  &i,  Ky.  St  Of  course,  the  payments 
of  premiums  made  by  appellee,  together  with 
interest  should  be  first  repaid  to  it  out  of 
the  fund  realized  out  of  the  policies,  and 
then  appellee's  debts  should  share  equally 
with  other  creditors  In  the  pro  rata  distribu- 
tion of  the  fund.  The  Judgment  below  is  re- 
voked, and  the  cause  remanded  for  proceed- 
ings consistent  with  this  opinion. 


OITT  OF  LOUISVILLE  v.  LOUISVILLE  BY. 

CO.i 
(Court  of  Appeals  of  Kontucliy.    May  28, 1901.) 

MUNICIPAL   CORPORATIONS— POWER   TO  COM- 
PROMISE CLAIMS  FOR  TAXES. 

1.  Under   Const,   i  62,   providing  that    "the 

fcencral  assombly  snail  have  no  power  to  re- 
ease,  extinguish,  or  authorize  the  releasing  or 
extinguishinK.  in  whole  or  in  part,  the  Indebted- 
ness or  liability  of  any  corporation  or  indi- 
vidual  to  this  commonwealth,  or  to  any  countv 
or  muaicipality  thereof,"  the  general  council 
of  a  city  has  no  power  to  compromise  a  claim 
for  taxes  after  the  assessment  has  been  regular- 
ly mnde  and  the  claim  has  come  into  the  hands 
of  the  collecting  officer;  and  eapeoiiiUy  has  the 
Keneral  conncil  of  a  city  of  the  first  class  no 
such  power  after  the  city  attorney  lias  brought 
suit  on  the  unpaid  tax  bill,  as  provided  by  Ky. 
St  {3006. 

2.  Ttie  city  attorney  of  a  city  of  the  first  class 
has  no  power  to  compromise  claims  for  taxes 
either  before  or  after  suit  is  brought. 

Do  Relle,  J.,  dissenting. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, chancery  division. 

"To  be  officially  reported." 

Action  by  the  city  of  Louisville  against 
the  Louisville  Railway  Company  to  recover 
taxes.  Judgment  for  defendant  and  pfaln- 
tiff  appeals.    Reversed. 

Henry  Lane  Stone,  for  appellant  Hum- 
phrey, Burnett  &  Humphrey  and  St  John 
Boyle,  for  appellee. 

WHITE,  J.  In  these  two  cases  the  city  of 
LoulBvilie,  by  and  through  its  city  attorney, 
brought  actions  against  the  appellee,  Louls- 


*  Reported   by   Edward   W.    Hlnes,    Eaq.,    ot   tit* 
Frankfort  bar,  and  formerly  itate  reporter. 
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Tille  Ball-way  Company,  for  taxes  tor  the 
years  1898,  18(H,  1895,  1896.  1897,  and  1896, 
alleced  to  be  due  and  unpaid.  These  taxes 
were  alleged  to  be  due  on  franchise,  as  as- 
sessed by  the  state  board  of  valuation  and 
aseesBsient  for  tbe  years  1893,  1891,  189u, 
186G,  and  1807,  and  npon  asseBsments  by 
the  county  assessor  for  1894,  1895,  1897, 
and  1898.  Tbe  amount  of  tax  sought  to  be 
recorered  is  about  $311,188.  To  these  ac- 
tionfl  appellee  filed  answers  containing  some 
15  paragraphs,  In  which  there  are  specific 
denials  of  aU  allegations  as  to  tbe  assess- 
ment of  tbe  property  and  levy  of  the  taxes; 
tbe  denials  being  made  in  lack  of  knowledge 
or  information  sufBcient  to  form  a  belief, 
although  all  these  matters  must  be  of  record 
at  the  proper  office.  Other  paragraphs  pre- 
sented matters  of  defmse,  pleading  a  contract 
-with  the  aiq)ellant  city  to  pay  a  license  tax 
tn  lieu  of  all  taxes;  pleading  the  repeal  of 
the  statute  authorizing  tbe  assessment  by 
tbe  state  board  of  valuation  and  assessment 
of  tbe  franchise  for  tbe  purpose  of  city  taxa- 
tion by  tbe  enactment  of  the  charter  of  ap- 
pelant; pleading  that  the  valuation  of  the 
franchise  as  fixed  by  the  board  was  too  great 
and  excesalye,  because  a  part  of  its  track  and 
plant  extended  beyond  the  limits  of  the 
city.  These  are  among  the  defenses  present- 
ed by  the  answer  of  appellee.  A  demuirw 
to  several  of  these  paragraphs  was  sustained 
by  the  court,  and  as  to  others  overruled. 
WbUe  tbe  two  cases  were  pending  an  agree- 
ment of  compromise  was  entered  into  by  and 
between  the  appellee  company  and  D.  F.  Mur- 
phy, city  assessor,  and  J.  B.  Oamp,  tax  receiv- 
er on  behalf  of  the  city,  by  which  it  was 
agreed  that  on  payment  of  $17T,€93.48  in  full 
compivmise  and  satisfaction  of  all  taxes,  ex- 
cept on  real  estate,  and  in  addition  to  license 
tax  theretofore  paid  of  $122,312.08,  making  a 
total  sum  of  $299,406.16  for  those  years,  the 
two  suits  for  taxes  would  be  dismissed,  set- 
tled, at  the  cost  of  the  defendant  This 
agreement  was  approved  by  tbe  mayor, 
Charles  P.  Weaver,  and  subsequently  by 
resolution  of  tbe  general  council  of  the  city. 
This  compromise  agreement  was  made  under 
a  resolution  of  the  general  council  approved 
January  11, 1806,  as  follows:  ''Be  It  resolved 
by  the  general  council  of  the  city  of  Louis- 
ville that  the  city  attorney,  tbe  tax  receiver, 
and  the  assessor  are  hereby  appointed  and 
constituted  a  board  having  power  and  au- 
tborlty  to  comprMulse  any  and  all  claims  for 
back  taxes  by  tbe  city  of  Louisville  against 
individuals  where  said  claims,  in  the  opinion 
of  said  board,  are  in  any  wise  doubtful,  or 
where,  tat  tbe  opinion  of  said  lioard,  said 
compromise  will  redound  to  the  substantial 
benefit  of  tbe  city."  In  this  compromise 
agreement  the  city  attorney  did  not  partici- 
pate, and  did  not  ag^ree  thereto.  On  the  ap- 
proval of  tbe  compromise  agreement  by  the 
general  council,  the  amount  of  $177,093.48 
was  paid  by  appellee,  as  stipulated.  The 
resDlntloa  appioving  tbe  compromise  agree- 


ment provided:  "Sec.  2.  That  the  city  at- 
torney be  instructed  to  dismiss  all  suits  pend- 
ing between  tbe  city  of  LouiBvlUe  and  the 
Louisville  Railway  Company  involving  taxes 
claimed  by  tbe  city  against  the  said  railway 
company."  After  these  matters  of  compro- 
mise bad  been  completed,  tbe  appellee  filed 
an  affidavit  showing  the  compromise,  pay- 
ment, and  order  to  tbe  city  attorney  to  dis- 
miss suits,  and  asked  the  court  to  order  dis- 
missal The  court  took  tbe  matter  of  dis- 
missal under  advisement,  pending  which  the 
city  attorney  took  proof  on  the  controverted 
facts.  The  court,  after  having  considered 
the  motion,  ordered  the  two  actions  dis- 
missed, settled,  over  tbe  protest  and  objection 
of  the  city  attorney.  There  was  no  trial  on 
the  merits,— only  tbe  order  of  dtsmigsal,  from 
which  these  appeals  are  prosecuted. 

Appellee  has  entered  motions  in  this  court 
to  dismiss  tbe  appeals,  the  same  reasons  be- 
ing i;iven  as  are  presented  why  tbe  Judg- 
ment and  ordor  of  dismissal  in  tbe  court 
below  should  be  affirmed.  It  is  contended 
by  counsel  for  appellee  that  as  appellant  is 
a  municipal  corporaticm,  and  governed  by 
tbe  act  of  July  1,  1893,  relating  to  cities  of 
the  first  class,  it  has  full  power,  by  and 
through  its  general  council,  to  manage  tbe 
affali-s  of  the  city  in  such  way  and  manner 
as  they  may  deem  best,  and.  while  it  is  not 
contended  that  the  general  council  could  ac- 
cept less  than  the  sum  due  on  a  fixed  lia- 
bility, it  may,  on  all  doubtful  or  unliquidated 
matters,  compromise  with  tbe  party,  and  ac- 
cept less  than  the  full  sum  claimed,  or  may 
pay  by  way  of  compromise  in  excess  of  what 
they  deem  Justly  due.  Tbe  contention  of 
counsel,  as  we  understand  it,  is  that  in  all 
matters  where  the  sum  due  tbe  city  is  not 
finally  fixed  and  cer,taln,  and  where  there  Is 
any  controvert  as  to  tbe  right  to  collect  or 
as  to  tbe  sum  due,  the  general  council  may 
agree  with  the  party  on  any  basis  they  deem 
proper,  and  finally  adjust  the  matter,  and 
thus  bind  the  municipality  the  same  as  a 
natural  person  might  bind  himself  by  com- 
promise agreement;  that  this  power  exists 
to  compromise  tax  claims  by  tbe  city,  as  well 
as  any  other  that  might  arise.  On  the  oth- 
er hand,  the  city  attorney  contends  that, 
because  of  section  52  of  tbe  constitution,  the 
compromise  la  ultra  vires  and  void,  as  be- 
yond the  power  of  the  general  council.  Upon 
this  question  the  whole  case  depends;  for, 
if  the  compromise  agreement  is  binding  on 
appellee,  the  order  of  dismissal  was  proper, 
as  there  could  have  been  no  final  recovery 
by  appellant. 

Section  52  of  our  constitution  reads:  "Tbe 
general  assembly  shall  have  no  power  to  re- 
lease, extinguish  or  authorize  the  releasing 
or  extinguishing,  in  whole  or  in  part,  of  the 
indebtedness  or  liability  of  any  corporation 
or  individual  to  this  commonwealth  or  to 
any  county  or  municipality  thereof."  This 
provision  was  not  contained  in  any  previous 
constitution  of  this  state,  and  this  sectloa 
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has  never  been  construed  by  this  court,  so 
far  as  tve  are  advised.  Similar  constitu- 
tional provisions  are  found  In  the  constitu- 
tions of  tbe  states  of  California,  Colorado, 
Illinois,  T^ulstana,  Montana,  Missouri,  Ne- 
braska, Texas,  and  Wyoming,  and  possibly 
others  that  we  have  overlooked.  The  char- 
ter of  appellant,  at  section  2742,  Ey.  St,  sets 
forth  the  powers  granted  to  It  by  the  leg- 
islature. It  reads:  "That  the  inhabitants 
of  cities  of  the  first  class  are  hereby  con- 
tinued corporate  by  the  name  and  style 
which  they  now  bear,  with  power  to  govern 
themselves  by  such  ordinances  and  resolu- 
tions for  municipal  purposes  as  they  may 
deem  proper,  not  to  conflict  with  tliis  act, 
nor  the  constitution  and  laws  of  tbe  state, 
nor  of  the  United  States;  with  power  to 
contract  and  be  contracted  with;  to  sue  and 
be  sued;  to  defend  and  be  defended  in  all 
courts;  to  acquire  property  for  municipal 
purposes  or  otherwise;  to  hold  the  same  and 
all  property  and  effects  now  belonging  to 
them  in  their  own  names  or  in  the  names 
of  others,  to  the  use  of  the  city  for  the  pur- 
poses and  Intents  for  which  the  same  were 
granted  or  dedicated;  to  use,  manage,  Im- 
prove^  sell  and  convey,  rent  or  lease  the  said 
property,  and  have  the  like  powers  over 
property  hereafter  acquired;  to  have  a  com- 
mon seal,  and  change  It  at  pleasure,  and  act 
with  or  without  a  seal."  Section  2783  pro- 
vides: "The  general  council  shall  have  tbe 
power  to  pass,  for  the  government  of  the 
city,  any  ordinance  not  in  conflict  with  tbe 
constitution  of  the  United  States,  the  con- 
stitution of  Kentucky  and  the  statutes  there- 
of." The  question  Is  presented.  Is  the  com- 
promise agreement  and  the  resolution  ap- 
proving tbe  same  contrary  to  the  state  con- 
stitution (section  62,  supra)? 

In  the  state  of  Louisiana,  where  tbe  con- 
stitutional provision  is  almost  identical  with 
ours,  a  case  arose  questioning  the  validity 
of  a  compromise  made  by  the  city  of  Kew 
Orleans  with  tbe  Crescent  City  Railroad 
Company  for  municipal  taxes;  the  action 
being  by  an  individual  taxpayer.  The  court 
said:  "We  pass  to  the  question  of  the  power 
of  tbe  municipal  council  to  compromise  with 
a  delinquent  taxpayer,  and  release  him  from 
payment  of  part  or  all  of  his  taxes,  while  a 
suit  for  reduction  of  his  assessment  Is  pend- 
ing before  tbe  courts.  It  is  well  settled  that 
corporations  have  such  powers  as  are  given 
to  them.  There  are  special  laws  applying 
in  matters  of  taxation.  Tbe  constitution 
specially  prohibits  tbe  general  assembly, 
and,  it  follows,  subordinate  municipal  cor- 
porations, from  releasing  or  extinguishing 
any  tax  indebtedness  to  the  state,  or  due  to 
any  of  Its  municipalities.  It  devolves  upon 
us  to  determine  In  tbe  case  before  us  for 
decision  whether  lue  tax  indebtedness  here 
of  the  Crescent  City  Railway  was  vrlthin 
the  scope  of  the  prohibition.  There  had 
been  a  final  assessment  made.  While  tbe 
assessing  authorities  have  the  rolls  in  tbelr 


possession  In  an  Incomplete  state,  they  may 
reduce  tbe  assessment,  but  not  after  the 
assessment  has  passed  from  tbelr  bands. 
All  taxpayers  have  the  right  to  appear  be- 
fore the  hoati  of  assessors  of  tbe  pariah  of 
Orleans  until  the  20th  of  March,  and  in  other 
parishes  until  the  first  day  in  November,  and 
should  be  heard  regarding  overvaluation  of 
property,  but  not  after  those  dates.  The 
.question  of  value  of  property  assessed  after 
the  filing  of  the  taxpayer's  suit  passes  from 
the  assessor  and  revising  committees  to  tbe 
courts.  The  defendants  urged  that  the  as- 
sessment, as  relates  to  those  who  appeal  to 
the  courts.  Is  not  complete;  that,  not  being 
complete,  a  compromise  may  be  made,  as 
was  made  in  the  pending  case.  We  have 
not  found  It  possible  to  give  our  assent  to 
that  view.  The  suit  brought  does  not  have 
the  effect  of  suspending  the  assessment.  It 
Is  legal  to  the  amount  tbe  court  finds  In  the 
value  of  the  property.  Every  person  is  tax- 
ed for  tbe  year,  and  the  assessment  dates 
from  the  day  It  was  made,  and  not  from 
the  date  of  tbe  final  decision  of  the  court 
pronouncing  It  legal  as  to  value  [for  a  part 
or  the  whole]  as  carried  on  the  rolL"  OHy 
Item  Co-operative  Printing  Co.  v.  City  of 
New  Orleans,  51  La.  Ann.  713,  25  South.  813. 
Ootmsel  for  the  city  and  the  railway  com- 
pany in  the  case  supra  did  not  contend  that 
the  city  might  legally  compromise  a  tax 
claim  after  the  amount  was  finally  fixed  by 
the  assessing  authorities,  but  that  the  right 
of  compromise  did  exist  until  the  final  valua- 
tion was  made  by  the  courts,  as  It  seems 
was  a  method  of  procedure  allowed  there, 
and  that,  as  the  question  of  value  was  un- 
decided by  the  court,  the  compromise  must 
be  upheld.  The  supreme  court,  however, 
held  that,  after  the  assessment  had  been 
made  by  the  proper  authoritlee,  the  dty 
could  not  compromise  the  tax  claim;  the 
final  conclusion  of  the  court  being,  "It  fol- 
lows that  no  compromise  can  be  made  on 
the  basis  of  property  being  of  less  value 
when  the  municipality  is  concerned  than 
when  the  state  is  concerned."  Tbe  same 
court,  in  the  case  of  City  of  New  Orleans  v. 
Sugar-Shed  Co.,  35  La.  Ann.  660,  said,  "It 
takes  no  argument  or  authority  to  establish 
that  the  city  had  no  power  to  exempt  tbe 
property  of  the  defendant,  or  to  commnte 
tbe  taxes  upon  it,  as  Is  claimed  was  done." 

In  the  state  of  Illinois,  where  the  consti- 
tutional provision  (article  5,  i  23)  Is  almost 
Identical  with  that  of  our  constitution  (sec- 
tion 96),  the  supreme  court,  in  tbe  case  of 
Board  v.  Smith,  95  111.  336,  said:  "Again, 
we  are  not  aware  of  any  power  in  the  county 
board  to  make  any  abatement  of  taxes  legal- 
ly assessed,  extended,  and  placed  in  doe 
course  of  collection.  If  a  party  is  aggrieved 
by  an  overassessment,  be  should  a^ply  to 
the  board  of  review  to  have  It  corrected,  or 
to  tbe  July  session  of  the  board,  under  tbe 
ninety-seventh  section  of  the  revenue  law. 
But  when  property  baa  beat  assessed,  and 
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the  tax  extended,  and  the  books  placed  In  the 
hands  ot  the  collector,  we  are  aware  of  no 
law  aatborlBlng  the  board  to  make  any  abate- 
ment. Or  even  after  Its  session  on  the  sec- 
ond Monday  in  July  the  general  assembly 
has  conferred  no  power  on  the  board  to 
abate  state  or  other  than  county  taxes,  and 
we  are  not  Informed  of  any  express  authority 
for  that  body  to  abate  county  taxes.  If  the 
county  board  may  abate  state  and  other  mu- 
nicipal taxes  in  (me  case,  they  may  in  ail 
cases.  If  they  may  do  so  for  one  reason, 
they  may  for  any  reason  or  without  reason, 
and  thus  defeat  the  collection  ot  all  revenue." 
The  same  court.  In  Mix  y.  People,  lie  111. 
278,  4  N.  E.  786,  said:  "The  law  has  des- 
ignated a  certain  per8(m  to  assess  and  fix 
a  value  upon  property  for  purposes  of  taxa- 
tion, and  given  a  remedy  to  parties  aggriev- 
ed by  his  action  to  have  the  same  reviewed. 
If  the  parties  n^lect  this  opportunity,  they 
at  least  cannot  contest  the  matter  in  a  suit 
like  this,  brought  to  enforce  the  lien  given 
by  the  statute  against  the  lands  for  the  non- 
payment of  the  taxes.  The  action  of  the 
board  of  supervisors  In  appointing  a  commit- 
tee to  reassess  these  lands  for  the  purposes 
of  taxation,  and  their  compromise  with  plain- 
tiffs in  error  regarding  the  state  and  county 
taxes,  was  clearly  unauthorized."  The  su- 
preme court  of  Illinois  recognizes  the  right 
and  power  of  the  dty  council  to  compromise 
ordinary  claims  due  to  or  by  the  dty.  In 
the  case  of  Agnew  v.  Brail,  124  IlL  314,  16 
N.  E.  231.  the  court  said:  "They  [city  coun- 
cil] have  no  power  to  squander  or  give  away 
the  funds  or  property  of  the  Incorporation, 
but  all  property  within  their  control  belong- 
ing to  the  Incorporation  must  be  honestly  ap- 
plied to  the  uses  and  purirases  specified  In 
the  act  of  incorporation.  The  city  council 
have  no  power  to  sell  or  in  any  manner  dis- 
pose of  the  property  of  the  corporation  with- 
out consideration,  and,  in  our  opinion,  they 
have  no  right  to  discharge  a  debt  without 
payment  which  may  be  held  against  parties 
who  are  solvent  and  responsible,  where  no 
controversy  exists  in  regard  to  the  validity 
and  binding  effect  of  the  indebtedness.  But 
a  municipal  corporation  has  power  to  settle 
disputed  claims  against  it.  Dill.  Mun.  Corp. 
f  898.  It  may  prosecute  suits  in  favor  of 
the  corporation,  and  defend  actions  brought 
against  It  It  may  sue  and  be  sued,  and  the 
right  to  settle  matters  in  litigation  follows 
logically  from  the  right  to  maintain  or  de- 
fend actions.  This  doctrine  Is  well  stated  in 
President,  etc.,  v.  Mappln,  14  IlL  195,  where 
It  Is  said  the  power  to  prosecute  suits  in  be- 
half of  the  corporation  includes  the  power 
to  settle  same.  'So  the  power  to  defend  suits 
brought  against  the  corporation  gives  them 
the  same  power  of  adjustment.  They  may 
compromise  doubtful  controversies  to  which 
the  corporation  is  a  party,  either  as  plaintiff 
or  defendant."  The  court  there  says  that 
the  power  to  compromise  suits  had  long  been 
recognized  in  that  state,  yet  in  tax  cases  had 

63  S.W.— a 


held  a  compromise  unauthorized  and  void. 

Section  4  of  article  9  of  the  constitution 
of  Nebraska  is  very  similar  to  section  52  of 
our  constitution.  In  the  case  of  State  v. 
Graham,  17  Neb.  43,  22  N.  W.  114,  the  SQ. 
preme  court  of  that  state,  after  quoting  sec- 
tion 4,  said:  "Revenue  is  to  be  provided  by 
levying  a  tax  by  valuation,  so  that  every 
person  and  corporation  shall  pay  tax  in  pro- 
portion to  his,  .her,  or  Its  property  and  fran- 
chises; and  the  legislature  shall  have  no 
power  to  release  any  county,  city,  etc.,  or 
the  Inhabitants  thereof,  from  their  propor- 
tionate share,  nor  shall  commutation  be  au- 
thorized in  any  form.  Stronger  language 
could  scarcely  be  used.  In  effect,  the  con- 
stitution guaranties  to  every  property  own- 
er in  the  state  that  his  property  shall  be 
liable  for  the  Just  proportion  of  taxes  due 
thereon  according  to  the  valuation  as  as- 
certained by  law,  and  for  no  more.  It  de- 
prives the  legislature  of  the  power  to  add  to 
this  amount,  or  to  discriminate  between  tax- 
payers In  any  mauner  or  form.  Now,  what 
the  legislature  cannot  do  directly  it  cannot 
do  indirectly.  If  It  cannot  say  to  A.,  'I'ou 
must  pay  the  entire  taxes  levied  upon  your 
property,'  and  to  B.,  'You  need  pay  but  fifty 
per  cent  of  the  amount  thus  levied,'  it  can- 
not accomplish  by  indirection  what  it  Is  pro- 
hibited expressly  from  doing."  The  force 
and  effect  of  the  constitutional  provision 
again  came  before  the  court  In  the  case  of 
Lancaster  Co.  v.  Trimble,  S3  Neb.  125,  48 
N.  W.  939.  The  court  said:  "The  legislature 
is  without  power  to  release  any  inhabitant 
or  corporation  from  his  or  its  proportionate 
share  of  taxes,  nor  can  It  confer  such  au- 
thority upon  county  commissioners.  It  has 
authorized  them  to  purchase  real  estate  at 
tax  sale,  but  has  provided  for  the  foreclosure 
of  tax  certificates  in  their  hands  only  when 
the  amount  due  thereon  exceeds  a  specified 
sum.  The  proviso  clause  of  the  section  of 
the  statute  quoted  expressly  prohibits  coun- 
ty commissioners  from  foreclosing  tax  Hens 
when  the  amount  of  the  Hen  is  $200  or  less. 
It  In  effect  places  It  In  the  power  of  county 
commissioners  to  release  the  taxes  upon  lots 
and  lands  where  the  amount  of  the  delin- 
quent taxes  thereon  is  not  over  $200.  All 
they  would  have  to  do  to  accomplish  It  Is 
to  purchase  that  kind  of  property  for  the 
county  at  tax  sale.  The  legislature  Is  power- 
less to  confer  such  authority.  It  cannot  do 
indirectly  what  the  constitution  prohibits  It 
from  doing  directly.  That  is  clear.  Wood 
V.  Helmer,  10  Neb.  08,  4  N.  W.  968." 

The  supreme  court  of  Missouri,  In  State 
V.  Hannibal  &  St  J.  R.  Co.,  75  Mo.  210,  held 
that  a  municipal  corporation  had  no  power 
to  grant  exemption  from  or  commutation  of 
taxes,  and  a  contract  undertaking  to  do  so 
was  void.  In  City  of  Kansas  City  v.  Hanni- 
bal &  St  J.  R.  Co.,  81  Mo.  290,  the  court 
said:  "Nor  did  the  court  err  in  the  exclu- 
sion of  the  evidence  of  a  compromise  effect- 
ed by  the  defendant  with  the  county  court 
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by  wliich  a  less  snin  than  that  demanded 
by  the  city  was  accepted  In  full  of  that  de- 
manded. The  county  court  had  no  authority 
to  cominromlse  the  city  taxes.  •  ♦  •  The 
city  council  of  Kansas  City  la  forbidden  to 
compromise  city  taxes,  by  the  charter  of  the 
city,  and  therefore  could  not  ratify  a  co«a- 
promise  made  by  the  county  court" 

Section  55,  art  8i  of  the  constitution  of 
Texas  is  to  the  same  effect  as  section  52 
of  our  constitution.  An  actidn  was  l)egnn 
by  the  city  of  Houston  in  January,  1899, 
for  taxes  due  for  the  years  1892  and  189S 
from  certain  persons.  In  May,  1899,  an 
amendment  to  the  charter  of  Houston  tie- 
came  effectire  -which  provided  that  suits  for 
taxes  should  be  barred  by  limitation  of  four 
years,  and  that  such  plea  might  be  inter- 
posed to  actions  already  instituted.  The 
question  of  the  validity  of  this  act  as  to  the 
actions  becrun  in  .Tanaary  prior  to  its  enact- 
ment was  before  the  court  of  civil  appeals 
in  Olllvler  v.  city  of  Houston,  54  s.  W.  940, 
and  Its  opinion  was  approved  by  the  supreme 
court,  at  page  MS,  54  S.  W.  The  court  of 
civU  appeals  said:  "The  inevitable  etTect  of 
the  law  under  con^deration  is  to  extinguish 
the  liability  of  appellant  for  the  taxes  alleg- 
ed to  be  due  by  them,  and  this,  as  to  pend- 
ing suits  for  taxes  coming  within  its  provi- 
sions, was  its  manifest  purpose.  By  that 
provision  of  the  constitution  (section  65,  art 
3)  the  legislature  is  forbidden  to  pass  any 
la.w  which  would  'extinguish  any  liability, 
indebtedness,  or  obligation  to  the  state  or 
any  county  or  city,'  and  thereby  power  to 
extinguish  liability  for  taxes  was  denied. 
The  constitution  of  Itself  furnishes  many  evi- 
dences of  the  earnest  purpose  of  the  fram- 
ers  to  render  Impossible  every  form  of  gov- 
ernmental favoritism.  The  granting  of  spe- 
cial privileges,  the  bestowal  of  favors,  the 
lightening  of  the  public  burdens  as  to  one 
citizen  at  the  expense  of  others,  are  contrary 
both  to  its  spirit  and  its  letter.  So  it  is  de- 
clared that  taxation  shall  be  equal  and  uni- 
form. But  the  force  of  this  provision  would 
be  defeated  if  the  power  remained  to  relin- 
guish  at  will  the  liability  thus  Justly  and 
fairly  fixed.  For  the  prevention  of  these 
evils  this  provision  was  Inserted.  Its  terms 
are  broad  enough  to  cover  every  conceivable 
obligation  or  liability,  the  remission  of  which 
would  diminish  the  public  revenue,  and  there- 
by either  directly  or  indirectly  impose  a 
heavier  tax  upon  those  not  affected  by  the 
exemption.  •  •  *  For  these  reasons,  the 
contention  of  appellant  that  the  power  rests 
in  the  legislature  to  extlngtiish  the  liability 
of  a  citizen  of  a  municipal  corporation  for 
taxes  levied  and  assessed  In  a  case  where 
the  vast  majority  of  his  fellow  citizens  have 
paid  their  part  of  the  taxes  thus  levied  seems 
Inconsistent  with  the  spirit  of  our  institu- 
tions, and  utterly  untenable  from  any  point 
of  view.  But  It  is  urged  that  the  law  in 
question,  while  it  may  operate  to  extinguish 
the  liability  of  the  citizen.  Is,  after  nil,  but 


a  law  fixing  the  llmltatkni  of  actions,  and 
that  its  incidental  effect  upon  such  cases 
as  the  one  before  us  does  not  affect  its  va- 
lidity. That  a  power  cannot  be  exercised 
incidentally  or  by  indirection  which  could 
not  be  direcUy  exercised  is  elementary.  The 
effect  of  the  act  is  to  relinquish  liability. 
The  purpose  to  accomplish  thort  end  is  mani- 
fest The  ordinary  effect  of  changes  in  the 
law  of  limitation  is  not  to  extinguisb  any 
right  or  liability,  but  to  limit  the  time  with- 
in which  It  may  be  enforced.  The  right  may 
be  lost  or  the  liability  extinguished  by  de- 
lay or  negligence,  but  such  i«8ult  is  not 
chargeable  to  the  law.  So,  in  this  instance, 
if  the  city  were  required  to  sue  hereafter 
within  a  prescribed  time,  the  validity  of  the 
act  would  be  beyond  question^  But,  as  the 
matter  Is  presented,  tiw  city  had  already 
undertaken,  within;  a  time  permitted  by  the 
then  existing  law,  to  enforce  the  collection 
of  these  taxes.  The  liability  was  existent, 
and  the  rights  thereunder  unimpaired,  when 
the  act  took  effect  No  ot^mrtunlty  was  given 
to  the  city  to  proceed  with  its  remedy.  The 
result  was  the  effectual  exemption  of  the 
property  of  appellants  from  taxation  for  the 
years  named.  •  •  *  The  act  has  been 
discussed  from  the  standpoint  .of  Its  effect 
upon  this  class  of  cases  alone,  and,  in  so 
far  as  it  wouM  have  the  effect  of  defeat- 
ing actions  pending  at  the  time  it  became 
effective,  it  Is  held  to  be  unconstitutional." 

In  the  state  of  Nevada  the  question  arose 
as  to  the  power  of  county  commissioners 
to  compromise  taxes,  a  suit  for  which  was 
pending.  The  county  commissioners  of  that 
state  had  power  very  similar  to  our  fiscal 
court  In  deciding  this  question  the  supreme 
court  in  the  case  of  State  v.  Central  Pac. 
B.  Co.,  9  Nev.  79,  at  page  88,  said:  "Did 
the  board  of  county  commissioners  have  any 
authority  to  make  the  compromise  with  de- 
fendant? It  Is  not  claimed  that  there  is  any 
law  expressly  giving  to  the  commissioners 
power  to  compromise  and  settle  suits  in- 
stituted by  the  state  for  the  collection  of 
delinquent  taxes.  But  it.  is  argued  by  de- 
fendant's counsel  that  section  8,  subd.  12, 
of  the  statutes  of  1SG4-66  (page  258),  giving 
to  the  commissioners  power  to  'control  the 
prosecution  or  defense  of  all  suits  to  which 
the  county  is  a  party,'  and  section  29  of  the 
statutes  of  1871  (page  94),  providing  that 
'no  suit  for  the  collection  of  delinquent  taxes 
shall  be  commenced  except  by  the  direction 
of  said  board,'  imply  that  it  was  the  inten- 
tion of  the  legislature  to  invest  the  commis- 
sioners with  full  power  to  control  the  collec- 
tion of  taxes,  and  'that,  when  the  process 
of  collection  has  taken  the*  form  •  •  • 
of  an  action  at  law,  the  county  commission- 
ers have  control  of  such  action.'  This  posi- 
tion is  wholly  untenable.  The  board  of 
county  commissioners  Is  an  Inferior  tribu- 
nal of  special  and  limited  Jurisdiction.  It 
must  affli-matlvely  appear  that  the  action 
of  the  board  in  compromising  with  defend- 
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ant  wa«  In  confonnlty  to  some  provision  of 

the  statute  glrtng  to  it  that  povFei,  else  Its 
order  was  -without  authority  of  laTr  and 
void."  This  position  was  reaffirmed  In  a 
case  of  the  same  title.  10  Not.  48,  at  page 
84. 

In  Massachusetts,  where  th«  county  com- 
missioners were  permitted  to  abate  taxes 
upon  proper  showing,  they  were  denied  the 
right  to  allow  Interest  on  the  taxes  refund- 
ed. In  the  case  of  City  of  Lowell  v.  Middlesex 
County  Com'rs,  3  Allen,  560.  To  the  same 
effect  arc  the  cases  of  Wilson  t.  Supervisors, 
47  Cal.  91;  City  of  Dnbnaue  T.  Ullnols  Cent 
R.  Cb.,  38  Iowa,  60. 

We  tblnk  It  dear  from  these  authorities, 
under  constitutional  provisions  like  our  own, 
even  U  the  provision  of  section  62  were  not 
plain,  that  there  Is  no  authority  given,  or 
could  be  given,  to  the  general  council  of 
appellant  to  release  in  whole  or  part  the 
taxes  due  'from  any  individual  or  corporation. 
If  the  general  council  could  compromise  at 
less  than  the  amount  due,  at  the  fixed  rate 
and  assessed  value,  the  liability  of  any  per- 
son or  corporation,  evm  after  suit  had  been 
instituted.  It  could  then  by  indirection  do 
what  the  constitution  forbids;  that  is,  release 
a  part  of  a  liability.  If  It  was  desired  by  the 
general  council  to  release  taxes,  the  oflScers 
would  delay  and  return  delinquent,  and  suit 
be  brought  and  compromise  effected  at  the 
reduced  amount  To  prohibit  the  possibility 
of  Bucb  a  procedure,  the  section  of  the 
constitution  was  enacted.  The  further  pro- 
Tlslon  for  uniformity  of  taxation  on  aU  pr<9- 
oty  Is  a  fiirther  safeguard  against  discrimi- 
nation in  taxation  or  a  reduction  or  release 
of  part  of  the  taxes.  We  do  not  mean  to  bold 
that  an  anliquidated  demand  by  or  against 
tbe  city  cannot  be  compromised,  but  we' 
think  that  when  the  liability  to  the  city  Is 
ilxed.  It  cannot  be  relinquished  lu  whole  or 
In  part  When  the  property  has  been  regu- 
larly assessed,  and  the  assessment  passes 
from  the  officer  making  it  and  tbe  claim 
comes  Into  tbe  hands  of  the  collecting  officer, 
we  are  clearly  of  opinion  that  the  liability 
is  fixed,  so  that  less  cannot  be  accepted 
in  satisfaction  thereof.  When  the  actions  for 
these  taxes  were  brought,  more  than  a  year 
had  elapsed  after  the  assessment  became 
final,  and  all  statutory  right  to  question  the 
amount  of  the  assessed  valuation  bad  long 
since  passed.  Moreov^,  tbe  tax  bills  were 
prima  facie  correct  as  to  amount  and  appel- 
lee's liability  therefor  was  fixed,  so  far  as 
legal  procedure  before  the  board  of  assess- 
ment valuation,  and  equalization  was  con- 
cerned. Tbe  compromise  agreement  was  be- 
ycoid  the  power  of  tbe  genera)  council,  and 
was  ultra  vires  and  void. 

There  is  yet  another  reason  why  the  gen- 
eral council  could  not  make  the  compromise 
agreement  By  section  2800,  Ky.  St,  It  Is 
provided:  "There  shall  be  elected  by  the 
general  council  immediately  upon  the  as- 
sembling of  tbe  new  board,  a  city  attorney, 


wboae  doty  It  shall  be  to  glm  legal  advice  to 
tbe  mayor  and  members  of  the  general  coun- 
cil, and  all  the  officers  and  boards  of  the 
city  in  the  discharge  of  their  official  dutle*. 
If  requested  he  shall  give  his  opinions  in 
writing,  and  they  shall  be  preserved  for 
reference.  It  shall  also  be  his  duty  to  prose- 
cute and  defend  all  suits  for  and  against  the 
city,  and  to  attend  to  such  other  legal  busi- 
ness as  may  be  prescribed  by  tbe  general 
counclL  His  salary  and  term  shall  be  fixed 
by  tbe  general  council,  not  to  exceed  four 
years."  By  section  3005,  Ky.  St,  it  is  pro- 
vided: '^n  the  first  day  of  May  of  the  sec- 
ond year  after  the  assessment  of  city  taxes 
the  receiver  shall  make  out  a  list  of  tbe 
bills  stlU  wholly  or  partly  unpaid,  on  lands 
or  Improvements,  and  furnish  the  list  to  the 
city  attorney,  whose  duty  it  shall  be  to 
bring,  without  delay,  sulta  tor  the  recovery 
thereof  In  the  circuit  court,"  etc  This  aec- 
tion  of  the  charter  of  appellant  places  la 
tbe  hands  of  the  city  attorney  for  suit  the 
unpaid  tax  bills  at  a  certain  date,  and  di- 
rects suit  to  be  Instituted  thereon  by  the 
city  attorney.  This  places  the  duty  of  col- 
lecting delinquent  taxes,  after  a  certain 
time.  In  the  hands  of  an  officer  provided  by 
the  charter,  and  also  especially  provides  bis 
daty  In  the  premises.  After  the  matter 
comes  to  tbe  city  attorney  as  provided  by  tbe 
charter,  the  general  council  cannot  control 
the  matter,  and  cannot  direct  or  order  the 
dismissal  of  suits  begun  by  tbe  city  attorney 
under  the  mandate  of  the  charter.  If  it  be 
made  to  appear  to  the  court  wherein  the 
action  Is  pending  that  the  delinquent  has 
paid  the  taxes  due,  of  course  a  satlBfaction 
would  be  entered  and  the  action  dismissed, 
settled.  But,  as  we  have  said,  the  general 
council  cannot  accept  less  than  is  due,  and 
has  no  power  or  authority  to  compromise  for 
any  sum  less  than  tbe  liability  fixed  by  the 
assessed  value  at  the  rate  of  tajc  for  that 
year.  Likewise,  we  are  of  opinion  that  tbe 
city  attorney  could  not  effect  a  compromise 
and  take  less  than  Is  shown  to  be  due  from 
the  taxpayer,  neither  before  nor  after  suit 
brought  Cl<7  of  Louisville  v.  Bank  of  Ken- 
tucky, 174  U.  8.  412,  19  Sup.  Ct  881,  43  L. 
Ed.  1027.  His  powers  and  duties  are  fixed 
by  tbe  charter  provision,  and  when  the  de- 
linquent taxes  come  to  him  for  collection  the 
matter  must  be  adjusted  by  a  judgment 
unless  the  full  amount  be  paid. 
■  The  merits  of  the  case  as  presented  by 
tbe  pleadings  are  not  before  us,  as  there  baa 
been  no  trial  in  the  lower  court 

Having  reached  this  conclusion.  It  is  un- 
necessary to  decide  whether  the  city  should 
refund  to  appellee  the  amount  paid  on  the 
compromise,  or  to  pass  on  any  question  rais- 
ed by  the  pleadings,  as  the  same  are  not 
before  us.  Wherefore  the  motion  to  dismiss 
the  appeal  is  overruled,  and  the  Judgment  of 
dismissal  by  tbe  court  below  is  reversed,  and 
tbe  cause  remanded,  with  directions  to  set 
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aalde  the  order  of  dismissal,  and  for  further 
proceedings  consistent  berewitlu 

DU  RELLE,  3^  dissenting. 


HAYDBN  T.  COMMONWEALTH.* 
(Oonrt  of  Appeals  of  Kentucky.    May  23,  1901.) 

HOMICIDB— SHOOTING  AT  ANOTHER  WITHOUT 
WOUNDING— SBLF-DBFBNSB— INSTRUC- 
TIONS TO  JURY. 

1.  Upon  a  trial  for  tlie  offense  of  willfully  and 
maliciously  shooting  at  another  without  wound- 
ing him,  as  defendant  claimed  that  the  weapon 
was  accidentally  discharged  she  was  not  enti- 
tled to  an  instruction  as  to  self-defense,  and 
therefore  cannot  complain  of  an  error  in  an 
instruction  given  npon  that  subject. 

2.  As  the  court  instructed  the  jury  to  find 
defendant  guilty  only  in  the  event  they  be- 
lieved she  fired  the  shot  willfully  and  mali- 
ciously, she  cannot  complain  of  the  failure  of 
the  court  to  instruct  the  jury  to  find  her  not 
guilty  if  they  believed  the  weapon  was  acci- 
dentally discharged. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty. 

"Not  to  be  ofllclally  reported." 

Maria  Hayden  was  convicted  of  the  of- 
fense of  willfully  and  maliciously  shooting  at 
another  without  wounding  him,  and  she  ap- 
peals.   Affirmed. 

A.  J.  Speckert,  for  appellant.  Morrison 
Breckinridge  and  B.  J.  Breckinridge,  for  the 
Commonwealth. 

PATNTER,  C.  J.  The  Indictment  charges 
the  appellant  with  the  offense  of  willfully  and 
maliciously  shooting  at  John  Zelsner  with- 
out wounding  him.  The  Jury  found  her 
guilty,  and  fixed  her  punishment  at  four 
years'  confinement  in  the  penitentiary.  John 
Zelsner  was  a  police  officer  of  the  city  of 
Louisville.  He  testified  that  while  In  the 
First  district  police  station  a  colored  boy 
came  in  and  sought  protection  from  the  ap- 
pellant, who  was  running  after  him  with  a 
pistol;  that  when  he  went  on  the  street  he 
saw  her  coming  with  a  pistol  concealed 
under  her  apron;  that  when  she  saw  him 
she  changed  her  course,  and  he  pursued  her, 
and  when  within  35  or  40  feet  of  her  she 
whirled  around,  and  shot  at,  but  missed, 
blm.  Another  witness  testified  that  be  saw 
her  shoot  at  the  officer.  She  testified  that 
the  colored  boy  had  beaten  her;  that  she 
took  the  pistol  from  him;  that  he  ran  away; 
that  she  pursued  him;  that  the  officer  came 
out  of  the  station  house  and  pursued  her; 
that  she  was  running  down  the  street;  that 
she  stumbled  and  fell  in  the  gutter,  and  the 
pistol  was  discharged  in  the  fall,  and  that 
she  did  not  shoot  at  him. 

It  Is  insisted  that  the  court  erred  in  in- 
atructing  the  Jury.  It  Is  claimed  that  the 
Instruction  on  the  law  of  self-defense  was 
erroneous.  The  court  gave  an  instruction  on 
self-defense,  but  the  appellant  did  not  claim 
that  she  shot  in  self-defense,  or  that  she 

^Reported  by  Edward  W.  HInes,  Esq..  of  tb* 
Frankfort  bar,  and  formerly  state  reporter. 


shot  at  the  officer  at  all,  but  claimed  that 
the  pistol  was  accidentally  discharged. 
There  were  no  facta  npon  which  to  base  an 
instruction  of  self-defense,  and  It  Is  Imma- 
terial whether  the  wording  of  it  was  techni- 
cally accurate  or  not  The  court  gave  it  In 
her  interest,  but  It  should  not  have  been  giv- 
en, and  was  not  prejudicial  to  her  rlghta. 

Counsel  urges  that  the  court  should  have 
given  an  instruction  to  the  effect  that  If  the 
Jury  believed  that  she  did  not  shoot  at  the 
officer,  and  that  the  pistol  was  accidentally 
discharged.  It  should  find  her  not  guilty. 
By  instruction  No.  2  the  court  told  the  Jury 
that,  if  the  appellant  willfully  and  malicious- 
ly shot  at  the  officer  without  inflicting  a 
wound  upon  him,  it  should  find  her  guilty. 
The  Jury  could  not  have  found  her  guilty 
unless  it  believed  she  willfully  and  malicious- 
ly shot  at  the  officer.  It  heard  her  testimony 
as  to  her  claim  that  the  weapon  was  ac- 
cidentally discharged,  and  if  it  had  believed 
her  statement  as  to  the  accidental  discbarge 
of  the  weapon  it  would  not  have  found  her 
guilty,  under  the  Instructions  of  the  court. 
As  no  error  occurred  on  the  trial  which  was 
prejudicial  to  the  substantial  rights  of  the 
appellant,  the  Judgment  is  affirmed. 


LOUISVILLE  ft  N.  R.  CO.  v.  WALKER.* 
(Court  of  Appeals  of  Kentucky.    May  23, 1901.) 
CARRIERS— LONG   AND   SHORT  HAUIr-LIABII.- 
ITT  FOR  EXCESSIVE  CHARGE— LIM- 
ITATION OF  ACTION. 

1.  A  railroad  company  which  charges  more 
for  a  short  than  for  a  long  haul,  in  violation  of 
Const  i  218,  is  liable  to  the  shipper  for  the 
excess  charged,  as  he  whose  money  is  taken 
from  bim  illegally  is  to  that  extent  damaged. 

2.  The  provision  of  Ky.  St  {  819,  that  all 
prosecutions  and  actions  "under  this  law"  shall 
be  commenced  within  two  years  after  the  of- 
fense shall  have  been  committed  or  the  cause 
of  action  shall  have  accrued,  applies  not  only 
to  prosecutions  and  actions  under  the  sections 
immediately  preceding,  referring  to  extortion, 
discrimination,  and  preferences,  but  to  an  ac- 
tion under  the  section  immediately  following, 
relating  to  the  long  and  short  haul. 

3.  As  Const  §  218,  does  not  apply  unless  the 
shorter  is  included  within  the  longer  distance, 
a  carrier  does  not  violate  the  law  where  the 
long  haul  Is  altogether  on  its  main  line,  while 
the  short  haul  originates  on  a  branch  road,  as 
the  shipment  is  an  entirety,  and  cannot  be 
split  into  parts  to  bring  it  within  the  law. 

Appeal  from  circuit  court.  Barren  county. 

"To  be  officially  reported." 

Action  by  J.  F.  Walker  against  the  Louis- 
ville &  Nashville  Railroad  Company  to  re- 
cover freight  charges  illegally  exacted  from 
plaintiff.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

Walker  D.  Hincs,  W.  F.  Browder,  Mitchell 
ft  Du  Bose,  and  E.  W.  Hlnes,  for  appellant 
W.  L.  Porter.  V.  H.  Balrd.  and  W.  P.  San- 
dldge,  for  appellee. 

IIOBSON.  J.  Appellee,  J.  F.  Walker,  Bbli>. 
ped  over  appellant's  road  from  Cave  City  to 


'  Reported    by    Edward   W.    Hloes,    Esq., 
Frankrort  bar,  and  formerly  state  reporter. 
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IiOolSTlIle  tobacco  prized  In  casks,  for  whldh 
It  charged  him  29  cents  a  hundred  pounds 
for  freight  He  also  shipped  tobacco  from 
Glasgow,  by  way  of  Glasgow  Junction,  to 
LouIsTllIe,  for  which  it  charged  him  36  centa 
a  hundred.  Care  City  and  Glasgow  Junc- 
tion are  stations  on  appellant's  road  between 
Bowling  Green  and  LonlsTllIe,  and  at  the 
time  of  these  shipments  appellant  charged 
20  rents  a  hundred  pounds  for  transporting 
tobacco  from  Bowling  Green  to  LoulSTlIle. 
Glasgow  la  10  miles  from  Glasgow  Junction, 
and  is  on  a  branch  road  running  out  from 
the  main  line  at  Glasgow  Junction.  Aiq?el- 
lant  charged  G  cents  a  hundred  pounds  for 
transporting  tobacco  from  Glasgow  to  Glas- 
gow Junction,  and  30  cents  for  transporting  it 
from  Glasgow  Junction  to  Louisville.  Appel- 
lee filed  this  action  on  February  24,  1899,  to 
recover  for  the  excess  charged  him  for  the 
short  haul  over  and  above  the  amount  charged 
for  the  longer  haul  from  Bowling  Green,  and 
recovered  judgment  for  $205.32.  It  is  in- 
sisted for  appellant  that  the  action  does  not 
He,  and  that  there  can  be  no  recovery,  be- 
cause It  does  not  appear  that  appellee  has 
been  damaged.  In  Hutcheson  t.  Railroad 
Co.,  57  S.  W.  251,  we  held  that  the  action 
could  be  maintained,  and,  upon  a  reconsid- 
eration of  the  question,  adhere  to  the  rul- 
ing in  that  case.  If  a  carrier  charges  a 
shipper  more  than  the  law  allows  him  to 
chatge,  the  excess  so  paid  may  be  recovered 
by  the  shipper.  If  there  had  been  a  stat- 
ate  fixing  the  charge  from  Cave  City  to 
Louisville  at  20  cents,  and  appellant  had 
(barged  29  cents,  the  excess  so  paid  above 
the  legal  rate  might  be  recovered,  on  the 
ground  that  It  had  been  illegally  exacted. 
Section  21S  of  the  constitution  is  In  these 
-words;  "It  shall  be  unlawful  for  any  person 
or  corporation,  ownins  or  operating  a  rail- 
road in  this  state,  or  any  common  carrier, 
to  charge  or  receive  any  greater  compensa- 
tion. In  the  aggfregate,  for  the  transportation 
of  passengers,  or  of  property  of  like  kind, 
under  substantially  similar  circumstances 
and  conditions,  for  a  shorter  than  for  a  lon- 
ger distance  over  the  same  line,  in  the  same 
direction,  the  shorter  being  included  within 
the  longer  distance:  but  this  shall  not  be 
ctmstmed  as  authorizing  any  common  car- 
rier, or  person,  or  corporation,  owning  or 
operating  a  railroad  in  this  state,  to  receive 
as  great  compensation  tor  a  shorter  as  for 
a  longer  distance:  provided,  that  upon  appli- 
cation to  the  railroad  commission,  such  com- 
mon carrier,  or  person,  or  corporation,  own- 
ing or  operating  a  railroad  In  this  state,  may 
in  special  cases,  after  investigation  by  the 
commission,  be  authorized  to  charge  less  for 
longer  than  for  shorter  distances  for  the 
tranqiortatlon  of  passengers,  or  property; 
and  the  commission  may,  from  time  to  time, 
prescribe  the  extent  to  which  such  common 
carrier,  or  person,  or  corporation,  owning 
or  operating  a  railroad  in  this  state,  may  be 
relieved  from  the  operation  of  this  section." 


When  the  constitution  was  formed  there 
was  great  complaint  that  local  shippers,  who 
had  no  other  means  of  getting  their  goods 
to  market  were  sometimes  made  to  pay  more 
than  their  Just  share  of  the  cost  of  trans- 
portation, and  that  while  at  competitive 
points,  where  competition  rendered  it  neces- 
sary, the  rates  were  reascHiable,  at  inter- 
mediate points  along  the  line,  where  there 
was  no  competitlota,  extortion  was  practiced. 
The  section  quoted  was  designed  to  protect 
these  people  who  were,  so  to  speak,  in  the 
power  of  the  carrier,  having  no  other  way 
to  get  to  market  It  was  not  designed  for 
the  protection  of  the  long  haul.  Experience 
had  shown  that,  by  reason  of  competition 
and  other  circumstances,  the  shippers  over 
the  long  haul  were  not  so  much  in  need  of 
protection.  As  one  means  of  protecting  the 
local  shipper,  this  section  fixed  a  maximum 
limit,  beyond  which  he  should  not  be  charged. 
It  was  thus  made  unlawful  for  the  carrier 
to  charge  a  greater  compensation  for  the 
same  service  for  a  shorter  than  for  a  loncer 
distance  over  the  same  line  in  the  same  di- 
rection, the  shorter  being  included  within  the 
longer  distance.  When  the  charge  for  the 
longer  haul  is  fixed,  to  charge  more  for  the 
shorter  haul  is  just  as  clearly  illegal  as  It 
would  be  to  charge  a  greater  sum  than  the 
law  allowed  where  the  law  itself  fixed  a 
sum  certain  as  the  limit  of  the  charge.  The 
carrier  is  allowed  by  the  constitution  to  fix 
the  rate  for  the  longer  haul,  but  when  be 
so  fixes  it  this  rate  is  the  limit,  beyond  which 
he  cannot  go  in  charging  for  the  same  serv- 
ice in  the  shorter  haul.  And,  when  appel- 
lant exacted  of  appellee  more  than  it  could 
legally  charge,  his  right  to  recover  the  excess 
so  paid  Is  precisely  similar  to  the  right  to 
recovJer  for  any  other  Illegal  exaction.  He 
whose  money  Is  taken  from  him  illegally  la 
to  that  extent  damaged.  It  Is  not  necessary 
for  appellee  to  show  anything  more  than 
that  he  was  compelled  to  pay  more  than  ap- 
pellant had  a  right  to  charge.  To  Illustrate: 
If  it  had  been  provided  by  statute  that  ap- 
pellant should  charge  no  more  for  hauling 
tobacco  than  it  charged  for  hauling  other 
like  freight  and  appellant  while  charging 
20  cents  a  hundred  for  hauling  like  freight 
had  charged  appellee  29  cents  a  hundred  for 
hauling  his  tobacco,  it  would  be  clear  that  the 
9  cents  a  hundred  had  been  taken  from  ap- 
pellee in  violation  of  law,  and  it  would  be 
no  defense  for  appellant  to  say  that  appel- 
lee was  not  prejudiced  by  its  giving  lower 
rates  to  other  freight  and  It  did  not  hurt 
him  In  any  way  that  other  people  were  char- 
ged less  than  they  ought  to  have  been  char- 
ged; for  In  such  a  case  the  excessive  charge 
tor  carrying  the  tobacco  would  be  illegal. 

Part  of  the  shipments  were  made  more 
than  two  years  before  the  suit  was  brought 
and  appellant  relied  on  the  statute  of  lim- 
itations. Section  819,  Ky.  St,  among  other 
things,  provides  as  follows:  "Indictments 
under  this  section  shall  be  made  only  upon 
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the  recommendatloB  or  request  of  the  rtllr 
road  commission  filed  In  the  court  having  Ju- 
risdiction of  the  otfense  and  all  prosecutiona 
and  actions  under  this  law  ehaU  be  commen- 
ced within  two  years  after  the  offense  shall 
hare  been  committed  <a  the  cause  of  action 
shall  have  accrued."  It  will  be  observed 
that  the  first  part  of  the  clause  quoted  refers 
to  "Indictments  under  this  section,"  but  the 
latter  clause,  In  reference  to  civil  actions.  Is 
broader,  and  Includes  all  "actions  under  this 
law."  The  section  Is  a  part  of  the  aot  ap- 
proved AprU  5,  189S,  entitied  "As  act  pro- 
viding for  the  creation  and  regulation  of 
inlvate  corporations."  Acts  1801-83,  p.  612. 
The  next  section  of  the  act  (Ky.  St  S  820) 
relates  to  the  sublect  of  the  long  and  short 
hanL  The  preceding  sections  (sections  81&- 
81S)  refer  to  extortion,  discrimination,  and 
preferences  by  carriers.  It  was  evidently  Inr 
tended  to  place  all  these  matters  on  the 
same  plane,  and  to  provide  the  same  limita- 
tion for  all  of  them.  We  are  therefore  of 
opinion  that  the  trial  court  did  not  err  in 
holding  the  plea  of  limitation  good  as  to  all 
matters  occurring  more  than  two  yean  be> 
Bore  the  action  was  begun. 

The  remaining  question  in  the  case  is,  can 
appellee  recover  on  the  shipments  made  from 
Qlasgow  at  86  cents  a  hundred,  on  the  ground 
that  6  cents  of  this  was  the  diarge  to  Glas- 
gow Junction,  and  30  cents  from  Qlaagow 
Junction  to  LouisvUle?  If  the  tobacco  had 
been  shipped  from  Glasgow  Junction,  and 
10  cents  more  charged  than  was  charged  on 
sbiiMaents  from  Bowling  Green,  It  would 
then  be  within  the  purview  of  the  constitur 
tlonal  provision  above  quoted.  But  the  sblp- 
meats  were  made  from  GUasgow,  which  is 
not  oa  the  line  from  Bowling  Green  to  Louis- 
Tille,  and  the  ctwstitutlon  does  not  apply  un- 
less the  shorter  is  Incloded  within  the  longer 
dtotanoe.  The  shipment  is  an  entirety,  and 
cannot  be  split  into  parts  to  bring  it  within 
this  section.  The  contract  Is  for  the  entire 
haul,  and  must  be  considered  as  an  entirety. 
The  haul  must  be  over  the  same  line,  and 
If  port  of  it  Is  over  one  line  and  part  over 
another,  while  the  long  haul  Is  exclusively 
on  one  of  the  lines,  the  aectlon  does  not 
apply.  The  court  below  therefore  erred  in 
allowing  any  recovery  on  account  of  the  shlp- 
munts  from  Glasgow.  Judgment  reversecl  and 
cause  remanded  for  further  proceedings  con* 
Bistent  with  this  opinion. 


LOUISVIIiLB  &  N.  K.  CO.  v.  VANCLBAVB.i 
(Court  of  Appeals  of  Kentuclcy.    May  23, 1901.) 

CARRIERS— INTEKSTATB  SHIPMENT-JOINDER 
OF  ACTIONS— MISJOINDER  NOT  PREJUDICIAL 
— LONO  AND  SHORT  HAUL— KXONERATIOM 
BT  RAILROAD  COMinSSION  FROM  OPERA- 
TION OF  LAW. 

1.  The   (act   that   coal   was   billed   from    a 
point  in  Tennessee  to  a  point  in  Kentucliy  does 

'  Baportad    bj    Edward    W.    HIdm,    Esq.,    «(    tbt 
FrsnUert  bar,  and  lozmeclr  atata  taportar. 


not  make  the  shlpmeat  an  interstate  one,  it 
appearing  that  the  coal  was  mined  in  Ken- 
tucliy, and  loaded  on  the  cars  at  a  switch  at 
the  mines,  and  there  taken  diarge  of  by  the 
carrier. 

2.  In  an  action  afainsta  railroad  company 
to  recover  payments  lllenlly  exacted  for  carry- 
ing gtoods,  some  of  which  were  shipped  by 
plaintiS  individually  and  some  by  a  firm  of 
which  plaintiS  was  a  member,  the  misjoinder, 
if  any,  was  not  prejudicial  to  defendant,  as  it 
appeared  that  plaintiff  had  become  the  sole 
owner  of  the  assets  of  the  firm,  which  had 
been  dissolved,  and  plaintiff's  co-partner  filed 
answer  disclaiming  any  interest  in  the  matter. 

8.  The  action  of  the  railroad  commission  in 
exonerating  a  carrier  from  the  operation  of 
Const.  {  218,  and  Ky.  St.  i  820,  forbidding  a 
carrier  to  charge  more  for  a  short  than  for  a 
long  haul,  is  not  retrospective,  and  does  not, 
therefore,  affect  the  liability  which  the  carrier 
had  previously  incurred  to  shippers  by  a  vio- 
lation of  the  law. 

Api>eal  from  circuit  court,  Marlon  county. 

"To  be  oflSclaUy  reported." 

Action  by  A.  Vancleave  against  the  Louis- 
ville &  Nashville  Ballroad  Company  to  re- 
cover freight  charges  Illegally  exacted  from 
plalutlft.  Judgment  for  plalntifF,  and  de- 
fendant appeals.    Affirmed. 

W.  C.  McChord,  Walker  D.  Hines,  W.  J. 
Lisle,  John  McCbord,  and  E.  W.  Hines,  for 
appellant    Flnley  Shuck  and  U.  W.  Klves, 

for  appellee. 

HOBSON,  J.  TIilB  is  an  action  similar 
in  character  to  the  case  of  Ballroad  Co.  v. 
Walker  (this  day  decided)  63  S.  W.  2Q,  And 
most  of  the  questions  raised  herebi  were  de- 
termined In  that  case.  Part  of  the  coal,  for 
the  transportation  of  which  It  is  chiimed  an 
excessive  charge  was  made,  was  billed  from 
Jelllco,  Tenn.  But  the  proof  shows  that  it 
was  mined  in  Kentucky,  and  loaded  on  the 
cars  at  the  switch  at  the  mines,  and  there 
taken  charge  of  by  the  appellant  for  trans- 
portation to  the  consignee  at  Lebanon,  Ky. 
Appellant  introduced  no  evidence,  and  tbe 
Jury  were  warranted  In  concluding  from  ttie 
testimony  before  them  that  this  was  in  llact 
a  Kentucky  shipment.  No  question  of  inter- 
state commerce,  therefore,  arises.    - 

A  part  of  the  shipments  sued  for  were 
made  by  appellee^  A.  Vancleave,  individual- 
ly, and  part  by  a  firm  composed  of  A.  Van- 
'deave  and  Finley  Shuck.  Some  time  before 
suit  was  brought  Shudi  retired  from  tbe 
firm,  selling  out  liis  entire  interest  to  Van- 
cleave. Vancleave  brought  the  suit  in  his 
own  name  alone  to  recover  upon  all  tbe  shAp- 
meats.  The  court  required  him  to  make 
Shuck  a  defendant  to  the  action.  Shuck 
thereupon  appeared,  and  filed  answer,  dis- 
claiming any  interest  in  the  matter.  Appel- 
lee insisted  that  there  was  a  misjoinder  of 
causes  of  action,  and  that  the  cause  of  action 
which  accrued  to  the  firm  could  not  be  unit- 
ed with  the  cause  of  action  which  accrued 
to  Vancleave  personally,  although  the  fli:m 
had  been  dissolved,  and  Vancleave  had  be- 
come the  sole  owner  of  all  its  assets.  Tbe 
court  QTwmiled  appeUant'a  objeetloiM  to  the 
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joinder  cl  tbe  causes  of  acticMi.  We  do  not 
deem  it  necessary  to  determine  whether  tbe 
cftOMS  of  action  were  iM:operly  Joined  or  not, 
as  appellant  wag  clearly  not  prejudiced,  and 
the  case  has  been  tried  on  the  meritB.  Sbuok 
liarlng  filed  Ms  disclaimer  of  interest,  his 
name  might  have  been  stricken  from  tbe 
record,  or  the  action  might  have  been  dis- 
mlBsed  as  to  him.  No  other  parties  were  af- 
ieeted  ezoept  appellee,  A.  Vancleave,  and  the 
appellant. 

Appellant  also  relies  «n  the  fact  that  the 
railroad  commiseion  has,  since  the  cause  of 
.action  accrued,  «tonerated  appellant  from 
tbe  operation  jof  section  820,  Ky.  St  This 
exoneratioD,  by  -the  terms  of  that  section, 
protects  it  from  a  crhninal  prosecution  on  ac- 
count of  the  matters  complained  of  befose 
the  commiasion;  but  It  has  no  effect  upon  the 
Uablllty  which  appellant  had  previously  In- 
«nrred  to  tbe  shippers  under  section  218  of 
the  eonstltutlon.  The  power  of  the  oommls- 
filMi  under  that  setition  is  not  cetrospectlve. 
The  language  of  the  i»OTiEO  In  regard  to  the 
power  of  the  commission  is  as  foUows: 
"Provided,  that  upon -application  to  the  rail- 
road commisEton  such  common  caivler  or  pet^ 
son  or  corporation  owning  or  (^crating  a 
railroad  la  this  atate  may  in  special  cases, 
after  tnveetigatlon  by  the  commission,  be  au- 
thorized to  charge  leea  for  longer  than  for 
shorter  distanoes  for  the  transportation  of 
paaaengers  or  property;  and  the  commission 
may  from  time  to  time  prescribe  the  extent 
to  which  such  common  carrier  or  person  or 
corporation  owning  or  operating  a  railroad  In 
Qiis  state  may  be  relieved  from  tbe  oi>era- 
tlon  of  this  section."  The  authority  of  tbe 
commission  must  be  obtained  before  the 
greater  charge  Is  made  for  tbe  short  haul, 
dse  tbe  charge  Is  illegal.  The  power  of  the 
conunlsBlon  to  relieve  the  carrier  firom  the 
<^nitlon  of  the  section  from  time  to  time 
ta  sueb  extent  as  It  may  see  proper  has  no 
reference  to  past  liabilities.  Section  820, 
Ky.  St.,  was  enacted  to  carry  into  effect  tbe 
constitutional  provision,  and  is  not  Inccm^st- 
ent  with  it.  The  legislature  could  not  con- 
fer power  which  the  constitotlon  had  with- 
held, and  It  did  not  undertake  to  do  so.  The 
constitutional  provision,  in  so  far  as  It  made 
unlawful  the  making  of  a  greater  charge  for 
tbe  abort  haul  than  for  the  longer,  required 
no  legislation  to  secure  to  the  shipper  a 
right  of  action  for  money  extorted  from  him 
in  violation  of  Its  provision.  A  right  secured 
by  the  constitution  may  be  enforced  by  ac- 
tion without  tbe  aid  of  legislation.  The  con- 
stitution does  not  require  tbe  railroad  com- 
mission to  act  before  the  shipper  can  main- 
tain bis  action.  By  tbe  terms  of  the  consti- 
tution, tbe  greater  charge  for  the  short  haul 
Is  unlawful,  unless  authorized  by  tbe  com- 
mission. Tbe  liability  attaches  unless  tbe 
carrier  lias  obtained  tbe  authority  of  the 
commission.  Tbe  shipper  Is  not  required  to 
CO  ^  tbfl  oenwilwioB  b/  tbe  constitution. 


and  therefore  no  action  by  tiie  commiB8i«n 
is  necessary  to  enable  him  to  maintain  bis 
suit    Judgment  affirmed. 


PEKRT'S  ADMn  etal.  v.  OORXELIUS  et  al.i 
(Court  of  Appeals  of  Kentucky-    May  28,  1901.) 
PARBNT  AND   CHILD— COMPENSATION   OF   IN- 
FANT   CHILD    FOR    BBRVICK3— FRAUDULENT 
CONVEYANCE    TO    CHILD  —  WBIQHT    CIVKN 
CHANCELLOR'S  JUDGMENT  ON  APPEAL- 

1.  The  conveyance  by  a  debtor  oC  his  exempt 
homestead  is  not  void  as  to  creditors,  hoirever 
fraudulent  may  have  been  his  intent. 

2.  While  a  f  atiier  is  e^tled  to  the  services 
of  his  minor  children,  yet,  where  he  agrees  In 
advance  to  compensate  them  therefor  by  giving 
them  a  certain  portion  of  the  crops  raised  on 
liis  farm,  conveyances  executed  by  him  to  them 
in  satisfaction  of  their  claims  against  him  pn 
that  account  will  be  upheld  as  against  bis 
creditors. 

3.  While  the  judgment  of  a  chancellor  •n 

guestious  of  fact  will  not  be  affirmed  merely 
ecanse  it  is  not  flacrantly  against  the  testi- 
mony, yet  some  weignt  will  be  given  Us  find- 
ing. 

Appeal  from  drcalt  court,  Logan  county. 
"Not  to  be  officially  reported." 
Action  by  the  administrator  of  Smiley  Per- 
ry and  others  against  T.  O.  Cornelius  and 
others  to  set  aside  certain  conveyances  as 
fraudulent  Judgment  for  defendants,  and 
plaintiffs  appeal.    Affirmed. 

W.  P.  Sandtdge,  for  appellants  Nourse 
&  Ck).  S.  B.  Crewdson,  for  appellant  Perry. 
Qt.  W.  Merrltt  for  appellant  Sanders'  ad- 
ministrator. J.  C.  Browder  and  Wilbur  P. 
Browder,  for  appellees. 

GUFFT,  J.  The  object  sought  by  appel- 
lants In  these  consolidated  actions  was  to 
subject  certain  lands  formerly  owned  by  t}ie 
appellee  T.  O.  Cornelius  to  tbe  payment  of 
tbe  several  debts  due  the  appellants.  Tbe 
first  conveyance  attacked  was  the  convey- 
ance of  appellee  and  his  wife  to  W.  F.  Brow- 
der, trustee,  for  the  purpose  of  the  same  be- 
ing by  Browder  conveyed  to  the  wife  of  ap- 
pellee T.  Q.  Cornelius,  which  conveyance 
seems  to  have  been  made  in  December,  1894. 
After  the  filing  of  the  petition  of  Sanders 
seeking  the  relief  aforesaid,  he  amended  bis 
petition,  and  attacked  certain  conveyances 
mads  by  the  said  T.  G.  Cornelius  and  wife 
to  their  two  sons,  known  as  Ross  and  Horace 
Cornelius.  The  averments  and  contention  of 
appellants  were  that  all  of  these  conveyances 
were  made  without  consideration,  and  for  the 
purpose  of  hindering,  cheating,  delaying,  and 
defrauding  the  creditors  of  the  said  T.  O. 
Cornelius.  Tbe  averments  of  the  appellants 
were  denied  by  tbe  appellees,  and  it  was  al- 
so pleaded  In  regard  to  the  land  conveyed  to 
Browder  that  the  same  was  tbe  homestead 
of  appellee,  and  not  worth  exceeding  $1,000, 
and  hence  It  was  wholly  immaterial  for  what 
purpose  the  conveyance  was  made;  that  tbe 

i'Rap«>Fted  br  Bdward  W.  Hints,  Diq.,  •(  (h* 
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homestead  being  exempt  from  ezecntloD,  the 
debtor  could  make  any  dlspoBitlon  of  it  be 
saw  fit,  and  no  creditor  could  legally  assail 
the  same.  This  proposition  has  so  often  been 
sustained  by  this  court  that  the  citation  of 
authorities  here  seems  unnecessary. 

The  substance  of  the  defense  upon  the  part 
of  the  appellees  as  to  the  other  conveyances 
is,  In  substance,  that  about  the  last  of  1887 
the  fftther,  T.  Q.  Cornelius,  who  had  for  a 
short  time  been  living  in  RussellviUe,  return- 
ed to  his  farm,  and  contracted  with  his  sons, 
who  were  then  about  15  and  17  years  of  age, 
respectively,  that  they  should  go  and  work 
and  cultivate  the  farm  and  live  with  him, 
and  that  each  of  the  three  should  have  one- 
third  of  the  products  thereof,  and  that  they 
did  in  fact  enter  upon  the  execution  and  per- 
formance of  that  contract,  and  so  continued 
to  work  mitil  perhaps  1890  or  1891,  at  which 
time  one  of  them  married,  and  after  that 
time  he  lived  by  himself  on  the  farm,  but 
stfll  worked  thereon,  and  was  entitled  to  his 
portion  of  the  proceeds;  that  the  other  son 
did  not  marry  so  soon,  but  after  he  did  marry 
he  also  continued  to  work  upon  the  farm, 
and  was  entitled  to  his  share;  and  that  this 
state  of  afFalrs  existed  in  October,  1894,  at 
which  time  the  father  conveyed  to  each  of 
his  sons  the  tracts  of  land  in  contest.  The 
deeds  recite  $950  cash  in  hand  paid,  and  a 
note  from  each  of  them  for  $300.  The  testi- 
mony of  appellees  is  to  the  effect  that  they 
raised  large  amounts  of  com,  wheat,  tobacco, 
and  stock,  which  they  sold  or  consumed,  and 
that,  with  the  exception  of  small  amounts 
used  by  the  boys  for  their  own  use,  they  turn- 
ed over  or  allowed  their  father  to  use  the 
residue,  a  share  of  which  they  were  entitled 
to,  and  that  at  the  time  of  the  execution  of 
the  deeds  the  sums  named  tn  the  deeds  were 
In  fact  due  to  them  from  their  father,  and 
yrece  considered  as  cash,  and  it  was  so  re- 
cited in  the  deeds.  It  does  not  appear  that 
the  lands  were  worth  much,  if  any,  exceed- 
ing the  recited  consideration.  It  does,  how- 
ever, appear  that  the  notes  executed  by  the 
boys  to  their  father  were  used  to  i>ay  ofT  a 
mortgage  that  he  had  given  upon  the  same 
lands  conveyed  to  them.  And  there  is  con- 
siderable proof  that  the  father  during  the 
time  of  this  so-called  partnership  or  Joint 
occupancy  paid  off  quite  a  number  of  debts. 
Of  course,  the  appellees  deny  that  there  was 
any  intention  on  their  part  to  defraud  the 
creditors  of  T.  G.  Cornelius,  and  contend  that 
the  transactions  were  bona  flde  and  honest 
business  trades.  It  Is  contended  for  appel- 
lants that  T.  G.  Cornelius  was  entitled  to  the 
services  of  his  sons,  that  he  in  fact  had  no 
such  trade  with  them,  and  that  none  such 
was  authorized  by  law.  It  is  true  that  the 
father  is  entitled  to  the  services  of  his  minor 
children,  as  a  matter  of  law;  but  it  has  often 
been  decided  by  this  court  that  a  father 
might,  by  arrangement  with  an  infant,  in 
effect  give  him  his  freedom  and  the  benefit 
of  his  labor,— in  other  words,  relinquish  all 


control  and  claim  to  the  services  or  earnings 
of  his  child, — and  that,  when  such  an  arrange- 
ment is  in  good  faith  made,  it  cannot  be  suc- 
cessfully assailed  by  a  creditor  of  the  father. 
It  Is  true  that  such  transactions  are  subject 
to  criticism,  and  may  sometimes  be  set  aside 
or  disregarded  by  the  courts  tor  the  reason 
that  the  facts  and  circumstances  tend  to 
show  that  such  assumed  contracts  were  In 
fact  fraudulent  and  resorted  to  for  the  pur- 
pose of  hindering  and  delaying  creditors.  It 
may  be  conceded  that  the  appellant  honestly 
believed,  and  had  a  right  to  believe,  that  the 
conveyances  and  transactions  attacked  by 
them  were  in  fact  fraudulent  and  that  they 
ought  not  to  be  sustained,  and  It  may  be  con- 
ceded that  there  is  some  evidence  and  dr- 
cnmstances  tending  to  Justify  that  belief,  yet, 
when  we  take  into  consideration  all  of  the 
testimony  as  shown  by  this  record,  we  do 
not  feel  authorized  to  say  that  the  allegations 
of  the  petitions  have  been  sufficiently  sus- 
tained. The  father  was  old  and  feeble  at 
the  time  of  the  alleged  contract  It  is  not 
a  rule  of  this  court  to  sustain  the  Judgment 
of  a  chancellor  upon  a  question  of  fact  sim- 
ply because  his  Judgment  may  not  be  flag- 
rantly against  the  testimony,  but  we  general- 
ly give  some  weight  to  his  finding  upon  a 
simple  question  of  fact;  but  in  no  case  will 
this  court  be  bound  by  the  finding  of  a  chan- 
cellor upon  a  question  of  fact  unless  it  is  well 
sustained  by  either  a  clear  preponderance  of 
the  evidence,  or  at  least  that  there  be  as 
much  evidence  sustaining  It  as  there  is  to 
sustain  a  different  decision  or  conclusion. 
The  argument  often  made  by  attoraeys  for 
appellees  in  such  cases,  to  the  effect  that  the 
chancellor  knows  the  witnesses,  and  Is  there> 
fore  better  able  to  Judge  of  their  credibility, 
amounts  to  but  little.  In  equity  cases  the 
Judge  does  not  have  the  witnesses  before  him, 
and  ofttimes  is  unacquainted  with  them;  and 
the  deposition  of  one  witness  often  appears 
as  reasonable  as  that  of  another,  though  in 
fact  he  may  have  stammered  and  hesitated 
in  giving  it  of  which  but  little,  if  any,  ever 
appears  in  the  record.  For  the  reasons  Indi- 
cated, the  Judgments  appealed  from  are  af- 
firmed. 


WHITNEY,    Oerk,    r.    KENTUOKT    MID- 
LAND  RT.  00.1 

(Court  of  Appeals  of  Kentucky.    May  22, 1901.) 

COUNTIES— LIMITATION  OF"  INDEBTEDNESS- 
SUBSCRIPTION  IN  AID  OF  RAILROAD— RE- 
PEAL OF  STATXJTE  BY  CONSTITUTION. 

1.  Under  Const.  U  157,  158,  limiting  the  in- 
debtedness of  couaties,  a  subscription  by  a 
county  in  aid  of  a  railroad,  even  if  it  would 
otherwise  be  valid,  is  unauthorized,  where  it 
would  create  an  indebtedness  in  excess  of  the 
limit  prescribed. 

2.  Under  Const.  {  179,  providing  that  "the 
general  assembly  shall  not  authorise  any  coun- 
ty to  become  a  stockholder  in  any  compan;, 

>  Reportsd  br  Edward  W.  Hlnaf ,  Biq.,  of  tto 
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association  or  corporation,  or  to  obtain  or  ap- 
propriate money  for,  or  to  loan  its  credit  to, 
any  corporation,  association  or  individual,  ex- 
cept for  the  purpose  of  constructing  bridges, 
turnpike  roads  or  gravel  roads,"  a  vote  taken 
in  a  county  after  the  constitution  was  adopted, 
teToring  a  subscription  by  the  county  in  aid  of 
•  railroad,  did  not  authorize  the  county  to  make 
SQch  a  subscription,  though  the  vote  and  sub- 
scription were  provided  for  by  a  law  passed 
prior  to  the  adoption  of  the  constitution;  It 
being  provided  by  section  1  of  the  schedule  of 
the  constitution  that  "the  provisions  of  all  laws' 
which  are  inconsistent  with  this  constitution 
shall  cease  upon  its  adoption." 

Appeal  from  circuit  court,  Montgomery 
county. 

"To  be  ofQclally  reported." 

Action  by  the  Kentucky  Midland  Railway 
Company  against  G.  A.  Whitney,  clerk  of 
the  Montgomery  county  court,  for  a  man- 
damus, judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

J.  B.  Hurt  and  J.  H.  Hazelrigg,  for  appel- 
lant. 

GUPPT,  J.  Prior  to  September,  1871, 
the  appellee  had  been  authorized  to  submit 
to  tbe  county  Judge  and  justices  of  Montgom- 
ery county  a  proposition,  to  be  submitted  to 
the  Toters  of  Montgomery  county,  to  sub- 
scribe for  $100,000  of  stock  in  the  railroad 
company  upon  certain  terms  and  conditions 
therein  specified,  and,  upon  the  petition  of 
the  proper  number  of  parties  tbe  county 
cotirt  of  said  county,  on  tbe  22d  day  of  Sep- 
tember, 1881,  ordered  tbe  question  of  the 
subscription  for  $100,000  on  behalf  of  Mont- 
gomery county  to  appellee's  capital  stock  to 
be  submitted  to  the  qualified  voters  of  Mon^ 
gomery  county,  at  its  various  precincts,  on 
the  12th  day  of  October,  1801.  The  election 
was  held  as  directed  by  said  order,  and  re- 
sulted in  a  majority  of  6S9  votes  in  favor 
of  said  subscription,  and  on  the  14tb  day  of 
October,  1891,  tbe  county  Judge  ordered  said 
election  proceedings,  and  the  result  thereof, 
to  be  entered  upon  the  order  book  of  tbe 
county  court,  and  that  the  subscription  of 
said  1,000  shares  or  $100,000  of  the  capital 
stock  of  said  company,  be  made;  and  tbe 
county  court  clerk  was  ordered  and  directed 
to  make  said  subscription  for  and  on  behalf 
of  tbe  county  of  Montgomery,  and  to  enter 
same  in  tbe  county  subscription  book  of  said 
railway  company,  upon  tbe  terms  specified 
in  said  proposition  and  order  of  September 
22,  1801.  Tbe  clerk  refused  to  make  said 
subscription,  believing  that  be  bad  no  right 
or  authority  to  do  so  under  the  then  con- 
stitution and  laws  of  this  state.  The  ap- 
pellee afterwards  applied  to  the  circuit  court 
for  a  mandamus  compelling  the  clerk  to 
make  said  subscription.  Appellant  filed  a 
demurrer  to  tbe  petition  of  appellee,  which 
was  overruled,  and  a  Judgment  entered  re- 
quiring tbe  clerk  to  make  said  subscription. 
From  that  Judgment  this  appeal  Is  prosecut- 
ed. 

It  it  caggested  for  appellant  that  the  peti- 


tion failed  to  show  that  the  president  and 
directors  of  said  company  had  obtained  tbe 
assent  of  a  majority  of  tbe  holders  in  value 
of  tbe  stock  of  said  company  authorizing 
the  submission  or  assenting  to  the  building 
of  the  proposed  branch  railroad  through 
Montgomery  county.  It  is  further  contended 
that  under  tbe  constitution  of  Kentucky 
adopted  September  28,  18!>1,  tbe  qualified 
voters  of  Montgomery  county  had  no  right 
or  power  on  the  12tb  day  of  October,  1801, 
under  the  provisions  of  said  constitution,  to 
have  the  question  of  subscription  of  stock 
submitted  to  them  by  the  county  court;  that 
said  vote  was  void,  and  all  of  said  orders 
were  ultra  vires  and  void,  and  imposed  no 
duty  upon  appellant  to  enter  upon  appellee's 
county  stock  book  said  subscription  of  stock. 
It  is  provided  in  section  167  of  the  constitu- 
tion that  "the  tax  rate  for  other  than  school 
puri>oses  of  counties  shall  not  at  any  time 
exceed  fifty  cents  on  the  one  hundred  dol- 
lars In  value  of  taxable  property  of  such 
county,  unless  it  should  be  necessary  to  en- 
able such  county  to  pay  the  Interest  on  and 
provide  a  sinking  fund  for  the  extinction  of 
indebtedness  contracted  before  the  adoption 
of  this  constitution,  and  no  county  shall  be 
authorized  or  permitted  to  become  indebted 
in  any  manner,  or  for  any  purpose,  to  an 
amount  exceeding  in  any  year  tbe  income 
and  revenue  provided  for  such  year,  without 
the  assent  of  two-thirds  of  the  voters  there- 
of, voting  at  an  election  held  for  that  pur- 
pose, and  any  indebtedness  contracted  in 
violation  of  this  section  shall  be  void."  It 
is  also  contended  that  tbe  proposed  sub- 
scription was  in  violation  of  section  168  of  the 
constitution.  It  appears  from  the  petition 
that  the  total  value  of  taxable  property  in 
Montgomery  county  for  1800  was  $4,966,- 
701,  and  that  the  total  existing  indebtedness 
of  said  county  was  $128,000;  hence  the  sub- 
scription proposed  was  prohibited  by  sections 
167  and  168  of  the  constitution.  Section  179 
of  the  constitution  provides  as  follows: 
"The  general  assembly  shall  not  authorise 
any  county  to  become  a  stockholder  In  any 
company,  association  or  corporation,  oe  to 
obtain  or  appropriate  money  for,  or  to  loan 
its  credit  to,  any  corporation,  association  <tt 
individual,  except  for  the  purpose  of  con- 
structing bridges,  turnpike  roads  or  gravel 
roads."  Section  1  of  the  schedule  of  the  con- 
stitution provides  "that  all  laws  of  the  com- 
monwealth in  force  at  the  time  of  the  ndup- 
tion  of  this  constitution,  not  inconsistent 
herewith,  shall  remain  in  full  force  until 
altered  or  repealed  by  tbe  general  assembly. 
*  •  •  The  provisions  of  all  laws  which 
are  inconsistent  with  this  constitution  shall 
cease  upon  its  adoption." 

It  is  manifest  that  at  the  time  the  vota 
was  taken  upon  the  proposition  aforesaid 
the  legislature  could  not  have  authorized 
any  such  vote  to  be  taken,  or  subscription 
made,  to  the  capital  stock  of  tbe  appel- 
lee;   hence  we  conclude  that  tbe  vote  and 
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tbe  proposed  aabscriptlon  was  in  conflict 
with  the  provisions  of  section  179  of  the  con- 
stitution, and  was  therefore  null  and  void. 
It  is  evident  that  tlie  framars  of  the  consti- 
tution intended  to  prevent  farther  subscrip- 
tions by  countlee  in  aid  of  railroads,  and,  if 
this  be  true,  it  follows  that  any  vote  taken 
after  the  constitution  went  into  effect  was 
void,  and  conferred  no  right  upon  the  rail- 
road and  Imposed  no  obligation  upon  the 
appellant  to  make  tbe  subscription  sought 
to  be  enforced  by  the  aforesaid  suit  and  mo- 
tion for  mandamus.  It  is  evident  that  ap- 
pellee did  not  acquire  any  vested  right  or 
contract  by  reason  of  tbe  legislature  author- 
ising the  vote  aforesaid  to  be  taken.  A 
4;tuestlon  not  entirely  unUke  tbe  case  at  bar 
was  decided  by  tbe  supreme  court  in  tbe 
«ase  of  Asplnwall  v.  Board,  reported  in  22 
How.  3&1~380,  16  I^  £d.  286.  The  opinion  of 
tbe  court  was  delivered  by  Justice  Nelson. 
It  appeared  in  that  case  that  the  plaintiffs 
brought  suit  against  the  board  of  conunis- 
cloners  of  the  county  of  Daviess  to  recover 
two  installments  of  interest  accruing  upon 
certain  bonds  issued  by  the  board  for  stock 
subscribed  to  the  Ohio  &  Mississippi  Ball- 
coad  Company,  and  on  the  bearing  the  fol- 
lowing questions  arose:  First,  whether  by 
the  act  of  incorporation  of  tbe  said  railroad 
company,  and  the  amendment  thereto  of 
July  15,  1849,  any  right  to  subscriptions 
vested  in  said  company,  as  would  exclude 
tbe  opa:ation  of  the  new  constitution  of  In- 
diana, which  took  effect  on  tbe  1st  day  of 
Koveml>er,  1861;  second,  whether,  by  vlr^ 
toe  of  tbe  said  acts  and  the  said  election,  in 
the  declaration  set  forth,  the  Ohio  &  Mis- 
sissippi Baili-oad  Company  acquired  any 
such  right  to  the  subscription  of  the  defend- 
ants as  would  be  protected  by  tbe  constitu- 
tion of  the  United  States  against  the  new 
constitution  of  Indiana,  which  took  effect 
the  iBt  day  of  November,  1851.  The  cliar- 
ter  of  the  railroad  company,  passed  Febru- 
ary 14,  1848,  provided  that  it  should  be  law- 
ful for  tbe  county  commissioners  of  the 
county  through  which  the  road  passed  to 
subscribe  for  stock  on  behalf  of  tbe  county 
at  any  time  within  five  years  after  the  open- 
ing of  the  books  of  subscription,  if  a  ma- 
jority of  the  qualified  voters  of  said  county 
at  an  annual  election  should  vote  for  the 
«ame.  The  amended  act  of  January  15, 
1849,  made  the  holding  of  the  election  in 
the  county  peremptory,  on  tbe  1st  day  of 
^arch  next,  to  determine  the  question  of 
subscription  or  not  to  the  stock.  The  elec- 
tion was  held  in  pursuance  of  this  law,  and 
a  majority  of  tbe  votes  of  the  county  were 
cast  in  favor  of  a  subscription  on  tbe  first 
Monday  in  March,  1849.  On  the  10th  day 
of  September,  1862,  the  board  of  commis- 
«loners.  In  purauance  of  the  acts  and  elec- 


tion aforesaid,  subscribed  for  600  shares  of 
the  stock  of  the  railroad  company,  amount- 
ing to  $30,000,  and  in  payment  of  said  stock 
Issued  thirty  (30)  bonds,  of  $1,000  each, 
duly  signed,  etc.,  and  delivered  aan)e  to  tbe 
president  of  the  railroad  company.  Xbey 
were  made  payable  at  the  North  Blver  Bank, 
In  the  city  of  New  York,  25  years  from  date, 
to  tbe  railroad  company  or  bearer,  with  In- 
terest at  the  rate  of  6  per  cent,  per  annum, 
payable  annually,  on  the  1st  day  of  March, 
at  the  aforesaid  bank,  upon  the  presenta- 
tion and  delivery  of  the  proper  coupons  at- 
tached. The  plaintiffs  were  the  holders  of 
00  of  these  coupons.  The  new  constitution 
of  Indiana  provided  as  follows:  "No  coun- 
ty shall  subscribe  stock  in  any  Incorporated 
company,  unless  tlie  same  be  paid  for  at  the 
time  of  such  subscription,  nor  shall  any 
county  loan  its  credit  to  any  incorporated 
company,  nor  borrow  money  for  the  purpose 
of  taking  stock  in  any  such  company,"  Sec- 
tion 6,  art.  10,  Const  Ind.  The  election  took 
place  on  the  first  Monday  in  March,  1849. 
The  constitution  of  Indiana  was  ad<q;>ted  the 
1st  day  of  November,  18S1,  but  the  subscrip- 
tion was  not  made  until  the  10th  day  of 
September,  1862,  and  tbe  bonds  were  Issued 
thereafter.  It  was  Insisted  that  the  con- 
tract of  subscription  became  complete  when, 
at  tbe  election,  a  majority  of  the  votes  were 
cast  in  its  favor,  and  did  not  require  the 
form  of  a  subscriptloin  on  the  books  for  tbe 
stock  of  tbe  railroad  company  to  make  it 
obligatory  upon  the  parties,  but  was  com- 
plete before  the  constitutional  prohibition  of 
Indiana.  The  court  held  that  It  was  unable 
to  concur  in  this  view,  stating  that  a  sub- 
scription was  necessary  to  create  a  contract 
binding  on  the  county  on  one  side  to  take 
the  stock  and  pay  in  the  bonds,  and  upon 
the  other  to  transfer  the  stock  and  receive 
the  bonds  for  tbe  same;  that  until  the  sub- 
scription was  made  the  contract  was  unexe- 
cuted, and  obligatory  upon  neither  party. 
The  foregoing  decision  is  much  stronger  in 
support  of  the  demurrer  than  even  the  pro- 
visions of  our  constitution.  In  the  case  su- 
pra the  vote  had  been  taken,  and  the  result 
announced  and  certified,  long  before  the  pro- 
hibitory amendment  to  tlie  constitution  was 
adopted,  and  yet  the  supreme  court  hejd 
that,  notwithstanding  that  fact,  no  vaUd 
subscription  could  be  made  to  the  stock  of 
said  company  after  tlie  time  that  the  pro- 
hibitory amendment  to  tbe  state  constitu- 
tion took  effect.  After  a  careful  considera- 
tion of  all  of  tbe  authorities  cited  by  appel- 
lant, we  are  clearly  of  opinion  that  the  de- 
murrer to  tbe  petition  ought  to  have  been 
sustained.  The  Judgment  appealed  from  Is 
therefore  reversed,  and  cause  remanded, 
with  directions  to  sustain  tlie  demurrer,  and 
(or  other  proceedings  consistent  l)«iewith. 
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MASTER  AND  SERVANT— INDEPENDENT  CON- 
TRACTOR—NBOLIOJENCB  IN  BLASTING— CON- 
TRIBUTOKT  KEGUQENCE  —  QUESTIONS  FOR 
JURY. 

1.  It  seems  that  a  contract  by  which  a  rall- 
'Toad  company  employed  a  contracting  com- 
pany to  do  certain  blasting  at  the  top  of  a  cut 
at  the  end  of  a  tunnel  does  not  of  itself  show 
that  the  contracting  company  was  an  indepead- 
ent  contractor,  the  railroad  company  reserving 
the  right  to  determine  the  extent  of  the  excara- 
tion  to  be  made,  and  undertaking  to  furnigh 
a  locomotive  and  train  crew  to  transport  the 
material  removed. 

2.  Sven  though  it  appears  from  the  contract 
that  the  contracting  company  was  an  inde- 
pendent contractor,  yet,  if  the  railroad  com- 
pany was  in  fact  controlling  the  work  which 
resulted  in  injury  to  plaintiff  as  he  walked  out 
-of  the  tunnel,  it  is  liaole  for  the  injury  if  there 
was  such  negligence  as  to  render  it  in  ooy 
manner  responsible. 

3.  It  was  a  question  for  the  Jury  whether 
'Uie  notice  given  of  an  explosion  about  to  occui! 
in  blasting  was  sufficient  to  constitute  ordinary 
•care. 

4.  The  question  whether  plaintiff  was  guilty 
of  contributory  negligence  in  walking  through 
*  tojinel  about  which  he  saw  men  at  work  was 
for  the  jury,  there  being  evidence  tending  to 
show  that  the  tunnel  had  been  generally  used 
by  the  people  in  the  vicinity  as  a  passway, 
with  the  assent  or  acquiescence  of  the  railroad 
company. 

Appeal  from  circuit  court,  Muhlenberg 
■county. 

"Not  to  b«  offlclflilly  reported," 

Action  by  Henry  Tow  against  the  Louis- 
Tille  &  Kashvllle  Railroad  Company  and  the 
-Globe  Contracting  Company  to  recoTer  dam- 
ages for  personal  Injuries.  Judgment  for 
plaintiff  against  the  Louisville  &  Nashville 
Railroad  Company,  and  that  defendant  ap- 
peals.   Affirmed. 

Browder  &  Browder,  Edward  W.  HInes, 
H.  W.  Bruce,  Walker  D.  HInes,  and  B.  D. 
Warfleld,  for  appellant  B.  P.  Proctor,  Proc- 
tor  &  Herdman,  W.  L.  Dulaney,  Jno.  W. 
Ray,  and  O.  P.  Chenault,  for  appellee. 

GUFFY,  3.  This  action  was  Instituted  In 
the  Muhlenberg  circuit  court  by  the  plain- 
tiff (now  appellee)  against  the  appellant  and 
the  Globe  Contracting  Company.  It  was 
substantially  alleged  In  the  petition  that  the 
Olobe  Steam-Shoveling  Company  was  a  cor- 
poration with  power  to  sue  and  be  sued  un- 
der that  name,  and  that  on  the  2d  day  of 
February,  1897,  the  appellant  railroad  com- 
pany and  the  shoveling  company  did,  in  the 
county  of  Muhlenberg,  by  their  gross  neg- 
ligence, greatly  and  permanently  Injury  the 
plalntUI,  and  did  thereby  cause  him  great 
mental  and  physical  suffering,  and  perma- 
nently Injured  bis  ability  to  earn  money,— 
all  to  his  damage  In  the  sum  of  $15,000;  that 
on  said  day  defendants  were  engaged  In 
blasting  stone  and  removing  same  from  a 
tunnel  on  the  line  of  said  railroad,  and  that 
said  shoveling  company  was  thus  acting  as 

'Reported  by  Bdward  W.  HInes,  Esq.,  ot  tlia 
•taoktMt  bar,. sad  (onnirly  stst*  nportar. 


the  agent,  servant,  and  employ^  of  said  rail- 
road company,  and  under  the  direction  and 
control  of  said  company,  and  did,  while  act- 
ing as  such  agent  and  servant,  by  gross  neg- 
ligence blast  with  dynamite  a  great  mass 
ot  stone  and  dirt,  and  by  such  gross  negli- 
gence caused  the  same  to  fall  upon  the  plain- 
tiff, and  injure  him  as  aforesaid,  all  of  which 
was  done  by  defendants  and  received  by 
plaintiff  without  fault  on  his  part,  and  was 
the  direct  and  proximate  result  of  the  gross 
negligence  of  the  defendant  railroad  com- 
pany and  its  agent  and  servant,  the  shovel- 
ing company.  The  first  paragraph  of  the 
answer  of  appellant  may  be  treated  as  a 
traverse  of  the  averments  ot  the  petition 
showing  injury  to  plaintiff  or  negligence  up- 
on the  part  of  the  defendant  or  its  agents 
or  seryants.  In  the  second  paragraph  it  is 
substantially  averred  that  on  said  day  of  the 
injury  the  plaintiff  was  walking  along  en 
defendant's  railroad  track,  and  throogh  a 
tunnel  on  said  railroad.  In  said  county,  and 
trespassing  upon  defendant's  track  and  prem- 
ises, where  he  had  no  right  to  be;  and  tlmt 
while  so  trespassmg  was  Injured  by  the 
effects  of  blasting  which  was  then  and  there 
being  dene,  and  not  by  defendant's  agents 
or  servants  or  employes,  but  being  done  by 
its  co-defendant,  the  Olobe  Contracting  Com- 
pany, under  and  by  virtue  of  and  pursuant 
to  a  written  contract  made  and  entered  Into 
by  and  between  It  and  the  Globe  Contract- 
ing Company  of  date  November  20,  1806. 
The  alleged  contract  is  copied  in  the  answer, 
but  Is  of  such  considerable  length  that  we 
deem  it  unnecessary  to  copy  It  In  this  opin- 
ion. The  purported  signature  of  the  con- 
tracting company  reads  as  follows:    "Olobe 

Contracting  Company,  by ,  President." 

It  is  also  signed,  "Louisville  &  Nashville 
Railroad  Company,  by  R.  Monfort,  Chief 
Engineer."  It  Is  further  alleged  that  the 
blasting  by  which  plaintiff  was  injured  was 
done  by  said  Independent  contractor,  the 
Olobe  Contracting  Company,  and  that  orer 
the  manner  of  doing  said  work  appellant 
did  not  have  or  ererclse  any  control  other 
than  that  which  is  specified  in  said  contract; 
that  those  engaged  in  doing  said  work  and 
making  said  bla-sts  from  which  plaintiff's 
injury  resulted  were  the  servants  and  agents 
of  the  Globe  Contracting  Company,  and  not 
the  servants,  agents,  or  employes  of  appel- 
lant; that  the  servants  of  said  contractor, 
neither  at  or  before  the  time  the  Injury  oc- 
curred, had  any  knowledge  or  Information 
whatever  as  to  the  presence  of  the  plain- 
tiff near  or  In  the  vicinity  of  said  blast  when 
the  same  was  fired;  and  that  when  the  In- 
Jury  occurred  he  -was  a  trespasser  on  said 
premises,  had  no  right  whatever  to  be  there, 
and  the  servants  of  the  said  Independent 
contractor  bad  no  reason  to  believe  that  he 
was  on  or  near  the  premises  at  the  time  dt 
the  alleged  injury.  It  is  further  averred 
that  at  the  time  of  the  explosion  of  said 
blast  which '  Injured  the  plaintiff  due  and 
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timely  notice  and  warning  was  given,  but, 
notwithstanding  this,  the  plaintiff,  by  his 
own  contributory  negligence,  and  with  fla- 
grant disregard  of  his  own  safety,  brought 
upon  himself  all  of  the  injuries  of  which  he 
complains;  and  that,  but  for  his  own  wrong- 
ful acts,  and  rashness,  and  disregard  of  his 
own  safety  as  aforesaid,  he  would  not  have 
received  the  injuries  complained  of.  The 
Globe  Contracting  Company,  In  the  first  par- 
agraph of  Its  answer,  denied  that  at  the 
time  of  the  alleged  Injuries  It  was  under 
the  name  of  the  Globe  Contracting  Company, 
or  other  name  or  style,  a  corporation  with 
power  to  sue  and  be  sued,  contract  and  be 
contracted  with,  or  had  any  other  power  or 
right.  It  appears  from  said  answer  that  the 
company  was  duly  Incorporated  under  the 
laws  of  the  state  of  Ohio,  as  required  by 
law,  on  the  31st  day  of  August,  1887,  and 
that  no  such  corporation  was  In  existence 
In  the  state  of  Ohio  or  elsewhere  prior  to 
that  date.  The  names  of  the  Incorporators 
are  also  set  out  therein.  The  second  para- 
graph Is  a  denial  of  negligence  on  Its  part, 
or  that  It  caused  the  Injury  complained  of. 
The  third  paragraph  traverses  all  of  the  alle- 
gations of  the  petition  as  to  the  Injury  be- 
ing received  without  fault  on  plaintiff's  part, 
and  again  denies  that  the  Injuries  received 
were  the  natural  result  of  the  gross,  or  &ny, 
negligence  of  the  defendant  The  fourth 
paragraph.  In  substance,  alleges  that  timely 
notice  was  given  of  the  blast,  and  that  the 
Injury  resulted  from  plaintiff's  own  negli- 
gence. After  the  filing  of  the  answer  of  the 
Globe  Contracting  Company,  the  plaintiff 
dismissed  his  action  without  prejudice  as  to 
said  company.  The  reply  of  plaintiff  is  a 
denial  that  he  was  a  trespasser  upon  appel- 
lant's track,  or  that  he  was  on  it  without 
its  l^nowledge  or  consent  It  also  denies 
that  the  persons  who  caused  his  injury  by 
such  blasting  were  the  agents  or  servants  of 
the  Globe  Contracting  Company.  It  is  ad- 
mitted that  the  contract  of  November  26, 
1896,  was  made,  but  denied  that  the  work 
was  performed  pursuant  to  same  at  the  time 
of  the  injury.  It  is  further  denied  that  the 
Globe  Contracting  Company  was  an  inde- 
pendent contractor  at  the  time  of  said  injury, 
and  that  the  contract  aforesaid  could,  by  Its 
terms,  be  construed  to  make  said  Globe  Con- 
tracting Company  an  Independent  contract- 
or. It  is  also  further  denied  that  the  ap- 
pellant did  not  have  control  over  the  manner 
of  doing  the  work  other  than  as  specified 
In  said  contract  or  that  it  did  not  exercise 
other  control  at  the  time  of  the  injury,  or 
that  the  employi^s  then  engaged  in  doing 
said  work  and  making  said  blast  were  the 
servants  or  agents  of  the  said  Globe  Con- 
tracting Company,  and  not  the  servants  of 
the  railroad  company.  It  is  further  denied 
that  the  railroad  company  did  not  know  at 
the  time  of  the  injury  of  the  presence  of 
plaintiff  near  or  in  the  vicinity  of  said  blast 
and  that  b*  was  a  trespasser,  (ht  that  due 


and  timely  notice  of  the  blast  was  given. 
Plaintiff  also  denies  any  negligence  on  bis 
part.  And  it  is  averred  that  the  work  of 
blasting  was  being  done  at  the  time  of  the 
aforesaid  injury  by  the  defendant  railroad 
company  and  the  Globe  Contracting  Com- 
pany, and  that  appellant  was  controlling  and 
in  command  of  the  employes,  agents,  and 
servants  who  were  performing  the  work  of 
blasting  and  excavating,  and  who,  by  their 
gross  negligence,  caused  the  injury  to  plain- 
tiff. The  rejoinder  of  appellant  traverses 
the  affirmative  averments  of  the  reply.  The 
ti-lal  resulted  in  a  verdict  and  judgment  in 
favor  of  plaintiff  for  $5,000,  and,  appellant's 
motion  for  a  new  trial  having  been  over- 
ruled, it  prosecutes  this  appeal. 

The  substance  of  the  grounds  relied  on  for 
a  new  trial  are:  First  That  the  verdict,  un- 
der the  facts  proven,  is  excessive,  and  ap- 
pears to  have  been  given  under  the  influence 
of  passion  or  prejudice.  Second.  That  the 
verdict  is  not  sustained  by  sufficient  evi- 
dence, and  Is  contrary  to  law.  Third.  That 
the  court  erred  by  giving,  over  the  defend- 
ant's objection,  instructions  No.  1  and  No.  5. 
Fourth.  That  the  court  erred  by  refusing  to 
give  instruction  X  at  the  conclusion  of  the 
evidence,  and  by  refusing  to  give  instructions 
No.  8  and  No.  7  in  the  form  in  which  they 
were  asked  by  the  defendant,  and,  over  the 
objections  of  defendant  by  changing  and 
modifying  said  instruction  No.  3  by  adding 
thereto  at  the  close  thereof  these  words,  to 
wit:  "Unless  the  jury  shall  believe  from  the 
evidence  that  the  defendant  discovered  plain- 
tifTs  peril  in  time  to  have  avoided  or  pre- 
vented the  injury,  and  after  such  discovery, 
if  any,  failed  to  exercise  ordinary  care  to 
prevent  or  avoid  the  same;"  and  In  changing 
and  modifying  instruction  No.  7,  over  the  ob- 
jections of  defendant,  made  at  the  time,  by 
adding  the  word  "solely"  thereto.  The  fol- 
lowing are  the  instructions  given  by  the 
court:  No.  1.  "The  court  instructs  the  Jury 
that,  although  they  believe  from  the  evi- 
dence that  Henry  Tow  was  a  trespasser,  and 
by  his  own  negligence  went  upon  the  right  of 
way  of  the  defendant  and  thereby  exposed 
himself  to  the  danger  and  injury  complain- 
ed of,  yet  if  they  further  believe  from  the 
evidence  that  the  defendant's  agents  or  serv- 
ants were  alone,  or  jointly  and  equally  with 
the  agents  of  the  Globe  Contracting  Com- 
pany, managing  and  controlling  the  work  ot 
blasting  and  removing  stone  and  dirt  at  the 
time  of  his  injury;  and  further  believe  from 
the  evidence  ttiat  the  defendant's  said  serv- 
ants so  engaged  knew  of  the  presence  and 
exposure  to  danger  of  Henry  Tow  In  time 
to  have  prevented  the  Injury  by  the  exercise 
of  ordinary  care,  and  after  knowing  plain- 
tiff's danger  failed  to  use  ordinary  care  to 
prevent  his  Injury;  and  further  believe  from 
the  evidence  that  plalntllTs  injuries  were  the 
direct  and  natural  result  of  the  negligence 
of  defendant's  servants  and  agents  while  so 
engaged,— they  should  find  for  the  plaintlfl 


Digitized  by 


Google 


K7^ 


LOUISVILLE  A  N.  B.  CO.  t.  TOW. 


sncb  compensatory  damages  as  they  may  be- 
lieve from  the  evidence  be  sustained  as  the 
natural  result  of  such  negligence  and  ac- 
cident, not  exceeding  $15,000  (fifteen  tbon- 
land  dollars)."  Given.  No.  2.  "  'Compensar 
tory  damages,'  if  ajiy,  means  such  a  sum  of 
money  as  will  reasonably  and  fairly  com- 
pensate the  plaintiff  for  mental  and  physical 
suffering,  U  any,  and  for  the  permanent  re- 
duction, if  any,  of  his  power  to  earn  money, 
caused  by  the  negligence,  if  any,  of  the  de- 
fendant on  the  occasion  in  question."  Given. 
Ko.  3.  "The  court  Instructs  the  jury  that,  un- 
less they  shall  believe  from  the  evidence  that 
the  roadbed  or  right  of  way  of  the  defendant 
In  the  tunnel  mentioned  In  the  pleading  was 
commonly  used  by  the  public  for  a  pass- 
way  for  foot  passengers  with  the  knowledge 
and  acquiescence  of  the  defendant  the  plain- 
tiff had  no  right  to  use  said  roadt>ed  or  right 
ot  way  on  the  occasion  in  question  as  a  pass- 
way;  and,  if  they  shall  further  believe  from 
the  evidence  that  the  plaintiff  used  said  road- 
bed and  right  of  way  as  a  passway  for  him- 
self on  the  occasion  in  controversy  without 
the  knowledge  or  acquiescence  of  the  de- 
fendant, and  shall  from  the  evidence  believe 
that  said  roadbed  or  right  of  way  was  not 
commonly  used  by  the  public  as  a  passway 
with  the  defendant's  knowledge  and  acqules- 
coice  at  the  time  of  the  Injury,  they  must 
find 'for  the  defendant,  unless  the  jury  shall 
believe  from  the  evidence  that  defendant  dls- 
oorered  plaintiff's  peril  in  time  to  avoid  or 
prevent  the  injury,  and  after  such  discovery, 
if  any,  failed  to  exercise  ordinary  care  to 
prevent  or  avoid  the  same."  Given.  No.  4. 
"The  court  instructs  the  Jury  that  It  was  the 
duty  of  the  plaintiff  to  exercise  ordinary  care 
to  prevent  or  avoid  injury  to  himself  on  the 
occasion  in  controversy,  and  if  they  shall  be- 
lieve from  the  evidence  that  the  plaintiff  fail- 
ed to  exercise  such  care  at  the  time  of  the 
injury,  and  that  he  was  hurt  as  the  direct 
and  natural  result  of  his  own  failure,  if  any, 
to  exercise  ordinary  care,  they  must  find  toe 
defendant."  Given.  No.  6.  "  'Negligence,' 
as  used  in  the  Instructions,  when  applied  to 
defendant,  its  agents  or  servants,  means  a 
failure  by  them,  or  any  of  them,  to  use  or- 
dinary care  to  prevent  or  avoid  the  Injury 
to  plaintiff  on 'the  occasion  in  question;  and, 
when  applied  to  plaintiff.  It  means  a  failure 
on  his  part  to  use  ordinary  care  to  prevent 
or  avoid  injury  to  himself."  Given.  No.  6. 
"  'Ordinary  care,'  as  used  in  the  instructions, 
means  such  care  as  an  ordinarily  prudent 
man  would  use  under  similar  circumstances 
Involving  bis  own  Interest"  Given.  No.  7. 
"The  court  Instructs  the  Jury  that  if  they 
Velleve  from  the  evidence  that  the  plaintiff 
sustained  the  injuries  complained  of  solely 
by  reason  of  the  negligence  or  act  or  omis- 
sion, of  any,  of  the  employes  of  the  Globe 
Contracting  Company  in  charge  of  the  blast- 
ing and  work  of  excavation  on  the  occasion 
in  controversy,  they  must  find  for  the  defend- 
ant"    Given.     No.  8.  "The  court  instructs 


the  Jury  that  if  they  shall  believe  from  the 
evidence  that  the  injuries  complained  of  were 
received  by  the  plaintiff  uy  reason  of  his  own 
negligence,  if  any,  without  which  said  in- 
juries would  not  have  been  sustained  by  blm, 
or  shall  believe  from  the  evidence  tliat  bis 
said  negligence.  If  any,  contributed  to  his 
said  injuries  to  such  an  extent  that  said  in- 
juries would  not  have  occurred  but  for  his 
own  negligence,  If  any,  they  must  find  for 
the  defendant  Nine  or  more  of  the  Jury  may 
find  a  verdict  but  unless  all  of  the  jury 
agree,  then  the  verdict  must  be  signed  by  all 
who  agree  thereto."  Given.  The  appellant 
asked  a  peremptory  instruction  to  find  for  it 
which  was  overruled.  Appellant  also  filed 
additional  grounds  for  a  new  trial  on  account 
of  newly-discd!^ered  evidence,  which  at  most 
would  have  been  only  cumulative,  as  tending 
.to  show  that  some  time  before  appellant 
reached  the  tunnel  he  had  been  notified  that 
blasting  was  being  done  at  or  about  that 
place. 

We  have  carefully  considered  the  numer- 
ous briefs,  being  about  eight  in  number,  filed 
in  this  case.  Considerable  attention  has 
been  given  by  the  attorneys  of  each  party  to 
the  discussion  of  the  proposition  whether 
or  not  a  railroad  company  is  not  prohibited 
by  public  policy  and  by  the  present  consti- 
tution from  making  an  independent  contract 
for  the  class  of  work  which  was  then  being 
done,  thereby  relieving  itself  from  any  re- 
sponsibility for  the  negligence  of  the  inde- 
pendent contractor.  We  deem  it  entirely  un- 
necessary in  this  case  to  determine  the  cor- 
rectness of  the  contentions  of  either  party  as 
to  this  question,  and  we  express  no  opinion  as 
to  whether  a  railroad  company  can  or  cannot 
let  out  such  work  to  an  independent  con- 
tractor, and  thereby  be  exempted  and  freed 
from  any  responsibility  for  the  negligence 
of  such  contractor.  It  seems  that  the  trial 
judge  concurred  in  the  views  of  the  appel- 
lant as  to  the  Independent  contract  question, 
and,  this  being  true,  the  appellant  has  noth- 
ing to  gain  by  having  the  question  settled 
by  this  court  and,  as  appellee  has  not  ob- 
tained a  cross  appeal,  it  is  not  important  to 
his  interest  to  decide  the  question.  We  are 
not  inclined  to  hold,  whatever  might  be  our 
views  as  to  the  independent  contract  ques- 
tion, that  the  alleged  contract  filed  shows  of 
itself  that  the  Globe  Contracting  Company 
was  In  fact  an  independent  contractor;  but 
even  if  the  contract  did  so  show,  if  the 
proof  in  the  case  showed  as  a  matter  of  fact 
that  the  appellant  was  controlling  in  whole 
or  In  part  the  work  and  blasting  which  re- 
sulted in  the  injuries  complained  of,  it  would 
be  responsible  therefor  if  the  negligence 
was  such  as  to  render  it  in  any  manner  re- 
sponsible. It  seems  to  us  that  the  instruc- 
tions given  by  the  court  were  quite  as  fa- 
vorable to  the  appellant  as  it  was  entitled 
to  have  if  the  evidence  authorized  any  In- 
structions to  be  given  in  respect  to  the  vsr 
rious  questi(»ts  referred  to  therein. 
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Ffculy  Lyons  testified  that  at  the  time  of 
the  Injury  "the  steam-sboTeltng  company 
was  doing  the  work  and  the  blasting,  and 
the  railroad  men  were  there  helping  them 
more  awny  the  dirt  and  rock."  When  asked 
what  character  of  men  they  were,  he  an- 
swered, "Section  men."  When  asked  how 
many  section  foremen  there  were  assisting 
In  this  work,  he  answered,  "Four  or  five." 
The  witness  was  then  asked  to  give  the 
names  of  these  section  foremen,  and  he  an- 
swered: "Pat  O'Brien,  Bud  Gros*  Loyd 
Hinee,  Mike  Mclntlre,  and  ES.  O.  Price.  He 
wasn't  there  a  part  of  the  time;  he  was 
sick;  and  Zan  Whitney  had  control  while  he 
was  sick."  He  was  then  asked  If  one  Ma- 
honey  was  there,  and  answered,  "I  think  he 
was  there  at  the  time."  The*  witness  was 
asked  If  he  saw  the  blasting,  etc.,  that  caus- 
ed the  rock  to  fall  on  the  plaintiff,  and  an- 
swered, "Yes,  sir;  I  saw  It."  He  was  then 
asked  If  there  were  any  railroad  men  there 
at  the  time  directing  how  the  blasting  should 
be  done,  and  answered,  "I  think  Mr.  Ma- 
honey  was  up  there  showing  them  how  it 
should  be  done."  In  response  to  a  question 
to  state  the  location  of  this  rock  and  dirt 
that  fell  upon  plalutiff  he  answered,  "Well, 
It  was  on  the  right  of  the  tunnel;  out  on  the 
rlght-hnnd  side  as  you  go  through."  He  was 
asked  if  It  was  hanging  over  like  It  was 
liable  to  fall  at  any  time,  and  answered, 
"Yes,  sir."  In  response  to  a  question  abont 
Mahoney,  he  said,  "I  think  he  was  there, 
showing  them  how  to  blast"  And  In  re- 
sponse to  a  question  as  to  whether  or  not 
he  saw  hlro  there  on  other  occasions,  show- 
ing bow  blasting  should  be  done,  his  reply 
was,  "Yes,  sir;  and  it  is  my  recollection  that 
he  was  there  that  day  showing  them."  The 
wttneea  also  testified,  in  substance,  that  the 
section  foremen  and  hands  were  moving  the 
dirt  and  rock  away,  and  loading  It  on  flats, 
and  that  he  did  not  think  the  steam  shovel 
was  at  work  that  day,  and  that  he  had  seen 
railroad  men  assist  In  operating  the  blasts. 
In  response  to  the  question,  "How  many 
railroad  men  do  yon  suppose  were  there  at 
work  that  day?'  he  answered,  "Twenty-flve 
or  thirty;  may  be  more  than  that;"  and  he 
stated  that  they  were  assisting  In  all  the 
work,  and  all  working  together.  He  also 
testified  that  a  good  many  people  passed 
through  the  tunnel,  going  In  and  out,  while 
they  were  blasting.  He  stated,  In  substance, 
that  the  engines  spoken  of  as  hauling  off 
dirt  and  stones  were  In  charge  of  the  rail- 
road company;  that  the  steam-shoveling  men 
did  not  go  off  with  the  cars.  He  also  shows 
that  the  Injury  occurred  at  the  north  end  of 
the  north  tunnel.  The  evidence  of  Wesly 
Lyons  is  to  the  same  effect  as  that  of  Pear- 
ly to  a  great  extent.  The  plaintiff  himself 
testified  that  he  was  20  years  old,  and.  In 
substance,  testified  that  he  went  to  the  tun- 
nel for  the  purpose  of  seeking  employment 
as  a  laborer;  that  not  far  from  the  tunnel 
which  he  entered  he  saw  a  railroad  engine^ 


with  cars  attached  to  it;  that  they  had  side- 
boards to  haul  dirt  on;  that  he  did  not  know 
the  peisDDs  who  were  on  them,  but  supposed 
that  they  were  the  engineer  and  fireman;, 
and  that  he  passed  within  eight  or  ten  feet 
of  them,  and  they  did  nAt  say  anything  to- 
hlm.  He  also  showed  that  he  was  severely 
injured.  Quite  a  number  of  other  witnesses 
were  Introduced,  whose  testimony  tended 
to  show  that  the  railroad  employes  were~ 
aiding  In  the  control  and  management  of  the 
work  generally  at  the  time  of  the  Injury. 
Evidence  was  also  Introduced  conducing  to 
show  that  the  tunnel  had  been  used  general- 
ly by  the  people  to  pass  through,  when  trav- 
dlng  In  that  vicinity,  with  the  assent  or 
acquiescence  of  the  railroad  company;  and' 
some  evidence  was  Introduced  tending  to 
show  that  the  notice  given  that  the  blast- 
was  to  be  touched  off  was  given  shortiy  be-, 
fore  It  was  actually  touched  off.  The  evi- 
dence also  tends  to  show  that  the  blasting 
was,  at  the  time  of  the  injury,  for  the  pur- 
pose of  blasting  off  or  breaking  down  a. 
rock  on  the  east  side  of  the  road,  for  the 
reason  that  it  apparently  had  become  liable 
to  fall  at  any  time,  to  the  great  detriment 
and  danger  of  the  traffic  on  the  railroad; 
and  it  is  the  contention  of  appellee  that 
whatever  the  Globe  Company  was  to  do 
was  in  fact  on  the  west  side  of  the  road, 
and  that  this  work  on  the  east  side  was 
wholly  for  the  railroad,  and  outside  of  the 
contract  alluded  to.  We  do  not  howev», 
attach  much,  if  any,  importance  to  this  mat- 
ter, not  deeming  it  very  material  to  plaln- 
tilTs  right  to  a  recovery.  It  is  true  that  the 
testimony  introduced  by  the  appellant  tends 
to  contradict  that  offered  by  the  plaintiff, 
and  it  is  the  contention  oC  appellant  tbat° 
the  railroad  hands  that  were  in  fact  render- 
ing services  there  at  the  time  of  the  Injury, 
or  any  other  time,  were,  for  the  purpose'  of 
such  service,  the  servants  of  the  Globe  Con- 
tracting Company;  and  it  is  therefore  argued 
that  the  appellant  is  not  responsible  for  their 
negligence,  if  In  fact  they  had  been  negli- 
gent It  Is  also  contended,  under  all  of  the 
facts  and  circumstances,  that  it  was  not 
negligence  to  touch  off  the  blast  on  as  short 
notice  OS  was  given,  and  that  it  was  not  In 
any  event  likely  that  the  blast"  would  Injure 
persons  situated  as  was  the  plaintiff  at  the 
time.  It  is,  however,  contended  for  appellee 
that  blasting  with  dynamite,  and  such  work 
as  was  then  being  done,  was  exceedingly 
dangerous,  and  that  it  was  due  to  all  per- 
sons—and in  fact  the  legal  duty— for  those 
in  charge  of  the  work  to  give  such  notice  as 
would  enable  all  persons  in  the  vicinity  of 
the  blast  to  hear  the  notice,  and,  after  bear- 
ing It  get  to  a  place  of  safety.  It  Is  the 
further  contention  of  appellee  that  appel- 
lant's agents  and  servants  had  notice  of  the 
peril  of  plaintiff,  and  ought  to  have  warned 
him  thereof,  which  they  failed  to  do;  while 
appellant's  contention  is  that  plaintiff  had 
abundant  notice  of  the  fact  that  blasting: 
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vaa  being  done  there,  and  tbat  be  failed  to 
uae  proper  care  to  avoid  Injury,  and  there- 
fore  was  not  entitled  to  recorer  even  If  It 
(appellant)  had  been  somewhat  negligent  as 
to  the  question  of  notice  of  the  touching  off 
ot  the  blast.  Wlthont  going  into  any  fur- 
tlwr  details  as  to  the  evidence,  It  eeems  to 
OS  that  all  of  the  queations  at  Issue  were  as 
fully  and  properly  presented  to  the  Jury  as 
appellant  was  entitled  to  have  done;  and, 
this  being  true,  and  the  jury  having  heard 
the  testlniony,  and,  perhaps,  being  acquaint- 
ed with  the  witnesaeB,  and  in  a  position  to 
understand  and  comprehend  the  locality  and 
Borronndings  mncb  better  than  this  court 
can,  we  do  not  feel  authorized  to  disturb 
their  verdict  The  judgment  Is  therefore  af- 
firmed. 


WIGGINS  V.  COMMONWEALTH  to  Use  of 

BLLIS.1 
(Court  of  Appeals  of  Kentucky.    May  23, 1901.) 

APPEALS  FROU  INFERIOR  C01IRT3— COSTS  OF 
BASTARDY  PROCEEDING— APPELLATE  JURIS- 
DICTION—AMOUNT  IN  CONTROVERST. 

1.  Under  Civ.  Code  Prac.  {  727,  providhig 
that,  nmlesa  the  judgment  on  an  appeal  to  the 
circuit  court  from  an  inferior  court  "be  more 
favorable  to  the  appellant  than  the  original 
Judgment,  he  shall  pay  the  cost  of  the  appeal," 
Had  that,  "If  he  merely  succeed  in  redaeioB  the 
amonnt  of  the  judgment  rendered  against  him, 
it  shall  be  in  the  discretion  of  the  court  to  al- 
low him  cost  or  not,"  does  not  apply  to  bas- 
tardy proceedings,  which  are  regulated  by  Ky. 
St.  I  17H,  providing  that,  "if  the  jury  shall 
find  against  the  person  accused,  he  shall  be  ad- 
judged to  pay  the  cost." 

2.  As  no  appeal  lies  from  a  judgment  for 
less  than  f200,  an  appeal  must  be  dismissed  to 
the  eitcnt  that  it  involves  the  correctness  of  an 
allowance  to  an  attorney  of  only  $100. 

Appeal  from  drcnlt  court,  Robertson  coun- 
ty. 

"Xot  to  be  officially  reported." 

Bastardy  proceeding  by  the  commonwealth 
of  Kentnclcy,  to  the  use  of  Sarah  Ellis, 
against  WiUls  Wl^ins.  Judgment  for  plain- 
tiff, including  an  allowance  to  the  county  at- 
torney, and  defendant  appeals.  Affirmed,  ex- 
cept as  to  the  allowance  to  the  county  at- 
torney, and  appeal  dismissed  as  to  that  part 
of  the  Judgment. 

Winfield  Buckler,  for  appellant  J.  J.  Os- 
borne, for  appellee. 

BURSAil,  J.  This  case  Is  before  this 
court  for  the  third  time.  In  November,  1891, 
Sarah  Ellis  instituted  a  bastardy  proceed- 
ing against  the  appellant  and  the  trial  in 
the  county  court  resulted  In  a  verdict  and 
Judgment  against  api)cllant  for  $500,  payable 
in  10  years,  at  the  rate  of  $50  a  year.  An 
appeal  was  prosecuted  to  the  circuit  court 
which  resulted  in  a  Judgment  for  the  same 
amount  as  was  rendered  in  the  county  court. 
Upon  appeal  to  this  court  the  judgment  was 
reversed,  and  remanded  for  a  new  trial.    See 

'BeporUd  by  Edward  W.  Hlnes,  EiQ.,  of  th« 
FnnUort  bar,  and  formerly  itate  reporter. 


Wiggins  T.  Com.,  42  a  W.  1106.  A  new 
trial  in  the  circuit  court  resulted  in  a  judg- 
ment for  $400,  payable  In  eight  years.  In 
yearly  installments;  and  judgment  was  ap- 
pealed from,  and  affirmed  by  this  court  in 
November,  1899.  See  Wiggins  y.  Com.,  63 
S.  W.  C49.  Upon  the  return  of  the  case  to 
the  lower  court  3.  J.  Osborne,  who  was  the 
county  attorney  of  Bobertson  county  at  the 
date  of  the  institution  of  the  proceeding,  and 
who  represented  the  plaintiff  in  all  the  trials 
of  the  case  from  the  beginning  until  the  final 
judgment  in  this  court  made  a  motion  for 
an  additional  allowance  by  way  of  compen- 
sation for  his  services,  and  appellant  at  the 
same  time  entered  a  motion  to  correct  the 
taxation  of  costs  which  had  been  made 
against  him  by  the  clerk,  amoanting  hi  tb* 
aggregate  to  $231.76,  on  the  ground  tbat  the 
final  Judjrment  rendered  against  him  in  the 
proceeding  in  the  Kobertson  drcnlt  court 
was  for  $100  less  than  the  judgment  which 
was  reversed  by  this  court  The  motion  wa» 
predicated  upon  section  727  of  the  Civil  Code 
of  Practice,  which  provides:  "Unless  the 
Judgment  on  the  appeal  be  more  favorable 
to  the  appellant  than  the  original  Judgment, 
he  shall  pay  the  cost  of  the  appeal.  It  be 
merely  succeed  in  reducing  the  amount  of 
the  judgment  rendered  against  him.  it  shaU 
be  in  the  discretion  of  the  court  to  allow  him 
cost  or  not"— it  bebig  insisted  that  it  was 
error  to  give  any  judgment  against  him  for 
the  costs  on  the  appcaL  In  our  opinion,  this 
section  of  the  Civil  Code  of  Practice  was  not 
intended  to  aM>ly  to  bastardy  proceedings. 
The  question  of  costs  in  cases  of  this  char- 
acter is  regulated  by  section  178  of  the  stat- 
utes, which  provides,  "That  if  the  jury  shall 
find  against  the  person  accused,  he  shall  be 
adjudged  to  pay  the  cost"  If  the  contention 
of  appellant  was  a  sound  one,  it  would  take 
more  than  half  the  sum  adjudged  for  the 
support  of  the  infant  to  discharge  the  costs, 
and  would  practically  destroy  the  provision 
made  for  its  stipport;  and  the  judgment  of 
the  lower  court  on  this  point  la  affirmed. 

The  validity  of  the  allowance  to  Osborne 
of  $100  cannot  be  considered  by  this  court 
as  the  amount  in  controversy  is  below  the 
minimum  sum  of  which  this  court  has  ju- 
risdiction, and,  so  far  as  the  appeal  hivolves 
this  allowance,  the  appeal  musf  be  dismissed. 


BRAND  V.  COMMONWEALTH.* 

(Court  of  Appeals  of  Kentucky.    May  24, 1901.) 
BETTING  ON  ELECTION— PAROL  EVIDENCH  T» 

ESTABLISH  CANDIDACY  FOR  OFFICE— PLACH 

OF  C0.MMI3SI0N  OF  OFFENSE. 

1.  Bettini;  on  the  vote  of  a  particular  county 
in  an  election  is  a  betting  on  the  election,  in 
violation  of  the  statute. 

2.  Under  an  indictment  charging  that  defend- 
ant bet  with  another  tbat  B.  would  not  at  a 
certain  election  receive  500  votes  for  governor 


^  Reportefl    by    Edward    W.    Hlcet,    Esq.,-  at    th* 
Frankfort  bar,  and  formerly  state  reporter. 
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in  a  particniar  connty,  parol  evidence  of  B.'a 
candidacy  for  eoyemor  was  admissible. 

3.  Where  a  bet  was  in  fact  made  in  Ken- 
tacky,  the  parties  violated  the  Kentucky  stat- 
ute, thongh  the  stakeholder  did  business  in 
Tennessee,  and  received  the  money  there. 

Appeal  from  circuit  court.  Graves  comity. 

"To  be  officially  reported." 

Art  Brand  was  convicted  of  the  offense  of 
betting  on  an  election,  and  he  appeals.  Af- 
firmed. 

J.  P.  Evers,  for  appellant.  H.  J.  Moor- 
man and  R.  J.  Breckinridge,  for  the  Ck>m- 
monwealth. 

GTJFFY,  J.  The  Indictment  in  this  prose- 
cation  charges  the  appellant  with  the  of- 
fense of  betting  on  an  election,  committed 
Uo.  manner  and  form  as  follows,  to  wit: 
"The  said  Art  Brand,  In  said  county  of 
Oraves,  on  the  6th  of  November,  1899,  and 
before  the  finding  of  this  indictment,  did 
Wiager  and  bet  two  hundred  and  fifty  dol- 
lars, good  and  lawful  money  of  the  United 
States,  and  of  the  value  of  two  hundred  and 
fifty  dollars,  upon  an  election  held  on  the 
7th  day  of  November,  1899,  under  the  con- 
stitution and  laws  of  this  commonwealth; 
Said  wager  and  bet  was  as  follows,  to  wit: 
The  said  Art  Brand  bet  with  S.  J.  Mat- 
thews, and  the  said  Matthews  bet  with  said 
Brand,  the  sum  of  two  hundred  and  fifty 
dollars  each.  The  said  Brand  bet  two  hun- 
dred and  fifty  dollars  that  John  Young 
Brown,  who  was  then  a  candidate  to  be 
voted  for  at  said  election  for  governor  of 
this  commonwealth,  would  not  get  and  re- 
ceive five  hundred  votes  in  Graves  county, 
and  said  Matthews  bet  that  the  said  John 
Xoung  Brown  wotild  get  and  receive  five 
hundred  votes  in  Graves  county,  at  whJch 
«lection  William  Goebel  and  William  S.  Tay- 
lor were  also  candidates  for  said  office  of 
governor  aforesaid;  and  said  7th  day  of  No- 
vember, 1899,  was  the  day  for  holding  the 
general  election,  as  provided  by  the  consti- 
tution and  laws  of  this  commonwealth,  to 
elect  a  citizen  to  fill  the  office  of  governor 
of  this  commonwealth.  And  said  general 
election  was  so  held  on  the  7tb  day  of  No- 
vember, 1899,  for  said  office  as  provided  for 
^foresaid,  and  on  said  election  as  aforesaid 
money  of  value  as  aforesaid  was  wagered, 
bet,  and  lost,"  etc.  To  this  indictment  de- 
fendant demurred,  and  entered  a  plea  of 
not  guilty.  The  demurrer  was  overruled, 
and  the  trial  resulted  in  a  verdict  of  guilty; 
and,  defendant's  motion  in  arrest  of  Judg- 
ment having  been  overruled,  the  court  ad- 
Judged  that  the  commonwealth  should  re- 
cover of  the  defendant,  Brand,  the  sum  of 
$100  fine,  and  costs  expended.  Defendant's 
motion  for  a  new  trial  having  been  over- 
ruled, he  prosecutes  this  appeal.  The 
grounds  relied  upon  are,  in  substance: 
First,  that  the  court  misinstructed  the  Jury 
as  to  the  law  of  the  case,  failed  to  give  the 
jury  the  whole  law,  and  failed  and  refused 
to  give  to  the  Jury  the  instructions  of  the 


law  as  offered  by  appellant;  second,  that 
inadmissible  testimony  was  allowed  to  go 
to  the  Jury  which  was  incompetent;  and, 
third,  that  the  verdict  is  against  the  law 
and  the  evidence. 

One  of  the  contentions  of  the  appellant  Is 
that  the  indictment  does  not  charge  betting 
on  the  election,  for  the  reason  that  it  was 
not  on  the  result  generally,  but  only  as  to 
the  vote  of  a  particular  county.  This  ques- 
tion seems  to  have  been  settled  by  this 
court  in  54  Ky.  531,  in  the  case  of  Com.  ▼. 
Kennedy,  who  was  indicted  under  substan- 
tially the  same  statute;  and  in  that  case 
the  bet  was  upon  the  result  of  the  election 
in  a  particular  precinct,  and  the  court  ex- 
pressly held  that  that  was  "betting"  on  the 
election,  within  the  meaning  of  the  statute. 

The  further  contrition  of  appellant  that 
nothing  but  record  evidence  could  be  ad- 
mitted to  show  that  the  Honorable  John 
Young  Brown  was  a  candidate  for  governor 
at  the  time  of  the  alleged  bet  is  untenable. 
The  fact  of  a  man's  candidacy  may  be  es- 
tablished by  parol  proof  as  well  as  by  rec- 
ord evidence. 

It  Is  very  earnestly  insisted  for  appellant 
that  the  bet  was  not  made  in  the  state  of 
Kentucky,  or  Graves  county.  The  evidence 
conduces  to  show  that  the  bet  was  In  fact 
made  In  Graves  county,  and  that  Brand 
placed  his  money  in  the  bands  of  Ben  Hunt, 
and  Matthews  placed  his  in  the  hands  of 
Frank  GlUum,  and  they  put  the  money  in 
the  hands  of  one  McGuire  to  send  to  Jim  Si 
Cavender  to  hold.  Cavender,  it  seems,  did 
business  in  Tennessee,  and  lived  in  Graves 
county,  Ky.  The  evidence  also  tends  to 
show  that  this  arrangement  was  made  for 
the  express  purpose  of  avoiding  the  Ken- 
tucky statute  in  regard  to  betting. 

Complaint  is  also  made  of  the  instruc- 
tions given  by  the  court,  as  well  as  of  the 
refusal  of  the  court  to  give  instructions  of- 
fered by  appellant.  Instruction  No.  1  given 
by  the  court  was,  in  substance,  that  if  the 
Jury  should  believe,  beyond  a  reasonable 
doubt,  that  there  was  an  election  held  in 
Graves  county  on  the  7th  of  November,  and 
that  John  Young  Brown  was  a  candidate 
for  said  office  of  governor,  and  that  the  de- 
fendant, in  the  county  of  Graves,  within 
five  years  next  before  the  finding  of  the  in- 
dictment, made  a  wager  with  J.  S.  Matthews 
by  which  the  defendant  bet  said  Matthews 
$250  that  the  said  John  Young  Brown  would 
not  get  or  receive  500  votes  in  Graves  coun- 
ty at  said  election,  and  by  which  the  said 
Matthews  bet  defendant  said  sum  of  money 
that  said  Brown  vrould  get  said  number  of 
votes  in  said  county  at  said  election,  they 
should  find  the  defendant  guilty.  Several 
instructions  were  offered  by  the  defendant, 
which,  as  we  think,  were  properly  refused. 
It  seems  to  us  that  no  error  occurred  upon 
the  trial  prejudicial  to  the  substantial  rights 
of  the  defendant,  and  the  Judgment  is  there- 
fore affirmed. 
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UOROAM  T.  WICKLIFPH. 
(Coort  of  Appeals  of  Kentuckf.    May  16, 190L) 

"Not  to  be  officially  r^jwrted." 

Uotlon  to  withdraw  response  to  petition 
tor  rehearing  and  to  grant  rehearing.  De- 
nied. 

For  former  reports,  see  61  S.  W.  18,  1017. 

O'RBAB,  J.  The  petition  for  rehearing 
In  this  case  was  considered  by  a  Jndge  other 
than  the  one  dellTerlng  the  opinion,  and  the 
response  delivered  by  Jndge  HOBSON  was 
the  conclusion  of  the  conrt  This  response  la 
delivered  because  counsel  for  appellant  seems 
to  fear  that  we  have  failed  to  observe  sec- 
tion 118  of  the  constitution.  Motion  to  with- 
draw the  response  and  to  grant  a  rehearing 
Is  overruled 


HUTCHESON  et  «1.  v.  LOUISVILLE.  &  N. 

R.  CO.i 
(Ooort  of  Appeals  of  Kentucky.    May  23, 1901.) 

CARRIERS— LONQ  AND   SHORT  HAUI/— LIABII<- 
ITT  FOR  BXCBSSIVB  CHARGE. 

As  the  presumption  is  absolute  that  a  ship- 
per is  damaged  when  he  is  required  to  pay  a 
greater  charge  than  the  law  allows,  a  railroad 
company  which  charges  more  for  a  short  than 
for  a  long  haul.  Id  violation  of  Const,  i  218,  is 
Uable  for  the  excess  charged,  though  it  might 
have  complied  with  the  law  without  decreanng 
the  charge  for  the  short  hauL 

"Not  to  be  ofBcIally  reported." 
Petition   for   rehearing.    Denied. 
For  former  report,  see  67  S.  W.  251. 

HOBSON,  J.  It  Is  Insisted  for  appellee 
that,  although  It  violated  section  218  of  the 
constitution,  appellant  falls  to  sbdw  that  he 
waa  damaged  in  any  wise  thereby;  that  it 
might  have  complied  with  the  constitutional 
provision  by  increasing  the  rate  from  Hop- 
IdnsvlUe  to  Louisville,  or  by  obtaining  au- 
tborlty  from  the  railroad  commission  to 
charge  the  less  rate;  and  that  in  either  of 
these  contingencies  appellant  would  have 
been  no  better  oS  than  before.  We  cannot, 
of  course,  speculate  as  to  what  course  appel- 
lee might  have  taken;  and  It  is  clear  that, 
in  tbe  contingencies  referred  to,  appellant 
might  have  been  required  to  pay  more  than 
the  amount  complained  of.  We  do  not 
place  the  right  of  action  on  the  idea  that  ap- 
pellant was  made  to  pay  more  than  In  some 
other  contingency  might  have  been  demand- 
ed, but  upon  the  simple  ground  that  the 
money  was  exacted  in  violation  of  the  con- 
stitution. The  constitution,  in  express 
terma,  makes  It  unlawful  for  "any  common 
carrier  to  charge  or  receive"  more  for  the 
shorter  than  for  the  longer  haul.  When  a 
carrier  charges  more  for  the  shorter  than 
for  tbe  longer  haul,  he  violates  the  consti- 
tntlon,  and  cannot  be  permitted  to  keep 
money  which  be  has  thus  illegally  taken. 
Tbe  presumption  is  absolute  that  tbe  shipper 


'  BeporUd    by    Edward   W.    HUies,    Bsq.,    of    tbs 
VMaUort  bar,  and  fomwrly  stst*  r*p«rt«r. 
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Is  damaged  when  be  is  required  to  pay  a 
greater  charge  than  the  law  allows.  The 
carrier  is  authorized  by  law  to  collect  cer- 
tain tolls,  but  this  right  is  qualified  by  the 
constitutional  restriction  that  more  must  not 
be  collected  for  a  shorter  than  for  a  longer 
haul.  Appellant's  money  having  been  taken 
In  violation  of  law,  appellee  cannot  be  al- 
lowed to  retain  money  which  It  In  fact  had 
no  right  to  collect    Petition  overruled. 


.     BARRALL  et  al.  v.  Q0IOK.1 

(Oonrt  of  Appeals  of  Kentucky.  May  28, 1901.) 
PRIVATB  ROADS  —  OPENING  OP  PASSWAY  — 
BURDEN  07  PROOF— ASSESSMENT  OF  DAM- 
AOBS— DEDUCTION  OF  BBNEFITS-COMFBN- 
SATION  FOR  FENCING— COSTS  OF  APPEAL  TO 
CIRCUIT  COURT. 

1.  Upon  appeal  by  defendant  to  the  drcuit 
court  from  a  judgment  opening  a  passway 
and  assessiag  the  damages,  it  was  not  error 
to  allow  plaintiff  to  assume  the  burden  of 
proof,  and  to  have  the  concluding  argument  to 
the  jury. 

2.  It  was  error  to  instruct  the  Jury  that,  in 
the  event  they  found  that  the  residue  of  de- 
fendant's land  was  indirectly  injured  by  the 
passway,  they  should  deduct  from  such  Indi- 
rect or  consequential  damages  any  consequen- 
tial benefits  defendant  might  derive  from  the 
passway,  as  defendant  bad  the  right,  before  the 
passway  was  opened,  to  pass  over  his  own  land 
at  will. 

3.  Defendant  was  entitled  to  compensation 
for  any  additional  fencing  that  might  be  ren- 
dered necessary  by  the  passway. 

4.  Defendant  was  entitled  to  the  reasonable 
value  of  the  land  taken  for  the  passway,  and 
not  merely  to  tbe  value  of  tbe  use  thereof. 

"6.  As  the  owner  of  the  land  obtained  a  larger 
Judgment  on  appeal  to  the  circuit  court  than 
he  had  obtained  in  the  county  court,  it  was  er- 
ror to  render  judgment  against  him  for  the 
costs  in  the  circuit  court,  though  his  co-defend- 
ant, who  had  leased  a  part  of  the  land  and  who 
recovered  damages  in  the  county  court,  riecov- 
ered  nothing  on  appeal;  thus  making  the  en- 
tire damages  recovered  against  plaintiff  in  the 
circuit  court  no  greater  than  the  amount  recov- 
ered in  the  county  court. 

Appeal  from  circuit  court,  Bullitt  county. 

"To  be  officially  reported." 

Proceeding  by  £d.  Quick  against  S.  F.  Bar- 
rail  and  another  to  open  a  passway.  Judg- 
ment for  plaintlfC,  and  defendants  appeal. 
Reversed. 

Chas.  Carroll,  for  appdlants.  J.  F.  Oombs 
and  J.  W.  Croan,  for  appellee. 

OUFFY,  J.  The  appellee  applied  to  the 
Bullitt  county  conrt  for  a  passway  over  the 
land  of  appellant,  beginning  at  a  point  des- 
ignated to  a  certain  other  point  named  in 
the  proceedings,  which  it  was  claimed  was 
necessary  to  enable  appellee  to  reach  a  rail- 
road depot,  county  road,  mill,  and  church. 
The  report  of  the  comnilsaioners  showed 
that  tbe  passway  was  necessary,  and  the 
county  court  allowed  $20  damages  to  appel- 
lant Barrall,  and  $5  damages  to  one  Stulk, 
who,  It  appears,  had  leased  part  of  the  land 

*  Reported  bj  Edward  W.  Hlnes,  Esq.,  ot  th« 
Vtankfort  bar,  and  tormerly  itats  reporter. 
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from  tbe  said  Barrall.  From  tbe  Judgment 
of  tbft  county  court  tta«  Bald  Barrall  and 
Stnlk  appealed  to  the  BuUitt  circuit  court, 
and  a  trial  there  resulted  in  the  foUowing 
verdict:  "We,  the  jury,  find  from  the  evi- 
dence that  it  ia  necessary  for  the  plaintiff, 
Kd.  Quick,  to  reach  a  railroad  depot,  ware- 
house, mill,  or  meetin;;  house,  etc.,  most 
convenient  to  his  residence,  for  him  to  have 
a  passway  over  the  land  oX  the  defendant 
S.  F.  Barrall,  and  his  tenant,  Robert  Stulk,  j 
as  viewed  by  the  commissioners."  "We  also  | 
find  for  the  defendant  damages  for  five  dol- 
lars for  the  use  of  actual  roadway,  and  the 
sum  of  ten  dollars  for  the  damogeti  to  the 
residue  of  land,  and  five  dollars  each  for  the 
making  and  erecting  of  two  gates.  From 
the  evidence  we  do  not  see  any  damages 
to  Robert  Stulk.  Noah  Smltn,  Foreman." 
Thereupon  the  court  rendered  the  following 
Judgment:  "This  action  being  called  for  trial, 
the  following  Jury  were  impaneled  and 
sworn  to  try  the  Issue  Joined,  viz.  Noah 
Smith  and  others,  and,  having  heard  the  evi- 
dence, hutmctlons,  and  argument  of  coun- 
sel, returned  the  following  verdict:  [See 
the  same  heretofore  copied.]  It  Is  adjudged 
by  the  court  that  the  passway  over  the  land 
of  the  defendant  8.  F.  Barrall,  and  his  ten- 
ant, Robt  Stulk,  as  laid  off  and  descrit)ed 
In  the  commissioners'  report  herein,  Is  neces- 
sary to  enable  the  applicant,  Ed.  Quick,  to 
reach  the  railroad  depot,  mill,  and  meeting 
house  most  convenient  to  his  residence,  and 
said  passway  twenty  feet  wide  is  heroby 
established  over  the  land  of  the  defendant 
S.  F.  Barrall  and  his  tenant,  Robt.  Stuil." 
Tbe  route  of  the  road  is  then  set  out  The 
Judgment  then  proceeds:  "And  !t  Is  adjudg- 
ed that  the  applicant,  Ed.  Qnldt  pay  the  de- 
fendant 8.  F.  Barrall  tbe  sum  of  five  dollars 
damages  for  tbe  use  of  the  land  covered  by 
said  passway,  and  the  snm  of  ten  dollars 
damages  to  tbe  remainder  of  the  tract,  and 
ten  dollars  for  the  erection  of  two  gates, 
and  that  said  applicant  erect  and  maintain 
such  gates  as  are  necessary  on  such  pass- 
way,  and  keep  same  in  repair,  at  his  own 
erpeuse.  and  that  he  keep  in  repair  one  to 
be  located  at  the  line  of  said  Barrall's  fence 
at  the  beginning  point,  and  one  to  be  located 
at  the  line  of  said  Barrall's  fence  next  to 
said  county  road.  It  is  further  adjudged 
thnt  the  said  applicant  pay  to  the  said  de- 
fendant Barrall  his  costs  herein  In  the  Bul- 
litt county  court,  the  sum  of  $29.66,  and  that 
be  pay  the  cost  of  tbe  proceedings  in  said 
court  And  It  appearing  that  defendants 
have  recovered  no  more  on  their  appeal  here 
than  was  adjudged  them  and  was  tendered 
them  before  appeal,  and  refused,  in  the 
county  court.  It  is  adjudged  thnt  the  appli- 
cant Ed.  Quick,  recover  of  tbe  defendants, 
S.  F.  Barrall  and  Robert  Stnlk,  bis  costs  hi 
this  circuit  court,  for  which  be  may  have 
execution."  Some  further  orders  were  made 
respecting  the  payment  of  the  several  sums 
adjndgad  to  afipellant  to  be  paid  into  court 


and  held  anhfect  to  appellant's  order.  Ap- 
pellant's motion  for  a  new  trial  having  been 
overruled,  he  prosecutes  this  appeal. 

The  grounds  relied  npon  for  a  neir  trial 
an,  in  snbstanoe— First  error  i^  the  court 
In  refusing  to  qnash  the  commissioners'  re- 
iwrt;  second,  error  of  the  court  in  permit- 
ting incompetent  evidMiee  offered  by  tbe 
plaintiff;  third,  in  refusing  competent  evi- 
dence offered  by  the  defendants;  fourth,  er- 
ror of  the  court  in  refusing  to  permit  de- 
fendants to  introduce  their  proof  first  and 
assume  the  burden  of  jnroof ;  fifth,  in  refus- 
ing defendants  the  concluding  argument  to 
the  Jury;  sixth,  error  of  the  comt  In  ad- 
judging said  passway  necessary;  seventt, 
error  of  the  court  in  giving,  on  motion  of 
plaintiff,  InstrucUon  No.  1  to  the  Jury; 
eighth,  error  of  the  court  in  refusing  to  give, 
on  defendants'  motion,  instructions  M  and 
A  and  No.  4;  ninth,  that  the  verdict  is  con- 
trary to  the  law;  and,  tenth,  that  the  ver- 
dict is  against  the  evidence.  It  is  also  claim- 
ed that  the  court  erred  in  adjudging  the 
costs  in  the  circolt  court  against  the  defend- 
ant Barrall,  and  In  refusing  to  adjudge  him 
bis  costs  in  said  court  and  that  the  Judg- 
ment does  not  conform  to  the  verdict  (rf  the 
Jury,  and  is  contrary  to  law. 

Instruction  No.  1  submitted  to  the  Jury  the 
question  whether  or  not  it  was  necessary,  to 
enable  the  applicant  to  reach  a  railroad  de- 
pot or  warehouse,  or  mill,  or  a  meeting  house 
most  convenient  to  his  retidence,  for  him  to 
have  a  passway  over  the  land  of  appellant 
and  his  tenant,  Robert  Stulk.  The  second 
Instruction  required  the  Jury,  If  tbey  found 
such  passway  necessary,  to  ascertain— First 
what  would  be  a  fair  and  Just  oompoisation 
for  the  use  of  the  land  proposed  to  l>e  talcen, 
considering  its  relation  to  the  remainder  of 
the  tract  and  the  uses  for  wlUoh  It  was  taken; 
and,  second,  the  damages,  If  any,  to  the  resi- 
due of  the  tract  beyond  the  eonseqaential 
tienefits.  if  any,  that  wonld  accrue  to  tbe  vesi- 
due  of  the  tract  from  the  establtsinnent  of 
said  passway;  and,  third,  the  cost  of  putting 
up  any  gates  that  might  be  rendered  neces- 
sary by  such  passway  beteg  established.  In- 
struction No.  8  is  as  follows:  "If  tbe  Jury 
shall  find  such  passway  necessary,  and  that 
the  defendant  Robert  Stulk  has  an  estate  in 
such  land  for  years,  then  they  will  appor- 
tion the  damages  between  the  defendant  S. 
F.  Barrall  and  said  Stulk."  The  appellant 
asked  several  InstmctlonB  which  were  re- 
fused, and  which  we  deem  It  unnecessary 
to  copy  in  full  in  this  opinion.  One  of  tbe 
instructions  asked  that  the  Jury  be  instruct- 
ed, In  effect  that  he  would  be  entitled  to  a 
Just  compensation  for  the  land  pi-oposed  to 
be  tnlcen,  nud  that  Its  value  should  be  de- 
termined by  what  It  would  be  worth  to  the 
defendant  if  he  were  not  the  owner  of  it  but 
owned  the  land  on  both  sides  of  it,  under  the 
same  circumstances  as  then  existed,  and  thnt 
what  its  value  would  so  be  to  defendant  was 
what  tbe  Jury  should  award  to  him  for  it 
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Another  Instractlon  asked  and  refused  reads 
•8  follows:  ."They  are  instructed  that,  II 
they  believe  any  additlaoal  fencing  will  be 
required  by  the  establishment  of  said  pass- 
way,  then  they  siMuld  award  defendant  such 
farther  snm  as  will  compensate  him  for  any 
additional  fencing  that  may  be  rendered  nee- 
eesary."  Instruction  No.  6,  given  by  the 
conrt,  reads  as  follows:  "The  Jury  are  in- 
structed that.  If  they  believe  from  the  evi- 
dence that  the  residue  of  said  tract  is  indi- 
rectly injured  by  said  passway,  then  they 
should  find  for  the  defendant  the  amount  of 
such  damages,  but  shall  deduct  from  said 
damages,  if  any,  the  consequential  benefits, 
if  any,  which  will  be  derived  to  such  residue 
from  said  passway;  but  if  such  consequential 
benefits,  if  any,  equal  or  exceed  the  indirect 
damages,  if  any,  then  there  shall  be  no  re- 
covery under  this  instruction." 

We  are  not  inclined  to  the  opinion  that  the 
court  erred  as  to  the  question  of  where  the 
burden  of  proof  rested,  or  in  respect  to  re- 
fusing the  appellant  the  concluding  argu- 
ment to  the  Jury.  Nor  do  we  feel  authorised 
to  say  that  the  verdict  of  the  Jury  is  flagrant- 
ly against  the  evidence  in  so  far  as  the  ques- 
tions submitted  to  them  are  concerned. 

We  think  that  the  court  erred  in  the  in- 
stractlon No.  6,  given  to  the  Jury,  which  di- 
rected tbem  that.  In  event  they  found  tbat 
the  residue  of  appellant's  land  was  indirectly 
Injured  by  said  passway,  they  should  deduct 
the  consequential  benefits.  If  any,  which 
would  be  derived  from  said  passway  from 
sncfa  indirect  or  consequential  damages  to 
the  tract  aforesaid.  It  should  be  remem- 
bered that  this  is  a  private  passway,  and 
that  appellant  already  had  a  right  to  use  his 
own  land  to  pass  over,  at  his  own  will,  when- 
ever he  desired.  Hence  he  could  not  be  made 
to  account  for  any  cousequentlal  benefits  that 
be  might  derive  from  a  private  passway  es- 
tablished over  his  land  for  the  use  and  bene- 
fit of  the  applicant. 

The  court  also  erred  In  refusing  instruc- 
tion No.  8,  by  which  It  was  asked  to  Instruct 
the  Jury  that,  if  they  believed  any  additional 
fencing  would  be  required  by  the  establish- 
ment of  said  passway,  then  they  should 
award  defendants  such  further  sums  as  would 
compensate  them  for  any  additional  fencing 
that  might  be  rendered  necessary.  Appsl- 
lant  was  entitled  to  prove  that  the  proposed 
passway  separated  a  portion  of  his  land  that 
was  adapted  to  use  from  another  portion,  and 
that  in  order  to  inclose  the  whole  tract,  which 
it  would  probably  be  necessary  for  his  con- 
venience so  to  do,  he  would  have  to  make  a 
considerable  amount  of  fencing  more  than 
if  DO  passway  should  be  established  through 
his  land.  From  the  evidence  and  from  com- 
mon knowledge  it  would  seem  that,  if  a  per- 
son was  engaged  in  the  cultivation  of  fruit 
or  other  products,  it  would  be  much  safer  for 
bim  to  have  his  fruit  or  his  farm  products 
Indosed  by  fences  than  for  same  to  be  left 
without  fences,  with  a  private  passway  nm- 


nlng  tln-ough  the  land,  and  his  only  protee- 
tlon  being  gates  at  each  end  of  the  passway,- 
with  a  constant  risk  of  the  gates  baing  left 
open  or  broken  down,  and  in  a  very  short 
time  that  immense  damage  might  be  the  re- 
sult. 

Appellant  was  also  entitled  to  a  verdict  for 
the  reasonable  value  of  the  land  taken  for  the 
passway,  and  should  not  have  been  confined 
to  simply  the  value  of  the  use  thereof;  for 
the  presumption  is  that  he  never  would  again 
Itave  any  control  over  It. 

The  appellant  obtained  a  larger  Judgment 
in  the  circiilt  conrt  than  was  awarded  to  him 
In  the  county  court,  and  it  results,  therefore, 
that  the  court  erred  in  adjudging  the  costs 
in  the  circuit  court  proceedings  against  him. 
It  is  a  matter  of  no  concern  to  appellant 
whetha  Stulk  obtained  a  judgment  or  not. 
Fw  the  reasons  Indicated,  tbe  Judgment  ap- 
pealed from  is  reversed,  and  cause  remanded 
for  a  new  trial  upon  principles  consistent 
with  this  opinion. 


CHESAPEAKE  ft  N.  R.  CO.  v.  VENABLB.1 
(Court  of  Appeals  of  Kentucky.  May  28, 1901.) 
BKMOVAL  OP  CAUSE  TO  FRDBRAL  COURT— AC- 
TION TOR  INJURY  INFLICTED  IN  ANOTHBR 
STATB^-FAILVRB  TO  ALLEOB  FORBIQN  I4AW 
—FELLOW  SERVANTS  —  FAILURE  TO  KEEP 
RAILROAD  TRACK  IN  REPAIR— PUBADINO— 
KNOWLEDGE  OF  DEFECT. 

1.  An  action  against  a  railroad  company  to 
recover  damages  for  a  personal  Injury  will  not 
be  removed  to  the  federal  court  upoa  tbe  peti- 
tion of  one  against  whom  no  relief  is  sought, 
though  be  alleges  that  he  was  at  the  time  of 
the  Injun',  and  still  ia,  the  owner  of  the  rail- 
road in  the  operatioa  of  which  the  injury  was 
inflicted. 

2.  In  an  actioo  to  recover  damages  under  a 
statute  of  another  state,  it  is  not  necessary  to 
allege  the  measure  of  dJamages  under  the  for- 
eign statute,  as  the  court  wul  presume,  unless 
the  contrary  appears,  that  it  is  the  same  as 
it  would  be  under  the  Kentucky  statute. 

'  8.  A  railroafl  brakeman  may  recover  of  the 
master  for  the  ordinary  neglect  of  the  servants 
charged  with  the  duty  of  kecpiag  the  roadbed 
in  repair,  as  he  and  they  were  not  ia  the  same 
common  employment. 

4.  IgnoraBce  of  a  detect  in  th»  roadbed.  In 
a  case  where  there  was  a  duty  to  Inquire,  and 
proper  inquiry  would  have  procured  informa- 
tion, constitutes  neRliRence. 

6.  Aa  a  brakeman  injured  by  the  derailment 
of  a  car,  which  was  caused  by  a  defecUve 
roadbed,  wos  under  no  duty  and  had  no  oppor- 
tunity to  examine  the  roadbed,  it  was  not  nec- 
essary for  him,  in  suing  the  company  for  the 
injury,  to  aver  or  prove  that  he  did  not  know 
of  the  existence  of  the  defect. 

0.  The  failure  of  the  petition  to  allege  that 
defendant  knew,  or  by  the  exercise  of  reason- 
able care  could  have  known,  of  the  existence 
of  the  defect,  was  cured  by  a  verdict  for  plain- 
tiff; it  heian  averred  that  defenduut  negligent- 
ly permitti'd  its  cross-ties  and  roadbed  to  be- 
come rotten  and  defective. 

Appeal  from  circuit  court,  Allen  county. 
"To  be  ofBcIally  reported." 
Action   by    W.    L.    Venable   against    the 
Chesapeake  &  Nashville  Railroad  Company 

>  Reported  I17  Edward  W.  HInm,  Esq.,  M  tb« 
Fianktort  bar,  and  tormerly  ttat*  rtporter. 
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to  recover  damages  for  personal  injuries. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

H  B.  Drake  and  Browder  &  Browder,  for 
appellant.  Lewis  McQuown,  B.  W.  Brad- 
bum,  and  John  M.  Wllklns,  for  appellee. 

DU  KRI^LE,  J.  Appellee  brought  suit 
against  appellant  railroad  company,  alleg- 
ing that  he  was  a  brakeman  in  the  employ 
of  the  company,  which  was  the  owner  of 
and  engaged  In  operating  a  line  of  railroad 
from  ScottsvUle,  Ky.,  to  GallaUn,  Tenn.,  and 
that,  while  he  was  so  employed,  by  reason 
of  the  gross  negligence  of  the  company  In 
suffering  the  ties  of  its  roadbed  at  a  place 
in  Sumner  county,  Tenn.,  to  become  rotten 
and  defective,  the  rails  spread  under  the 
weight  of  the  cars,  a  car  was  derailed,  and 
appellee  thrown  violently  to  the  ground  and 
injured,  for  which  he  sought  damages. 

One  Weber  filed  a  petition  and  bond,  seek- 
ing the  removal  of  the  suit  to  the  United 
States  circuit  court  for  the  district  of  Ken- 
tucky, upon  the  ground  that  at  decretal  sale 
under  order  of  the  United  States  circuit  court 
for  the  Middle  district  of  Tennessee,  some 
six  years  prior  to  the  injury,  he  became,  and 
still  was,  the  sole  owner  of  the  Chesapeake 
&  Nashville  Railroad;  that  the  amount  in- 
volved was  more  than  $2,000;  and  that  he 
(the  petitioner)  was  a  citizen  of  New  York, 
and  appellee  was  a  citizen  of  Kentucky. 
The  circuit  court  refused  to  remove  the  case, 
and,  we  thinlc,  properly,  as  Weber  had  noth- 
ing whatever  to  do  with  the  controversy  in 
this  case.  He  was  not  a  party,  no  relief  was 
sought  against  him,  and,  so  far  as  this  rec- 
ord discloses,  it  was  entirely  Immaterial  to 
him  whether  appellee  recovered  Judgment  or 
not 

The  company  answered,  denying  the  aver- 
ments of  negligence  and  pleading  contribu- 
tory negligence,  which  was  denied  by  the 
reply.  The  trial  having  resulted  in  a  ver- 
dict and  Judgment  for  appellee,  the  com- 
pany urges  numerous  grounds  for  reversal. 

A  ground  Insisted  on  with  some  degree  of 
earnestness  Is  that  the  demurrer  should  have 
been  sustained,  because  the  pleading  shows 
that  the  Injury  was  received  in  Tennessee, 
and  there  is  no  allegation  concerning  the 
measure  of  damages  which,  under  the  Ten- 
nessee law,  ought  to  be  applied  by  the  Jury. 
In  support  of  this  proposition,  Bruce's  Adm'r 
V.  Railroad  Co.,  83  Ky.  174.  is  cited.  It  Is 
admitted  that  that  case  was  upon  a  cause 
of  action  given  by  the  Tennessee  statute,  and 
sought  a  recovery  not  allowed  by  the  com- 
mon law.  The  existence  and  nature  of  the 
Tennessee  statute  under  which  that  suit  was 
brought  were  specifically  set  up  In  the  peti- 
tion, and  so  the  question  here  raised  was 
not  presented  in  that  case.  The  court  there 
said,  in  an  opinion  by  Judge  Lewis:  "There 
Is  no  doctrine  better  settled  than  that  com- 
mon-law actions,  transitory  In  their  nature. 


wlU  lie  In  this  state.  If  process  be  served 
here  on  the  defendant,  although  the  cause 
of  action  arose  in  another  state;  and  this 
rule  has,  from  the  beginning,  been  applied 
as  well  to  actions  ex  delicto  as  to  those  ex 
contractu;  for.  In  the  case  of  Watts  v. 
Thomas,  2  Bibb,  458,  it  was  held  that  an 
action  for  assault  and  battery  committed  in 
the  state  of  Indiana,  then  a  territory,  would 
undoubtedly  lie  in  a  court  of  this  state." 
It  was  contended  In  that  case  that  as  the 
cause  of  action  was  not  a  common-law  right 
the  rule  stated  did  not  apply,  but  the  court 
held  that  in  that  respect  there  was  no  dis- 
tinction between  a  common-law  right  and 
a  statutory  right  No  question  was  made  or 
decided  as  to  the  necessity  for  pleading  uie 
law  of  the  state  under  which  the  right  of  ac- 
tion arose.  Whatever  may  be  the  rule  as 
to  statutory  rights.  It  is  well  settled  that  It 
is  unnecessary  to  plead  or  prove  the  law  of 
a  foreign  state  unless  it  differs  from  the 
lex  fori.  Where  a  party  seeks  to  recover 
or  defend  under  a  foreign  law,  such  law 
must  be  pleaded  and  proved  like  any  other 
fact;  but  in  the  absence  of  averment  and 
proof  the  rule  is  that  foreign  states,  whose 
system  of  Jurisprudence  is  derived  from  the 
same  source  as  our  own,  are  presumed  to  be 
governed  by  the  same  law.  So.  in  Watts 
V.  Thomas,  reterred  to  in  the  Bruce  Case, 
the  question  was  whether  for  an  assault  and 
battery  In  the  Indiana  territory  an  action 
would  lie  in  a  court  of  this  state;  and  it  was 
held,  on  the  authority  of  Mostyn  v.  Fabrlgas, 
1  Cowp.  ICl,  that  it  would  lie.  No  question 
was  made  of  pleading  or  proof  of  the  law  of 
the  Indiana  territory.  The  rule  Is  thus 
stated  in  Brimhall  v.  Van  Cbmpen,  8  Minn. 
13  (GIL  1),  82  Am.  Dec.  118:  "The  statute 
and  common  law  of  our  sister  states  are 
facts  to  be  proved,  as  any  other  facts  In  a 
cause,  by  the  party  who  seeks  to  take  advan- 
tage  of  any  difference  that  may  exist  be- 
tween such  laws  and  our  own.  Our  courts 
can  take  Judicial  notice  of  no  law  but  our 
own  and  those  enacted  by  the  fed»al  gov- 
emment  In  the  absence  of  proof  concern- 
ing the  laws  of  other  states,  the  courts  pre- 
sume they  are  the  same  as  our  own.  and 
decide  accordingly." 

It  is  argued  that  the  evidence  shows  that 
appellee  was  not  injured  by  the  defective 
ties,  but  by  a  defective  running-board  on 
the  top  of  a  car  which  was  not  derailed. 
There  was  considerable  conflict  of  testimony, 
and  some  evidence  tending  to  show  that  ap- 
pellee may  have  Jumped  from  the  car  on 
which  he  was,  as  the  car  which  left  the  track 
went  over  upon  the  opposite  side  of  the  road 
from  that  on  which  appellee  was  found. 
This,  however,  was  a  question  peculiarly  for 
the  Jury,  and  was  properly  submitted  to 
them  under  the  Instructions.  Nor  do  we 
think  the  case  presented  was  such  as  would 
Justify  a  peremptory  instruction. 

We  are  of  opinion  that  the  instructions 
correctly  state  the  law  on  the  question  of 
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ordinary  and  gross  neglect  Appellee  wast 
entitled  to  recover  for  ordinary  neglect,  if 
proven,  as  those  In  charge  of  the  repair  of 
the  roadbed  were  not  engag^ed  In  the  same 
common  employment  with  those  engaged  In 
nmnlQg  the  train.  In  2  Thomp.  Neg.  p.  OSS, 
it  is  said:  "It  is  the  duty  of  railroad  com- 
panies to  keep  their  works  and  all  portions 
of  their  track  In  sncb  repair,  and  so  watched 
and  tended,  as  to  insure  the  safety  of  all 
who  may  lawfully  be  upon  them,— whether 
passengers  or  servants  or  others.  They 
are  bound  to  furnish  a  safe  road,  and  sufiS- 
dent  and  safe  machinery  and  cars.  The 
legal  implication  is  that  they  will  have  and 
ke«p  a  safe  track,  and  adopt  suitable  in- 
struments and  means  with  which  to  carry 
on  their  business.  They  can  provide  all 
this  by  the  use  of  the  requisite  care  and  fore- 
sight, and  if  they  fail  to  do  so  they  are 
guilty  of  a  breach  of  duty,  and  are  liable  for 
the  consequences.  •  •  •  The  supreme 
court  of  Pennsylvania  has  declared  that  a 
railroad  company  is  under  an  obligation  to 
keep  a  sound  track  for  the  safety  of  all  per- 
sons who  are  transported  over  it,  whether 
passengers  or  servants.  This  is  deemed  a 
direct  and  immediate  duty,  the  nonperform- 
ance of  which  will  not  be  excused  by  the 
remote  negligence  of  its  servants  who  fail 
to  report  its  condition  or  put  it  in  repair. 
If  the  substructure  carrying  the  rails  is 
suffered  to  lie  until  it  has  become  rotten 
and  unsafe,  this  is  deemed  the  negligence  of 
the  company  Itself,  and  not  merely  that  of 
its  servants.  Casualty  from  such  a  cause 
is  not  one  of  the  ordinary  perils  which  pre- 
sumptively every  one  incurs  who  takes  serv- 
ice with  the  company.  It  is  not  likened  to 
the  breaking  of  a  rail  from  mere  accident, 
or  from  some  cause  immediately  traceable 
to  the  negligence  of  another  employe."  So, 
as  the  master  is  charged  with  knowledge  of 
the  probable  consequence  of  his  acts,  or  of 
acts  which  he  directs  or  of  which  he  is 
cognizant,  and  as,  with  regard  to  the  rights 
of  employes  engaged  in  running  the  trains, 
be  Is  supposed  to  have  actual  supervision  of 
the  cars  of  the  roadbed,  he  is  responsible 
f^r  ordinary  negligence  in  its  maintenance, 
as  for  ordinary  neglect  in  the  procuring  or 
maintenance  of  machinery  and  appliances. 
And  ignorance  of  the  condition  of  the  road- 
bed, in  a  case  where  there  was  a  duty  to 
inquire,  and  proper  inquiry  would  have  pro- 
cured Information,  is  sufficient  to  constitute 
negligence.  As  indicated  in  the  Volz  Case, 
95  Ky.  192,  24  S.  W.  119,  the  right  of  the 
employe  to  have  proper  tools,  appliances, 
and  a  reasonably  safe  place  in  which  to 
work  is  a  contract  right  in  the  employfi,  un- 
less, with  knowledge  of  the  defects,  or  un- 
der circumstances  from  which  the  law  char- 
ges him  with  Knowledge,  be  continues  In  the 
employment  But  it  was  not  alleged  in  the 
petition  either  that  appellee  did  not  know 
of  the  defective  roadbed,  or  that  appellant 
did,  or  could  by  the  exercise  of  reasonable 


diligence  have  known  It  Under  the  cir- 
cumstances of  this  case,  the  defect  being 
alleged  in  the  roadbed,  which,  as  brakeman, 
appellee  was  under  no  duty  and  had  no  op- 
portunity to  examine,  we  do  not  think  It 
necessary  to  aver  or  prove  that  appellee  did 
not  know  of  the  existence  of  the  defect. 
But  it  is  urged  that  an  averment  that  the 
master  Icnew  of  the  existence  of  the  defect 
or  by  the  exercise  of  reasonable  care  could 
have  known  it,  was  essential,  and  that  this 
defect  was  not  cured  by  the  pleadings,  nor 
by  a  submission  of  that  question  to  the  Jury 
by  the  instructions.  The  majority  of  the 
court  however,  are  of  opinion  that  the 
maintenance  of  the  roadbed  in  proper  con- 
dition is  a  matter  which,  In  law,  Is  supposed 
to  b»  under  the  personal  supervision  of  the 
master,  in  so  far  a»  it  affects  the  safety  of 
the  servants  engaged  in  operating  the  train, 
and  that  therefore  the  averment  that  the 
company  negligently  permitted  its  cross-ties 
and  roadbed  to  become  rotten  and  defective 
is  a  siiffident  averment  to  support  the  ver- 
dict For  the  reasons  given,  the  Judgment  is 
affirmed. 


ELLERHERST  v.  F7THIAN  et  aLi 

(Ooart  of  Appeals  of  Ifentncky.    May  17, 1901.) 

TRUSTS  AND  TRUSTEES— POWER  OF  COURT  TO 

AUTHORIZE  BORROWING  OF  MONET 

AND  EXECUTION  OF  MORTOAOB. 
Under  a  will  devising  property  to  trustees 
to  establish  and  maintain  a  hospital,  to  be  con- 
ducted in  such  manner  as,  in  the  judgment  of 
the  trustees,  will  do  the  greatest  good,  and  re- 
quiring the  trustees  to  annually  report  their 
acts  to  the  highest  court  in  the  county  having 
original  equitable  jurisdiction,  the  circuit  court 
has  power  to  authorize  the  trustees  to  borrow 
money  to  pay  debts  and  make  needed  repairs, 
and  to  execute  a  mortgage  on  the  trust  proper- 
^  to  secure  its  payment. 

Appeal  from  circuit  court  Campbell  coun- 
ty. 

"To  be  officially  reported." 

Agreed  case  between  J.  L.  Pythian  and 
others,  trustees  of  Speers  Hospital,  as  plain- 
tiffs, and  Charles  Ellerberst  as  defendant 
submitting  the  question  whether  plaintiffs 
have  power  to  borrow  money  and  mortgage 
the  trust  property  to  secure  its  payment 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

M.  Herold,  for  appellant  C.  J.  &  W.  W. 
Helm  and  J.  C.  Wright  for  appellees. 

PATNTER,  C.  J.  Elizabeth  L.  Speers 
made  and  published  her  last  will.  In  which 
she  made  many  specific  devises.  The  nine- 
teenth clause  of  the  will  disposes  of  the  resi- 
due of  her  estate;  As  much  of  that  clause 
of  the  will  as  is  necessary  to  b^  quoted 
reads  as  follows:  "It  is  my  will  that  my 
said  executors  •  •  •  convey  and  trans- 
fer the  entire  balance  of  my  estate,  real, 


>  Reported    br    Edvard    W.    Hlses,    Eaq.,    at    Ui* 
Ftasktort  bar,  and  formerly  state  reporter. 
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perEonal,  and  mixed,  of  every  kind  and 
wherever  situated,  *  •  •  for  the  estab- 
lishment and  maintenance  of  a  hospital  in 
the  city  of  Dayton.  In  Campbell  county, 
Kentucky;  the  said  hospital  to  be  erected 
maintained,  and  conducted  In  such  manner 
and  upon  such  plan  aa,  In  their  Judgment, 
wonld  do  the  greatest  good.  Said  trustees 
shall  annually  report  all  their  acts  and  do- 
ings to  the  highest  court  in  snid  county  hav- 
ing original  equitable  Jurisdiction,  and  all 
vacancies  in  said  trustees  shall  be  filled  by 
said  court"  This  action  Involves  the  inter- 
pretation of  that  clause  of  the  will.  The 
trustees  originally  appointed  seem  to  have 
resigned  or  been  removed,  and  the  appel- 
lees, J.  I/.  Pythian,  W.  E.  Senour,  and  J.  O. 
Jenkins,  substituted  in  their  stead.  •The 
money  which  was  paid  -to  the  trustees  was 
spent  in  the  erection  of  a  very  handsome 
and  commodious  hospital.  Either  In  the 
erection  or  management  of  the  hospital  it 
has  become  Involved  in  the  sum  of  $8,000, 
and  $2,000  more  Is  wanted  .for  the  purpose 
of  needed  repairs.  The  trustees  who  are 
now  acting  were  appointed  by  the  Camp- 
bell circuit  court,  and  they  appUed  to  tliat 
court  to  grant  them  permission  to  borrow 
the  $8,000,  and  execute  a  mortgage  upon  the 
hospital  property  to  secure  it.  The  ques- 
tion inyolved  on  this  appeal  is  as  to  wheth- 
er the  court  had  the  power  to  authorize  the 
trustees  to  contract  the  Indebtedness  in 
question,  and  execute  a  mortgage  upon  the 
property  to  secure  its  payment  It  is  evi- 
dent that  the  testatrix  intended  that  a  court 
of  general  equitable  Jurisdiction  in  CampbeU 
coimty  should  have  a  supervisory  power  in 
the  management  and  control  of  the  prop- 
erty. It  wonld  have  been  idle  to  have  giv- 
en to  the  court  authority  to  require  the  trus- 
tees to  execute  bond  for  the  faithful  dis- 
charge of  their  duties  as  such,  and  to  require 
them  to  make  reports  to  the  court  if  it  was 
not  Intended  that  It  should  have  some  con- 
trol over  the  property  and  the  trustees.  It 
is  the  Judgment  of  the  trustees  that  it  is  In 
the  interest  of  the  institution  that  they 
should  be  permitted  to  borrow  money  to 
meet  its  obligations  and  make  needed  im- 
provements. Their  Judgment  is  approved 
by  the  court  to  which  it  was  their  duty  to 
make  reports  as  to  the  condition  of  the  fund 
or  property.  It  would  be  imfortunate  if 
there  was  no  power  anywhere  to  enable  the 
trustees  to  relieve  the  institution  of  its  pres- 
ent embarrassment,  and  place  it  in  a  posi- 
tion where  it  can  take  care  of  the  sick,  and 
thus  accomplish  the  beneficent  purpose  of 
the  testatrix.  This  is  unquestionably  a 
charitable  institution.  In  reference  to  trusts 
which  are  charitable,  Perry,  Trusts,  {  707, 
says:  "In  all  these  cases  It  is  immaterial 
from  what  source  the  funds  that  constitute 
the  trust  are  derived,— whether  from  the 
bounty  of  individuals,  the  crown,  the  state, 
or  legislature.  If  a  ti'ust  is  contemplated 
and  endowed  with  funds  from  any  source 


for  a  g^ieral  public  purpose.  It  will  be  regu- 
lated and  controlled  by  a  court  of  equity, 
upon  proceedings  instituted  before  It"  The 
circuit  court  provided  in  its  order  that  a 
sinking  fund  should  be  created  for  the  pur- 
pose of  paying  the  interest  which  may  ac- 
cumulate on  the  d^t  snd  also  for  the  pay- 
ment of  the  debt.  It  seems  to  have  been 
careful  to  protect  the  institution  by  requir- 
ing the  trustees  to  create  a  fund  to  meet 
its  liabilities.  The  institution  is  situated  In 
the  county  in  which  the  circuit  Judge  re- 
sides. He  is  acquainted  with  it  and  tbth 
character  of  its  trustees,  and  we  feel  It  safe 
to  follow  his  Judgment  as  to  what  is  best 
for  it    The  Judgment  is  afiirmed. 


McCOBMICK  V.  XEISEB.* 
(Conrt  of  Appeals  of  Keatncfcy.  May  23, 1901.) 
ACKNOWLEDGMENT  —  FAILURE  TO  EXPLAIN 
UORTOAOE  TO  HARRIED  WOMAN. 
It  was  the  doty  of  a  clerk  taking  the  ac- 
knowledgment of  a  married  woman  to  a  mort- 
gage to  explain  to  her  the  nature  and  effect  of 
the  instrument,  but  his  failure  to  do  so  did  not 
invalidate  the  mortgage  where  she  herself  read 
and  understood  the  instrument 

Appeal  from  circuit  court,  Daviess  county. 

"Not  to  be  officially  reported." 

Action  by  D.  E.  Yeiser  against  Allle  E. 
McCormIck  to  enforce  a  mortgage  lien. 
Judgment  for  plaintilF,  and  defendant  ap- 
peals.   Affirmed. 

K.  B.  Anderson  and  Miller  &  Todd,  for  ap- 
pellant   Hays  &  Wells,  for  appellee. 

HOBSON,  J.  Appellee,  D.  E.  Yeiser,  held 
a  note  for  $7C0,  signed  by  W.  N.  McCormick, 
and  secured  by  a  mortgage  signed  by  W.  N. 
McCormick  and  his  wife,  Allle  E.  McCor- 
mick, who  is  the  appellant  in  this  case.  On 
May  10,  1899,  he  filed  this  suit  to  enforce 
his  mortgage  lien.  The  note  and  mortgage 
were  given  November  2,  1892,  and  no  part 
of  the  debt  had  been  paid.  The  husband 
made  no  defense.  The  wife  filed  answer,  in 
which  she  alleged  that  the  property  was  not 
worth  over  $760,  and  was  the  homestead 
of  the  family;  that  she  signed  the  mortgage 
on  the  assurance  of  Yeiser  that  she  should 
remain  in  possession  during  her  life;  that 
this  assurance  was  made  to  her  fraudulent- 
ly, to  -deceive  her,  and  but  for  it  she  would 
not  have  signed  the  mortgage:  that  she  did 
not  acknowledge  the  instrument  separate  and 
apart  from  her  husband,  and  that  it  was 
not  explained  to  her  by  the  officer  who  took 
the  acknowledgment  The  allegations  of  the 
answer  were  traversed  by  a  reply,  and  on 
final  hearing  the  court  entered  a  Judgment 
foreclosing  the  mortgage.  On  the  whole  case 
we  do  not  think  the  chancellor's  finding 
should  be  disturbed.  The  proof  shows  that 
the  mortgage  would  have  been  valueless  if 
it  did  not  Include  the  homestead.    Yeiser 

>  Reported    br    Edward   W.    Hlnes,    Esq.,    of    tli* 
Fnmktort  bar,  and  (ormerly  itata  reportar. 
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boRvwed  oat  of  bank  a  part  of  tbe  money 
for  wUch  the  mortgage  -was  g^lven,  and  was 
very  taidolgent  in  -vraitlng  for  the  payment 
of  the  debt.  Finally,  the  husband  told  him 
to  sen  the  propeii7,  and  thus  get  his  money. 
The  wife  refneed  to  sign  the  deed,  and  the 
husband  then  told  falm  to  foreclaee  his  mort- 
gage. The  proof  shows  It  was  a  fair  trans- 
action. It  requires  dear  proof  of  fraud  to 
invalidate  an  instrument  after  so  many 
years.  Without  going  Into  the  questions  of 
law  discussed,  we  rest  our  judgment  on  the 
ground  that,  on  any  view  of  the  law,  the 
defense  relied  on  was  not  made  out  It  Is 
true,  the  clerk  did  not  read  the  mortgage  to 
the  wife,  or  explain  Its  contents  to  her;  bat 
she  read  It  herself.  In  his  presence,  and  tes- 
tifies she  understood  it.  The  other  evidence 
also  shows  this.  It  was  the  duty  of  the 
officer  to  explain  to  her  the  nature  and  effect 
of  the  in^rumenti  but  where  she  read  It 
herself,  and  understood  the  Instrument,  It 
is  not  Invalid  because  the  ofllcer  failed  to 
go  through  a  mere  form.  Jett  v.  Sogers, 
12  Bush.  664;  Moorman  v.  Board,  11  Bush, 
135.     Judgment  afBrmed. 


OOLEMAN'S  ADM'X  v.  PITTSBUaQ,  0.,  O. 

&  ST.  L.  RY.  CO.i 
(Court  of  Appeal*  of  Kentucky.    May  23, 1901.) 
MASTEK  AND  SKilVA^JT— INJURY  TO  RAILROAD 
FLAGMAN   AT    STREET   CROSSING— CONTRIB- 
UTORY     NEOLIGBNCB  —  INSTRUCTIONS      TO 
JURY— HARHUESB  BRSOE. 

1.  The  failure  to  have  a  servant  on  the  rear 
of  a  backing  train  to  give  warning  of  its  ap- 
proach to  a  street  crossing  was  not  negligence, 
as  to  a  flagman  at  the  crossing,  who  could  have 
seen  the  train  if  he  had  been  performing  bis 
duty  to  keep  a  watch  for  approaching  trains. 

2.  It  was  error  to  instrnct  me  jury  that  there 
coold  be  no  recovery  for  the  flagman's  death- 
unless  the  servants  in  charge  of  the  train  were 
gnilty  of  gross  negligence,  but,  as  defendant 
was  entitled  to  a  peremptory  instruction,  the 
error  was  harmless. 

Appeal  from  circuit  court,  J^erson  cetm> 
ty,  common  pleas  division. 

"Kot  to  be  ofliclaliy  reported." 

Action  by  the  administratrix  of  John  K. 
Orieman  against  the  Pittsburg,  Oinclnnatl, 
Chicago  &  St  Louis  Kailway  Company  to 
recover  damages  for  the  death  of  plaintiffB 
Intestate.  Judgment  for  defendant,  and 
plaintiff  appeals.    AfBrmed. 

John  I.  Calloway  and  John  O.  Miller,  for 
appellant.    Charles  H.  Gibson,  for  appellee. 

OnSEAS,  X  The  decedent,  John  E.  Ool»- 
man.  was  employed  by  appellee  as  a  crossing 
flagman  on  Rowan  street,  between  Four- 
teenth and  Fifteenth  streets,  in  Louisvilla 
On  the  10th  of  May,  1895,  he  was  killed  by 
one  of  appellee's  freight  trains  striking  him 
at  the  crossing  at  which  he  was  employed. 
Tliere  were  a  number  of  tracks  (half  a  dozen 
or  more)  crossing  Rowan  street  at  this  point. 


■Raported    by    Bd-ward    W.    HInes.    Esq.,    o(    tbs 
Fruklort  bar,  and  formerly  state  reporter. 


and  It  waa  tte  doty  of  the  decedent  to  notice 
all  approaching  trains,  and  to  give  warning 
to  those  traveling  the  street  at  that  point, 
to  prevent  accidents.  It  was  a  primary  re- 
quirement of  decedent's  service  that  be 
should  be  in  aueh  necessary  position  as  to 
enable  him  to  we  each  and  every  train  ap- 
proaching that  crossing  upon  any  of  the 
tracks  of  appellee,  and  thereupon  to  give 
notice  by  proper  signal  to  such  persons  as 
might  be  then  attempttng  to  use  the  street 
at  that  point.  At  the  time  of  decedent's 
death  he  had  just  signaled  to  the  driver  of 
a  wagon  that  a  train  was  approaching  the 
crossing.  This  train  was  probably  the  one 
that  struck  the  decedent.  It  was  a  locomo- 
tive coupled  on  to  elg^t  or  ten  cars,  and 
which  was  backing  across  Rowan  street, 
sou13i,  to  couple  on  to  other  cars  at  that  point. 
The  rear  brakeman  had  crossed  the  street 
and  gone  on  south,  evidently  to  prepare  for 
the  coupling;  the  street  running  practically 
east  and  west.  Tlie  front  brakeman  was  on 
the  opposite  side  of  tb»  train  to  decedent, 
and  towards  the  front.  The  conductor  was 
making  a  coupling  between  two  of  the  can, 
and  therefore  out  of  sight,  at  the  time  of 
the  accident.  By  reason  of  a  curve  and  ob- 
structlen  of  buildings,  the  fireman's  position 
was  out  of  sight  of  the  place  of  accident, 
and  the  engineer  was  on  the  opposite  side. 
It  is  complained  for  appellant  that  the  negli- 
gence in  this  case  was  the  absence  of  some 
one  on  the  rear  of  the  train  to  give  warn- 
ing to  decedent  of  its  approach  and  bis  con- 
sequent danger.  The  train  is  shown  to  have 
been  moving  cautiously  and  slowly,  and  it 
was  not  suggested  that  there  was  any  ab- 
sence of  the  uBoal  signal,— the  ringing  of 
belt  The  sole  question  of  negligence,  as  we 
gather  it,  Is  that  of  the  absence  of  a  brake- 
man  or  .some  person  on  the  rear  of  the  back- 
ing train  at  the  time  of  the  Injury.  It  may 
be  accepted  without  argument  that  a  railroad 
company  owes  a  different  duty  to  its  servanta 
engaged  in  operating  its  trains  from  that 
it  owes  to  its  passengers  or  the  publia  That 
tJie  absence  of  some  one  at  the  rear  of  the 
train  at  the  point  of  crossing  to  give  warn- 
ing of  the  train's  approach,  so  as  to  prevent 
Injury  to  those  using  the  street  at  that  point, 
would  have  been  negligence,  so  f&r  as  the 
public  was  affected,  cannot  be  questioned. 
But  this  is  precisely  what  appellee  had  pro- 
vided for  in  placing  fbe  decedent  at  that 
point  It  could  not  be  said  to  have  bees 
negligence  In  appellee  to  have  failed  to  have 
a  brakeman  or  other  servant  on  the  rear  of 
the  train  at  the  crossing,  when  it  had  an- 
other there,  whose  special  and  sole  duty  It 
was  to  observe  the  approach  of  trains  and 
of  pedestrians  and  vehicles,  so  as  to  give 
timely  and  adequate  warning  of  the  danger. 
No  witness  is  shown  to  have  seen  the  trahi 
strike  the  decedent  but  he  was  seen  a  mo- 
ment before  he  was  struck,  when  he  was  in 
the  act  of  flagging  the  wagon  above  refer- 
red to,  and  was  seen  a  moment  afterwards 
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aa  he  had  fallen  beside— or,  rather,  beneath— 
the  car.  The  nature  of  his  wound  showed 
that  he  was  struck  on  the  right  side,  towards 
the  front,  evidently  by  the  sharp  end  of 
a  beam  of  one  of  the  rear  freight  cars,  tear- 
ing open  bis  body  and  producing  Instant 
death.  He  evidently  was  not  standing  be- 
tween the  rails  of  the  track,  but  was  stand- 
in  too  near  to  it.  There  is  shown  to  have 
been  ample  room  between  the  tracks  for 
decedent  to  have  performed  his  services  in 
safety  to  himself.  It  was  his  duty  to  watch 
for  trains,  and  to  keep  himself  out  of  unnec- 
essary danger.  It  is  difficult  to  Imagine  how 
decedent  could  possibly  have  been  struck 
by  the  train  unless  he  was  neglecting  one  of 
these  duties;  for,  if  he  failed  to  note  the  ap- 
proach of  the  train,  it  was  a  neglect  of  his 
duty,  and  such  a  one  that,  had  it  resulted  in 
the  injury  to  a  stranger,  would  unquestion- 
ably have  made  his  master,  the  appellee, 
liable.  Or,  did  he  know  of  the  train's  ap- 
proach, and,  from  bis  experience  and  the 
nature  of  his  employment,  knew  the  danger 
of  standing  too  close  to  the  track,  and  yet  did 
80,  the  calamity  of  liia  death  would  be  due 
solely  to  his  own  carelessness.  A  servant  of 
a  steam-railroad  company,  who  la  charged 
with  an  important  and  particular  duty  to 
his  master  and  to  the  public,  will  not  be 
allowed  to  profit  by  any  neglect  of  that  duty. 
Not  only  the  fairest  principles  of  justice  be- 
tween men  would  prevent  it,  but  also  public 
policy  forbids  that  a  premium  should  be 
placed  by  the  law  upon  the  neglect  of  such 
duty;  and  such  would  be  done  did  the  courts 
allow  a  recovery  by  the  servant  from  the 
master  for  the  former's  Injury,  which  could 
mot  have  resulted  save  from  his  neglect  of 
such  duty.  Those  in  charge  of  the  train  had 
the  right  to  presume  that  decedent  was  In 
the  discharge  of  his  duty  at  the  point  of 
the  crossing,  and  that  therefore  he  was  not- 
ing the  train's  approach,  and  doing  all  that 
was  necessary  to  relieve  tlie  master  from 
liability  on  that  account  The  master  was 
under  no  obligation  to  give  the  flagman  spe- 
cial notice  of  that  which  It  was  already  his 
duty  to  know,  or  to  provide  a  brakeman  or 
other  servant  for  the  rear  of  the  car  to  warn 
him  to  take  notice  of  that  which  It  was 
his  primary  duty  to  observe.  From  a  care- 
ful inspection  of  this  record,  we  are  unable 
to  see  wherein  any  negligence  from  appellee 
towards  the  decedent^  is  proven.  Therefore 
the  court  should  have  given  to  the  Jury  the 
peremptory  Instruction  asked  for  at  the  close 
of  the  plaintitTs  testimony.  Instead  of  giv- 
ing the  peremptory  instruction,  the  court 
proceeded  with  the  trial,  defendant's  evi- 
dence In  no  wise  showing  negligence  upon 
the  part  of  its  servants  towards  the  deceased, 
and  at  the  close  of  the  evidence  defendant 
again  moved  for  the  peitemptory  instruction, 
which  was  overruled.  It  should  have  been 
given. 

The  oonrt  instructed  the  Jury  to  find  for 
appellant  only  la  the  event  that  appellee's 


servants  In  control  ot  the  train  were  guilty 
of  gross  negligence  on  the  occasion  of  the 
injury  sued  for,  and,  though  this  was  error, 
yet,  as  we  have  arrived  at  the  conclusion 
that  the  peremptory  instruction  should  have 
been  given  when  first  asked  for,  appellant 
was  not  prejudiced  by  the  character  of  the 
instructions  given  to  the  Jury,  which  were 
more  favorable  than  she  was  entitled  to. 
The  verdict  of  the  Jury  finding  for  the  de- 
fendant, and  the  Judgment  of  ttae  court  there- 
on, are  therefore  affirmed. ' 


GARTH'S  GUARDIAN  t.  THOMPSON.* 

(Court  of  Appeals  of  Kentucky.    May  24, 1901.) 

PARTITION  —  STATUTORY    PROCEBDINO— POW- 
ER or  COURT  TO  MAKE  PARTITION 
WITHOUT  COUUISSIONBRS. 

In  an  ex  parte  proceeding  by  a  guardian 
for  the  partition  of  real  estate,  under  Gv.  Code 
Prac.  S  499,  which  provides  for  the  appoint- 
meot  of  commissioners  to  divide  the  property, 
there  must,  upon  the  rejection  by  the  court  of 
the  report  of  the  commissioners  thus  appoint- 
ed, be  another  division,  either  by  the  same  com- 
missioners, or  by  other  commissioners  appoint- 
ed by  the  court,  as  the  court  has  no  power  to 
make  partition,  except  by.  confirming  a  report 
of  commissioners. 

Appeal  from  drcnit  court,  Bourbon  county. 

"To  be  officially  reported." 

Action  by  Frank  Bedford,  guardian  of 
Joanna  Garth  and  of  F.  A.  Thompson,  for  a 
partition  of  land.  Judgment  of  partition,  and 
plalntifC,  as  guardian  of  Joanna  Garth,  ap- 
peals.   Reversed. 

H.  C.  Howard,  for  appellant.  T.  Earl  Ash- 
brook,  for  appellee. 


WHITE,  J.  Frank  Bedford,  statutory 
guardian  of  Joanna  Garth  and  of  F.  A. 
Thompson,  filed  a  petition  ex  parte,  in  the 
circuit  court  of  Bourbon  county,  seeldng  a 
division  ot  certain  lands  owned  Jointly  by 
his  two  wards.  The  court,  upon  proper  show- 
ing, appointed  commissioners  to  divide  and 
report  as  provided  by  the  Code.  Upon  report 
being  filed,  Fannie  Shropshire,  aa  next  friend 
of  the  Thompson  child,  filed  exceptions,  after 
the  statutory  guardian  had  declined  to  do  so, 
and  then  the  court  appointed  a  guardian  ad 
litem  to  represent  Joanna  Garth,  at  the  re- 
quest of  the  statutory  gniardian,  who  de- 
clined to  represent  either  child  as  against  the 
other.  Upon  trial  of  the  exceptions  the  court 
sustained  the  exceptions,  and  then  directed  a 
division  to  be  made,  and  a  line  to  be  run  to 
conform  to  his  Judgment  under  the  proof. 
The  partition  made  by  the  court's  commla- 
sioners  allotted  to  appellant  51.40  acres,  in- 
cluding a  tenement  house  and  large  bam,  and 
to  appellee  44.15  acres,  without  any  buildings, 
but  with  a  right  of  way  over  the  other  share 
to  the  turnpike.    The  division,  aa  directed 

>  Reported  by  Edward  W.  Hlnei,  Esq.,  et  the 
Frankfort  bar,  and  formerly  itata  reportar. 
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by  the  eonrt,  glvea  to  appellant  61.66  acres, 
the  same  land,  anbstantlaUy.  as  ^ven  by  the 
commissioners,  bat  does  not  Include  the  barn. 
To  appellee  Is  siren  44  acres,  including  the 
ham.  The  difference  In  the  two  divisions  Is 
made  by  slightly  changing  and  straightening 
the  line  dlridlng  the  two  parcels. 

From  the  proof  heard  on  the  exceptions, 
we  are  of  opinion  that  there  was  no  error 
In  rejecting  the  partition  made  by  the  com- 
missioners as  inequitable  and  unequal.  The 
question  is  then  presented,  did  the  court  have 
the  right  and  power  to  msiks  partition  wltb- 
oQt  reference  to  the  same  or  other  commis- 
6bn»87  For,  If  the  court  could  not  make 
partition,  it  will  be  winecessary  to  dlscnss 
the  question  as  to  whether  the  division  order- 
ed is  fair  or  not  By  sectlcm  499,  Civ.  Code 
Praa,  Is  provided  a  complete  statutory  rem- 
edy for  partition  of  lands  among  joint  own- 
MS.  The  county  court  is  given  concurrent 
jurisdiction  with  the  circuit  court  in  such 
cases.  I^is  section  provides  for  the  appoint- 
ment of  commissioners  to  divide  the  land. 
Their  report  is  subject  to  exception  by  either 
party,  and  may  be  rejected  or  confirmed  by 
the  court  upon  proof  as  to  its  fairness.  But 
we  think  it  clear  that  when  the  partition  la 
sought,  and  the  jurisdiction  is  obtained  un- 
der that  provision  of  the  Code,  whether  in 
the  circuit  or  county  court,  the  provision  toe 
commissioners  cannot  be  disregarded,  and, 
after  they  have  been  appointed  and  report, 
the  power  of  the  court  extends  (mly  to  the 
approval  and  confirmation  or  rejection  of  the 
report.  If  the  court  rejects  the  report,  a  sec- 
ond partition  must  be  had  by  commissioners, 
either  the  same  ones  formerly  appointed,  or 
new  ones  selected  by  the  court  We  are 
clearly  of  opinion  that  in  proceedings  under 
section  499,  Civ.  Code  Prac  the  court  has  no 
power  to  make  partition  or  specifically  direct 
the  comntlssioners  how  to  make  the  division. 
That  matter  is  committed  to  the  commission- 
ers, subject  to  approval  of  the  court  That  a 
report  by  commissioners  la  necessary,  and 
cannot  be  dispensed  with.  Is  shown  most 
clearly  by  subsection  8,  which  provides: 
"Said  report  and  deed  shall  be  recorded  in 
the  clerk's  office  of  the  county  court  in  prop- 
er books  to  be  kept  for  that  purpose;  and, 
If  the  report  be  confirmed  by  the  circuit  courtj 
it  and  the  deed  shall  be  certified  by  the  clerk 
of  that  court  to  the  clerk  of  the  county  court 
for  record."  In  this  case  the  proceedings 
were  ex  parte  by  the  statutory  guardian, 
and  were  under  the  provisions  of  section  499. 
We  therefore  conclude  that  upon  the  rejec- 
tion of  the  report  of  division,  a  re-reference 
should  nave  been  had  to  the  same  or  other 
commissioners,  as  the  court  had  no  power  to 
make  partition  except  by  confirming  a  report 
of  commissioners.  The  question  of  the  pow- 
er and  jnrisdlctlan  of  courts  of  equity  to  make 
psrtitloa  is  not  presented,  because  it  is  clear 
that  this  proceeding  was  under  the  Code,  and 
taifiht  have  been  in  the  county  court  as  well 
as  in  the  circuit  court    For  the  reasons  Indi- 


cated, the  judgment  of  partition  Is  reversed, 
and  cause  remanded  for  further  proceedings 
consistent  herewith. 


8WBB3T  T.  STEVmfSA 
(Oonrt  of  Appeals  of  Kentucky.    May  21, 1901.) 

TRUSTS— ORANTBB    IN     DEED    HOLDING    FOR 
HIMSELF  AND  ANOTHBR. 

1.  Where  plaintiff  and  defendant  pnrchaaed 
land  jointly,  and  had  it  conveyed  to  defendant 
under  aa  agreement  by  which  defendant  made 
the  cash  payment  of  ooe-third  of  the  price,  and 
plaintiff  was  to  pay  the  remaining  two-thirds, 
which  be  subaequently  did,  and  each  party  was 
to  hare  an  interest  proportioned  to  the  pay- 
ment he  made,  defendant  will  be  required  to 
convey  to  plaiatiS  two-thirds  of  the  land. 

2.  As  to  payments  for  improvements  made 
by  the  parties  as  joint  owners  and  occupants 
of  the  property,  neither  has  any  claim  against 
the  other. 

Appeal  from  circuit  court,  Kenton  county. 

"Not  to  be  officially  reported." 

Action  by  Samuel  G.  Sweet  against  Mary 
F.  Stevois  to  compel  defendant  to  execute 
a  conveyance.  Judgment  for  defendant  and 
plaintiff  appeals.     Reversed. 

Raymond  0.  Gray,  for  appellant  Harvey 
Myers,  for  appellee. 

GUFFY,  J.  It  seems  to  be  the  contention 
of  appellant  that,  by  and  under  an  agree- 
ment between  him  and  the  appellee  (who  is 
his  sister).  It  was  agreed  that  tbey  would 
purchase  the  property  in  contest  in  this  ac- 
tion, and  that  appellee,  who  had  $400  In  mon- 
ey, would  pay  the  same  as  first  payment 
upon  the  prcq^erty,  and  appellant  was  to  pay 
the  other  $800  of  the  purchase  price,  and 
that  in  order  to  do  so  a  loan  was  to  be  ob- 
tained from  the  Home  Building  &  Loan  As- 
sociation, No.  1,  of  Ludlow,  Ky.,  which  was 
to  be  secured  by  a  mortgage  executed  upon 
the  house  and  lot  the  deed  to  be  taken  in 
the  name  of  appellee,  and  appellant  wns  to 
pay  the  premium  and  dues  upon  said  mort- 
gage, and  appellee  was  to  deed  him  two-thirds 
of  said  lot  All  of  the  foregoing  seems  to 
have  been  complied  with  on  the  part  of  both 
parties,  or,  at  least  the  appellant  paid  in 
dues  and  premiums  considerably  more  than 
$800.  After  these  payments,  and  perhaps 
some  others  alleged  to  have  been  made  by 
plaintiff,  were  made,  the  defendant  refused  to 
convey  any  part  of  the  real  estate  to  plaintiff, 
or  to  recognize  his  right  to  any  part  thereof. 
The  defendant  (now  appellee)  also  In  her  an- 
swer denied  totally  the  contract  alleged  and 
set  up  by  the  appellant  and  denied  that  he 
bad  paid  any  part  of  the  consideration  for 
the  house  and  lot,  or  had  in  any  manner 
paid  for  the  same;  It  being  her  contention 
that  payments  that  were  personally  made 
through  his  hands  we^e  her  money,  that  he 
owed  her  for  board  and  rent  After  the 
issues  were  fully  made  up  and  proof  taken, 
the  court  dismissed  plaintiff's  petition;  hence 
this  appeal. 

>  Reportea    by    Edward    W.    HInea,    Esq.,    of    tb* 
Frankfort  bar,  and  formerly  state  reporter. 


Digitized  by 


Google 


48 


CS  S0UTHWE8TBBM  BEPORTER. 


(Ky. 


Tlie  evidence  errtabllBhea  beyond  dispute 
that  for  a  considerable  time  the  plaintiff  and 
defendant  both  occupied  Jolntlj  the  property, 
and  that  after  plalntllTa  second  main-iage  be 
and  his  family  continued  to  occupy  tlie  prop- 
erty jointly  with  defendant  The  defend' 
ant  in  her  deposition  admits  that  the  $400 
paid  by  her  'was  all  of  tiie  money  that  she 
had,  and  that  her  only  income  was  a  pension 
of  $12  per  month,  except  the  amount  of  mon- 
ey that  the  plaintiff  for  a  time  paid  her  for 
board.  The  deposition  of  appellant,  of  course, 
sustains  his  claim,  and  he  In  fact  shows  that 
be  paid  oot  for  improvements  and  pay- 
ments about  92,300,  and  it  may  be  remarked 
here  that  he  was  occupying  ttie  property 
and  was  supposed  to  be  the  owner  of  two- 
thirds  thereof.  He  Introduced  a  number  of 
wltuesses,  one  of  whom  (McNeil)  was  the 
agent  of  Tanner,  the  vendor  of  defendant, 
and  who  made  the  sale,  and  bis  testimony 
clearly  sustains  plaintiff's  contention'  as  to 
the  contract  claimed  by  him.  It  also  clearly 
appears  from  the  testimony  of  Robinson, 
a  carpenter,  as  well  as  by  the  written  con- 
tract filed,  that  plaintiff  paid,  under  one  con- 
tract for  improvements,  $530.  And  several 
other  witnesses  sustain  the  claim  of  plaintiff 
as  to  his  interest  in  the  property  in  ques- 
tion. It  is  true  that  the  deposition  of  de- 
fendant is  quite  the  reverse  of  that  given 
by  the  plaintiff,  and  that  some  of  her  wit- 
nesses tend  to  contradict  plaintiff  and  his 
witnesses,  but  after  a  careful  consideration 
of  all  of  the  testimony  introduced  both  by 
plaintiff  and  defendant,  and  all  the  facts  and 
circumstances  proven  by  both  parties,  we  are 
forced  to  the  conclusion  that  the  defendant 
accepted  the  deed  in  trust  for  the  plaintiff 
to  the  extent  of  the  two-thirds  interest  that 
he  was  to  pay  of  the  purchase  money,  and 
which  we  think  It  is  clearly  shown  that  he 
has  paid.  This  being  true,  it  follows  that 
be  Is  entitled  to  a  conveyance  of  a  two-thirds 
undivided  interest  In  the  property  In  ques- 
tion, and  the  court  should  have  so  adjudged. 

We  think  the  fair  Ihference  from  the  te«- 
timony  Is  that,  so  far  as  any  payments  for 
improvements  are  concerned,  made  either 
by  plaintiff  or  defendant,  they  were  made 
as  Joint  owners  and  occupants  of  the  prop- 
■erty  In  question,  and  that  neither  has  any 
claim  against  the  other  for  or  on  that  ac- 
count, nor  upon  any  accounts  for  rent  or 
board.  For  the  reasons  Indicated,  the  judg- 
ment Is  reversed,  and  cause  remanded  for 
judgment  and  for  proceedings  In  accordance 
with  this  opinion. 


THOMPSON  T.  LOUISVILLE  A  N.  H.  C0.» 
(Court  of  Appeals  of  Kentucky.  May  23. 1901.) 
BVIDBNCB  —  ANCIENT  DEEDS  —  ADVERSE  USB 
OF  RAILROAD  RIGHT  OF  WAT  AS  PASSWAY. 
1.  An  unrecorded  deed  in  possession  of  the 
^antee,  under  which  he  has  been  Id  possession 


'  Reported    br    Edvard   W.    HIaea,    Esq.,    •(    th« 
Fraalifort  bar,  and  formarly  state  reportar. 


for  40  years,  cUimlnc  title,  U  admloriUe  in  evi- 
dence as  an  ancient  document. 

2.  No  presumption 'of  a  grant  arises  from  the 
use  as  a  pass  way  for  40  yean  of  i>art  ef  a  rail- 
road right  of  way,  where  it  is  manifest  that 
the  entire  right  of  way  will  ultimately  become 
essential  to  the  company  in  the  operation  of 
its  road,  and  therefore  no  title  by  prescription 
arises  from  such  use. 

Appeal  from  circuit  court,  Marlon  oonnty. 

"To  be  officially  reported." 

Action  by  Wilfred  L.  Thompson  against 
the  Louisville  &  Nashville  Railroad  Com- 
pany to  enjoin  defendant  from  fencing  its 
right  of  way  through  his  land.  Judgment 
for  defendant,  and  plaintiff  appeals.  Affirm- 
ed. 

FInley  Shuck,  for  appellant  W.  C.  Mc- 
Chord,  W.  D.  Hlnes,  W.  J.  Lisle,  John  Mc- 
Cbord,  and  Edward  W.  Hlnes,  for  appellee. 

BURNAM,  J.  The  appellant  WUfred  L. 
Thomp.oon,  instituted  this  suit  in  the  Marion 
circuit  court  against  appellee,  the  Louisville 
&  Nashville  Railroad  Company,  to  enjoin  it 
from  fencing  its  right  of  way  through  his 
laud,  and  to  compel  It  to  remove  fences  al- 
ready erected.  Ue  alleged,  In  substance,  that 
he  and  his  brothers  and  sisters  own  a  tract 
of  78  acres  of  land,  upon  which  they  now 
reside,  and  have  for  many  years  retdded,  and 
through  which  the  KnoxvIUe  Branch  of  the 
Louisville  &  Nashville  Railroad  runs;  that 
alongside  of  the  company's  track,  and  on  Its 
right  of  way,  he  and  bis  brothers  and  sisters, 
and  their  vendors,  have  owned  and  oaed  a 
pass  way  leading  from  tbeir  residence  to  the 
Lebanon  and  Loretto  county  road,  for  more 
than  40  years;  and  that  appellee  had,  with- 
out right  closed  up  and  obstructed  ttie  pass 
way  by  building  a  fence  which  separated  the 
right  of  way  from  their  land.  The  defend- 
ant admits  that  It  erected  the  fence  com- 
plained of,  but  denies  that  plaintiff  has  a 
pass  way  over  Its  right  of  way,  and  alleges 
that  plaintiff  had  unlawfully  torn  down  its 
fence,  for  which  It  prays  judgment  The  case 
was  transferred  to  equity,  and  on  the  trial 
plalntlfTs  petition  and  defendant's  counter- 
claim were  both  dismissed,  and  both  plaintiff 
and  defendant  except  to  the  judgment  of  the 
trial  court,  and  the  case  is  now  here  for  re- 
view. 

Substantially  the  only  question  to  be  decid- 
ed Is  whether  appellant  has  a  legal  right  to 
the  pass  way  In  question.  It  appears  from 
the  evidence  that  tie  railroad  was  surveyed 
and  located  over  the  lands  in  question  in  the 
year  1854,  and  was  constructed  during  the 
years  1855  and  1856.  At  that  time  Sylvester 
Thompson  and  his  wife,  Mary,  who  were  the 
grandparents  of  appellant  owned  a  tract  of 
400  acres  of  land  at  this  point  100  acres  of 
which  belonged  to  the  wife,  and  the  balance 
to  the  husband;  and  on  the  7th  day  of  Jtme, 
1854,  Sylvester  Thompson,  the  grandfather  of 
appellant  grranled  to  appellee  a  right  of  way 
of  60  feet  wide  through  his  lands,  in  con- 
sideration of  the  benefits  the  proposed  road 
would  be  to  the  residue  of  his  tract  and 
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anthorlzec}  the  company  to  surrey  and  coD- 
ttrnct  Its  railroad  over  his  lands.  This  orig- 
inal conveyance  was  in  the  possession  of  ap- 
pellee, and  they  daim  that  it  was  duly  re- 
corded in  the  Marlon  county  court,  -  and  the 
record  afterwards  burned  up.  However  this 
may  be,  ve  think  the  original  paper  was 
competent  evidence  to  establish  the  right,  as 
an  ancient  document.  In  the  case  of  Boyd 
r.  Betliel,  9  S.  W.  417,  this  court  said.  "A 
deed  defective  in  execution  and  never  record- 
ed, but  in  possession  of  the  grantee's  heirs, 
with  imssession  of  the  land  under  a  claim 
of  title,  is  competent  evidence  of  title  forty 
years  after-wards,  and  the  presumption  la 
that  It  was  accepted  by  the  grantee."  But, 
independent  of  this  deed  from  Sylvester 
Thompson,  the  evidence  shows  that  appellee 
lias  been  in.  the  continued  possession  of  the 
land  embraced  by  its  right  of  way  since  1854, 
claiming,  holding,  and  using  it  adversely  to 
all  the  world.  After  the  death  of  Sylvester 
Thompson  his  wife,  Mary  Thompson,  sued 
the  defendant  for  damages  on  the  ground 
that  she  had  not  united  with  her  husband  In 
the  grant  of  the  right  of  way,  and  that  the 
railroad  ran  through  her  100  acres.  This  suit 
was  compromised  by.  appellee  paying  her 
$130,  In  consideration  of  which  payment  she 
conveyed  to  the  defendant  the  ri^t  of  way 
over  her  undivided  100-acre  tract  and  In 
further  consideration  therefor  she  agreed, 
for  herself  and  heirs,  to  erect  and  maintain 
forever  on  each  side  of  the  railroad  a  good 
and  substantial  fence  at  h^  own  cost  and 
expense;  and  the  fact  that  Sylvester  had 
conveyed  the  right  of  way  to  the  railroad 
is  referred  to  in  the  deed  from  his  wife. 
After  the  death  of  Sylvester  and  his  wife, 
their  tract  of  land  was  divided  between  their 
children,  and  the  father  of  appellant  was  al- 
lotted his  pnrt  thereof,  and  nt  his  death  the 
portion  allotted  to  him  descended  to  appel- 
lant, his  child.  It  further  appears  that  on 
the  6th  day  of  May,  1897,  James  S.  Thomp- 
son, a  brother  of  appellant,  as  administra- 
tor of  their  father,  W.  G.  Thompson,  deceas- 
ed, had  a  notice  served  upon  appellee  which 
recited  that  the  right  of  way  over  and  through 
the  lands  of  their  father,  W.  G.  Thompson, 
was  donated  to  the  railroad  company  by 
Sylvester  Thompson,  their  grandfather,  and 
the  former  owner  of  the  land,  and  required 
that  they  should  erect  a  fence  on  both  sides 
of  their  right  of  way  through  the  land,  leav- 
ing places  for  gates  on  the  east  side  of  the 
road  where  the  present  crossing  was  located. 
We  think  there  can  be  no  doubt  that  appellee 
acquired  title  to  Its  right  of  way  through  the 
lands  In  qaestion  by  conveyances  from  Sylves- 
ter and  Mary  Thompson,  the  original  owners 
of  the  land,  prior  to  the  time  plaintiff  ac- 
quired title  to  his  land  by  Inheritance  from 
them;  and  It  Is  not  contended  that  appellant 
or  those  under  whom  he  claims  had  any  writ- 
ten or  verbal  grant  of  the  right  to  use  the 
pass  way  In  quastlon.  His  whole  claim  Is 
that  he  and  bis  vendors  have  nsed  this  pass 


way  for  more  than  40  years,  and  that  It  Is 
indispensable  to  the  enjoyment  ot  his  prop- 
erty, and  that  his  uae  thereof  has  rlpoied 
Into  a  legal  right  by  prescription.  And  it 
may  be  stated,  as  a  general  rule^  tluit  a  diaim 
by  prescription  is  founded  on  the  supposition 
of  an  ancient  grant  and  of  immemorial  usage, 
adverse,  uninterrupted,  and  continuous. 
Qoddard,  In  his  worl^  on  the  Law  of  Ease- 
ments, says:  "The  whole  theory  of  prescrip- 
tion depends  i^pon  the  presumption  of  a  grant 
having  tte&x  made.  If,  therefore.  It  can  be 
shown  that  no  grant  was  made,  or  if  It  can 
be  shown  to  be  a  very  Improbable  thing  that 
a  grant  was  ever  made,  the  presumpttcm  can- 
not arise,  and  the  title  by  prescription  falls." 
This  passage  has  been  frequently  quoted 
with  approval  by  courts  of  last  resort  both  In 
this  country  and  in  England,  and  is  substan- 
tially the  doctrine  which  has  been  followed 
by  this  court  from  a  very  early  period.  In 
the  case  of  Bowman  v.  Wlckllffe,  15  B.  Mon. 
79,  It  was  held  that  "the  right  of  way  of  one 
person  over  the  land  of  another  must  be  for 
twenty  years,  at  least,  before  any  presnmp- 
tl(w  of  a  grant  of  the  right  can  arise  merely 
from  the  use;  and  then  the  use  must  have 
been  enjoyed  tmder  such  circumstances  as' 
Indicate  that  it  had  been  claimed  as  a  right, 
and  not  enjoyed  as  a  mere  privilege."  See 
HaU  V.  McLeod,  2  Mete.  98,  74  Am.  Dec.  40; 
Beall  V.  Clore,  6  Bush,  076;  Conyers  v.  Scott, 
94  Ky.  125,  21  S.  W.  530.  In  the  latter  case 
the  court  said:  "The  enjoyment  of  a  pass 
way  for  as  much  as  16  years  creates  a  pre- 
sumption of  legal  title,  but  in  such  case  the 
time  of  enjoyment  Is  merely  used  as  evidence 
to  raise  the  presumption  of  a  grant,  and  the 
manner  of  the  enjoyment— whether  by  favor 
or  under  a  claim  of  right— may  be  used  as 
evidence  to  rebut  the  presumption."  The 
case  of  Thornton  v.  Railroad  Co.  (Ky.)  39 
S.  W.  694,  is  almost  identical  In  its  facts 
with  the  case  at  bar.  The  testimony  In  that 
case  showed  that  for  25  or  30  years  Thorn- 
ton and  other  citlEens  In  the  vicinity  had 
used  the  right  of  way  of  the  railroad  com- 
pany as  a  pass  way,  but  it  was  held  that 
such  use  did  not  create  the  presumption  of  a 
grant  to  the  pass  way.  It  is  alleged  in  the 
answer,  and  not  denied,  that,  during  the  en- 
tire period  which  appellant  claims  to  have 
used  the  pass  way  in  question,  the  railroad 
company  had  been  In  the  undisturbed  ikm- 
sesslon  thereof,  and  had  made  such  use  of  It 
as  the  business  of  the  railroad  required;  put- 
ting in  culverts,  and  annually  cleaning  off 
briers  and  weeds  to  the  outside  edge  of  Its 
right  of  way.  There  is  not  the  slightest  evi- 
dence that  appellant  or  his  vendors  ever  claim- 
ed or  asserted  a  right  to  the  use  of  the  land 
in  question,  except  by  merely  passing  over  it, 
and  this  use  did  not  materially  Interefere 
with  the  use  thereof  by  appeUe&  To  create 
the  presumption  of  a  grant  of  the  right  of 
way,  the  circumstances  attending  its  use 
must  be  such  as  to  make  It  appear  that  Its 
use  was  accompanied  by  a  claim  of  right,  oi 
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by  Bnch  acts  as  manifest  an  Intention  to  en- 
Joy  it  wltliout  regard  to  tbe  wishes  of  the 
railroad  company.  The  record  entirely  falls 
to  show  such  evidence  in  this  case,  and  it  is 
highly  improbable  that  such  a  grant  was 
ev^  made,  as  it  is  manifest  that  the  entire 
right  of  way  claimed  by  appellee  will  ulti- 
mately become  absolutely  essential  to  it  In 
running  its  road,  and  the  business  of  the 
country  has  rapidly  developed  since  the  road 
was  projected,  and  probably  In  a  very  short 
time  double  or  quadruple  tracks  will  be  nec- 
essary for  the  transportation  of  traffic  over  Its 
line.  The  case  of  O'Daniel  v.  O'Danlel,  88 
Ky.  185,  10  8.  W.  638,  is  not  inconsistent 
With  these  cases.    Judgment  afOrmed. 


DEVOU  V.  BOSKE,  Sherift.i 

(Oonrt  of  Apprals  of  Kentucky.    May  17, 1901.) 

TAXATION— TURNPIKE  TAXING  DISTRICT— EX- 
CLUSION OP  TOWNS  AND   CITIES- 
UNIFORMITY  OF  TAXATION. 

Act  May  13,  1890,  authorizing  the  build- 
ing of  turnpike  roads  in  Kenton  county,  and 
providing  for  a  tax  to  pay  therefor,  is  not  in- 
consistent with  Const  §  171,  requiring  uni- 
formity of  taxation,  though  certain  towna  and 
cities  are  alone  excluded  from  the  taxing  dis- 
trict, and  all  property  therein  relieved  of  the 
payment  of  the  tax. 

Appeal  from  circuit  court,  Kenton  county. 
"Not  to  be  officially  reported." 
Action  by  Sarah  O.  Devon  against  John  T. 
Boske,  sheriff  of  Kenton  county,  to  enjoin 
the  collection  of  taxes.    Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Furber  &  Jackson,  for  appellant  Bobt 
0.  Simmons,  for  appellee. 

PAYNTEB,  0.  J.  This  action  involves  the 
question  of  the  constitutionality  "of  an  act 
to  authorize  the  building  of  turnpike  roads 
in  Kenton  county,  and  to  provide  for  the 
payment  of  the  same,"  which  was  approved 
May  13,  1800.  3  Acts  1889-90,  p.  674.  The 
act  creates  a  turnpike  taxiug  district  com- 
prising the  entire  county  of  Kenton  exclu- 
sive of  Covington,  West  Covington,  Central 
Covington,  and  Ludlow.  The  turnpike  roads 
to  be  built  nnder  the  act  are  to  be  paid  for 
in  part  by  property  owners  within  prescrib- 
ed limits,  and  the  balance  by  the  whole  dis- 
trict. Under  no  circumstances  are  the  cities 
and  towns  named  to  be  considered  part  of 
the  turnpike  district.  It  is  insisted  that  the 
taxes  provided  for  are  not  uniform,  as  re- 
quired by  section  171  of  the  constitution, 
and  that  the  lack  of  uniformity  results  from 
the  fact  that  the  city  of  Covington  and  the 
towns  of  Ludlow,  West  and  Central  Coving- 
ton are  not  compelled  to  pay  any  of  the 
tax  to  construct  and  maintain  the  turnpike 
roads  provided  for  by  the  act.  Several 
cases  involving  the  correctness  of  proceed- 
ings under  the  act  in  question  have  been  be- 
fore this  court,  and  it  has  determined  those 
questions  as  if  the  act  was  valid,  and  in 

>  Reported  by  Edward  W.  Hlnes,  Esq.,  of  tli« 
Franklort  bar,  and  formerly  state  reporter. 


conformity  with  the  provisions  of  the  con- 
stitution. As  late  as  April  27,  1898,  tbls 
court  decided  the  case  of  Lrudlow  v.  Cleve- 
land (Ky.)  45  S.  W.  060,  in  which  the  court 
disposed' of  the  questions  as  If  the  act  was 
valid  and  constitutional.  It  is  unnecessary 
to  cite  the  other  cases  which  have  arisen  by 
reason  of  the  proceedings  under  the  act,  and 
been  In  this  court  for  review,  except  to  say 
that  this  court,  hi  Bird  v.  Board,  95  Ky.  196, 
24  S.  W.  118,  In  reference  to  the  act,  said: 
"The  taxing  district  as  laid  off  by  the  iesris- 
lature  was  to  equalize  the  burden  with  the 
taxpayers,  and  we  perceive  nothing  in  the 
act  that  could  produce  such  an  inequality 
as  would  induce  or  authorize  this  court  to 
Interfere."  This  opinion  was  delivered  after 
the  adoption  of  the  present  constitution. 
From  the  cases  that  have  been  in  this  court 
we  know  that  a  large  indebtedness  must 
have  been  incurred  by  reason  of  the  con- 
struction of  the  turnpike  roads  under  the 
act.  The  authorities  of  Kenton  county  have 
treated  it  as  being  a  valid  and  constitution- 
al act,  and  this  court,  In  not  declaring  other- 
wise when  it  had  cases  before  it,  in  effect 
approved  the  Judgment  of  the  authorities  of 
Kenton  county.  Besides  that,  in  the  case 
from  which  we  have  quoted  it  was  express- 
ly held  that  there  is  no  such  inequality  In 
tbe  method  of  levying  and  collecting  the  tax 
as  would  authorize  the  court  to  Interfere. 
We  are  not  disposed  to  review  the  previous 
actions  of  the  court  upon  this  question  with 
the  view  of  giving  the  reasons  for  its  con- 
clusion.   The  Judgment  is  affirmed. 


HOTOPP  et  al.  v.  MORRISON  LODGE 

NO.  76.1 

(Court  of  Appeals  of  Kentucky.    May  24, 1901.)* 

TENANTS  IN  COMMON— ALLOTMENT  TO  EACH 
TENANT  OF  SEPARATE  PART  OP  BUILDING- 
JOINT  LIABILITY  FOR  REPAIRS. 

Where  the  trustees  of  a  school  and  a 
benevolent  lodge  erected  Jointly  a  building  on  a 
lot  owned  by  the  trustees,  under  an  aBreement 
that  Uie  first  story  was  to  be  nsed  by  the  school 
and  the  second  story  by  the  lodge,  the  parties 
are  jointly  liable  for  repairs  to  the  foundation 
of  the  building,  and  it  was  error  to  require  the 
trustees  to  make  such  repairs  at  their  own 
cost,  and  in  case  they  failed  or  refused  to  do 
so  to  authorize  the  lodge  to  make  the  repairs, 
and  adjudge  a  lien  on  the  property  to  pay  the 
cost,  but  the  court  should  nave  authorized  the 
necessary  improvement  at  the  cost  of  both 
parties,  and  adjudged  that  in  case  either  re- 
fused to  contribute  the  other  be  permitted  to 
make  the  repairs,  and  be  adjudged  a  lien  on 
the  income  from  the  portion  of  his  co-tenant 
for  one-half  the  cost.  • 
Paynter,  C.  J.,  dissenting. 

Appeal  from  circuit  court,  Hardin  county. 

"To  be  officially  reported." 

Action  by  Morrison  Lodge,  No.  76,  against 
0.  Hotopp  and  others,  trustees,  to  compel 
defendants  to  repair  a  building.    Judgment 


>  Reported  by  Edward  W.  Htnes,  Esq..  of  tlie 
Frankfort  bar,  and  formerly  state  reporter 

*  For  opinion  on  petition  for  rehearing,  aee  S3  S. 
W.  795. 
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to  plaintiff,  and   defendants   appeaL    Be- 
Teraed. 

Sprigg   &   Chelf,   for  appellants.    S.   H. 
Bash,  for  appellee. 

^THITE,  J.  In  1844  the  predecessors  of 
appellants,  tmstees  of  Hardin  Academy,  ob- 
tained title  to  a  lot  of  ground  in  Elizabeth- 
town,  and  shortly  thereafter  agreed  with 
appellee  to,  and  they  did,  erect  jointly  a  two- 
story  brick  building  on  the  lot,  with  the 
agreement  that  the  first  story  was  to  be  used 
by  the  school,  and  the  second  story  to  b« 
used  by  the  lodge  for  their  purposes.  In 
1&18  an  agreement  in  writing  was  entered 
into  showing  the  rights  of  each  party  in  the 
use  of  the  premises.  This  contract  seems  to 
have  been  observed  up  till  now.  This  writ- 
ing does  not  contain  any  stipulations  as  to 
repairs  that  may  become  necessary,  so  that, 
If  there  was  an  express  agreement  In  this 
regard.  It  was  never  reduced  to  writing. 
The  foondatlon  of  the  building  being  out  of 
repair,  and  endangering  the  preservation  of 
the  building,  appellee  demanded  of  appel- 
lants that  they  make  necessary  repairs  at 
their  own  expense.  Appellants  declined  to 
make  the  necessary  repairs,  but  ofTered  to 
permit  appellee  to  make,  at  its  own  expense, 
any  repairs  desired.  The  first  story  is  not 
naed  for  school  purposes,  and  has  not  for 
some  years,  but  is  rented  as  a  warehouse. 
Appellee  continues' to  use  the  second  story 
for  its  lodge  room.  Upon  refusal  by  appel- 
lants to  make  the  needed  repairs,  this  action 
was  brought  by  appellee  to  compel  appel- 
lants to  make  the  repairs  to  their  part  of  the 
building,  and,  if  this  cannot  be  done,  for 
authority  to  make  the  needed  repairs  at  the 
cost  of  appellants,  or  for  a  sale  of  a  part 
of  the  lot  to  make  the  repairs.  Appellants 
filed  an  answer  presenting  the  fact  that  they 
'were  the  owners  in  fee  of  the  land  and  bulld- 
IdS,  and  that  appellee  by  Its  contract  bad 
only  an  easement,  a  right  of  nse  and  occu- 
pance  of  the  sec<md  story  of  the  bnildlng, 
and  the  necessary  right  of  ingress  and  egress 
over  the  other  property,  and  therefore  it  was 
not  Incumbent  on  appellants  to  repair  the 
bnildlng  or  any  part  thereof.  The  case  be- 
ing submitted  on  the  pleadings  and  exhibits, 
tbe  court  adjudged  that  appellants  were  the 
owners  in  fee  of  the  property,  and  that  ap- 
pellee bad  a  ri^t  of  occupancy,  by  itself 
and  successors,  so  long  as  it  was  used  for 
tlie  purposes  of  the  Masonic  order,  of  the 
Mcond  story,  tbe  ball,  and  stairway,  and  a 
right  of  ingress  and  egress  over  the  lot  to 
the  street,  and  also  adjudged  that  if  the 
building  needed  repairs  the  appellants  must 
make  such  at  their  own  costs  on  the  first  sto- 
ry, so  as  to  give  support  to  appellee's  part  of 
tbe  bnildlng;  and  on  this  question,  as  well 
as  to  tbe  probable  cost  of  the  necessary  re- 
pairs, the  case  was  referred  to  the  master 
commissioner  tot  proof.  Upon  proof  being 
taken  by  tbe  master,  the  court  adjudged  that 
repaln  were  necessary  for  the  preservation 


of  appellee's  rights,  and  directed  appellants 
to  elect  within  30  days  whether  they  would 
make  the  repairs  themselves,  and,  in  case 
they  elected  not  to  make  them,  authorized 
appellee  to  make  the  repairs  necessary,  and 
adjudged  a  Hen  on  the  property  to  pay  the 
cost  thereof.  From  this  judgrment,  this  ap- 
peal Is  prosecuted. 

The  written  agreement  filed  with  the  pe- 
tition, which  was  executed  January  19,  1848, 
and  signed  by  the  predecessors  of  appellant, 
and  by  a  committee  representing  appellee, 
shows  that  the  house  was  erected  jointly  by 
both  parties,  under  a  written  agreement  that 
the  appellee  and  Its  tenants  were  to  have 
the  use,  sole  and  exclusive,  of  the  second 
story,  and  the  front  hall  and  stairway,  and 
the  right  of  ingress  and  egress  thereto,  and 
also  a  room  on  the  first  fioor  fronting  Mul- 
berry and  Poplar  streets.  This  rlgbt  was 
In  perx)etuity  to  appellee,  and,  upon  its  dis- 
solution, then  to  any  similar  organization 
acting  under  the  Masonic  Orand  Lodge  or 
Grand  Boyal  Arch  Chapter  of  this  state. 
This  contract  provides  that  It  shall  be  re- 
corded In  tbe  county  clerk's  OS&ce  In  a  deed 
book,  which  appears  to  have  been  done  in 
February,  1848.  We  are  of  opinion  that  this 
writing  entered  Into  by  the  two  committees, 
and  approved  by  the  bodies  represented,  and 
recorded,  evidences  a  joint  tenancy  in  tbe 
building,  with  an  allotment  to  each  as  to 
use  and  occupancy,  and  also  a  Joint  tenancy 
as  to  use  of  such  parts  of  tbe  lot  as  afford 
a  way  of  entrance  and  exit  to  and  from  the 
part  of  the  building  to  be  used  by  appellee. 
This  joint  ownership  of  the  building  would, 
as  we  think,  necessarily  imply  a  joint  obli- 
gation to  repair,  as  necessity  may  require, 
such  portions  of  the  building  as  of  necessity 
contribute  to  the  safe,  comfortable  use  by 
both  tenants  of  his  part  Such  parts  would 
be  the  foundation,  the  outside  walls,  roof, 
and  such  like  parts.  The  foundation  and 
waHs  are  as  necessary  to  the  safe  use  of  the 
second  story  as  is  the  roof  to  the  comforta- 
ble use  of  the  first  We  are  of  opinion  that 
these  general  repairs  that  are  necessary 
should  be  made  by  both  tenants  jointly, 
and  that  each  should  bear  his  share  of  the 
common  burden,  as  each  enjoys  a  share  of 
the  common  benefit  In  this  case  the  own- 
ership Is  or  may  be  considered  equal,  and 
the  burden  of  repairs  should  be  borne 
equally. 

However,  we  do  not  think  tbat  repairs 
made  by  either  without  the  aid  of  tht^  oth» 
could  ever  become  a  lien  on  the  property  it- 
self, BO  that  In  default  of  payment  a  sale 
could  be  adjudged.  The  appellants  are  trus- 
tees of  school  property,  In  which  the  whole 
conminnity  has  an  interest,  and  from  which 
It  Is  expected  they  may  derive  benefit  The 
exact  terms  and  conditions  of  the  trust  do 
not  appear  herein;  but  it  would  be  a  rare 
case  where  Improvements  made  by  a  Joint 
tenant  at  his  own  instance,  though  nec- 
essary, could  by  decretal  sale  operate  to  de- 


Digitized  by 


Google 


46 


6S  80DTHWESTBRN  RETORTEB. 


(Arli. 


8tro7  the  trust  estate  entirely.  Each  share 
of  the  property  should  be  made  to  bear  Its 
share  of  the  needed  Improvements  as  des- 
ignated, and  to  that  end  we  think  the  chan* 
cellor  would  have  the  right  and  power,  and 
In  proper  eases  It  would  be  bis  duty,  to  place 
the  property  In  the  hands  of  a  receiver  to 
rent  out,  and  appropriate  the  rents  to  the 
discharge  of  the  claim  for  Improvements. 
In  our  opinion,  the  court  erred  In  the  Judg- 
ment rendered  In  directing  appellants,  at 
their  own  cost,  to  make  the  Improvements 
to  the  foundation  walls,  or,  in  case  they 
failed  or  refused,  authorizing  appellee  to 
make  the  Improvement,  and  adjudging  a  lien 
on  the  property  to  pay  same.  In  our  opin- 
ion, the  Judgmoit  should  have  authorized 
the  necessary  improvement  made  at  the  cost 
of  both  parties,  each  paying  one-half,  and, 
In  case  either  refused  to  contribute,  permit- 
ting the  other  to  make  the  repairs  neces- 
sary, and  for  the  one-half  the  coat  adjudged 
a  lien  on  the  Income  from  the  portion  of  the 
one  delinquent  until  his  share  be  paid. 
Wherefore  Judgment  appealed  from  is  revers- 
ed, and  cause  remanded  for  further  proceed- 
ings consistent  herewith. 

PATNTBR,  C.  J.,  dissents. 


BUTLER  V.  STATB. 
(Supreme  Court  of  Arkansas.    May  4,  1901.) 

HOMICIDES— EVIDHNCB-SUFFICIBNCT. 

Defendaat  feared  that  his  daughter  would 
foUow  lier  mother's  example,  and  Join  the  Mor- 
mon Oburch.  The  daB|fhter  testified  against 
her  father  in  a  prosecution  for  assaulting  her 
mother.  The  father  and  mother  separated,  the 
(ormer  saying  to  his  wife  that  "some  day  she 
would  sit  over  the  dead  bodies  of  Iier  young 
ones,  and  weep."  The  daughter  was  killed  at 
■lidnight.  The  father  slept  in  the  next  room. 
A  sister  sleeping  with  deceased  heard  the  death 
blows,  and  called  her  father.  She  saw  a  man 
standing  near  the  door  leading  to  her  father's 
room.  She  saw  no  one  go  through  the  window, 
•rhich  was  the  only  other  egress  from  the  room 
of  the  murder.  Tiie  father,  after  some  dela.v, 
answered  ber  cries  for  help.  She  heard  his 
feet  strike  tlte  floor.  He  opened  the  door,  nnd 
then,  drawing  back,  got  his  gua,  and,  going  out 
on  a  gallery  adjoining  his  room,  fired.  The 
exits  from  his  room  were  all  bnrred.  Thouph 
the  KTonnd  was  soft,  no  footprints  were  visible. 
Blood  prints  were  fouod  leading  from  the  bed 
to  tiie  father's  room,  and  thence  on  to  the  gal- 
lery. The  father's  ax  was  discovered  in  the 
yard,  covered  with  blood.  The  futlior's  gun 
was  examined,  and  what  were  thought  to  be 
blood  prints  discovered.  The  father  was  seen 
to  wash  his  bands,  but  not  his  fnce,  several 
times,  shortly  after  the  mnrder.  He  was  ar- 
rested next  day,  and  laughed  and  tallied  cheer- 
fnlly.  Beld  to  sustain  a  verdict  convicting  de- 
fendant of  murder. 
Hughes,  J.,  dissenting. 

Appeal  from  circuit  court,  Benton  county; 
John  H.  Pittman,  Judge. 

J.  C.  Butler  was  convicted  of  murder,  and 
be  appeals.    Affirmed. 

O.  W.  Murphy,  Atty.  Gen.,  (or  the  State. 


BATTLE,  J.  J.  C.  Butler  was  Indicted  by 
a  grand  Jury  of  Benton  county  for  murder  Id 
the  first  decree,  committed  on  the  12th  day 
0*  May,  1899,  by  "unlawfully,  feloniously, 
with  malice  aforethought,  with  dellberatioa, 
and  with  premeditation  killing  Ossle  Bntler 
with  an  ax,  a  deadly  weapon."  He  was 
convicted  of  the  degree  of  murder  charged, 
and  condemned  to  be  hung.  He  filed  a  mo- 
tion for  a  new  trial,  in  which  he  says  the 
verdict  of  the  Jury  by  which  he  was  convict- 
ed should  be  set  aside  on  17  grounds;  and 
filed  a  supplemental  motion,  in  which  he 
asked  for  the  same  relief  on  5  other  grounds. 
Both  of  these  motions  were  overruled.  It  Is 
unnecessary  to  mention  any  of  these  grounds 
except  the  one  in  which  It  is  alleged  that  the 
verdict  was  not  sustained  by  the  evidence. 
The  defendant  fails  to  show  that  the  circuit 
court  committed  any  error  prejudicial  to  him, 
unless  it  erred  in  refusing  to  set  aside  the 
verdict  on  the  ground  the  evidence  was  not 
sufllcient  to  sustain  It 

As  the  question  is,  was  the  verdict  of  the 
Jury  sustained  by  the  evidence?  It  Is  neces- 
sary to  state  only  the  facts  the  evidence  sus- 
taining It  tended  to  prove,  which  we  shall 
proceed  to  do,  at  least  In  part. 

On  the  12tb  of  May,  1890,  about  midnight 
Ossie  Butler  was  murdered.  She  was  the 
daughter  of  the  accused.  Her  father  and 
moth«-  did  not  live  happily  together,  and 
they  parted  two  weeks  before  Ossie's  death. 
The  mother  embraced  the  Mormon  religion. 
The  father  was  very  much  distressed  about 
it  and  was  fearful  of  Ossle  following  the 
example  of  her  mother,  and  said  that  he 
would  prefer  seeing  his  dilldren  dead  to 
their  becoming  Momxtus.  The  father  was 
accused  of  and  arrested  for  assaulting  snd 
beating  the  mother,  and  Ossle  was  a  witness, 
and  testified  in  belialf  of  the  state.  Before 
they  separated,  the  father  told  the  mother 
that  "some  day  she  would  sit  over  the  dead 
bodies  of  her  young  ones,  and  we^,"  which 
proved  prophetic. 

At  the  time  Osele  was  killed,  the  accused 
and  seven  of  his  children  were  living  togeth- 
er at  his  home  in  Benton  county.  The  chil- 
dren were  I-iee,  aged  about  16  years,  Ossie. 
about  14,  Julhk,  about  12,  John,  11,  Alfred,  10, 
Charlie,  4,  and  a  baby,  about  2.  The  house  In 
which  they  lived  consisted  of  two  adjoining 
rooms,  fronting  north,  one  on  the  east  side 
of  the  house  and  the  other  on  the  west  and 
a  room  above  them,  and  of  a  small  kitch- 
en and  a  smoke  house  attached  to  the  east 
side  of  the  dwelling  house.  Between  the 
east  and  west  rooms  there  was  a  door,  and 
there  was  a  window  in  the  east  room  on  the 
east  side.  There  was  no  other  door  or  win- 
dow to  the  east  room,  nor  way  of  egress  or 
ingress  to  and  from  the  same,  except  a  stair- 
way, which  led  to  the  room  above.  There 
was  a  gallery  attached  to  the  west  room, 
and  on  the  south  side  of  it,  and  npon  tills 
gallery  a  door  in  the  west  room  opened. 
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There  were  tvro  beds  la  tke  east  room;  one 
!d  the  ncntlieaat  eoioer,  anil  the  other  In  the 
soutiteast  cornet.  Uu  tlie  nlgbt  of  the  kill- 
ing, Ossie,  Jnlla,  and  the  taalxy  slept  In  the 
bed  In  the  southeast  eomer,  and  Jaka  and 
ChwUe  Blept  in  the  other.  Lee  and  Alfred 
slept  upatairs.  The  father  slept  In  a  bed  in 
tke  Bontheaat  corner  of  the  west  room,  th« 
exterior  doors  of  which  were  barred.  About 
midnight  Julia,  was  aroused  by  the  blows 
that  caused  the  death  of  Ossie.  When  she 
woke  she  thought  she  saw  a  man  in  the 
room  between  the  stairway  and  the  door 
leading  to  the  west  room.  She  did  not  see 
any  one  go  throng  the  window.  She  called 
her  fatb^  twice.  He  did  not  anewv.  She 
then  called  louder,  and  said  there  was  s<)me- 
body  in  tbe  house  hitting  or  killing  Ossie. 
He  then  answered,  called  Lee,  who  wos 
sleeping  upstairs,  and  got  out  of  bed.  She 
heard  bis  feet  strike  tlie  floor.  It  was  daxk. 
He  went  to  the  partition  door,  and  opened  it. 
Preteading  he  saw  some  one  at  the  east  end 
of  the  iMuae,  near  the  window,  be  returned 
to  bis  room,  got  his  gun,  went  ont  on  the 
gallery,  and  fired  twice,  and  then  returned. 
By  this  ttane  Lee  had  come  downstairs. 
Xh^  lit  a  lamp,  and  started  into  tbe  east 
room,  but  H  went  out  They  relit  ii,  and 
went  Into  tbe  room  where  Ossie  lay  dying. 
The  window  of  the  room  was  np.  but  be- 
neatb  it,  on  tlie  outside,  although  the  ground 
was  aoft,  no  tracks  could  be  found.  Tbe  tOr 
ference  la,  bo  one  passed  through  the  win- 
dow. They  found  Ossie  lying  partly  on  ber 
badi,  and  partly  on  ber  right  side,  on  tbe 
bed.  There  were  two  gashes  in  tbe  side  of 
ber  bead  and  face.  Her  left  hand  was  on 
ber  breast,  and  ber  right  arm  was  bent. 
Hw-  elbow  bad  lasessed  down  the  bedclothing, 
and  tbe  Mood  was  aettUng  around  the  elbow. 
On  examination  the  next  morning,  blood  was 
found  in  tbe  east  room  on  the  floor  by  the 
side  of  tbe  bed  on  which  Ossie  was  killed, 
and  Bpots  of  blood  aeattered  over  the  floor, 
leading  from  the  east  room  into  tbe  west 
room,  and  from  tbe  west  room  through  tbe 
Mmtb  door  onto  the  gallery,  were  discovered. 
Bloed  was  found  upon  tbe  ccllisg  over  where 
tbe  dead  lay.  Tbe  gun  of  the  defendant  was 
examined,  and  wba.t  was  thought  to  be  blood 
was  found  upon  it.  An  ax  was  found  in  the 
yard.  Tliere  were  blood  and  hair  like  Ussie's 
opon  tt.  It  was  tbe  property  at  the  father. 
Ete  sent  for  his  neighbors.  They  came  in 
the  nigbt,  and  soon  after  Ossie's  death,  and 
while  they  were  there,  and  in  a  short  time, 
be  washed  bis  bands  twice,  and  dried  them, 
but  did  not  wash  or  dry  his  face.  He  said 
his  nose  bled.  Be  was  examined  tl>e  next 
day,  but  no  blood  was  found  upon  his  clothes 
or  person.  He  was  arrested  on  tbe  day  fol- 
lowing the  Digtat  of  the  killing,  and  taken  to 
JalL  On  his  way  there  he  seemed  cheerful, 
laugbed  and  talked,  and  told  smutty  anec- 
dotes. All  these  facts  point  to  tbe  defoid- 
ant  as  tbe  murderer. 


In  Justice  to  the  defendant,  we  state  that 
evidence  ezplainlng  or  coutradlctlng  much 
of  the  evidence  which  tended  to  prove  the 
foregoing  facts  was  adduced  at  the  trial,  but 
it  is  unnecessary  to  state  the  same.  The 
Jury  were  the  Judges  of  the  credibility  of  the 
witnesses  and  the  weight  to  be  given  to  their 
testimony,  and  they  have  found  tbe  defend- 
ant guil^,  and  their  verdict  could  have  been 
based  only  upon  tbe  evidence  tending  to 
prove  the  facts  we  have  stated,  and  upou 
other  evidence  corroboirating  the  same.  Tbe 
evidence,  however  unsatisfactory  it  may  be 
to  us,  is  sutflcient  to  sustain,  the  verdict  lo 
this  court    Judgment  affirmed. 

HUGHES,  J.,  dissents. 


PAPE.  Bheriff,  v.  STEWARD. 
(Supreme  Court  of  Arkansas.    May  4,  1901.) 

I.ANDLORD  AND  TKNANT— LANDLORD'S  LIBN 
—SALE  OF  CROPS— QOOD-FAITH  PURCHASBR^ 
PAYMENT  OF  CONSIDERATION  —  SUFFICIEN- 
CY OF  EVIDENCE  —  APPEAL  —  QUESTIONS 
CONSIDERED. 

1.  Plnintifl  porcbaised  cotton  grown  by  a  ten- 
ant, which  he  Icnew  had  been  raised  on  leased 
premises  which  A.  and  B.  each  claimed  to  own, 
and  for  which  A.  had  recovered  judgment  for 
the  rent  in  a  justice  court  action  less  than  90 
days  before,  in  which  action  the  attorney  for 
B.  had  appeared.  Plaintiff  testified  that  he 
had  been  told  that  the  attorney  of  B.  had  said 
that  he  knew  he  was  beat  before  he  got  to  the 
trial  before  the  justice,  and  that  he  might  as 
well  quit,  and  that  plaintiff  supposed  that  B. 
had  aoandoncd  his  claim.  Beld  not  sufficient, 
in  an  action  to  recover  the  cotton  of  B.,  who 
attached  it  for  rent,  to  support  a  finding  that 
plaintiff  purchased  tbe  cotton  without  kaowiog 
of  tbe  lieb,  and  supposed  tliat  it  had  been  aban- 
doned, since  the  facts  were  sufficient  to  put  him 
on  inquiry. 

2.  The  findings  of  a  Jury  will  be  affirmed  on 
appeal  if  there  is  any  evidenee  in  support  there- 
of. 

3.  Where  a  merchaot  purchases  cotton  of  a 
tenant,  but  does  not  pay  anything  therefor  until 
after  the  cotton  has  been  attached  by  tbe  land- 
lord, the  foruer  caimot  recover  it  on  the  ground 
that  it  was  purchased  without  knowledge  of 
the  landlord's  claim. 

Appeal  from  circuit  court,  Crawford  coun- 
ty; Jeptha  H.  Evans,  Judge. 

Keplevln  by  Sam  Steward  against  W.  B. 
Pape,  as  sheriff.  From  a  Judgment  in  favor 
of  plaintiff,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial,  defendant  appeals.  Re- 
versed. 

The  Union  Central  Life  Insurance  Com- 
pany was,  in  180C,  the  owner  or  in  control  of 
a  form  in  Cmwford  cotmty,  of  tlils  state.  It 
rented  the  farm  during  that  year  to  one 
Hauptman  for  $140,  and  Hauptman  subrent- 
ed  a  part  of  the  farm  to  Sam  Lyons.  But  J. 
R.  Steward  also  claimed  to  be  the  owner  of 
this  farm,  and  in  the  fall  of  that  year  be 
brought  suit  against  Hauptmau  and  Lyons 
before  a  Justice  of  the  peace  to  recover  for 
tbe  rent  On  tbe  2Uth  of  September,  1896, 
be  obtained   a   Judgment   for   tbe   amount 
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claimed  by  him.  The  attorney  for  the  insur- 
ance company,  who  was  present  when  this 
Judgment  was  rendered,  protested  against  it, 
and  offered  to  make  the  insurance  company 
a  party,  and  to  take  an  appeal;  but  the  jus- 
tice of  the  peace  refused  to  allow  the  appeal 
Thereui>on  the  attorney  brought  suit  in  the 
circuit  court  for  the  company  to  enforce  its 
lien,  and  to  enjoin  J.  K.  Steward  and  the  Jus- 
tice of  the  peace  from  proceeding  to  enforce 
the  Judgment  of  the  Justice.  A  writ  of  in- 
junction against  Steward  and  the  Justice  of 
the  peace  was  Issued  from  the  circuit  court 
on  the  6th  day  of  September,  1896.  An  at- 
tachment against  the  crop  was  also  issued. 
But  before  this  was  done  J.  B.  Steward  bad, 
under  an  order  from  the  Justice,  sold  a  por- 
tion of  the  crop  attached  by  him,  and  had 
thus  collected  bis  rent,  or  at  least  a  portion 
of  it  Sam  Steward,  the  plaintiff  In  this  ac- 
tion, was  the  owner  of  a  store  located  about 
the  center  of  the  farm  above  mentioned,  but 
on  a  separate  half  acre  owned  by  him.  The 
store  fronted  on  the, public  road,  which  pass- 
ed through  the  farm.  He  had  furnished  Sam 
Lyons  provisions  and  supplies  to  make  his 
crop  amounting  to  $S0,  which  debt  was  un- 
paid. A  few  days  tatter  the  Judgment  of  the 
Justice  of  the  peace  in  favor  of  J.  E.  Stew- 
ard, and  after  Steward  had  collected  his  rent, 
Lyons,  the  tenant,  came  to  the  store  of  Sam 
Steward  with  a  load  of  seed  cotton.  Steward 
purchased  this  load  of  seed  cotton,  and  also 
other  cotton  which  Lyons  had  on  the  farm, 
amounting  in  all  to  3,000  pounds  of  seed  cot- 
ton, enough  to  make  two  bales  of  lint  cot- 
ton. Steward  gave  Lyons  credit  for  the  pur- 
chase price  of  the  cotton  less  the  sums  due 
for  picking,  which  he  agreed  to  pay  in  cash, 
and  which  he  paid  10  days  afterwards.  The 
cotton  was  in  less  than  10  days  afterwards 
attached  in  the  action  brought  by  the  Union 
Central  Life  Insurance  Company  to  recover 
the  rent  as  above  stated.  J.  E.  Steward, 
Hauptman,  the  tenant,  and  Lyons,  the  sub- 
tenant, all  appeared  in  the  circuit  court,  and 
filed  answers  to  the  complaint  of  the  com- 
pany. But  on  the  hearing  the  finding  of  the 
circuit  court  was  in  favor  of  the  company. 
The  court  thereupon  gove  Judgment  in  favor 
of  the  company  against  Hauptman  for  the 
rent,  made  the  injunction  against  J.  B.  Stew- 
ard and  the  Justice  of  the  peace  perpetual, 
sustained  the  attachment  which  had  been 
levied  on  the  crop,  Including  cotton  purchased 
by  Sam  Steward,  and  ordered  it  sold  to  pay 
the  Judgment  and  costs.  No  appeal  was  tak- 
en from  this  judgment,  but  Sam  Steward,  the 
merchant,  who  was  not  a  party  to  that  suit, 
brought  this  action  of  replevin  against  the 
sheriff  to  recover  the  two  bales  of  cotton 
which  he  had  purchased  from  Lyons.  The 
other  facts  are  sufficiently  stated  In  the  opin- 
ion. On  the  trial  there  was  a  verdict  and 
Judgment  in  favor  of  Steward,  from  which 
Judgment  the  sheriff  appealed. 

Jesse  Turner,  for  appellant. 


BIDDICK,  J.  (after  stating  the  facts).  This 
Is  an  action  of  r^levln  for  two  bales  of  cot- 
ton brought  by  Sam  Steward,  who  purchased 
the  cotton  from  a  subtenant  of  the  Union 
Central  Life  Insurance  Company,  whose  rent 
had  not  been  paid.  The  defendant  is  a  sher- 
iff, who  had  seized  the  cotton  under  a  writ 
of  attachment  Issued  In  an  action  brought  by 
the  company  to  recover  its  rent  There  Is 
no  question  here  as  to  the  validity  of  the 
company's  lien  as  against  the  subtenant,  bat 
the  plaintiff,  Steward,  claims  that  he  par- 
chased  the  cotton  without  notice  of  the  lien. 
On  this  question  the  Jury  found  in  his  favor, 
but  we  see  nothing  In  the  transcript  to  sup- 
port the  finding.  The  plaintiff's  store,  where 
he  purchased  the  cotton.  Is  located  on  a  half 
acre  owned  by  him  near  the  center  of  the 
farm  upon  which  the  cotton  was  produced. 
A  portion  of  the  cotton,  at  the  time  he  pur- 
chased it,  was  in  a  wagon  in  the  public  road 
in  front  of  the  store,  and  the  remainder  was 
still  on  the  farm.  The  plaintiff  knew  that 
the  subtenant  from  whom  he  purchased  had 
raised  the  cotton  on  the  farm,  and  knew 
that  the  company  claimed  to  own  the  farm, 
and  was  familiar  with  the  controversy  that 
arose  concerning  the  farm  and  rents  between 
the  company  and  one  J.  B.  Steward.  But  he 
says  that  at  the  time  he  purchased  he  sup- 
posed that  the  company  had  abandoned  its 
claim  to  the  rents.  He  came  to  this  conclu- 
sion, he  says,  under  the  following  circumstan- 
ces: J.  B.  Steward,  claiming  to  be  the  land- 
lord, had  attached  the  crop  for  the  rent  before 
a  Justice  of  the  peace.  The  Justice  gave 
judgment  in  favor  of  J.  B.  Steward.  Plain- 
tiff, who  was  not  at  the  trial  before  the  Jus- 
tice, was  told  by  Lyons,  the  subtenant,  from 
whom  he  purchased  the  cotton,  and  who  was 
present  at  the  trial,  that  the  attorney  for 
the  life  Insurance  company  had  stated  to  him 
that  "J.  B.  Steward  had  him  beat  before  he 
got  there,  and  that  he  had  as  well  quit." 
Hearing  afterwards  that  J.  B.  Steward  had 
sold  a  part  of  the  crop  attached,  and  collected 
the  rent  plaintiff  concluded  that  the  com- 
pany had  no  lien,  and  he  thereupon  pur- 
chased the  cotton.  Now,  the  testimony  of 
Lyons,  the  subtenant  who  also  testified,  is 
very  different  from  that  of  the  plaintiff.  He 
shows  that  plaintiff  knew  of  the  company's 
lien,  and  says  that  plaintiff  remarked,  at 
the  time  he  purchased  the  cotton,  that  "he 
would  have  trouble  with  the  Insurance  com- 
pany." Yet  we  disregard  that  testimony  for 
the  reason  that  the  finding  of  the  Jury  being 
in  favor  of  plaintiff,  it  should  stand  If  there 
be  evidence  to  support  it  But,  taking  the 
testimony  of  the  plaintiff  alone,  it  shows  that, 
knowing  that  the  company  claimed  to  be  the 
landlord  of  the  farm,  and  entitled  to  the  rent, 
he  purchased  the  cotton  from  the  subtenant 
on  his  statement  that  the  company  had  aban- 
doned its  claim.  Indeed,  this  is  putting  It 
more  favorable  to  plaintiff  than  his  own  tes- 
timony warrants,  for  he  does  not  say  that  he 
was  told  that  the  company  had  abandoned 
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Its  claim,  bat  only  that  ItB  attorney  had  stat- 
ed at  the  trial  before  the  Justice  that  "J.  B. 
Steward  had  him  beat  before  he  got  there, 
and  that  he  had  as  well  quit"  This  did  not 
show  tbat  either  the  attorney  or  the  com- 
pany bad  abandoned  the  company's  claim  for 
rent.  There  was  nothing  In  this  remark  by 
the  attorney  to  estop  the  company  from  fur- 
ther efforts  to  collect  Its  rent  The  plaintiff 
should  hare  known  that  If  the  company  was 
a  party  to  this  action  before  the  justice  of 
the  peace,  it  had  30  days  after  the  Judgment 
In  which  to  take  an  appeal.  If  the  company 
was  not  a  party.  It  was  not  bound  by  the 
Judgment,  and  had  the  right  to  commence 
anoth^  suit  to  collect  its  rents.  By  inquir- 
ing of  the  attorney  for  the  company,  or  of 
others  who  attended  the  trial  before  the  Jus- 
tice. plalntifT  could  have  learned  that  the 
company  had  not  abandoned  Its  claim  for 
rents;  but  although  the  means  of  obtaining 
CMrect  information  was  at  hand,  he  chose  to 
rely  npon  the  statement  of  the  tenant,  who 
had  the  cotton  for  sale,  and  made  the  pur- 
chase a  few  days  after  the  trial  before  the 
Justice  of  the  peace,  without  further  inquiry. 
When  a  pnrchaser  from  a  tenant  has  notice 
of  such  facts  as  would  put  a  man  of  ordi- 
nary pmdence  npon  an  Inquiry  that  would 
lead  to  a  knowledge  of  the  landlord's  lien, 
he  mnst  be  treated  In  law  as  haying  notice 
of  such  lien.  Bank  y.  Meyer,  66  Ark.  409,  20 
S.  W.  406.  The  testimony  of  the  plaintiff 
himself  shows,  we  think,  that  he  had  notice 
of  facts  snfBclent  to  put  him  upon  Inquiry; 
and,  had  he  made  the  Inquiry,  he  could  easily 
have  ascertained  the  fact  that  the  company 
had  a  lien.  He  Is,  therefore,  a  purchaser 
with  notice,  and  the  lien  of  the  landlord 
was  not  affected  by  his  purchase.  If  the 
law  were  otherwise,  the  lien  given  by  the 
ttatute  to  the  landlord  would  be  of  very  un- 
certain value,  for  In  that  event  any  one,  even 
a  neighbor  of  both  landlord  and  tenant, 
thoogb  knowing  that  the  relation  of  landlord 
and  tenant  existed,  and  that  the  cotton  of- 
fered for  sale  was  the  produce  of  the  land- 
lord's tsam,  conld  safely  purchase  on  the 
assurance  of  the  tenant  that  the  rent  had 
been  paid,  or  the  claim  therefor  abandoned. 
A  rule  giving  immunity  to  a  purchaser  under 
such  drcumstances  would  furnish  to  the  ten- 
ant an  easy  way  of  avoiding  the  Hen  of  his 
landlord  for  rent  and  would,  to  a  considera- 
ble extent  defeat  the  purpose  of  the  law  In 
giving  such  a  lien.  The  law  protects  pur- 
chasers In  good  faith  and  for  value  from  se- 
cret liens  of  which  they  have  no  notice.  It 
does  not  protect  one  who,  with  notice  of 
facts  calling  for  an  Inquiry,  neglects  to  use 
means  of  information  easily  accessible  to 
him.    1  Jones,  Liens,  §  5(8. 

There  Is  still  another  reason  why  the  con- 
tention of  plaintiff  that  he  Is  a  purchaser 
without  notice  cannot  avail  In  this  case.  He 
paid  out  nothing  of  value  on  this  purchase 
until  after  the  cotton  had  been  seized  under 
the  landlord's  writ  of  attachment  lorona, 
63  S.W.— 4 


the  tenant,  from  whom  plaintiff  purchased 
the  cotton,  was  indebted  to  him  more  than 
the  value  of  the  cotton,  and  plaintiff  simply 
gave  him  credit  for  the  value  of  the  cotton 
on  his  account,  less  a  small  amount  dne  py 
Lyons  for  the  picking  of  the  cotton.  But 
plaintiff  did  not  pay  any  portion  of  the  sum 
which  he  promised  Lyons  to  pay  the  pickers 
until  after  the  cotton  had  been  seized  by  the 
sheriff  under  the  writ  of  attachment  Issued 
In  the  action  brought  by  the  company  to  col- 
lect its  rent;  In  other  words,  the  only  thing 
of  value  that  he  parted  with  in  the  purchase 
of  this  cotton  was  paid  out  after  he  had  been 
Informed  by  the  seizure  of  the  cotton  that 
the  company  was  still  pressing  Its  claim  for 
rent  and  he  can  gain  no  advantage  from 
such  payment  Ames  Iron  Works  v.  Kala- 
mazoo Pulley  Co.,  63  Ark.  87,  37  S.  W.  409. 
The  credit  placed  on  his  books  In  favor  of 
Lyons  for  the  value  of  the  cotton  was  not 
binding  on  him  If  he  had  chosen  to  rescind 
the  trade  upon  finding  that  Lyons  bad  mis- 
led him  as  to  the  existence  of  a  lien.  He 
was,  therefore,  when  the  cotton  was  seized 
by  the  sheriff.  In  the  same  position  that  he 
was  before  the  purchase.  We  therefore  con- 
clude tbat  the  plaintii(,  under  the  facts  shown 
by  blm  as  they  appear  in  the  transcript,  was 
not  a  purchaser  of  this  cotton  for  value,  and 
without  notice.  The  Judgment  in  his  favor 
Is,  therefore,  not  supported  by  the  evidence. 
For  this  reason  the  Judgment  la  reversed, 
and  a  new  trial  ordered. 


CBamiAL  CO.\L  &  OOKE  00.  T.  JOHN 

HENBY  SHOK  C». 
(Supreme  Court  of  Arkansas.    May  4,  1801.) 

CONVERSION  —  TRESPASS  —  COTTINO  AND  RB- 
MOVINO  TIMBER  —  BVIDBNCB  —  HEARSAY  — 
DAMAQBS— MBAStJRB  OF— APPEAti-COSTS  OF 
TRANSCRIPT. 

1.  Where  a  trespasser  willfully  enters  the 
land  of  another,  aad  cuts  and  removes  timber 
therefrom  and  sells  it,  he  Is  liable  to  the  land- 
owner for  the  full  value  of  the  timber  at  the 
time  of  the  conversion,  without  any  deduction 
for  his  labor  and  expenses. 

2.  Where  a  person  enters  the  land  of  anoth- 
er through  mistake,  and  cuts  and  removes  tim- 
ber therefrom  and  sells  it  he  is  entitled  to  an 
allowance  for  his  labor  and  expenses,  In  com- 

■puting  the  damage  to  the  landowner  for  the 
conversion. 

3.  Where  a  trespasser  wiilfolly  injures  the 
lands  of  another,  and  cuts  and  removes  timber 
therefrom  and  sells  it  to  another,  the  latter,  on 
being  sued  for  conversion,  is  not  entitled  to  a 
reduction  for  the  work  and  labor  of  the  wrong- 
doer in  cutting  and  removing  the  timber. 

4.  Where  defendant  in  an  action  for  conver- 
sion is  shown  to  have  purchased  railroad  ties 
from  a  person  wrongfully  entering  on  plaintiS's 
land  and  cutting  and  converting  them,  the 
measure  of  damages  is  the  reasonable  value  of 
the  same  at  the  time  and  place  they  were  con- 
verted by  the  defendant,  with  6  per  cent  inter- 
est thereon. 

5.  Evidence  of  a  witness  in  an  action  for  con- 
version of  railroad  ties  that  he,  with  two  oth- 
ers, went  through  the  timber  three  abreast  and 
noted  the  trees  cut  In  books,  and  that  these, 
added  together,  showed  a  certain  numl)er  of 
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tU*  cnt,  {•  faeanay  and  inadnrissible,  aiaice  it 
Is  uncertain  whethsr  the  witness  made  the  cal- 
culation of  ties  entirely  on  his  owd  measuro- 
menta,  or  partly  on  those  made  by  his  aasiat- 
anta4 

6.  £ridence  that  a  witnsaa  tUMlaratood  from 
the  reports  of  certain  men  that  a  certain  num- 
ber of  ties  had  been  cut  is  hearsay  and  inadm;s- 
alble  in  an  action  for  cutting  and  convertinjr 
Msejli  ties. 

7.  Whara  the  transcript  on  appeal  ti>  not  ar- 
ranged in  proper  order,  mod  wk  bill  of  excep- 
tlom;  containing  orer  200  pages,  is  not  indexed, 
tlM  cost  of  the  transcript  will  be  taxed  to  ap- 
pellant, thouck  tin*  caae  ia  rsToned; 

AppMl  from  ctrcnit  court;  LltU»  RWer 
ooHuty;  Win  P.  Feaael,  Judge. 

Aetl<n  for  cooversiOn  by  tbe  JohD  Henry 
Bboe  Oompany  sgalnBt  the  Ctatral  Coal  Sc 
Coke  CompauT;  Ptrom  a  Jodgment  Id  favor 
of  plftlntlff,  defendant  appeals.    Rereraed. 

Ttxt  ioha  Henry  Shoe  Oompaoy,  a  coin 
poratlon  orKWiIzed.  under  the  laws  of  Louisi- 
ana, and  Abbie  Mcghea  were,  tbe  owners  of 
certain  timber  lands  to  tbl*  atate.  In  1883. 
Gdb  Lees  and.  S.  6.  Watklns,  partners  doing, 
business  under  firm  name  of  Gus  Leas  Sc  Co^ 
willfully  and  without  right  entered  npon 
these  lands,  and  cut  timber  therefrom  and 
conTerted  It  into  niUwajr  ties-  They  aftes- 
warda  sold  the  ties  to  tbe  Central  CoaJt  &. 
Coke  Company,  a.  Missouri  corporation,  en- 
g«g^d.  among  other  tblngsi  in  the.  baslossft 
of  buying  and  selling  tiles.  The  ooal  and. 
coke  company  took  possession  of  the  tlesi 
near  where  they  were  cut,  and  paid  I<ee9  & 
Watklns  for  them,  and  then  shipped  tbe  ties 
out  of  the  state.  Afterwards  the  shoe  com- 
pany and  Abbie  McSbea  brought  this  action 
against  the  coal  and  coke  company  for  con- 
version of  tbe  ties  and  to  recover  damages. 
There  was  a  -verdict  and  Judgment  In  favor 
of  plalntlflts  for  tbe  sum  of  $2,000,  ffom 
wUcb  the  defendant  appealed. 

W.  H.  Arnold  and  Estes  &  King,  for  ap- 
pellants.   Scott  &  Jones,  for  appellees. 

SIDDICK,  J.  (after  stating  tbe  facts). 
This  is  an  action  for  damages  for-  tfae  un- 
lawful conversion  of  railway  ties.  The  evi- 
doice  makes  out  s  very  clear  case  of  willful 
trespass  on  the  part  of  Less  &>  Watklns,  froiai 
whosi  defendant  purchased  tbe  ties.  Less  & 
WatklBs  bad  notice  that  ttJe  land  from 
which  the  ties  were  cut  belonged  to  tbe 
plaintiibt  and  y«t,  without  pennteslon  or  au- 
tborlty  from  them,  entered  upon  it  with  a 
large  force  of  men,  and  cut  the  timber  and 
converted  it  into  ties.  Under  these  circum- 
stances, It  is  clear  tiMrt;  betag  willful  tres- 
passers, tbey  were  liable  to  the  plaintiffs  for 
tbe  fuU  value  of  tbe  ties  at  tbe  time  of  tbe 
sale  and'  conversion,  aod,  bad  tbey  been 
sned,  wonid  have  bem  entttled  to  no  reduc- 
tion on  account  of  labor  and  expsnsck  Tbe 
rule  would  have  been  different  bad  they 
be«i'  Innocent  at  iBtentional  wrong,  the  rea- 
sons for  which  are  fully  explained  in  the 
opinion  in  a  recent  case  decided  by  this 
court    Eaton  t.  Langley,  S6  Ark.  44S,  47  S. 


W.  12S.  42  L.  R.  A.  474^  But  tbcr  ««>«  oat 
Innocent,  and  tta*  qoMtlan  bere  tm  decision. 
isi  whether  tbe  dHrendAnt  vrfae  pnretaaseft 
Uacr  ties  from  tbese  tBespaas«DS«  and  thea 
converted  tbeas  to  Ub  own  uaet  la  entitled  tn 
amy  reduction  In  the  dflmMSM-on  aosount  of 
the  inerease  in  ralne  eonscd.  by  tbe  work 
and  labor  at  tbe  willful  trespassers.  We 
must  ansirer  tblS'  qnsstion  in  tbe  necative. 
Tbe  timber  belonged  to  plaintiflb.  Tbe  title 
to  it  was  not  cbai^ed  by  the  traspase,  or 
ttue  oenrerston  to  cross-tieo.  It  still  belong- 
ed, fat.  its  Improved  sbape,  to  the  pUtlaitiffsL 
Had  Less  As.  Watklns,  wfao  bad  knowingly 
and  wisngfnlly  pnt  labor  npsn  tbese  ties, 
been  sued,  ttaegr,  asi  beCoie  stated,  imaJd 
have  beeB  entitled  to  no  allowance  or  Eedne- 
tlon  of  damages  on  ancDfkat  of  the  labor  ex- 
Bcnded  or  value  added  to  tbe  tintec,  and 
oenld.  convey  d»  sncb  right  to  tb*  ooid  and 
eoke  oompauy.  Adinit  tbat  tbe  oompany 
wns  an  iiuioDettt  pneoiiaser;  atiU.  tbey  par- 
otaased  property  belongiss  to  plaintiffs  froan. 
those  having  n*  rigbt  to  sell.  It.  converted 
this  profwrtsr  to  its  own  ueci  and  plalntifliB 
were  by  tbis  oonirenileB  daataged  to  tbe.-  ex- 
tent of  Uie  Tsloe  of  tbe  property  si  tbe  time 
of  tbe  conversion.  Tbe  company,  it  will  be 
notleed,  did  not  perform  any  w«ik.  and  imr 
bos  on  tbesB',  tlesv  or  add  any  vsalue  to  tbem. 
Under  these-  cii«BinBtanees>  we-  think  tbe  cir- 
cuit lodge  cosreetiy.  roled  tbat  the  msaanre 
of  damogen  was  the  vnlnc-  at  tbe  tbes  at*  tbe 
time  and  ptaice-  tbey  w«re  oonvertsd  by  the 
defeBdoLDt  oompany,  with  intecest  at  ft  p«r 
cent,  from  date  of  conversion.  £i.  £1.  BoUes 
Woodeii-Ware  Ca  t.  U.  a,  106  U.  S-  432.  1 
Sup.  Gt  398i  27  L.  Ed.  230;  White  t.  Yaw- 
begr,  108  Ala.  270,  19  South.  360,  64  Am.  St, 
Rep.  159;  Powen  v.  TiUey,  87  Me.  84,  32 
Atl.  714,  47  Am.  8t  Rep.  804]  Glaepy  v.  Cab- 
ot laS  Mass.  485. 

The  next  oontention  is  that  the  Judgment 
abeuld  be  reversed  becanise,  it  is  sadd.  tli><» 
trial  Judge  admitted  hearsay  testimony  tend 
Ing  to  ^tow  tbe  number  of  ties  tadten  from 
tbfr  lands  of  plaintiffs.  Tbe  only  Questloa 
of  fact  in  tbe  case  about'  which  there  was 
any  room  for  doubt  was  as  to.  tbe  number  of 
tiesi  which  were  taken  by  Less  &  Watklns 
from  tbe  lands  of  plaintiffs  and  sold  to  de- 
fendant On  tbis  petnt  the  circuit  Jwdge  per- 
mitted tbe  plaintifFs  to  Introdnee  tix  deposi- 
tion of  one  Harkness,  who  testifled  that  be 
went  over-  plaintiffs'  land  wltilii  tbree  m«i, 
and  estinated  the  number  ot  ties-  taJcen 
therefrom.  Tbe  witness  snid  tbat  they  "took 
tbe  woods  throe  abreast"  "la  making  our 
estimate,"  he  said,  we  "wvuld  go  along,  and 
each  one  carried  a;  book,  and  marked  there- 
in eacb.'  tree  cut,  as  we  cante  to  it  witti  the 
letters  'N.  2,'  meaning  tbe  tree*  cnt  in  189& 
and  1887,  and  with  'O'  for  "Old,'  meaning  tiie 
trees  that  bad  been  cut  to  1899.;  and  from 
these,  placed  together,  I  found  that'  there 
had  been  cnt  but  14,700  tleSi  of  whieta  4,700 
Ittd  been  cut  in  1896  and  1887."  Now  coun- 
sel for  appellee  contends  tbat  the  witness 
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did  not;  by  tUs  lasgnage^  vaean  that  he  put 
tlie  books  together,  carried  by  the  dUTerent 
men,  but  that  by  "pottins  the  treea  togeth- 
er," or.  In  othor  worda,  addlog  the  different 
entries  In  hla  own  book,  he  determined  the 
number  of  ties  In  that  way.  Bnt  It  seema  to 
na  that  the  natural  Import  of  the  language 
la  that  each  of  them  carried  a  book.  In 
which  they  entered  each  tree  cat  aa  they 
came  to  It,  and  that,  by  patting  the  entries 
In  their  books  together,  the  witness  ascer- 
tained the  number  of  ties  cut.  If  we  con- 
cede that  the  witness  meant  that  he  "put 
the  trees  together,"  aa  counsel  contend,  the 
language  he  used  doea  not  show  that  he 
measured  each  of  the  trees,  but  leaves  It  nn- 
certain  whether  he  relied  altogether  upon 
his  own  measurements,  or  In  part  upon  meas- 
urements msde  by  his  assistants.  It  was  for 
plaintiff,  who  Introdnoed  the  deposition  of  the 
witness,  to  show  that  the  witness  referred 
only  to  hla  own  entries,  or  to  those  concern- 
ing the  correctness  of  which  he  had  a  per- 
sonal knowledge.  He  did  not  do  this,  and 
the  language  is  nowhere  explained,  and  we 
think  the  court  should  have  excluded  it. 
The  ssme  objection  waa  made  to  portions  of 
the  deposition  of  S.  O.  Watklns,  Introduced 
by  plaintiff.  Watklns  testified  that,  from 
the  reports  of  men  hfa>ed  by  himself  and 
Less  to  work  hi  the  woods,  he  understood 
that  about  12,000  ties  came  from  the  lands 
of  plalntitCs.  Tills  was  plainly  hearsay.  The 
defendant  in  apt  time  objected  to  these  por- 
tions of  the  depositions  of  Harkness  and 
Watklns,  and  they  should  have  been  exclud- 
ed. In  refusing  to  do  so,  we  think  the  trial 
Judge  committed  an  error  prejudicial  to  the 
appellants. 

Our  attention  has  been  called  by  counsel 
for  app^ees  to  the  state  of  the  transcript  In 
this  case.  It  would  seem,  to  quote  the  lan- 
guage of  counsel,  "that  some  sudden  and 
serwe  wind  blew  the  leaves  of  the  transcript 
apart,  and  that  when  they  were  picked  up 
DO  attempt  was  mads  to  arrange  them  in 
proper  orda  ttefore  they  were  fastened  In 
the  record."  The  pages  are  numbered  con- 
secutively as  they  are  placed  In  the  record, 
thus  showing  that  they  were  wrongfully  ar- 
ranged by  the  clerk,  or  some  one  for  him, 
before  having  the  numbers  placed  on  them. 
In  addition  to  this,  the  bill  of  exceptions, 
containing  over  200  pages,  is  not  Indexed. 
A  record  in  such  a  confused  shape,  without 
an  Index,  adds  greatly  to  the  labors  of  both 
counsel  and  court.  It  is  the  duty  of  the  ap- 
pelant to  see  that  not  only  a  complete,  but 
that  a  correct  and  orderly,  transcript  Is  fil- 
ed in  this  court  If  he  submit  his  case  upon 
s  transcript  such  as  tills  one,  we  have  the 
discretion,  if  we  choose  to  consider  It,  not 
to  permit  the  costs  of  same  to  be  taxed 
against  the  other  party  In  event  the  Judg- 
ment below  Is  reversed.  We  are  of  the  opin- 
ion that  It  is  proper  to  make  such  an  order  In 
this  case^  and  therefore  direct  that  no  costs  be 
taxed  against  the  appellee  for  the  making  of 


the  transcript  filed  here.'  For  the  •error  in- 
dicated,, the  Judgment  Is  reversed  and  a  new 
trial  granted. 


HARDIN  T.  McGBKEVT. 

(Supreme  Court  of  Arkansas.    April  9,  1001.) 

UONICIPAL    CORFORATIONS  — OONDSHKATIOM 

FROCBEDINOS— SALS  FOR  ASSBSSBO 

BENEFITS— RBDBIIPTION. 

Flaiatiff  paid  certain  taxes  levied  aninst 
defendant's  property  for  sewerage  benefit,  se- 
coring  therefor  a  tax  certificate,  and  also  paid 
the  state  and  county  taxes  ou  the  property. 
Defendant  redeemed  within  the  required  time 
from  the  state  and  county  tax  sale,  plaintiff 
not  informing  defendant  as  to  the  certificate  for 
Ulb  sewerage  improvements,  of  which  defend- 
ant was  igaorant.  The  next  year  plaintiff  paid 
the  state  and  connty  taxes  on  the  iiroperty,  and 
wiien  defendant  sought  to  redeem  the  same  he 
refused  to  accept  the  redemption,  claiming  ab- 
solute title  under  the  certificate  for  the  sewer- 
age benefits;  the  period  for  redemptloa  on  such 
certificate  having  expired.  Htld,  on  plaintifFs 
motion  tor  a  deed  of  the  property,  that  by  ac- 
cepting the  redemption  money  for  the  state  and 
county  taxes,  while  holding  the  certificate  for 
the  sewerage  tax  sale,  he  was  estopped  from 
claiming  title  under  snch  certificate. 

Appeal  from  circuit  court,  Sebastian  coun- 
ty. In  chancery;  Stjies  T.  Rowe,  Judge. 

Condemnation  proceedings  by  the  board  of 
improvement  of  sewer  district  No.  1,  of  Pt. 
Smith,  against  Nathaniel  Carter  and  others, 
in  which  A  B.  Hardin,  as  a  purchaser  of 
certain  lots  at  the  improvement  sale,  filed 
his  motion  for  a  deed  to  said  lots,  and  the 
cancellation  of  an  entry  on  the  margin  of 
the  record  of  Judgment  showing  a  redemp- 
tion of  said  lots,  which  motion  was  opposed 
by  Edward  McGreevy,  owner  of  the  lots. 
From  an  order  denying  the  motion,  Hardin 
appeala    Affirmed. 

Mechem  &  Bryant,  for  aK>aU>nt.  Hill  & 
Brlzzolara,  for  appellee. 

BUNN,  0.  J.  The  board  of  Improvement 
of  sewer  district  No.  1,  of  Ft.  Smith,  brought 
suit  against  Nathaniel  Carter  and  others,  un- 
der section  K141,  Sand.  &  H.  Dig.,  and  obtained 
Judgment  of  condemnation  and  order  of  sale 
of  certain  property  in  said  sewer  district  for 
the  nonpayment  of  the  assessment  thereon. 
Among  the  property  so  condemned  and  or- 
dered sold  were  lots  7,  8.  9, 10, 11,  and  12,  In 
block  012,  Reserve  addition  to  the  city  of  Ft 
Smith,  owned  by  the  appellee,  Edward  Mc- 
Greevy, a  nonresident,  whose  agent  at  Ft 
Smith  for  the  payment  of  his  taxes  was  one 
O.  B.  Brogan.  The  notice  to  McGreevy,  as 
a  nonresident  party  to  the  suit,  and  Judg- 
ment and  order  of  sale^  were  all  legally  and 
properly  had.  The  sale  was  advertised  and 
made  on  February  3,  1898,  and  at  the  sale 
the  api>ellant  was  purchaser  of  the  above 
lots,  and  obtained  certificate  therefor.  On 
April  17.  1809,  he  filed  his  motion  in  the 
above  cause  of  the  board  of  improvement 
against  Nathaniel  Carter  et  aL,  with  his  cer- 
tificate^  praying  the  court  to  direct  the  coin- 
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inlssloner«to  make  a  deed  to  said  lots,  and 
that  an  entry  appearing  on  the  marg^ln  of  the 
record  of  Judgment  showing  a  redemption  of 
Bald  lots  on  April  3,  1899,  be  canceled  and 
held  for  naught.  To  this  motion  Edward 
McGreevy  appeared  by  attorneys,  and  filed 
answer  alleging  redemption  of  the  lots  with- 
in one  year  from  the  confirmation  of  the 
sale,  and  also  that  the  lots  were  not  properly 
advertised  for  sale,  and  that  the  purchaser 
(appellant)  was  estopped  from  asserting  bis 
right  to  a  deed.  The  motion  and  response 
were  heard  on  two  agreed  statements  of 
facts,  which  constituted  all  evidence  in  the 
case.  The  first  is  as  follows,  viz.:  "That 
said  Edward  McOreevy  was  owner  of  said 
lots,  which  were  located  in  plaintlfTs  (board 
of  Improvement's)  district;  that  an  assess- 
ment for  the  benefit  of  the  improvement  was 
made  on  said  lots  in  common  with  other  lots 
within  said  district,  which  assessment  was 
not  paid,  and  In  August,  1897,  said  board 
brought  above-entitled  cause  to  condemn 
said  lots,  together  with  other  in-operty  to  be 
sold  to  pay  the  assessment;  that  on  October 
19,  1897,  lyran  due  notice  had  to  the  owner  of 
the  above-described  lots,  Edward  McGreevy, 
Judgment  was  rendered  condemning  the 
same  to  be  sold  to  pay  said  assessment,  pen- 
alty, and  costs,  amounting  to  the  sum  of 
$7.40;  that  said  Judgment  was  regular,  and 
in  all  tilings  In  accordance  with  the  law  in 
such  cases  made  and  provided;  that  on  April 
8,  1899,  C.  E.  Brogan,  the  duly-authorized 
agent  of  Edward  McGreevy  for  that  purpose^ 
by  tender  legally  and  properly  made  accord- 
ing to  law,  offered  and  tendered  to  A.  E. 
Hardin  the  amount  paid  by  him  for  the  lots, 
together  with  20  per  centum  thereon,  which 
said  Hardin  refused  to  receive,  whereupon 
said  Brogan,  on  April  3,  1899,  paid  said 
amount  and  20  per  centum  to  the  clerk  of 
the  court,  who  made  the  following  entry  on 
the  margin  of  the  decree  aforesaid,  to  wit: 
"April  3,  1809.  Bedeemed.  Bedemptlon 
money  deposited  with  the  clerk.  [Signed] 
D.  P.  Durden,  Clerk,  by  H.  A.  Durden,  D. 
O."  The  case  is  thus  summed  up  in  appel- 
lee's brief:  "On  March  26,  1898,  Hardin 
paid  state  and  county  taxes  on  said  lots  for 
the  year  1897.  On  April  9,  1898,  Brogan,  as 
agent  of  McGreevy,  offered  and  tendered  said 
Hardin  the  amount  of  said  state  and  county 
taxes,  which  Hardin  accepted,  and  the  re- 
ceipt which  had  been  issued  to  Hardin  was 
taken  up,  and  a  new  receipt,  dated  April  9, 

1898,  Issued.  At  the  time  of  this  payment  of 
state  and  county  taxes  by  Hardin,  neither  of 
the  parties  mentioned  the  sewer  tax,  nor  the 
fact  that  said  lots  had  been  condemned  and 
sold  for  said  sewer  taxes,  and  bought  In  by 
Hardin,  and  Brogan  did  not  then  know  that 
said  lots  had  been  sold  for  sewer  taxes,  when 
as  a  matter  of  fact  Hardin  was  then  holding 
the  certlUcate  for  the  same.    On  March  3, 

1899,  Hardin  again  paid  the  state  and  coun- 
ty taxes  for  the  year  1898  upon  the  property, 
and  on  Ajirll  3,  1899,  Brogan  offered  to  pay 


said  taxes,  and  was  Informed  again  that 
they  had  been  paid  by  Hardin,  and  at  once 
went  to  see  Hardin,  and  offered  to  pay  the 
same,  which  Hardin  refused  to  accept,  and 
Brogan  then  learned  for  the  first  time  that 
Hardin  had  bought  the  lots  at  sewer-tax 
sale,  and  he  immediately,  to  wit,  on  the  3d 
April,  1899,  offered  to  redeem  said  land  from 
the  sewer-tax  sale,  and  made  tender  of  the 
amount  due  thereon,  with  penalties,  also 
state  and  county  taxes,  to  Hardin,  which 
was  refused,  and  then  made  said  payment 
to  the  clerk,  and  caused  said  payment  to  be 
entered  of  record,  as  stated." 

When  Brogan,  on  the  9th  April,  1898,  ten- 
dered and  paid  Hardin  the  taxes,  state  and 
county,  which  the  latter  had  paid  on  the 
26th  March,  1808,  for  the  year  1807,  if  Har- 
din intended  to  claim  title  under  his  pre- 
vions  purchase  at  sewer-tax  sale  he  should 
not  have  accepted  the  money  from  Brogan. 
To  accept  the  state  and  county  taxes  from 
him.  and  yet  not  disclose  his  real  claim, 
was,  of  course,  misleading  to  Brogan,  who 
was  ignorant  of  the  sewer-tax  sale,  and  this 
Itself  was  a  circumstance  going  to  show  to 
Hardin  the  ignorance  of  Brogan  on  the  sub- 
ject; for  no  prudent  man  would  seek  to  re- 
deem land  from  one  burden,  while  a  stIU 
more  fatal  one  to  his  interest  was  suffered 
to  remain.  Hardin's  withholding  this  infor- 
mation from  Brogan  could  have  had  but  one 
object,  and  that  to  hold  the  secret  lien  un- 
til the  time  for  redemption  should  expire, 
and  his  lien  should  ripen  Into  a  title.  This 
theory  is  the  more  apparently  correct  when 
he  refused  the  very  same  tender  on  April  3, 
1899,  when  he  thought  the  time  for  redemp- 
tion from  the  sewer-tax  sale  had  expired. 
The  chancellor,  in  effect,  found  that  Hardin 
knew  of  the  Ignorance  of  Brogan  as  to  his 
purchase,  and  that  Hardin  acted  upon  that 
theory  In  the  transaction,  and  held  that  he 
was  thus  estopped  from  claiming  title  un- 
der his  purchase.  We  see  no  cause  to  dis- 
turb his  findings.    AflS.rmed. 


STTBRS  et  al.  t.  WEIMBR  et  at 
(Supreme  Court  of  Arkansas.    May  18,  1901.) 

RBMAINDERS— CONTINGENT  REMAINDERS- 
CONDITIONS— TERMINATION. 
A  contingent  remainder,  created  in  a  deed 
conveyinfr  real  estate  to  the  wife  of  B.  for 
life,  which  life  estate  is  coaditioned  to  terminate 
on  her  ceasine  to  remain  the  wife  or  widow  of 
B.,  and  which  provides  that  the  estate  will 
then  pass  to  the  remainder-man,  is  valid  when 
the  remainder-man  Is  in  being  on  the  happening 
of  the  condition. 

Appeal  from  circuit  court,  Benton  county; 
Charles  G.  MltcheU,  Judge. 

Ejectment  by  Sophronia  Myers  and  anoth- 
er against  Frederick  Wetmer  and  others. 
From  a  Judgment  in  favor  of  defendants, 
plaintiffs  appeal.    AfiBrmed. 

E.  P.  Watson,  for  appellants.  J.  A.  Bice, 
for  appellees. 


Digitized  by 


Google 


^k.) 


TOWELL  V.  ETTEa. 


63 


BUNN.  C.  J.  D.  D.  Ames,  father  o(  Clara 
Ames,  and  at  tbe  time  the  husband  of  Soph- 
ronia  Myers,  purchased  of  F.  M.  Seamater 
and  his  wife,  A.  A.  Seamster,  a  certain 
tract  of  land  for  the  sum  of  $250,  cash 
paid,  and  caused  said  Seamster  and  wife  to 
make  the  following  deed,  to  wit:  "Know  all 
men  by  these  presents  that  we,  F.  M.  Seam- 
ster and  his  wife,  A.  A.  Seamster,  for  and 
In  consideration  of  the  sum  of  two  hun- 
dred and  fifty  dollars,  paid  U8  by  D.  D. 
Ames,  do  by  these  presents  grant,  bargain, 
sell,  and  convey  nnto  Sophronla  Ames,  wife 
of  the  said  D.  D.  Ames,  and  to  the  heirs  of 
her  body,  upon  conditions  and  restrictions 
hereinafter  mentioned,  the  following  real  es- 
tate, situated  In  Benton  county,  Arkansas, 
to  wR:  The  southeast  quarter  of  the  north- 
east quarter  of  section  (17)  seventeen,  town- 
ship (20)  twenty  north,  of  range  (29)  twenty- 
nine  west,  containing  forty  acres,— to  have 
and  to  hold  unto  the  said  Sophronla  Ames 
daring  her  natural  life,  or  so  long  as  she 
remains  the  wife  or  widow  of  the  said  D. 
D.  Ames,  without  issue  of  the  marriage 
with  the  said  D.  D.  Ames,  or  either  event, 
or  her  ceasing  to  be  his  wife  or  widow,  and 
no  Issue,  then  tbe  rights,  title  and  Interest 
In  said  lands  shall  go  to  and  vest  in  the  said 
D.  D.  Ames,  If  living;  if  dead,  then  In  the 
heirs  of  his  body.  We  hereby  covenant  that 
we  will  warrant  and  defend  the  title  to  said 
lands  against  the  lawful  claims  of  all  per- 
sons whomsoever;  and  I,  A.  A.  Seamster, 
wife  to  the  said  F.  M.  Seamster,  do  hereby 
release  and  relinquish  unto  the  grantees 
herein  all  my  right  of  dower  In  and  to  said 
lands.  Witness  our  hands  and  seals,  this  the 
lOOi  day  of  June,  18e&.  [Signed]  F.  M. 
Seamster.  A.  A.  Seamster."  Another  deed 
ot  like  tenor  was  executed  by  and  to  the 
BBme  parties  for  10  acres  of  additional  lands. 
After  the  execution  of  these  deeds,  and  dur- 
ing tbe  time  D.  D.  Ames  and  Sophronla 
Ames  were  living  together  as  husband  and 
wife,  the  defendant  Clara  Ames  was  bom, 
and  was  living  at  the  rendition  of  the  decree 
In  this  soit,  and  still  is  a  minor.  Subse- 
quent to  the  birth  of  Clara,  D.  D.  Ames  ob- 
tained a  decree  of  divorce  from  his  wife. 
Sophronla,  on  the  ground  of  desertion,  and 
subsequent  to  that  she  intermai-ried  with  her 
present  husband  and  co-plaintiff,  J.  W. 
Myers.  It  thus  appears  that  Sophronla  had 
ceased  to  be  either  the  wife  or  the  widow 
of  D.  D.  Ames,  and  the  event  had  happened 
upon  the  happening  of  which  the  life  estate 
of  Sophronla  should  terminate.  It  also  ap- 
pears that  Clara,  tbe  daughter,  was  then  in 
esse,  and,  as  the  remainder-man,  was  capa- 
ble of  taking  at  once.  The  contention  of  ap- 
pellants Is  that  the  particular  estate  could 
not  thus  be  cut  oft  and  determined  before 
tbe  death  of  Sophronla,  without  making  the 
remainder  void.  Mr.  Washburn,  In  his  work 
on  Real  Property,  states  the  general  mle 
tbns:  "Another  requisite  in  the  event  upon 
wblcb  a  contingent  remainder  may  depend 


is  that  It  must  not  be  such  as  to  abridge 
the  particular  estate  [in  this  case  the  life 
estate  of  Sophronla],  for  it  is  of  the  essence 
of  a  remainder  that  it  should  wait  until  the 
particular  estate  has  bad  a  natural  determi- 
nation according  to  the  terms  of  the  limita- 
tion. The  remainder  must  not,  therefore,  be 
In  the  nature  of  a  condition  at  common  law, 
which  may  defeat  the  particular  estate;  for— 
First,  no  one  but  the  grantor  in  such  a  case 
conid  take  advantage  of  It;  and,  second,  up- 
on his  doing  so  In  the  only  way  in  which 
it  can  be  done,  namely,  by  the  making  of  an 
entry,  he  could  thereby  regain  his  original 
seisin,  and  defeat  tbe  seisin,  as  well  as  tbe 
freehold,  on  which  the  remainder  depend- 
ed." 2  Washb.  Real  Prop.  (5th  Ed.)  pp.  631, 
632,  par.  5.  Such  Is  the  general  rule,  and 
upon  this  rule  the  appellants  rely  In  this 
case;  but  the  same  author.  In  the  seventh 
paragraph  of  tbe  same  volume,  on  page  633, 
says:  "A  remainder  may,  nevertheless,  be 
good,  though  limited  upon  an  event  that  de- 
stroys the  particular  estate  which  supports 
It,  provided  it  takes  place  by  a  union  of  the 
particular  estate  with  the  remainder,  so  as  to 
merge  tbe  one  In  the  other;"  citing  Good- 
titie  V.  BUlington,  2  Doug.  753,  to  tbe  text 
of  which  there  is  appended  a  lengthy  note, 
where  this  doctrine  is  set  forth  as  an  ex.cep- 
tlon  to  the  general  rule.  The  point  Is  the 
only  material  one  in  the  case,  and  the  decree 
was  In  conformity  with  tbfs  exception  to 
the  general  rule.  It  must  be  affirmed,  and  It 
is  so  ordered. 


TOWELL  et  al.  v.  ETTER  et  aL 
(Supreme  Court  ot  Arkansas.    May  18,  1901.) 

ACCRETIONS  —  SALB    OF    REiALTT  —  RESERVA- 
TION—NBCESSITT— DEED— UISTAKB 
-MATERIALITY. 

1.  An  accretion  ot  sufficient  elevation  above 
the  water  to  be  susceptible  ot  private  owner- 
ship passes  with  a  conveyance  of  the  land,  un- 
less expressly  reserved  in  the  deed. 

2.  Where  a  deed  otherwise  properly  desig- 
nates and  describes  land,  a  mistake  in  the  num- 
ber of  acres  is  immaterial,  and  will  not  in- 
validate a  sale  made  under  an  assessment 
thereon. 

S.  An  instruction  in  an  action  of  forcible  en- 
try and  detainer  that  "an  abandonment  for  the 
purpose  of  this  salt  would  mean  such  acts  as 
a  man  usually  does  when  a  portion  of  land  be- 
comes unprofitable  to  cultivate,  and  he  removes 
the  fence  or  permits  it  to  go  to  decay  or  to  be 
thrown  down  and  to  waste,"  is  incorrect,  since 
it  ignores  the  question  of  the  piaintifiTs  pos- 
session at  the  time  of  defendant's  entry,  as 
well  as  tbe  question  of  force  In  making  the 
entry.  , 

Bunn,  C.  J.,  dissenting. 

On  motion  for  rehearing.    Reversed. 

For  former  opinion,   see  69  S.  W.  1096. 

W.  M.  Randolph,  for  appellants.  0.  W. 
Hdskell,  for  appellees. 

HUGHES,  J.  The  facts  In  this  case,  as 
stated  when  the  opinion  was  delivered  which 
we  are  asked  to  reconsider,  are  as  follows: 
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"Tba  appeUe*  Btter  brought  this  snit  ot 
forcible  entry  and  detainer  against  appeUant 
Xoirell  to  recover  poBsession  of  35  acres  of 
land,  Htld  to  be  accretion  to  southwest  quar- 
ter of  section  13,  township  9  south,  range  8 
east,  and  claimed  damages  In  the  sum  of  $50. 
TlMmpson,  being  the  real  party  In  Interest, 
was  made  defendant.  The  evideace  shows 
that  Btter  bought  the  land  In  controTersy 
March  13, 1880,  and  liad  a  bouse  upon  it,  and 
had,  through  his  tenants,  occupied  since  the 
spring  of  1880,  np  to  about  the  time  of  the 
entry  by  Xoweil,  claiming  the  exclusive  own- 
ership thereof.  Thompson,  the  landlord  of 
Towell,  claimed  title  and  possession  under  a 
deed  made  to  Mm  on  February  16,  1897,  by 
J.  L.  Holloway,  as  commissioner  in  chancery 
of  the  Crittenden  county  eliancery  conrt, 
wlilch  deed  shows  that,  at  a  sale  of  lands 
for  levee  taxes  of  the  St  Francis  levee  dis- 
trict, Thompson  had  bought  the  southwest 
quarter  of  section  13,  township  0  north,  range 
8  east  containing  161  acres.  It  seems  from 
the  evidence  that  Etter  had  been  keeping  a 
tenant  in  the  house  on  the  premises  nearly 
all  the  time  Sometimes  there  would  be  an 
Interval  between-  the  ^Ing  out  of  one  tenant 
aad  the  coming  In  of  another,  -when  the 
house  would  be  unoccupied  for  a  week  or 
twtk  The  house  was  not  locked,  and  no  on* 
was  occupying  it  when  Towell  entered. 
Thompson  came  to  the  house  flrat  and  put 
«ome  chains  fii  It  and  locked  or  nailed  it  up. 
AX  the  time  the  gates  were  closed,  the  fen- 
ces unbroken,  and  the  house  shut  up.  This 
was  about  1st  of  January,  1897.  Towell,  It 
appears,  moved  in  about  this  time.  *  •  • 
Thompson  and  Towell  took  possession  with- 
out the  consent  of  Btter  or  his  son,  who 
■eems  to  have  been  in  charge  of  the  land  at 
the  time." 

We  said  In  the  opinion  In  this  case,  in  sub- 
stance, that  no  right  to  the  accretion  of  35 
acres  to  S.  W.  M  section  13  passed  to  Thomp- 
son by  virtue  of  his  deed  to  said  S.  W.  \i,  of 
section  13,  because  the  accretion  had  formed 
before  his  purchase,  and  was  above  the  sur- 
face of  the  water  and  susceptible  of  private 
ownership,  and  that  "as  between  vendor  and 
vendee,  the  right  to  alluvion  depends  on  the 
condition  of  the  land  at  the  time  of  the  trans- 
fer of  the  legal  title";  that  a  vendee  is  en- 
titled to  accretions  to  land  made  after  bis 
purchase,  but  not  to  those  made  before,  on- 
less  the  accretions  are  expressly  conveyed, 
To  support  this  ruling,  we  relied  mostly  up- 
on the  case  of  Barre  v.  City  of  New  Orleans, 
22  La.  Ann.  CIS,  which  is  directly  in  point  in 
support  of  the  opinion.  We  said,  therefore, 
that  Thompson's  deed  was  no  color  of  title 
to  the  accretion,  and  that  under  section  3443, 
Sand.  &  H.  Dig.,  he  was  guilty  of  forcible 
entry  and  detainer.  Fart  of  that  section 
reads  as  follows;  "If  any  person  shall  enter 
into  or  upon  any  lands,  tenements  or  other 
posseeiilons,  and  detain  or  hold  the  same 
without  right  or  claim  of  title,  •  •  •  in 
aucb  case  every  person  ao  offending  shall 


be  deemed  gnilty  of  a  forcible  entir  within 
the  meaning  of  this  act"  We  find  upon  fur- 
ther Investigation  that  in  the  ease  of  Land 
Ca  T.  Jeffries  (O.  0.)  40  Fed.  386,  Judge 
Brewer,  delivering  the  <vlnion  of  the  court, 
first  held  anbstautially  the  doctrine  laid 
down  in  the  opinion  delivered  in  tne  case 
at  bar,  but  npon  a  motion  for  reconsidera- 
tion he  held  differently;  that  U  to  say,  tliat 
a  conveyance  by  a  vendor  of  his  land  to 
which  there  is  an  accretion  already  formed 
at  the  time  of  the  conveyance  carries  the 
accretion  thereto,  unless  reserved  la  the 
deed.  He  holds  that  where  a  water  line  Is 
the  boundary  of  a  named  lot  that  Une  re- 
mains the  boundary,  no  matter  how  it  shifta^ 
and  a  deed  describing  the  lot  by  number  or 
name  conveys  the  land  op  to  that  ahifting 
Une,  exactly  as  It  does  up  to  the  fixed  side 
lines.  Upon  appeal  to  the  supreme  court  of 
the  United  States  tills  decision  of  the  mo- 
tion for  reconsideration  was  alBnned,  the 
court  holding  to  the  same  doctrine  laid  down 
by  Judge  Brewer.  Jefferls  v.  Land  Co.,  134 
n.  S.  178,  10  Sup.  Ct  618,  38  L.  £d.  872. 
There  -seems  to  be  no  doubt  that  the  35  acres 
in  controversy  in  this  case  was  an  accretion 
to  S.  W.  ^  of  said  aectlon  13,  bought  for 
taxes  by  Thompson  as  aforesaid.  While  the 
land  here  is  not  described  as  a  lot  Is  In  the 
case  Just  quoted  from,  by  name,  but  is  ac- 
cording to  the  section  lines,  yet  we  appre- 
hend the  same  doctrine  applies  in  this  case 
as  in  that  The  fact  that  the  deed  to  Thomp- 
son Is  for  S.  W.  %  section  13,  151  acres,  does 
not  limit  his  porchaae  to  that  number  of 
acres.  Where  land  Is  otherwise  properly  de- 
scribed, and  so  designated  as  to  lead  the  own- 
er to  a  knowledge  that  it  Is  bis  land,  a  mis- 
take in  the  number  of  acres  is  immaterial. 
Putnam  v.  Tyler,  117  Pa.  570,  12  Atl.  43. 
This  would  not  affect  the  validity  of  an  as- 
sessment or  sale  upon  such  an  assesemeDt 
While  there  seems  to  be  conflict  In  the  de- 
cisions upon  the  question  whether  accretion 
already  formed  passes  to  the  vendee  by  the 
conveyance  of  the  vendor  of  the  land  to 
which  it  had  formed,  we  esteem  it  proper 
and  right  to  approve  the  doctrine  of  Land 
Co.  V.  Jefferls,  as  aimounced  by  supreme 
court  of  the  United  States  in  134  U.  S.  178. 
and  we  adhere  to  tliat  doctrine,  and  as  to 
this  the  motion  for  reconsideration  is  sus- 
tained. While  the  result  of  the  application 
of  that  doctrine  In  this  case  is  not  agreeable 
to  the  writer,  couits  cannot  make  decisions 
to  relieve  hardships.  As  It  has  been  said, 
bard  cases  sometinies  make  shipwreck  of  the 
law. 

There  remain*  the  question  whethw  tha°e 
was  a  forcible  entry,  as  actual  force  is  said 
to  be  the  gist  of  the  action  of  forcible  oitry 
and  detaUier.  Hall  v.  Trucks,  38  Ark.  2GT. 
A  peaceful  entry,  though  unhurfuL  is  not 
sufilcient  to  sustain  the  action.  Anderson  t. 
Mills,  40  Ark.  192.  According  to  the  ruUDg 
herein  made,  Thompson  had  title  to  the  ac- 
cretion of  SS.jums  to  &  W.  )4  g(  lectiM  13 


Digitized  by 


Google 


Axk.) 


HOWELL  T.  ETTEa 


» 


tiy  -tirtse  tU  JiIb  pnrchaM  of  «.  W.  ^  <tt  18 
at  tax  sale.  Tfae  BvMeaee  doea  not  aeem  to 
sbow  tkat  he  used  fonccMn  nufklUK  Jiis  entry, 
but  tUs  -w«B  a  qneatloa  (tf  tact  lor  the  Jnry, 
OBder  proper  Jaatruetteaa  liy  tim  laaaxt  «s  to 
tlie  lew.  The«oiirt,  to  uataiatmwtloiu,  seems 
to  faarre  atatad  the  itew  cantctiy,  except  In 
tta  latter  etanse  of  tke  tbkd  in^ruotlan. 
The  lustrwTtkon.  entire,  is  aa  toUoKra:  "(8) 
If  tfae  plaintiff  had  absudoacd  the  land,  and 
the  defeadant  entered  and  took  poasesilon, 
then  the  plaintiff  cannot  reeorer  hi:tfatB  aidt, 
and  jrou  will  Oad  far  the  defendant.  An 
abandonment,  for  the  purpose  >flf  this  .salt, 
wauM  neon  audi  actsaa  a  nvn  oinally  does 
when  a  fteld  or  poBtlon  of  land  beeomeB  nn- 
profliable  to  cultltmte,  and  he  Kenoves  the 
feme,  or  permtts  it  to  «»  to  decay  or  to  be 
thrown  down  and  to  waste."  7hta  la  avl- 
dcatly  iuearreet.  Jt.lgnonea  the  qnettlon  tt 
metuai  ipoMacsahm  at  tbe  lend  by  the  plaintiff 
at  the  ilaae  «<  the  appeUanta'  entry,  and  also 
igBOBaa  Ibe  qoestion  of  the  use  of  actual 
force  in  inak±q;  the.catry.  In  Wlaa  t.  State, 
55  .^zk.  am,  W  a  W.  &1S,  w»  held  tbat 
"adien  a  landkntl,  >eiitltled  to  :De-enter  tae 
condition  broken,  took  poaBSHdon  peaceably 
In  the  atacnae  «<  the  tcaanta  from  the  prem- 
iai^  te  has  .the  rtsht  to  paotact  Ills  posaes- 
atoa  itf  fome  wm  wcU  agalafd:  :fonner  -ten- 
ati  Ma  any  loae  else  propnatug  to  take  pos- 
wwrtiwi  wittaont  rlflht."  iEbta  la  ,to  the  eScet 
that  aae  hairing  title  md  ligbt  to  poaaeaaloai 
may  jgt  ipoaaoaalon  peaeeably,iaDid  defend  hla 
IiiantiMhJii  by  f«Bc«^  If . ncecsaasy,  and  If  he 
da  so  he  wHl  jiot  .be  caHty  of  Xlorcible  enttir 
and  detainer.  For  the  error  Indicated,  tlie 
hulgmflat  iB  Bererscd,  and  the  «fl«K  la  re- 
aainded  (or  &  jww  trlaL 

BlDQf,  G.  J.  (dlBBcnttaic).  It  wlU  not  be 
emkrarcrtad  tliat  iq>  to  itbe  time  of  tke  tax 
aale  the  appellee,  Jfitter,  was  the  ofrner  of 
the  accretioDa  Involved  in  tbia  suit,  by  rea- 
aai  of  hia  heist;  ^^  .owner  of  the  f  ractloaal 
qnaitar  aectten  aoainst  which  ttey  weae 
famed:  nflor  tiat,  .according  to  Ote  Mrlginal 
.gBvennneBt  MuvcFS,  the  .patent  lasned' to  the 
enteiir  far  the  ««Temaicnt,  tlie  .asaesament 
list,  the  deUnqHcnt  list  the  aotioe  of  tax 
sale,  and  the  deed  made  in  pmsuanoe  of  the 
sale,  tlK  deaeription  given  was  nniformly  tiie 
fiactlonal  S.  W.  14  af  aection  21,  oontalnlag 
151  acres,  and  nething  more,  except  'the  num- 
ber of  the  tewnafatp  and  range.  Nor  la  it 
at  ait  necessary,  for  the  pniposes  of  tlie  de- 
dslan  In  this  ease,  to  controvert  the  doctrine 
that.  In  a  vtdnntary  oaaireiraace,  each  oae 
of  tiie  grantors  who  had  'Oanvegred  In  die 
same  way  'the  hmds  in  «utt,  by  failing  to 
further  reetrict  hla  conireyaaee  tlian  he  dM, 
by  implication  Intended  to  canr^  all  he 
bnd  pertaining  t»  that  particniar  cpiarter  sec- 
tion, nader  the  mle  that  a  coorreyance  nraat 
be  moBt  Btrangiiy  etmatmed  a^hiBt  tlie  gran- 
tor; and  yst  I  think  the  aigameot  is  against 
such  a  doctrine,  tai  the  basla  It  rests  upon 
■  Mia  <w  man  decialoDS  ivrbcae  appUcaden 


any  wall  be  called  tai  ^neatlon,  aa  tbe  de- 
scriptive words  in  the  deeds  therein  rcfsnad 
to  ^ve  not  th*  least  iatimadan  of  the  alMqpe 
cr  quality  of  the  lands  lavolved,  hut  they 
are  only  designated  by  oiUtoaiy  names,  aa, 
for.lnatanse,  "Lot  Ho.  4,"  '.Lot  No.  84,"  and 
ao  farth,  which  may  contain  1  men  or  tOO 
aerta,  and  which  may  be  aqaere,  a  triangle, 
er  a  drclc.  The  antborltleB  ore  by  no  means 
agreed  as  to  the  mle,  even  In  caac  of  volnn- 
tary  conveyances.  In  Louisiana,  for  in- 
stance, where,  for  loaal  reasons,  the  subject 
has  been  the  most  rtoselgr  :a(iadied,  oiid  ft«m 
time  immemorial,  lOf  any  other  locality  of 
this  ooantzy,  it  is  held  thait  tlie  qnantl^  of 
land  CDDveyed  Is  exactly  that  aamed  in  Ote 
deed,  regardleas  of  the  changes  that  may 
have  oocorred  in  the  way  «f  acestlons. 
Ban*  V.  City  of  New  Orleans,  22  !«.  Juxn. 
■S13.  But,  wliatever  may  l»e  the  mle  as  .to 
vohuitary  conveyancca,  I  think  the  rale  ap- 
plicable te  tax  soles  can  be  but  one  way. 
flection  64M,  fland.  A  H.  Dig.,  Teods  Umb: 
'^Svcry  aassssar  on  er  beCore  the  second 
Monday  in  Se|>temtier,  in  tbe  year  eighteen 
fauodrea  and  «igbty>seven,  and  every  flecond 
year  thereafter,  shall  make  and  deUvier  to 
the  dark  df  tke  eoanty  eonrt,  a  lepant  in 
tabular  :fioEm,  oontalned  In  a  book  to  be  fur- 
ulsbed  hhn  by  such  deik  of  the  county  court, 
the  amount  and  value  of  real  property  .sab- 
Ject  to  be  listed  for  taxation  In  the  county, 
and  the  amount  and  description  of  all  lands 
belongliv  to  the  United  States  and  to  the 
state  of  Arkansas;  also  an  other  lots,  par- 
ciE>l8  or  tracts  of  land  exempt  from  taxation, 
wblch  return  shall  contain,"  etc.  And  then 
follows  the  first  and  second  subdivision  of 
the  section;  the  latter  oenclndinK  with  the 
tabalsr  'foem  refhned  to,  in  which  nse  .the 
-names  of  oivners,  the  parts  of  sections,  «ec- 
tiens,  townships,  raises,  and  valuation,  each 
ia  its  appropriate  oolumn.  It  coselueively 
apiaeara  Ireai  this  statute  that  one  M  the 
essential  things  to  be  stated  in  this  assess- 
ment list  is  the  amount  or  quantity  of  land 
in  each  tract,  and  this  is  always  expressed 
In  acres,  under  our  ^stem.  In  conetrulng 
a  statute  substantially  the  same  as  ours, 
the  supreme  court,  of  Ohio,  in  Perkins  v. 
Dibble,  10  Ohio,  433,  86  Am.  Dec.  eH.  held 
that  a  tax  deed  was  void  where  the  num- 
ber of  acres  was  not  named  in  the  assess- 
ment list  It  Is  evident  that,  if  tb^  deed 
■was  void  where  the  quantity  of  the  land  -was 
not  named  in  the  assessment  list,  it  would 
be  void  as  to  all  land  except  the  quantity 
named  in  such  list;  for  the  naming  of  the 
auaatity  la  an  esscotlal  thing,  as  fixing  the 
extent  of  tfae  ferfeltme  and  conveyance 
thereunder.  Again,  under  our  revenue  sys- 
tem, as  a  circumstance  going  still  further  to 
show  the  neoesalty  of  naming  in  the  list 
and  all  papers  therein  the  number  of  acres 
assessed,  sold,  and'  conveyed,  the  collector 
Is  reonired  to  ofler  each  tract  on  the  list 
deliiiquent  for  the  nonpayment  of  tlie  taxes, 
and  to  Btrllie  aff  the  oome  ta  the  bidder  who 
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win  pay  the  taxes,  penalty,  and  costs  as- 
sessed against  the  same  for  the  least  quan- 
tity of  the  land;  and  this  least  quantity  Is 
to  be  laid  off  In  the  northeast  comer  of 
the  tract  as  so  many  acres,  for  that  Is  the 
way  the  bids  must  mn.  It  may  be  safely 
said  that  no  valid  tax  deed  exists  unless  the 
number  of  acres  conveyed  1b  named  therein. 
If  the  quantity  is  thus  so  essential,  the  par- 
ties to  a  deed  must  necessarily  be  bound  by 
the  quantity  named.  In  making  his  assess- 
ments, the  assessor  Is  required  to  ascertain 
the  quantity  of  any  tract  of  land,  as  well 
as  other  facts  connected  with  the  descrip- 
tion and  location  of  the  land,  and  the  stat- 
ute furnishes  him  with  ample  facilities  to  ac- 
complish this  purpose.  It  is  not  his  func- 
tion to  determine  the  eCTect  and  result  of 
accretions.  He  acts  ui>on  existing  facts,  and 
not  npon  mere  conclusions  of  law.  The  facts 
are  that  the  fractional  quarter  section  con- 
tained, when  surveyed,  151  acres.  Any  ad- 
dition made  to  it  by  accretions  should  be 
valned;  and,  if  It  should  be  valued.  It  fol- 
lows that  It  should  be  measured,  or  It  can- 
not be  sold  tot  the  nonpayment  of  taxes, 
for  a  tax  sale  carries  no  more  than  what  Is 
assessed.  I  think,  therefore,  that  the  mo- 
tion for  a  rehearing  should  be  overruled,  and 
the  decree  of  affirmance  be  permitted  to 
stand. 


McCarthy  et  al.  v.  McASTHUR  et  aL 
(Supreme  Court  of  Arkansas.    May  11,  ISOIJ 

APPBAL  AND  ERROR-OENBRAL  OBJECTION- 
QUESTIONS  PRESENTED  —  WRITTEN  CON- 
TRACT —  GENERAL  CUSTOM  —  PAROL  BVI- 
DENCB-ADMISSIBILITT. 

1.  Where  only  a  gmeral  objection  was  urged 
agaiaat  the  admission  of  evidence,  and  the 
ground  of  the  objection  was  not  stated  in  the 
record,  the  competeacy  of  the  evidence  is  the 
only  question  that  will  be  considered  on  appeal. 

2.  Where  defendants  agreed  in  writing  to 
pay  plaintiffs  $12  per  acre  for  clearing  20  miles 
of  a  right  of  way,  at  poiats  to  be  thereafter 
designated,  parol  evidence  was  admissible  to 
show  the  existence  of  a  general  custom,  at  the 
time  the  contract  was  made,  of  paying  for 
clearing  that  part  of  the  right  of  way  for  rail- 
roads which  extended  through  open  fields  onlv 
the  proportion  of  the  contract  price  which  sucn 
work  bore  to  the  work  required  to  clear  the 
same  distance  through  the  forest. 

Appeal  from  circuit  court,  Faulkner  conn- 
ty;  George  M.  Chapline,  Judge. 

Action  by  J.  S.  McArthur  and  another 
against  J.  H.  McCarthy  and  another.  From 
a  judgment  in  favor  of  plaintitCs,  defendants 
appeaL    Reversed. 

J.  W.  House,  for  appellants.  O.  L.  Miles, 
Bolton  &  Young,  and  Ratdlffe  ft  Fletcher, 
for  appellees. 

BATTLE,  J.  J.  S.  McArthur  and  Wood 
Rainwater  brought  an  action  against  J.  H. 
McCarthy  and  George  'Reichardt,  partners 
doing  business  under  the  firm  name  and 
style  of  McCarthy  ft  Reichardt,  upon  a  con- 
tract in  the  words  and  flgurea  following: 


"Little  Bock.  Aric  Not.  29.  1S8&  Mem- 
orandum. It  Is  agreed  that  James  S.  Mc- 
Arthur Is  to  have  the  clearing  of  the  right 
of  way,  subject  to  all  conditions  named  in 
the  Choctaw  &  Memphis  specifications.  He 
is  to  do  twenty  miles  or  more,  as  hereafter 
agreed  ui>on,  and  to  work  at  snch  points  as 
is  necessary  from  time  to  time,  for  wbicb 
we  agree  to  pay  $12.00  per  acre.  •  •  • 
No  work  will  be  estimated  or  paid  for  that 
is  not  in  strict  conformity  to  the  require- 
ments of  the  Choctaw  &  Memphis  Railroad 
specifications.  [Signed]  J.  S.  McArthnr.  Mc- 
Carthy ft  Reichardt" 

They  alleged  in  their  complaint  that  Mc- 
Carthy &  Reichardt  and  McArthur  selected 
the  20  miles  of  the  right  of  way  of  the 
Choctaw  &  Memphis  Railroad  Company 
which  was  to  be  cleared  by  McArthur  un- 
der the  contract,  and  that  McArthur  at  once 
entered  upon  the  work  of  clearmg  the  said 
20  miles  of  right  of  way,  and  cleared  the 
same,  to  the  extent  of  12  miles,  in  accord- 
ance with  his  contract,  amounting  to  144 
acres,  of  the  value  of  $1,728,  of  which  $300 
has  been  paid,  and  that  there  still  remains 
due  and  unpaid  $1,428.  — 

McCarthy  &  Reichardt,  answering,  denied 
that  he  (McArthur)  cleared  144  acres,  _  and 
alleged  that  he  cleared  only  66.38  acres)  for 
which  they  agreed  to  pay  him  at  the  rate  of 
$12  per  acre,  making  the  sum  of  $664.68. 
and  that  they  had  paid  him  the  sum  of  $300. 

The  jury  that  tried  the  issues  In  the  ac- 
tion returned  a  verdict  in  favor  of  the  plain- 
tiffs for  $1,031,  and  the  defendants  ap- 
pealed. 

The  amount  due  the  appellees  for  the  work 
done  depends  upon  the  meaning  of  the  words 
and  figures  "$12.00  per  acre"  in  the  contract 
sued  on.  It  appears  from  the  evidence  ad- 
duced in  the  trial  In  this  action  that  a  large 
portion  of  the  right  of  way  which  Mc- 
Arthur claims  to  have  cleared  passed 
through  farms  or  open  fields,  where  there 
was  no  or  very  little  clearing  to  do,  and  that 
In  many  places  In  such  farms  or  open  fields 
he  cut  only  an  occasional  tree  or  stnmp,  and 
in  some  places  did  nothing.  Appellees  con- 
tend that  they  are  entitled  for  the  work 
done  by  McArthur  to  $12  per  acre  for  the 
entire  area  covered  by  the  right  of  way, 
without  regard  to  the  amount  of  work  done 
In  such  farms  or  open  fields;  and  appellants 
contend  that  appellees  were  entitled  to  $12 
for  each  acre  cleared  where  the  forest  had 
been  undisturbed,  and  for  the  work  done  in 
farms  and  open  fields  in  clearing  the  right 
of  way  they  were  entitled  to  the  proportion 
of  $12  that  such  work  bore  to  that  required 
to  be  performed  in  clearing  the  right  of 
way  where  the  forest  was  undisturbed. 

Appellants  offered  evidence  in  i.ae  trial,  in 
support  of  their  contention,  to  prove  that  it 
was  the  general  custom  in  this  state  to  pay, 
for  work  done  In  clearing  the  right  of  way 
for  raihraads  through  farms  and  open  fields, 
the  proportion  of  the  contract  price  that 
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snch  work  bean  to  tbe  work  to  be  done  In 
clearing  the  right  of  way  through  the  forest 
To  illustrate:  Suppose  the  contract  price 
was  $40  an  acre,  and  that  the  work  of  clear- 
ing the  right  of  way  inrough  farms  and 
open  fields  was  one-tenth  of  that  done  In 
clearing  the  same  through  the  forest;  94 
would  be  the  price  paid  for  tbe  work  done 
in  the  farms  or  fields,  according  to  the 
custom.  They  offered  to  prove  that  this 
custom  was  In  existence  at  the  time  the 
contract  sued  on  was  entered  Into,  and  had 
been  for  many  years  prior  thereto,  In  this 
state  and  elsewhere.  To  tbe  admission  of 
this  evidence  the  appellees  interposed  a  gen- 
eral objection.  The  ground  upon  which  tbe 
objection  was  based  Is  not  stated  In  the  rec- 
ord, and  we  can  consider  it  only  as  to  the 
competency  of  the  evidence.  Railway  Co. 
▼.  Murphy,  60  Ark.  333,  80  S.  W.  419.  The 
court  euatained  the  objection  and  refused 
to  allow  the  evidence  to  be  adduced,  saying: 
"Tbis  is  a  suit  upon  a  written  contract. 
Tbe  price  of  the  Ihbor  is  fixed  in  the  con- 
tract, and  also  tbe  character  of  the  labor 
to  be  done  or  performed  is  set  out  in  the 
contract  Any  extra  or  additional  labor  is 
not  mentioned,  and  the  court  holds  that  cus- 
tom and  usage  have  no  place  In  this  suit 
upon  this  contract" 

The  contract  in  question  is  not  entirely 
free  from  ambiguity.  Appellants  agreed  to 
pay  McArthur  $12  per  acre  for  clearing  the 
right  of  way  for  20  miles.  Does  it  mean 
that  fl2  an  acre  shall  be  paid  for  the  acres 
actually  cleared,  or  that  the  20  miles,  when 
entirely  cleared,  shall  be  paid  for  according 
to  tbe  number  of  acres  contained  in  the 
same?  Tbe  20  mllee  is  not  specified  in  tbe 
contract,  but  was  to  be  thereafter  "agreed 
upon."  Either  construction  can  reasonably 
be  placed  upon  tbe  contract.  Was  the  ex- 
cluded evidence  admissible? 

In  speaking  of  usages  of  trade,  Oreenleaf 
says:  "Their  true  office  is  to  Interpret  tbe 
otherwise  Indeterminate  Intentions  of  par- 
ties, and  to  ascertain  the  nature  of  their 
contracts,  arising  not  from  express  stipula- 
tion, but  from  mere  implications  and  pre- 
sumptions and  acts  of  doubtful  and  equiv- 
ocal character,  and  to  fix  and  explain  tbe 
meaning  of  words  and  expressions  of  doubt- 
ful and  various  senses."  2  Greenl.  Ev.  { 
251.  Again,  he  says:  "But  though  usage 
may  be  admissible  to  explain  what  is  doubt- 
ful. It  Is  not  admissible  to  contradict  what 
Is  plain."    Id.  i  292. 

In  Oelrlcks  v.  Ford,  23  How.  63,  16  L.  Ed. 
538,  it  Is  said:  "This  proof  Is  admissible 
in  the  absence  of  express  stipulations,  or 
where  the  meaning  of  the  parties  Is  uncer- 
tain upon  the  language  used,  and  where  the 
nsage  of  the  trade  to  which  It  was  made 
may  afford  explanation  and  supply  deficien- 
cies in  the  instrument  Technical,  local, 
or  doubtful  words  may  be  thus  explained. 
So,  where  stipulations  In  the  contract  refer 
to  matters  outside  of  the  Instrument,  parol 


proof  of  extraneous  facts  may  be  neceasary 
to  htterpret  their  meaning.  As  a  general 
rule,  there  must  be  ambiguity  or  uncertainty 
upon  the  face  of  tbe  written  Instrument 
arising  out  of  the  terms  used  by  the  parties, 
in  order  to  Justify  the  extraneous  evidence; 
and,  when  admissible,  It  must  be  limited  in 
its  effect  to  the  clearing  up  of  the  obscur- 
ity. It  Is  not  admissible  to  add  to  or  In- 
graft upon  the  contract  new  stipulations,  nor 
to  contradict  those  which  are  plain." 

In  Bank  v.  Burkhardt,  100  U.  S.  602,  25 
L.  Ed.  768,  It  is  said:  "A  general  usage 
may  be  proved,  in  proper  cases,  to  remove 
ambiguities  and  uncertainties  in  a  contract, 
or  to  annex  incidents;  but  It  cannot  destroy, 
contradict  or  modify  what  Is  otherwise 
manifest.  Where  the  Intent  and  meaning  of 
the  parties  are  clear,  evidence  of  a  usace- 
to  the  contrary  Is  Irrelevant  and  nnavaUlng. 
Osage  cannot  make  a  contract  where  there 
Is  none,  nor  prevent  the  effect*  of  the  settled, 
rules  of  law."  See,  also.  Insurance  Cos.  t. 
Wright,  1  WalL  456-470,  17  L.  Ed.  606^ 
Heame  v.  Insurance  Co.,  20  Wall.  482,  483, 
22  L.  Ed.  395;  Walls  v.  Bailey,  49  N.  Y.  464, 
10  Am.  Rep.  407;  Woolen  Co.  t.  Proctor,  7 
Cush.  417;  Clark  v.  Baker,  11  Mete.  186;. 
notes  to  Wlgglesworth  v.  Dalllson,  1  Bmitb, 
I«ad.  Cas.  (tith  Ed.)  pt  2,  834-866. 

In  Walls  V.  Bailey,  49  N.  Y.  464,  10  Am. 
Rep.  407,  the  plaintiffs  contracted  in  wrltlng- 
to  furnish  the  materials  to  do  certain  plaster- 
ing for  defendant  upon  bis  building  In  Buf- 
falo, and  to  do  the  work  of  laying  it  on. 
The  defendant  was  to  pay  them  for  the- 
work  and  material  a  price  per  square  yard. 
"They  Included  in  their  bills  and  charged< 
for  the  full  surface  of  the  walls,  without  de- 
duction for  cornices,  baseboards,  or  open- 
ings for  doors  and  windows.  To  support 
these  charges,  they  proved,  under  objection, 
that  it  was  the  uniform,  well-settled  custom> 
of  plasterers  in  Buffalo  so  to  measure  and 
charge."  The  court  held:  "The  evidence 
was  proper,  the  usage  not  unlawful  or  un- 
reasonable, and  [that  tbe  evidence]  raised^ 
a  presumption  that  defendant  contracted 
with  reference  to  tbe  usage." 

In  Fitzimmons  v.  Academy,  81  Mo.  37,  the- 
"contractors  undertook  to  do  the  masonry 
of  a  building,  according  to  plans  and  sped- 
ficatloni  for  the  same,  for  lue  sum  of  $2  in 
addition  to  the  price  of  rock  per  perch;  and- 
the  evidence  showed  a  custom  prevailing. 
In  ascertaining  how  much  masonry  had  been- 
completed,  so  as  to  pay  the  demand  of  a 
mason  for  laying  rock  In  a  wall,  to  count 
comers  twice. — each  corner  a  part  of  two 
intersecting  walls;  also  all  openings  for 
doors  and  windows  as  if  they  were  solid 
matter."  The  court  held  that  "lae  contract- 
ors were  entitled,  under  tuelr  contract  to  a 
measurement  In  accordance  with  said  cus- 
tom." 

The  evidence  of  the  existence  of  such 
usages,  where  they  are  uniform,  continuous, 
and  well  settled,  and  pertain  to  the  matters- 
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of  the  contract  hi  qn«stlon,  and  ere  Teaaon- 
able,  Is  admlBstble  for  the  purpose  of  pla- 
cing the  court.  In  regard  to  the  surrounding 
ctrcumstanceB,  as  nearly  as  possible  in  the 
Bttnatlon  of  the  parties  to  the  contract  to 
be  construed.  Such  usages,  when  proved, 
fire  used  aa  a  means  of  Interpretation  of 
TTonis  and  phrases  In  a  contract  of  doubtful 
signification,  on  the  theory  that  the  parties 
knew  of  their  existence,  and  contracted 
with  reference  to  them.  Barnard  ▼.  Kellogg, 
10  Wall.  380,  19  L.  Ed.  967;  Hearae  t.  In- 
surance Co.,  20  Wall.  488,  22  Ia  Bd.  395; 
Walls  T.  Bailey,  49  N.  Y.  4«4,  1»  Am.  Rep. 
4OT. 

Tested  b7  the  nrie  stated,  the  evidence  ws 
to  a  general  custom  that  the  appellaats 
'effisred  to  aMuce  was  admissible,  and  the 
«ourt  erred  In  excluding  It.  All  other  eri- 
denee  <^  surrounoing  drcHin stances  irhtch 
throw  light  upon  what  the  parties  meant  by 
the  use  of  any  ambiguous  word  or  phrase  In 
the  contract  was  admissible  for  tiie  purpose 
of  explainiBg,  but  not  to  contradict,  add  to, 
or  rary,  the  contract. 

All  the  nilings  of  the  circnit  court  as  to 
the  admissibility  of  erldence  and  the  law  tn 
tiiia  case  which  are  Inconsistent  with  this 
opinion  were  erroneous,  and  should  be  so 
considered.  No  specification  of  the  same  is 
necessary. 

ReTemed  and  remanded  tor  a  new  trIaL 

WOOB,  J.,  absent. 


GRAHAM    et    al.    r.    W.    W.    DICKINSON 

HABDWABB  CO. 
(Sirpreme  Conrt  of  Arlcansas.    Feb.  23,  1901.) 

EXECUTION  SALE— CONFIRMATION— PURCHASH 
PRICE— PATMENT— SUFFICIENCY. 
Purchasers  of  land  paid  the  purchase  price 
to  a  commiiisianer  of  conrt  antnorized  to  sell 
the  land,  and  the  court  approved  the  sale.  The 
conunissiooer  withheld  the  price  from  the  juds- 
ment  creditor  for  the  purpose  of  inducing  such 
creditor  to  make  a  warranty  deed  of  the  land 
to  the  purchasers.  The  purchasers  bad  not 
requested  him  so  to  act.  The  commissioner 
died  before  turning  over  the  money  to  the  cred- 
itor, in  consequence  of  which  the  money  was 
lost.  Held  that  the  purchasers  were  absolved 
from  further  liability  by  payment  to  the  ccnn- 
miflsiaaer  and  confirmation  of  the  sale  by  the 
court. 

Appeal  from  circuit  conrt,  Jackson  county, 
in  chancery;  BichardH.  Powell,  Judge. 

Action  by  the  W.  W.  Dickinson  Hardware 
Company  against  Graham  Bros,  to  recover 
the  purchase  price  of  lands  sold  under  judg- 
ment. From  a  Judgnaent  for  plaintiff,  de- 
fendants appeal.    Beversed. 

The  Dickinson  Hardware  Company,  of  lilt- 
tle  Bock,  being  the  owner  of  160  acres  of  land 
In  Jackson  county,  sold  It  to  one  Lippman. 
Llppman  paid  $250  in  cash,  and  gave  note  for 
-$'230,  the  balance  of  irarcbase  price,  and  the 
hardware  company  executed  and  delivered 
.to  blm  a  bond  for  title.    When  the  note  tAl 


On*,  tt  was  not  paid,  and  the  hardware  com- 
pany placed  tt  in  the  bands  «f  J.  M.  Base, 
aa  attorney,  of  Little  Bock,  for  ceUcctlon. 
Ifr.  Bose  had  in  bis  ofilce  a  yoiine  num  by 
the  name  of  B.  D.  Street,  who  was  manager 
of  the  J.  M.  Bose  Collection  Company.  His 
name,  with  that  of  J.  \l.  Haae,  was  signed  to 
the  ovmplalnt  filed  in  the  oase.  After  tlie 
suit  was  brought.  Street,  iHio  seems  to  have 
iMd  charge  of  the  matter,  wrote  to  J.  M. 
Stayton,  an  attorney  of  Newport,  Jackson 
connty,  where  the  suit  was  pending,  a«liing 
hhn  to  look  after  the  case,  end  take  a  de- 
cree. Stayton  did  as  requested,  and,  no  de- 
feoBe  being  made,  a  judgment  was  rendered 
against  defendant  for  the  amount  of  the 
nete,  the  land  ordered  sold,  and  -Street  was 
made  commieslener  to  carry  the  decree  into 
effect.  The  land  was  afterwards  sold  un- 
der the  decree,  Stayton  acting  for  Street  in 
bia  absence,  «mA  Graham  Bros.,  the  appel- 
lants here,  pTirclmsed  at  the  sale.  The  sale 
was  made  aa  a  credit  of  tliree  months,  but 
tiie  purchasers  of  their  own  win  paid  cash. 
Being  asked  by  the  purchasers  whether  ittfa- 
er  creditors  of  Uppman  could  redeem,  Stay- 
ton  informed  them  that  they  cc«Id,  but  Stay- 
ton,  being  of  the  opinion  Uiat  a  deed  from 
the  hardware  company  woiUd  pr«F»«nt  re- 
demption, told  the  purchasers  that  he  would 
have  the  hardware  company  execnte  a  war- 
ranty deed  to  them.  StaTtoD  thereupon  sent 
the  money  to  the  commlsBloBer,  S'treet,  at 
little  Rock,  and  asked  him  to  execute  deed 
as  commtsslosrer,  and  also  to  have  tbe  bard- 
ware  company  eatecnte  deed.  The  hardware 
company  refused  to  execute  a  <ileed,  bnt  the 
sale  was,  on  the  19th  of  July,  1897,  -duly 
reperted  to  the  conrt.  In  whieft  report  It 
was  stated  that  the  purchase  price  had  been 
paid  In  full,  and  the  report  was  confirmed, 
and  the  commissioner  ordered  to  execute  a 
deed,  which  was  dwne,  and,  after  being  trp- 
prored  by  Vbe  court,  the  deed  was  delivered 
to  the  pnrdiasers.  Several  days  after  this 
order  conflnning  the  sale  and  approving  the 
deed  was  made,  Stayton  was  tnformed, 
through  letter  from  Street,  that  the  hardware 
company  had  refused  to  execute  a  deed  ars 
requested,  and,  further,  that  be  (Street)  had 
not  paid  over  the  money  to  the  company, 
and  that  he  xsished  to  hear  further  from 
him  about  tlie  matter.  Stayton  on  the  22d 
of  July,  1807,  wrote  In  reply,  telling  Street 
not  to  pay  over  the  money  to  the  hardware 
company  unless  it  would  execute  a  deed; 
and  Street,  in  obedience  to  this  letter,  with- 
held the  money,  withont  informing  either 
Bose  or  the  hardware  company  that  the 
I  money  had  been  paid  to  him,  but  lenvlng 
j  them  under  the  impression  that,  as  the  land 
was  sold  on  a  credit  of  three  months,  the 
]  price  had  not  been  paid.  The  matter  rested 
j  in  this  way  until  about  the  1st  of  Septem- 
j  bw,  when  Street  was  taken  sick,  and  died, 
j  without  having  paid  the  money.  The  hard- 
ware conrjiany  nerer  received  Its  money, 
I  and   afterwards,   on  the   15th  dt  January, 
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1898,  filed  «  motion  hi  ttae  Jaedkaoa  dtan-  r 
•eery  coart  to  compel  tbe  purchasers  to  pay 
the  amomit  of  their  bid.  These  purofaAsen 
answered  that  they  had  already  paid.  Aft- 
«r  hearing  the  evidence,  tbe  court  found  In 
faror  of  the  hacdware  company,  and  made 
«n  order  that  the  purchasers  pay  their  bkl 
within  10  days,  and,  tn  default  of  such  pay- 
meat,  that  the  land  be  resold.  From  this 
order  Graham  Bros,  appealed. 


Morris  M.  Ck)hn,  for  appellants. 
Coleman,  for  appellee. 


Chas.  T. 


RIDDICK.  J.  (after  stating  the  facts). 
Tbe  sale  of  the  land  in  this  case,  being  made 
by  an  agent  of  tiie  commissioner,  and  not 
by  tbe  commissioner  in  person,  was  In  that 
respect  irregular;  but  it  was  confirmed  by  tbe 
court,  and  its  validity  is  not  questioned  in 
this  proceeding.  The  contention  here  is  that 
the  purchase  money  was  not  paid,  but  It  is 
not  denied  that  It  was  paid  to  the  agent  of 
the  commissioner  who  conducted  tbe  sale, 
and  be  In  turn  paid  it  to  the  commissioner. 
Ttae  ccnnmissioner  reported  to  tbe  court  that 
the  land  had  been  b(^  and  the  purchase 
price  paid  as  well,  and  on  this  theory  tbe 
aale  waa  ccmfirmed.  It  is  said,  though,  that 
Stayton  directed  tbe  commissioner  to  with- 
hold the  money  from  the  plaintiff  company 
unless  It  would  execute  a  deed,  and  that  tbe 
company  rightfully  declined  to  accept  the 
money  on  snch  condition,  and  that  the  i>ay- 
ment  was,  therefore,  not  binding  -on  tbe 
company.  But  this  sale  was  not  made  by  the 
company,  but  by  a  commissioner  of  the  court. 
The  purchasers  did  not  undertake  to  pay  tbe 
hardware  company.  They  undertocA  to  pay 
to  the  commissioner,  and  were  absolved  by 
a  payment  to  him  and  a  confirmation  by  tbe 
coort  It  may  be  ccHMseded  that,  if  the  pur- 
chasers bad  directed  tbe  commissioner  to 
witbbold  tbe  money  from  tbe  company  until 
it  made  a  deed,  and  U  this  act  of  theirs  bad 
resulted  in  the  loss  of  the  money,  they  would 
have  been  responsible.  Tbe  chancellor  prob- 
ably based  bis  decree  on  a  fludlDg  that  Stay- 
ton  waa  acting  for  tbe  purchasers  in  making 
his  request  that  the  commissioner  withhold 
tbe  money;  but  while  Stayton,  In  so  doing, 
no  doubt  intended  to  favor  the  purchasers, 
there  is  nothing  to  show  that  he  was  author- 
ized by  tbe  purchasers  to  take  such  a  step, 
and  make  such  a  request,  or  that  they  bad 
any  notice  of  bis  acts  In  this  regard  until 
long  after  the  death  of  Street  and  tihe  loss 
of  tbe  money.  Tbe  only  persons  wbo  testi- 
Qed  on  this  point  were  Stayton  and  Graham, 
and  both  of  tbem  testified  positively  that 
the  moD^  was  paid  by  tbe  Grahams  imme- 
diately, and  that  they  imposed  no  conditions 
whatever  upon  tbe  commlsslMier,  nor  author- 
ised Stayton  to  Impose  any.  Stayton  testi- 
fied that  wben  the  purcbasei's,  after  tbe 
money  had  been  paid.  Inquired  if  tbe  land 
could  be  redeemed,  tbe  Idea  occurred  to  him 
(bat  •  warranty  deed  from  ttae  hacdware 


company  would  prevent  rademptloo,  and  that 
fae  then  of  his  own  motion,  and  without  any 
demand,  or  even  suggestion,  from  tbe  pur- 
chasers, gratuitously  told  them  that  the  com- 
pany would  make  such  a  deed,  be  thinking 
that  the  company  could  have  no  objection. 
Afterwards,  feeling  probably  under  B<Hne 
moral  obligation  to  make  good  bis  promise, 
bnt  without  being  In  any  way  authorized  by 
the  purchasers,  and  without  informing  them 
of  his  acts,  be  nndertook  to  procure  aucb  a 
deed.  While  some  of  t±te  statememts  in  tbe 
tetters  ef  Stayton  to  Street  wbioh  were  read 
in  ervidence  might,  in  tbe  absence  of  any 
explanation,  raise,  as  against  bim,  the  in- 
ference that  he  was  In  this  matter  acting 
for  the  Grahams,  still  these  letters  are  not 
ertdence  against  the  Grabams.  Tbe  tetters 
may  contradict  attayton,  but  tbey  do  not 
alfect  tbe  Grahams,  when  all  the  evidence 
shows  tbat  tbey  had  given  Stayton  no  au- 
tbOTtt^  to  act  for  tbem.  Staytcot,  In  bis  tes- 
timony, gives  wbat  would  appear  to  be  a 
frank  explanation  ot  these  letters  and  of  bis 
motives  In  writing  them,  but  we  need  not 
notice  it,  for,  if  bis  conduct  In  that  regard 
resulted  in  loss  to  tbe  taaidware  company, 
It  furnishes  no  reason  foe  Impoi^ng  tbe  loas 
on  tbe  Grahams,  be  having,  as  before  staitBd, 
no  autj>erity  to  act  as  their  agent,  and.  If 
we  take  his  testimony,  no  Inteation  of  do- 
ing 80.  Tbe  hardware  company  is  undoubt- 
edly out  money  which  It  gboDld  have,  but 
we  are  of  tbe  opinion  that  the  evldenoe  does 
not  Justify  a  recovery  from  the  GraluwiB. 
For  this  reason,  tbe  judgment  U  reversed, 
and  tbe  case  dissidssed. 


OAIjDWBJIIi  V.  STAIB. 
(Supreme  Court  ot  Arkansas.    Uay  18,  1901.) 

SBOUCnON  —  INSTRUCTIONS  —  BURDKN  OF 
PROOP-jrURORS— COMPETEN- 
CY—OPINION. 

1.  Where  a  jnror  in  a  criminal  case  stated 
that  be  had  formed  and  expressed  an  opinion 
as  to  the  guilt  or  innocence  of  tlie  accused, 
which  It  would  require  evidence  to  remove; 
that  he  had  heard  persons  who  assumed  to 
kno-w  the  facts  talk  of  the  case;  and  that  he 
had  talked  with  a  witness  for  tbe  state, — ^he 
was  incompptcnt. 

2.  The  erroneous  ruling  that  a  juror  la  com- 
petent, on  a  challenge  for  cause,  where  the  ac- 
cused has  exhausted  his  peremptory  challenges 
before  the  panel  is  completed,  is  causa  for  re- 
versal. 

3.  Where,  on  a  prosecution  for  seduction, 
the  court  charged  that  if  there  was  a  reason- 
able doubt  as  to  the  guilt  of  accused,  on  the 
whole  testimony,  there  should  be  an  acquittal, 
an  instruction  that,  the  accused  having  sought 
to  justify  on  the  ground  that  prosecutrix  had 
refused  to  marry  him  as  agreed,  he  must  prove 
gnch  refusal  by  a  prepoaderance  of  the  evi- 
dence, was  not  erroneous,  as  relieving  the  state 
from  proving  an  essential  element  of  the  crime. 

Appeal  from  circuit  court.  Independence 
county;  Frederick  D.  Fulkerson,  Judge. 

Lee  Caldwell  waa  convicted  of  seduction, 
and  be  appeals.    Beversed. 
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W.  S.  Wright  and  J.  O.  Yancey,  for  appel- 
lant Geo.  W.  Murphy,  Atty.  (Sen.,  S.  D. 
Campbell,  and  Robert  Neill,  for  the  State. 

HUGHES,  J.  The  appellant  was  Indicted 
for  seduction,  entered  a  plea  of  not  guilty, 
was  tried,  convicted,  and  sentenced  to  con- 
finement In  the  penitentiary  for  three  months, 
and  to  pay  a  fine  of  $65,  as  assessed  by  the 
Jury  In  their  verdict  He  filed  his  motion 
for  a  new  trial,  which  was  overruled,  and 
he  excepted  and  appealed  to  this  court. 

In  making  up  a  Jury  to  try  the  case,  Russ 
I^ggett  was  sworn  and  examined  as  to  his 
qualificatlona  to  serve  as  a  Juror,  and  stated 
that  he  had  heard  different  ones  talk  about 
the  case,  and  that  they  purported  to  know 
the  facts;  that  he  bad  formed  and  express- 
ed an  opinion;  that  It  would  require  evidence 
to  remove  that  opinion;  that  he  had  talked 
with  Dr.  Kennerly,  a  witness  for  the  state; 
that  that  opinion  was  with  reference  to  the 
guilt  or  Innocence  of  the  defendant  *He  was 
pronounced  by  tiie  court  a  qualified  Juror. 
The  appellant  objected  and  asked  that  he  be 
excused  for  cause.  His  objection  was  over- 
ruled and  his  request  denied  by  the  court 
and  he  peremptorily  challenged  the  Juror  and 
excepted  to  the  ruling  of  the  court  H.  H. 
Martin,  a  talesman,  was  sworn,  examined, 
and  qualified  as  a  Juror,  and  was  taken  by 
the  state.  The  appellant  did  not  excuse  said 
Martin,  having  exhausted  bis  peremptory 
challenges.  He  did  not  offer  to  challenge 
him  peremptorily  or  for  cause.  Was  the  Juror 
Leggett  competent?  He  had  talked  with  va- 
rious persons  about  the  case,  who  puriKirted 
to  know  the  facts,  and  with  Dr.  Kennerly, 
a  witness  for  the  state,  though  he  did  not 
know  at  the  time  that  Dr.  Kennerly  was  a 
witness.  He  had  formed  and  expressed  an 
opinion  as  to  the  guilt  or  Innocence  of  the 
accused,  which  he  stated  It  would  require 
evidence  to  remove.  In  Polk  v.  State,  45 
Ark.  170,  this  couit  said:  "That  a  Juror 
has  formed  any  opinion  In  such  a  case  ren- 
ders him  prima  facie  incompetent,  and  it  is 
for  the  state  to  show  that  such  opinion  Is 
based  on  rumor,  and  not  of  a  nature  to  In- 
fluence bis  conduct;  but  one  who  leaps  in 
advance  of  the  evidence  and  the  law,  and 
settles  in  his  own  mind  the  question  of 
guilt  Is  not  fit  to  be  a  Juror  In  the  cause. 
The  Juror  must  be  Indifferent  between  the 
state  and  the  prisoner.  The  burden  of  erad- 
icating preconceived  opinions  upon  the  mer- 
its ought  not  to  be  cast  upon  either  party. 
The  fact  that  the  Jurors  further  said  that 
they  could  try  the  case  Impartially  was 
entitled  to  no  consideration.  In  the  face  of 
their  admissions  tliat  their  minds  were  pre- 
occupied by  impressions  of  the  case.  No  re- 
liance is  to  be  placed  In  such  declarations." 
This  case  was  expressly  followed  and  re- 
affirmed by  this  court  In  Vance  ▼.  State,  66 
Ark.  402,  19  S.  W.  1066.  In  the  case  of 
Hardin  v.  State,  66  Ark.  53,  48  S.  W.  904, 
the  ruling  In  Polk  t.  State  was  somewhat 


modified,  and  It  was  said  (quoting  from  the 
syllabus):  "A  Juror  in  a  criminal  case  who 
states  that  from  rumor  and  from  reading 
the  newspapers,  he  has  formed  an  oplnica 
as  to  defendant's  guilt  which  it  will  require 
evidence  to  remove,  but  that  for  the  purpose 
of  the  trial  he  can  disregard  such  opinion, 
and  give  the  defendant  a  fair  and  Impartial 
trial,  Is  not  Incompetent  U  it  does  not  appear 
that  he  entertained  any  prejudice  against 
the  defendant"  In  this  case  at  bar  the  opin- 
ion which  the  Juror  bad  formed  was  as  to 
the  guilt  or  Innocence  of  the  accused,  and 
was  formed  from  talking  with  witnesses  who 
purported  to  know  the  facts.  While  the 
mere  fact  that  an  opinion  by  a  Juror  as  to 
the  guilt  or  Innocence  of  the  accused  on  trial 
for  a  criminal  offense  does  not  Itself  disqual- 
ify the  Juror,  yet  If  it  appears  that  such 
opinion  appears  to  be  fixed,  and  Is  founded 
upon  what  the  witness  understands  to  be 
the  facts  In  the  case,  such  opinion  renders 
him  Incompetent  to  act  Impartially  as  a  Ju- 
ror, in  contemplation  of  law.  'In  a  few 
cases  It  Is  simply  stated,  without  reference 
to  the  question  of  exhaustion  of  peremptory 
challenges,  that  one  cannot  complain  of  a 
denial  of  a  challenge  for  cause  if  he  there- 
after peremptorily  challenges  the  Juror.  In 
these  cases  failure  to  state  that  the  chal- 
lenges were  not  exhausted  was  probably  a 
mere  Inadvertence."  "Exhaustion  of  Chal- 
lenges not  Considered,"  17  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  p.  1189,  and  cases  cited.  "In 
some  cases  It  Is  held  that  the  mere  exhaus- 
tion of  his  legal  number  of  peremptory  chal- 
lenges will  not  give  to  a  complaining  party 
a  right  to  a  reversal,  but  that  In  addition 
he  must  show  that  an  objectionable  Juror 
was  Impaneled,  owing  to  the  want  on  his 
part  of  another  peremptory  challenge;  or, 
as  It  may  be  otherwise  expressed,  the  com- 
plaining party  must  have  made  or  offered  to 
make  a  challenge  to  a  Juror  subsequently 
called."  27  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
p.  1198.  Such,  we  think,  was  the  condition 
of  the  Juror  Leggett.  It  was  error  to  hold 
that  he  was  a  competent  Juror.  But  he  was 
peremptorily  challenged  by  the  accused,  and 
did  not  sit  upon  the  Jury,  and  the  accused 
exhausted  his  peremptory  challengesv  Was 
the  accused  prejudiced.  Inasmuch  as  he  made 
no  objection  to  Martin,  the  talesman,  who 
came  after?  There  are  cases  which  hold, 
with  much  apparent  force  of  reason,  that 
when  Leggett  was  peremptorily  challenged 
after  being  pronounced  competent  on  a  chal- 
lenge for  cause,  as  he  did  not  sit  on  the  Jury 
no  harm  was  done.  But  the  accused  says 
that  he  was  compelled  to  challenge  the  ob- 
jectionable Juror  peremptorily,  when  his  chal- 
lenge for  cause  should  have  been  sustained, 
and  that  he  was  thus  forced  to  take  some 
Juror  that  he  might  have  challenged,  as  he 
exhausted  bis  peremptory  challenges.  This 
position  Is  answered  In  the  fact  that  no  ob- 
jection, peremptorily  or  otherwise,  was  made 
to  any  other  Juror,  and  that  all  the  accused 
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was  entitled  to  was  a  fair  and  Impartial  Jnry. 
"That  such  error  In  overruling  a  challen^ 
for  cause  la  available  as  a  ground  tor  re- 
versal. If  the  objecting  party  does  ^[haust 
bis  iieremptory  challenges  before  the  impan- 
eling of  the  Jurj  is  complete,  Is  stated  and 
applied  in  a  number  of  cases"  (among  them, 
cases  In  our  own  state).  17  Am.  &  Eng. 
Knc.  Law  (2d  Ed.)  p.  1189.  It  Is,  of  course, 
no  ground  of  complaint  If  the  accused  has 
not  exhausted  bis  peremptory  challenges  be- 
fore the  panel  of  the  Jury  Is  completed,  as 
the  accused  might  correct  the  error  by  per- 
emptory challenge.  Meyer  y.  State,  19  Ark. 
156;  Benton  v.  State,  30  Arlt.  328;  Mabry 
y.  State.  50  Ark.  494,  8  S.  W.  823;  and  other 
cases  In  our  Beports.  In  Benton  v.  State, 
supra.  It  Is  said  in  the  syllabus:  "If,  after 
the  court  has  erroneously  overruled  the  chal- 
lenge of  a  Juror  for  cause,  the  defendant 
electa  to  challenge  him  peremptorily,  and  the 
record  shows  he  did  not  exhaust  his  peremp> 
tory  challenges,  he  cannot  avail  himself  of 
the  error."  This,  of  course,  necessarily 
means  that.  If  the  accused  bad  exhausted 
bis  peremptory  challenges,  he  could  avail 
bUnselt  of  the  error;  otherwise,  be  could 
not  We  think  that  the  necessary  Implica- 
tion from  the  cases  in  our  court  upon  this 
question  is  that  the  erroneous  ruling  that  a 
Juror  Is  competent  upon  a  challenge  for 
cause,  where  the  accused  has  exhausted  his 
peremptory  challenges  before  the  panel  is 
completed,  may  be  availed  of  by  him,  and  Is 
cause  for  reversaL 

There  are  several  grounds  urged  in  the  mo- 
tion for  new  trial,  the  most  serious  of  which, 
according  to  the  appellant's  contention.  Is 
the  giving  of  instruction  numbered  6  for  the 
state.  It  reads  as  follows:  "No.  6.  If  the 
Jury  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  d3fendant  obtained 
carnal  knowledge  of  Dora  Reeves  by  virtue 
of  an  express  promise  of  marriage  made  by 
him  to  her,  and  that  said  marriage  was  by 
agreement  of  the  parties  set  to  take  place 
on  the  fourth  Sunday  in  June,  1899,  and  that 
said  marriage  has  not  taken  place,  and  that 
the  defendant  seeks  to  Justify  his  failure  to 
make  said  marrlnge  on  the  ground  of  the  re- 
fusal of  the  said  Dora  Reeves  to  Join  him  in 
the  marriage,  then  he  must  prove  such  re- 
fusal on  the  part  of  said  Dora  to  your  satis- 
faction, by  a  preponderance  of  the  testimony; 
in  other  words,  the  burden  of  proof  is  on  the 
defendant  in  such  matter  of  defense."  It  is 
■aid  that  the  giving  of  this  instruction  re- 
lieved the  state  of  the  burden  of  proving  ev- 
ery material  allegation  In  the  Indictment, 
and  cast  upon  the  defendant  the  burden  of 
negativing  or  disproving  by  a  preponderance 
of  the  testimony  one  of  the  material  and  In- 
dispensable elements  of  the  crime.  We  fall 
to  appreciate  this  argument.  The  defendant 
set  up  the  refusal  of  Dora  Reeves  to  Join 
Um  In  the  marriage  as  a  substantive  affirma- 
tive defense.  Why  !■  he  not  required  to 
prove  1^  If  be  expects  to  be  acquitted,  if  It 


Is  true?  If  he  bad  not  brought  it  in  the  case. 
It  would  not  be  in  the  case.  If  be  offers  no 
proof  in  regard  to  It.  bis  mere  affirmance 
amounts  to  nothing.  He  does  not  expect  the 
state  to  prove  it,  for  to  prove  It  would  defeat 
her  case.  He  could  not  expect  the  state  to 
prove  that  Dora  Reeves  did  not  refuse  to 
marry  him;  for  this  would  be  to  require  the 
state  to  prove  a  negative,  which  the  appel- 
lant contends  he  cannot  be  required  to  do. 
The  defendant  relying  upon  an  alibi  has  the 
burden  as  to  that  issue,  but  this  does  not  re- 
lieve the  state  of  proving  guilt  upon  tbe 
whole  case.  The  court  In  this  case  further 
Instructed  tbe  Jury  as  follows:  "(11)  You  are 
Instructed  that  if  yon  have  a  reasonable 
doubt  of  tbe  defendant's  guilt,  upon  the  tes- 
timony in  tbe  whole  case,  be  is  entitled  to 
an  acquittal."  This,  in  connection  with  In- 
struction 6,  states  the  law  as  we  have  ruled 
heretofore  in  Ware  v.  State,  27  S.  W.  485,  and 
cases  there  cited,  and  In  the  very  recent  case 
of  Raybum  v.  State,  63  S.  W.  356,  In  which 
latter  case  It  is  said  "that  evidence  tending 
to  show  an  alibi,  when  relied  on  as  an  affirma- 
tive matter  of  defense,  it  is  the  province  of 
the  defendant  to  Introduce,  and  as  to  this  die 
burden  rests  upon  him."  In  ConL  v.  Cboate, 
105  Mass.  456,  the  court  passed  upon  an  in- 
struction which  told  the  Jury  "that  where 
the  defendant  sought  to  establish  the  fact 
that  he  was  at  a  particular  place  at  any 
given  time,  and  wished  them  to  take  it  as  an 
affirmative  fact  proved,  the  burden  of  proof 
was  upon  him,  and,  if  be  failed  In  maintain- 
ing that  burden,  the  Jury  could  not  consider 
It  as  a  fact  proved  in  tbe  case;  that  the  bur- 
den, however,  was  upon  tbe  government  to 
show  that  the  defendant  was  present  at  the 
time  of  the  commission  of  tbe  offense,  and, 
as  bearing  upon  this  question,  the  Jury  were 
to  consider  all  tbe  evidence  offered  by  the 
defendant  tending  to  prove  an  alibi,  and  if, 
upon  all  the  evidence,  tbe  Jury  entertained  a 
reasonable  doubt  as  to  the  presence  of  the 
defendant  at  the  fire,  they  were  to  acquit" 
The  court  said  of  this:  "The  substance  of 
the  whole  ruling  was  that  if  the  evidence  of 
the  defendant  which  tended  to  prove  an  allbl 
was  such  that  taken  together  with  the  other 
evidence,  the  Jury  were  left  In  reasonable 
doubt  as  to  whether  the  defendant  was  pres- 
ent at  the  alleged  fire,  they  should  acquit  him. 
This  is  tbe  law  applicable  to  this  case,  as  we 
understand  It"  Instruction  No.  6  is  not  re- 
versible. 

Some  of  the  Judges  think  instruction  Na 
6  obnoxious  to  the  objections  of  the  appel- 
lant and  erroneous,  but  a  majority  agree 
that,  taken  with  the  other  Instructions,  it  Is 
not  Two  of  the  Judges  incline  to  the  opinion 
that  the  appellant  waived  his  objection  to 
the  Juror  Leggett  by  peremptory  challenging 
him  and  making  no  objection  to  Martin,  the 
talesman  summoned  in  his  place. 

It  was  not  error  to  permit  a  comparison 
of  the  inscription  on  the  envelopes  and  the 
letters  with  the  writing  In  dispute.    Insor- 


Digitized  by 


Google 


63 


63  SOUTHWESTBBN  EBPOKTBH. 


tArk. 


aoce  Co.  t.  Schmaltz,  66  Ark.  58S,  53  S.  W. 
48.  There  was  no  rerersible  error  In  falling 
to  modify  Instruction  No.  2  as  asked  by  de- 
fendant. Tbere  was  no  reversible  error  In 
permitting  statements  of  Messrs.  Campbell 
and  Nelll  tending  to  contradict  tlie  aspert 
teetlmoay  In  tlie  case,  as  set  out  In  transcript 
1  Greenl.  Ev.  598b.  For  the  errors  In  pro- 
nouncing tlie  juror  Leggett  competent,  the 
Judgment  is  reversed,  and  the  cause  is  re- 
manded tor  a  new  trial. 


KANSAS  OITY,  P.  A  Q.  RY.  00.  r.  PAOEJ 
et  al. 

(Supreme  Osort  of  Arkansas.    April  20,  1901.) 

CARBIERS— SHIPMENT   OF    LIVE    STOCK— NEQ- 
LIOBNT    DELAY. 

Where  a  carrier  sued  for  damages' for  neg- 
Ugent  delay  in  shipping  stock  failed  to  allege  in 
its  answer  the  existeace  of  a  special  contract 
limiting,  its  liabilityi  the  defense  will  be  treat- 
ad  aa  abandoned  or  waived. 

Appeal  from  circnit  court,  Benton  county. 

Action  tay  M.  A.  Fa«e  and  L.  O.  Woods 
agalBst  the  Kansas  City.  Pittsburg  &  Gulf 
Railway  Company.  From  a  judgment  for 
plaintlSs,  defendant  appeals.     Affirmed. 

lais  is  an  action  brought  by  M.  A.  Pace 
and  L.  O.  Woods,  shippers  of  a  car  of  live 
stock  (cattle  and  hogs)  over  the  Kansas  Olty, 
Pittsburg  &  Qulf  Railway  Company  from 
Siloam  Springs  to  Kansas  City.  The  com- 
plaint alleges  that  defendant  company  negli- 
gently failed  to  furnish  a  car  within  a  rea- 
sonable time  after  demand  for  the  shipment 
of  the  stock,  and  also  caused  delay  after  the 
start  In  the  transportation  of  the  stock,  by 
furnishing  a  disabled  engine  to  haul  the  car 
containing  the  stock;  that,  by  reason  of  such 
delays  and  failure  to  furnish  transportation, 
the  stock  was  Injured  in  value,  and  plain- 
tiffs damaged.  The  defendant  appeared  and 
answered,  and  upon  a  trial  there  were  a  ver- 
dict and  a  judgment  In  favor  of  plaintiffs 
for  the  sum  of  $50.  From  the  judgment  the 
defendant  appealed. 

Read   &   McDonougb,   for  appellant. 

RIDDICK,  3.  (after  stating  the  facts). 
This  is  an  action  against  a  railway  company 
to  recover  damages  alleged  to  have  been 
caused  to  live  stoek  by  the  negligence  and 
delay  of  the  company  In  shipping  the  same. 
One  contention  of  the  company  Is  that  the 
plaintiffs  cannot  malntam  the  action,  for 
the  reason  that  they  did  not  comply  with  a 
provlsten-  of  the  contract  of  shipment  reqntr- 
Ing  the  supper  to  give  notice  In  writing  of 
any-  loss  or  damage  to-  the  property  while  in 
the  possession'  of  the  company  within  five 
days  after  It  occurred,  and  providing  that, 
unless  such  notice  is  grlven,  "said  loss  or 
damage'  shall  not  be  recoverable,  and  suit 
thereon  shall  be  forever  barred."  But,  If 
the  company  wished  to  avail  Itself  of  such 


a  defense,  It  should  have  set  It  ui>  In  its  an^ 
swer.  The  plaintiif  was  not  required  to  al-* 
l^e  or  prove  that  the  stock  was  shipped  un- 
der a  special  contract  to  make  the  company 
liable;  for,  by  virtue  of  the  common  law.  It! 
was  lialrie  as  a  carrier  for  all  damages  to- 
pr(^erty  In  its  possession  not  caused  by  tbe- 
act  of  God  or  the  public  enemy.  If  the  com- 
pany held  a  contract  limiting  Its  liability, 
and  relied  as  a  defense  upon  the  failure  of 
the  plaintiff  to  comply  with  the  contract, 
it  should  not  only  have  set  up  the  contract, 
hut  should  have  stated  the  particulars  Id 
which  plaintiff  had  thus  failed.  As  it  did 
not  do  this,  in  respect  to  the  notice,  bat  went 
to  trial  on  on  answer  setting  up  several  oth- 
er defenses,  but  makhig  no  reference  to  the 
failure  of  the  plaintiff  to  give  the  notice  re- 
ferred to,  that  defense,  if  it  ever  existed, 
must  now  be  treated  as  abandoned  <»  waiv- 
ed. Bennett  v.  Express  Co.,  12  Or.  46,  ft 
Pac  160;  Westcott  v.  Fargo,  61  N.  Y.  542, 
.551,  19  Am.  Rep.  300;  Railway  Co.  v.  Har- 
ris, 67  Tex.  166,  2  S.  W.  674;  RaUway  Co. 
V.  Oreathouse,  82  Tex.  104,  17  S.  W.  834; 
Hull  V.  Railway  Ck).,  43  N.  W.  891.  5  L.  R. 
A.  587,  16  Am.  St.  Rep.  722:  Witting  T.  RaU- 
way Co.,  20  Am.  St.  Rep.  636,  and  note  (s.  c. 
14  S.  W.  748.  10  L.  R.  A.  602);  Hutch.  Carr. 
S  2Blk 

There  were  numerous  oth«  objections 
urged. to  rulings  of  the  trial  judge,  but  w* 
have  considered  them,  and  are  of  the  opinion 
that  none  of  them  are  tenable.  The  Instmc- 
tlons  given,  we  think,  were  substantially 
correct,  and  the  evidence  sufficient  to  sustain 
the  verdict  The  judgment  la  therefofe  af- 
firmed. 


LANIGAN  y.  NORTH. 

SAME  V.  GORDEN  et  aL 

(Supreme  Court  of  Arkansas.    Jan.  19,  1901.) 

POREUGN  CORPORATIONS  —  LUBILITT  OF 
STOCKHOLDERS— LAW  OF  FOREIGN  STATBJ— 
ACTION  AGAINST  STOCKHOLDER— JtJRISDlO- 
TION  —  CLAIM  —  ASSIGNMENT  —  VALIDITY  — 
EXECUTORS  AND  ADMINISTRATORS. 

1.  Civ.  Code  Cal.  {  322,  making  a  stocldiolder 
In  a  corporation  liable  to  each  creditor  of  tiie 
corporation  for  the  portion  of  the  debt  which 
the  stock  owned  bj  such  stockholder  bears  to> 
the  whole  subscribed  capital  stock  of  the  cor- 
poration, does  not  create  a  penalty,  but  ren- 
ders the  stockholder  primarily  liable  on  such 
debt,  and  authorizes  an  action  in  Arkansas 
against  an  Arkansas  stockholder  of  aa  in- 
solvent California  bank. 

2.  The  liability  of  an  Arkansas  stockholder 
of  an  insolvent  Cnlifomia  bank  under  Civ.  Code 
Oal.  §  322,  making  a  stockholder  In  a  corpora- 
tion liable  to  each  creditor  of  the  corporation  for 
the  portion  of  the  debt  Tvhich  the  stock  owned 
by  such  stockholder  bears  to  the  whole  snb- 
scribed  capital  stock,  may  be  enforced  in  Ar- 
kansas by  a  suit  at  law, 

3.  Where  a  nonresident  stockholder  of  a  Cali- 
fornia bank  dies,  and  the  bank  afterwards  con- 
tracts a  debt,  his  estate  is  liable  under  Civ. 
Code  Cal.  (  322,  making  a  stockholder  in  a  cor- 
poration liable  to  each  creditor  of  the  corpora- 
tion for  the  portion  of  the  debt  which  the 
stock  owned  by  such  stockholder  bears  to  the- 
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whole  subscribed  capital  stock  of  the  eorpora* 
tion. 

4.  Wherer  a  debt  contrarted  and  assigned  In 
another  state  is  aaeignable  nnder  the  law  of 
sadi  state,  the  aaaignee  maj  maintain  an  ac- 
tion tliereon  in  Arkansas,  though  such  debts  are 
not  assignable  under  the  law  of  the  latter  state. 

5.  The  introdnrtion  of  a  Toiume  of  statutes  of 
»  Bister  state  which  does  not  purport  to  be  com- 
piled  or  published  by  the  authority  of  the  state 
is  not  admissible  to  establish  a  law  of  such 
state,  thongh  shown  to  be  generally  accepted  by 
tbe  bench  and  bar  thereof; 

6.  Under  Sand.  &  H.  Dig.  |i  114,  IIB,  reqnir* 
ing  a  claim  against  the  estate  of  a  deceased 
person  to  be  proved  by  an  affidavit  of  its  justice 
by  the  claimant,  his  attorney,  agent,  or  other 
pecBun,  an  a&idavit  by  a  person  not  shown  t30 
be  a  member  of  the  claimant's  firm  or  to  be  ae- 
Viainted  with  the  facts  sworn  to  is  insufficient. 

7.  An  affidavit  in  support  of  the  claim  of  a 
corporation  against  the  estate  of  a  deceased 
pecaon  maiia  by  its  president  is  insufficient,  but 
it  mnst.be  made  by  its  cayshier  or  treasucer. 

Appeals  from  circnlt  conrt,  Sebastian  ooas- 
tjr;  Edgar  S.  Bryant,.  J ndgei 

Acticaia  by  Geetge  M.  Mmrtli  against  Jaaa 
Tianlgan,  aa  ^aecntrlx  of  the  estate  at 
Tlioma«  liflfnlgan,  deeeaeied,  and  by  Jane 
Tiawlgan  acalnat  B.  Oordien  and  otben.  Tbs 
caaeai  itiere  aobmltted.  together.  From  iwip- 
aoentB  in  Cayor  of  the  lUalntlS  In  the  flrat 
caaa  and  defeadanta.  In  tba  other,  Jane  Lanl- 
gaB  appeals.    Beveraed. 

1%e  City  Banlc'  of  lios  Angeles,  Gal.,  s 
corporation  organized  under  the  laws  of  Oall- 
fomla,  became  Insolvent  and  mi8i)ended  bnsl- 
nesa  on  the  lOth  of  Jnne,  1808,  and  is  still 
bwDlyent.  Thomas-  liatrigan,  of  Ft.  Smith, 
Ark.,  now  deceased,  became  a  stockholder  In 
tbe  bank  at  the  time  of  its  organizatton.  He 
at  that  thB«  held  200  shares  of  the  capital 
■tock,  ot  \be  par  value  of  $20,000,  and  when 
tbe  bank  suspended  his  estate  was  still  the 
O'wner  of  50  shares  of  the  stock,  of  the  par  val- 
ne  of  $9,000.  Tbe  bank  was  Indebted  to  many 
persons,  among  whom  was  the  plaintiff 
Oeorge  H.  North.  Certain  other  creditors 
aaslgned  their  claims  against  the  bank  to 
N<^th,  under  promise  from  him  that  he  woTild 
account  to  them  for  tbe  sums  collected,  less 
costs  of  collection.  These  claims  were  pre- 
sented by  North  to  the  exeentrlx  of  the  es- 
tate of  Lanlgan  In  this  state.  Tbe  claims 
were  disallowed,  and  notice  of  presentation 
to  the  probate  court  was  waived  by  the  ex- 
ecutrix. The  probate  court  rejected  tbe 
claims,  but,  on  an  ax>peal  to  the  drcnit  court, 
Judgment  was  rendered  In  favor  of  the  plain- 
tiff North,  from  which  judgment  the  execu- 
trix of  tbe  estate  appealed  to  tills  court 

nill  &  Brizzolara,  for  appellant  I.  W. 
M.  Bo<me,  for  appellees. 

BIDDICE,  X.  (after  stating  the  facts). 
This  Is  an  action  under  a  statute  of  CoUIor- 
nla  by  a  creditor  of  an  insolvent  bank  of 
that  state  against  the  estate  of  a  stockholder 
of  tbe  bank,  who  at  the  time  of  his  death 
was  a  dtlzen  of  Arkansas.  Tbe  action  Is 
founded  In  part  on  a  debt  due  by  the  bank 
to  the  plaintiff  North,  and  also  upon  claims 


against  the  bank,  assigned,  to  tiie  plaintiff 
by  certain  other  creditors  of  the  bank. 

The  first  contention  made  here  is  that  tibw 
liability  of  a  stockholder  under  tbe  GalUor* 
nia  statute  should  not  be  enforced,  in  this 
state.  Tbe  statute  In  question  provides  "that 
each  stockholder  of  a  corporatioB  is  indirido- 
ftUy  and  personally  Liable  Cnr  such  propor- 
tion of  Its  debts  and  liabilities  as  the  amount 
of  stock  or  shares  owned  by  him  bears  to  tbe 
whole  subscribed  capital  stock  of  shares  of 
tbe  corp«ratlon,  and  for  a  like  proportion 
only  of  each  debt  or  claim  against  the  con> 
poration.  Any  creditor  of  the  corpwatlan 
may  institute  joint  or  sevecal  actions  against 
any  of  its  stocliholdera  for  the  proportkn 
of  his  claim,  payables  by  each,  and  in  audi 
astion  tlte  oourt  nmst  ascertain  the  propor- 
tion of  the  claim  or  debt  far  which,  each 
defendant  is  liable,  and  a  several  judgment 
must  be  rendered  against  each  in  conformity 
therewith."  et«.  Civ.  Code  Gal.  S  322.  Tbe 
supreme  oovrt.of  CaUfornia  has  decided  that 
under  this  statute  the.  ti>dlvidual  corporator 
'"does  not  ooeupy  tbe.  positloa  of  surety,  but 
that  of  principal  debtor.  His  respousIbHlty 
commences  with  that  of  tbe  corporation,  and 
continues  during  the  existence  of  tiie  in- 
debtednesa"  "It  has  frequently  been  de- 
cided," says  that  court,  "that  m^nbcrs  of  ft 
corporation  who  are  answerable  personally 
for  the  corporate  debts  and  liabilities  stand 
in  the  same  position  in  relation  to  the  ered- 
itOFB  of  tbe  corponction  as  if  tbey  were  con- 
ducting their  business  as  a  common  partner- 
ship." Mining  Co.  v.  Woodbury,  14=  Oal. 
285:  Eyman  v.  Coleman,  82  Cal.  653.  23  Pac. 
62:  It  is  not  a  p^ialty  which  the  statute  Im- 
poses upon  tbe  stockholder,  but  a  debt  which 
be  assumes  with  the  bank,  and  which  can  be 
enforced  In  the  courts  of  this  state.  Bank  v. 
Walsh,  68  Ark.  — ,  58  S.  W.  952.  Nor  do  we 
think  that  It  is  necessary  that  Ibis  liability 
of  the  stockholder  should  be  enforced  In  a 
court  of  equity.  The  statute  definitely  fixes 
the  proportion  of  each  debt  or  claim  for 
which  the  stockholder  is  liable.  He  la  lia- 
ble for  such  proportion  "of  each  debt  or 
claim  against  the  corporation"  as  the  amount 
of  stock  owned  by  him  bears  to  tbe  whole 
Mibscrlbed  capital  stock  of  tbe  corporation. 
The  liability  of  the  stockholder  on  any  debt 
of  tlie  corporation  Is  thus  fixed  by  the  statute 
with  alnoiute  precision,  and  there  Is  no  ne- 
cesiiity  to  go  into  a  coui-t  of  equity.  We  ar» 
therefore  of  opinion  that  this  contention  of 
the  appellant  must  be  overruled. 

The  next  contention  is  thai:  these  ciainu 
are  based  on  transactions  bad  with  the  bank 
after  tbe  death  of  Lanigan,  and  that  for 
this  reason  tba  probate  court  bad  no  Juris- 
diction to  determine  them,  and  they  could 
not  be  proved  against  bis  estate.  But,  by  be- 
coming a  stockbolder  in  the  bank,  Lanigan 
obligated  himself  to  i>ay  tbe  pcop»Ttion  of  its- 
debts  imposed  on  him  by  the  statute.  He 
died  while  still  owning  the  stock,  and  while- 
this  obligation  on  his  part  was  still  in  force. 
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When  afterwards  the  bank  contracted  tbe 
debt  sned  on,  his  estate  became  bound  for 
its  proportional  part  of  the  debt  On  this 
question  I  have  myself  felt  some  doubt,  but 
«onclade  with  the  other  Judges  that  these 
<;lalms  were  provable  against  the  estate  of 
Lanlgan.    See  Sand.  &  H.  Dig.  {  110. 

Again,  it  is  said  that  the  accounts  against 
the  bank  were  not  assignable,  under  our 
statute,  and  that  the  assignors  should  have 
been  made  parties.  But  these  debts  were 
«ontracted  by  the  bank  In  California,  and 
were  assigned  to  the  plaintiff  In  that  state. 
It  was  shown  that  such  claims  were  assigna- 
ble under  the  laws  of  that  state.  If  they 
were  assigned  In  that  state,  the  assignment 
vested  the  legal  title  or  ownership  in  the  as- 
signee, and  he  could  bring  an  action  In  his 
own  name  either  there  or  here.  We  look  to 
the  law  of  California  in  order  to  determine 
the  eCTect  of  an  assignment  made  In  that 
state,  and  the  effect  of  the  assignments 
there  was,  as  before  stated,  to  vest  the  legal 
title  to  these  cboses  in  action  in  the  plaintiff, 
North.  Being  the  owner  of  the  legal  title, 
he  was,  under  our  statute,  as  well  as  that  of 
California,  the  real  party  In  interest,  and 
could  bring  this  suit  in  bis  own  name;  for 
whenever  by  the  lex  loci  contractus  the  as- 
signment passes  the  legal  title  the  holder  of 
such  legal  title  may  sue  In  bis  own  name  In 
whatever  forum  he  may  bring  his  suit.  Levy 
V,  Levy,  78  Pa.  507,  21  Am.  Rep.  35;  Story, 
Confl.  Laws  (8th  Ed.)  {  364,  p.  501;  Minor, 
Confl.  Laws,  393,  510.  This  ruling  does  not 
connict  with  the  decision  in  St  Louis,  I.  M. 
&  S.  By.  Co.  y.  Camden  Bank  (Ark.)  1  S. 
W.  704,  as  counsel  for  appellant  contends; 
for  the  account  upon  which  the  suit  was 
brought  in  that  case  was  assigned  in  this 
state.  It  was  not  assignable  under  our  law, 
and  came  within  the  provision  of  our  stat- 
ute providing  that  "when  the  assignment  of 
a  thing  in  action  is  not  authorized  by  stat- 
ute the  assignor  must  be  made  a  party." 
Sand  &  H.  Dig.  8  5624.  The  reason  that  un- 
derlies this  provision  of  the  statute  is  obvi- 
ous; for  whoi  the  assignment  of  a  chose  in 
action  is  not  authorized  by  statute  the  as- 
signment does  not  pass  the  legal  title,  and 
the  assignor,  being  still  in  law  the  owner, 
should  be  made  a  party.  But  neither  the 
statute  nor  its  reason  apply  here;  for  the 
accounts  sued  on  were  assigned  in  California, 
where  both  parties  to  the  assignment  lived, 
and  where  the  assignment  was  authorized 
by  statute.  The  effect  of  that  assignment 
being  to  vest  tbe  legal  title  in  the  assignee, 
we  think,  as  before  stated,  that  he  could 
bring  the  suit  In  his  own  name  there  or  else- 
where. Tbe  assignments  are  absolute,  and 
transfer  the  accounts  to  the  assignee  without 
reservation  of  any  right  in  the  assignors; 
and  it  Is  not  material  here  to  consider  wheth- 
er they  were  made  for  collection  or  for  some 
other  purpose,  as  In  either  event  the  as- 
signee, being  the  owner  of  tbe  legal  title,  has 


the  right  to  sue  and  collect  the  money. 
"Most  of  the  courts,"  says  Bliss  in  his  work 
on  Code  Pleading,  "hare  held  that  when  ne- 
gotiable paper  has  been  Indorsed,  or  other 
cboses  In  action  have  been  assigned,  it  does 
not  concern  the  defendant  for  what  purpose 
the  transfer  has  been  made,  and.  In  an  ac- 
tion by  the  transferee,  he  cannot  unless  be 
has  some  defense  or  holds  some  claim 
against  the  real  owner,  object  that  the  suit 
Is  not  in  the  name  of  tbe  real  party  In  In- 
terest It  is  sufficient  for  him  that  tbe  hold- 
er has  a  right  to  receive  the  money,— that  he 
will  be  protected  from  any  other  demand 
foAnded  on  the  same  claim."  Bliss,  Cde  PL 
{  6T;  Meeker  v.  Olaghorn,  44  N.  Y.  349;  Al- 
len V.  Brown,  Id.  229. 

The  last  contention  of  counsel  for  appel- 
lant is  that  tbe  statute  of  California  appli- 
cable to  tbis  case  was  not  properly  proven. 
We  have  proceeded  thus  far  on  the  assump- 
tion that  this  statute  was  established  by 
competent  evidence,  in  order  to  dispose  of 
questions  which  arise  in  tbe  case,  and  we 
will  now  consider  the  point  raised  as  to  proof 
of  the  statute.  The  plaintiff  offered  to  prove 
tbe  statute  by  Introducing  a  volume  entitled 
"The  Codes  and  Statutes  of  California,  Com- 
piled by  F.  P.  Deering,  of  the  San  Francisco 
Bar,  and  published  by  Bancroft  Whitney  & 
Co."  This  work  does  not  purport  to  be  an 
official  publication  of  the  laws  of  California, 
though  the  evidence  shows  that  It  is  gen- 
erally accepted  by  the  courts  and  members 
of  the  legal  profession  In  California  as  con- 
taining a  correct  exposition  of  the  statutes 
of  that  state.  No  doubt,  this  opinion  of  the 
profession  Is  correct  but  courts  do  not  take 
Judicial  notice  of  foreign  laws.  They  must 
be  proved.  And  tbe  rule  established  in  this 
state  is  that  the  statute  of  another  state 
must  be  proved  by  the  statute  itself  or  an 
authenticated  copy  thereof,  or  by  a  book  pub- 
lished under  the  official  authority  of  that 
state.  McNeill  v.  Arnold,  17  Ark.  154;  Dix- 
on V.  Thatcher,  14  Ark.  141.  Tbe  book  Intro- 
duced here  was  not  published  under  tbe  of- 
ficial authority  of  the  state,  and  for  this  rea- 
son we  must  hold  that  the  circuit  court  erred 
In  admitting  it  as  evidence  of  tbe  law  of 
California. 

In  addition  to  other  points  noticed,  two  of 
the  claims  upon  which  this  action  is  founded 
were  not  authenticated  as  required  by  law. 
The  affidavit  attached  to  the  claim  of  the 
Union  Lime  Company,  a  partnership,  was 
made  by  F.  O.  Wyman,  who  does  not  show 
that  he  was  a  member  of  the  firm,  or  that  he 
was  acquainted  with  the  facts  sworn  to. 
Tbe  claim  of  tbe  Los  Angeles  Lime  (kim- 
pany,  a  corporation,  was  authenticated  by 
the  president  of  the  company,  when  the  stat- 
ute requires  that  tlie  affidavit  of  authentica- 
tion be  made  by  the  cashier  or  treasurer. 
Sand.  &  H.  Dig.  SS  114,  116.  These  claims 
should,  under  the  requirements  of  the  stat- 
ute, be  dismissed,    The  other  claims  appear 
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to  be  authenticated  as  required  by  the  stat- 
oteL  For  the  reasons  stated,  the  Judgment 
Is  reversed  and  the  cause  remanded  for  a 
new  trIaL 


STATE  PAIH  ASS'N  7.  TOWXSEND. 

(Snpreme  Conrt  of  Arkansas.    April  6,  1901.) 

ABATEMBNT  AND  REVIVAL  —  TIUB  —  HEIRS — 
OBJECTIONS-WAIVER. 

1.  Sand.  &  H.  Dig.  f  B934,  declares  that  an 
order  to  reTtve  an  action  against  the  personal 
representatiTes  of  a  defendant  cannot  be  made, 
except  by  consent,  until  after  six  months  from 
the  qualification  of  the  representative;  and 
section  5835  proTides  that  an  order  to  rerive 
an  action  aKainat  the  representatives  of  a  de- 
ceased defendant  shall  not  be  made  without 
the  consent  of  such  representatives,  unless 
made  within  one  year  from  the  time  it  could 
have  been  first  made.  Defendant  died  March 
6,  1889,  and  his  administrator  qualified  on 
March  11,  1889,  and  the  preliminary  order  of 
revivor  and  to  show  cause  was  not  served,  or 
a  warning  order  issued,  until  October  17,  1900. 
UeU,  that  an  appeal  from  a  judgment  against 
plaintiff  for  costs  must  be  dismissed  because 
of  plaSntifTs  failure  to  revive  the  action  within 
the  prescribed  time. 

2.  Sand.  &  H.  Dig.  S  6965,  provides  that  an 
order  to  revive  an  action  against  the  representa- 
tives of  the  defendant  shall  not  be  made  with- 
ont  the  consent  of  such  representatives,  unless 
in  one  year  from  the  time  It  could  have  been 
first  made.  Held,  that  the  word  "representa- 
tives" included  a  defendant's  heirs,  and  hence, 
as  against  them,  the  action  must  be  revived 
within  the  prescribed  time. 

3.  The  fact  that  a  motion  to  revive  an  action 
against  a  defendant's  heirs  and  administrator 
was  continued  by  consent  was  not  sufficient  to 
show  that  the  administrator  consented  to  the 
revival,  and  hence  did  not  show  that  he  bad 
waived  his  right  to  object  that  the  revivor  was 
oot  taken  within  the  prescribed  time. 

Bnnn,  C.  J.,  dissenting. 

Appeal  from  Pulaski  chancery  court; 
Thomas  B.  Martin,  Chancellor. 

Action  by  the  State  Fair  Association 
against  Joe  Townsend.  A  judgment  was 
rendered  in  favor  of  defendant,  and  plalntUf 
appealed.  On  motion  to  dismiss  appeal. 
Granted. 

The  State  Fair  Association  executed  a 
mortgage  upon  its  property  to  secure  certain 
bonds  issued  by  the  association,  and  after- 
wards brought  suit  in  the  Pulaski  chancery 
court  against  Joe  Townsend  and  others  to 
redeem.  The  conrt  found  that  the  associa- 
tion bad  the  right  to  redeem,  determined  the 
amonnt  due  on  the  bonds  secured  by  the 
mortgage,  and  gave  plaintiff  90  days  in  which 
to  make  payment  and  redeem.  The  asso- 
ciation failed  to  make  the  payment,  and 
after  the  expiration  of  the  time  allowed  by 
the  decree  for  redemption,  it  being  shown 
to  the  court  that  no  portion  of  the  mortgage 
debt  had  been  paid  as  ordered,  the  court, 
on  motion,  dismissed  the  action  to  redeem, 
and  gave  judgment  for  costs  against  the 
plaintiff  association.  To  this  decree  dismiss- 
ing its  action  the  association  excepted,  and 
appealed  to  this  court.  This  Judgment  was 
rendered  February  9,  1898,  and  afterwards, 
«8S.W.-« 


while  the  action  was  pending  in  this  court, 
to  wit,  on  the  6th  day  of  March,  1899,  Joe 
Townsend,  the  defendant  and  appellee,  died. 
Five  days  afterwards,  on  the  11th  day  of 
March,  1899,  Walter  J.  Terry  was,  by  tlie 
probate  court  of  Pulaski  county,  duly  ap- 
pointed and  qualified  as  admlnlstratot  of 
the  estate  of  Townsend's  estate.  Over  a 
year  afterwards,  on  16th  of  April,  1900,  the 
association  filed  in  this  court  a  motion  to  re- 
vlye,  in  which  motion  the  names  of  the  heirs 
and  administrators  were  given.  Still  later,  on 
July  16,  1800,  a  preliminary  order  for  reviv- 
or and  to  show  cause  was  made  by  the  court, 
but  no  service  of  this  order  was  made  or 
attempted  until  October  17,  1900.  On  that 
day  an  affidavit  of  warning  order  was  made 
by  the  attorney  of  the  association,  and  filed 
with  the  clerk  of  this  court.  The  clerk 
thereupon,  without  any  order  from  the  court, 
made  an  order  for  the  publication  of  the 
warning  order.  Under  these  facts,  counsel 
for  the  administrator  and  heirs  of  Townsend 
Insist  that  proceedings  to  revlye  were  not 
made  within  the  time  required  by  the  stat- 
ute, and  that  the  appeal  should  be  dismissed, 
and  action  stricken  from  the  docket. 

P.  C.  Dooley,  for  appellant  Cockrill  & 
Cockrill,  for  appellee. 

BIDDICK,  J.  (after  stating  the  facts). 
The  question  here  arises  on  a  motion  to 
strike  this  case  from  the  docket  because  not 
revived  against  the  administrator  and  heirs 
of  defendant  within  the  time  allowed  by  the 
statute.  Our  statute  provides  that  "an  or- 
der to  revive  an  action  against  the  personal 
representative  of  a  defendant  or  against  him 
and  the  heirs  or  devisees  of  the  defendant 
cannot  be  made  unless  by  consent  until  after 
six  months  from  the  qualification  of  the 
personal  representative."  Sand.  &  H.  Dig.  | 
5934.  This  provision  of  the  statute  refers 
to  the  final  order  of  revivor.  The  prelim- 
inary order  requiring  the  personal  repre- 
sentative to  show  cause  can  be  made  so  soon 
as  the  administrator  Is  appointed  and  quali- 
fied. McNutt  V.  State,  48  Ark.  80,  2  8.  W. 
254;  The  preliminary  order  of  revivor  or 
order  to  show  cause  may  be  served  upon  the 
personal  representative  as  soon  as  conven- 
ient after  being  made,  but  the  final  order 
reviving  the  action  cannot  be  made  until 
six  months  after  the  qualification  of  the  per- 
sonal representative.  Now,  Joe  Townsend 
died  on  the  6th  of  March,  1889,  and,  his  ad- 
ministrator having  been  appointed  and  qual- 
ified on  the  11th  day  of  the  same  month, 
the  preliminary'  order  of  revivor  and  to  show 
cause  could  have  been  made  during  the  same 
month.  As  the  next  term  of  this  conrt  be> 
gan  on  the  22d  of  May  following,  there 
was  ample  time  to  have  served  the  order, 
even  by  publication.  In  time  to  have  pro- 
cured the  final  order  of  revivor  at  that  term. 
If  the  proper  steps  had  been  taken,  the  final 
order  of  revivor  could  have  been  made  alx 
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months  after  the  appointment  and  qualifica- 
tion of  the  admlnlBtrator.  This  appointment 
and  qualification,  as  before  stated,  was  on 
the  lltb  day  of  March,  1899,  and  the  final 
order  could  have  been  obtained  on  the  11th 
day  of  September,  1899,  or  at  the  next  ses- 
sion of  the  court,  which  was  on  the  2d  day 
of  October,  1899.  But  it  was  nearly  a  year 
after  this  time  before  the  preliminary  order 
of  revivor  was  made,  and  over  a  year  before 
any  attempt  was  made  to  serve  such  order 
on  either  the  administrator  or  heirs  of  Town- 
send. 

The  statute  provides  that  an  order  "to  re- 
vive against  the  representatives  or  successor 
of  a  defendant"  shall  not  be  made  without 
the  consent  of  such  representatives  or  suc- 
cessor, unless  in  one  year  from  the  time  It 
could  have  been  first  made.  Sand.  &  H.  Dig. 
(  5935.  As  It  was  over  a  year  after  the  re- 
vivor could  have  been  first  made  before  any 
summons  or  warning  order  was  Issued 
against  either  the  heirs  or  administrator, 
we  are  of  the  opinion  that  the  action  cannot 
now,  to  quote  the  language  of  the  statute, 
be  revived  against  "the  representatives  or 
successor"  of  the  defendant,  without  their 
consent. 

After  considering  the  argument  of  counsel 
on  the  question  as  to  whether  the  heirs  of 
the  defendant  are  included  within  the  mean- 
ing of  the  words  "representatives  or  succes- 
sor of  a  defendant,"  used  in  the  statute,  we 
are  of  the  opinion  that  they  are  Included. 
The  word  "representative"  means  in  law  one 
who  represents  or  stands  in  place  of  anoth- 
er. It  Is  frequently  used  to  denote  the  per- 
sonal representative— in  oth^r  words,  the  ad- 
ministrator or  executor— of  a  deceased  per- 
son, but  it  has  also  a  broader  meaning,  and 
the  word  "representatives,"  as  used  in  this 
statute,  we  think  was  Intended  to  include 
both  the  heirs  and  administrator  or  executor 
of  a  plaintiff  or  defendant  who  has  died 
pending  the  action.  The  whole  statute  on 
this  subject,  when  taken  together,  makes 
tills  very  clear.  For  instance,  one  section 
provides  that  ui>on  the  death  of  a  plaintiff 
in  an  action  It  may  be  revived  in  tlie  name 
of  "his  representatives  to  whom  his  right 
has  passed."  It  then  provides  that,  if  his 
right  has  passed  to  the  personal  represent- 
ative, the  revivor  shall  be  In  his  name;  if  it 
has  passed  to  the  heirs,  the  revivor  shall  be 
Id  their  names,— thus  clearly  distinguisliing 
the  meaning  of  "personal  representatives" 
from  "representatives,"  as  used  in  the  stat- 
ute, and  showing  that  both  the  personal  rep- 
resentative and  the  heirs  are  Included  with- 
in the  general  term  "representatives"  of  the 
plaintiff  or  defendant.  It  follows,  then,  that. 
In  our  opinion,  tlie  action  cannot  be  revived 
against  either  the  heirs  or  personal  repre- 
sentatives, unless  within  one  year  from  the 
time  it  could  have  been  first  made. 

But  It  Is  said,  conceding  this  to  be  true, 
the  administrator  has  appeared  of  his  own 
motion,  and  that  a  revivor  can  be  had  against 


blm.  The  record  shows  that  on  one  occa- 
sion, before  any  motion  to  revive  bad  been 
made,  the  cause  was  continued  by  consent, 
but  it  does  not  show  that  the  administrator 
has  In  any  way  consented  to  the  revivor  of 
the  action,  or  that  be  has  appeared  to  the 
proceedings  to  revive,  except  to  move  to 
dismiss  It.  If  at  the  time,  or  after,  the  pre- 
liminary order  to  revive  or  show  cause  bad 
been  made,  the  administrator  had  appeared, 
this  would  have  dispensed  with  summons  us 
to  him;  but  bis  only  appearance  after  tlic 
proceedings  to  revive  were  commenced  was 
for  the  pui*pose  of  moving  to  dismiss  the 
appeal  because  not  revived  within  the  time 
required  by  the  statute,  and  for  this  reason 
we  think  the  point  is  not  well  tak«i.  We 
have  concluded  that  as  the  administrator 
and  heirs  do  not  consent  to  a  revivor,  and 
as  the  time  during  which  the  law  permitted 
a  revivor  without  their  consent  passed  with- 
out any  summons  having  been  Issued  against 
tbem,  the  motion  to  dismiss  the  appeal  must 
be  sustained,  and  the  ease  stricken  from  the 
docket  of  this  court    It  is  so  ordered. 


BUNN,  C.  J^ 
participating. 


dissents.    HUGHES.  J.,  not 


DOSS  et  al.  v.  MOORB  et  aL 

(Supreme  Obnrt  of  Arkansas.    Avril  aO,  IfiOl.) 

INTOXICATING  LIQDORS-IjOCAL  OPTION— 

LICENSB. 

Act  March  8,  1ST9,  provides  for  submis- 
sion to  the  electors  of  each  township  and  ward 
at  a  general  election  the  question  as  to  granting 
liquor  license,  and  authorizes  the  license  If  thn 
majority  of  the  voters  favor  It.  Act  March  19, 
1881,  amending  such  act,  provides  that,  if  a 
majori^  of  the  voters  in  the  county  are  for  li- 
cense, the  count7  court  may  grant  licenses  with- 
in any  township,  town,  or  ward  of  a  city  in 
such  county  where  the  majority  of  the  votes 
cast  are  for  license.  Held,  that  such  acts  do  not 
require  that  a  separate  election  shall  l>e  had  in 
those  towns  whicn  are  not  separate  election  pre- 
cincts, and  hence,  if  a  town  is  not  a  separate 
election  precinct,  and  a  majority  of  the  electors 
in  the  county  and  township  in  which  the  town 
is  situated  favor  Ifcense.  a  license  may  be 
granted  in  such  town. 

Appeal  from  circuit  court,  White  county. 

Certiorari  by  Kdwin  Moore  and  others  to 
review  an  order  of  the  county  court  granting 
a  liquor  license  to  O.  T.  Doss,  Jr.,  &  Co. 
From  a  Judgment  of  the  circuit  court  quash- 
ing the  order  of  the  county  court  granting 
the  license,  defendants  appeal.    Beversed. 

In  January  last  the  county  court  of  White 
county  granted  license  to  O.  T.  Doss,  Jr.,  & 
Co.  to  sell  liquors  in  the  town  of  Beebe  dur- 
ing the  year  1801.  Afterwards  Edwin  Moore 
and  other  citizens  of  Beebe  filed  a  petition 
in  the  White  circuit  court  asking  for  a  writ 
of  certiorari  to  bring  up  and  quash  the  order 
of  the  county  court  granting  license.  The  de- 
fendants filed  a  response  to  the  petition, 
which  showed  the  following  facts:  Beebe  Is 
an  incorporated  town  in  Union  township  of 
White  county.    There  is  no  8«3>arate  voting 
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precinct  tor  tbe  town,  but  the  town  and 
township  are  both  Included  In  one  precinct, 
the  rotlug  place  for  which  Is  In  the  town. 
At  the  general  election  held  in  September, 
1000,  a  majority  of  the  voters  in  White  coun- 
ty voted  "for  license,"  and  a  majority  of 
the  voters  In  Union  township,  in  which  tbe 
town  of  Beebe  Is  included,  also  voted  for 
license,  but  no  separate  electlMi  was  held  for 
the  town.  The  circuit  court  sustained  a  de- 
murrer to  the  response,  and  quashed  the  or- 
der of  the  county  court  granting  license. 
The  defendants  excepted  and  appealed. 

J.  H.  HaiTod,  for  appellants.  Grant  Green, 
J.  N.  Cypert,  and  W.  H.  Atkinson,  for  appel- 
lees. 

BIDDICK,  J.  (after  stating  the  facts).  In 
this  case  the  circuit  court  quashed  the  order 
of  the  county  court  granting  license  to  sell 
liquors  in  the  incorporated  town  of  Beebe 
on  the  ground  that  no  separate  election  was 
held  In  the  town  on  tbe  question  of  granting 
license.  The  court,  in  other  words,  was  of 
the  opinion  that  an  election  must  be  held  in 
an  Incorporated  town  separate  from  the 
township,  and  that  a  majority  of  the  votes 
cast  In  the  town  must  beln  favor  of  license 
before  license  to  sell  liquors  in  the  town  can 
be  granted.  The  decision  of  this  question 
depends  upon  a  construction  of  the  act  of 
starch  8,  1879,  as  amended  by  the  act  of 
March  19,  1881.  The  act  of  1879  provided 
that  at  the  general  election  for  state  officers 
tbere  should  be  submitted  to  the  electors  of 
each  township  and  ward  in  the  state  the 
question  as  to  whether  or  not  license  shall 
be  gi-anted  for  the  sale  of  ardent  liquors,  and 
provided  further  that.  If  a  majority  of  the 
votes  cast  in  any  township  or  ward  of  a  city 
on  that  question  be  for  license,  then  it  shall 
be  lawful  for  the  county  court  to  grant  li- 
cense. It  will  be  noticed  that  under  this  act 
ot  1879  it  was  not  required  as  a  prerequisite 
to  granting  license  that  the  majority  of  the 
votes  in  tbe  county  should  be  in  favor  of 
license,  but  only  that  a  majority  of  tbe  votes 
in  the  particular  township  or  ward  where 
license  was  granted  should  hav»  been  cast  for 
license.  The  act  of  1881  amended  two  sec- 
tions of  this  act.  The  statute,  as  amended, 
required  the  question  of  license  or  no  license 
to  be  submitted  to  the  electors  of  each  coun- 
ty, and  provided  that,  if  a  majority  of  tbe 
votes  cast  on  that  question  In  the  county  be 
against  license,  then  it  should  be  unlawful 
to  grant  license  at  any  place  in  the  county 
until  after  the  next  general  election.  It  also 
provided  that:  "If  a  majority  of  the  votes 
east  in  any  county  upon  the  question  be  for 
license,  then  It  shall  be  lawful  for  tbe  county 
court  of  such  county  to  grant  license  for  the 
purposes  aforesaid  to  persons  of  good  moral 
character  over  the  age  of  twenty-one  years 
within  any  township,  town  or  ward  of  a 
city  hi  such  county,  where  the  majority  of 
the  votes  cast  upon  the  question  was  for  li- 


cense, bat  Id  no  other."  Now,  It  seems  ob- 
vious that  the  main  purpose  of  this  amend- 
ment to  the  act  of  1879  was  to  require  tbe 
vote  of  the  whole  county  to  be  taken  on  the 
question  of  license,  and  to  forbid  the  grant- 
ing of  license  to  sell  intoxicating  liquors  at 
any  place  in  the  county  where  the  majority 
of  the  votes  in  the  county  was  not  cast  for 
license.  Previous  to  the  passage  of  this 
amending  act,  if  one  ward  or  township  in  a 
coimty,  however  small,  voted  In  favor  of 
license,  it  was  lawful  to  license  the  sale  of 
liquors  there,  though  nine-tenths  of  tbe  vot- 
ers of  the  county  may  have  been  opposed  to 
license,  and  may  have  voted  against  the 
granting  of  license.  This  was  changed  by 
the  amendment  so  as  to  require  not  only  a 
majority  vote  In  the  township  or  ward,  but 
also  In  tbe  county,  before  license  could  be 
granted.  The  amendment  also  provided  that 
licenses  to  sell  liquors  should  only  be  grant- 
ed "to  persons  of  good  moral  character  over 
the  age  ot  twenty-one  years."  These,  we 
think,  were  the  chief  purposes  of  the  amend- 
ment. But  the  circuit'  court  no  doubt  rested 
Its  Judgment  on  the  provision  of  the  amend- 
lag  statute  above  quoted  to  the  effect  that, 
if  the  vote  in  the  county  was  in  favor  of 
license,  then  Ueense  might  be  granted  in 
^'any  township,  town,  or  ward  of  a  city  In 
such  count?  where  the  majority  of  the  votes 
cast  upon  the  question  was  for  license,  but 
In  no  other."  This  language,  if  read  by  it- 
self, does  seem  to  support  the  ruling  of  the 
circuit  CQUit;  and,  if  the  amending  act  was 
tlie  whole  law  on  tbe  subject,  we  could  con- 
cur In  that  ruling.  But  in  arriving  at  the 
meaning  of  the  legislature  In  passing  this 
amendment  the  whole  law  must  be  read  to- 
gether. There  are  twenty  sections  in  the  act 
of  1879,  and  only  two  of  them  were  amended. 
Heading  tbe  whole  act  together  as  amend- 
ed, it  seems  plain  that  the  legislature  did  not 
Intend  to  require  a  separate  vote  In  each 
town  la  the  state,  or  even  in  each  Incorporat- 
ed town,  or  it  would  have  said  so.  The  In- 
tention was  to  require  a  majority  vote  In  fa- 
vor of  license  in  the  whole  county  as  a  pre- 
requisite to  the  granting  of  license,  and  It 
expressly  requires  such  vote  to  be  taken, 
but  says  nothing  about  a  separate  vote  in 
either  towns  or  incorporated  towns.  Tbe 
statute  as  it  now  stands  provides  that  the 
questlMi  as  to  whether  license  shall  or  shall 
not  be  granted  by  the  county  court  shall  be 
submitted  to  the  qualified  electors  of  the 
county  at  each  general  election  for  state  offi- 
cers. It  further  provides  that  such  election 
"shall  be  held  at  the  same  time  and  place, 
and  In  the  same  manner  as  other  elections." 
Sand.  &  H.  Dig.  §§  4867,  4b6S.  Now,  the 
statute  covering  elections  requires  that  the 
general  election  for  state  officers,  at  which 
election,  as  above  stated,  the  question  of 
license  must  be  submitted,  shall  be  held  in 
each  precinct  and  ward  of  the  state.  Id.  $ 
2508.  As  these  statutes  In  reference  to  the 
granting  oX  license  were  enacted,  the  la;w 
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also  reqntred  that  each  county  ahonld  be  snb- 
dlvided  Into  townshlpB  by  the  coonty  court, 
and  a  place  fixed  In  each  township  for  hold- 
ing elections  therein,  and  further  provided 
that  no  township  line  should  pass  through 
any  town,  but  required  that  the  whole  of 
each  town  should  be  included  in  one  town- 
ship. Id.  {§  7340-7344.  It  thus  appears  that 
at  the  time  tliese  statutes  requiring  elections 
to  determine  whether  license  should  be  grrant- 
ed  were  enacted  the  only  places  in  which  the 
law  required  elections  to  be  held  at  the  elec- 
tion for  state  officers  were  townships,  wards, 
and  election  precincts.  The  townships  and 
wards  were  all  election  precincts,  but  there 
was  no  requirement  that  elections  should  be 
held  in  Incorporated  towns  separate  from  the 
townships  In  which  they  were  located,  un- 
less such  towns  were,  election  precincts.  As 
before  stated,  the  election  precincts  were 
usually  townships  and  wards.  In  the  coun- 
ty the  different  townships,  in  the  cities  the 
wards,  were  the  election  precincts.  It  was 
rare  that  a  town  was  made  a  separate  elec- 
tion precinct  Now,  these  statutes  requiring 
elections  on  the  question  of  license  made  no 
change  in  the  voting  precincts,  but,  on  the 
contrary,  expressly  provided  that  the  election 
should  "be  held  at  the  same  time  and  place 
and  In  the  same  manner  as  other  elections." 
As  the  legislature  certainly  intended  that 
each  community  or  subdivision  of  the  county 
where  license  was  prohibited  except  on  con- 
dition of  a  majority  vote  should  have  an  op- 
portunity of  expressing  its  will  on  the  ques- 
tion of  license,  and  as  it  neither  made  nor 
suggested  any  change  In  the  election  pre- 
cincts, or  in  the  time  and  place  of  holding 
elections,  it  is  evident  that  it  supposed  that 
the  will  of  those  subdivisions  which  it  de- 
sired to  be  made  known  could  be  expressed 
by  holding  elections  in  the' different  town- 
ships, wards,  and  election  precincts  of  the 
state  as  then  constituted.  We  therefore  con- 
clude that  it  was  not  the  Intention  of  the 
legislature  or  the  meaning  of  the  statute 
that  a  separate  vote  should  be  had  in  those 
towns  which  are  not  separate  election  pre- 
cincts. Every  ward  and  every  township 
was,  at  the  time  these  statutes  were  enacted, 
a  separate  election  precinct,  and  it  was, 
therefore,  necessary,  under  these  statutes,  be- 
fore license  to  sell  liquors  could  be  granted 
in  a  ward  or  township,  that  a  majority  vote 
should  be  cast  therein  in  favor  of  license. 
Springs  V.  Thompson,  41  Ark.  4r>6.  But  it  was 
and  is  exceptional  for  a  town  to  be  a  separate 
election  precinct,  and  we  do  not  think  this 
statute  intended  to  require  separate  elec- 
tions In  those  towns  which  are  not  separate 
election  precincts.  If  the  town  is  not  a 
separate  election  precinct,  and  a  majority 
of  the  electors  of  the  county  and  township 
in  which  the  town  is  situated  vote  In  favor  of 
license,  then  license  to  keep  a  saloon  in  the 
town  may  be  granted,  it  being  in  such  case 
only  a  part  of  the  township.  It  results  from 
what  we  have  said,  that,  in  our  opinion,  the 


drcnlt  court  erred  In  sustaining  fbe  demurrer 
and  quashing  the  Judgment  of  the  county 
court.  Though  the  case  was  disposed  of  by 
the  circuit  court  on  demurrer,  we  infer  from 
statements  In  briefs  of  counsel  that  the  point 
above  decided  settles  the  case.  For  this  rea- 
son we  deem  it  unnecessary  to  notice  the 
question  raised  as  to  whether  certiorari  was 
the  proper  remedy  of  petitioners  in  this  case, 
for,  considering  that  it  was  proper,  there  Is 
nothing  to  show  that  the  Judgment  of  the 
county  court  was  either  void  or  erroneous. 
For  this  reason  the  Judgment  is  reversed, 
and  cause  remanded,  with  an  order  to  over- 
rule the  demurrer  to  the  response,  and  for 
further  proceeedlngs. 


CABROLL  COUNTY  BANK  et  al.  v. 

UIIODES  et  al. 

(Supreme  Court  of  Arkansas.    Dec.  15,  1S)00.) 

BANKS  AND  BANKING— CHECK  —  MONET  —  AP- 
PROPRIATION—FRAUD-TAXES— COLLBCTIOM 
— COIXBCTOR'S  AMOUNT— RIGHTS. 

1.  B.  deposited  a  note  with  the  defendant 
bank  to  secure  a  loan  to  M.,  who  was  couaty 
collectoT,  and  agreed  to  pay  the  note  in  the 
eveat  M.  did  not  pay  the  loan,  and  in  paymeat 
thereof  M.  drew  a  check  on  the  bank  In  favor 
of  B.  Held,  that  the  appropriation  of  money 
collected  by  M.  for  taxes  and  deposited  in  the 
bank  ia  his  own  name  to  the  payment  of  the 
check  was  fraudulent  and  void,  and  rendered 
the  bank  liable  for  the  money  so  appropriated, 
since  the  debt  discharged  was  that  of  M..  and 
not  of  B. 

2.  Where  a  county  collector  depoRited  the 
money  collected  for  taxes  with  the  defendant 
bank,  which  appropriated  it  to  the  payment 
of  an  individual  debt  of  the  collector  to  the 
bank,  and  the  state  auditor  issued  a  distress 
warrant  against  the  collector's  bondsmen  for 
taxes  which  the  collector  had  failed  tQ  pay 
over  to  the  state,  the  bank  was  liable  to  the 
hondsmen  in  the  respective  amounts  paid  by 
each  of  them  to  discbaree  the  collector's  liabili- 
ties to  the  state,  since  tney  were  entitled  to  be 
subrogated  to  the  rights  of  the  state  to  the 
funds  deposited  with  the  bank. 

Appeal  from  circuit  court,  Carroll  county. 
Eastern  district,  in  chancery;  Edward  Mc- 
Daniel,  Judge. 

Bill  by  J.  S.  Rhodes  and  others  against  the 
Oarroll  Couvty  Bank  and  others.  From  a 
decree  In  favor  of  plaintiffs,  defendants  ap- 
peal.   Affirmed. 

Rose,  Hemingway  &  Rose  and  O.  W. 
Watklns,  for  appellants.  J.  V.  Walker,  for 
appellees. 

BATTI.E,  J.  On  the  15tb  day  of  October, 
1887,  J.  L.  Rhodes  and  47  others  Instituted 
a  suit  in  equity  against  A.  P.  Maples,  N.  C. 
Charles,  J.  P.  Fancher,  D.  H.  Seitz,  M.  L. 
Goxsey,  and  the  Carroll  Cotmty  Bank,  all  of 
whom,  except  the  bank  and  Maples,  had 
signed  the  bond  of  Maples  as  sureties.  H. 
I.  Seidel  and  W.  R.  Boyd,  two  other  sure- 
ties on  the  bond,  were  not  made  parties; 
Seidel  being  insolvent,  and  Boyd  having 
died  since  the  signing  of  the  bond,  leaving 
mo  estate. 
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Plaintiffs  alleged  in  ttieir  complaint  ttiat 
the  defendant  Maples  was  duly  elected  sher- 
iff of  Carroll  county.  In  this  state,  at  the 
general  election  held  In  September,  180C; 
that  be  was  duly  commissioned  as  such 
sheriff,  and  afterwards  quallfled  and  entered 
npon  the  duties  of  such  office;  that  he 
(Maples),  plaintiffs,  Seidel,  Boyd,  and  the 
defendants  Charles,  Fancher,  Seltz,  and 
Coxsey,  on  the  15th  day  of  October,  1896, 
executed  a  bond  to  the  state  of  Arkansas 
in  the  sum  of  $32,700,  conditioned  that  he 
would  faithfully  perform  the  duties  of  col- 
lector for  the  county  aforesaid,  and  well  and 
truly  pay  over  all  moneys  collected  by  vir- 
tue of  Ills  said  ofiSce  according  to  law;  that 
be  (Maples)  afterwards  collected  In  Carroll 
county,  for  the  year  1896,  taxes  for  the  state 
of  Arkansas,  amounting  to  $(1,983.90,  and 
failed  and  refused  to  pay  the  same  to  the 
state,  as  th«  law  and  the  conditions  of  his 
bond  required  blm  to  do;  that  afterwards, 
on  the  24th  of  August,  1897,  the  auditor  of 
the  state  issued  a  warrant  of  distress 
against  him  and  the  sureties  on  bis  bond, 
and  placed  It  in  the  hands  of  a  constable  of 
Carroll  county,  who  collected  of  plaintiffs 
many  sums  of  money,  which  are  set  out  in 
tb^  complaint. 

They  further  alleged  that  the  Carroll 
County  Bank  was  a  corporation  duly  organ- 
ized under  the  laws  of  Arkansas;  that 
Maples  at  various  times,  while  he  was  col- 
lecting taxes  in  1897  for  the  past  year,  de- 
posited the  moneys  so  collected  by  bim  with 
the  bank  to  bis  Individual  credit;  and  that 
the  bank  at  the  time  well  knew  that  the 
moneys  so  collected  were  taxes  due  the  state. 
They  asked  that  an  account  be  taken  of 
the  amounts  so  deposited;  and  that  they  be 
subrogated  to  the  rights  of  the  state,  and 
severally  have  judgment  against  the  bank 
for  the  amounts  respectively  paid  by  them, 
or  in  proportion  thereto. 

On  the  25th  day  of  February,  1898.  the 
bank  filed  its  answer  and  cross  complaint. 

It  admitted  the  election  of  Maples  and 
the  execution  of  the  bond  set  out  in  the 
plahitlffs'  complaint;  that  Maples  had  failed 
to  pay  a  large  amount  of  money  collected 
by  him  as  taxes  for  the  state,  as  required 
by  bis  bond;  that  the  warrant  of  distress 
issned,  and  that  the  constable  under  it  col- 
lected the  amount  set  forth  in  the  complaint 
It  admitted  that  Maples,  during  the  year 
1896,  deposited  large  sums  of  money  with  It, 
amoonting  in  the  aggregate  to  $7,000,  but 
denied  that  the  sums  so  deposited  arose 
from  the  collection  of  taxes  due  the  state  of 
Arkansas,  or  that  any  part  of  the  sums  so 
deposited  were  sums  which  had  been  as- 
sessed against  it  for  taxes  of  1896;  but  al- 
leged that  Maples  was  indebted  to  it  for  an 
tmoant  exceeding  the  taxes  assessed  against 
It  for  that  year,  and  that  he  delivered  to  It 
a  tax  receipt,  for  which  the  bank  gave  him 
credit  on  bis  personal  account 


It  denied  that  it  knew,  or  had  any  knowl- 
edge, that  any  money  deposited  with  it  dur- 
ing the  year  1896  was  money  collected  for 
the  state  of  Arkansas  for  taxes. 

It  alleged  that  the  money  was  deposited 
by  Maples  In  his  Individual  capacity,  and 
drawn  out  by  him  in  the  oMinary  and  usual 
course  of  business,  upon  his  checks;  that  it 
was  at  no  time  advised  by  said  collector, 
or  any  one  else,  that  the  money  deposited 
by  him,  or  the  money  drawn  out  of  the  bank 
by  him  upon  his  checks,  was  money  he  had 
collected  as  taxes. 

And  it  made  many  other  allegations  un- 
necessary to  mention  in  this  opinion. 

After  hearing  the  evidence  adduced  by  all 
parties,  the  court  found  that  there  was  no 
equity  in  plaintiffs'  complaint  as  to  A.  S. 
Bobo,  Len  Nuunally,  John  A.  Bridgford,  and 
W.  H.  Llnzy,  and  dismissed  it  as  to  them; 
and  further  found  as  follows:  "That  the 
said  A.  P.  Maples  was  the  duly-authorized 
collector  of  Carroll  county,  Arkansas,  and 
that  parties  mentioned  in  the  complaint  as 
such  are  the  sureties  on  bis  bond  as  such 
collector;  that  in  the  year  1897  he  collected 
the  taxes  for  said  Carroll  county  for  the 
year  1896,  and  that  he  deposited  the  money, 
or  a  great  portion  thereof,  in  the  defendant 
bank;  that  the  bank  at  the  time  knew  it 
was  revenue  collected  by  him  for  the  state 
of  Arkansas;  that  the  said  A.  P.  Maples 
failed  to  account  for  and  pay  to  the  state  of 
Arkansas,  of  the  revenue  so  collected,  the 
following  amount,  $6,983.90,  and  that  the 
same  was  paid  by  his  said  sureties  as  fol- 
lows: [here  the  names  of  the  sureties  and 
the  amount  paid  by  each  one  are  stated]; 
that  the  defendant  bank  retained,  of  said 
money  so  deposited.  In  payment  of  indebt- 
edness due  It  the  sum  of  $3,785,  which  said 
sum  should  have  been  applied  to  the  pay- 
ment of  the  revenue  to  the  state  of  Arkan- 
sas"; and  "that  the  state  had  a  lien  on  said 
funds,  and  that  his  sureties,  who  paid  said 
collector's  shortage  to  the  state  of  Arkan- 
sas, are  entitled  to  be  subrogated  to  the 
rights  of  the  state  of  Arkansas  to  said  sum 
In  proportion  to  the  amount  so  paid  by  said 
sureties  as  hereinbefore  set  forth." 

And  the  court  decreed  that  certain  plain- 
tiffs, naming  them,  recover  of  the  Carroll 
County  Bank  the  sum  of  $2,651,  and  that 
the  same  be  distributed  among  them  in  pro- 
portion to  the  amounts  paid  by  them  as 
sureties;   and  the  bank  appealed. 

No  disposition  was  made,  so  far  as  the 
record  in  this  court  shows,  of  the  cross 
complaint.  * 

The  evidence  sustained  tUe  findings  of 
the  court  as  to  the  facts,  unless  it  be  in  the 
amount  paid  by  the  sureties  and  the  sum  ap- 
propriated by  the  bank  to  the  payment  of 
the  debts  owing  to  it  by  Maples;  and  in 
that  respect  we  find  no  error  prejudicial  to 
the  appellant 

Appellant  contends  that  one  of  the  debts 


Digitized  by 


Google 


70 


C3  SOUTHWESTBBN  BEPOKTBE. 


(Ark. 


paid  out  of  the  moneys  collected  by  Maplta 
as  taxes  for  the  state  was  a  debt  which  A. 
S.  Bobo  owed  to  It,  and  was  paid  on  a  check 
drawn  on  it  In  his  favor  by  Maples,  and 
that  it  is  not  bound  to  refund  the  money 
used  in  paying  it  But  the  facts,  as  we  un- 
derstand them,  are  as  follows:  On  the  12tb 
day  of  August,  1896,  the  bank  loaned  to 
Maples,  for  the  purpose  of  enabling  him  to 
make  good  the  sum  which  he  was  owing  for 
taxes  collected  in  1886  for  the  year  1895,  the 
amount  of  $2,600.  Bobo  executed  and  de- 
livered to  the  bank  his  note  for  this  amount, 
and  deposited  with  it  Carroll  county  war- 
rants as  security.  The  money  loaned  was 
placed  by  the  bank  to  the  credit  of  Maples, 
who  was  to  repay  it  Bobo  was  to  pay  the 
note  in  the  event  Maples  did  not  On  the 
28tb  of  April,  1897,  Bobo  dellyered  to  the 
bank  a  check,  drawn  on  it  by  Maples  in  his 
(Bobo's)  favor,  for  $2,670,  to  pay  the  $2,500 
80  loaned,  and  interest  thereon.  The  check 
was  paid  by  the  bank  appropriating  the 
moneys  collected  as  taxes  for  the  state,  and 
deposited  with  it  by  the  collector,  Maples. 
The  debt  paid  was  In  fact  Maples',  and  Bo- 
bo's note  and  county  warrants  were  held 
as  security  for  the  same.  Under  these  cir- 
cumstances the  appropriation  of  the  money 
to  the  payment  of  the  check  was  fraudulent 
and  void  and  the  bank  is  still  bound  for  the 
money  so  used. 

"When  money  is  placed  as  a  general  de- 
posit in  a  bank,  it  is  no  longer  the  property 
of  the  depositor,  but  Immediately  becomes 
the  money  of  the  bank.  The  depositor  be- 
comes the  creditor  of  the  ■bank,  and  the 
bank  his  debtor;  and  the  bank  is  Bound  by 
an  implied  contract  to  honor  the  checks  of 
the  depositor  to  the  extent  of  his  deposit 
When  his  checks  are  drawn  In  proper  form, 
the  bank  is  bound  to  honor  them.  It  can- 
not excuse  a  refusal  to  pay  them  by  show- 
ing that  It  had  reason  to  believe  that  the 
checks  were  given  for  an  unlawful  purpose, 
or  that  other  persons  bad  liens  or  claims  on 
the  money  deposited."  But  there  Is  an  ex- 
ception to  this  rule.  If  the  bankM'  has  no- 
tice that  the  fund  does  not  belong  to  the  de- 
positor, and  the  check  is  drawn  to  pay  a 
debt  due  to  the  bank,  then  the  banker 
would  be  aCTected  with  a  knowledge  of  the 
unlawful  intent,  and  would  be  In  duty 
bound  to  dishonor  the  check;  and.  If  he  did 
not  do  so,  would  be  a  participant  in  the 
profits  of  the  fraud,  and  liable  to  the  owner 
of  the  fund  for  all  moneys  appropriated  to 
its  payment  Bank  v.  Byrum  (Ark.)  56  S. 
W.  532;  Bank, v.  Clapp,  76  N.  C.  482;  Cen- 
tral Nat.  Bank  v.  Connecticut  Mut  Life  Ins. 
Co.,  104  U.  S.  54,  26  L.  Ed.  693;  Bank  y. 
Jones,  18  Tex.  Sll;  1  Morse,  Banks  (3d  Ed.) 
i  317. 

The  plaintiffs  are  entitled  to  be  subro- 
gated to  the  rights  of  the  state  to  the  fund 
appropriated  to  the  payment  of  the  debts 
owing  to  It  by  the  collector.  Maples,  to  the 


extent  of  the  moneys  paid  by  them  as  sure- 
ties.   Bank  v.  Byrum  (Ark.)  66  S.  W.  632. 
Decree  affirmed. 

HUGHES,  J.,  absent 


BATCLIPFB  et  al.  ▼.  PULASKI  TURNPIKE 

I  CO. 

(Snpreme  Conrt  of  Arkaasas.    April  27,  1901.) 

TURNPIKE     AND     TOLL     ROADS  —  BXCLUSIVB 

PRIVILBQE— DIVERSION  OP  TRAFFIC 

—INJUNCTION. 
Where  a  county  court,  under  Act  March  6, 
1875  (Acts  1874r-75,  p.  242),  authorizinsr  it  to 
grant  exclusive  privileges  for  the  constructioQ 
of  turnpikes  and  the  collection  of  tolls  thereon, 
granted  to  plaintiS  the  right  to  construct  a 
turnpike  and  collect  tolls  thereon  for  a  certain 
period,  such  grant  was  exclusive,  and  in  the 
nature  of  a  contract  by  which  the  state  was 
pledged  to  protect  the  grantee  against  the  in- 
jurious interference  of  all  parties,  and  plain- 
tiff was  entitled  to  have  the  owners  of  proper- 
ty adjacent  to  its  turnpike  enjoined  from  open- 
ing a  road  over  their  laads  which  wtfnid  di- 
vert traffic  from  the  turnpike. 

Appeal  from  Pulaski  chancery  court;  Thom- 
as B.  Martin,  Chancellor. 

Suit  by  the  Pulaski  Turnpike  Company 
against  W.  C.  Itatcliffe  and  others  for  an  in- 
junction to  restrain  defendants  from  opening 
a  road  ov^  their  property  In  such  manner 
as  to  divert  traffic  from  plaintiff's  turnpike. 
From  a  decree  in  favor  of  plaintiff,  defend- 
I  ants  appeal.    Affirmed. 

I  The  following  is  the  opinion  of  the  chan- 
I  cellor  as  reported  in  Mart  Ch.  Dec.  339-866: 
I  "On  April  18,  1885,  under  the  provisfons  of 
I  the  act  of  the  general  assembly  of  this  state 
I  approved  March  6,  1875  (Acts  1874-76,  p. 
24'i),  the  county  court  of  Pulaski  county  grant- 
ed to  the  assignors  of  plaintiff  a  charter  to 
construct  and  maintain  a  turnpike  road,  and 
to  erect  and  keep  a  tollgate  thereon,  between 
designated  points  on  the  line  of  the  public 
road  leading  from  the  city  of  Littie  Rock  to 
the  city  of  Pine  Bluff.  By  the  terms  of  the 
charter  the  grantees  and  their  assigns  were 
obligated  to  build  and  maintain  the  pike  road 
for  the  period  of  twenty-four  years  from 
the  date  of  its  completion  and  acceptance  by 
the  county  court,  and,  in  consideration  there- 
of, were  granted  the  exclusive  privilege  of 
establishing  a  turnpike  or  tollgate  on  the  pike 
road,  and  of  collecting  certain  tolls,  whose 
reasonabbness  is  not  questioned  in  this  ac- 
tion, from  the  traffic  over  such  road.  The 
pike  road  was  built,  as  shown  by  the  evi- 
dence, at  a  cost  of  about  $8,000;  and  it  and 
the  bridge,  which  forms  a  part  of  it,  have 
been  properly  maintained  since  its  completion 
at  an  estimated  cost  of  about  $700  per  an- 
num. The  county  court  several  months  since 
took  steps  looking  to  the  establishment  of  a 
new  road,  which  would  have  enabled  those 
traveling  along  the  line  of  the  road  leading 
1o  the  pike  to  go  around  it,  and  thus  avoid 
the  payment  of  tolls.    The   orders  of  the 
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county  eoart  tr«r»  appealed  from  to  tbe  dr- 
cutt  court,  aad  tbere'  tlie  project  -vras  aban- 
doned. Bid.  tbe  proceeding  dlamisaed.  The 
im  filed  In  ttals  cue  sUegee  tbat  eubseeiiient- 
17  some  of  the  defendaaitB  took  steps  to  open, 
orer  lands  owned  by  themselvet,  a  road, 
irMcb  was  calculated  to  divert  travel  from 
tbe  tan4>llie  of  plaintiff  company.  The  prav' 
er  of  tbe  bill  la  for  an  Injnnictlon.  against  tfce 
construetlon  and  maintenance  of  this  rond. 
The  record  dlsdoaea.  In  addition  to  tbe  toci' 
going  fiacts,  that  the  bridge  over  the  Fourdto 
Bayon,  abutting  on  oncondemned  private 
landa,  and  ccnstitating  a  part  of  tbe  new 
road,  was  paid  for  by  the  cofonty,  and  that 
the  cofznty  Judge  promised  certain  of  tbe  d»- 
fendanta  that  he  vmnld  have  the  eoonty  i&- 
fray  other  expenses  of  building  the  road;  that 
tbe  defendants  were  proceeding  to  open  and 
maintain  a  road  for  the  nse  of  tbe  general 
pnblic  living  along  the  line  of  the  Little  B^dc 
and  Pine  Bluff  road,  which  leads  to  the  turn- 
pike road  at  its  southern  tei-mlnus.  An  In- 
terlocatory  Injunction  to  restrain  tbe  defend- 
ants, or,  rather,  some  of  them,  from  main- 
taining tbe  road  complained  of  In  tbe  bill, 
was  iaaaed  on  a  previous  day  of  tbe  term, 
and  they.  In  tbelr  efforts  to  obey  tbe  order  of 
injunction,  took  9t?p8  looldng  to  tbe  preven- 
tion of  travel  over  the  ne^  road,  as  It  i» 
called  by  witnesses;  and  one  of  them  put 
obstmctlonB  In  tbe  new  road,  and  posted 
large  painted  signs  warning  persons  not  to 
travel  over  his  lands,  of  which  tbe  new  road 
constltnted  a  part.  Some  unknown  party  re- 
moved tbe  obstrnctions,  and  destroyed  the 
boards  of  warning.  The  county,  the  county 
judge,  and  some  others  of  the  defendants 
bare  been  made  portiea  since  tbe  issuance  of 
the  Interlocntory  Injunction. 

"Two  matters  are  submitted  for  considera- 
tion. Tbe  first  relates  to  the  rl^ts  of  par- 
ties; tbe  second  pertains  to  the  remedy. 

"1.  As  against  the  relief  sought  by  tbe 
pbiiatlff,  some  of  tbe  defendants  contend: 
(a)  That  the  grant;  being  an  act  of  sover^ 
elgnty.  should  be  construed  favorably  to  the 
countr,  and  that  plaintiff  can  take  nothing 
fram  its  grant  by  Implication;  (b)  that  no 
n>ad  can  constitute  a  shunpike  unless  it  af- 
fords a  means  of  ceasing  travel  upon  the 
pike  after  having  been  entered  upon;  (c)  that 
it  is  made  upon  tbelr  private  property,  which 
they  have  a  right  to  use  In  snch  manner  aa 
they  may  deemr  proper,  and  may,  therefore, 
maintain  a  road  on  it  for  the  use  of  tbe  gen- 
eral pnblic  witfaont  violating  any  right  of 
platartlff:  (d)  tbat  tbelr  road  la  not  within 
a  mile  of  tbe  pike,  and  Is  therefore  not  pro- 
hibited by  law;  (e)  that  tbe  public  conven- 
ience reqnires  tbe  opening  of  tbe  new  road 
and  private  rights  must  yield  to  tbe  public 
Welfare;  (f)  that  the  pike-toad  franchise  con- 
Aitntes  sucb  a  monopoly  as  Is  inhibited  by 
onr  state  constitution,  and  therefore  Its  own- 
er Is  entitled  to  no  relief  in  a  court  of  equity; 
(£)  that  tbe  order  of  .the  county  court  If  it 


attempted  to  confer  any  exclusive  privilege 
upon  the  grantors  of  tbe  turnpike  company, 
violated  that  section  of  tbe  constitution  which 
forbids  tbe  general  assembly  to  grant  to  any 
dtlsen,  or  class  of  cltlaens,  privileges  or  Im- 
mnnitlea  which,  upon  the  same  terms,  shall 
not  equally  bekng  to  all  citizens.  Const 
art  2,  S  1&  These  propositions  will  be  cob- 
sklered  seriatim. 

"(a)  The  contention  that  tbe  grant  be- 
cause It  emanates  from  tbe  exercise  of  sov- 
ereign power,  carries  with  It  no  right  save 
that  which  is  triainly  written  in  its  words, 
is  not  sound.  The  doctrine  of  tiie  king's  pre- 
rogative of  a  construction  In  bis  own  favor 
has  been  said  by  high  authority  to  be  con- 
fined exclusively  to  grants  flowing  from  the 
crown's  bounty,— cases  of  mere  donation. 
But  when  It  Is  based  upon  a  valuable  coo- 
sideratlon,  that  rule  of  construction  ceases, 
because  the  grant  becomes  a  contract  It 
should  then  be  Interpreted  according  to  Its 
fair  meaning,  and  In  such  way  as  to  reflect 
no  dishonor  upon  the  sovereign.  In  the  lan- 
guage of  Mr.  Justice  Story:  'Such  was  tiie 
doctrine  of  my  Lord  Coke,  and  of  the  vener- 
able sages  of  the  law  in  other  times,  when 
a  resistance  to  prerogative  was  equivalent  to 
a  removal  from  office.  Even  In  the  worst 
ages  of  arbitrary  power  and  Irresistible  pre- 
rogative they  did  not  hesitate  to  declare  that 
contracts  founded  in  a  valuable  consideration 
ought  to  be  construed  liberally  for  the  sub- 
ject for  tbe  honor  of  the  crown.  2  Co.  Inst 
4M.  See,  also.  Com.  Dig.  "Franchise,"  C.  P. 
Ok  If  we  are  to  have  the  grants  of  the  legis- 
lature construed  by  tbe  rules  applicable  to 
royal  grants,  It  is  but  common  Justice  to  fol- 
low them  throughout  for  tbe  honor  of  this 
republic.  The  Justice  of  the  commonwealth 
wlU  not  (I  trust)  be  deemed  less  extensive 
than  that  of  the  crown.'  Proprietors  of  Char- 
les River  Bridge  v.  Proprietors  of  Warrsn 
Bridge,  11  Pet  597,  9  L.  Ed.  ^4.  'In  Eng- 
land, prerogative  Is  the  cause  of  one  against 
the  whole.  Here  It  is  tiie  cause  of  all  against 
one.  In  tbe  first  case  tbe  feelings  and  vices, 
as  well  as  the  virtues,  are  enlisted  against 
it;  in  the  last  In  favor  of  it  And  therefore 
here  it  is  of  more  importance  that  the  Judicial 
courts  should  take  care  that  tbe  claim  of 
prerogative  should  be  more  strictly  watched.' 
Martin  v.  Com.,  1  Mass.  347,  356.  The  grant 
under  consideration  is  Indisputably  one  of 
contract  for  a  valuable  consideration,— not  of 
bounty,— made  for  objects  'of  public  utility, 
to  advance  the  public  convenience,  and  to  se- 
cure a  Just  compensation  for  outlays  of  pri- 
vate capital  Upon  what  principle  of  equity 
should  a  court,  pretending  to  administer  Jna- 
tloe,  and  not  sitting  as  a  special  guardian  of 
the  disputed  prerogatives  of  sovereignty, 
(idopt  such  a  narrow  and  strict  Interpreta- 
tion of  the  terms  of  a  grant  as  to  ignore  the 
Intention  of  both  tbe  grantor  and  grantee, 
and  thus  do  violence  to  private  contractual 
rights  in  tbe  Interest  pf  aome  fancied  prerog- 


Digitized  by 


Google 


72 


63  SOUTHWBSTBBN  BEFOBTEB. 


(Ark. 


atlve  of  sovereignty?  'Prerogative,'  as  a 
learned  legal  author  well  saya,  'has  never 
be«t  wanting  in  pushing  forward  Its  own 
claims  for  indulgence  or  exemption.  Bnt  it 
has  never  yet,  as  far  as  I  know,  pushed  them 
to  this  extravagance.'  Moraover,  the  grant 
under  consideration  Is  not  of  the  nature  of  a 
royal  grant  It  is  a  legislative  grant,  made 
In  the  exercise  of  delegated  power  by  the 
county  court;  and  the  rules  of  the  common 
law,  whatever  they  may  be,  in  relation  to  the 
construction  of  royal  grants,  have  no  bearing 
upon  the  case.  >rhe  terms  of  the  grant,  being 
a  contract,  should  be  given  a  rational  inter- 
pretation, according  to  the  general  rules 
which  govern  in  the  construction  of  contracts 
entered  into  for  valuable  considerations. 
And,  whether  a  contract  for  such  considera- 
tion be  made  by  the  state  with  its  subject, 
or  between  two  of  Its  citizens,  upon  sound 
principle,  in  the  rules  for  the  proper  inter- 
pretation of  Its  terms,  there  is  and  can  be  no 
difference.  When  a  sovereign  state  volun- 
tarily descends  to  the  level  of  Its  subject, 
and  steps  down  into  the  arena  of  business 
in  concert  or  in  competition  with  its  citizen, 
and  in  such  business  enters  Into  a  contract 
with  him,  it  devests  Itself  of  its  sovereignty, 
although  the  negotiation  of  that  business  may 
Involve  the  exercise  of  a  sovereign  power; 
and  no  sovereign  prerogative  obtains,  or 
should  be  considered,  in  the  construction  of 
nich  a  contract.  Certainly,  more  cannot  be 
dalmed  in  behalf  of  a  county  or  of  private 
citizens,  who  are  its  inferiors,  than  may  be 
In  behalf  of  the  sovereign  itself.  When  the 
real  Intention  of  the  makers  of  a  contract  is 
ascertained,  that  intention.  If  It  be  a  legiti- 
mate one,  founded  up<m  a  valuable  considera- 
tion, will  supply  the  appropriate  light  hr 
which  a  court,  in  adjusting  rights,  should 
read  Its  terms. 

S'(b)  -To  sustain  their  second  contention, 
solicitors  for  defendants  say  that  there  Is  no 
law  in  this  state  forbidding  Its  citizens  from 
passing  around  any  toUgate,  except  section 
1701,  Sand.  &  H.  Dig.;  and  that  that  section 
applies  only  to  those  who  have  entered  upon 
the  pike  Itself.  If  we  concede  that  they 
have  properly  construed  that  section,  it  does 
not  necessarily-  follow  that  the  defendants 
may  legally  conspire  to  construct  and  main- 
tain a  shunplke  on  the  private  lands  of  some 
of  them,  to  the  detriment  of  plaintiff's  char- 
ter rights  under  the  exclusive  franchise 
created  by  the  contract  of  the  county  court, 
made  with  plaintiff's  predecessors  in  title. 
In  support  of  their  theory  they  have  referred 
me  to  the  case  of  Wright  v.  Morris,  43  Ark. 
193.  An  examination  of  this  case  reveals 
that  it  is  one  in  which  the  right  of  the  citi- 
zen to  avoid  a  tollbrldge,  and  to  induce  oth- 
ers to  do  so,  by  traveling  a  public  road  to. 
a  point  a  short  distance  from  the  bridge,  was 
involved.  Under  the  common  law,  no  one 
could  establish  and  maintain  a  public  ferry, 
with  or  without  charging  tolls,  except  by 


grant  of  the  sovereign.  Ai  civilization  ad- 
vanced, the  growth  of  science  and  skill  in 
the  mechanical  arts  enabled  men  to  span 
with  bridges  those  natural  barriers  to  travel, 
which,  in  a  less  enlightened  age,  could  only 
be  crossed  by  some  kind  of  water  craft;  and 
toUbridges,  In  some  instances,  superseded 
authorized  ferryboats.  There  was  never  a 
law  requiring  a  traveler  to  cross  a  stream 
by  means  of  a  ferry  if  be  could  cross  it  by 
any  other  means;  and  under  the  laws  of  this 
state  there  is  no  requirement  of  him  to  use 
the  ferryboat's  successor,  the  tollbrldge,  to 
cross  the  stream  over  which  It  Is  erected. 
But,  In  the  language  of  Mr.  Justice  Eakln, 
In  the  very  case  to  which  I  have  referred: 
'A  tollbrldge  at  the  crossing  of  a  road,  work- 
ed and  kept  In  repair  by  the  county,  Is  a 
different  thing  from  a  tollgate  on  a  turnpike. 
The  latter  is  to  take  compensation  tor  the 
use  and  convenience  of  the  road  which  is 
built  and  maintained  by  the  turnpike  com- 
pany. The  gates  are  placed  at  suitable  in- 
tervals for  convenience,  and  It  is  a  fraud  on 
the  company  to  go  round  them.  ToUbridges 
on  county  roads  are  simply  for  the  conven- 
ience of  those  who  are  obliged  or  prefer  to 
use  them.  The  owners  do  not  keep  up  the 
roads,  and  citizens  of  the  county  have  the 
right  to  use  the  roads  to  the  stream  on  each 
side,  and  cross  it  at  their  own  risk,  without 
any  fraud  on  the  owner  of  the  bridge.'  A 
turnpike  road  involves,  generally.  In  Its  con- 
struction, a  large  expenditure  of  money,  and 
a  considerable  annual  outlay  of  means  and 
labor  to  maintain  it.  They  are,  and  for  m<»e 
than  a  hundred  years  have  been,  usually 
constructed  by  corporations  under  direct  or 
Indirect  legislative  authority;  and.  the  road 
being  for  a  public  use,  such  corporations  are 
usually  armed  with  certain  powers  which 
do  not  pertain  to  ferries,  or,  generally,  to 
toUbridges.  Among  them  is  the  power  to 
take  private  property  for  their  proper  con- 
struction. Sand.  &  H.  Dig.  {  2840.  A  ferry 
franchise  can  be  obtained  only  from  the 
county  court,  by  license;  and  It  cannot  be 
sold  or  transferred,  and  Is  not  descendable 
separate  and  apart  from  the  real  estate 
wherewith  It  Is  allowed.  But  It  Is  not  so 
with  a  turnpike  franchise.  It  may  be  sold 
and  transferred,  and  wUl  descend  to  heirs 
by  way  of  Inheritance.  Id.  §  540.  There  are 
other  differences  between  the  two  kinds  of 
franchisee  recognized  by  our  law,  to  enu- 
merate which,  however,  could  serve  no  useful 
pm-pose  here,  as  the  determination  of  the 
questions  involved  do  not  at  all  depend  upon 
such  distinctions.  To  say  that  the  county 
court,  acting  for  the  public,  may  not,  after 
having  granted  an  exclusive  franchise  In 
consideration  of  the  construction  and  the 
obligation  to  maintain  a  costly  turnpike  road, 
or  that  private  citizens,  owning  property 
along  the  line  of  travel  of  the  pike,  may  not 
build  and  maintain  a  road  for  the  general 
traveling  public,  so  as  to  enable  one  to  shun 
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the  pike  after  he  has  once  put  foot  apon  it, 
bat  that  either  may  lawfully  build  such  a 
road,  with  terminals  within  six  Inches  of  the 
termini  of  the  pike,  were  to  declare  that  the 
intention  of  the  parties  at  the  time  the  con- 
tract waa  made  may  be  Ignored  with  Im- 
punity, and  that  public  faith  Is  valueless. 
If  the  new  road,'  says  Chancellor  Kent,  'by 
Its  termini  and  Its  vicinity,  create  a  compe- 
tition Injurious  to  the  statute  franchise,  it 
•  •  •  becomes  what  Is  deemed  In  law,  in 
respect  to  such  franchise,  a  nuisance.'  Turn- 
pike Co.  T.  MlUer,  5  Johns.  Ch.  101,  111, 
9  Am.  Dee.  2T4,  27& 

"(c)  Tliat  a  citizen  has  the  right  to  use 
his  private  property  In  such  way  as  he  may 
deem  proper,   without  hindrance   from  an- 
other, is  tlie  expression  of  a  sentiment  that 
sounds  well  to  American  ears,  and  would 
read  attractively,  as  a  catchy  phrase,  in  a 
political  platform  framed  to  tickle  the  fancy 
of  electors.     But  the  right  has   Its  limita- 
tions.   The  maxim,  'Sic  utere  tuo  ut  allenum 
non  Isedas,'— 'So  use  your  own  as  not  to  in- 
jure another's  property,' — is  one  whose  spirit 
is  founded  in  natural  right,  and  Inheres  In 
the  very  nature  of  the  rightful  enjoyment  of 
private  ownership  of  property.    This  case  Is 
a  proi^r  one  for  Its  application,  and  suitably 
IllustrateB  its  usefulness;  for,  if  the  defend- 
ant property  owners  may  lawfully  establish 
and  maintain  a  road  for  the  traveling  pub- 
lic ovei  lands  of  their  private  ownership,  so 
as  to  atrord  the  general  public  a  convenient 
way  of  shunning  the  plaintiff's  pike,  they, 
by  that  means,  may  and  will  destroy  the 
vaine  of  the  pike  and  franchise,  and  leave 
the  plaintiff  nothing  that  It  haa  solemnly  con- 
tracted for,   except  the  burdensome  obliga- 
tion of  maintaining  the  turnpike  road  dur- 
ing the  life  of  its  charter,  with  no  possibility 
of  a  reciprocal  benefit    If  that  may  be  law- 
folly  done  now,  it  could  have  been  so  done 
the  day  after  the  pike  was  completed,  or  the 
day  after  it  was  accepted  by  the  county 
court    The  true  rule  in  such  case  is  that 
while  a  citizen  may  so  use  his  lands  for  a 
roadway  tor  himself,  his  family,  servants^ 
guests,  or,  perhaps,  occasionally  his  particu- 
lar friends,  as  to  avoid  paying  tolls  on  a 
taniplke  road,  without  doing  legal  violence 
to  the  turnpike's  franchise,  yet  he  has  no 
legal  right  to  establish  or  maintain  such  a 
road  for  the  use  of  the  general  public.  If  the 
new  road,  by  reason  of  Its  termini  and  vicin- 
ity, constitute  a  shunplke  to  the  turnpike. 
Bat  it  Is  said  In  argument  that  the  prop- 
erty owners  are  not  parties  to  that  contract'; 
that  'plaintiff  has  no  easement  In  their  lands, 
and  they  therefore  can  do  with  their  prop- 
erty as  they  see  fit';   and  to  support  their 
contention  they  cite  the  case  of  Plank-Road 
Co.  v.  Douglass,  9  N.  Y.  444.    The  answer  to 
this  suggestion  is  that  in  the  New  York  case 
no  exclusive  franchise  had  been  granted,  or 
attempted  to  be  granted;   that  in  this  case, 
when  the  county  court  made  the  contract.  It 
was  the  duly-constituted  agency  employed  by 


the  public,  of  whom  these  property  owners 
or  their  predecessors  In  title  formed  a  part; 
and  that  when  the  county  court,  acting  for 
such  property  owners  as  a  constituent  part 
of  the  public,  duly  notified  them,  in  common 
with  others,  by  due  pubiteation  of  tue  pro- 
posal to  receive  bids  for  the  construction 
of  a  pike,  and  altered  upon  its  records,  which 
are  public,  that  It  had  entered  Into  the  con- 
tract for  Its  construction,  it  created,  by  this 
means,  with  the  acquiescence  of  the  property 
owners,  not  a  technical  easement,  but  a 
servitude,  upon  those  lands,  to  the  use  of 
plaintiff's  predecessors  In  title.  The  sugges- 
tion that  these  defendants,  or  some  of  them, 
did  not  own  the  lands  at  the  time  the  con- 
tract was  made,— tliat  is,  when  the  franchise 
was  granted,— Is  without  force;  because,  if 
they  subsequently  acquired  them,  they  took 
them  cum  onere,— took  them  subject  to  the 
servitude  created  as  aforesaid.  If  the  prop- 
erty owners  were  not  satisfied  with  its  ac- 
tion, and  were  unwilling  to  rest  under  the 
burden  of  the  servitude  thus  created,  they 
should,  as  they  could,  have  appealed,  in  doe  ■ 
season,  from  the  orders  of  the  county  court 
That  was  the  time  and  the  occasion  for  them 
to  act;  and  they  should  not  have  waited  un- 
til the  money  and  labor  of  constructing  the 
pike  have  been  expended,  and  then  under- 
take to  destroy  It  without  compensation 
therefor.  To  do  that  now  would  be  to  de- 
prive the  plaintiff  of  Its  property  without 
due  process  of  law,  which  Is  Inhibited  by  sec- 
tion 8  of  article  2  of  the  constitution;  and 
would  be  a  violation  of  that  other  provision 
of  our  bill  of  rights  which  declares  that  'no 
person  shall  be  ♦  ♦  •  deprived  of  his  life, 
liberty  or  property,  exc^t  by  the  judgment 
of  his  peers,  or  the  law  of  the  land.'  Again, 
our  bill  of  rights  (article  2,  {  22,  Const)  de- 
clares that  'the  right  of  property  Is  before 
and  higher  than  any  constitutional  sanction; 
and  private  property  shall  not  be  taken,  ap- 
propriated, or  damaged  for  pubUc  use,  with- 
out Just  compensation  therefor.'  For  the 
county  to  do  what  it  is  charged  in  this  case 
is  attempted  to  be  done  by  it,  or  for  the  other 
defendants  to  be  permitted  to  dedicate  their 
private  landa^  with  the  existing  servitude  up- 
on them,  to  the  use  of  the  general  public  for 
a  highway,  and  thus  destroy  the  value  of 
plaintiff's  turnpike  road,  were  to  damage 
private  property  for  public  use  without  Just 
compensation  therefor;  and,  though  done  by 
indirection.  It  Is  as  clearly  a  violation  of  the 
spirit  of  the  constitutional  provision  last 
above  quoted  as  if  it  were  done  directly.  A 
case  which  arose  In  Tennessee,  wherein  a 
pike  road  had  been  built  by  authority  of  a 
legislative  act,  and  another  road  was  open- 
ed by  an  order  of  the  county  court  of  Maury 
county,  which  enabled  a  traveler  along  the 
line  of  the  pike  road  to  shun  Its  gates  by 
traveling  the  new  roadi  the  supreme  court  of 
that  state,  discussing  the  principle  asserted 
here,  said:  'If  the  legislature  of  the  state 
could  not  do  this  [that  Is,  provide  for  the 
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opening  of  another  road  that  -would  destroy 
the  value  of  the  pike],  to  permit  It  to  be  done 
by  Individuals,  or  by  the  county  court,  would 
be  to  permit  that  to  be  done  by  an  Inferior 
power  which  cannot  be  done  by  the  sovep- 
elgB.'  Franklin  &  C.  Turnpike  Co.  v.  Maury 
Co.  Ct,  8  Humph.  342,  354.  In  the  matter 
of  the  two  snbjects  last  dlscnssed,  learned 
counsel  for  the  defendants  in  argument  have 
referred  me  to  a  large  number  of  cases. 
Most  of  them,  however,  relate  to  litigation 
over  ferries  or  toUbridges;  and  In  none  of 
them,  save  the  Kentucky  case  of  Board  of 
Internal  Improvements  v.  Stanford  &  Lu  C. 
Tumpike-Boad  Co.,  15  S.  W.  782,  from  the 
Proprietors  of  Charles  River  Bridge  v.  Pro- 
prietors of  Warren  Bridge,  first  decided  by 
the  equally  divided  supreme  court  of  Mas- 
sachusetts  (8  Pick.  376),  and  afterwards  by 
the  divided  enpreme  court  of  the  United 
States  (11  Pet.  420,  9  L.  Ed.  773),  to  the 
Clarksvllle  &  B.  Turnpike  Co.  v.  Montgomery 
Co.,  100  Tenn.  417,  45  S.  W.  345»  had  an  ex- 
clusive franchise  been  granted  to  the  com- 
plainant And  in  all  of  them,  save  the  Ken- 
tucky case,  supra,  the  absence  of  such  a 
grant  seems  to  have  been  the  pivotal  point 
upon  which  the  rights  of  parties  turned. 
.4nd  In  the  Kentucky  case  the  court  apijar- 
tntly  based  Its  opinion  upon  the  fact  that  the 
privilege  granted  by  the  turnpike  company's 
charter  operated  to  the  exclusion  of  only  a 
certain  kind  of  roads,  and  the  defendants 
were  not  maintaining  a  road  of  that  kind. 
On  the  other  hand,  a  number  of  other  courts 
of  eminent  respectability  bold  that,  where 
the  franchise  is  exclusive,  and  may  be  made 
so  under  the  laws  of  the  state  where  it  is 
granted,  courts  of  equity,  where  there  is  no 
adequate  remedy  at  law,  will  enjoin  an  act 
that  Is  unlawful,  and  will  result  in  its  de- 
struction, or  in  irreparable  damage  to  its 
owner.  This  doctrine  Is  based  upon  whole- 
some principles,  founded  upon  reason,  and 
seons  to  be  upheld  by  the  very  decided 
wdght  of  authority.  There  are  many  others, 
but  the  following  cases  I  deem  sufficient  to 
cite  In  support  of  this  contention:  Murray 
V.  Menefee,  20  Ark.  5C1,  564;  Turnpike  Co. 
V.  Ryder,  1  John&  Ch.  6U;  Turnpike  Co.  v. 
MiUer,  5  Johns.  Ch.  101,  9  Am.  Dec.  274; 
Gates  T.  McDanlel,  2  Stew.  (Ala.)  211,  Id  Am. 
Dec.  49;  Norris  v.  Farmers'  tc  Teamsters' 
Co.,  6  CaL  590,  65  Am.  Dec.  .535,  538;  White's 
Creek  Turnpike  Co.  v.  Davidson  Co.,  3  Teuu. 
Ch.  396;  Franklin  &  C.  Turnpike  Co.  v. 
Maury  C!o.  Ct,  8  Humph.  342;  Smith  v.  Har- 
kins,  88  N.  C.  613,  44  Am.  Dec.  83. 

"(d)  It  is  also  urged  by  defendants  that 
the  new  road  does  not  come  at  any  point 
within  a  mile  of  the  turnpike  road,  and  that, 
therefore.  It  Is  legal  to  construct  and  main- 
tain It  By  statute.  In  this  state,  one  mile 
above  or  below  a  ferry  Is  fixed  as  the  In- 
hibited or  protected  territory.  But  It  Is  not 
BO  in  the  statute  providhig  for  the  construc- 
tion of  a  turnpike  rpad.  The  language  of 
the  statute  i>ertalnlng  to  it  Is:    'No  county 


caurt.  after  conferring  the  privileges  of  this 
act  upcm  any  peraon,  shall  again  have  power 
to  confer  the  same,  or  like  privilegBS,  upon 
any  other  persom  to  the  injury  of  him  upon 
whom  such  privileges  were  first  conferred.' 
Sand.  &  H.  Dig.  §  541.  The  limits  prescrib- 
ed by  this  section  are  intended  to  be  such 
as  to  prevent  injury  to  him  up<m  whom  the 
privilege  or  franchise  is  conferred.  But  the 
qnestion  la  asked  as  to  how  the  limits  are  to 
be  determined,  and  it  is  said  that  soma  local 
limits  must  be  assigned  to  such  a  grant,  for. 
If  not,  they  would  involve  the  absurdity  of 
being  co-extenslve  with  all  territory  of  the 
county  south  of  Fourche  Bayou,  because 
every  other  road  from  any  part  of  the  county 
south  of  the  said  bayou  must  Involve  some 
diminution  of  tolls.  The  answer  is  that  the 
grant  carries  with  It  an  exclusive  right  only 
within  a  reasonable  distance  of  Its  locality, 
so  that  the  general  travel  along  the  Little 
Rock  and  Pine  Bluff  road  shall  not  be  di- 
verted to  any  new  road  within  such  reasona- 
ble distance  as  may  be  presumed  to  have 
been  in  the  contemplation  of  the  parties 
when  the  grant  was  made,  to  the  ruin  or 
injury  of  the  franchise.  In  other  words,  the 
limits  are  fixed  by  that  which  may  reasona- 
bly be  found  to  have  been  the  Intention  of 
the  parties  at  the  time  the  contract  was 
made;  and  that  Intent  Is  to  be  gathered  from 
the  power  conferred  upon  the  county  court 
by  the  act  of  the  general  assembly,  the  pur- 
poses of  the  grant,  the  burdens  imposed 
by  its  acceptance,  and  the  language  of  the 
grant,  when  read  in  the  light  of  Its  history 
and  the  consideration  of  Its  necessity  in  pro- 
moting the  public  convenience  at  the  time  It 
was  made.  A  new  road,  which.  In  legal  con- 
templation, constitutes  a  nuisance  to  the  turn- 
pike, falls  witliln  the  reach  of  its  exclusive 
right  The  question  must  be  determined  not 
so  much  with  reference  to  the  fact  of  dis- 
tance as  to  the  fact  of  the  new  road's  real 
relation  to  the  turnpike  road,  and  whether, 
by  that  relation,  it  constitutes  a  nuisance  to 
the  iatter's  franchise. 

"(e)  Again,  it  is  said  that  the  public  con- 
venience requires  the  opening  of  a  new  road. 
and  that  private  rights  must  yield  to  the 
public  wdfare.  The  welfare  of  the  public 
is  a  potent  factor  In  the  administration  of 
our  government,  and  shou}d  be  subserved 
when  it  may  lawfully  be  done;  but  it  should 
be  done  at  least  under  the  forms  of  law. 
And  when  the '  alternative  is  presented  of 
subserving  the  public  convenience,  and  there- 
by violating  the  public  faith,  or  of  disregard- 
ing public  convenience  to  preserve  public  in- 
tegrity, in  my  opinion  the  public  integrity 
should  be  maintained,  and  the  public  con- 
venience subordinated  to  the  rigid,  conscien- 
tious observance  of  public  Justice  and  public 
h<Miesty.  Individuals  who  make  contracts 
are  compelled  by  law  to  observe  them;  and 
when  a  government  enters  into  a  contract. 
If  there  be  no  power  to  compel  Its  observ- 
ance, it  should  do  so  as  a  matter  of  simple 
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justice,  and  aa  as  act  Illustrating  Its  good 
faith  and  integrity  in  its  deallngSi  and  in  its 
worthiness  of  the  confidence  and  respect  of 
ttie  world  in  general,  and  of  its  subjects  in 
particular. 

"(f)  It  Is  further  urged  by  defendants  that 
tiie  grant  made  by  the  county  court  in  1885 
created  a  monopoly,  and  that  It  was  in  vio- 
lation of  article  2,  i  19,  of  the  constitution, 
vhich  declares  that  'monopolies  are  contrary 
to  the  genius  of  a  republic  and  shaU  not  be 
allowed.' '  Mr.  Justice  Story,  In  his  opinion 
Id  the  Charles  River  Bridge  Case,  discussing 
the  characteristics  of  suctr  monopolies  as  are 
Inhibited  by  our  constitution,  says  (11  Pet. 
60&-«l8,  8  L.  Ed.  847,  848):    There  is  great 
virtue  in    particular  plirases;    and,  when   it 
is  once  suggested  that  a  grant  Is  of  the  na- 
ture or  tendency  of  a  monopoly,  the  mind 
almost  instantaneously  prepares  Itself  to  re- 
ject every  construction  which  does  not  pare 
it  down  to  the  narrowest  limits.    It  is  an 
honest  prejudice,   which  grew  up  in  former 
times  from   the  gross  abuses  of   the  royal 
prerogatives;    to   which.   In   America,   there 
are  no  analogous  authorities.     But  what  Is 
a  monopoly,  as  understood  In  law?    It  Is  an 
exclusive  right,  granted  to  a  few,  of  some- 
thing which    was  before  of  common   right 
Thus  a  privilege  granted  by  the  king  for  the 
sole  buying,  selling,  making,  working,  or  us- 
ing a  thing,  whereby  the  subject  In  general 
Is  restrained  from  that  liberty  of  manufac- 
turing or  trading  which  before  he  had,  Is 
a  monopoly.    4-  Bl.   Comm.   159;    Bac.  Abr, 
"Prerogative,"  F,  4.    My  Lord  Coke,  In  bis 
Pleas  of  the  Crown  (3  Inst  181),  has  given 
tbis  very  definition  of  a  monopoly;   and  that 
deflnltion  was  approved  by  Holt  and  Treby 
(afterwards    chief    justices    of    the    King's 
bench),  argnendo,  as  counsel,  in  the  great 
case  of  East  India  Co.  v.  Sandys,  10  How.  St 
Tr.  38G.    His  words  are  that  a  monopoly  is 
"an  institution  by  the  king,  by  his  grant 
commission,  or  otherwise,  to  any  persons  or 
corporations,  of  or  for  the  sole  buying,  selling, 
making,    working,    or    using    of    everything 
whereby  any   pensons  are  sought  to  be  re- 
strained of  any  freedom  or  liberty  they  had 
before,  or  hindered  in  thrfr  lawful   trade." 
So  that  it  is  not  the  case  of  a  monc^oly  if 
the  subjects  had  not  the  common  right  or 
liberty  before  to  do  the  act  or  possess  and 
enjoy  the   privileges   or    franchise   granted, 
as  a  common  right.    10  How.  St  Tr.  425. 
And  it  deserves  an  e^ccial  remark  that  this 
doctrine  was   an   admitted   concession,   per- 
vading tb*  entire  arguments  of  the  counsel 
who  opposed,  as  well  as  of  those  who  main- 
tahied,  the  grant  of  the  exclusive  trade  in 
the  case  of  East  India  Co.  v.  Sandys,  10  How. 
bt  Tr.  386,  a  case  which  constitutes,  In  a 
great  measure,  the  basis  of  this  branch  of 
the  law.    No  sound  lawyer  will,  I  presume, 
assert  that  the  grant  of  a  right  to  erect  a 
Widse  over  a  navigable  stream  is  a  grant 
of  a  common  right.    Before  such  grant  had 
all  the  citizens  o£  the  state  a  right  to  erect 


bridges  over  navigable  streamsT  C^iiiiuly 
the7  bad  not;  and  therefore  the  grant  was 
no  restriction  of  any  common  right.  It  was 
neither  a  monopoly,  nor,  in  a  legal  sense. 
Dad  it  any  tendency  to  a  monopoly.  It  took 
from  no  citizen  what  he  possessed  before, 
and  had  no  tendency  to  take  from  him.  It 
took,  indeed,  from  the  legislature  the  power 
of  granting  the  same  identical  privilege  or 
franchise  to  any  other  persons.  But  this 
made  it  no  more  a  monopoly  than  the  grant 
of  the  public  stock  or  funds  of  a  state  for  a 
valuable  consideration.  Even  in  cases  of 
monopolies,  strictly  so  called,  if  the  nature 
of  the  grant  be  sudi  that  it  is  for  tlie  pub- 
lic good,— «s  in  cases  of  patents  for  Inven- 
tions,—the  rule  has  always  been  to  give 
them  a  favorable  construction  In  support  of 
the  patent,  as  Lord  Chief  Justice  Eyre  said, 
"Ut  res  mngjs  valeat  quam  peieat"  Bonlton 
V.  BvUl,  2  H.  Bl,  463,  500,'  Section  IS  of 
article  2  of  onr  constitution  has  been  con- 
strued by  the  supreme  court  of  this  state. 
In  the  opinion  (Ex  parte  Levy,  43  Ark.  42, 
51,  51  Am'  Sep.  550,  561)  it  is  said:  The 
monopc^les  which  in  England  became  so 
odious  as  to  excite  general  opposition,  and 
infuse  a  detestation  which  has  beoa  trans- 
mitted to  the  free  states  of  America,  were 
in  the  nature  of  exclusive  privileges  of  trade, 
granted  to  favorites  or  purchasers  from  the 
crown,  for  the  enrichment  of  individuals,  at 
the  cost  of  the  public.  They  were  supported 
by  no  consideratian  of  public  good.  They 
enabled  a  few  to  oppress  the  community 
by  undue  charges  for  goods  or  services.  The 
memory  and  historical  traditions  of  abuses 
resulting  from  this  practice  has  left  the  im- 
pression that  they  were  dangerous  to  lib- 
erty, and  It  is  this  kind  of  monopoly  against 
which  the  constitutional  provision  Is  direct- 
ed.' The  granting  of  a  turnpike  privilege 
does  not  create  a  monopoly,  as  that  term  is 
used  in  our  bill  of  rights. 

"(g)  Section  18  of  article  2  of  the  consti- 
tution declares  that  the  general  assembly 
shall  not  grant  to  any  citizen,  or  class  of 
citizens,  privileges  or  Immunities  which,  up- 
on the  same  terms,  shall  not  equally  belong 
to  all  citizens';  and  It  may  be  said  that  If 
the  general  assembly  cannot  do  so,  that  It 
cannot  delegate  such  power  to  a  county 
court.  Conceding  this,  the  inquiry  follows 
as  to  what  Is  the  character  of  the  privileges 
and  immunities  that  are  inhibited  by  that 
section?  If  it  is  to  be  taken  literally,  there 
can  he  no  excltisive  ferry  privileges  granted 
in  this  state,  or  tollbridge  privilege,  or  water- 
supply  privilege,  or  gaslighting  privilege,  or 
street-car  privilege,  however  much  expense 
may  be  necessary  to  put  them  in  operation, 
or  however  essential  they  may  be  to  sub- 
serve the  public  convenience  or  the  public 
needs.  On  this  subject  Judge  Oooley  says: 
There  are  unquestionably  cases  in  which 
the  state  may  grant  privileges  to  specified 
individuals  without  violating  any  constitu- 
tional principle,  because,  from  the  nature  of 
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the  case,  It  Is  Impossible  they  should  be  pos- 
sessed and  enjoyed  by  all;  and,  If  It  Is  Im- 
portant that  they  should  exist,  the  proper 
state  authority  must  be  left  to  select  the 
grantees.'  Cooley,  Const  Llm.  (6tb  Ed.) 
486.  There  has  been  much  discussion  by 
courts  In  this  country  of  the  meaning  of  the 
words  'privileges  and  Immunities,'  as  used 
in  the  federal  and  in  some  of  the  state  con- 
stitutions. The  initial  appearances  of  those 
words  in  the  constitutional  history  of  the 
government  is  in  the  fourth  article  of  the 
old  Articles  of  Confederation,  which  de- 
clares: That  the  better  to  secure  and  per- 
petuate mutual  friendship  and  intercourse 
among  the  people  of  the  different  states  in 
this  Union,  the  free  Inhabitants  of  each  of 
these  states,  paupers,  vagabonds,  and  fugi- 
tives from  Justice  excepted,  shall  be  entitled 
to  all  the  privileges  and  immunities  of  free 
citizens  In  the  several  states;  and  the  peo- 
ple of  each  state  shall  have  free  ingress  and 
egress  to  and  from  any  other  state,  and  shall 
enjoy  therein  all  the  privileges  of  trade  and 
commerce,  subject  to  the  same  dunes.  Im- 
positions and  restrictions  as  the  inhabitants 
thereof  respectively.'  The  constitution  of 
the  United  States,  which  superseded  the 
Articles  of  Confederation,  in  section  2  of 
article  4  ordains  that,  'the  citizens  of  each 
state  shall  be  entitled  to  all  the  privileges 
and  Immunities  of  citizens  of  the  several 
states.'  That  the  purpose  of  both  these  pro- 
visions Is  the  same,  and  that  the  words  mean 
the  same  In  each,  has  been  settled  by  re- 
peated adjudications  of  federal  courts,  be- 
ginning with  the  case  of  Corflcld  v.  Coryell,  4 
Wash.  C.  C.  371,  Fed.  Cas.  Xo.  3,230,  decided 
by  Mr.  Justice  Washington  in  the  circuit 
court  for  the  district  of  Pennsylvania  in 
1823,  and  followed  by  the  supreme  court  of 
the  United  States  in  a  number  of  cases  since. 
Among  them  were  the  Slaughter-uiouBe 
Cases,  16  WalL  36,  76,  21  L.  Ed.  394,  408, 
wherein  Sir.  Justice  Miller,  for  the  court, 
quoting  from  the  opinion  In  Corfleld  v.  Cor- 
yell, supra,  says:  "The  inquiry  is,  what  are 
the  privileges  and  Immunities  of  citizens  of 
the  several  states?  We  feel  no  hesitation 
in  confining  these  expressions  to  those  priv- 
ileges and  immunities  which  are  funda- 
mental, which  belong  of  right  to  the  citizens 
of  all  free  governments,  and  which  have  at 
all  times  been  enjoyed  by  citizens  of  the 
several  states  which  compose  this  Union 
from  the  time  of  their  becoming  free,  inde- 
pendent, and  sovereign.  What  these  funda- 
mental principles  are,  it  would  be  more  tedi- 
ous than  dlf&cult  to  enumerate.  They  may 
all,  however,  be  comprehended  under  the  fol- 
lowing general  heads:  Protection  by  the 
government,  with  the  right  to  acquire  and 
possess  property  of  every  kind,  and  to  pur- 
sue and  obtain  happiness  and  safety,  sub- 
ject, nevertheless,  to  such  restraints  as  the 
government  may  prescribe  for  the  general 
good  of  the  whole."  This  definition  of  the 
privileges  and  Immunities  of  citizens  of  the 


states  is  adopted  in  tbe  main  by  this  court 
in  the  recent  case  of  Ward  v.  Maryland,  12 
Wall.  418,  20  L.  Ed.  440,  while  It  declines  to 
undertake  an  authoritative  definition  be- 
yond what  was  necessary  to  that  decision. 
The  description,  when  taken  to  Include  oth- 
ers not  named,  but  which  are  of  the  same 
general  character,  embraces  nearly  every 
civil  right  for  the  establishment  and  protec- 
tion of  which  organized  government  is  insti- 
tuted. They  are,  In  the  language  of  Judge 
Washington,  those  rights  which  are  funda- 
mental. Throughout  his  opinion  they  are 
spoken  of  as  rights  belonging  to  the  indi- 
vidual as  a  citizen  of  a  state.  They  are,  as 
spoken  of  In  the  constitutional  provision 
which  he  was  construing.  And  they  have 
always  been  held  to  be  the  class  of  rights 
which  the  state  governments  were  created  to 
establish  and  secure.'  The  inhibitory  words 
in  our  state  constitution  cannot  mean  more 
than  Is  already  indicated.  It  is  inconceiv- 
able that  the  constitutional  convention  in- 
t«>nded  to  deprive  the  state,  or  its  subordi- 
uate  municipalities,  of  the  power  to  make 
an  enforceable  contract  for  purposes  of  pub- 
lic improvement  or  of  public  convenience. 
Tet,  If  the  section  quoted  is  to  be  taken  liter- 
ally, If  the  state,  a  county,  or  city,  should 
make  such  a  contract  with  one  citizen,  any 
other  could  demand  that  the  same  character 
of  contract  be  made  with  him,  or  that  the 
first  be  annulled.  For  reasons  that  are  too 
obvious  to  require  expression,  that  position 
Is  unreasonable  and  untenable.  But,  what- 
ever the  words,  as  used  In  the  section  un- 
der consideration,  may  mean,  it  is  well  set- 
tled by  authority  and  upon  principle  that, 
if  a  county  or  city  grant  an  exclusive  priv- 
ilege of  the  kind  involved  in  this  action,  and 
the  grantee  Incur  appreciable  expense  on 
account  of  it,  and  the  county  or  city  reap 
advantage  thereof,  equity  will  protect  the 
grantee,  who  may  be  entitled  to  the  enjoy- 
ment of  the  franchise  against  unlawful  in- 
terference with,  or  destruction  of,  its  rights. 
"(h)  Finally,  it  is  tu:ged  by  defendants  that 
it  works  a  hardship  on  citizens  living  along 
the  legitimate  line  of  travel  of  the  Little 
Rock  and  Pine  Bluff  road  to  be  compelled 
to  pay  toll  whenever  they  come  Into  or  go 
out  of  the  city,  as  they  of  necessity  some- 
times have  to  do.  That  Is  conceded.  They 
pay  taxes  to  help  build  and  maintain  the 
free  bridge  which  spans  the  Arkansas  river 
at  the  city  of  Little  Rock,  and  bear  their 
Just  proportion  of  the  expense  and  burdens 
of  the  county  government  Justice  demands 
that  they  should  be  relieved  of  the  burdens 
of  which  they  complain.  But  that  same 
sense  of  Justice,  and  the  law  of  the  land,  de- 
mand that  plaintifTs  private  property  shall 
not  be  destroyed  or  damaged  for  the  public 
use  without  compensation  therefor.  Under 
our  law  the  rights  of  all  may  be  conserved. 
If  Mrs.  Taylor  be  unwilling  to  take  a  reason- 
able price  for  the  pike,  the  county  may  have 
condemnation  proceedings  Instituted  In  the 
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circuit  court,  and  a  Jury  of  the  county  will 
assess  Its  value,  and  the  county  will  be  re- 
quired to  pay  only  the  value  thus  ascer- 
tained. By  this  means  the  tollgate  may  law- 
fully be  taken  down,  that  which  Is  now  a 
turnpike  road  converted  Into  a  free  public 
highway,  the  new  road  opened,  If  It  be  nec- 
essary or  proper  to  8ubsei"ve  the  public  con- 
venience and  welfare,  and  Mrs.  Taylor  paid 
for  her  property,  thus  appropriated  to  the 
public  use,  only  such  sum  as  a  jury  of  twelve 
impartial  citizens  of  the  county  may  under 
oath  declare  It  to  be  worth.  'Property  of  a 
corporation.  Including  Its  franchise,  may  be 
taken  for  public  use  If  the  public  exigencies 
require  It  for  that  purpose,  even  though  such 
taking  may  Incidentally  put  an  end  to  the 
corporate  powers  by  leaving  nothing  for 
them  to  be  exercised  upon.'  This,  however, 
is  a  matter  for  the  consideration  of  the  coun- 
ty court.  This  court  must  dispose  of  the 
case  before  it  as  It  te  presenied  by  the  rec- 
ord; and,  if  Its  decrees  shall  work  an  Incon- 
venience to  the  public.  It  win  maintain  the 
Inviolability  of  contracts  and  the  preserva- 
tion and  enforcement  of  rights  guarantied 
the  citizen  by  the  people  in  their  constitu- 
tional convention.  On  the  part  of  the  plain- 
tiff it  Is  contended,  and  the  record  convinces 
me,  that,  while  the  defendants  may  not,  in 
the  inception  of  the  plan  for  a  new  road, 
formed  over  two  years  ago,  have  intended 
or  desired  (and  it  is  but  Just  to  them  to  say 
that  I  think  they  did  not)  to  Injure  Mrs.  Tay- 
lor, who  Is  practically  the  owner  of  the 
whole  of  the  stock  of  the  turnpike  com- 
pany. It  is  evident  that  they  have  now  con- 
spired—using  that  word  not  In  the  sense  in 
which  it  is  employed  in  criminal  law,  but  in 
a  legal  sense— to  build  a  road  that  will  have 
in  It  all  of  the  elements  of  a  shunplke.  The 
result  of  etfectuatlng  the  purpose  of  the 
combination  falls  under  the  condemnation 
of  the  law,  and  certainly  cannot  be  sanc- 
tioned by  a  court  of  equity,  which  regards 
with  becoming  care  the  substance  of  rights, 
and  has  but  little  concern  for  mere  form,  or 
the  mode  of  their  ascertainment  It  must  be 
remembered  that  this  Is  not  a  snit  to  enjoin 
the  public  from  traveling  any  road,  or  a  part 
of  any  road;  or  to  enjoin  the  defendant 
property  owners  from  using  their  private 
lands  for  the  convenience  of  themselves, 
their  families,  servants,  guests,  or  occasion- 
ally particular  friends.  That  a  court  of  eq- 
uity will  not  do.  But  it  is  one  to  prevent 
the  defendants  from  executing  their  design 
of  providing  a  highway  over  private  lands 
for  the  accommodation  of  the  general  pub- 
lic, to  the  injury  of  plalntifTs  franchise. 
Even  a  free  ferry,  which  interferes  with  one 
that  Is  licensed,  cannot  be  maintained  for 
the  use  of  the  general  public,  as  has  been 
held  by  our  supreme  court.  The  opinion  in 
that  case  (Hunter  v.  Moore,  44  Ark.  184.  ISO, 
51  Am.  Rep.  589,  098)  quotes  with  approval 
the  langrnage  of  Harg.  Law  Tracts,  p.  6,  c.  2, 
wherein  It  Is  said:    'It  is  a  well-settled  prin- 


ciple of  common  law  that  no  man  may  set 
up  a  ferry  for  all  passengers  without  pre- 
scription time  out  of  mind  or  a  charter  from 
the  king.  He  may  make  a  ferry  for  his  own 
use,  or  the  use  of  his  family,  but  not  for  the 
common  use  of  all  the  king's  subjects  pass- 
ing that  way.'  Fmther  discussing  the  sub- 
ject, Mr.  Justice  Eakin,  for  the  court,  un- 
equivocally announces  the  doctrine  that  a 
ferry  privilege  is  not  violated  by  keeping  or 
using  a  boat  within  Its  protected  limits  for 
one's  own  convenience,  or  for  carrying  his 
own  family,  servants,  or  property  across  the 
stream,  or  by  extending  such  courtesies  to 
guests,  or  occasionally  to  particular  friends; 
but  that,  if  extmded  to  the  general  public, 
it  would  be  an  actionable  violation  of  the 
privilege.  The  same  court  in  another  case 
(In  re  Howell.  36  Ark.  466,  470),  commenting 
upon  the  right  of  a  county  court  to  establish 
free  ferries  which  would  become  the  rivals 
of  licensed  ferries,  says:  'Upon  the  merits 
we  deem  it  proper  to  say  that  this  court  does 
not  doubt  the  power  of  the  county  court  un- 
der the  constitution  to  establish  free  ferries, 
where  it  may  be  done  without  interference 
with  other  franchises  already  vested.  They 
may  be  very  important  to  the  internal  im- 
provements and  local  concerns  of  the  county. 
•  •  •  Where  the  franchise  has  been 
granted  to  an  individual,  however,  and  obli- 
gations imposed  upon  him  in  consequence, 
which  he  should  be  encouraged  to  perform 
and  protected  In  performing,  new  considera- 
tions arise.  It  requires  a  considerable  ex- 
pense to  prepare  and  equip  a  fen^  for  the 
public  convenience;  and  It  would  be  bad 
policy,  if  not  unjust  in  the  county,  to  dis- 
appoint any  reasonable  expectations  which 
a  ferryman  might  have  in  making  such  prep- 
arations. This  court  held,  in  Murray  v.  Men- 
efee,  20  Ark.  661,  that  the  franchise,  being 
once  granted,  was  permanent,  and  that  it 
was  only  necessary  each  year  to  pay  the  li- 
cense. See,  also,  Brearly  v.  Xorrls,  23  Ark. 
614.  There  has  been  no  change  in  the  stat- 
utes to  affect  this  decision,  and  It  would 
seem,  on  principle,  that  the  right  of  the  fer- 
ryman to  renew  his  license  should  preclude 
the  county  court  from  establishing  a  ferry 
of  its  own  within  the  distance  prohibited  for 
others,  or  from  taking  the  same  crossing.' 

"In  concluding  the  discussion  of  the  rights 
of  parties  to  this  litigation,  I  deem  It  proper 
to  suggest  that  If  the  county  court  intends 
to  lay  out  a  new  road,  it  should  make  the 
necessary  orders  mi  its  records,  so  that  any 
party  who  may  be  aggrieved  may  avail  him- 
self of  the  right  of  appeal  to  the  circuit  court 
in  the  manner  prescribed  by  law.  To  permit 
the  county  court  to  build  a  road  in  such  way 
as  not  to  afford  any  party  who  may  be  ag- 
grieved by  its  action  a  right  of  appeal— that 
is.  In  such  manner  as  to  make  no  record  upon 
which  to  bottom  an  appeal  to  appellate  tri- 
bunals—might t>e  to  deprive  him  of  a  valuable 
right  without  due  process  of  law,  and  might 
result  in  the  damaging  of  private  property 
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for  the  public  use  without  compensation 
therefor,  and  leave  the  party  aggrieved  with- 
out a  remedy.  That  alone  would  create  just 
cause  for  the  Interference  ot  a  comt  of  eq- 
uity; for,  In  the  words  of  our  constitution 
(article  2,  S  13):  'Every  person  Is  entitled  to 
a  certain  remedy  In  the  laws  for  all  Injuries 
or  wrongs  he  may  receive  In  his  person, 
property  or  character;  be  ought  to  obtain  jus- 
tice freely,  and  without  purchase,  complete- 
ly and  without  denial,  promptly  and  without 
delay,  conformably  to  the  laws.'  In  the  case 
under  consideration.  If  the  plaintiff  Is  with- 
out remedy  in  equity,  it  is  without  remedy 
altogether.  Testing  the  right  of  plaintlft  by 
the  principles  herein  enunciated,  my  conclu- 
sion is  that  It  is  entitled  to  so  much  of  tbe 
relief  sought  In  its  bill  as  will  prevent  cer- 
tain of  the  defendants  from  establishing  and 
maintaining  a  highway  over  their  private 
lands,  BO  as  to  divert  the  travel  of  the  general 
public  along  the  line  of  the  Little  Rock  and 
Pine  Bluff  public  load  from  the  turnpike  road 
of  plaintift  to  the  proposed  new  road. 

"2.  This  brings  us  to  a  bonslderation  of 
the  remedy.  Courts  of  equity  are  not  bound 
by  rigid  rules  of  procedure,  hut  may,  as  jus- 
tice may  require,  so  mold  their  orders,  and 
enforce  them  In  such  manner,  as  may  be 
necessary  to  properly  accomplish  the  purpose 
or  purposes  for  which  they  were  made  In 
doing  ao,  however,  their  orders  will  go  to 
the  extent,  and  only  to  the  extent,  of  doing 
that  which  may  be  necessary  to  remedy  the 
wrong  complained  of,  or  to  enforce  the  rights 
which  are  adjudged.  In  the  caae  before  me 
I  do  not  find  that  it  is  proper,  measurlqg 
plaintlfTs  rights  by  its  charter  as  interpreted 
In  this  opinion,  to  do  more  than  prevent  de- 
fendants from  establishing  and  maintaining 
a  shunpllie  for  tbe  travel  along  the  legiti- 
mate line  of  travel  over  the  Littie  Bock  and 
Pine  Blutt  road.  That  which  comes  from 
down  the  bayou  on  the  Brooks  Bridge  road 
was  Dot,  and  could  not  reasonably  have  been. 
In  the  contemplation  of  parties  when  the 
contract  was  made;  and.  If  the  injunction  can 
be  made  effective  for  the  purpose  for  which 
it  is  intended  without  affecting  them,— and 
I  think  it  can,— their  travel  by  any  route 
should  not  be  Interfered  with  by  the  decree 
in  this  suit  The  map  which  accompanies 
the  evidence  demonstrates  that,  if  the  pub- 
lic are  not  permitted  to  use  the  lands  of  the 
defendants  Ratciiffe  and  others,  on  the  south 
side  of  the  bayou,  as  a  sbunpike,  the  rights  : 
of  plaintiff  cannot  be  violated.  But  the  ! 
Brooks  Bridge  road  is  so  near  the  turnpike 
that,  however  much  they  may  try,  those  ' 
defendants  possibly  cannot,  without  fencing 
their  land,  or  otherwise  going  to  unusual  and 
unrequired  expense,  prevent  people  from  go- 
ing ova  them  to  the  Brooks  Bridge  road. 
To  put  the  property  of  those  defendants  In 
the  hands  of  a  receiver,  and  thus  stop  the 
travel  over  them,  counsel  say  would  be,  in 
effect,  to  enjoin  the  public  from  traveling 
over  those  lands,  aad  by  that  means  doing 


Indirectly  thnt  which  the  court  declares  it 
is  not  authorized  to  do  directly.  Such  an  or- 
der may,  and  doubtless  will,  have  the  effect 
to  stop  the  public,  along  tbe  line  of  the  Lit- 
tle Rock  and  Pine  Bluff  road,  from  traveling 
the  shuupiiie.  That  would  be  Its  purpose. 
No  order  of  injunction  will  be  issued  against 
the  public,  however,  but  only  such  an  addi- 
tional order  as  may  seem  necessary  to  in- 
sure obedience  to  the  order  of  injunction 
against  tbe  defendants,  and  to  make  it  ef- 
fective for  tbe  purpose  for  which  It  was  in- 
tended. To  make  an  injunction  effective, 
a  receiver  of  property  may  be  appointed; 
but  the  presnmirtlon  is  to  be  Indulged  that 
the  court's  orders  will  be  obeyed.  Until  the 
fallacy  of  that  presumption  is  demonstrated 
by  some  act  of  disobedience,  or  until  It  is 
demonstrated  that  defendants  are  unable  to 
observe  the  terms  and  spirit  of  the  order, 
I  deem  it  improper  to  resort  to  the  harsher 
and  more  expensive  remedy  of  taking  charge 
of  the  property  by  the  appointment  of  a  re- 
ceiver. The  decree  will  go  no  further  now 
than  to  make  the  Interlocutory  Injunction 
perpetual,  and  to  award  costs;  but  control 
of  the  cause  will  be  retained  for  such  further 
orders  as  may  be  necessary  and  proper  to  en- 
force the  decree  and  to  make  the  injunction 
effective.  This  may  be  by  some  of  the  ordi- 
nary methods,  or,  if  It  shall  become  neces- 
sary, it  may  be  by  a  remedy  that  will  be 
molded  for  the  occasion." 

John  Fletcher  and  Dodge,  Johnson,  Carroll 
&  Pemberton,  for  appellants.  W.  J.  Terry. 
John  M.  Moore,  and  W.  B.  Smith,  for  appel- 
lee. 

BUNN,  C.  J.  On  the  18th  day  of  AprU. 
lees,  in  due  course,  the  county  court  of  Pu- 
laski county,  proceeding  under  the  provi- 
sions of  an  act  of  the  general  assembly  en- 
titled "An  act  granting  toll  bridge  and  turn- 
pike privileges,"  etc.,  approved  Mareh  6, 
1S76  (Acts  1874-76,  p.  242),  entered  into  a 
contract  with  the  Pulaski  Turnpike  Com- 
pany for  the  construction  of  a  turnpike  over 
that  portion  of  tlie  Uttle  Rock  and  Pine 
Bluff  public  road  leading  from  Oakland 
Cemetery,  in  Little  Rock,  across  the  Fourche 
Bayou,  over  the  Iron  bridge  belonging  to  tbe 
county,  to  the  foot  of  Fourche  Mountain: 
and  in  consideration  of  the  construction  of 
and  tlie  keeping  the  same  in  repair  granted 
to  said  company  the  exclusive  privilege  of 
erecting  and  keeping  a  tollgate  on  said  turn- 
pike, and  collecting  tolls  thereat,  according 
to  a  ecliedule  referred  to  in  the  order,  for 
the  period  of  Si  years  from  the  time  of  the 
completion  of  the  turnpike,  and  at  the  ter- 
mination of  which  period  all  the  right,  title, 
and  interest  of  said  company  to  revert  to 
Pulaski  county.  The  turnpike  was  complet- 
ed and  received  on  August  1,  1885.  and  said 
company  erected  its  tollgate,  and  began  to  ' 
collect  its  toils,  and  has  continued  to  do  ao 
until  the  present  time,  keying  said  tarn- 
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pike  and  bridge  In  repair  according  to  its 
contract   with   the   county  «ourt     On   tlie 
27tli  of  May,  1807,  the  Thomas  Manufactur- 
ing Company,  operating  its  mills  In  the  east- 
ern part  of  the  city  of  Little  Rock,  the  Con- 
soiuers'  Oil  Mill,  Charles  M.  Newton,  John 
F.  Boyle,  George  Beichardt,  Allen  N.  John- 
sou,  administrator  of  the  estate  of  R.  W. 
Martin,  deceased,  and  other  landowners  in 
tlie  vicinity,  petitioned  the  county  court  to 
open  a  public  road  commencing  at  the  north- 
east comer  of  the  Consumers'  OH  Mill,  and 
running  thence  in  a  southeasterly  direction 
to  the    Intersection   of   ttie   Brooks   Bridge 
road,  at  the  southeast  comer  ot  the  S.  W. 
14  «jf  S.  W.  %,  section  18,  township  1    N., 
range  11  W.     The  road  was  opened  by  order 
of  the  ootmty  court,  but  Mrs.  Mary  Taylor, 
who  owned  some  of  the  land  over  which 
this  new  road  was  located,  and  was  also  the 
secretary  and  treasurer  of  the  Pulaski  Turn- 
pike Company,  took  an  appeal  from  this  or- 
der of  the  county  court  to  the  circuit  conrt 
of  Polaskl  county,  and  there  moved  for  an 
urder  compelling  the  petltlonerB  for  the  road  to 
give  bond,  -which  order  was  mjide,  and,  said 
petitioners  declining  to  make  the  same,  their 
petition  was  dismissed.    In  the  meantime,  on 
the  27th  ot  July,  1897,  and  some  days  after 
Mrs.  Taylor  had  taken  her  appeill,  and  before 
the  couraning  of  the  September  term  of  the 
ctrcnlt  caart,  one  W.  H.  HiclSB,  a  contractor  of 
the  connty,  acting,  as  Is  alleged,  under  the  or- 
ders of  the  county  court,  entered  upon  the  S. 
E.  )4  of  the  K.  £.  ^  of  section  13,  township  1 
X.,  range  12  W.,  across  which  tract  the  said 
aew  road  bad  been  laid  ont  and  attempted 
to  be  opened,  and  with  teams,  wagons,  pil- 
ing, pile  drlT«r,  and  other  appliances  began 
the  work  of  erecting  a  bridge  thereon  across 
Pourche  Bayou,  and  refused  to  discontinue 
the  work  and  leave  the  premises  on  notice 
and  demand    froBi   the  said  Mary   Taylor. 
Thcrenpon,    as  secretary  and  treasurer   of 
the  said  turnpike  company,  as  well  as  the 
owner  of  said  tract  of  land,  she  filed  lier  bill 
In  the  Putatski  chancery  court  for  on  order 
rtsttalnlng   and   enjoining   the   said   Hicks 
aad  the  eounty  Judge  from  prosecuting  said 
work,  and  all  the  said  parties,  bring  before 
the  cotnt,  were  enjoined  from  proceeding 
further  with  the  work  of  opening  said  road 
dntil  the  appeal  aforesaid  could  be  deter- 
mined in  the  drcnlt    conrt     Immediately 
thereafter  all  the  material,  tools,  and  appli- 
ances aforesaid  in  charge  of  the  said  Hicks 
were  moTed   from   the  lands  aforesaid   of 
Mary  Taylor,  »n  the  west  side  of  the  Little 
Rock.  Mississippi  River  &  Texas  Railroad, 
to  the  land  of  Mrs.  Oeraldine  Miller,  on  the 
east  side  of  said  railroad;    and  during  the 
months  of  October,  Kovember,  and  Decem- 
ber of  1885  the  said  Hicks  erected  thereon, 
across  the  main  stream  of  Fourche  Bayou 
and  the  two  branches  thereof,  three  bridges, 
all  of  which,  excluding  abutments,  exceeded 
(0  feet  In  length,  the  material  and  building 


I  of  which  were  paid  for  by  the  county;  there 
'  being  no  road  at  the  time  leading  to  and 
over  these  bridges,  they  being  in  an  inclosed 
field,  as  alleged.  Testimony  was  adduced 
going  to  show  that  It  was  the  Intention  of 
the  county  Judge  and  the  others  to  change 
the  direction  of  the  contemplated  road  so  as 
to  cross  upon  these  new  bridges,  thus  avoid- 
ing Mrs.  Taylor's  land  altogether.  At  all 
events,  such  would  be  the  natural  efCcct  of 
the  scheme.  In  the  early  part  of  August, 
1898,  the  appellants,  owners  of  land  be- 
tween the  Consumers'  Oil  Mill,  in  the  east- 
ern part  of  Little  Rock,  on  the  Foorcbe  Dam 
turnpike  and  the  Brooks  Bridge  road,  be- 
tween sections  13  and  18  and  24  and  19, 
opened  up  a  road  60  feet  wide  across  their 
lands,  and  at  the  same  time  the  defendants 
Henry  Sbepard,  Geoi^e  Hudson,  Sandy  Mc- 
Farlond,  and  John  Durrah,  and  25  or  30 
other  cltixens  of  the  Sweet  Home  neighbor- 
hood, commenced  cutting,  from  the  Stockade 
HiU  on  the  Little  Bock  and  Pine  BlufiT  pub- 
lic rood  to  the  Brooks  Bridge  road,  a  right 
of  way  SO  feet  wide  over  the  lands  of  the 
defendant  Ratdiffc,  which  would  connect 
with  the  southern  terminus  of  said  new 
road  on  tiie  land  of  the  defendants  Boyle, 
Retchordt,  Newton,  Consumers'  Oil-Mill 
Company,  W.  C.  Batcliffe,  and  Geraldine 
Miller;  and  at  the  some  time  the  people  of 
the  Sweet  Home  neighborhood  were  cutting 
sold  right  of  way  from  the  Stockade  HiU 
to  the  %eoks  Bridge,  and  were  making  the 
abutments  to  the  three  new  bridges  on  the 
lands  of  itita.  Miller,  and  were  opening  the 
road  on  the  lands  of  the  others  named. 
These  were  allegations  in  the  bill,  and  were 
all  sabstantially  proven,  so  that  there  Is  no 
doubt  but  that  the  Intention  of  the  parties 
defendant  to  succeed  in  the  opening  of  a 
road  from  the  oil  mill  across  the  Fourche 
over  said  new  bridge  and  beyond,  and  also 
to  open  a  road  from  said  new  road  to  Stock- 
ade HiU  on  the  Little  Rock  and  Pine  Bluft 
public  road,  and  that  one  of  the  objects,  if 
not  the  principal  object,  of  th^  same  was 
to  divert  the  travel  on  the  public  road  south 
of  Stockade  HIU  from  passing  through  the 
plaintiffs  tollgate  to  said  new  road  to  and 
from  the  city  of  Little  Bock,  or  such  would 
be  the  efCect  of  It  All  the  travel  coming 
north  on  the  Little  Rock  and  Pine  Bluff 
road  to  Stockade  Hill  is  necessarily  com- 
pelled to  pass  over  the  iron  bridge  and 
through  the  tollgate  of  plaintiffs,  unless  di- 
verted by  some  new  road;  and  all  the  travel 
passing  through  said  tollgate  out  of  the  city 
of  Little  Rock  over  said  turnpike  must  nec- 
essarily pass  by  Stockade  HIU,  and  south- 
ward towards  Sweet  Home,  under  existing 
conditions,  but  a  road  from  Stockade  HiU 
northerly  to  connect  with  the  Brooks  Bridge 
road  or  the  new  road,  loth  of  which  are, 
in  a  general  way,  parallel  to  the  plaintitTs 
turnpike  road,  must  necessarily  have  the 
effect  of  directing  much  of  the  travel  and 
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patronage  from  plaintiff's  tnrnpike  road  and 
tollgate.  The  county  court,  in  consideration 
of  the  construction  of  the  turnpike  by  the 
plaintiff,  necessarily  a  worlc  of  great  cost, 
and  keeping  the  same  In  repair,  grranted 
plaintiff  the  exclusive  privilege  of  collecting 
the  stipulated  tolls.  The  county  court  itself 
was  forbidden,  by  the  very  terms  of  the  act 
under  which  It  undertook  to  have  this  turn- 
pike constructed  by  the  plaintiff,  to  open  a 
competing  road,  or  in  any  way  to  injure  the 
plaintiff's  franchise.  On  the  question  of 
bow  far  such  grants  extend,  the  authorities 
apparently  differ,  but  the  conflict  is  more 
apparent  than  real,  after  all,  and  the  differ- 
ence grows  out  of  the  language  and  terms 
of  the  grant,— whether  they  purport  to  con- 
fer mere  privileges  or  exclusive  privileges. 
Thus,  In  the  leading  case  of  Proprietors 
Charles  Rlv«  Bridge  v.  Proprietors  Warren 
Bridge,  11  Pet.  420,  9  L.  Ed.  773,  in  which 
It  was  held  that  the  privilege  cannot  be  ex- 
tended by  implication,  but  must  be  restrict- 
ed to  the  language  of  the  grant,  the  grant 
was  not  exclusive  in  terms.  So,  also,  in  the 
case  of  Plank-Road  Co.  v.  Douglass,  0  N.  T. 
444,  and  in  all  the  cases  where  restraining 
orders  have  been  refused,  so  far  as  our  re- 
searches go.  The  rule  seems  to  be  that, 
where  the  privileges  granted  are  exclusive, 
and  are  for  a  valuable  consideration,  the 
matter  assumes  the  nature  of  a  contract  be- 
tween the  government  and  the  Individual 
grantee,  whose  obligation  cannot  be  impaired 
by  the  government;  and  more  still,  the  good 
faith  of  the  state  government  is  pledged,  so 
to  speak,  to  protect  the  grantees  against 
the  unlawful  and  Injurious  Interference  of 
all  parties.  The  county  court  is  but  an 
agency  of  the  state  government  in  such 
matters,  and  In  this  Instance  was  clothed  by 
(he  legislature  with  authority  to  fully  and 
exclusively  grant  the  privileges  to  the  plain- 
tiff. This  grant  of  power  does  not  in  any 
manner  interfere  with  the  private  ownership 
of  adjacent  property,  or  property  In  the  vi- 
cinity, to  use  the  same  for  the  owner's  bene- 
Ut;  but  it  does  restrali)  the  owner's  use  of 
bis  property  for  the  benefit  of  the  general 
public  or  third  parties.  In  so  far  as  such  use 
may  Injure  the  franchise  of  the  grantee, 
which  carries  with  it  exclusive  privileges. 
That  the  opening  of  the  road  from  Stockade 
Hill  to  tUle  Brooks  Bridge  road,  or  the  new 
road  opened,  but  which  ceased  to  be  a  coun- 
ty road,  whereby  public  travel  could  be  di- 
verted from  plaintiff's  turnpike,  would  great- 
ly Injure,  If  not  destroy,  pialntlfTs  franchise 
property.  Is  conclusively  shown  by  the  evi- 
dence in  the  case;  and  the  findings  of  the 
chancellor  are  sustained,  and  his  decree  is 
nflirmed.  We  deem  It  unnecessary  to  go 
more  at  length  into  this  discussion,  as  the 
chancellor  has  elaborately  and  ably  discussed 
the  question  involved,  and  we  understand  his 
opinion  will  be  published.  See  Mart  Ch. 
Dec.  889.    Affirmed. 


CURTIS  T.  MOORE  et  al. 
(Supreme  Court  of  Missouri,  Division  No.  1. 
May  14.  1901.) 
MORTGAGES— FORECLOSURE— SALB  —  STTRPLCS 
—GRANTOR'S    ADMINISTRATOR  —  PATMBJNT— 
BVIDENOB— SUFPICIENCT— TBD8T8— BBSULT- 
INO— EQUITT-^URISDICnON. 

1.  In  a  suit  for  an  accountiag  and  to  set  aside 
a  trustee's  deed  of  land  after  the  grantor's 
death,  on  the  ground  that  the  debt  secured 
had  been  fully  paid  before  the  sale,  there  was 
no  direct  evidence  that  plaintiff's  husband,  who 
owed  the  debt,  paid  it,  but  only  that  he  had 
been  in  possession  of  an  amount  equal  to  the 
face  of  it,  and  a  few  days  afterwards  had  no 
money;  but  he  only  obtained  one  of  the  notes 
secured,  while  the  amount  paid  by  him,  togeth- 
er witti  the  subsequent  payments  made  by 
plaintiff,  were  less  than  the  face  of  the  debt, 
with  accumulated  interest.  Held,  that  the  evi- 
dence was  insufficient  to  support  a  finding  that 
the  debt  had  been  paid  before  sale. 

2.  In  a  suit  to  establish  a  resulting  trust  in 
land  sold  on  foreclosure  of  a  trust  deed  after 
the  death  of  the  grantor,  on  the  ground  that 
plaintiff's  separate  money  paid  for  the  land. 
It  appeared  that  the  land  was  conveyed  to  her 
husband,  and  the  trust  deed  was  made  by  him 
alone,  to  secure  notes  executed  by  hira,  while 
the  money  claimed  to  hare  been  used  in  paying 
for  it  was  the  proceeds  of  a  note  given  to 
plaintiff's  husband  for  land  which  the  purchas- 
er testified  was  the  husband's,  and  which  plain- 
tiff testified  was  the  home  land  of  herself  and 
husband,  and  which  they  conveyed.  Beld,  that 
the  evidence  did  not  establish  a  resulting  trust 
in  plaintiff,  since  it  did  not  show  that  the  note 
used  in  payment  or  the  land  for  which  it  was 
given  helonc;r-d  to  her,  and  not  to  her  husband. 

3.  Where  plaiutiff  requested  the  foreclosure 
of  a  deed  of  trust,  was  present  at  the  sale,  ac- 
cepted part  of  the  surplus  after  payment  of 
the  debt,  and  afterwards  rented  the  land  from 
the  purchaser,  knowing  at  that  time  all  the 
facts  as  to  payments  previously  made  by  her 
nnd  her  husband,  and  the  application  of  the 
proceeds  of  a  note  thereto,  she  is  estopped  from 
afterwards  seeking  to  annul  the  trustee's  sale, 
on  the  ground  that  the  debt  had  been  fully  paid 
at  the  time  of  the  sale. 

4.  Where,  in  a  suit  for  that  purpose,  plaintiff 
failed  to  establish  a  resulting  trust  for  her  ben- 
efit in  Jand  of  her  husband  sold  on  foreclosure 
of  a  trust  deed,  she  is  not  entitled  to  the  sur- 
plus in  the  hands  of  the  trustee. 

5.  In  a  suit  for  an  accounting,  and  to  set 
aside  a  trustee's  deed  of  land,  on  the  ground 
that  the  debt  secured  was  fully  paid  before  the 
sale,  and  to  establish  a  resulting  trust  in  the 
land  or  surplus  in  favor  of  plaintiff,  who  was 
the  wife  of  the  Krantor.  equity  had  jurisdiction 
to  adjudge  the  whole  coutroversy;  the  trustee 
in  possession  of  the  surplus  and  the  heirs  of 
the  deceased  husband  being  parties, 

6.  Where  land  was  sold  on  foreclosure  of  a 
trust  deed  after  the  death  of  the  grantor,  it  was 
improper  for  the  trustee  to  pay  any  part  of 
the  surplus  to  the  grantor's  widow,  but  It 
should  have  been  paid  to  the  administrator  of 
the  grantor's  estate,  to  be  distributed  as  assets. 

Appeal  from  circuit  court,  Scott  county; 
Henry  C.  Riley,  Judge. 

Bill  by  Charity  Curtis  against  J.  H.  Moore 
and  others.  From  a  decree  in  favor  of  plain- 
tiff, defendants  appeal.    Reversed.  | 

This  is  a  bill  In  equity  to  declare  a  result- 
ing trust,  for  an  accounting,  and  to  set  aside 
a  trustee's  deed  to  80  acres  of  land  in  Scott         i 
county.  Mo.,  being  the  S.  %  of  the  N.  W.  % 
of  section  24,  township  27;    to  devest  Qte         I 
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titie  <rat  of  the  purchaser  at  the  sale  under 
the  deed  of  trust,  and  vest  It  In  the  plaintiff, 
If  the  accounting  shows  that  the  debt  secur- 
ed by  the  deed  of  trust  was  paid  before  the 
deed  of  trust  was  foreclosed;  and.  If  not  bo 
paid,  to  require  the  trustee  to  turn  over  to 
the  plaintiff  the  surplus  of  the  amount  re- 
ceKed  by  him  at  the  foreclosure  sale  remain- 
ing In  his  hands  after  the  debt  was  satisfied. 
There  was  a  decree  In  the  drcnlt  court  for 
the  plaintiff,  setting  aside  the  trustee's  deed, 
and  resting  the  title   In  the  plaintiff,  from 
tfbich  the  defendants  prosecuted  this  appeaL 
The  record  discloses  the  facts  to  be  that 
on  the  4th  of  October,  1883,  defendant  H.  H. 
M.  Williams  and  wife  conveyed  the  land  by 
warranty  deed  to  Melker  C.  Ware,  for  an 
expressed  consideration  of  $320.    On  the  17th 
of  October,  1883,  said  Ware  executed  and 
delivered  to  defendant  Joseph  H.  Moore,  as 
tmstee  for  defendant  H.  H.  M.  WUIlams,  a 
deed  of  trust  on  the  land  to  secure  a  debt  of 
$320,  evidenced  by  Ware's  three  notes,  for 
$106.50  each,  payable  at  one,  two,  and  three 
years,  respectively,  with  10  per  cent  Interest 
from  date,   to  be   compounded   annually,   If 
not  paid.    Ware  died  on  the  28th  of  Decem- 
ber, 1887.     Prior  to  his  death.  Ware  paid 
Williams  an  amount  which  the  plaintiff  con- 
tends was  nearly  suflldent  to  extinguish  the 
whole  debt,  and  after  his  death  the  plaintiff, 
his  widow,  paid  Williams  a  further  amount, 
which  she   claims  was  more  than  enough 
to  pay  the  Interest  and  the  balance  of  the 
debt;  the  excess  being  paid  by  her  by  mis- 
take, and  in  ignorance  of  the  alleged  subse- 
qaently  discovered  fact  that  the  debt  had 
been  fully  discharged.    The  defendants  deny 
tbnt  the  payments  by  Ware  and  by  the  plain- 
tiff were  sufBclent  to  liquidate  the  debt  and, 
on  the  contrary,  contend  that  on  the  28th 
of  December,  1896,  the  two  notes,  payable 
at  one  and  two  years,  bad  been  paid,  but 
that  there  was  still  due  on  the  last  note, 
payable  at  three  years,  a  balance  of  $163.66, 
and  that  at  the  plaintiff's  request  the  deed 
of  trust  was  foreclosed  on  that  day,  and  the 
defendant   Marshall    became  the   purchaser 
of  the  land  at  the  price  of  $500,  of  which 
{1G3.65  was  applied  to  the  payment  of  the 
last  note,  $17  to  expenses,  and  of  the  sur- 
plus $50  was  turned  over  to  the  plaintiff, 
and  the  balance,  $269.35,  was  still  in  the 
hands  of  the  trustee,  which  he  offered  to  pay 
to  whomsoever  the  court  adjudged  was  en- 
titled to  It     The  plaintiff  claims  that  the 
money  paid  by  her  husband  was  her  separate 
propwty,  and  that  the  payments  she  made 
after  his  death  were  made  out  of  her  own 
funds,  and  hence  she  seeks  to  establish  a 
resnltlng  trust  in  her  favor  In  the  land.    The 
notes  themselves  were  offered   In  evidence, 
ud  the  first   one   bears   an   indorsement: 
"Paid  on  this  note  $141.74  out  of  the  $192  re- 
ceived on  the  Simpson  note,  May  1,  1889." 
This  concededly  extinguished  this  note.    The 
«econd  note  Is  Indorsed:    "Received  $120.70 
on  March  3, 18S9;  balance  due,  $58.60;"  "Be- 
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ceived  on  this  note  $50.26;  balance  received 
on  the  Simpson  note  of  $192  not  credited  on 
the  fprmer  note,"— no  date;  and,  further, 
"Paid  balance  on  this  note,"  no  date  given. 
It  Is  also  conceded  that  this  note  was  fully 
paid.  The  third  note  shows  these  indorse- 
ments: "Paid  on  this  note  ten  dollars  and 
slxty-flve  cents,  Aug.  10,  1890  (as  Aug.  17, 
•90).  J,  H.  Moore."  "Paid  on  this  note  ten 
and  oo/ioo  ($10.65),  Aug.  24,  '90  (as  Aug.  17, 
•91)."  "Paid  on  this  note  thUty  and  ♦♦Ao« 
dollars,  Aug.  31,  '92,  $30.60  (as  Aug.  17,  '92); 
bal.,  $190.18."  "Paid  on  this  Sept  18,  '98. 
eight  and  "/loo  dollars,  $8.56  (as  Aug.  17, 
•93);  bal.,  $200.66."  "Reed.  May  4,  '94,  per 
.Tas.  H.  Moore,  fifty-four  and  »»/ioo  dollars 
($64.55);  bal.,  $161.05."  "Received  Aug.  27, 
'91,  eighteen  dollars  ($18.00)  on  within  note; 
bal.,  $148.10."  "Received  Feb.  27,  '96,  twenty 
dollars  ($20.00);  bal.,  $161.05."  "Dec.  28,  "96 
Paid  In  full  by  sale  of  land,  $168.66.  J.  H. 
Moore,  Tmstee."  All  of  these  Indorsements 
were  In  the  handwriting  of  defendant  Moore, 
the  trustee,  or  of  defendant  Williams,  the 
cestui  que  trust  In  addition  to  these  pay- 
ments, the  plaintiff  showed  that  she  paid 
defendant  Williams,  through  James  F.  Ev- 
ans, $18,  on  the  Slst  of  August  1894,  and 
$35  on  the  6th  of  May,  1894. 

Thus  It  appears  that  the  notes  at  one 
and  two  years  were  fully  paid.  The  defend- 
ants contend  that  Ware  paid  nothing  on  the 
three-year  note  during  his  life;  that  the 
plaintiff  made  the  first  payment  of  $10.66  on 
the  10th  of  August  1890,  and  that  the  ag- 
gregate payments  she  made  from  that  time 
to  December  28,  1896,  when  the  property 
was  sold,  were  $153;  that  compounding  the 
interest  annually,  and  deducting  the  several 
payments  so  made  by  her,  left  a  balance 
due  on  the  note  on  December  28,  1896,  of 
$163.05;  and  hence  the  debt  was  not  paid, 
and  therefore  the  foreclosure  of  the  deed  of 
trust  was  legal  and  proper.  To  overcome 
this,  however,  the  plaintiff  shows  that  she 
paid  the  $18  and  the  $35  aforesaid,  which  she 
is  not  credited  with  by  the  defendants,  and 
also  claims  that  the  proceeds  of  the  Simp- 
son note  were  $300,  to  which  she  added  $20, 
and  that  her  husband  paid  Williams  the  $320, 
which  extinguished  the  whole  debt  except 
perhaps,  some  $40,  which  she  afterwards 
paid,  and  therefore  the  whole  debt  was  paid 
before  the  foreclosure  of  the  deed  of  trust 
and  hence  the  sale  was  void.  It  will  be  ob- 
served that  the  plaintiff  contends  that  her 
husband  paid  Williams  $320,  the  proceeds  of 
the  Simpson  note,  with  the  $20  added,  where- 
as Williams  gave  credit  for  only  $192;  and 
this  is  the  principal  dispute  between  the  par- 
ties in  this  case,  outside  of  the  $18  and  $36 
paid  by  plaintiff  through  E^vans  to  Williams. 

The  Simpson  note,  which  plays  so  Impor- 
tant a  part  in  this  case,  was  a  note  for  $300, 
made  by  J.  B.  Slmps<M)  to  M.  C.  Ware,  plain- 
tiff's husband.  In  payment  for  land  owned  by 
M.  C.  Ware,  and  sold  by  him  to  Simpson. 
The  date  of  the  note  Is  not  dlBclosed  by  the 
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record.  On  tlie  8th  of  August,  18S7,  Ware 
Bold  the  nat«  to  Ben  Hunter  tor  its  face 
valne,  $300.  The  plaintiff  dalma  to  have 
added  ^20  to  this  sum,  thereby  aggregatbiK 
the  face  of  the  three  notes  given  by  Ware  to 
Williams  on  the  ITth  of  October,  1883,  and 
that  Ware  paid  this  $320  to  Wllltams  about 
the  9th  of  August,  1SS7.  In  this  tray  (to- 
gether with  the  amount  paid  by  plaintiff 
after  Ware's  death)  It  is  asserted  that  the 
debt  secured  by  the  deed  of  trust  was  more 
than  fully  paid  before  the  foreclosure,  and 
hence,  the  debt  being  paid,  the  deed  of  trust 
was  functus  officio,  and  the  sale  void.  As 
stated,  after  the  sale  the  plaintiff  accepted 
$50  of  the  surplus  remaining  after  the  ap- 
plication of  the  proceeds  of  sale  to  the  notes 
and  expenses,  and  thereafter  rented  the 
premises  from  the  purchaser  for  a  year,  and 
paid  therefor  $140  rent  But  she  claims  that 
this  was  done  In  Ignorance  of  the  fact  that 
the  debt  had  been  paid  before  the  foreclo- 
sure, and  therefore  she  is  not  estopped  by 
that  conduct  on  her  part.  The  trial  court 
took  this  view,  and  In  addition  to  dedaring 
a  resulting  trust  In  her  favor,  without  stat- 
ing any  account,  canceled  the  trustee's  deed, 
vested  the  title  In  her,  ordered  that  the  S50 
she  bad  so  received  from  the  trustee  be 
deducted  from  the  'lUO  rent  she  had  paid 
the  purchaser  at  the  trustee's  sale,  and  gave 
ber  a  judgment  against  the  said  purchaser  for 
tlie  difference,  $90.  From  this  decree  the 
defendants  perfected  this  appeal. 

A.  M.  Hough,  for  appellants.  H.  0. 
O'Bryan,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
1.  If  the  debt  secured  by  the  deed  of  trust 
was  fully  paid  before  the  foreclosure,  the 
trustee's  deed  conveyed  no  title,  for  the 
power  to  sell  was  extinguished  as  between 
the  mortgagor  and  mortgagee.  But  as  to 
the  purchaser  at  the  trustee's  sale,  in  good 
faith  and  without  notice,  the  deed  passed  a 
good  title.  Smith  v.  Boyd  (not  yet  ofilcially 
reported),  62  S.  W.  430.  In  this  case  the 
facts  proved  fall  short  of  establishing  a  pay- 
ment of  the  debt  before  the  foreclosure. 
There  Is  no  evidence  that  Ware  paid  Wil- 
liams, at  his  agent  Moore,  $320  on  the  9th 
of  August  1887,  or  at  any  other  time.  The 
plaintiff's  evidence  tends  to  prove  that  Ware 
transferred  the  Simpson  note  to  Hunter  on 
August  8,  1887,  for  the  face  value,  $300,  and 
that  Ware  and  his  wife,  the  plaintiff,  added 
$20  thereto,  and  that  on  the  next  day  Ware 
went  to  Benton  to  pay  the  money  to  Moore. 
No  one  testlfles  that  Ware  did  pay  Moore. 
But  It  la  shown  that  afterwards  Ware  did 
not  bare  any  money,  and  that  a  few  days 
later,  when  he  wanted  to  buy  some  mules, 
he  had  no  money,  and  had  to  trade  cattle 
tot  the  mules.  In  this  way  alone  the  plain- 
tiff attempted  to  show  that  Ware  paid  the 
$320  to  Moore.  It  may  be  that  Ware  being 
lead,  the  plaintiff  could  not  prove  the  fact 


of  such  payment  In  any  other  at  better  man- 
ner, but  the  facts  shown  do  not  afford  sub- 
stantial basis  upon  which  to  predicate  a.  de- 
cree of  such  payment 

But  assuming  that  Ware  did  pay  the  $320 
to  Moore  on  or  about  August  0,  1887,  tbis, 
with  the  payments  made  by  plaintiff  after 
Ware's  death,  would  not  be  sufficient  to  ex- 
tinguish the  debt.    The  three  notes  secured 
by  the  deed  of  trust  aggregated  $320,  were 
dated  October  17,  1883,  and  drew  10  per  cent 
Interest  from  date,  to  be  compounded   an- 
nually, If  not  paid.    On  August  9,  18S7,  the 
principal  and   Interest  x>  computed,   there- 
fore amounted  to  $459.97.     So  that  If  Ware 
paid  Moore  $320  on  that  date,  there  would 
still  be  $139.97  due  on  the  debt,  and.  this 
being  so,  the  deed  of  trust  would  still  be 
valid.    That  the  debt  was  not  extinguished 
by   Ware's   payment   to   Moore   Is   further 
clearly  shown  by  the  fact,  testified  to  by  the 
plaintiff,  that  when  he  came  home  he  only 
brought  back  the  first  note.    If  the  debt  was 
fully  paid,  be  would  have  brought  beck  all 
three.    After  Ware's  death  tlte  plaintiff  paid 
$15S.    But  even  this,  added  to  what  Ware 
paid  (assuming  It  was  $320),  would  not  ex- 
tinguish the  debt.    Taking  the  balance  due 
on  the  debt  on  August  0,  t887,  after  the  pay- 
ment by  Ware  of  even  $320,  to  be  $130.97. 
and  calculating  the  interest  at  IX)  per  cent, 
compounded,  and  deducting  the  partial  pay- 
ments, aggregating  $153,  made  by  plaintiff.  It 
would  leave  a  balance  of  $103.24  due  on  the 
debt  on  the  2Sth  of  December,  1896,  the  day 
on  which  the  deed  ot  trust  was  foreclosed; 
and,  tf  from  this  we  deduct  the  disputed  pay- 
ments   of   $18    and    $35    made   by   plaintiff 
through  Evans,  tliere  would  still  be  $110.24 
due  on  the  debt  and  interest    This  being 
true,   the  deed   of  trust  was   not   functus 
officio,  and  the  sale  thereunder  was  not  void, 
but,   on   the  contrary,   passed  a  good  title. 
The  plaintiff  manifestly  omits  to  Include  the 
Interest  In  calculating,  else  It  could  not  be 
claimed  that  the  debt  was  paid  before  the 
sale.    The  conclusion  Is  Irresistible  that  tliere 
is  not  sufficient  evidence  disclosed  by  this 
record   to   support  the   finding  of   the  trial 
court  that  the  debt  had  been  paid  before  the 
foreclosure,  and  for  this  reason  the  judg- 
ment of  that  court  must  be  reversed. 

2.  The  fundamental  fact  necessary  to 
plaintiff's  recovery  Is  that  she  has  a  result- 
ing trust  In  the  land,  arising  from  the  fact 
that  it  was  her  separate  money  that  paid  for 
the  land.  The  evidence  preserved  In  this 
record  does  not  support  this  contention.  The 
land  was  conveyed  by  general  warranty  deed 
from  Williams  to  Melker  C.  Wore,  on  Octo- 
ber 4,  1883,  for  an  expressed  consideration 
of  $S20.  This  deed  was  recorded  oa  the 
10th  of  September,  1884.  The  deed  of  trust 
In  question  here  was  executed  by  M.  0. 
Ware  alone,  on  October  17,  1883,  to  secure 
three  notes,  aggregating  $320,  made  by  Ware 
alone,  and  was  recorded  October  24,  1883. 
The  amount  of  the  deed  of  trust  corresponds 
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exactly  with  tbe  price  paid  for  the  land,  but 
this  is  the  only  circumstance  which  suggests 
that  the  debt  secured  by  the  deed  of  trust 
was  the  purchase  price  for  the  land.    But 
assume  that  this  was  the  fact,  and  assume 
that  the  $300  received  by  Ware  from  Hunter 
tor  the  sale  of  the  Simpson  note  was  applied 
to  the  payment  of  the  deed  of  trust,  there  la 
yet  no  evidoice  that  the  Simpson  note  was 
the  separate  property  of  the  plaintiff.    The 
only  evidence  as  to  this  is  the  testimony  of 
Simpson  and  of  the  plaintiff.    Simpson  testl- 
lied  as  follows:    "Q.  State  U  at  any  time 
you  ever  owed  Mrs.  Curtis  a  note.    If  so, 
bow  mnch?    A.  For  three  hundred  dollars. 
Q.  You  made  the  note.    She  was  the  party 
to  whom?    A.  I  made  tt  to  her  husband,  91. 
C.  Ware.    Q.  Was  it  for  a  debt  due  her  or 
due  Ware?    A.  It  was  due  her  for  laud  I 
bought  from   him  while  living.    Q.  Whose 
land    was    it?    A.  Ki    Ware's.    Q.  WIu>    la 
Kl,  Malacbi,  or  M.  G.  Ware?    A.  Yes,  sir. 
Q.  The  note  was  for  three  hundred  aoUars? 
A  Yes,  sir.    Q.  Do  yoa  know  what  Ware 
did  with  that  note?    A.  He  told  me—    (Ob- 
jected to.)    Q.  Who  did  you  get  the   note 
from?    Who  did  yon  pay  it  to?    A.  Mr.  Ben 
Hunter.    Q.  Did  you  see  the  indorsements 
on  the  note  when  it  was  assigned  by  Ware 
to  Hunter?    A.  Yes,  sir;  it  was  assigned  to 
Hunter.    Q.  Did  you  see  the  indorsements? 
A  Yes,  sir;  across  the  back.    He  owned  the 
note,  and  sold  It  to  Hunter.    Q.  It  was  paid 
off  to  Hunter?    A.  Yes,  sir.    Q.  Do  yon  re- 
member  what   time   Ware   assigned   it   to 
Hunter?    A.  He  sold  the  note  to  Hunter, 
AugDflt  8, 1887.    Q.  August  8,  1887?   A.  Yes, 
dr."    PhUntitr  testified  on  tlds  subject  as 
follows:    "Q.  Do  you  know  how  much  the 
Simpson  note  was  for?    A.  I  thbik  it  was 
three  hundred   and  twenty,— or  Just  three 
hnndred.    Q.  How  long  had  the  note  beoi 
nmning  on  Interest  at  the  time  your  husband 
assigned  It  to  Ben  Hunter?    A.  I  think  two 
or  three  years.     We  sold  the  land,— Mr.  Ware 
and  L    Simpson,  he  gave  a  note  to  draw  in- 
terest.   Q.  It  was  a  land  note,— the  Simpson 
note?    A.  Yes  sir:   for  our  home  land.    We 
bought  the    laud   from    Mr. .  Moore.    Q.  It 
was  a  land  note?    A.  Yes,  sir.    Q.  Did  you 
see  the   amount   of   money   your   husband 
brought  home  from  Hunter?    A.  I  think  it 
was  three  hundred  dollars,  even.    Q.  Do  you 
remember  about  what  time  he  brought  that 
muney  home?    A.  No,  sir;  I  don't     Q.  How 
long  did  he  have  It  at  home  before  he  start- 
ed to  hunt  Williams   and   Moore?    A.  He 
came  one  evening  from  Slkeston  from  Hun- 
ter's, and  he  came  the  next  morning  to  Ben- 
ton to  pay  Mr.   Moore  on   the  lanti,    and 
brought  three  hundred  and  twenty  dollars,— 
the  whole  three  hundred,  and  the  twenty  we 
got  other  ways."    Thus  it  will  be  seen  that 
Simpson  t^Mlflea  that  the  land  he  bought 
was  Ware's  land,  and  the  note  he  gave  for 
the  purchase  price  was  payable  to  Ware; 
and  the  platntiff  says:    "We  sold  the  land, 
Mr.  Ware  and  L    Simpson,  he  gave  a  note 


to  draw  Interest  Q.  It  wfM  a  lasd  note,— 
the  Slmpscm  note?  A.  Yes,  air;  for  onr 
home  land.  We  bought  the  land  from  Mr. 
Moore."  This  wholly  fails  to  establish  the 
fact  necessary  to  plaintiff's  right  to  re- 
cover, that  the  land  sold  to  Simpson  was  her 
separate  property,  or  that  the  Simpson  note 
belonged  to  her,  and  not  to  her  husband; 
and  without  this  fact  the  plaintiff  cannot  be 
sBld  to  have  shown  a  resulting  trust  in  her 
favor.  Making  all  reasonable  and  proper 
allowances  for  the  condition  and  inexperi- 
ence of  the  plaintiff  as  explanatory  of  her 
testimony,  it  is  clear  that  she  has  not  made 
out  a  case  of  a  resulting  trust  In  the  land, 
and  the  judgment  of  the  trial  court  so  hold- 
lug,  is  erroneous. 

3.  The  deed  of  trust  was  foreclosed  on  t±ie 
written  request  of  the  plaintiff  to  the  trus- 
tee and  cestui  que  trust  She  was  present 
at  the  sale,  and  directed  how  It  should  be 
sold,  and  accepted  $50  of  the  surplus  proceeds 
arising  from  the  sale,  after  the  payment  of 
the  balance  due  on  the  debt  and  afterwards 
rented  the  land  for  a  year  from  the  purchas- 
er, paying  him  $140  rent  therefor.  This  is 
pleaded  by  the  defendant  as  an  eBtoiq;)el  in 
pals  to  her  right  to  have  the  trustee's  sale 
annulled.  She  seeks  to  avoid  this  by  aver- 
ring that  it  was  done  In  ignorance  of  the 
fact  that  the  debt  secured  by  the  aeed  of 
trust  had  been  paid,  and  that  she  could  not 
know  this  to  be  the  fact,  because  defendant 
Moore  had  her  receipts,  and  would  not  give 
her  a  statement  of  the  account  The  testi- 
mony adduced  wholly  falls  to  show  that  the 
plaintiff  was  in  Ignorance  of  ail  the  facts  dis- 
closed by  this  record  as  to  the  payments  pre- 
viously made  by  Ware  and  herself  when  she 
asked  that  the  deed  of  trust  be  foreclosed. 
She  Imew  tben  all  she  has  since  learned  or 
shown  relating  to  the  Simpson  note,  and  to 
the  payments  she  made  after  her  husband's 
death.  She  admits  she  asked  for  the  fore- 
closure because  the  cestui  que  trust  and  his 
agent  were  pressing  her  for  the  balance  due, 
and  she  could  not  pay.  If  the  debt  was  fully 
paid  at  that  time,  as  she  now  claims,  but,  as 
pointed  out,  has  failed  to  prove,  it  was  her 
duty  to  so  state  then,  and  to  take  timely 
steps  to  prevent  the  foreclosure  of  the  deed 
of  trust  Instead  of  dolug  so.  she  acquiesced 
in  the  sale,  and  took  part  of  the  proceeds, 
and  it  Is  now  too  late  for  her  to  call  that 
sale  in  question.  She  was  silent  when  she 
should  have  spoken,  so  that  the  law  puts  the 
seal  of  slloice  on  her  lips  now. 

4.  The  record  discloses  that  after  the  pay- 
ment of  the  debt  there  was  a  balance  in  the 
hands  of  the  trustee  o^  1319.35,  of  which 
$50  was  turned  over  to  the  plaintiff,  and 
$200.35  remains  In  the  hands  of  the  trustee, 
which  be  offers  to  turn  over  to  whomsoever 
the  court  mat  direct  The  petition  asks 
that,  If  an  accounting  fails  to  show  that  the 
debt  secTured  by  the  deed  of  trust  was  fully 
paid  before  the  foreclosure,  then  she  may 
have  a  decree  for  the  balance  in  the  hands 
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<tf  tbe  trustee.  Jhls  Is  predicated  upon  the 
Idea  that  she  had  a  resulting  trust  In  the 
land.  As  she  failed  to  establish  such  a 
trust,  she  likewise  failed  to  show  herself 
entitled  to  this  surplua 

All  the  heirs  of  M.  O.  Ware  are  parties 
to  this  suit,  as  is  also  the  trustee,  who  has 
this  surplus  In  his  hands.  It  was  competent 
and  proper,  therefore,  for  a  court  of  equity 
to  adjudge  the  whole  controversy  in  this  pro- 
ceeding. The  $329.35  surplus  In  the  hands 
of  the  trustee  of  right  belongs  to  the  estate 
of  M.  G.  Ware.  The  trustee  had  no  right, 
so  far  as  this  record  discloses,  to  pay  the  $50 
to  tbe  plaintiff.  The  whole  $329.35  should 
have  been  paid  to  tbe  administrator  of  M. 
0.  Ware's  estate,  to  be  distributed  by  him, 
as  assets  of  that  estate,  under  the  order  of 
the  probate  court  For  these  reasons,  tbe 
judgment  of  tbe  circuit  court  Is  reversed, 
and  the  cause  remanded,  to  be  proceeded 
with  la  accordance  herewith.    All  concur. 


CLEMENTS  v.  TURNER  et  al. 

(Supreme  Court  of  MisBonri,  Division  No.  1. 

May  14,  1901.) 

APPBAI.-ABSTRACT  OF  RBCORD-SUFFICIBNCT 

-tJUDOMBNT— REVIEW. 

1.  Supreme  court  rules  12  and  13  (16  S.  W. 
vl.)  require  an  abstract  of  the  complete  record 
to  be  filed,  which  shail  set  forth  so  much  of  the 
record  as  is  necessary  to  a  full  and  complete 
understanding  of  all  the  questions  presented. 
Appellant  in  ejectment  failed  to  file  an  abstract, 
but  filed  a  statement  setting  out  that  W.,  a 
married  woman,  owed  6.  a  note,  and  at  the 
time  of  its  execution  owned  certain  separate 
property,  which  she  sold,  and  invested  the  pro- 
ceeds in  the  real  estate  in  dispute;  that  G.  re- 
covered judgment,  subjecting  such  real  estate 
to  its  payment ;  that  W.  appealed,  and  pend- 
ing the  appeal  plaintiff  purchased  the  land  at 
sheriff's  sale,  without  notice  of  the  appeal; 
that  defendant  traded  for  the  property  with 
notice  of  the  suit,  and  prosecuted  the  appeal  in 
W.'s  name;  and  that  case  was  reversed.  Beld, 
that  such  statement,  though  it  be  allowed  to 
stand  for  an  abstract,  is  insufBcient. 

2.  Where  there  is  substantial  evidence  to  sup- 
port the  judgment  of  tbe  trial  court  on  ques- 
tions of  fact,  the  same  will  not  be  reviewed  on 
appeal 

Appeal  from  Louisiana  court  of  common 
pleas;    Reuben  F.  Boy,  Judge. 

Action  by  W.  R.  Clements  against  S.  J. 
Turner  and  another.  From  a  judgment  in 
favor  of  tbe  defendants,  plaintiff  appeals. 
Affirmed. 

Pearson  &  Pearson  and  Ball  &  Sparrow, 
for  appellant  J.  D.  Hostetter,  for  respond- 
ents. 

MARSHALL,  3.'  There  Is  a  total  failure 
In  this  case  to  comply  with  rules  12  and  13 
of  this  court  The  case  is  here  upon  a  com- 
plete transcript,  and  the  appellant  has  whol- 
ly failed  to  file  any  abstract  of  the  record 
whatever.  Be  has  filed  a  statement  but 
even  that  fails  to  state  the  nature  of  this 
suit,'  or  the  substance  of  the  pleadings,  or 
when  or  where  It  was  Instituted  or  tried,  or 


what  If  any,  judgment  was  rendered,  or 
what  proceedings  were  bad  In  the  case,  or 
whether  a  motion  for  new  trial  was  filed, 
or  whether  a  bill  of  exceptions  was  filed,  or 
whether  the  case  is  here  by  appeal  or  writ  of 
error,  or  how  it  got  here.  There  Ib  an  as- 
signment of  errors  filed.  In  which  It  Is  claim- 
ed that  the  court  erred  in  admitting  Illegal 
and  improper  evidence  offered  by  defend- 
ants, and  in  making  its  findlni;  and  rendering 
a  judgment  for  defendants,  and  In  not  find- 
ing the  facts  for  plaintiff.  But  there  Is  noth- 
ing to  show  what  evidence  was  Introduced, 
or  what  the  facts  developed  upon  the  trial 
were,  or  what  the  ruling  of  the  court  was 
npon  any  question  tried.  Tbe  statement  of 
the  appellant  even  if  It  could  be  allowed  to 
stand  for  an  abstract  of  the  record  sucb  as 
rules  12  and  13  require.  Is  wholly  Insuflcient 
to  give  a  "full  and  complete  understanding 
of  all  the  questions  presented  to  this  court 
for  decision."  The  only  facts  seated  are  that 
Mrs.  Whitesldes,  a  married  woman,  owed 
James  B.  Grimes  a  promissory  note,  dated 
March  18,  1888,  for  $299.65;  that  when  she 
executed  the  note  she  owned  certain  sep- 
arate estate  In  Lincoln  county,  which  she 
sold,  and  Invested  the  proceeds  In  the  pur- 
chase of  the  real  estate  here  in  dispute; 
that  Grimes,  administrator,  obtained  judg- 
ment in  tbe  circuit  court  of  Pike  county 
against  Mrs.  Whitesldes,  "subjecting  the 
real  estate  here  in  dispute  to  the  payment  of 
said  Judgment";  that  Mrs.  Whitesldes  ap- 
pealed to  the  St.  Louis  court  of  appeals, 
without  bond;  that  pending  the  appeal  an 
execution  was  Issued  on  the  judgment  the 
land  sold,  and  the  plaintiff  became  the  pur- 
chaser at  the  sberitTs  sale;  that  plaintiff 
had  no  notice  of  the  appeal;  that  defendant 
John  D.  Fields  traded  for  the  property  pend- 
ing tbe  Grimes  suit;  that  be  knew  of  the 
pendency  of  tbe  suit  and  was  told  that  if 
he  purchased  the  property  he  would  do  so  at 
bis  peril;  that  Fields  prosecuted  the  appeal 
In  the  Grimes-Whitesldes  case,  although  in 
Mrs.  Whitesldes'  name;  that  Fields  bad  ac- 
tual notice  of  the  nature  of  the  Grimes  suit 
as  did  also  bis  attorneys,  before  he  traded 
for  the  real  estate;  that  the  St.  Louis  court 
of  appeals  reversed  and  remanded  tbe 
Grlmes-Whitesides  case,  and  tbe  case  was 
afterwards  dismissed.  This  is  not  a  compli- 
ance with  rules  12  and  13  (16  8.  W.  vi.}, 
which  require  an  abstract  of  the  complete 
record  to  be  filed,  which  "shall  set  forth  so 
much  of  the  record  as  is  necessary  to  a  full 
and  complete  understanding  of  all  tbe  ques- 
tions presented  to  this  court  for  decision"; 
and  further  require  the  substance  of  the 
pleadings,  and  the  evidence  In  narrative 
form,  to  be  set  out,  and  that  "In  all  other 
respects  the  abstract  must  set  forth  a  copy 
of  so  much  of  the  record  as  is  necessary  to 
be  consulted  In  the  disposition  of  the  assign- 
ed errors." 

What  Is  stated  by  the  appellant  relates 
more  to  the  case  of  Grimes  against  White- 
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sides  than  It  does  to  the  case  at  bar.  At 
any  rate.  It  cannot  be  determined  from  what 
Is  80  said  whether  this  Is  an  action  at  law 
or  In  equity;  when  or  how  or  where  it  was 
Instituted;  what  relief  the  plaintiff  asked; 
what  defense  was  set  op;  what  evidence 
was  offered,  admitted,  or  excluded;  what 
instructions  were  glyen  or  refused;  what 
Judgment  was  rendered,  or  whether  the  trial 
court  was  given  an  opportunity  to  correct 
alleged  errors  by  a  motion  for  a  new  trial; 
what  exceptions,  If  any,  were  saved  to  any 
proceeding  In  the  case;  whether  any  bill  of 
exceptions  was  ever  filed;  or  whether  any 
appeal  was  ever  asked  or  granted.  There  is 
therefore  not  only  a  failure  to  comply  with 
rules  12  and  13.  and  with  section  2301,  ReV. 
St  1888.  but  also  nothing  before  this  court 
which  this  court  will  review.  Walser  v. 
Wear,  128  Mo.  652.  31  S.  W.  37;  Brand  v. 
Cannon,  118  Mo.  595,  24  S.  W.  434;  Hal- 
stead  T.  Stone,  147  Mo.  649,  49  S.  W.  850; 
Warehouse  Co.  v  Glasner,  150  Mo.  426,  52 
S.  W.  237;  Lawson  v.  Mills,  150  Mo.  428,  51 
S.  W.  678;  Sieferer  v.  City  of  St  Louis,  141 
Mo.,  loc.  clt  592,  43  8.  W.  163;  Reynolds  v. 
Railway  Co..  146  Mo.  126.  47  S.  TV.  895,  and 
cases  cited. 

If  this  be  an  action  at  law,  this  court  will 
not  review  the  Judgment  of  the  trial  court 
on  a  question  of  fact,  if  there  is  any  sub- 
stantial evidence  to  support  it;  and  as  no 
evidence  Is  set  out,  and  no  errors  of  law 
pointed  out,  and  no  exceptions  saved  to  any- 
thing that  the  trial  court  did,  there  Is  noth- 
ing open  to  review.  The  appeal  Is  therefore 
disuilsBed  for  failure  to  comply  with  the 
rules.    All  concur. 


MILLER  V.  ST.  LOUIS  &  K.  0.  RT.  00. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
May  14.  1901.) 

HAILROADS-RIGHT  OP  WAY-CONDEMNATION- 
DAMAGES— INTEREST— EQUITABLE  DEFENSB 
-INSTRUMENTS  —  REFORMATION  —  TRIAL  — 
PROOF. 

1.  Where,  in  an  action  for  an  injury  to  plain- 
tiffg  farm  by  appropriating  a  strip  thereof  for 
a  railroad,  the  defendant  answers,  admitting 
the  appropriation,  and  claims  the  right  there- 
to under  an  erroneous  contract,  which  it  aslis 
to  have  reformed  so  as  to  give  and  confirm 
>ticb  right,  an  appeal  from  the  judgment  enter- 
ed therein  may  be  taken  to  the  supreme  court, 
since  the  title  to  real  estate  is  involved. 

2.  Where,  in  an  action  for  injury  to  plaintiffs 
farm  b.v  taking  a  strip  thereof  for  a  railroad, 
the  defendant  answers,  alleging  an  equitable 
defense,  and  praying  equitable  relief,  the  issues 
M  to  such  defense  should  first  be  tried  by  the 
oourt,  and,  if  found  against  defendant,  the  is- 
mn  tendered  by  the  complaint  should  then  be 
tried  before  a  jury,  since  If,  on  the  trial  of  the 
equitable  issnes,  it  is  found  that  there  was  no 
equity  iu  the  case,  and  no  equitable  relief  is 
panted,  a  court  of  equity  should  not  retain 
the  cane  to  try  the  purely  legal  issues. 

3.  Where,  in  an  action  at  law,  the  defendant 
•Mwered,  setting  up  an  equitable  defense,  and 
uking  equitable  relief,  and  on  a  trial  of  the 
equitable  iosnes  the  court  found  against  defend- 
•Bt  fbereon.  and  ordered  trial  of  the  legal  issues 


before  a  jury,  it  was  irregular  to  enter  judgment 
on  the  decision  of  the  equitable  issnes  before 
the  legal  issues  were  tried:  but,  as  defendant 
was  not  injured  thereby,  the  judgment  should 
not  be  reversed  therefor. 

4.  Plaintiff  alleged  that  defendant  had  wrong- 
fully appropriated  a  strip  of  bis  farm  for  a 
railroad,  and  had  constructed  and  was  operat- 
ing its  road  thereon.  Defendant  admitted  the 
allegations,  except  that  it  alleged  a  written  con- 
tract giving  it  the  right  to  construct  its  road  on 
payment  of  a  specified  sum,  which  it  had  ten- 
dered, and  that  by  mistake  the  contract  incor- 
rectly described  the  strip  covered  thereby,  and 
asked  a  reformation  of  the  contract,  and  that 
its  right  to  the  strip  intended  and  actually  tak- 
en be  confirmed.  The  evidence  as  to  the  mis- 
take was  conflicting,  and  defendant's  evidence 
thereof  was  inconsistent.  Beld,  that  the  deci- 
sion of  the  trial  court  on  this  issue  should  not 
be  disturbed,  since,  to  secure  the  reformation 
of  a  written  contract  on  such  ground,  the  fact 
of  mutual  mistake  of  the  parties  must  i>e  clear- 
ly shown. 

5.  In  an  action  to  recover  for  injury  to  plaln- 
tifTs  farm  by  appropriating  a  strip  thereof  and 
constructing  a  railroad  thereon,  the  damages 
should  be  assessed  as  of  the  time  of  the  appro- 
priation, and  interest  thereon  from  such  time 
should  be  allowed. 

Appeal  from  circuit  court,  Jobnaon  county; 
W.  W.  Wood,  Judge. 

Action  by  W.  J.  Miller  against  the  St 
Louis  &  Kansas  City  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Geo.  P.  B.  Jackson,  for  appellant  O.  L. 
Houts  and  S.  T.  White,  for  respondent 

VALLIANT,  J.  Plaintiff,  by  this  Bult, 
seeks  to  recover  of  defendant  compensation 
for  injury  to  his  farm,  caused  by  defendant 
in  entering  on  his  land  and  appropriating  a 
strip  100  feet  wide,  upon  which  it  construct- 
ed and  is  maintaining  and  operating  its  rail- 
road. Defendant,  by  its  answer,  admits  all 
the  allegations  of  the  petition,  but  seeks  to 
avoid  liability  for  the  damages  claimed  be- 
cause it  says  it  bad  a  right  to  enter  on  the 
plaintiff's  laud,  and  appropriate  It  for  the 
puri>ose  named,  by  virtue  of  a  written  con- 
tract executed  by  plaintiff,  granting  the 
right  of  way,  and  authorizing  the  acts  com- 
plained of,  upon  payment  of  $000,  which  it 
had  tendered  the  plaintiff  before  suit,  and 
plaintiff  bad  refused  the  same.  The  answer 
sets  out,  in  effect,  that  the  written  agree- 
ment mentioned  does  not  in  terms  give  the 
defendant  for  Its  right  of  way  the  100-foot 
strip  actually  taken,  but  was  intended  to  do 
so;  and  it  prays  a  reformation  of  the  written 
instrument,  and  a  specific  performance  of  the 
agreement  as  really  intended  by  both  par- 
ties. The  written  agreement  purports  for 
the  nominal  consideration  of  one  dollar  to 
convey  to  defendant  the  right  to  purchase,  if 
it  sees  fit  to  do  so,  within  three  months  from 
Its  date.  May  31,  1895,  for  $600,  a  right  of 
way  through  plaintllTs  land  of  50  feet  wide 
on  each  side  of  the  center  line  of  defendant's 
railroad  "as  said  center  line  la  located,  sur- 
veyed, and  staked  out  over  and  across  said 
above-described  tract  of  land."  At  that  date 
there  was  a  center  line  so  surveyed  and 
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Staked  off  through  the  plalntltTs  land,  but, 
after  the  agreement  had  been  signed  and  de> 
livered',  to  wit,  about  June  4th,  defendant 
surveyed  and  staked  off  another  line  SO  or 
70  feet  north  of  tlie  former  line,  and  it  was 
on  the  second  line  that  the  railroad  was  con- 
structed. The  answer  states  that  the  plain- 
tiff objected  to  the  first  line,  and,  while  it 
does  not  say  that  the  change  was  made  in 
consequence  of  that  objection,  It  says  that 
at  the  time  the  agreement  was  signed  the 
plaintiff  was  informed  that  It  bad  been  de- 
termined that  the  line  should  be  changed  by 
moving  It  about  50  feet  north,  and  that  plain- 
tiff then  proposed  and  agreed  that,  if  that 
was  done,  he  would  convey  the  right  of  way 
for  $600,  and  accordingly  executed  the  agree- 
ment; "that  It  was  the  Intention  of  both  the 
plaintiff  and  the  defendant,  through  its  said 
agent,  that  the  contract  should  cover  a  strip 
of  land  lying  along  and  extending  00  feet 
oa  tither  side  of  the  center  line  of  the  main 
track  of  the  St  Louis  &  Kansas  City  Rail- 
way Gompany  as  It  would  be  located  In  ac- 
cordance with  the  Intention  of  defendant  and 
the  desire  of  the  plaintiff,  and  also  extend- 
ing to  the  north  line  of  the  west  part  of 
plalntlfTs  land,  so  that  no  portion  of  the 
west  part  of  his  land  would  lie  north  of  the 
right  of  way  and  between  It  and  the  land  of 
said  Llttlefleld,  and  so  that  the  strip  of  land 
to  be  affected  by  said  contract  would  be  the 
same  as  the  land  actually  occupied  by  the 
defendant  when  it  commenced  the  construc- 
tion of  Its  said  railroad  across  the  plaintiffs 
land,  being  a  strip  extending  00  feet  in  width 
on  either  side  of  the  center  line  of  said  rail- 
road as  it  is  now  located  and  constructed, 
and  to  the  north  line  of  the  west  half  of 
plaintiffs  land;  and  that  the  description  In 
said  contract,  when  applied  to  the  facts  ac- 
tually existing  at  the  time  of  Its  execution, 
did  not  and  does  not  correctly  state  the  In- 
tention of  the  parties,  or  the  contract  be- 
tween them,  and  was  so  erroneously  express- 
ed in  consequence  of  the  parties  not  being 
correctly  Informed  as  to  the  real  condition 
and  position  of  the  stakes  for  the  line  of  said 
railroad  at  the  time  said  contract  was  pre- 
pared and  signed."  The  answer  then  goes 
on  to  say  that  In  July  following  the  defend- 
ant entered  and  built  Us  road,  expending 
large  sums  of  money  on  the  faith  of  the 
agreement,  and  without  objection  of  plaintiff, 
who  saw  the  work  going  on;  and  the  plain- 
tiff Is  estopped  now  to  question  the  defend- 
ant's right  to  do  as  It  has  done.  It  is  also 
pleaded  that  within  the  three  months  speci- 
fied the  defendant  tendered  the  $IX)0,  and 
demanded  a  deed  in  accordance  with  the 
contract,  which  was  refused;  and  defendant 
Is  still  ready  to  pay  the  $6iK>.  and  talie  title 
to  the  land  it  now  occupies.  The  answer  is 
designed  to  be.  In  effect,  a  bill  in  equity,  and 
seeks  the  affirmative  relief  above  mentioned. 
The  reply  was  a  general  denial.  When  the 
cause  came  on  for  trial  the  plaintiff  Insisted 
that  It  was  a  suit  at  law,  to  be  tried  with 


the  help  of  a  Jury.  The  defendant  ccmtended 
that  it  was  a  suit  in  equity,  to  be  tried  by 
the  court  as  in  chancery.  The  court  ruled 
that  the  Issues  presented  by  the  answer 
made  a  case  in  equity,  but  that  If,  upon  a 
trial  of  those  issues,  the  finding  should  be 
for  the  plaintiff,  the  question  as  to  plaintiff's 
damages  would  be  for  a  jury.  Thereupon  a 
trial  of  the  Issues  under  the  affirmative  aver- 
ments of  the  answer  was  had,  and  the  court 
found  for  the  plaintiff,  and  entered  a  Judg- 
ment In  his  favor  on  those  issues,  and  at  the 
same  time  ordered  that  the  remaining  Issues 
w«re  for  trial  by  Jury,  and  continued  the 
cause  to  the  next  term  for  such  trlaL  De- 
fendant filed  a  motion  for  new  trial,  which 
was  overruled,  and  filed  a  bill  of  exceptions, 
and  took  an  appeal  to  this  coui-t;  but  when 
the  record  was  brought  here  the  appeal  was 
dismissed  on  the  ground  that  it  was  pre- 
mature, there  being  no  final  Judgment.  The 
circuit  court  then  proceeded  to  try  the  re- 
maining Issues  with  the  aid  of  a  jury,  who 
found  for  the  plaintiff,  and  assessed  his  dam- 
ages at  $1,800  principal  and  $2i8  interest, 
making  total  $2,016,  for  which  Judgment  was 
rendered,  and  defendant,  after  due  course, 
has  taken  this  appeal. 

At  the  last  trial  the  defendant  again  In- 
sisted that  its  answer  had  converted  the 
whole  case  Into  a  suit  in  equity,  and  It  was 
to  be  tried  by  the  court  as  such,  while  the 
plaintiff  contended  that  the  only  question 
was  as  to  the  amount  of  his  damages,  to  be 
assessed  by  a  jury.  The  court  adhered  to 
its  former  ruling  that,  the  Issues  In  equity 
having  been  found  against  the  defendant,  the 
Issues  under  the  plaintiffs  petition  were  for 
trial  as  a  suit  at  law;  but  the  court,  over 
the  plaintiff's  objection,  allowed  the  defend- 
ant to  Introduce  evidence  again  on  the  is- 
sues tendered  by  the  answer,  and  they  were 
submitted  to  the  Jury,  with  the  result  as 
above  stated. 

1.  The  first  question  for  our  conslderatloD 
arises  on  the  motion  of  respondent  to  trans- 
fer the  cause  to  the  Kansas  City  court  of  ap- 
peals upon  the  ground  that  it  is  not  within 
the  Jurisdiction  of  this  court.  Respondent 
cites  In  support  of  his  motion  the  decision  of 
this  court  in  Edwards  v.  Railway  Co.,  148 
Mo.  013.  00  N.  W.  89.  In  that  ease  the 
cause  of  action  stated  In  the  plaintiffs  peti- 
tion was  of  the  same  character  as  that  here 
stated.  But  there  was  no  such  equitable 
cross  action  pleaded  in  the  answer  as  wo 
have  here.  In  that  case  the  plea  was  that 
defendant  had  a  title  to  the  easement  It  was 
using,  and,  although  the  title  was  neces- 
sarily Inquired  into,  yet  the  Judgment  in  the 
case  did  not  directly  affect  the  title.  The 
title  there  was  Involved  as  It  may  be  Involved 
In  any  ordinary  action  In  trespass  when  only 
a  money  Judgment  Is  demanded.  But  In  the 
case  at  bar  the  answer  of  defendant  Is  aimed 
to  be  a  bill  In  equity  to  reform  the  contract 
and  devest  the  plaintiff  of  his  title.  If  the 
defendant  should  obtain,  the  object  of   Its 
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equitable  coamterdttlm,  the  ]ad(ment  In  this 
.■ase  TToaM  ita^lf  directly  affect  the  title  to 
tiie  land  In  qoestkiii.  The  JCuU  legal  title  to 
the  land  being  conceded  by  the  defendant  to 
be  In  plaintiff,  the  defendant  seeks  a  decree 
deresting  the  plaintiff  of,  and  investing  the 
defendant  with,  so  much  of  that  title  as  will 
render  the  plaintiff's  estote  Berrlent  to  an 
casisnent  of  defendant.  Title  to  real  estate 
is  therefore  affected,  and  this  court  has  Juris- 
dictioa. 

2.  Appellant  contends  that  its  answer  con- 
verted the  whole  case  into  a  suit  in  equity, 
and  tiiat  the  court  erred  ia  submitting  any 
o{  tbe  issues  to  a  jury.     In  support  of  that 
contention  appellant  refers  to  the  familiar 
princi{de  that,  where  a  court  of  equity  has 
Jurisdiction  of  a  case  for  any  purpose,  it  will 
not  leaTe  it  to  be  sent  unfinished  to  another 
court,  but  will  dispose  of  all  the  issues,  even 
If  some  of  them  be  such  as,  if  standing  alonev 
are  triable  only  in  a  court  ckf  law.    Woodard 
T.  Mastin,  106  Mo.  324;  McColluin  v.  Bough- 
ton,  132  iSo.  601,  621.  30  a.  W.  1028,  33  S.  W. 
476. 34  8.  W.  480.  36  L.  B.  A.  48a    But  there 
must  eilst  In  the  facta  (^  the  case  some  eq- 
uity iqion  whkb  It  exercises  Its  peculiar  Ju- 
risdiction in  part  relief.    If,  when  it  comes 
to  considM  the  caae,  there  is  found  no  eq- 
uity in  it,  and  no  eqskitable  relief  therefor  Is 
granted,  a  court  of  equity  wUI  not  retain  the 
ctse  to  try  the  purely  legal  Issues  that  may 
be  in  it.    The  principles  which  distingnish  a 
lawsuit  from  a  suit  in  equity  are  to  be  aa 
dearly  regarded  and  preserved  under  our 
Cvk  of  Civil  Procedure  aa  they  were  when 
lair  and  equity  were  administered  in  sepa- 
rate tribnnars.    Under  the  ancient  system,  if 
tlw  defendant,  after  being  brought  Into  a 
conrt  of  law  to  answer  the  plaintiff's  cause 
of  action,  bad  been  advised  that  its  remedy 
lay  tai  a  reformation  of  its  written  contract 
and  B  H>eciflc  performance  of  the  same,  it 
wonld  have  filed  its  bill  In  equity  showing 
the  facta,  and  praying  that  relief,  and  pray- 
ing also  that  the  plaintiff  be  enjoined  from 
the  prosecution  of  his  suit  in  the  law  court 
until  the  cause  could  be  heard  In  the  court  of 
equity.   In  such  case,  if  the  defendant  in  the 
lairguit  iMrevalled  in  bis  suit  in  equity,  he 
would  be  entitled  not  only  to  the  reformatlou 
of  his  contract,  and  a  specific  performance  of 
the  game,  but  also  to  a  perpetual  injunction 
against  the  plaintiff  in  the  lawsuit.    And  in 
that  way  equity  would  dominate  the  whole 
ease.    Bat  If  the  defendant  in  the  lawsuit 
failed  In  bis  equity  suit,  his  bill  would  be 
dtosiissed,  and  the  iklaintiff  In  the  lawsuit 
would  be  free  to  proceed  to  liual  Judgment  in 
the  court  of  law.    The  uniting  of  hiw  and 
eqnlty  in  one  suit,  as  authorized  by  our  Code, 
•lo««  not  confuse  the  two,  but  only  requires 
iMth  to  be  tried  in  one  court;   the  Issues  in 
fruity  being  for   trial   by  the  Judge   as  a 
t-hancellor,  the  iasues  ha  law  by  the  same 
Wse  with  a  Jury.    Since,  however,  the  same 
<*nrt  has  control  of  the  whole  case,  no  In- 
Jtinctlon  la  required,  either  temporary  or  per- 


petual. When  the  answer  is  filed  sbowiag 
an  equitable  defense  and  asking  equitable 
relief,  the  court  merely  postpones  the  trial 
of  the  issues  tendered  by  the  petiticHi  until 
those  tendered  by  the  answer  are  tried ;  and, 
if  the  equitable  defense  Is  sustained,  and  if 
it  covers  the  whole  case,  a  final  Judgment  is 
rendered  for  the  defendant,  but,  if  the  eq- 
uitable defense  is  not  sustained,  the  plahi- 
tiff's  cause  of  action  stands  for  trial  as  at 
law.  This  is  the  view  the  circuit  Judge  took 
of  this  case,  and  bis  view  was  correct.  But, 
after  trying  the  issues  tendered  in  the  an- 
swer, and  finding  the  equitable  defense  not 
sustained,  the  court  should  have  only  re- 
corded its  finding,  and  witiiheld  its  Judg- 
ment on  the-  same  until  the  rest  of  the  case 
was  tried,  and  then  pronounced  Judgment  on 
the  whole  case;  for  there  can  be  but  one  final 
Judgment  in  a  case.  Upon  the  second  trial, 
the  court,  at  the  instance  of  the  defendant, 
allowed  evidence  on  the  equity  side  of  the 
ease  to  be  given,  and  submitted  the  whole  to 
the  Jury.  The  court  refused  Instructions 
asked  by  defendant  anthoriilng  a  verdict 
In  its  favor,  or  Umlted  to  $600,  If  the  Jury 
should  find  that  the  parties  Intended  by  the 
written  agreement  to  confer  on  the  defendant 
a  right  of  way,  not  as  then  staked  out,  but 
as  afterwards  actually  occupied;  but  ga,T« 
an  instruction  authorizing  a  verdict  tor  de- 
fendant if  the  Jury  should  find  that  tbe  de- 
fendant constructed  its  road  where  it  did  be- 
lieving it  had  authority  under  the  contract 
to  do  so,  and  the  plaintiff  knew  what  defend- 
ant was  doing,  and  did  not  object,  or  pro> 
test,  or  Inform  defendant  that  tbe  contract 
did  not  give  a  right  of  way  on  that  location. 
The  plaintiff  at  the  second  trial  contended 
that  there  was  no  question  to  be  tried  except 
as  to  the  amount  of  bis  damages,  and  that 
all  other  evidence  was  irrelevant;  but  the 
court  ruled  to  the  contrai?,  as  al>ove  men- 
tioned, and  refused  instructions  asked  by  the 
plaintiff  to  the  effect  that  the  only  ques- 
tions were  those  relating  to  the  amount  of 
his  damages.  The  plalntifTs  contention  on 
this  point  was  correct.  The  court,  sitting 
as  In  chancery,  had  tried  all  other  Issues,  and 
announced  Its  findings.  Those  findings  were 
conclusive  of  those  Issues  until  set  aside  in 
solemn  form  on  STjstaining  a  motion  for  a 
new  trial,  or  by  the  court  of  its  own  mo- 
tion. All  the  evidence  heard  by  the  court 
at  the  second  trial  in  support  of  the  equita- 
ble defense,  which  was  substantially  a  repe- 
tition of  that  introduced  at  tbe  first  trial,  and 
some  In  addition,  was  Irrelevant,  and  should 
not  hare  been  beard.  But  it  was  received 
over  the  objection  of  tbe  plaintiff,  and  at  the 
instance  of  the  defendant,  and  therefore  the 
defendant,  who  is  the  appellant,  cannot  com- 
plain. The  answer  does  not  really  state  facts 
sufficient  to  constitute  aa  eatoppeL  In  order 
to  create  an  estoppel,  the  plaintiff  must  have 
so  behaved  as  to  have  nWled  tbe  defendant 
to  its  disadvantage.  But.  .It  Is  not  alleged 
that  the  plaintiff  luiew  anything  of  the  mnt- 
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ter  that  the  defendant  did  not  know.  De- 
fendant had  the  contract  in  Its  possesBion,  its 
own  agent  had  written  It,  Its  own  offlcera 
and  servants  had  staked  out  the  line  as  It 
WHS  when  the  agreement  was  signed,  and  its 
own  officers  changed  the  location,  and  after 
the  execution  of  the  contract  caused  the  new 
line  to  be  staked  out  If,  as  now  contended, 
the  parties  had  agreed  that  the  line  was  to 
be  changed,  the  defendant  knew  that  fact 
then  as  well  as  It  did  afterwards,  and,  on  ita 
theory,  knew  It  was  constructing  its  road  on 
a  line  not  authoiized  by  the  terms  of  Its 
agreement  If  plaintifC  had  known  and  de- 
fendant had  not  known  that  the  road  was 
being  constructed  on  a  line  dlfCerent  from 
that  called  for  In  the  contract,  and  plaintifF 
had  remained  silent,  and  thus  misled  the  de- 
fendant, the  plaintiff  would  have  been  es- 
tipped;  but  neither  In  the  answer  nor  testi- 
mony is  there  anything  of  that  kind.  11 
Am.  &  Eng.  Enc.  Law  <2d  Ed.)  pp.  382,  434; 
Bales  T.  Perry,  51  Mo.  449;  Blodgett  v.  Per- 
ry, 97  Mo.  263,  10  S.  W.  881.  But  the  ques- 
tion of  plaintifTs  damages  was  submitted, 
among  other  questions  that  should  not  have 
been  submitted,  to  the  Jury,  and  defendant 
in  its  brief  concedes  that  the  evidence  Justi- 
fied the  award  of  |1,800  if  the  equitable  de- 
fense was  not  sustained  by  the  proof.  Upon 
the  objections,  therefore,  urged  by  appellant 
as  to  the  course  of  procedure,  we  hold  that 
the  entry  of  Judgment  upon  the  findings  of 
the  court  on  the  equity  issues  before  the  oth- 
er issues  had  been  tried  was  premature,  but 
it  was  an  irregularity  from  which  no  injury 
has  resulted,  and  therefore  not  cause  for  re- 
versal; that  the  hearing  of  the  evidence  be- 
fore the  Jury  on  the  issues  previously  tried 
by  the  court  and  the  submission  of  Issues 
other  than  that  relating  to  the  amount  of 
plaintiff's  damages  were  errors,  but  they 
were  induced  by  the  appellant,  and  therefore 
it  cannot  complain. 

8.  We  come  now  to  consider  the  point 
which  appellant  regards  as  the  most  serious 
in  the  case;  that  is,  its  contention  that  the 
court  erred  in  finding  against  it  on  the  equi- 
table counter  suit  The  written  agreement 
In  question  was  made  May  SI,  189S.  The 
flurvcy  through  plaintilTs  farm  had  been 
made  and  the  stakes  set  about  April  5th.  By 
that  line  there  was  cut  ott  about  four  acres 
of  plaintiffs  land  lying  next  to  his  neighbor 
Llttlefleld,  and  In  the  discussion  of  the  sub- 
ject of  granting  the  right  of  way  the  plain- 
tiff referred  to  that  fact  and  said  that  the 
company  should  allow  him  for  that  land. 
The  agent  of  defendant  suggested  that  plain- 
tiff sell  that  to  Llttlefleld,  but  plaintiff  re- 
plied that  he  and  Llttlefleld  were  not  on  the 
t>e8t  of  terms.  That  Is  substantially  all  that 
was  said  on  that  point  between  them.  When 
the  new  line  was  afterwards  laid  off,  there 
was  less  than  one  acre  of  the  land  thus  cut 
off,  and  the  defendaat's  evidence  tended  to 
show  that  that  Traction  was  figured  in  the 
$600  agreed  on  as  the  price  of  the  right  of 


way;   but  the  plaintiff's  evidence  contradict- 
ed that     It  was   shown  tliat  the  plaintiff 
was  anxious  to  hare  a  depot  located  on  bis 
land,  and  was  willing  to  make  concessions  to 
obtain  the  same.    Allusion  is  made  to  that  in 
the  written  agreement    The  second  line  was 
staked  out  about  June  Stb,  and  after  tbat 
the  plaintiff  had   correspcHidence  with    the 
officers  of  the  defendant  urging  the  estab- 
lishment of  the  depot  on  his  land;   and,  ac- 
cording to  defendant's  answer  herein,   tbat 
matter   is    still   undetermined.     Defendant's 
testimony  tended  to  show  that  a  few  days 
before  the  contract  in  question  was  made 
the  defendant's  chief  engineer  had  deter- 
mined to  make  the  change  In  the  line,  and 
had  given  the  right  of  way  agent  a  bine  print 
of  a  plat  showing  the  change;  and  the  agent 
testified  that  he  had  that  blue  print  when  be 
made  the  contract  with  plaintiff,  showed  it 
to  him,  and  that  the  line  really  agreed  on 
was  the  line  shown  In  the  blue  print    There 
were  four  persons  present  when  the  contract 
was  negotiated  and  executed,— the  defend- 
ant's right  of  way  agent  Mr.  Baker,  a  neigh- 
bor of  plaintiff,  and  plaintiff  and  hla  son. 
The  two  latter  testified  that  there  was  no 
plat  shown  except  one  showing  the  original 
line.    Mr.  Baker,  who  was  a  witness  for  de- 
fendant said  nothing  on  that  subject    But 
he  did  say  that  plaintiff  was  dissatlBfled 
with  the  original  line  because  It  left  a  con- 
siderable strip  of  his  land  cut  off  next  to 
Littlefleld's,  and  that  he  and  the  right  of 
way  agent  talked  about  that  he  claiming 
that  he  ought  to  be  paid  for  it  by  the  railroad 
company,  and  the  agent  saying  that  he  could 
sell  It  to  LIttlefield.    While  it  appears  from 
the  evidence  that  the  change  in  the  location 
was  more  favorable  to  the  plaintiff  in  one 
respect  at  least— that  Is,  that  It  reduced  the 
area  of  his  land  cut  off  next  to  Littlefleld's, 
—yet  the  defendant's  own  evidence  shows 
that  the  change  was  determined  on  by  the 
chief  engineer  of  defendant  In  his  office,  of 
his  own  motion,  and  without  reference  to 
plaintiff's   wishes.     According   to  the  testi- 
mony of  the  right  of  way  agent  he  knew 
that  change  had  been  made,  and  had  In  bis 
possession    a    blue    print    showing    exactly 
where  the  new  line  was  to  run.    If  that  was 
so,  what  occasion  was  there  for  a  discus- 
sion  between  him  and  the  plaintiff  as  to 
whether  the  defendant  would  pay  for  the 
four  acres  of  land  so  cut  off,  or  plaintiff 
should  try  to  sell  it  to  Llttlefleld?    The  de- 
fendant's witness  Baker,  speaking  of  what 
occurred  on  the  occasion  of  the  signing  of 
the  contract,  said:     "Mr.  Miller  said  there 
was  quite  a  strip  of  land  left  between  bim 
and  Mr.  LIttlefield,  and  Mr.  Summerfleld  told 
him  that  be  could  get  Mr.  Llttlefleld  to  buy 
it  of  him."    Snmmerfleld's  testimony  was  to 
the  same  effect.    Summerfleld,  the  right  of 
way  agent  wrote  the  contract     If.  as  he 
testlfled,  he  then  had  that  blue  print  In  his 
bands,  had  shown  It  to  plaintiff,  and  they 
had  agreed  on  the  line  there  shown.  It  would 


Digitized  by 


Google 


Ho.) 


CLARK  V.  PORTER. 


bare  been  Just  as  easy  and  more  natural  to 
have  described  the  agreed  line  laid  down  on 
that  plat  as  to  have  misdescribed  it  by  the 
stakes  set.  He  knew  previously  that  the 
stakes  on  the  original  line  were  set,  and  he, 
with  plaintiff,  had  been  in  plain  view  of  them 
that  day,  although  he  testified  that  he  did  not 
see  them  that  day.  On  his  examination  in 
chief  this  witness  testified  that  at  the  time  be 
made  the  contract  with  the  plaintiff  he 
thought  the  stakes  had  been  moved  to  the 
new  line.  That  gave  a  plausible  reason  for 
writing  the  contract  as  he  did.  But  on  cross- 
examination  be  said:  "Q.  Did  you  not  rep- 
resent to  Mr.  Miller,  when  you  went  to  take 
his  option,  that  the  line  had  not  been  chan- 
ged? A.  Said  that  the  stakes  had  not  been 
changed.  Q.  That  the  stakes  had  not  been 
changed?  A.  Yes.  sir.  Q.  Did  you  not  tell 
him  that  there  had  been  no  change?  A.  I 
told  him  that  I  didn't  think  they  had  been 
changed."  The  whole  equitable  defense  rests 
on  the  assumption  that  defendant's  agent, 
at  the  time  he  wrote  the  contract,  supposed 
that  the  stakes  had  been  changed  from  the 
old  to  the  new  line.  The  defendant's  own 
evidence  does  not  bear  out  that  assumption, 
and  the  plaintiff's  testimony  is  squarely  to 
the  contrary.  The  testimony  shows  .that, 
after  the  new  line  was  staked  off,  and  work 
of  construction  was  begun,  plaintiff  had  cor- 
respondence with  the  defendant's  officers,  in 
which  be  made  no  objection  to  the  new  line; 
hot  that  correspondence  had  reference  to 
the  proposed  depot,  for  which  be  was  anxious 
and  willing  to  make  concessions.  It  proves 
nothing  against  the  plahitiff's  right  to  com- 
pensation for  the  injury  complained  of.  The 
answer  Itself,  which  is  very  elaborate,  and 
might  even  be  denominated  argumentative, 
is  not  altogether  dear  as  to  the  ground 
upon  which  reformation  of  the  contract  is 
asked.  In  one  part  It  is  averred  that  at  the 
tune  of  making  the  contract  the  parties  did 
not  know  how  far  the  work  of  changing  tbe 
stakes  bad  gone,  but  knew  that  they  were  to 
be  changed;  and  in  another  part,  that  the 
contract  was  written  misdescriblng  tbe  line 
hitended  because  the  parties  were  not  cor- 
rectly informed  as  to  the  true  condition.  It 
is  one  thing  to  have  made  the  contract  know- 
ing that  tbe  change  had  been  determined  up- 
on, and  that  the  stakes  were  to  be  changed, 
and  quite  another  to  have  made  it  under  In- 
correct Information  as  to  tbe  real  condition. 
If.  as  the  answer  in  one  place  states,  tbe 
parties  knew  that  the  change  was  deter- 
mined upon,  but  were  uninformed  as  to  the 
extent  If  at  all,  to  which  tbe  stakes  had  been 
changed,  there  is  no  excuse  for  writing  tbe 
contract  as  it  was  written.  And  if  the  de- 
fendant relies  on  the  statement  that  tbe 
contract  'was  written  under  incorrect  infor- 
matloii.  It  does  not  go  far  enough  to  make 
a  case  In  equity.  A  court  of  equity  will 
grant  relief  In  such  case  only  when  there  is 
a  showing  of  fraud,  accident,  or  mistake. 
Here  there  is  neither  fraud  nor  accident  at- 


tempted to  be  shown,  and  mistake  la  not 
clear.  A  mistake  that  would  Justify  a  court 
of  equity  in  reforming  such  a  contract  would 
be  a  mutual  mistake  of  fact.  If  parties  en- 
ter into  an  agreement  mutually  assuming 
or  believing  in  the  existence  of  a  certain 
condition  of  things,  and  c<mtract,  or  intend 
to  contract,  in  reference  to  that  condition, 
and  it  Is  afterwards  discovered  that  that 
condition  did  not  exist,  a  court  of  equity  will 
so  reform  their  contract,  if  it  can  with  Jus- 
tice be  done,  as  to  accomplish  the  real  pur- 
pose they  had  in  view.  But  in  tbe  exercise 
of  this  Jurisdiction  the  court  does  not  assume 
to  make  a  contract  for  tbe  parties;  it  only 
gives  effect  to  the  real  contract  they  both 
made.  If,  therefore,  It  should  appear  that 
one  party  only  was  under  a  misapprehension 
as  to  tbe  facts,  the  other  party  will  not  be 
forced  as-  to  the  performance  of  an  agree- 
ment he  never  made,  he  being  free  from 
fraud  in  the  matter.  There  is  another  point 
to  be  observed  In  such  a  case.  The  party 
who  seeks  the  equitable  relief  must  show 
that  he  was  without  negligence  in  the  mat- 
ter. Equity  does  not  interfere  to  relieve  men 
of  tbe  consequences  of  their  own  careless- 
ness. If  the  defendant's  agent  contracting 
with  tbe  plaintiff  for  the  right  of  way  did 
not  know  to  what  extent  the  work  in  chan- 
ging the  line  had  progressed,  whose  fault 
was  it?  Neither  under  the  defendant's 
pleading  nor  proof  do  we  see  any  cause  to  re- 
verse the  Judgment  on  the  issues  under  tbe 
equitable  counter  suit. 

4.  Tbe  point  is  made  that  the  court  erred 
hi  directing  the  Jary  to  allow  the  Interest  on 
the  amount  of  damages  allowed.  The  argu- 
ment on  this  point  proceeds  on  the  theory 
that  this  is  a  suit  for  damages  for  a  trespass 
on  plaintiff's  land,  but  that  is  not  the  correct 
nature  of  this  action.  It  is  a  suit  for  that 
compensation  which  tbe  constitution  requires 
to  be  paid  to  the  plaintiff  before  his  land 
can  be  taken  for  the  public  use.  That  com- 
pensation was  due  and  payable  on  tbe  Cay 
that  defendant  took  possession  of  tbe  plain- 
tilTs  land.  The  compensation  is  assessed  as 
of  that  date,  and  the  plaintiff  is  entitled  to 
interest  on  the  sum  from  that  date.  Webster 
V.  Railway  Co.,  116  Mo.  114.  22  S.  W.  474. 
The  Judgment  is  alhrmed.    All  concur. 


CLABK  V.  PORTER. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

May  14,  1901.) 

SUPREME    CODRT— APPBLLATB    JURISDICTION 

—FEDERAL  QUESTIONS. 

1.  Id  order  to  give  the  supreme  court  appel- 
late jurisdictioD  on  the  ground  that  a  case  in- 
volves the  construction  of  the  federal  consti- 
tution, the  record  must  show  affirmatively  that 
the  protection  of  the  constitution  was  invoked 
by  the  losing  party  in  the  trial  court,  and  there 
denied. 

2.  Act  Ark.  April  9,  1891,  provided  that  notes 
given  for  patent  rights  should  be  subject  to  all 
defenses  in  tbe  hands  of  any  bolder.     Defend 
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■nt  executed  the  notes  in  suit,  dutc-d  May  1, 
1891,  for  stock  in  a  proposed  compuiiy  to  oper- 
ate a  patent.  Btld,  that  the  qaestion  whether 
the  act  had  taken  effect  at  the  date  of  the  notes 
did  not  involve  validity  of  the  art  under  the 
federal  constitntion,  and  hence  the  supreme 
court  had  no  appellate  jurisdiction  on  the 
KTound  that  the  case  involved  a  constitutional 
question. 

3.  The  question  of  fraud  in  the  procurement 
of  the  notes,  and  of  failure  of  consideration 
therefor,  did  not  involve  any  federal  right,  so 
a*  to  confer  such  jurisdiction. 

Appeal  from  St  Loula  circuit  court;  S.  P. 
Spencer,  Judge. 

Action  by  Mary  T.  Clarfc  against  Pleasant 
Porter.  From  a  Judgment  In  favor  of  plain- 
tiff, defendant  appi>aled  to  the  St  Lioula 
court  of  appeals,  which  certified  the  case  to 
the  supreme  court  on  the  groimd  that  It  In- 
valveCi  the  construction  ot  the  federal  con- 
stitution.   Remanded. 

Charles  B.  Stuart  and  Adiel  Sherwood,  tor 
appellant    W.  P.  Larew,  for  respondent 

MARSHALL,  J.  This  is  an  action  upon 
two  negotiable  promissory  notes,  for  $600 
each,  with  8  per  cent,  interest,  dated  May  1, 
1891,  executed  at  Muscogee,  Indian  Territory, 
by  tbe  defendant  to  the  order  of  R.  L.  Du- 
rall,  by  blm  Indorsed  before  maturity  to  the 
plaintiff,  and  payable  at  the  Merchants' 
Bank  in  Ft  Smith,  Ark.  The  petition  is  in 
tbe  usual  form.  Tbe  answer  is  a  general 
denial,  with  two  special  defenses:  First 
that  the  notes  were  procured  by  fraud,  and 
that  there  has  been  a  total  failure  of  con- 
sideration; and,  second,  that  tbe  notes  were 
given  for  a  purchase  of  the  right  to  use  a 
certain  patent  within  the  Indian  Territory, 
Oklahoma,  and  a  portion  of  Arkansas,  which 
Ouvall  and  his  associates  claimed  to  own, 
and  under  tbe  laws  of  Arkansas  tbey  were 
subject  to  all  tbe  defenses  that  could  have 
been  made  against  them  if  they  had  remain- 
ed In  Duvall's  hands.  Tbe  fraud  charged  In 
tbe  first  special  defense  Is:  Tbat  he  and  bis 
associates  represented  to  the  defendant  and 
others  that  they  owned  the  right  to  operate, 
and  to  form  companies  to  operate,  a  certain 
patent  fbr  the  successful  construction  and 
growth  of  a  certain  hedge  fence,  theretofore 
known  to  the  people  as  a  common  osage- 
orange  fence.  Duvall  induced  defendant  and 
others  to  subscribe  for  stock  in  a  company 
to  be  organized  by  him  for  such  purpose, 
and  caused  defendant  to  execute  the  notes 
sued  on.  In  payment  for  his  subscription  to 
the  stock  of  the  company,  upon  a  representa- 
tion and  agreement  that  the  notes  were  not 
to  be  negotiated,  and  tbat  the  business  would 
be  so  profitable  that  none,  or  only  a  small 
part  of  tbe  notes  would  ever  have  to  be  paid. 
Tbat  Duvall  and  associates  never  owned  any 
such  patent  or  right  under  such  patent  nor 
was  tbe  growing  of  an  osage-orange  fence 
patentable.  Tbat  the  plaintiff  took  the  notes 
with  full  knowledge  of  all  these  facts,  and 
bence  she  Is  not  a  bona  fide  purchaser  for 
value.    The  reply  Is  a  general  denial  of  tbe 


special  defenses  set  up  in  the  answar,  wttb 
two  special  matters  of  avoidance  thereof: 
(1)  That  in  January,  1801,  she  purchased,  for 
value  and  without  notice,  before  tlieir  ma- 
tttrity,  throe  promissory  notes,  for  $1,000 
each,  executed  by  defendant  to  the  order  of 
R.  L.  Duvall,  and  by  him  Indorsed  to  George 
B.  Graham;  tbat  In  April  or  May,  18i»l,  "In 
order  to  carry  out  and  effectuate,  as  she  is 
informed  and  believes  to  be  true,  a  com- 
promise adjustment  of  certain  business  trans- 
actions between  tbe  defendant  and  the  said 
Duvall  (of  which  she  has  ho  knowledge,  and 
to  which  she  was  in  no  wise  a  party  and  in 
no  way  related),  the  defendant  undertook  to 
and  did  execute  and  deliver  to  the  said  Du- 
vall bis  three  certain  promissory  notes,  of 
date  May  1,  1801,  and  of  which  the  notes 
herein  sued  on  are  two.  In  order  that  he 
might  use  the  same  in  taking  up  and  obtain- 
ing tbe  surrender  of  the  first  three  mention- 
ed notes  so  ocecuted  and  delivered  by  the  de- 
fendant as  aforesaid,  in  order  tbat  the  said 
Duvall  could,  in  pursuance  of  such  compro- 
mise adjustment  as  aforesaid,  surrender  the 
same  to  the  defendant;  that  thereafter,  in 
pursuance  of  tlie  said  agreement  between  tbe 
said  Duvall  and  Hie  defendant,  and  for  the 
purpose  thereof,  said  Duvall  offered  her,  in 
consideration  of  the  sum  of  $500,  and  in  fur- 
ther consideration  that  she  would  surrender 
the  said  notes  of  tbe  defendant,  so  held  by 
her  and  acquired  by  her  as  aforesaid,  to  blm, 
to  be  delivered  to  defendant  as  afomald, 
and  herein  sued  on,  which  said  offer  or  propo- 
sition she  thereupon  in  good  faith  accepted, 
and  thereupon,  and  as  contemporaneous  acta, 
she  surrendered  to  the  said  Duvall  tbe  said 
three  notes  of  tbe  defendant  so  owned,  ac- 
qnlred,  and  held  by  her  as  aforesaid,  to  be 
surrendered  by  him  to  the  defendant  am 
aforesaid,  and  he  delivered  to  her,  among 
such  new  notes,  the  notes  sued  on  in  this 
cause,  duly  Indorsed  by  hira  before  the  ma- 
turity thereof,  and  immediately  thereafter  de- 
livered, as  she  Is  Informed  and  believes  and 
charges  to  be  true,  the  three  said  notes  for 
$1,000  each,  surrendered  by  the  said  Duvall 
as  aforesaid  to  the  said  defendant  who  since 
then  has  been  and  now  is  In  possession  of 
same,  as  she  avers.  (2)  For  reply  to  the  sec- 
ond paragraph  of  tbe  amended  answer  bere^ 
In,  plaintiff  says  It  Is  not  true,  and  she  there- 
fore denies,  that  the  notes  herein  sued  on 
were  given  for  the  purchase  or  payment  of 
the  rl^'ht  to  use  a  certain  patent  as  In  saUl 
second  paragraph  alleged.  Plaintiff  says  It 
Is  true  that  said  notes  are  payable  In  said 
state  of  Arkansas,  but  she  denies  that  under 
tbe  laws  In  force  In  said  state  they  are  li- 
able In  the  bands  of  this  plaintiff  to  all  of  tht* 
defenses  which  the  makers  thereof  have 
against  tbe  original  payee,  as  defendant 
therein  alleges.  She  denies  that  said  note 
bad  Its  Inception  In  fraud,  or  tbat  tbe  gou- 
sideration  for  same  has  failed." 

There  Is  no  substantial  conflict  tat  the  evi- 
dence as  to  tbe  origin  or  consideration  for 
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the  notes  sued  on.  Dn-viiU  represented  to  the 
defendant  and  others  lu  the  Indian  Territory 
that  be  owned  a  certain  patent  for  an  osage- 
orange  fence,  and  induced  persons  to  sub- 
scribe for  stock  in  a  proposed  company  to 
operate  the  patent  and  to  give  their  notes 
In  payment  for  their  stoclc  subscriptions,  up- 
on his  promise  not  to  transfer  the  notes,  but 
to  famish  the  working  capital  for  malting 
the  enterprise  a  success.  No  company  was 
organized,  and  no  fences  constructed,  but  the 
notes  were  negotiated.  The  defendant  sub- 
scribed for  $3,000  stoclc,  and  gave  three 
notes,  of  $1,000  each,  therefor.  Thereafter 
the  plaintiff,  who  had  lately  received  an  in- 
Iietitance,  mostly  In  the  shape  of  5  per  cent, 
bonds,  from  the  East,  was  looking  for  a 
home  In  Missouri.  She  met  Graham,  an  ac- 
complice of  Durall,  on  a  train.  He  Induced 
her  to  buy  notes  so  executed,  defendant's 
among  them,  to  the  amount  of  $5,000;  she 
paying  therefor  $3,500.  She  did  not  know 
anything  about  the  solvency  of  any  of  the 
makers  of  the  notes,  and  says  she  bad  nev^ 
seen  a  promissory  note  before;  but  as  her 
bonds  drew  only  5  par  cent,  and  as  the 
notes  drew  8  per  cent,  and  as  she  was  get- 
ting the  notes  for  $1,600  less  than  their  face 
ralue,  she  made  the  exchange  and  purchase. 
She  was  afterwards  approached  by  Graham, 
and  told  that  there  was  trouble  about  the 
matter,  the  people  were  dissatisfied  about 
the  company,  and  that  there  would  probably 
be  a  lawsuit  over  It  and  asked  to  lend  her 
notes  to  Duvall  so  he  could  compromise  the 
matter  with  the  makers  of  the  notes.  She 
refused  at  first,  but  when  Dnvall  himself 
saw  her  about  it,  and  promised  to  give  her 
J500,  and  the  three  new  notes  of  the  defend- 
ant for  $500  each,  she  consented  to  the  ar- 
rangement and  delivered  the  three  $1,000 
notes  to  Dnvall,  to  be  by  him  surrendered  to 
the  defendant  and  thereafter  accepted  in 
lien  thereof  the  three  $500  notes  made  by  the 
drfendant  of  which  the  two  notes  sued  on 
herein  were  a  part.  This  compromise  or  ad- 
justment was  caused  by  the  people  whom 
Dnvall  had  induced  to  subscribe  for  stock 
originally  raising  a  row  about  the  fraud  be 
Iiad  perpetrated  on  them  In  not  organizing 
any  company  or  building  any  hedge  fences, 
and  in  negotiating  the  notes  they  had  given 
lilm.  The  compromise  consisted  of  Duvail 
retumhig  the  original  notes,  and  letting  the 
"obscribers  off  with  one  half  of  their  8u1> 
>criptions,  taking  new  notes  for  the  other 
lialf,  and  organizing  a  company  under  the 
laws  of  Arkansas.  No  patent  osnge-orange 
hedge  fences  were  ever  constructed,  how- 
ever. 

On  the  9th  of  April,  1891,  the  statutes  of 
Arkansas  were  amended  so  as  to  provide  as 
follows: 

"Sec.  492.  Nothing  In  the  preceding  section 
shall  apply  to  a  bill  of  exchange  or  negoti- 
able note,  transferred  in  good  faith  and  for 
value  before  matmrity,  but  such  instrument 
shall  be  governed  by  the  rules  of  the  law 


merchant  concerning  commercial  and  nego- 
tiable paper:  provided,  the  payer  and  drawer 
In  all  notes,  drafts  and  bills  of  exchange  ex- 
ecuted or  drawn  In  payment  of  any  patent 
right  or  patent  right  territory  shall  be  per- 
mitted to  make  all  defenses  against  any  as- 
signee, indorser,  bolder  or  piurchaser  of  such 
note,  draft  or  bill  of  exchange  that  could 
have  been  made  against  the  original  payee  or 
drawee  whether  such  note,  draft  or  bill  of 
exchange  be  assigned  or  transferred  before 
maturity  or  not 

"Sec.  493.  Any  vendor  of  any  patent  right 
machine.  Implement,  substance  or  instrument 
of  any  kind,  or  character  whatsoever,  when 
the  said  vendor  of  the  same  effects  the  sale 
of  the  same  to  any  citizen  of  this  state  on  a 
credit  and  takes  any  character  of  negotiable 
instrument  in  payment  of  the  same,  the 
said  negotiable  instrument  shall  be  executed 
on  a  printed  form,  and  show  upon  its  face 
that  it  was  executed  in  consideration  of  a 
patent  machine,  lmplem«it  substance  or  in- 
strument as  the  case  may  be,  and  no  person 
shall  be  considered  an  innocent  holder  of 
the  same,  though  he  may  have  given  value 
for  tbe  same  before  maturity,  and  the  mak^r 
thereof  may  make  defense  to  the  collection 
of  the  same  In  the  hands  of  any  btrider  of 
said  negotiable  instrument  and  all  •  such 
notes  not  showing  on  their  face  for  what 
they  were  given  shall  be  absolutely  void." 

It  does  not  appear  frcHn  this  record  wheth- 
er the  patent  osage-ornnge  hedge  fence 
scheme  Induced  the  adoption  of  this  statute 
by  the  state  of  Arkansas,  or  whether  Its 
passage  at  that  time  was  only  a  happy  coin- 
cidence. 

Upon  the  facta  so  appearing,  the  trial 
court,  of  its  own  motion,  instructed  the  Jury 
as  f<rflowB:  "If  the  Jury  believe  from  tbe 
evidence  that  said  notes  were  bought  by 
plaintiff,  before  maturity,  in  tbe  due  coarse 
of  business,  for  value  and  in  good  faith  on 
her  part,  she  is  entitled  to  recover,  and  they 
will  find  for  her,  unless  from  the  evidence 
you  believe  that  the  notes  sued  on  were  giv- 
en by  defendant  In  payment  of  any  patent 
right  at  patented  machine,  implement  sub- 
stance, or  instrument  of  any  kind.  If  from 
the  evidence  you  believe  that  the  notes  sued 
on  were  given  by  defendant  in  payment  of 
any  patent  right  or  patented  machine,  im- 
plement substance,  or  Instiniment  of  any 
kind,  then  your  verdict  should  be  for  the 
defendant  If  your  verdict  is  for  the  plain- 
tiff under  the  above  instruction,  you  will 
find  for  her  in  the  sum  of  one  thousand  dol- 
lars ($1,000),  with  Interest  thereon  from  May 
1,  1891,  at  eight  (8)  per  cent  to  date.  If 
your  verdict  is  for  the  defendant  you  will 
simply  so  state  in  your  verdict  The  court 
further  Instructs  you  that  tbe  burden  of 
proving  that  the  said  notes  were  griven  for  a 
patent  right  or  patented  device  or  substance, 
Is  upon  the  defendant,— that  is,  that  the  de- 
fendant must  prove  by  a  preponderance  of 
tlie  evidence  to  your  satisfaction  that  the 
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notes  were  tlins  given;  and  by  preponderance 
of  the  evidence  Is  meant  that  in  your  judg- 
ment the  testimony  to  sustain  the  defend- 
ant's said  position  outweighs  In  point  of 
credibility  the  testimony  to  the  contrary." 
The  defendant  saved  proper  exception  to  this 
charge.  The  court  refused  the  following  in- 
structions asked  by  the  defendant:  "Now 
comes  the  defendant,  and  asks  the  court  to 
give  the  following  Instruction:  'In  this  case 
it  appears  from  the  evidence  that  the  notes 
herein  sued  on  were  for  a  patent  right,  and 
such  being  the  case,  under  the  laws  appli- 
cable to  said  notes,  the  plaintiff  herein  la 
not  a  bona  fide  purchaser,  and  the  defendant 
may  make  any  defense  to  said  notes  that 
he  could  have  made  against  the  original 
payee,  Duvall;  and,  if  you  find  that  the 
consideration  for  said  notes  has  totally  fall- 
ed,  you  will  find  for  defendant  And  now 
comes  this  defendant,  and  moves  the  court  to 
instruct  the  Jury  to  return  a  verdict  for  the 
defendant  on  the  whole  case.  If  you  be- 
lieve that  the  notes  herein  sued  on  were  giv- 
en for  a  patent  right,  you  will  find  for  the  de- 
fendant,'—which  the  court  refused,  and  de- 
fendant objected,  and  excepted  to  the  action 
of  the  court  at  the  time."  The  Jury  found 
for  the  plalntier  In  the  sum  of  |1,561.33.  Aft- 
er proper  steps,  the  defendant  appealed  to 
the  St.  Louis  court  of  appeals.  That  court 
certified  the  case  to  this  court,  on  the  ground 
that  the  case  Involved  the  construction  of 
the  constitution  of  the  United  States,  and 
fell,  therefore,  within  the  appellate  Jurisdic- 
tion of  this  court 

In  order  to  give  this  court  appellate  Ju- 
risdiction on  the  ground  that  the  case  in- 
volves the  construction  of  the  constitution  of 
the  United  States,  it  must  affirmatively  ap- 
pear from  the  record  that  the  protection  of 
the  federal  constitution  was  Invoked  in  the 
trial  court  and  denied  by  that  court  to  the 
losing  party  before  that  forum.  Vaughn  v. 
Hallroad  Co.,  145  Mo.,  loc.  clt  67,  46  S.  W. 
9ri2;  Bbewalter  v.  Railway  Co.,  152  Mo.,  loc. 
clt  .551,  54  S.  W.  224.  The  record  in  this  case 
nowhere  shows  a  compliance  with  this  rule. 
The  federal  constitution  was  not  relied  upon, 
invoked,  or  referred  to  in  the  pleadings  or 
instructions  or  In  any  of  the  proceedings  in 
the  circuit  court,  by  the  parties,  the  attor- 
neys, or  the  court,  nor  was  any  protection 
afforded  by  that  instrument  denied  to  either 
party  by  that  court  Cases  must  be  tried 
in  the  appellate  courts  on  the  Issues  raised 
and  decided  in  the  trial  courts.  The  reply 
first  deules  the  fraud  raised  in  the  answer; 
and,  second,  denies  that  under  the  laws  then 
In  force  In  Arkansas  the  defendant  is  entitled 
to  go  Into  the  question  of  the  notes  having 
been  given  In  payment  for  a  patent  right; 
and  the  particular  underlying  contention  of 
the  plalntifr  is  that  the  act  of  April  9.  1891, 
did  not  take  eflTect,  under  the  constitution  of 
Arkansas,  until  00  days  after  the  adjounu 
ment  of  the  session  of  the  legislature  of  that 
year,  and  hence  it  was  not  in  force  on  May 


1,  1891,  when  the  notes  sued  on  were  exe- 
cuted. This  is  a  very  different  question  from 
the  validity  of  the  act  under  the  constitution 
of  the  United  States.  It  raises  a  question  as 
to  the  applicability  of  the  act  to  the  case  at 
bar,  but  does  not  question  the  constitutionali- 
ty of  the  act  The  trial  court  as  shown  by 
the  Instruction  given,  decided  this  conten- 
tion against  the  plaintiff,  and  the  plaintiff 
acquiesced  in  that  ruling  by  not  excepting  to 
the  ruling  and  by  not  appealing  therefrom. 
Hence  the  plaintiff  cannot  be  heard  in  an 
appellate  court  to  question  the  correctness  of 
the  ruling.  As  the  ruling  was  in  favor  of 
the  defendant,  he  caimot  be  heard  to  com- 
plain. This  question  is  not,  therefore.  In 
this  state  of  the  record,  open  to  review,  even 
if  it  could  be  said  to  involve  a  consideration 
of  the  constitutionality  of  the  act 

The  only  other  question  raised  by  the 
pleadings  or  instinictions,  or  by  any  proceed- 
ing had  in  the  case  in  the  trial  court  is  the 
question  as  to  the  fraud  in  the  procurement 
of  the  notes  and  the  failure  of  consider- 
ation therefor.  No  federal  right  is  involved 
In  the  decision  of  this  question.  Hence  this 
court  has  no  Jurisdiction  of  the  cause.  For 
these  reasons,  the  case  Is  remanded  to  the  St 
Louis  court  of  appeals.    All  concur. 


LEMMONS  et  al.  v.  McKINNET  et  nx. 
(Supreme  Court  of  Klissouri,  Division  No.  1. 
May  14,  1901.) 
BOUNDARIES— AGREED     LINE— ADVERSE    POS- 
SESSION—ADMISSION— ADMISSION  BT  HUS- 
BAND—EFFECT  ON  WIFE'S  TITLE. 

1.  A  conveyance  described  the  land  conveyed 
Bs  a  certain  number  of  acres  off  part  of  a  cer- 
tain sectioQ,  and  subsequently  the  grantor  and 
one  claiming  tmder  his  grantee  measured  all 
the  boundaries  of  the  land  conveyed,  aad  agreed 
that  in  the  spring  followiag  the  measurement 
they  would  plant  a  hedge  on  the  boundary  line 
80  laid  off,  which  they  did,  each  planting  a  half. 
Held,  in  ejectment  between  their  heirs,  the 
boundary  line  being  in  dispute,  that  there  was 
no  evidence  to  justify  the  submission  of  the 
case  to  the  jury  on  the  theory  that  the  hedge 
was  only  intended  to  mark  the  boundary  until 
the  true  line  should  be  ascertained;  it  being  in 
fact  a  settlement  of  the  boundary  binding  on 
the  parties. 

2.  Where  the  issue  is  whether  land  has  been 
acquired  by  adverse  possession  by  a  married 
woman,  declarations  of  her  husband  as  to  the 
character  of  the  possession  can  have  no  effect 
upon  her  title. 

3.  The  declarations  of  a  husband  as  to  the 
character  of  his  wife's  possession  of  land  can 
have  no  effect  upon  her  title,  ncuuired  by  ad- 
verse posse.ssion,  where  the  declarations  are 
made  after  the  maturity  of  the  title. 

Appeal  from  circuit  court.  Saline  county; 
Richard  Field,  Judge. 

Action  by  Adrian  K.  Lemmons  and  others 
against  Willis  McKlnney  and  wife.  From  a 
Judgment  In  favor  of  plaintiffs,  defendants 
appeal.    Reversed. 

This  is  a  suit  in  ejectment  for  a  strip 
of  land  containing  about  four  acrea  It 
arises  out  of  a  disputed  boundary  between 
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the  a^olning  lands  of  plalntiffa  and  de- 
fendant Martha  McKlnney.  R.  M.  Lem- 
mons,  now  deceased,  was  tbe  common  source 
of  tlUe.  In  1S81  be,  being  tbe  owner  of  a 
tract  of  175  acres,  made  a  deed  conreying 
to  bis  son,  the  plaintiff  A.  K.  Lemmous,  a 
part  of  it,  which  he  described  in  tbe  aeed  as 
follows:  "Twenty-three  acres  off  the  north 
end  of  tbe  cast  half  of  tbe  southwest  quarter, 
and  twenty-three  acres  off  the  north  end  of 
the  west  half  of  tbe  southeast  quarter;  also, 
commencing  fifty-five  yards  south  of  tbe 
northwest  comer  of  tbe  northeast  quarter  of 
the  southeast  quarter,  running  one  hundred 
yards  east;  thence  south  thirty-five  rods; 
thence  west  one  hundred  yards  until  It  in- 
tersects the  line  of  said  east  half  of  the 
southwest  quarter  and  west  half  of  the  south- 
east qnarter,— containing  fifty  acres,  all  in 
section  7,"  etc.  Shortly  after  the  execution 
of  that  deed,  in  September,  1881,  A.  K.  Iwem- 
mons,  tbe  grantee  therein,  sold  tbe  land  to 
H.  H.  Brown  by  deed  with  the  same  descrip- 
tion. Directly  after  Brown's  purchase,  be 
and  R.  M.  Lemmons,  the  father  of  tbe  plain- 
tiffs, and  tbe  then  owner  of  tbe  rest  of  tbe 
tract,  went  together  and  measured  off  tbe 
land  they  understood  to  be  covered  by  tbe 
deed  from  B.  M.  Lemmons  to  his  son,  and 
the  deed  from  tbe  son  to  Brown.  Brown  at 
that  time  was  60  years  old,  and  Lemmons  as 
old.  or  perbatw  older.  The  two  did  tbe 
work  theinselTes  of  measuring  tbe  land, 
using  a  surveyor's  chain,  taking  certain 
stones  which  they  recognized  as  monuments, 
and.  running  the  lines  and  making  tbe  meas- 
uiements,  established  tbe  boundary  to  their 
mutual  satisfaction,  and  agreed  that  in  the 
spring  following  they  would  plant  a  hedge 
on  the  line  so  laid  off;  and  this  tbey  did. 
Brown  planting  one  half,  and  Lemmons  the 
other  half;  and  that  hedge  was  standing 
at  the  date  of  tbe  trlaL  Within  two  months 
from  tbe  date  of  bis  deed  (that  la,  in  No- 
vember, 1881)  Brown  took  possession  of  the 
land  BO  measured  off  to  him,  by  putting  his 
son-in-law  and  daughter,  tbe  defendants 
herein,  in  occupancy  of  it;  and  they  have 
occnpied  it  continuously  ever  since,  cultivat- 
ing the  land  up  to  the  hedge,  and  treating 
the  hedge  as  tbe  boundary  of  their  land.  In 
1892,  after  the  death  of  Brown,  the  land 
contained  In  bis  purchase  under  the  above- 
named  deeds  was,  in  a  deed  of  settlement 
among  his  heirs,  conveyed  to  his  daughter, 
the  defendant  Martha  McKlnney.  After  the 
transactions  above  mentioned,  R.  M.  Lem- 
mons made  a  deed  sonveylng  tbe  remainder 
of  his  original  175-acre  tract  to  his  daugh- 
ter Charity  M.  Lemmons.  She  died  in  1898. 
The  plaintiffs  are  ber  brothers  and  sisters 
ud  heirs,  and  claim  as  such  under  tbe  deed 
tiom  their  father  to  her.  R.  M.  Lemmons 
died  about  1890.  In  1897  Charity  Lemmons 
had  a  survey  of  the  land  made  by  F.  H. 
Boyd,  tbe  county  surveyor;  and,  according 
to  the  testimony  of  plaintiffs'  witnesses,  the 
sorrey  showed  that  the  true  line  to  mark 


off  60  acres  as  called  for  by  the  deed  to 
Brown  runs  66  feet  north  of  the  hedge,  and 
the  strip  of  66  feet  is  tbe  subject  of  this  suit 
On  the  part  of  defendants  the  testimony  tend- 
ed to  show  that  they  had  been  in  continuous 
open,  adverse  possession  for  16  years  or 
more,  claiming  the  land  ap  to  tbe  hedge,  and 
tbe  only  testimony  of  the  plaintiffs  which  is 
claimed  to  be  to  the  contrary  was  that  In 
rebuttal  tending  to  show  that  WlUls  McKln- 
ney, the  husband  of  Martha  McKlnney,  Just 
before  the  Boyd  survey  had  spoken  of  hav- 
ing a  survey  made  to  ascertain  tbe  true 
line,  and  that  upon  tbe  occasion  of  the  Boyd 
survey  be  had  said  that  bis  deed  called  for 
50  acres,  and  if  tbe  survey  left  him  50  acres 
he  would  be  satisflod ;  that  the  strip  between 
tbe  hedge  and  the  line  run  by  Boyd  was  not 
his,  and  be  did  not  want  It,— and  that  it  was 
not  until  after  a  neighbor  had  suggested  to 
him  that  tbey  bad  been  in  possession  too 
long  to  permit  any  one  to  question  their 
right  that  be  disputed  tbe  correctness  of  the 
survey.  A  witness  for  plaintiffs  also  testi- 
fied that  in  a  conversation  with  Mr.  and  Mrs. 
McKlnney  about  the  strip  marked  off  by  the 
Boyd  survey,  tbe  witness  told  them  that 
their  deed  was  for  60  acres,  and  If  they  got 
this  4  acres  tbey  would  have  more  than  thebr 
deed  called  for.  "They  said  they  did  not 
know  whether  that  was  their  land  or  not 
until  they  knew  whether  the  survey  was 
right  or  not"  As  to  the  alleged  survey  con- 
templated by  McKlnney,  the  piaintlfTs  tes- 
timony left  it  in  doubt  whether  he  was  talk- 
ing about  running  tbe  line  in  question,  or  a 
line  between  him  and  bis  neighbor  on  the 
east,  about  which  there  was  some  question. 
This  rebuttal  testimony  was  contradicted  by 
testimony  for  defendants.  Tbe  cause  was 
submitted  to  tbe  Jury  under  instructions 
which  appear  to  have  been  lost  out  of  tbe 
papers,  and  therefore  do  not  appear  in  this 
record.  The  verdict  was  for  the  plaintiffs, 
and  Judgment  followed,  from  which  this  ap- 
peal was  duly  taken. 

R.  M.  Reynolds  and  Alf.  F.  Rector,  tor  ap- 
pellants. Duggins  &  Ralney,  for  respond- 
ents. 

VALLIANT,  J.  (after  stating  tbe  facts). 
As  tbe  Instructions  are  not  before  us,  we  do 
not  know  upon  what  theory  the  case  was 
given  to  the  Jury.  In  this  condition  of  the 
record,  the  Judgment  would  be  a£9rmed  If 
there  was  evidence  to  sustain  the  verdict 
The  respondents  In  their  brief  contend  that 
the  evidence  was  conflicting  as  to  the  char- 
acter of  the  possession  of  defendants;  that 
is,  as  to  whether  it  was  adverse  to  plaintifls' 
title.  But  we  perceive  no  such  conflict  In 
the  first  place,  the  land  does  not  belong  to 
McKlnney,  but  to  his  wifa  He  could  not 
destroy  ber  title  even  by  his  solemn  deed, 
and  much  less  could  he  impair  it  by  bis  loose  . 
talk.  And,  secondly,  these  alleged  conversa- 
tions occurred  !n  1897,  long  after  the  title  of 
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Mn.  McKtamey  had  matured  by  adTerse  i)08- 
session.  Byen  If  what  be  might  hare  said 
before  could  hare  affected  his  wife's  title,  it 
could  not  have  the  effect  to  devest  a  title 
already  perfected.  Hedges  y.  Pcdiard,  149 
Mo.  217.  50  S.  W.  880. 

Uespondents  also  present  the  proposition 
that  where  proprietors  of  adjoining  lands 
haye  a  diyidlng  fence  which  both  sappose  to 
be  on  the  line,  but  neither  claims  more  than 
to  the  true  line,  and  occnpies  to  the  fence 
only,  subject  to  the  future  ascertainment  of 
Its  proper  location,  possession  under  such 
condition  Is  not  adverse.  That  Is  a  correct 
proposition,  and  is  supported  by  the  deci- 
sions cited  by  the  learned  counsel.  Jacobs 
V.  Moseley,  91  Mo.  457.  4  8.  W.  135;  Krider 
V.  MUner,  89  Mo.  145.  12  S.  W.  461;  Pharls 
V.  Jones,  122  Mo.  125,  26  S.  W.  1032;  Mc- 
WlUlams  V.  Samuel,  123  Mo.  659,  27  S.  W. 
560.  But  when  the  possession  up  to  the 
fence,  under  apparent  claim  of  ownership, 
has  been  held  for  the  period  covered  by  the 
statute  of  limitations,  the  burden  is  on  the 
plaintiff  to  show  that  the  holding  was  sub* 
Ject  to  future  ascertainment  of  the  true  line. 
Hedges  y.  Pollard,  supra.  If  the  case  was 
^ven  to  tbe  Jury  under  instructions  that 
authorized  a  verdict  for  the  plaintiffs  on  the 
theory  that  the  hedge  was  only  to  mark  the 
boundary  until  the  true  line  should  be  as- 
certained, there  was  nothing  in  the  evidence 
to  Justify  the  submission  of  such  a  theory. 
When  Mr.  Brown  purchased,  he  and  the 
plaintiffs'  father  went  about  laying  off  the 
land  called  for  by  the  deed  with  deliberation. 
The  deed  itself  gave  no  distances  or  metes 
and  bounds,  except  those  of  the  4  acres  in 
the  N.  W.  ^  of  the  S.  B.  ft  of  section  7.  As 
to  46  of  the  50  acres  called  for,  the  only  de- 
scription in  the  deed  was  "Twenty-three 
acres  off  the  north  end  of  the  east  half  of 
the  southwest  quarter,  and  twenty-three 
acres  off  tbe  north  end  of  the  west  half  of 
the  southeast  quarter."  This  was  a  deed 
from  a  father  to  a  son.  and.  It  seems,  no 
measuring  off  accompanied  the  execution  of 
the  deed;  but  when  the  son  sold  to  Brown, 
and  the  land  was  no  longer  in  tbe  family, 
then  the  ascertainment  of  the  boundary  line 
appears  from  their  conduct  to  have  been 
deemed  necessary  by  tbe  two  adjoining  own- 
ers. And  with  that  object  in  view  they 
went  together,  and  with  a  surveyor's  chain 
measured  the  land,  and  established  the  line 
to  their  own  satisfaction,  and  each  there- 
after respectively  held  and  cultivated  up  to 
that  line.  There  Is  nothing  In  the  evidence 
to  indicate  that  either  contemplated  that  a 
more  technical  survey  should  be  thereafter 
had,  or  that  eltlier  of  them  desired  anything 
more  accurate.  They  were  dealing  with  their 
own,  and  had  a  right  to  agree  upon  the  line, 
and  their  agreement  did  not  depend  for  its 
validity  upon  the  line  being  technically  true. 
Under  such  circumstances,  this  court  has 
said,  "Then,  when  the  line  is  drawn  and  the 
possession  is  taken,  the  deed  Is  accomplished. 


and  each  owns  up  to  tbe  line  aa  fully  mm  ir 
it  were  a  natural  boundary  and  their  respect- 
ive deeds  called  for  It"  BrununeU  v.  Har- 
ris, 148  Mo.  430,  50  S.  W.  98.  And  la  the 
same  opinion  It  Is  said  that  possession  and 
use  up  to  such  line  is  evidence  of  such  an 
agreement.  If  further  evidence  that  they 
Intended  this  to  be  the  permanent  line  be- 
tween them  were  needed,  it  la  furnished  in 
the  fact  that  when  they  laid  it  out  they 
then  and  there  agreed  to  plant,  and  in  the 
spring  did  plant,  each  one-half,  a  hedge  upon 
it,  which  has  endured  longer  than  the  lives 
of  both  of  them.  No  subsequent  survey  coold 
change  that  boundary.  There  Is  nothing  in 
the  evidence  upon  which  a  verdict  lor  the 
plaintiffs  could  be  sustained.  The  Judgment 
of  the  circuit  court  Is  therefore  reversed 
All  concur. 


VON  ARB  et  aL  y.  THOMAS  et  aL 

(Supreme  Coort  of  MIssoari,  Division  No.  2. 

May  7,  1901.) 

DOWER— ESTATE    OF    INHERITANCE— REMAIH- 
DEK— INTERVKNINO  FREEHOLD— TER- 
MINATION—ELECTION. 

1.  Where  land  was  devised  to  testator's  wife 
for  life,  and  after  her  death  to  their  son,  who 
died  during  his  mother's  lifetime,  the  widow  of 
the  son  was  not  entitled  to  dower  in  the  lands, 
since  the  mother  had  a  freehold  estate  for  life, 
intervening  before  the  remainder  to  tbe  aon 
could  vest  in  possession  either  in  fact  or  in  law, 
which  freehold  did  hot  end  during  his  cover- 
ture so  as  to  vest  an  estate  of  inueritance  in 
him. 

2.  Tbe  widow,  having  no  dower  Id  tbe  land, 
could  not  elect  to  take  one-half  of  tbe  land,  sub- 
ject to  debts.  In  lieu  of  dower,  as  authorized  by 
1  Wag.  St.  p.  539,  S8  5,  8,  10,  and  Rev.  St. 
1888,  I  451& 

Appeal  from  circuit  court,  Carroll  county; 
W.  W.  Rucker,  Judge.  < 

Ejectment  by  Melissa  Von  Arb  and  others 
against  Joseph  Thomas  and  others.    From  a 
Judgment  in  favor  of  plaintiffs,  defendants        i 
appeal.    Reversed.  i 

This  is  an  action  of  ejectment  for  certain 
lands  In  Carroll  county.  Henry  Knipsctiild 
is  the  admitted  common  source  of  title.  Tbe 
cause  was  tried  upon  the  following  agreed 
statement  of  facts:  "Henry  Knipschild  died 
on  the  2Sth  day  of  August,  1874.  leaving  the 
following  will,  which  was  duly  probated  Oc- 
tober 1,  1.S74:  'I,  Henry  Knipschild,  make 
this,  my  last  will  and  testament  I  desire 
that  my  wife,  Elizabeth,  after  my  death, 
shall  have  all  my  property,  real  and  person- 
al, for  her  lifetime;  and  that  after  her  death 
all  shall  go  to  my  son,  George,  provided  he 
is  of  legal  age.  I  appoint  John  Stenam  ex- 
ecutor of  this,  my  will.  Henry  Knipschild.' 
Attested  August  28,  1874.  Henry  Knipschild 
left  as  bis  widow,  Elisabeth  Knipschild,  and 
as  his  son  and  only  heir  at  law,  George 
Knipschild.  That  at  the  time  of  his  death 
he  owned  the  real  estate  described  in  the  pe- 
tition. That  tbe  son,  George  Knipschild,  aft- 
erwards married  the  plaintiff  Melissa  Von 
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Alb.  That  said  eeorge  Knipscbild  died  in- 
testate, and  wjthout  Issue,  on  tbe  22d  day  of 
July,  1£75,  five  days  before  arrlviiig  at  the 
age  of  21  years,  and  left  the  said  Melissa  his 
widow,  who  afterwards  married  the  co-plain- 
tlS,  George  Von  Arb;  and  is  now  bis  wife. 
That  Elizabeth  Knlpsebild,  the  widow  of 
Henry  Knipscbild,  tbe  ancestor,  remained  In 
possession  of  tbe  real  estate  in  controTorsy 
from  the  death  of  her  husband,  Henry  Knips- 
cbild, np  to  the  time  of  her  death,  wtilch  oc- 
curred on  the  6th  day  of  November,  1894. 
That  then  defendant  John  Thomas  was  the 
tenant  of  Elizabeth  Knipscbild,  in  possession 
of  the  premises  at  the  tUne  of  her  death  on 
said  6th  day  of  November,  18&1,  and  is  still 
In  possession  as  tenant  of  John  Coggbnm, 
her  administrator.  That  letters  of  adminis- 
tration -were  Issued  to  Thomas  Orchard  on 
tbe  2d  day  of  May,  1685,  as  administrator  of 
the  estate  of  O«orge  Knipscbild,  deceased. 
That  tbe  two  years  required  by  law  for  keep- 
ing open  the  estate  of  George  Knipscbild 
have  expired,  and  that  no  assets  have  come 
into  tbe  bands  of  the  administrator,  and  no 
debts  hare  been  proven  up  against  his  es- 
tate. That  Elizabeth  Knipscbild  died  No- 
vember 6, 1894,  Intestate,  leaving  no  children, 
nor  father  nor  mother,  but  defendants,  as  her 
only  heirs  at  law.  That  said  George  Knlps- 
cbild,  deceased,  was  the  son  of  Elizabeth 
Knipscbild  and  Henry  Knipscbild.  That 
John  Coggbum  is  tbe  duly  qualified  and  act- 
ing adpiinistrator  of  the  estate  of  Elizabeth 
Knipechild,  deceased.  That  on  the  IStb  day 
of  May,  1895,  plaintiff  Melissa  Von  Arb,  as 
widow  of  George  Knipscbild,  Joined  with  her 
present  husband,  George  H.  Von  Arb,  and 
filed  in  the  probate  court  of  Can-oil  county, 
Missouri,  her  election  to  talce  one-half  of  tbe 
real  and  personal  estate  of  said  George 
Knipscbild;  the  essential  pai-ts  of  which  are 
in  words  and  figures  as  follows:  'Whereas, 
George  Knipscbild  died  intestate  on  the  18th 
day  of  August,  1875,  without  any  child  or 
otl«r  descendants  capable  of  inheriting,  and 
leaving  Melissa  Knipschild  bis  widow;  and 
whereas,  at  the  time  of  his  death,  tbe  said 
George  Kxipschild  was  the  owner  of  the  fol- 
lowing described  real  estate  [setting  out  de- 
scription as  in  petition];  and  whereas,  tbe 
mother  of  said  George  Knipschild,  deceased, 
tiad  a  life  estate  in  said  real  estate,  and  died 
on  the day  of ,  1894;  and  where- 
as, the  said  Melissa  Knipschild  and  George 
H.  Von  Arb  were  married  on  the  2d  day  of 
April,  1S95,  and  are  now  husband  and  wife; 
and  whereas,  letters  of  administration  were, 
on  the  2d  day  of  May,  1895,  granted  to  Thom- 
as Orchard,  public  administrator  of  said  Car- 
roll county,  on  tbe  estate  of  said  George 
Enipschild,  deceased,  by  the  probate  court  of 
Carroll  county,  Missouri:  Now,  tlierefore, 
tbe  said  Melissa  Von  Arb  (formerly  Melissa 
Knipschild,  and  widow  of  George  Knips- 
child, deceased)  and  George  H.  Von  Arb,  her 
hnsband,  hereby  declare  tliat  the  said  Melis- 
sa Von  Arb  elects  to  take,  as  the  widow  of 


said  George  Knipschild,  deceased,  one-half  of 
the  real  and  personal  estate  belonging  to 
said  George  Knipschild,  ber  late  husband  at 
the  time  of  his  death'— <duly  signed  and  ac- 
knowledged). Another  and  similar  'election,' 
filed  by  said  parties  in  the  probate  court  of 
Camdl  county,  Mlssonrl,  on  tbe  2d  day  of 
May,  1896,  the  original  of  which  was  filed 
for  record  bi  the  ofiSce  of  the  recorder  of 
deeds  of  Carroll  county,  Missouri,  May  2, 
1896.  That  defendant  Joseph  Thomas  -was 
in  possession  of  the  real  estate  described  in 
tbe  petition  at  tbe  time  of  the  institution  of 
the  ejectment  suit,  and  that  the  monthly 
value  of  the  rents  and  profits  is,  and  has  been 
since  the  commencement  of  this  suit,  $15." 
The  circuit  court  found  the  issues  for  plain- 
tiff, and  defendants,  within  four  days,  filed 
their  motions  for  new  trial  and  in  arrest, 
which  were  overruled,  and  they  duly  except- 
ed and  appealed  to  this  court.  In  connection 
with  this  case,  another  suit  In  equity  be- 
tween the  heirs  of  Henry  Knipscbild  and  the 
heirs  of  Elizabeth,  praying  a  construction  of 
tbe  win  of  said  Henry,  was  tried,  and  the 
circuit  court  decreed  that  tbe  will  created  a 
vested  remainder  in  bis  son,  George,  and 
simply  postponed  tbe  enjoyment  thereof  un- 
til be  reached  his  majority;  and  that  on  the 
death  of  George,  his  mother,  being  bis  only 
heir  at  law,  inherited  this  remainder,  and 
she  thereby  became  the  owner  in  fee,  and  at 
her  death  the  land  descended  to  her  heirs, 
and  not  to  the  heirs  of  Henry  Knipschild. 
From  that  decree  no  appeal  was  taken,  and 
so  far  tbe  matter  Is  res  adjudicata.  The 
present  controversy  between  the  widow  of 
the  son,  George,  now  Mrs.  Von  Arb,  and  the 
heirs  of  his  mother,  may  be  stated  in  a  few 
vrords.  These  heirs  maintain  that,  as  the  life 
estate  of  Elizabeth  Knipscbild  intervened, 
George  -was  never  seised  in  fact  or  in  law  of 
tbe  remainder  devised  to  him  in  his  father's 
will,  and,  of  course,  his  widow  was  not  en- 
titled to  dower  in  these  lands,  and,  not  being 
entitled  to  dower,  could  not  elect  to  take 
one-half,  subject  to  debts,  in  lieu  of  dower; 
whereas  Mrs.  Von  Arb  contends  that  she 
could  elect  to  take  one-half  of  the  estate  of 
her  deceased  husband,  George  Blnipscbild, 
who  died  leaving  no  child  or  other  descend- 
ant in  being  capable  of  inheriting,  notwith- 
standing she  had  no  dower  proper  in  said 
lands,  and  notwithstanding  she  waited  from 
July  22,  1875,  to  May  13,  1895,— nearly  20 
years  after  tbe  death  of  said  husband,  George 
Knipschild,— before  taktaig  any  steps  to  have 
an  administration  begun,  or  to  make  her  said 
election,  and  notwithstanding  that  no  assets 
of  any  kind  have  come  to  the  hands  of  the 
administrator  of  George  Knipschild,  nor  any 
debts  been  proved  against  his  said  estate. 

Jas.  F.  Graham  and  Elliott  &  Burnbnm, 
for  appellants.  John  B.  Hale  and  L.  H.  Wa- 
ters, for  respondents. 

OANTT,  J.  (after  stating  the  facts).  L 
Since,  to  entitle  tbe  wife  to  dower,  at  corn- 
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mon  law,  fhe  husband  must  have  Immediate 
seisin  of  an  estate  ot  inherltauce,  the  wife 
was  not  entitled  to  dower  in  a  reversion  or 
remainder  expectant  upon  an  intermediate 
freehold  estate,  unless  that  freehold  was 
determined  or  ended  during  the  coverture. 
And  such  is  the  law  of  Missouri  at  this 
time.  Martin  v.  Trail,  142  Mo.  85,  43  S.  W. 
6S6;  Gentry  v.  Woodson,  10  Mo.  225;  Payne 
V.  Payne,  119  Mo.  179,  24  S.  W.  781;  1 
Washb.  Real  Prop.  (5th  Ed.)  204.  Under  our 
statute  and  the  course  of  decision  independ- 
ent of  statute  the  seisin  need  not  be  one  of 
actual  possession,  but  seisin  in  law  with  a 
right  of  possession  will  suffice.  Davis  v. 
Evans,  102  Mo.  1&4,  14  S.  W.  875;  Rev.  St 
1889,  i  4536;  1  Wag.  St  1872,  p.  542,  {  23. 
As  Elizabeth  Knipschild  had  a  freehold  es- 
tate for  her  life  intervening  before  the  re- 
mainder devised  to  her  sou,  George,  could 
vest  in  possession  either  in  fact  or  in  law, 
and  as  he  died  during  the  life  of  his  said 
mother,  it  is  evident  the  widow  of  George 
was  not  entitled  to  dower  In  said  lands.  1 
Washb.  Real  Prop.  (5th  Ed.)  204;  1  Scrib. 
Dower  (2d  Ed.)  pp.  233,  321;  1  Bish.  Mar. 
Wom.  {  273;  Null  v.  Howell,  111  Mo.  276,  20 
S.  W.  24;  Warren  v.  Williams,  25  Mo.  App. 
23. 

2.  Mrs.  Von  Arb  having  no  dower  in  this 
land  as  the  widow  of  George  Knipschild  un- 
der the  first  section  of  the  dower  act  (1  Wag. 
St  p.  538;  Gen.  St  a  130,  S  1).  could  she 
elect  either  under  sections  5,  S,  10,  1  Wag. 
St  p.  539,  or  section  4518,  Rev.  St  1889?  It 
is  conceded  by  counsel  on  both  sides  that 
this  exact  proposition  has  never  been  decided 
by  this  court  In  Payne  v.  Payne,  119  Mo., 
loc.  cit  170,  24  S.  W.  781,  this  court  construed 
the  kindred  section  (4523,  Rev.  St  1880), 
which  gives  the  widow  the  right  to  elect  to 
take  a  child's  part  and  held  that  the  election 
under  that  section  Is  made,  and  must  be 
made,  in  lieu  of  dower;  "and  It  follows  that 
If  the  widow  has  no  dower  right  in  the 
land,  she  has  no  right  to  elect  to  take  a 
child's  part"  While  learned  counsel  have 
argued  at  length  and  most  ingeniously  that 
the  estate  which  the  widow  takes  by  her 
election  is  not  dower,  it  is  sufficient  for  us 
to  say  the  statute  in  force  when  her  hus- 
band died  In  1874.  as  well  as  the  Revised 
Statutes  of  1889,  when  the  administration 
began,  both  denominate  the  estate  which 
she  takes  by  such  election  as  "dower,"  and 
she  takes  it  in  either  case  in  lieu  of  her 
commou-law  dower  provided  in  the  first  sec- 
tion of  the  dower  act  Newton  v.  Newton 
(Mo.  Sup.)  61  e.  W.  S81.  She  takes  as  a 
dowress,  and  not  by  descent  In  our  opin- 
ion, as  Mrs.  Von  Arb,  as  the  widow  of  George 
Knipschild,  had  no  common-law  dower,  she 
had  no  basis  for  her  election  to  take  one- 
half  subject  to  debts  in  lieu  of  that  dower 
which  she  never  had.  In  Hamilton  v.  O'Neill, 
0  Mo.  11,  Judge  Scott  holds  this  provision  to 
be  "a  substitute  for  her  common-law  right 
of  dower";   and  the  supreme  court  of  New 


Hampshire,  in  Hunklns  r.  Hunkins,  05  N. 
H.  99,  18  Ati.  065,  said:  "If  the  right  of 
election  to  take  a  portion  of  the  land  in  fee 
is  a  substitute  by  statute  for  the  common- 
law  right  of  dower,  and  the  right  of  dower 
falls,  or  never  became  appendant  to  the 
land,  the  right  of  substitution,  having  noth- 
ing to  support  it  must  fall  also."  The  yield- 
ing up  of  her  common-law  dower  Is  the  con- 
sideration, so  to  speak,  for  the  statutory 
dower  she  elects  to  take.  If  she  has  no 
common-law  dower,  upon  what  is  her  so- 
called  "election"  based?  It  seems  to  us  that 
no  elaboration  could  make  it  clearer  that 
va  she  clearly  had  no  common-law  dower, 
she  could  not  elect  to  be  endowed  of  a  half 
in  fee,  subject  to  debts.  Having  reached 
this  conclusion,  It  becomes  unnecessary  to 
determine  whether  an  administration  could 
have  lawfully  been  begun  20  years  after  the 
death  of  George  Knipschild  for  the  sole  pui^ 
pose  of  affording  his  widow  an  opportunity 
to  elect  to  take  one-half  of  his  estate,  it  be- 
ing admitted  he  owed  no  debts,  and  had  no 
estate  other  than  the  remainder  devised  to 
him  by  bis  father.  The  judgment  la  re- 
versed. 

SHERWOOD,   P.  J.,  and  BURGESS,  J., 
concur. 


MEYER  T.  BRISTOL  HOTEL  CO..  et  al. 

(Supreme  Court  of  Missouri.  Dlvidon  No.  2. 
May  7,  1901.) 

CORPORATIONS  —  STOCKHOLDERS  —  ACTIONS 
—DEFENSE— PARTIES. 

1.  Where,  in  an  action  against  a  corporation 
to  recover  on  a  contract  debt,  a  person  asks  to 
be  admitted  to  defend  on  the  ground  that  plain- 
tiff claims  such  person  is  a  stocliholder,  and 
seeks  the  judgment  so  as  to  enforce  it  against 
him,  as,  if  a  stockholder,  he  is  the  only  solvent 
one,  -while,  by  a  true  construction  of  the  law, 
he  believes  he  is  not  a  stockholder,  the  petition 
should  be  denied,  since  he  should  not  be  permit- 
ted to  exercise  the  right  of  a  stockholder  in  de- 
fending the  suit  unless  he  admits  that  he  is 
one. 

2.  Where,  in  au  action  against  an  insolvent 
corporation  to  recover  a  debt  a  person  asks  to 
be  admitted  to  defend  as  administrator  on  the 
ground  that  among  the  assets  of  the  estate 
coming  into  his  hands  was  a  large  amount  of 
stock  of  such  company,  his  application  should 
be  refused,  since  it  does  not  appear  that  his  in- 
testate was  owner  of  the  stocic,  or  that  it  had 
not  been  fully  paid,  and  hence  was  nonassessa- 
ble. 

3.  Where,  In  an  action  against  a  corporation 
to  recover  a  debt,  the  defendant  answers,  ad- 
mitting the  allegations  of  the  complaint,  stock- 
holders should  not  be  admitted  to  defend  by 
interposing  the  defense  of  limitations,  on  the 
ground  that  the  company  is  insolvent  and  the 
directors  have  employed  counsel  to  answer  ad- 
mitting plaintiff's  allegations,  since  such  action 
on  their  part  is  not  fraudulent,  and  the  direct- 
ors are  under  no  obligations  to  protect  stock- 
holders who  have  not  paid  for  their  stock  from 
being  required  to  pay  the  balance  due  on  their 
subscriptions. 

Appeal  from  St  Louis  circuit  court;  Jacob 
Klein,  Judge. 


Digitized  by 


Google 


Mo.) 


MEYER  V.  BRISTOL  HOTEL  00. 


97 


Action  by  John  P.  Meyer  agfainst  the  Brfa- 
tol  Hotel  Company  and  others.  From  a 
lodgment  for  defendants,  plalntUT  appeals. 
Bevened. 

ThlB  la  an  action  by  John  P.  Meyer,  as  the 
assignee  of  a  note  executed  by  D.  G.  Thatch- 
er to  Hudson  B.  Bridge  In  part  payment  of 
a  certain  leasehold  and  personal  property  In 
the  city  of  St  Louis.    Thatcher,  It  Is  alleged 
hi  the  petition,  by  written  agreement  sold 
the  leasehold  and  personal  property  to  the 
Bristol  Hotel  Company,  a  corporation,  and 
the  said  company   assumed  and  agreed  to 
pay  the  said  note  at  its  maturity  as  a  part 
of  its  obligation  to  Thatcher.    The  corpora- 
tion was  served,  and  by  Its  counsel  answered 
that  the  allegations  of  the  petition  were  true. 
Befmre  Judgment  was  entered  for  the  plain- 
tiff, however,  Judson  M.  Thompson,  for  him- 
self, and  William  C.  Richardson,  as  adminis- 
trator of  D.  C.  Thatcher,  deceased,  moved 
the  court  to  be  made  defendants  in  said  ac- 
tion.   The  application  of  Judson  M.  Thomp- 
son Is  in  the  words  and  figures  following: 
"Circuit  Court,  City  of  SL  Louis.    Room 
No.  1.    John  P.  Meyer,  Plaintiff,  vs.  Bristol 
Hotel  Company,  Defendant    No.  1,827.    Now, 
at  this  day  comes  Judson  M.  Thompson,  and 
mores  the  court  for  an  order  allowing  him 
to  be  made  a  party  defendant  in  the  above- 
entitled  cause,   for  the  following  reasons: 
First  Because  the  said  Bristol  Hotel  Com- 
pany Is'ntterly  Insolvent,  and  unable  to  re- 
spond to  a  Judgment  should  one  be  rendered 
against  it  In  this  case,  and  the  stockholders 
of  said   company  are   insolvent,   except   as 
hereinafter  set  forth.    That  plaintiff  Is  prose- 
cuting this  cause  with  a  view  to  obtain  a 
Judgment  against  defendant,  and  to  have  an 
execution  issued  thereon  and  returned  nulla 
bona  tor  the  purpose  of  proceeding  by  mo- 
tion against  this  mover,  who  plaintiff  claims 
to  be  a  stocif  holder  of  said  Bristol  Hotel  Com- 
pany, to  subject  him  to  the  payment  of  any 
judgment  which  may  be  obtained  In  this 
caae.  That  while  plaintiff  believes  that  up- 
on a  true  Interpretation  of  the  law  and  facts 
be  la  not  a  stockholder  of  said  company,  but 
he  says  that  the  St  Louis  court  of  appeals  In 
the  case  of  August  E.  Farrar  against  this 
■noTff,  and  the  case  of  S.  T.  Hauser,  trus- 
tee, against  this  mover,  has  decided  in  both 
cases  that  this  mover  was  a  stockholder  of 
Mid  Bristol  Hotel  Company,  and  mover  was 
obliged  to  pay  the  Judgments  rendered  in 
Mid  caase,  which  were  not  appealable  to  the 
•opreme  court  of  this  state,  and  mover's  re- 
lation to  said  Bristol  Hotel  Company  has  dot 
1)^1  altered  since  the  production  of  said  two 
lotts  agahist  said  Bristol  Hotel  Company  and 
this  mover,  yet  It  Is  a  matter  of  grave  doubt 
*°d,  it  It  should  be  held  by  the  supreme 
i    court  of  Missouri  that  be  was  a  stockholder, 
]    he  Is  entirely  responsible,  and  should  be  the 
only  person  Interested  in  defending  this  suit 
Second.  That  the  directors  of  said  company 
«re  nutrlendly  to  mover,  and  have  appointed 
counsel  to  represent  said  company  in  said 
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suit,  and  Instructed  him  to  file  an  answer  ad- 
mitting the  truth  of  plaintifTs  petition;  and 
said  Thompson  has  Just  been  Informed  that 
the  counsel  employed  by  said  directors  of  said 
Bristol  Hotel  Company  in  said  cause  haa 
filed  an  answer  admitting  the  truth  of  all  the 
allegations  In  the  petition  of  plaintiff,  and 
that  he  is  Informed  and  believes  that  the 
said  defendant  corporation  has  uie  or  more 
good  and  substantial  defenses  to  said  cause 
of  action,  which.  If  properly  pleaded,  would 
defeat  same;  and  this  mover  agrees  to  give 
bond  to  Indemnify  said  defendant  against  all 
costs  and  expenses  of  defending  said  suit  If 
this  motion  Is  granted.  Wherefore,  In  con- 
sideration of  the  premises,  said  Judson  M. 
Thompson  moves  the  court  for  leave  to  ap- 
pear and  file  an  answer  for  and  on  behalf  of 
said  corporation,  as  well  as  on  his  own  be- 
half, to  the  alleged  causes  of  action  set  up 
in  plaintiff's  petition.  Campbell  &  Ryan,  At- 
torneys for  Mover,  Judson  M.  Thompson. 
Judson  M.  Thompson. 

"Subscribed  and  sworn  to  before  me  this 
15th  day  of  May,  1896.  Thomas  B.  ROdgers, 
Clerk." 

—Which  motion,  over  the  objection  and  ex- 
ception of  plaintiff,  was  sustained,  and  plain- 
tiff duly  excepted.  Application  was  made  by 
William  C.  Richardson,  administrator  of  D. 
C.  Thatcher,  to  be  made  a  defendant,  sub- 
stantially like  that  of  Judson  M.  Thompson, 
save  that  he  alleges  that  "among  the  assets 
of  said  estate  which  have  come  into  his 
hands  as  such  administrator,  and  which  are 
now  held  by  him,  is  a  large  amount  of  the 
capital  stock  of  the  Bristol  Hotel  Company, 
a  corporation  organized  and  existing  under 
the  laws  of  this  state,  and  domiciled  In  the 
city  of  St  Louis."  His  motion  was  also  sus- 
tained, over  the  objection  of  plaintiff,  to 
which  ruling  plaintiff  duly  excepted  at  the 
time.  Thereupon  said  Thompson  and  Rich- 
ardson filed  their  demurrers  to  the  itetltlon  of 
plaintiff,  which  were  sustained,  and,  plain- 
tiff declining  to  plead  further,  final  Judgment 
was  rendered  fur  defendants,  from  which 
plaintiff  appeals  to  this  court 

O.  J.  &  R.  Lee  Mudd,  for  appellant  Qlv- 
en  Campbell,  for  respondents. 

OANTT,  J.  (after  stating  the  facts).  1. 
The  first  question  to  be  determined  by  this 
court,  and  one  which  may  obviate  the  investi- 
gation of  other  propositions  mooted  and  dis- 
cussed by  counsel,  is  the  propriety  of  per- 
mitting Judson  M.  Thompson  and  W.  O. 
Richardson  to  become  parties  defendant  to 
this  action,  and  to  file  demurrers  to  plaln- 
tUTs  petition.  This,  In  turn,  may  he  con- 
sidered from  two  standpoints.  Granting  that 
a  stockholder  may,  under  any  circumstances, 
be  admitted  to  defend  an  action  against  the 
corporation  of  which  he  Is  a  member,  was 
the  showing  made  by  these  two  parties  suffi- 
cient to  Justify  the  court  m  permitting  them 
to  become  parties?  It  is  fundamental  that 
none  but  parties  to  an  action  will  be  allowed 
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to  Interfere  with  its  management  A-Hf  otii- 
er  rule  must  necessarily  produce  endless  ood> 
fusion.  Applying  this  g^ieral  prlneiple  to 
this  case,  and  we  baye  a  plain,  action  at  law 
bg-  Meyer,  as  plaiatlff,  against  the  Bristol  Ho- 
tel Company,  as  defendant  The  defendant 
compaoy  had  filed  Its  answer  admitting  the 
allegations  of  the  petition.  At  this  junc- 
ture Jud«on  M.  Thompson  and  William  C 
Richardson— <he  latter  as  administrator  of 
D.  C.  Thatcher^by  written  motions  pray  the 
court  that  they  may  be  made  defendants  and 
file  an  answer  for  the  corporation  defendant 
and  for  themselves.  Thompson,  on  his  part 
does  not  show  to  the  court  that  he  is  even 
a  stockholder  in  the  oompany.  He  avera 
"that  plaintiff  is  prosecuting  this  cause  with 
a  Tiew  to  obtain  a  Judgment  against  defend- 
ant  [the  Bristol  Hotel  Company],  and  to 
have  an  execution  issued  thereon  and  return- 
ed nulla  bona  for  the  purpose  of  proceeding 
by  Biotion  against  this  mover  [Judson  M. 
Thompson],  who  plaintiff  claims  to  be  a 
stockholder  of  said  Bristol  Hotel  Company, 
to  subject  him  to  the  payment  of  any  Judg- 
ment which  may  be  obtained  In  this  ca8& 
That  while  plaintiff  beUeves  that  upon  a  true 
Interpretation  of  the  law  and  the  facta  he 
is  not  a  stockholder  of  said  company,  he 
says  the  St  Louis  court  of  appeals,  in  the 
cases  of  August  Farrar  t.  Thompson  and  S. 
,T.  Hauser  t.  Thompson,  decided  that  Thcunp- 
soa  was  a  stockholder  in  said  company;  but 
those  cases  were  not  appealable  to  the  su- 
preme court,  and,  while  Thompson's  relation 
to  said  company  has  not  changed,  yet  it  is 
a  matter  of  grave  doubt  and,  if  it  should 
be  held  by  the  supreme  court  that  he  was  a 
stockholder,  he  is  entirely  req^onsible,"  eto. 
This  is  not  an  nnequlvocal  admission  or  de- 
nial that  he  is  a  stockholder,  and,  unless  he 
is,  be  has  no  part  or  lot  in  the  controversy 
of  plaintiff  with  that  company.  The  8ul>- 
stance  of  ail  he  says  is  that  he  desired  the 
privilege  of  a  stockholder  to  contest  plain- 
tiff's Judgment  but  if  unsuccessful,  be  re- 
serves ^Is  right  to  defend  when  the  execu- 
tion is  returned  nulla  bona  on  the  ground 
that  he  is  not  a  stockholder.  A  court  of 
Justice  cannot  tolerate  such  an  evasive  plea. 
He  should  have  been  compelled  either  to  ad- 
mit he  was  a  stockholder,  or  his  petition 
to  interfere  as  such  should  have  been  de- 
nied. He  had  no  standing  In  court  upon  tlie 
facts  he  stated.  In  State  v.  Newman,  01 
Mo.  461,  3  S.  W.  849,  the  averment  was, 
"And  If  perchance  construed  not  to  have 
been  an  inhabitant  of  said  city,"  etc.,  and 
this  court  held  such  evasive  statement  must 
be  regarded  as  an  admission  that  he  was  not 
an  inhabitant  A  parallel  to  the  position 
assumed  by  Thompson  in  this  case  will  be 
found  In  Smiley  v.  Cockrell,  92  Mo.  112,  4 
S.  W.  445,  in  which  this  court  said:  "But 
waiving  any  further  discussion  of  this  point 
these  executors  could  not,  as  they  attempted 
to  do  in  the  cfrcult  court  disavow  their  ex- 
ecutorship, and  still  claim  and  exercise  their 


right  to  defend  the  suit  la  that  capacity. 
They  could  not  occupy  the  ambiguous  atti- 
tude of  appearing  and  not  appearing  at  the 
same  time;  thus  taking  their  chances  to  de- 
feat the  suit  as  suitors,  or  to  defeat  it  on 
the  ground  that  they  were  not  suitors." 
Baker  v.  Railroad  Co.,  107  Mo.  239,  17  S. 
W.  8J16;  Tower  v.  Moore,  B2  Mo.  120.  What- 
ever the  rights  of  a  stockholder  to  the 
movant  Thompson,  upon  his  showing,  should 
not  have  been  allowed  to  interfere  in  the 
conduct  of  the  defense  by  the  corporation, 
which  was  represented  by  counsel  selected 
by  its  board  of  directors.  The  learned  cir- 
cuit court  erred  In  admitting  him  to  become 
a  party  upon  such  an  evasive  statement  of 
his  relation  to  the  company,  if  for  no  other 
cause. 

2.  Does  Richardson,  the  administrator  of 
Thatcher,  appear  In  any  more  advantageous 
light?  We  think  not  He  does  not  affirma- 
tively allege  that  Thatcher  was  a  stock- 
holder, nor  that  the  stock  which  he  found 
was  liable  for  unpaid  subscriptions.  Non 
constat  but  it  was  fully  paid  up,  and  not  lia- 
ble to  assessment;  and,  if  so,  a  Judgment 
against  the  corporation  would  not  have  affect- 
ed the  estate  of  his  Intestate.  His  motion 
leaves  htm  free  in  case  of  Judgment  to  con- 
test the  ownership  of  the  stock  and  Its  lia- 
bility to  assessment.  Both  motions.  In  our 
Judgment,  should  have  been  denied. 

3.  But,  even  If  they  were  bona  flde  stock- 
holders, and  their  stock  had  not  been  paid 
for  in  full,  there  was  no  such  allegation 
oj^  fraud  or  collusion  between  the  plaintiff 
and  the  directors  as  would  have  Justified  the 
court  In  permitting  them  to  take  the  de- 
fense of  the  corporation  out  of  the  hands 
of  the  directors,  who  are  the  agents  and 
trustees  of  the  corporation.  The  allegation 
that  plaintiff  intended  to  endeavor  to  hold 
Thompson  and  Thatcher's  estate  for  unpaid 
subscriptions  on  their  stock  is  not  a  charge 
of  fraud.  There  is  no  absolute  rule  of  law 
which  requires  the  board  of  directors  In  the 
name  of  the  corporation  to  plead  the  statute 
of  limitations,  and  that  Is  the  defense  In- 
terposed In  the  demurrer.  The  general  rule 
is  that  the  stockholders  have  no  right  to 
malntaiu  or  defend  actions  for  or  against 
the  coriwration.  This  duty  the  law  devolves 
upon  the  directors  as  the  trustees  and  agents 
of  the  corporation.  Bronson  v.  Railroad  Co., 
2  Wall,  283,  301.  17  L.  Ed.  725.  And  there 
Is  nothing  in  the  allegations  of  these  two 
motions  to  take  the  case  out  of  the  general 
rule.  No  fraud  or  collusion  is  charged,  and 
every  presumption  should  be  indulged,  in 
the  absence  of  such  a  charge,  that  the  di- 
rectors were  acting  for  the  beet  Interest  of 
the  corporation.  If  Thompson  was  in  ar 
rears  on  his  stock,  they  were  bound  by  no 
rule  «f  law  or  fair  dealing  with  the  credit- 
ors of  the  company  to  attempt  to  deprive 
them  of  that  fund  to  which  creditors  were 
entitled  to  look.  As  the  record  discloses  the 
corporation  had  no  defense  to  the  action. 
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and  aa  neitber  Thompson  nor  Richardson 
were  proper  parties  to  the  anit,  and  npoa 
tbeir  showing  were  not  autboriEed  to  inter- 
fere In  the  action,  the  Judgment  should  have 
been  awarded  for  the  plaintiff,  and  the  said 
jodgment  is  reversed,  and  this  cause  is  re- 
manded, vith  directions  to  the  circuit  court 
to  enter  judgment  for  plaintiff  against  said 
Bristol  Hotel  Company  for  the  amount  of 
the  two  notes  sued  on,  with  interest  and 
costs,  and  the  costs  of  this  appeal  are  ad- 
judged against  the  said  Thompson  and  Rich- 
anl^n. 

SUBItWOOD,  P.  J.,  and  BUBQBSS.  J^ 
concur. 


McCLOSKEY  v.  PULITZER  PUB.  CX). 

(Snpreme  Court  of  Missouri,  Dirision  No.  2. 

May  7,  1901.) 

NEW  TRIAL-GRANTINQ  AFTER  TRIAL  TBRM— 

SUFFICIKNCT  OF  MOTION— BXCBSS- 

IVB   DAMAGES. 

1.  A  motion  for  a  new  trial,  alleging  that  the 
rerdict  is  unwarranted  by  the  evidence,  is  suffl- 
cieDt  to  anthorize  the  granting  of  a  new  trial, 
after  the  trial  term,  on  the  ground  that  the  ver- 
dict is  excessive. 

2.  A  motion  for  a  new  trial,  alleging  that  the 
verdict  is  the  result  of  passion  aad  prejudice, 
is  sufficient  to  authorize  tlie  granting  of  a  new 
trial,  after  the  trial  term,  on  the  ground  that 
the  verdict  is  excessive. 

3.  A  motion  for  a  new  trial,  alleging  that 
there  is  no  evidence  authorizing  a  verdict  for 
compensatory  or  punitive  damages,  and  that 
the  verdict  should  have  been  for  nominal  dam- 
ages only,  is  sufficient  to  authorize  the  granting 
of  a  new  trial,  after  the  trial  term,  on  the 
pound  that  the  verdict  is  excessive. 

4.  A  motion  for  a  new  trial,  alleging  that  the 
Terdict  is  contrary  to  the  law  and  the  evidence, 
is  sufficient  to  authorize  the  granting  of  a  new 
trial,  after  the  trial  term,  on  the  ground  that 
the  verdict  Is  excessive. 

5.  The  decision  of  the  trial  court  in  setting 
aside  a  verdict  as  excessive  will  not  t>e  inter- 
fered vrith  on  appeal,  unless  the  discretion  of 
the 'trial  court  has  been  unreasonably  or  arbi- 
trarily exercised. 

Appeal  from  St.  Louis  circuit  court;  John 
A.  Talty.  Judge. 

Action  for  libel  by  John  McCloskey  against 
the  Pulitzer  Publishing  Company.  From  an 
order  of  the  trial  court  granting  a  new  trial, 
the  plaintiff  appeals.    Affirmed. 

Charles  &  Lackey,  for  appellant  F.  N. 
■lodson  and  J.  C.  Taussig,  for  respondent 

BDRCras.  3.  This  is  an  appeal  from  an 
order  of  the  trial  court  setting  aside  a  ver- 
dict and  judgment  in  favor  of  plaintiff  for 
K!.3S8,-|4.500  compensatory,  and  $2,068  pu- 
nitive, damages.  The  case  was  before  this 
<-onrt  tt  the  October  term,  1899,  and  a  judg- 
ment in  favor  of  defendant  was  reversed, 
and  the  cause  remanded,  on  the  ground  that 
the  trial  court  erred  In  refusing  to  give  an 
instmctlon  defining  libel  in  accordance  with 
tile  statute.  The  case  will  be  found  reported 
In  152  Mo.  330.  53  S.  W.  1087.  'Vbc  facts  dls- 
rissed  opon  the  last  trial  w«re  substantially 


the  some  as  upon  the  first,  about  the  only 
difference  being  that  plaintiff  testified  in  his 
own  behalf  on  the  last  trial  as  to  his  famlljr 
differences;  while  his  wife,  who  had  in  the 
meantime  been  divorced,  and  thereby  made 
a  competent  witness,  testified  in  behalf  of 
defendant,  as  did  also  the  two  sons  of  plain- 
tiff. The  evidence  of  defendant  showed  that 
Mrs.  McCloskey,  the  wife  of  the  plaintiff. 
having  seen  the  article  in  the  Fost-BIspatcb 
entitled  "A  Question  of  Finance,"  was  d^ 
sirouB  that  the  paper  should  publish  her  side- 
of  the  controversy  between  her  husband  and 
herself.  Thereupon,  accompanied  by  bo- 
danghter,  she  called  at  the  office  of  the  Post- 
Dispatch,  and.  In  the  presence  of  her  daugb- 
ter,  told  to  the  reporter  that  which  was. 
credited  to  her  in  the  alleged  libelous  artide^ 
Miss  Annie  McCloskey,  the  daughter,  testi- 
fied that  the  Interview  with  her  mother  pub- 
lished in  the  article  complained  of  was  sob- 
Etantially  as  Mrs.  McCloskey  had  given  it  t9 
the  reporter.  The  evidence  shows  that  the 
article,  so  far  as  it  related  to  the  pending 
of  a  divorce  suit  and  the  state  of  feeling  be- 
tween the  husband  and  wife,  was  true.  Aa 
to  the  adequacy  of  the  support  of  his  wife 
and  seven  children,  the  only  evidence  for 
the  plaintiff  was-  his  own  testimony,  while 
he  was  directly  contradicted  by  four  wit- 
nesses,—his  two  sons,  his  daughter,  and  hi» 
wife.  The  plaintiff  was  at  the  head  of  • 
large  establishment  the  St  Louis  Carbonate 
ing  Company,  and  worth  about  $100,000,  yet. 
according  to  the  evidence,  his  wife  wss- 
obliged  to  wear  heavy  clothing  in  July,  and. 
to  go  without  suitable  shoes.  Their  son- 
John  McCloskey  testified  that  on  one  occft- 
slon  he  went  to  his  father  to  get  money  to 
buy  a  pair  of  shoes  for  his  mother,  and  that 
he  refused  to  give  it  to  him,  saying  that  he- 
was  through  buying  shoes  and  clothes  er 
anything  else  for  her.  The  younger  eltit- 
dren  were  poorly  clad,  and  by  reason  theceoT 
seldom  appeared  upon  the  street  The  evF- 
dence  npon  the  part  of  the  plaintiff  tended 
to  show  to  the  contrary,  and  that  he  pro- 
vided fairly  well  for  his  family.  But  botb< 
Mrs.  McCloskey  and  her  daughter  testified' 
that  the  article  was  true.  Mrs.  McCloskej- 
testified  that  her  husband  gave  her  six  er 
seven  dollars  a  week  for  meat,  "and  made 
me  spend  nearly  all  of  It  on  Sunday  to  sujv 
port  him,"  and  that  they  only  bad  lots  to^ 
eat  when  he  had  company.  Both  Mrs.  Me^ 
Closkey  and  her  daughter  Annie  testified 
that  they  did  not  get  enough  to  eat  There; 
was  no  evidence  of  actual  malice  or  recklesw- 
ness.  On  the  contrary,  good  faith  was  nff- 
firmatlvely  shown.  Mr.  Underwood,  wh»  wa* 
city  editor  at  the  time  the  article  was  pub- 
lished, offered  plaintiff  the  use  of  the  paper'» 
columns  for  the  publication  of  any  states 
ment  he  cared  to  make  in  refutation  of  bis 
wife's  statement  There  was  no  evidence 
or  claim  of  actual  or  pecuniary  dnmngCK. 
As  to  the  mental  suffering  or  mortificatlMn 
of  plaintiff,   it  appeared   that  the  dooDestter 
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troubles  of  the  McCIoskey  family  had  been 
previously  ventilated  In  the  St  Louis  news- 
papers, on  account  of  tbe  divorce  proceed- 
ings. On  the  12tb  day  of  March,  1900,  and 
within  four  days  after  verdict,  defendant 
filed  Its  motion  to  set  aside  the  verdict  and 
for  a  new  trial,  and,  among  others,  aa 
grounds  therefor  assigned  the  following: 
First,  the  verdict  was  wholly  unwarranted 
by  the  testimony,  and  the  Jury  in  making 
the  same  was  influenced  either  by  prejudice 
or  passion,  or  both;  second,  there  was  no 
evidence  whatever  for  the  award  of  compen- 
satory damages,  there  being  no  evidence 
whatever  of  any  damages  having  been  sus- 
tained by  plalntifr  from  tbe  publication  com- 
plained of,  and  the  verdict  should  have  been 
for  nominal  damages  only;  third,  there  was 
no  evidence  whatever  to  support  the  finding 
for  punitive  damages.  It  being  admitted  that 
the  publication  was.  In  substance,  the  state- 
ment of  the  wife  of  plaintiff,  and  there  was 
no  evidence  of  any  malice  or  bad  faith  in 
pnbllshing  same;  fourth,  the  verdict  was 
against  the  law  and  the  evidence.  And 
thereafter,  at  the  October  term  of  the  said 
court,  on  the  17th  day  of  October,  1900,  the 
court  directed  the  plaintiff  to  remit  $2,000 
of  the  compensatory  damages  awarded,  and 
91,000  of  the  punitive  damages,  and  ordered 
that  upon  plalntUTs  entering  such  remittitur 
the  defendant's  motion  for  a  new  trial  would 
be  overruled,  and  that  upon  plaintiff's  fail- 
ure to  enter  such  remittitur  within  five  days 
said  motion  for  a  new  trial  would  be  sus- 
tained. Said  order  of  court  is  as  follows: 
"Oct  17.  If  plaintiff  remits  $2,000  amount 
of  compensatory  damages  awarded,  and  $1,- 
000  of  punitive  damages,  within  five  days,  tbe 
motion  for  a  new  trial  will  be  overruled; 
otherwise.  It  will  be  sustained,"— to  the  mak- 
ing of  which  order  directing  him  to  remit 
said  aggregate  sum  of  $3,000  plaintiff  then 
and  there  duly  excepted  at  the  time.  And 
thereafter,  on  October  20,  1900,  and  within 
five  days,  and  at  the  same  term  of  court 
{ilalntlff  and  defendant  filed  their  stipulation 
granting  to  plaintiff  five  days  additional 
within  which  to  enter  said  remittitur.  Said 
fitipulation  Is  as  follows:  "It  Is  hereby  stip- 
ulated between  the  parties  to  the  above-en- 
titled cause  that  the  time  within  which  the 
plaintiff  may  comply  with  the  order  of  the 
court,  made  October  17,  1900,  requiring  him 
tD  remit  $2,000  compensatory  damages  and 
-$1,000  punitive  damages,  may  be  extended 
tor  a  period  of  five  days  beyond  the  period 
named  by  the  court  In  its  order,  to  wit  a 
total  of  ten  days  from  the  said  October  17, 
1900."  And  thereafter,  and  within  the  time 
so  limited  by  said  stipulation,  to  wit  on  Oc- 
tober 26,  1900,  and  at  the  same  term,  plain- 
tiff declined  to  enter  said  remittitur.  And 
thereafter,  and  at  the  same  term  of  court 
to  wit  on  the  29th  day  of  October,  1900,  the 
court  sustained  the  defendant's  motion  for 
a  new  trial  on  the  ground  that  the  verdict 
of  the  Jury  was  excessive,  both  as  to  com- 


pensatory and  punitive  damages;  to  tbe 
making  of  which  said  order  sustaining  de- 
fendant's motion  for  a  new  trial  the  plain- 
tiff then  and  there  duly  excepted  at  the  time. 

It  is  said,  in  the  first  place,  that  excessive- 
ness  of  the  verdict  is  not  one  of  the  {^rounds 
for  a  new  trial  found  in  defendant's  motion; 
and  that  while  a  trial  court  may,  during  tbe 
same  term  at  whleh  a  verdict  Is  rendered, 
set  it  aside  for  any  valid  reason,  whether 
Included  in  the  motion  for  a  new  trial  or 
not  the  -whole  matter  being  still  in  the  breast 
of  the  court,  it  cannot  do  so  after  the  term, 
because  it  has  no  Jurisdiction  or  antborit7 
to  pass  on  any  question  except  such  as  may 
have  been  carried  over  to  a  subsequent  term 
by  motion  for  a  new  trial.  The  motion  for 
new  trial  In  this  case  was  carried  over  from 
the  February  term,  1900,  of  the  court  to 
the  October  term  next  thereafter,  before  It 
was  disposed  of,  and,  if  excesslvenesa  of  the 
verdict  was  one  of  the  causes  assigned  or 
embraced  within  the  motion,  it  must  be  con- 
ceded that  the  matter  was  still  in  the  breast 
of  the  court  and  that  It  had  Jnrlsdlction  of 
the  motion. 

There  are  several  grounds  assigned  in  the 
motion  which  we' think  cover  that  of  the  ex- 
cesslveness  of  the  verdict,  among  which  is, 
"The  verdict  was  wholly  unwarranted  by 
the  testimony."  If  the  verdict  was  excess- 
ive. It  was  unwarranted  by  the  testimony, 
because  not  In  accordance  therewith.  14  Am. 
&  Eng.  Enc.  PI.  tc  Prac.  7SS;  4  Minor,  Inst 
757.  In  Ou  Brutz  T.  Jessup,  54  Cal.  118.  it 
was  said:  "We  are  of  the  opinion  that  so 
far  as  the  party  against  whom  the  verdict 
has  gone  depends  upon  the  circumstance  that 
damages  have  been  allowed  in  too  great  or 
too  small  a  sum,  he  may  rely  upon  the  ground 
that  the  verdl<;t  Is  not  sustained  by  the  evi- 
dence. Even  when.  In  the  case  of  excessive 
damages,  he  is  prepared  to  show  that  tbe 
excess  indicates  pnsHlon  or  prejudice.  In  such 
case  he  may  rely  upon  either  one  of  these 
two  grounds,— that  the  evidence  does  not 
sustain  the  verdict,  or  that  the  verdict  is 
the  result  of  passion  or  prejudice."  So  we 
are  of  opinion  that  the  ground  of  excessive 
damages,  as  a  reason  why  defendant  should 
be  granted  a  new  trial,  is  covered  by  t^e 
second,  third,  and  fourth  grounds  of  defend- 
ant's motion  for  a  new  triaL  Tbe  second 
ground  asserts  that  there  was  no  evidence 
whatever  authorizing  the  verdict  for  com- 
pensatory damages,  and  that  the  verdict 
should  have  been  for  nominal  damages  only. 
Tbe  third  ground  asserts  that  there  was  no 
evidence  whatever  to  support  the  verdict  for 
punitive  damages.  That  Is,  in  both  these 
grounds  It  Is,  in  effect,  declared  that  the 
verdict  for  compensatory  damages  and  the 
verdict  for  punitive  damages  were  excessive. 
It  therefore  logically  follows  that  where 
the  motion  for  a  new  trial  asserts  that  the 
defendant  was  only  entitled  to  nominal  dam- 
ages, any  damages  over  and  above  nominal 
damages  are  excessive.    Bo  with  the  fourth 
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eronnd,  'vrhlch  asserts  that  the  Terdlct  was 
asalmit  the  law  and  the  evidence.  It  is  clear 
that,  if  the  damages  are  excessive,  the  \ex- 
diet  was  against  the  evidence. 

While  it  Is  true  that  appellate  courts  are 
verj-  slow  to  grant  new  trials  solely  upon  the 
ground  that  verdicts  are  excessive,  it  is 
also  true  that  they  defer  very  largely  to  the 
action  of  such  courts  with  respect  to  such 
matters,  and  that  a  judgment  is  rarely  ever 
reversed  upon  the  ground  of  the  unwarrant- 
ed exercise  of  the  power  of  trial  courts  under 
such  circumstances.  But,  where  it  is  mani- 
fest that  a  verdict  la  excessive,  the  court 
is  remiss  in  Its  duty  If  it  does  not,  upon  mo- 
tion, set  it  aside,  and  grant  a  new  trial,  and 
tbls  doty  rests  almost  entirely  within  the 
province  of  the  trial  court,  and  this  court 
win  not  interfere  with  the  exercise  of  such 
discretion,  unless  it  appears  to  have  been 
unreasonably  or  arbitrarily  exercised.  In 
Kuenzel  v.  Stevens,  155  Mo.  280,  56  S.  W. 
lOTO,  it  is  said:  "There  is  no  more  Important 
power  for  the  promotion  of  Justice  than  that 
intrusted  to  the  trial  court  in  the  matter  of 
granting  a  new  trial.  It  is  a  power  to  be 
exercised  with  great  care,  and  no  one  is  so 
well  Informed  as  to  bow  the  discretion  should 
be  used  as  the  trial  Judge.  It  is  only  when  it 
very  dearly  appears  that  a  wise  discretion 
has  not  gmlded  bis  action  that  an  appellate 
court  should  Interfere."  To  the  same  effect 
are  Bank  v.  Wood.  124  Mo.  72,  27  S.  W.  554; 
Parker  v.  Casslngham,  130  Mo.  348,  32  S.  W. 
487;  Lee  v.  Publishers:  George  Knapp  8c 
Co..  137  Mo.  385.  38  S.  W.  1107;  Chouquette 
V.  Railroad  Co.,  152  Mo.  257,  63  S.  W.  8»7. 
Onr  conclusion  is  that  the  court  did  not  err 
in  setting  the  verdict  aside  and  In  granting 
a  new  trial.  The  Judgment  should  be  affirm- 
ed.  It  is  so  ordered. 

SHERWOOD,  P.  J.,  and  GANTT,  J.,  con- 

cnr. 


STATE  V.  PURGERSON. 
(Sapreme  Court  of  Missouri,  Division  No.  2. 
May  7,  1901.) 
HOMICIDE  —  SUFFICIKNCT  OF  INDICTMENT  — 
OBJECTION— WAIVER  —  HARMLESS   ERROR  — 
HURDER     IN    SECOND    DEGREE  —  INSTRUC- 
TION. 

1.  An  indictment  which  charged  that  defend- 
tnt  in  and  on  one  W.  then  and  there,  feloni- 
onsly.  etc.,  and  of  his  malice  aforethought,  did 
■DSke  an  assault,  and  with  a  certain  ax,  a  dead- 
ly weapon,  held  in  the  hands  of  the  said  defend- 
ant, did  then  and  there,  felonioasly,  etc.,  of 
big  malice  aforethought,  forcibly  strike  and 
heat  the  said  W.,  fracturing  and  crushiag  his 
unll  and  giriag  to  him  a  mortal  wound,  was 
not  objectionabre  as  not  stating  that  the  mor- 
tal rtroke  was  done  feloniously,  since  the 
Word  "feloniously,"  as  used,  was  necessarily 
and  logically  connected  with  the  words  describ- 
ln«  the  giving  of  the  mortal  wound. 

2.  An  indictment  which  charged  that  defend- 
•«t  did  forcibly  strike  and  beat  W.  in  and  upon 
toe  body  of  W.,  crDshing,  fracturing,  and  break- 
"g  the  skull  of  said  W.,  was  not  bad  on  ac- 
joont  of  repugnancy;  for,  as  it  la  not  necessary 
w  describe  the  part  of  the  body  on  which  the 


wound  was  inflicted,  repugnancy  In  describing 
it  will  not  vitiate  the  indictment. 

3.  Where  a  homicide  was  committed  with 
an  ax,  an  indictment  which  charged  that  defend- 
ant did  make  an  assault,  and  uat  he,  the  said 
defendant,  some  heavy  instrument  or  deadly 
weapon  which  the  said  defendant  in  his  hand 
then  and  there  held,  then  and  there  did  forcibly 
strike  and  beat  the  said  W.,  was  bad.  In  failing 
to  allege  what  the  assault  was  made  "with, 
since  without  the  word  "with"  there  was  no 
connection  between  the  instrument  of  death 
and  the  assault 

4.  The  objection  that  an  indictment  was  bad 
because  defendant's  wife  was  summoned  before 
the  grand  jury  by  the  state  cannot  be  raised  for 
the  first  time  on  appeal. 

5.  Rev.  St.  1889,  i  4070,  authorizes  the  fore- 
man of  every  grand  jury  to  administer  an  oath 
in  the  manner  prescribed  by  law  to  any  wit- 
ness who  shall  appear  before  the  grand  jury; 
and  section  4071  declares  that  any  person  having 
taken  such  oath  who  shall  willfully  violate  the 
same  shall  be  adjudged  guilty  of  a  misdemean- 
or. Defendant's  wife  testified  in  his  behalf,  and 
was  asked  if  she  did  not  say  before  the  grand 
jury  that  her  husband  came  home  the  night 
of  the  murder  about  9  o'clock,  but  was  not  re- 
quired to  answer.  Held  that,  though  the  ques- 
tion was  improper,  the  mere  asking  it  was  not 
prejudicial  to  defendant,  and  hence  did  not 
warrant  a  reversal  of  the  judgment. 

6.  Where  the  deceased  was  called  from  his 
place  of  business  late  at  night,  and  a  few  mo- 
ments later  was  found  dead,  with  three  mortal 
wounds  in  his  head,  and  the  evidence  tended  to 
show  that  they  were  inflicted  by  defendant,  it 
was  not  error  to  refuse  an  instruction  on  the 
law  of  murder  in  the  second  degree,  since  de- 
fendant was  either  guilty  of  murder  in  the  first 
degree  or  innocent. 

7.  The  court  instructed  that  "deliberately" 
meant  done  in  a  cool  state  of  the  blood,  but  did 
not  mean  brooded  over  or  considered  or  reflect- 
ed on  for  a  week  or  a  day  or  an  hour,  but  it 
meant  an  intention  to  kill,  executed  by  a  party 
not  under  the  influence  of  a  violent  passion  sud- 
denly aroused.  Held,  that  while  the  instruction 
was  inaccurate,  in  omitting  that  the  homicide 
must  have  been  committed,  in  the  furtherance 
of  a  formed  design,  to  gratify  revenge  or  to  ac- 
complish some  other  unlawful  purpose,  it  was 
not  prejudicial  to  defendant,  where  there  was 
no  evidence  of  justification  or  provocation 
which  could  reduce  the  crime  from  murder  in 
the  first  degree  to  a  lower  grade  of  homicide. 

8.  where  there  was  no  evidence  of  defend- 
ant's bad  character,  the  failure  to  charge  that 
evidence  of  defendant's  bad  character  went 
only  to  his  credibility  as  a  witness,  and  was  not 
evidence  of  guilt,  was  not  erroneous. 

9.  Where  defendant  had  made  contradictory 
and  incriminating  statements  regarding  the 
homicide,  and  requested  an  instruction  that  de- 
fendant's statements  could  only  be  considered 
as  affecting  his  credibility  as  a  witness,  which 
was  refused,  he  cannot  complain  on  appeal  be- 
cause the  court  failed  to  charge  that  defend- 
ant's bad  character  could  be  considered  only 
as  affecting  his  credibility  as  a  witness,  since 
the  two  instructions  were  not  equivalent. 

10.  Where  defendant  made  contradictory  and 
incriminating  statements  regarding  the  homi- 
cide, an  instruction  that  such  statements  could 
be  considered  only  as  affecting  defendant's  cred- 
ibility as  a  witness  was  properly  refused,  since 
all  of  defendant's  statements  which  tended  to 
show  he  committed  the  crime  were  admissible. 

11.  Where  both  counts  in  an  indictment  refer- 
red to  the  same  transaction,  and  both  charged 
murder  in  the  first  degree,  and  the  instructions 
were  for  murder  in  that  degree,  and  the  second 
count  was  bad.  the  first  was  sufficient  to  sus- 
tain a  verdict  of  guilty  as  charged. 

Appeal  from  circuit  court,  Ornndy  county; 
P.  C.  Stepp,  Judge. 
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WnUem  Furgerson  yma  convicted  of  mur- 
kier, and  he  appeals.    Affirmed. 

O.  a.  Williams,  W.  0.  Callteon,  and  W.  O. 
Irwin,  for  appellant  Edward  O.  Grow, 
Atty.  Gen.,  and  Sam  B.  Jeffries,  Asst  Atty. 
■Qea.,  for  the  State. 

BURGBSS,  J.  Prom  a  second  conviction 
of  murder  In  the  first  degree,  and  the  Im- 
poaitlon  of  the  sentence  of  death,  for  having 
killed  and  murdered  one  Stephen  G.  Wilson, 
«t  Grundy  county,  on  the  25th  day  of  March, 
189T,  defendant  appeals.  The  case  was  be- 
fore this  court  on  a  form»  occasion  (State 
▼.  Furgerson,  152  Mo.  92,  53  S.  W.  427), 
tiie  Indictment  held  to  be  Invalid,  and  the 
Judgment  reversed  and  the  cause  remanded. 
Sabsequently  defendant  was  reindicted  and 
Mgaia  convicted.  The  facta  and  circumstan- 
ces as  they  appeared  upon  the  last  trial 
were  substantially  as  upon  the  last  preced- 
ing one,  the  only  difference  being  with  re- 
spect to  matters  unnecessary  to  state  now, 
tNit,  if  thought  to  be  material  to  a  determl- 
■ation  of  the  case,  will  be  noticed  in  course 
of  the  opinion. 

The  indictment,  leaving  off  the  formal 
parts,  is  as  follows: 

"The  grand  Jurors  for  the  state  of  Missou- 
ri, and  from  the  body  of  Grundy  county,  duly 
Impaneled,  sworn  and  charged,  upon  their 
oaths  present  and  charge  that  one  William 
Furgerson  on  the  25th  day  of  March,  1897,  at 
Grundy  county,  Missouri,  in  and  upon  one 
Stephen  G.  Wilson,  then  and  there  being,  fe- 
loniously, willfully,  deliberately,  premeditate- 
ly,  and  of  his  malice  aforethought  did  make 
an  assault,  and  with  a  certain  ax,  a  deadly 
weapon,  by  him,  the  said  William  Furgerson, 
held  In  hla  hands,  the  said  William  Furgerson 
-did  then  and  there  feloniously,  willfully,  de- 
liberately, premeditately,  and  of  hla  malice 
aforethought,  forcibly  strike  and  beat  the 
-said  Stephen  G.  Wilson  in  and  upon  the 
Iwdy  of  the  said  Stephen  G.  Wilson,  crush- 
ing, fracturing,  and  breaking  the  skull  of 
the  said  Stephen  G.  Wilson,  giving  to  him, 
the  said  Stephen  G.  Wilson,  a  mortal  wound, 
of  which  snid  mortal  wound  be,  the  said 
Stephen  G.  Wilson,  did  then  and  there  In- 
stantly die.  And  so  the  grand  Jurors  afore- 
said, upon  their  oaths  aforesaid,  do  say  the 
aald  William  Furgerson  him,  the  said  Stephen 
G.  Wilson,  In  the  manner  and  by  the  means 
aforesaid,  feloniously,  willfully,  deliberately, 
premeditately,  on  purpose,  and  of  his  malice 
aforethought,  did  kill  and  murder,  against 
the  peace  and  dignity  of  the  state. 

"And  the  grand  Jurors  aforesaid,  impanel- 
-ed  as  aforesaid,  upon  their  oaths  aforesaid 
do  further  charge  and  present  that  the  said 
William  Furgerson  on  the  said  25th  day  of 
Harch,  1897,  at  Grundy  county,  Missouri, 
In  and  upon  the  body  of  the  said  Stephen 
■O.  Wilson,  then  and  there  being,  feloniously, 
wlUtully,  deliberately,  pr^nedltately,  on  pur- 
pose, and  of  hla  malice  aforethought,  did 


make  an  assault,  end  that  he,  the  said  Wil- 
liam Furgerson,  some  heavy  Instrument  or 
deajdly  weapon  to  these  Jurors  unknown, 
which  said  instrument  or  deadly  weapon  he. 
the  said  William  Furgerson.  in  his  hand, 
then  and  there  held,  then  and  tliere  felonious- 
ly, willfully,  deliberately,  premeditately,  on 
purpose,  and  of  his  maUce  aforethought  did 
forcibly  strike  and  beat  the  said  Stephen 
G.  Wilson  In  and  ui)on  the  body  of  the  said 
Stephen  G.  Wilson,  crushing,  fracturing,  and 
breaking  the  skuU  of  the  said  Stephen  G. 
Wilson,  giving  to  him,  the  said  Stephen  G. 
Wilson,  a  mortal  wound,  of  which  said  mortal 
wound,  be,  the  said  Stephen  G.  Wilson,  did 
then  and  there  Instantly  die;andso  the  grand 
Jurors  aforesaid,  upon  their  oaths  aforesaid, 
do  say  that  the  said  William  Furgerson  him, 
the  said  Stephen  6.  Wilson,  in  the  manner 
and  by  the  means  aforesaid,  feloniously,  will- 
fully, deliberately;  premeditately,  on  purpose, 
and  of  his  malice  aforethought  did  kill  and 
miu^er,  against  the  peace  and  dignity  of  the 
state." 

The  first  count  In  the  indictment  la  as- 
sailed upon  the  ground  that  the  homicidal 
act-~tbe'  mortal  stroke  with  the  az— is  not 
alleged  to  have  been  done  feloniously;  that 
while  the  assault  battery,  and  striking  are 
alleged  to  have  been  feloniously  made,  it  Is 
not  alleged  that  the  wounding  was  done 
feloniously.  State  y.  Green,  111  Mo.  688, 
20  S.  W.  304,  is  relied  upon  as  sustaining  that 
contention;  but  In  that  case  the  indictment 
was  held  bad  upon  the  ground  that  the 
words  "thereby  and  by  thus  striking"  In- 
dicated that  a  striking  and  wounding  had 
been  previously  alleged,  where  such  was  not 
the  case,  but  this  essential  averment  was 
entirely  omitted.  State  v.  Herrell,  97  Mo. 
105,  10  S.  W.  387,  is  also  relied  upon  by  de- 
fendant In  that  case  It  was  said:  "There 
are  authorities,  however,  for  holding  that  an 
Indictment  will  be  made  good,  notwithstand- 
ing it  fails  to  allege  that  the  wound  was 
feloniously,  etc.,  given,  provided  that  the 
words,  'feloniously,'  etc.,  previously  alleged, 
are  connected  with  the  mortal  strike  by  the 
words  -then  and  there';  for  in  such  case 
the  words  'feloniously,'  etc.,  will  run  through 
the  subsequent  allegatlonav  and  thus  connect 
them  with  the  mortal  stroke  to  which  they 
are  essential,  as  already  seen.  1  East,  P.  C. 
346;  2  Hale,  P.  C.  184;  State  v.  Lakey,  65 
Mo.  217:  State  v.  Steeley,  65  Mo.  218;  State 
V.  Sides.  64  Mo.  383."  In  the  case  at  bar 
the  essential  averments  are  properly  con- 
nected by  the  following  language:  "•  •  • 
One  William  Furgerson  on  the  26th  day  of 
March,  1897,  at  Grundy  county,  Missouri,  in 
and  upon  one  Stephen  G.  Wilson,  then  and 
there  being,  feloniously,  willfully,  deliberate- 
ly, premeditately,  and  of  his  malice  afore- 
thought, did  make  an  assault  and  with  a 
certain  ax,  a  deadly  weapiHi,  by  him,  the 
said  William  Furgerson,  held  In  his  hands, 
the  said  William  Furgerson  did  then  and 
there  feloniously,  willfully,  deliberately,  pre- 
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medltately,  and  of  his  malice  aforeUiought, 
forcibly  Btrike  and  beat  the  aaid  fitephen 
a  WUnn,"  «te.    State  ▼.  Biee,  149  Mo.  461, 
51  S.  W.  78,  la  another  authority  relied  upon 
by  defendant,  but  in  that  caoe  tlie  indict- 
ment waa  held  good;  the  court  holding  that. 
it  would  have  been  better  pleading,  however, 
if  the  word  "feloniously"  had  been  repeated 
just  before  the  words  describing  the  giving 
of  .the  mortal  wound.    But  as  that  word 
was  neeessarlly  and  logically  connected  with 
those  describing  the  giving  of  the  mortal 
shot  by  the  use  of  the  words  "then  and 
there,"  that  the  Indictment  was  not  bad  for 
that  reason.    The  first  count  of  the  indict- 
ment Is  In  all  essential  particulars  like  the 
form  found  In  8  Chit  Cr.  Law,  at  pages  750 
and  752,  and  is  followed  in  1  Whart.  Free. 
Indict  117.    It  Is  in  almost  the  exact  words 
of  the  form  laid  down  by  Kelley  In  his  work 
on  Criminal  Law  and  Practice  Cpage  300). 
It  contains  all  necessary  averments,  includ- 
ing that  the  "homicldal  act  was  feloniously 
done,"  and  is,  we  think,  good.    It  is  also  as- 
serted that  said  count  is  bad  on  account 
of  repugnancy.  In  that  It  charges  that  de- 
fendant "struck  and  beat"  deceased  on  the 
"Ixidy,   cmsbing,    fracturing,    and    breaking 
hte  skull."  which  is  a  physical  impossibility. 
Id  State  t.  Anderson,  98  Mo.  461,  11  B.  W. 
961,  an  indictiuent  for  murder  which  alleged 
that  "the  defendant  with  a  certain  club  gave 
the  deceased  one  mortal  wound  on  the  head 
and  body"  was  not  for  such  repugnancy, 
CatBlly  def«ctlye,    under  the  provisions   of 
tbe  statute  of  JeofaUs  (Bev.  St  1879,  {  1821; 
Rev.  St  1869,  {  2535).     It  is  weU  settled  In 
this  state  that  the  wound  need  not  be  de- 
scribed, nor  the  part  of  the  body  upon  which 
die  mortal  wound  was  inflicted  described, 
ia  an  indictment  for  murder.    State  v.  Hen- 
wn,  81  Mo.  384;  State  v.  Edmundon,  04  Mo. 
398:  State  v.  Ramsey,  82  Mo.  133;  State  v. 
AValler,  88  Mo.  402.    And,  if  not  necessary 
to  describe   it   It  must  needs  follow  that 
repugnancy  In  describing  It  will  not  Titiate 
ttte  indictment. 

The  second  count  in  tbe  Indictment  is  bad 
because  of  Its  failure  to  allege  what  the  as- 
Molt  was  made  "with,"  as  it  is  only  by  im- 
plication that  it  can  be  said  that  It  was  with 
an  ax.  No  necessary  allegation  in  an  in- 
dictment can  be  supplied  by  intendment  or 
Implication,  and  that  It  was  necessary  in 
this  case  that  the  indictment  should  allege 
that  the  assault  was  committed  with  an  ox 
Is  too  clear  for  dlscnsBlon.  In  passing  upon 
an  Indictment  for  murder  In  State  v.  Rec- 
tor, 12C  Mo.  328,  23  S.  W.  1074,  Sherwood, 
I.,  (aid:  "The  indictment  in  this  cause  is 
elearly  bad,  •  *  *  because,  the  word 
'with'  being  omitted  therefrom,  there  is  no 
aUegatlon  showing  with  what  the  alleged 
bonicidal  act  was  doue.  In  criminal  prose- 
rations  everything  constituting  the  offense 
must  be  set  forth  with  certainty  and  dear- 
new.  Nothing  must  be  left  to  be  Implied, 
^ts  Is  true  of  all  felonies.    Hawkins  says 


'that  in  an  indictment  nothing  matwlal  ahall 
be  takMi  by  Intendment  or  implication.'  2 
Hawk.  P.  O.  c.  26,  8  60.  If  an  essential 
word  be  dnppod.  It  is  fataL  Whart  Cr.  PL 
(0th  Bd.)  {  276,  and  cases  cited."  As  waa 
said  in  the  former  opinion  in  this  case: 
'♦Without  the  word  'with,'  there  is  no  aver- 
ment that  the  assault  was  committed  with 
an  ax,  and  it  Is  only  by  implication  that  it 
can  be  so  held.  Without  the  word  'with,' 
there  is  no  connection  between  the  instru- 
ment of  death  and  tbe  assault"  State  ▼. 
Furgersou,  152  Mo.  92,  63  B.  W.  427. 

There  is  no  merit  In  the  contantlon  that 
the  indictment  is  bad  upon  the  grouad  that 
defendant's  wife  was  summoned  before  the 
grand  Jury  by  tbe  state,  as  it  does  not  appear 
from  the  record  that  sudi  was  the  case. 
Besides,  if  she  bad  be«i  «o  summoned,  the 
question  could  not  be  raind  for  the  flrat  time 
In  this  court 

Mrs.  Furgersou,  Ote  wife  of  defendant  was 
introduced  as  a  witness  In  his  behalf,  and, 
having  stated  in  answer  to  a  question  pro- 
pounded by  defendant  that  she  was  before 
tbe  grand  Jury,  on  cross-eixaminatlon  by  the 
state,  over  the  objection  of  defendant  she 
was  asked  this  question:  "Did  you  say  be- 
fore the  grand  Jury,  'Bill  come  home  the 
night  of  the  murder  somewhere  about  nine 
o'clock'?"  And  this  is  assigned  for  error. 
But  before  the  question  was  answered  the 
witness  was  dismissed,  and  while  the  ques- 
tion was  improper,  because  of  the  provisions 
of  sections  4070,  4071,  Rev.  St  1889,  defends 
ant  could  not  have  been  prejudiced  by  the 
mere  asking  of  the  question.  It  might  have 
been  otherwise  bad  she  answered  and  testi- 
fied to  something  prejudicial  to  defendant 
but  as  she  did  not  do  so  the  Judgment  should 
not  be  reversed  upon  that  ground. 

Under  tbe  evidence,  defendant  waa  either 
guilty  of  murder  in  the  first  degree,  or  of  no 
offense  at  all.  Deceased  was  killed  under 
circumstances  which  tended  strongly  to  show 
that  it  was  done  deliberately,  premeditately, 
and  with  malice.  He  was  called  from  bis 
place  of  business  at  a  late  hour  in  the  night 
and  within  a  few  minutes  thereafter  was 
found  dead,  with  three  mortal  wounds  upon 
his  head,  produced  by  some  deadly  weap<m, 
which  the  evidence  tended  to  show  was  an 
ax,  and  that  defendant  was  the  perpetrator 
of  tbe  crime.  Under  these  circumstances, 
tiie  court  would  not  have  been  justified  in  an 
instruction  for  murder  in  the  second  degree, 
or  any  other  grade  of  offense  less  than  mur- 
der in  the  first  degree,  and  it  committed  mo 
error  in  failing  to  so  da  State  v.  Hopper,  71 
Mo.  425;  State  T.  Fairlamb,  121  Mo.  188,  26 
S.  W.  805;  State  t.  UmUe^  116  Mo.  462,  22 
S.  W.  878. 

In  tbe  state's  second  instmctlon  "deliber- 
ately" is  defined  as  meaning  "done  In  a  cool 
state  of  tbe  bipod.  It  does  not  mean  brooded 
over  or  considered  or  reflected  on  for  a  week 
or  a  day  or  an  hour,  but  it  does  mean  an  in- 
tention to  kill,  executed  by  a  party  not  under 
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the  Influence  of  a  violent  passion  suddenly 
aroused,  and  the  passion  here  referred  to  la 
that  only  which  Is  produced  by  what  the  law 
recognizes  as  a  Just  cause  of  provocation." 
The  defense  was  an  allbL  There  was  no  evi- 
dence whatever  tending  to  show  either  Justi- 
fication or  provocation  for  the  homicide,  or 
.that  It  was  done  in  the  heat  of  passion;  and 
tn  defining  "deliberately"  the  definition  given 
\vas  Inaccurate,  In  that  It  does  not  go  far 
enough,  but  omlffa  an  essential  element  of 
deliberation,— that  Is,  that  the  homicide  must 
have  been  committed.  In  the  furtherance  of  a 
formed  design,  to  gratify  a  feeling  of  re- 
venge or  to  accomplish  some  other  unlawful 
purposow  State  v.  Wieners,  66  Mo.  13;  State 
V.  Avery,  113  Mo.  475,  21  8.  W.  193;  SUte  T. 
Andrew,  76  Mo.  104;  State  v.  Ward,  74  Mo. 
363;  State  v.  Kotooeky,  74  Mo.  2id;  State 
T.  EUls,  74  Mo.  210;  State  v.  Stephens,  96 
Ma  638;  State  v.  Fairlamb,  121  Mo.  137,  25 
S.  W.  805.  But,  as  was  said  In  State  t. 
Ward,  supra,  though  not  In  accord  with  re- 
cent decisions  of  this  court,  It  could  not  have 
worked  the  defendant  any  hurt,  since  there 
was  no  provocation  at  all,  either  lawful  or 
otherwise,— nothing  of  that  nature  which 
could  reduce  the  offense  from  murder  In  the 
first  degree  to  some  lower  grade  of  homicide. 
For  this  reason  the  error  was  harmless.  The 
same  rule  Is  announced  In  the  recent  case 
of  State  V.  Tettaton  (Mo.  Sup.)  60  S.  W.  743. 
It  Is  asserted  that  the  court  erred  In  fall- 
ing to  Instruct  the  Jury  that  evidence  of  de- 
fendant's bad  character  went  only  to  his 
credibility  as  a  witness,  and  was  not  evi- 
dence of  his  guUt  But  no  such  evidence  was 
adduced,  and,  of  course,  no  error  was  com- 
mitted In  falling  to  instruct  in  regard  there- 
to; but,  If  there  had  been,  the  court  could 
not  be  convicted  of  error  In  falling  to  In- 
struct with  respect  to  It,  In  the  absence  of  a 
request  to  do  so  by  defendant,  or  of  Its  at- 
tention being  called  in  time  to  Its  failure  to 
Instruct  upon  the  law  of  the  case.  State  v. 
Oantiln,  118  Mo.  100,  23  S.  W.  1091;  State  ▼. 
Watei-8,  156  Mo.  132.  56  S.  W.  734.  There 
was,  It  Is  true,  evidence  that  defendant  had 
made  many  contradictory  and  Incriminating 
statements  with  respect  to  matters  bearing 
upon  the  homicide,  and  in  regard  to  such 
statements  defendant  asked  the  court  to  In- 
struct the  Jury  that  they  could  only  be  con- 
sidered In  so  far  as  they  affected  the  cred- 
ibility of  the  defendant;  but  this  was  not  a 
request  to  Instruct  that  evidence  of  defend- 
ant's bad  character  went  only  to  his  credi- 
bility as  a  witness,  and  was  not  evidence  of 
his  guilt.  Moreover,  the  Instruction  as  asked 
was  wrong  In  principle,  because  any  and  all 
statements  shown  to  have  been  made  by  de- 
fendant tending  to  show  his  connection  with 
the  homicide  were  admissible,  however  Incon- 
sistent they  may  have  been,  and  regardless 
of  any  tendency  that  they  may  have  had  to 
discredit  him  as  a  witness  before  the  Jury. 
Such  evidence  was  not  Introduced  for  the 
purpose  of  impeaching  qr  discrediting  defend- 


ant as  a  witness,  but  was  for  the  direct  pur- 
pose of  showing  that  he  committed  the  crime, 
and  does  not  come  within  the  rule  contended 
for  by  defendant 

The  eleventh,  thirteenth,  and  nineteenth 
Instructions  given  at  the  Instance  of  defend- 
ant In  regard  to  statements  and  admissions 
proven  to  have  been  made  by  him  tending  to 
show  bis  guilt  were  very  fair  to  him.  and 
all  that  he  could  have  desired.  There  was 
therefore  no  error  In  refusing  other  Instruc- 
tions asked  by  defendant  on  this  feature  of 
the  case. 

There  is  no  conflict  between  the  ninth  in- 
struction given  on  the  part  of  the  state  and 
the  tenth  given  on  the  part  of  the  defendant, 
as  contended  by  him.  This  contention  la  not, 
therefore,  well  grounded. 

The  first,  third,  fourth,  and  tenth  Instruc- 
tions given  In  behalf  of  the  state  are  also 
complained  of,  but  we  think  without  any 
good  groimd  therefor.  The  Instructions  seem 
to  be  free  from  serious  objection,  and  very 
fair  to  the  defendant 

Both  counts  of  the  indictment  relate  to  the 
same  transaction,  and  charge  but  one  of- 
fense; that  Is,  murder  of  the  first  degree. 
The  Instructions  were  for  murder  In  that  de- 
gree, and  in  response  thereto  the  Jury  found 
defendant  guilty  of  that  offense;  and,  al- 
though the  second  count  Is  bad,  the  first  Is 
good,  and  the  latter  will  sustain  the  verdict 
State  V.  Blan,  69  Mo.  317;  State  v.  Scott  39 
Mo.  424. 

The  weight  of  the  evidence  was  for  the 
consideration  of  the  Jury.  The  defendant 
has  been  twice  found  guilty  of  the  offense, 
and  both  verdicts  met  with  the  approval  of 
the  court  and  under  such  circumstances  we 
would  be  slow  to  conclude  that  there  was 
not  sufficient  evidence  to  support  the  verdict 
Finding  no  reversible  error  in  the  record,  we 
affirm  the  Judgment,  and  direct  the  sentence 
to  be  executed. 

SHERWOOD,  P.  J.,  and  GANTT,  J.,  con- 
cur. 


STATE  ei  rel.  DAVIS  et  al.  t.  WHITE  et  aL 
(Supreme  Court  of  Missouri.    March  20,  1901.) 

COUNTIES— COUNTY  SEAT— CHANGE-ELEC- 
TION—RBQUISITB  VOTE— STATUTES. 
Const  1875,  art.  9,  §  2,  provides  that  no 
county  seat  shall  be  removed  unless  two-thirds 
of  the  qualified  voters  of  the  county  voting  on 
the  proposition  at  the  general  election  vote 
therefor.  Rev.  St  1889,1  6740,  declares  that 
if  it  shall  appear  by  aa  election  to  change  the 
county  seat  that  two-thirds  of  the  legal  voters 
of  the  county  are  in  favor  of  the  removal,  then 
the  county  court  shall  appoint  five  commission- 
ers to  select  a  site  whereon  to  locate  the  seat 
of  justice.  Held,  that  where  the  votes  in  favor 
of  changing  a  county  seat  constituted  two- 
thirds  of  the  number  of  votes  cast  but  not  two- 
thirds  of  the  legal  voters  of  the  county,  the 
proposition  was  Dot  carried,  since  the  consti- 
tutional requirement  being  merely  a  limitation 
on  the  general  power  of  the  legislature  to  regu- 
late removals,  did  not  prohibit  the  legislature 
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from  paaaing  section  6740,  requiring  the  approT- 
il  ot  a  larger  proportion  of  voters  than  is  re- 
quired by  the  constitution. 
Borgesa,  G.  J.,  and  Sherwood,  3.,  dissenting. 

In  banc.  Mandamus  by  the  state,  on  rela- 
tion of  E.  P.  Davis  and  others,  against  J. 
Henry  White  and  others,  to  require  defend- 
ants, as  members  of  the  county  court  to  de> 
Clare  that  the  proposition  submitted  to  the 
voters  of  Montgomery  county  at  the  Novem- 
ber election  In  1900  to  change  the  county 
seat  had  not  carried.    Writ  granted. 

P.  H.  Cnllen,  for  relators.  Shepard  Bai> 
clay,  Claude  B.  Ball,  J.  D.  Bamett,  Jas.  F. 
Boll,  and  W.  B.  M.  Cook,  for  respondents. 

VALLIANT,  J.  Original  mandamus.  At 
tbe  general  election  In  November,  1900,  a 
proposition  to  remove  the  county  seat  from 
Danville  to  Montgomery  City  was  submitted 
to  the  voters  of  Montgomery  county.  At  that 
election  there  were  4,002  votes  cast  for  the 
candidates  for  national  and  state  offices,  2,- 
111  votes  cast  In  favor  of  the  removal  of  tbe 
county  seat,  and  782  against  that  proposition. 
In  due  time  the  county  court  canvassed  the 
vote  and  declared  the  proposition  to  re- 
move carried,  appointed  commissioners,  who 
selected  the  site,  which  was  duly  approved, 
and  a  deed  to  the  same  was  made  out  and  ac- 
cepted, and  the  county  court  assigned  rooms 
hi  the  building  for  the  county  offices,  re- 
spectively. The  object  of  this  suit  Is  to  re- 
qoiie  the  county  court  to  annul  Its  proceed- 
ings in  this  matter,  and  declare  the  proposi- 
tion to  remove  not  carried,  and  require  the 
respondents,  composing  the  county  court,  to 
retain  the  county  seat  at  Danville.  There  Is 
no  dispute  as  to  the  facts.  From  the  record 
it  appears  that  more  than  two-thirds  of  those 
wbo  voted  on  the  proposition  to  remove  voted 
in  favor  of  it,  but  it  does  not  appear  that 
tffo-thlrds  of  the  legal  voters  of  the  county 
voted  for  the  removal.  The  sole  question  for 
OUT  consideration  la,  did  the  vote  authorize 
the  removal? 

The  language  of  the  statute  is:  "If  It  shall 
appear  by  such  election  that  two  thirds  of 
tbe  legal  voters  of  said  county  are  In  favor 
of  the  removal  of  the  county  seat  of  such 
connty,  then  tbe  county  court  shall  appoint 
five  commissioners  to  select  a  site  whereon  to 
locate  the  seat  of  Justice."  Bev.  St.  1899,  § 
C740.  Tbis  section  appeared  in  Gen.  St 
186.'),  p.  223,  except  that  for  "legal  voters,"  as 
it  now  is.  It  was  "legally  registered  voters." 
At  that  time  the  law  required  registration  as 
>  prerequisite  to  the  right  to  vote.  In  1879, 
tbe  general  requirement  of  registration  hav- 
ing been  eliminated,  this  statute  was  re- 
vised into  the  form  in  which  we  now  have  It 
specifying  only  "legal  voters  of  said  county." 
Tbe  principle  Involved  In  this  case  has  sev- 
eral times  received  the  consideration  of  this 
court.  As  early  as  1864  a  similar  qnestlon 
arose  on  the  construction  of  an  act  of  1857 
wblch  authorized  the  city  of  St  Louis  to 
"''oue  persons   to   iceep  open   refreshment 


booths  on  Sunday  "whenever  a  majority  of 
the  legal  voters"  of  the  city  should  authorize 
It  The  proposition  had  been  submitted  at  an 
election  when  city  officers  were  elected,  and 
at  which  more  than  13,000  votes  had  been 
cast  for  candidates  for  city  offices,  and  6,035 
votes  were  for  and  2,001  against  tbe  proposi- 
tion. The  court  held  that  the  proper  con- 
Btnictlon  of  the  statute  required  a  majority 
"of  all  the  legal  voters  of  the  city,"  and  not 
merely  those  voting  on  tbe  proposition,  and 
that  the  license  to  keep  the  establishment 
open  on  Sunday,  attempted  to  be  granted  by 
the  city  to  defendant,  founded  on  the  as- 
sumption that  tbe  proposition  had  carried, 
was  invalid.  State  y.  Wlnkelmeler,  35  Mo. 
108.  Very  shortly  afterwards  a  similar  case 
came  before  the  court  wherein  tbe  defend- 
ant claimed  to  hold  a  license  of  like  character 
based  on  the  same  election,  and  It  was  held 
that  his  license  was  valid.  State  v.  Binder, 
38  Mo.  450.  But  In  tbe  last-named  case  the 
record  did  not  show  bow  many  votes  had 
been  cast  for  the  candidates  for  office.  It 
only  showed  the  vote  on  the  proposition. 
The  court  therefore,  unless  It  had  taken 
cognizance  of  a  fact  outside  the  record  In 
the  case  before  It  had  no  information  except 
as  to  tbe  vote  on  tbe  proposition.  In  the 
opinion  It  Is  said:  "An  election  was  held, 
accordingly,  on  the  day  named,  the  result  of 
which  was,  as  It  appeared  by  the  returns  of 
the  vote  to  the  city  register,  a  certified  copy 
of  which  was  given  in  evidence,  that  the 
whole  number  of  votes  cast  at  said  election 
was  seven  thousand  and  eighty-five,  of  which 
five  thousand  and  fifty-one  were  given  in  the 
affirmative,  and  two  thousand  and  tblrty- 
fonr  in  the  negative,  of  the  proposition. 
*  *  *  This  was  the  whcde  evidence  ccm- 
ceming  the  election  and  vote."  That  case, 
therefore,  cannot  be  considered  as  at  all  In 
confiict  with  State  v.  Winkelmeier.  In  State 
V.  Sutterfield,  54  Mo.  391,  the  court  construed 
the  statute  involved  in  the  case  now  under 
consideration  as  it  was  In  1865,  when  it  re- 
quired the  assent  of  two-thirds  of  "all  legally 
registered  voters."  At  the  election  In  that 
case  547  votes  for  candidates  had  been  cast 
and  244  for  and  47  against  removing  the 
county  seat  It  was  also  shown  that  there 
were  694  names  on  the  registration  lists  at 
that  time.  At  that  time  the  constitution  or- 
dained that  "tbe  general  assembly  shall  have 
no  power  to  remove  tbe  county  seat  of  any 
county  unless  two  thirds  of  the  qualified 
voters  of  the  county  at  a  general  election 
shall  vote  in  favor  of  such  removaL"  The 
court  said:  "The  words  do  not  imply  an  ac- 
quiescence or  a  negative  sanction  or  a  nega- 
tive assent  inferred  from  absence,  but  a 
positive  vote  in  the  affirmance.  *  ♦  •  The 
statute  in  this  case  uses  the  words  'legally 
registered  voters,'  and  requires  two-thirds  of 
them  to  vote  for  the  change."  In  State  v. 
Brassfleld.  67  Mo.  331,  It  was  held  that  the 
clause  of  the  constitution  (section  14.  art  11, 
Const.  1865)  which  declared  that  "tbe  gen- 
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eral  assembly  sball  not  authorize  any  county, 
city  or  town  to  become  a  stockholder  In 
*  ♦  •  any  •  *  •  corporation  nnlesa 
two  thirds  of  the  qnalified  Toters  of  aucta 
county,  city  or  town,  at  a  i-e^lar  or  spe- 
cial election  to  be  held  therein,  assent  there- 
to," meant  all  the  legal  voters  in  the  county, 
city,  or  town,  and  not  merely  all  who  voted. 
And  tt  may  be  said  that  all  the  utterances  of 
this  court  that  bear  on  this  question  are  to  be 
the  same  effect  State  r.  Mayor  of  City  of 
St  Louis,  73  Mo.  437;  State  v.  Francis,  06 
Mo.  44,  8  8.  W.  1;  State  t.  McGowan,  138 
-Mo.  187,  39  S.  W.  771.  It  will  be  noticed  that 
the  two  cases  last  above  quoted  from  turned 
chiefly  upon  the  construction  given  the  clause 
of  the  constitution  in  question  in  each  case, 
although  the  statute  then  in  question  was  al- 
so a  subject  of  construction.  In  each  in- 
stance the  general  form  of  expression  in  the 
constitution  was  to  place  a  restriction  on  a 
power  existing,  while  that  of  the  statute  was 
to  confer  a  power.  The  requirement  of  the 
constitution  was  that  the  act  shall  not  be 
done  "unless,"  etc.,  while  the  provisions  of 
the  statute  was  that  It  may  be  done  "If," 
etc.;  the  statute's  permission  being  intended 
to  be  within  the  limits  of  the  canstitutlon's 
restriction.  In  the  Suttei-field  Case  the  con- 
stitution had  forbidden  the  removal  unless 
two-thirds  of  the  qualified  voters  had  as- 
sented thereto,  and  the  statute  had  declared 
that  the  removal  might  be  effected  If  two- 
thirds  of  the  "legally  registered  voters"  had 
assented.  The  court  said  that  the  constitu- 
tion was  not  satisfied  with  two-thirds  of 
those  voting,  but  required  two-thirds  of  all 
in  tbe  county  entitled  to  vote.  And  in  the 
Brassfleld  Case,  when  the  legislature  bad 
imdertaken  to  say  that  the  affirmative  vote 
of  two-thirds  of  those  voting  would  auUior- 
ize  the  stock  subscription,  in  the  face  of  the 
constitution,  which  ordained  that  It  should 
not  be  done  until  two-thirds  of  the  qualified 
voters  had  given  their  assent,  the  coOrt  said 
that  the  act  of  the  legislature  was  invalid. 
In  the  Brassfleld  Case  the  constitution  bad 
said  that  the  act  should  not  be  done  unless  a 
certain  proportion  of  the  voters  of  the  coun- 
ty assented  thereto,  while  the  legislature 
bad  said  that  it  might  be  done  if  a  less  pro- 
portion assented.  Now  in  the  case  at  bar 
the  constitution  has  said  that  the  act  shall 
not  be  done  unless  a  certain  proportion  of 
the  voters  of  the  county  approve  it,  and  the 
legislature  has  said  that  it  may  be  done  if  a 
greater  proportion  than  that  named  by  the 
constitution  approve  it  The  coustiUition  is 
satisfied  If  two-thirds  of  those  voting  at  the 
election  on  tbe  proposition  approve  it,  but 
the  legislature  does  not  give  its  consent  un- 
til two-thirds  of  all  the  legal  voters  In  the 
county  approve  it.  This  change  was  brought 
about  by  the  constitution  of  1875:  "The  gen- 
eral assembly  sball  have  no  power  to  remove 
the  county  seat  of  any  county,  but  the  re- 
moval of  county  seats  shall  be  provided  for 
by  general  law;  and  no  county  seat  shall  be 


removed  unless  two  thirds  of  the  qualified 
voters  of  tbe  county  voting  on  the  proposi- 
tion at  a  general  election  vote  therefor." 
Article  9,  S  2. 

It  la  argued  by  the  learned  eounsd  for  re- 
spondents that  the  object  of  this  change  in 
the  constitution  was  to  change  tbe  rule  laid 
down  by  this  court  In  the  Sutterfield  Case. 
The  rule  laid  down  in  that  case  was  not  a 
declaration  of  any  principle  of  law,  but  mere- 
ly an  interpretation  of  words  employed  In 
the  constitution  and  the  statute.  It  was 
there  said  that,  when  the  words  "qualified 
j  voters  of  the  county"  were  used,  th^  meant 
j  all  those  in  the  county  who  were  entitled  to 
vote,  and  not  merely  those  who  voted  on 
tbe  question.  If  tbe  framei-s  of  the  constitu- 
tion of  1876  had  intended  to  change  the  law 
of  the  state  in  respect  of  xnterpretation  of 
such  words  from  that  which  this  court  had 
uniformly  put  upon  them,  they  would  have 
said,  in  effect,  that  such  words  thereaft» 
occurring  in  the  written  law  should  be  con- 
strued as  indicated.  But,  Instead  of  that, 
they  effected  a  change  In  the  law,  not  by 
repeating  the  former  words  and  requiring 
for  them  a  new  Interpretation,  but  by  adding 
other  words  to  them,  so  as  to  materially 
change  their  meaning.  The  constitution  no 
longer  now  forbids  the  removal  of  the  covm- 
ty  seat  unless  two-thirds  of  all  those  in  the 
county  having  the  right  to  vote  give  their 
votes  in  favor  of  the  removal,  but  only  for- 
bids it  until  It  receives  the  approval  of  two- 
thirds  of  those  qualified  voters  who  take 
enough  Interest  in  the  matter  to  express 
their  opinions  at  the  polls.  But  the  language 
of  the  constitution  Is  still  In  the  form  of  a 
restriction  on  the  power  of  the  legislature. 
It  does  not  undertake  to  confer  upon  the 
county  court  or  the  people  of  the  county  the 
power  to  remove  their  county  seat  nor  does 
it  confer  that  power  on  the  general  assem- 
bly. If  the  c<wstltutlou  was  silMit  on  the 
subject  the  goieral  assembly  would  be  abso- 
lute in  its  power.  That  iwwer  the  constitu- 
tion silently  recognizes,  and  merely  puts 
limitations  upon  it  These  limltatlona  are 
that  such  removals  shall  be  effected  only  In 
pursuance  of  a  general  law,  and  not  in  any 
Instance  unless  with  tbe  approval  of  two- 
thirds  of  those  voting  on  the  proposition. 
Therefore  the  general  assembly  cannot  by 
its  own  act  remove  a  county  seat  nor  can 
It  pass  a  special  law  for  tbe  removal  of  the 
county  seat  of  Montgomery  county,  nor  au- 
thorize tbe  removal  with  less  than  two-thirds 
of  tue  qualified  voters  of  the  county  voting 
on  the  proposition  assenting;  but  in  all  oth- 
er respects  the  subject  is  within  the  discre- 
tion of  the  legislature,  which  can.  If  it  sees 
fit,  require  a  larger  proportion  of  the  vot- 
ers to  give  their  approval  than  the  min- 
imum limit  prescribed  by  tbe  constitution. 
Tbe  words  in  our  statute  of  to-day,  "two 
thirds  of  the  legal  voters  of  said  county," 
mean  just  what  the  corresponding  words  in 
the  former  statutes  were  construed  to  mean 
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in  State  t.  fintterfield  and  State  v.  Braas- 
a^d,  Kopn.  The  general  assembly  has  not 
seen  fit  ginoe  th«  adoption  of  the  constlta- 
tlon  of  1875  to  make  any  change  in  the  n- 
iltitrement  In  this  respect  ana  we  can  make 
aone. 

The  constitatlon  of  Oolorado  Is,  In  the  par- 
ticular feature  we  are  now  dlscneslng,  at- 
actly  like  onra,  except  that  it  forbids  the  re- 
moval nnlesa  a  majority  of  the  yotere  as- 
sent The  legislature  in  that  state  passed 
an  act  requiring  the  assent  of  two-thirds  of 
the  voters  to  a  removal  of  a  county  seat. 
It  was  contended  that  the  act  of  the  legls- 
latare  was  invalid.  The  Colorado  court  In 
an  able  opinion  by  Beck,  G.  J.,  held  that 
except  as  restricted  by  the  constltutloD,  the 
will  of  the  legislature  was  supreme  In  the 
matter.  Drawing  the  distinction  betweot 
the  powers  of  congress-  conferred  by  the  fed- 
eral constitution  and  the  inherent  powers  of 
a  state  legislature,  said  that  court:  "There 
woola  be  greater  force  in  the  arguments  em- 
jdoyed  to  demonstrate  the  Invalidity  of  the 
law  of  1881  if  the  state  constitution,  like  the 
oatianal  constitution,  was  a  grant  of  enumer- 
ated powers.  In  such  case  we  would  look 
into  the  constitution  to  see  If  the  grant  was 
broad  enough  to  authorize  the  leglslatuie  to 
declare  what  vote  should  be  necessary  to  le- 
move  a  county  seat  But  the  legislature  be- 
ing inyested  with  complete  powers  for  all 
the  pnrpoaes  of  civil  government  and  the 
state  constitution  being  merely  a  limitation 
upon  that  power,  we  look  into  it  not  to  see 
It  the  enactment  in  question  is  authorized, 
bot  only  to  see  if  it  Is  prohibited."  Alexan- 
der V.  People,  7  Colo.  100,  2  Pac.  896,  Then, 
after  showing  that  the  legislature  could  not 
cross  the  bounds  of  restriction,  the  court 
Bald:  "It  would  seem,  on  principle,  how- 
ever, that  above  and  beyond  or  outside  the 
minimum  Umlt  the  Jurisdiction  would  be  un- 
restrained. This  being  so,  the  legislature 
would  be  as  free  to  exercise  Its  power  and 
discretion  in  the  unlimited  jurisdiction  as  If 
00  mlnimnm  limit  on  its  powers  had  been 
imposed."  Id.,  7  Colo.  161,  2  Pac.  897.  And 
(0  tliat  court  held  that,  notwithstanding  the 
constitution  said  that  the  removal  should  not 
take  place  unless  a  majority  of  the  qualified 
electors  of  the  county  voting  on  the  proposition 
at  a  general  election  vote  therefor,  the  art  of 
the  legislature  governed  the  case,  which  de- 
clared "that  not  less  than  two-thirds  of  all 
the  legal  votes  cost  shall  be  necessary  to 
rffect  the  removal."    Sess.  Laws  1881,  p.  104, 

It  may  be  that.  In  the  sometimes  hurried 
coorse  of  revision,  the  language  of  our  stat- 
ote  aa  we  now  have  It  has  been  repeated  In 
the  geveral  revisions  since  the  adoption  of 
onr  present  constitution  without  very  close 
attention  to  the  change  of  terms  from  the  old 
to  the  new  constitution,  but  a  court  cannot 
ttlce  such  a  hypothesis  into  account  We 
nait  take  the  law  as  it  is  written,  and  aa- 
<ume  that  it  expreeses  the  deliberate  mind  of 
the  lawmaker 


We  are  not  indiillerent  to  the  argument  ol 
the  importanoe  of  thla  qnestion  to  the  peo- 
pte  of  Montgomery  county,  and  the  incon- 
venience that  will  attend  the  annulling  ol 
the  act  of  the  county  court  essaying  to  re- 
move the  county  seat  from  Danville,  but  a 
court  has  no  right  to  allow  such  eonsidera- 
tions  to  influence  its  Judgment  While  the 
statute  remains  as  it  is,  the  county  seat  can- 
not be  removed,  until  two-thirds  of  the  quali- 
fied voters  of  the  county  signify  their  assent 
thereto  at  a  general  election.  That  they 
have  not  yet  done.  The  general  election  in 
190O  showed  that  there  were  4,902  qualified 
voters  in  the  county.  It  would  therefore 
have  required  the  affirmative  vote  of  2,668  of 
them  to  have  effected  the  proposed  xemonral. 
If  two-thirds  of  the  voters  of  uiat  county 
favor  the  removal,  they  have  not  taken  auffl- 
cient  interest  In  the  matter  to  give  effect  to 
their  preference. 

We  do  not  perceive  anything  in  the  case  to 
Justify  a  refusal  of  the  writ  on  the  ground 
of  laches  in  the  relators.  They  seem  to 
have  moved  with  as  much  expedition  aa 
could  be  expected.  The  peremptory  writ  of 
mandamus  is  awarded. 

ROBINSON,  BRACE,  and  GANTT,  JJ., 
concur.  BURGESS,  O.  J.,  and  SHJ3RWOOD, 
J.,  dissent    MARSIIAliL,  J.,  absent 


DE  STEIGUGR  v.  MAJtTIK  et  al. 

(Supreme  Court  of  Miasonrl,  DivisioB  No.  1. 
May  14, 1901.) 

APPEAL—CONFLIOTINS  TBSTIMONT— FINDING 
BV  COURT— DBEDS— POSSESSION  OF  I<ANO— 
NOTICE— EJECTMENT— INSTRUCTION. 

1.  The  determination  of  the  trial  court  as 
to  facts  in  issue  on  conflicting  testimony  Is 
concluBive  on  appeal. 

2.  Land  sued  for  was  shown  to  be  part  of  a 
tract  which  was  claimed  to  be  owned  by  two 
different  parties  when  plaintiff  began  negotia- 
tions therefor.  The  abstract  of  record  was 
shown  to  his  attorneys,  who  informed  him  that 
there  was  an  outstanding  unconrejed  dower  in- 
terest to  a  certain  number  of  acres  in  P. 
Thereupon  H.,  the  husband  of  L.,  who  claimed 
to  own  part  of  the  tract  of  which  the  land  in 
controTersy  was  a  part  proenred  P.  to  qnit- 
claim  her  interest,  the  deed  being  taken  In 
name  of  S.  without  plaintiff's  knowledge,  and 
P.  afterwards  quitclaimed  to  plaintiff.  H.  and 
the  attorneys  Isnew  of  defendants'  possession, 
and  of  their  claim  to  the  land  through  a  prior 
deed  from  the  husband  of  P.  when  H.  induced 
her  to  make  the  deed.  Held,  that  an  iastruc- 
tion  thnt  if  It  was  believed  from  the  evidence 
that  H.  was  not  the  agent,  nor  acting  in  the 
interests,  of  plaintiff  at  the  time  he  procured 
the  deed  f<-om  P.  to  S.,  and  that  the  attorneys 
were  in  aiij  way  connected  with  plaintiff  prior 
to  institution  -^f  this  suit,  aod  that  plaintiff  at 
the  time  he  pui.'haaed  had  no  actual  notice  of 
the  deed  from  P.  to  defendants  and  of  tbelr 
possession,  the  find.'ng  must  be  for  plaintiff, 
was  properly  refused  since  such  instruction 
subordinates  the  legal  inference  to  be  drawn 
from  the  actual  existenct  of  deed  to  and  pos- 
session of  the  land  in  defeuiauts  under  claim 
of  title  to  plaintiff's  actual  notice  of  those  facts 

Appeal  from  circuit  court  Caldwell  coun- 
ty: B.  J.  Broaddua,  Judge, 
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Ejectment  by  Rudolph  De  Stelgner  against 
William  S.  Martin  and  another.  From  a 
Judgment  in  favor  of  defendants,  plaintiff 
appeals.    AflSrmed. 

J.  W.  Alexander  and  Thos.  E.  Turney,  for 
appellant.  Wm.  Henry  and  O.  S.  McLaugh- 
lin, for  respondents. 

4k 

ROBINSON,  J.  Suit  In  ejectment  for  40 
acres  of  land  In  Caldwell  county,  In  this 
state.  The  evidence  shows  a  complete  title 
of  record  in  plaintiff.  Defendants'  claim  to 
the  laud  is  through  an  unrecorded  deed  to  his 
wife  from  one  of  the  grantors  in  the  chain 
of  plaintifTs  title,  antedating  plaintiff's  deed, 
with  the  further  claim  that  he  has  been  In 
the  continued  possession  of  the  land,  either 
in  person  or  by  tenant,  from  the  date  of  the 
deed  to  his  wife  up  to  the  institution  of  this 
suit.  By  the  testimony  the  land  In  suit  was 
shown  to  have  been  part  of  a  GOO-acre  tract 
formerly  owned  as  one  farm,  and  known  as 
the  "Old  Kennedy  Place,"  but  at  the  time  the 
plaintiff  began  bis  negotiation  for  It  It  was 
claimed  to  be  owned  by  two  different  parties, 
one  owning  400  acres  of  the  original  farm, 
and  the  other  200  acres.  An  abstract  of  the 
land  was  famished  to  plaintiff  by  the  par- 
ties offering  it  for  sale,  which  he  caused  to 
be  examined  by  his  attorneys,  and  was  In- 
formed by  them  that  there  was  an  outstand- 
ing unconveyed  dower  Interest  to  67  acres  of 
the  land  in  one  Mary  A.  Pollard,  and  that 
otherwise  the  title  to  the  lands  was  complete 
in  the  parties  offering  it  for  sale.  Plaintiff 
then  refused  to  continue  his  negotiations  for 
the  lands  until  the  title  to  the  entire  tract 
was  made  perfect,  whereupon  William  Hum- 
phrey, the  husband  of  Lena  Humphrey,  who 
was  claiming  to  own  the  400-acre  tract,  and 
of  which  the  40  acres  in  controversy  is  a 
part,  without  the  knowledge  of  plaintiff, 
went  to  St  Louis,  and  procured  of  Mrs.  Mary 
A.  Pollard  a  quitclaim  deed  to  the  67  acres 
of  land,  in  which  the  record  showed  she  held 
a  dower  Interest.  This  deed  was  taken  In 
the  name  of  one  Charles  F.  Strop,  and,  when 
negotiations  were  again  resumed  for  the  con- 
summation of  the  deal.  Strop,  by  quitclaim 
deed,  conveyed  the  67  acres  to  plaintiff,  thus 
making  the  record  title  of  the  entire  600- 
acre  farm  complete  in  him.  The  forty  acres 
in  controversy  are  part  of  the  land  Includ- 
ed in  the  Strop  deed.  The  testimony,  so 
far  as  concerns  the  conduct  of  Mr.  Humph- 
rey (the  husband  of  one  of  plaintiff's  gran- 
tors) in  the  transaction,  is  indefensible.  He 
clearly  knew  of  defendants'  possession  of  the 
land,  and  of  their  claim  thereto  through  a 
prior  deed  from  Mr.  Pollard,  when  he  wrong- 
fully Induced  her  to  make  the  second  deed, 
through  which  plaintiff  now  claims  title  to 
the  land  in  suit  Upon  the  questions  as  to 
the  nature  and  character  of  defendants'  pos- 
session of  the  land,  as  well  as  when  plain- 
tiff first  became  possessed  of  that  knowledge, 
and  what  the  defendants  are  alleged  to  have 


said  when  plaintiff  first  interviewed  them 
npon  the  subject,  there  is  much  conflict  In 
the  testimony,  and  upon  the  determination  of 
the  trial  court  upon  those  questions  we  are 
bound  as  by  the  finding  of  a  Jury  upon  such 
matter  of  fact  At  the  close  of  all  the  tes- 
timony the  plaintiff  presented  two  declara- 
tions of  law  in  the  nature  of  Instructions  to 
the  court,  the  first  one  of  which  was  refused, 
and  the  second  given.  The  defendants  pre- 
sented two  declarations  of  law,  both  of  which 
were  given.  Under  the  testimony  and  dec- 
larations given,  the  trial  court  found  the  is- 
sues for  the  defendants,  and  plaintiff  has 
brought  the  case  here  on  appeal.  Appel- 
lant's assignments  of  errors  are  the  refusal  of 
the  trial  court  to  give  its  declaration  of  law 
numbered  1,  and  in  declaring  the  law  as  ask- 
ed by  defendants  in  their  Instructtons  num- 
bered 1  and  2. 

In  what  particular  plaintiff  was  harmed 
by  the  refusal  of  the  trial  court  to  give  Its 
declaration  numbered  1,  or  In  what  particu- 
lar the  two  declarations  given  at  the  Instance 
of  defendant  are  wrong,  we  are  not  informed 
by  appellant's  brief.  The  declaration  of  law 
asked  by  appellant  and  refused,  and  those 
asked  by  respondents  and  given,  read  as  fol- 
lofrs:  Defendants'  instructions:  "(1)  The 
court  declares  the  law  to  be  that  the  quit- 
claim deed  offered  In  evidence  by  the  defend- 
ants from  Mary  A.  Pollard  to  Elizabeth  Ken- 
ney  is  suiScient  to  defeat  the  plaintifTs  ac- 
tion, provided  the  court  finds  from  the  evi- 
dence that  said  Elizabeth  Kenney  was  the 
wife  of  the  defendant  Patrick  S.  Kenney,  and 
that  he  was  possessed  of  the  land  In  suit  as 
her  husband,  holding  it  under  and  by  her 
consent;  and  in  such  case  the  finding  and 
Judgment  must  be  for  the  defendants,  unless 
the  court  should  further  find  from  the  evi- 
dence that  the  plaintiff  is  an  innocent  pur- 
chaser, having  purchased  the  land  in  good 
faith,  without  any  notice  of  said  qnltclaim 
deed.  (2)  If  the  court  finds  from  the  evi- 
dence that  when  plaintiff  purchased  he  had 
knowledge  of  the  possession  thereof  by  the 
defendant  Kenney,  then  such  possession  and 
knowledge  thereof  was  sufficient  to  put 
plaintiff  on  Inquiry  as  to  the  defendant's 
right  to  such  possession;  and  the  finding  and 
Judgment  ought  to  be  for  the  defendant  un- 
less the  court  further  finds  from  the  evidence 
that  the  plaintiff  did  actually  make  inquiry 
of  defendant  as  to  his  claim  or  right  to  i>os- 
sess  said  land,  and  was  by  defendant  misin- 
formed or  misled,  and  thereby  thrown  off 
his  guard.  In  respect  to  the  right  or  title  un- 
der which  he  was  holding  said  land."  Plain- 
tiff's instruction:  "(1)  If  the  court,  sitting 
as  a  Jury,  believes  from  the  evidence  that 
William  Humphrey  was  not  the  agent,  nor 
acting  in  the  interests,  of  plaintiff  at  the 
time  be  procured  the  deed  from  Mrs.  Pollard 
to  Charles  F.  Strop,  and  that  Alexander  & 
Richardson,  and  neither  of  them,  was  the  at- 
torney, or  in  any  way  connected  with,  the 
plaintiff,  prior  to  the  institution  of  this  suit» 
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and  further  believe  that  the  plaintiff  at  the 
time  he  parchased  the  land  In  controversy 
and  paid  the  purchase  money  had  no  actual 
notice  of  the  existence  of  the  deed  from  Mm. 
Pollard  to  Mrs.  Kenney,  nor  of  defendant's 
possession  of  the  land  In  controversy,  the 
finding  must  be  for  the  plaintiff." 

By  the  two  declarations  of  law  given  at 
the  Instance  of  defendants,  It  is  most  mani- 
fest that  plaintiff  has  no  Just  ground  of  com- 
plaint So  far  as  they  announce  the  law  of 
the  case,  uimn  which  the  respective  rights  of 
plaintiff  and  the  defendants  are  to  be  deter- 
mined, the  plaintiff  was  relieved  from  a  bur- 
den which  he  evidently  felt  was  cast  upon 
blm  by  the  testimony,  as  same  Is  Indicated 
by  his  refused  declaration  No.  1,  of  showing 
that  William  Humphrey  was  not  his  agent 
at  the  time  he  procured  the  quitclaim  deed 
for  the  land  In  suit  from  defendants'  prior 
grantor,  Mrs.  Pollard,  or  that  the  attorneys, 
Alexander  &  Richardson  (who  knew  the  true 
condition  of  the  title  of  this  land  before 
plahitlff  purchased),  were  not  In  any  way 
connected  with  plaintiff  as  his  attorneys  in 
the  matter  prior  to  the  Institution  of  this 
suit  By  defendants'  first  declaration  given, 
of  which  appellant  now  complains  generally, 
bat  assigns  no  definite  reason  therefor,  de- 
fendants' prior  unrecorded  deed  was  only  ef- 
fective to  defeat  plaintiff's  action  herein, 
based  upon  a  subsequent  deed  from  defend- 
ants' grantor  (Mrs.  Pollard),  provided  the  de- 
fendant Patrick  Kenney  was  shown  to  have 
been  in  the  possession  of  and  holding  the 
land  for  his  wife,  and  provided  further  that 
plaintiff  did  not  purchase  the  land  In  good 
faith,  without  notice  of  defendant's  deed. 
Certainly,  no  legal  proposition  unfair  to  the 
rights  of  the  plaintiff  was  announced  in  that 
declaration,  for  In  It  plaintiff  was  not  char- 
ged with  the  Inference  of  notice  to  be  drawn 
from  defendants'  poesesslon  of  the  land,  as 
might  properly  have  been  done;  and  the  sec- 
ond declaration  given  at  defendants'  Instance 
ii  bat  the  announcement  of  a  rule  for  the 
consideration  of  the  fact,  developed  at  the 
trial,  10  familiar  as  to  make  unnecessary  Its 
indorsement  at  this  time,  more  than  In  a  gen- 
eral way.  Appellant's  first  declaration  of 
law  was  most  palpably  wrong,  and  the  trial 
conrt  very  properly  refused  to  approve  It; 
•nd  appellant,  In  his  brief  filed  herein,  has 
failed  to  offer  a  suggestion  In  its  favor,  as  he 
failed  to  point  out  his  specific  objection  to 
tbe  declaration  given  at  the  instance  of  de- 
fendants. That  declaration  subordinates  the 
legal  Infwence  to  be  drawn  from  the  actual 
existence  of  the  deed  to  and  possession  of 
the  land  In  defendants  under  claim  of  title 
to  plaintiff's  actual  notice  of  those  facts. 
Under  this  declaration  the  court  must  have 
(oond  the  issue  for  plaintiff,  U  it  found  the 
ftet  to  be  that  plaintiff  had  no  actual  notice 
of  the  existence  of  the  deed  from  Mr.  Pol- 
l»rt  to  the  defendant's  wife;  or  of  defend- 
■Bft  possession  of  the  land,  although  de- 
fendant was  shown  to  have  been  In  tbe  ac- 


tual possession  of  the  land,  and  claiming  ft 
under  a  prior  unrecorded  deed  from  defend- 
ants' grantor,  Mrs.  Pollard.  That  clearly, 
was  not  the  law  of  the  case.  The  declaration 
of  law,  as  given,  when  read  as  a  whole, 
shows  that  the  theory  upon  which  the  case 
was  tried  by  the  lower  court  was  most  favor- 
able to  appellant,  and  that  bis  only  real 
ground  of  complaint  was  that  the  trial  court 
found  the  facts  against  him,  and  for  Its  ac- 
tion In  that  regard  we  cannot  relieve  him. 
The  Judgment  of  the  trial  court  will  there- 
fore be  afllrmed.    All  concur. 


BURFORD  et  al.  v.  ALDRIDOIS  et  aL 

(Supreme  0>art  of  Missouri,  Diviaioa  No.  1. 

May  14,  1901.) 

WILLS— TRUST  PROPERTY— ACTIONS— PARTIES 
—  PURCHASE  FROM  LEGATEE  —  INVESTIGA- 
TION—CONSIDERATION-SUFFICIENCY  —  DIS- 
TRIBUTION OF  PROPERTY  —  PARTITION  — 
VALUABLE  lUPROVEMENTS-OOMPENSATION. 

1.  Testator's  will  provided  that  his  property 
should  go  to  his  widow,  and  on  her  death  to 
certain  brothers,  a  sister,  and  a  brother-in-law. 
The  brothers  and  sister  assigned  their  inter- 
est to  the  widow,  who  willed  the  property  to 
defendaat.  The  brother-in-law  died  after  the 
testator,  and  before  the  widow,  nnd  action  was 
brought  to  hare  the  property  decreed  as  having 
been  held  in  trust  by  the  widow  for  the  broth- 
er-in-law's heirs,  such  brother-in-law's  admin- 
istrator not   being   made  a   party.     Held,   that 

ftlaintlffs  should  amend  their  petition  by  mak- 
ng  such  administrator  a  party,  or  by  showing 
why  the  heirs  were  entitled  to  sue  in  their  own 
name,  before  a  decree  would  be  entered  for 
them. 

2.  Where  a  testator  devises  his  property  to 
his  widow  to  use  as  she  deems  best,  what  is 
left  after  her  death  to  go  to  certain  others, 
the  widow  may  purchase  the  contingent  Inter- 
ests of  the  others  with  money  of  the  estate, 
though  the  relation  between  her  and  them  is 
that  of  trustee  and  cestui  que  trust,  since  un- 
der the  will  she  could  consume  the  entire  es- 
tate, if  done  in  good  faith. 

3.  The  law  will  not  investigate  the  purchase 
of  a  legatee's  Interest  in  property  by  the  per- 
son holding  a  life  estate  therein  with  money  of 
the  estate,  between  which  life  teuant  and  lega- 
tees the  relation  of  trustee  and  beneficiaries  ex- 
ists, except  at  the  suit  of  the  beneficiary. 

4.  Where  a  widow,  entitled  to  use  testator's 
property  as  she  may  deem  best  purchases  the 
beneticial  interest  of  remainder-men  with  mon- 
ey of  the  estate,  the  surrender  of  her  present 
interest  in  such  money  is  a  sufficient  consider- 
atlott  to  support  the  contract 

5.  Testator  willed  his  property,  consisting  en- 
tirely of  personalty,  to  his  widow,  to  use  as 
she  deemed  best,  what  was  left  at  her  death  to 
go  to  four  others  in  eoual  parts.  The  widow 
purchased  a  farm,  and  also  the  interests  of 
three  of  the  beneficiaries,  paying  therefor  with 
money  of  the  estate,  the  fourth  party  not  being 
consulted.  He  subsequently  died,  and  the  wid- 
ow devised  the  farm  to  defendant  on  condition 
that  he  pay  her  executors  a  certain  amount 
therefor,  within  a  certain  time,  which  amount 
defendant  tendered  within  the  nme.  Held,  that 
the  fourth  beneficiary's  heirs  or  administrators 
were  entitled  to  one-fourth  of  the  farm,  and 
one-fourth  of  the  rents  thereof,  since  the  wid- 
ow's death,  less  one-fourth  of  the  taxes,  cost 
of  necessary  repairs,  and  insurance,  and  to  one- 
fourth  of  the  testator's  personalty  on  hand  at 
the  widow's  death,  plus  one-fourth  of  the  amount 
paid  the  other  three,  with  interest  from  the 
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time  imld  to  time  ot  the  widow's  deatli,  and 
that  cm  defendant's  payment  of  tfaree-fourtlis 
of  the  amount  stated  he  should  be  entitled  to 
three-fourths  of  the  farm. 

6.  On  partition  of  socfa  farm,  the  part  allot- 
ted to  defendant  should  contain  the  permanent 
valuable  improvements  mnde  before  notice  of 
the  claim  of  such  fourth  party's  heirs,  without 
diminution  of  his  share,  if  it  could  be  done  with- 
out Impairment  of  the  value  of  that  allotted  to 
the  heirs,  otherwise  the  partition  should  be 
made  without  distinction  in  his  favor  on  ac- 
count of  snch  improvements;  and,  in  event  that 
a  sate  of  such  farm  is  necessary,  defendant  will 
be  entitled,  in  addition  to  three-fourths  of  the 
net  proceeds,  to  the  amount  the  price  realized 
was  enhanced  by  such  Improvements. 

Robinson  and  Marshall,  JJ.,  dissenting  in 
part. 

Appeal  fiom  circuit  court,  Pettis  countr; 
George  F.   Longan,   Judge. 

Suit  tiy  B.  F.  Burford  and  others  against 
James  Aldridge  and  others.  From  a  decree 
In  favor  of  plaintiffs,  defendants  appeal  Re- 
versed. 

Tills  Is  a  suit  In  eqnlt;  in  which  the  plain- 
tiffs, as  heirs  of  one  of  the  legatees  xinder 
the  will  of  Warren  Wharton,  deceased,  call 
the  defendants*  who  claim  vniei  the  will 
of  Sarah  Wharton,  deceased,  to  account  for 
what  the  plaintiffs  claim  to  be  trust  prop- 
erty attempted  to  be  misdirected  by  the  last- 
mratloned  will.  The  facts  out  of  which  the 
controversy  arises  are  as  follows:  Warren 
Wharton  died  in  1875,  leaving  a  widow,  but 
no  deeoendants,  his  heirs  at  law  being  two 
brot-bers,  Ensley  and  John  6.  Wharton,  and 
a  sister,  Bliza  Plummer.  He  left  an  estate 
consisting  only  of  personal  property,  chiefly 
notes,  etc  At  the  date  of  his  will  he  owned 
a  farm  of  about  300  acres  In  Pettle  county, 
but  before  his  death  he  sold  the  farm,  tak- 
ing hi  part  payment  certain  notes  secured 
by  deed  of  trust,  which  notes  he  held  at  the 
time  of  his  death,  and-  they  passed  into  the 
hands  of  his  executors.  By  his  will  he  be- 
queathed a  legacy  of  $1,000  to  each  of  his 
brothers  and  sister,  and,  besides  some  other 
minor  provisions  unnecessary  to  mention  in 
this  connection  there  was  this  clause :  "Third. 
I  will,  devise,  and  bequeath  to  my  beloved 
wife,  Sarah,  all  of  my  property,  personal, 
real,  and  mixed,  that  may  be  left  after  pay- 
ing the  above  bequests,  to  use  and  manage 
as  she  may  deem  best,  as  long  as  she 
may  live.  And  at  her  death  I  desire,  and 
so  will,  that  what  may  be  left  of  my  estate 
after  her  death  shall  be  divided  equally  be- 
tween my  two  brothers,  Ensley  Wharton  and 
John  6.  Wharton,  my  sister,  Eliza  Plummer, 
and  my  brotlier-in-law,  D.  W.  Burford." 
There  was  no  further  disposal  of  the  estate 
In  the  nature  of  a  residuary  clause.  Since 
the  death  of  the  testator  the  last-named  leg- 
atee has  died,  and  the  plaintiffs  in  this  suit 
are  bis  children  and  heirs.  After  the  final 
settlement  of  the  estate  of  Warren  Wharton 
in  the  probate  court,  the  widow  being  in 
poflsessioo  under  the  will  of  the  notes  be- 
longing to  the  estate,  upon  default  in  pay- 
ment o(  those  securing  the  purchase  money 


of  the  farm  the  deed  of  trust  was  foredosed, 
and  the  widow  became  the  purchaser  at  the 
trustee's  sale,  taking  the  deed  thereto  in 
her  own  name^  and  giving  In  payment  there- 
of the  notes  secured  by  the  deed  of  trust 
After  that  purchase  the  widow  lived  on  the 
farm  the  rest  of  her  life.  In  September, 
1881,  while  the  widow  was  in  possession  of 
the  estate  under  the  will,  she  had  a  trans- 
action with  the  two  brothers  and  sister  of 
the  testator,  whereby,  for  a  present  cash 
payment  to  them  of  $3,000,  they  assigned 
and  conveyed  to  her  their  interests  in  the 
remainder  of  the  estate  that  the  wlu  gave 
them  aXter  her  death.  This  was  In  addition 
to  the  special  legacies  of  $1,000  each,  previ- 
ously given  in  the  will,  so  that  they  received 
in  all  $G,000.  Of  this  sum  the  legacies  of 
$1,000  each  were  paid  out  of  assets  of  the  es- 
tate^ and  there  was  evidence  tending  to  show 
that  the  other  $3,000  paid  for  the  rem.iiuder 
Interest  also  came  out  of  the  estate,  and  the 
chancellor  so  found.  In  1803  the  widow, 
Sarah  Wharton,  died,  leaving  a  will  In  which, 
among  other  provisions  unnecessary  to  men- 
tion in  this  connection,  she  devised  the  farm 
to  defendant  Aldridge,  upon  condition  that 
he  pay  her  executors  $5,000  therefor  witli- 
in  a  time  specified,  and  within  that  time 
Aldridge  tendered  the  amount  to  her  ex- 
ecutors, and  by  his  answer  in  this  suit  stands 
ready  to  comply  with  those  terms.  This 
will  deals  with  the  property  as  If  it  belonged 
absolutely  to  the  testatrix,  and  Ignores  the 
legacy  in  remainder  to  D.  W.  Burford.  The 
decree  of  the  circuit  court  was  that  at  the 
death  of  the  widow  all  her  Interest  in  the 
property  ceased,  that  nothing  passed  under 
her  will,  and  that  the  plaintiffs  were  entitled 
to  the  whole  estate,  real  and  personal.  From 
that  decree  the  defendants  appeal 

Sangree  &  Lamm  and  Montgomery  & 
Montgomery,  for  appellants.  O.  W.  Bamett 
and  Chas.  E.  Yeater,  for  respondents. 

VAI.LIANT,  J.  (after  Stating  the  facts). 
It  does  not  appear  from  the  abstract  when 
D.  Vf.  Burford,  the  father  of  plaintiffs,  died, 
but  we  infer  from  the  general  discussion 
that  It  was  after  the  de&tb  of  the  testator, 
and  before  the  death  of  the  widow ;  and  that 
being  the  case,  and  nothing  In  reference  to 
the  estate  of  D.  W.  Burford  appearing  to 
authorize  his  heirs  and  distributees  alone  to 
sue,  his  administrator  Is  a  necessary  party  to 
this  proceeding;  and  before  the  plaintiffs 
can  have  a  decree  they  should  amend  their 
petition,  either  by  making  the  administrator 
a  party,  or  by  showing  why  the  heirs  and  dis- 
tributees are  entitled  to  sue  in  their  own 
names.  We  cannot  approve  the  main  legal 
proposition  on  which  the  plaintiffs  base  their 
case,  and  on  which  the  decree  was  founded; 
that  is,  that  upon  the  assignment  of  their  in- 
terests by  three  of  the  four  legatees  or 
devisees,  whom  for  want  of  a  more  accurate 
name  we  will  call  remainder-men,  the  whole 
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estate  In  remainder  passed  to  the  fourth. 
The  trial  court  found  as  a  fact  that  the 
widow  paid  for  those  three  Interests  with 
money  belonging  to  the  estate,  and  while, 
aa  the  case  is  to  be  retried,  we  will  not  ex- 
press any  opinion  on  that  question  of  fact, 
but  for  the  present  will  assume  that  that 
finding  was  correct,  still  it  does  not  justify 
tbe  plaintiffs'  full  claim. 

The  dause  In  the  will  of  Warren  Wharton, 
under  which  the  plaintiffs  claim,  does  not 
convey  the  remainder  of  the  estate  to  a 
class  of  which  their  father  Is  one,  nor  Is 
there  any  Joint  estate  or  survivorship  indi- 
cated. The  provision  is  "that  what  may  be 
left  of  my  estate  after  her  death  shall  be 
divided  equally  between  my  two  brothers, 
Enaley  Wharton  and  John  Q.  Wharton,  my 
slater,  Eliza  Plnmmer,  and  my  brother-in- 
law,  D.  W.  Burford."  There  was  a  separate 
ahare  to  each,  which,  if  either  had  died  after 
the  death  of  tiie  testator,  would  have  passed 
to  his  or  her  personal  representatives.  Just 
as  tbe  plaintiff^  now  claim  the  share  of  their 
fatha  upon  his  death  passed  to  them. 

Tbe  iBterest  that  the  widow  took  under 
the  will  was  peculiar.  It  was  a  "life  estate," 
yet  in  one  sense  it  was  something  more  than 
Is  ordinarily  embraced  In  that  term,  and  In 
another  sense  perhaps  not  as  much.  Ordin- 
arily a  life  estate  entitles  the  tenant  to  the 
rents  of  the  land,  and  use  of  the  peisenalty 
or  Interest,  If  It  be  money.  But  under  this 
will  the  widow  was  entitled  to  consume  as 
mocb  of  the  estate  as  she  desired,  tbe  body 
as  well  as  the  product.  And,  on  the  other 
hand.  If  she  had  lived  within  tbe  rents  and 
Interest,  and  left  a  surplus  of  that,  there 
Is  at  least  room  for  contention  that  such 
surplus  would  not  have  gone  to  her  admlni»- 
tmtor  on  her  death,  but  to  the  remainder- 
Dian  under  the  will.  Therefore,  while  she 
vaa  In  a  sense  a  trustee  of  tbe  property  for 
tbe  use  of  the  remainder-men,  yet  she  had  a 
very  substantial  Interest  In  It,  and  the  re- 
mainder-men could  not  call  her  to  account 
or  restrict  her  In  amount  In  what  she  chose 
to  spend  for  her  own  gratification,  even 
though  It  consumed  the  whole  estate,  as  long 
as  good  faith  was  preserved.  Under  those 
conditions,  therefore,  although  the  relation  of 
trustee  and  benefldary  existed,  the  law  did 
not  forbid  her  buying  from  them  their  con- 
tingent Interests.  Sallee  v.  Chandler,  26  Mo. 
124;  Richards  t.  Pitts,  124  Mo.  602,  28  S. 
W.  88;  State  t.  Jones,  131  Mo.  IW,  33  S. 
W.  23.  The  law  does  require  of  a  trustee  to 
eierrise  good  faith,  and  even  care,  commen- 
surate with  the  circumstances,  to  protect  the 
Interests  of  the  beneficiaries,  but  when  that 
appears  to  haTc  been  done  the  transaction 
*I11  be  npheld.  In  any  event,  however,  it  Is 
only  at  tbe  suit  of  the  beneficiary  complain- 
'ng  of  being  Imposed  upon  that  the  law  will 
look  Into  the  transaction.  In  the  case  at  bar. 
If  any  parties  were  Injured  they  were  the 
tliree  renahider-men  who  sold,  and  It  is  no 
concern  of  the  plalntlfrs. 


If  w«  should  adopt  the  ^Intlffs'  theory, 
and  say  that,  as  this  was  a  transaction  be- 
tween a  trustee  on  tbe  one  hand  and  the 
beneficiaries  on  the  other,  out  of  which  the 
trustee  can  gain  nothing,  therefore  it  is  set 
aside,  the  result  would  be  that  all  the  prop- 
erty held  by  the  life  tenant  at  the  time  of 
her  death  would  pass  under  the  will  in  equal 
parts  to  the  four  remainder-men;  but  before 
dividing  It  the  law  would  require  the  three 
who  had  already  received  advancements  on 
their  shares  to  bring  back  what  they  bad 
received,  with  interest,  and  then  take  share 
and  share  alike. 

The  plaintiffs  say  It  was  paid  for  with 
money  of  the  estate,  and  therefore  the  In- 
terests purchased  belonged  to  the  estate. 
Conceding  for  the  argument  that  It  Is  so,  the 
four  remainder-men  were  not  the  only  per- 
sons Interested  In  the  estate.  The  life  tenant 
also  had  an  hiterest  In  the  $3,000  paid.  She 
had  the  right  to  use  It  as  long  as  she  lived, 
and  spend  the  principal.  If  she  saw  fit.  In 
her  own  living.  Surrendering  to  these  three 
remainder-men  the  present  Interest  she  had 
In  the  $3,000  was,  as  between  her  and  them, 
a  sufllclent  consideration  to  support  the  con- 
tract And,  as  It  appears  that  she  lived  lu 
years  after  her  purchase.  It  would  seem  to 
have  been  a  very  Judicious  business  transac- 
tion on  the  part  of  the  three  who  realized 
so  early.  The  plaintiffs'  father,  however, 
had  no  Interest  In  the  transaction;  the  in- 
terests of  the  three  who  sold  were  not  his 
Interests;  his  interest  was  Independent  of 
theirs;  and  their  conduct,  without  him,  could 
neither  Impair  nor  Improve  his  estate.  At 
the  death  of  the  life  tenant  the  plaintiffs' 
father.  If  living,  would  have  been  entitled, 
by  force  of  the  will,  to  one-fourth  of  what 
would  have  been  left  of  the  estate  If  the 
act  complained  of  had  not  occurred.  That 
much  his  personal  representatives  are  now 
entitled  to;  neither  more  nor  less.  But  they 
say  that  by  the  act  complained  of  the  body 
of  the  estate  was  then  Impaired  to  the  ex- 
tent of  $3,000.  If  that  $3,000  had  belonged 
to  the  plaintiffs,  they  would  have  been  en- 
titled to  the  proceeds  or  the  property  which 
It  purchased.  But,  as  they  had  only  a  con- 
tingent Interest  in  one-fourth  of  It,  how,  then, 
can  they  claim  the  whole  result  of  the  In- 
vestment? The  utmost  the  plaintiffs  can 
ask  is  that  the  estate  be  restored  to  the  con- 
dition in  which  it  would  have  been  If  the 
transaction .  complained  of  had  not  taken 
place.  Since  the  plaintiffs  would  have  been 
entitled,  as  against  the  other  three  remain- 
der-men, to  have  the  $3,000  and  Interest 
brought  back  Into  the  estate  for  an  equal 
division.  If  the  transaction  as  between  the 
life  tenant  and  the  three  remalnder-mai  who 
sold  should  be  held  to  have  passed  no  title, 
so  likewise  they  are  entitled  to  have  It 
brought  back  when  that  transaction  Is  held 
valid,  and  the  division  Is  to  be  had  between 
the  plaintiffs  and  those  claiming  under  the 
will  of  the  purchaser.    By  that  means  the 
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plalntiirs  get  all  that  the  wlU  of  Warren 
Wharton  gave  them,  and  that  Is  all  they 
show  title  to.  In  one  aspecrt,  that  require- 
ment may  seem  unfair  to  the  defendants,  be- 
cause it  gives  to  the  plaintiffs  the  full  prin- 
cipal and  interest,  undiminished  by  consid- 
eration of  the  contingency  that  the  widow 
might  have  spent  the  whole  of  it  in  her  life- 
time. But  the  answer  to  that  is  the  plaintiffs 
were  not  consulted  in  that  transaction,  and 
the  defendants  are  In  the  shoes  of  their  tes- 
tatrix, who  Is  responsible  for  the  situa- 
tion. 

Under  the  pleadings  and  the  facts  as  found 
by  the  trial  court,  if  D.  W.  Burford  were  now 
llTiDg  he  would  be  entitled  to  one-fourth  of 
the  real  estate  in  question,  and  one-fourth 
of  the  rents  thereof  that  have  arisen  since 
the  death  of  Mrs.  Wharton,  less  his  share  of 
the  taxes,  cost  of  necessary  repairs  and  In- 
surance, if  any,  and  also  one-fourth  of  all 
the  personal  property  of  the  estate  of  War- 
ren Wharton,  deceased,  on  hand  at  the  date 
of  the  widow's  death,  plus  one-fourth  of  ?3,- 
CXX),  and  Interest  thereon  at  6  per  cent,  from 
September  1,  1S81,  to  the  date  of  the  widow's 
death,  and  that  is  all  that  either  his  heirs 
or  administrators  are  now  entitled  to.  Upon 
payment  by  James  Aldridge  to  the  executors 
of  the  will  of  Sarah  Wharton,  deceased,  of 
three-fourths  of  $5,000,  he  is  entitled  to  three- 
fourths  of  the  farm;  and  when  it  comes  to  a 
partition  of  the  farm  between  Aldridge  and 
the  heirs  of  Burford,  if  it  should  be  found 
that  Aldridge  has  made  permanent  valuable 
Improvements  on  the  farm  before  he  had 
notice  of  the  dalm  of  the  plaintiffs,  the  part 
allotted  to  him  should  ctmtaln  those  improve- 
ments without  diminution  of  his  share,  if  it 
can  be  done  without  impairment  of  the  value 
of  the  share  to  be  allotted  to  the  plaintiffs; 
otherwise,  the  partition  should  be  made  with- 
out distinction  in  his  favor  on  account  of 
such  improvements.  And,  In  the  event  a 
sale  of  the  farm  should  be  found  necessary 
for  partition,  Aldridge  would  be  entitled,  in 
addition  to  three-fourths  of  the  net  proceeds, 
to  the  amount  if  any,  the  court  may  find  that 
the  price  realized  was  enhanced  by  such  Im- 
provements so  made;  but  unless  the  court 
finds  that  the  price  was  so  enhanced,  and 
the  amount  thereof,  such  improvements  will 
not  be  considered.  The  judgment  is  reversed, 
and  the  cause  remanded  to  the  circuit  court, 
to  be  proceeded  with  according  to  the  law 
as  above  expressed. 

BRACE,  P.  J.,  concurs.  ROBINSON  and 
MARSHALL,  J  J.,  concur  In  the  result,  but 
are  of  the  opinion  that  the  plaintiffs  are  not 
entitled  to  any  part  of  the  $3,000  paid  by 
Mrs.  Wharton,  even  if  it  should  be  found  to 
have  been  paid  out  of  money  coming  to  her 
from  the  estate  In  the  purchase  by  her  of  the 
interests  of  the  other  three  remainder-men. 
Therefore  the  cause  is  trausfeiTed  to  court 
In  Dane. 


BURTON  T.  LOOK  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

May  14.  1901.) 

EJECTMENT— WAITER   OF  HOMBSTEAD-^VliO- 

MENT   UBN— HORTGAOD-RBS  JXT- 

DICATA-AFPBAl,. 

1.  Where  defendaat  in  ejectment  claims  title 
by  deed,  and  plaintiff  claims  under  a  prior  ex- 
ecution sale  on  a  judgment  aguiust  B.,  the  com- 
mon source  of  title,  the  former  may  show,  to 
establish  the  InTalidity  of  the  execution  sale, 
that  the  note  on  wliich  the  judgment  was  ren- 
dered was  executed  by  B.,  as  surety,  after  he 
had  acquired  the  premises  in  question  as  a 
homestead,  though  the  note  was  dated  prior 
thereto. 

2.  A  Judgment  on  a  debt  created  after  the 
debtor  has  acquired  and  entered  into  possession 
of  a  homestead  creates  no  lien  thereon. 

3.  Under  the  homestead  statute,  a  judgment 
debtor,  who  owns  and  is  in  possession  of  a 
homestead  not  subject  to  the  judgment  lien, 
may  pass  title  good  as  against  the  judgment. 

4.  A  judgment  debtor  owning  and  in  posses- 
sion of  a  homestead  not  subject  to  the  judg- 
ment does  not  waive  bis  homestead  exemption 
as  against  the  judgment  creditor  by  executing  a 
trust  deed  creating  the  relation  of  landlord 
and  tenant  between  himself  and  the  mortgagee. 

6.  Where  a  judgment  debtor  owning  and  in 
possession  of  a  homestead  not  subject  to  a  judg- 
ment mortgages  the  property,  the  rights  of  the 
mortgagee  are  not  affected  by  subsequent  acts 
of  the  debtor. 

6.  The  failure  of  the  owner  of  real  estate  to 
set  up  the  fact  that  it  la  a  homestead,  and  ex- 
empt from  liability  on  a  certain  judgment,  in 
scire  facias  proceedings  to  revive  the  judi^ment, 
does  not  preclude  his  successor  in  interest  from 
interposing  such  defense  in  ejectment  by  a  pur- 
chaser at  a  sale  under  the  judgment,  since  the 
question  of  the  existence  of  the  homestead  does 
not  affect  the  revival  of  the  Judgment. 

7.  Under  Jackson  Cir.  Ct.  Rule  17,  requiring 
all  objections  to  be  made  in  trial  court,  error  in 
admitting  evidence  taken  before  a  commission- 
er who  has  not  taken  the  oath  of  office  cannot 
be  first  raised  on  appeal. 

Appeal  from  circuit  court,  Jackson  county. 

Ejectment  by  F.  U.  Burton  against  Frank 
Look  and  another.  From  a  judgment  in  fa- 
for  of  the  defendants,  plaintiff  appeals.  Af- 
firmed. 

Frank  Titus,  for  appellant  Horace  M. 
Baldwin,  Clarence  S.  Palmer,  and  W.  J.  Elli- 
ott for  respondents. 

ROBINSON,  J.  This  is  an  action  <tf  eject- 
ment to  recover  the  possession  of  certain 
real  estate  In  Kansas  City,  described  as 
"lot  2,  and  the  north  10  feet  of  lot  1,  In  block 
6,  of  the  resurvey  of  Pendleton's  Heights," 
an  addition  to  Kansas  City.  The  petition  is 
In  the  usual  statutory  form.  The  amended 
answer,  upon  which  the  case  was  tried,  ad- 
mits that  defendant  Reynolds  was  in  pos- 
session as  the  tenant  of  defendant  Look, 
who.  It  is  averred,  is  seised  of  an  estate 
in  fee  simple  therein,  but  denies  generally 
the  other  allegations  of  the  petition.  It  is 
averred  In  the  answer  that  the  defendant 
Look  derived  title  in  the  premises  in  ques- 
tion by  warranty  deed  from  John  Look  and 
wife,  dated  December  12,  1883,  and  that  the 
latter  acquired  title  through  warranty  deed 
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from  DoTson  P.   Ingraham  and  wife,  tba 
prior  ovrners  In  tee,  and  also  by  deed  from 
A.  S.  Van  Valkenburs,  trustee,  both  of  said 
deeds  bearing  date  October  24,  1893,  duly 
acknowledged,  and  filed  for  record  on  Octo- 
ber 27,  1883;   tbat  tbe  premises  in  question 
were  deeded  to  Ingraham  on  May  27,  1886, 
and  that  the  latter  and  his  family  went  Into 
possession  of  the  same  In  June  following, 
and  occupied  the  premises  as  his  homestead 
conUnuously    untU    October   24,    180a.    The 
answer  further  avers  tbat  the  plaintiff  claims 
title  to  the  premises  described  In  the  petition 
by  Tlrtne  ot  a  sheriff's  deed  to  him  dated 
February  9,  189S,  made  In  pursuance  of  a 
BberUTs  sale  under  an  execution  issued  upon 
a  Judgment  rendered  in  the  Jackson  circuit 
court  on  December  4,  1880,  in  favor  of  L.  B. 
Dyer  and  against  Dorson  P.  Ingraham,  from 
nrhom  defendant  derived   title,   which   said 
case  is  numbered  3,313  on  the  records  of  said 
conrt;  that  on  November  5, 1802,  said  Ingra- 
ham and  his  wife,  in  an  action  begun  in  the 
Jackson  circuit  court  on  September  25,  1801, 
against  Dyer,  known  as  "FUe  No.  12,443," 
recovered  a  judgment  against  Dyer  to  the 
effect  that  no  cause  of  action  accrued  against 
Ingraham  in  case  Tfo.  8,813  until  October  21, 
188G,  and  that  Ingraham  was  entitled  to  a 
homestead  In  the  land  In  controversy  at  and 
prevlons  to  tbat  date^  and  declared  the  lot 
hi  question  free  from  the  list  of  the  judg- 
ment in  Dyer  against  Ingraham  and  others, 
and  perpetually  enjoining  Dyer,  his  agents, 
attorneys,  and  employes,  from  levying  under 
execution  Issued  on  such  Judgment,  and  de- 
creeing that  said  Judgment  should  be  deem- 
ed and  held  of  no  force  and  effect  as  to  the 
premises  in  controversy.    It  Is  further  avra- 
red  that.  In  violation  of  such  Injunction,  ex- 
ecution was  issued  on  the  Judgment  rendered 
in  the  case  of  Dyer  against  Ingraham  and 
others,  and  the  property  In  controversy  sold 
thereunder    to    the    plaintiff    herein.    The 
amended  answv  further  averred  that  the 
plaintiff  was  estopped  from  setting  up  title 
to  the  premises  in  question  by  virtue  of  the 
■heriff's  deed  under  which  he  claims  by  rea- 
son of  the  Judgment  rendered  in  the  case 
ot  Ingraham  against  Dyer  (No.  12,443)^  en- 
joining the  latter  from  enforcing  his  Judg- 
ment against  the  premises  in  controversy; 
that  by  reason  of  such  Judgment  the  ques- 
tion of  homestead  is  res  adjiidlcata.   It  is  fur- 
tha  averred  by  the  amended  answer  that  the 
plaintiff  is  not  an  Innocent  purchaser  in  good 
faith  of  the  premises  In  question.  Inasmuch 
u  be  took  the  same  with  full  notice  and 
knowledge  of  the  Judgment  enjoining  the 
ode  thereof,  and  declaring  that  Ingraham 
Wat  entitled    to   a    homestead    therein    as 
against  the  Dyer  Judgment    The  plaintiff's 
reply,  eliminating  the  conclusions  of  law  and 
the  immaterial  and  irrelevant  matter  thereof, 
la,  In  substance,  a  general  denial  of  the  new 
■Batter  contained  in  the  amended  answer. 
On  the  trial,  defendants  recovered  Judgment, 
(torn  which  plaintiff  has  appealed. 
eS8.W.-8 


The  record  discloses:  That  Dorson  P.  In- 
graham was  the  common  source  of  title, 
having  acquired  the  lots  in  question  by  war- 
ranty deed  from  Charles  A.  Bamer  and 
wife,  of  date  May  27,  1886,  and  recorded  on 
the  following  day.  That  Ingraham  and  his 
family  went  into  possession  of  the  lots  on 
the  6th  of  June  following,  and  occupied  the 
same  as  a  homestead  until  It  was  sold  to 
defendant's  grantee,  John  Look,  unaer  the 
Van  Valkenburg  deed  of  trust,  on  the  24th 
day  of  October,  ISSii  and  at  no  time  during 
the  period  covered  by  such  occupancy  did 
the  homestead  exceed  the  value  and  extent 
prescribed  by  statute.  After  the  sale  under 
the  deed  of  trust,  defendant  Look  took  pos- 
session, and  Ingraham  moved  out.  That  on 
December  4,  1889,  L.  R.  Dyer  obtained  a 
Judgment  in  the  circuit  court  »f  Jackson 
county  against  Dorson  P.  Ingraham  and  oth- 
ers, in  case  No.  S,313,  for  $4,480.27,  based 
upon  a  promissory  note  dated  February  1, 
1886,  payable  to  said  Dyer  on  or  before  three 
years  after  the  date  thereof,  signed  by  Hen- 
ry S.  Ingraham,  Asa  Ingraham,  and  Dorson  P. 
Ingraham.  The  evidence  established  beyond 
a  doubt:  Tbat  the  note  upon  which  Dyer 
obtained  such  Judgment,  while  it  appears  on 
the  face  to  have  been  executed  on  Feb- 
ruary 1,  1886,  was  not,  in  point  of  fact,  In 
existence,  or  signed  by  said  Ingraham,  until 
October  21,  1886,  at  which  date  Dorson  P. 
Ingraham,  at  the  request  of,  and  as  security 
f<Hr,  his  father,  Henry  S.  Ingraham,  signed 
the  same;  and  that  the  note  was  antedated 
in  pursuance  of  an  agreement  between  the 
principals  of  the  note.  That  on  December 
6, 1890,  Ingraham  and  wife  executed  the  deed 
of  trust  upon  the  property  in  question  to  A. 
S.  Van  Valkenburg,  to  secure  the  payment  of 
certain  notes  therein  named,  amounting  in 
the  aggregate  to  $1,400,  payable  to  Charles 
F.  Emery  Beal-Estate  Loan  Company,  which 
was  duly  recorded  on  January  21, 1801.  That 
on  January  10,  1801,  Charles  A.  Barkis  and 
wife,  from  whom  Ingraham  originally  ac- 
quired said  lots,  executed  to  said  Ingraham 
a  quitclaim  deed,  which  contained  the  follow- 
ing recital:  "This  deed  la  made  in  correc- 
tion of  a  certain  warranty  deed  between  the 
parties  hereto,  dated  May  27,  1886,  and  re- 
corded In  Book  167,  and  page  262,  in  the 
recorder's  ofHce  of  Jackson  county.  Mo.,  at 
Kansas  City,  the  description  In  said  prior 
deed  being  not  sufficiently  dednlte  and  cer- 
tain; and  this  deed  is  further  made  to  cor- 
rect the  name  of  said  grantee,  said  name  be- 
ing Improperly  written  'Dorson  0.  Ingrar 
ham,'  instead  of  'Dorson  P.  Ingraham,'  in 
said  former  dee^,  the  intention  being  in  said 
warranty  deed  of  May  27,  1886,  to  designate 
Dorson  P.  Ingraham  grantee  therein."  That 
on  September  25,  1801,  Eva  a.  Ingraham, 
wife  of  Dorson  P.  Ingraham,  filed  with  the 
recorder  of  deeds  of  Jackson  county  a  claim 
of  homestead  to  the  lot  in  question,  and  on 
the  same  day  Dorson  P.  Ingraham,  and  Eva, 
his  wife.  Instituted  proceedings  in  the  circnlt 
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court  of  Jackaon  cotinty  to  enjoin  tbe  sale 
of  said  land  lota  under  the  Judgment  in  f  avoc 
of  li.  R.  Dyer  against  Ltorson  F.  Ingrabam 
and  others  in  case  No.  3,313,  on  the  ground 
that  the  same  was  the  homestead  of  Dorson 
P.  Ingraham,  and  as  such  exempt  from  sale 
under  execution,  and  that  the  indebtedness 
upon  which  the  Judgment  was  based  ac- 
crued on  the  21st  day  of  October,  1886,  and 
not  on  February  1,  1886,  as  stated  In  the 
note  upon  which  such  judgment  was  ren- 
dered; and  averring  ■  that  the  deed  to  his 
homestead  was  recorded  on  May  28,  1886, 
and  more  than  five  months  prior  to  the  ac- 
cruing of  the  indebtedness  upon  which  said 
Judgment  in  favor  of  Dyer  was  founded. 
That  the  trial,  which  took  place  on  Novem- 
ber 6,  1892,  resulted  in  a  Judgment  decree- 
ing that  the  note  •n  which  such  Judgment 
was  based  was  not  executed  and  delivered 
until  October  21,  1886,  andt  that  prior  to  tnat 
date  Dyer  bad  no  cause  of  action  against 
said  Dm-son  P.  Ingraiiam.  That  Ingraham 
was  entitled  to  a  homestead  in  the  lots  in 
question  previous  to  the  execution  of  said 
note,  declaring  said  lots  free  from  the  lien 
of  said  Judgment;  and  that  Dyer  be  i>erpet- 
ually  enjoined  from  levying  on  same;  and 
that  such  Judgment  have  no  force  and  eftect 
as  to  said  property,— which  was  afterwards 
affirmed  on  Dyer's  appeal  in  division  No.  2 
of  this  cou^.  Ingraham  v.  Dyer,  125  Mo. 
500.  28  S.  W.  840.  Default  having  bera 
made  in  the  payment  of  the  indebtedness  se- 
cured by  the  deed  of  trust,  tbe  trustee  named 
therein,  on  September  14,  1882,  advertised 
and  sold  the  lots  in  question  to  John  Look, 
and  on  October  24,  1803,  duly  'executed  and 
delivered  to  said  Look  a  trustee's  deed  there- 

,  for,  and  on  the  same  day  Ingraiiam,  by  war- 
ranty deed,  in  which  his  wife  Joined,  also 
conveyed  all  his  Interest  in  said  lots  to  John 
Look.  'Both  deeds  were  filed  for  record  on 
October  27,  1893,  and  on  the  12th  day  of 
December,  1893,  John  Look  and  wife  con- 
veyed the  lots  In  question  to  the,  defendant 
Frank  Look,  by  warranty  deed,  which  was 
duly  recorded  January  11,  1895.    The  lien 

'  of  the  Dyer  Judgment  was  duly  revived  on 
January  11,  1893,  under  a  writ  of  scire 
facias  Issued  June  25,  1892.  PUintiflF  daims 
title  to  the  lots  in  question  by  virtue  of  a 
sheriff's  deed  made  to  him  on  February  9, 
1893,  in  pursuance  of  a  sale  by  the  sheriff 

'  under  execution  Issued  upon  the  Dyer  Judg- 
ment in  case  No.  3,313,  before  mentioned. 

On  this  state  of  facts  the  court  gave  a  pet- 
emptory  instruction  directing  Judgment  for 
defendants,  and  refused  to  give  plaintiff's 
Instructions  numbered  from  2  to  5,  inclusive, 
asserting  his  right  to  recover  on  the  sher- 
iff's deed  under  the  circumstances  detailed. 
The  decisive  question  presented,  by  this  rec- 
ord is  whether  Ingraham  was  entitled  to  a 
homestead  In  these  lots  before  the  execution 
of  the  note  upon  which  Dyer's  Judgment  was 
founded.  This  necessarily  involves  the  cor- 
rectnen  of  the  action  of  the  trial  court  tn 


permitting  defendants  to  show  that  such  note 
was  not  executed  or  delivered  by  Ingraliaun 
until  October  21.   1886,   about  five   montb« 
after  his  deed  to  said  lots  was  recorded. 
This  precise  question  came  up  for  review  in 
the  case  of  Ingraham  t.  Dyer,  12B  Mo.  461. 
28  Sw  W.  840,  above  mentioned,  which  was  a 
suit  by  injunction  to  restrain  the  sale  of  the 
premises  in  question  under  the  Dyer  Judg- 
ment, on  the  ground,  among  others,  that  the 
Indebtedness  upon  which  the  Judgment  -^aa 
based  did  not  accrue  until  October  21,  1SS6, 
several  months  after  tbe  deed  to  his  home- 
stead was  obtained  and  recorded.      It   ap- 
peared there^  as  here,  that  the  note  vigoa 
which  Dyer  obtained  Judgment  in  December. 
1SS9,  was  not  in  existence  until  October  21, 
18SG,  and  that  on  the  latter  date  Ingraham 
signed  the  same  as  security  for  his  father; 
the  note  being  antedated  so  as  to  appear  on 
its  face  to  have  been  given  February  1, 1886. 
in  pursuance  of  an  agreement  between  Dyn 
and  Ingraham's  father.   In  the  course  of  that 
opinion  it  is  said:    "Did  the  ctrcnit  court  err 
In  permitting  plaintiff  to  show  that  the  note 
upon  which  defendant's  Judgment  was  found- 
ed was  In  fact  not  executed  or  delivered  by 
plaintiff  untU  five  months  after  his  home- 
stead deed  was  recorded?    •    •    •    So  far  as 
we  are  advised,  no  court  has  ever  held  In  this 
state  that  the  plaintiff  was  estopped  by  the 
date  of  his  Judgment  or  note  upon  which 
his  Judgment  was  obtained  from   showing 
that  the  indebtedness  accrued  prior  to  the 
date  of  the  note  or  Judgment,  for  the  purpose 
of  defeating  a  homestead.     In  so  doing,  it 
has  never  been  supposed  he  was  collaterally 
attacking  his  own  Judgment    If  the  plaintiff 
in  the  Judgment  seeking  to  enforce  It,  or  the 
grantee  In  the  sheriff's  deed  under  It,  is  not 
estopped  from  Inquiring  as  to  tbe  date  when 
the  indebtedness  accrued,  why  should  the  de- 
fendant who  claims  the  homestead,  be  es- 
topped from  showing  the  same?     The  fact 
is  that  ordinarily  no  such  issue  is  involved 
In  obtaining  the  Judgment  and,  unless  it  is, 
there  is  no  reason  for  sustaining  an  estop- 
pel,   and   preventing  the  truth   appearing, 
whether  It  Is  offered  by  plaintiff  or  defend- 
ant.'/    Tested  by  those  principles,  the  trial 
court  was  right  In  permitting  defendants  to 
show  that  the  note  in  question  was  ante- 
dated in  pursuance  of  an  agreement  between 
the  principals  to  the  note,  and  that  in  point 
of  fact  Ingraham,  who  was  a  mere  security, 
did  not  sign  the  same  until  October  21,  1886. 
long  after  the  acquisition  of  the  homestead. 
The  trial  court  therefore  did  not  err  In  re- 
fusing the  instructions  asked  by  the  plain- 
tiff, and  in  giving  the  peremptory  Instruction 
directing  judgment-  for  defendants.      This 
court  has  uniformly  held  that  aa  between 
a  judgment  creditor  and  his  debtor  in  pos- 
session of  homestead   within  the  statutory 
value  and  extent,  the  judgment  on  a  debt  cre- 
ated sines  the  acquisition  of  the  homestead 
created  no  lien  whatever  on  the  homestead, 
and  that  the  debtor  is  entitled  to  the  full 
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cnjoymeaat  of  all  his  rights  to  the  aame,  In- 
cluding the  power  of  alienation.  Macke  v. 
Bjrd,  131  Mo.  682,  33  &  W.  448,  and  cases 
dted.  Ingraham  having  acquired  a  home- 
stead in  the  lots  in  question  before  the  In- 
debtedness accmed  upon  which  the  Dyer 
Judgment  was  based,  and  Gontiuned  to  oc- 
cupy the  same  as  a  homestead  for  himself 
and  family  until  it  was  sold  under  the  Van 
Valkenburg  deed  of  trust,  the  same  was  clear 
and  free  from  the  Judgment  Hen,  under  the 
homestead  statate.  If,  as  we  bold,  the  lien 
of  such  Judgment  did  not  attach  to  the 
homestead,  then  the  Judgment  was  no  im- 
pediment to  a  sale  or  mortgage  of  the  home- 
stead by  Ingrabam,  and  the  purchaser  at  the 
trustee's  sale  under  the  deed  of  trust  ac- 
quired perfect  title,  free  and  discfaarged  from 
the  lien  of  such  Judgment  Then,  as  John 
Look  acquired  a  perfect  title  to  the  lots  in. 
question  by  virtue  of  the  trustee's  deed  to 
him  in  pursuance  of  a  sale  by  such  trustee, 
and  as  his  title  has  passed  to  the  defendant 
Frank  Look,  our  conclusion  is  that  the  de- 
fendant Frank  Look's  title  to  the  lots  in 
qaestlon  stands  unaffected  by  the  sherifTs 
deed  otCered  in  evidence  by  the  plaintiff. 

Appellant's  next  contention  is  that  the  Van 
Valkenbnrg  deed  ot  trust  operated  as  a 
nalrer  of  Ingraham's  homestead  rights,  if 
any,  because  of  the  clause  therein  creating 
the  relation  of  landlord  and  tenant,  which, 
it  is  contended,  was  inconsistent  with  a 
liomestead.  This  is  a  clear  misapprehension 
of  the  situation.  A  homesteader  does  not 
lose  his  rights  as  such,  as  to  third  parties, 
by  mortgaging  his  homestead,  however  he 
may  designate  himself  therein,  or  become 
bonnd  to  the  mortgagee;  but,  so  long  as  he 
occupies  the  premises  as  such,  with  his  fam- 
ily, it  is  exempt  from  attachment  and  sale 
under  execntion,  If  not  In  excess  of  the 
value  and  extent  prescribed  by  statute,  as  to 
all  creditors,  save  and  except  the  mortgagee 
and  those  claiming  under  him.  This  point 
was  also  decided  adversely  to  plaintiff's  con- 
tention in  Ingroham  v.  Dyer,  supra;  but, 
even  If  plaintiff's  contention  was  right,  it'  is 
not  perceived  how  the  defendant  Look,  who 
derived  title  under  the  deed  of  trust  could 
1»  affected  by  what  the  grantor  therein  after- 
wards did  regarding  the  land. 

Another  contention  of  appellant  is  that  the 
failure  of  Ingrabam  to  claim  or  set  up  his 
homestead  in  the  proceedings  to  revive  the 
Judgment  precludes  him  and  those  claiming 
under  him  from  setting  up  or  claiming  that 
the  lots  in  question  were  a  homestead,  and 
thereafter  exempt  from  sale  under  execution. 
fUs  position  is  not  tenable.  A  proceeding 
hy  scire  facias  to  revive  a  Judgment  is  the 
i-ontinnation  of  the  original  action,  and  mere- 
ly ancillary  thereto,  and  not  a  new  suit,  or 
«n  original  proceeding.  It  does  not  operate 
to  create  a  new  lien,  but  merely  to  continue 
la  force  cme  already  in  existence.  It  Is 
•iniply  a  call  upon  the  debtor  to  show  cause 
vby  execution  should  not  Issue;  and,  if  no 


cause  is  shown.  Judgment  goes  that  the 
plaintiff  have  execution.  Although  it  par- 
takes somewhat  of  the  nature  of  a  new  ac- 
tion, in  that  the  Judgment  debtor  may  show 
in  defense  those  matters  and  things  which 
go  to  his  discharge  since  the  rendition  of 
the  original  Judgment,  yet  It  is  entirely  set- 
tled In  this  state  that  when  a  writ  of  sdre 
facias  is  used  to  revive  a  Judgment,  It  la 
merely  a  further  proceeding  in  the  same  ac- 
tion, and  based '  on  the  original  Judgment. 
Hence  the  doctrine  of  res  adjudicata  does 
not  apply.  Sutton  v.  Cede,  155  Mo.  206,  56  S. 
W.  1052.  The  question  of  homestead  bad 
nothing  to  do  whatever  with  Ingraham's  In- 
debtedness on  the  original  Judgment  and  the 
existence  or  nonexistence  thereof  did  not 
tend  to  discharge  him  ftom  the  Judgment  In- 
debtedness. Mo  such  issue  was  involved  in 
obtaining  tlie  Judgment,  and,  unless  it  waa, 
there  would  be  no  reason  in  holding  hisfail- 
ure  an  estoppel,  and  preventing  his  grantors 
from  showing  that  the  lota  in  controversy 
constituted  a  homestead.  The  doctrine  is 
well  estabUsbed  that  a  Judgment  is  only  con- 
clusive as  to  such  matters  as  could  properly 
have  been  adjudicated  in  the  former  suit 
As  already  seen,  no  such  question  waa  In- 
volved, either  In  obtaining  the  original  Judg- 
ment or  In  the  proceedings  to  revive  same. 
2  Black,  Judgm.  (1st  Ed.)  i  618;  Ingraham  v. 
Dyer,  125  Mo.  481,  28  S.  W.  840. 

The  final  objection  made  by  appellant  Is 
that  the  court  erred  In  admitting  over  plain- 
tiff's objection  the  testimony  taken  before 
the  special  commissioner,  because  such  com- 
missioner failed  to  take  the  oath  of  office. 
This  objection  comes  too  late  now.  Rule  17 
of  the  Jackson  circuit  court  requires  that  dll 
such  objections  must  be  made  and  deter- 
mined before  the  trial  court  which  was  not 
done  In  this  case,  and  so  this  objection  will 
be  now  rul^d  against  the  plaintiff.  The  rule 
is  In  no  wise  unreasonable,  nor  does  It  tend 
to  thwart  the  ends  of  Justice.' 

Having  reached  the  conclusion  that  no  ti- 
tle was  acgub^d  by  plaintiff  under  the  sher- 
iff's deed  to  him  made  in  pursuance  of  a 
sale  by  the  sheriff  under  an  execution  issued 
upon  the  Dyer  Judgment  against  Ingraham, 
It  win  be  unnecessary  to  consider  the  other 
questions  discussed  by  counsel  for  plaintiff. 
Under  th^  pleadings  and  evidence,  the  Judg- 
ment was  for  the  right  party,  and  will  there- 
fore be  affirmed.    AH  concur. 


FARRAR  V.  MIDLAND  BJLBOrRIO  RY.  00. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

May  14,  1901.) 

APPBAl>-RB!CORD-Jtn)OMENT— NEW  TRIAL- 
AFFIRMANCE. 
1.  Where  a  deed  of  certain  land  to  a  trustee, 
and  the  record  of  its  confirmatioa  by  the  court, 
called  for  In  the  bill  of  exceptions,  is  not  insert-  - 
ed  in  the  record,  the  sufficiency  of  proof  as  to 
the  trustee's  title  will  not  be  considered  on  ap- 
peal. 
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2.  Wliere  the  trial  court  sets  aside  a  verdict 
aa  against  tlie  weight  of  eridence,  and  grants 
a  new  trial,  such  judgment  will  be  affirmed  on 
appeal. 

Appeal  from  St  Louis  circuit  court;  Bo- 
dolpb  Hlrzel,  Judge. 

Action  by  Bert  C.  Farrar  against  the  Mid- 
land Electric  Bailway  Company.  Verdict 
was  for  the  defendant  From  an  order 
granting  a  new  trial,  defendant  appeals. 
Affirmed. 

The  allegations  of  the  petition  are  to  the 
effect  that  plaintiff  is  the  owner  of  certatu 
land  in  iSt  Louis  county  abutting  a  public 
road  known  as  "Page  Avenue";  that  de- 
fendant, a  street-railroad  corporation,  had 
constructed  on  Page  avenue,  immediately  in 
front  of  plaintiff's  property,  and  adjacent  to 
the  sidewalk  on  which  it  abutted,  an  embank- 
ment on  which  its  street  railroad  was  buUt 
from  four  to  ten  feet  higher  than  the  grade 
of  the  street  or  public  road,  and  thereby  shut 
off  ingress  and  egress  to  and  from  plaintiffs 
property,  to  his  damage  $5,000.  Defendant 
by  its  answer,  admits  that  It  Is  a  corpora- 
tion, and  denies  all  the  other  allegations  of 
the  petition.  Then  it  specifically  pleads  that 
its  roadbed  is  on  grade  with  the  public  road, 
except  at  a  point  where  it  crosses  a  ravine; 
"that  the  grade  so  constructed  at  said  ravine 
Is  not  of  such  height  as  to  injure  or  damage 
the  property  of  the  plaintiff,  as  stated  in  said 
petition."  The  cause  was  tried  by  court 
and  Jury.  There  was  evidence  to  support 
the  allegations  of  plaintiff's  petition,  and 
evidence  on  behalf  of  defendant  to  the  con- 
trary. At  the  close  of  the  plaintiff's  evi- 
dence, and  again  at  the  close  of  all  the  evi- 
dence, defendant  asked  an  instruction  to  the 
effect  that  plaintiff  was  not  entitled  to  re- 
cover, which  was  refused,  and  defendant  ex- 
cepted. The  court  gave  instructions  con- 
cerning which  no  complaint  is  made.  There 
was  a  verdict  for  the  defendant,  and  a  mo- 
tion for  a  new  trial,  which  the  court  sus- 
tained, on  the  grounds  that  the  verdict  was 
"against  the  law  and  evidence,  against  the 
weight  of  the  evidence,  and  against  the  in- 
structions of  the  court"  From  the  order 
granting  the  new  trial,  the  defendant  ap- 
peals. 

Boyle,  Priest  &  Lehman  and  Wurdeman 
&  Mathews,  for  appellant  Bichard  A. 
Joues,  for  respondent 

VALLIANT.  J.  (after  stating  the  facts). 
Appellant  presents  but  one  point  In  its  brief; 
that  is,  that  the  instnictlon  in  the  nature  of 
a  demuiTer  to  the  evidence  should  have  been 
given  because  there  was  no  evidence  to  show 
that  the  land  in  question  belonged  to  the 
plaintiff.  There  was  in  fact  however,  no 
real  challenj;e  of  the  plaintiff's  title  during 
the  trial,  from  the  beginning  to  the  end  of 
which  the  land  was  spoken  of  by  counsel  on 
both  sides  as  the  plaintiff's  property,  and 
that  was  a  fact  assumed.  In  the  defend- 
ant's answer  it  is  referred  to  as  "the  proper- 


ty of  the  plaintiff."  In  cross-examining  the 
plaintiff  himself,  who  was  a  witness,  the 
counsel  for  defendant  frequently  referred  to 
the  land  as  "your  property,"  and  in  the  ex- 
amination of  other  witnesses  it  was  des- 
ignated as  the  "Farrar  property,"  "the  B.  C. 
Farrar's  trustee's  property."  Besides,  tbe 
defendant's  bill  of  exceptions  shows  that 
there  was  evidence  of  title,  although  it  is 
not  set  out  At  the  beginning  of  the  trial, 
when  the  plaintiff  was  the  witness  on  the 
stand,  the  bill  of  exceptions  shows  this 
(question  seemingly  addressed  to  counsel  for 
defendant):  "Mr.  Jones:  Do  you  want  us 
to  show  his  trusteeship?  We  have  got  the 
deed  here.  Do  you  want  us  to  Introduce  it 
in  evidence?  Mr.  Lehman:  Yes.  Q.  (to  the 
witness).  Have  yon  the  deed?  A.  Yes,  sir. 
Q.  Is  this  a  deed  to  you  of  the  property?  A. 
This  Is  the  deed  to  me  of  the  property  by  the 
former  trustee  that  was  confirmed  by  an 
order  of  the  court  Q.  (Mr.  Lehman).  Does 
the  deed  show  tbe  parties  in  interest?  A. 
Yes,  sir.  Mr.  Jones:  We  offer  In  evidence 
deed  from  Hade  B.  Payne^  trustee,  to  B«rt 
C.  Farrar,  trustee,  of  the  property  described 
In  the  petition.  It  is  marked  'Exhibit  A.' 
(Clerk  insert.)  Mr.  Jones:  We  also  offer  in 
evidence  record  of  tbe  circuit  court  of  St 
Louis  county  in  case  4,468,  May  term,  1895, 
found  in  Record  Book  15,  page  413,  of  the 
circuit  court  of  St  Louis  county.  Q.  You 
became  trustee  of  the  property  in  18D5?  A. 
Yes,  air;  January  Ist"  Neither  tbe  deed 
nor  record  called  for  In  the  bill  of  exceptions 
is  Inserted  in  the  record.  These  it  was  the 
duty  of  appellant  to  have  embraced  In  tbe 
record  it  brings  to  this  court  If  It  desires 
to  question  the  sufficiency  of  the  proof  on 
that  point  But  after  going  through  the 
appellant's  bill  of  exceptions  of  more  than  70 
printed  pages,  we  are  convinced  that  the 
attention  of  the  court  and  counsel  was  di- 
rected alone  throughout  tbe  trial  to  the  ques 
tion  of  the  alleged  injury  to  the  plaintiff's 
property,  and  that  It  was  his  property  was 
a  fact  assumed  on  both  sides.  The  point 
nov^  presented  is  presented  for  the  first  time 
in  this  court  The  trial  Judge  was  of  tbe 
opinion  that  the  verdict  of  the  Jury  was 
against  the  weight  of  the  evidence,  and  for 
that  reason  set  It  aside,  and  granted  a  new 
trial,  as  it  was  his  duty  under  those  condi- 
tions to  do,  and  his  Judgment  is  affirmed. 
All  concur. 


KBENB  et  al.  v.  WYATT. 
(Supreme  Court  of  Missouri.    May  21,  1801.) 

HOMESTEAD— WIDOW  AND  MINOR  CHILDREN- 
DEBTS  OF  DECEASED— EXEMPTIONS. 
Sess.  Acts  1875,  p.  60,  J  1  (Rev.  St  1870, 
i  2C93),  provides  tliat  on  the  death  of  a  hus- 
band, leaying  a  widow  and  minor  children,  his 
homestead  shall  continue,  etc.,  exempt  from 
his  debts,  but  that  his  title  and  interest,  except 
the  homestead,  shall  be  subject  to  sale  for  pay- 
ment of  debts  against  Iiis  estate.  Held,  that 
the  homestead  of  a  deceased  housekeeper  ur 
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head  of  &  family,  which  la  within  the  statutory 
size  and  limits,  can  be  sold,  by  an  order  of  the 
probate  court  ot  the  proper  county,  for  the 
payment  of  debts  allowed  against  the  estate  oi 
the  deceased,  subject  to  the  homestead  rifhta 
of  the  widow  and  minor  children. 
Marshall,  J.,  dissenting. 

In  banc.    Affirmed. 

For  opinion  In  dlvlBlon,  see  60  S.  W.  1037. 

BURGESS,  J.    This  case  was  sent  by  divi- 
sion 2,  of  its  own  motion,  to  court  in  banc, 
becanse  ot  its  apparent  conflict  with  some 
obserTatlons  In  the  opinions  of  the  court  in 
Broyles  v.  Cox,  153  Mo.  242,  54  S.  W.  488, 
and  In  re  Powell's  Estate,  157  Mo.  161,  67  S. 
W.  717.    The  facts  which  form  the  basis  of 
this  action  occurred   while  the  homestead 
law  of  1875  was  In  force,  and  the  case  Is,  of 
course,  governed  by  that  law,  while  the  facts 
which  form  the  basis  of  the  cases  of  Broyles 
T.  Cos   and  In  re  Powell's  Estate,  supra, 
bring  them   within  the  proTlsions   of  the 
homestead  laws  of  1876,  1879,  and  1889,  aa 
amended  by  the  act  of  1885,  and.  In  so  far  as 
the  questions  really  involved  in  those  cases 
are  concerned,  they  are  not  in  conflict  with 
the  case  at  bar;    but  as 'to  the  rulings  in 
those  cases  to  the  eflfect  that  the  homestead 
o(  a  deceased  housekeeper  or  head  of  a  fami- 
ly, within  the  statutory  size  and  limits,  can- 
not be  sold,  under  the  homestead  law  of 
1S75,  by  an  order  of  the  probate  court  of  the 
proper  county,  for  the  payment  of  the  debts 
allowed  against  the  estate  of  the  deceased, 
subject  to  the  homestead  rights  of  the  wid- 
ow and  minor  children,  they  are  disapproved. 
'With  these  suggestions,  the  foregoing  opin- 
ion of  BURGESS,  J.,  In  division  2,  is  ap- 
proved and  adopted  by  the  court  In  banc. 

SHERWOOD,  ROBINSON,  BRACE,  VAIr 
LIANT,  and  GANTT,  JJ.,  concor. 

MAKSUAI.L,  J.  (dissenting).    There  Is  no 
conflict  between  the  decision  rendered  in  this 
case  by  division  No.  2  and  the  cases  of 
Broyles  v.  Cox,  153  Mo.  242,  54  S.  W.  488, 
and  In  re  Powell's  Estate,  157  Mo.  151,  57 
3.  W.  717.    In  this  case  the  ancestor  died  in 
1887,  while  In  both  of  said  other  cases  the 
ancestor  died  after  the  passage  of  the  act 
of  189.'),  which  struck  out  the  amendment  of 
1&T5  from   the  statute,   upon  the  faith  of 
which  (the  act  of  1875)  it  is  claimed  that  the 
proceeding  in  this  case  Is  right.     No  such 
statutory  provision  being  in  the  law  when 
tbe  Cases  of  Broyles  and  Powell  arose,  the 
teasoning  employed  would  not  apply.    But  I 
an  of  opinion  that  the  Judgment  of  the  cir- 
cuit court  in  this  case  is  wrong,  as  Is  also 
the  case  of  Poland  v.  Vesper,  67  Mo.  727, 
opon  which  the  decision  of  tbe  circuit  court 
to  tbig  case  was  principally  bottomed.    An 
naminatlon  of  the  homestead   statutes  of 
tUs  state  wQl,  I  think,  demonstrate  this  to 
betrue. 

Prior  to  1805  there  was  no  homestead  ex- 
tmptiai  law  In  Missouri.     Such  right  was 


first  created  by  chapter  111,  Gen.  St  1808. 
That  chapter  consisted  ot  11  sections.  Sec- 
tion 1  provided  that  "the  homestead  of  ev- 
ery housekeeper  or  head  of  a  family,  consist- 
ing of  a  dwelling  house  and  appurtenances, 
and  the  land  used  in  connection  therewith, 
not  exceeding  the  amount  and  value  herein 
limited,  which  is  or  shall  be  used  by  such 
housekeeper  or  head  of  a  family  as  such 
homestead,  shall,  together  with  the  rents, 
issues,  and  products  thereof,  be  exempt  from 
attachment  and  execution,  except  as  herein 
provided,"  etc.  Section  6  provided:  "If  any 
snch  housekeeper  or  head  of  a  family  shall 
die,  leaving  a  widow  or  any  minor  children, 
his  homestead,  to  the  value  aforesaid,  shall 
pass  to  and  vest  In  such  widow  or  children, 
or  It  there  be  both,  to  such  widow  and  (diQ- 
dren,  without  being  subject  to  the  payment 
of  the  debts  of  the  deceased,  unless  legally 
charged  therein  in  his  lifetime;  and  such 
widow  and  children,  respectively,  shall  take 
the  same  estate  therein  of  which  tbe  deceas- 
ed died  seized:  provided,  that  such  children 
shall,  by  force  of  this  chapter,  only  have  an 
interest  in  such  homestead  until  they  shall 
attain  their  majority;  and  the  probate  court 
having  Jurisdiction  of  the  estate  ot  such  de- 
ceased housekeeper  or  head  of  a  family, 
shall,  when  necessary,  appoint  three  commis- 
sioners to  set  out  such  homestead  to  the  per- 
son or  persons  entitled  thereto."  Section  7 
provided  that  "such  homestead  shall  be  sub- 
ject to  attachment  and  levy  of  execution  up- 
on all  causes  of  action  existing  at  the  time 
of  the  acquiring  of  the  homestead,  except  as 
herein  otherwise  provided;  and,  for  this  pur- 
pose, such  time  shall  be  the  date  of  the  fil- 
ing in  t])e  proper  offlce  for  the  records  of  the 
deeds,  the  deed  of  such  homestead,  and  [in 
case  of  existing  estates]  such  homestead 
shall  not  be  subject  to  attachment  or  levy 
of  execution  upon  any  liability  hereafter  cre- 
ated." 

At  t^e  August  term,  1874,  of  this  court, 
this  act,  and  particularly  section  6  thereof, 
came  before  this  court  for  adjudication  in 
the  case  of  Skouten  v.  Wood,  57  Mo.  380. 
Napton,  J.,  wrote  the  opinion  of  the  court. 
He  pointed  out  that  the  act  was  taken  from 
tbe  Vermont  statute,  and  that  In  adopting 
it  the  legislature  must  be  construed  to  have 
taken  it  with  the  Judicial  construction  placed 
upon  it  by  the  courts  of  Vermont,  and  that 
the  courts  of  that  state  had  construed  sec- 
tion 6  to  mean  that  the  widow  took  the  fee 
to  the  homestead,  and  that  after  the  majori- 
ty of  the  children  and  the  death  of  the  widow 
tbe  fee  passed  to  the  heirs  of  the  wife  to 
the  exclusion  of  the  husband's  heirs,  and 
that  the  children  of  the  deceased  head  ot 
the  family  had  only  a  right  of  occupancy 
during  their  minority,  but  Had  no  right  to  the 
property  thereafter,  and  "that,  so  far  as 
homesteads  are  concerned,  tbe  statute  of  de- 
scents and  distributions  is  repealed."  The 
learned  Judge  recorded  a  protest  against 
such  a  construction,  bnt  felt  bound  to  adopt 
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it,  because  of  the  Venaont  dt-clalons.  This 
construction  of  the  statute  was  not  satisfac- 
tory to  the  peoi>le  of  this  state,  for  at  the 
next  session  of  the  general  assembly,  held  in 
1876,  the  la'wmakers  amended  section  6  so 
as  to  make  it  read  as  follows:  "If  any  such 
honsekeeper  or  head  of  a  family  shall  die 
leaving  a  widow  or  minor  children,  his  home- 
stead to  the  value  aforesaid  shall  pass  to 
and  vest  In  such  widow  or  children,  or  If 
there  be  both,  to  such  widow  and  children, 
and  shall  continue  for  their  benefit  without 
being  subject  to  the  payment  of  the  debts 
of  the  deceased,  imless  legally  charged  there- 
on in  his  lifetime,  until  the  youngest  child 
shall  attain  its  legal  majority,  and  until  the 
death  of  such  widow,  and  such  homestead 
shall,  upon  the  death  of  such  housekeeper  or 
bead  of  a  family,  be  limited  to  that  period. 
But  all  the  right,  title  and  Interest  of  the 
deceased  housekeeper  or  htad  of  a  family  In 
the  premises,  except  the  estate  of  the  home- 
stead thus  continued,  shall  be  subject  to  tta« 
laws  relating  to  devise,  descent,  dower,  par- 
tition and  sale  for  the  payment  of  debts 
against  the  estate  of  the  deceased,  and  the 
probate  court  having  Jurisdiction  of  the  es- 
tate of  the  deceased  hou8ekeei>er  or  head  of 
a  family  shall,  when  necessary,  appoint  three 
coBOBlsslonerB  to  set  out  such  homestead  to 
the  person  or  persons  entitled  thereto."  The 
effect  of  this  legislation  was  to  strike  out  of 
section  6  of  the  law  of  1866  the  words,  "and 
such  widow  and  children,  respectively,  shall 
take  the  same  estate  therein  of  which  the 
deceased  died  seioed:  provided,  that  such 
children  shall,  by  force  of  this  chapter, 
only  have  an  interest  In  such  homestead  un- 
til they  shall  attain  their  majority,"  and  to 
substitute  in  lieu  tliereof  the  words,  "until 
the  youngest  child  shall  attain  its  legal  ma- 
jority, and  until  the  death  of  such  widow, 
and  such  homestead  shall  upon  the  death 
of  such  housekeeper  or  head  of  a  family,  be 
limited  to  that  period.  But  all  the  right,  title 
and  interest  of  the  deceased  housekeeper  or 
head  of  a  family  in  the  premises,  except  the 
estate  of  homestead  thus  continued,  shall  be 
subject  to  the  laws  relating  to  devise,  de- 
scent, tfower,  partition  and  sale  for  the  pay- 
ment of  debts  against  the  estate  of  the  de- 
ceased." The  purpose  Intended  to  lie  accom- 
plished by  this  amendment  was  to  correct 
the  result  declared  in  Skouten  v.  Wood,  and 
to  cause  the  property  to  pass  to  the  heirs 
of  the  husband,  Instead  of  to  the  heirs  of 
his  widow,  after  the  termination  of  the  ex- 
tended homestead  rights  of  the  widow  and 
children.  It  will  be  observed  that  the  first 
purpose  and  Intention  of  the  law  of  ISGo, 
and  also  of  the  act  of  1S75,  was  to  pass  and 
vest  the  homestead  In  the  widow  and  chil- 
dren, "without  t^ing  subject  to  the  payment 
of  the  debts  of  the  deceased,  unless  legally 
charged  thereon  in  his  lifetime."  Under  the 
law  of  1S66  the  homestead  was  exempt  from 
Attachment  and  execution  during  the  life  of 
the  honsekeeper,  provided  It  was  used  by  aim 


as  a  homestead,  and  after  his  death  it  passed 
to  and  vested  In  his  widow  and  children;  na- 
der  the  decision  in  Skouten  v.  Wood,  supra, 
to  the  children  to  use  until  their  majority, 
and  to  the  widow  In  fee,  subject  to  sach  use 
by  the  children,  and  after  the  widow's  death 
It  passed  to  her  heirs  in  fee,  to  the  exclusion 
of  the  husband's  heirs.  And,  this  being  so, 
of  course  it  passed  to  her  heirs,  without  be- 
ing subject  to  his  debts,  unless  legally  char- 
ged on  the  homestead  during  his  lifetime. 
Therefore  the  husband's  unsecured  creditors 
could  never  subject  the  property  used  as  a 
homestead  to  the  payment  of  his  debts,  ei- 
ther during  his  lifetime,  or  at  any  time  after- 
wards, under  the  law  of  18C6.  The  amend- 
ment of  1875  was  not  passed  for  the  purpose 
of  correcting  any  injustice  done  by  the  law 
of  1866  to  the  husband's  creditors.  As 
shown,  that  amendment  was  passed  to  cor- 
rect the  evil  pointed  out  In  Skouten  v.  Wood, 
—of  the  property  going  to  the  widow's  heirs, 
Instead  of  to  the  housekeeper's  heirs,  after 
the  termination  of  the  homestead  rights  of 
the  widow  and  children.  In  other  words.  It 
was  regard  for  the  Interests  of  the  children, 
and  not  to  afford  a  new  remedy  to  the  credit- 
ors to  collect  their  debts  out  of  the  home- 
stead property,— a  right  they  did  not  pre- 
viously have,— that  prompted  the  legislature 
to  adopt  the  amendment  of  1875.  The  law- 
makers never  dreamed  that  in  adopting  that 
amendment  they  were  primarily  benefiting 
the  creditors.  Nor  did  they  Intend,  when  so 
legislating  for  the  benefit  of  the  children, 
to  so  arrange  it  that  before  the  children  be- 
came of  age— while  they  were  yet  minors, 
and  as  such  the  especial  wards  of  tbe  law, 
because  of  their  legal  Incapacity  to  transact 
business  and  to  protect  their  property  rights 
—the  creditors  could  levy  upon  and  sell  for 
a  mere  pittance  the  «state  of  their  ancestor, 
subject  to  their  right  of  occupancy  until 
they  attained  their  majority.  Yet  if  the  de- 
cision In  Poland  v.  Vesper,  67  Mo.  727,  Is  the 
law,  such  Is  the  result;  and  thus.  Instead  of 
the  act  of  1875  benefiting  the  children,  it 
will  benefit  the  creditors  of  the  ancestor,  and 
when  the  children  attain  their  majority  they  . 
will  have  no  more  than  they  had  under  tlie 
law  of  ISCU,  as  construed  In  Skouten  v. 
Wood,  when  the  fee  went  to  the  belts  of  the 
I  widow.  I  protest  that  such  a  constmc- 
tioD  nullifies  tbe  purpose  nnd  Intention  of 
the  legislature  In  passing  the  act  of  1ST5; 
that  It  holds  out  a  promise  to  infants,  and 
breaks  It  when  tliey  become  of  age;  that  It 
makes  the  law  declare  that  the  homestead 
property  cannot  be  sold  during  the  life  of 
the  homesteader,  nor  after  his  death,  for 
his  debts,  unless  legally  ebarged  thereon  dur- 
ing bis  lifetime,  but  may  be  sold  after  his 
death  for  the  payments  of  debts  which  were 
not  legally  charged  thereon  during  his  life- 
time. duHng  the  continuance  of  the  home- 
stead rights  of  the  widow  and  children,  and 
before  the  majority  of  the  children,  subject 
to  such  homestead  rights.    Ifmay  well  be 
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asked,  of  what  practical  benefit  to  the  chU> 
dren  1b  tbe  act  of  1875,  under  such  a  con- 
strucUonT  Before  tbey  are  old  enougb  to 
rvntract  legally  or  to  know  lioTr  to  protect 
cbelr  interests,  befoK  they  are  entitled  by 
law  to  manage  or  spend  their  own  money,— 
when  they  are  still  under  guardianship,— 
their  fee  In  the  property  Is  allowed  to  be 
sold,  almost  necessarily  for  a  song,  as  In 
this  case.  And  this,  too.  In  the  face  of  tbe 
prime  policy  of  the  homestead  laws  of  1866 
and  1875  that  the  homestead  should  not  be 
subject  to  the  payment  of  the  debts  of  tbe 
deceased  housekeeper  imless  legally  charged 
thereoa  during  his  lifetime.  Such  a  oonstnic- 
tlon  frustrated  tbe  purpose  of  the  legislature 
in  passing  the  act  of  1875,  and  creates  Just 
as  great  a  failure  of  justice  as  was  pointed 
out  in  Slcouten  t.  Wood,  and  sought  to  be 
corrected  by  tbe  act  of  1875. 

But  it  Is  said  that  tbls  is  the  letter  of  the 
act  of  1875,  although  not  its  spirit  or  pur- 
IMse.    If  BO,  then  to  enforce  the  letter  of  the 
law  when  so  manifestly  at  variance  with  its 
spirit  and  purpose  is  to  "stick  in  tbe  bark," 
and  courts  never  knowingly  do  so.    In  Po- 
land T.  Ve^er,  supra.  It  was  said  that:    "By 
this  section  it  is  the  homestead  right  wUch 
is  exempt  from  the  payment  of  debts  of  the 
deceased,— nothing  more.    After  that  is  set 
oat  there  remains  an  estate  in  the  land, 
vhlch  descends  to  the  belrs  of  the  deceased, 
and,  by  express  proTislop  of  the  statute,  Is 
subject  to  the  laws  relating  to  partition  and 
sale  for  the  payment  of  debts  against  the 
estate  of  the  deceased."    If  it  be  that  tbe  let- 
ter of  the  act  Is  properly  construed  In  the 
Poland  Case,  and,  as  shown,  that  the  rea^ 
sen  of  the  law  and  the  purpose  Intended  by 
the  law  is  qoite  the  contrary,  then  I  Insist 
that  tbe  construction  which  gives  effect  to 
the  reason  and  purpose  of  tbe  act  must  pre- 
vail over  a  construction  which  gives  effect 
only  to  the  letter  of  the  act    Tbls  has  al- 
ways been  the  rule  In  Missouri.    Rlddick  v. 
Governor,  1  Mo.  147;   State  v.  Emeison,  39 
Ma  80;  State  v.  King,  44  Mo.  283;   Riddick 
T.  Walsh,  15  Mo.  519;  Ex  parte  Mannaduke, 
81  Mo.,  lot  clt.  254,  4  S.  W.  91;  State  v.  Hos- 
tetter,  187  Mo.  636,  39  S.  W.  270,  88  L.  R.  A. 
208;  State  v.  Slover,  126  Mo.  6a2.  29  S.  W. 
718;  City  of  St.  liOids  v.  Lane.  110  Mo.  254, 
10  3.  W.  533;   Railway  Co.  v.  Gracy,  126  Mo. 
4T2,  29  8.  W.  679;    Bryant  v.  Russell,  127 
Mo.  422,  30  S.  W.  107;    Conner  v.  Railroad 
Co,  M  Mo.  285;   State  y.  Field,  112  Mo.  554, 
»&  W.  (i72;   Andrew  Co.  v.  Scbeil,  135  Mo. 
i\,  8C  8.  W.  206:    Scbultz  v.  Railroad  Co.,  36 
Mo.  13;  Ross  V.   Railroad  Co.,  Ill  Mo.  18, 
19  8.  W.  641;   Catson-Rand  Co.  v.  Stem,  129 
Mo.  881,  31  S.  W.  772,  32  I*  H.  A.  420.    See, 
also,  Snth.  St.  Const  p.  288;    U.  S.  v.  Trans- 
Missouri  Freight  Ass'n,  186  I).  S.,  loc.  dt 
320. 17  Sup.  Ct  540,  41 1*  Ed.  J007. 

U  is  also  a  mle  of  constroction  in  luis 
state  that  statutes  must  be  construed  in  ref- 
•^nce  to  the  subject-matter,  the  objects 
vaich  ptnnvted  and  induced  tbeir  enact- 


ment, and  the  mischief  they  were  Intended 
to  remedy.  Neenan  v.  Smith,  60  Mo.  625; 
Spltler  V.  Young,  63  Mo.  42;  State  v.  Divel- 
Ing,  66  Mo.  375;  Schultz  v.  Railroad  Oo.,  36 
Mo.  18.  "In  determinlDg  disputed  questions 
in  its  application,  It  is  often  useful  to  recur 
to  tbe  objects  and  purposes  of  tbe  law,  and 
to  observe  bow  far  they  may  be  promoted 
or  defeated  by  the  acceptance  of  any  pro- 
posed construction  of  it.  Tbe  reason  of  any 
law  is  its  life,  and  a  correct  conception  of 
Its  reason  Is  oftentimes  essential  to  a  proper 
understanding  of  the  meaning  and  tendency 
of  tbe  law  Itself."  Bank  v.  Skeeu,  101  Mo., 
loc.  clt  687,  14  S.  W.  733.  "The  effects  and 
consequences  of  any  proposed  construction  of 
a  law  may  properly  be  considered  as  an  aid 
in  ascertaining  the  probable  intention  of  the 
lawgiver  as  expressed  in  it"  Kane  v.  Hall- 
way Co.,  112  Mo.  34,  20  S.  W.  632;  Bowers 
T.  Smith,  111  Mo.  45,  20  S.  W.  101.  16  L.  a 
A.  754;  Chouteau  v.  Railway  Co.,  122  Mo. 
875,  22  S.  W.  458,  30  &  W.  289;  State  v. 
Slover,  12G  Mo.  662,  29  S.  W.  718.  "In  the 
construction  of  a  statute  it  is  proper  to  ood- 
Bider  the  prior  state  of  the  law  on  the  nib- 
Jeet  and  all  changes  therein."  Gabriel  v. 
MuUen,  111  Mo.  119,  19  S.  W.  1099;  SUte  v. 
Plostetter,  137  Mo.  686,  39  S.  W.  270,  38  L. 
R.  A.  208.  "In  determining  tbe  scope  of  a 
change  in  tbe  statute  or  of  an  amendment 
to  It  it  is  often  useful  to  consider  the  prior 
state  of  tbe  law  on  the  subject.  In  order  to 
reach  tbe  intent  of  the  change  made."  Dow- 
dy V.  Wamble,  110  Mo.  280,  19  S.  W.  489; 
Greeley  v.  Railway  Co.,  123  Mo.  157,  27  a 
W.  613.  Statutes  should  receive  a  reason- 
able construction,  so  as  to  give  effect  to 
tbeir  intent,  whether  the  construction  is 
strict  or  liberal.  Fosburgh  v.  Rogers,  114 
Mo.  122,  21  S.  W.  62,  19  L.  B..A.  201.  Home- 
stead laws  must  be  liberally  constraed.  Vog- 
ler  V.  Montgomery,  54  Mo.  577.  Though  a 
statute  is  of  a  class  which  must  be  con- 
strued strictly,  it  must  nevertheless  be  to 
construed  as  to  give  effect  to  the  intention 
of  the  legislature.  Railway  Co.  v.  Lew- 
right  113  Mo.  660,  21  S.  W.  210.  The  prior 
state  of  the  law  was  that  creditors  could 
never  have  recourse  against  property  used 
as  a  homestead,— not  during  the  life  of  the 
homesteader,  and  not  after  his  death;  for 
It  passed  to  tbe  widow  and  children,  and 
after  the  death  of  tbe  widow  and  tbe  major- 
ity of  tbe  children  it  went  to  the  heirs  of 
the  widow,  and  was  expressly  declared  not 
to  oe  subject  to  bis  debts,  unless  legally 
charged  tbeveon  in  his  lifetime.  It  has  also 
been  shown  that  tbe  mlscblet  to  be  cured 
by  the  act  of  1875  was  that  pointed  out  in 
Skouten  v.  Wood,— of  the  fee  passing  to  the 
heirs  of  the  widow,  instead  of  the  belrs  of 
the  deceased  housekeeper.  Tbe  reason,  in- 
tention, and  purpose  of  the  act  of  1875  have 
been  demonstrated  to  be  for  the  benefit  of 
the  Children  of  the  deceased  housekeeper, 
and  not  to  create  a  new  remedy  for  bis  cred- 
itors.   Tbe  effects  and  consequences  of  al- 
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lowing  the  property  to  be  sold  during  tbe 
contlnuouce  of  tbe  bomestead  right  so  con- 
tinued, and  while  tbe  heirs  are  minors,  and 
wltbout  experience,  without  legal  capacity 
to  contract,  and  without  any  money  to  pro- 
tect their  patrimony  by  paying  off  tbe  debts 
of  their  ancestor,  have  been  demonstrated 
to  be  that  the  minors  would  thereby  lose  all 
the  benefits  Intended  to  be  conferred  on 
them  by  the  act  of  1875,  and  the  creditor 
would  be  enabled  to  buy  tbe  property  for  a 
song.  The  creditor  would  have  to  wait  until 
the  termlnatlou  of  the  homestead  rights  be- 
fore he  could  get  the  fruits  of  his  bargain, 
even  under  the  construction  auopted  in  tbe 
Poland  Case.  It  would  not,  therefore,  be  as 
great  a  hardship  upon  him  to  be  required  to 
wait  until  that  time  before  selling  the  laud, 
as  it  Is  to  the  heir  to  allow  the  land  to  be 
sold  for  a  song,  while  the  heir  is  a  minor 
and  helpless  to  protect  his  rights.  In  fact, 
the  Poland  Case  permits  the  creditor  to  spec- 
ulate on  the  land  at  the  expense  of  the  mi- 
nors, as  was  done  in  this  case,  where  the 
land  was  appraised  at  (1,000,  sold  for  $100, 
and  afterwards  resold  by  the  purchaser  for 
$1,000,  and  the  second  grantee  mortgaged  It 
for  $1,000. 

If,  therefore,  the  letter  of  the  act  of  1875 
stands  opposed  to  all  these  considerations, 
then  I  say  that  the  letter  of  the  law  must 
yield  to  the  reason,  the  spirit,  tbe  true  In- 
tent, and  to  tbe  eCFects  and  consequences  of 
the  law;  for  "In  pursuing  this  course  we  do 
but  follow  well-approved  precedents,  and  al- 
low the  reason  of  the  law  to  prevail  over  its 
tetter,  'tor  the  letter  klUeth,  but  tbe  spirit  glv- 
ethUfe.'  2Cor.  iiL6."  Bingham  v.  Birming- 
ham, 103  Mo.  352,  15  S.  W.  535;  State  T. 
Blxman  (not  yet  ofDclally  reported)  62  S.  W. 
828.  But  I  deny  that  the  letter  of  the  law 
authorizes  a  sale  of  the  land  during  the 
continuance  of  tbe  extended  homestead 
rights.  Bemember  that  prior  to  1876  the 
land  was  not  subject  to  sale  for  the  debts 
of  tbe  deceased  housekeeper  unless  legally 
charged  thereon  in  his  lifetime.  Tbe  amend- 
ment of  1875  did  not  change  the  law  of 
18G6,  which  provided  that  upon  the  death  of 
tbe  housekeeper  the  homestead  shall  pass  to 
and  vest  In  the  widow  and  children,  "and 
shall  continue  for  their  benefit  without  be- 
ing subject  to  the  payment  of  the  debts  of 
the  deceased,  unless  legally  charged  there- 
on in  his  lifetime."  But  tbe  amendment  of 
1875  added,  after  tbe  words  Just  quoted,  tbe 
words,  "until  the  youngest  child  shall  attain 
its  legal  majority,  and  until  the  death  of 
such  widow,  and  such  homestead  shall  upon 
tbe  death  of  such  housekeeper  or  bead  of  a 
family  be  limited  to  that  period.  But  all 
tbe  right,  title  and  interest  of  the  deceased 
housekeeper  in  the  premises, .  except  the  es- 
tate of  the  bomestead  thus  continued,  shall 
be  subject  to  the  laws  relating  to  devise,  de- 
scent, dower,  partition  and  sale  for  tbe  pay- 
ment of  debts  against  the  estate  of  the  de- 
ceased," etc.    There  la  not  a  word  or  letter 


In  this  act  which  says  the  land  may  be  sold 
for  the  payment  of  tbe  debts  of  the  aeceased 
during  the  continuance  of  the  homestead 
rights,  subject  to  the  bomestead  rights.  Tbe 
whole  section,  as  It  stands,  must  be  con- 
strued together,  and  effect  be  given  to  all  its 
parts,  if  possible.  The  act  first  declares  tbat 
the  homestead  shall  not  be  subject  to  tbe 
payment  of  tbe  debts  of  tbe  deceased,  on- 
less  legally  charged  thereon  In  bis  lifetime, 
but  shall  pass  to  and  vest  In  tne  widow  and 
children,  and  shall  continue  for  their  bene- 
fit, wltbout  being  subject  to  bis  debts,  etc., 
until  the  majority  of  the  youngest  child  and 
tbe  death  of  tbe  widow.  "Until"  Is  an  ad- 
verb of  time,  and  In  this  sentence  tbe  time 
referred  to  is  the  majority  of  tbe  youngest 
child  and  tbe  death  of  the  widow,  and  It  Is 
expressly  provided  that  until  that  time  the 
homestead  shall  not  be  subject  to  the  pay- 
ment of  his  debts.  If  it  can  be  sold  during 
that  time,  but  tbe  sale  Is  not  to  vest  tbe  pui^ 
chaser  with  the  right  of  possession  until  the 
termination  of  that  time,  then,  clearly.  It  Is 
subjected  to  sale  for  his  debts  before  the 
expiration  of  tbe  limited  time,  and  the  stat- 
ute Is  not  obeyed.  In  tbe  Poland  Case,  how- 
ever, a  distinction  was  attempted  to  be 
drawn  between  the  bomestead  estate  and 
the  fee  In  the  land,  and  It  was  held  that 
tbe  statute  only  meant  that  tbe  homestead 
estate  could  not  be  subjected  to  the  pay- 
ment of  bis  debts,  but  tbat  the  fee  might  be. 
There  Is  no  room  for  such  a  distinction.  The 
law  of  1806  referred  to  the  whole  estate  as 
the  "homestead."  The  act  of  1875  did  not 
change  the  phraseology  of  tbat  portion  of 
the  law  of  18C6.  What  was  meant  by  the 
term  "homestead"  In  this  section  was  the 
land,  of  tbe  extent  and  value  specified  by 
section  1  of  tbe  law  of  1805,  which  tbe  head 
of  a  family  might  use  and  hold  as  a  home- 
stead, exempt  from  execution  and  attach- 
ment. But,  even  if  tbe  act  is  susceptible  of 
being  construed  into,  separatmg  the  home- 
stead estate  from  the  fee,  there  is  yet  no 
word  or  letter  of  the  act  tbat  says  that  the 
fee  may  be  sold  subject  to  the  bomestead 
estate;  for,  by  the  terms  of  the  act,  it  can- 
not be  sold  until  the  majority  of  the  young- 
est child  and  the  death  of  the  widow.  True, 
the  act  of  1875  provides  that  the  right  title, 
and  Interest  of  tbe  deceased  housekeeper, 
except  the  estate  of  homestead  thus  con- 
tained, shall  be  subject  to  the  laws  relating 
to  devise,  descent,  dower,  partition,  and  sale 
for  the  payment  of  debts  against  the  estate 
of  the  deceased,  but  It  does  not  say  when 
such  interest  shall  be  so  subjected.  It  cer- 
tainly does  not  say,  as  was  said  In  the  Po- 
land Oase,  tbat  such  interest  might  be  sold 
subject  to  tbe  bomestead  right.  Inasmuch 
as  It  does  not  so  expressly  provide,  and  in- 
asmtich  as  prior  to  this  amendment  It  could 
not  be  sold  at  all  for  such  debts,  and  Inas- 
much as  to  permit  it  to  be  sold  during  that 
time  In  that  way  would  deprive  tbe  heirs 
of  the  deceased  of  tbe  beneflts  intended  to 
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be  confeiTed  upon  tbem  by  the  act  of  1875, 
and  would  enable  tbe  creditor  to  speculate 
on  the  property  at  tbe  expense  of  minors, 
vrhom  It  is  tbe  boast  of  courts  tbat  they  pro- 
tect, I  bold  that  no  such  construction  should 
be  placed  upon  the  act  of  1875,  aud  tliat  the 
decision  in  the  Poland  Case  is  wrong. 

It  Is  argued,  however,  that  remainders  In 
tee  may  be  sold  subject  to  a  precedent  life 
estate,  and  why  not  the  fee  subject  to  the 
homestead?  The  cases  are  not  at  all  par- 
allel The  remainder  in  fee  is  not  sold  for 
tbe  payment  of  the  debts  of  the  ancestor, 
subject  to  a  precedent  life  estate,  but  the 
wbole  estate  (life  estate  as  well  as  remain- 
der) is  subject  to  sale  for  the  payment  of  the 
debts  of  the  ancestors.  And  this  is  so  be- 
cau2e  it  was  subject  to  sale  in  the  hands  of 
tbe  deceased  ancestor,  and  not  exempt  from 
sale  for  bis  debts,  as  is  tbe  homestead.  It 
will  not  do  to  apply  the  law  as  to  general 
estates  to  the  homestead;  for  the  latter  is  a 
creature  of  the  statute,  and  belongs  to  a 
class  unto  itself. 

It  is  argued,  howeTer,  that,  if  the  fee 
cannot  be  sold  subject  to  tbe  homestead 
rights  of  the  widow  and  children,  it  will 
keep  tbe  administration  on  the  deceased 
housekeeper's  estate  open  for  an  indeflulte 
Dumber  of  years.  This  is  an  argument  ab 
ioconvenlenti,  and,  like  all  arguments  of  tbat 
kind,  is  dangerous  ground  to  rest  a  rule  of 
law  upon.  But  it  is  not  true  tbat  it  will 
keep  such  administration  open.  The  estate 
can  and  should  be  closed  without  regard  to 
this  contingency.  After  tbe  termination  of 
the  homestead  rights  a  new  administration 
de  bonis  non  can  be  bad  as  to  such  prop- 
erty. By  that  time  tbe  heirs  will  be  of  age, 
and  can  protect  their  property  by  paying  the 
debts  of  their  ancestor,  if  they  are  able  and 
see  fit  If  not,  the  property  can  then  be 
sold  so  as  to  make  it  bring  Its  full  value,  and 
not  be  sacrificed,  as  It  would  be  If  sold  sub- 
ject to  the  homestead.  Such  a  course  would 
be  no  hardship  upon  the  creditor;  for  the 
creditor  is  generally  the  purchaser  at  the 
tale,  subject  to  the  homestead,  so  that  he 
does  not  realize  on  bis  claim  until  the  ter- 
mination of  the  homestead  right  anyway. 
The  trouble  with  the  Poland  Case  is  that 
it  is  altogether  in  tbe  interest  of  tbe  cred- 
itor, and  this,  too,  at  the  expense  and  to  the 
rnln  of  the  heirs,  who  are  minors,  whereas, 
the  homestead  law  of  18C6  and  the  act  of 
1875  were  passed  primarily  In  tbe  Interest 
of  tbe  bead  of  tbe  family,  and  after  bis 
death  in  the  Interest  of  his  widow  and  bis 
children,  and  not  for  the  purpose  of  aiding 
creditors  to  realize  on  their  claims  by  sub- 
lectbig  tbe  land  to  forced  sale  until  after 
the  termination  of  the  homestead  rights. 

1  deny  tbat  the  lawmakers  ever  intended 
the  land  to  be  sold  for  the  payment  of  debts 
during  the  continuance  of  tbe  extended  home- 
itead  right  In  tbe  widow  and  children.  This 
Tiew  it  supported  by  the  decisions  in  other 


states  baring  similar  statutory  provisions 
Wap.  Homest  p.  493,  i  11,  says:  "An  ad- 
ministrator, duly  licensed  by  a  competent 
probate  court,  sold  homestead  lands  subject 
to  the  exemption  right  of  tbe  decedent's 
widow  and  children,  and  the  widow  became 
the  porchaser,  and  the  sale  was  confirmed^ 
by  the  court  She  then  sold  tbe  property. 
The  heirs  at  law  of  the  decedent  sued  the 
widow's  vendee  for  the  land.  Judge  Cooley, 
in  deciding  the  case,  says  tbat  at  the  time 
of  the  death  of  tbe  houseboidK'  'bis  family 
were  left  residing  upon  the  land,  and  for  that 
reason  It  Is  claimed  it  would  not  be  sold- 
for  the  payment  of  debts.  But  the  statute 
does  not  exempt  the  fee  in  the  land  as  •' 
homestead.  It  exempts  the  land  only  while 
it  Is  occupied  as  a  homestead  by  the  widow 
and  minor  chlldi-en.  Subject  to  the  home- 
stead right,  thei-efore,  the  lands  are  assetSk 
when  needed  for  the  payment  of  demande- 
agalnst  tbe  estate.'  Tbe  widow  bad  sold' 
out  and  left,  and  the  heirs  had  become  of 
age  before  tbe  suit  was  brought,  so  there- 
was  no  one  'to  raise  the  question  of  the 
homestead.'  Drake  y.  Khisell,  38  Mich.  232, 
237.  Had  there  been,  perhaps  tbe  sale  would* 
have  proved  voidable;  for  the  same  learned 
Jurist  said  of  this  case,  when  deciding  a. 
later  one:  'It  was  not  decided,  •  •  • 
nor  was  it  necessary  to  decide,  that  tbe 
course  adopted  [by  the  probate  court]  was 
the  most  suitable.  *  *  *  But,  at  most,  a 
sale  subject  to  the  homestead  right  would  be 
voidable  on  appeal.  It  would  not  be  void.' 
Showers  v.  Koblnson,  43  Mich.  502,  510,  5 
N.  W.  988,  994.  WhUe  the  constitutional 
provisions  are  admitted  to  continue  the  ex- 
emption after  tbe  death  of  the  owner  during 
the  minority  of  bis  children  or  during  tbe 
widowhood  of  his  surviving  wife,  they,  by 
implication,  at  least,  recognize  tbe  estate- 
of  the  late  owner  as  having  an  interest  in. 
the  homestead,  which  Is  assets,  and  wbicb 
at  some  time  and  in  some  manner  must  be- 
subject  to  be  applied  in  the  payment  of 
debts,  but  they  do  not  Indicate  the  time  or 
point  out  the  means  of  making  the  applica- 
tion. Neither  is  there  any  statute  that  makes 
provision  for  the  case.'  Id.  And  It  is 
queried  whether  lauds  can  be  rightfully  sold 
to  pay  the  debts  of  a  decedent,  subject  to 
the  homestead  rlgbt.  Weight  is  given  to- 
the  argument  ab  Inconvenlentl  drawn  from 
the  uncertainty  of  tbe  duration  of  the  home- 
stead right,  and  tbe  dlfliculty  of  estimating 
tbe  value  of  the  fee  subject  to  that  right. 
'Selling  the  land  under  such  circumstances 
Is  something  like  selling  the  contingent  in- 
terest of  the  heir  expectant.  If  that  were 
salable,'  remarked  the  court.  Tbe  conclu- 
sion seems  to  be  tbat  the  course  pursued  in 
several  other  states  from  which  cases  were- 
clted  (Kottenberry  v.  Pipes,  53  Ala.  452; 
Bm-sen  v.  Goodspeed,  00  111.  277;  Wolf  t. 
Ogden,  6C  111.  224;  Taylor  v.  Thorn,  29  Ohio  • 
St  5C9)  should  be  followed,— that  of  hold- 
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Ing  the  fee  Inalienable  by  the  administrator 
while  the  homestead  right  rests  upon  the 
land.  In  the  flrat  case  cited  above  by  the 
court,  in  which  a  statute  prorldlng  for  the 
setting  ofT  of  a  homestead  for  the  widow  of 
a  deceased  debtor  was  under  construction, 
It  was  declared  that  the  legislature  liad  not 
meant  that  the  land  set  off  to  her  sfaonld  be 
sold  subject  to  her  right  of  exemption,  be- 
cause such  a  course  would  be  destructive 
to  the  creditors'  rights;  for  purchasers  would  j 
be  loath  to  buy  property  subject  to  such  an 
Incumbrance.  In  the  second  case  cited,  It  , 
was  held  that  an  administrator  could  not  sell 
the  fee  of  homestead  land  subject  to  the 
widow's  exemption  right,  but  must  await 
the  termination  of  that  right.  In  the  third, 
that  the  administrator  must  apply  for  an 
order  of  sale  soon  after  the  termination, 
•ince  otherwise  license  then  to  sell  may  be 
.refused  by  the  probate  court  In  the  fourth, 
homestead  lands  were  treated  as  -assets  of 
the  estate  after  the  homestead  right  had  ex- 
pired, but  not  liable  to  sale  by  the  adminis- 
trator, subject  to  that  right,  before  the  ex- 
piration." 

The  great  weight  of  authority  In  this  coun- 
try is  that  the  property  cannot  be  sold  for 
the  payment  of  the  debts  of  the  deceased 
housekeeper,  unless  specially  charged  with  a 
lien  during  his  lifetime,  ontil  the  exemption 
in  favor  of  the  widow  and  minor  children 
for  use  as  a  homestead  has  been  in  some 
mode  terminated,  as  by  the  death  of  the  wid- 
-ow  and  the  majority  of  the  children,  and  in 
some  states  by  abandonment  of  the  home- 
fltead.  Hartman  v.  Scbultz,  101  111.  437;  Mc- 
Oloy  V.  Arnett,  47  Ark.  445,  2  a  W.  71;  Bond 
V.  Montgomery,  56  Ark.  663,  20  8.  W.  625; 
Harris  v.  Watson.  66  Ark.  574,  20  8.  W.  529; 
Horton  v.  Hllliard,  68  Ark.  300,  24  S.  W.  242; 
Oettinger  v.  Specht,  102  111.  179,  44  N.  E. 
890;  Mueller  v.  Conrad,  178  111.  27C,  52  N.  E. 
1031;  Rottenberry  v.  Pipes,  53  Ala.  447;  Tay- 
lor V.  Thorn,  29  Ohio  St.  560;  Showers  r. 
Robinson,  43  Mich.  502,  5  N.  W.  98S:  Zooll- 
ner  v.  Zoellner,  53  Mich.  020,  19  N.  W.  536. 
In  Kentucky  and  Minnesota  the  rule  Is  other- 
wise. Phipps  V.  Acton,  12  Bush,  377;  Derr 
V.  Wilson,  84  Ky.  14;  McGowan  v.  Baldwin, 
46  Minn.  477,  49  N.  W.  251.  And  In  Mueller 
V.  Conrad,  178  111.  276,  52  N.  E.  1031,  it  was 
held  that  even  the  consent  of  the  widow  to 
the  sale  would  not  validate  it,  as  the  fee  in 
the  premises  cannot  be  severed  from  the 
right  of  occupancy  as  the  homestead.  To 
the  same  effect,  also,  Is  Showers  v.  Robinson, 
43  Mich.  502,  5  N.  W.  988.  In  Drake  v.  Kin- 
sell.  38  Mich.  232,  Cooley,  J.,  said  the  fee 
might  be  sold  subject  to  the  homestead  rights 
of  the  widow  and  children.  But  the  same 
question  came  before  that  court  in  Showers 
v.  Robinson,  43  Mich.  002,  6  N.  W.  938,  in 
the  same  shape  that  the  question  Is  present- 
ed in  this  case,  to  wit,  by  a  bill  In  equity  to 
cancel  the  deed  made  by  the  administrator. 
The  lower  court  followed  Drake  t.  Klnsell, 


and  decided  in  favor  of  the  defendant,  bat 
the  supreme  coiut  reversed  that  Judgment 
and  directed  a  Judgment  for  the  plaintiff; 
and  Cooley,  J.,  who  had  decided  the  Drake 
Case,  rendered  the  opinion  of  the  conrt,  and 
so  clearly  and  conclusively  reasoned  out  the 
case  that  I  adopt  his  opinion  on  this  qaes- 
tlon  bodily:  "(2)  The  question,  then,  is 
whether  the  right  asserted  by  the  pUintUI 
does  bring  In  question  the  validity  of  the 
administrator's  sale,  so  that  to  sustain  the 
suit  will  defeat  the  purchase.  Indirectly, 
the  right  to  make  the  sale  at  all  is  involved. 
The  constitutional  provisions  exempting  a 
homestead  from  forced  sale  for  the  payment 
of  debts  are  given  in  the  margin.  It  will  be 
seen  on  referring  to  them  that  they  oontiniie 
the  exemption  after  the  death  of  the  ot^er, 
during  the  minority  of  his  children,  or  during 
the  widowhood  of  his  surviving  wife.  By 
Implication,  at  least,  they  recognUse  the  es- 
tate of  the  late  owner  as  having  an  interest 
In  the  homestead,  which  is  assets,  and  which 
at  some  time  and  in  some  manner  must  be 
subject  to  be  apirfled  in  payment  of  debts, 
but  they  do  not  indicate  the  time  or  point 
out  the  means  of  making  the  application. 
Neither  Is  there  any  statute  which  makep 
provision  for  the  case.  It  might  be  urged 
with  much  reason  that  the  fee,  subject  to  the 
homestead.  Is  liable  to  be  sold  immediately, 
like  any  other  contingent  or  future  vested 
interest;  and  It  is  perhaps  dIfBcult  to  give 
full  effect  to  all  the  statutory  provisions  re- 
specting the  settlement  of  the  estates  of  de- 
ceased persons  without  so  holding.  Those 
provisions  require  estates  to  be  closed  and 
the  personal  representatives  to  be  discharged 
in  a  very  short  period;  allowing  only  18 
months  at  first  (Comp.  Laws,  §  4450),  and 
permitting  extensions  to  four  years  only  In 
all  (Id.  §  4451).  AU  claims  against  the  estate 
are  barred  which  are  not  presented  and  prov- 
ed before  the  administrator  is  discharged 
(Brown  v.  Porsche,  ante,  p.  492,  Just  decid- 
ed); and  we  have  no  statute  and  no  prece- 
dents for  afterwards  pursuing  the  estate  In 
the  hands  of  distributees  or  others  who  have 
succeeded  to  it.  It  does  not,  therefore,  ap- 
pear that  any  method  of  reaching  the  fee 
subject  to  the  exemption  has  been  within 
legislative  contemplation,  except  through  a 
sale  made  within  the  short  time  allo%veJ  for 
the  settlement  of  the  estate.  But  a  sale 
thus  made  Is  likely  in  many  cases  to  be  ruin- 
ous to  the  estate,  from  the  great  uncertainty 
attending  the  continuance  of  the  homestead 
right,  and  the  consequent  Impossibility  of 
finding  elements  of  certainty  whereby  to  de- 
termine the  value  of  the  fee  suliject  to  It, 
Selling  the  land  under  such  circumstances 
is  something  like  selling  the  contingent  In- 
heritance of  the  heir  expectant.  If  that  were 
salable.  The  one,  like  the  other,  depends 
partly  upon  the  continuance  of  life,  and 
partly  upon  the  will  and  discretion  of  a  party 
having  a  present  interest    A  wickrw  eutitleU 
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wltb  her  minor  children  to  a  homestead  may 
lire  and  claim  the  enjoyment  of  It  for  twenty 
«r  even  fifty  years,  or  she  may  die,  leaving 
no  children.  In  one  year,  or  she  may  at  once 
abandon  the  homestead  right  and  remove 
with  her  children  to  a  distant  state,  because 
sbe  finds  It  for  her  interest  to  reside  else- 
where. The  elements  of  value  In  the  fee  un- 
der such  circumstances  are  so  exceedingly 
nncertaln  that  It  Is  highly  Improbable  there 
could  be  any  competition  in  a  sale,  except, 
perbaps,  of  those  who,  would  bid  for  the  land 
only  what  It  would  be  worth  in  the  contin- 
gency most  unfavorable  to  the  purchaser.  A 
sale  of  anything,  of  such  uucerGUn  value 
mnst  almost  of  a  necessity  be  a  sale  at  a 
great  sacrifice.  Eottenberry  v.  Pipes,  63  Ala. 
432.  In  Bursen  v.  Goodspeed,  60  111.  277,  It 
was  held  to  be  proper  to  refuse  to  permit  a 
sale  of  the  fee  by  the  administrator  subject 
to  the  homestead  right  of  the  widow,  and 
tbat  the  administrator  might  delay  until  the 
b<»nestead  right  had  terminated,  and  obtain 
an  order  for  a  sale  then.  The  lapse  of  time 
In  that  case  between  the  issue  of  letters  and 
the  grant  of  license  to  s^  was  eleven  years. 
Bat  the  administrator  must  move  promptly 
after  the  homestead  right  ceases,  or  the 
claims  will  be  declared  void  and  license  to 
sell  be  refused.  Wolf  v.  Ogden,  06  111.  224. 
See.  also.  Booth  v.  Goodwin,  29  Ark.  G36.  In 
Taylor  V.  Thorn,  29  Ohio  St.  569,  a  view  was 
taken  very  similar  to  that  which  obtains  in 
Illinois.  In  that  case  a  homestead  right  ex- 
isted which  was  left  untouched  by  adminis- 
tration, and  the  administrator  settled  his  ac- 
counts in  1854.  But  in  1876,  after  the  home- 
stead right  had  terminated,  be  was  permitted 
to  sell  the  lands  as  further  assets  to  satisfy 
debts  before  onpaid.  'When  sncb  assets 
tfonld  become  available,'  say  the  court,  'was 
to  some  extent  uncertain;  for,  .while  the 
homestead  right  would  certainly  end  at  the 
l)ecomlng  of  age  of  all  the  minor  children,  it 
might  terminate  by  their  death,  and  upon  its 
tenniuatlon  the  creditors  would  be  entitled 
to  the  further  assets  to  be  derived  from  the 
sale  of  the  premises  which  had  been  so  oc- 
cupied.' In  Iowa,  by  the  express  terms  of 
tlie  statute,  the  homestead  is  only  subject 
to  be  sold  for  the  debts  of  the  deceased  own- 
er In  cases  where  there  Is  no  surviving  hus- 
band, wife,  or  Issue.  Johnson  v.  Gaylord,  41 
lon-a.  362.  In  Drake  v.  Kinsell,  38  Mich. 
232,  an  administrator  sold  lands  in  which 
there  was  a  homestead  right  and  they  were 
bid  In  by  the  widow.  The  validity  of  the 
sale  was  attacked,  but  it  had  been  duly  li- 
censed by  the  probate  court;  and  was  there- 
fore not  void  (Woods  v.  Monroe,  17-  Mich. 
238;  Griffin  v.  .Tohnson,  37  Mich.  87,  91),  and 
no  party  interested  had  appealed.  The  wid- 
ow, after  her  purchase,  had  sold  the  land 
sad  removed  from  the  premises,  and  it  was 
not  pretended  that  the  homestead  right  ex- 
isted aftenvards.  The  court,  in  deciding 
tbat  the  sale  could  not  be  attacked  collateral- 


ly, say:  The  statute  does  not  exempt  the 
fee  in  the  land  as  a  homestead.  It  exempts 
the  land  only  while  it  is  occupied  as  a  home- 
stead by  the  widow  and  minor  children. 
Subject  to  the  homestead  right,  therefore, 
the  lands  are  assets,  when  needed  for  the 
payment  of  demands  against  the  estate.  In 
this  case  the  widow  became  the  purchaser; 
and  when  she  sold  and  left  the  land  *  *  * 
we  do  not  see  how  any  one  was  in  position 
to  raise  the  question  of  a  homestead.'  But 
It  was  not  decided  in  that  case,  nor  was  it 
necessary  to  decide,  that  the  course  adopted 
was  the  most  suitable.  It  seems  plain  that 
the  practice  followed  in  IlUnola  and  Ohio  is 
more  for  the  interest  of  all  concerned,  and. 
If  an  application  for  a  sale  subject  to  the 
homestead  right  should  be  contested,  it  Is 
probable  that  some  method  would  be  found, 
not  inconsistent  with  the  statutes,  of  so  deal- 
ing with  the  case  as  to'  protect  at  once  the 
Interests  of  the  family  and  of  the  creditors. 
But,  at  most,  a  sale  subject  to  the  home- 
stead right  would  be  voidable  on  appeal.  It 
would  not  be  void.  This  case  is  like  Drake 
V.  Kinsell  In  some  of  its  features,  and  in 
others  it  is  essentially  different.  In  this 
case,  as  in  that,  land  was  sold  by  the  ad- 
ministrator In  which  there  was  a  homestead 
right  Here,  also,  there  was  no  appeal  from 
the  order  of  sale,  and  the  time  for  appeal 
had  long  expired.  Bat  In-thls  case  the  home- 
stead right  Is  still  insisted  upon,  while  the 
purchaser  Insists  that  It  was  extinguished, 
either  by  the  sale  Itself,  or  by  the  concurrent 
or  subsequent  acts  of  the  widow.  That  the 
sale  alone  would  not  cut  it  oft,  we  may  af- 
firm, on  the  express  provisions  of  the  con- 
stitution; and  we  have  only  to  see  whether 
any  acts  of  the  widow  have  terminated  the 
rights  of  herself  and  of  her  children."  The 
learned  judge  then  held  that  the  widow  had 
not  waived  or  lost  her  right  to  maintain  the 
action,  either  because  she  bad  dower  assign- 
ed her  In  the  same  lands,  or  because  her  al- 
lowed claim  against  the  estate  had  been 
paid  out  of  the  proceeds  of  the  sale  of  home- 
stead, or  because  sbe  had  abandoned  the 
homestead,— for  she  could  not  abandon  it 
quoad  the  children's  rights,— «nd  then  con- 
cluded the  opinion  as  follows:  "We  find 
nothing  In  the  record  that  should  have  pre- 
cluded the  plaintiff's  recovery.  The  judg- 
ment must  be  reversed,  with  costs,  and  a 
new  trial  ordered."  If  this  opinion  had  been 
written  for  the  case  at  bar,  it  could  not  have 
fitted  it  better. 

Thus,  we  have  the  reason,  the  purpose,  the 
Intention,  the  effects  and  consequences,  the 
mischiefs  Intended  to  be  cured,  and  the  spirit 
and  policy  of  the  law,  together  wlHi  the 
great  weight  of  authority  in  other  Jurisdic- 
tions, wltb  the  authority  of  the  latest  rec- 
ognized text  writer  on  the  subject,  all  hold- 
ing, as  I  maintain  in  this  case,  that  the  fee 
cannot  be  sold  subject  to  the  homestead 
rights  of  the  widow  and  children,  bat  a  sale 
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thereof  must  be  postponed  until  those  home- 
stead rights  are  terminated.  But  this  is 
not  all.  We  have  a  clear  legislatiTe  con- 
struction pf  what  the  lawmakers  Intended 
by  act  of  1875  In  the  act  of  1885.  The  act  of 
18S)5  (Acts  1895,  p.  186,  {  2)  struck  out  of  the 
act  of  1875  the  words,  "And  such  homestead 
shall,  upon  the  death  of  such  housel^eeper 
or  head  of  a  family,  be  limited  to  that  period; 
but  all  the  right,  title  and  interest  of  the 
deceased  houselieeper,  or  head  of  a  family, 
In  the  premises,  except  the  estate  of  the 
homestead  thus  continued,  shall  be  subject 
to  the  laws  relating  to  a  devise,  descent, 
dower,  partition  and  sale  for  the  payment  of 
debts  against  the  estate  of  the  deceased,"— 
and  in  lieu  thereof  inserted  the  following: 
"That  Is  to  say,  the  children  shall  hare  the 
joint  right  of  occupancy  with  the  widow, 
until  they  shall  arrive  respectively  at  their 
majority,  and  the  ^idow  shall  bare  the  right 
to  occupy  such  homestead  during  her  life 
or  widowhood,  and  upon  her  death  or  re- 
marriage it  shall  pass  to  the  heirs  of  the 
husband."  As  the  act  of  1875  was  passed 
to  cure  the  mischief  of  the  property  going 
to  the  heirs  of  the  widow,  to  the  exclusion 
of  the  heirs  of  the  husband,  after  the  termi- 
nation of  the  homestead  rights,  and  was 
prompted  by  the  decision  in  Skouten  v. 
Wood,  so  the  act  of  18i}5  was  passed  to  cure 
the  evil  of  having  the  fee  sacrificed  by  being 
sold  subject  to  the  homestead  rights  of  the 
widow  and  children  before  the  termination 
of  such  extended  homestead,  and  was  prompt- 
ed because  of  the  erroneous  construction  put 
upou  the  act  of  1875  by  the  case  of  Poland 
V.  Vesper  and  the  cases  that  have  followed 
it  The  act  of  1895  is  a  clear  legislative 
declaration  that  the  lawmakers  did  not  in- 
tend by  the  act  of  1875  what  this  court 
held  in  the  Poland  Case  to  be  the  meaning 
of  that  act.  For  these  reasons,  I  think  the 
case  of  Poland  ▼.  Vesper,  67  Mo.  727,  did 
not  correctly  declare  the  law,  and  should  be 
overruled,  and,  for  the  reason  that  the  de- 
cision of  the  circuit  court  in  this  case  fol- 
lowed the  Poland  Case,  it  should  also  be  held 
erroneous,  and  be  reversed. 

2.  It  is  argued,  however,  that  the  Poland 
Case  has  become  a  rale  of  property  in  this 
state,  and.  upon  the  doctrine  of  stare  decisis 
should  be  followed  in  this  case.  The  doc- 
trine of  stare  decisis  has  its  uses  and  its 
abuses.  But  even  that  doctrine  is  not  fol- 
lowed where  a  palpable  wrong  or  injustice 
would  be  done,  or  where  the  mischiefs  to 
be  cured  far  outweigh  any  injury  that  might 
be  done  in  a  particular  case  by  overruling 
prior  decisions.  Suth.  St.  Const  {  317,  says: 
"The  two  grounds  of  Justiflcatlon  in  depart- 
ing from  even  a  single  decision  which  has 
become  a  general  rule  of  property  within  a 
certain  line  of  dealing,  are  (1)  the  necessity 
of  preventing  further  injustice;  (2)  the  neces- 
sity of  vindicating  clear  and  obvious  prin- 
ciples of  law."    In  Patt  Dig.  there  is  a 


list  of  cases  which  have  been  decided  and 
afterwards  overruled  by  this  court  whicu 
covers  10  double-column  pages.  In  Bealey 
V.  Smith  (not  yet  officially  reported)  59  S. 
W.  984,  I  collated  a  few  cases  wherein  this 
court  had  overruled  prior  decisions  even  In 
the  same  case.  It  is  not  necessary,  however, 
to  go  outside  of  the  decisions  of  this  court 
construing  this  same  homestead  law  to  show 
that  no  consideration  of  stare  decisis  has  pre- 
vented this  couit  from  overruling  prior  deci- 
sions relating  theretQ  which  were  quite  as 
ancient  and  had  become  Just  as  much  a  rule 
of  property  as  is  now  claimed  for  the  Poland 
Case.  A  first  this  court  in  construing  sec- 
tion 1  of  the  law  of  18UC  (section  2689.  Rev. 
St  1879;  section  5435,  Rev.  St  1888).  held 
that  the  land  might  be  sold  during  the  life- 
time and  occupancy  of  the  head  of  a  family, 
subject  to  the  homestead  right  and  also  that 
the  failure  of  the  sherlfT  to  notify  the  head 
of  the  family  of  his  right  to  exemption  and 
to  set  it  off  to  him  did  not  render  the  sale 
void,  and  that  the  householder  waived  his 
exemption  if  he  did  not  claim  it  before  the 
sale.  Crisp  ▼.  Crisp,  86  Mo.  630;  Thompson 
V.  Newberry,  93  Mo.,  loc.  cit  25,  5  8.  W.  34; 
Caseboit  t.  Donaldson,  67  Mo.  308;  Bunn  ▼. 
Lindsay,  05  Mo.  250,  7  S.  W.  473.  But  these 
cases  upon  further  consideration  were  over- 
ruled. Peake.  v.  Cameron,  102  Mo.  568,  IS 
S.  W.  70;  Macke  v.  Byrd.  181  Mo.  691.  33  S. 
W.  448;  Ratllff  V.  Graves,  132  Mo.  76.  33  S. 
W.  450;  Grimes  v.  Portman,  99  Mo.  229,  12 
S.  W.  702;  Bank  v.  Guthrey,  127  Mo.  189,  29 
S.  W.  1004.  In  the  Guthrey  Case,  Burgess, 
J.,  Euld:  "There  is  no  such  thing  under  our 
laws  as  subjecting  the  fee  In  the  land,  sub- 
ject to  the  homestead  right  or  interest  to 
seisure  and  sale  under  attachment,  execu- 
tion, or  by  proceeding  in  equity,  upon  the 
ground  that  it  had  been  fraudulently  or  oth- 
erwise disposed  of.  If  It  Is  not  the  subject 
of  sale  under  attachment  or  execution  before 
such  disposition.  It  Is  difficult  to  see  bow  It 
becomes  so  by  reason  of  such  transfer.  No 
creditor  has  any  Interest  therein.  It  cannot 
be  subjected  to  the  payment  of  his  debt  un- 
til after  the  homestead  right  expires  by  law, 
and  certainly  he  has  no  right  to  complain  of 
a  transaction  in  which  he  has  no  interest 
To  hold  that  the  fee  in  the  homestead  may 
be  subjected  to  the  payment  of  the  debts  of 
Its  owner,  subject  to  the  homestead  right  Is 
to  deprive  him  of  the  right  which  is  express- 
ly conferred  by  statute  to  sell,  mortgage,  or 
exchange  it  for  another  homestead, — a  con- 
tention to  which  we  are  unwilling  to  give  our 
assent  The  homestead  includes  the  fee. 
They  are  not  two  separate  and  divisible  in- 
teresu."  And  In  Ratllff  v.  Graves,  132  Mo. 
76,  33  S.  W.  460.  the  opinion  of  the  court 
conciuTed  in  by  Brace,  C.  J.,  and  Barclay, 
Macfarlane.  and  Robinson,  JJ.,  followed  - 
Macke  v.  Byrd,  131  Mo.  682,  33  S.  W.  448, 
and  was,  as  stated  in  the  syllabus:  "The 
purchase  on  execution  of  property  in  use  by 
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the  jadgment  defendant  as  a  homestead  does 
not  pass  the  title  subject  to  tbe  intervening 
estate  of  homeetead."  The  doctrine  of  stare 
decUls  did  not  prevent  this  court  from  over- 
mllng  Its  prior  decisions  cited,  holding  that 
tbe  homestead  could  be  sold  during  the  life 
of  the  honsekeeper,  subject  to  his  homestead 
rights,  notwithstanding  these  prior  decisions 
bad  become  as  much  a  rule  of  property  as 
the  Poland  Case  has.  By  the  same  principle 
and  measure  I  insist  that  as  the  Poland  Case 
is  clearly  wrong,  and  as  the  mischiefs  to  be 
cured  far  outweigh  any  injury  that  might  be 
done  by  overruling  that  case,  this  court  ought 
to  follow  the  precedent  set  by  Judge  Cooley 
of  vorrectlns;  hia  first  mistake,  or,  to  bring  it 
closer  home,  It  ought  to  do  in  this  case,  for 
the  benefit  of  babes  and  minors,  as  much  as 
it  did  in  the  cases  above  cited  for  the  ben- 
efit of  the  householder,  who  was  sal  juris,— 
get  aside  all  prior  erroneous  decisions  and 
declare  the  true  law.  This  course  will  in- 
jure no  one;  for,  If  the  sale  is  void,  the  cred- 
itor still  has  bis  claim,  and  can  assert  it  aft- 
er the  termination  of  the  homestead  right, 
and.  If  a  third  person  purchased  at  the  sale, 
be  win  be  subrogated  to  the  right  of  the 
creditor,  and  may  enforce  It  after  the  expi- 
ration of  the  homestead  right.  Bond  v. 
Montgomery,  56  Ark.  563,  20  S.  W.  626.  On 
the  contrary.  It  will  be  a  step  in  the  inter- 
est of  the  children,  who  are  the  special 
trards  of  the  law,  helpless,  because  they  can- 
not contract  or  use  any  money  they  have  to 
protect  their  interest  In  the  fee,  and  will 
carry  out  the  prime  purpose  of  the  lawmak- 
ers, which  in  all  these  amendments  has  been 
to  benefit  the  minors.  What  I  ask  is  sup- 
ported by  reason,  justice  to  all  parties,  prec- 
edent in  other  states,  the  spirit  and  policy 
of  the  law,  and  purpose  and  intention  of  the 
U^-makers  In  adopting  and  from  time  to 
time  amending  the  homestead  law  In  favor 
of  the  heirs,— is,  I  submit,  the  proper  and 
coDslstent  and  manly  course  to  follow.  If 
there  ever  was  a  case  where  the  doctrine  of 
stare  decisis  should  not  apply.  It  Is  the  case 
at  bar;  for,  as  pointed  out.  It  will  not  In- 
jure the  creditors  of  the  deceased  or  the  pur- 
chaser at  the  administrator's  sale,  and  will 
give  the  children  a  chance  when  they  be- 
come of  age  to  save  tnelr  patrimony  by  pay- 
ing off  the  debt  of  their  ancestor.  Instead  of 
losing  that  patrimony,  which  was  appraised 
in  this  case  at  $1,000,  and  sold  for  only  $100. 
The  difference,  $900,  Is  the  loss  to  the  heirs, 
and  the  unconscionable  gain  of  the  purchas- 
er at  the  administrator's  sale;  for  be  Imme- 
diately resold  the  property  for  $1,000. 

For  these  reasons,  I  think  the  court  should 
rise  to  the  occasion,  strike  down  the  Poland 
Case,  and  do  justice  to  the  hehrs,  without  do- 
ing hijury  to  the  creditors,  by  holding  that 
tbe  fee  cannot  be  sold  until  the  termination 
It  fhe  homestead  rights  of  the  widow  and 
children,  which,  of  course,  would  result  in 
reversing,  without  remanding,  the  judgment 
ot  the  circnlt  conrt  in  this  case. 


RIVERA  T.  WHITE  et  aL 
(Supreme  Court  of  Texas.    June  3,  1901.) 

FRAUDUliBNT  CONVETANCK  —  EXI8TBNCB  OF 
CREDITOR— RECONVBTANCB— 
ENFORCEMENT. 
Where  a   husbaad,   fearing  that   alimony 
would  be  decreed  against  him  in  a  divorce  suit, 
conveyed  land  on  the  understanding  that  the 
grantee  would  sell  the  land  for  his  benefit,  or 
reconvey  it  when  he  desired,  a  recovery  of  the 
land  b.v  the  husband  would  not  he  denied  be- 
cause of  the  intent  with  which  it  was  conveyed. 
It  not  appearing  that  any  alimony  was  decreed. 

Error  to  court  of  civil  appeals  of  Fifth 
supreme  judicial  district 

Action  by  T.  C.  Rivera  against  Harry  L. 
White,  guardian,  and  others.  From  a  judg- 
ment In  favor  of  defendants,  plaintiff  brings 
error.    Reversed. 

Flnley,  Etheridge  &  Knight,  for  plalntUt 
in  error.  C.  W.  Starling  and  Q.  H.  Irish,  for 
defendants  in  error. 

WILLIAMS,  J.  On  the  28tb  day  of  Octo- 
ber, 1S97,  plaintiff  in  error,  who  resided  in 
Chicago,  conveyed  the  land  In  controversy 
to  his  sister,  the  wife  of  Haxry  L.  White, 
one  of  defendants  in  error,  who  resided 
in  Texas,  by  a  deed  reciting  the  payment 
of  "one  dollar  and  other  considerations."  In 
fact,  there  was  no  consideration,  but  the 
property  was  conveyed  upon  an  agreement 
that  Mrs.  White  should  bold  it  in  trust  for 
plaintiff  for  the  purpose  of  avoiding  a  claim 
for  alimony  which  plaintiff  feared  bis  wife, 
who  had  sued  him  in  Illinois  for  a  divorce, 
would  make  against  him.  Mrs.  White  also 
agreed  to  sell  the  property  for  plalntlfTs  ben- 
efit, or  reconvey  It  to  him.  Tbe  divorce  was 
granted  in  April,  1898,  but  there  Is  no  evi- 
dence that  any  claim  for  alimony  was  ever 
set  np  or  allowed,  or  that  facts  exist  enti- 
tling the  plaintifrs  wife  to  such  an  allow- 
ance. Mrs.  White  died  without  having  re- 
conveyed  the  land,  leaving  her  husband  and 
some  minor  children  surviving  her.  White 
ezecnted  to  plaintiff  a  release  of  all  claim 
to  the  land,  and  plaintiff  brought  this  actlcm 
against  the  minor  children,  jolnbig  White  as 
their  guardian,  to  recover  the  property.  A 
recovery  was  denied  him  in  the  district  court 
and  court  of  civil  appeals,  the  latter  court 
basing  its  decision  upon  the  proposition  that 
the  deed  was  binding  upon  him,  and  that  the 
trnst  could  not  be  enforced  because  of  his 
intent,  with  which  the  deed  was  made,  to 
defraud  bis  wife  of  her  alimony.  There 
could  be  no  doubt  of  the  correctness  of  this 
holding  if  It  appeared  that  tbe  wife  had  a 
well-founded  claim  for  alimony  against  her 
husband  at  the  time  the  deed  was  made.  It 
is  held  that  such  a  claim  constitutes  the  wife 
a  creditor,  entitled  to  protection  under  the 
statute  of  frauds  (Lott  v.  Kaiser,  61  Tex. 
665);  and  it  is  weU  settled  in  this  court  that 
deeds  made  In  fraud  of  creditors  pass  title 
as  between  the  parties  to  them,  and  that 
agreements  on  the  part  of  grantees  to  hold 
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In  trust  and  to  reconTey  will  not  be  enforced. 
Castham  v.  Boandtree,  56  Tex.  110.  But  It 
does  not  appear  in  the  case  before  us  that 
tbere  was  any  creditor  whose  rights  or  inter- 
ests could  be  prejudiced  by  the  conreyance, 
and  the  question  is  whether  or  not  the  mere 
motlTe  which  impelled  the  party  to  malie  the 
deed  will  preclude  him  from  enforcing  the 
trust  upon  which  it  was  executed.  There 
are  some  authorities  which  decide  this  ques- 
tion in  the  affirmatlre,  and  with  these  the 
court  of  ciTll  appeals  agreed.  Tantum  v. 
Miller,  11  N.  J.  Eq.  551;  Jackson  v.  Dutton, 
3  Har.  (DeL)  98;  Fletcher  t.  Fletcher,  2  Mac- 
.4.rthur,  38.  There  is  an  intimation  of  Judge 
Moore  in  Cameron  y.  Romele,  53  Tex.  2-13, 
tending  in  the  same  direction,  but  the  de- 
cision was  based  upon  another  point,  and 
that  now  before  tis  was  not  determined. 
Other  authorities,  with  better  reason,  we 
think,  hold  that,  where  there  Is  no  creditor, 
there  is  no  fraud,  and  therefore  no  policy  of 
the  law  to  prevent  the  enforcement  of  the 
trust  Brady  v.  Ellison,  2  Hayw.  (N.  C.)  348; 
Smith  y.  Bowen,  Id.  296;  Kerrick  r.  Mitchell, 
08  Iowa,  273,  24  N.  W.  151,  26  N.  W.  434; 
Day  V.  Lown,  51  Iowa,  364,  1  N.  W.  786; 
O'Conner  y.  Ward,  60  Miss.  1027.  See,  also, 
Vandever's  Adm'rs  r.  Freeman,  20  Tex.  833, 
70  Am.  Dec.  391.  The  statute  of  frauds,  for 
the  protection  of  creditors,  makes  void  all 
conveyances  of  property  made  by  their  debt- 
ors with  Intent  to  defraud  them,  and.  In 
order  to  carry  out  Its  policy,  and  deter  debt- 
ors from  such  attempts  to  put  their  property 
beyond  the  reach  of  creditors,  and  at  the 
same  time  secure  to  themselves  the  enjoy- 
ment of  it  by  secret  arrangements  with 
those  to  whom  It  is  apparently  conveyed,  the 
statute  makes  such  conveyances  valid  and 
binding  between  the  parties;  and  courts.  In 
furtbernnce  of  this  policy,  refuse  to  give  any 
relief  against  such  conveyances  and  to  en- 
force any  agreements  or  trusts  growing  out 
of  them.  But  the  statute  applies  only  to 
conveyances  made  by  debtors,  and  it  is 
therefore  only  to  these  that  such  conse- 
quences should  attach.  The  statute  does  not 
prohibit  conveyances  by  persons  who  are 
not  indebted,  and  no  policy  of  the  law  is 
thwarted  by  a  mere  motive  which  cannot 
work  Injury  to  creditors.  Ellis  v.  Valentine, 
05  Tex.  547.  The  motive  with  which  such  a  ' 
conveyance  is  made  and  the  fears  by  which  I 
it  is  prompted  are  of  no  importance  unless  ' 
tbere  are  creditors  to  be  protected  by  the 
statute.  When  the  statute  does  not  apply  to 
the  case,  there  is  nothing  to  prevent  the 
court  from  enforcing  the  rights  of  the  parties 
as  they  are  fixed  by  their  agreements.  That 
a  conveyance  upon  a  trust,  such  as  that 
shown  by  the  evidence,  constitutes  the  cestui 
que  trust  the  equitable  owner  of  the  prop- 
erty, is  not  to  be  disputed,  unless  the  motive 
with  which  the  deed  is  made  vitiates  the 
trust;  and  we  think  the  law  has  no  concern 
with  the  futile  intent  to  protect  the  property 
from  a  claim  which  its  owner  fears  may  be 


asserted  against  him,  bot  which  Is  never  as- 
serted, and  does  not  exist  The  law  of  this- 
state  does  not  entitle  the  wife,  suing  for  di- 
vorce, to  alimony  as  a  matter  of  course,  and 
there  Is  no  evidence  that  the  law  In  Illinois' 
is  different  Rev.  St  art  2886;  Wright  v. 
Wright  6  Tex.  29.  The  facts  of  the  case 
are,  therefore,  not  such  as  to  preclude  plain- 
tiff from  enforcing  the  trust  uiiou  which  the 
conveyance  was  made.  The  judgments  of 
the  district  court  and  the  court  of  civil  ap- 
peals will  be  reversed,  and  judgment  will  be 
here  rendered  for  the  plaintiff  for  the  land. 
But  as  the  defendants  are  minors,  and  their 
guardian  has  made  only  such  defense  as  he- 
was  bound  to  make,  the  costs  of  the  suit 
will  be  adjudged  against  the  plaintiff.  Re- 
versed and  rendered. 


GORZEIli  T.  Sl'ATB. 

(Court  of  Criminal  Appeals  of  Texas.    May  22^ 

1901.) 

SKDXTOnON— DBPINITION— NBCB88ITT-CON- 
VICTION— EVIDBNCB. 

1.  Where  there  was  evidence  that  the  pros- 
ecuting witness  was  not  a  chaste  womaa,  it 
was  error,  in  a  trial  for  seduction,  to  fail  to 
define  the  term  "seduction"  in  chargiag  the 
jury. 

2.  Where,  In  a  prosecution  for  seduction,  oth- 
ers had  an  equal  opportunity  with  defendant 
to  have  had  sexual  intercourse  with  prosecu- 
trix, and  there  was  evidence  that  she  had  had 
intercourse  with  others,  and  evidence  showing 
unchaste  habits  was  not  deoied  by  her,  a  con- 
viction could  not  be  sustained. 

Appeal  from  district  court  Bexar  county; 
John  H.  Clark,  Judge. 

Peter  Gorzell  was  convicted  of  seduction, 
and  he  appcaK    Reversed. 

Ball  &  Fuller,  G.  S.  Robinson,  and  New- 
ton &  IVard,  for  appellant  Robt  A.  John, 
Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  seduction,  and  his  punishment  assess- 
ed at  four  years'  confinement  In  the  penitoi- 
tlary;  hence  this  appeal. 

There  are  a  number  of  errors  assigned  in 
the  record,  but  it  Is  only  necessary  to  dis- 
cuss two  of  them.  Appellant  insists  the 
court  erred  in  bis  charge  in  failing  to  define 
the  term  "seduction."  An  examination  of 
the  court's  charge  discloses  there  was  no 
charge  given  on  this  subject.  We  have  held 
in  a  number  of  cases  that  It  was  neces- 
sary for  the  court  in  Its  charge  to  define 
this  term.  Putnam  v.  State,  20  Tex.  App. 
456,  16  S.  W.  97;  McCuUar  y.  State,  36  Tex. 
Cr.  R.  213,  86  S.  W.  685;  Merrell  y.  State 
(Tex.  Cr.  App.)  67  S.  W.  289.  WhUe  such 
a  charge  should  be  given  In  all  cases.  It 
would  unquestionably  be  error  for  the  conrt 
to  fall  or  refuse  to  give  a  charge  defining 
the  term  where  there  was  evidence  tendinfc 
to  show  that  prosecutrix  was  not  a  chaste- 
woman,  and  that  her  consent  to  copulation 
was  not  obtained  on  account  of  any  trust  or 
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nnfidence  reposed  because  of  tbe  promise  to 
minr.  In  this  case,  tlie  testimony  of  the 
prosecatrlx  ia  mainly,  If  not  solely,  reUed  on 
to  establlab  the  act  or  aitfs  of  carnal  inter- 
course, as  also  the  promise  to  marry.  On 
this  point  her  testimony  is  exceedingly  meag- 
er. She  tesUfies  "that  on  tbe  3d  day  of 
March,  1900,  at  Levis  Miller's,  In  Bexar 
eoonty.  Tec,  defendant  jHromlsed  to  marry 
me  U  I  would  let  blm  have  intercourse  with 
me,  and  that  it  was  alcme  on  account  of  his 
promise  to  many  me  tbat  I  let  him  have  in- 
iercourse  with  me."  There  is  no  narrati<» 
as  to  any  persuasion  or  insistence  <m  his 
part  For  aught  that  appears,  the  proposi- 
tion was  made  to  marry  her  if  she  would 
hare  intercourse  with  Mm,  and  she  assented 
thereto.  We  have  no  suggestion  of  trust, 
and  because  she  loved  him,  believing  he 
woold  carry  out  the  engagement  then  made, 
or  that  may  have  existed  between  them 
tbeietofore,  she  confided  in  blm,  and  on  this 
accouDt  surrendered  her  virtue.  More  than 
this,  her  reputation  as  a  chaste  w:oman  is 
assailed  by  a  number  of  witnesses,  and  not 
supported  by  any.  In  addition  to  this,  acts 
of  hers  are  testified  to  which  ordinarily  do 
not  appertain  to  honorable  and  chaste  wovor 
en,  sach  as  sitting  in  men's  laps,  and  other 
ondne  familiarities,  and  some  of  these  acts 
are  not  gainsaid  l^y  her.  Under  the  circum- 
stances of  this  case,  if  there  ever  was  one  in 
which  the  term  "seduction"  should  have  been 
defined  to  the  jury,  this  was  such  a  case. 

What  has  heretofore  been  said  leads  up 
to  another  proposition  relied  on  by  appel- 
lant, to  wit,  that  tbe  evidence  does  not  sus- 
tain tbe  verdict  of  the  jury.  Iq  this  connec- 
tion, we  believe  appellant  Is  correct.  Prose- 
cntrix,  as  stated  before,  testified  to  tbe  prom- 
ise of  marriage^  The  only  evidence  tbat  can 
be  said  to  support  her  on  this  point  is  one 
witDess.  to  the  effect  that  appellant  said 
on  one  occasion  that  he  was  going  to  marry 
her,  and  It  was  further  shown  he  was  in  the 
habit  of  associating  with,  writing  to,  and 
calling  her  "Sweetheart."  If  It  be  conceded 
that  an  agreement  to  marry  existed  between 
them,  still  it  Is  not  shown,  outside  of  prose- 
cntriz'a  own  testimony,  tbat  appellant  bad 
carnal  Intercourse  with  her  at  any  time. 
Grldently  she  bad  had  carnal  intercourse 
vltb  some  one,  because  she  gave  birth  to  a 
child.  It  is  not  only  shown  from  the  record 
that  others  had  equal  opportunities  with  ap- 
pellant to  have  bad  such  intercourse  with 
her,  but  others  testified  to  such  acts  of  in- 
tercourse. The  fact  that  appellant  had  car- 
nal intercourse  with  pposecutrix  is  a  vital 
Issne  hi  the  case,  and  to  obtain  a  conviction 
she  mnst  be  corroborated  upon  this  point. 
More  than  this,  as  has  been  previously  stat- 
^  the  record  leaves  her  reputation  for  chas- 
tity under  a  cloud.  A  number  of  witnesses 
testified  as  to  her  reputation  in  this  regard, 
•nd  In  addition  they  give  evidence  of  specific 
acts  of  tmchastity,  and  of  other  acts  which 
>R  not  suggestive  of  virtuous  conduct.    It 


is  true  she  denies  ever  having  copulated  with 
any  other  person  than  defendant,  but  she 
does  not  deny  receiving  favors  from  other 
men,  nor  of  sitting  in  other  men's  laps, 
though  she  does  deny  tbat  she  put  her  arms 
around  the  neck  of  Prank  Gorzell.  She  ex- 
plains how  she  came  to  lie  on  the  bed  with 
another  man,  and  why  it  was  she  kept  her 
clothes  in  the  bock  room  of  the  saloon  occo- 
pled  by  two  young  men.  She  does  not  deny 
tbat  she  frequented  said  saloon,  drank  bear, 
and  threw  dice  there.  Furthermore,  she  fix- 
es no  time  when  she  and  appellant  were  to 
consummate  their  marriage,  and  she  did  not 
even  tell  her  mother  about  her  state  of  preg- 
nancy until  she  had  been  enceinte  six 
months,  but  explains  this  by  stating  she  did 
not  know  she  was  pregnant.  Although  she 
testifies  that  she  had  never  bad  intercourse 
with  any  other  person  prior  to  the  last  of 
March,  and  tbat  was  with  appellant,  she  is 
oblivious  as  to  whether  or  not  that  act  of 
copulation  caused  her  any  pain.  She  con- 
tinued these  acts  of  copulation  with  him  aft- 
erwards, with  no  Insistence  on  her  part  that 
the  marriage  should  be  consummated,  nor 
was  tbere  any  effort  shown  on  her  behalf  te 
bring  this  about  until  she  was  about  to  be 
confined,  and  she  heard  tbat  appellant  was 
to  be  married  to  anotbw  girl.  It  does  not 
occnr  to  us  that  this  record  shows  she  was 
a  female  of  that  chaste  and  unsullied  char- 
acter whose  honor  and  reputation  the  law  is 
intended  to  protect.  This  is  much  like  the 
case  of  Spenrath  v.  State  (Tex.  Cr.  App.)  48 
S.  W.  182.  In  that  case  this  language  was 
used:  "We  do  not  believe  our  statute  mak- 
ing seduction  an  offense  was  intended  to 
cover  acts  of  mere  illicit  intercourse  between 
a  man  and  a  woman  under  tbe  age  of  29 
years,  and  to  be  used.  In  case  something 
should  happen  on  account  of  the  Illicit  in- 
tercourse, to  constrain  the  man  guilty  of  tfte 
Illicit  intercourse  to  marry  tbe  female.  It 
was  Intended,  rather,  to  protect  tbe  chaste 
and  virtuous  woman  who  reiwaes  confidence 
In  the  promise  of  marriage,  and  may  be  over 
reached  and  overpersuaded  by  the  arts  and 
blandishments  of  the  seducer."  It  is  not 
necessary  to  notice  other  assignments,  but 
for  the  errors  discussed  the  Judgment  is  re- 
versed, and  tbe  cause  remanded. 


STALLINGS  ▼.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    May  15, 

1901.) 

EMBEZZLEMENT— EVIDBNCE—OOMPBTBNCT 
—INSTRUCTIONS. 

1.  Where,  on  a  prosecution  for  embezzlement, 
accused  claims  to  have  paid  certain  bills  of 
the  prosecutor  out  of  the  money  intrusted  to 
him,  evidence  of  prosecutor's  wife  that  the  bills 
were  subsequently  presented  to  her  for  pay- 
ment is  hearsay. 

2.  Where,  on  a  prosecution  for  embeszlement, 
prosecutor  denies  receipt  of  a  payment  claimed 
to  have  been  made  on  the  day  of  the  embezzle- 
ment, a  witness  acquainted  with  his  conditioB 
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after  a  fit  on  that  da^  mar.  state  that  his  con- 
ation was  similar  to  that'  after  a  fit  in  the 
presence  of  the  jarj  on  the  da7  of  trial,  as 
bearing  on  the  state  of  prosecutor's  mind,  and 
showing  the  strength  of  his  memory. 

3.  Where,  on  a  prosecution  for  embezzlement, 
accused  claims  that  he  paid  the  money  to  prose- 
cntor,  whom  the  testimony  tends  to  show  was 
irrational  on  that  day,  the  court  cannot  refuse 
to  instruct  that  accused  was  not  guilty  if  he 

Ctid  the  money  to  the  prosecutor,  though  the 
ttcr  was  irrational  to  such  an  extent  as  not 
to  know  what  he  was  doing,  and  accused  linew 
of  his  condition. 

Appeal  from  district  court,  Dallas  county; 
Charles  F.  Clint,  Judge. 

B.  F.  StalUngs  was  convicted  of  embez- 
Xtement,  and  he  apl)eals.    Reversed. 

StiUwell  H.  Russell  and  Thomas,  Spellman 
&  8tluc,  for  appellant  Robt.  A.  John,  Asst 
Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicts 
«d  of  embezzlement,  and  his  punishment  as- 
sessed at  two  years'  confinement  in  the  penl- 
teatlary,  and  prosecutes  this  appeal. 

During  the  trial  appellant  reserved  an  ex- 
ception to  the  state  proving  by  Mrs.  PbilUpa 
tbat  all  of  the  bills  appellant  claimed  to  have 
paid  tor  ber  husband  were  afterwards  pre- 
sented to  ber  by  the  parties  for  payment. 
This  was  objected  to  on  tbe  grotmd  tbat  ap- 
{lellant  was  not  present,  and  the  testimony, 
an  to  bim,  was  hearsay.  The  evidence  bear- 
ing directly  on  the  embezzlement  was  as  fol- 
lows: It  was  shown  that  on  a  settlement  be- 
tween Knul'man  and  R.  J.  Phillips,  prose- 
cutor, Kaufman  gave  him  a  check  for  $279.- 
40;  tbat  appellant  was  intrusted  with  this 
check  to  collect,  and,  after  paying  certain 
bills  due  by  appellant,  tbe  balance  was  to 
be  paid  Mrs.  Phillips,  wife  of  prosecutor.  It 
was  shown  he  collected  tbe  draft  and  after- 
wards paid  her  only  $204.40,  leaving  a  bal- 
ance of  $75  to  be  accounted  for,  and  on  ac- 
count of  which  be  was  indicted.  It  was  in 
testimony  against  him  by  Mrs.  Phillips  that 
when  be  paid  her  the  $204.40  he  said  he  had 
paid  the  balance  ($75)  to  the  creditors  of 
•PbUllps,  her  husband.  The  testimony  ob- 
jected to,  as  shown  above,  was  the  evidence 
•f  Mrs.  Phillips,  showing  tbe  claims  appel- 
lant said  he  bad  paid  bad  been  subsequently 
presented  to  her  for  payment  by  tbe  credit- 
ors of  her  husband.  We  think  this  was 
clearly  hearsay  testimony.  It  would  have 
been  competent  to  bare  contradicted  tbe 
statement  of  appellant  that  he  had  paid  said 
claims  by  introducing  the  parties  to  whom  it 
was  alleged  they  had  been  paid.  But  the  fact 
that  the  same  parties  presented  said  claims  to 
the  witness  Mrs.  Phillips  for  payment  was 
not  original  evidence  against  appellant 

We  think  It  was  competent  for  appellant 
to  have  shown  by  Goss  that  the  condition  of 
Phillips  after  his  fit  on  the  day  of  tbe  al- 
leged embezzlement  was  similar  to  bis  con- 
dition after  his  fit  on  the  day  of  the  trial. 
Tbe  witness  knew  him  well  and  saw  him  on 
both  occasions,  and  It  was  competent  evl* 


dence  as  bearing  on  the  state  of  mind  of 
tbe  prosecutor,  Phillips,  on  the  day  when  ap- 
pellant testified  he  paid  blm  $75.  Phillips 
testified  he  had  no  recollection  of  the  pay- 
ment. On  the  day  of  tbe  trial  be  had  a 
similar  fit,  and  his  condition  was  then  mani- 
fest to  the  jury,  as  tbe  incident  occurred  In 
their  presence.  As  tending  to  show  tbe 
strength  of  bis  memory  under  similar  condi- 
tions, and  as  touching  bis  credibility  as  to 
the  transaction  on  the  day  of  the  alleged  em- 
bezzlement, we  think  the  testimony  on  this 
Issue  should  bave  been  admitted. 

Appellant  requested  tbe  court  to  give  the 
following  Instruction:  "Before  you  can  con- 
vict defendant,  you  must  believe,  beyond  a 
reasonable  doubt,  tbat  defendant  appropri- 
ated to  bis  own  use  the  money  as  charged  in 
the  indictment;  and,  if  you  find  that  defend- 
ant received  certain  money  belonging  to  R. 
J.  Phillips,  then,  If  defendant  gave  $75  of 
such  money  to  said  R.  J.  Phillips,  and  if  he 
gave  the  balance  of  such  money  to  tbe  wife 
of  said  Phillips,  then  you  will  find  defendant 
not  guilty,  though  you  should  further  find  tbat 
at  tbe  time  defendant  gave  said  $75  to  said 
R.  J.  PhiUips  he,  the  said  R.  J.  PhUlips,  was 
irrational  and  Insane  to  such  an  extent  as 
not  to  know  what  be  was  doing,  and  though 
defendant  knew  tbat  said  Phillips  was  In 
such  condition."  The  court  refused  to  give 
this  Instruction,  and  appellant  reserved  bis 
exception.  The  record  discloses  that  the  evi- 
dence Introduced  on  tbe  part  of  appellant 
raised  the  issue  involved  In  tbe  requested 
instruction;  that  Is,  appellant  testified  be 
gave  $75,  which  he  was  charged  with  embez- 
zling, to  R..  J.  Phillips.  There  was  also 
testimony  on  tbe  part  of  the  state  tending  to 
show  that  Phillips  was  during  said  day  irra- 
tional and  insane  to  such  an  extent  as  not 
to  know  what  be  was  doing.  Although  it 
may  have  appeared  to  the  learned  Judge  who 
tried  the  case  tbat  appellant's  testimony  was 
unreasonable,  tbat  afforded  no  reason  why 
he  should  withhold  a  charge  on  the  subject 
Tbe  charge  given  by  the  court  nowhere  pre- 
sented the  defense  set  up  by  appellant  The 
charge  requested,  or  some  similar  charge 
presenting  this  issue  for  tbe  consideration  of 
the  Jury,  should  have  been  given  by  tbe 
court.  For  the  errors  pointed  out,  the  Judg- 
ment Is  reversed  and  tbe  cause  remanded. 


DIFFIN  r.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    May  15, 

1901.) 
CRIMINAL    LAW  —  INDICTMENT  —  SERVICE  — 
WAIVBR-^APPIDAVITS— APPEAL- 
ERROR— RESERVATION. 

1.  Where  defendant  announced  "Ready" 
when  his  case  was  called  for  trial,  he  waived 
service  of  a  copy  of  the  indictment  and  could 
not  urge  want  of  service  after  conviction. 

2.  Affidavits  that  defendant  was  not  served 
with  a  copy  of  the  indictment  till  after  convic- 
tion will  not  be  considered,  in  ^e  absence  of  t 
bill  of  exceptions. 
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3.  Assignments  of  error,  neither  reserred  by 
motion  for  new  triai  nor  bill  of  exceptions,  can- 
not be  considered  on  appeal. 

Appeal  from  district  court,  Comal  conaty; 
h.  W.  Moore,  Judge. 

W.  J.  Dlffln,  alias  J.  H.  Markham,  was 
eonvieted  of  frandiUently  converting  proper- 
ty, and  lie  appeals.    Affirmed. 

Robt.  A.  John,  Asst.  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  Indicted  un- 
der article  877,  Pen.  Code,  of  acquiring  pos- 
session of  one  buggy,  of  the  value  of  $75, 
and  two  horses,  by  virtue  of  a  contract  of 
birbig,  and  that  he  did  then  and  there,  with- 
out said  owner's  consent,  fraudulently  con- 
vert said  property  to  his  own  use,  etc.  The 
record  Is  without  *  motion  for  new  trial. 
We  find  two  affidavits,  setting  up  the  fact 
that  appeOant  was  not  served  with  a  copy  of 
the  indictment  until  after  conviction.  The 
judgment  of  conviction  shows  both  parties 
announced  "Ready"  when  the  case  was  call- 
ed for  trlaL  We  cannot  consider  the  affi- 
davits, in  the  absence  of  a  bill  of  exceptions. 
Appellant,  by  announcing  "Ready,"  waived 
the  service  of  a  copy  of  the  indictment 
Honlllin  T.  State,  S  Tex.  App.  637;  Smith  v. 
State  (Tex.  Cr.  App.)  50  S.  W.  938;  Bonner 
V.  State,  29  Tex.  App.  229,  15  8.  W.  821. 

After  the  trial  assignments  of  error  were 
filed  attacking  the  charge  of  the  court,  but 
these  contentions  were  neither  reserved  by 
modon  for  new  trial  nor  bill  of  exceptions; 
and  consequently  cannot  be  considered.  Ar- 
ticle 723,  Code  Or.  Proc;  Barnett  v.  State 
(DaUas  Term,  1901)  62  8.  W.  765. 

He  also  Insists  the  facts  are  not  sufficient 
to  support  the  verdict  of  the  Jury.  We  are  of 
opbiion  that  they  do  support  the  verdict  of 
the  Jury,  and  will  not  disturb  their  finding. 
Elton  V.  State,  40  Tex.  Cr.  B.  340,  50  8.  W. 
V9,  51  S.  W.  245;  Steadham  v.  State,  40 
Tex.  Cr.  B.  43,  48  S.  W.  177;  Jaimes  v. 
State,  32  Tex.  Cr.  K.  473,  24  S.  W.  297;  Ab- 
bey V.  State,  36  Tex.  Cr.  R.  590,  34  S.  W. 
930.  No  error  appearing  in  the  record,  the 
judgment  Is  affirmed. 


COSBY  T.  8TATBL 

(Cowt  of  OHminal  Appeals  of  Texas.    Uay  15, 
1901.) 

CKOilNAL     LAW— FRAnDTIl,ENT     C0NVER3I0K 

or  HONEY— VERDICT— inSSPBLI^ 

INO— EVIDBNCB. 

l.The  use  of  the  word  "fivety,"  instead  of 
ue  word  'Vfty,"  in  assessing  a  fine  of  $250, 
wfs  not  render  the  verdict  unmtelligible. 

2.  The  prosecutor  was  invited  into  a  saloon 
■>T  defendant  to  have  a  drink.  Defendant  was 
tndiDc  bar.  On  tatclng  the  liqnor,  prosecutor 
■min«diatel7  became  sick.  Defendant  took  him 
to  a  rear  room,  and  induced  him  to  give  up  his 
OMDfjr,  a  $20  bill,  for  safe-keeping  while  be 
*u  sick.  That  a  bill  was  given  was  admit- 
ted.  Defendant  claimed  it  was  a  $2  biU.    Wit- 

e  s.w.-e 


nesses  who  saw  the  transaction  said  it  was 
$20.  Held  snffldent  to  convict  defendant  of 
fraudulently  converting  money. 

Appeal  from  Dallas  county  court;  Ed.  S. 
Lauderdale,  Judge. 

Will  Cosby  was  convicted  of  fraudulently 
converting  money,  and  he  appeals.    Affirmed. 

Thomas,  Spellman  &  Stine,  for  appellant. 
Robt  A  John,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  J.  Appellant  was  convicted 
under  article  877,  Pen.  Code,  of  fraudulently 
converting  money,  and  his  punishment  as- 
sessed at  two  years'  confinement  in  the 
county  Jail  and  a  fine  of  $250. 

Bill  of  exceptions  was  reserved  to  some 
remarks  made  by  counsel  for  prosecution. 
These  remarks  were  withdrawn  by  the  court 
and  the  attorney  making  them,  and  the  jury 
Instructed  to  disregard  them.  The  motion 
for  new  trial  suggests  error  in  the  admis- 
sion of  certain  evidence,  but  as  a  bill  of  ex- 
ceptions was  not  reserved,  it  cannot  be  re- 
viewed. The  verdict  is  attacked  because  it 
Is  unintelligible.  Assessing  the  fine,  the  Jury 
used  this  expression,  "two  hundred  and  fivety 
dollars  fine."  The  uncertainty  seems  to  be 
In  using  "fivety,"  instead  of  the  word  "fifty." 
There  is  no  merit  in  this  contention. 

It  Is  insisted  the  evidence  is  not  sufficient 
to  sustain  the  conviction.  We  axe  of  opin- 
ion that  it  is.  The  record  shows  the  party 
from  whom  the  money  was  taken  was  walk- 
ing along  a  street  in  Dallas,  and  was  in- 
vited by  appellant  into  the  saloon,  where  he 
was  tending  bar,  and  induced  to  take  a 
"drink,"  which  had  the  immediate  effect  of 
making  him  quite  sick.  He  started  to  leave 
the  saloon,  when  appeiiaut  induced  him  to 
go  to  the  rear  room  in  the  saloon,  in  order 
to  avoid  being  arrested  by  uie  ofllcers  for 
drunkenness.  Prosecutor  says  he  was  not 
drunk,  liad  taken  but  one  drink  of  whisky, 
and  that  In  Kaufman  county  before  coming 
on  the  train  to  Dallas.  After  prosecutor 
entered  the  room,  appellant  Induced  him  to' 
give  him  his  money— a  $20  bill— for  safe- 
keeping while  he  was  sick  from  the  effects 
of  the  drink.  Subsequently  prosecutor  de- 
manded his  money,  and  appellant  handed 
him  a  $2  bill,  insisting  it  was  the  money 
given  him  by  prosecutor.  It  was  admitted 
by  appellant  and  proved  by  his  witnesses 
that  prosecutor  gave  him  a  bill,  but  his  con- 
tention and  evidence  was  that  it  was  a  $2 
bill,  and  not  a  $20  bill.  The  state's  evidence 
shows  it  was  a  $20  bill,  and  that  appellant's 
witnesses  were  not  present  during  the  trans- 
action. If  appellant  received  the  money  un- 
der the  circumstances  detailed  by  the  prose- 
cutor, and  appropriated  it  to  his  own  use,  he 
was  guilty,  under  article  877,  Pen.  Code,  and 
the  jury  were  correct  in  so  finding.  Th< 
judgment  is  affirmed. 

BROOKS,  J.,  does  not  sit  In  this 
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BRAZIL  T.  8TATB. 

(Conrt  of  Oiminal  Appeals  of  Texas.    Hay  18, 

1901.) 

CRIMINAL  LAW— SX-CONVIOrr— BTIDBNCS-BX- 
CLVaON— BXOBPTION. 

Where  dtfendant,  who  was  on  trial  tor 
theft,  offered  himself  as  a  witness,  and  was 
rejected  because  heiwaa  an  ex-convict,  and  bad 
not  been  pardoned,  an  exception  to  the  court's 
ruling  after  verdict  came  too  late  to  present 
the  error  on  appeal. 

Appeal  from  McLennan  county  couirt;  O. 
B.  (jierald.  Judge. 

D.  Brazil  was  convicted  of  theft,  and  be 
appeals.    AJQELrmed. 

Cunningham  &  Grain,  for  appoUaat 
Bobt  A.  Jolin,  Aut.  Atty.  Gen.,  for  the 
States 

BROOKS,  J.  AHtellant  vaB  convicted  of 
fbeft,  and  bis  punlstuneut  assessed  at  a  fine 
of  fSS  and  one  hour's  conilnement  in  the 
oonoty  JaiL  There  is  but  one  bill  of  excep- 
tions in  tlie  record.  Appellant  tendered  him- 
self  as  a  witness  in  Us  own  behalf,  and  the 
■tats  objeoted  oa  tiie  ground  that  he  was  an 
ex-«onTlct,  and  had  not  been  pardoned. 
Vrom  the  bill  signed  by  the  Judge,  it  ap> 
pears  that  no  exception  was  reserved  to  the 
action  of  tbe  conrt  excluding  defendant's 
tastlmoBy  at  the  time  l>e  was  tendered,  but 
exosption  was  sought  to  be  reserved  after 
conviction.  Appellant  can  testify  in  his  owb 
behalf  whether  he  is  an  ex-convict  or  not,  and 
whether  or  not  he  has  been  pardoned.  Wilr 
liams  ▼.  State,  28  Tex.  Gr.  R.  801,  12  S. 
W.  1103.  Bat,  where  tbe  exc^ttion  is  not 
reserved  at  tbe  time  of  tke  ruling  of  the 
court,  it  comes  too  late  in  motion  for  new 
trial.  Brown  v.  Statfc  2  Tex.  App.  121; 
George  v.  Starte,  2B  Tex.  App.  244,  8  S.  W. 
i»;  White's  Ann.  Code  Or.  Froc.  {  U28. 
Tbe  rule  with  reference  to  the  admission  of 
testimony  is  tbe  same  as  with  reference  te 
tbe  ezdasion  of  testimony,  and  we  have  nnt- 
formly  held  that  appeliaBt  must  not  only  ob- 
ject, but  must  reserve  bill  of  exceptions  at 
tbe  time  tbe  court  makes  the  ruling.  He 
cannot  wait  until  after  vwdlct,  and  tb«i 
seek,  by  motion,  afBdartt,  or  bill,  to  present 
tbe  error  to  this  court  Thomas  v.  State,  17 
Tex.  App.  437;  Wagner  r.  State,  36  Tex.  Or. 
R.  2,VS,  83  8.  W.  124.  Because  appelant  did 
not  reserve  his  exception  at  tbe  proper  time, 
be  cannot  now  be  heard  to  complain.  Tbe 
facts  amply  supporting  the  verdict  Of  tbe 
Jury,  the  Judgment  is  afDrmed. 


FRTTGBR  v.  STATE. 

(Conit  of  CHmlnal  Appeals  of  Texas.    May  15, 

1901.) 

THBFT-OWNBRSHIP— SVIDENCB— acm- 
CIENCT. 

On  a  prosecution  for  horse  theft,  the  main 
fact  relied  on  was  the  brand.  The  certificates 
of  the  record  of  the  brand  of  the  real  owner  and 
that  of  accused  were  almost  ideatical,  one  be- 


ing a  mashed  O,  and  tbe  other  a  round  0. 
Their  horses  ran  on  the  same  range,  and  the 
branding  by  the  means  used  was  not  always 
exact.  Several  witnesses  testified  that  accused 
owned  the  horse.  MM  iasofficient  to  sustain  a 
conviction  for  the  theft. 

Appeal  from  district  court.  Liberty  coun- 
ty: 1m  B.  Hlghtower,  Judge. 

Feran  Fruger  waa  convicted  of  horse  theft 
and  he  ajp peals.    Reversed. 

Stevens  &  Marshall,  for  appelant  Bobt 
A.  John,  Asst  Atty.  Gen.,  for  tbe  State. 

DAVIDSON,  P.  J.  AiHiellant  was  con- 
victed of  horse  theft,  and  bis  punishment 
assessed  at  two  years'  confinement  in  the . 
penitentiary.  Several  questions  ace  suggest- 
ed for  revision,  but,  as  we  understand  the 
record,  this  conviction  Is  not  sustained  by 
the  evidenceb  The  main  Xact  relied  on  by  the 
state  Is  tbe  brand  found  upon  the  borse, 
wlilcb  is  claimed  to  be  that  of  McFaddes. 
The  certificates  of  the  record  of  the  brand  of 
the  real  owner  and  that  of  defendant  show 
the  two  brands  to  be  almost  identical.  The 
witnesses  say  the  brand  of  appellant  is  called 
a  round  O,  and  that  of  McFadden  Is  called 
a  mashed  O.  McFadden's  testimony  falls  to 
identify  the  horse,  except  by  the  brand; 
while  Brown,  the  alleged  owner  and  employ^ 
of  McFadden,  testified  to  his  belief  that  the 
horse  was  the  property  of  McFadden,  and 
stated  be  brtieved  he  branded  the  horse  In 
question.  McFadden's  and  appeUant's  horses 
ran  oa  tbe  same  range,  or  within  four  or  five 
miles  of  each  other.  Appellant  claimed  and 
proved  title  to  the  horse  from  its  birth  or 
foaling  time.  Other  witnesses  besides  appel- 
lant testified  that  he  owned  the  mare,  the 
mother  oC  the  horse  in  question;  that  he 
bought  her  from  Taylor;  that  the  colt  was 
foaled  his;  that  he  branded  it  when  a  colt 
and  always  claimed  and  exercised  ownership 
over  it— in  fact,  proved  clear  ownership. 
McFadden  testified  that  he  went  to  see  ap- 
pellant in  regard  to  the  horse,  aad  that  ap- 
pelant claimed  the  animal,  and  drove  him 
up,  and  a  discussion  arose  as  to  its  owner- 
ship. McFadden  further  testified  he  saw  two 
colts  at  appellant's  home  branded  identically 
as  the  horse  in  question,  and  that  he  (Mc- 
Fadden) did  not  claim  them;  that  the  brand 
upon  the  colts  and  horse  was  the  same  as 
bis  brand.  AU  of  the  witnesses  who  testify 
upon  tbe  subject  state  that  in  branding 
stock  in  that  neighborhood  they  used  a  crook- 
ed iron  in  making  tbe  brand,  and  by  this 
means  it  \taa  almost  impossible  to  make  the 
brand  exact  As  the  evidence  presents  this 
case  to  us,  appellant  would  have  been  enti- 
tled to  a  verdict  in  his  favor  oa  the  trial  of 
right  of  property.  We  are  not  willing  to 
permit  this  conviction  to  stand  on  this  char- 
acter of  testimony.  If,  as  claimed  by  the 
state.  McF'adden  was  tbe  owner  of  this 
hoi-se,  better  festlmony  could  and  should 
have  been  adduced  to  substantiate  the  title. 
The  horse  was  four  or  five  years  of  age,  and 
If  during  that  four  or  five  years  tbe  horse 
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EX  FABTE  DOUTHITTL 


ISl 


ms  the  property  of  McFadden,  and  act  of 
appellant,  some  evidence  conld  have  been  ad- 
duced clearly  showing  that  fact,  especially  so 
as  McFadden  had  but  few  horses  In  that 
neishborhood,  and  had  the  witness  Brown  in 
charge  of  these  horses  during  the  whole  time. 
The  Judgment  la  reversed,  and  the  cause  re- 
manded. 


Ex  parte  DOUTHITT, 

(Court  of  Oiminal  Appeals  of  Texas.    May  15, 

1901.) 

HABEAS     CORPUS  —  CONTINUOUS       IMPRI90N- 
■      HKNT— PROOF— SUFFICIENCY— LOCAL  OP- 
TION—ELECTION— VALIDITY. 

1  Where  the  sheriff  filed  a  certificate,  dated 
April  ITtb,  that  D.  was  in-  the  county  jail,  and 
would  be  kept  there  for  20  days  from  April 
16th.  unless  ordered  released,  and  on  May  0th 
filed  a  second  certificate  that  D.  was  still  in 
jail,  and  would  remain  there  until  the  judgment 
was  reversed  or  the  fine  paid,  an  appeal  by  D. 
from  a  judgment  refusing  a  writ  of  habeas  cor- 
pus will  not  be  dismissed  on  the  ground  that  the 
record  did  not  show  that  he  had  been  in  jail  con- 
tinuously pending  the  appeal. 

2.  Defendant  was  convicted  of  violating  the 
local  option  law  by  a  court  of  competent  }iiTis- 
diction,  and  was  sent  to  jail,  and  in  an  applica- 
tion for  a  writ  of  habeas  corpus  alleged  that 
the  judgment  was  invalid  because  the  local  op- 
tion district  contained  an  incorporated  town. 
Beld,  that  where  the  included  town  was  incor- 
porated for  school,  but  not  for  municipal,  pur- 
poses, the  writ  was  properly  denied. 

3.  Where  defendant  was  convicted  of  violat- 
ing the  local  option  law  by  a  court  of  compe- 
tent jurisdiction,  and  confiued  in  jail,  he  will 
not  be  released  on  habeas  corpus  because  one- 
teoth  of  the  voters  of  an  incorporated  tawjl  in- 
cluded in  the  local  option  election  district  .did 
sot  sign  the  petition  for  the  election,  since  it 
wna  incumbent  on  him  to  show  that  one-tenth 
of  the  voters  of  the  entire  district  did  not  sign 
the  petition. 

Appeal  from  Somervell  county  conrt;  J. 
6.  Adams,  Judge. 

Petition  by  A.  L.  Douthitt  for  a  writ  of 
habeas  corpus  to  secure  bis  release  from  'Im- 
prisonment under  a  conviction  for  violating 
the  local  cation  law.  From  a  Judgment  de- 
nying the  writ,  petitioner  appeals.    AfHrmed. 

John  J.  Hiner,  for  appellant.  Robt  A. 
John.  AsBt.  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law,  and 
nied  oat  a  writ  of  habeas  corpus.  The  assist- 
ant attorney  general  has  filed  a  motion  to 
dismiss  the  appeal  <»  the  ground  that  the 
record  falls  to  show  appellant  has  been  con- 
tinoously  in  Jail  pending  his  appeal.  The 
•berlir  has  made  several  certificates  in  order 
to  give  this  ^urt  Jurisdiction.  In  one  signed 
on  April  17,  1901,  be  certifies  "that  A.  L. 
Donthitt  Is  now  In  the  county  Jail  of  Somer- 
vell county,  and  that  I  will  keep  him  confined 
in  said  jail  for  a  period  of  twenty  days  from 
April  le,  1901,  tmlesa  ordered  to  release  him 


by  the  court  of  criminal  appeals,"  etc.  On 
the  6th  of  May  the  shei-lft  ntade  a  sworn 
certificate,  from  which  we  quote  the  follow- 
ing: "That  A.L.  Douthitt  is  stlU  in  the  Jail  of 
said  county,  refusing  to  pay  the  fine  and  costs 
in  said  case,  and  he  will  ao  remain  confined 
until  said  court  of  appeals  shall  either  reverse 
the  decision  or  until  such  fine  and  costs  are 
paid."  It  appears  from  the  record  that  the 
case  on  habeas  corpus  was  tried  and  dis- 
posed of  on  the  16th  day  of  April,  1901. 
It  win  be  noted  these  certificates  do  not 
expressly  state  that  appellant  has  been  con- 
tinuously In  jail  pending  his  appeal.  While 
this  should  have  been  stated,  still  we  believe 
there  is  enough  stated  to  authorize  us  to  pre- 
sume appellant  was  placed  in  Jail  when  he 
gave  notice  of  appeal,  and  has  remained  In 
Jail  pending  bis  appeal.  Concede  the  cer- 
tificates show  appellant  has  been  continuous- 
ly in  Jail  pending  his  appeal,  then  it  does 
not  occur  to  us  he  is  entitled  to  the  reUef 
sought  He  was  convicted  in  a  conrt  of  com- 
petent Jurisdiction,  and  it  was  incumbent  on 
him  to  show  that  the  Judgment  was  absolute- 
ly void  before  be  could  claim  any  relief  un- 
der the  writ  of  habeas  corpus.  Ex  parte 
Essell,  40  Tex.  461,  19  Am.  Rep.  82;  Ex  parte 
Boland,  11  Tex.  App.  159;  Ex  parte  Dicker- 
son,  30  Tex.  App.  448,  17  B.  W.  1076;  Ex 
parte  Reynolds,  36  Tex.  Cr.  R.  437,  34  S.  W. 
120,  60  Am.  St.  Rep.  64.  If  it  should  be  con- 
cluded that  the  application  states  grounds 
which.  If  proven,  would  show  that  the  Judg- 
ment was  void,  still  these  must  be  proven  by 
the  applicant  We  have  examined  the  rec- 
ord carefully  in  this  regard,  and  the  most 
that  can  be  said  is  that  the  proof  might  sug- 
gest some  Irregularities,  but  nothing  to  ren- 
der the  Judgment  void.  Among  other  things, 
it  Is  claimed  that  the  local  option  election 
was  void  because  the  subdivision  contained 
an  Incorpoir&ted  town.  An  examination  of 
the  record  shows  that  Glen  Rose  was  incor- 
porated for  school  purposes  only,  and  we  do 
not  thinlc  the  law  refers  to  this  character  of 
an  incorporated  town  or  city,  bat  it  means 
that  the  city  must  be  Incorporated  for  mu- 
nicipal purposes.  Besides  this.  It  has  been 
held  that,  to  render  an  election  under  such 
circumstaBees  invalid  where  an  incorporated 
town  la  included  within  the  jurisdiction,  it 
must  be  shorwn  that  one-tenth  of  the  voters 
i  of  the  entire  election  precinct  in  which  the 
town  is  situated  did  not  sign  the  petition, 
and  does  not  mean  that  one-tenth  of  the  vot- 
'  ers  in  the  town  proper  should  sign  the  petl- 
I  tlon  for  the  election.  Ex  parte  Perkins.  St4 
Tex.  Cr.  R.  429,  31  S.  W.  176;  Brandy  v. 
State  (Cr.  App.)  59  S.  W.  892,  1  Tex.  Ct  Rep. 
421.  Here  no  showing  whatever  is  made  as 
to  the  voters,  either  in  the  precinct  or  the 
town.  Other  matters  set  up  in  the  petition 
are  equ.illy  unsupiKKrted.  The  Judgment  Is 
affirmed. 
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MAX  T.  STATE. 

(Court  of  Oimiaal  Appeals  of  Texas.    Maj  16, 

1901.) 

CRIMINAL    LAW— ILLEGAL     VOTING  —  INDICT- 
MENT—PLACE  OS"  VOTING— BVIDBaJCB— 
—QUESTIONS   FOR   JURY. 

1.  An  indictment  for  illegal  voting  is  not  de- 
fective for  failing  to  allege  that  the  place  at 
which  defendant  voted  was  the  place  selected 
b7  the  commissioners'  court  of  the  county  for 
the  holding  of  the  election  at  said  prednct, 
since  the  further  allegation  that  the  election 
was  authorized  by  law  at  such  place  would  au- 
thorize proof  of  facts  which  would  render  an 
election  at  this  place  a  legal  election. 

2.  An  indictment  for  illegal  voting  at  a  cer- 
tain election,  "which  was  then  and  there  held 
for  the  purpose  of  electiug  various  state,  coun- 
ty, and  precinct  officers,"  is  not  defective  for 
failing  to  allege  that  defendant  voted  for  any 
men  or  measures  at  said  election;  the  election 
being  snfficiently  described  as  a  general  election. 

3.  Rev.  CHv.  St.  art  170B,  provides  that: 
"The  commissioners'  court  of  each  connty,  at 
their  first  regular  term  in  each  year,  if  they 
deem  it  necessary,  may  divide  their  respective 
Justices'  precincts  Into  as  many  election  pre- 
cincts as  they  shall  deem  expedient.  •  •  • 
They  shall  designate  one  place  in  each  of  such 
election  precincts  at  which  elections  shall  be 
held,"  etc.  The  evidence  in  a  prosecution  for 
illegal  voting  showed  that  the  place  mentioned 
In  the  indictment  was  the  usual  voting  place 
in  the  precinct,  so  used  by  the  voters,  and  that 
no  other  place  was  designated  by  the  commis- 
sioners' court.  Held,  that  the  election  was  le- 
gal, so  as  to  render  defendant  liable  for  illegal 
voting  thereat. 

4.  In  a  prosecution  for  illegal  voting,  testi- 
mony of  a  witness  who  had  known  defendant's 
mother  before  her  marriage,  as  to  her  maiden 
name,  was  admissible. 

5.  In  a  prosecution  for  illegal  voting,  the  age 
of  defendant  is  a  question  for  the  jury. 

Appeal  from  district  court,  Bosque  county; 
"miUam  Polndexter,  Judge. 

Will  May  was  convicted  of  illegal  voting, 
and  he  appeals.    Affirmed. 

Lockett  &  Cureton  and  Lockett  &  Oureton, 
for  appellant  Robt  A.  John,  Asst  Atty. 
Qen.,  for  tne  State. 

HEXDEItSOX,  J.  Appellant  was  convicted 
of  illegal  Yotmg,  and  his  punishment  assess- 
ed at  two  years'  confinement  in  the  peniten- 
tiary; hence  this  appeal. 

Error  Is  assigned  on  account  of  the  refusal 
of  the  court  to  quash  the  indictment  Ap- 
pellant Insists  the  Indictment  Is  defective  on 
two  grounds:  (1)  Because  It  nowhere  alleges 
that  the  Prairie  Hal  School  House,  where  It 
Is  alleged  defendant  illegally  voted,  was  the 
place  selected  by  the  commissioners'  court 
of  Bosque  county,  Tex.,  for  the  holding  of 
the  election  at  said  precinct;  (2)  because  It 
Is  nowhere  alleged  that  appellant  voted  for 
any  men  or  measures  at  said  election.  With 
reference  to  the  first  proposition,  we  would 
observe  that  It  Is  alleged  in  said  Indictment 
that  "an  election  was  then  and  there  held, 
and  authorized  by  law,  at  Prairie  Hill  School 
House,  in  voting  precinct  No.  10."  It  occurs 
to  us  It  was  not  necessary  to  state  as  a  fact 
that  the  commissioners'  court  bad  designat- 
ed Prairie  Hill  School  House  as  a  voting 


place  In  said  precinct  the  allegation  that 
the  election  was  authorized  by  law  at  Prai- 
rie Hill  School  House  being  sutHcient  This 
averment  would  authorize  proof  of  the  facts 
which  would  render  an  election  at  said  place 
a  legal  election.  With  reference  to  the  sec- 
ond contention,— that  the  indictment  should 
have  charged  that  appellant  voted  for  or 
against  some  particular  officer  to  be  chosen, 
or  for  or  against  some  particular  measure,— 
we  do  not  think  this  Is  well  taken.  Gal- 
lagher V.  State,  10  Tex.  App.  4(0,  cited  by 
appellant  as  we  understand  it,  Is  authority 
against  him.  Of  course,  it  will  not  be  seri- 
ously contended  that  the  form  laid  down  by 
Judge  White  as  an  indictment  for  this  cbar- 
acter  of  offense  would  be  authority.  The 
charge  here  Is  that  appellant  voted  at  a  cer- 
tain election,  "which  said  election  was  then 
and  there  held  for  the  purpose  of  electing 
various  state,  county,  and  precinct  officers  of 
Texas."  'ihis  not  only  designates  the  char- 
acter of  the  election  as  being  a  general  elec- 
tion, but  charges  that  the  same  was  held  for 
the  purpose  of  choosing  state,  county,  and 
precinct  officers  of  Texas.  This  Is  a  suffi- 
cient description  and  averment  as  to  the 
character  of  election.  The  gist  of  appellant's 
offense  Is  that  he  voted  at  a  certain  legal 
election,  not  that  he  voted  for  or  against  any 
particular  men,  or  for  or  against  any  par- 
ticular measure.  Indeed,  we  do  not  under- 
stand how  the  pleader  could  procure  this 
information.  The  ballot  is  intended  to  be 
secret  and  only  under  certain  conditions 
can  §ny  inquiry  be  made  which  would  In- 
volve the  opening  of  the  ballot  boxes. 

On  the  trial  appellant  objected  to  all  oral 
evidence  showing  the  election  was  held  at 
Prairie  Hill  School  House,  In  precinct  No. 
10,  on  the  ground  that  the  commissioners' 
court,  when  they  made  precinct  No.  10  a  vot- 
ing precinct  of  Bosque  county,  failed  to  des- 
ignate any  place  at  which  the  said  election 
should  be  held  in  said  precinct  and  no  au- 
thority was  conferred  upon  any  persons  or 
other  course  prescribed  to  select  a  place  in 
which  said  election  should  be  held.  The  or- 
der of  the  court  designating  the  precinct  de- 
scribing It  by  metes  and  bounds,  was  also 
objected  to,  because  It  did  not  contain  any 
order  appointing  or  designating  Pairle  Hill 
School  House  as  a  voting  place  in  said  pre- 
cinct The  Judge  explains  these  bills  of  ex- 
ception by  stating  "that  Prairie  HIU  School 
iiouse,  named,  was  within  voting  precinct 
No.  10,  and  was  the  usual  place  of  voting 
in  said  precinct  as  will  appear  from  the 
statement  of  lacts."  This  brings  up  the  im- 
portant question  in  this  case,  appellant  con- 
tends that  article  1705,  Rev.  Civ.  St,  Is  man- 
datory, requiring  the  commissioners'  court 
of  each  county  to  designate  one  place  in 
each  election  precinct  at  which  elections 
shall  be  held,  and  that  this  must  be  shown 
by  the  record.  We  quote  from  said  article 
as  follows:  "The  commissioners'  court  of 
each  county,  at  their  first  regular  term  in 
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each  year.  If  they  deem  It  necessary,  may 
divide   their    respective    justices'    precincts 
into  as  many  election  precincts  as  they  shall 
deem  expedient  -which  shall  all  be  numbered, 
and  no  two  shall  be  designated  by  the  same 
number.    No  election  precinct  shall  be  form- 
ed ont  of  any  two  or  more  Justices'  pre- 
cincts, and  they  shall  designate  one  place  in 
each  of  sncb    election   precincts    at   which 
elections  shall  be  held,"  etc.    It  will  be  ob- 
served that  this  section  does  not  require  the 
commissioners'   court  at  their  first  term  in 
each  year  to  lay  ott  voting  precincts  and  to 
designate  voting  places,  but  this  is  left  op- 
tional with  the  court  by  the  use  of  the  term 
'If  they  deem  it  necessary."    So  It  would 
follow,  if  the  commissioners'  court  at  some 
previous  term  had  designated  the  precinct 
and  place  therein  at  which  to  hold  the  elec- 
tion, that  same  would  continue  In  force  un- 
ui  changed.    We  think  it  would  equally  fol- 
low, if  the  commissioners'  court  at  some  pre- 
ceding term  bad  designated  a  place  in  a  cer- 
tain precinct,  and  if  at  a  subsequent  term 
in   outlining   precincts    they    said    notlilng 
about  the  place,— made  no  change,— that  the 
place  formerly  selected  would  continue  to  be 
the  place  at  which  to  hold  tiie  Section.    It 
appears  from  the  records  of  Bosque  county 
that  it  was  divided  into  21  voting  precincts. 
These  were  constituted  in  1896.    In  1898  the 
only  change  made  in  the  description  of  the 
precincts  was  in  two  precincts,  to  Wl^  Merid- 
ian and  Cedron,  which  are  not  material  to 
this  discussion.    The  fleidnotes  of  Childers 
Creek  voting  precinct.  No.  10,  which  is  in- 
volved in  this  prosecution,  was  mapped  out 
in  1^6,  .but  It  does  not  appear  in  the  order 
made  at  that  time  Prairie  Hill  School  House 
was  designated   as  the   voting  piace.     For 
aught  that  appears,  it  may  have  been  pre- 
viously mapped  out,  and  the  Prairie  Hill 
School   House    may   have    oeen    design^ated. 
In  the  absence  of  proof  that  the  records  fall 
to  show  it  was  designated  as  a  voting  place 
for  that  precinct,  we  might  mdulge  the  pr&- 
inmption  that  at  some  previous  time  it  had 
been  designated  by  the  commissioners'  court, 
and  In  that  event  it  would  continue  to  be 
the  voting  place  In  the  precinct  until  chan- 
ged by  the  commissioners'  court.    However, 
for  the  purpose  of  meeting  this  question,  we 
*I11  concede  the  commissioners'   court  had 
never  designated  Prairie  HIU  School  House 
K  the  place  in  said  precinct  in  which  elec- 
tions should  be  held.     If  it  is  shown  that 
toch  place  was  the  usual  voting  place  In 
*aid  precinct  and  was  so  used  by  the  voters, 
no  other  place  being  designated  by  the  com- 
missioners' court,   an   election  held   at  said 
place  would  be  a  legal  election.    As  a  gen- 
*rai  proposition,  we  are  aware  that  the  time 
ud  place  antliorlzed  by  law  is  essential  in 
order  to  constitute  a  legal  election;  that  is. 
If  an  election  is  held  at  some  other  place  or 
at  some  other  time  than  that  authorized  by 
law,  such  election  Is  void.     And  it  Is  said, 
w  a  general  mle,  that  an  election  held  at  a 


place  not  authorized  by  law  1b  absolutely 
void,  without  proof  of  any  fraud  or  injury. 
10  Am.  &  Eng.  Bic.  Law,  p.  684,  and  authori- 
ties there  cited.  In  a  number  of  cases  elec- 
tions have  been  held  valid  where  a  change 
was  made  as  to  the  place  of  holding  the 
election  without  the  autnorlty  of  the  tri- 
bunal authorized  to  designate  the  place. 
These  changes,  however,  -as  to  the  location, 
were  slight  changes,  and  were  rendered  nec- 
essary by  some  supervening  cause.  Ex  parte 
Segars,  32  Tex.  Cr.  R.  553,  25  S.  W.  26;  Ex 
parte  White,  33  Tex.  Cr.  R.  504,  28  S.  W. 
542;  Parrlngton  v.  Turner,  53  Mich.  27,  18 
N.  W.  644;  Wakefield  v.  Patterson,  25  Kan. 
700;  Delano  v.  Morgan,  2  i>art  £1.  Cas.  168; 
State  v.  Burbridge,  24  Fla.  112,  3  South.  869; 
Steele  v.  Calhotm,  61  Miss.  556;  Dale  v.  Ir- 
win, 78  lU.  170.  Most  of  the  cases  cited,  as 
is  Btatea  above,  were  cases  where  the  proper 
authority  bad  named  or  designated  some 
place,  and  voters  by  common  consent  chan- 
ged the  place.  Here  it  does  not  appear  that 
the  proper  authority,  to  wit,  the  commission- 
ers' court,  had  ever  named  any  place,  but  by 
common  consent  the  voters  had  for  a  num- 
ber of  years  used  Prairie  Hill  School  House. 
Indeed,  in  the  language  of  one  witness, 
"Prairie  Hill  School  House,  where  the  elec- 
tion was  held,  has  always  been  the  usual 
place  of  holding  elections  for  Chlldets  Creek 
box."  So,  if  it  be  conceded  that  the  voters 
may  make  a  change  in  the  voting  precinct  un- 
der circumstances  of  necessity,  by  a  strong- 
er reason  it  would  appear  they  could  desig- 
nate some  place  when  none  had  been  named 
by  the  commissioners'  court  This  is  what 
was  done  in  Delano  v.  Morgan,  supra;  that 
Is,  no  voting  place  had  ever  been  fixed  by 
the  act,  but  the  proof  showed  the  elections 
had  been  held  at  the  particular  place  for 
18  years,  and  in  such  case  it  was  held  the 
election  was  legal.  In  Steele  v.  Calhoun, 
supra,  it  appeared  tne  Dogwood  Flat  Church 
had  never  been  designated  by  any  compe- 
tent authority  as  the  place  for  holding  the 
election  In  that  precinct,  but  it  was  used  as 
the  voting  place  by  the  voters  for  a  num- 
ber of  years.  Although  the  house  was  re- 
moved some  three-fourths  of  a  mile  from 
Its  original  site.  It  was  still  called  by  its  for- 
mer name,  and  an  election  held  thereafter 
its  change  was  held  valid.  These  cases  pro- 
ceed on  the  theory  that  the  voters  are  the 
final  arbiters  In  such  matters,  ana  if  no  place 
has  been  named,  and  by  common  consent 
some  particular  place  is  used,  and  all  have 
a  fair,  opportunity  of  depositing  their  bal- 
lots, no  voter  being  deceived  by  the  location 
or  change  of  the  voting  place,  the  election 
will  be  held  valid.  In  this  particular  case 
no  fraud  whatever  was  shown  or  attempted 
to  be  shown.  The  place  was  situated  within 
the  voting  precinct,  and  by  common  consent 
had  been  used  by  the  voters  for  a  number 
of  years.  Certainly,  under  the  circumstan- 
ces, in  a  contested  election  case,  it  could  not 
be  seriously  insisted  that  the  vote  of  said 
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box  fliioald  lie  thrown  (rat  becanse  the  place 
(Prairie  HiU  School  House)  haa  never  been 
deftgnated  by  the  commissioners'  court  as  a 
place  for  holding  an  election  In  said  pre- 
cinct If  the  commlBslonera'  court  had  des- 
ignated some  other  place,  and  without  any 
necessity,  real  or  apparent,  the  voters  had 
changed  the  place,  another  question  would 
arise.  But,  nnder  the  circumstances  as  dis- 
closed by  this  record,  we  hold  the  election 
held  at  Prairie  Bill  School  House  for  pre- 
cinct No.  10  of  Boaque  county  was  a  legal 
and  valid  election. 

We  do  not  believe  the  court  erred  In  admit- 
ting testimony  of  the  witness  Bennett  as  to 
the  name  of  defendant's  mother  before  she 
married.  He  had  known  her  as  Piper,  and 
whether  he  was  Introduced  to  her  by  that 
name,  or  whether  she  told  him  that  such 
was  her  name,  would  make  no  difference. 
As  to  the  age  of  defendant,  that  was  a  ques- 
tion for  the  Jury,  and  we  think  the  evidence 
is  sufficient  to  Justify  the  Jury  believing  be 
was  under  21  years  of  age  when  he  voted. 
The  Judgment  is  affirmed. 


TEXAS  &  P.  RY.  (X).  V.  MADDOX  et  al. 
(Court  of  Civil  Appeals  of  Texas.    May  22, 

1901.) 
RAILROADS— RAISING  OF  ORADB  —  FLOODINO 

ADJACENT  LAND— JURISDICTION— NONSUIT— 
FEDERAL  COURTS  —  PLBADINQ  —  DEPINITB- 
NB8S  —  INSTRUCTIONS  —  PERMANENT  DAH- 
AQBS  —  BVIDBNCB  —  DEED  INTENDED  AS 
MORTGAGE  —  QUESTIONS  FOR  JURY  —  JOINT 
TORT  FEASORS— LIABILITY— APPEAL  —  CON- 
FLICTING EVIDENCE. 

1.  Where  a  suit  bad  been  transferred  from 
a  state  to  a  federal  court,  and  plaintiff  had 
taken  a  noasait,  a  new  suit  against  the  same 
defendant,  on  the  same  cause  of  action,  need 
not  be  commenced  in  the  federal  court,  but.  In 
the  absence  of  any  attempt  to  remove  the  new 
suit,  the  state  court  has  jurisdiction  of  the 
same. 

2.  In  an  action  to  recover  damages  for  the 
flooding  of  plaintifTs  land,  where  the  petition 
alleged  that  the  raising  of  defendant  railroad 
company'^  track  caused  the  overflow,  such  peti- 
tion was  not  objectionable  for  failure  to  al- 
lege that  drains  existed  before  the  raising  of 
the  track,  and  that  the  natnral  drainage  from 
plaintiff's  property  was  towards  defendant's 
tracks,  so  that  the  raising  of  the  tracks  caused 
it  to  change  its  coarse. 

S.  Where  plaintiff  sned  for  injuries  to  his 
land  and  the  health  of  his  family,  caused  by 
the  raising  of  defendant  railroad  company's 
tracks  so  as  to  prevent  drainage  and  cause  wa- 
ter to  accumulate  on  the  land,  a  petition  which 
stated  that  the  lands  had  been  flooded  at  vari- 
ous times  within  the  last  two  years,  which 
dates  plaintiff  was  unable  to  give  with  greater 
precision,  was  not  objectionable  because  fniling 
to  state  the  dates  of  the  floods  more  definitely. 

4.  In  an  action  against  a  railroad  for  flooding 
plaintiff's  land,  where  it  was  generally  averred 
that  the  plaintiff's  family  were  made  sick  by 
the  stagnant  water,  it  was  not  necessary  to 
specifically  name  every  member  thereof  who 
was  so  afflicted. 

5.  In  an  action  against  a  railroad  for  flooding 
plaintiff's  land,  an  averment  of  sickness  in 
plaintiff's  family,  and  consequent  damsBe,  was 
a  sufficient  predicate  for  the  iutroduction  of 
testimony  to  prove  the  fact  of  such  sickness. 


6L  Defendant,  In  an  action  against  a  railroad 
for  flooding  plaintiffs  land,  was  not  prejudiced 
by  the  overruling  of  its  exceptions  to  the  peti- 
tion, on  the  ground  that  it  assumed  that  the 
injnries  stated  were  permanent,  when  the  court 
ruled  and  Instructed  the  jury  that  the  injuries 
were  temporary. 

7.  In  an  action  against  a  railroad  for  flooding 
plaiutitTs  land,  it  was  not  error  to  allow  a  wit- 
ness, who  had  not  qualified  as  an  expert,  to  tes- 
tify as  to  the  value  of  the  land  before  and  after 
the  floods. 

8.  In  an  action  against  a  railroad  for  flooding 
plaintifTs  land,  the  court  did  not  err  In  failing 
to  instruct  the  jury  that  plaintiff  was  not  enti- 
tled to  recover  for  permanent  damage,  when 
the  question  of  temporary  injury  only  was  sub- 
mitted to  the  jury. 

9.  Where  plaintiff  sued  for  injuries  to  Ms 
property  and  the  health  of  his  family,  caused 
by  the  flooding  of  his  lands  through  defendant 
rallwav  company's  negligenoe,  though  no  dam- 
ages were  claimed  or  recovered  for  the  sickness 
of  plaintiff's  mother-in-law,  living  with  the  fam- 
ily, her  testimony  was  admlsBible  to  show  bow 
her  health  was  affected  as  well  as  the  general 
effect  of  such  flooding  on  the  health  of  the 
neighborhood. 

10.  Where,  plaintiff  sued  for  Injuries  caused  by 
defendant's  railroad  track  being  raised  so  as  to 
prevent  drainage  and  flood  his  land,  and  defend- 
ant offered  a  deed  from  plaintiff,  which  he 
claimed  was  intended  as  a  mortgage,  to  show 
that  plaintiff  did  not  own  the  land  at  the  com- 
mencement of  the  action,  an  Instruction  that 
the  jury  should  find  for  the  defendant  If  they 
should  find  that  plaintiff  had  parted  With  the 
title  to  the  property  was  properly  refused,  since 
it  left  to  the  jury  the  question,  both  of  law 
and  fact,  to  determine  whether  the  title  to  the 
fee  passed  by  the  deed,  and  an  Instruction  that 
if  the  instrument  was  intended  by  the  parties 
as  an  absolute  sale  plaintiff  could  not  recover, 
but  if  it  was  intended  as  security  merely  it 
should  be  disregarded,  was  correct. 

11.  Where  plaintiff  sned  for  injuries  occasion- 
ed by  defendant  railroad  company's  embank- 
ment being  so  built  as  to  cause  the  flooding  of 
plaintiff's  land,  the  fact  that  defendant's  em- 
bankment was  constructed  before  plaintiS  be- 
came the  owner  of  the  property  was  not  a  de- 
fease, since  defendant  could  not  acquire  a  per- 
manent right  to  Injure  the  property  as  against 
purchasers  subsequent  to  the  coiuitruction  of 
the  embankment. 

12.  Where  plaintiff  sned  for  the  flooding  of  his 
land  because  of  defendant  railroad  company's 
change  of  grade,  the  fact  that,  after  defendant 
had  raised  its  grade,  a  street  railroad  charter- 
ed by  the  city  was  compelled  to  raise  its  tracks . 
also,  in  order  to  cross  defendant's,  and  thereby 
contributed  to  plaintiff's  injury,  was  not  a  de- 
fense, since  each  joint  tort  feasor  is  liable  for 
all  Injury  caused  by  the  tortious  act. 

18.  Where  defendant  railroad  company  and  a 
street  railroad  had  each  constructed  embank- 
ments which  caused  the  flooding  of  plaintiff's 
land,  the  street  railway  was,  at  most,  a  joint 
tort  feasor,  and  defendant  was  not  in  a  position 
to  complain  because  the  court  directed  a  verdict 
for  the  street  railway. 

14.  Where  plaintiff  sued  for  the  flooding  of  his 
land,  caused  by  the  rai.sing  of  defendant  rail- 
road company's  grade,  he  was  not  bound  to 
grade  np  his  lot  so  as  to  prevent  overflow,  and 
hence  his  failure  to  do  so  was  not  negligence 
barring  recovery. 

15.  The  court  of  appeals  will  not  pass  on  ques- 
tions of  welRbt  and  ccedibility  of  testimony, 
and  hence  will  not  disturb  a  verdict  where  the 
evidence  is  conflicting. 

Appeal  from  district  coort,  Dallas  county; 
Richard  Mwgan,  Judge. 

Action  by  B.  T.  Maddoz  against  tbe  Texas 
&  Pacific  Railroad  Company  and  another. 
From  a  Judgment  In  favor  of  tbe  plaintiff. 
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and  against  the  Texas  ft  Pacific  Railway 
Company  alone,  it  appeals.    Affirmed. 

Perkins,  Gilbert  ft  Ball,  for  appellant 
CrawXoid  ft  Cni-wf Md,  W.  T.  Strange,  and 
Joe.  B.  Oockrell,  for  appellees. 

COLLARD,    J.    Appellee   B.    T.    Maddox 
brought  this  suit  July  19,  1899,  against  the 
Texas  &  Pacific  Railway  Company  and  the 
Dallas  Consolidated  Electric  Street  Railway 
Company,  alleging  that  defendants,  by  the 
constmction  of  their  roads  without  sufficient 
water  ways,  in  Dallas,  had  caused  the  over- 
flow of  his  homestead,  resulting  in  sickness 
In  his  family,  requiring  medicine  and  doctor 
bills  to  his  wife  and  children,   the  wife's 
health  permanently  injured,  loss  of  serrlces, 
and  claiming  damages  for  overflowing  his 
well,  partially  filling  it  with   sand,   killing 
fruit  trees  and  shrubbery.  Injuring  dwelling 
and  other  improrements  on  the  place,  and  In- 
Jury  to  the  same,  diminishing  Its  value.    It 
is  alleged  that  the  injuries  by  the  flooding  of 
bis  premises  was  the  result  of  the  raising  of 
tlie  tracks  of  the  road,  and  a  spur  built  by 
the  Texas  ft  Pacific  Railway  Company,  all 
preventing  the  ordinary   flow  of   water   in 
time  of  rains,  no  cnlverts  being  provided  for 
the  escape  of  the  water,  so  cansing  the  over- 
Oow  of  plaintiff's  premises  and  the  injuries 
alleged.    It  is  alleged  "that  to  within  the 
past  two  years  the  maintenance  and  opera- 
don  of  the  said  two  lines  of  railway  at  and 
near  plaintiff's  premises,   and  the   mainte- 
nance  of  said  crossing,  was  without  serious 
injnry  or  damage  to  plaintiff's  premises,  or  to 
bis  family,  but  at  various  and  sundry  dates 
withtai  two  years  past,  which  dates  plain- 
tiff is  unable  to  give  with  greater  precision, 
the  defendant  the  Texas  &  Pacific  Railway 
Company  has,  by  various  stages  and  steps, 
{rradually  raised  Its  roadbed  to  a  distance  of 
several  inches,  to  wit,  about  18  inches,  above 
the  level  theretofore  maintained  by  it,  and 
has  erected  a  spur  from  its  main  track  along 
its  right  of  way  from  a  point  near  where  Its 
track  crosses  Blm  street,  a  few  hundred  feet 
north  of  plaintifTs  premises,  whereby  the  wa- 
ter flowing  on  Main  street  and  other  surface 
water  is  diverted  from  its  natural  channels, 
and  gathered  and  held  In  between  the  track 
and  spur,  and  carried  sonthward  to  the  cross- 
ings of  said  Unes  of  the  two  defendants,  and 
tbence  thrown  onto  plaintltTs  premises,  for 
tbe  reason  that  there  is  no  culvert  at  said 
crossing  whereby  the  water  may  escape,  or, 
it  tbere  be  any  water  way  at  all.  It  is  to- 
tally Inadequate  for  the  escape  of  the  water 
tbat  flows  to  tbe  crossing;  and  both  defend- 
ants, at  and  near  the  said  point  of  intersec- 
tion, have  filled  in  their  roadbeds  with  solid 
roctc  and  dirt  ballast,  leaving  nowhere  In  the 
neighborhood  of  plaintltTs  premises  any  cul- 
verts or  water  ways  for  the  escape  of  surface 
*ater;  and  defendant  the  street  railway,  in 
order  to  get  a  level  enabling  It  to  cross  the 
'rack  of  its  co-defendant,  raised  as  aforesaid 


in  front  of  plaintiff's  premises,  has  likewise 
continued  to  raise  the  level  of  its  roadl>ed 
and  track  to  correspond  with  tbe  level  of  the 
track  of  the  Texas  &  Pacific  Ry.  Company, 
so  that  both  tracks,  at  and  near  the  resi- 
dence of  plaintiff,  are  raised  far  above  all 
the  surrounding  ground,  and  far  higher  than 
plaintiff's  premises,  and  far  above  tbe  nat- 
ural lay  of  the  ground  thereabouts."  ^be 
petition  then  reiterates  the  averment  of  the 
absence  of  culverts  or  other  drainage  as  to 
both  railways,  so  that  there  Is  no  way  for 
tbe  escape  of  the  rainfall,  and  It  is  alleged 
that  the  drainage  of  waterfall  from  a  con- 
siderable portion  of  the  adjacent  territory  is 
drained  and  conducted  to  said  crossing,  and 
the  water  backs  and  flows  over  the  track  of 
the  street  railway  at  a  little  distance  back 
of  tbe  crossing  towards  plalnUffs  home, 
where  the  track  Is  lower  than  at  the  cross- 
ing; "and  such  backwater,  when  thus  di- 
verted from  Its  natural  channel,  is  caused 
to  overflow  plaintiff's  premises,  and  Is  back- 
ed upon  the  same,  and  when  heavy  rains  fall 
said  water  is  thus  caused  to  stand  for  weeks 
In  plaintiff's  yard  about  and  under  his  house, 
and  overtlows  all  his  premises,  and  at  the 
intersection  of  said  lines  a  stagnant  pool  Is 
formed  at  and  near  plaintiff's  house,  and  in 
the  street  in  front  thereof."  The  resulting 
Injury  and  damages  are  then  set  out  by 
items,  including  sickness  of  family  and  ex- 
penses Incurred  thereby.  The  defendant  the 
Texas  &  Pacific  Railway  Company,  In  first 
amended  original  answer,  pleaded  to  tbe  ju- 
risdiction, stating  that  on  December  2,  1888. 
Maddox  filed  suit  against  both  defendants  on 
the  same  cause  of  action  now  set  up;  tbat 
that  suit  was  in  January,  1889,  removed  to 
the  United  States  circuit  court  for  the  North- 
ern district  of  Texas,  where  trial  was  had  In 
May,  18S0,  and  after  hearing  of  the  evidence, 
argument  of  counsel,  and  while  the  court 
was  proceeding  to  charge  the  Jnry,  plaintiff 
took  a  nonsuit,  and  judgment  was  rendered 
in  favor  of  defendants  for  costs;  and  plain- 
tiff thereafter.  In  July,  1899,  filed  this  suit, 
and  Is  prosecuting  the  same  against  the  same 
defendants  on  the  same  cause  of  action, 
whereby  it  is  claimed  that  the  court  is  with- 
out jurisdiction.  The  Texas  &  Pacific  Rail- 
way Oompany  then  filed  exceptions  to  the 
petition,  a  general  denial,  plea  of  limitation 
of  two  years,  and  specially  answering  that 
appellant  had  built  its  road  through  tbat 
part  of  the  city  of  Dallas  long  prior  to  ap- 
pellee's locating  upon  tbe  property  alleged 
to  be  damaged;  that  the  property  was  low, 
and  had  always  been  subject  to  overflow; 
that  its  roadbed  was  originally  built  higher 
than  tbe  surrounding  land,  and  that  water 
would  naturally  flow  across  the  track  of  ap- 
pellant from  land  east  of  appellee's  house 
"if  the  roadbed  In  Its  present  position  as  to' 
height  was  not  then  higher,  and  that  the 
height  of  the  roadbed  was  In  fact  a,  protec- 
tion to  his  property;  that,  if  the  water  stood 
on  plaintiff's  property,  it  was  the  natural 
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rainfall  and  drainage  from  adjoining  prem- 
ises; that  lie  was  negligent  In  not  filling  In 
bis  lot,  and  properly  draining  the  same, 
which  caused  the  injury  complained  of,  if 
any  occurred."  Defendant  railway  company 
also  set  up  that  plaintiff  had  parted  with  bis 
property,  and  was  not  the  owner,  and  had 
not  been  since  the24th  day  of  February,  1899. 
The'auswer  of  the  other  defendant  was  the 
same  as  that  of  the  Texas  &  Pacific  Rail- 
way Company.  Plaintiff  replied  that,  If  any 
conveyance  was  ever  made  to  the  premises, 
it  was  in  fact  a  mortgage,  to  secure  pur- 
chase money  due  on  the  property.  The  trial 
court,  on  the  27th  of  February,  1900,  over- 
ruled the  plea  to  the  Jurisdiction,  overruled 
defendants'  general  demurrer  and  special  ex- 
ceptions, and  verdict  was  returned:  "We, 
the  Jury,  find  for  plaintiff  against  the  Texas 
&  Pacific  Railway  Company  In  the  sum  of 
1500.  We  find  for  the  Dallas  Consolidated 
Electric  Street  Railway."  Judgment  was  en- 
tered according  to  the  verdict,  and,  motion 
for  new  trial  being  overruled,  defendant  the 
Texas  &  Pacific  Railway  Company  appealed. 

Findings  of  Fact. 

We  find  the  facts  proven  on  the  trial  as 
follows:  Within  two  years  prior  to  the  in- 
stitution of  the  suit,  the  Texas  &  Pacific  Rail- 
way Company  raised  Us  railroad  bed  passing 
near  plaintiff's  premises,  causing  the  water 
from  rainfalls  to  collect  and  overflow  the 
premises  of  plaintiff,  as  alleged.  The  con- 
struction and  maintenance  of  the  spur  men- 
tioned In  the  petition,  as  alleged,  was  the 
main  cause  of  the  accumulation  of  the  water. 
The  street  railway  was  also  constructed  as 
shown  in  the  petition,  and  aided  In  the  ob- 
struction of  the  water,  but  its  erection  to 
such  height  was  required  in  order  to  become 
level  with  the  track  of  the  other  road,  to  al- 
low its  cars  to  cross  the  same.  It  is  shovro 
that  the  acts  of  both  companies  caused  the 
overflow  as  alleged,  but  that  the  raising  of 
the  tracic  of  the  appellant  made  It  necessary 
to  raise  the  road  of  the  street-car  company 
In  order  to  pass  over  the  other  road.  Cul- 
verts and  water  ways  were  not  put  in  by  ei- 
ther road  to  carry  off  the  water  that  would 
accumulate  from  rainfall.  It  was  proven 
that  plaintiff  was  injured  to  the  amount  of 
damages  found  by  the  Jury,  and  it  was 
shown  that  as  a  consequence  of  the  over- 
flowing of  the  premises,  and  the  standing 
water  near  thereto,  caused  as  alleged,  the 
sickness  was  produced  In  plaintiff's  family 
as  set  up,  as  also  the  expenses  as  alleged  for 
medicines  and  loss  of  services.  The  amount 
of  the  verdict  is  fully  warranted  by  the  tes- 
timony. The  water  from  rainfall  did  not 
overflow  the  premises  of  plaintiff  ontil  the 
■pur  was  built  by  the  defendant,  and  the 
raising  of  defendant's  embankments  on  the 
main  line  and  the  spur  was  the  primary 
cause  of  the  injury,  and,  if  it  bad  not  been 
done,  it  la  not  shown  that  the  injury  would 
hav*  been  sustained.    Is  order  to  use  the 


street  railway,  it  had  to  be  raised  to  the  level 
of  the  defendant's  road.  Defendant's  main 
track  was  raised  In  1898,  and  the  spar  prior 
to  the  overflow  complained  of,  prior  to  which 
there  was  no  flooding  of  plaintiff's  premises. 
Plaintiff  went  to  considerable  expense  to 
raise  the  level  of  his  lot  and  fill  it  in,  but 
the  water  flooding  It,  caused  by  the  embank- 
ments as  stated,  washed  it  away.  He  thus 
put  on  his  lot  160  loads  of  gravel  and  sand. 

Opinion. 

1.  There  was  no  error  in  the  state  conrt's 
assuming  Jurisdiction  and  proceeding  to 
Judgment  in  the  case.  Plaintiff  took  a  non- 
suit in  the  United  States  court  in  the  first 
suit  before  final  action  by  that  court,  as  be 
had  the  right  to  do,  and  thus  ended  the 
Jurisdiction  of  that  court  An  action  was 
then  brought  in  the  state  court  by  new  suit 
There  being  no  attempt  to  remove  tbe  new 
suit  to  the  federal  court  the  state  court  bad 
Jurisdiction,  and  its  Judgment  is  not  affected 
by  the  proceedings  In  the  first  suit 

2.  Appellant  complains  of  the  ruling  of 
the  trial  court  In  refusing  to  sustain  Its  spe- 
cial exception  No.  3,  which  objects  to  the 
petition' upon  the  ground  that  there  was  no 
averment  that  drains  existed  before  the  rais- 
ing of  the  trade  and  that  it  was  not  alleged 
that  the  natural  drainage  was  away  from 
plaintiffs  property,  and  that  It  was  not  al- 
leged that  the  natnral  drainage  from  plaln- 
tUTs  property  before  the  raising  of  tbe  track 
was  In  the  direction  of  appellant's  road,  and 
the  raising  of  the  track  caused  It  to  change 
its  course.  It  is  sufficiently  alleged  that  tbe 
raising  of  the  track  caused  the  accnmulation 
of  the  water,  which  required  it  to  pass  out 
so  as  to  flood  plaintiff's  premises.  It  was 
not  necessary  to  state  other  facts,  as  insist- 
ed by  appellajit  It  it  were  tme  that  no 
drains  existed  before  the  raising  of  tbe  road, 
defendant  had  the  right  to  show  it  in  defense 
to  the  action. 

3.  It  was  not  necessary  to  plead  more  par 
tlcniaiiy  as  to  the  dates  of  the  fioods,  as  the 
petition  states  plaintiff  could  not  be  more 
particular  as  to  time,  it  being  shown  that 
the  Injuries  wwe  not  barred  by  the  statute 
of  limitations.  The  damage  resulting  from 
sickness  in  plaintiff's  family  was  stated  as 
a  consequence  of  the  injury,  and  greater  par- 
ticularly as  to  dates  was  not  required,  such 
as  would  be  required  In  a  suit  on  an  Itemized 
account  for  debt  Nor  was  It  necessary  to 
name  each  member  of  the  family  made  sick 
by  the  stagnant  water,  the  averment  includ- 
ing all  the  children.  The  wife  was  partic- 
ularly named  on  whose  account  expenses 
were  incurred  and  loss  of  services  stated. 

4.  It  was  not  error  to  permit  witnesses  to 
testify  as  to  sickness  in  the  family,  a  suffi- 
cient predicate  having  been  made  In  the  peti- 
tion for  the  proof  of  damages  resulting  there- 
from. 

5.  No  injury  resulted  to  defendant  from 
the  assumption  in  the  petition,  U  it  la  assuni' 
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ed,  that  the  injuries  stated  were  permanent, 
u  the  court,  after  hearingr  the  erldoice, 
mled  that  the  Injuries  were  temporary  In 
cbaracter.  Defendant  was  not  prejudiced 
or  Injured  by  the  ruling  on  the  exception  to 
the  petition. 

G.  Xo  reason  is  shown  why  the  court  erred 
in  permitting  Eli  Pratley  to  testify  as  to 
damages  to  the  realty  and  the  value  before 
and  after  the  oyerflows.  He  was  familiar 
with  the  facts  of  damage  and  the  cause,  and 
was  not  called  as  an  expert,  nor  was  expert 
erideoce  required.  He  and  Maddox  could 
testify  as  to  the  value  of  the  premises  before 
and.  after  floods,  thus  showing  the  injury 
done  to  the  property  as  such,  which  was  the 
measure  of  damages  on  that  item  of  oom- 
plahtt 

7.  The  charge  of  the  court  practically 
iritbdrew  the  issae  of  permanent  damages  to 
the  premises  in  submitting  only  the  ques- 
tions of  temiporary  Injury.  There  is  no  mer- 
it In  the  assignment  of  error  that  the  court 
erred  in  failing  to  Instruct  the  jury  that 
plalntiiT  was  not  entitled  to  recover  for  per- 
manent injuries  to  the  property.  The  peti- 
tion states  the  case  on  the  facts,  making  a 
snfficlent  basis  for  the  evidence  and  dam- 
ages, the  court  controlling  the  question  as  to 
whether  the  injuries  were  or  were  not  per- 
manent, giving  the  correct  rule  as  to  the 
measure  of  damages.  This  was  correct  and 
proper.  The  petition  did  not  conclusively 
determine  the  question  of  permanent  inju- 
ries, but  only  the  amount  of  damage,  which 
could  not  be  exceeded  in  the  verdict  We 
find  no  error  in  the  matter  complained  of,  nor 
In  the  kindred  questions  presented  in  the 
next  two  succeeding  assignments  of  error. 
It  was  right  to  withdraw  from  the  consid- 
eration of  the  jury  a  measure  of  damages  not 
applicable  to  the  facts,  and,  especially  as 
Buch  withdrawal  accords  with  appellant's 
Tiews  of  the  question  as  shown  by  assign- 
menta  of  error,  it  cannot  complain.  It  is 
not  insisted  that  any  Issue  of  damages  was 
•nbmltted  by  the  court  tliat  was  not  pre- 
sented in  the  petition.  We  cannot  say  that 
there  was  &rror  to  submit  the  real  issue  as 
to  the  character  of  the  injuries  and  damages 
nutained  thereby. 

8.  It  is  true  that  no  damages  were  claimed 
on  account  of  the  sickness  of  Mrs.  Wagley, 
tlie  mother-in-law  of  plaintiff,  living  with  his 
family,  and  it  is  equally  true  that  none  were 
KcoTcred;  but  this  would  not  be  ground  for 
exdoding  her  testimony  as  to  how  her  health 
'^M  affected  by  the  causes  producing  sick- 
ness in  the  family.  It  was  legitimate  to  al- 
low proof  of  how  she  was  affected,  and  also 
proof  of  the  effect  upon  the  health  of  the 
neij;bborbood.  Evidentiy,  the  jury  allowed 
no  damages  on  account  of  such  matters,  as 
the  verdict  is  for  an  amount  much  less  than 
the  facts  might  have  warranted  on  the  reel 
oise  before  the  court. 

>■  There  was  no  error  in  the  refusal  of 


the  court  to  peremptorily  Instruct  the  Jury, 
at  request  ot  defendant,  to  find  for  the  de- 
fendant Each  joint  tort  feasor  is  liable  for 
the  consequences  of  his  acta. 

10.  The  court  was  correct  In  refusing  to- 
inatmct  the  Jury,  at  request  of  the  defend- 
ant, to  And  for  defendant  It  they  should 
find  tiiat  at  the  time  of  the  commmcement 
of  Che  suit  plaintiff  had  parted  with  the  Utie 
to  the  property  in  question.  Defendant  of- 
fered and  read  in  evidence  a  deed  from  Mad- 
dox, plaintiff,  and  wife,  to  <Hie  Wilson,  dated 
February  24,  188d,  the  consideration  recited 
being  |1,SOO,  conveying  the  pnqperty  alleged 
to  be  injured  to  WilsMi,— a  warranty  deed, 
duly  executed  by  both  Maddox  and  his  wife. 
Maddox  testified  that  the  deed  was  given  to- 
secure  a  loan  for  borrowed  money  to  pay- 
off a  lien  on  the  lot  On  this  subject  the 
court  instructed  the  Jnry  that  if  the  Instru- 
ment in  the  form  of  a  deed  was  intended  by- 
the  parties  as  an  absolute  sale  and  convey- 
ance, then  plaintiff  could  not  recover  in  tbia- 
suit;  but  if  it  was  made  only  for  tne  pur- 
pose of  securing  money  to  pay  off  a  lien  on 
the  premises,  and  was  not  intended  as  an 
absolute  sale,  it  would  be  Immaterial,  and 
should  be  disregarded.  The  charges  asked 
by  defendant  left  the  question  to  the  Jury, 
both  of  law  and  fact  to  determine  whether 
titie  to  the  fee  passed  by  the  deed.  The 
court's  charge  submitted  the  issue  correctiy 
as  to  facts  which  would  make  It  a  deed  or  a 
mortgage.  Evidentiy  the  Jury  found  the 
facts  making  the  instrument  a  mortgage.  U 
the  instrument  was  intended  to  be  a  mort- 
gage only,  then  plaintiff  was  not  thereby  pre- 
vented from  a  recovery  for  damages  to  the 
land.  We  note  that  the  instrument  was 
made  February  24,  1899.  This  suit  was  filed 
July  19,  1899,  for  Injuries  to  the  Und  oc- 
curring within  two  years  prior  thereto,  and. 
other  injuries,  not  connected  with,  or  de- 
pendent upon,  plaintiff's  titie  to  the  land. 
We  are  not  prepared  to  bold  that  the  In- 
juries to  the  land  prior  to  the  deed,  and' 
not  barred  by  limitation.  If  it  were  In  fact 
an  absolute  conveyance,  would  defeat  a  re- 
covery in  toto.  Certainly,  it  would  not  de- 
feat a  recovery  for  other  injuries  claimed, 
not  dependent  on  the  absolute  title,  occasion- 
ed before  the  alleged  sale.  So  the  court  in> 
no  event  should  have  given  the  requested 
charge.  The  charge  given  on  the  subject  al- 
lowing a  recovery  in  certain  contingencies 
was  the  law,  and  it  was  not  objected  to. 
The  assignment  on  the  question  is  not  sus- 
tahied. 

11.  We  do  not  believe  that  if  it  be  true 
that  the  defeudant  constructed  its  roadbed 
before  plaintiff  acquired  titie  to  the  land, 
he  would  be  debarred  of  a  recovery  for  In- 
juries thereto  after  his  purcliase,  arising 
from  defects  existing  at  a  time  l)efore  his 
purchase.  The  cause  of  action  would  arise 
only  at  the  time  of  the  injury,  and  the  only 
question  as  to  injury  to  tiie  realty  is,  "Was- 
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pUlntlff  the  owner  at  that  time?"  Defend- 
ant could  not  acquire  a  permanent  right  to 
Injure  the  property  as  against  purchasers 
acquiring  It  subsequent  to  the  construction 
of  the  embankmenta  When  the  injury  is  In- 
flicted, the  cause  of  action  arises  In  favor 
of  the  owner  at  that  time.  So  there  was  no 
error  In  falling  or  refusing  to  charge,  upon 
request  that  plaintUI  coold  not  recover  if 
the  embankments  were  constructed  before 
plaintiff  acquired  the  title.  Maddox  bought 
the  property  about  10  years  before  the  trial, 
and  he  testified,  and  we  find  It  to  be  true, 
that  the  water  never  Interfered  with  his 
property,  or  the  use  of  It,  until  the  spur  was 
built.  The  recovery  was  limited  to  injuries 
to  the  land  within  two  years  prior  to  the 
suit 

12.  We  find  no  error  In  the  failure  of  the 
coort  to  charge  the  Jury  to  find  for  defend- 
ant. If  the  city  of  Dallas,  or  those  acting  by 
Its  authority,  built  the  embankment  that 
was  the  proximate  cause  of  the  injury.  That 
the  raising  of  defendant's  embankments  was 
a  cause  of  the  injury,  and  that  If  such  em- 
bankments had  not  been  so  constructed  and 
raised  the  property  would  not  have  been  in- 
jured, is  without  controversy.  Because  the 
city  road  was  also  liable  would  not  excuse 
the  defendant  The  city  way  had  to  be  rais- 
ed to  cross  the  defendant's  road.  It  would 
not  be  correct  to  instruct  the  jury,  upon  re- 
quest or  otherwise.  In  such  case,  that  de- 
fendant would  not  be  Uable.  It  might  be 
said  that  the  elevation  of  defendant's  road 
was  the  first  cause  of  the  Injury,  requiring 
other  roads  crossing  it  to  be  elevated  to  the 
same  level.  Appellant's  track  was  raised  In 
1886,  and  the  spur  in  1897,  and  prior  to  these 
events  there  was  no  overflow  of  plaintiff's 
premises. 

13.  AppeUant  cannot  complain  that  the 
court  erred  In  insrtructing  the  jm7  to  And  for 
the  Electric  Strect-Rallway  Company,  which 
was,  at  most  a  Joint  tort  feasor  with  defend- 
ant Each  would  be  liable  for  the  injuries 
caused  by  their  concurrent  acts. 

14.  Plaintiff  was  not  bound  to  raise  his 
land  above  the  level  of  the  overflow  to  pre- 
vent Injury  to  It  He  did  expend  considera- 
ble money  In  attempting  to  fill  In  his  land, 
but  the  water  washed  it  away,— the  sand  and 
gravel,— 100  loads,  the  evidence  shows. 

15.  There  was  no  error  in  refusing  a  new 
trial.  There  was  a  conflict  In  the  testimony 
as  to  when  the  spur  was  built  by  defendant 
that  caused  the  overflows.  The  plaintiff  and 
his  witness  testified  that  the  spur  was  built 
prior  to  the  overflows,  and  defendant's  wit- 
ness testified  that  It  was  built  afier  the 
overfiows  complained  of.  It  Is  not  the  prov- 
ince of  this  court  to  decide  which  testimony 
was  true  and  which  false,  or  to  say  that  the 
verdict  should  have  been  different  there  be- 
ing evidence  to  support  It.  We  find  no  er- 
ror as  assigned.  The  Judgment  la  affirmed. 
Afilrmcd. 


MARSHALL  et  al.  t.  Cm  OP  SAN 

AKTOMO. 

(Court  of  Civil  Appeals  of  Texas.    April  S, 

1901.) 

MUNICIPAL  CORPORATIONS  —  CONSTRDCTIOM 
OF  SEWBRS—CONTRACTa-BREACH— SUBSTI- 
TUTING CONTRACTORS-^INSTRUCTIONS— BVI- 
DSNCB— APPBAIr-RBVBRSAIi. 

1.  Where,  by  a  contract  for  the  construction 
of  a  aewer,  the  contractor  is  to  receive  a  fixed 
price  for  different  kiads  of  excavation  therein 
specified,  the  city's  knowledge  of  the  existence 
of  cemented  rravei  in  the  earth,  which  the  con- 
tractor will  have  to  excavate,  and  its  failure 
to  disclose  it  to  him,  is  nut  such  fraud  as  will 
justify  the  latter  in  abandoning  the  contract. 

2.  In  a  suit  on  a  contract  for  the  construction 
of  a  sewer,  the  contractors  cannot  complain  of 
an  iastruction  referring  to  the  finality  of  the 
decision  of  the  consulting  engineer  and  public 
improvement  committee  as  to  the  classification 
of  material  excavated,  on  the  ground  that  there 
was  no  provision  in  the  contract  requiring  sub- 
mis8ion  of  any  dispute  to  such  parties,  where 
they  snbmitted  the  question  to  them  for  deci- 
sion. 

3.  Where  contractors,  in  an  action  against  a 
city  for  breach  of  a  sewer  contract  do  not 
base  their  right  to  recover  on  any  error  of  the 
consulting  engineer  and  the  improvement  com- 
mittee in  deciding  the  question  as  to  the  classi- 
fication of  material  excavated,  they  cannot  com- 

?ilain  of  an  instruction  on  the  ground  that  it 
alls  to  charge  that  if  the  consulting  engineer 
and  the  public  improvement  committee  commit- 
ted a  gross  error,  prejudicial  to  the  contractors, 
in  their  decision,  the  same  could  thereby  be 
avoided,  since,  if  they  relied  on  such  gross  er- 
ror in  the  decision,  they  shoald  have  pleaded  It 

4.  Where,  under  a  contract  for  a  sewer,  only 
such  rock  as,  in  the  engineer's  opinion,  requires 
blasting  for  removal  is  to  be  estimated  as  hard- 
roclv  excavation,  a  contention,  in  an  action  on 
the  contract,  that  when  the  jury  found  that 
the  material  was  rock  which,  in  the  engineer's 
opinion,  required  blasting,  the  contract  classi- 
fied it  as  hard-rock  excavation,  and  the  con- 
tractors were  entitled  to  pay  for  it  as  such,  re- 
gardless of  what  classification  the  engineer  or 
the  consulting  engineer  and  the  public  Improve- 
ment committee  placed  on  it,  is  untenable,  since 
it  assumes  that,  m  the  opinion  of  the  engineer, 
the  material  was  rock  wnich  required  blaating 

i  for  its  removal. 

6.  Under  a  contract  for  the  construction  of  a 
sewer,  authorizing  the  city,  under  certain  con- 
tingencies, to  assume  charge  of  the  work  and 
complete  it  at  Its  own  expense,  without  preju- 
dice to  its  rights  to  recover  damages  of  the 
contractors,  where  the  city,  on  such  contingen- 
cies, engages  other  contractors  to  complete  the 
work,  in  a  suit  by  the  original  contractors 
against  the  city  the  latter  is  not  entitled  to  all 
sums  paid  by  it  to  the  substituted  contractors 
for  completing  the  work,  above  the  contract 
price  agreed  to  be  paid  under  the  original  con- 
tract, without  evidence  that  the  amonnt  paid 
the  substituted  contractors  exceeded  the  price 
which  the  city  agreed  to  pay  under  the  original 
contract,  and  there  being  a  material  variance 
as  to  the  prices  and  specifications  in  the  two 
contracts. 

6.  Assignees  of  a  contract  for  the  construc- 
.  tion  of  a  sewer  cannot  complain  of  the  city's 

obstructing  the  work  prior  to  the  time  the  con- 
tract was  actually  assigned,  nnd  the  assign- 
ment ratified  by  the  city,  though  the  latter  may 
have  kuown  of  the  purcliast-. 

7.  In  an  action  against  a  city  for  breach  of  a 
contract  for  the  constructian  of  a  sewer,  evi- 
dence that  the  city  wrongfully  obstructed  the 
work,'  causing  the  contractors  to  incur  greater 
expense  than  they  otherwise  would  have  incnr- 
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red,  b  admissible  as  shewing  damages  against 
the  da. 

&  Where  a  dty,  haying  a  contract  for  the 
€<»stnictloii  of  aewera,  substituted  other  con- 
traetoia  nnder  a  different  contract,  in  a  suit 
by  the  ori^nal  contractors  against  the  city  they 
cannot  complain  of  the  court's  refusai  to  per- 
mit them  to  prove  that  the  city  allowed  the  sub- 
stituted Mmtractors  to  use  less  expensive  ma- 
terial than  they  were  required  to  nse,  since,,  the 
coatracta  being  different,  it  was  immaterial  to 
the  original  contractors  what  kind  of  material 
the  substituted  contractors  were  permitted  to 
use. 

On  Rehearing. 

1.  A  contract  tor  the  construction  of  a  sew- 
er, authorizing  a  dty  on  certain  events  to  pro- 
ceed with  the  execution  of  the  work,  and  stlp- 
alating  that  the  expenses  incurred  shall  be  paid 
by  the  contractors  to  the  city,  under  the  deci- 
sion of  the  engineer,  does  not  authorize  the  city, 
OD  the  happening  of  the  events,  to  contract 
with  others  to  do  the  work  and  bind  the  con- 
tractors, on  the  en^neer's  decision  to  pay  the 
expense  incurred  in  executing  the  contract, 
without  evidence  that  the  substituted  contract 

'  was  either  reasonable,  or  the  best  that  the  city 
could  make. 

2.  Where,  in  an  action  tor  breach  of  contract 
against  a  dty,  an  issue  as  to  the  amount  of 
damages  sustained  by  the  city,  and  involving 
its  ri^t  to  withhold  a  portion  of  the  contract 
price,  is  not  determined,  the  cause  may  be  re- 
versed for  the  trial  alone  of  such  issue. 

Error  from  district  court,  Bexar  county;  3, 
I>.  Camp,  Judge. 

Action  by  Marstiall,  Backas  &  Hines 
against  the  dty  of  San  Antonio,  in  which  the 
Alamo  National  Bank  intervened.  From  a 
judgment  in  favor  of  the  city,  and  in  favor  of 
the  Intervener,  plaintiffs  bring  error.  Re- 
versed. 

W.  W.  King  and  Upson,  Newton  &  Ward, 
for  plointifTR  In  error.  Denman,  Franklin, 
Cobbs  &  MeOown  and  K.  B.  Minor,  for  de- 
fendant In  error. 

NEILIi,  J.  This  suit  was  brought  by 
plaintiffs  In  error  against  defendant  in  error 
to  recover  .|2m,G35J.7,  alleged  to  be  due  for 
labor  performed,  material  furnished,  and 
profits  made  under  a  certain  contract  execut- 
ed by  defendant  In  error  and  by  J.  B.  Hlndiy 
on  the  14th  of  January,  1905,  and  thereafter, 
with  the  consent  of  the  city  council,  signed 
and  transferred  to  plaintiffs  In  error.  For 
r(Hivenience,  plaintiffs  In  error  will  herein- 
after be  called  "appellants,"  and  defendant 
in  error  the  "appellee." 

The  appeiiauts  in  their  petition  alleged: 
That  the  dty  of  San  Antonio  duly  authorized 
the  issnance  of  the  bonds  of  the  sum  of 
1500,000,  for  the  purpose  of  constructing  a 
system  of  sanitary  sewers  for  said  city. 
That  under  such  authority  said  bonds  were 
issued  and  sold  by  the  dty  at  par.  That 
on  January  14,  180o,  aftra  the  Issuance  and 
sale  of  said  bonds,  the  dty  entered  Into  a 
contract  with  J.  B.  Hlndty,  whereby  Htaidry 
sgreed  with  the  city  to  construct  within  its 
cotporate  limits  a  system  of  sanitary  sewers 
and  appurtenances,  In  accordance  with  cer- 
tain plans  and  specifications,  made  a  part  of 
tbe  contract,  and  in  consideration  thereof, 


and  for  the  lBl>or  and  material  to  be  fur- 
nished by  Hlndry,  the  city  agreed  and  bound 
itself  to  pay  him,  out  of  the  funds  realised 
from  the  sale  of  said  bonds,  the  prices  for 
said  work  and  material  specified  In  the  con- 
tract That  no  sum  In  gross  was  agreed 
npon  by  the  parties  as  the  price  for  the  con- 
struction of  said  sewer  system,  but  it  was 
stipulated  by  the  contract  that  the  dty 
should  pay  Ulndry  various  prices  by  the 
cubic  yard  for  excavations  necessary  to  the 
construction  of  said  system,  according  to 
depth  of  excavations  and  character  of  geo- 
logical formations,  and  various  prices  for  lay- 
ing pipe  and  other  materials,  varying  accord- 
ing to  size,  kind,  quality,  and  quantity.  That 
the  whole  of  said  work  was,  according  to  the 
stipulations  In  the  contract,  to  be  paid  Cor  by 
measurements  and  other  dements  entering 
Into  the  work.  'I'hat  it  was  impossible  to 
agree  upon  a  certain  sum  to  be  paid  for  the 
performance  of  the  work,  as  the  amount  of 
labor,  character,  and  kind  of  work  could  not, 
in  the  nature  of  things,  be  luiown  tn  advance 
of  performance.  That  on  the  8th  day  of 
July,  1805,  Hlndry,  for  a  valuable  considera- 
tion paid  by  appellants,  with  the  consent  of 
the  dty,  given  by  ordinance  duly  passed, 
assigned  and  transferred  said  contract  to  ap- 
pellants. That  it  was  provided  by  the  con- 
tract that  on  or  before  the  16th  day  of  each 
month  approximate  estimates  should  be 
made  by  the  dty  engineer  for  the  work  done 
by  the  contractors  and  accepted  by  the  city. 
That  the  city  engineer  should  give  to  the 
contractors  a  certlllcate  for  85  per  cent,  of 
the  value  of  said  work,  and  an  order  on  the 
treasurer  for  the  payment  of  the  same  out 
of  the  proceeds  of  said  btmd,  and  It  was 
agreed  that  monthly  payments  shonld  be 
made  In  order  that  the  contractors  might 
have  the  benefit  of  such  payments  to  enaUe 
them  to  carry  on  their  work,  and  that  the 
fund  realized  from  the  sale  of  the  bonds  was 
alone  dlsbnrsable  for  the  construction  of 
said  sewer  system.  That  it  was  stipulated 
In  the  contract  that  the  dty  should  pay  the 
contractor  three  dollars  for  eadi  cubic  yard 
of  excavation  made  in  the  construction  of 
said  work  classified  in  the  contract  as  "hard 
rock,"  and  for  each  cubic  yard  classified  as 
loose  rock  two  dollars.  It  was  expressly 
stipulated  that  all  ledge  and  all  rock  which, 
In  the  c^inlon  of  the  city  engineer,  shonld 
require  blasting  to  remove  In  excavating  fOr 
the  construction  of  the  sewers,  and  ail  boul- 
ders of  one-half  cubic  yard  or  more  in  volume, 
should  be  classified  and  estimated  as  hard- 
rock  excavation,  and  that  the  contractor 
should  be  paid  for  the  same  three  dollars 
per  cubic  yard.  That  all  ledge  and  rock 
that  consists  of  stone  not  larger  than  one- 
half  cubic  yard,  and  less  than  one  cubic 
foot  in  volume,  and  which  does  not  require 
blasting  to  remove,  are  to  be  classified  and 
estimated  as  loose-rock  excavation,  and  the 
contractor  should  be  i>ald  for  same  two  dol- 
lars per  cubic  yard,  and  that  all  excavations 
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which  do  not  come  under  the  estimate  of 
hard  rock  or  loose  rock  shall  be  dasslfled  as 
earth  excaTatlons.  That  the  portion  of  the 
contract  which  vests  In  the  city  engineer  the 
right  to  classify,  and  make  monthly  esti- 
mates of  the  kind,  quality,  quantity,  and 
value  of  the  excavations,  provides  that  the 
classifications  of  the  engineer  shall  not  bind 
either  of  the  parties  in  the  event  such  classi- 
fications and  estimates  should  be  erroneous, 
and  entitled  appellants  to  have  the  same  sub- 
mitted to  the  determination  of  the  consult- 
ing engineer,  one  8.  M.  Gtay,  and  the  public 
improvement  committee  of  said  city,  and 
that  the  contractor  shall  receive  pay  for  all 
work  done  under  the  contract  In  accordance 
with  the  classification  and  prices  therein 
stipulated,  any  false,  erroneous,  or  fraudulent 
estimates  and  classifications  to  the  contrary 
notwithstanding.  That  prior  to  and  since  the 
assignment  of  the  contract  to  appellants  by 
Hlndry,  and  with  the  consent  and  approval 
of  the  city,  appellants  actively  entered  upon, 
and  vigorously  prosecuted,  the  construction 
of  the  system  of  sewers  provided  for,  and 
that  prior  to  the  17th  day  of  March,  1886, 
they  constructed  and  completed  one-third  of 
the  work,  furnishing  all  material  and  labor 
therefor,  and  performing  the  same  In  all  re- 
spects as  required  and  stipulated  by  the  con- 
tract That  the  work  constructed  by  them 
Is,  according  to  the  prices  and  classifications 
stipulated  In  the  contract,  of  the  value  of 
$250,000.85.  which  sum  the  city  became  lia- 
ble and  bound  to  pay  them,  but  that  the  city 
has  paid  them  only  $96,218.64  on  account  of 
said  work,  and  is  due  and  bound  to  pay  them 
on  account  thereof  $151,862.21.  That,  If  ap- 
pellee had  performed  its  contract  by  giving 
appellants  the  proper  classification.  It  would 
have  been  entitled  to  retain  15  per  cent,  of 
said  amount,  as  provided  by  the  contract, 
until  final  settlement,  but  the  city  has  taken 
charge  of  said  work,  and  has  prevented  ap- 
pellants from  completing  the  same  according 
to  said  contract,  as  they  were  proceeding  to 
do,  and  that,  therefore,  the  amount  earned 
upon  the  work  is  due  and  payable,  and  that 
the  city  refuses  to  pay  said  balance,  or  any 
part  thereof,  and  wrongfully  and  fraudulent- 
ly refuses  to  g^ive  them  any  classification  or 
estimate  for  any  part  of  their  work.  That 
In  prosecuting  the  work  of  excavation  they 
enixmntered,  on  various  dates  between  Feb- 
ruary, 1895.  and  the  20th  of  March,  1896, 
and  excavated,  large  quantities  of  hard  rock, 
and  large  quantities  of  ledge  composed  of 
conglomerate,  which  is  hard  rock,  and  which 
requires  blasting  to  remove,  and  which  was 
by  said  contract  classified  as  hard  rock,  for 
which  they  were  to  be  paid  at  the  rate  of 
three  dollars  per  cubic  yard.  That  of  such 
material  they  removed  33,101  cubic  yards, 
the  aggregate  price  and  value  of  which,  esti- 
mated as  hard-rock  excavation,  amounts  to 
$90,303.  That  through  a  conspiracy  entered 
Into  between  the  city  and  Its  engineer  to 
obstruct  appellants  In  the  further  prosecu- 


tion of  their  work,  and  to  refuse  to  make  any 
classification  or  estimate  of  said  hard-rock 
excavations,  or  certify  the   same  for   pay- 
ment, as  required  by  the  contract,  montniy, 
as  said  work  was  aone  and  constructed,  they 
have  only  been  paid  the  sum  of  $5,236.41  for 
such  hard-rock  excavation,  and  that  the  city 
refuses  to  allow  them  any  estimates  for  said 
hard-rock  excavation,  or  further  pay   them 
for  the  same.    That  upon  the  refusal  of  the 
city  engineer  to  estimate  and  classify    said 
hard-rock  excavation,  and  certify  the   same 
for  payment,  appellants,   as  authorized    by 
the   contract,    appealed   to   said   consulting 
engineer  and  public  Improvement  committee, 
and  sought  to  submit  the  same  to  them,  and 
secure  from  them  an  estimate  and  classifica- 
tion of  said  excavation,  but  that  they  refused 
to  give  plalntlfT  any  estimate  or  classifica- 
tion of  the  same,  or  to  certify  the  same  for 
payment    That  appellants  submitted  a  propr 
osltlon  to  the  city  to  compromise  In  regard 
to  such  classifications,  but  before  the  propo- 
sition  was   acted  upon   they   withdrew    It 
and  notified  the  city  In  writing,  and  protest- 
ed against  Its  taking  -  any  action   thereon. 
That  notwlthstandhig  appellants'  withdraw- 
al of  said  proposition,  appellee  assumed  to 
act  upon  It  and  adopted  an  ordinance  at- 
tempting to  change  the  provisions  and  terms 
of  the  contract  with  regard  to  the  classifica- 
tion of  excavations  and  the  price  to  be  paid 
for  the  same,  and  that  the  city  engineer,  by 
a   willful   misconstruction   of  said  contract 
declared  that  said  excavations  were  not  by 
said  contract  classified  as  hard  rock,  and  the 
consulting  engineer  and  public  Improvement 
committee,  conspiring  with  the  city  engineer 
and  the  city  to  defraud,  concurred  with  the 
city  engineer  In  willfully  misconstruing  said 
contract     That  appellants  never  failed    to 
perform  any  and  all  undertakings  Imposed 
upon  them  by  the  contract  except  where 
their  failure  to  do  so  was  necessitated  by  the 
city's  failing  and  refusing  to  perform  some 
reciprocal  undertaking  imposed  upon   them. 
That,  Immediately  after  the  execution  of  the 
contract  between  the  city  and  Hlndry,   ap- 
pellants entered  Into  the  contract  with  Hln- 
dry to  take  charge  of  the  work,  and  carry 
on  the  construction  of  the  sewers  for  him, 
with  the  view  and  for  the  purpose  of  obtain- 
ing a  transfer  of  the  contract  as  soon  as  the 
consent  of  the  city  council  could  be  obtained. 
That  on  or  about  the  1st  day  of  February, 
1805,  they  were   ready  to  begin   the   work 
of  construction,  and   immediately  thereafter 
so  announced  themselves  to  the  city.     That 
the  appellee,  its  engineer  and  mayor,  acting 
under  the  direction  of  the  city  council,  com- 
menced a  series  of  annoyances,  vexations, 
and  obstmctions  towards  appellants   In  re- 
gard to  snld  work,    which   were  continued 
down  to  the  time  apiiellants  ceased  to  work 
in  constructing  said  sewer  system.     Among 
the  many  acts  of  obstruction,  on  February 
6,   1805,  the   city  engineer,  without  cause, 
discharged  an  entire  force  of  125  men  which 
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appellants    bad    employed    in    exeavatlon. 
That  said  contract  required  home  material 
to  be  used  In  the  construction  of  the  sewers, 
80  tar  as  the  same  was  practicable,  and  is 
satisfartory  to  the  mayor  of  the  city,  its 
engineer  and  public  improvement  c<Hnmittee. 
At  the  time  worit  was  begun,  it  was  not  pos- 
sible to  obtain  home-made  brick  of  suitable 
quality,   and   on  April   15,   1895,   appellants 
wrote  the  city  council  Informing  them  there 
was  no  home  material  to  contract  for,  and 
asked  for  a  construction  of  said  clause  of 
the  contract,  and  permission  to  purchase  ma- 
t«ial  elsewhere.    That  the  letter  written  by 
appcilnnts  was   Ignored   by  the   city   until 
about  four  months  afterwards,  when  the  city 
engineer  wrote  them  that  the  sewer  com- 
mittee and  he  thought  they  had  given  them 
ample  time  to  determine  if  they  could  get 
home  material  which  would  come  up  to  the 
reqnirements    of    the    specifications.     That 
plaintilTs   continued  their  efforts  to  obtain 
from  the  defendant  city  permission  to  secure 
brick  for  the  construction   of  said   sewers 
wherever  the  same  could  be  had,  but  appellee 
disregarded   their  efforts  and  requests,  and 
cansed  tbem  much  delay,  trouble,  annoyance, 
and  expense,  until  finally,  on  February  28, 
VSSa.  more  than  a  year  after  said  work  was 
begun,  the  city,  by  Its  council,  for  the  first 
time,  consented,  and  gave  appellants  the  lib- 
erty to  procure  brick  wherever  they  deemed 
best    That  appellee's  officers  caused  appel- 
lants great  delay  and  expense  in  directing 
them  to  deliver  pipe  and  other  material  at 
points  where  the  right  of  way  had  not  been 
obtained,  and  thus  cansed  large  quantities  of 
material  to  be  deposited,  and  for  a  long  time 
lie  idle,  while  the  right  of  way  was  obtained, 
and  necessitating  a  reduction  In  the  work 
force,  retarding  the  progress  of  the  work, 
and  causing  great  financial  loss  to  the  con- 
tractors.   That  api^llee  often  approved  and 
accepted   material   purchased   and   tendered 
by  appellants,  and,  after  large  quantities  of 
tlie  same  were  delivered  on  the  lines,  reject- 
ed the   same,    and   required   appellants   to 
pairluwe  other  material,   and  in  this  way 
greatly  delayed   and  hindered  them   in   the 
construction  of  said  work,  causing  them  great 
and  needless  expense.    That  after  appellants 
had,  under  the  instructions'  of  the  city  en- 
gineer, excavated  a  ditch  on  Avenue  B,  be- 
tween Ninth  street  and  Grand  avenue,  for 
a  15-inch  pipe  sewer,  they  were  directed  by 
the  city  engineer  to  widen  the  same  so  as  to 
lay  a  24-Ineh  pipe.    And  on  River  avenue, 
after  appellants  had  worked  several  hours  in 
excavatimiB  on  lines  given  by  the  city  en- 
gineer, it  was  discovered  that  the  engineer 
tiad  located  the  sewer  directly  over  a  21-Inch 
water  main,  and  in  consequence  all  men  and 
teams  ceased  work;  and  thus,  by  the  Incom- 
petency and  negligence  of  the  engineer,  ap- 
pellants were  greatly  delayed,  at  a  needless 
expense.    And  during  the  year  1805  appel- 
lantsi  were  delayed  for  days  at  a  time,  and 
laife  amounts  of  nsaterlal  delivered  on  the 


ground,  by  reason  of  the  fact  that  appellee's 
engineer  failed  to  give  them  lines  and  direc- 
tions for  excavation,  and,  inasmuch  as  the 
contract  required  appellants  to  work  at  such 
points  and  at  such  times  as  the  engineer 
might  direct,  said  engineer  continually  de- 
layed them  in  the  proseciftion  of  the  work  by 
failing  and  refusing  to  give  them  such 
amount  of  work  as  would  enable  them  to 
place  ^hereon  a  large  force  of  laborers  they 
had  employed.  That  the  city  unnecessarily 
delayed  said  work  by  continually  causing  the 
work  force  and  material  of  appellants  to  be 
removed  from  place  to  place,  at  great  ex- 
pense, and  not  allowing  them  to  work  con- 
tinually along  the  line,  and  In  view  of  the 
capricious  and  Inefficient  methods  of  the  city 
and  its  engineer,  and  the  detached  manner  in 
which  they  required  the  work  to  be  done, 
that  it  was  not  possible  to  maintain  on  said 
work  a  large  working  force.  That,  by  the 
refusal  of  appellee  to  make  monthly  esti- 
mates, classifications,  and  payments  for  the 
work  done,  appellants  were  continnally  em- 
barrassed, obstructed,  and  delayed  in  said 
work  during  the  greater  portion  of  the  time 
they  were  endeavoring  to  carry  out  their 
contract;  and  that  ever  since  the  contract 
was  assigned  to  them,  and  Its  duties  and 
obligations  assumed,  they  have  been  ready, 
able,  and  willing  to  carry  out  all  its  terms, 
provisions,  and  conditions,  and  to  fully  per- 
form, execute,  and  carry  out  the  work  of  con- 
structing the  said  sewers,  up<m  the  compli- 
ance of  the  city  with  Its  part  of  the  contract. 
Although  it  was  mutually  agreed  and  under- 
stood by  and  between  appellants  and  the  city 
that  appellants  should  be  promptly  paid 
monthly  out  of  the  sewer  fund*  for  the  work 
performed,  and  that  such  payment  to  theni 
should  constitute  their  chief  operating  capital 
in  the  prosecDtlon  of  said  work,  yet  appel- 
lants have  by  the  city  been  fraudulently  de- 
prived of  said  monthly  payments  as  afore- 
said, and  compelled  to  Invest  over  $50,000 
of  their  private  funds  In  the  construction 
of  said  work.  That  it  would  be  unjust  and 
inequitable  to  allow  the  city  to  take  advan- 
tage of  Its  own  wrongs  aforesaid,  and  make 
them  a  ground  for  holding  that  appellants 
are  responsible  for  any  delay  In  the  con- 
struction of  said  sewers,  or  that  they  should 
be  estopped  from  claiming  any  damages 
against  the  city  on  account  of  their  abandon- 
ment of  said  work,  which,  against  appellants' 
protest  and  without  their  consent,  the  city 
forcibly  took  possession  of,  and  has  ever 
since  prosecuted  the  construction  of,  said 
sewer  system.  That,  if  the  city  had  not 
wrongfully  deprived  appellants  of  their  abili- 
ty to  carry  out  the  sewer  system,  they  could 
and  would  have  carried  out  the  same  faith- 
fully, and  In  accordance  with  the  terms  and 
provisions  of  the  contract,  and  have  real- 
ized a  net  profit  thereon,  over  and  above  all 
expenses,  of  the  further  sum  of  |74,691. 

Appellee  answered  by  a  general  demurrer, 
special  exceptions,  and  general  denial,  and 
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specially  pleaded,  denying  tbe  validity  of  the 
contract  sued  iqion,  alleging:  Ttiat  the  city, 
under  ita  charter,  was  prohibited  from  con- 
tracting any  debt  for  the  payment  whereof 
Ixmds  are  Issued,  until  said  hoada  hare  been 
disposed  of,  and  the  proceeds  thereof  paid 
Into  the  d^  treasury,  and  that  at  the  time 
of  the  executic«i  of  said  contract  with  ap- 
pellants no  more  than  $100,000  of  the  bonds 
had  been  sold  and  paid  into  the  treasury  of 
the  city,  and  that  the  pretended  assigiiment 
of  the  contract  by  J.  B.  Hlndry  was  not 
valid,  and  could  be  of  no  binding  force,  be- 
cause not  authorized  by  a  binding  ordinance 
or  other  account  of  the  city.  That  aaid  con- 
traict,  if  valid,  did  not  cover  the  construction 
of  the  entire  sewer  system,  and  especially 
that  part  of  the  system  Imown  as  the  "Out- 
fall Sewer,"  cost  of  right  of  way,  sewer 
farm,  etc.  That,  prior  to  the  assignment  of 
the  contract  by  Hlndry  to  appellants,  the 
latter  had  been  practically  working  under 
the  same,  and  were  fully  advised  as  to  all 
character  ot  material  they  would  encounter 
when  they  entered  into  said  contract,  and 
had  complete  knowledge  of  the  views  of  the 
city  engineer  with  regard  to  such  materials, 
and  of  the  classification  he  was  maldng  of 
said,  and  that  he  would  not  classify  the  ma- 
terial about  which  there  is  controversy  in 
this  salt  as  hard-rock,  but  as  earth,  excava- 
tion, and  that  they  entered  into  said  con- 
tract with  full  knowledge  of  such  construc- 
tion. That  the  contract  contained  the  fol- 
lowing stlpnlatioos:  "All  disputes  in  rela- 
tion to  excavations,  construction,  or  comple- 
tion of  the  work,  or  the  quality  and  quantity 
of  work  or  material,  or  of  the  interpretation 
of  the  plans  -and  specifications  bearing  on 
the  work,  shall  be  submitted  to  the  consult- 
ing engineer  and  the  sewer  commission,  if 
such  is  appointed  or  elected,  or  the  public 
Improvement  committee,  whose  decision  on 
all  points  of  dispute  will  be  final,  and  not 
subject  to  review;  and  they  shall  have  the 
right  to  correct  any  errors  or  omissions 
therein,  when  corrections  are  necessary  for 
the  fulfillment  of  the  intention  of  such  spec- 
ifications and  plans,  the  action  of  such  cor- 
rection to  date  from  the  time  the  engineer 
gave  due  notice  thereof."  That  the  city 
engineer  never  misconstrued  the  contract,  or 
Ui  any  i>articular  wronged  appellants,  or  fail- 
ed nnd  refused  to  give  them  any  estimates 
for  large  quantities  of  hard  roclc,  in  pursu- 
ance with  the  terms  and  provisions  thereof. 
That  the  city  engineer  and  public  improve- 
ment committee  all  concurred  with  the  en- 
gine(«  in  good  faith  in  all  classifications 
made  by  bim  for  all  hard-rock  excavation, 
and  held  that  the  city  engineer's  dassifica- 
tion  and  decision  so  made  by  bim  was  cor- 
rect. That,  after  appellants  ceased  work  on 
the  contract,  the  city  gave  them  written  no- 
tice^ such  as  was  required,  calling  upon  them 
to  complete  the  same,  notifying  them  that, 
if  they  did  not  continue  with  their  contract, 
the  city  would  be  bound  to  take  charge  of 


the  same,  and  that,  after  cecelring  said  no- 
tice, appellants  failed  and  refused  to  proceed 
with  the  contract,  and  left  the  same  in  the 
bands  of  the  city  to  be  completed.  That,  up- 
on the  city  engineer's  failure  to  classify  cer- 
tain material  encountered  by  appeUants  in 
excavating  as  hard  rock,  appellants  appeal- 
ed to  the  consulting  engineer  and  public  Im- 
provement committee,  and  upon  such  appeal 
the  classification  by  the  engineer  was  not 
chauged,  and  the  same  thereby  became  final 
as  between  the  parties,  That  a  proposition 
to  compromise  was  submitted  by  appellants 
to  the  city  in  regard  to  the  said  matter  of 
classlflcatiou  in  dispute  between  the  parties, 
and  the  proposition  was  accepted  by  the  city 
council,  but  appellants  thereafter  refused  to 
accept  the  modification  which  the  city  bad 
made  on  said  contract  made  in  their  behalf. 
That,  during  the  construction  of  said  sewers 
by  appellants,  the  value  estimated  by  the 
contract  of  all  labor  and  work  performed  by 
them  amounted  to  the  sum  of  $124,830.53. 
That  out  of  said  sum  which  appellants  were 
entitled  to  appellee  reserved  the  sum  of  $26,- 
641.70.  That,  before  said  contract  was  re- 
let by  the  city  to  the  Greenville  Construction 
Company,  appellee  was  compelled  to  spend 
$8,81(1.72  for  work  and  labor  done  and  ma- 
terial furnished  by  said  city  after  the  con- 
tract was  atiandoned  by  appellants.  That, 
by  reason  of  appellants'  fallm'e  to  perform 
their  contract,  the  city  was  compelled  to  re- 
let the  contract  to  the  Greenville  Constmc- 
tlon  Company,  which  completed  said  system 
of  sewers  at  a  cost  to  the  city  of  $231,511.57. 
That,  if  said  contract  had  been  carried  out 
by  appellants  at  the  price  stipulated,  it  would 
have  amounted  to  the  sum  of  $200,489.82, 
making  a  total  excess  which  the  city  bad  to 
pay  of  $31,021.75  for  the  completion  of  the 
contract.  That  the  city  holds  funds  of  ap- 
pellants in  the  sum  of  $26,641.79,  as  a  credit 
upon  said  excess,  which  leaves  a  balance  due 
the  city  from  appellants  of  $4,370.96,  because 
the  city  was  required  to  complete  the  work 
at  higher  prices  than  that  contracted  for  by 
appellants,  for  which  sum  the  city  prayed 
judgment  against  appellants  and  their  bonds- 
men. 

The  Alamo  National  Bank  of  San  Antonio 
intervened  in  the  case,  and  alleged  that  ap- 
pellants were  due  the  bank  on  several  prom- 
issory notes  executed  by  them  a  sum  aggre- 
gating $12,000,  together  with  biterest,  and 
that  to  secTure  said  indebtedness  appellants 
had  assigned  to  intervener  $17,000  of  the 
fund  due  them  under  said  contract  with  the 
city.  The  intervener  prayed  Judgment  for 
the  amount  due  on  the  note,  and  for  foreclo- 
sure of  its  lien  upon  the  fund  claimed  to  be 
in  the  hands  of  the  city  due  the  appellants. 
The  case  was  tried  before  a  Jury,  who  found 
In  favor  of  the  city  of  San  Antonio,  and  in 
favor  of  the  Alamo  National  Bank,  against 
plalntlflCs;  for  the  sum  of  $11,328.  Upon  this 
verdict  the  Judgment  against  appellants,  ap- 
pealed from,  was  render^ 
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Tbere  Traa  no  error  In  tbe  court's  snstaln- 
in;  appellee's  ^>eclal  exception  to  that  part 
of  appellants'  petition  wbich  alleges  that  the 
appeilee,  by  the  use  of  Teasouable  diligence^ 
couul  liEve  known,  prior  to  the  making  ot  tbe 
contract,  of  the  existence  of  conglumerate 
and  cemented  gravel  in  the  earth  which  they 
would  hare  to  excavate,  because  such  knowl- 
edge on  the  part  of  the  city,  and  its  failure 
to  disclose  It  to  appellants,  would  not  have 
constituted  such  a  fraud  as  would  justify  the 
latter  in  abandoning  the  contract,  or,  alone, 
authorize  them  to  recover  the  reasonabto 
value,  without  regard  to  the  contract,  of  ex- 
cavating that  class  of  material. 

The  first  four  paragraphs  of  tha  court's 
rbarge  are   as   follows:    "(1)  Yon   are   in- 
structed that  the  plaintiffs  herein,  as  con- 
tractors, and  tbe  defendant,  the  city  of  San 
Antonio,  by  their  written  contract,  made  the 
decision  of  the  consulting  engineer  and  pub- 
lic Improvement  committee  final  as  to  all 
matters  of  dispute  submitted  to  them,  be- 
tween the  city  engineer  and  the  said  con- 
tractors, as  to  classification  of  material  ex- 
cavated from  the  trenches  in  the  construc- 
tion of  tbe  sewer  system  provided  for  in  said 
contract     (2)   Ton   are    further    instructed 
tliat  neither  party  to  said  contract  can  avoid 
tbe  decision  of  said  consulting  engineer  and 
PQblic  improvement  committee  upon  matters 
of  dispute  submitted  to  them,  as  to  the  claa- 
siflcatlon  of  said  material  so  excavated,  im- 
less  ;ou  find  that  said  constituted  tribunal, 
consisting  of  said  consulting  engineer  and 
public  Unprovement  committee,  acted  capri- 
ciously or  fraudulently,  or  failed  to  exercise 
iui  honest  Judgment  in  respect  to  said  dis- 
pute.   &)  Ton  are  therefore  charged  that  if 
you  find  from  the  testimony  that  the  plain- 
tiffs herein,  as  contractors,  while  construct- 
ing a  portion  of  the  sewer  system,  under 
their  contract  with  the  city  of  San  Antonio, 
encounter  ledges  or  rock,  which,  in  the  usual, 
customary,    and   workmanlike   manner,   re- 
quired blasting  for  its  removal;  and  you  fur- 
ther find  that  said  contractors  and  the  city 
cn^neer  disagreed  as  to  the  classification  of 
Mich  excavations;  and  you  further  find  that 
sncb  disputes  or  disagreements  were  sub- 
mitted to  tbe  consulting  engineer  and  pub- 
lic improvement  committee,  who  sustained 
tbe  contention  of  the  city  engineer,  and  re- 
fused to  classify  such  excavation  as  hnrd 
rock;   and  you  further  find  that  in  so  de- 
•  ciding  the  sai'd  consulting  engineer  and  pub- 
lic imiwovement  committee  acted  capricious- 
ly or  fraudulently,  or  failed  to  exerci.se  an 
honest  Judgment,— then  you  are  charged  that 
plaintiffs  were  entitled  to  have  such  excava- 
tion classified  as  hard  rock,  should  you  find 
it  was  entitled  to  such  classification  under 
the  contract,  and  estimated  accordingly,  and 
yon  should  so  find  by  your  verdict.    (4)  If, 
however,  you  find  from  the  testimony  that 
the  platatiffs,  as  contractors,  while  construct- 
'"?  a  portion  of  the  sewer  system  under  their 
contact  with  tbe  city  of  San  Antonio,  en- 


countered ledges  or  rock  which,  In  the  opin- 
ion of  the  city  engineer,  did  not  require  blast- 
ing for  its  removal,  and  you  further  find  that 
said  contractors  disagreed  with  said  city  en- 
gineer as  to  the  classification  of  such  ma- 
terial, and  such  disagreement  or  dispute  as 
to  classification  of  such  excavation  was  sub- 
mitted to  tbe  consulting  engineer  and  public 
improvement  committee,  and  that  said  con- 
sulting engineer  and  public  improvement 
committee  sustained  the  contention  of  the 
city  engineer,  and  refused  to  classify  such 
excavation  as  hard  rock,  and  that  in  so  de- 
ciding the  said  consulting  engineer  and  pub- 
lic Improvement  committee  acted  faithfully 
and  honestly  upon  such  dispute  submitted  to 
them,  thefa  you  are  charged  that  plaintiffs 
would  not  be  entitled  to  have  snch  disputed 
excavation  classified  as  hard  rock,  although 
you  may  believe  tbere  was  an  error  In  tbe 
Judgment  of  the  said  consulting  engineer  and 
public  Improvement  committee  upon  the  mat- 
ter of  such  classification,  and  that  such  er- 
ror, if  any,  was  injurious  to  plaintiffs;  for, 
if  the  consulting  engineer  and  public  Im- 
provement committee  acted  faithfully  and 
honestly  In  passing  upon  such  dispute  sub- 
mitted to  them,  neither  the  plaintiffs  nor  the 
defeudant  can  complain  of  their  decision." 

The  errors  assigned  to  these  portions  of 
the  charge  are:  "(1)  That  there  is  no  pro- 
vision in  the  contract  requiring  any  dispute 
as  to  classification  of  material  excavated  to 
be  submitted  to  the  consulting  engineer  and 
public  improvement  committee;  (2)  that  the 
charge  fails  to  instruct  the  Jury  that,  if  the 
consulting  engineer  and  public  Improvement 
committee  committed  a  gross  error  prejudt 
cial  to  appellants  in  their  decision,  tbe  same 
could  be  thereby  avoided;  (3)  that  tmder 
the  charge  the  Jury  could  not  find  in  favor 
of  appellants,  unless  the  consulting  engineer 
and  public  improvement  committee  acted  ca- 
priciously or  fraudulently,  or  failed  to  exer- 
cise an  honest  Judgment  as  to  the  classifica- 
tion of  nuiterial  referred  to;  (4)  Uiat  it  failed 
to  submit  to  the  Jury  the  issue  as  to  whether 
tbe  consulting  engineer  and  public  improve- 
ment committee  failed  to  pass  upon  the  ques- 
tion submitted  to  them  in  regard  to  the 
classification  of  material  excavated."  To 
correct  the  supposed  errors  thus  urged  to' 
the  main  charge,  the  appellants  asked  the  fol- 
lowing special  Instructions:  "If  from  the 
evidence  you  believe  that,  during  the  prose- 
cution of  the  contract  between  plaintiffs  and 
the  defendant,  they  encountered  material  In 
led^e  form,  which,  in  the  ordinary  and  usual 
and  workmanlike  manner  of  removing  the 
same,  required  blasting;  and  you  further  find 
that  the  city  engineer  refused  to  allow  plain- 
tilfs  an  estimate  for  such  material  at  the 
rate  of  three  dollars  for  each  cubic  yard 
thereof  removed  by  plaintiffs,  and  that  plain- 
tiffs appealed  from  the  decision  of  said  city 
engineer  to  the  consulting  engineer  and  com- 
mittee on  public  Improvements:  and  you  fur- 
ther find  that  in  the  opinion  of  said  ccm- 
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'Sdltlng  engineer  and  committee  on  public 
Improvements  said  material  so  encountered 
was  a  ledge  whlcb,  In  the  ordinary  and 
-workmanlike  manner  of  removing  the  same, 
required  blasting,  and  the  said  consulting 
■engineer  and  public  improvement  committee 
failed  or  refused  to  estimate  the  same,  and 
allow  plaintiffs  therefor,— then  you  are  in- 
structed that  their  actions  in  the  premises 
would  be  legal  or  constructive  fraud,  and  if 
they  rendered  a  decision,  with  the  knowledge 
of  such  facts,  adverse  to  plaintiffs,  such  de- 
cision would  not  be  binding  upon  plaintiffs, 
but  they  would  be  entitled  to  recover  for  all 
of  such  material  so  encountered  and  re- 
moved, irrespective  of  such  decision.  If, 
trom  the  evidence  the  Jury  believe  that.  In 
-the  prosecution  of  the  work  contracted  for, 
'the  plaintiffs  encountered  material  In  ledge 
form,  whlcb.  In  the  ordinary  and  workman- 
like manner  of  removing  the  same,  required 
blasting,  and  that  the  city  engineer  refused 
to  estimate  the  same,  or  allow  plaintiffs  com- 
-pensatlon  therefor,  at  the  rate  of  three  dol- 
lars per  cubic  yard;  and  you  further  find 
that  plaintiffs  appealed  from  the  decision  of 
said  city  engineer  to  the  consulting  engineer 
-and  the  committee  on  public  Improvements, 
and  that  plaintiffs  made  an  honest  effort  to 
have  said  consulting  engineer  and  commit- 
tee on  public  improvements  determine  or  de- 
cide said  appeal,  and  that  said  consulting 
engineer  and  committee  on  public  improve- 
ments have  not  decided  or  determined  said 
appeal,— then  you  are  Instructed  that  the 
plaintiffs  are  entitled  to  recover  at  the  rate 
of  three  dollars  per  cubic  yard  for  all  of  snch 
material.  If  any,  you  find  from  the  testimony 
they  so  encountered  and  removed."  And  the 
court's  refusal  to  give  them  Is  also  assigned 
as  error.  These  assignments  will  be  consid- 
ered together. 

Tn  regard  to  the  first  objection  assigned 
to  the  charge:  If,  as  is  urged  in  the  first 
objection  to  the  main  charge,  there  is  "no 
-provision  in  the  contract  requiring  any  dis- 
pute as  to  classification  for  material  exca- 
vated to  be  submitted  to  the  consulting  engi- 
neer and  Improvement  committee,"  we  can- 
not perceive  why  appellants  submitted  such 
.question  to  them  for  decision,  or  why,  hav- 
'Ing  submitted  such  question  to  them,  they 
could  complain  of  their  failure  to  decide  It 
If,  under  the  contract,  the  question  could  not 
be  submitted  to  the  consulting  engineer  and 
Improvement  committee,  then  the  opinion  of 
-the  city  engineer  that  the  material  was  not 
such  ledge  and  rock  as  required  blasting  was 
final,  and  determined  the  question. 

In  regard  to  the  second,  third,  and  fourth 
objections  urged:  It  will  be  observed,  from 
uur  statement  of  the  pleadings  of  appellants, 
that  they  do  not  In  any  way  complain  that 
the  consulting  engineer  and  Improvement 
'Committee  committed  a  gross  error  in  decid- 
ing the  question  submitted  for  their  opinion, 
nor  is  tbnre  any  allegation  in  appellants' 
.pleadings  that  said  engineer  and  improve- 


ment committee  failed  or  refused  to  pass 
upon  the  question  submitted  to  them.  On 
the  contrary,  it  Is  specifically  averred  that 
the  "city  engineer.  In  pursuance  of  his  inten- 
tion and  purpose  to  wrong  and  defraud  plain- 
tiffs, arrogantly,  insolently,  wrongfully,  and 
fraudulently  assumed  the  right  to  construe 
the  contract,  and  to  act  as  the  arbitrator  of 
plaintiffs'  rights  thereunder,  by  a  wiUfnJ 
mlsconstnictlon  of  the  contract  held  and  de- 
clared that  said  excavations  were  not  classi- 
fied as  hard  rock,  and  the  consulting  engi- 
neer and  public  Improvement  committee,  con- 
spiring with  said  engineer  and  defendant  to 
defraud  plaintiffs,  did  concur  with  said  city 
engineer  in  a  willful  misconstruction  of  said 
contract"  It  is  the  duty  of  the  court  to  con- 
form its  charge  to  the  pleadings  and  the 
evidence,  and  It  cannot  submit  to  the  Jury 
an  issue  not  raised  by  both.  If  appellants, 
as  a  ground  of  action,  relied  upon  the  fail- 
ure of  the  consulting  engineer  and  public  Im- 
provonent  committee  to  decide  a  disputed 
question  properly  presented  to  them,  or.  If 
decided,  upon  a  gross  error  In  their  opinion, 
they  should  have  alleged  snch  failure  or  er- 
ror in  their  pleadings. 

It  is  insisted  by  appellants  under  these  as- 
signments that  when  the  Jury  found  as  facta 
that  the  material  was  ledge  or  rock  which. 
In  the  opinion  of  the  engineer,  required  blast- 
ing for  its  removal,  the  contract  classified  It 
as  hard-rock  excavation,  and  they  were  enti- 
tled to  pay  for  it  as  such,  regardless  of  -what 
classification  the  city  engineer  or  consulting 
engineer  and  public  Improvement  committee 
decided  to  place  on  it  This  assumes  that,  in 
the  opinion  of  the  engineer,  the  material  was 
ledge  or  rock  which  required  blasting  for  Its 
removal.  There  is  nothing  to  warrant  this 
assumption.  On  the  contrary,  it  clearly  ap- 
pears that  the  opinion  of  the  city  engineer 
vas  that  the  material  did  not  require  blast- 
ing for  its  removal,  and  that  it  should  not 
therefore,  be  classified  as  hard  rock.  It  was 
from  this  opinion  that  appellants  appealed 
to  the  consulting  engineer  and  public  im- 
provement committee,  and  the  appeal  was 
for  the  purpose  of  determining  whether  or 
not  the  opinion  of  the  city  engineer  was  cor- 
rect If  the  contract  and  specifications  had 
provided  that  any  material  In  ledge  form 
which,  in  the  ordinary  and  usual  and  work- 
manlike manner  of  removing  the  same,  re- 
quired blasting,  should  be  classified  as  hard 
rock,  then  the  ordinary  and  usual  and  work-' 
manlike  manner  of  removing  the  material  by 
blasting  would  determine  Its  classification. 
But  there  is  no  such  provision  in  the  con- 
tract It  speeitically  provides  that  "only  such 
ledge  and  rock  that  in  the  opinion  of  the  engi- 
neer requires  blasting  for  removal  •  •  • 
will  be  estimated  as  hard-rock  excavation." 
If  the  material  was  such  ledge  or  rock  as. 
In  the  opinion  of  the  engineer,  did  not  re- 
quire blasting  for  its  removal,  then  it  should 
be  not  estimated  as  hard-rock  excavation, 
unless  appellants  appealed  to  the  consulting 
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engineer  and  public  Improvement  committee 
for  a  decision  of  the  matter;  and  If,  on  the 
appeal,  the  opinion  on  classification  of  the 
city  engineer  was  sustained,  their  finding  on 
the  question  would  be  final,  unless,  as  al- 
leged by  appellants,  they  acted  capriciously 
or  fraudulently,  or  failed  to  exercise  an  hon- 
est judgment  In  determining  the  question. 
We  are  of  the  opinion,  therefore,  that  the 
court  did  not  err  either  in  giving  the  para- 
graphs of  the  main  charge  quoted,  or  in  re- 
fusing to  give  said  special  charges  asked  by 
appellants  for  the  purpose  of  correcting  the 
supposed  errors  In  the  charge  given  by  the 
court 

What  we  have  said  under  the  foregoing 
assignments  of  error  applies  with  equal 
force  to  those  which  complain  of  the  court's 
refusal  to  give  special  charges  Nob.  3  and  4, 
requested  by  appellants'  counsel. 

Id  the  ninth  paragraph  of  its  charge  the 
court  Instructed  the  Jury  as  follows:  "(9)  If 
yon  find  for  the  defendant  city  on  the  Issue 
of  the  abandonment  of  the  contract  under  the 
instmctions  heretofore  given  you  in  this 
cliarge,  then  yon  are  Instructed  not  to  con- 
sider plaintiffs'  claim  for  loss  of  profits  by 
reason  of  not  completing  the  construction  of 
the  sewers,  but  the  defendant  city  is  entitled 
to  recover  from  plaintiffs  any  and  all  sums 
of  money  by  it  necessarily  expended  or  paid 
to  the  Greenville  Construction  Ck)mpany  in 
completing  said  sewer  system,  over  and 
above  the  contract  price  which  the  defendant 
city  agreed  to  pay  plaintiffs."  The  objec- 
tions assigned  to  this  paragraph  of  the 
charge  are  (1)  that  there  was  no  testimony 
lotrodnced  to  show  that  the  amount  paid  to 
the  Greenville  Construction  Company  ex- 
ceeded the  price  which  appellee  had  agreed 
to  pay  appellants;  (2)  that  the  undisputed 
evidence  showed  that  the  contract  price 
which  the  city  agreed  to  pay  appellants  and 
the  contract  price  which  the  city  agreed  to 
pay  the  Greenville  Construction  Company 
n-ere  not  the  same;  and  (3)  that  the  work 
done  under  the  two  contracts  was  not  upon 
the  same  plans  and  specifications.  To  correct 
the  supposed  errors  in  the  charge,  appel- 
lanta  aslvcd  the  court  to  give  the  following 
special  instructions:  "You  are  Instructed 
that  the  defendant  city  seeks  to  recover  over 
against  the  plaintiffs  the  contract  price  paid 
the  Greenville  Construction  Company  in  com- 
pleting the  sewers,  but,  as  the  uncontro- 
Tetted  testimony  shows  that  there  was  a  ma- 
terial variance  between  the  plans,  specifi- 
cations, and  prices  in  the  Greenville  contract 
from  the  plans,  specifications,  and  prices  In 
the  plaintiffs'  contract,  therefore  the  defend- 
ant city  In  no  event  is  entitled  to  recover 
Itom  the  plaintiffs  any  money  so  paid  the 
Greenville  Construction  Company.  You  are 
'iMtmcted  that  the  defendant  city  seeks  to  re- 
cover over  against  the  plaintiffs  the  contract 
prlre  paid  the  Greenville  Construction  Com- 
pany in  completing  the  contract,  but  there  is 
DO  evidence  introduced  showing  the  reasoa- 
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able  value  of  the  work  so  done  by  the  Oreea- 

ville  Construction  Company.  Therefore,  If 
you  believe  from  the  evidence  that  the  de- 
fendant city,  in  reletting  said  contract  to  the 
Greenville  Constinictlon  Company,  materially 
changed  the  plans,  specifications,  and  prices 
as  fixed  in  plaintiffs'  contract  with  defendant 
city,  then  the  defendant  city  Is  not  entitled 
to  recover  anything  against  plaintiffs  for 
money  so  expended."  The  contract  provides 
that  if,  in  the  opinion  of  the  city,  the  work, 
or  any  portion  thereof,  is  not  being  done  in 
accordance  with  Its  terms,  or  is  not  pro- 
ceeded with  at  the  rate  which  will  Insure 
the  completion  of  the  work  in  the  manner, 
with  such  materials,  in  such  quantities,  and 
at  such  dates,  as  are  expressed  in  the  con- 
tract and  specifications,  then  it  shall  be 
lawful  for  the  city  to  proceed  forthwith,  and 
cause  to  be  executed  all  said  work  so  im- 
properly performed,  and  to  supply  new  ma- 
terials for  those  which  are  of  improper  quali- 
ty, or  use  such  materials  as  may  be  found 
on  the  works,  or  employ  such  additional  men 
as  the  city  may  deem  expedient,  by  "day 
work"  or  otherwise,  to  properly  forward  and 
complete  the  works,  or  to  expel  the  contract- 
ors, forcibly  if  necessary,  and  proceed  to 
complete  said  work  at  their  sole  charge  and 
expense,  without  prejudice  to  the  rights  of 
the  city  to  recover  damages  of  the  contract- 
ors for  breach  of  this  contract,  after  having 
given  notice  thereof  in  writing  three  days  be- 
fore employing  additional  men,  or  procuring 
such  additional  and  proper  material,  or  ex- 
pelling the  contractors,  and  that  the  entire 
expense  incurred  in  executing  the  whole 
of  said  work  shall  be  allowed  and  paid  by 
the  contractors  to  the  city  in  accordance  with 
the  decision  of  the  engineer,  from  whose  de- 
cision there  shall  be  no  appeal.  After  ap- 
pellants ceased  work  under  the  contract,  the 
city,  after  giving  them  the  three-days  notice 
as  required  therein,  entered  into  a  contract 
with  the  Greenville  Construction  Company  to 
complete  its  system  of  sanitary  sewers.  This 
contract  is  In  a  number  of  its  provisions  es- 
sentially different  from  the  original  contract 
assigned  to  appellants.  To  hold  appellants 
liable  to  the  city,  under  the  provision  of  the 
contract  quoted.  It  should  be  made  to  ap- 
pear (1)  that  the  contract  made  with  the 
Greenville  Construction  Company  was,  as  to 
the  labor  to  be  performed  and  materials  fur- 
nished, substantially  the  same  as  the  original 
contract;  (2)  It  should  be  made  to  appear 
with  reasonable  degree  of  certainty  the  cost  to 
the  city  had  appellants  completed,  according 
to  the  terms  of  the  contract,  the  sewer  system; 
(3)  that  the  cost  to  the  city  would  have  been 
less  than  it  reasonably  or  necessarily  incurred 
In  taking  charge  of  (either  through  itself  or 
another)  and  completing  the  system  accord- 
ing to  the  original  plans  and  specifications. 
Proof  of  the  last  two  requirements,  if  the 
first  were  established,  would  be  furnished  by 
a  decision  of  the  engineer  such  as  is  provided 
for  in  the  clause  of  the  original  contract 
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VMbeA.  L  e.  tf  tlM  contract  with  tli«  Oreen-  i 
«ille  Constrnctlon  Company  were  such  as  ad-  | 
mttted  of  a  decision  of  the  engineer  as  to  ! 
the  liability  of  appellants  to  the  city  for  the 
difference  between  the  amount  it  paid  the 
latter  company  and  what  it  would  have  had 
to  pay  bad  the  original  contract  been  per- 
formed. But,  as  we  hare  atated,  the  two 
contracts  are  different  in  a  number  of  essen- 
tial features  as  to  the  work  to  be  performed 
and  material  to  be  furnished.  Besides,  the 
Greenville  contract  allows  the  contractors  for 
the  same  kind  and  character  of  work  and 
material  much  greater  prices  than  was  al- 
lowed appellants  nnder  their  contract.  For 
instance,  the  Greenville  contract  allows,  "for 
each  cubic  yard  excavation  classified  as  loose 
rock,  $3.00,"  whereas  the  original  contract 
allowed,  "for  each  cubic  yard  excavation 
classified  as  loose  rock,  93."  The  Greenville 
contract  allowed,  "for  each  cubic  yard  extra 
brickwork  ordered  by  the  engineer,  |16." 
The  original  contract  allowed,  "for  each  cu- 
bic yard  extra  brickwork  In  place  ordered 
by  t^e  engineer,  911."  Diflerence  in  prices 
in  about  the  same  proportion  as  those  illus- 
trated appear  throughout  the  contracts,  in 
favor  of  the,  Greenville  Construction  Com- 
pany. There  is  no  evidence  to  show  that  this 
difference  in  favor  of  the  latter  company  in 
prices  is  reasonable  or  necessary  to  the  per- 
formance of  the  original  contract.  The  pay 
fixed  for  the  work  was  agreed  upon  between 
the  city  council  and  the  construction  com- 
pany. Therefore  a  decision  of  the  city  en- 
gineer as  to  the  diflerence  as  to  cost  to  the 
city  under  the  two  contracts  could  only  be 
arrived  at  from  an  estimate  of  what  It  would 
have  cost  the  city  under  the  original  con- 
tract and  what  It  actually  did  cost  under 
the  one  made  with  the  GreenriUe  Company, 
witiiont  regard  to  whether  the  prices  paid 
under  the  latter  were  reasonable  or  necessar 
ry.  For  the  appellee  to  take  and  appropriate 
to  its  use  appellants'  property  or  money  due 
them  in  its  hands  In  the  summary  manner 
provided  by  the  original  contract.  It  must 
bring  itself  strictly  within  the  provisions  of 
the  contract.  The  evidence  cleariy  shows 
that  it  has  not  done  this,  and,  in  our  opinion, 
from  the  very  nature  of  the  contracts.  It  is 
unable  to  do  so.  Yet,  under  cover  of  this 
provision  of  the  contract,  it  has  confessedly 
taken  and  appropriated  to  Its  own  use  the 
sum  of  $26,641.79,  which  it  admits  appellants 
earned  under  the  original  contract  We  have 
searched  the  record  in  vain  for  anything  that 
gives  the  city  a  semblance  of  claim  or  shad- 
ow of  right  to  this  money,  and  have  earnest- 
ly looked  through  appellee's  brief  of  123 
pages  to  find  something  that  would  uphold 
the  Judgment  of  the  trial  court  In  sustain- 
ing this  action  of  the  city,  but  In  vain.  The 
court  erred  In  giving  in  its  main  charge  the 
paragraph  last  quoted,  and  in  refusing  to 
give  the  special  charges  requested  by  appel- 
lants, for  the  purpose  of  curing  such  error. 
We  do  not  think  there  was  any  error  In  tb* 


court's  refusal  to  permit  api^Uants  to  proTe 
that,  prior  to  the  letting  of  the  contract,  tbe 
city  knew  that  conglomerate  and  cemented 
gravel  would  be  encountered  in  the  con- 
struction of  the  sewers.  Such  evidence  was 
not  material  to  any  proper  issue  in.  the  case^ 
and  the  city's  failm-e  to  disclose  such  knovrl- 
edge  to  the  appellants  would  not  on  the  part 
of  the  city  constitnte  such,  fraud  in  enterlnfir 
Into  the  contract  as  would  autfaorlae  tbe 
court  to  avoid  it  on  that  ground.  The  con- 
tract specifically  provided  for  the  classifica- 
tion and  estimates  to  be  made  of  the  mate- 
rial enconntered  in  excavations,  and  under  it 
all  excavations  which  did  not  come  under 
hard-rock  or  loose-rock  speciScatlons  were  to 
be  classed  as  earth  excavations,  and,  if  tliere 
was  any  disagreement  between  the  parties  as 
to  how  the  materials  excavated  should  be 
classed,  the  contract  provided  for  the  settle- 
ment of  such  disagreements  by  an  appeal  to 
the  consulting  engineer  and  public  improve- 
ment committee. 

We  do  not  think  that  appellants  are  in  an 
attitude  to  complain  either  of  the  action  of 
the  d^  or  its  offices  in  hindering,  delaying, 
or  obstructing  work  upon  the  sewers  under 
the  contract  made  with  Hlndry  until  such 
ccmtract  was  actnally  assigned  to  them,  and 
the  assignment  ratified  by  the  dty  council, 
even  tboagfa  tbe  city  may  have  known  that 
appellants  had  pmrhased  the  contract  from 
Hindry.  Therefore  the  court  did  not  err  in 
excluding  the  evidence  offered  by  appellants 
to  show  that  the  city  delayed,  hindered,  and 
obstructed  the  work  on  the  sewer  system  be- 
fore the  Bssignment  and  ratification  thereof 
of  the  contract  by  Hlndry  to  appellants. 
While  the  contract  was  Hlndry's,  he  alone 
could  complain  of  the  wrongful  acts  of  the 
city  or  Its  officers  In  hindering  him  or  his 
employSs  In  its  performance.  After  the  con- 
tract was-  assigned  to  appellants,  and  the 
assignment  ratified  by  the  council,  any  evi- 
dence tending  to  show  that  the  city  or  Its 
(^cers  wrongfully  hindered,  delayed,  or  ob- 
structed them  In  their  work,  so  as  to  moke 
it  Impracticable  for  them  to  perform  their 
part  of  the  contract,  without  incurring  a 
greater  expense  than  would  have  been  lu- 
ciMTed  had  not  such  wrongful  lilndrance,  de- 
lay, and  obstruction  been  caused,  was  ad- 
missible as  tending  to  show  damages  against 
the  city,  and  that  they  did  not  wrongfully 
or  without  just  cause  abandon  their  work 
under  the  contract. 

We  do  not  think  that  the  appellants  can 
complain  of  the  refusal  of  the  court  to  per- 
mit them  to  prove  that  the  appellee  allowed 
the  tlreenvlUe  Construction  Company  to  use 
less  expensive  material  In  constructing  the 
sewers  than  the  material  it  required  them 
to  use  in  their  work  under  the  contract.  .\s 
is  shown  and  urged  by  appellants,  the  con- 
tracts were  different,  and,  being  different 
It  is  a  matter  of  no  moment  to  appellants 
what  kind  of  material  tbe  Greenville  Con- 
struction Company  was  permitted  to  nae  in 
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constrnctlon.  If  it  were  sbown  the  con- 
tracts are  BnbstantiaQy  the  saiue  as  to  the 
material  reqnlred,  and  were  otherwise  such 
as  to  make  appellants  liable  to  the  city  for 
the  difference  In  the  cost  of  their  perform- 
ance, then  such  teetimouy  as  is  complained 
of  in  appellants'  twenty-sixth  assignment  of 
error,  for  Instance,  would  inure  to  their  bene- 
fit 

On  account  of  the  errors  in  the  court's 
charge  indicated,  and  its  error  in  falling  to 
gire  the  special  charges  asked  by  appellants 
correcting  the  errors  in  the  main  charge,  the 
Judgment  of  the  district  court  is  reversed, 
and  the  cause  remanded. 

On  Motion  for  Rehearing. 

(May  29.  1901.) 

If,  as  is  contended  by  defendant  in  error, 
there  were  no  material  difference  t)etween 
the  contract  under  which  plalntifTs  in  error 
undertook  to  construct  the  sewer  system  and 
that  made  between  the  city  and  the  Green- 
ville Construction  Company,  save  such 
changes  as  under  the  original  contract  the 
city  engineer  was  authorized  to  make,  still, 
after  a  thorough  consideration  of  this  mo- 
tion, we  have  been  unable  to  conclude  that 
we  ■wen  in  error  in  holding  in  our  original 
opinion  that  there  is  no  eviaence  in  the  rec- 
ord to  show  that  the  dlfterence  In  prices  in 
favor  of  the  Greenville  Construction  Com- 
pany for  the  same  character  of  work  and 
material  from  those  agreed  upon  in  the  orig- 
inal contract  was  either  reasonable  or  nec- 
essary to  Its  performance.  As  Is  said  by 
counsel  for  defendant  In  error  in  this  mo- 
tion: *X3ood  conscience  and  fair  dealing 
towards  the  defaulting  contractor  required 
that  the  city  should  get  the  work  done  as 
cheaply  as  possible  under  the  circumstances, 
and  hence  the  city  had  no  right  to  charge 
the  contractors  with  more  than  the  lowest 
figure  at  which  it  could  have  gotten  the 
vork  done  and  materials  furnished.  More 
tlian  that  price  it  was  not  necessary  for  the 
rity  to  expend,  and  more  than  the  necessary 
fipense  the  city  could  not  have  legally  or 
equitably  charged  against  the  defaulting 
contractors."  If  there  is  no  evidence  in  the 
record  that  the  city  fulfilled  its  duty  to  the 
defanlting  contractors  in  getting  the  work 
completed  for  the  cheapest  price  obtainable, 
its  right,  under  the  argument  of  its  own 
coonsel,  to  charge  th^u  with  the  expenses 
incurred  in  the  compIetlMi  of  the  contract. 
Is  not  shown.  Upon  this  issue  au  that  the 
evidence  in  this  record  shows,  or  tends  to 
>bow,  is  an  estimate  of  what  it  would  have 
itwt  the  city  to  have  completed  the  sewer 
system  under  the  abandonea  contract,  and 
what  it  actually  cost  under  the  one  made 
with  the  Greenville  Construction  Company, 
and  that  according  to  this  estimate  the  city 
luid  to  pay  $31,021.75  more  than  it  would 
iMve  cost  bad  plaintiffs  in  en-or  completed 
uie  system  under  their  contract    It  was  to 


the  city's  Interest  to  make  the  estimate  of 
the  cost  to  it  imder  the  abandoned  contract 
as  low  as  possible,  and  to  estimate  the  cost 
of  completion  under  the  coutracc  witn  tb« 
construction  company  at  the  highest  figures. 
While  the  cost  of  the  completion  of  the 
sewer  system  is  a  matter  of  matuematical 
calculation,  and  can  be  certainly  determined, 
yet  what  it  would  have  cost  had  plainttSs 
in  error  completed  it  under  the  original  con- 
tract Is  more  or  leas  problematical.  Accord- 
ing to  the  city's  answer,  when  the  contract 
was  let  It  was  estimated  by  the  city  to  be 
about  $331,209.45,  and  when  the  city  an- 
swered It  estimated  It  at  the  stun  of  $200,- 
480.82.  If  the  first  estimate  made  was  cor- 
rect, the  city  made  by  plaintiffs  in  error 
abandoning  the  contract.  If  the  second  Is 
a  correct  estimate,  the  city  sustained  a  loss 
by  Its  abandonment.  This  discrepancy  in 
the  estimates  is  simply  mentioned  to  show 
that  the  party  making  them  is  not  infallible, 
and  to  demonstrate  the  Importance  of  show- 
ing the  accuracy  of  the  data  upon  which 
they  are  made. 

It  appears  from  the  pleadings  and  evidence 
in  the  case  that  when  the  contract  was  aban- 
doned by  plaintlfb  In  error  about  one-third 
of  the  work  was  done.  For  the  work  done 
by  them  they  were  allowed,  by  the  estimates 
of  the  city  engineer,  $124,860.53.  If  a  third 
of  the  work  was  done  when  the  contract 
was  abandoned,  taking  Its  estimate  as  a 
basis,  It  would  have  cost  the  city  «:i49,721.06 
more  to  have  completed  its  sewer  system  un- 
der their  contract,  which  would  have  made 
a  total  cost  to  the  city  of  $374,581.59,  had  it 
been  completed  by  plaintiffs  In  error,  which 
Is  $49,231.24  more  than  fhe  city  engineer's 
estimate  ($325,350.35)  of  the  cost  to  the  city 
had  they  completed  it.  This  shows  there  Is 
an  error  somewhere  along  the  line  in  calcu- 
lating estimates  of  costs,  and  demonstrates 
the  Importance  of  producing  in  evidence  the 
data  from  which  the  estimate  of  what  such 
cost  would  have  been  can  ue  made  with 
some  degree  of  certainty. 

That  provision  in  the  contract,  quoted  In 
our  original  opinion,  which  authorizes  the 
city,  in  certain  events,  to  proceed  with,  and 
cause  to  be  executed,  the  work  contracted  to 
be  performed  by  platntifTs  In  error,  and  8tii>- 
ulathig  that  the  expenses  incurred  in  execut- 
ing the  work  shall  be  allowed  and  paid  by 
the  contractors  to  the  city  in  accordance  with 
the  decision  of  the  city  engineer,  does  not  ex- 
pressly authorize  the  city,  upon  the  happen- 
ing of  any  of  the  events,  to  contract  with 
another  to  do  the  work  and  furnish  the  ma- 
terial contracted  to  be  done  and  furnished 
by  the  original  contractors.  It  seems  to  con- 
template rather  that  the  city  itself  should 
complete  the  contract  which  the  contractors 
failed  to  carry  out,  and,  in  the  event  of  its 
doing  so,  the  expenses  inciu-red  should  be 
allowed  and  paid  by  the  contractors  to  the 
city,  in  accordance  with  the  decision  of  the 
engineer,  and  that  his  decision  should  !>• 
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flnaL  It  certainly  was  not  Intended  by  it 
that  If  the  city.  Instead  of  taking  charge  of 
and  performing  the  work  Itself,  should  make 
a  contract  with  another  for  constructing  its 
sewer  system,  the  decision  of  the  city  en- 
gineer should  absolutely  bind  plaintiffs  in 
error  to  the  city  for  the  expenses  incurred  In 
executing  said  contract,  in  the  absence  of 
any  proof  that  such  contract  was  either  rea- 
sonable or  the  best  that  could  be  made  by 
the  city  under  the  circumstances.  And,  as 
we  have  said  before,  there  is  no  evidence 
tending  to  show  that  the  prices  allowed  the 
Greenville  Construction  Company,  under  the 
contract  made  by  the  city  with  it  for  the 
construction  of  the  sewer  system,  were  ei- 
ther reasonable  or  necessary  to  its  comple- 
tion. It  cannot  be  assumed  that  they  were, 
from  the  mere  fact  that  the  city  entered  into 
the  contract  with  said  company.  Proof  that 
it  became  necessary  for  the  city  to  make 
such  a  contract  by  reason  of  the  default  of 
plaintiffs  in  error;  that  such  contract  was 
in  its  terms  reasonable,  and,  under  the  cir- 
cumstances, just  towards  the  original  con- 
tractors, having  a  regard  to  their  Interests 
as  well  as  Its  own;  the  best  the  city  could 
make,  under  the  circumstances  (and  not  the 
decision  of  the  city  engineer),— is,  in  our  opin- 
ion, indisputably  necessary  to  the  right  of 
the  city  to  hold  plaintiff  in  error  responsible 
and  liable  for  the  difference  between  what  it 
cost  to  complete  the  system  under  the  Green- 
ville contract  and  what  it  would  have  cost 
had  it  been  performed  by  plaintiffs  In  error. 

It  Is  clear,  from  the  allegations  in  the  city's 
answer,  that,  of  the  money  plaintiffs  were 
entitled  to,  the  city  of  San  Antonio  reserved 
the  sum  of  $20,641.79;  and  it  is  Impossible 
that  we  could  have  erred,  as  is  claimed  by 
defendant  in  error  in  his  answer,  in  stating 
in  onr  original  opinion  that  the  city  has  con- 
fessedly taken  and  appropriated  to  its  own 
use  that  sum  of  money,  which  It  admits 
plaintiffs  In  error  earned  under  the  original 
contract.  The.  amount  of  money  from  which 
this  sum  was  withheld  was  estimated  and 
determined,  as  was  provided  for  In  the  orig- 
inal contract,  by  the  city  engineer,  from 
whose  decision  the  city  did  not  either  com- 
plain or  appeal,  and  does  not  now  complain. 
Therefore  the  defendant  in  error  can  justify 
withholding  it  from  those  to  whom  it  be- 
longs, only  upon  tlie  ground  that  It  has  been 
damaged,  as  it  claims  In  Its  answer,  in  that 
sum,  by  the  failure  of  plaintiffs  in  error  to 
perform  their  contract  for  the  completion  of 
the  sewer  system. 

The  Issue  of  the  amount  of  damages.  If 
any,  sustained  by  the  city,  which  Involves  Its 
right  to  withhold  said  sum  of  money,  is  the 
only  one  which,  in  our  opinion  (save  the 
claim  of  the  intervener  as,  assignee  of  said 
fund),  was  not  properly  disposed  of  In  the 
trial  court.  Therefore,  under  authority  of 
Shirley  v.  Railway  Co.,  78  Tex.  150,  10  S.  W, 
543.  our  former  reversal  of  the  entire  Judg- 
ment is  set  aside,  and  to  this  extent  only  the 


motion  for  rehearing  Is  granted,  and  the 
Judgment  of  the  court  below- is  reversed,  and 
the  cause  remanded,  with  instructions  to  the 
court  below  to  try  the  Issue  above  stated,  and 
to  try  no  other  Issue  now  made  or  presented 
by  the  pleadings  in  the  case;  and  if,  upon 
the  trial  of  the  Issue  instructed  to  be  tried. 
It  shall  be  determined  that  the  city  is  en- 
titled to  withhold  said  sum  of  money  by  rea- 
son of  the  damages  it  claims  to  have  sus- 
tained, to  enter  final  judgment  in  favor  of 
the  city;  but  if  upon  the  trial  of  said  Issue 
it  shall  be  determined  that  the  city  is  not  en- 
titled to  withhold  said  sum  of  money,  or 
any  part  of  it,  then  to  enter  final  Judgment 
in  favor  of  plaintiffs  in  error  (plaintiffs  be- 
low) against  the  city  for  said  sum,  or  such 
part  of  it  as  It  may  be  determined  It  Is  not 
entitled  to  withhold  from  plaintiffs  In  error. 
With  this  modification  of  our  former  Judg- 
ment, the  motion  for  rehearing  is  overruled. 


EDGE  V.  GRIFFIN. 

(Court  of  avil  Appeals  of  Texas.    May  29. 

IJWl.) 

BREACH    OF    MARRIAOB    PROMISE— EVIDBNCE 
— DAMAOBS— PLBADINO. 

1.  In  an  action  for  breach  of  marriage  prom- 
ise, evidcace  as  to  previous  engagements  of 
plaiutiS  was  not  admissible  on  the  question  ok 
to  the  measure  of  damages,  it  appearing  that 
they  were  too  remote,  and  not  breached  by  rea- 
son of  any  fault  on  her  part. 

2.  In  a  suit  for  breach  of  marriage  promise, 
evidence  showing  that  one  other  ,than  defend- 
ant had  visited  plaintiff  with  ma'trimonial  in- 
tentions was  inadmissible,  it  not  having  beeo 
pleaded,  and  it  not  appearing  that  she  encour 
aged  the  purpose  of  such  person. 

3.  In  an  action  for  breach  of  marriage  prom- 
ise, defendant  could  not  show,  in  mitigation  of 
damages,  that  he  was  unable  to  perform  the 
contract  owing  to  ill  health,  such  defense  not 
having  been  pleaded. 

4.  A  contract  of  marriage  may  be  establish- 
ed by  facts  and  circumstances,  it  not  being  nec- 
essary that  it  should  in  every  case  be  depend- 
ent on  an  express  promise. 

5.  Where  plaintiff  sued  for  breach  of  mar- 
riage promise,  the  cause  of  the  breaking  off  by 
plaintiff  of  other  engagements  to  marry  could 
not  be  inquired  into. 

Appeal  from  district  court,  Collin  county; 
J.  E.  Dlllard,  Judge. 

Action  for  breach  of  marriage  promise  by 
Jennie  Edge  against  J.  P.  Griffin.  From  a 
Judgment  in  favor  of  defendant,  plaintiff  ap- 
peals.    Reversed. 

Terrell  &  Reeves  and  Garnett,  Smith  & 
Merritt,  for  appellant.  Abemathy  &  Bever- 
ly, for  appellee. 

FISHER,  O.  J.  This  Is  a  suit  by  appellant 
against  appellee  for  damages  for  breach  of 
promise  of  marriage.  The  defendant  an- 
swered by  general  denial  only.  Judgment  In 
favor  of  appellee. 

The  evidence  complained  of  In  appellant's 
first  assignment  of  error  was  not  admissi- 
ble. If  such  testimony  could  be  admlssiblp 
for  any  purpose,  there  was  no  pleading  to 
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authorize  It  We  do  not  see  how  It  could 
be  admissible  on  the  question  as  to  tbe 
measure  of  damages,  for  the  previous  en- 
gagements testified  about  were  too  remote, 
and  they  were  not  breached  by  reason  of 
any  fault  upon  the  part  of  appellant 

The  second  assignment  of  error  is  well 
taken.  The  fact  that  the  witness  Newman 
Tisited  the  plaintiff  with  matrimonial  inten- 
tions was  not  pleaded.  It  does  not  appear 
that  he  was  encouraged  in  this  purpose  by 
the  appellant. 

Tbe  general  denial  did  not  authorize  the 
testimony  complained  of  in  the  third  assign- 
ment of  error.  If  the  appellee  sought  to  mit- 
ijmte  tbe  damages  resulting  from  the  breach 
of  the  marriage  contract  by  reason  of  in- 
ability to  perform  it  on  account  of  111  health, 
it  should  have  been  pleaded. 

■While  we  do  not  approve  the  exact  lan- 
guage of  the  charge  refused,  as  set  out  un- 
der the  fourth  and  fifth  assignments  of  er- 
rors, we  think  that,  In  view  of  reversal,  it 
would  be  proper,  in  a  charge  correctly  fram- 
mI,  for  the  court  to  submit  tbe  issue  therein 
stated  to  tbe  Jury.  A  contract  of  marriage 
fan  be  established  like  any  other  contract. 
The  agreement  may  be  established  by  facts 
and  circumstances,  and  it  is  not  necessary 
that  it  should  always  be  dependent  upon  an 
oipress  promise.  Having  held  that  the  tes- 
timony with  reference  to  plalntlflTs  previous 
enKagemeutB  was  inadmissible,  it  necessarily 
follows  that  the  sixth  assignment  of  error 
Is  well  taken.  Of  course,  if  it  was  not  ad- 
missible to  establish  tbe  fact  of  previous 
engagements,  the  cause  of  their  being  broken 
off  could  not  be  inquired  into.  The  same 
may  be  said  with  reference  to  the  testimony 
complained  of  In  tbe  eighth  and  ninth  as- 
signments of  errors.  The  correspondence  be- 
tween plaintiff  and  tbe  parties  mentioned 
was  not  admissible. 

For  the  errors  stated,  the  Judgment  will  be 
lerersed.  and  the  cause  remanded.  Revers- 
ed and  remanded. 


CURTIS  V.  GULP,  C.  &  8.  F.  RT.  00. 

(Court  0^  Gvil  Appeals  of  Texas.    May  29, 
1901.) 
RAILROADS— PERSONAL  INJURIES  —  ACCIDENT 

AT  CROSSINO— FAILURE  TO  SOUND  WHISTLE 

-INSTRnCTION— CITY      ORDINANCE— CONSTI- 

TUTIONALITT. 

1.  Under  Const  art.  1,  <  28,  declaring  that 
the  legialatare  only  shall  nave  power  to  sus- 
l>end  tbe  laws  of  tbe  state,  and  Rev.  St.  art. 
4507,  reoniring  locomotives  to  whistle  at  cross- 
ism.  Dallag  city  ordinance  prohibiting  the  blow- 
ing of  a  steam  whistle  in  tbe  city  limits  is  un- 
constitutional, and  hence,  in  a  suit  against  a 
railroad  for  injuries  caused  by  being  struci; 
bf  a  train  at  a  crossing  in  the  city  of  Dallas, 
it  was  error  to  refuse  to  charge  that  it  was  the 
dnty  of  defendant  to  sound  the  whistle  at  the 
etomng. 

.  2.  Under  Rev.  St  art  4507,  requiring  locomo- 
tire  whistles  to  be  sounded  within  80  rods  of 
■  rimitiiigg,  it  is  the  duty  of  a  railroad  company 
to  aoand  the  whistle  on  starting  to  move  within 
°0  tods  of  a  crossing. 


Error  from  district  court,  Dallas  county; 
W.  J.  J.  Smith,  Judge. 

Action  by  Louis  Curtis  against  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company. 
From  a  Judgment  in  favor  of  defendant, 
plalutiCC  brings  error.    Reversed. 

Saner  &  Saner,  for  plaintiff  in  error.  J. 
W.  Terry  and  Wm.  H.  Clark,  for  defendant 
in  error.    . 

COLLARD.  J.  This  is  an  action  by 
plaintiff  in  error  for  damages  for  Injuries 
alleged  to  have  been  infiicted  by  defendant 
in  error  in  the  city  of  Dallas  by  being  struck 
by  defendant  in  error's  freight  train  on  the 
night  of  the  10th  of  January.  1899,  while  be 
was  crossing  the  track  at  a  street  crossing 
in  a  wagon  or  buggy,  during  a  rain,  on  a 
dark  night.  We  find  no  error  In  the  action 
of  the  lower  court  except  in  the  refusal  to 
instruct  the  Jury  that  it  was  tbe  duty  of 
defendant  to  blow  tbe  whistle  as  required 
by  the  statute.  Rev.  St  art  4507.  It  is 
true,  the  ordinances  of  the  city  prohibited 
the  blowing  of  a  steam  whistle  of  a  loco- 
motive in  the  city  limits,  but  the  city  bad 
no  power  to  suspend  tbe  statute  in  that  par- 
ticular. Const  art.  1,  {  28,  declares  that 
no  power  to  suspend  tbe  laws  of  tbe  state 
shall  be  exercised  except  by  tbe  legislature, 
and  this  power  cannot  be  delegated  to  a 
municipal  corporation.  Burton  v.  Dupree, 
19  Tex.  Civ.  App.  276,  46  S.  W.  272.  We  are 
therefore  compelled  to  hold  that  the  ordi- 
nance of  tbe  city  of  Dallas  prohibiting  the 
blowing  of  a  steam  whistle  in  Dallas  by  a 
railway  locomotive  Is  unconstitutional.  To 
give  the  ordinance  effect  vrould  be  to  annul 
the  statute.  It  is  true  that  it  does  not  ap- 
pear that  tbe  train  started  to  back  towards 
tbe  crossing  where  plaintiff  was  hurt  within 
80  rods  of  the  same;  but  we  construe  tbe 
statute  to  mean  that  the  steam  whistle  of  a 
locomotive  shall  be  blown  at  least  once  on 
starting  to  move  within  the  distance  of  80 
rods  from  a  street  crossing  in  switching  be- 
tween crossings.  Any  other  construction 
would,  in  numerous  cases,  render  tbe  statute 
Inoperative.  Tbe  whistle  must  be  blown  at 
least  once  on  startlug  the  train  wit£ln  80 
rods  from  a  street  crossing.  We  find  no 
other  error  in  the  rulings  of  the  court,  but, 
because  of  the  error  pointed  out,  the  Judg- 
ment of  the  lowM"  court  is  reversed.  Re- 
versed and  remanded. 


LEART  v.  INTERSTATE  NAT.  BANK  OP 
TEXARKANA. 
(Court  of  Gvil  Appeals  of  Texas.    May  29, 
1901.) 
CORPORATIONS— DAMAOKS-DIRECTORS  —  AU- 
THORITY—INTEREST— QUORUM— JDDG- 
MENT— RES  ADJUDICATA. 
1.  Where  certain  directors  of  a  bank  are  seek- 
ing to  purchase  certain  property  from  it,  they 
cannot  participate  as  directors  in  consummat- 
ing such  sale. 
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2.  Where  only  half  of  the  directors  of  a  bank 
who  were  quahfied  to  act  for  it  in  selling  cer- 
tain property  were  present  at  the  board  meet- 
ing, there  is  no  quorum,  and  their  act  in  malt- 
ing the  sale  is  not  binding  on  the  bank. 

3.  A  judgment  determining  the  validity  of  a' 
certain  transaction  is  not  res  judicata  in  an 
action  by  a  defeated  party  against  a  third  per- 
son which  involves  the  same  transaction. 

Appeal  from  district  coart,  Bowie  county; 
J.  M.  Talbot,  Judge. 

Action  by  the  Interstate  National  Bank  of 
Texarkana  against  Dan  T.  Leary.  Krom  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Dan  T.  Leary  and  John  J.  King,  for  appel- 
lant Sheppard  &  Jones  and  Smelser  &  Ma- 
faaffey,  for  appellee. 

FISHEB,  0.  J.  On  the  6th  of  September, 
1897,  appellee  filed  suit  against  appellant  In 
the  district  court  of  Bowie  county,  and  alleg- 
ed that  in  1805  J.  W.  Stuart  &  Son  executed 
and  delivered  to  It  three  promissory  notes 
(one  for  $1,000,  one  for  ?000,  and  one  for  $500), 
each  due  in  90  days  from  date,  with  Interest 
at  10  per  cent,  per  annum  from  maturity, 
and  10  per  cent  attorney's  fees,  and  that  ap- 
I>ellaut  had  written  his  name  on  the  back  of 
each  of  said  notes  prior  to  their  delivery  to 
appellee,  and  had  thereby  become  liable  to 
appellee  as  surety  thereon;  that  the  firm  of 
J.  W.  Stuart  &  Son,  and  J.  W.  Stuart  and  B. 
W.  Stuart,  the  Individuals  who  constituted 
said  firm,  were  actually  and  notoriously  in- 
solvent,—and  prayed  for  judgment  against 
api)ellant  for  the  principal,  interest  and  at- 
torney's fees  mentioned  in  said  three  notes. 
For  answer  to  said  demand,  appellant  set 
up:  That,  If  any  such  notes  as  those  de- 
scribed in  plaintiff's  petition  bad  ever  been 
executed  by  J.  W.  Stuart  &  Son  and  by  ap- 
pellant they  had  been  paid  off  in  full,  in 
this  way:  That  on  the  2Cth  of  September, 
189.5,  J.  W.  Stuart  &  Son  were  Indebted  to 
plaintiff  in  the  sum  of  about  $6,145.73,  evi- 
denced by  nine  promissory  notes,  about  $570 
of  which  was  attorney's  fees.  That  three  of 
the  notes  were  the  same  notes  mentioned  in 
plaintiff's  petition.  That  plaintiff  brought 
suit  against  J.  W.  Stuart  &  Son,  and  attach- 
ed their  stock  of  goods  in  Texarkana,  which 
Invoiced  over  $19,000.  That  after  said  goods 
were  attached  an  order  of  sale  was  Issued 
In  said  case,  and  said  stock  was  sold  by  the 
sheriff  and  purchased  by  plaintiff  for  $5,000. 
That  after  said  goods  were  purchased  said 
J.  W.  Stuart  and  Dan  T.  Leary,  at  the  re- 
quest of  the  bank,  procured  a  purchaser 
therefor,  to  wit  P-  T.  Norwood,  who  pur- 
chased said  stock  of  goods  from  the  bank, 
and  the  consideration  was  that  he  release  his 
Hen  on  the  $5,000  paid  into  court  for  rent 
which  amounted  to  $3,872.27,  and  that  he  pay 
to  Dan  T.  Leary  the  amount  due  him  by  the 
bank  for  services  as  its  attorney  in  said  suit 
against  3.  W.  Stuart  &  Son,  and  that  he  pay 
*»  the  bank  in  cash  the  amount  of  Stuart  & 
Son's  Indebtedness  to  It.    That  said  Norwood 


paid  the  bank  the  amoiuit  of  Stuart  &.  Son's 
indebtedness,  to  wit,  the  sum  of  $5,781.30, 
and  released  his  lien  for  rent  on  the  $5,000. 
and  paid  Dan  T.  Leary  the  amount  of  at- 
torney's fees  due  him  by  the  bank;  and  the 
bank,  by  Sanders,  the  president,  and  Dalby, 
the  cashier,  executed  a  bill  of  sale  and  de- 
livered said  stock  to  him.  That  this  was 
all  done  with  the  distinct  understanding  be- 
tween the  bank,  P.  T.  Norwood,  and  Dan  a'. 
Leary  that  in  this  way  the  Indebtedness  of 
J.  W.  Stuart  &  Son  was  settled.  The  bank 
excepted  to  this  plea  because  P.  T.  Norwood 
and  Dan  T.  Leary  were  at  the  time  directors 
In  the  bank,  and  as  there  were  only  three  di- 
rectors present  at  the  directors*  meeting,  be- 
sides appellant  and  Norwood,  there  was  no 
quorum,  and  the  sale  was  void.  The  court 
sustained  plaintiff's  exception  to  this  plea, 
to  which  defendant  excepted.  Defendant 
filed  his  trial  amendment,  in  which  he  al- 
leged that,  after  the  directors  and  stock- 
holders had  full  knowledge  of  the  sale  of 
said  stock  of  goods  to  F.  T.  Norwood,  they 
acquiesced  in  said  sale;  that,  after  said 
stock  of  goods  was  sold  and  delivered  to  said 
P.  T.  Norwood  by  the  bank  as  aforesaid, 
the  president  and  cashier  of  the  bank,  to  wit 
W.  W.  Sanders  and  R.  L.  Dalby,  had  In- 
structed defendant  Dan  T.  Leary,  to  sur- 
render all  the  notes  held  by  him  for  collec- 
tion for  It  against  J.  W.  Stuart  &  Son  to 
them,  and  that  he  had.  In  accordance  witt 
said  instructions,  delivered  all  of  said  notes 
to  them,  including  the  three  notes  sued  on 
herein,  and  therefore  appellant  was  no  longer 
liable  as  surety  on  said  notes,  as  they  had 
been  paid  off  and  canceled.  And  appellant 
for  answer  In  said  cause,  set  up  the  following 
plea  of  res  adjudicata:  "Defendant  for  fur- 
ther answer  says:  That  on  the  2d  day  of 
April,  1897,  a  suit  w^s  pending  in  the  district 
court  of  Bowie  county  wherein  the  irialntlff 
herein  was  plaintiff,  and  P.  T.  Norwood  was 
defendant.  That  said  cause  was  No.  4,245 
on  the  civil  docket  of  said  court  That  one 
of  the  pleas  filed  by  the  defendant  In  said 
cause,  and  one  of  the  Issues  raised  by  said 
P.  T.  Norwood  In  that  case  on  the  trial  of 
said  cause,  was  that  the  appellee'^  claim  or 
judgment  against  J.  W.  Stuart  &  Son  had 
been  paid  in  full,  and  that  it  had  no  debt 
or  judgment  against  J.  W.  Stuart  &  Son,  and 
therefore  no  claim  to  or  lien  on  the  Judg- 
ments against  the  defendant  Insurance  com- 
panies, because  the  debt  of  plaintiff  against 
J.  W.  Stuart  &  Son  was  on  or  about  Octobw 
22,  1895,  paid  off  and  satisfied  In  full.  In 
this:  That  on  that  date  the  said  P.  T.  Nor- 
wood purchased  from  the  Interstate  National 
Bank  of  Texarkana  the  stock  of  goods  whicli 
said  bank  on  such  date  bought  at  sberllTB 
sale  for  $5,000,— the  stock  which  had  for- 
merly belonged  to  J.  W.  Stuart  &  Son,— and 
be  paid  the  aiun  of  $11,526.50,  and  also  as- 
signed to  said  Interstate  National  Bank  his 
lien  on  the  $5,000  which  it  had  paid  to  the 
sheriff  for  said  stock  of  goods,  aad  which 
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had  been  deposited  Into  court,  which  rent 
claim  itmonnted  to  $3,872.27,  with  the  under- 
standing at  the  time,  and  It  was  agreed  by 
and  between  the  plalntifF  herein  and  said  P. 
T.  Norwood,  that  the  purchase  of  said  stock 
of  goods  at  the  price  paid  therefor,  and  the 
as^.!niment  to  the  plaintiff  «f  such   claim, 
wonld  par   off   and   satisfy  in  full   all  de- 
mands of  said  bank  against  J.  W.  Stuart  & 
Son,  and  that  said  P.  T.  Norwood  then  and 
there,  In  consideration  of  the  pnrchase  from 
It  by  said  P.  T.  Norwood  of  said  stock  o( 
merchandise  as  alleged,  and  tjie  assignment 
to  It  of  said  lien  for  rent  on  the  money  in 
court,  agreed  to  look  solely  to  said  money  on 
deposit  In  court  to  pay  the  amount  due  by 
said  Stnart  &  Son,  except  the  costs  of  court, 
and  the  sum  of  $£76,  the  ralne  of  goods 
claimed  by  Johnson,  Camtbers  &  Band  Com- 
pany; and  tlte  Texarkana  Clothing  Company 
agreed  to  pay  all  court  costs,  and  to  pay- 
said  bank  the  sum  of  $276,  If  it  failed  to  es- 
tablish  its  right  to  recover  from  Johnson, 
Caruthers  ft   Rand  Company  the  value  of 
Mid  goods.    Ibat  on  the  2d  day  of  April, 
1897.  Hon.  J.  M.  Talbot,  the  district  Judge 
who  tried  said  cause,  rendered  Judgment  for 
def«idant  P.  T.  Norwood  In  said  cause,  and 
reduced  Ms  findings  of  fact  and  cooclnstons 
of  law  to  writing,  and  tiat  said  court  found 
as  a  fact  in  said  cause  that  the  defendant 
Norwood's  plea  was  true,  and  that  all  of 
the  indebtedness  from  J.  W.  Stuart  &  Bon 
to  platntifl  bad  been  paid  in  full,  as  abo^e 
set  fortJi.    Defendant  alleges  that  the  said 
court  bad  Jurisdiction  to  hear,  and  was  ccon- 
petent  to  try  and  determine,  the  matter  in 
controversy  In  said  cause;  that  the  judgment 
in  tlie  aforesaid  cause  was  appealed  from  by 
the  Interstate  Nartional  Bank,  plaintiff  here- 
bi.  to  the  c«yart  of  civil  appeals  at  Dallas, 
Texas,  Fifth  supreme  Judicial  district  aod 
was  thereafter  transferred  to  the  court  of 
civil  appeals  at  Ft  Worth,  Second  supreme 
Judicial  district,  and  the  Judgment  of  the  dis- 
trict court  aforesaid  was  by  that  court  af- 
firmed; that  therefore,  said  plea  of  payment 
and  satisfaction  as  aforesaid  is  res  adjudl- 
rata."    On  the  10th  day  of  March,  1900,  the 
case  was  tried  by  a  Jury,  and  said  jury  found 
a  verdict  In  favor  of  plaintiff  for  tiie  full 
amonnt  stipulated  in  said  three  xtotes,— <)riii- 
cipal,  interest,   and  ■attorney's   fees,— which 
amounted  to  $4,034.10. 

We  find  the  tacts  stated  in  appellee's  peti- 
tion and  first  supplemental  petition,  which 
we  have  not  set  out  are  substantially  true. 
We  also  find  that  at  the  time  of  the  trade  and 
oegotlatkm  looking  towards  the  settlement 
of  appellee's  Indebtedness,  as  pleaded  in  ap- 
rsllant's  answer,  P.  T.  Norwood  and  Dan  T. 
Leary  were  two  of  the  six  members  of  the 
board  of  directors  of  the  appellee  bank,  and 
that  at  the  meeting  of  the  board  of  directors 
in  which  the  agreement  pleaded  In  the  an- 
'wer  was  consummated  there  were  only  five 
•Urectore  present  of  whom  P.  T.  Norwood 
'ad  Dan  T.  Leary  were  two.    We  further 


find  that  the  evidence  in  the  record  warrants 
the  conclusion  that  there  was  no  ratification 
by  the  board  of  directors  or  stockholders 
of  the  trade  between  P.  T.  Norwood  and  the 
bnn^,  as  pleaded  by  the  appellant  In  his  an- 
swer. 

There  was  no  error  in  the  court's  sustain- 
ing the  special  exceptions  to  the  appellant's 
answer.  Norwood  and  Leary,  being  parties 
to  the  purchase  of  the  Stuart  stock  of  goods 
from  the  bank,  were  disqualified  from  par- 
ticipating as  directors  in  the  meeting  at 
which  that  trade  was  consummated.  Con- 
sequently the  court  In  Its  ruling,  was  cor- 
rect In  excluding  Norwood  and  appellant  as 
a  part  of  the  board  of  directors;  thesy  being 
interested  as  purchasers  of  the  property  sold 
to  them  by  the  bank.  Consequently  the  con- 
clusion follows  that,  as  only  three  of  the  six 
directors  were  present  who  could  act  In  the 
premises,  a  quorum  was  wanting.  The  rule 
is  that  a  majority  of  the  directors  make  a 
quorum,  and  a  majority  of  the  quorum  may 
act    1  Horse,  Banks,  {  124. 

Thei-e  is  no  merit  in  the  second  asslgiunent 
of  error.  The  Judgment  set  up  in  the  an- 
swer as  res  adjudlcata  was  not  a  controver- 
«p  to  iH'hlata  the  appellant,  Dan  T.  JLearj',  was 
a  party. 

The  charge  of  the  court  is  not  subject  to 
the  criticism  urged  In  the  third  asalgnment  of 
error.  The  court  did  submit  to  the  Jury  the 
question  of  ratification  by  the  stockholders, 
but  did  not  submit  any  issue  of  ratification 
by  the  board  of  directors,— evidently  for  the 
reason  that  there  was  no  evidence  to  war- 
rant such  submission;  and  we  concur  with 
the  trial  court  in  this  view  of  the  question. 

In  disposing  of  the  fourth  assignment  of 
error,  it  Is  only  necessary  to  state  that  the 
evidence,  in  our  opinion,  warranted  the  ver- 
dict of  the  Jury  and  the  Judgment  of  the 
court.  We  flind  no  error  In  the  record,  and 
the  judgment  is  affirmed.    AfQrmed. 


TURNER  et  aU  v.  COCHRAN  et  aL 

(Ooort  of  Civil  Appeals  of  Texas.    Feb.  SS, 
1901.) 

LANDS  AND  LAND  TITLES— DEBUS  NOT  RB- 
OORDED  —  PURCHASERS  WITHOUT  NOTICB  — 
BUFFICIKNCY  OP  DESCKIPTION  —  PAROL 
PROOF— notice;— BURDEN  OP  PROOP— COPY 
OK  RECORDS— ADMIBSIBILITT  OF  EJVIDENCB 
—LOSS  OF  ORIGINAL. 

1.  Where  defendants  claimed  title  as  devisees 
of  their  ancestor,  a  pnrchaser  under  an  unre- 
corded deed,  and  plaintiff  claimed  as  heir  of  a 
creditor  who  bad  purchased  the  land  under  a 
deed  of  trust  made  subsequent  to  the  unrecord- 
ed deed,  the  burden  of  proving  want  of  notice 
of  the  DDFecorded  deed  and  payment  of  value 
was  on  the  plaintiff. 

2.  One  partner  executed  a  warranty  deed  to 
another.  The  grantee  signed  an  instrument 
reciting  that  his  partner  had  conveyed  to  him 
a  half  interest  in  various  properties,  describing 
the  one  iu  coatroversy  as  "1,476  acres  S.  J. 
R."  The  title  and  interest  of  said  partner  was 
to  be  conveyed  back  by  the  grantee  on  demand, 
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the  object  of  the  conveyance  being  stated  to  be 
the  security  of  the  grantee  in  paying  the  part- 
nership debts.  On  repayment  to  the  grantee 
title  was  to  be  conveyed  to  the  granting  part- 
ner. This  instrument  was  iubsequeatly  record- 
ed. Plaintiff  claimed  as  heir  of  a  purchaser 
under  a  deed  of  trust  from  the  original  t^an- 
tor,  made  and  foreclosed  before  the  original 
deed  was  recorded.  Defendant  claimed  as  dev- 
isee of  the  grantee  partner.  Held,  that  the  in- 
strument was  not  yoid  as  to  defendant's  gran- 
tee for  insufflciency  of  description,  since  parol 
proof  was  admissible  to  show  the  identity  of 
the  lands  mentioned  in  the  two  instruments. 

3.  Whether  the  original  deed  was  treated  as 
a  mortgage  given  to  secure  a  debt  between  the 
partners,  or  whether  the  instrument  gave  the 
grantor,  his  heirs  and  assigns,  the  right  to  a 
reconveyance,  the  burden  of  proof  to  show  no- 
tice, or  that  the  purchaser  of  the  record  title 
was  not  a  purchaser  for  value,  is  on  the  plain- 
tiff. 

4.  Where  there  was  neither  written  allegation 
nor  proof  that  the  description  of  land  in  an 
instrument  recorded  subsequently  to  a  deed 
between  the  same  parties  was  intended  as,  or 
in  fact  was,  a  description  of  the  land  in  con- 
troversy, the  trial  court  erred  in  considering 
such  description  for  any  purpose. 

5.  Under  Rev.  St.  art.  4641,  providing  that 
all  deeds,  etc.,  shall  he  recorded  in  the  county 
where  the  land  is  situated,  and,  in  case  of  un- 
organized counties,  in  the  county  to  which  it  is 
attached  for  judicial  purposes,  the  certified  copy 
of  the  record  of  a  deed  recorded  both  in  the 
county  where  the  land  was  sitnated  and  in  an- 
other county,  taken  from  either  record,  is  not 
adinissible  in  evidence  to  show  either  the  fact 
of  registration  or  the  contents  thereof,  unless 
proper  proof  of  loss  of  the  original  is  given. 

Appeal  from  district  conrt,  Harris  county; 
John  a.  Tod,  Judge. 

Action  by  Mary  A.  Cochran  and  another 
against  William  Baker  Turner,  in  which  John 
Hamman  intervened  and  was  made  a  party 
defendant  Judgment  for  plaintHfs,  and  de- 
fendants appeal.    Reversed. 

H.  ft  A.  R.  Masterson,  for  appellants.  Ii. 
B.  Moody,  for  appelleea 


OIIiL,  J.  Mary  A.  Cochran,  Joined  by  her 
husband,  brought  this  suit  In  trespass  to  try 
title  to  recover  of  appellant  William  B.  Tur- 
ner 1,476  acres  of  land  situated  in  Mont- 
gomery county,  Tex.  Turner  answered  by 
general  demurrer,  general  denial,  and  plea  of 
not  guilty.  The  other  appellant,  John  Ham- 
man,  intervened,  alleging  that  he  had  pur- 
chased the  land  from  Turner  for  a  valuable 
consideration,  without  notice  of  appellee's  al- 
leged rights,  and  that  he  aud  his  vendor. 
Turner,  are  not  guilty  of  the  wrongs  and 
trespasses  alleged  by  plaintiffs.  He  further 
averred  specifically  the  nature  of  his  and  his 
vendor's  title,  the  nature  of  plaintiff's  title, 
and  alleged  that  his  title  was  superior.  To 
this  plaintiff  excepted,  and  answered,  "Not 
guilty."  The  suit  was  brought  in  Harris 
county.  A  like  suit  was  brought  In  Mont- 
gomery county,  where  the  land  was  situated. 
By  agreement  of  parties,  the  Montgomery 
county  suit  was  transferred  to  Harris  coun- 
ty, and  there  consolidated  with  the  Harris 
county  suit.  A  trial  before  the  court  wlth- 
»ut  a  Jury  resulted  in  a  Judgment  tor  plain- 


tiffs, from  which  defendant  and  intervener 
have  appealed.    J.  A.  Thompson  was  shown 
to  be  common  source  of  title.    The  land  in 
controversy  was  patented  to  J,  W.  Hender- 
son, assignee  of  S.  J.  Bickbow,  the  original 
grantee.    On    March    23,    1853,    Henderson 
conveyed  the  land  to  J,  A.  Thompson.    This 
deed  was  not  properly  recorded  in  Montgom- 
ery county  until  March  24,  1900.     On  August 
12,  ISiie,  J.  A.  Thompson  executed  to  'Wil- 
liam R.  Baker  a  conveyance  of  the  land  in 
the  form  of  a  general  warranty  deed,    re- 
citing a  cash  consideration  of  $1,600,    but 
this   deed  was  not  placed  <rf  record   until 
April  0,  18r>8.    On  November  10,  1856,  Wil- 
liam R.  Baker  executed  and  delivered  to  J. 
A.    Thompson    the    following    instrument: 
"W,   R.   Baker  to  J.   A.   Thompson.    J.    A. 
Thompson  has  this  day  conveyed  to  me  bis 
half  interest  in  the  following  property:     177 
acres  Humphrey  Jackson;   1,476  John  lioms; 
1.565  J.  W.  Singleton:  492  H.  McLean;  83(>Vi 
H.   Jackson;    1,400   H.   Jackson;    300  John 
Jones;    lots  3,  4,  6  6,  11,  and  12,  block  68. 
Houston;    negroes   Sandy,   Miles,  Dan,    and 
Lane;    steamboat  Sam.    Also  the  following 
lands:    1,766  acres  J.  W.  Asbury  tract,  750 
W.    McWIlkinson,    240   do.   do..   060   B.    L. 
Brahan,  500  J.  J.  Dunham,  1,476  S.  J.  Rick- 
how.    The  title  and  interest  of  the  said  J. 
A.  Thompson  is  to  be  conveyed  back  by  me 
on  demand,  to  him  or  his  heirs,  the  object  of 
this  conveyance  being  to  secure  me  in  the 
payment  of  the  debts  and  liabllitleB  of  Baker 
&  Thompson,  and  for  all  payments  and  ad- 
vances made  by  me  according  to  their  books, 
and  that  I  shall  be  paid  back,  to  the  exclu- 
sion of  the  private  debts  of  said  Thompson, 
upon  the  completion  of  said  payments;   the 
title  to  be  conveyed  to  the  said  Thompson, 
or    his    heirs.     Houston,    Nov.    10,    1856. 
[Signed]  W.  R.  Baker."    Same  was  duly  ac- 
knowledged, but  was  not  recorded  in  Mont- 
gomery county  until  August  27,   1900.    No 
evidence  was  adduced  tending  to  show  that 
the  language  "1,476  S.  J.  Rlckhow"  referred 
to  the  land  in  controversy  in  this  snit    The 
land  In  controversy  is  the  S.  J.  Rlckhow  1,- 
476-acre  survey  in  Montgomery  county,  pat- 
ented to  J.  W.  Henderson,  assignee.     So  far 
as  the  record  shows,  the  land  is,  and  has  al- 
ways been,  vacant  land.    On  November  14, 
1856,  J.  A.  Thompson-  procured  of  one  B.  A. 
Shepherd  a  loan  of  $995.87,  and  to  secure  the 
loan  gave  Shepherd  a  deed  of  trust  on  the 
land,   making  Henderson  the  trustee,   with 
power  of  sale  In  case  of  default     Under  this 
deed  of  trust  the  land  was  regularly  sold  oo 
April  6,  1856,  and  Shepherd  became  the  pur- 
chaser, and  received  a  deed  therefor  from 
the  trustee.    The  deed  of  trust  under  which 
the  sale  was  made,  and  the  deed  made  to 
Shepherd  in  consummation  of  the  sale,  were 
not  placed  of  record  until  August  28,  1870. 
The  instrument  of  date  November,  1856,  is 
not  deemed  important  to  the  disposition  of 
this  appeal,  so  we  will  not  notice  the  assign- 
ments of  error  predicated  upon  the  action  of 
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tbe  trial  court  with  reference  to  that  phase 
of  the  case.  The  appellee  Mrs.  Cochran 
claims  as  the  only  heir  of  Shepherd,  who  is 
dead,  and  her  heirship  was  established. 
William  B.  Xurner  claims  as  devisee  under 
tbe  will  of  William  R.  Baiter,  deceased,  and 
such  dCTise  to  him  was  shown  without  dis- 
pute. Ilamman  secured  a  conveyance  of 
the  land  from  W.  B.  Turner  pendente  lite, 
Rud  claims  the  land  under  such  conveyance. 
The  deed  from  Turner  to  Hamman  recited  a 
consideration  of  $300  and  other  valuable  con- 
siderations. The  land  was  shown  to  tie  of 
the  value  of  about  $3  per  acre.  No  proof 
was  adduced  to  show  that  Hamman  paid 
value,  or  pwcbased  in  good  faith,  without 
notice  of  plaintiff's  rights  under  the  foreclo- 
sure of  tbe  deed  of  trust  in  favor  of  her  an- 
cestor, Shepherd,  and  the  deed  to  him  by  the 
trustee.  Plaintiff  Mrs.  Cochran,  by  showing 
the  execution  of  the  deed  of  trust.  Its  fore- 
closure, purchase  thereunder  by  Shepherd, 
and  her  heirship,  established  prima  facie  her 
right  to  the  land.  The  deed  from  Thomp- 
son to  Baker,  nnder  which  appellants  claim, 
while  prior  in  date  to  the  deed  of  trust,  is 
shown  by  the  undisputed  proof  not  to  have 
been  placed  of  record  until  tbe  execution  of 
the  deed  of  trust  and  its  foreclosure.  While 
tbe  deed  from  Henderson  to  Thompson  was 
not  placed  of  record  until  years  after  these 
transactions,  It  was  a  link  in  the  chain  of 
title  under  which  all  the  parties  claim;  and, 
■8  it  placed  the  title  in  Thompson  beyond 
qaeation,  and  as  all  parties  claiming  there- 
under are  presumed  to  have  had  notice  of 
tts  cont^itB,  its  absence  from  tbe  records  at 
tbe  date  of  these  transactions  Is  Immaterial. 
Tbe  record  at  the  date  of  the  execution  of 
tbe  deed  of  trust  did  not  disclose  that  the 
title  had  ever  pas^d  out  of  Thompson. 

Inasmuch  as  a  prior  unrecorded  deed  la 
void  only  as  against  subsequent  purchasers 
and  llenholders  for  valuable  consideration, 
without  notice  of  the  prior  conveyance,  it 
becomes  important,  under  the  facts  of  this 
rase,  to  Inqnire  upon  whom  rests  the  burden 
ot  proof  on  the  question  of  notice,  consider- 
ation, and  good  faith.  Appellants  cite  many 
authorities  holding  that  It  does  not  devolve 
on  tbe  purchaser  of  the  apparent  legal  title 
to  show  want  of  notice  as  against  one  assert- 
ing an  equity  superior  to  such  legal  title, 
but  they  are  not  directly  applicable  to  the 
question  under  discussion,  except  as  to  the 
intervener,  Hamman,  and,  as  we  shall  pres- 
ently show,  he  is  in  no  position  to  invoke  the 
nile.  It  seems  to  be  fairly  well  settled  that 
one  asserting  title  under  a  prior  unrecorded 
conveyance  as  against  a  subsequent  creditor 
w  lienbolder  has  the  burden  of  showing  that 
the  lien  was  acquired  or  the  purchase  made 
vitb  notice  ot  the  prior  unrecorded  Instru- 
ment, or  that  such  purchaser  or  lienbolder 
parted  with  no  value  In  acquiring  his  rights. 
Grace  v.  Wade,  45  Tex.  522;  Linn  y.  Le 
Compte,  47  Tex.  440;  Wright  v.  Lasslto-,  71 
Tex.  644, 10  S,  W.  205;  Pasch.  Dig.  art.  4988. 


These  decisions  are  cited  with  approval  in 
Barnett  v.  Squyres,  93  Tex.  198,  54  S.  W. 
241,  thotigh  In  that  case  the  contest  was  be- 
tween two  parties  claiming  under  the  fore- 
closure ot  separate  and  adverse  liens,  and 
that  decision  may  not  be  directly  in  point 
In  the  case  nnder  consideration  Shepherd 
was  a  creditor,  and  acquired  a  lawful  lien 
under  tbe  deed  of  trust  Under  the  decisions 
above  cited,  the  prior  unrecorded  convey- 
ance could  not  prevail  against  the  rights  ac- 
quired by  Shepherd  as  such  creditor,  unless 
it  was  shown  that  the  creditor  had  notice  at 
the  time  the  Hen  was  acquired.  In  Grace  t. 
Wade,  supra,  the  court  in  construing  arti- 
cle 4988,  supra,  seems  to  place  the  subse- 
quent creditor  upon  a  higher  plane  than  the 
subsequent  vendee.  In  Barnett  v.  Squyres, 
supra,  it  is  held  that  the  person  asserting 
under  the  prior  unrecorded  Instrument  had 
the  burden  of  fixing  notice  upon  the  purchas- 
er at  n  foreclosure  sale  of  a  subsequent  lien- 
holder.  We  understand  the  general  rule  to 
be  that  n  subsequent  vendee,  in  order  to  es- 
tablish his  right  as  against  a  prior  convey- 
ance, must  allege  and  prove  purchase  for 
value  and  want  of  notice;  but  under  the 
facts  of  this  case,  and  in  the  light  of  the  de- 
cisions above  cited,  we  hold  that  the  burden 
of  proof  was  on  appellants,  and,  as  notice 
was  not  brought  home  to  Shepherd  at  the 
time  he  acquired  the  lien,  the  Judgment  of 
the  trial  court  should  be  affirmed  as  against 
Turner.  Hamnian  purchased  from  Turner 
after  the  suit  was  instituted  in  Montgomery 
county,  and  intervened  for  the  sole  purpose 
of  asserting  such  right  as  he  had  thus  ac- 
quired. Claiming  under  Turner,  the  devisee 
of  Baker,  he  could  be  heard  to  assert  no  de- 
fense that  Baker  could  not  effectually  as- 
sert. He  was  also  shown  to  have  resided  in 
Conroe,  the  county  site  of  Montgomery  coun- 
ty, and  was  an  abstracter  of  land  titles  in 
that  county  at  that  time.  At  that  date  the 
deed  of  trust  and  trustee's  deed  to  Sheph^^ 
had  been  of  record  in  Montgomery  county 
for  30  years.  Odom  v.  Woodward,  74  Tex. 
41,  11  S.  W.  925.  In  Harle  ▼.  Langdon's 
Heirs,  60  Tex.  560,  it  Is  said:  "The  ofBce 
which  lis  pendens  performs  is  to  give  notice 
of  such  right  as  is  in  litigation;  and,  that  no 
party  to  a  pending  suit  may  be  deprived  of 
the  just  results  of  litigation,  every  one  who 
buys  from  a  party  pending  suit  is  held  to 
take  subject  to  the  judgment  to  be  rendered 
in  the  cause."  This  being  true,  the  inter- 
vener is  in  no  better  position  than  Turner, 
bis  vendor.  The  facts  fully  authorize  the 
judgment  in  favor  of  appellee  against  Tur- 
ner, and  were  equally  potent  against  Ham- 
man. The  contention  of  appellants  that 
Shepherd  had  no  lien  until  the  record  of  his 
deed  of  trust  Is  without  merit.  The  statute 
in  force  at  that  time  is  not  susceptible  of 
that  construction.  The  trial  court  did  not 
err  in  rendering  Judgment  in  favor  of  ap- 
pellee, and  it  is  therefore  In  all  things  af- 
firmed.   Affirmed. 
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On  Motion  to  Correct  Findings  of  Fact 

(March  2,  1901.) 

Appellants  complain  that  this  court  erred 
In  finding  as  a  fact  that  B.  A.  Shepherd,  de- 
ceased, loaned  to  Thompson  $995,  and  that 
the  deed  of  trust  was  executed  to  secure 
said  loan.  A  more  careful  examination  of 
the  record  has  convinced  us  that  the  fact 
thus  found  by  us  is  not  shown,  except  by 
the  deea  of  trust  and  deed.  In  correcting 
the  error,  we  here  adopt  the  language  sug- 
gested by  appellants  as  a  sub&titute  for  that 
employed  in  the  opinion,  to  wit:  "On  No- 
vember 14,  1856,  J.  A.  Thompson  executed 
and  delivered  to  J.  W.  Henderson,  as  trus- 
tee, for  the  use  of  B.  A.  Shepherd,  a  deed 
of  trust  dated  November  14,  1856,  and  re- 
-corded  In  Montgomery  county  August  20, 
1S70,  to  secure  to  said  Shepherd  $995.87,  evi- 
denced by  a  note  dated  November  14,  1856. 
The  property  covered  by  the  deed  of  trust 
above  mentioned  was  the  land  In  contro- 
versy." We  further  find  that  the  land  was 
«old  under  this  deed  of  trust,  and  a  deed 
made  to  Shepherd,  the  purchaser  at  such 
sale,  on  April  6,  1858;  and  that  Baker's 
deed  from  Thompson  was  placed  of  record 
on  the  same  day,  but  had  been  filed  for  rec- 
ord the  day  before.  The  motion  points  out 
another  erroneous  finding  with  reference  to 
the  purchase  by  Hamman  pendente  lite. 
Our  attention  is  called  to  the  fact  that  at 
the  date  ot  Hamman's  purchase  from  Tur- 
ner service  bad  been  perfected  in  neither 
of  the  suits.  This  being  true,  all  that  was 
said  in  the  main  opinion  as  to  the  effect  of 
the  actual  pendency  of  the  suits  on  Ham- 
Oman's  rights  becomes  inapplicable.  Allen  v. 
Pierson,  60  Tex.  608;  Hanrick  v.  Uurley,  83 
Tex.  468,  64  S.  W.  347,  55  8.  W.  119,  66  S. 
W.  330;  Oaasidy  v.  Kluge.  73  Tex.  158,  12 
A  W.  13.  Appellants  also  request  the  court 
to  separate  findings  of  fact  from  the  conclu- 
sions of  law.  We  have  examined  the  opin- 
ion, and  have  concluded  that  no  change  in 
that  respect  is  necessary.  We  are  of  opin- 
ion that,  taken  in  connection  with  the  cor- 
■rections  herein  made,  the  findings  are  suffi- 
ciently explicit  We  did  not  and  do  not  find 
that  W.  R  Baker  had  actual  notice  of  the 
deed  of  trust  at  the  date  of  the  record  of  his 
.deed. 

On  Motion  for  Rehearing. 

(May  16,  1001.) 

On  the  19th  day  of  February,  1901,  the 
judgment  of  the  court  below  was  affirmed 
by  this  court  on  the  ground  that  appellants 
had  not  shown  that  Shepherd,  the  ancestor 
•of  Mrs.  Cochran,  acquired  his  lien  with  no- 
tice of  Baker's  senior  unrecoraed  deed,  or 
had  not  paid  value,  and  that  the  burden  of 
proof  on  that  issue  was  on  the  appellants. 
1  Tex.  Ct  Rep.  783.  On  motion  for  rehear- 
ing that  question  and  other  mcidental  ques- 
tions were  certified  to  the  supreme  court. 
In   answering   the   questions    the   supreme 


court  held  that  the  burden  of  jnroof  was  on 
the  appellee  (61  S.  W.  923),  thus  rendering  U 
necessary  that  this  court  should  grant  the 
motion  for  rehearing,  reverse  the  judgment 
of  the  crial  court,  and  remand  the  cause. 
In  view  of  another  trial,  it  is  proper  to  dis- 
pose oi  the  questlonB  arising  on  the  instru- 
ment execirted  and  delivered  by  x>aker  to 
Thompson  of  date  November  10,  1856,  and 
set  out  in  full  In  the  main  opinion.  Tbe 
trial  court  based  his  Judgment  in  favor  of 
appellee  on  the  instrument  above  referred 
to,  holding  that  its  legal  effect  was  to  make 
Thompson's  deed  to  Baker,  ot  date  august 
12,  1856,  a  mortgage  to  secuce  Baxer  against 
loss  in  winding  up  the  affairs  of  the  partner- 
ship of  Baker  and  Thompson,  ana,  in  tbe 
absence  of  proof  to  the  contrary,  the  court 
because  of  the  long  lapse  of  time,  indulged 
the  presumption  that  it  had  been  satisfied 
and  discharged.  Appellants  cmitMid  that  it 
cannot  be  the  basis  of  a  judgment  against 
Hamman,  the  intervener,  because:  (1)  The 
instrument  was  void  as  to  the  land  in  con- 
troversy for  want  of  description.  (2)  If  not 
void  for  want  of  description,  yet,  unaided  by 
allegation  and  proof  of  the  identity  ot  the 
"1,476  acres  8.  J.  Rlckhow,"  therein  men- 
tioned, with  the  land  in  controversy.  It  could 
not  properly  be  a  basis  for  jwigment  In  fa- 
vor of  appellee.  (3)  Though  the  description 
should  be  held  sufflcicDt  to  bind  the  land  In 
controversy  as  between  Baker's  heirs  and 
Thompson's  vendees,  nevertheless  Hamman 
had  purchased  under  circumstances  which 
did  not  bind  him  as  a  purchaser  pendente 
Hte.  The  instrument  had  not  been  recorded 
In  Montgomery  county  prior  to  his  purchase, 
and  neither  notice,  nor  that  he  was  not  a 
purchaser  for  value  in  good  faith,  had  other- 
wise been  shown  by  appellees.  (4)  That  the 
instrument,  as  introduced  in  evidence,  was 
a  copy  of  a  copy  recorded  In  Montgomery 
county,  and  was,  therefore.  Inadmissible  for 
any  purpose. 

We  are  of  opinion  that  the  first  objection 
is  not  meritorious.  If  the  mstrument  be  re- 
gnrued  as  a  subsequent  written  declaration 
of  the  real  purpose  of  the  parties  in  execut- 
ing tbe  deed  of  August  12,  1856,  and  that 
that  instrument  was  in  fact  executed  to 
secure  Baker  against  loss  in  winding  up  tbe 
afiairs  of  the  partnership,  then  even  parol 
proof  of  that  intention  was  admissible,  or 
parol  proof  that  the  1,476  acres  6.  J.  Rlck- 
how survey  was  the  same  lana  conveyed  by 
that  instrument  would  render  the  writing 
In  question  admissible  and  effective  In  estab- 
lishing tbe  fact  that  the  need  of  August  12, 
1856,  amounted  in  legal  effect  oniy  to  a  mort- 
gage. It  would  be  necessary  to  show,  how- 
ever, that  the  Instrument  of  Novemoer,  1856, 
referred  not  only  to  the  same  land,  but  to 
the  same  conveyance.  If  the  instrument  last 
named  t>e  regarded  as  an  agreement  to  re- 
convey,  upon  the  happening  of  named  con- 
ditions, the  land  conveyed  by  the  deed  of 
August  12,  1856,  then  proof  of  the  fact  that 
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the  same  htnd  was  referred  to  in  each  wotild 
entitle  the  heirs  of  Shepherd  to  a  reconvey- 
ance iQton  demand  and  a  showing  that  the 
randitlon  had  happened.    This  as  to  the  dev- 
isee of  Baker,  and  we  think  the  description 
is  saeh  as  may  be  made  certain  by  aver- 
ment and  parol  proof.    But,  to  enforce  this 
right  against   Hammau,   the  burden  would 
rest  upon   appellee  to  show  the   happening 
of  the  condition,  and  that  Hamman  either 
parted  with  no  value  in  making  the  pur- 
chase from  Turner,  or  purchased  with  no- 
tice of  appellees'  equity.    Whether  Thomp- 
son's at)solute  deed  to  Baker  be  treated  as  a 
mortgage  by  reason  of  some  parol  or  other 
agreement  of  the  parties  that  it  should  be 
only  security  for  debt  or  some  outer  oDliga- 
tlon,  or  whether  the  writing  ot  November, 
1856,  gave  blm.  his  heirs  or  assigns,  the  right 
to  a  reconveyance,  in  either  event  the  bur- 
den of  proof  is  on  appellee,  who,  in  the  first 
instancy  seeks  to  ingraft  on  the  absolute 
deed  a  parol  trust,  or,  in  the  second  Instance, 
fseeks  to  enforce  the  equitable  right  to  a  re- 
eonveyance.    Kennard  v.  Mabry,  78  Tex.  157, 
14  S.  W.  272;    Lewis  v.  Dole,  60  Tex.  341; 
Johnson  v.  Newman,  43  Tex.  eSiH.    In  either 
event  she  seeks  to  enforce  an  equity  against 
one  who  has  purchased  the  legal  title  appar- 
■eat  of  record,  and  it  has  been  imiformly  held 
that  one  asserting  an  equity  against  tne  legal 
title  has  the  burden  of  showing  notice  to 
the  purchaser  at  the  date  of  his  purchase, 
or  that  he  was  not  s  purchaser  for  value. 
Petenon  v.  McCauley  (Tex.  Ctv.  App.)  25  S. 
W.  82».    It  appears,  however,  that,  if  appel- 
lee's action   should  assume  the  form  of  a 
salt    for    spedflc    performance,    the    claim 
would  be  iMrred  by  the  10-year  statute  if 
the  plea  la  interposed,  and  it  should  be 
shown   that   the   cause   of   action   accrued 
more  than  10  years  before  the  filing  of  the 
suit,  and  no  disability  la  shown.     Rev.  St 
art  3360;   Chamlierlaln  v.  Boon,  74  Tex.  650, 
12  S.  W.  727.    As  there  was  neither  allega- 
tion nor  proof  that  the  vague  description 
above  referred  to  was  intended  as,  and  was 
in  fact  a  description  of  the  land  in  contro- 
versy, it  follows  that  the  trial  court  erred  in 
considering  it  for  any  purpose.     This  dis- 
poses of  the  first  second,  and  third  objec- 
tioDB  to  the  admission  and  consideration  of 
Uie  instrument 

The  fourth  objection  is  not  tenable,  on 
the  ground  that  the  paper  offered  was  the 
copy  of  a  copy.  It  was  placed  of  record  in 
Harris  county  at  a  time  when  it  was  proper 
to  place  it  of  record  in  that  county.  It  was 
placed  of  record  in  Montgomery  county  sub- 
sequent to  Hamman's  purchase,  and  at  a 
time  when  the  law  permitted  tue  certified 
copy  of  the  record  of  another  county  to  be 
recorded  in  the  pn^jter  county.  Rev.  St  art 
4641.  V>e  think  it  follows  that  a  certified 
copy  of  either  record  is  admissible  in  evi- 
dence, both  to  show  its  contents  and  the  fact 
of  its  registration,  upon  proper  proof  of  the 
lota  ot  the  (Hriglnal.    In  this  case,  however, 


the  original  Is  In  no  way  accounted  for,  nor 
its  loss  shown.  This  objection  is  also  urged, 
and  we  think  it  meritorious.  This  disposes 
of  all  the  questions  arising  in  connection 
with  the  instrument  in  question,  and  the  su- 
preme court.  In  answer  to  questions  certified, 
have  dlsposea  of  the  other  assignments  of 
error.  In  the  main  opinion  we  treated  the 
intervener,  Hamman,  as  a  purchaser  pen- 
dente lite;  but  our  attention  being  called  to 
the  fact  that  the  finding  was  not  supported 
by  the  record,  we  corrected  the  nnding.  Tlie 
Judgment  is  reversed,  and  the  cause  remand- 
ed for  trial,  in  accordance  wltbi  the  views 
expressed  l)y  tlie  snpreme  court  In  answer  to 
the  questions  certified,  and  with  the  views 
expressed  In  this  opinion.  Motion  granted; 
and  Judgment  reversed,  and  cause  remanded. 


WARD  et  al.  v.  MARION  COUNTT. 

(Court  of  CSvil  Appeals  of  Texas.    May  29, 

1901.) 

TAX    COLLKCTORS  —  PRAUDUMINT    ISSUB    OF 

TAX     RECEIPTS  —  CONCEALMBNT  —  UHITA- 

TIONS— DUTY  OF  COMMISSIONERS. 

Where  a  tax  collector  issued  receipts  to  his 
creditors  for  taxes  which  were  not  paid,  and 
marked  such  taxes  "Paid"  on  the  rolls,  retain- 
ing the  stubs  of  the  receipts  in  his  office,  the 
fact  that  the  rolls  were  in  the  sheritC's  hands 
for  collection  after  the  collector  made  his  re- 
port to  the  commissiouers  would  cause  them 
to  show  payments  not  included  in  the  report 
so  that  as  the  commissioners  are  not  required 
by  Rev.  St.  art.  5168,  to  do  more  than  compare 
the  report  with  the  rolls  and  stubs,  they  were 
not  negligent  hi  failing  to  notice  the  discrepan- 
cy; but  the  collector  s  retention  of  the  stulw 
was  a  concealment  of  the  frand,  and  hence 
limitations  did  not  run  against  the  county's 
right  of  action  against  the  sureties  on  the  col- 
lector's bond. 

On  8ec<H)d  rehearing.    Affirmed. 
For  former  opinion,  see  62  S.  W.  657. 

JAMBS,  C.  J.  A  motion  for  rebeartaig  has 
been  filed  by  appellants  upon  the  question 
of  the  liability  of  the  sureties,  asking  us  to 
decide  that  they  cannot  be  held  liable  for 
the  moneys  receipted  for  and  not  in  tact  col- 
lected. We  overrule  this  motion.  Appellees 
have  answered  said  motion  on  said  matter, 
and  again  present  more  fully  for  reconsid- 
eration the  question  of  limitations,  asking 
us  to  hold,  as  we  did  in  the  original  opin- 
ion, that  there  was  concealment  on  the  part 
of  the  sheriff  in  his  reports  preventing  the 
running  of  the  statute,  as  found  by  the  trial 
court.  We  have  concluded  that  we  have, 
erred  in  holding  that  the  commissioners  were 
guilty  of  Inexcusable  negligence  in  reference 
to  these  reports.  As  the  matter  is  now  pre- 
sented to  us,  we  believe  the  ract  that  the 
rolls  were  marked  "Paid"  opposite  the  names 
of  the  persons  to  whom  receipts  were  Is- 
sued was  not  under  the  circumstances,  cal- 
culated to  put  the  commissioners  upon  notice 
that  more  moneys  had  been  collected  than 
reported.  The  reports  are  made  monthly, 
and  the  rolls  are  not  required  to  be  tiled 
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witb  the  reports.  Tbey  remain  in  the  sher- 
ItTe  bands  for  collection,  and  when  a  report 
came  on  to  be  examined  the  rolls  would 
naturally  show  payments  made  after  the  re- 
port was  filed,  and  not  included  in  tbs  re- 
port. It  was  not  contemplated  that  ibe  com- 
missioners should  do  more  than  to  com- 
pare the  report  and  stubs  witb  the  rolls,  in 
order  to  verify  them.  We  therefore  hold 
that  there  was  evidence  which  warranted 
the  court  in  finding  that  the  shenfl;,  oy  with- 
holding from  his  reports  the  particular  stubs 
of  receipts  which  bad  been  issued  in  instan- 
ces where  no  payments  had  been  made,  was 
guilty  of  such  concealment  as  suspended  the 
running  of  the  statute.  The  Judgment  will 
therefore  be  affirmed  in  all  things. 


WESTERN  UNION  TEL.  CO.  t.  REDINGEDR. 
(Court  of  Civil  Appeals  of  Texas.  May  29, 
1901.) 
TBLKORAM— FAIUJRE  TO  DELIVER— ABSENCK 
OF  PARTY  ADDRESSED— FORWARDINO. 
A  telegram  informing  plaintiff  of  his  moth- 
er's serious  illness  was  taken  by  a  uniformed 
messenger  to  the  hotel  where  plaintiff  boarded, 
while  he  was  absent  on  his  run  as  locomotive 
fireman.  The  landlord  would  have  paid  the 
charges  and  forwarded  the  message  if  he  had 
known  of  it,  but  made  no  inquiry  of  the  messen- 
ger, merely  answering  afiSrmatively  when  aslc- 
ed  if  plaintiff  boarded  there,  and  no  notice  of 
the  message  was  given  the  landlord  or  left  at 
the  hotel  by  the  messenger.  The  foreman  of 
the  roundhouse  had  charge  of  the  firemen  on 
the  road,  and  could  have  located  plaintiff,  and 
sent  him  the  message,  had  he  been  informed 
of  it;  but  plaintiff  had  never  received  a  mes- 
sage before,  and  neither  the  landlord  nor  the 
foreman  had  express  authority  to  receipt  for  it. 
The  message  was  delivered  as  soon  as  he  re- 
turned, though  the  hotel  where  he  boarded  was 
outside  the  free-delivery  limit.  It  the  message 
bad  been  forwarded,  plaintiff  could  have  reada- 
ed  his  mother  before  she  died,  but,  under  the 
circumstances,  arrived  too  late  to  be  present  at 
her  funeral.  Held  to  show  no  actionable  neg- 
ligence of  the  telegraph  company,  entitling 
plaintiff  to  recover. 

Appeal  from  district  court,  Fannin  coun- 
ty: E.  S.  Chambers,  Judge. 

Action  by  Joe  Redlnger  against  the  West- 
ern Union  Telegraph  Company.  From  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed. 

Suit  by  appellee  for  damages  for  failure  of 
defendant  (appellant)  to  deliver  telegraph 
message  sent  by  Bernard  Redlnger,  at  St. 
Paul,  Kan.,  to  plaintiff,  at  Bonham,  Tez., 
February  18,  1898,  reading,  "Mother  not  ex- 
pected to  live,"  whereby  he  was  not  privi- 
leged to  be  at  her  bedside  during  life,  nor  at 
her  funeral  after  death.  Defendant  pleaded 
contributory  negligence,  and  specially  the 
contract  of  transmission;  that  it  was  provid- 
ed that  tbe  message  was  to  be  delivered  on- 
ly within  the  free-delivery  limits  of  defend- 
ant's office,  one  mile  in  every  direction,  un- 
less a  special  charge  for  delivery  was  paid  or 
guarantied  for  delivery  outside  of  such  lim- 
its, which  was  not  done;  alleging  that  plain- 


tiff was  outside  of  free-delivery  limits  in 
Bonham,  and  remained  outside  until  it  was 
too  late  to  deliver  the  message.  Defendant 
also  set  up  that  its  office  hours  were  from  8 
a.  m.  to  8  p.  m.  The  suit  was  for  $1,900. 
The  trial  resulted  in  verdict  and  judgment 
for  plaintiff  for  $500,  from  which  defendant 
has  appealed. 

Findings  of  fact:  We  find  the  facts  as  fol- 
lows: Plaintiff's  brother,  aged  23  years,  re- 
sided near  St.  Paul,  Kan.  On  February  19, 
1898,  between  10  a.  m.  and  12  m.,  be  sent  to 
plaintiff,  from  St.  Paul,  over  defendant's  tel- 
egraph line,  to  tbe  plaintiff,  at  Bonham, 
Tex.,  the  message  as  alleged,  "Mother  Is  not 
expected  to  live."  She  died  at  7  p.  m.,  and 
was  buried  February  22d,  at  10  o'clock  a.  m. 
The  plaintiff  was  an  employ^  of  the  Texas 
&  Pacific  Railway  Company  as  fireman,  and 
lived  at  Bonham,  and  had  been  living  there 
three  years,  and  boarded 'with  Mr.  Seal,  at 
the  Crockett  House,  and  had  boarded  with 
him  (Seal)  three  years,— two  years  at  the 
Tennessee  House.  After  being  out  on  duty, 
he  arrived  In  Bonham  about  3:20  p.  m.  the 
afternoon  of  tbe  20th,  on  Sunday,  and  re- 
ceived tbe  telegram  about  4  p.  m.  same  even- 
ing. He  was  a  fireman  on  the  Texas  A  Pa- 
cific Railway.  The  Crockett  House  was  sit- 
uated 1^  blocks  south  of  tbe  public  square 
in  Bonham.  On  the-  10th  of  February,  1898, 
he  was  out  on  a  run  to  Ft.  Worth.  The  mes- 
senger boy,  Joe  Morton,  had  the  message, 
and  was  in  the  office  of  tbe  hotel,  and  Inquir- 
ed of  the  proprietor  if  he  knew  Joe  Redlnger. 
and  was  answered  In  the  affirmative,  and 
was  also  told  that  be  boarded  at  that  hotel, 
but  was  not  then  there;  that  he  was  a  fire- 
man on  the  Texas  &  Pacific  Railway,  and 
was  then  in  Ft.  Worth.  The  boy  asked  no 
further  questions,  but  turned,  and  went  out 
and  no  notice  was  left  at  the  hotel  of  tbe 
message.  If  the  proprietor  of  the  hotel,  J. 
T.  Seal,  had  been  informed  of  tbe  message, 
he  would  have  received  it,  and  paid  the  char- 
ges, and  had  It  sent  to  Redinger  at  Ft 
Worth,  In  care  of  Richelieu  Hotel,  where 
Redlnger  stopped  when  in  Ft  Worth;  or 
Seal  would  have  seen  that  the  message  was 
sent  to  Redinger  wherever  be  could  have 
been  found  along  the  railway  on  his  run, 
Seal  paying  all  expenses;  and  would  have 
found  out  at  the  roundhouse  where  to  ad- 
dress the  message  so  as  to  reach  him.  Seal 
was  authorized  to  look  after  plaintiff's  mail, 
but  had  no  Instructions  as  to  telegrams,— 
received  and  kept  his  mail  all  the  time. 
Seal  testified:  "If  he  had  told  me  that  he 
had  an  Important  message  for  Redinger,  I 
would  have  received  it,  paid  all  charges,  and 
forwarded  it  to  Joe  Redinger,  wherever  he 
could  have  been  found."  Immediately  after 
receiving  the  message  on  the  20th  of  Feb- 
ruary, he  (plaintiff)  applied  for  and  obtained 
permission  from  the  company  to  go  to  St 
Paul  to  see  his  mother,  and  this  permission 
would  have  been  granted  for  the  purpose  at 
any  time.    Plaintiff  received  the  message  an- 
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ooiincing  tbe  Illness  of  bis  mother,  as  stated, 
on  the  20th  of  Pebniary,  about  4:30  p.  m., 
dated  at  St  Paul,  February  10,  1808.    He 
had  left  Bonhatn  on  duty  on  tbe  evening  of 
the  18tb,  and  reached  Ft  Worth  at  4  or  5 
a.  m.  on  the  10th.    Went  to  tbe  Ulcbelieu 
Hcitel.  and  after  breakfast  went  to  bed,  and 
remained  until  in  the  evening.    Learned  tbat 
he  -wonld  not  go  out,  and  went  to  bed,  and 
remained  there   until   the   morning   of   the 
20th,  when  he  was  called,  and  returned  to 
Bonham,  arriving  there  at  3:20  p.  m.,  same 
day,  20th  February,  1898.    Got  the  message 
from  tbe  defendant's  office  about  4  o'clock 
same  evening,  and  determined  to  go  home  at 
once,  but  concluded  it  had  been  so  long  since 
the  message  was  dated  it  would  be  best  to 
send  a  message  (which  he  did)  to  his  father, 
to  these  words:     "2/20/1808.      Mr.  Charles 
Kedinger,  St  Paul,  Kansas:     How  Is  mother 
by  this  time?    If  not  too  late,  advise."    This 
was  about  5  o'clock  on  the  20th.    No  reply 
came  that  evening  or  night.     Inquired  at  de- 
fendant's office  next  morning  as  to  his  mes- 
sage sent  and  was  told  that  his  father  was 
out  in  the  country  about  four  miles,  and 
there  wonld  be  $2  extra  charges,  and  was 
asked  if  he  wonld  guaranty  those  charges, 
and  be  replied  that  he  would.    He  then  ad- 
vised that  the  message  be  sent  to  Jacob  Koe- 
nig,  and  deliver  It  to  him.    He  then  got  an 
answer  at  10:30  as  follows:    "2/21/98.    Joe 
RedlDger,  Bonhitm,  Texas:    Mother  died  last 
night  at  7  p.  m.     [Signed]  Bernard  Bedln- 
Ster."    He  then  made  every  effort  to  reach 
St.  Paul  as  soon  as  possible,  reached  there  a 
few  minutes  after  1  o'clock,  and  his  mother 
had  been  burled  since  10  o'clock  that  morn- 
ing, and  he  did  not  get  to  see  her  at  all.    He 
had  never  received  a  telegram  before  tbat 
time  at  Bonham,  and  had  had  no  occasion  to 
say  anjrthing  to  Mr.   Seal   about  receiving 
messages,  but  he  always  received  bis  letters 
at  the  hotel.     The  foreman  at  the  round- 
house in  Bonham  bad  chaise  of  the  firemen 
on  the  railroad,  and  could  locate  them,  when 
ont  on  «  run,  by  wire.    If  the  dispatch  bad 
been  delivered  to  him,  he  would  have  in- 
formed  plaintiff.     If    it    bad    reached    Ft 
Worth  before  10  o'clock  Saturday  evening, 
plaintiff,  then  at  Ft  Worth,  could  and  would 
have  been  relieved,  and  have  taken  the  train 
from  there,  and  reached  St  Paul  tbe  next 
day,   the   20th    of   February.    We   review: 
The  telegram  was  sent  from  St.  Paul  Feb- 
ruary 18th.    Mother  died  at  7  p.  m.,  Febru- 
ary 20th.    Plaintiff  was  in  Ft  Worth  when 
tplogram  was  sent  and  from  tbat  point  could 
have  reached  St  Paul  on  the  20th  of  Feb- 
ruary, if  it  had  been  forwarded  to  him  at  Ft 
Worth  at  iHice.    The  20th  was  on  Sunday. 
^  it  seems,  if  the  message  had  been  for- 
warded to  him  at  Ft.  Worth  when  received 
at  Bonham,  he  would  have  left  Ft.  Worth, 
and  .irrived  at  St  Paul  In  time  to  have  seen 
Us  mother  alive.    He  then  set  out  and  trav- 
r'ed  as  expeditiously  aa  possible,  and,  as  be- 
fore stated,  reached  St  Paul  a  few  hours 


after  his  mother  was  buried.  He  did  not  in- 
form the  operator  at  Bonham  that  bis  fattier 
lived  in  tbe  country,  bays  he  was  addled. 
The  message  he  sent  to  his  father  was  not 
sent  ont  to  his  father  at  St.  Paul  until  be 
(plaintiff)  agi'eed  to  pay  the  extra  charges. 
If  it  had  been  promptly  delivered  after  re- 
ceipt at  St.  Paul,  his  father  would  have  re-- 
plied,  and  he  could  have  gone  and  reached 
there  in  ample  time  to  have  been  present  at 
the  funeral,  if  tbe  trains  had  made  connec- 
tion and  had  run  on  time.  It  was  shown 
that  the  hotel  where  plaintiff  boarded  when 
off  his  run  was  outside  the  free-delivery  lim- 
its established  by  the  defendant;  but  it  is 
shown  that  the  messenger  carried  tbe  mes- 
sage to  the  hotel,  and  inquired  for  him  more 
than  once,  but,  not  finding  him,  returned  the 
dispatch  to  the  office.  On  bis  visits  to  the 
hotel  he  wore  his  messenger  garb,— his  cap 
designating  his  office. 

Wilkins,  Vinson  &  Batsell  and  Geo.  H. 
Fearons,  for  appellant.  Wheeler  &  Cunning- 
bam  and  Agnew  &  Duncan,  for  appellee. 

COLLARD,  J.  (after  stating  the  facts).  We 
have  considered  all  the  questions  in  the  case, 
but  think  it  is  not  necessary  to  express  our 
views  upon  any  of  them  except  that  which 
Insists  that  plaintiff  was  not  entitled  to  re- 
cover at  all,  and  the  court  should  have  given 
the  requested  charge  to  that  effect  No  neg- 
lect of  the  appellant  is  shown  which  would 
incur  liability.  The  message  as  to  tbe  Ill- 
ness of  the  mother  of  appellee  was  received 
in  his  absence,  but  was  delivered  to  him  in 
a  reasonable  time  after  his  return.  The  ap- 
pellant was  not  advised  that  either  the  fore- 
man at  the  roundhouse  or  the  proprietor  of 
the  hotel  where  be  boarded  when  at  home 
had  authority  or  would  receive  the  message, 
so  as  to  communicate  with  him,  nor  is  it 
shown  that  either  had  such  autbority  from 
him.  The  message  was  the  first  be  had  re- 
ceived while  at  Bonham,  and  there  had  been 
no  occasion  to  have  such  agent,  and  he  had 
none  in  fact  If,  indeed,  he  had  had  an 
agent  for  that  purpose,  the  appellant  was  not 
advised  of  It,  and  was  under  no  obligation  to 
deliver  the  message  to  either  of  them.  It  is 
not  shown  that  defendant  knew  the  fact  that 
the  foreman  would  receive  the  message,  or 
was  authorized  to  do  so.  In  fact  no  authori- 
ty is  shown  by  plaintiff  to  the  foreman  to 
act  as  he  says  he  would  If  tbe  message  bad 
been  delivered  to  him.  He  says  he  would 
have  informed  plaintiff  of  the  message  if  it 
had  been  delivered  to  him.  Tbe  same  is  true 
as  to  pialntlfTs  landlord.  PlalntlfTs  mall 
was  received  at  the  hotel  in  bis  absence,  but 
there  had  been  no  telegram  to  him  before 
that  time;  and  the  landlord,  Mr.  Seal,  testi- 
fied that  be  was  authorized  to  receive  tele- 
graph messages  for  plaintiff,  not  expressly, 
but  that  he  would  have  received  it,  and  in- 
formed plaintiff;  but  it  is  not  shown  that  the 
company,  defendant  had  any  notice  that  ei- 
ther the  foreman  of  the  roundhouse  or  the 
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landlord  bad  any  authority  to  receive  tele- 
grams for  plaintiff.  In  fact,  neither  of  them 
had  any  express  authority  on  the  subject. 
This  was  the  first  message  by  telegraph  to 
plaintiff  at  that  place.  The  message  was  de- 
livered to  plaintiff  in  a  short  and  reasonable 
time  after  his  return  from  Ft  Worth,  but 
-he  concluded,  as  so  much  time  bad  elapsed, 
he  would  not  then  go,  but  dispatch  for  fur- 
ther ue'ws,  -which  he  did,  and  learned  that 
his  mother  was  dead.  He  then  started  to  St 
Paul,  and  reached  there  after  his  mother's 
burial.  He  did  not  dispatch  to  have  the 
burial  postponed.  His  dispatch  to  hU  father 
was  not  delivered,  as  the  latter  lived  t-wo 
miles  in  the  country,  and  no  understanding 
-was  had  as  to  payment  of  extra  charges. 
When  notified  of  this  he  directed  the  mes- 
sage to  be  sent  to  the  care  of  one  Jacob 
Koeuig,  when  he  received  the  reply  that  bis 
mother  was  dead.  After  he  received  the  first 
message  as  to  his  mother's  serlons  iUness,  he 
decided  to  remain  uutll  he  received  further 
information.  On  receipt  of  that  information 
he  made  every  effort  to  reach  St  Paul  as 
soon  as  possible,  but  arrived  too  late  to  be  at 
his  mother's  funeral.  But  this  is  not  at- 
tributable to  any  negligence  of  defendant 
He  did  not  ask  that  the  funeral  be  postpon- 
ed, and  it  was  not  done.  The  appellant  Is 
not  responsible  for  this,  nor  is  there  any  at- 
tempt to  make  it  so.  In  no  view  of  the  case 
can  it  be  held  that  appellant  is  liable.  The 
liability  of  defendant  depends  upon  too  many 
contlngenclee  to  authorize  a  recovery  (Tele- 
graph Co.  V.  Linn,  87  Tex.  7,  26  S.  W.  490), 
and  the  judgment  in  his  favor  cannot  stand. 
It  must  be  presumed  that  when  the  messen- 
ger appeared  at  the  hotel,  wearing  his  cap, 
inquiring  for  him,  the  proprietor  knew  for 
what  purpose  he  was  inquiring;  but  he  did 
not  offer  to  act  for  appellee,  or  notify  the 
boy  that  he  was  appellee's  agent  We  find 
no  negligence  on  the  part  of  appellant  or 
omission  of  duty  for  which  it  can  be  made 
liable  in  damages.  The  case  has  been  fully 
developed  on  the  facts,  which  could  not  be 
changed  on  another  trial,  and  we  believe  the 
judgment  of  the  lower  court  should  be  re- 
versed, and  judgment  here  rendered  for  ap- 
pellant that  plaintiff  below  recover  nothing, 
and  that  defendant  go  hence,  with  his  costs, 
and  it  is  so  ordered.    Reversed  and  rendered. 


GRACE  V.  CITY  OF  BONHAM.t 

(Court  of  Civil  Appeals  of  Texas.    April  2i, 

1001.) 

DISTRICT  C0DRT8— JURISDICTION— MUNICIPAL 
CORPORATIONS  —  TAXES  —  LIEN— FORBCLO- 
SURE— ACTION  —  MAINTENANCE  —  EVIDBNCE 
-ADMISSIBILITY— CITY  ORDINANCE  —  HARM- 
LESS ERROR. 

1.  Where  a  city  brought  an  action  for  taxes 
amounting  to  $186,  and  for  the  forecloaure  of 
a  tax  lien  on  defendanf  a  real  estate,  a  plea  to 
(he  jurisdiction  on  the  gronad  that  the  amonnt 

*  Rehearlnir  denied  May  22,  1901,  and  writ  ot  error 
denied  by  supreme  court  June  24,  IDOL 


Involved  was  below  the  limit  of  the  jurisdictioD 

of  the  district  court  was  properly  overruled, 
since,  under  the  constitution,  the  district  court 
has  jurisdiction  to  foreclose  a  lien  on  land,  re- 
gardless of  the  amount  involved. 

2.  Where  a  dty  sued  to  foreclose  a  tax  lien, 
the  fact  that  it  was  incorporated  under  the 
general  lueorpornting  act  did  not  defeat  its 
right  to  maintniu  the  action. 

3.  Where  the  tax  rolls  lor  1805  and  IS'M 
were  lost  evidence  of  a  deputy  assessor  and  cul- 
lector,  who  assisted  in  making  up  the  tax  rolU 
for  those  years,  was  admissible  to  show  that 
the  general  tax  rolls  of  the  city  for  those  years 
were  trne  copies  of  the  assessment  rolls,  and 
that  plaiutiS  had  not  paid  his  taxes  for  those 
years. 

4.  Land  was  described  in  the  tax  rolls  as 
"Abstract  No.  112,  G.,  owner,  sitnated  in  the 
defendant  city,  27%  acres,"  and  the  description 
was  furnished  by  defendant  as  that  ot  all  the 
realty  he  possessed  in  the  city.  A  petition  for 
the  foreclosure  of  a  tax  lien  described  it  by 
field  notes,  and  an  allegation  that  it  was  the 
same  land  as  described  in  the  tax  roll,  and 
the  only  land  owned  by  defendaut  in  the  city. 
Held,  that  the  foreclosure  was  not  invalid  for 
insufficiency  In  describing  the  piuperty,  since  it 
was  sa&icient  to  identify  it  and  could  not  have 
misled  the  defendant. 

5.  In  an  action  to  foreclose  a  lien  for  city 
taxes,  the  introduction  of  an  ordinance  permit- 
ting the  pleader  in  suits  for  deUnquent  taxes 
to  give  a  perfect  description  of  land  not  de 
scribed  in  the  assessment  roll,  and  to  Identify 
the  property  aliunde  the  record,  was  not  preju- 
dicial to  defendant  since  it  conferred  no  rights 
which  the  plaintiff  did  not  possess  without  in- 
troducing the  ordinance. 

Error  from  district  court  Fannin  county; 
B.   S.   Chambers,   Judge. 

Action  by  dt;  of  Bonham  against  Charles 
D.  Grace.  From  a  judgment  in  favor  ot 
plaintiff,  defendant  brings  error.    Affirmed. 

Ohas.  D.  Grace,  in  pro.  per.  Wheeler  ft 
Cunningham,  for  defendant  in  error. 

FLT,  J.  This  suit  waa  iiutltuted  by  the 
city  of  Bonham  to  recover  taxes  dne  by 
Charles  D.  Grace  on  his  homestead  Cor  the 
years  1895,  1896,  1897,  and  1898,  amounting 
in  the  aggregate  to  $152.68,  and  taxes  on  per- 
sonal property  for  the  same  years,  amounting 
to  $20.34,  and  $4  poll  taxes,  and  to  foreelose  a 
lien  on  the  land  for  the  taxes  due  thereon. 
Judgment  was  rendered  in  favor  of  the  city 
for  the  taxes  and  foreclosure  as  prayed  for. 
The  facts  show  that  plaintiff  in  error  was 
indebted  to  the  defendant  In  error  in  the  sum 
of  $182.18,  for  which  judgment  was  rendered, 
for  taxes,  and  $152.66  of  that  amount  con- 
stituted a  lien  on  the  land  decKXibed  in  the 
pleadings. 

The  first  assignment  of  error  complained 
of  the  alleged  action  of  the  trial  court  in 
overruling  a  plea  to  the  jurisdiction  on  the 
ground  that  the  petition  showed  on  its  face 
that  it  was  for  $186.23.  Under  the  assign- 
ment two  propositions,  neither  of  which  are 
germane  to  the  assignments  of  error,  are 
submitted.  Hie  record  fails  to  show  that  any 
action  was  token  on  the  exception,  but  be- 
ing a  jurisdictional  question,  we  have  con- 
sidered it.  It  would  appear  from  the  lan- 
guage of  the  assignment  of  error  that  the 
Jurisdiction  of  the  district  court  Is  attacked 
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Bolely  on  the  ground  that  the  amount  is  less 
than  that  of  which  the  court  has  Jurisdic- 
tion, but,  of  course,  the  constitution  gives 
Uie  district  court  exclusive  jurisdiction  of  all 
suits  for  the  enforcement  of  liena  on  land, 
Qu  matter  -vrhat  the  amount  may  be.  In  the 
{•roiKisitlons  it  appears  that  the  right  of  a 
fit}-  incorporated  under  the  general  Incorpo- 
rating act  to  foreclose  liens  on  real  estate 
for  taxes  is  questioned.  The  right  of  cities 
so  incorporated  to  foreclose  liens  on  real  es- 
tate for  taxes  due  thereon  has  been  clearly 
settled  by  the  supreme  coturt.  City  of  Hen- 
rietta V.  Euatifl,  87  Tex.  14,  26  S.  W.  619. 

Xlie  third  assignment  of  error  complains 
tliat  Joe  Lowrey,  the  present  city  assessor 
and  collector,  was  permitted  to  testify  that 
the  general  tas  rolls  of  the  city  of  Bonham 
were  true  copies  of  the  assessment  rolls  or 
lists  for  the  years   1895,    1896,    1897,   and 
1S9S,  and  ttiat  plaintiff  in  error  had  not  paid 
his  taxes  for  those  years.     The  objection 
urged  was  that  Lowrey  was  not  the  assessor 
and  cAllector,  nor  a  deputy,  for  those  years. 
The  witness  swore  that  he  assisted  the  as- 
sessor to  make   up  the  tax  rolls  for  the 
years  1895  and  1896,  and  knew  that  they 
^ere  correct  copies  of  the  original  assess- 
ment sheets.     He  also  testified  that  he  had 
made  diligent  search  for  the  original  assess- 
ment sheets  for  the  years  1895,   1896,   and 
1897,  and  conld  not  find  them.    Moss,  the 
assessor  for  the  years  1897  and  1898,  swore 
that  he  made  up  the  assessment  roDs  of  those 
years  from  the  original  assessment  sheets. 
Ttie  orighial  assessment  sheet  of  1898  was 
introduced  In  evidence.     The  evidence  was 
properly  admitted.     The  description  of  the 
property  as  found  in  the  tax  rolls  was  as  fol- 
lows:   "Abstract  No.  112.    Original  grantee* 
H.  Burkhardt.    Ghas.  D.  Grace,  owner.    Sit- 
uated in  city  of  Bonham,"— followed  by  val- 
uation for  each  year,  and  "Acres  rendered, 
27V1>."    It  is  insisted  that  the  description  is 
not  hi  compliance  with  law,  and  does  not 
form  a  sufficient  basis  for  the  foredosnre  of 
a  lien,  and  is  different  from  the  description 
o(  the  land  set  out  in  the  petition.    The  de- 
scription of  the  land  In  the  assessment  of 
isW  was  made  by  the  plaintiff  In  error,  and 
is  tbe  same  as  that  in  the  assessments  of 
the  other  years,   which   presumably    were 
n'Sde  by  him.    The  main  object  in  giving  a 
description  of  the  property  against  which 
taxes  are  assessed  is  to  give  the  owner  notice 
of  Bach  charge  against  his  property.    The 
fule  as  to  description  in  an  assessment  is 
lieW  to  Pennsylvania  to  be  that  "it  affords 
the  means  of  identification,  and  does  not  pos- 
iCvely  mislead  the  owner."     Woodside  v. 
Wason,  32  Pa.  St  52.    In  New  York  it  is 
uld:   "An  assessment  of  nonresident  land  is 
fatally  defective  and  void  if  it  contain  such 
*■  falsity  in  the  designation  or  description  of 
tlM>  parcel  assessed  as  might  probably  mis- 
led tlie  owner,  and  prevent  him  from  ascer- 
taining by  the  notices  that  his  land  was  to 
*e  Bold  or  redeemed."    Tallman  v.  White,  2 


N.  T.  66w  Tbe  description  of  the  land  in  the 
assessment  rolls  could  not  possibly  have  liad 
any  tendency  to  mislead  the  owner,  because 
he  rendered  it  as  all  the  real  property  pos- 
sessed by  him  in  Bonham,  and  he  testified 
in  the  case  that  he  did  not  own  any  land  in 
the  Burkhardt  survey  except  the  land  describ- 
ed In  the  petition.  DalUis  Title  &  Trust  Co.  ▼. 
City  of  Oak  Cliff,  8  Tex.  Civ.  Xpp-  21T,  27  S. 
W.  1036;  ScoUard  v.  City  of  Dallas  (Tex.  Civ. 
App.)  42  S.  W.  640.  In  the  case  of  State  v. 
Farmer  (Tex.  Sup.)  59  S.  W.  541,  it  was  said: 
"If  tbe  description  given  in  the  assessment 
is  such  that,  by  applying  it  to  the  land,  it 
can  be  identified,  It  is  a  substuutial  compli- 
ance with  the  requirements  of  the  statute, 
and  the  lien  attached."  See,  also,  Eustis  t. 
City  of  Henrietta,  90  Tex.  4C8,  39  S.  W.  567. 
The  description  In  this  case  was  almost  a 
literal  compliance  with  the  ordinance,  which 
required,  when  persons  rendered  their  prop- 
erty, that  they  should  state  the  name  of  the 
owner,  the  abstract  number  of  survey,  num- 
ber of  certificate,  original  grantee,  the  num- 
ber of  acres,  and  the  full  and  true  valuation 
thereof.  Article  499,  Hev.  St.,  gives  cities 
and  towns  full  authority  to  pass  such  ordi- 
nances as  may  be  deemed  proper  to  the  levy- 
ing, laying,  Imposing,  assessing,  and  collect- 
ing taxes.  The  land  Is  described  In  the  peti- 
tion by  field  notes,  and  it  is  alleged  that  it  Is 
the  same  land  described  in  the  rolls,  and  is 
the  only  land  owned  by  plaintiff  in  error  in 
Booham  off  the  Burkhardt  survey.  There 
was  no  doubt  about  the  land  described  in 
the  petition  and  that  described  in  the  as- 
sessment rolls  being  one  and  the  same.  Eus- 
tis  v.  City  of  Henrietta  (Tex.  Civ.  App.)  37 
S.  W.  632.  The  Introduction  of  the  ordi- 
nance which  permitted  the  pleader  in  suita 
for  delinquent  taxes  to  give  a  perfect  de- 
scription of  land  not  fully  described  In  the 
assessment  roll,  and  to  Identify  thei  property 
aliunde  the  roil,  was  not  erroneous.  It  con- 
ferred no  right  tliat  was  not  possessed  with- 
out It,  and  in  no  event  could  its  admission 
Lave  affected  plaintiff  in  error  injuriously. 
The  Judgment  is  afilrmed. 


BELL  v.  WEIGHT.  ' 

(Oourt  of  Civil  Appeals  of  Texas.    March  22, 
1901.) 

On  rehearing.    Reversed. 

For  former  opinion,  see  59  S.  W.  61S. 

GILL,  J.  The  supreme  court,  In  answer 
to  questions  certified  in  this  canse,  have 
practically  approved  the  views  expressed 
by  us  in  tbe  main  opinion.  60  S.  W.  873. 
However,  on  the  question  of  improvements 
in  good  faith  that  court  held  that,  on  the 
facts  as  stated  ha  the  certificate,  tbe  issue 
of  improvements  in  good  faith  was  not  pre- 
sented. The  Judgment  of  the  trial  court  ia 
reversed,  with  instructions  to  the  trial  conrt 
to  render  Judgment  for  plaintiff  on  a  Uk* 
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state  of  facts.  In  the  present  state  of  the 
record,  this  court  cannot  render  Judgment, 
for  the  reason  that  there  appears  to  be  some 
excess  over  10,000  square  feet  In  the  lots 
as  Inclosed,  and  we  think  a  fair  construction 
of  the  deed  would  give  to  appellant  at  least 
one-half  of  lots  9  and  10  as  their  lines  are 
indicated  by  the  fences,  and  the  amount  of 
this  excess  must  be  ascertained  by  the  trial 
court.    Reversed  and  remanded. 


MANLY  v.  CONN. 

(Court  of  CItU  Appeals  of  Texas.    April  24, 
1901.) 

APPEAL— ASSIGNMENTS   OF  ERROR— SUFFI- 
CIENCY. 

1.  Assignments  of  error,  which  are  not  brief- 
ed as  required  by  the  rules,  by  having  proposi- 
tions in  connection  with  them,  and  which  are 
not  distinct  propositions  themselves,  cannot  be 
considered. 

2.  An  assignment  of  error  as  to  the  court's 
refusal  to  permit  a  witness  to  testify  to  cer- 
tain facts  cannot  be  considered,  where  the  bUl 
of  exceptions  on  which  it  is  based  does  not 
show  what  the  witness  wonld  have  testified. 

Appeal  from  district  court,  Dallas  county; 
Richard  Morgan,  Judge. 

Action  by  T.  K.  Conn  against  J.  W.  Manly, 
executor  of  the  will  of  Mrs.  Ann  Cunning- 
ham, deceased.  From  a  Judgment  in  favor 
of  plaintiff,  defendant  appeals.     Affirmed. 

Thompson  &  Thompson  and  ShoolL  &  Van- 
der  Hoeven,  for  appellant  Morooey  &  Love, 
for  appellee. 

JAMES,  C.  J.  This  Is  an  action  by  Conn 
for  an  attorney's  fee  for  $750,  for  services 
alleged  by  appellee  to  have  been  rendered  by 
him  to  Mrs.  Ann  Cunningham  in  a  certain 
land  suit  styled  "Grlgsby  against  Bowles," 
and  also  for  a  fee  of  $25  for  services  alleged 
to  have  been  rendered  by  him  to  Mrs.  Cun- 
ningham's executor.  Manly,  In  a  certain  mo- 
tion. It  is  not  necessary  to  state  the  de- 
fenses- The  cause  was  tried  by  the  court, 
and  Judgment  rendered  in  favor  of  plaiutlfT 
for  $525. 

The  first  and  second  assignments  are  not 
briefed  as  required  by  the  rules,  there  be- 
ing no  propositions  stated  In  connection  with 
them.  The  assignments  themselves  complain 
of  certain  answers  to  interrogatories  for 
three  reasons,— because  evasive,  irrelevant, 
and  consisting  of  the  opinions  of  the  witness- 
.  es.  The  assignments,  therefore,  cannot  be 
taken  as  distinct  propositions. 

The  third  and  fourth  assignments  complain 
of  the  action  of  the  court  In  refusing  to  per- 
mit "a  witness  to  testify  as  to  the  residence, 
occupation,  surroundings,  and  general  char- 
acter of  the  witness  Anna  Shelton,  and  to 
facts  going  to  show  that  she  was  an  adven- 
turess and  a  woman  of  questionable  charac- 
ter; said  testimony  being  offered  to  enable 
the  court  to  properly  weigh  her  testimony, 
and  to  r''operly  pass  upon  her  credibility." 


The  assignment  cannot  be  sustained,  for  the 
reason  (if  there  were  no  other)  that  the  bill 
of  exceptions  upon  which  the  assignment  Is 
based  is  not  a  sufficient  one.  It  Is  not  shown 
what  facts  the  witness  would  have  stated, 
or  that  any  facts  would  be  stated  by  him, 
that  would  have  been  proper  evidence.  Un- 
less this  court  be  informed  by  the  bill  -what 
facts  the  witness  would  have  stated  to  show 
that  Anna  Shelton  was  an  adventuress,  or  a 
woman  of  questionable  character,  it  is  unable 
to  say  that  the  testimony  would  have  been 
competent  or  any  evidence  of  such  facts. 
Nor  do  we  know  what  the  witness  'would 
have  stated  in  reference  to  her  residence,  oc- 
cupation, surroundings,  and  general  charac- 
ter, so  that  we  are  unable  to  say  that  the  ex- 
pected testimony  would  have  tended  to  dis- 
credit the  witness,  or  would  have  been  com- 
petent for  that  purpose.  Other  reasons  urged 
by  appellee  against  these  assignments  need 
not  be  considered.  There  was  testimony  to 
support  the  Judgment  rendered,  and  we  there- 
fore cannot  sustain  the  remaining  assign- 
ments.   Affirmed. 

On  Rehearing. 

(May  29,  1901.) 

We  see  no  good  reason  for  setting  aside 
the  affirmance  upon  any  of  the  grounds  men- 
tioned In  the  opinion.  The  motion  for  new 
trial  was  correctly  overruled.  The  assign- 
ments bearing  upon  the  question  of  excess 
In  the  amount  of  the  recovery  have  been 
fully  reconsidered,  and  we  have  concluded, 
from  the  facts  and  circumstances,  that  the 
fee  of  .^500  for  services  in  the  Grlgsby  suit  Is 
excessive,  and  that  $250  would  be  ample 
compensation.  As  thus  reformed,  the  Judg- 
ment will  be  affirmed. 


DALLAS  COTTON   MILLS  v.  ASHM3Y. 

(Court  of  Civil  Appeals  of  Texas.    May  29, 

1901.) 

TRIAli-INSTRUCTIONS-WBIQHT  OF  BVIDENCft 
An  instruction  defining  the  term  "prepon- 
derance of  evidence,"  which  states,  "This  does 
not  nieaa  that  there  shall  be  a  greater  number 
of  witnesses  on  one  side  than  on  the  other," 
was  on  the  weight  of  evidence,  and  erroneous, 
since,  in  effect,  it  told  the  jury  that  they  need 
not  consider  the  number  of  witnesses  by  which 
a  fact  may  be  established. 

Error  from  district  court,  Dallas  county; 
Richard  Mor^^an,  Judge. 

Action  by  the  Dallas  Cotton  Mills  against 
W.  B.  Ashley.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reveised. 

FInley,  Harris,  Etheridge  &  Knight,  for 
plaintiff  in  error.  M.  M.  Parks  and  Caiden 
&  Carden,  for  defendant  In  error. 

I.'ISHKn,  0.  J.  PlalatifTs  third  assign- 
ment of  error  is  well  taken.  The  charge 
there  complained  of  Is  upon  the  weight  of 
evidence,  inasmuch  as,  la  effect.  It  tells  the 
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iuTj  that  Id  determining  what  1b  a  prepon- 
derance ot  the  evidence  they  need  not  con- 
glder  the  number  of  witnesses  by  which  a 
fact  may  be  established.  In  defining  the 
term  "preponderance  ot  evidence"  the  court 
oies  this  expression:  "This  does  not  mean 
that  there  shall  be  a  greater  number  of  wit- 
nesses on  one  side  than  on  the  other,"— and 
then  goes  on  with  the  balance  of  the  charge, 
which  we  find  to  be  a  correct  statement  of 
the  law.  The  effect  of  this  instruction  was 
to  taiform  the  jury  that  they  need  not  con- 
sider the  nimiber  of  witnesses  that  testify 
upon  each  side,  respectively,  in  determining 
the  credibility  and  the  weight  that  should 
be  given  to  the  testimony.  For  the  error 
pointed  out  the  Judgment  will  be  reversed. 
We  have  carefully  considered  every  other 
question  raised  by  the  assignments  of  er- 
ror, and,  except  in  the  Instance  noticed,  no 
reversible  error  Is  shown.  Judgment  re- 
versed, and  cause  remanded. 


STEPHENS  et  aL  t.  OAMPBOLL  et  al. 

<Cottrt  of  Civil  Appeals  ot  Ttexas.    May  9. 

1901.) 

SCHOOLS  AND  SCHOOI.  DISTRICTS— COUNTY 
JUDOB— SX  OF7ICIO  SCHOOL  SUPERINTEND- 
ENT—SALABT— AMOUNT— IliLBOAI.  PAYMENT 
-RIQHTS  OF  TAXPAYER— ACTION— MAINTU- 
NANCE. 

1.  Since  Ber.  St.  art.  8933,.  providing  that 
county  jadges  who  shall  serve  as  ex  ofBcio 
tchool  superintendents  shall  be  entitled  to  cer- 
tain commissioni,  was  repealed  by  implication 
by  the  act  of  1897  (Sayles*  Ann.  Civ.  St.  art. 
2496c)  declaring  that  in  such  cases  the  county 
lodge  shall  be  entitled  to  such  salary  as  the 
cammissioners'  court  may  allow,  not  to  exceed 
)600,  an  allowance  of  ^300  to  a  county  judge 
(or  goch  services,  which,  on  a  commission  basis, 
would  have  amounted  to  SIM,  was  not  void  on 
the  gronnd  that  defendant  was  entitied  only 
to  commissions. 

2.  Rev.  St.  art.  3933,  provides  that  county 
}adges  who  shall  act  as  ex  officio  school  super- 
hitendents  shall  be  entitled  to  certain  commis- 
■ions,  and  the  act  of  1897  (Sayles'  Ann.  Civ. 
St  art.  2496c)  declares  that  county  judges  act- 
ing as  ex  officio  superintendents  shall  be  enti- 
tled for  such  services  to  a  salary  not  to  exceed 
t<K)0  per  annum,  to  be  fixed  by  the  commis- 
Bionen'  conrt,  and  article  2405]  exempts  coun- 
ties not  having  16,000  inhabitants  from  making 
a  report  of  the  fees  collected  by  them.  Beld, 
that  the  contention  that  article  2496J  exempted 
cnnnties  with  a  population  of  less  than  15,000 
from  the  operation  of  article  24%c,  and  tnat, 
therefore,  a  county  judge  who  acted  as  ex  of- 
licio  school  superintendent  in  a  county  of  less 
than  15,000  was  entitled  only  to  commissions, 
caonot  be  sustained,  since  article  2496c  was 
general,  and  included  every  judge  performing 
•errices  as  ex  officio  school  superintendent. 

3.  Sayles'  Ann.  Civ.  St.  art.  2495,  provides 
that  any  person  aggrieved  shall  have  the  right 
to  rae  for  overcharges  by  county  commission- 
tn.  BOd,  that  an  action  to  recover  money  al- 
lorod  to  a  coimty  Jndge  by  the  commissioners' 
court  (or  services  as  ex  officio  school  snperin- 
tendeat  in  violation  ot  law  cannot  be  maintain- 
^  by  a  taxpayer,  since  the  county  only  had  a 
"Sht  to  complain. 

Appeal  from  district  court,  Gregg  county; 
1. 6.  Knssell,  Judge. 
63S.W.— 11 


Action  by  I.  N.  Stephens  and  others 
against  J.  N.  Campbell  and  others.  From  a 
judgment  dismissing  the  petition,  plaintiffs 
appeal.    Affirmed. 

J.  L.  H.  Terry,  for  appellants.  TCoxmg  ft 
Stinchcomb,  for  appellees. 

GILL,  J.  This  suit  was  brought  by  I.  N. 
Stephens  and  W.  B.  Taylor,  as  citizens  and 
taxpayers  of  Gregg  county,  Tex.,  and  pa- 
trons of  the  public  schools  ot  said  county, 
against  J.  N.  Campbell,  county  Jndge  of  the 
county,  and  the  sureties  on  his  official  bond, 
to  recover  of  them  certain  sums  of  money 
alleged  to  have  'been  unlawfully  collected  by 
said  Judge  as  compensation  tor  ex  officio 
services  as  superintendent  of  public  instruc- 
tion ot  said  county.  Plaintiffs  also  sought 
to  recover  as  a  penalty  threefold  the  sum  al- 
leged to  have  been  so  unlawfully  collected  in 
addition  thereto.  The  suit  Is  brought  by 
plaintiffs  for  the  benefit  ot  the  school  fund  ot 
Gregg  county.  The  trial  court  sustained  the 
general  demurrer  ana  special  exception  to 
the  petition,  and,  plaintiffs  refusing  to  fur- 
ther amend.  Judgment  was  rendered  dismiss- 
ing the  cauBfc  For  the  purpose  of  reversing 
that  Judgment,  plaintiffs  have  appealed. 

The  amended  original  petition,  to  which 
demurrers  were  sustained,  contained,  in  sub- 
stance, the  following  allegations:  That  J. 
N.  Campbell  was  the  duly  elected  and  qual- 
ified county  Judge  of  Gregg  county,  and  as 
such  had  executed  a  bond,  with  his  co-de- 
fendants as  sureties;  that  the  county  of 
Gregg  had  less  than  15,000  inhabitants,  and 
no  one  held  the  separate  office  of  superin- 
tendent of  public  instruction  in  the  county; 
that  said  Campbell  was  ex  officio  superin- 
tendent of  public  Instruction,  and  as  such  his 
annual  salary  had  been  fixed  by  an  order  of 
the  commissioners'  court  at  $300;  that  tor 
the  nine  months  ending  August  16,  1899,  be 
collected  from  the  county  treasurer,  on  the 
order  of  the  commlaaloners'  court,  $200,  and 
tor  the  first  two  quarters  of  the  fiscal  year 
beginning  August  15,  1899,  he  had  collected 
$160.  The  aggregate  of  these  sums  is  sued 
for,  and  three  times  the  amount  as  a  penalty 
for  collecting  the  unlawful  amount.  It  Is 
further  averred  that  by  reason  ot  Its  popu- 
lation the  county  is  npt  operating  its  schools 
under  the  act  ot  the  special  session  of  the 
legislature  of  1897,  but  under  article  3933  of 
the  Bevlsed  Statutes;  that  under  the  last- 
named  article  his  commissions  as  ex  officio 
superintendent  would  have  amounted  to  no 
more  than  $154,  and  that  the  act  of  the  com- 
missioners' court  in  allowing  him  a  larger 
sum  in  the  form  of  a  salary  was  Illegal  and 
void.  It  is  unnecessary,  for  the  purposes  of 
this  opinion,  to  set  out  at  greater  length  the 
plaintiffs'  allegations.  The  plaintiffs  having 
brought  their  suit  on  the  theory  that  article 
8933.  Bev.  St,  was  not  repealed  by  the  act 
of  1897,  and  that  the  latter  act  did  not  apply 
to  Gregg  county,  the  trial  court,  In  snstalii- 
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ing  the  demurrers,  most  have  held  that  the  ar- 
ticle was  repealed  by  the  last-named  act,  and 
that  under  said  act  the  commiBsloners'  court 
had  the  power  to  fix  the  salary  at  the  sum 
named,  and  to  provide  for  its  payment  by 
the  treasurer.  This  action  on  the  part  of  the 
trial  court  is  assigned  as  error,  and  a  deter- 
mination of  the  question  thus  presented  will 
be  decialTe  of  this  appeal. 

Article  3933,  supra,  provided  that  "the 
county  judge  who  serves  as  ex  officio  super- 
intendent of  public  instruction  shall  be  enti- 
tled to  the  following  compensation.  *  •  *" 
Then  follows  a  provision  that  he  shall  be  en- 
titled to  certain  commissions  for  disbursing 
the  school  fund,  and  a  certain  allowance  for 
stationery,  postage,  etc.,  such  sums  to  be 
paid  out  of  the  public  school  fund.  Article 
3029a,  Rev.  St.,  provides  that,  when  there  is 
no  duly-elected  superintendent  of  public  in- 
struction for  the  county,  the  county  judge 
shall  ex  officio  act  as  such.  Article  3930 
empowers  the  commissioners'  court  to  abol- 
ish tho  office  of  superintendent  when,  in  the 
judgment  of  that  court.  It  is  advisable.  Ar- 
ticles 3929a-3829d,  Inclusive,  Sayles*  Ann. 
Civ.  St,  provide  for  the  election  of  a  super- 
intendent of  public  instruction  In  the  vari- 
ous counties,  and  prescribe  his  duties  and 
compensation.  In  1897  the  legislature  pass- 
ed an  act  to  prescribe  the  maximum  amount 
of  fees  that  might  be  retained  by  certain 
officers.  This  act  is  embodied  in  Sayles' 
Texas  Civil  Statutes.  Under  article  2495c 
of  the  act  the  county  judge  is  permitted  to 
retain  fees  not  to  exceed  in  amount  f2,000 
per  annum,  except  in  counties  of  certain  pre- 
scribed population,  in  which  he  may  retain 
from  $2,250  to  $2,600  per  annum,  varying 
with  the  population,  and,  in  addition  there- 
to, one-fourth  the  excess  of  fees  collected  by 
such  officer.  The  last  provision  of  this  ar- 
ticle Is  as  follows:  "Provided  that  in  coun- 
ties where  a  county  Judge  acts  as  ex  officio 
superintendent  of  public  instruction  he  shall 
receive  such  other  salary  as  may  be  provid- 
ed by  the  commissioners'  court  not  to  exceed 
$600.00  per  annum."  Article  2495h  provides: 
"It  Is  not  Intended  by  this  chapter  that  the 
commissioners'  court  shall  be  debarred  from 
allowing  compensation  for  ex-officio  services, 
to  county  officials,  not  to  be  Included  in  esti- 
mating the  maximum  provided  for  in  this 
chapter,  when  In  their  judgment  such  com- 
pensation is  necessary:  provided  such  com- 
pensation for  ex-officio  services  shall  not  ex- 
ceed the  amounts  now  allowed  by  law  for 
ex-offlclo  services."  It  is  contended  by  ap- 
pellants that  no  provisions  of  the  act  of  1897 
are  Inconsistent  with  article  8933,  supra;  that 
under  the  provisions  of  article  2495b,  supra,  It 
is  Impliedly  permitted  to  remain  in  force  for 
the  purpose  of  limiting  the  amount  of  salary 
which  the  commissioners'  court  might  allow 
to  cotmty  judges  for  services  as  ex  officio 
superintendent  of  public  Instruction,  and 
therefore  cannot  be  held  to  have  been  repeal- 
ed.   While  this  contention  is  plausible,  and 


not  without  force,  we  think  It  reasonably 
dear  that  the  act  of  1897,  In  so  far  as  It  af- 
fects the  salaries  of  county  judges  when  act- 
ing as  ex  officio  superintendents  of   public 
instruction,  is  so  inconsistent  with    article 
3033,  supra,  as  to  repeal  it  by  impUcation. 
Article  2495c  of  the  act  of  1897  expressly  em- 
powers the  commissioners'   court  to   allow 
county  judges  for  such  services  a  salary  not 
to  exceed  $600  per  annum.    This  necessarily 
precludes  the  idea  that  he  was  any  longer 
entitled  to  commissions^  as  provided  by  the 
old  law.    The  discretion  of  the  commission- 
ers' court  within  certain  limits  was  substi- 
tuted for  the  arbitrary  method  of  fixing  his 
compensation  as  fixed  by  article  3933.     It  is 
true,  In  article  2495h  it  is  provided  generally 
that  compensation  for  ex  officio  services  of 
county  officers  shall  not  exceed  the  amount 
now  fixed  by  law,  but  under  a  familiar  and 
well-established  rule  of  construction  the  gen- 
eral provision  must  yield  to  the  special  pro- 
vision contained  in  article  2495c,  applicable 
solely  to  county  judges  acting  as  superhi- 
tendents  of  public  instruction.    In  Perez  v. 
Perez,  50  Tex.  322,  Justice  Willie  declared 
the  general  rule  of  construction  to  be  that, 
when  the  law  makes  a  general  provision  ap- 
parently for  all  cases,  and  a  special  provision 
for  a  particular  class,  the  general  must  yMd 
to  the  special  clause,  so  far  as  the  partic- 
ular class  Is  concerned.    In  further  support       | 
of  appellants'  position,  our  attention  ta  called 
to  the  following  provision  in  article  2495d.  a 
part  of  the  act  of  1897:   "The  amounts  al- 
lowed to  each  officer  mentioned  in   article 
2496c  may  be  retained  out  of  tne  fees  col- 
lected by  him  under  existing  laws,  bnt  in  no 
case  shall  the  state  or  connty  be  responsible 
for  the  payment  of  any  sum  when  the  fees 
collected  by  the  officer  are  less  than  the 
maximum    compensation    allowed    by    this 
chapter."     We   think,   if   this   provision  be 
given  Its  proper  relation  to  the  remainder  of 
the  chapter  and  to  the  laws  In  existence  at 
the  date  of  itt^  enactment,  it  will  be  found  to 
support,  rather  than  oppose,  the  concloslon 
we  have  reached.    For  Instance,  It  is  idain- 
ly  shown  by  the  provisions  of  articles  2495c 
and  2495h,  supra,  that  the  ex  officio  compen- 
sation for  the  county  judge  is  not  to  be  in- 
cluded in  estimating  his  maximum  earnings 
per  annum.    The  maximum  which  any  of 
the  named  officers  may  retain  is  made  up  of 
fees,  and  in  no  Instance  is  the  ex  officio  al- 
lowance included.    Again,  the  ex  officio  al- 
lowance to  sheriffs  for  daily  attendance  on 
the  district  court  while  in  session,  and  the 
allowance  to  district  and  county  clerks  for 
ex  officio  services,  since  they  may  not  be 
computed  in  estimating  the  maximum  allow- 
ed by  law,  must,  in  the  nature  of  things,  be 
payable  out  of  the  public  funds.    They  are 
made  so  by  laws  in  existence  at  the  date  of 
the  passage  of  the  act  in  question,  which  are 
in  no  respect  disturbed  by  said  act. 

It  is  further  insisted  by  appellants  that, 
inasmuch  as  article  249SJ  of  the  act  in  ques 
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tlan  provides  that  In  connties  bavlng  16,000 
Inhabitants  or  less  none  of  the  officers  nam- 
ed In  article  2496c  shall  be  reqnhred  to  make 
a  report  of  the  fees  collected  by  them  an- 
noally,  the  coanty  of  Oregg  Is  unaffected  by 
the  actt  and  Is  operating  under  the  old  law. 
This  Is  practically  true,  so  far  as  the  officers 
affected  by  the  restriction  on  the  amount  of 
annual  fees  they  are  permitted  to  retain  are 
concerned,  bat  Is  not  true  as  to  the  nature 
of  the  ez  otBclo  compensation  of  the  county 
Judge  of  said  county.    The  provision  quoted 
(rom  article  2495c  changed  the  Character  of 
the  comi>en8atlon  of  county  Judges  In  the 
state  who  acted  as  ez  officio  superintendent 
of  public  Instruction.    It  was  thereby  clian- 
ged  from  commissions  to  a  salary  to  be  fixed 
by  the  commissioners'  court    Its  terms  are 
genoral  and  include  every  county  Judge  in 
the  state  upon  whom  the  respective  com- 
mlBsIoDers'  courts  may  impose  such  duties. 
By  the  provisions  of  article  2496J,  supra,  the 
officers  of  counties  having  a  population  not 
exceeding  15,000  are  exempted  from  the  re- 
qnlrement  to  report  the  amount  of  fees  an- 
nually collected  by  them.    Such  counties  are 
not  generally  exempted  from  the  provisions 
of  the  act.    If,  however,  the  question  of  the 
repeal  of  article  883S,  supra,  is  to  be  regard- 
ed as  doubtful,  the  construction  placed  upon 
the  new  law  by  the  department  of  education, 
and  under  which  the  officers  of  the  state  af- 
fected thereby  have  acted  up  to  this  time, 
should  be  accorded  great  weight  (Galveston, 
H.  ft  &  A.  By.  Co.  V.  State,  81  Tex.  602,  17 
8.  W.  CD,  and  the  record  shows  that  the 
state  superintendent  of  public  Instruction  has 
construed  the  act  as  repealing  article  3833, 
supra.    We    conclude,    therefore,    that    the 
trial  court  did  not  err  In  sustaining  demur- 
ran  to  the  iwtition,   and  the  Judgment  is 
thereforo  in  ail  things  affirmed.    The  trial 
court  overruled  the  first  special  exception 
which  questioned  the  right  of  plaintiffs  to 
recover  in   any   event,   in  the  capacity  in 
which  they  sued.    This  ruling  Is  not  com- 
plained of  by  cross  assignment.    We  are  of 
opinion,  however,  that  the  question  is  neo> 
«8satily  involved  in  the  appeaL    The  suit 
wu  evidently  brought  under  article  2486, 
Sayles'  Ann.  Oiv.  St.,  which  gives  to  any 
person  aggrieved  the  right  to  sue  (or  over- 
cborges  by  certain  officers,  and  to  recover  as 
a  penalty  threefold  the  overcharge  in  addi- 
tion.   The  penalty  described  has  been  dis- 
tinctly hdd  not  to  apply  to  claims  of  this 
«l»aract«r.    Wood  Co.  v.  Cate,  76  Tex.  216, 
12  8.  W.  685.    We  are  of  opinion  also  that 
neither  the  article  In  question,  nor  any  other 
article  of  the  statute,  authorized  the  plain- 
tiffs to  maintain  this  action  In  the  capacity 
tn  which  they  sue.    In  the  case  last  cited 
tbe  action  was  brought  by  the  county,  and 
we  are  of  opinion  that  the  county  alone  had 
n>(  right  to  complain,    iso,  for  this  reason  al- 
io, the  judgment  of  the  trial  court  should  be 
afltnaed.   Affirmed. 


HUGO  &  SCHMELTZBB  00.  v.  HIRSCH. 
(Court  of  Qvll  Appeals  of  Texas.    Kay  8, 

1901.) 

FRAUDULENT      CONVBTANCBS-SATISFAOnON 

OF  DEBTS— HUSBAND  AND  WIFB— SBF> 

ARATE  PROPBRTT— DEPOSITIONS. 

1.  Where  a  wife,  with  her  husband's  consent, 
purchases  goods  of  her  debtor,  and  assumes 
payments  of  debts  due  other  creditors  to  pro- 
cure payment  of  a  debt  due  her,  and  the  sum 
paid  by  her  to  other  creditors  is  not  in  excess 
of  the  property  conveyed  to  her,  such  convey- 
ance Is  not  fraudulent. 

2.  Where  a  debtor  conveys  property  to  a  wife 
to  satisfy  a  debt  due  her  separate  estate,  and 
she  assumes  payment  of  debts  due  other  cred- 
itors, the  conveyance  vests  title  to  the  property 
in  her,  and  imposes  on  her  the  obligation  of 
paying  the  debts  assumed. 

3.  A  party  cannot  complain  of  a  question 
which  was  not  answered  by  the  witness. 

4.  ObjectionB  to  depositions  because  the  ques- 
tions are  leading  go  to  manner  and  form  of 
taking,  and  cannot  be  considered  unless  in  writ- 
ing. 

Appeal  from  district  court,  Guadalupe 
county;  M.  K»mon,  Judge. 

Action  by  Bertha  Hlrach  against  the  Hugo 
ft  Schmeltzer  Company.  From  a  Judgment 
In  favor  of  plaintlfl,  defendant  appeals.  Af- 
firmed. 

This  suit  was  for  the  trial  of  the  right 
of  property  in  certain  goods,  wares,  and  mer- 
chandise levied  upon  by  vlrtne  of  a  writ  of 
attadiment  issued  in  favor  of  appelant 
against  Frledlander  ft  Leissner,  a  partner- 
Bliip  composed  of  Jonas  Frledlander  and 
Hairy  Leissner,  issued  in  a  suit  brought  by 
the  former  against  the  latter  upon  a  debt  for 
$626.81.  After  the  attachment  was  levied, 
the  appellee,  Bertha  BUrsch,  filed  a  claim- 
ant's affidavit  and  a  bond  for  the  trial  of  the 
right  of  property  seized  by  virtue  of  said 
writ,  ^nie  appellant,  which  is  a  corporation, 
in  Its  tmder  of  Issues  alleged  that  the  ap- 
pellee claimed  the  property  by  virtue  of  a 
protended  sale  purporting  to  have  been  made 
by  Friedlander  &  Leissner  to  her  on  the 
24th  day  of  December,  1886,  for  the  purpose 
of  defrauding,  hindering,  and  delaying  their 
creditors,  of  whom  appellant  was  one  at  the 
time  said  protended  sale  was  made.  The 
appellee  denied  that  the  sale  of  the  property 
to  her  was  fraudulent,  and  alleged  that  the 
consideration  therefor  was  the  satisfaction 
of  a  debt  then  due  her  for  money  loaned  by 
her  of  her  separate  estate  to  Friedlander  & 
Leissner,  and  the  assumption  on  her  part  of 
the  payment  of  $1,880.22,  due  by  said  part- 
nership to  certain  home  creditors;  that  the 
purohase  was  made  by  her  In  good  faith,  in 
the  interest  of  her  separate  estate,  for  the 
purpose  of  procuring  payment  of  the  debt 
due  her;  and  that  the  consideration  paid  was 
the  full  value  of  the  property,  and  that  she 
had  no  Intention  of  defraiuling,  hindering, 
or  delaying  the  creditors  of  her  vendors. 
The  case  was  tried  before  a  Jury,  and  re- 
sulted In  a  verdict  in  favor  of  the  appellee, 
upon  which  the  Judgment  appealed  from  was 
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entered.  The  facts  sbow  that  Frledlander  & 
Lelssner  were,  on  tbe  24tli  day  of  December, 
1897,  Indebted  to  appellee  for  money  of  her 
separate  estate,  loaned  them  by  her,  through 
her  husband,  as  her  authorized  agent,  in  the 
sum  of  $1,200  cash;  that  for  the  purpose  of 
securing  the  payment  of  said  debt  Fried- 
lander  &  Lelssner  conveyed  her  the  stock  ef 
goods,  'wares,  and  merchandise  levied  upon 
by  appellant  in  consideration  of  the  dis- 
charge of  said  indebtedness  and  her  assum- 
ing the  payment  of  $1,860.22  due  by  her 
vendors  to  their  home  creditors;  that  the 
purchase  was  made  by  her  through  her  hus- 
band, as  her  authorized  agent.  In  good  faith, 
and  for  the  purx>o8e  of  procuring  payment 
of  the  debt  of  her  separate  estate,  due  her 
by  said  firm,  and  without  any  intention  on 
her  part  or  of  her  vendors  to  defraud,  hinder, 
or  delay  the  creditors  of  the  latter;  that  up- 
on the  purchase  of  the  property  she  toolt 
possession  and  control  thereof,  and  after- 
wards paid  off  and  discharered  to  the  cred- 
itors of  Frledlander  &  Lelssner  the  indebt- 
edness of  $1,360.22  assumed  by  her  as  part 
of  the  consideration  for  the  purchase  of  said 
goods;  and  that  the  debt  of  $1,200  which 
was  due  her,  and  the  sum  she  agreed  to  and 
did  pay  said  ctreditors,  were  not  in  excess  of 
the  value  of  said  luroperty  at  the  time  it  was 
conveyed  to  her. 

W.  A.  Wurzbach  and  H.  M.  Wnrzbach,  for 
appellant.  Jas.  Greenwood  and  Dibrell  & 
Moshelm,  for  appellee. 

NEILIi,  J.  (after  stating  the  facts).  1. 
Under  the  foregoing  facti  the  sale  of  the 
goods  to  appellee  was  not  fraudulent.  With 
the  consent  of  her  husband,  she  had  the  right 
to  purchase,  for  the  purpose  of  procuring  pay- 
ment of  the  debt  due  her,  the  stock  of  goods, 
and  assume  the  payment  of  the  debts  due  the 
creditors  of  her  vendors.  Pitts  v.  Eisler,  87 
Tex.  347,  28  S.  W.  618;  Parker  v.  Fogarty 
(Tex.  Civ.  App.)  28  S.  W.  703;  Sinshelmer  v. 
Kahn  (Tex.  Civ.  App.)  24  S.  W.  5a^ 

2.  The  conveyance  of  the  goods  to  the  ap- 
pellee was  not  Intended  as  security  either 
for  her  debt  or  the  debts  assumed  by  her,  but 
it  vested  title  to  the  property  in  her,  and, 
as  the  transaction  was  for  the  benefit  of  her 
separate  estate,  Imposed  upon  her  the  obliga- 
tion of  paying  the  debts  assumed.  The  va- 
lidity of  the  transaction  did  not  depend  upon 
the  assent  of  Frledlander  &  Lelssner's  cred- 
itors, whom  she  was  to  pay.  She  did  pay 
them.  They  accepted  the  payment  She 
thereby  discharged  her  obligation,  and  the 
debts  due  them  were  satisfied.  This  was 
done  in  good  faith,  and  does  not  smack  of 
fraud. 

3.  We  are  of  the  opinion  that  the  testi- 
mony of  Lelssner,  complained  of  In  appel- 
lant's twelfth  assignment,  was  immaterial 
and  irrelevant,  but  are  satisfied  that  it  could 
not  in  any  way  have  Injured  or  prejudiced 
ippellant. 

4.  It  does  not  appear  that  the  question 


asked  by  appellee's  counsel  of  the  witness 
Slligmann,  which  is  complained  of  in  the 
thirteenth  assignment  of  error,  was  answer- 
ed by  the  witness,  and  we  cannot  perceive 
bow  appellant  could  have  been  injured  sim- 
ply by  the  question  being  asked. 

5.  It  does  not  appear  from  the  bill  of  ex- 
ceptions referred  to  nnder  the  propositions 
subjoined  to  appellant's  fourteenth  assign- 
ment of  error  that  the  witness  Oreenwood 
testified  as  is  claimed  by  the  assignment 
The  bill  of  exceptions  simply  shows  that  ap- 
iwllee  offered  to  prove  by  the  witness  his 
understanding,  from  a  conversation  between 
the  parties,  of  a  certain  transaction;  but  it 
fails  to  show  that  the  witness  testified  any- 
thing as  to  his  understanding  about  the  mat- 
ter. The  same  thing  may  be  said  in  regard 
to  the  testimony  complained  of  in  the  fif- 
teenth assignment 

8.  Objections  that  questions  are  leadhig 
go  to  the  manner  and  form  of  taking  deposi- 
tions, and  should  be  made  in  writing.  There- 
fore such  objections  made  to  depositions  of 
the  witnesses  will  not  be  considered. 

We  have  fully  considered  all  the  assign- 
ments of  error  made  by  aK>ellant,  and  be- 
lieve none  of  them  is  well  taken.  There  is 
no  error  disclosed  by  the  record  that  requires 
a  reversal  of  the  judgment  of  the  court  be- 
low, and  It  Is  therefore  afllrmed. 


QTILP,  a  ft  S.  F.  RT.  CO.  v.  WOOD.* 

(Court  of  Civil  Appeals  of  Texas.    April  24. 

1801.) 

RAILROADS-SECTION    HAND— PASSING    TRAIN 

—INJURY—  NEOUQENCK  —  EVIDENCE  —  RES 
IPSA  LOQUITUR  —  CDNTRIBUTORT  NBGLI- 
QKNCB-RISK-^SSUMPTION-INEVITADLE  AC- 
CIDENT—UNFORESEEN INJURY. 

1.  Proof  that  a  piece  of  coal  Hew  from  tlie 
tender  of  a  passing  train,  and  injured  a  section 
hand,  who  was  standing  at  a  reasonable  dis- 
tance from  tlie  track,  in  the  absence  of  explana- 
tion, under  the  doctrine  of  res  ipsa  loquitur,  con- 
stituted sufficient  evidence  of  negligence  on  the 
part  of  the  company  to  establish  a  prima  facie 
case,  notwithstanding  the  coal  was  properl; 
loaded  on  the  tender. 

2.  Where  a  section  hand,  who  was  standing 
a  reasonable  distance  from  tiie  track  while  s 
train  passed,  was  injured  by  being  struck  hj 
a  piece  of  coal,  he  could  not  be  said  to  hare 
been  guilty  of  contributory  negligence. 

3.  A  section  hand,  who  was  injured  by  l>eing 
struck  by  a  piece  of  coal  which  fell  from  a  pass- 
ing train,  did  not  assume  the  risk  as  an  inci- 
dent of  ills  employment 

4.  Where  a  piece  of  coal  flew  from  a  passing 
train,  and  injured  a  section  hand,  who  was 
standing  near  cbe  track,  it  cannot  be  contended 
that  the  company  was  not  liable  because  the 
injury  was  the  result  of  inevitable  accident, 
since  the  accident  itself  justified  the  inference 
that  it  resulted  from  defendant's  negligence. 

5.  Where  a  piece  of  coal  flew  o£E  of  a  pass- 
ing train,  and  injured  a  section  hand,  who  was 
standing  near  the  track,  it  cannot  be  contended 
that  the  company  was  not  liable  because  the 
injury  was  not  such  a  result  of  defendant's  neg- 
ligence as  might  reasonably  have  been  antia- 
pated. 


>  Rehearing  denied  Hay  tt.  IML 
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Appeal  from  Collin  county  conrt;  J.  H. 
Faulkner,  Judge. 

ActloD  by  T.  S.  Wood  against  the  Onlf, 
Colorado  &  Santa  F6  Railway  Company. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

J.  W.  Terry  and  B.  k!  Goree,  for  appel- 
lant. D.  P.  Jobnson  and  Abernetby  &  ReT- 
eily,  tot  appellee^ 

NEILL,  J.    This  snit  was  brought  by  the 
appellee  against  appellant  to  recover  dam- 
ages for  alleged  personal  Injuries  inflicted 
by  the  latter  upon  the  former  by  Its  negli- 
gence.   The  appellee,  as  his  cause  of  action, 
aUeged  substanUally  that  iil  October,  1899, 
be  was  employed  as  a  section  hand  on  ap- 
pellant's road;    that  while/ engaged  in  the 
pursuance  of  his  employment  at  worlc  on  the 
road  one  of  Its  trains  was  seen  approaching 
where  be,  with  the  section  gang,  was  em- 
ployed, and  that,  to  allow  the  train  to  pass, 
he  stepped  baciL  a  few  feet  from  the  track, 
and,  while  standing  a  safe  distance  from  the 
track,  a  piece  of  slate,  rock,  coal,  or  stone 
became  detached  from  the  passing  engine, 
tender,  or  cars  of  said  train,  and  struck  him 
upon  the  neck,  shoulder,  and  head,  inflicting 
great  pain  and  injury;    that  said  piece  of 
coal,  rock,  slate,  or  stone  was  negligently 
placed  upon  said  engine,  tender,  or  cars  by 
appellant's  servants  and  employes  engaged 
In  openOag  and  running  said  train,  which 
train  was  bong  run  at  a  high  rate  of  speed, 
and  thereby  gave  the  projectile  with  which 
he  was  struck  great  momentum,  which  wss 
Bnfflcient  to  knock  him,  and  did  knock  him 
off  his  feet,  down  an  embankment,  inflicting 
the  sevoe  injuries  upon  his  person  afore- 
stated;    and  that  by  reason  of  appellant's 
said  acts  of  negligence  he  suffered  great 
pain  in  body  and  mental  anguish  from  the 
injuries  occasioned  thereby,  as  stated  above, 
to  his  damage  In  the  sum  of  $1,000.    The 
appellant  answered  (1)  by  a  general  denial, 
(2)  plea  of  assumed  risk,  and  (S)  plea  of 
contributory   negligence.    The   trial   of   the 
case,  which  was  before  a  jury,  resulted  In 
a  judgment  in  favor  of  the  appellee  for  $200. 
The  facts  In  the  case,  as  shown  by  the 
evidence,  are  substantially  as  follows:    Ap- 
pellee, as  alleged,  was,  at  the  time  he  aver- 
red in  bis  petition  the  Injury  occurred.  In 
the  employ  of  appellant  as  a  section  hand, 
working  with  a  gang  upon  its  road.    Seeing 
a  passenger   train   approaching   the   point 
wlvere  they  were  at  work,  he,  with  the  other 
members  of  the  gang,  in  order  to  allow  the 
train  to  pass  over  the  track,  desisted  from 
work,  and  stepped  from  the  track  onto  an 
embankment,  where  be  stood  five  or  six  feet 
trom  the  train  as  it  passed.    In  passing,  a 
large  piece  of  stone  coal  fell  from  the  en- 
gine, tender,  or  some  part  of  the  train  upon 
tbe  ground  near  him  with  great  force,  was 
tmken  in  pieces  thereby,  and  a  fragment 
thereof  struck  appdlee  on  the  back  of  his 
neck,  knocked  him  off  hit  feet,  down  the 


embankment,  rendering  him  a  while  Insensi- 
ble, causing  him  pain  and  suffering,  from 
which  injuries,  pain,  and  suffering  he  was 
damaged  in  the  amount  found  by  tbe  jury. 

It  is  not  shown  In  tbe  evidence  what  caus- 
ed the  piece  of  coal  which  injured  appellee 
to  fall  from  appellant's  passing  train.  Ac- 
cording to  the  testimony  of  appellant's  train- 
men, the  tender  was  properly  loaded  with 
coal  when  the  train  started  on  its  journey, 
and  that  in  taking  coal  from  the  tender  t» 
the  fire  box  of  the  engine  It  was  carefully 
handled.  The  fact  that  in  passing  the  ap> 
pellee  a  large  piece  of  coal  fell  or  was 
thrown  from  the  train  with  great  force  is 
all  the  evidence  found  In  the  record  tending 
to  show  negligence  on  the  part  of  appellant 
We  find.  In  view  of  the  principles'  of  law 
hereinafter  stated  whldi  we  think  are  ap- 
plicable to  this  case,  that  such  fact  is  of 
Itself,  under  tbe  circumstances,  sufficient  to 
support  the  verdict  of  tbe  jury  In  finding  that 
appellant  was  guilty  of  the  alleged  negli- 
gence, and  that  such  negligence  was  the 
proximate  cause  of  appellee's  injury.  There 
Is  no  evidence  which,  in  our  opinion,  tends 
In  the  least  to  show  that  the  appellee  was 
guilty  of  contributory  negligence,  or  that  the 
cause  of  his  injury  was  a  risk  assumed  by 
him  as  an  Incident  to  his  employment. 

There  is  nothing  in  appellant's  contention 
that  the  accident  was  inevitable.  Such  an 
accident  is  one  that  the  person  by  whom  It 
occurs  neither  has,  nor  is  legally  bound  to 
have,  sufficient  power  to  avoid  It,  or  prevent 
Its  injuring  another.  In  order  to  prove  that 
an  accident  was  Inevitable,  it  Is  not  always 
enough  to  show  that,  under  the  circumstan- 
ces existing  at  the  time,  It  could  not  have 
been  avoided.  It  must  also  be  the  fact 
that  the  defendant  was  not  guilty  of  any 
negligence  which  brought  about  any  at  these 
circumstances.  Shear.  &  R.  Neg.  §{  16.  18. 
There  are  instances  In  which  the  circum- 
stances surrovndlug  an  occurrence  and  giv- 
ing a  character  to  It  are  held,  If  unexplain- 
ed, to  indicate  the  antecedent-  or  coincident 
existence  of  negligence  as  the  efficient  cause 
of  the  injury  complained  of.  These  are  tbe 
instances  where  the  doctrine  res  ipsa  loqui- 
tur Is  applied.  This  phrase,  which,  literally 
translated,  means  that  "the  thing  speaks  for 
Itself,"  is  merely  a  short  way  of  saying  that 
the  circumstances  attendant  upon  an  acci- 
dent are  themselves  of  such  a  character  as 
to  justify  a  jury  In  Inferring  negligence  as 
the  cause  of  that  accident  There  must  be 
reasonable  evidence  of  negligence.  But 
when  the  thing  is  shown  to  be  under  the 
management  of  the  defendant  or  Its  serv- 
ants, and  the  accident  Is  such  as,  in  the 
ordinary  course  of  things,  does  not  happen 
If  those  who  have  the  management  use  prop- 
er care.  It  affords  reasofiable  evidence,  in  the 
absence  of  an  explanation  by  defendant,  that 
the  accident  arose  from  want  of  care.  Mc- 
Cray  v.  Railway  Co.,  89  Tex.  171,  34  S.  W. 
95;    Howaer  t.  Balkoad  Co,  (Md.)  £0  AtL 
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907,  27  li.  B.  A.  IM;  Wtattt  Smltii.  Nee 
S28.  The  facts  in  the  two  cmaea  Jnat  ctted— 
one  from  tbe  supreme  court  of  this  statOi 
the  other  from  tbe  sopreme  court  of  Mary- 
land—Illustrate  tbe  doctrine  of  res  Ipsa  loqui- 
tur, and  demonstrate  the  application  of  the 
principle  to  the  case  under  consideration. 
The  lump  of  coal  which  fell  from  appellant's 
tender  or  train  was  under  the  management  of 
appellant's  servants.  In  the  ordinary  course 
of  things.  It  would  not  have  fallen  or  have 
been  thrown  from  the  train  If  those  serv- 
ants had  used  proper  care  to  keep  It  In 
place.  That  the  tender  was  properly  loaded 
with  coal,  and  It  was  carefully  handled  by 
appellant's  servants,  afford  no  explanation 
of  how  the  lump  which  injured  appellee  bai>- 
pened  to  fall  or  be  thrown  from  the  passing 
train.  The  thing  Itself  speaks  negligence  as 
loud  In  this  case.  If  not  louder,  than  It  did 
In  either  of  tbe  two  cases  cited. 

There  is  nothing  In  the  contention  of  ap- 
pellant that  the  Injury  of  appellee  was  not 
such  a  result  of  Its  negligence  as  might  have 
reasonably  been  anticipated  by  the  company. 
Tbe  question  Is  not  whether  an  accident  of 
this  character  evo:  happened  before,  but 
rather,  whether,  under  the  circumstances  of 
this  case,  the  falling  of  a  large  lump  ot  coal, 
propelled  with  great  force  by  reason  of  the 
speed  of  the  trahi,  might  reasonably  be  ex- 
pected to  strike  and  Injure  some  person  at  a 
place  along  the  track  where  he  had  the  right 
to  be.  Jackson  v.  Railway  Co.,  90  Tex.  872, 
38  S.  W.  746;  Ballway  Co.  v.  Marcband 
(Tex.  Civ.  App.)  57  8.  W.  860. 

The  charge.  In  our  opinion,  correctly  pre- 
vented the  law  applicable  to  the  case  made 
by  the  pleadings  and  evidence,  and  there 
was  no  error  In  refusing  to  give  the  special 
charges  asked  by  appellant.  The  Judgment 
ot  the  county  court  Is  affirmed. 


SWEET  et  al.  v.  LOWERY  et  aL ' 

(Court  of  Olvll  Appeals  of  Texas.    May  29, 

1901.) 

APPEIAX,— AB8BNCB  OF  STATBlfBNT  OF  FACTS. 

Where  no  statement  of  facts  is  submitted 
on  appeal,  the  trial  Judge's  conclusions  ot  fact 
will  not  l>e  reviewed. 

Appeal  from  district  court,  San  Saba  coun- 
ty; M.  D.  Slator,  Judge. 

Action  by  Alexander  B.  Sweet  and  others 
against  Archibald  H.  Lowery  and  others. 
From  a  Judgment  In  favor  of  plaintiffs,  de- 
fendants appeaL    Affirmed. 

Rector  &  Brown,  for  appellants.  Allison 
fc  Walters,  for  appellees. 

K/2Y.  J.  This  Is  a  boundary  suit  tried 
without  a  Jury.  There  Is  no  statement  of 
facts,  the  case  being  'submitted  In  this  court 
upon  the  Judge's  conclusions  of  fact  The 
arst  four  conclusions  of  fact  sustain  the 
plaiutlffs'  theory,  and  support  the  Judgment; 
and,  while  there  may  be  facta  contained  la 

>  For  opinion  on  rehesrlns,  sea  6S  S.  W.  102L 


the  more  elaborate  conclusions  of  tact  sob- 
seqnently  filed  tending  to  a  different  find- 
ing, we  cannot  say,  in  the  absence  of  a 
statement  of  facts,  that  the  four  flndings  re- 
ferred to  are  erroneous.  Scarborough  v.  Hil- 
liard  (Tex.  ClT.  App.)  28  8.  W.  231.  Jodg- 
ment  affirmed. 


8TAFF0BD  et  aL  v.  KREINHOP  et  al. 

(Court  of  Civil  Appeals  of  Texas.    April  25, 

1901.) 

TRBSPAflS  TO  TRY  TITLE  —  PUBLIC  LANDS  — 

SOURCE  OF  TITLE— EVIDBNCIE—SUSTI- 

CIBNCT— PRESUMPTION. 

1.  Land  was  located  by  defendant's  predeces- 
sor in  interest  under  a  conditional  headrlKht 
certificate  issued  directly  to  A.  R.  in  18S2  on  a 
former  conditional  certmcate  issned  to  him  in 
1839.  Defendant's  predecessor  patented  tbe 
land  on  a  power  of  attorney  from  A.,  and  dealt 
with  the  certificate  in  locating  the  land,  and 
A.  B.  resided  in  Indiana  when  the  location 
was  made.  Defendant  and  his  predecessors 
had  resided  on  the  land  and  paid  taxes  thereon 
for  over  40  years,  and  plaintiff,  who  was  the 
heir  of  A.  R.,  did  not  make  any  claim  thereto 
during  such  time.  Held,  that  it  would  be  pre- 
sumed that  A.  R.  had  sold  the  certificate  to  de- 
fendant's predecessor,  which  would  be  suffi- 
cient to  support  defendant's  title  in  an  action 
of  trespass  to  try  titie. 

2.  Land  was  located  by  defendant's  prede- 
cessor in  interest  under  a  conditional  headright 
certificate  issued  dlrectiy  to  A.  R.  in  1852,  oy 
virtue  of  a  conditional  neadri^t  certificate  is- 
sued to  him  in  June,  1839.  PlaiuUtTs  father 
was  named  A.  R.,  and  was  in  Texas  in  1835 
or  1836,  but  had  left  and  was  living  in  Indi- 
ana in  1838  or  1889.  Plaintiff  testified  that 
certain  conditional  certificates  issned  to  her  fa- 
ther were  in  possession  of  the  family  antil 
1856,  when  they  were  lost.  Defendant  and  his 
predecessors  resided  on  the  land  for  over  40 
years,  field,  that  a  judgment  for  the  defendant 
m  an  action  of  trespass  to  try  titie  would  be 
sustained  on  the  eround  that  me  plaintiff  fail- 
ed to  show  that  her  father  was  the  A.  R.  to 
whom  the  original  certificate  was  granted,  since 
tbe  identity  of  names  was  not  sufficient  to  show 
such  fact  when  considered  in  connection  with 
evidence  that  he  was  in  Indiana  in  1839. 

Error  from  district  court  Harris  county; 
WlUiam  H.  Wilson,  Judge. 

Trespass  to  try  title  by  Aramlnta  Staf- 
ford and  another  against  August  Krelnbop 
and  another.  From  a  Judgment  in  favor  of 
defendants,  plaintiffs  bring  error.    Affirmed. 

Jack  Beall  and  Ford,  Stone  &  Ford,  for 
plaintiffs  in  error.  B.  P.  Hamblen,  for  de- 
fendants In  error. 


OARRETT,  C.  J.  This  was  an  acti<Mi  of 
trespass  to  try  title,  brought  by  Aramlnta 
Stafford,  Joined  by  her  husband.  Zepaniah 
Stafford,  against  August  Krelnbop  and  John 
Haggerty,  for  the  recovery  of  640  acres  of 
land  situated  In  Harris  county,  patented  to 
Allen  Reeves.  Plaintiff  claims  as  the  daugh- 
ter of  an  Allen  Reaves,  and  shows  title  to 
the  land  in  controversy  If  the  Allen  Reaves 
to  whom  the  certificate,  by  virtue  of  which 
the  land  was  patented,  was  the  same  Allen 
Beaves  that  was  her  father,  unless  the  evi- 
dence wee  snfficiemt  to  create  the  presump- 
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tion  of  a  sale  of  the  certificate  by  him.    The 
rase  was  tried  by  the  court  without  a  Jury, 
and  the  trial  Judge  was  of  the  opinion  that  a 
Mle  of  the  certificate  by  Allen  Reaves  to  W. 
B.  Baker,  the  defendants'  vendor,  shoul^  be 
presumed,  and  rendered  Judgment  in  favor 
of   the   defendants.     Allen    Reaves,    und« 
whom  plaintiff  claims,  was  a  soldier  In  the 
Texas  revolution,  and,  accwding  to  her  tes- 
timony, he  came  to  Texas  from  the  state  of 
Indiana,  as  a  volunteer,  In  the  latter  part  of 
1835,  or  In  January,  1836.     On  January  4, 
1S3S,  the  secretary  of  war  Issued  to  Allen 
Reaves  a  warrant  for  1,280  acres  of  land 
for  "having  served  faithfully  and  honorably 
for  the  term  of  eight  months  from  January  7, 
1837,  mitll  September  28,  1837,  In  the  army 
of  Texas,  and  having  been  honorably  dis- 
charged."  That  warrant  was  located  In  Ellis 
county,  and  the  land  was  claimed  and  recov- 
ered by  the  plaintiff  and  other  heirs  of  her 
father.   The  land  In  controversy  was  located 
by  virtue  of  an  unconditional  headrlght  cer- 
tificate for  610  acres.  Issued  by  the  commis- 
sioners of  Harris  county  to.  Allen  Reaves  on 
December  3,  18.52.    This  unconditional  cer- 
tificate was  by  virtue  of  a  conditional  head- 
right  certificate  issued  by  the  board  of  land 
commissioners  of  Harrisbnrg  county  on  June 
6, 1830,  to  Allen  Reaves,  mi  the  ground  that 
be  bad  immigrated  to  Texas  prior  to  October 
1.  1837.    The  land  was  patented  November 
22,  1860.    From  the  conclusions  of  the  trial 
Judge  we  ue  bound  to  infer  that  be  found  as 
it  fact  that  the  plaintiff's  father  was  the 
Allen  Reaves  to  whom  the  certificate  had 
been  Issued  and  the  land  was  patented,  so, 
if  he  was  in  error  in  holding  that  the  sale  of 
tbe  certificate  by  Allen  Reaves  should  be  pre- 
sumed, this  court  could  not  affirm  the  Judg- 
ment, as   contended  by   appellees,   on   the 
ground  that  the  evidence  showed  that  tbe 
land  was  not  located  by  virtue  of  a  certifi- 
cate issued  to  the  Allen  Reaves  under  whom 
tbe  plaintiff  claims,  because  the  identity  of 
plahitlff'R  father  with  the  grantee  of  the  land 
wu  sufficiently  shown  by  the  evidence  to 
support  the  conclusion  of  the  court    Posses- 
sion of  tbe  land  by  tbe  defendants  under  a 
dahn  of  title  through  W.  R.  Baker  for  more 
tban  40  years  is  the  malm  fact  relied  on  for 
the  presumption  of  a  sale  of  the  certificate 
ai  found  by  the  trial  court    Tbe  possession 
was  audi  «a  would  have  conferred  title  by 
limitation  bad  it  not  been  that  the  plaintiff 
was  a  married  woman  when  It  began.    The 
facts  relied  on  by  the  defendants  to  aid  that 
of  their  possession  to  show  the  sale  are  very 
meager.    A  power  of  attorney  from  Edward 
M.  Bobinson  to  W.  R.  Baker,  dated  August 
28,  1848.  to  convey   Robinson's  interest  In 
land  In  Harris  county,  was  the  origin  of  Ba- 
ker's title.    This  pow»  made  no  reference  to 
the  Heaves  certificate,  but  by  virtue  of  it 
Baker,  on  November  4,  1856,  sold  the  cer- 
tificate to  J.  De  Cordova,  who,  on  May  10, 
US7,  eimveyed  it  to  Baker.    The  certificate 
wai  located  oo  the  land  in  controversy  on 


August  17.  1859,  the  field  notes  of  the  coun- 
ty surveyor  showing  that  the  survey  was 
made  for  W.  R.  Baker.  The  patent  tor  the 
land  came  Into  the  possession  of  Baker,  and 
was  by  him  delivered  to  his  vendee,  the  de- 
fendant John  Haggerty,  who  was  In  pos- 
session before  the  patent  Issued.  All  taxes 
have  l>een  paid  on  the  land  by  Haggerty  and 
those  holding  under  Baker.  The  plaintiff  tes- 
tified that  when  her  father,  Allen  Reaves, 
returned  from  Texas, -he  had  two  certificates 
for  land  Issued  to  him  by  the  republic  of 
Texas,— one  for  1,280  acres,  and  the  other  for 
640  acres;  tbat  they  were  in  his  possession 
at  the  time  of  his  death,  in  1848,  In  Clay 
county.  111.,  where  be'  was  then  living;  that 
after  the  death  of  Allen  Reaves  her  mother 
went  to  Iowa  to  live  with  tbe  plaintiff,  and 
had  the  certificates  In  her  iXMsesslon,  and  that 
they  remained  in  her  possession  until  her 
death.  In  1856.  She  testified  that  tbe  inter- 
ests of  her  mother  and  her  brothers  and  sis- 
ters In  the  certificates  were  given  to  her  foi 
taking  care  of  the  mother,  and  were  kept  in 
a  little  hair  trunk.  In  which  were  kept  the 
papers  of  herself  and  husband;  that  a  week 
or  two  after  the  death  of  her  mother  she 
missed  tbe  certificates,  and  never  Imew  what 
becaQie  of  them  for  years  afterwards;  that 
several  years  ago  they  had  found  that  the 
l,2S0-acre  certificate  had  been  located  In 
Ellis  county,  and  Immediately  began  proceed- 
ings, and  recovered  tbe  land;  and  that  after- 
wards their  attorney  had  found  that  the  640 
acres  had  been  located  in  Harris  county,  and 
this  suit  was  at  once  brought  The  plaintiff 
has  never  lived  in  Texas.  She  testified  that 
her  father  had  never  disposed  of  the  cer- 
tificates during  his  lifetime,  and  had  pos- 
session of  them  at  his  death;  that  during  the 
years  1860,  1851,  and  1852  they  were  In  tbe 
trunk  spoken  of;  and  that  she  had  never  in 
any  way  disposed  of  the  certificate  for  640 
acres,  or  the  land  located  by  virtue  of  it 
Plaintiff's  testimony  was  corroboi'ated  by 
tbat  of  her  husband.  The  case  of  Walker  v. 
Caradlne,  78  Tea.  489,  15  S.  W.  31,  Is  very 
similar  in  its  facts  to  the  one  now  under 
consideration.  In  that  case,  speaking  of  the 
presumption  of  a  grant  the  court  said:  "The 
presumption  of  a  grant  which  arises  from 
the  long-continued  possession  and  use  of 
real  property  is  a  presumption  of  fact  and 
can  only  have  a  controlling  effect  upon  tbe 
title  when  all  the  circumstances  In  proof  are 
consistent  with  the  existence  of  a  convey- 
ance. Taylor  v.  Watkins,  26  Tex.  688.  It  is 
not  arbitrarily  Indulged  in  favor  of  long,  ad- 
verse possession  merely,  but  should  only  be 
given  effect  when  the  circumstances  in  proof 
in  the  particular  case  are  sufficient  to  induce 
the  belief  that  a  legal  conveyance  under 
which  the  possession  has  been  taken  and  held 
had  been  In  fact  made."  Possession  of  tbe 
conditional  certificate  by  Allen  Reaves  at  the 
time  of  his  death  is  Inconsistent  with  the 
fact  of  a  transfer  thereof  to  Robinson,  or  to 
Baker,  and,  although  the  law  (Uart  Dig.  art 
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2196)  In  force  at  tbe  time  the  nncondltlonal 
certificate  was  Issued  reqnlred  that  the  ap- 
plicant therefor  should  produce  to  the  com- 
missioners the  conditional  certificate,  yet,  if 
this  bad  been  done,  the  nncondltlonal  cer- 
tificate would  not,  for  that  reason,  be  invalid, 
so  as  to  be  subject  to  collateral  attack.  It 
does  not  api>ear  from  the  recitals  of  the  un- 
conditional certificate  set  out  in  the  record 
that  the  conditional  certificate  was  produced. 
The  recitals  merely  show  that  proof  had  been 
made  before  the  commissioners  that  Allen 
Reaves  immigrated  to  Texas  previous  to  Oc- 
tober 1,  1837;  that  he  had  complied  with  the 
'  law,  and  had  received  a  conditional  head- 
right  certificate  from  the  board  of  land  com- 
missioners of  Harrlsburg  county, — No.  339, 
dated  June  6,  1839,  640  acres,  class  2.  If  the 
conditional  certificate  had  been  transferred, 
the  unconditional  certificate  might  have  is- 
sued to  the  assignee.  Thus,  the  direct  and 
positive  evidence  of  the  plaintiffs  that  the 
conditional  certificate  had  not  been  trans- 
ferred by  Reaves  in  his  lifetime,  but  was  In 
bis  possession  at  his  death,  is  supported  by 
the  action  of  the  commissioners  In  Issuing 
the  unconditional  certificate  in  his  name. 
Reaves  died  before  the  unconditional  certifi- 
cate was  Issued,  and,  if  a  transfer  bjc  him 
Is  relied  on,  it  must  have  been  of  the  con- 
ditional certificate.  He  had  possession  of 
this  at  his  death,  and  It  remained  in  the  pos- 
session of  his  widow  and  the  plaintiff  for 
several  years  afterwards;  and  when  the  un- 
conditional certificate  was  Issued  It  Issued 
direct  to  Reaves,  and  not  to  an  assignee,  and 
made  no  mention  in  Its  recitals  of  any  as- 
signment. The  presumption  of  a  sale  of  the 
certificate  would  be  no  more  than  piroof  of 
a  sale  thereof  by  circumstantial  evidence, 
and,  consequentiy,  a  question  of  fact  to  be 
determined  by  a  Jury,  or  the  court  trying  it 
Instead  of  a  jury.  As  stated  in  Wallter  v. 
Caradine,  supra,  the  presumption  would  not 
be  arbitrarily  Indulged  in  favor  of  adverse 
possession  merely,  but  should  only  be  given 
effect  when  the  circumstanv;es  In  proof  were 
sufficient  to  induce  the  belief  that  a  legal 
conveyance  had  been  in  fact  made.  The 
transfer  of  the  certificate  by  Allen  Reaves  is 
not  supported  by  any  circumstance  except 
possession  of  the  unconditional  certificate 
long  after  his  death,  and  the  only  circum- 
stance in  evidence,  in  addition  to  iXMsesslon 
of  the  certificate,  the  patent,  and  the  land, 
that  would  support  the  presumption  of  a 
transfer  of  the  certificate  by  the  plaintiff. 
Is  the  knowledge  that  it  was  missing,  and 
her  delay  for  so  many  years  in  tracing  it  up. 
The  presumption  of  a  sale  of  the  land  by 
plaintiff  is  inconsistent  with  the  undisputed 
facts  in  the  case.  Her  dday  In  tracing  the 
certificate  may  be  accounted  for  by  her  non- 
residence  in  Texas,  and  her  coverture,  as 
well  as  her  ignorance  of  her  rights.  In  that 
•be  supposed,  as  she  testified,  that  she  could 
not  get  anything  in  Texas  without  possession 
of  tbe  certlflcatea.    She  was  not  aware  of 


its  location,  or  of  any  possesslMi  of  land  lo- 
cated by  virtue  thereof.  She  testified  direct- 
ly and  positively  that  she  had  not  transferred 
it.  In  the  face  of  this  evidence  we  do  not 
think  the  facts  are  sufficient  upon  which  to 
base  the  presumption  of  a  transfer  of  the  cer- 
tificate either  by  Allen  Reaves  In  his  lifetime 
or  his  heirs  since  bis  death;  or,  in  other 
words,  the  conclusion  that  there  had  been  a 
transfer  of  the  certificate  is  not  supported  by 
the  evidence.  The  judgment  of  the  court  be- 
low will  be  revereed,  and  judgment  will  be 
bei-e  rendered  in  favor  of  the  plaintiffs  for 
the  recovery  of  the  land.  Reversed  and  ren- 
deredi 

On  Motion  for  Rehearinf. 

(May  24, 1901.) 

A  reconsideration  of  this  case  upon  the 
appellees'  motion  for  a  rehearing  has  led  ns 
to  the  conclusion  that  our  decision  upon  tbe 
first  hearing  was  wrong.  We  think  that  our 
Inference  from  the  conclusions  of  the  trial 
court  that  that  court  must  have  found  that 
the  plaintlfTs  father  and  the  Allen  Reaves 
to  whom  the  certificate  was  granted  were 
Identical  was  not  a  necessary  Inference,  and 
that  tbe  court  might  have  disposed  of  the 
case  upon  the  presumption  that  the  certifi- 
cate had  been  transferred  by  Allen  Reaves 
to  W.  R.  Baker  without  deciding  the  ques- 
tion of  identity,  although  we  think  that  the 
two  questions  are  closely  related  to  each 
other  In  the  determination  of  either.  We 
now  adopt  the  conclusion  of  the  trial  court 
upon  the  presumption  of  the  transfer  of  the 
certificate,  as  we  find  it  supported  by  the 
circumstances  that  Baker  dealt  with  the 
certificate,  and  evidently  had  It  in  his  posses- 
sion; that  he  caused  It  to  be  located,  and  re- 
ceived the  patent,  which  he  delivered  to 
Haggerty  when  he  sold  the  land  to  him. 
These  facts,  aided  by  the  further  facts  of 
long  possession  and  payment  of  taxes  by 
Baker's  vendees,  and  inaction  by  the  plain- 
tiff, support  the  judgment  of  the  court  be- 
low. Davidson  v.  Walllngford,  88  Tex.  624, 
32  S.  W.  1030;  Huff  v.  Crawford,  89  Tex. 
220,  34  S.  W.  606.  Although  the  uncondition- 
al certificate  may  have  Issued  to  an  as- 
signee (Capp  v.  Terry,  75  Tex.  395,  13  S. 
W.  62),  It  would  not  have  done  so  without 
a  written  ti'ansfer,  and  in  the  conclusions 
heretofore  filed  we  attached  too  much  im- 
portance to  that  fact  We  are  now  also  of 
the  opinion  that  the  judgment  of  the  trial 
court  may  be  sustained  by  the  failure  of  the 
plaintiff  to  Identify  her  father  as  the  Allen 
Reaves  to  whom  the  certificate  had  been  is- 
sued. In  the  absence  of  other  testimony,  tbe 
identity  of  names  would  have  been  suffi- 
cient, but  the  evidence  showed  that  the 
plaintiff's  father  came  to  Texas  as  a  volun- 
teer soldier  late  in  1835  or  in  January,  1836; 
that  he  returned  to  his  home  In  Knox  county, 
Ind.,  and  was  residing  there  in  1838  and 
1839,  at  the  date  of  the  issnance  of  the  con- 
ditional certificate;  that  he  was  then  a  mar 
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lied  man,  and  had  a  family;  that  none  of  his 
family  ever  came  to  Texas.  The  640-acre 
certificate  \vhlcb  the  plaintiff  testified  that 
he  broaght  hack  with  him  was  not  Identified 
as  the  one  by  virtue  of  which  the  land  in 
controrersy  was  located.  The  Issuance  of 
the  unconditional  certificate  directly  to  Allen 
Reaves  would  Indicate  that  he,  and  not  an 
assignee,  was  the  applicant,  and,  as  the 
plaintiff's  father  was  then  dead,  that  It  was 
not  he  to  whom  It  was  issued,  but  to  another 
Allen  Beaves,  who  afterwards  assigned  it 
to  Baker.  Although  to  the  Identity  of  name 
is  added  presence  in  Texas  about  the  time, 
yet  he  was  not  in  the  state  at  the  time;  and 
other  facts  and  circumstances  rebnt  the  pre- 
smuptlon  arising  from  the  identity  of  name, 
because  they  are  inconsistent  with  the  iden- 
tity of  the  Allen  Reaves  to  whom  the  cer- 
tificate was  issued  with  plaintiff's  father. 
Identity  of  name  alone  is  not  sufficient  when 
the  identity  of  person  is  controverted.  Mc- 
Xell  V.  O'Connor,  79  Tex.  281,  14  8.  W.  1058; 
Jester  v.  Stelner,  86  Tex.  4i9,  26  8.  W.  411. 
Because  we  believe  we  erred  In  reversing 
the  Judgment  of  the  court  below,  the  rehear- 
ing is  granted,  and  the  Judgment  of  this 
court  heretofore  rendered  will  be  set  aside, 
and  that  of  the  court  below  affirmed.  Af- 
firmed. 


MESSBR  et  al.  ▼.  CROSS  et  al.i 

(Oonrt  of  Civil  Appeals  of  Texas.    April  4. 

1901.) 

INT0XICA.TINO     UQD0R8  —  LOCAI.     OPTION  — 

ELKCTION— CiONTBST— NOTICB— SUFFI- 
CIBNCT. 

Rev.  St.  art.  1708,  provides  that  any  per^ 
ion  intending  to  contest  the  election  of  any 
county  officer  shall  give  the  contestee  notice  in 
writina  of  the  grounds  of  the  contest;  and  ar- 
ticle 1804t  declares  that,  if  the  contest  be  as  to 
the  validity  of  an  election  for  any  other  purpose 
tlian  for  electing  an  officer,  the  contest  shall 
be  in  the  manner  prescribed  for  contesting  the 
election  of  a  county  officer.  Plaintiff  filed  a 
petition  to  contest  a  local  option  election,  and 
alleged  that  12  qualified  electors  were  denied 
the  nght  to  vote,  and  that  they  would  have 
voted  against  prohibition,  and  that  3  legal  vot- 
ers were  prevented  from  voting  by  force,  and 
woald  have  voted  against  prohibition,  and  that 
6  nonresidents  of  the  district  were  permitted  to 
Tote  in  favor  of  prohibition,  and  that  there 
were  112  votes  cast  for  prohibition,  and  106 
against  it.  Held,  that  the  service  of  a  copy  of 
the  petition  and  of  the  citation  issued  by  the 
e|er)(  on  the  contestee  was  sufficient  notice, 
tince  they  constituted  a  statement  in  writing 
of  the  grounds  of  the  contest. 

Appeal  from  district  court.  Smith  county; 
I.  G.  Russell,  Judge. 

Action  by  J.  T.  Messer  and  others  against 
G.  W.  Cross  and  another.  I  rem  a  Judgment 
dismissing  the  petition,  plaintiffs  appeal.  B«- 
vetsed. 

3.  A.  Bullock,  F.  J.  McOord,  and  Johnson  & 
Edwards,  for  appellants.  Duncan  &  Jones, 
Bntler  k,  Lasseter,  and  a.  M.  Duke,  for  ap- 
pellees. 


'  Rebeurlnc  denied. 


PLEASANTS,  J.  Appellants,  who  are  all 
residents  of  Troupe  independent  school  dis- 
trict No.  2,  of  Smith  county,  brought  this 
suit  In  the  district  court  of  said  county 
against  6.  W.  Cross,  county  Judge,  and  N. 
A,  Gentry,  county  attorney,  of  said  county, 
to  contest  the  result  of  a  local  option  election 
held  in  said  school  dlsti-ict  on  the  5th  day 
of  June,  1900,  and  have  same  set  aside,  and 
to  enjoin  said  county  Judge  from  publishing 
the  declared  result  of  said  election.  The 
grounds  for  contesting  said  election,  as  set 
out  In  the  petition,  are  as  follows:  "(1)  That 
the  town  of  Troupe,  which  was  situated  with- 
in the  limits  of  the  said  Independent  scbool 
district,  was  a  legally  incorporated  town,  and 
that  the  said  school  district  embraced  more 
territory  than  the  said  town  of  Troupe.  (2) 
That  twelve  persons  who  were  qualified  and 
legal  electors  and  entitled  to  vote  at  said 
election,  and  who  resided  within  the  limits 
of  said  territory  described  In  the  order  for, 
and  notices  of,  said  election,  had  offered  to 
vote  at  said  election,  and  bad  tendered  their 
votes,  but  were,  by  the  officers  of  said  elec- 
tion, denied  the  right  to  vote,  and  that  each 
of  said  persons  hitended  to  vote,  and  would 
have  voted,  against  prohibition,  and  that 
these  votes  would  have  changed  the  result 
of  said  election;  the  returns  thereof  showing 
that  112  persons  voted  for  prohibition,  and 
106  persons  voted  against  prohibition,  at 
said  election.  (3)  That  three  persons  legally 
qualified  to  vote  at  said  election,  who  were 
present  to  vote  therein,  were  intimidated, 
coerced,  and  by  force  prevented  from  voting 
at  the  said  election,  and  that  such  persons 
Intended  to  vote,  and  would  have  voted, 
against  prohibition  at  said  election.  (4) 
That  five  persons  not  entitled  to  vote  at  said 
election,  who  were  not  residents  within,  nor 
qualified  voters  in,  the  territory  to  be  af- 
fected by  the  said  election,  were  illegally 
permitted  by  the  officers  of  the  said  election 
to  vote  therein,  and  they  had  voted  at  said 
election  for  prohibition.  Plaintiffs  alleged 
that  they  had  property  rights  Involved,  and 
that  they  were  threatened  with  vexatious 
litigation,  and  that  some  of  the  plaintiffs 
were  engaged  in  the  retailing  of  liquors  with- 
in the  said  territory,  and  were  threatened 
with  vexatious  prosecutions  should  the  result 
of  said  election  be  published."  This  petition 
was  filed  in  the  office  of  the  district  clerk 
of  Smith  county,  on  the  20th  day  of  June. 
1900,  and  on  the  same  day  each  of  the  de- 
fendants was  served  with  a  regular  citation. 
Issued  by  the  clerk  on  said  petition,  and  with 
a  certified  copy  of  the  petition;  such  citation 
and  copy  of  the  petition  having  been  de- 
livered to  each  of  the  defendants  by  J.  G. 
Leath,  a  deputy  sheriff  of  Smith  county.  On 
the  day  the  petition  was  filed  the  Judge  of 
the  district  court  ordered  the  defendants  to 
show  cause  why  the  injunction  should  not 
be  granted  as  prayed  for.  On  2d  day  of  July, 
1900,  the  defendants  filed  their  answer,  and 
upon  a  hearing  by  the  court  on  July  9th  aii 
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bijniictloii  was  granted,  restraining  the  comi- 
ty Judge  from  publisSlng  the  result  of  said 
election  pending  said  contest  When  the 
case  was  called  for  trial  at  the  September 
term  of  the  court,  same  being  the  first  term 
after  the  suit  was  filed,  the  defendants  pre- 
sented a  plea  in  abatement.  In  which  It  is 
averred  that  the  plaintiffs  or  contestants  had 
failed  to  give  defendants,  their  agents  or 
attorneys,  written  notice,  as  required  by  law, 
of  the  grounds  on  which  contestants  rely  to 
sustain  their  contest,  and  contestees  had  not 
been  given  the  10  days  authorized  by  law  to 
reply  to  same;  wherefore  contestees  say  that 
the  suit  is  prematurely  brought,  and  should 
be  abated.  The  court  below  sustained  the 
defendants'  plea  in  abatement,  vacated  the 
Injunction  thereto  rendered  in  the  case,  and 
dismissed  plaintlfFs'  suit,  from  which  Judg- 
ment this  appeal  is  prosecuted. 

Chapter  7,  tit  86,  Rev.  St,  prescribing  the 
manner  of  contesting  elections,  contains  the 
following  provisions: 

"Art  1798.  Any  person  Intending  to  con- 
test the  election  of  any  one  holding  a  certifi- 
cate of  election  as  a  member  of  the  legisla- 
ture or  for  any  office  mentioned  in  this  law, 
shall  within  thirty  days  after  the  return  day 
of  election  give  him  a  notice  thereof  in  writ- 
ing and  deliver  to  him,  his  agent  or  attorney, 
a  written  statement  of  the  groimd  on  which 
such  contestant  relies  to  sustain  such  con- 
test By  the  'return  day'  is  meant  the  day 
on  which  the  votes  cast  in  said  election  are 
counted  and  the  official  result  thereof  de- 
clared. 

"Art.  1790.  The  person  holding  such  certifi- 
cate shall  within  ten  days  after  receiving 
such  notice  and  statement  deliver  or  cause  to 
be  delivered  to  said  contestant  his  agent  or 
attorney,  a  reply  thereto  in  writing. 

"Art  1800.  The  notice,  statement  and  re- 
ply required  by  the  two  preceding  articles 
may  be  served  by  any  person  competent  to 
testify,  and  shall  be  served  by  delivering  the 
same  to  the  party  for  whom  they  are  In- 
tended  in  person.  If  he  can  "Xye  found  in  the 
county,  if  not  found,  then  upon  the  agent 
or  attorney  of  such  person,  or  by  leaving 
same  with  some  person  over  the  age  of  six- 
teen years  at  the  usual  place  of  abode  or 
business  of  such  person. 

"Art  1801.  If  the  contest  be  for  the  va- 
lidity of  an  election  for  any  state  office,  ex- 
cept the  office  of  governor  and  lieutenant 
governor,  or  for  any  district  office  except 
members  of  the  legislature,  or  for  any  coun- 
ty office,  a  copy  of  the  notice  and  statement 
of  the  contestant  and  of  the  reply  thereto 
of  the  contestee  served  on  the  parties  shall 
be  filed  with  the  clerk  of  the  court  having 
Jurisdiction  of  the  case. 

"Art  1802.  When  the  notice,  statement 
and  reply  have  been  filed  with  the  clerk  of 
the  court  he  shall  docket  the  same  as  in 
other  causes,  and  the  contest  shall  have  pre- 
cedence over  all  other  causes.  Should  the 
office  contested  for  be  that  of  clerk  of  the 


district  court,  then  a  clerk  pro  ton.  shall  be 
appointed  as  Is  provided  now  by  law  in  salts 
where  the  derk  Is  a  party  to  the  suit 

"Art  1803.  In  trials  of  all  contests  of  elec- 
tion the  evidence  shall  be  confined  to  the 
issues  made  by  the  statement  and  reply 
thereto,  which  statement  and  reply  may  be 
amended  as  in  dvll  cases;  and  as  to  the 
admission  and  exclusion  of  evidence,  the  trial 
shall  be  conducted  under  the  rules  goveming 
proceedings  in  civil  causes. 

"Art  1804t  If  the  contest  be  for  the  va- 
lidity of  an  election  held  for  any  other  pur- 
pose than  the  election  of  an  officer  or  officers 
in  any  coimty  or  part  of  a  county  or  pre- 
cinct of  a  county,  or  in  any  Incorporated 
city,  town  or  village,  any  resident  of  sach 
county,  precinct  city,  town  or  village^  or 
any  number  of  such  residents,  may  contest 
such  election  In  the  district  court  of  sach 
county  in  the  same  manner  and  under  the 
same  rules,  as  far  as  applicable,  as  are  pre- 
scribed in  this  chapter  for  contesting  the 
validity  of  an  election  for  a  county  office." 

The  court  below  held  that  appellants  Iiav- 
Ing  failed  to  comply  with  the  articles  of  the 
statute  above  quoted,  prescribing  the  rnann^ 
In  which  the  result  of  elections  may  be  con- 
tested, the  Jurisdiction  of  the  court  was  not 
properly  Invoked,  and  the  court  was  with- 
out authority  or  Jurisdiction  to  hear  and 
determine  the  issues  presented  in  plainUtTs' 
petition.  The  cases  of  Wright  v.  Fawcett 
42  Tex.  203,  Lindsey  v.  Lnckett,  20  Tex.  516, 
and  Roach  v.  Malotte  (Tex.  Civ.  App.)  66  S. 
W.  701,  are  cited  and  relied  upon  by  appd- 
lees  to  sustain  the  Judgment  of  tiie  trial 
court  In  W^rlght  v.  Fawcett  it  is  held  that 
the  Jurisdiction  of  the  district  court  to  hear 
and  determine  an  election  contest  can  only 
be  invoked  by  a  compliance  with  the  provi- 
sions of  the  statute  regulating  the  manner 
in  which  the  result  of  elections  shall  be  con- 
tested, and,  unless  the  notice  and  statement 
required  to  be  served  by  the  contestant  on 
the  contestee  is  served  within  the  time 
prescribed  by  the  statute,  the  power  of  the 
court  is  not  set  In  motion,  and  it  has  no  Ju- 
risdiction to  hear  and  determine  the  contest 
The  same  doctrine  is  announced  In  the  case 
of  Lindsey  v.  Luckett  in  construing  a  stat- 
ute which  provides  that  election  contests 
shall  be  heard  and  determined  by  the  com- 
missioners' court,  and  contains  the  same  pro- 
visions as  to  the  service  of  notice  and  a 
statement  of  the  grounds  of  the  contest  as 
the  statute  under  conslderatiou  in  this  case. 
When  these  cases  were  decided  the  consti- 
tution then  In  force  did  not  confer  Jurisdic- 
tion upon  the  district  nor  the  commissioners' 
court  to  try  contests  of  elections.  Article  5, 
{  8,  of  the  present  constitution,  expressly 
gives  the  district  court  Jurisdiction  of  elec- 
tion contests,  and  there  Is  much  force  In  ap- 
pellants' contention  that  the  doctrine  an- 
nounced m  the  cases  above  mentioned  can- 
not be  applied  to  the  district  court  aa  its 
Jurisdiction  Is  not  fixed  by  the  constitution. 
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It  i8  competent.  howeTer,  for  the  leglslarare 
to  §0  llmtt  tlie  manner  in  which  a  court  of 
general  Jorladiction  shall  exercise  Its  power 
In  cases  of  a  designated  character  as  to  ren- 
der such  court  a  special  tribunal  for  the 
trial  of  such  cases.  Cordray  r.  Neuhaus,  61 
S.  W.  415,  1  Tex.  Ct  Rep.  783;  Holmes  t. 
Buclincr,  67  Tex.  107.  2  S.  W.  452. 

The  method  of  contesting  the  result  of  an 
election  la  a  political,  rather  than  Judichil, 
question,  and  the  power  of  the  legislature 
to  prescribe  an  excluslre  and  final  method 
of  determining  such  contests  cannot  be  ques- 
tioned.   Where  private  rights  are  lUTOlved, 
the  constitutional  jurisdiction  of  the  courts 
to  protect  such  rights  may  not  be  abridged, 
and  it  has  been  uniformly  held  by  our  courts 
that  the  statute  regulating  election  contests 
in  no  way  affects  the  Jurisdiction  of  the  dis- 
trict court  to   try  the   right   to  an   office. 
SUte  T.  Owens,  63  Tex.  261.    After  the  deci- 
sion In  the  case  of  Wright  v.  Fawcett  was 
rendered,  the  supreme  court  ueld.   In  the 
cases  of  Bx  parte  Towles,  48  Tex.  413,  Wil- 
liamson y.  Lane,  C2  Tex.  336,  and  Bx  parte 
Whlttow,  69  Tex.  273,  that,  the  district  court 
baring  no  Jurisdiction  conferred  upon  it  by 
the  constitution  to  try  election  contests,  such 
jnrlsdlctlon  could  not  be  conferred  upon  It 
by  the  legislature,  and  the  act  of  1895,  reg- 
ulating the  manner  of  contesting  elections 
and  giving  the  district  court  Jurisdiction  to 
hear  and  determine  such  contests,  was  un- 
consQtatlonal.  These  decisions  were  rendered 
prior  to  the  adoption  of  the  amendment  to 
tlie  constitution   giving   the   district   court 
lorisdlction  over  election  contests.    In  the 
case  of  Koach  v.  Malotte.  supra,  the  court  of 
clrll  appeals  for  the  Second  district.  In  a 
well-considered  opinion  by  Judge   Hunter, 
while  holding  that  the  provision  of  the  stat- 
ute above  quoted,  requiring  the  oontestee  to 
file  his  answer   to   contestant's   statement 
withhi  10  days,  is  merely  directory,  plainly 
ii>dicates  that,  If  the  question  had  been  pre- 
sented, the  court  would  have  held  that,  in 
order  to  involve  the  Jurisdiction  of  the  court, 
tbe  contestant  must  comply  with  the  require- 
ment of  the  statute  in  regard  to  the  service 
upon  the  contestee  of  notice  and  of  a  state- 
ment of  the  grounds  of  tbe  contest    We  do 
not  think,  however,  that  the  decision  of  this 
case  depends  upon  whether  or  not  the  stat- 
ute is  mandatory  and  the  remedy  prescrib- 
ed thereby  Is  exclusive;   for,  conceding  that 
such  is  a  proi>er  construction  to  be  placed 
apoa  the  statute,  we  thinly  the  facts  In  this 
case  show  that  appellants  have  met  its  every 
reqairement. 

A  copy  of  the  petition  and  a  citation  Is- 
«aed  by  the  clerk  were  served  upon  each  of 
tbe  appellees  within  30  days  after  the  return 
day  of  the  election  sought  to  be  contested. 
Tbe  statute  does  not  prescribe  the  requisites 
ot  tbe  statement  In  writing  required  to  be 
•erred  npon  the  contestee,  further  than  that 
it  sball  contain  the  ground  on  which  the 
contestant  relies  to  sustain  the  contest.    This 


requirement  is  certainly  met  by  tbe  petition 
In  this  case,  and  the  fact  that  the  statement 
is  in  the  form  of  a  petition  does  not  render 
It  obnoxious  to  any  provision  of  the  stat- 
ute. That  this  petition  was  served  upon  ap- 
pellee by  a  person  competent  to  testify  and 
served  within  the  time  prescribed  by  law  is 
not  disputed.  It  will  be  observed  that  the 
statute  does  not  make  the  right  to  bring  the 
suit  dependent  upon  first  serving  the  con- 
testee with  a  statement  of  the  grounds  of 
the  contest,  but  the  filing  and  serving  of 
such  statements  Is,  In  itself,  the  bringing 
of  the  suit.  Such  statement  Is  made  the 
pleading  upon  which  the  suit  is  based,  and, 
while  an  amendment  thereto  is  permitted.  It 
is  not  required,  and  tbe  statute  clearly  con- 
templates that  the  suit  may  be  tried  upon 
such  original  statement,  and  the  answer 
filed  thereto  by  the  contestee.  The  statute 
also  fails  to  prescribe  the  requisites  of  the 
notice  required  to  be  served  upon  the  con- 
testee, and,  in  the  absence  of  any  provision 
as  to  what  said  notice  shall  contain,  we  are 
clearly  of  opinion  that  a  notice  containing 
all  of  the  requisites  prescribed  for  a  citation 
in  other  cases  fulfills  the  requirements  of  the 
statute.  The  contestees  had  all  the  notice 
of  appellants'  intention  to  contest  the  elec- 
tion, and  of  the  grounds  of  such  contest,  to 
which  they  were  entitled  under  the  law,  or 
which  possibly  could  have  been  given  them. 
The  proceedings  were  commenced  within  the 
time  prescribed  by  law,  and  it  will  not  be 
contended  that  the  failure  of  contestees  to 
answer  the  contestants'  statement  of  the 
grounds  of  the  contest  within  the  time  pre- 
scribed by  the  statute  could  affect  appel- 
lants' right  to  have  said  contest  heard.  We 
think  the  provisions  of  the  statute  before 
quoted,  prescribing  the  manner  in  which  the 
result  of  elections  may  be  contested,  were 
strictly  compiled  with  by  appellants,  save  In 
the  immaterial  and  unimportant  particular 
that.  Instead  of  serving  appellees  with  the 
original  petition  and  filing  a  copy  with  tbe 
clerk,  the  original  was  filed  with  the  clerk, 
and  a  copy  served  upon  appellees.  This 
slight  deviation  from  the  letter  of  the  stat- 
ute is  too  small  a  matter  to  be  considered. 
We  think  the  Judgment  of  the  court  below 
should  be  reversed,  and  this  cause  remanded 
for  a  new  trial;  and  it  is  so  ordered.  Be- 
versed  and  remanded. 


WESTERN  UNION  TBI*  CO  t.  HATS.* 

(Court  of  Civil  Appeals  ot  Texas.    March  80, 

1901.) 

TBLBORAPHS  —  FAILUBB    TO    DELIVBR    HB3- 
SAOB-NEOUOBNCB-CONDITION    PRECEDENT 
— LIABILITT    or   COMPANT— ACTION— PLEAD- 
ING—AMENDMBNT-^NSTRTTOTIONB. 
1.  Where  a  telegraph  company  defends  a  snit 
for  the  failure  to  aellver  a  message  on  the 
ground   that  the  contract  of  transmission  re- 
qnlred    the    plaintiff   to   present    a    claim    for 


'Bahaarisg  dealed. 
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damaeres  within  90  days,  which  he  has  failed 
to  do,  and  its  answer  sets  np  a  copy  of  the 
message  alleged  to  have  been  received,  which 
consists  of  the  written  message,  without  mch 
condition,  pasted  on  the  usual  blank  form, 
which  contains  it,  the  plaintiff  cannot  show 
that  the  message  as  delivered  did  not  contain 
such  condition  unless  he  puts  it  in  issue  by  the 
plea  of  non  est  factum. 

2.  Where  the  contract  for  the  transmission  of 
a  telegraph  message  requires  claims  for  dam- 
ages for  negligence  in  transmission  or  delivery 
to  be  presented  within  90  days,  the  sender 
cannot  maintain  an  action  commenced  within 
such  time  without  a  prior  presentation  of  such 
claim,  since  bringing  suit  is  not  a  compliano* 
with  the  condition. 

3.  The  failure  of  the  petition  in  an  action 
against  a  telegraph  company  for  negligence  in 
delivering  a  message  to  allege  a  prior  preseata- 
tion  of  the  claim  to  the  company  as  required  by 
the  contract  does  not  require  a  dismissal  of  the 
action,  but  the  petition  may  be  ameaded  on  the 
taxation  of  the  accrued  costs  to  the  plaintiff. 

4.  An  instruction  that  a  telegraph  company 
Is  required  to  accept,  transmit,  and  deliver  a 
message  with  reasonable  promptness  is  erro- 
neous, as  indicating  that  the  duty  to  deliver 
the  message  is  absolute,  instead  of  only  requir- 
ing the  company  to  exercise  ordinary  care. 

Appeal  from  district  court.  Walker  coun- 
ty; J.  M.  Smitber,  Judge. 

Action  by  A.  Z.  Hays  against  the  Western 
Union  Telegraph  Company  for  negligence  of 
the  latter  in  delivering  a  message.  From  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed. 

Norman  G.  Klttrell  and  Geo.  H.  Fearons, 
for  appellant  Ball,  Dean  &  Randolph  and 
John  C.  WllUamB,  for  appellee. 

OILIi,  J.  Plaintiff  filed  this  suit  on  March 
14,  1900,  to  recover  damages  due  to  the  al- 
leged delay  In  the  transmission  and  delivery 
of  a  telegram  sent  from  Mt  Pleasant,  Tex., 
on  February  27,  1900.  Defendant  answered, 
pleading  failure  of  plaintiff  to  file  claim  for 
damages  within  90  days  of  the  date  of  the 
message  and  prior  to  the  bringing  of  the  suit, 
according  to  the  printed  conditions  alleged 
to  have  been  made  a  part  of  the  contract. 
Defendant  also  denied  negligence,  and  aver- 
red that  the  alleged  delay  was  due  to  a 
storm  which  so  affected  its  wires  and  instm- 
mgnts  as  to  render  it  Impossible  to  deliver 
the  message  at  an  earlier  hour,  and  that  the 
storm  and  Its  effect  were  matters  over  which 
it  had  no  control,  and  against  the  effects  of 
which  it  could  not  provide.  This  plea  was 
sworn  to,  and  plaintiff  filed  no  reply  to  it.  A 
trial  by  jury  has  resulted  in  a  verdict  and 
Judgment  for  plaintiff,  and  defendant  has 
appealed. 

In  view  of  the  conclusion  we  have  reach- 
ed, a  very  general  statement  of  the  facts 
will  suffice:  The  message  as  declared  on  Is 
as  follows:  "To  A.  Z.  Hays,  Care  Sam  Hous- 
ton Normal,  HuntsviUe,  Texas:  Come  home 
immediately.  Sallle  cannot  live  24  hours. 
[Signed]  W.  T.  Cameron."  The  person  men- 
tioned in  the  message  was  the  sister  of  plain- 
tiff, and,  had  he  received  the  message  on  the 
28th  in  time  to  take  the  4:10  train,  he  would 
have  reached  Mt.  Pleasant  In  time  to  have 


attended  her  funeraL  She  died  on  the  28th, 
and  was  buried  at  12  m.  March  Ist.  The 
evidence  was  conflicting  on  the  question  of 
negligence  on  the  part  of  the  company.  The 
message  as  set  .out  was  written  on  a  blank 
piece  of  paper,  and  given  by  Cameron  to 
Miss  Hays,  who  sent  it  by  one  Flowers  to 
the  office  of  defendant  at  Mt.  Pleasant  for 
transmission.  It  was  delivered  to  the  agent, 
and  the  charges  prepaid.  The  original  mes- 
sage, when  adduced  in  evidence,  was  pasted 
on  the  usual  telegraph  blank,  containing  the 
usual  conditions  and  stipulations,  Including 
the  stipulation  that  the  company  should  not 
be  held  liable  for  damages  unless  a  claim  in 
writing  therefor  should  be  presented  to  them 
within  90  days  of  the  date  of  the  message. 
The  hour  of  receiving  and  sending  was  noted 
on  the  yellow  blank  to  which  the  message 
was  pasted,  as  was  also  the  revenue  stamp. 
When  the  message  left  Cameron's  hands,  It 
was  not  attached  to  the  blank,  and  contained 
nothing  but  the  message,  address,  and  sig- 
nature. Whether  It  was  pasted  to  the  blank 
by  Miss  Hays  or  by  Flowers,  or  by  the  agent 
after  its  acceptance  for  transmission,  does 
not  affirmatively  appear.  A  claim  in  writing 
for  damages  was  filed  with  the  company  aft- 
er the  Institution  of  the  suit  and  after  the 
filing  of  defendant's  answer,  but  before  the 
expiration  of  90  days  from  the  date  of  the 
message,  but  plaintiff  did  not  amend  and  al- 
lege Its  subsequent  filing. 

The  defendant  having  set  np  the  contract 
as  containing  certain  stipulations,  and  hav- 
ing relied  on  a  breach  of  those  stipulations 
as  a  defense.  It  devolved  upon  plaintiff  to  file 
a  sworn  plea  In  the  nature  of  a  plea  of  non 
est  factum,  in  order  to  put  in  issue  the  pres- 
ence of  the  alleged  stipulations  in  the  con- 
tract   This  not  having  been  done,  it  was 
error  to  allow  proof  that  the  contract  was 
other    than   as    alleged   by    defendant   and 
shown  by  the  message  adduced  in  evidence. 
This  being  true.  In  the  absence  of  sucb  plea 
the  case  should  have  been  tried  upon  the 
theory  that  the  stipulation  was  a  part  of  the 
contract  for  the  transmission  and  delivery  of 
the  message.    The  court  submitted  to  the 
Jury  the  question  as  to  whether  the  stipula- 
tion was  a  part  of  the  contract,  and  the  Jury 
evidently  found  that  It  was  not    The  stipu- 
lation being  a  part  of  the  contract,  it  was 
the  duty  of  the  plaintiff  to  allege  and  prove 
a  compliance  therewith,  as  a  prerequisite  to 
the  bringing  of  the  suit.    Bringing  suit  with- 
in the  time  Is  not  a  compliance.    Telegraph 
Co.  V.  Ferguson  (Tex.  Civ.  App.)  27  S.  W. 
1048;   Same  v.  Yopst  (Ind.  Sup.)  11  N.  B.  16. 
We  do  not  go  so  far  as  to  hold  that.  In  the 
absence  of  such  an  allegation  In  the  first  In- 
stance, suit  should  be  dismissed  and  another 
brought    An  amendment  setting  up  a  com- 
pliance with  the  condition  would  have  been 
sufficient,  and  Its  purpose  would  have  been 
met  by  taxing  the  costs  against  appellee  up 
to  the  filing  of  the  amendment  containing  the 
necessary  allegation. 
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Ab  eqnally  serious  enor  is  presented  by 
appellant's  seventh  assignment.  In  wblch  tbe 
following  section  of  the  charge  is  complained 
of:  '^pon  the  law  of  the  case  you  are  in- 
structed as  follows:  Telegraph  companies 
are,  in  law,  common  carriers  of  messages  for 
hire,  and  as  such  are  under  the  duty  to  ac- 
cept, and  with  reasonable  promptness  trans- 
mit and  deliver,  at  uniform  and  reasonable 
rates,  messages,  when  offered  for  places  on 
their  lines  within  the  capacity  of  Its  service; 
and  when  a  message  is  received  for  trans- 
mission and  delivery,  which  upon  its  face  or 
by  Its  terms  discloses  its  importance,  and  tbe 
company  falls  to  transmit  and  delivor  same 
with  reasonable  promptness,  the  reasonable 
price  therefor  being  paid,  in  such  event  the 
company  would  be  liable  for  damages,  as 
hereinafter  defined,  that  might  reasonably  re- 
sult frona  its  failure  to  transmit  and  deliver 
such  message."  Thus  in  the  very  outset  the 
court  Imposes  upon  the  company  the  abso- 
lute dnty  to  deliver  the  message  promptly, 
whereas  tbe  law  is  that  the  company  is  held 
only  to  the  exercise  of  ordinary  care.  Ap- 
pellee does  not  insist  that  the  law  Is  othw> 
wise  than  as  last  stated,  but  contends  that 
tbe  error  is  harmless,  in  view  of  the  charge 
Id  its  entirety.  It  is  true,  in  subsequent 
parts  of  the  charge  the  court  Instructed  the 
Jury  that  the  telegraph  company  was  not  an 
taisnm  of  the  prompt  delivery  of  the  mes- 
sage, but  was  held  to  the  exercise  of  ordi- 
nary care  in  so  delivering  it;  and  a  case 
might  be  presented  In  which  it  could  proper- 
ly be  held  that  subsequent  portions  of  the 
charge  were  so  framed  as  to  render  it  cer- 
tain that  the  Jury  had  not  been  misled.  But, 
io  the  state  of  the  proof  in  this  case,  we  can- 
not  80  hold. 

The  other  assignments  ot  error  present 
nothing  which,  if  error,  is  likely  to  occur  on 
another  trial.  For  the  errors  indicated,  the 
Judgment  is  reversed  and  the  cause  remand- 
ed.   Beversed  and  remanded. 


KAMPMANN  rt  al.  v.  SULLIVAN  et  al.» 
(Court  of  Civil  Appeals  of  Texas.    May  1, 
1801.) 
RAILROADS  —  RBCBIVBR8  —  CBRTIPIOATBB  — 
LIENS— PRIORITY— CLAIMS— 
CLASSIFICATION. 
.1- Where  a  receiver  for  a  railroad  was  an- 
tMriied  to   Issue   certificates   to   pay   certain 
woti,  and  the  certificates  were  declared  a,  first 
B«n  on  the  entire  property,  such  lien  was  valid, 
Md  entitled  to  priority  over  claims  arising  aft- 
nvards  on   contracts  made  with   full   notice 
thereof. 

2.  Where  a  receiver  Issued  certificates  to 
Wise  fnnds  with  which  to  pay  oO;  labor  liens 
exitting  against  a  railroad,  to  purchase  ties 
tor  repair  of  the  track,  and  to  procure  four  car 
I'lMls,  necessary  to  profitably  conduct  the 
^■■Nneas,  such  certificates  were  not  deprived  of 
»«r  priority  as  first  liens  by  Eev.  St.  art.  1472. 
^erning  the  classification  of  claims  against 
■oMt  in  the  hands  of  receivers,  since  this  arti- 
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de  refers  only  to  the  earnings  coming  into  the 
hands  ot  receivers,  and  gives  no  lien  except 
as  to  these. 

Appeal  from  district  court,  Bexar  county; 
J.  L.  Camp,  Judge. 

Action  by  Elizabeth  8.  Kampmann,  as  ad- 
ministrator, and  others,  against  D.  Sullivan 
&  Co.  From  a  Judgment  for  defendants, 
plaintiffs  appeal.    Afllrmed. 

Onion  &  Henry,  Houston  Bros.,  and  R.  J. 
Boyle,  for  appellants.  J.  C.  Sullivan,  for  ap- 
pellees. 

FLY,  J.  This  Is  a  contest  as  to  the  proper 
distribution  of  the  funds  arising  from  the 
sale  of  the  property  of  the  Alamo  Heights 
Bailroad  Company  by  a  receiver  under  order 
of  the  district  court  Substantially  the  fol- 
lowing statement  of  the  case  and  of  the  facts 
proven  was  agreed  to  by  the  parties:  "(1) 
W.  H.  Hume  was  on  the  8d  day  of  February, 
1897,  appointed  in  this  case  as  receiver  of 
all  the  rights,  properties,  franchises,  etc., 
of  tbe  Alamo  Heights  Railroad  Company. 
(2)  On  the  12th  day  of  June,  1897,  tbe  court, 
upon  the  application  of  the  receiver,  entered 
an  order  authorizing  the  receiver  to  issue 
three  receiver's  certificates,  of  $600.00  (five 
hundred  dollars)  each,  and  to  sell  the  same 
for  not  leas  than  their  face  value.  The  or- 
der, as  entered  by  the  court,  contained, 
among  others,  the  following  recitations  and 
provisions:  'And  considering  that  portion 
of  the  said  report  which  prays  for  tbe  Issu- 
ance of  tbe  receiver's  certificates  to  the 
amount  ot  fifteen  hundred  ($1,500)  <lollars, 
for  tbe  purpose  of  paying  off  the  labor  liens 
now  existing  against  the  road,  and  of  pay- 
ing the  cost  price  of  four  car  wheels,  and 
for  paying  for  the  purchase  of  one  ttion- 
sand  (1.000)  ties,  and  for  the  lauor  required 
to  place  said  ties  in  the  track;  ana  finding 
that  tbe  plaintiff  herein  Edwin  Packard, 
and  the  said  Alamo  Heights  Railroad  Com- 
pany, and  the  said  Franklin  Trust  uompany, 
as  trustee  for  the  bondholders  of  the  Alamo 
Heights  Bailroad  Company,  nave  no  objec- 
tions to  tbe  Issuance  of  said  certificates;  and 
tbe  court  further  finding  inat  the  Issuance 
of  tbe  same  Is  necessary  and  proper  for  tbe 
purpose  of  paying  on  the  labor  liens  now 
existing  against  the  said  road,  as  shown 
by  the  report  of  tbe  said  receiver,  which  is 
ordered  recorded  herewith,  and  also  for  tbe 
purpose  of  paying  for  said  car  wneels,  and 
for  the  purchase  and  laying  down  of  said 
ties,— therefore  decrees  that  the  receiver,  W. 
H.  Hume,  be.  and  be  is  hereby,  authorized  to 
issue  three  (3)  receiver's  certificates,  for  th€ 
sum  of  &ve  hundred  ($500)  dollars  each, 
same  to  be  dated  on  tbe  14th  day  of  June, 
A.  D.  1807.  and  to  mature  six  months  there- 
after, and  to  bear  Interest  at  tbe  rate  of 
eight  (8)  per  centum  per  annum  irom  date. 
And  it  is  further  ordered  that  the  said  three 
certificates  shall  be  a  first  lien  upon  the  en- 
tire property,  Income,  and  franchises  oi  uie 
said  Alamo  Heights  Bailroad  Company,  and 
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shall  be  given  priority  in  payment  over  any 
other  Uena  or  debts  of  any  and  every  class 
or  kind  now  existing,  or  that  may  hereafter 
arise,  against  said  Alamo  Heights  Railroad 
Company,  while  this  receivership  is  pending, 
and  that  said  receivership  certificates  be. 
In  substance,  of  the  following  form,  to  wit: 
"State  of  Texas.  Bexar  Connty.  By  virtue 
of  the  authority  vested  in  me,  W.  H.  Hume, 
receiver  for  the  Alamo  Heights  Ballroad 
Company,  thereto  appointed  by  Hon.  R.  B. 
Green,  Judge  of  the  district  court  of  the  37th 
Judicial  district  of  Bexar  county,  Texas,  on 
the  3d  day  of  Febmaiy,  1807,  and  by  virtue 
of  the  authority  of  a  certain  decree  and  or- 
der made  by  said  court  in  cause  No.  8,678 
(Edwin  Packard  v.  Alamo  Heights  Ballroad 
Company  et  aL),  which  said  order  was  made 
on  the  11th  day  of  June,  1887,  by  said  R.  B. 
Oreen,  Judge  of  the  district  court,  37th  Judi- 
cial district  as  aforesaid,  I  hereby  certify 
that,  as  receiver  for  the  said  railroad  com- 
pany, I  am  indebted  to  the  holder  thereof 
for  the  sum  of  five  hundred  (^00)  dollars, 
which  shall  mature  In  six  (6)  months  irom 
this  date,  together  with  Interest  thereon  at 
the  rate  of  eight  (8)  per  centnm  per  annum 
from  this  date,  and  that  as  security  for  said 
Indebtedness  the  bolder  hereof  has,  by  vir- 
tue of  the  order  aforesaid,  a  first  lien  upon 
the  entire  property.  Income,  and  franchise 
of  the  said  railroad  company,  which  said 
Hen  is  and  shall  be  superior  to  all  other 
Hens,  of  every  class  and  kind,  now  existing 
against  said  railroad  company,  or  that  may 
hereafter  arise  against  same,  during  the 
pendency  of  said  receivership,  except  that 
two  (2)  other  certlflcates,  for  an  equal 
amount  with  this,  and  having  equal  author- 
ity and  equal  ri^^ts  as  a  lien  upon  the  in- 
come, property,  and  franchises  of  said  road, 
have  this  day  been  issued  by  me  In  accord- 
ance with  the  order  of  said  court;  to  certify 
which  I,  as  receiver  of  the  said  railroad 
company,  and  acting  under  the  <vder  of  said 
district  court  as  aforesaid,  do  hereto  set  my 
band  at  Ban  Antonio,  Bexar  county,  Texas, 
on  this  14th  day  of  June,  A.  D.  1887.  W.  H. 
Hume,  Receiver  Alamo  Heights  R.  B.  Co." 
It  Is  further  ordered  that  each  of  the  said 
certlflcates  shall  be  sold  by  said  receiver, 
but  for  not  less  than  its  par  value,  and  that 
the  said  W.  H.  Hume,  receiver,  be,  and  Is 
hereby.  Instructed  to  pay  out  of  the  pro- 
ceeds of  sale  of  said  certificate  the  labor 
Hens  named  therein,  and  also  to  pay  for 
said  car  wheels,  and  also  to  purchase  said 
one  thousand  ties,  and  to  place  them  in  the 
track  of  said  railroad  company;  and  it  is 
further  ordered  that  this  decree  be  recorded 
in  full  by  the  clerk  of  this  court  in  the  min- 
utes thereof.  Robt  B.  Green,  Judge.'  The 
receiver's  application  for  authority  to  Issue 
receiver's  certificates  was  filed  on  April  16, 
1887,  and  gave  an  Itemized  statement  of  the 
labor  lien  due  to  various  persons  named 
therein,  amounting  to  $701.31,  and  the  said 
application,  among  other  things,  contained 


the  following:     'He  further  represents  that 
since  his  api)ointment  as  recover  be  has 
bought  four  car  wheels  from  the  Treat  Man- 
ufacturing Company,  of  Hannibal,  Missouri, 
for  which  he  Is  indebted  to  said  company  In 
the  sum  of  $17.00;  that  said  car  wheels  were 
absolutely  necessary  in  the  running  of  the 
said  road.     He  further  represents  that  the 
track  of  said  street  railway  Is  In  a  very  bad 
condition;   that  It  is  rapidly  deteriorating, 
ond  that  It  is  absolutely  impossible  to  run 
same  for  a  profit,  unless  It  is  at  once  re- 
paired;  that  for  the  repair  of  said  road,  and 
in  order  to  put  the  track  thereof  in  good 
condition,  1,000  cedar  cross-ties  will  be  rs- 
qulied,  and  the  cost  of  same  will  be  45  cents 
per  tie,  or  in  all  a  sum  of  |4G0;  and  that 
the  labor  of  putting  said  ties  in  tnu*k,  and 
putting  said  track  in  good  condition,  will  be 
reasonably  worth  the  sum  of  $260.    He  rep- 
resents that  the  amounts  due  as  aforesaid 
as  labor  liens  are  due  to  the  men  whose 
names  are  therein  given,  and  that  they  are 
poor  men,  and  dependent  upon  their  daily 
earnings  for  support  of  themselves  and  their 
families,  and  that  they  are  greatiy  in  need 
of  the  said  money  due  to  them  from  the 
said  road  as  aforesaid.    TVherefore  petitioner 
prays  that  this  court  do  make  an  order  and 
decree  permitting  him  to  issue  receiver's  cer- 
tificates to  the  amount  of  $1,600,  payable  at 
such  times  as  the  court  may  direct,  and 
bearing  such  interest  as  the  court  may  de- 
cree, for  the  purpose  of  paying  off  said  labor 
liens,  and  of  paying  the  cost  price  of  said 
four  car  wheels,  and  for  the  purchase  of 
said  1,000  ties,  and  for  the  labor  required  to 
put  said  ties  In  position.*    (S)  On  the  14th 
day  of  June,  1887,  W.  H.  Hume,  receiver, 
did,  under  the  authority  conferred  by  the 
order  above  recited.   Issue  three  receiver's 
certificates,  for  $600.00  each,  and  on  that 
day  sold  the  same  to  D.  Sullivan  &  Co.  for 
the  full  face  value  thereof,  and  used  the  pro- 
ceeds for  the  purposes  specified  In  said  o^ 
der,  and  the  said  D.  SuUIvan  &  Co.  have 
been  ever  since,  and  now  are,  the  owners  of 
all  the  said  receiver's  certificates,   and  no 
part  of  the  same  has  ever  beoi  paid.    (4) 
The  property  of  the  Alamo  Heights  Railroad 
Company  consisted,  among  other  things,  of 
a  street  railroad  in  the  city  of  ban  Antonio, 
which  W.  H.  Hume  operated  as  receiver  un- 
til the  property  was  sold  under  tne  oruer  of 
coihrt,  in  November,  1800.    The  said  street 
railrpad  owned  no  power  plant,  and  In  Oder 
to  operate  said  property,  and  keep  it  as  a 
going  concern.  It  became  necessary  to  coo- 
tract  for  power  to  be  used  in  the  operation 
of  the  cars  of  the  said  street  railroad;  and 
the  said  receiver,  acting  under  the  author- 
ity of  the  court,  contracted  with  uie  San  An- 
tonio Gas  Company  for  power,  which  wu 
furnished  by  the  said  San  Antonio  Gas  Com- 
pany under  said  contract  with  the  receiver, 
and  at  the  date  of  the  sale  there  was  a  bal- 
ance due  to  the  said  San  Antonio  Gas  Oom- 
pany  by  the  receiver  of  $2,768.06,  and  the 
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claim   against   the   said   receiver  tor  that 
amonnt  is  now  owned  and  held  by  Elizabeth 
S.  Kampmann,  adminlBtratrlz  of  the  estate 
of  H.  D.  Kampmann,  N.  C.  M.,  by  assignment 
from  the  San  Antonio  Gas  Company.     That 
the  said  Indebtedness  to  the  Ban  Antonio 
Gas  Company  was  Incurred  by  the  receiver 
Eobsequent  to  the  Issuance  and  sale  of  the 
receiver's  certificates.    No  order  ^  the  court 
was  ever  entered  giving  the  salQ  San  An- 
tonio Gas  Company  any  preference  lien.    {Z) 
On  May  15,   1899,  W.  H.  Hume,  receiver, 
made  application  to  the  court  for  authority 
to  enter  Into  a  contract  with  the  Mutual 
Electric  Light  Company  to  purchase  electric- 
ity for  the  operation  of  its  cars.  It  being  rep- 
resented that  the  San  Antonio  Oas  Company 
had  given  notice  that  It  would  no  longer 
furnish  power  to  operate  cars.    The  contract 
waa  entered  Into  between  the  said  receiver 
and  the  Mutual  Blectric  Light  Company  on 
May  15,  1899,  and  approved  by  the  court, 
and  the  Mutual  ESectrlc  Light  Company  fur- 
nished iHiwer  under  said  contract  until  the 
said  Mutual  Electric  Light  Company  sold  out 
its  property,  which  waa  acquired  by  its  suc- 
cessor, the  San  Antonio  Gas  &  Electric  Com- 
pany, whl<di  last-named  company  continued 
to  furnish  power  nnder  said  contract  with 
the  Mutual  Blectrlc  Light  Company,  and  at 
tlie  date  of  the  sale  of  the  property  of  the 
Alamo  Heights  Bailroad  Company  there  was 
a  balance  due  on  said  contract  to  the  said 
San  Antonio  Gas  &  Electric  Company  of  $1,- 
^1.65.     (6)  It    was    also    established    and 
agreed  that  there  was  due  by  said  receiver 
for  material  and  supplies  furnished  to  tbe 
(aid  receiver  the  following  amounts,  as  here- 
inafter named:    W.  G.  Schnwirtb  &  Co.,  |29.- 
50;  F.  F.  Collins  &  Co..  $19.10;  Dubinaky 
k  Co.,  $31.87;  San  Antonio  Supply  Co.,  fiW4.- 
08;  Peter  Shlffers,  $14.45.    And  that  there 
was  also  due  to  Elarrlet  Davis,  for  personal 
injuries   Inflicted    during    the    receivership, 
judgment  for  tbe  Bom  of  |260.     (7)  On  the 
6th  of  November,   1900,   all  the  property, 
rights,  and  franchises  of  the  Alamo  Heights 
Railroad  Company  were  sold  under  order  of 
the  court  for  the  sum  of  17,500.00  cash.    All 
the  parties  agreed  that  without  regard  to 
the  trae  classification   of  the  claims,   and 
without  waiving  a  preference  claim  which 
the  parties  might  have  to  the  balance  of 
■aid  fund,  the  court  should  direct  the  re- 
ceiver to  pay  out  at  once  certain  items  of 
Indebtedness,  consisting  of  costs  of  court, 
^te,  county,  and  dty  taxes,  amounts  due 
to  the  employes  of  the  receiver  and  to  the 
receiver's   attorneys,    and    that   after   such 
items  bad  been  paid  there  remained  a  bal- 
luice  of  the  proceeds  of  said  sale  amounting 
to  about  92,700.00.     (8)  That,  upon  a  hear- 
ing before  the  court  as  to  a  proper  distrlbti- 
tioD  of  the  balance  above  stated,  Elizabeth 
8.  Kampmann,  as  the  owner  of  the  claim  of 
the  San  Antonio  Gas  Company,  and  the  San 
Antonio  Gas  &  Electric  Company,  claimed 
that  they  were  entitled  to  an  equal  partici- 


pation with  the  receiver's  certificates  in  the 
distribution  of  the  balance  so  remaining. 
(0)  I>.  Sullivan  &  Co.  claimed  that  they  were 
entitled  to  a  preference  against  all  other 
claims  by  reason  of  the  terms  of  the  order 
of  the  court  authorizing  the  Issuance  of  the 
receiver's  certificates.  (10)  The  court  upon 
said  hearing  entered  an  order  directing  tbe 
receiver  to  first  pay  out  of  the  balance  re- 
maining in  his  hands  the  receiver's  certifi- 
cates In  full,  together  with  interest  thereon 
at  the  rate  stated  In  said  certificates,  from 
the  date  of  said  certificates  to  the  diate  of 
payment,  and  that  the  balance  remaining 
should  be  prorated  between  the  said  Elisa- 
beth S.  Kampmann,  administrator  of  the  es- 
tate of  H.  D.  Kampmann,  N.  0.  M.,  the  San 
Antonio  Gas  &  Electric  Company,  W.  0. 
Schuwirth  &  Co.,  F.  F.  Collins  &  Co.,  Du- 
binsky  &  Co.,  San  Antonio  Supply  Company, 
Peter  Shlffers,  and  Harriet  Davis,  In  propor- 
tion to  the  amount  of  their  respectlTe 
claims." 

It  is  contended  by  appellants  that  receiv- 
ers' certificates.  Issued  by  authority  of  a 
court  of  competent  Jurisdiction,  to  obtain 
money  to  pay  for  material  and  labor,  are  not 
superior  in  equity  and  right  of  payment  to 
the  claims  for  the  payment  of  which  the  mon- 
ey was  borrowed  on  the  certificates,  although 
It  was  provided  in  the  order  authorizing  the 
Issue  of  the  certificates  that  they  should  "be 
a  first  lien  upon  the  entire  property.  Income 
and  franchises,"  of  the  railroad  company. 
The  further  propositions  are  advanced  that 
where  a  court  of  equity  takes  charge  of  a 
street  railroad,  and  causes  the  same  to  be 
operated,  the  operating  expenses  are  a  first 
lien  upon  tbe  earnings,  as  well  as  upon  the 
corpus  of  the  estate,  and  take  precedence 
over  certificates  issued  by  the  court  and 
made  first  liens  on  the  property.  That  courts 
of  equity  have  the  power  to  create  liens  on 
the  entire  property  of  a  railway  corporation 
for  the  payjnent  of  certain  classes  of  Incum- 
brances, and  give  such  certificates  preference 
liens  over  all  other  debts,  even  those  evi- 
denced by  first  mortgage  liens,  is  no  longer 
open  to  question.  In  the  case  of  Wallace  v. 
Loomis,  97  T7.  &  146,  24  L.  Ed.  895,  it  was 
said:  "The  power  of  a  court  of  equity  to  ap- 
point managing  receivers  of  sncb  property  as 
a  railroad,  when  taken  under  Its  charge  as  a 
trust  fund  for  the  payment  of  incumbrances, 
and  to  authorize  such  receivers  to  raise  mon- 
ey necessary  for  the  preservation  and  man- 
agement of  the  property,  and  make  the  same 
chargeable  as  a  lien  thereon  for  Its  repay- 
ment, cannot,  at  this  day,  be  seriously  dis- 
puted. It  is  a  part  of  that  Jurisdiction,  al- 
ways exercised  by  the  court,  by  which  It  Is 
Its  duty  to  protect  and  preserve  the  trust 
funds  in  Its  hands."  In  the  case  of  the  Un- 
ion Trust  Co.  V.  Illinois  Midland  B.  Oo.,  117 
U.  S.  434,  6  Sup.  Ct  809,  29  L.  Ed.  063,  in 
which  there  was  a  contest  over  the  question 
of  priority  of  payment  of  a  receiver's  cer- 
tificate over  debts  evidenced  by  bonds,  it  was 
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held  that  'In  regard  to  certificates  Issned  for 
necessary  repairs  there  could  be  no  doubt, 
either  on  authority  or  on  principle."  The 
cases  of  Wallace  t.  Loomls,  97  U.  S.  146,  and 
Ulltenberger  t.  Railroad  Ck>.,  106  U.  S.  280, 
1  Sup.  Ct  140,  27  Ij.  Ed.  117,  were  cited  and 
approved.  In  the  latter  case  the  receiver 
had  been  authorized  by  the  court  to  purchase 
engines  and  cars,  and  to  pay  off  accounts 
and  balances  for  material  and  repairs,  and 
to  construct  five  miles  of  new  road  and  a 
bridge.  The  certificates  for  the  claims  nam- 
ed were  afterwards  allowed  to  be  paid  out 
of  the  proceeds  of  sale  before  mortgage 
bonds.  Some  of  the  debts  were  In  existence 
when  the  receiver  was  appointed.  In  the 
case  of  Bills  v.  Water  Co.,  86  Tex.  109,  23  S. 
W.  868,  a  receiver  bad  been  appointed  for 
the  Vernon  Ice,  Light  &  Water  Company, 
and  receiver's  certificates  were  Issued  by  the 
court  for  the  purpose  of  keeping  the  com- 
pany's works  In  operation.  The  court  extend- 
ed the  doctrine  of  the  power  of  the  court  to 
Issue  such  certificates  to  other  than  railway 
cori)oratIons,  and  It  was  said,  as  to  the  exer- 
cise of  such  power,  that  "the  court  should 
have  the  right  to  make  the  expense  charge- 
able upon  the  corpus  In  the  event  the  Income 
may  not  prove  sufliclent  to  pay  the  expense. 
The  conduct  of  a  business  that  has  proved 
Insolvent  is  not  likely  to  yield  a  net  Income, 
and,  If  the  creditors  of  the  receiver  could 
only  look  to  such  revenue  for  the  satisfaction 
of  their  claims,  he  would  be  unable  to  ob- 
tain credit,  and  the  operation  of  the  works 
would  be  Impracticable."  In  the  case  of 
Railway  Co.  v.  McFadden,  89  Tex.  138,  32  S. 
W.  526,  the  court  said:  "The  court  appoint- 
ing a  receiver  to  take  charge  of  and  control 
a  railroad  may  make  the  liabilities  incurred 
by  him  a  charge  upon  the  corpus  of  the  prop- 
erty, and  upon  sale  may  direct  their  payment 
from  Its  proceeds."  The  foregoing  decisions 
not  only  hold  that  the  court  appointing  a  re- 
ceiver may  authorize  the  Issuance  of  certifi- 
cates to  pay  certain  debts,  but  may  give 
them  a  preference  Uen  on  the  corpus  of  the 
estate,  with  precedence  over  other  debts, 
even  those  secured  by  mortgage  liens.  It 
would  seem  clear  that  If  a  debt  secured  by 
a  first  mortgage  lieu  can  be  set  aside  to 
make  way  for  debts  Incurred  for  certain  pur- 
poses, that  there  can  be  no  merit  In  the  con- 
tention that  such  preference  lien  given  by 
the  order  of  the  court  should  be  held  null 
and  void  as  to  claims  arising  afterwards 
with  full  notice  of  such  prior  Judgment  lien. 
It  is  contended,  however,  that  article  1472 
of  the  Revised  Statutes  must  govern  as  to 
the  claBslfication  of  claims,  and  precludes  a 
court  from  giving  any  preference  to  debts 
evidenced  by  certificates.  The  article  in 
question  has  reference  alone  to  the  earnings 
which  come  Into  the  hands  of  the  receiver, 
and  gives  no  lien  except  as  to  the  earnings 
of  the  property.  The  certificates  were  Issued 
to  pay  off  labor  liens  existing  against  the 
road,  which  are  declared  by  statute  (article 


3312)  to  be  superior  to  all  other  Meat,  and 
for  the  purchase  of  ties  to  repair  the  track, 
and  four  car  wheels,  which  were  represented 
to  be  necessary  in  order  to  profitably  con- 
duct the  business,  and  all  the  courts  concur 
in  holding  that  the  court  appointing  a  re- 
ceiver can  authorise  the  Issuance  of  certifi- 
cates upon  which  to  borrow  money  to  pay 
off  such  (dalms,  and  that  such  certificates 
shall  be  9^  first  Uen  on  the  corpus  of  the 
property.  Appellants  extended  credit  to  the 
Insolvent  railroad  after  the  order  of  the 
court  fixing  the  lien  of  the  certificates  bad 
been  made,  and  are  chargeable  with  full  no- 
tice of  such  lien.  Not  only  Is  there  no  rule 
of  equity  that  would  give  them  the  right  to 
an  equal  distribution  of  the  proceeds  of  the 
sale  with  the  holders  of  the  certificates,  but 
it  would  be  grossly  Inequitable  to  deprive  the 
holders  of  the  certificates  of  the  benefits  giv- 
en by  the  order  of  the  court  under  which  the 
certificates  were  issued.  The  case  of  Union 
Trust  Co.  V.  Illinois  Midland  R.  Co.,  above 
cited,  Is  cited  by  appellants  as  sustaining 
their  position.  We  do  not  think  that  case 
authority  for  such  doctrine.  The  supreme 
court,  In  passing  upon  18  different  series  of 
certificates  Issued  In  satisfaction  of  claims  of 
almost  every  character  Incurred  by  the  rail- 
road company  and  receiver,  held  a  number 
of  the  certificates  Invalid,  but  those  Issued 
for  i-epalrs  were  held  to  take  priority  over 
other  debts.  The  court  said:  "Property  sub- 
ject to  liens  and  claims  and  debts  of  various 
characters  and  ranks,  which  is  brought  with- 
in the  cognizance  of  a  court  of  equity  for 
administration  and  conversion  Into  money 
and  distribution.  Is  a  trust  fund.  It  Is  to  be 
preserved  for  those  entitled  to  It.  This  must 
be  done  by  the  hands  of  tiie  court,  through 
officers.  The  character  of  the  property  gives 
character  to  the  particular  species  of  preser- 
vation which  it  requires.  Unimproved  land 
may  lie  idle,  with  only  payment  of  taxes. 
Improved  property  should  be  rented.  Mov- 
able property  that  Is  not  perishable  may  be 
locked  up  and  kept,  but.  If  perishable.  It 
must  be  sold,  by  way  of  preservation.  A 
railroad  and  Its  appurtenances  is  a  pecuUar 
species  of  property.  Not  only  will  Its  struc- 
tures deteriorate  and  decay  and  perish  if  not 
cared  for  and  kept  up,  but  Its  business  and 
good  will  will  pass  away,  if  it  is  not  run  and 
kept  in  order.  Moreover,  a  railroad  Is  a  mat- 
ter of  public  concern.  The  franchises  and 
rights  of  the  corporation  which  constructed 
It  were  given,  not  merely  for  private  gain  to 
the  corporation,  but  to  furnish  a  public  high- 
way; and  all  persons  who  deal  with  the 
corporation,  as  creditors  or  holders  of  Its  ob- 
ligations, must  necessarily  be  held  to  do  so 
in  view  that,  if  It  falls  Into  Insolvency  and 
Its  affairs  come  Into  a  court  of  equity  for  ad- 
justment. Involving  the  transfer  of  its  fran- 
chises and  property,  by  a  sole.  Into  other 
hands,  to  have  the  purjMses  of  ita  creation 
still  carried  out,  the  court,  while  in  charge 
of  the  property,  baa  the  power,  and  under 
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some  cbxrumstanceB  It  may  be  Its  daty,  to 
make  sncli  repairs  as  are  necessary  to  keep 
the  road  and  Its  stmctures  In  a  safe  and 
proper  condition  to  serve  tbe  pubUa"  The 
judgment  la  afflrmed. 

PECK  et  al.  v.  GAIN  et  aL ' 
(Conrt  of  Civil  Appeals  of  Texas.    May  1, 
1801.) 
LANDIX>RD  AND  TBNANT  —  INFANTS  —  RBN<n- 
LIABILITY— PLEA  OF  INFANCY  —  TIUB  —  AP- 
PEAL-BRIEFS —  ACTION  —  PARTIES  —  TRES- 
PASS—DAMAGES. 

1.  Where  a  married  infant  contracts  for  rent 
of  a  dwelling  hoase  for  a  certain  period,  but 
abandons  the  same  before  the  expiration  of 
such  period,  he  cannot  be  held  liable  for  the 
rent  for  a  longer  time  then  he  actually  used 
such  house. 

2.  Plaintiff  leased  a  house  to  an  Infant,  who 
gave  a  lien  on  the  household  furniture  to  secure 
the  rent.  Before  the  lease's  expiration  the 
infant  abandoned  the  house,  whereupon  defend- 
ants, who  sold  the  fnmiture  to  the  infant  on 
agreement  that  it  should  remain  their  property 
till  paid  for,  removed  such  furniture.  In  an 
action  for  damages,  defendants  having  answer- 
ed that  the  infant  had  authorized  them  to  re- 
move tbe  fnmiture,  plaintiff  made  the  infant 
a  party,  and  he  pleaded  his  infancy.  Held  that, 
on  such  infant's  plea  of  infancy,  defendants 
cnnld  take  advantage  of  the  disaffirmance,  and 
set  ap  the  nullity  of  the  contract,  and  claim  the 
property  under  the  contract  with  such  infant. 

3.  Where  the  plea  of  infancy  is  filed  as  soon 
03  the  infant  is  made  a  party,  and  within  less 
than  a  month  after  becoming  of  age,  no  ques- 
tion as  to  promptness  in  disaffirming  the  con- 
tract can  arise. 

4.  ^Miere  a  party  fails  to  file  a  brief  on  ap- 
peal, and  does  not  complain  of  a  judgment 
asainst  him,  snch  jndgment  will  not  be  disturb- 
ed, thongh  erroneoos. 

On  Motion  for  Rehearing. 

1.  Plaintiff  leased  a  house  to  a  tenant,  who 
sire  a  lien  on  the  fumitnre  for  the  rent,  but 
itliandoned  the  house  before  expiration  of  the 
«asr.  Thereupon  defendants,  who  sold  the 
(urniture  to  the  tenant  on  agreement  that  it 
kh^mld  remain  their  property  till  paid  for,  re- 
moTt^d  auch  furniture.  Held  that,  in  an  action 
(or  damages  for  snch  removal,  the  tenant  was 
properly  required  to  be  made  a  party  defendant. 

2.  Plaintiff  leased  a  house  to  a  tenant,  who 
paid  tor  a  certain  time  In  advance,  giving  a 
lien  on  his  fnmiture  for  rent  that  might  be- 
come due  and  impaid;  but  before  the  expira- 
lion  of  the  period  paid  for  he  abandoned  the 
premises,  whereupon  defendants,  who  owned 
the  furniture,  entered  the  honse  and  removed 
the  same.  Held,  that  plaintiff  was  not  entitled 
to  recover  damages  for  trespass  in  entering  the 
bouse,  whidi  at  the  time  was  in  the  tenant'* 
possession. 

Appeal  from  district  court,  Bexar  county; 
S.  .1.  Brooks,  Judge. 

Action  by  J.  M.  Cain  against  L.  P.  Peck 
and  others.  From  a  Judgment  In  favor  of 
plaintiff,  certain  defendants  appeal.  Affirm- 
ed as  to  part  and  reversed  as  to  remainder. 

W,  W.  King  and  Semp  Rubs,  for  appo- 
ints. 0.  L.  Bates,  Denman,  Franklin  &  Mc> 
Oown,  and  T.  D.  Cobbs,  for  appellees. 

FLY,  3.  J.  M.  Cain  Instituted  this  suit 
«»ln»t  L.  P.  Peck,  W.  H.  Peck,  Ben  Dubln- 

'Wrtt  of  error  denied  by  supreme  court. 
C3  S.W.— 12 


Ski,  Willie  Schemmelpfennig,  and  the  Dubln- 
skl  Electric  Light  Company,  alleging  that 
he  leased  to  Edward  D.  Levy  a  dwelling 
house  on  Madison  street,  in  the  city  of  San 
Antonio,  for  a  term  of  two  years,  beginning 
December  14,  1899,  at  tbe  rate  of  $56  a 
month,  a  Hen  being  given  in  the  lease  con- 
tract on  tbe  household  furniture  and  other 
personal  property  contained  in  said  honse; 
tbat  the  defendants  bad  broken  Into  said 
honse  after  Levy  abandoned  the  same,  and 
took  forcible  possession  of  tbe  property  and 
converted  it  to  their  own  use.  He  prayed 
for  actual  and  exemplary  damages.  Appel- 
lants, answering,  alleged  that  on  December 
13,  1880,  they  had  sold  to  Levy  the  furni- 
ture In  controversy,  and  that  It  was  under- 
stood and  agreed  that  tbe  title  to  the  furni- 
ture should  remain  In  them  until  the  pur- 
chase price  was  paid;  that  on  December  20tb 
Levy  Informed  appellants  'that  he  was  un- 
iible  to  pay  for  the  property,  and  authorized 
them  to  take  possession  of  it,  and  they  there- 
upon proceeded  to  take  possession  of  the 
same.  They  also  pleaded  that  tbe  property, 
if  title  to  It  passed  to  Levy,  was  exempt 
from  a  landlord's  lien.  Dublnskl  answered 
tbat  he,  as  secretary,  treasurer,  and  general 
manager  of  tbe  Dublnskl  Electric  Company, 
bad  ordered  the  employes  of  the  company  to 
remove  a  chandelier  sold  to  Levy  from 
Cain's  house,  after  Levy  had  informed  him 
that  he  could  not  pay  for  the  chandelier  and 
requested  that  It  be  taken  from  the  house. 
The  company  answered  to  about  tbe  same 
effect,  and  Schemmelpfennig  entered  a  gen- 
eral denial.  Upon  a  plea  of  appellants,  the 
plaintiff  was  compelled  to  make  Levy  a 
party,  and  he  entered  a  plea  of  Infancy  at 
time  of  the  execution  of  the  rental  contract, 
which  was  adopted  by  appellants.  Tbe  cause 
was  tried  by  Jury,  and  the  following  verdict 
was  returned:  "We,  the  Jury,  find  for  plaln- 
tlff  against  Ed.  D.  Levy,  L.  P.  Peck,  W.  H. 
Peck,  on  account  of  rent  contract  to  Janu- 
ary 10, 1901,  the  sum  of  $185.50.  We  also  find 
for  plaintiff  against  L.  Peck  exemplary  dam- 
ages, $300.  We  also  find  for  plaintiff  against 
W.  H.  Peck  for  exemplary  damages,  $10. 
We  also  find  for  plaintiff  against  Ed.  D. 
Levy,  Ben  Dublnskl,  and  Willie  Schemmel- 
pfennig, for  value  of  chandelier,  $10.  We 
also  find  for  plaintiff  against  Ben  Dublnskl, 
exemplary  damages,  $50..  We  also  find  for 
plaintiff  against  Willie  Schemmelpfennig,  ex- 
emplary damages,  $1."  Upon  that  verdict 
the  Judgment  was  rendered,  but  afterwards, 
upon  tbe  suggestion  of  the  court,  a  remit- 
titur of  all  the  exemplary  damages  was 
entered.  The  appeal  was  perfected  by  Ed- 
ward D.  Levy,  L.  P.  Peck,  and  W.  H.  Peck, 
but  only  the  two  last  named  have  filed  briefs 
In  this  court.  The  suit  was  dismissed  as  to 
the  Dublnskl  Electric  Company,  upon  a  sug- 
gestion of  Its  bankruptcy. 

It  was  established  by  the  facts  that  on 
December  9,  1899,  J.  M.  Cain  entered  into  a 
written  rental  contract  wltb  Edward  D.  Levy 
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to  lease  him  for  the  term  of  two  years  from 
December  14tb  his  certain  dwelling  bonse  on 
&Iadl8on  street,  dty  of  San  Antonio,  In  con- 
sideration of  the  payment  by  Levy  of  the 
sum  of  $65  per  month.  Levy  paid  for  one 
month  In  advance,  and,  after  remaining  In 
the  house  for  about  ten  days,  abandoned 
the  house  and  went  to  Mexico.,  In  the  con- 
tract made  between  Cain  and  Levy  It  was 
agreed  that  the  former  should  have  a  Hen 
upon  all  goods,  furniture,  chattels,  or  prop- 
erty belonging  to  the  latter,  as  security  for 
the  payment  of  all  rent  due  or  to  become 
due,  all  exemption  laws  being  expressly 
waived.  After  Levy  abandoned  the  house, 
L.  P.  Peck  directed  W.  H.  Peck,  John  Stee- 
man,  and  H.  0.  Stapp,  his  employes,  to  go  to 
Cain's  house  and  remove  the  property,  except 
the  chandelier,  therefrom,  and  It  was  taken 
and  converted  by  them  to  their  use.  Dubln- 
>kl  removed  the  'chandelier,  which  was  of 
the  value  of  $10.  The  property  taken  by  ap- 
pellants was  worth  $450.  Tiie  house  was 
rented  by  Liovy,  who  at  the  time  was  a  mar- 
ried minor,  as  a  dwelling  place  for  himself 
and  family.  The  furniture  taken  from  the 
house  by  the  Pecks  bad  not  been  paid  for 
\fy  Levy,  and  It  was  agreed  at  the  time  of 
Its  purchase  that  It  should  remain  the  prop- 
erty of  L.  P.  Peck  until  paid  for. 

Much  has  been  written  on  the  question  as 
to  whether  contracts  made  by  infants  are 
void,  or  only  voidable;  but  the  general  rule' 
may  be  considered  settled  now  that  none  of 
an  Infant's  contracts  are  void  on  account  of 
nonage,  but  all  of  them  are  voidable,  mere- 
ly, with  the  exception  of  his  contracts  for 
the  reasonable  value  of  necessaries,  and  his 
contracts  made  In  pursuance  of  statutory 
authority,  which  are  binding.  Cummlngs  v. 
Powell,  8  Tex-  81;  Parsons  v.  Keys,  43  Tex. 
667;  Ask^  t.  Williams,  74  Tex.  294,  11  S. 
W.  1101,  5  L.  R.  A.  176;  Schouler,  Dom. 
ReL  H  411-415;  Com.  v.  Graham,  157  Mass. 
73,  31  N.  E.  706,  34  Am.  St  Rep.  255;  Davis 
V.  CaldweU,  12  Cush.  512;  notes  In  connec- 
tion with  Craig  V.  Van  Bebber  (Mo.  Sup.). 
18  Am.  St  Rep.  673  (s.  c.  13  S.  W.  906),  In 
which  every  phase  of  the  subject  of  the 
contracts  of  infants  Is  discussed.  The  mar- 
riage of  the  Infant  does  not  remove  the  dis- 
ability of  Infancy  and  render  his  general 
contracts  any  the  more  binding;  but  the  ca- 
pacity of  an  infant  husband  to  contract  for 
necessaries  is  enlarged  by  his  marriage,  and 
he  will  be  bound  for  the  reasonable  value  of 
necessaries  for  his  family  as  well  as  him- 
self. Burr  V.  Wilson,  18  Tex.  367;  Inhab- 
itants of  Taunton  v.  Inhabitants  of  Plym- 
outh, 15  Mass.  203;  Walsh  v.  Young,  110 
Mass.  396:  Chapman  v.  Hughes,  61  Miss.  339. 
There  are  some  authorities  that  hold  that  the 
promissory  note  or  other  written  contract  of 
the  infant  although  given  for  necessaries,  is 
void;  but  the  better  authorities  hold  that  an 
Infant  may  be  held  liable  on  his  express  con- 
tract for  necessaries,  when  the  contract  is 
Of  snch  a  form  that  the  consideration  may 


be  inquired  Into,  and  the  amount  agreed  to 
be  paid  is  simply  the  reasonable  value  of 
the  necessaries,  and  the  infant  may  show 
that  the  agreed  sum  is  In  excess  of  the  rea- 
sonable value  of  the  necessaries,  and  liave  it 
reduced  to  the  proper  sum.  The  last-named 
ruling  has  been  adopted  in  Texas,  and  in 
the  case  of  Askey  v.  Williams,  above  cited, 
it  was  said:  "We  apprehend,  however,  the 
better  doctrine  to  be  that  an  Infant  may 
make  an  express  written  contract  for  neces- 
saries, upon  which  he  may  be  sued,  but 
that,  by  showing  the  price  agreed  to  be  paid 
was  unreasonable,  be  can  reduce  the  recov- 
ery to  a  Just  compensation  for  the  neces- 
saries received  by  him."  So  far  the  authori- 
ties are  clear,  and,  had  the  minor  occupied 
the  premises  during  the  year  1900,  the  Judg- 
ment would  clearly  be  right;  but  he  was  in 
the  house  for  only  part  of  a  month,  for  the 
whole  of  which  be  had  paid  in  advance,  and 
the  question  presents  itself,  can  an  Infant  be 
held  liable  for  the  rent  of  a  house  for  a 
longer  time  than  be  actually  used  it? 

Very  few  cases  Involving  the  question  of 
leases  to  or  from  infants  are  accessible,  but 
those  few  seem  to  hold  that  a  minor  cannot 
be  held  for  the  rent  of  premises  not  used  b.r 
him.  In  tbe  notes  to  Craig  y.  Van  Bebber 
(JIo.  Sup.)  18  Am.  St  Rep.  591  (8.  c.  13  S.  W. 
906),  It  is  stated  that  it  was  held  In  tbe 
Irish  case  of  Blake  v.  Concannon,  4  Ir.  B. 
0.  L.  823,  that  "an  Infant  lessee  who  enters 
into  possession  and  enjoyment  of  the  land  la 
liable  for  an  histallment  of  rent  coming  due 
during  such  holding,  and  while  he  is  an  in- 
fant if  he  falls  to  repudiate  the  contract  of 
tenancy,  and  the  tenancy  under  it  before  the 
installment  falls  due,  but,  on  the  other  band, 
be  is  not  liable  for  an  installment  of  rent 
falling  due  after  sndi  repudiation."  Tbe 
following  language  was  used  by  the  court  la 
that  case:  "He  is  not  In  an  action  of  debt 
for  tbe  rent  held  liable  upon  the  contract 
of  tenancy  alone.  His  liability  arises  from 
his  occupation  and  enjoyment  of  the  land 
under  the  tenancy  so  created.  If  bis  lia- 
bility arose  from  the  contract  alone,  the  re- 
pudiation of  the  contract  by  annulling  it 
would  annul  its  obligations,  which  would 
tbea  exist  only  by  reason  of  tbe  contract 
But  the  Infant,  though  he  can  repudiate  the 
contract  of  demise  and  the  tenancy  under  It 
and  can  so  revest  the  land  In  the  landlord, 
cannot  repudiate  an  occupation  and  enjoy- 
ment which  are  past,  or  restore  to  the  land- 
lord what  he  has  lost  by  that  occujMition 
and  enjoyment  of  the  Infant"  In  the  same 
notes  cited,— 18  Am.  St  Rep.  646  (s.  e.  13  S. 
W.  901),— It  Is  said,  "It  should  be  carefully 
remembered  that  an  Infant  Is  liable  for  nec- 
essaries only  when  they  have  been  actually 
furnished  to  him,"  and  In  support  of  the  te.Tt 
the  following  language  from  Pool  v.  Pratt  1 
D.  Chip.  252,  Is  quoted:  "An  Infant  is  bound 
by  his  contract  for  necessaries,  but  It  mnst 
be  a  contract  executed  by  an  actual  delivery 
and  receipt  of  the  necessaries  to  his  use: 
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and,  if  be  contract  to  purchase  arUcIes  erer 
so  necessary,  he  Is  not  bolden  by  his  contract 
to  receive  and  pay  for  the  articles." 

The  decisions  above  cited  have  not  been 
accessible  to  this  coart,  and  we  are  not  in  a 
position  to  pass  fully  upon  their  entii-e  ap- 
plicability to  the  case  under  consideration; 
but  we  have  examined  the  case  of  Flexnez 
V.  Dickerson.  72  Ala.  318,  in  which  It  is  hdd, 
that  where  infants  gave  a  written  agreement 
to  pay  rent,  and  suit  was  instituted  before 
the  Infants  attained  their  majority  and  be- 
fore expiration  of  the  term  of  the  lease,  the 
plea  of  minority  would  prevail.  In  TayL 
Landl.  &  Ten.  t  96,  it  said  in  regard  to  leases 
(hat  "where  his  liability  rests  wholly  in  con- 
tract, as  it  would  do  after  he  quit  posses- 
sion, be  may  plead  Infancy  as  In  other  cases." 
The  decisions  cited,  we  think,  would  apply 
with  much  force  to  the  facts  In  this  case,  for 
it  would  be  almost  impossible  to  find  that 
the  use  of  a  house  tor  months  in  the  future 
would  be  something  necessary  for  the  infant 
and  bis  family.  Suppose  he  had  died  with- 
in a  month  after  his  contract  was  made; 
upon  what  ground  could  it  be  held  that  the 
house  was  necessary?  Or  suppose  that  hia 
wife  bad  died;  it  is  apparent  that  a  house 
could  not  be  classed  among  necessaries  for 
which  be  would  be  liable.  The  inlndple  up- 
on which  is  based  the  liability  of  the  Infant 
for  necessaries  for  himself  and  family  1* 
protection  to  the  infant,  and,  the  very  in- 
stant tliat  the  contract  made  by  him  does 
not  inure  to  his  benefit  or  afford  him  protee- 
tioa,  it  falls  to  the  ground.  In  this  case  it 
is  evident  that  the  infant  was  not  b«>eflted 
by  the  contract  for  rent  of  the  house  aftef 
be  had  abandoned  it 

It  is  a  well-settled  rule  that  infancy  is  a 
personal  privilege,  of  which  no  one  is  per- 
mitted to  take  advantage  except  the  infant 
himself.  Harris  r.  Musgrove,  59  Tex.  401; 
Oliver  V.  Houdlet,  13  Mass.  237,  8  Am.  Dec. 
T7;  Nightingale  v.  Withington,  16  Mass.  272, 
S  Am.  Dec.  101;  Beardsley  v.  HcFtchkiss,  96 
.N.  Y.  201.  It  is  held,  however,  that,  after 
the  infant  has  disaffirmed  the  contract,  any 
one  may  take  advantage  of  such  disafflrm- 
ance.  Jadcson  v.  Carpenter,  11  Johns.  538; 
Jackson  v.  Burchln,  14  Johns.  124;  Breck- 
enrldge's  Heirs  v.  Ormsby,  19  Am.  Dec.  71; 
Harris  v.  Cannon,  6  Ga.  S82.  This  excep- 
tion to  the  rule  is  based  on  the  reason  that 
Then  the  contract  has  been  disaffirmed  it  is 
as  tbongh  it  had  never  existed,  and  a  per- 
Mo  claiming  to  be  the  owner  of  property 
conld  therefore  assert  that  a  previous  trans- 
fer of  the  property  made  during  infancy  by 
the  person  under  whom  he  derives  title  had 
tieen  disaffirmed  by  the  latter.  And  it  has 
been  held  that  a  third  person  may  take  ad- 
vantage of  a  plea  of  infancy  made  by  the 
infant  in  the  same  action.  Price  v.  Jennings, 
B2  Ind.  Ill;  Shrock  v.  Crowl,  83  Ind.  243. 
At  soon,  therefore,  as  Levy  answered  in  the 
salt  by  a  plea  of  infancy,  L.  P.  and  W.  H. 
Peck  ooold  take  advantage  of  the  disaffirm- 


ance and  set  up  the  nullity  of  the  contract, 
and  clahn  the  property  under  an  agreement 
with  Levy  that  it  should  be  the  property  of 
L.  P.  Peck  until  paid  for. 

The  plea  of  infancy  was  filed  as  soon  as  he 
was  made  a  partj^  to  the  snlt,  and  within 
less  than  a  month  after  Levy  reached  his 
majority,  and  no  question  can  arise  as  to 
his  promptness  in  dlsafflrming  the  contract. 
Bingham  v.  Barley,  55  Tex.  281,  40  Am.  Etep. 
801. 

The  testimony  showed  that  Levy  occupied 
the  house  for  only  10  days,  and,  under  the 
rule  hereinbefore  announced,  the  landlord 
would  only  be  entitled  to  recover  a  propor- 
tionate sum  tot  the  time  the  house  waa  oc- 
cupied by  the  Infant.  Speaking  on  this  sub- 
ject hi  the  case  of  Rice  v.  Btttler,  56  N.  B. 
275.  47  L.  R.  A.  303,  It  was  said  b;^  tiie  court 
of  appeals  of  New  York:  "The  contract  In 
this  case,  in  its  entirety,  must  be  held  to 
be  executory,  for,  under  its  terms,  payments 
were  to  mature  in  the  future,  and  the  title 
was  only  to  pass  to  the  minor  upon  making 
all  the  pa7ment8  stipulated;  but,  In  so  tar 
as  the  payments  made  were  concerned,  the 
contract  was.  In  a  sense,  executed,  for  noth- 
ing further  remained  to  be  done  with  ref- 
erence to  those  payments."  Kent,  In  his 
Commentaries  (volume  2,  p.  240),  says:  "It 
an  Infant  pays  money  on  his  contract,  and 
enjoys  the  benefit  of  it,  and  then  avoids  it 
when  he  comes  of  age,  he  cannot  recover 
back  the  consideration  paid.  On  the  other 
hand,  if  he  avoids  an  executed  contract  when 
he  comes  of  age,  on  the  ground  of  infancy,  he 
must  restore  the  consideration  which  he  had 
received."  Again,  in  the  case  of  Medbury  v. 
Watrons,  7  Hill,  110,  it  was  said:  "It  was 
not  shown  what  had  been  the  value  of  the 
use  of  the  pr^nlses  demised  while  the  Infant 
remained  in  possession.  If  that  was  less 
than  the  sum  paid  by  him,  it  may  well  be 
that  he  ought  to  have  recovered  the  differ- 
ence." Under  this  rule.  Levy  should  have 
recovered  for  two-thirds  of  the  money  paid 
by  him  to  his  landlord,  but  inasmuch  as  he 
has  not  filed  a  brief  in  this  court,  and  does 
not  complain  of  the  Judgment  against  him, 
it  will  not  be  disturbed. 

The  Judgment,  as  cured  by  the  remittitur, 
will  be  affirmed  as  to  all  the  parties  except 
L.  P.  Peck  and  W.  H.  Peck,  and  as  to  them 
will  be  reversed,  and  Judgment  here  rendered 
that  J.  M.  Cain  take  nothing  as  to  said 
Peeks,  and  that  they  recover  all  costs  of  this 
and  the  lower  court;  and  it  is  further  de- 
creed that  J.  M.  Cain  has  no  lien  upon  the 
property  In  controversy. 

On  Rehearing. 
(May  28,  1901.) 

The  tenant  was  a  proper  party  to  the  suit, 
and  It  was  not  error  to  require  that  he  be 
made  a  party. 

At  the  time  that  Peck  took  possession  of 
the  fomiture  the  house  was  not  In  posses- 
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alon  of  J.  M.  Cain.  The  rent  had  been  paid 
for  one  month  In  advance,  and  the  month 
had  not  expired,  and  the  landlord  had  no 
right  to  sue  for  any  trespass  on  the  place  not 
tnrolTlng  permanent  Injury  to  the  property. 
Reynolds  v.  Williams,  ITex.  311;  Railway 
Ca  V.  Smith,  3  Tex.  Civ.  App.  488,  23  8.  W. 
90.  No  Injury  to  the  house  was  established, 
and  Cain  was  not  entitled  to  recover  even 
nominal  damages  for  the  bare  trespass  in 
entering  the  house.    The  motion  Is  overruled. 


GALLOWAY  v.  KERR  et  al.» 

(Oonrt  of  Civil  Appeals  of  Texas.    April  2Q, 

1901.) 

MORTOAOES— POWER  OP  SALE— VALIDITY  OF 
SALE  —  PLACE  —  RIGHT  TO  POSSESSION  — 
REFORMATION  OP  INSTRUMENT  —  SUPPI- 
CIENCY  OP  EVIDENCE-LIMITATIONS-PLEAD- 
INO. 

L  Under  Rev.  St  art  2369,  requiring  all 
sales  of  real  estate  under  power  given  in  deeds 
of  trust  to  be  made  in  the  county  in  which 
the  land  is  situated,  a  sale  of  land  in  a  differ^ 
ent  county,  as  authorized  by  a  provision  in  a 
trust  deed,  is  of  no  validity. 

2.  Where  a  trust  deed  only  authorizes  a  sale 
of  the  property  la  a  county  other  than  that  ia 
which  the  land  is  situated,  a  sale  thereunder  in 
a  county  where  it  ia  situated  is  invalid.   - 

3.  A  mortgage  of  real  estate  does  not  pass 
the  title  to  the  mortgagee. 

4.  Where  a  trust  deed  does  not  authorize  the 
mortgagee  to  take  possession  of  the  property, 
but  he  takes  possession  without  the  consent  of 
the  mortgagor,  the  possession  is  wrongful,  and 
the  mortgagor  or  his  successors  in  interest  may 
recover  the  possession  without  a  prior  payment 
of  the  mortgage  debt 

5.  A  mortgagee  who  wrongfally  enters  into 
possession  of  the  mortgaged  premises  cannot 
be  considered  to  be  in  rightful  possession  there- 
of, in  a  suit  by  a  person  succeeding  to  the 
rights  of  the  mortgagor,  by  the  fact  thot  the 
mortgagor  failed  to  institute  proceedings  to  re- 
cover possession  thereof. 

6.  A  scrivener  who  prepared  a  deed  of  trust 
testified  that  the  parties  agreed  that  it  should 
contain  a  provision  for  the  sale  of  the  land  at 
a  certain  place,  but  that  the  deed  was  written 
on  a  blank  form,  stating  another  town  as  the 
place  of  sale,  and  that  he  neglected,  through 
oversight  to  strike  it  out  and  insert  the  proper 
place.  The  mortgagor  denied  such  agreement, 
and  testified  that  he  had  not  read  the  deed  be- 
fore signing  it.  Beld  sufficient  evidence  of  mu- 
tual mistake  to  warrant  a  reformation  of  the 
deed. 

7.  Where  a  debt  secured  by  a  trust  deed  is 
barred  by  limitatious,  a  reformation  of  the 
deed  will  not  be  granted. 

8.  Where  a  petitiou  in  an  action  to  recover 
possession  of  land  from  a  mortgagee  wrongfully 
in  possession  alleges  limitations  barring  the 
debt  secured  by  the  mortgage,  an  additional 
plea  of  limitations  is  not  necessary  to  raise 
such  defense  to  a  claim  of  defendant  for  a  ref- 
ormation of  the  mortgage  for  the  purpose  of 
showing  a  valid  title  under  a  former  foreclosure 
sale  not  in  accordance  with  the  written  instru- 
ment. 

Appeal  from  district  court,  Dallas  county; 
W.  J.  J.  Smith,  Judge. 

Suit  by  P.  M.  Galloway  against  S.  M.  Kerr 
and  others.  From  a  decree  in  favor  of  de- 
fendants, plaintiff  appeals.    Reversed. 

*  Rehearing  denied,  and  writ  ot  error  granted  by 
supreme  court. 


Hill  &  Dabney,  for  appellant.    Frost,  Neb- 
lett  &  Blandlng,  for  appelleea. 

PLEASANTS,  J.  Appellant  brought  this 
suit  to  recover  the  title  and  possession  ot 
coi^aln  premises  described  In  the  petition,  to 
enjoin  the  sale  of  said  premises  under  cer- 
tain deeds  of  trust  described  in  the  petition, 
and  to  have  said  trust  deeds  canceled  and 
removed  as  a  cloud  from  plalntifTs  title. 
The  facts  set  out  In  the  petition  and  estab- 
lished by  the  evidence  are  as  follows:  On 
the  20th  day  of  May,  1889,  C  S.  Swindells 
executed  and  delivered  to  T.  8.  Miller,  trus- 
tee for  the  Dallas  Land  &  Loan  Company,  a 
deed  of  trust  conveying  to  him  the  house 
and  lot  In  controversy,  situated  In  the  city 
of  Dallas,  Tex.,  for  the  purpose  of  securing 
said  company  in  the  payment  of  a  note  for 
$1,000  executed  by  the  said  Swindells,  and  j 
payable  to  said  company  on  May  20,  1891, 
with  Interest  at  the  rate  of  10  per  cent  per 
annum.  This  deed  of  trust  provided  that 
in  event  of  default  In  the  payment  of  said 
note  at  maturity,  the  premises  should  be 
sold  by  said  trustee  or  his  successor  before 
the  court-house  door  of  Dallas  county,  after 
giving  the  notice  required  by  law,  and  that 
the  proceeds  of  said  sale  be  applied  to  pay- 
ment of  said  note  and  the  costs  of  said  sale, 
and  the  remainder.  If  any,  held  subject  to 
the  ord«r  of  said  Swindells,  and  further  pro- 
vided that.  In  case  Miller  refused  to  act,  the 
owner  of  the  note  could  appoint  a  substitute, 
in  writing,  who  should  have  the  same  pow- 
ers as  were  delegated  to  the  said  Miller. 
On  the  26th  day  of  November,  1889,  the  said 
Swindells  executed  a  second  deed  of  trust 
conveying  the  same  property  to  H.  Q.  Da- 
mon, trustee,  to  secure  the  Texas  Loan  Agen- 
cy in  the  payment  of  a  real-estate  mortgage 
bond  for  the  sum  of  $1,600,  of  even  date  with 
said  trust  deed  executed  by  the  said  Swin- 
dells, and  payable  to  said  loan  agency  on  De- 
cember 1,  1802,  with  Interest  from  date  at 
the  rate  6f  7  per  cent,  per  annum.  This 
trust  deed  contained  the  usual  provisions 
for  sale  by  the  trustee  In  event  of  default 
in  the  payment  of  the  bond,  but  provided 
that  such  sale  should  be  made  before  the 
court-house  door  of  Navarro  county,  after 
giving  public  notice  of  the  time,  place,  antl 
terras  of  said  snlo,  and  the  property  to  be 
sold,  for  20  days  prior  to  the  day  of  sale, 
either  by  publishing  same  In  some  newspa- 
per published  in  Navarro  county,  or  by  post- 
ing notices  as  required  by  law,  one  of  which 
should  be  posted  on  th«  court-honse  door  in 
said  county.  Said  deed  of  trust  also  author- 
ized the  holder  of  said  bond  to  appoint  a 
substitute  in  case  Damon  refused  to  act 
On  the  same  day  Swindells  executed  a  third 
deed  of  trust  whereby  he  conveyed  the  same 
property  to  H.  G.  Damon,  trustee,  for  the 
purpose  of  securing  said  loan  agency  In  the 
payment  of  six  promissory  notes,  for  the 
sum  of  $24  each,  of  even  date  with  said 
trust  deed,  and  payable  to  said  agency  Id 
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6,  12,  IS,  24,  30,  and  36  months,  respectively, 
from  December  1,  1889,  with  Interest  after 
maturity  at  the  rate  of  12  per  cent,  per  an- 
num; said  notes  having  heen  given  for  a 
part  of  the  interest  agreed  to  be  paid  on  the 
real-estate  bond  above  described.  This  last 
deed  of  trust  contained  the  usual  provisions 
as  to  sale  In  event  of  default  In  the  pay- 
ment at  the  notes,  and  directed  that  such 
sale  be  made  In  Dallas  county  after  notice 
as  required  by  law  in  Judicial  sales.  The 
deed  of  trust  to  Miller  was  executed  prior 
to  the  deed  of  trust  to  Damon,  but  was  not 
recorded  until  September  16,  1891.  After 
reciting  the  above  facts,  the  petition  alleges 
that  plaintiff  was  the  owner  and  holder  of 
Mid  note  for  ^1,600  executed  by  Swindells 
in  favor  of  the  Dallas  Land  &  Loan  Com- 
panr,  and  that  default  haTing  been  made  in 
the  payment  thereof,  and  the  said  Miller 
having  refused  to  act  as  trustee  under  the 
power  given  In  said  deed  of  trust  executed 
to  secure  said  note,  plaintiff  appointed  D.  A. 
Robinson  snbstltute  trustee,  and  the  said 
Robinson  at  the  request  of  plaintiff  did.  In 
ircordance  with  the  terms  of  said  trust 
deed,  advertise  and  sell  said  property  on 
tbe  3d  day  of  May,  1808;  that  at  said  sale 
plaintiff  became  the  purchaser  of  said  prop- 
erty for  the  sum  of  $500,  which  amount  he 
credited  upon  said  note,  and  tht;  said  Rob- 
inson executed  and  delivered  to  plaintiff  a 
deed  to  said  property,  which  deed  has  been 
duly  aclmowledged  and  recorded,  and  there- 
by plaintiff  became  the  sole  owner  In  fee  of 
said  premises;  that  all  of  the  six  notes,  for 
PH,  described  in  the  second  deed  of  trust 
from  Swindells  to  Damon  have  long  since 
been  paid  off  and  satisfied  In  full  by  the  said 
Sirindells;  that  In  or  about  the  month  of 
)(a.T.  1882,  the  said  Swindells,  being  then 
tlie  owner  and  in  possession  of  snld  prem- 
ises, entered  Into  an  agreement  with  said 
Texas  Loan  Agency  that  he  would  make 
payments  to  it  upon  his  indebtedness  at  the 
rate  of  $15  to  be  paid  each  month,  which 
payments  were  to  be  applied  upon  the  Inter- 
est dne  upon  said  note  for  said  sum  of  $1,600, 
and  that  said  second  deed  of  trust  and  said 
til  notes,  for  $24  each,  were  given  for  a  por- 
tion of  the  interest  due  on  said  $1,000,  and 
laid  second  deed  of  trust  to  said  Damon 
*a8  given  only  to  secure  said  Interest;  that 
after  entering  into  said  agreement  tbe  said 
Swindells  continued  to  occupy  said  premises, 
and  to  make  said  payments  of  $1.5  per 
month,  with  more  or  less  regularity,  up  to 
some  time  in  1896,  when  said  Swindells  va- 
cated said  premises,  and  the  said  Texas 
I-oan  Agency  wrongfully  and  without  au- 
tbority,  and  not  being  entitled  thereto  un- 
der either  of  the  trust  deeds  executed  to 
I>amon  as  Its  trustee,  took  possession  of 
Kid  premises  and  the  Improvements  there- 
on, and  has  ever  since  said  unlawful  en- 
trance continued  In  possession  of  said  prem- 
ises, claiming  the  same  under  and  by  vlr- 
t<K  of  said  trust  deeds;  that  the  reasonable 


monthly  rental  value  of  said  premises  is 
$15,  and  that.  Including  the  amounts  paid 
by  Swindells,  and  the  amount  of  rents  un- 
lawfully collected  by  said  agency  since  tak- 
ing possession  of  said  premises,  the  greater 
part.  If  not  all,  of  the  Interest  upon  said 
$1,600  has  been  paid.  And  tbe  plaintiff  al- 
leges that  said  payments  should  be  applied 
upon  the  interest  upon  said  Indebtedness  to 
said  loan  agency,  and  first  upon  tbe  notes 
mentioned  in  snld  second  deed  of  trust  to 
said  agency,  which  notes,  by  means  of  said 
application,  are  wholly  paid  and  discharged. 
Plaintiff  farther  alleges  that,  the  said  Da- 
mon having  failed  and  refused  to  act  as  trus- 
tee In  said  trust  deeds,  tbe  defendant  S.  M. 
Kerr  baa  been  appointed  substitute  trustee 
therein,  and  has  advertised  the  premises 
described  in  said  trust  deeds  for  sale  at  the 
court-house  door  of  Dallas  county;  that  the 
said  Kerr  has  advertised  and  proposes  to  sell 
said  premises  at  the  same  time  and  place, 
under  both  of  said  trust  deeds  executed  to 
said  Damon,  to  pay  all  of  the  indebtednesa 
of  said  Swindells  to  said  loan  agency  men- 
tioned and  described  In  said  trust  deeds, 
without  allowing  any  credits  for  the  amna 
alleged  by  plaintiff  to  have  been  paid  the 
said  agency.  Plaintiff  further  alleges  that 
the  said  bond  for  $1,600  and  the  said  notes 
for  $24  each  are  barred  by  limitation,  and 
have  never  been  renewed  or  in  any  manner 
established  by  suit;  that  the  power  of  sale 
given  in  said  deed  of  trust  securing  said 
bond  for  $1,600  Is  wholly  null  and  void,  and 
contrary  to  the  statute  of  this  state  in  force 
when  said  trust  deed  was  executed,  in  that 
said  trust  deed  provides  that  said  property 
shall  be  sold  in  Navarro  county,  when  the 
same  Is  situated  in  Dallas  county.  The  pe- 
tition then  alleges  that  plaintiff  was  the 
owner  in  fee  simple  and  was  lawfully  seised 
and  possessed  of  said  premises  on  the  3d 
day  of  May,  1898,  on  which  date  tbe  said 
Texas  Loan  Agency  unlawfully  ejected  him 
therefrom,  and  still  unlawfully  withholds 
from  him  the  possession  thereof,  to  his  dam- 
age in  the  sum  of  $1,500;  that  the  sale  of 
said  premises  by  the  said  Kerr  under  said 
trust  deed  given  to  secure  said  $1,600  bond 
would  operate  to  cloud  and  Incumber  plain- 
tiff's title  to  said  premises,  and  Involve  plain- 
tiff in  a  multiplicity  of  suits  to  clear  said 
title  and  recover  said  premises  from  any 
person  who  might  buy  at  said  trustee's  sale; 
that  said  loan  agency  ought  to  be  made  to 
pay  for  tbe  rents  of  said  premises  during  the 
time  it  had  possession  thereof,  and  for  all 
moneys  paid  to  it  by  said  Swindells,  and  that 
said  rents  and  moneys,  when  accounted  for, 
should  be  applied  first  to  payment  of  the 
notes  for  $24  each  secured  by  the  second 
deed  of  trust  in  favor  of  said  agency,  which 
application  would  entirely  discbarge  and  pay 
all  sums  due  under  said  second  deed  of  trust, 
and,  as  said  second  deed  of  trust  Is  on  Its 
face  a  valid  instrument,  if  the  substituted 
trustee  should  be  allowed  to  make  a  sale 
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tbereunder  aueh  sale  mig^ht  pass  title  on  its 
(ace  good  against  plaintiff,  to  his  irreparable 
injury.  Plaintiff  further  alleged  that,  being 
the  legal  owner  of  said  premisee  In  fee  sim- 
ple, even  If  the  said  agency  had  valid  llena 
upon  the  said  premises  be  had  a  right  to 
redeem  the  same  by  paying  off  the  amount 
actoally  due,  but  that  the  said  agency  has 
refosed  to  account  for  payments  made  to  It, 
and  that  plaintiff  does  not  know  exactly 
what  payments  have  been  made,  and  de- 
mands an  accomiting,  and  offers  to  pay  any 
balance  found  to  be  Justly  due  to  said  agen- 
cy upon  any  debt  secured  by  valid,  enforce- 
able lien  npon  the  said  premises.  Plaintiff 
further  alleged  that  if  he  should  be  mistaken 
in  claiming  that  all  sums  payable  under  the 
second  deed  of  trust  in  favor  of  said  Texas 
Loan  Agency  had  been  paid  off,  and  even 
If  the  said  Texas  Loan  Agency  had  a  right 
to  f(M«clo8e  under  said  deed  of  trust,  plain- 
tiff  would  be  entitled  to  any  surplus  over 
and  above  the  amount  due  under  said  deed 
of  trust,  but  that  the  said  premises  are 
advertised  for  sale  at  the  same  time  under 
both  said  deeds  of  trust  given  the  said 
agency,  and  that  persons  desiring  to  pur^ 
chase  at  said  sale  would  be  deterred  from 
bidding  a  fair  price  on  account  of  the  power 
of  sale  being  void  in  said  deed  of  trust  se- 
curing said  11,600  bond,  from  which  Ir- 
reparable Injury  would  result  to  plaintiff. 
Plaintiff  further  charged  that  CX  S.  Swindells 
and  W.  M.  Minyard  were  setting  up  some 
dalm  to  the  premises,  subject  to  his  title, 
and  that  be  made  them  parties  to  the  said 
suit  for  the  purpose  of  determining  their 
rights.  Plaintiff  prayed  for  citation  against 
all  of  defendants,  and  that  he  have  an  ac- 
counting with  the  said  Texas  Loan  Agency 
of  all  amounts  collected  by  It  as  rents  or 
paid  by  the  said  Swindells,  and  that  such 
tarns  be  applied  first  to  the  payment  of  the 
installment  notes  mentioned  in  the  second 
deed  of  trust  given  to  the  said  agency,  and 
that  upon  such  applicatlcMi  the  said  second 
mentioned  deed  of  trust  should  be  declared 
paid  off  and  satisfied,  and  held  for  naught, 
and  removed  as  a  cloud  from  plaintiff's  ti- 
tle. Plaintiff  further  prayed  that  the  said 
deed  of  trust  to  secure  the  bond  for  $1,600 
be  declared  null  and  void  and  unenforce- 
able, on  account  of  the  defect  In  the  power 
of  sale  contained  therein,  and  be  removed 
as  a  cloud  upon  plaintiff's  title;  and  plain- 
tiff furth»  asked  Judgment  against  all  of  de- 
fendants for  title  and  possession  of  the  x^em- 
ises  in  controversy.  Plaintiff  further  prayed 
tliat.  In  the  event  he  was  mistaken  in  ap- 
plying for  the  relief  above  mentioiied,  the 
rents  and  sums  of  money  collected  by  said 
agency  be  ascertained  and  credited  on  the 
debts  to  the  said  agency,  and  that,  when  the 
amount  due  said  agency  is  ascertained,  he 
be  allowed  to  pay  the  same,  and  also  tea- 
dered  payment  of  any  amount  due  thereon. 
Plaintiff  also  asked  for  Injunction  against 
the  said  S.  M.  Kerr  and  the  said  Texas  Loaa 


Agency,  restraining  them  from  making  sale 
of  said  premises  on  the  first  Tuesday  in  No- 
vember, 1898,  and  that  they  be  forever  en- 
Joined  from  selling  said  property  under  a- 
tber  of  said  deeds  of  trust  and  that  injunc- 
tion be  perpetuated.  Plaintiff  also  asked  tot 
general  and  special  relief.  Said  petition 
was  duly  verified  by  plaintiff  under  oath. 

On  filing  the  original  petition  on  the  25tli 
day  of  October,  1888,  the  Judge  of  the 
Fourteenth  Judicial  district  issued  a  tem- 
porary restraining  order  enjoining  defend- 
ants Kerr  and  the  Texas  T^oan  Agency  u 
prayed  in  plaintiff's  petition,  upon  plaintiff 
giving  bond,  and  bond  was  accordingly  giv- 
en, and  said  writ  of  Injunction  issued. 

Defendant  on  the  26th  day  of  Decemija, 
1899,  filed  its  answer,  whereby  It  demurred 
to  plaintiff's  petition  generally  and  specially, 
for  the  following  reasons:  (1)  Because  plain- 
tiff has  an  adequate  remedy  at  law.  (2) 
Because  plaintiff's  petition  shows  tlmt  he  Is 
seeking  to  enjoin  power  of  sale  in  a  deed 
ot  trust  on  account  of  the  debt  b^ng  barred. 

(5)  Because  It  appears  from  plaintiff's  peti- 
tion that  defendant  has  a  valid  mortgage, 
with  power  of  sale,  and  is  attempting  to 
exercise  the  same  In  the  manner  and  place 
required  by  law.  (4)  Because  plaintiff's  pe- 
tition shows  that  all  rights  that  he  has  are 
of  record,  aa  required  by  law,  and  it  does 
not  appear  ttom  plaintiff's  petition  that  he 
lias  any  rights  resting  in  parol,  or  that  any 
cloud  would  be  cast  upon  plaintifTs  titie  by 
said  sale.  (5)  Because  plaintiff  seeks  credit 
for  rents  and  amounts  paid  from  and  after 
the  1st  day  of  December,  1892,  at  which 
time  he  had  no  title,  and  that  he  acquired  no 
title  or  right  of  possession  until  May,  Ibtm. 

(6)  Because  plaintitTs  petition  seeks  to  charge 
defendants  with  rents  of  certain  real  estate, 
and  asks  that  the  same  be  credited  upon  a 
note  of  Charles  S.  Swindells^  yet  it  does  not 
show  that  plaintiff  owns  said  note  or  is  re- 
sponsible therefor.  Defendant  further  en- 
tered a  general  denial.  And,  further  spedal- 
ly  answering,  defendant  says  that  it  is  an 
innocent  lienhold^  and  creditor,  for  value, 
without  notice,  actual  or  constructivei  of  the 
deed  of  trust  under  which  plaintiff  claims; 
tiiat  It  loaned  said  Swindells  $1,600  on  the 
26th  day  of  November,  1889,  and  that  the 
notes  and  deeds  ot  trust  described  in  plain- 
tiff's petition  were  given  to  secure  said  mon- 
ey, and  that  at  that  date  the  deed  of  trust 
under  which  plaintiff  daims  was  not  re- 
corded in  Dallas  county,  Tex.;  that  said 
loan  was  made  to  Swindells  in  good  faith, 
and  that  the  said  |1,600  note,  with  interest 
at  the  rate  of  7  per  cent  per  annum,  is  long 
since  due  and  unpaid,  and  that  the  said 
agency  Is  empowered,  under  the  terms  of  the 
said  deed  of  trust,  to  sell  said  premises;  that 
the  said  Damon,  trustee,  Iiaa  failed  and  re- 
fused to  act  and  said  S.  M.  Kerr  has  be«i 
lawfully  appointed  In  his  stead,  and  that  he 
is  empowered  to  make  sale  of  the  said  prem- 
ises for  the  purpose  of  i>aying  the  said  debt; 
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that  ftt  tbe  date  of  the  execution  of  the  said 
note  for  $1,«00  tbe  said  Swindells  also  ex- 
ecuted and  delivered  to  the  said  agency  one 
note  for  $24.65,  and  Are  other  notes,  of  $24 
each,  payable  every  alx  months  after  date, 
and  also   execnted  a  second  deed  of  trust 
secnring  tbe  said  last-mentioned  notes  upon 
said  premises;    and  that  these  notes  also 
are  due  and  unpaid,  and  said  deed  of  trust 
unsatiafied,  wherefore  defendant  prays  that 
it  be  allowed  to  proceed  with  the  execution 
of  said  deeds  of  trust  or  either  thereof,  and 
that  tbe  injunction  be  dissolved.    Defendant 
also   prayed   for  costs   and   general   relief. 
Defendant,   further  answering,  said  that  it 
was  rightfully  In  posseflslon  of  the  said  prem- 
ises described  in  plaintiff's  petition,  and  has 
a  valid,  subsisting,  and  unpaid  debt  against 
the  same,  and  that  it  was  placed  in  posses- 
sion of  tbe  said  premises  by  the  said  Swin- 
ddls,  and  that  he  owned  tbe  same  aftor  the 
ocecntton  of  the  deeds  of  trust  above  men- 
tioned.    Defendant  therefore  prayed  that  it 
be  allowed  to  bold  and  remain  in  possession 
of  said  premises  until  its  said  debt,  together 
with  tatetat  and  costs,  be  paid,  and  alleged 
the  said  debt  to  now  amount  to  $3,600.    De- 
tadant  further  answered  that  when  It  loan- 
ed said  sum  of  $1,G00  to  said  Swindells,  on 
tbe  2Gth  day  of  November,  1888,  it  was  con- 
tracted, agreed,  and  understood  by  him  and 
the  said  agency  that  upon  default  in  the 
payment  of  tbe  said  debt  tbe  said  ];»«mise« 
securing  tbe  same  should   be  sold   at  the 
coort-honse  door  in  Dallas  county,  Tex.,  but 
that  by  mistake  and  oversight  in  preparing 
said  trust  deed  the  word  "Navarro"  was 
written  therein  instead  of  the  word  "Dallas," 
BO  that  the  real  contract  was  not  to  sell  the 
land  In  Navarro  county,  but  to  sell  tbe  same 
In  Dallas  county,  wherefore  defendant  prayed 
that  said  deed  of  trust  be  reformed  so  as  to 
read  that  sale  should  be  made  in  Dallas 
county,  and  not  in  Navarro  county. 

The  court  below  overruled  defendant's  genr 
eral  and  special  exceptions  to  phiintiCF's  peti- 
tion, and,  having  beard  the  evidence  and  ar- 
maments of  counsel  in  tbe  case,  entered  a 
Judgment  in  favor  ot  plaintiff,  Galloway, 
against  Texas  Loan  Agency,  canceling  the 
deed  of  trust  in  favor  of  the  Texas  I^oan 
■\gency  securing  the  Installment  notes  for 
^24  each.  Tbe  court  also  found  from  the 
evidence  that  the  claim  of  tbe  Texas  Loan 
Agency  upon  the  notes  bdd  by  it  should  be 
credited  with  $681.25,  being  tbe  amounts 
collected  by  the  said  agency,  and  that  such 
snm  shoold  be  api^led  first  to  that  portion 
of  tbe  debt  represented  by  the  deed  of  trust 
•ecming  tbe  notes  for  $24  each  and  executed 
by  Swinddls,  and,  having  found  the  amount 
doe  Ml  said  notes  to  be  $1S5.28.  allied  that 
nm  to  the  same,  and  ordered  the  deed  of 
trott  secnring  said  small  notes,  and  recorded 
in  Book  36,  p.  230,  of  Dallas  County  Keccrds 
o(  Tmst  Deeds,  canceled  and  held  for  naught. 
Tbe  balance  of  said  payments  made  by  said 
Swindells,  to  wit,  $506.97,  was  by  Judgment 


ot  tbe  court  applied  upon  tba  interest  doe 
upon  the  note  for  $1,600  held  by  said  agency; 
and  the  court  further  rendered  judgment 
against  Charles  S.  Swindells  and  W.  M. 
Minyard,  in  favor  of  plaintiff,  for  titTe  and 
possession  of  tbe  premises  in  controversy; 
and,  further,  the  court,  by  its  Judgment,  dis- 
solved the  injunctk>n  Issued  in  this  case,  and 
ordered  the  deed  of  trust  given  by  Swindells 
to  H.  G.  Damon,  as  trustee  for  the  Texas 
Loan  Agency,  on  tbe  26tb  day  of  November, 
1888,  to  secure  tbe  sum  of  $1,600,  to  be  re- 
formed so  as  to  read  that  hereafter  the  land 
In  controversy  should  be  sold  hy  the  said 
trustee,  or  his  substitate,  in  Dallas  county, 
in  accordance  with  law,  and  not  in  Navarro 
county,— the  court  finding  that  "Navarro 
county"  had  been  inserted  by  mistake  instead 
of  "Dallas  county."  It  was  further  ordered 
that  S.  M.  Kerr,  defendant,  as  substitute 
trustee,  might  proceed  to  sell  said  land  in 
controversy  under  said  last-mentioned  deed 
of  trust  in  Dallas  county,  Tex.,  In  accord- 
ance with  the  said  trust  deed.  It  was  fur- 
ther ordered  that  costs  of  suit  be  divided 
between  plaintiff  and  defendants  Texas  Loan 
Agency. 

In  addition  to  the  facts  before  set  out 
as  established  by  the  evidence,  it  was  shown 
that  tbe  loan  agency  at  the  time  It  made  the 
loan  to  Swindells  had  no  notice  of  the  deed 
of  trust  executed  to  Miller,  and  that  the  two 
deeds  of  trust  executed  to  Damon  were  filed 
for  record  in  Dallas  county  on  December  2, 
1888,  and  were  thereafter  duly  recorded 
in  said  county.  On  November  9,  1882,  J.  H. 
Harrison,  having  been  duly  appointed  sub- 
stitute trustee  in  tbe  deed  of  trust  given  by 
Swindells  to  secure  the  loan  agency  in  the 
payment  of  tbe  six  $24  notes,  attempted  to 
foreclose  on  tbe  property  described  in  said 
deed  of  trust  by  sale  of  same  in  accordance 
with  tbe  terms  of  said  instrument;  but  in 
giving  notice  of  such  sale  an  entirely  differ- 
ent piece  of  property  was  described,  and  the 
deed  from  said  Harrison  to  the  loan  agency 
reciting  the  sale  under  said  trust  deed  de- 
scribes and  conveys  an  entirely  different  lot 
from  the  one  in  controversy.  Some  time 
prior  to  his  attempted  sale  of  the  lot  in  con- 
troversy the  said  Harrison,  as  agent  of  the 
loan  agency,  made  an  agreement  with  Swin- 
dells by  which  Swindells  was  allowed  to  pay 
upon  his  past-due  interest  on  his  indebted- 
ness to  the  loan  agency  an  amount  each 
month  equal  to  the  rental  value  oif  the  premi- 
ses at  that  time;  said  payments  to  be  cred- 
ited on  the  notes  executed  by  Swindells  to 
said  loan  agency.  No  other  agreement  as 
to  payments  by  Swindells  was  ever  made 
between  him  and  the  loan  agency.  He  testi- 
fies that  $15  per  month  was  the  amount 
agreed  upon  between  him  and  Harrison,  and 
that  Harrison  stated  that,  if  he  would  pay 
that  amount  per  month,  the  loan  agency 
would  not  foreclose  on  his  property;  that 
there  was  never  any  understanding  or  agree- 
ment that  he  waa  holding  possesalon  of  the 
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property  u  the  tenant  of  the  loan  agency; 
that  be  made  these  payments  Irre^larly, 
sometimes  going  several  months  without 
making  a  payment,  and  sometimes  making 
several  payments  at  once;  that  he  lived  on 
the  premises  with  his  mother  for  some  time 
after  this  arrangement,  when  he  removed 
from  said  premises  and  left  his  mother  there; 
that  after  leaving  said  premises  he  contin- 
ued to  make  payments  until  some  time  in 
1890,  when  his  mother  movea  from  the  premi- 
ses, and  be  made  no  further  payments;  that 
there  was  nothing  said  to  blm  about  the  at- 
tempted sale  of  the  property  by  Harrison, 
and  no  other  agreement  was  made  in  regard 
to  the  monthly  payments  than  the  one  be- 
fore stated.  After  Swindells'  mother  vaca- 
ted the  property  the  loan  agency  put  a  ten- 
ant therein,  and  has  since  been  collecting 
the  rents.  Swindells  knew  that  the  loan 
agency  had  been  collecting  the  rents  from 
the  property  since  he  vacated  It,  and  has 
acquiesced  la  their  possession  in  so  far  as 
to  make  no  effort  to  eject  them.  He  pre- 
sumed tbey  were  applying  the  rent  as  be- 
fore, but  he  had  nothing  to  do  with  tbe  rent- 
ing. The  property  at  the  time  Swindells 
left  It  was  worth  about  $2,500,  and  there  was 
due  on  It  over  ^,200;  and  for  that  reason 
be  felt  there  was  nothing  he  could  do  to  re- 
deem tbe  property,  and  made  no  effort  to 
Interfere  with  the  possession  of  the  loan 
agency.  The  testimony  is  conflicting  as  to 
whether  or  not  Swindells  had  notice  of  the 
attempted  sale  of  the  property  at  the  time 
such  sale  was  made;  Harrison  swearing  that 
be  did  hare  such  notice,  while  Swindells 
testifies  that  he  knew  nothing  of  said  at- 
tempted sale  until  his  mother  left  the  prop- 
,  erty  in  1806.  Two  of  the  |24  notes  were 
paid  by  Swindells  at  maturrty,  and  It  was 
formerly  admitted  by  the  loan  agency  that 
the  amount  collected  upon  their  said  premi- 
ses up  to  the  date  of  the  trial  was  ^(584.25. 
'Jhe  interest  on  tbe  $1,600  bond  had  been 
paid  up  to  December  1,  1800,  and  the  inter- 
est due  thereon  to  date  of  the  trial  amounted 
to  $1,375.  Tlie  amount  of  rents  collected 
from  said  property  by  the  loan  agency  after 
May  3,  1808,  and  up  to  the  date  of  the  trial, 
was  $170.50,  and  tbe  rental  value  of  tbe 
property  at  tbe  time  of  the  trial  was  $10 
per  month.  The  agent  who  made  the  loan 
and  prepared  the  deed  of  trust  securing  the 
$1,000  bond  testified  that  in  preparing  tbe 
deed  of  trust  be  used  a  blank  form  on  which 
"Navarro  county"  was  printed  as  the  county 
in  which  the  property  should  be  sold  in  event 
of  default  in  the  payment  of  said  bond;  that 
It  was  understood  and  agreed  between  said 
agent  and  Swindells  that  such  sale  should  be 
made  in  Pallas  county;  and  that  by  mistake 
be  had  used  the  blank  with  "Navarro  coun- 
ty" printed  thereon,  and  had  neglected  to 
erase  the  naiue  "Navarro"  and  insert  "Dal- 
las." Swindells  testified  that  he  did  not 
read  tbe  deed  of  trust  before  he  signed  it, 
and  bad  no  agreement  in  regard  to  wuere 


tbe  sale  should  be  made,  but  supposed  It 
would  be  in  Dallas  county,  and  presumed  the 
loan  agency  had  fixed  it  all  right. 

We  shall  not  discuss  the  various  assign- 
ments of  error  in  detail.  The  material  issues 
raised  upon  this  appeal  are  thus  stated  in 
appellees'  brief:  (1)  Was  the  deed  of  trust 
under  which  appellees  are  claiming  void  as 
to  the  power  to  sell,  because  it  provided  that 
tbe  land  should  be  sold  in  Navarro  county, 
when  it  was  situate  in  Dallas  county?  (2) 
Did  appellees  have  such  rightful  possession 
of  the  land  that  they  could  not  be  disturbed 
until  their  debt  was  paid?  (3)  Was  it  prop- 
er to  reform  the  deed  of  trust  under  which 
appellees  are  claiming  so  as  to  make  such 
instrument  provide  for  tbe  sale  on  tbe  land 
in  Dallas  county? 

Our  statute  (article  2369,  Rev.  St.)  provides 
that  all  sales  of  real  estate  made  under  pow- 
ers conferred  by  any  deed  of  trust  or  other 
contract  lien  shall  be  made  in  tbe  county  in 
which  such  real  estate  Is  situate.  This  stat- 
ute was  passed  in  1889,  and  was  In  force  at 
tbe  time  tbe  deed  of  trust  in  question  was  ex- 
ecuted. It  is  clear  that  under  this  statute  a 
sale  of  the  land  in  Navarro  county  in  ac- 
cordance with  the  provisions  of  the  trust 
deed  would  be  a  nullity,  and  would  not  in 
any  way  affect  appellant's  title,  and  we  think 
it  equally  well  settled  that  a  sale  by  tbe  trus- 
tee at  a  different  place  from  that  named  in 
the  deed  of  trust  would  be  void.  On  this 
question  Mr.  Perry,  in  his  work  on  Trusts 
(section  602p),  says:  "The  power  of  trans- 
ferring the  property  of  one  man  to  another 
must  be  followed  strictly,  literally,  and  pre- 
cisely. Such  power  admits  of  no  substitu- 
tion and  of  no  equlval^it,  even  In  unimpor- 
tant details.  If  the  power  contains  the  de- 
tails, the  parties  have  made  them  important; 
and  no  change  can  be  made,  even  if  the  mort- 
gagor would  be  benefited  thereby,  nor  if  a 
statute  provides  a  different  manner.  If  the 
power  is  not  executed  as  it  Is  given  in  all 
particulars,  it  is  not  executed  at  all,  and  the 
mortgagor  still  has  his  equity  of  redemp- 
tion." This  is  the  doctrine  r«cognbEed  and 
followed  by  our  courts.  Crosby  ▼.  Huston,  1 
Tex.  226;  Loan  Agency  v.  Gray  (Tex.  Civ. 
App.)  34  S.  W.  650;  MUler  v.  Boone  (Tex. 
Sup.)  23  S.  W.  575;  Clark  v.  Burke  (Tex.  Civ. 
App.)  39  S.  W.  306. 

Tbe  sale  of  tbe  land  in  controversy  lu  tbis 
case  being  void  under  the  statute  if  made 
In  Navan'o  county,  and  void  under  the  terms 
of  the  deed  of  trust  If  made  In  any  county 
other  than  -Navarro,  said  Instrument  con- 
tains no  valid  power  of  sale,  and  the  lien 
thereby  created  could  only  be  enforced  by  a 
Judicial  foreclosure,  unless  the  facts  in  tbis 
case  authorize  a  reformation  of  the  Instru- 
ment, which  question  we  will  presently  con- 
sider. Tbe  deed  of  trust  contains  no  pro- 
vision authorizing  the  trustee  or  the  cestui 
que  trust  to  take  possession  of  the  premises, 
and  we  think  there  is  no  evidence  in  the  rec- 
ord to  sustain  a  finding  that  Swindells  ever 
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consented  or  agreed  that  tbe  appellees  should 
take  possession  of  said  premises.  The  un- 
disputed evidence  shows  that  the  agreement 
between  Swindells  and  the  appellees  as  to 
the  monthly  payments  to  be  made  by  him 
was  that  such  payments  should  be  credited 
on  the  Interest  due  by  Swindells  on  bis  loan. 
There  was  never  any  change  In  this  agree- 
ment, and  it  matters  not  how  appellees'  agent 
may  have  regarded  Swindells'  possession  un- 
der this  agreement;  the  evidence  shows  that 
he  was  not  appellees'  tenant  It  Is  unnec- 
essary to  cite  authorities  on  the  proposition 
that  in  Texas  a  mortgage  Is  not  a  conveyance 
of  the  fee,  but  a  mere  security  for  debt,  and 
that  the  legal  title  and  right  of  possession 
do  not  pass  to  the  mortgagee.  The  posses- 
sion of  the  mortgaged  premises  by  the  mort- 
gagee without  the  consent  of  the  mortgagor 
or  a  foreclosure  of  the  mortgage  is  wrongful, 
and  it  is  not  necessary  for  the  mortgagor  to 
pay  the  debt  In  order  to  recover  possession 
of  the  premises.  After  a  full  consideration 
of  the  case,  we  have  reached  the  conclusion 
that  a  mortgagee  cannot  be  considered  In 
rightful  possession  of  the  mortgaged  prem- 
ises unless  such  possession  is  taken  with  the 
express  consent  of  the  mortgagor,  and  such 
rightful  possession  cannot  be  implied  from 
the  failure  of  the  mortgagor  to  take  steps  to 
regain  possession  after  the  wrongful  entry  of 
the  mortgagee.  Such  being  our  conclusion 
as  to  the  law  upon  this  issue,  it  follows  that 
the  trial  court  erred  in  not  rendering  Judg- 
ment for  appellant  against  all  of  the  de- 
fendants for  the  title  and  possession  of  the 
premises  In  controversy. 

We  come  now  to  a  consideration  of  the 
qnestlon  as  to  whether  or  not  the  court  be- 
low was  authorized,  under  the  pleadings  and 
evidence  in  this  case,  to  order  the  reforma- 
tion of  the  deed  of  trust  as  prayed  for  by 
the  appellees.    While  the  evidence  is  not  en- 
tirely satisfactory  on  this  point,  we  think  it 
tnfficiently  shows  such  mutual  mistake  in 
the  execution  of  said  trust  deed  as  would  en- 
title the  appellees  to  have  same  corrected 
If  the  debt  secured  by  said  Instrument  was 
not  barred.     Uarrell  v.  De  Normaudie,  26 
Tex.  121.    In  the  case  of  Fuller  v.  Oneal,  82 
Tex.  422,  18  S.  W.  479,  481,  Judge  Stayton, 
in  discussing  the  question  as  to  the  right  of 
the  court  to   appoint  a   substitute  trustee 
vhere  the  trustee   named   refused  to  act, 
and  no  provision  was  made  in  the  instrument 
for  the  appointment  of  a  substitute,  says: 
"Before  appointing  a  trustee  with  power  to 
Kll,  such  as  the  trustee  in  the  deed  of  trust 
lad,  the  court  would  necessarily  have  to  in- 
quire whether  plaintiff  shows  a  claim  which 
0»  law  permits  to  be  collected  through  the 
Marts,  with  the  defense  of  limitation  plead- 
ed- The  petition  shows  that  the  claim  was 
("learly  barred,  and  under  such  circumstan- 
ws  It  Would  be  a  mockery  of  the  law  for  the 
<»nrt  to  empower  a  trustee  to  do  what  could 
"ot  legally  be  done  through  Its  own  process, 
vbicb  would  be  as  effective  as  the  due  exe- 


cution of  the  power  by  the  trustee."  We 
think  this  reasoning  is  conclusive  against  ap- 
pellees' right  to  have  the  trust  deed  in  this 
case  reformed.  Under  said  trust  deed  as  it 
was  written  and  executed  by  the  parties, 
the  trustee  was  not  authorized  to  make  the 
sale  of  said  premises  in  Dallas  county;  and, 
before  the  court  could  reform  said  instru- 
ment and  authorize  the  trustee  to  sell  in  said 
county,  it  must  first  inquire  whether  the  par- 
ty seeking  such  relief  has  a  claim  enforce- 
able through  the  courts.  The  appellees'  an- 
swer shows  that  the  note  to  secure  which 
the  said  deed  of  trust  was  executed  is  barred, 
and  appellant's  petition  contains  an  allega- 
tion setting  up  limitation  against  said  note. 
We  do  not  think  appellant  was  required  to 
interpose  an  additional  plea  of  limitation 
against  appellees'  right  to  have  said  deed  of 
trust  reformed  In  order  to  defeat  the  refor- 
mation of  said  instrument,  when  the  issue  of 
limitation,  as  against  said  note,  had  already 
been  raised  by  the  petition.  The  evidence 
sustains  the  judgment  of  the  court  below  \d 
holding  that  the  six  $24  notes  had  all  been 
paid,  and  the  deed  of  trust  executed  to  se- 
cure same  was  properly  canceled.  Upon  the 
other  issues  involved  in  the  case,  we  think 
the  Judgment  of  the  court  below  should  be 
reversed,  and  Judgment  here  rendered  In  fa- 
vor of  appellant,  and  It  is  so  ordered.  Re- 
versed and  rendered. 


PHILLIPS-BUTTORFF  MFG.  CO.  et  aL  v. 
WILLIAMS  et  al. 

(Supreme  Court  of  Tennessee.    Dec.  22,  1900.) 

FRAUDULENT  CONVEYANCES— EVIDBNCBl-RB- 

PLEVIN-REDELIVERT  BOND— SALE 

OP  PROPERTY— APPEAL. 

1.  An  assignment  of  error  questloninK  a  rul- 
ing affecting  a  person  not  a  party  to  the  suit, 
nor  before  the  court  on  appeal  as  a  party  to 
the  record,  cannot  be  considered. 

2.  An  insolvent  transferred  bis  goods  to  a 
relative,  who  was  on  intimate  terms  of  friend- 
ship and  sustained  close  business  relations  to 
him.  Such  relative  stated  that  the  purchase 
was  made  at  a  full  and  fair  price;  that  only 
part  of  the  goods  were  invoiced,  the  value  of 
the  remainder  being  approximated;  and  that  the 
insolvent  mentioned  something  about  having 
some  trouble  with  certala  parties,  who  were 
going  to  run  him  off.  The  consideration  con- 
sisted partly  in  notes  surrendered,  which  were 
given  to  such  purchaser  a  few  days  before  the 
transfer  for  borrowed  money.  'The  insolvent 
used  none  of  the  money  in  paying  creditors, 
but  claimed  to  have  lost  it  In  gambling.  Some 
of  the  goods,  which  had  been  recently  purchas- 
ed and  which  were  not  paid  for,  were  also 
pledged  to  an  uncle  of  the  insolvent.  Eeld  suf- 
ficient to  show  that  the  transfer  was  made  to 
defraud  creditors,  of  which  the  purchaser  was 
cognizant. 

3.  Under  Mill.  &  V.  Code,  S  4250  (Shannon's 
Code,  §  52G9),  providing  that  defendant  In  at- 
tachment may  replevy  the  property  attached  by 
giving  bond  in  double  the  value  of  the  proper- 
ty, conditioned  to  pay  such  value  if  cast  in  the 
suit,  where  such  bond  has  been  given  and  the 
property  delivered  to  the  defendant,  the  bond 
stands  in  place  of  the  property,  and  the  court 
cannot  appoint  a  receiver  to  take  charge  of  and 
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sen  the  property,  though  it  was  originally  trans- 
ferred to  defendant  ander  a  fraudulent  conyey- 
ance. 

Appeal  fi^om  conrt  of  chancery  appeals. 

BUI  by  the  PhllUpB-Buttorff  Manufacturing 
Company  and  others  against  E.  L.  Williams 
and  others.  A  decree  in  favor  of  Complain- 
ants was  reversed  by  the  court  of  chancery 
appeals,  and  defendant  Q.  W.  Stewart  ap- 
peals. Decree  of  court  of  chancery  appeals 
affirmed. 

The  following  is  the  opinion  of  the  conrt 
of  chancei-y  appeals  (WILSON,  J.)"- 

"The  original  bill  in  this  case  was  filed  Oc- 
tober 16,  1800,  by  complainants,  to  recover 
tne  several  debts  alleged  to  be  due  them  from 
defendant  Williams;  and  a  stock  of  goods 
averred  to  have  been  fraudulently  transfer- 
red by  Williams  to  defendant  Stewart  was 
attached  and  asked  to  be  sold  to  pay  the 
claims  sued  for.  A  lot  of  goods  in  a  vacant 
storehouse  at  Silver  Point,  Putnam  county, 
in  the  possession  of  John  Tucker,  was  also 
attached  as  the  property  of  Williams.  The 
bill  was  filed  In  behalf  qf  complainants  and 
all  other  creditors  of  Williams,  and  the  Chat- 
tanooga Plow  Company  of  Chattanooga, 
Tenn.,  and  3.  R.  Beeves  &  Co.  and  Richard- 
sun  Bros.  Sc  Co.  of  Nashville,  Tenn.,  were 
made  defendants  to  the  bill,  along  with  Wil- 
liams and  Stewart.  The  Cbattanooga  Plow 
Company,  Beeves  &  Co.,  and  Blchardson 
Bros.  &  Co.  were  permitted  to  become  com- 
plainants to  the  bill  as  creditors  of  Williams. 
While,  as  stated,  the  bill  was  filed  as  a  gen- 
eral creditors'  blU  In  behalf  of  all  the  credit- 
ors of  Williams,  and  asked  to  be  sustained 
and  treated  as  such,  no  order  or  decree  of  the 
court  seems  to  have  been  passed  therefor, 
and  the  case  appears  to  have  been  prosecuted 
as  the  case  of  the  creditors  of  Williams  con- 
nected as  parties  originally  to  the  record. 

"The  original  bill,  after  stating  the  sums 
respectively  due  complainants  from  Williams, 
and  his  other  Indebtedness  so  far  as  known 
to  them,  and  his  aggregate  debts,  avers  in 
brief:  (1)  That  the  main  assets  of  Williams 
consist  of  a  stock  of  goods  in  civil  district 
No.  16  of  Dekalb  county,  now  In  the  posses- 
sion of  one  Johnson,  a  constable,  and  a  lot 
of  goods,  describing  their  character.  In  the 
bands  of  one  Maxwell,  a  constable.  In  civil 
district  No.  13  of  Putnam  county,  both  lots 
of  goods  being  worth  some  $1,200.  (2)  That 
Williams  was  insolvent  (3)  That  Williams, 
some  three  or  more  weeks  before  the  bill 
was  filed,  pretended  to  sell  the  stock  of  goods 
In  Dekalb  county  to  defendant  Stewart;  that 
the  transfer  of  said  goods  was  made  with  the 
fraudulent  purpose  of  hindering,  delaying, 
and  defrauding  complainants  and  the  other 
creditors  of  Williams;  that  no  consideration 
passed  from  Stewart  to  Williams  for  the 
goods;  that  Stewart,  who  is  a  brother-in-law 
of  Williams,  participated  to  the  fraudulent 
purpose  of  the  hitter;  and,  hence,  that  said 
goods  still  belong  to  the  latter.  (4)  That, 
shortly  before  said  pretended  transfer,  WU> 


lUims  made  large  purchases  of  goods  from 
complainants  and  other  merchants  on  a  cred- 
it, and  had  them  shipped  to  Silver  Point,  in 
Putnam  county,  his  nearest  railroad  station, 
and.  Instead  of  taking  said  goods  to  his  store- 
house in  Dekalb  county,  secreted  a  large  por- 
tion of  them  In  an  old  unused  storehouse  at 
Silver  Point,  and  stopped  up  the  keyholes  in 
said  store,  and  Immediately  after  the  pre- 
tended sale  of  his  stock  of  goods  to  Stewart 
left  the  state,  but  haa  since  returned  and  is 
now  in  Putnam  county.  (5)  That  the  Chat- 
tanooga Plow  Company,  Beeves  &  Co.,  and 
Blchardson  Bros.  &  Co.  are  each  prosecuting 
separate  attachment  suits  against  Willlami 
before  a  named  Justice  of  the  peace  of  Put- 
nam county  and  a  named  Justice  of  the  peace 
of  Dekalb  county;  that  complainants  have 
each  sued  out  attachments  against  Williams 
in  Dekalb  county  before  a  justice  of  the 
peace,  but  which  have  not  been  returned: 
and  that,  therefore,  it  is  admitted  that  the 
creditors  first  attaching  have  a  first  or  prior 
lien.  (6)  That,  on  account  of  said  fraudulent 
conveyance  of  the  stock  of  goods,  the  remedy 
of  complainants  at  law  is  embarrassed,  and 
that  in  consequence  of  the  multiplicity  of 
suits  the  property  of  Williams  is  in  danger 
of  being  consumed  by  costs.  The  prayer  ot 
the  bill  is:  (1)  That  complainants  be  permit- 
ted to  file  the  bill  as  a  general  creditors'  bill 
in  behalf  of  all  creditors  of  Williams,  and 
that  it  be  sustained  as  such  by  the'  conrt; 
(2)  that  the  parties  named  as  defendants  to 
the  bill  be  made  such  by  service  of  process, 
and  that  they  answer,  but  not  on  oatb;  (3) 
that  all  the  bona  fide  creditors  of  Williams 
be  required  to  prosecute  their  elabns  in  this 
case,  and,  to  this  end,  that  they  be  permitted 
to  file  petitions,  either  in  term  time  or  in  va- 
cation before  the  master,  and  establish  their 
demands  by  proof,  and  that  the  master  make 
proper  publication,  etc.;  (4)  that  the  sale  of 
the  goods  to  Stewart  by  Williams  be  set  aside 
as  fraudulent,  and  said  goods  sold;  (5)  that 
the  attachment  suits  of  creditors  of  Wil- 
liams, including  those  of  complainants  before 
Justices  of  the  peace,  be  enjoined,  and  all 
other  creditors  be  enjoined  from  prosecuting 
suits  against  Williams,  except  in  this  case; 
(6)  that  a  receiver  be  appointed  to  take 
charge  of  the  goods  and  all  the  other  prop- 
erty of  Williams,  and  as  soon  as  possible  con- 
vert the  same  into  money,  and  do  all  acts  and 
bring  all  suits  necessary  to  collect  the  assets 
of  Williams;  (7)  for  all  necessary  orders  and 
references,  and  for  general  relief. 

"Writs  of  attachment  and  injunction  issued 
under  the  prayer  of  the  bill  In  obedience  to 
the  flat  of  a  judge.  These  writs,  as  Issued 
by  the  master,  directed  the  sheriff  to  attach 
the  property  of  Williams,  and  especially  that 
mentioned  in  the  bill,  'and  keep  the  same 
safely,  so  that'  he  'may  have  the  same  at 
the  next  term  of  said  court,  to  be  held  for 
the  county  of  Dekalb  at  the  court  house  in 
the  town  of  Smithville  on  the  second  Mondaj 
after  the  fourth  Monday  in  October  next,  to 
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answer  aach  orders  and  decrees  as  tbe  court 
may  make  In  relation  thereto,  unless  the  said 
defendants  shall  replevy  the  same  out  of 
your  possession,  by  glTlng  bond  with  good 
security  In  double  the  value  of  said  property, 
conditioned  to  keep  the  same  In  the  Jurisdic- 
tion of  the  court  and  to  have  said  property 
at  all  times  forthcoming  to  answer  such  or- 
ders and  decrees  as  the  court  may  make  In 
tlie  case.'  The  writ  of  attachment  Issued  to 
the  sheriff  of  Dekalb  county  October  19,  1890, 
and  was  levied  by  him  the  same  day.  Tbe 
writ  issued  to  the  sheriff  of  Putnam  county 
appears  to  have  been  received  by  that  officer 
NoYember  1,  1899,  and  was  levied  on  the  fol- 
lowing day.  The  former  levied  bis  attach- 
ment on  tbe  stock  of  goods  in  Dekalb  county 
transferred  to  Stewart  by  Williams,  and  tbe 
latter  levied  upon  the  goods  that  had  been 
put  in  the  vacant  storehouse  of  Tucker  at 
Silver  Point,  in  Putnam  county,  and  \rhich 
'bad  been  previously  levied  on  by  tbe  con- 
stable. 

"Stewart  replevied  tbe  stock  of  goods  at- 
tached by  giving  tbe  following  bond:  'We, 
Geo.  W.  Stewart,  principal,  and  Jolm  Tuck- 
er, surety,  acknowledge  ourselves  Indebted 
to  Pbillips-Buttwff  Mfg.  Co.  and  others, 
complaiuants  in  the  cause  of  PhilliiM-Buttorff 
Mfg.  Co.  et  al.  vs.  E.  U  Williams  et  ai.,  in 
chancery  court  at  SmithviUe,  Tennessee,  in 
tbe  suiA  of  $2,800;  but  if,  in  the  event  said 
Geo.  W.  Stewart  is  cast  in  said  suit  wher^n 
a  stock  of  goods  In  storehouse  on  Wolf  Qreek 
Id  16th  civil  district  of  Dekalb  county  has 
been  attached,  valued  at  $1,350,  he,  said  Geo. 
W.  Stewart,  shall  have  the  stock  of  goods  and 
property  forthcoming  upon  the  flnal  hearing 
of  said  cause,  or  pay  the  debts,  interest,  and 
costs  sued  for  and  recovered  against  Q.  W. 
Stewart,  and  also  such  decree  as  said  goods 
may  be  held  liable  for,  then  this  bond,  which 
is  given  for  the  forthcoming  and  replevy  of 
said  goods  attached  in  said  cause,  is  to  be- 
come void.  This,  Oct.  24, 1899.  Q.  W.  Stew- 
art John  Tucker.'  This  bond,  as  it  appears 
in  the  record,  is,  as  shown  above,  dated  Oc- 
tober 24,  1899;  but  It  is  marked  'FUed,'  as 
ai^ears  in  tbe  record,  by  the  master,  October 
21,  1899. 

"WiUlams  put  in  a  plea  in  abatement  or, 
rather,  a  denial  of  the  averments  of  the  bill 
alleging  fraud,  that  partakes  of  the  mixed 
nature  of  an  answer  and  a  plea  in  abatement 
It  is  verified  as  required  by  law  for  a  plea 
In  abatement  In  this  plea  he  denies  that  be 
Iraudulently  sold  bis  goods  to  Stewart  to 
hinder,  delay,  or  defraud  complainants,  or 
any  of  his  creditors.  He  denies  that  there 
was  no  consideration  for  the  sale.  He  de- 
nies that  be  was  concealing  auy  of  his  prop- 
erty, or  tliat  be  had  fraudulently  disposed 
o(  any  of  it  Stewart  filed  a  separate  an- 
svrer  to  tbe  bllL  In  bis  answer  he  denies 
all  the  charges  of  tbe  bill  implicating  bim 
In  any  fraud,  and  alleges  that  be  bought 
tlie  stock  of  goods  from  Williams  in  good 
faith  f<Hr  11,600,  which  was  a  full  and  fair 


price  for  them,  and  paid  the  said  sum  there- 
for to  Williams,  and  took  possession  of  them 
immediately  upon  his  purchase,  and  alleges, 
further,  that  he  had  no  knowledge  of  any 
fraudulent  purpose  of  Williams,  if  any  be 
had,  in  making  the  sale  to  him,  and  knew 
but  little.  If  anything,  respecting  his  indebt- 
edness to  complainants.  He  further  alleges 
that  he  has  but  little,  if  any,  knowledge  con- 
cerning the  alleged  concealment  of  goods  by 
Williams  In  a  vacant  storehouse  at  Silver 
Point  aud  says  that  he  has  no  interest  In 
said  goods.  While  averring  that  he  has  but 
little  knowledge  in  respect  to  tbe  many  at- 
tachment suits  referred  to  in  the  bill,  he  al- 
leges that  lie  does  know  that  his  goods,  pur- 
chased In  good  faith  from  Williams  and  paid 
for,  have  been  wrongfully  levied  upon  or  at- 
tached to  pay  the  alleged  debts  of  Williams, 
and  he  asks  that  the  bill  be  dismissed  as  to 
blm. 

"A  large  v(riume  of  proof  was  taken  In  the 
case.  It  consists  of  some  14  depositions, 
and,  with  the  pleadings  and  writs,  makes  up 
a  record  of  over  180  pages  of  written  matter. 
Most  of  the  depositions  were  taken  to  assail 
and  support  the  character  of  Williams,  Stew- 
art and  Tucker.  November  6,  1899,  as  we 
infer  from  thje  record,  the  bill  was  taken  tor 
confessed  as  to  defendant  Williams.  The 
case  was  heard  before  Chancellor  Fisher,  as 
is  recited  in  his  decree,  'upon  tbe  bill,  order 
pro  confesso,  answer  of  G.  W.  Stewart  plea 
to  the  attachment  of  E.  L.  Williams,  and 
proof,  and  the  entire  record  in  the  case.' 
After  giving  the  complainants  severally  re- 
coveries against  Williams  for  the  sums  re- 
spectively due  them,  as  sued  for,  he  held 
and  decreed:  (1)  That  the  alleged  sale  of 
the  stock  of  goods  by  Williams  to  Stewart 
was  fraudulent  and  void,  and  was  made  for 
the  purpose  of  hindering,  delaying,  and  de- 
frauding the  creditors  of  Williams;  that 
Stewart  participated  in  the  fraud;  that  the 
stock  of  goods  was  still  tbe  property  of  Wil- 
liams, aud  subject  to  the  payment  of  the  re- 
coveries granted  complainants  against  Wil- 
tifims.  (2)  That  the  goods  attached  at  SU- 
ver  Point  and  the  book  of  accounts  in  the 
possession  of  John  Tucker  are  still  the  prop- 
erty of  Williams,  and  subject  to  the  pay- 
ment of  the  decree  in  favor  of  complainants. 
(3)  That  said  property  be  sold  by  the  master, 
who  is  appointed  receiver  in  the  case,  for 
cash,  to  the  highest  bidder,  and  he  was  au- 
thorized to  sell  the  goods  in  such  lots  as 
he  deemed  would  bring  tbe  best  prices,  and. 
If  be  deemed  It  expedient  or  proper,  he  was 
empowered  to  move  the  goods  to  SmithviUe 
for  sale  there.  Williams  and  Stewart  were 
taxed  with  all  the  costs,  for  which  an  exe- 
cution was  awarded.  The  costs  In  the  at- 
tachment cases  before  magistrates,  enjoined 
by  this  suit  and  the  other  costs,  if  not  made 
out  of  said  defendants,  were  ordered  to  be 
paid  out  of  the  proceeds  of  the  sale  of  the 
goods  attached  in  the  case  and  directed  to  be 
sold  by  the  master  as  receiver.    If  tbe  pro- 
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ceedB  of  the  sale  of  the  goods  turned  out  to 
be  Insufficleut  to  pay  all  the  recoveries 
against  Williams,  the  Chattanooga  Plow 
Company,  Reeves  &  Co.,  and  Richardson 
Bros.  &  Co.  were  given  priority  of  satisfac- 
tion therefrom,  as  they  had  first  attached. 
The  decree  recites  that  'to  so  much  of  this 
decree  as  involves  his  right  to  the  goods  on 
Wolf  creek,  and  as  decrees  anything  against 
him,  Stevrart  excepted,  and  prayed  an  ap- 
peal to  the  supreme  court,'  which  appeal  was 
perfected.  The  decree  further  recites  that, 
'pending  the  application  for  an  appeal,  com- 
plainants moved  for  the  appointment  of  a 
receiver  i)ending  the  litigation,  which  motion 
the  court  is  pleased  to  allow,  and  the  clerk 
and  master  of  this  court  is  appointed  receiv- 
er, and  be  will  take  immediate  possession  of 
the  goods  attached  and  hereinbefore  men- 
tioned'; and,  if  the  parties  in  possession  re- 
fused to  surrender  the  goods,  the  sheriff  was 
directed  to  take  and  deliver  them  to  the  mas- 
ter, as  receiver.  The  decree  further  recites 
that  'as  the  goods  were  of  a  perishable  na- 
ture, and  liable  to  damage  and  loss,  if  kept, 
the  receiver  was  directed  to  proceed  at  once 
to  sell  the  same  and  hold  the  proceeds  sub- 
ject to  the  further  orders  of  the  court'  It 
Is  stated  In  the  decree  that  the  appeal.  If 
perfected,  was  not  to  carry  up  the  receiver- 
ship, and  that  the  sale  of  the  goods,  as  or- 
dered, was  to  proceed.  Maxwell,  the  consta- 
ble, and  the  defendant,  Stewart,  were  direct- 
ed to  turn  the  property  attached  in  their 
hands  over  to  the  receiver,  and  the  receiver 
was  authorized  to  bring  or  defend  all  neces- 
sary suits  in  respect  to  said  property. 

"Stewart  excepted  to  the  order  appointing 
a  receiver,  and  the  order  before  made  in  the 
decree  In  reference  to  the  receiver,  and  pray- 
ed an  appeal  from  the  same;  but  his  prayer 
therefor  was  refused  by  the  court.  Stewart 
assigns  the  following  errors:  (1)  The  chan- 
cellor erred  In  setting  aside  the  sale  of  the 
stock  of  goods  by  Williams  to  exceptant, 
because  the  evidence  fully  shows  that  he 
honestly  purchased  them,  paid  a  fair  price 
therefor,  that  the  goods  were  delivered  to 
him,  and  that  there  is  no  material  evidence 
to  the  contrary.  (2)  The  chancellor  erred  in 
appointing  a  receiver  to  take  charge  of  and 
sell  the  goods  sold  by  Williams  to  exceptant. 
Inasmuch  as  he  had  given  a  bond  replevying 
the  goods  from  the  attachment,  and  the 
goods  had  been  returned  to  him,  and  this, 
too,  after  an  appeal  had  been  taken  from 
the  decree  of  the  chancellor,  and  in  the  ab- 
sence of  any  fact  appearing  that  the  bond 
was  not  good,  or  indicating  danger  of  loss 
to  the  complainant.  (3)  The  chancellor  erred 
in  decreeing  that  the  goods  pledged  to  John 
Tucker  should  be  sold  in  this  case,  or  that 
said  goods  were  subject  to  the  debts  of  com- 
plainants. 

"With  resi)ect  to  the  last  of  the  above  er- 
rors. It  is  only  necessary  to  state  that  John 
Tucker  is  not  a  party  to  this  case,  nor  is 
he  before  cs,  by  appeal  or  otherwise,  as  a 


party  to  the  record,  complaining.  It  Is  true 
that  he  appears  as  a  witness  in  tbe  case, 
and  swears  in  his  evidence  that  the  goods 
attached  at  Silver  Point,  Putnam  county,  and 
decreed  to  be  sold  in  the  case,  had  been 
pledged  to  him  by  Williams  to  indemnify 
him  as  the  surety  or  stayor  of  Williams  in 
one  or  more  judgments  before  justices  of  the 
peace,  and  that  the  book  of  accounts  of  Wil- 
liams had  been  turned  over  to  him  to  indem- 
nify him  as  the  surety  of  Williams  on  an 
injunction  bond  pending  In  court  He  ex- 
hibits with  his  deposition  a  written  pledge 
of  the  goods  at  Silver  Point  to  him  by  Wil- 
liams. But,  while  he  thus  testifies  and 
swears  that  the  pledge  of  tbe  goods  and  the 
book  of  accounts  was  taken  in  good  faith 
for  his  Indemnification,  it  does  not  appear 
that  he  sought  to  become  a  party  to  the 
cause,  after  the  goods  were  attached,  to  set 
up  his  rights  in  or  to  them.  He  Is  not  a 
party  to  the  cause,  and  Is  not  before  us  in 
such  sense  that  we  can  pass  upon  his  rights, 
if  any  he  have;  nor  can  we  pass  upon  any 
decree  affecting  his  right,  by  some  appropri- 
ate proceeding,  to  assert  his  claim  to  the 
goods  alleged  by  him  to  have  been  pledged 
to  him  by  Williams  and  the  book  of  accounts 
by  Williams,  which  he  swears  was  turned 
over  to  him  for  his  Indemnification  as  a 
surety  on  an  Injunction  bond  of  said  Wil- 
liams. The  third  assignment  of  error,  for 
the  reasons  stated,  is  not  well  taken,  and 
the  same  is  disallowed. 

"The  case  is  properly  before  us  on  ap- 
peal of  Stewart,  and  the  errors  assigned  in 
his  behalf.  The  first  and  fundamental  ques- 
tion affecting  him  Is  in  relation  to  his  pur- 
chase of  the  stock  of  goods  of  Williams  lo- 
cated on  Wolf  creek,  in  Dekalb  county, 
where  Williams  had  been  carrying  on  a  coun- 
try store  for  a  year  or  more  betore  his  al- 
leged purchase.  If  his  purchase  was  bona 
fide,  and  he  In  fact  paid  $1,500  for  the  stock 
of  goods,  as  he  swears,  and  as  Williams  and 
John  iTicker  swear,  it  is  clear  that  the  de- 
cree of  the  chancellor  Is  erroneous  and 
should  be  reversed.  The  testimony  of  Stew- 
art is,  in  substance,  that  September  11,  1809, 
he  purchased  the  stock  of  goods  in  question 
from  Williams  for  $1,500,  w]ilch  was  a  full 
and  fair  price,  and  paid  for  them;* that  be 
paid  Williams  In  cash  $604.44,  surrendered 
to  him  a  note  for  $294.56  he  held  against 
him  for  borrowed  money,  and  another  note 
for  $600  which  Williams  owed  Tucker,  and 
which  be  obtained  by  substituting  his  note 
for  the  same  amount  to  Tucker.  WiUlams 
and  Tucker  swear  the  same  thing;  the  pur- 
chase having  been  consummated,  as  alleged, 
at  the  home  of  Stewart  when  Tucker  was 
present  Stewart  further  testifies.  In  effect. 
—in  which  he  is  corroborated  by  Williams 
and  Tucker,  one  or  both,  as  to  the  facts  de- 
posed to,— that  he  thinks,  alinougb  he  is  not 
I  certain,  that  Williams  first  proposed  tbe 
i  trade,  that  it  was  ponding  two  or  three  diiys 
before  it  was  flnally  consummated,  and  that 
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they  loTolced  about  two  sbelvea  of  goods  and 
approximated  the  yalue  of  the  remainder; 
WiUlams  stating  that  be  had  taken  an  In- 
Toice  of  the  stock  a  short  whiie  Ijefore. 
Stewart  states  that  he  knew  but  little,  if 
anything,  concerning  the  indebtedness  of 
Williams,  aside  from  his  indebtedness  to 
him  and  to  Tucker,  at  and  before  his  pur- 
chase of  the  stock  of  goods  from  him,  and 
that  Williams  told  him  that  he  was  going 
to  Xashrllle  and  pay  his  debts,  and  go  to 
Cuba.  He  states  that  Williams  never  gave 
any  reason  for  selling  out,  except  that  he 
belieres  that  Williams  did  say  something 
about  having  trouble  with  Moss  &  Johnson, 
who  said,  as  be  stated,  that  they  were  going 
to  nm  him  off.  Stewart  swears  that  be 
bad  no  interest  in  the  goods  at  Silver  Point 
attached  in  tbe  case,  and  that  the  goods 
were  pledged  to  Tucker  as  a  surety  and 
stayoT  of  Williams.  Stewart  is  a  half-broth- 
er of  Tucker  and  a  brother-in-law  of  Wil- 
liams. Williams  is  a  nephew  of  Tucker. 
It  Is  disclosed  in  tbe  evidence  of  these  par- 
ties that  Stewart  claims  to  have  loaned  Wil- 
liams, a  few  days  before  be  (Stewart) 
claims  to  bare  purchased  tbe  stock  of  goods, 
some  $300,  taking  bis  note  therefor  without 
security,  and  that  Tucker  at  tbe  same  time 
loaned  him  $600,  taking  his  note  without 
security,  and  these  notes  are  tbe  notes  be 
says  he  used.  In  conjunction  with  tbe  six 
hundred  and  odd  dollars  cash,  in  paying  for 
the  stock  of  goods.  The  characters  of  Wil- 
liams, Stewart,  and  Tucker  are  assailed  in 
the  evidence;  certain  witnesses  saying,  from 
the  reports  tbey  bad  heard,  that  their  char- 
acters were  not  good,  or  were  mixed,  and 
that  they  could  not  give  them  as  full  faith 
and  credit  on  oath  as  they  would  give  other 
parties  not  under  implications  and  charges. 
It  Is  disclosed  by  the  cross-e.Tamlnation  of 
tbese  witnesses  that  for  the  most  part  tbe 
reports  heard  by  them  derogatory  to  tbese 
parties  originated  in,  or  grew  out  of,  the 
matters  involved  in  this  suit.  A  number  of 
witnesses  sustained  the  characters  for  truth 
and  veracity  of  these  imrties.  A  close  ex- 
amination of  the  evidence  of  the  witnesses, 
pro  and  con,  relative  to  the  character  of  Wil- 
liams. Stewart,  and  Tucker,  Inclines  us  to 
the  opinion  that  the  evidence  of  tbe  sustain- 
ing witnesses  outweighs  that  of  tne  assail- 
ing witnesses.  The  evidence  of  Williams 
himself  is  not  such  as  to  commend  blm 
favorably  to  tbe  court.  Confessedly,  from 
his  own  evidence  and  from  what  appears  in 
the  record,  be  converted  practically  all  his 
property  into  money.  He  never  used  any  of 
it  of  consequence,  in  tbe  payment  of  bis 
debts.  He  says  be  lost  it  all,  except  about 
150,  In  gambling  at  a  still  house  In  Frank- 
lin county  with  a  man  that  he  never  saw 
or  knew  before  be  met  him  at  tbe  still 
honse.  He  transferred  practically  all  bis 
usets  to  his  brotber-ln-law  and  his  uncle. 
1*6  goods  at  Silver  Point  were  pledged,  as 
li  claimed,  to  bis  uncle,  Mr.  Tucker.    They 


had  been  recently  before  purchased,  and  had 
not  been  paid  tot.  Tbey  were  shipped  to 
Silver  Point;  that  being  the  nearest  rail- 
road station  to  his  place  of  business  on  Wolf 
rivw,  In  Dekalb  county.  They  were  moved 
from  an  old  car  used  as  a  freight  depot  at 
Silver  Point  to  an  unused  or  vacant  store- 
house  near  by,  belonging  to  Tucker,  or  in 
!  a  side  to  said  storehouse.  Tbey  were  put 
In  said  room  about  dark;  but  under  the  evi- 
dence we  attach  no  particular  significance 
to  this  fact,  as  ,it  appears  that  tbe  train 
arrives  at  Sliver  Point  about  sundown,  or 
between  sundown  and  dark,  and  the  goods 
bad  to  be  moved  ftom  the  freight-car  depot 
while  the  train  was  there,  as  the  conductor 
carried  the  key  to  the  car,  and  acted  as  a 
Bort  of  freight  agent,  as  well  as  conductor, 
at  that  point— thus  acting  wblle  his  train 
was  there.  In  other  words,  under  tbe  evi- 
dence, tbe  parties  bad  to  get  their  freight 
out  of  the  depot  car  wblle  the  conductor 
of  the  train  was  there.  Neither  do  we  at- 
tach any  special  Importance  to  tbe  fact  that 
some  old  keyholes  in  the  doors  to  the  store 
of  Tucker  were  plugged  up.  Under  the  clear 
weight  of  the  evidence,  tbese  holes  were 
plugged  some  7,  or  8,  or  10  days  before  the 
goods  In  question  arrived  at  Silver  Point 
From  tbe  proof,  Tucker  was  repairing  the 
storehouse,  and  put  new  locks  on  tbe  doors, 
and  the  new  locks,  as  thus  put  on,  left  the 
old  lock  holes  open,  and  these  old  holes 
were  plugged.  As  a  matter  of  fact,  Stew- 
art assisted  In  putting  tbe  goods  In  the  rear 
or  Bide  room  of  said  storehouse.  It  is,  or 
must  be,  practically  conceded,  under  tbe 
clear  weight  of  the  evidence,  that  It  was 
the  purpose  of  Williams,  in  converting  all 
his  available  assets  Into  money,  to  Ignore 
his  creditors  and  avoid  paying,  llierefore 
that  is  Just  what  he  attempted  to  do.  He, 
Stewart,  and  Tucker  stood,  as  appears  from 
tbe  proof,  on  tbe  most  intimate  relations  of 
friendship,  as  well  as  the  relationship  of 
kinship  herein  stated,  and.  In  addition,  sus- 
tained close  business  relations.  We  are 
constrained  to  find,  after  a  careful  review 
of  all  the  evidence,  and  most  of  it  more 
than  once,  that  it  was  the  purpose  of  Wil- 
liams, in  transferring  his  stock  of  goods  on 
Wolf  river  to  Stewart,  to  defeat  and  defraud 
his  creditors,  and  that  Stewart,  in  contem- 
plation of  law,  was  cognizant  of  this  pur- 
pose and  lent  himself  to  Its  consummation. 
This  finding  of  fact  disposes  of  this  feature 
of  the  case,  and  results  in  overruling  tbe 
first  error  assigned  by  appellant  Stewart. 
We  do  not  find  and  report  anything  in  re- 
spect to  tbe  alleged  pledge  of  the  goods  at 
Silver  Point  to  Tucker,  which  were  attach- 
ed in  this  cause  and  ordered  to  be  sold  un- 
der the  decree  of  the  chancellor,  because 
Tucker  Is  not  before  tbe  court  as  a  party. 
Said  Tucker  is  left  such  steps  to  assert  bis 
right  to  said  goods,  or  their  proceeds,  If  any 
he  have,  as  he  may  be  advised  or  deem  prop- 
er and  expedient 


Digitized  by 


Google 


190 


63  SOUTHWESTEKN  BBPORTEB. 


Clean. 


"The  second  error  assigned  by  Stewart  Is, 
In  effect,  tbat,  baring  replevied  the  stock  of 
goods  claimed  by  him  when  attached  by  giv- 
ing a  proper  and  acceptable  bond,  the  bond 
took  the  place  of  tlie  goods  attached,  and 
that  the  chancellor,  having  found  that  the 
sale  of  the  goods  to  him  was  fraudulent, 
should  have  rendered  a  decree  against  him 
and  the  surety  on  his  bond  for  the  debts  due 
the  complainants  sued  for,  and  that  there- 
fore, it  was  error  to  appoint  a  receiver  to 
take  the  goods  out  of  his  possession  and  sell 
them,  over  his  objection,  it  is  provided  by 
our  legislation  (Mill.  &  Y.  Code,  §  4250;  Shan- 
non's Code,  §  6269)  tbat  the  defendant  to  an 
attachment  suit  may  always  replevy  the 
property  attached  by  giving  bond  with  good 
security,  payable  to  the  plaintiff,  in  double 
the  amount  of  the  plaintiff's  demand,  or,  at 
defendant's  option,  in  double  the  value  of  the 
property  attached,  conditioned  to  pay  the 
debts.  Interest,  and  costs,  or  the  value  of  the 
property  attached,  with  interest,  as  the  case 
may  be,  in  the  event  he  shall  be  cast  In  the 
suit.  It  Is  the  duty  of  the  officer  levying 
the  attachment  to  take  the  bond,  if  tendered, 
at  any  time  before  he  has  made  sale  of  the 
property  or  return  of  the  process,  and.  In 
case  bond  Is  tendered,  to  fix  the  value  of  the 
attached  property  and  judge  of  the  solBclen- 
cy  of  the  security.  Mill.  &  V.  Code,  S  4251; 
Shannon's  Code,  §  6270.  The  bond,  if  given 
to  the  officer  levying  the  attachment,  is  to 
be  returned  by  him  with  the  attachment; 
and,  whether  given  to  such  officer,  or  to 
the  clerk  of  the  court  issuing  the  attachment, 
or  to  the  Justice  of  the  peace  issuing  it,  the 
bond  becomes  a  part  of  the  record  in  the 
case.  Mill.  &  V.  Code,  !(  4254,  4257;  Shan- 
non's Code,  g§  5273,  5276.  The  replevy  bond 
In  this  case  was  given  to  the  clerk  and  mas- 
ter. We  have  herein  copied  said  bond.  It 
was  given,  as  it  recites  on  its  face,  for 
double  the  value  of  the  property  attached, 
claimed  by  Stewart.  It  Is  a  regular,  formal 
replevy  bond,  such  as  is  provided  for  under 
the  section  of  the  Code  herein  first  quoted. 
MUL  &  v.  Code,  g  4260;  Shannon's  Code,  { 
6269.  A  defendant,  whose  property  Is  at- 
tached, has  the  option  of  giving  either  of 
two  bonds  and  releasing  his  property.  He 
can  give  a  bond  in  double  the  amount  of  the 
plaintiff's  (or  complainant's)  demand,  con- 
ditioned to  pay  the  debt,  interest,  and  costs, 
or  give  one  in  double  the  value  of  the  prop- 
erty attached,  conditioned  to  pay  the  value 
of  the  property  attached,  with  Interest,  In 
the  event  of  being  cast  in  the  suit.  Barry  v. 
Frayser,  10  Helsk.  206,  215;  Muhllng  t. 
Ganeman.  4  Baxt.  88,  91;  Upton  v.  Philips, 
11  Helsk.  215,  223.  And,  upon  giving  either 
kind  of  bond,  he  is  entitled  to  a  release  of  the 
property  from  the  attachment,  and  Its  resto- 
ration to  him.  Authorities  supra.  See  Ja- 
cobl  v.  Schloss.  7  Cold.  886;  Cheatham  v. 
Galloway,  7  Helsk.  678.  If  the  complainant 
recover,  the  Judgment  or  decree  to  be  ren- 
dered on  the  replevin  bond  depends  upon  the 


nature  of  the  bond.  In  either  case,  it  sbould 
be  for  the  penalty  of  the  bond.  'If  the  bond 
be  in  double  the  amount  of  the  complain- 
ant's demand,  conditioned  to  pay  the  same, 
interest,  and  costs,  then  the  decree  or  Judg- 
ment should  be  for  the  penalty  of  the  bond, 
to  be  satisfied  by  the  payment  of  the  recov- 
ery. If  the  bond  be  for  double  the  value 
of  the  property  attached,  conditioned  to  pay 
its  value,  then  the  Jud^nent  should  be  tor 
the  penalty  of  the  bond,  to  be  satisfied  by 
the  delivery  of  the  property,  or  its  value. 
This  is  the  obvious  and  plain  meaning  of  the 
statute.'  Upton  v.  PblUps,  11  Helsk.  233. 
While  the  reple^T  bond  given  by  Stewart  in 
this  case  embraces  some  of  the  elements  of 
both  sorts  of  bonds  provided  for,  and  some 
not  required  in  either  class,  it  is  manifest, 
we  think,  when  construed  as  a  whole,  tbat 
it  was  intended  to  be  a  bond  in  double  the 
value  of  the  property  attached.  As  a  matter 
of  fact,  its  penalty  is  in  double,  or  more  than 
double,  the  amount  of  the  demands  sued  for. 
The  debts  sued  for,  and  for  which  recover- 
ies were  given,  amount  to  only  11,367.76. 
The  penalty  of  the  bond  is  $2,800.  Under  the 
provisions  of  the  statute  and  the  decisrions 
cited,  It  was  the  duty  of  the  chancellor,  we 
think,  to  have  rendered  Judgment  against 
Stewart  and  the  surety  on  his  replevy  bond 
tor  the  penalty  thei'eof,  to  be  satisfied  by  a 
return  of  the  property  Ar  the  payment  of  the 
value  thereof.  He  should  have  done  this,  or 
rendered  Judgment  for  the  penalty  of  the 
bond,  to  be  satisfied  by  the  payment  of 
the  several  recoveries  given  complainants. 
There  is  no  evidence  in  the  record  that  the 
bond  was  not  good  and  solvent.  There  is  no 
evidence  in  the  record  that  there  was  an  nn- 
dervaluation  of  the  property  replevied  un- 
der the  bond.  There  Is  no  evidence  in  the 
record  that  either  Stewart  or  his  security, 
Tucker,  was  maldng  way  with,  or  proposing 
to  dispose  of,  the  property  to  avoid  the  pay- 
ment of  any  liability  under  the  bond.  There 
was  no  application  for  additional  security  to 
the  bond.  The  bond  stood  la  place  of  the 
property  released  from  the  attachment,  and 
it  was  manifest  error,  we  think,  for  the  chan- 
cellor to  appoint  a  receiver  and  take  this 
property  out  of  the  hands  of  Stewart,  and 
have  It  sold  by  his  master,  as  receiver,  as 
ordered  in  the  decree.  All  that  complainants 
could  ask  was  the  payment  of  their  demands. 
This  could  have  been  secured,  so  far  as  we 
can  see  from  the  record,  by  a  direct  decree 
against  Stewart  and- the  surety  on  his  bond 
for  the  penalty  of  the  same,  to  be  satisfied  by 
the  payment  of  the  recoveries  of  complain- 
ants. This  Is  the  coiu'se  plainly,  as  we  think. 
pointed  out  by  the  statute.  If  It  be  said  that, 
pursuing  this  course,  the  complainants  would 
be  delayed  by  an  appeal  in  collecting  their 
debts,  the  sufficient  answer  Is  that  it  is  the 
statute.  If  it  be  said  that  the  c<rflectlon  of 
the  debts  might  be  endangered  by  this  de- 
lay, the  answer  is  tbat  an  additional  bond 
could  have  been  required  on  the  appeal.    If 
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It  b«  said  that,  under  Mill.  &  V.  Code,  «  5263. 
the  court,  or  Justice,  may  at  any  time  appoint 
a  receiver  to  take  poasession  of  property  at- 
tadted,  and  to  collect,  manage,  and  control 
tiie  same,   and  pay  over  the  proceeds,   ac- 
cording to  the  nature  of  the  propei-ty  and 
exigency  of  the  case,  the  answer  is  that  this 
section  has  no  application  when  the  attach- 
ed property  is  replevied  by  the  giving  of  the 
required  bond.    The  case  at  bar  may,  In  Its 
results,  illustrate  the  wrong  and  Injustice 
that  may  be  done  parties  under  the  course 
pursued  by   the    learned   chancellor.      The 
master,  as  receiver,  is  directed  to  talce  charge 
of  the  country  stock  of  goods  claimed  by 
Stewart,  and  sell  It  In  lots  according  to  his 
Judgment  and,  if  he  de^res  or  deems  it  ex- 
pedient, he  can  remove  the  goods  to  Smlth- 
vlUe  for  sale.     What   goods   Stewart   may 
have  added  to  the  stock  since  he  came  in 
possession  of  it  Is  not  shown.    In  short,  the 
man's  business  may  be  destroyed,  when  he 
stands  before  the  court  with  a  good  bond, 
saying:    "Take  a  decree  for  the  full  amount 
of   Its  penalty,   which   is  over  double  the 
amount  of  the  debts  of  the  complainants, 
and  leave  me  the  right  to  carry  on  my  busi- 
ness, and,  if  dually  cast  in  the  suit,  my  bond 
Ktands  in  the  place  of  the  goods,  and.  If  I 
appeal,  yoa  can  require  an  additional  bond.' 
The  fact  that  his  purchase  of  the  goods  from 
Williams,  the  debtor  of  complainants,  was 
fiandnlent,  either  In  law  or  fact,  or  both, 
does  not  alter  the  case.    His  purchase  was 
good,  as  between  him  and  Williams,  and  the 
penalty  attached  to  his  fraud,  as  a  matter  of 
law,  was  to  make  the  goods  liable  for  the 
debts  of  Williams;  and  he  had  a  right  to  pro- 
tect his  possession  and  right  to  the  goods  by 
patting  a  good  bond  in  the  place  of  the  goods. 
Onr  everyday  experience  teaches  us  the  re- 
sult and  sacrifice  attending  the  sale  of  a 
mixed  stock  of  goods  at  a  forced  sale  in  the 
hands   of   a    receiver.      It   is   considered   a 
SDC'cessfnl    administration   of    such    a   trust 
U  the  goods  be  made  to  bring  50  per  cent 
of  their  cost  value,  with  freight  anu  ezpens- 
«<;  of  sale.     The  decree  of  the  chancellw, 
appointing  a  receiver  to  take  charge  of  the 
stock  of  goods  claimed  by  Stewart,  and  or- 
dering them  sold.  Instead  of  rendering  a  de- 
cree for  the  penalty  of  the  r^levy  bond  given 
by  Stewart  against  him  and  his  surety  there- 
on, to  be  satisfied  as  herein  indicated,  is  er^ 
roneous,  and  is  reversed,  and  this  cause  will 
be  remanded  for  further  proceedings  in  con- 
lormity  to  this  opinion.     The  complainants 
and  their  sureties  will  pay  the  cost  of  the 
appeal." 

^'ebb  &  Cantrell,  for  appellant  Wade  & 
TiObinson,  for  appellees. 

PEB  CURIAM.  So  far  as  this  opinion 
nates  the  bond  copied  is  a  regular  replevy 
bond  under  the  statute,  it  Is  not  approved. 
The  Iwnd  is  not  precisely  "r^tuiar,"  In  that 
It  contains  one  condition  not  in  the  statutory 


bond;  but  it  was  accepted,  and  relief  must 
be  decreed  upon  it  The  result  is  to  affirm 
decree. 


HUGHES  et  al.  ▼.  WOODARD. 

(Court  of  Chancery  Appeals  of  Tennessee. 
March  10,  1900.) 

DEED-CONSTRUCTION— TENANTS  IN   COMMON 
—  PARTIES    PLAINTIFF  —  DKCRKE  —  RE- 
HEARING—TERM— EXPIRATION. 

1.  A  deed  described  the  land  couveyed  to  de- 
fendant as  all  that  portion  of  a  certain  tract 
lying  north  of  a  line  beginning  at  a  certain 
chestnut  poiater,  and  extending  north  75°  and 
west  53  poles  "to  a  beech  tree  on  the  bank  of 
Elk  river  above  the  ford  across  said  river  above 
the  dam."  Defendant  contended  that  the  word 
"across"  meant  that  the  line  ran  from  the 
beech  tree  across  the  river  and  across  the  dam, 
which  would  entitle  him  to  five  acres.  If  the 
line  did  not  extend  across  the  river,  defendant 
would  be  entitled  to  bnt  one  acre.  Held,  that 
the  defendant's  contention  could  not  be  sustain- 
ed, since  the  word  "across"  modified  the  word 
"ford,"  and  meant  that  the  beech  was  on  the 
bank  of  Elk  river,  and  was  above  the  ford, 
which  ran  across  the  river  above  the  dam. 

2.  Where  ejectment  was  brought  by  plain- 
tiffs as  the  heirs  of  U.,  and  one  of  them  was 
not  made  a  party  plaintiff,  a  decree  cannot  be 
rendered  in  favor  of  plaintifFs  for  the  whole 
land,  since  one  tenant  in  common  cannot  re- 
cover the  interest  of  another  by  a  suit  in  his 
own  name. 

3.  Where  ejectment  was  brought  by  the  heirs 
of  H.,  and  one  of  them  was  not  made  a  party 
plaintiff,  and  the  interest  of  such  heir  was 
small,  the  bill  will  not  be  dismissed,  but  the 
case  will  be  remanded  for  proof  of  the  inter- 
ests of  the  several  plaintiffs,  with  directions 
that  a  writ  of  possession  shall  issue  according 
to  their  several  interests,  when  ascertained. 

On  Rehearing. 

1.  Under  a  rule  of  court  requiring  a  motion 
for  a  rehearing  to  be  filed  within  10  days  after 
the  filing  of  the  opinion,  a  petition  filed  within 
10  days,   but  after  the   adjournment  of   court 

!  for  the  term,  was  not  in  time,  and  must  be 

I  dismissed,   since  the  rule  was  subject  to  the 

necessary  limitation  that  a  petition  must  be 

filed  during  the  term,  though  the  party   was 

thereby  deprived  of  a  part  of  the  10  days. 

2.  Code  1871,  S§  2S77-2879,  authorizes  a 
court,  after  the  expiration  of  the  term,  to  cor- 
rect errors  apparent  on  the  face  of  the.  record. 
Ueld,  that  a  petition  for  a  rehearing  which  was 
filed  after  the  expiration  of  the  term  at  which 
the  decision  was  filed,  and  which  challenged 

!  the  grounds  on  which  the  opinion  was  based, 
.  will  not  be  considered,  since  it  did  not  ask  for 
I  the  correction  of  apparent  errors. 

I      Appeal    from    chancery    court    Franklin 
county;   T.  M.  McConnell,  Chancellor. 

Bill  by  William  Hughes  and  wife  and 
others  against  J.  A.  Woodard.  From  a  decree 
In  favor  of  complainants,  defendant  appeals. 
Affirmed. 

Banks  &  Embrey  and  Lynch  &  Davis,  for 
appellant    Lynch  &  Lynch,  for  appellees. 


NEIL,  J.  The  complainants,  suing  as  heirs 
of  Z.  H.  Murrell.  claim  title  to  the  fol- 
lowing described  tract  of  land,  situated  in 
the  Second  civil  district  of  Franklin  county, 
this  state;    bdng  an  Island  formed  by  Slk 
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river  and  a  slough,  and   containing  about 

20  acres  of  land.  Tbe  bill  alleges:  "Said 
Island  Is  known  as  the  'Murrell  Sawmill 
Tract,'  and  has  on  It  a  valuable  mill  site 
and  water  power;  and  there  is  an  old  rock 
and  brush  dam  right  at  tbe  northern  part 
of  said  island,  across  tbe  Elk  river.  Oom- 
plninanta  are  the  absolute  owners  of  said 
tract  of  land,  except  a  small  triangular  shap- 
ed tract  on  the  same  owned  by  tbe  defendant, 
J.  A.  Woodard,  which  [that  is,  the  small  tri- 
angular shaped  tract]  Is  described  as  follows: 
Beginning  at  a  point  on  tbe  east  bank  of  Elk 
river  on  said  Island,  being  in  the  line  of  the 
southern  boundary  line  of  said  Woodard  still- 
house  tract,  where  tbe  south  line  of  said  stlU- 
house  tract  crosses  Elk  river,  and  runs 
thence  east  15  poles  to  a  stake;  thence  north 

21  poles  to  the  east  bank  of  said  Elk  river; 
thence  down  the  river  to  the  beginning, — con- 
taining nearly  one  acre.  This  small  tract 
[continues  tbe  bill]  Is  all  that  tbe  said  de- 
fendant Woodard  owns  on  this  Island,  yet, 
notwithstanding  be  has  no  title  to  any  of  the 
land  except  that  part  mentioned,  be  has  for 
the  last  few  months  been  claiming  the  entire 
island."  Complainants  sue  to  quiet  their  title 
and  to  have  possession  of  tbe  whole  Island, 
except  the  one  acre  just  mentioned.  The  de- 
fendant claims  that  he  owns  about  five  acres 
on  the  north  end  of  tbe  Island,  which  five- 
acre  tract  is  described  as  follows:  Beginning 
at  a  beech  on  Elk  river  above  the  ford;  thence 
across  the  present  island  and  river  to  a  stake 
to  the  old  Kitchen  and  Gregory  comer,  stand- 
ing about  15  poles  east  of  the  other  branch 
of  tbe  river;  thence  north  with  tbs  old  Bar- 
range  line  to  the  west  side  of  the  river;  thence 
up  said  river  with  the  meandering  of  said 
river  to  a  point  opposite  the  sound  end  of  the 
present  Pratt's  island;  thence  across  the 
river  and  up  the  middle  channel  to  tbe  north 
point  of  the  present  Island;  thence  down  the 
river  on  the  east  side  to  tbe  beginning.  Tbe 
answer  disclaims  title  to  all  the  land  sued  for 
In  the  bill,  except  tbe  five  acres.  Under  the 
form  of  the  pleadings,  after  one  fact  which 
will  be  presently  mentioned  Is  established, 
the  burden  of  proof  is  thrown  uiwn  the  de- 
fendant to  establish  his  title  to  the  five  acres. 
Tbe  bill  asserts  title  to  the  whole  island  im- 
der  the  name  of  the  "Murrell  Sawmill  Tract." 
The  answer  contains  the  following:  "Re- 
spondent does  not  deny  that  complainants 
are  the  owners  of  tbe  Murrell  sawmill  tract, 
but  it  is  denied  that  tbcy  are  the  owners  of 
the  said  Island  contained  in  tbe  complainants' 
bill."  The  proof,  however,  shows  that  the 
Island  Is  the  sawmill  tract,  and  has  that 
name  In  the  neighborhood.  This  statement 
of  the  answer,  therefore,  amounts  to  an  ad- 
mission that  the  complainants  are  the  owners 
of  the  land  sued  for,  except  the  five  acres 
claimed  by  the  defendant  In  a  subsequent 
part  of  the  answer,  and  which  five  acres 
have  been  already  described  above.  The  de- 
fendant's claim  to  this  five  acres  Is'  based 
upon  the  following  deeds:  First,  the  deed  of 


Z.  H.  Murrell  to  Z.  R.  MurreU.  This  detd 
conveys  to  Z.  R.  Murrell  land  by  the  follow- 
ing description:  "The  following  described 
tract  of  land,  lying  on  both  sides  of  Elk  river. 
In  FrankUn  county,  Tenn.,  and  bounded  as 
follows,  to  wit:  All  that  portion  of  the  land 
purchased  by  me  of  Daniel  L.  Banlger  and 
wife,  now  owned  by  me,  and  a  tract  pur- 
chased by  me  of  Rebecca  Strambler,  lying 
north  of  the  following  line,  to  wit:  Beginning 
at  a  chestnut  and  beech  pointers,  the  south- 
west corner  of  the  Ralford  and  Mucray  2.000- 
acre  tract  in  the  east  boundary  line  of  tbe 
said  Baniger  tract, the  southeast  comer  of  sa  d 
Z.  li.  Murrell,  Eliza  D.  Robbins  tract  of  land; 
thence  south,  73  degrees  west,  115  poles,  to  a 
stake  In  the  road  running  from  "WinchestJr 
to  Murrell's  sawmill  by  way  of  Harmony 
Church,  with  a  black-oak  and  ash  pointers; 
thence  along  said  road  north,  17%  degrees 
west,  31%  poles,  to  a  stake  In  said  road  south 
of  said  Z.  R.  Murrell's  house;  thence  nortb, 
55  degrees  west,  19  poles,  to  a  black  oak; 
thence  north,  76  dsgrees  west,  60  poles,  to  an 
ash;  thenca  nortb,  67%  degrees  west  16 
poles,  to  a  hacUberry;  thence  north.  75  de- 
grees west,  53  poles,  to  a  beech  on  tbe  bank 
of  Elk  river  above  the  ford  across  said  river 
above  the  dam;  thence  around  with  the  line 
of  the  Murrell  sawmill  tract,  as  described  la 
a  deed  made  to  me  by  W.  B.  Murrell  in  his 
lifetime  for  one  undivided  half  of  said  mill 
lot  to  the  east  boundary  of  the  lands  belong- 
ing to  the  heirs  of  Brown  Gregory,  deceased, 
so  as  not  to  Interfere  with  the  water  power 
or  water  privileges  of  said  mill  tract  Said 
tract  thus  conveyed  contains  of  tillable  land 
120  acres,  be  the  same  more  or  less."  Sec- 
ond. A  deed  from  Z.  R.  Murrell  and  wife  to 
J.  D.  Ralston.  This  deed  described  the  land 
as  follows:  "Situated  in  the  Second  civil  dis- 
trict of  Franklin  county,  Tenn.,  bounded  as 
follows,  to  wit:  Beginning  at  a  chestnut  and 
beech  pointers,  the  southwest  comer  of  the 
Ralford  and  Murray  2,000-acre  tract,  In  the 
east  boundary  line  of  said  Banlger  tract  the 
southeast  comer  of  said  Z.  R.  Murrell,  BH^a 
D.  Robbins  tract  of  land;  thence  south,  73 
degrees  west  115  polos,  to  a  stake  in  the  road 
leading  from  Winchester  to  Murrell's  saw- 
mill by  way  of  Harmony  Church,  with  black- 
oak  and  ash  iwinters;  thenca  along  said  road 
north,  17%  degrees  west,  31%  poles,  to  a  stake 
in  said  road  south  of  Z.  R.  Murrell's  bouse; 
thence  north,  55  degre?s  west,  19  poles,  to  a 
black  oak;  thence  north,  16  degrees  west,  60 
poles,  to  an  ash;  thence  north,  75  degrees 
west  53  poles,  to  a  beech  on  the  bank  of  Elk 
river  above  the  ford  across  said  river  above 
the  dam;  thence  along  said  river  above  tbe 
dam;  thence  around  with  the  lines  of  the 
Murrell  sawmill  tract,  as  described  in  the 
deed  made  by  me  to  Wm.  E.  Murrell  In  his 
lifetime  t<x  one  undivided  half  of  said  mill 
lot  to  the  east  boundary  of  the  lands  belong- 
ing to  the  heirs  of  Brown  Gregory,  deceased, 
so  as  not  to  cover  or  interfere  with  the  water 
power  or  water  privileges  of  said  mill  tract 
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The  tract  thus  conveyed  containing  of  tillable 
land  120  acres,  be  tbe  same  more  or  less.  In 
tbe  aboTe-deacribed  tract  ot  land  tbere  Is  ex- 
cepted oat  of  It  all  that  portion  Included  in 
tiie  aforesaid  bonndaries  lying  nortb  of  Elk 
river  and  opposite  of  Pratt's  Island  hereto- 
fore conveyed  by  ns  to  J.  A.  Woodard,  and 
also  the  Banlger  tract  of  land  heretofore  con- 
veyed by  us  to  F.  M.  McCoy.  The  land  here- 
in described  contains  70  acres,  more  or  less, 
and  includes  one  residence."  Tbird.  A  deed 
made  by  J.  R.  Balston  and  wife,  Mary  Ral- 
ston, to  A  J.  Woodard.  In  this  deed  the  land 
is  described  as  follows:  "Twenty  acres  of 
land,  more  or  less,  situated  in  the  Third  civil 
district  of  FranUin  county,  Tenn.;  the  said 
land  being  the  Island  that  belonged  to  the 
tract  of  land  that  J.  D.  Ralston  purchased 
of  Z.  B.  Murrell,  and  which  is  embraced  in 
tbe  deed  to  me;  and  for  an  accurate  descrlp- 
tion  of  said  island  tbe  deed  is  here  referred 
to."  Fonrtb.  The  deed  from  A.  J.  Woodard 
and  wife  to  J.  A.  Woodard.  This  deed  de- 
scribes several  tracts  of  land  thus:  "The  fol- 
lowing tracts  of  land  situated  In  Franklin 
connty,  Tenn.,  and  bounded  as  follows,  to 
wit:  Upon  the  north  by  the  land  of  Mrs. 
Webb,  on  tbe  east  by  the  lands  of  Z.  B.  Mur- 
rell, on  the  south  and  west  by  the  lands  of 
Mrs.  Mary  Gregory,— containing  218%  acres, 
more  or  less.  Also  another  tract,  bounded 
as  follows:  East  and  south  by  tbe  lands  of 
A  J.  Woodard  and  wife;  on  the  north  and 
west  by  the  lands  of  the  widow  Webb, — con- 
taining 30  acres.  Also  another  tract,  bound- 
ed as  follows:  On  the  nortb  by  tbe  lands  of 
Osborne  and  Sein;  on  the  south  by  the  lands 
of  Dr.  T.  C.  Murrell;  on  the  west  by  the 
lands  of  said  A.  J.  Woodard  (known  as  the 
'island  Tract*);  and  being  tbe  same  lands 
conveyed  to  me  by  J.  D.  Ralston." 

It  is  exceedingly  difficult  to  reach  any  con- 
clusion as  to  the  five  acres  In  controversy 
from  the  descriptions  contained  In  the  fore- 
?olng  deeds,  if  we  undertake  to  interpret 
them  by  the  very  confused  and  conflicting 
evidence  brought  before  us  in  tbe  record. 
However,  there  is  one  clear  thought  that  un- 
derlies the  whole   controversy,  and   makes 
It  very  plain   and  simple.    It  is  this:    The 
deed  from  Z.  H.  Murrell  to  Z.  R.  Murrell  cim- 
veyed  to  tbe  latter  all  of  the  land  lying 
north  of  a  certain  line.     This  line  began 
at  a  chestnut  and  ran  to  the  beech,  and  then 
tan  around  the  sawmill  tract  to  the  Greg- 
ory laud.    This  was  the  land  defined  In  that 
deed.    All  tbe  land  north  of  this  line  was 
cosreyed  to  Z.  R.  Murrell.    That  is  the  form 
o{  description  adopted   In  the  deed.    That 
deed  did  not  undertake  to  define  the  land, 
otherwise  than  all  of  the  land  north  of  this 
line,  and  states  the  source  of  Z.  H.  Murrell's 
title  as  Banlger  and  Strambler.    Tbe  whole 
confusion  that  seems  to  exist  In  the  case 
uiws  from  tbe  fact  that  tbere  has  been 
*  misconstruction  of  the  words  "a  beech  on 
the  bank  of  Elk  river,  above  the  ford  across 
nld  river  above  the  dam."    Tbe  defendant 
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has  construed  tbe  word  "across"  to  mean 
that  the  line  ran  from  the  beech  across 
the  island  and  across  tbe  river.  Tbe  word 
"across,"  however,  qualified  the  word  "ford," 
and  all  of  the  clause  together  qualifies  the 
word  "beech."  Tbe  wbole  meaning  is  that 
the  beech  is  on  the  bank  of  Elk  river,  and 
is  above  the  ford  that  runs  across  tbe  river 
above  the  dam.  The  next  point  of  start- 
ing is  not  a  point  across  tbe  river,  but  is 
from  the  beech.  From  the  beech  the  line 
runs  "thence  around  with  the  line  of  the 
Murrell  sawmill  tract"  This  being  made 
clear,  it  Is  next  to  be  observed  that  the  deed 
of  Z.  R.  Murrell  conveyed  nothing  more  to 
J.  E.  Ralston  then  the  former  had  received 
from  Z.  H.  Murrell,  and  Ralston  conveyed 
no  more  to  A.  J.  Woodard,  and  the  latter 
conveyed  no  more  to  J.  A.  Woodard.  It  fol- 
lows that  the  defendant  is  not  entitled  to 
any  of  the  Island  except  tbe  one  acre  con- 
ceded to  him  In  the  bill.  It  further  follows 
that  the  heirs  of  Z.  H.  Murrell  are  entitled 
to  all  of  the  sawmill  tract,— that  Is,  the  Is- 
land in  controversy,— except  tbe  one  acre. 
The  court  adopts  the  map  made  by  Skid- 
more,  which  is  made  a  part  of  tbe  record, 
and  bis  tracings  of  tbe  line  above  referred 
to.  This  preserves  to  the  sawmill  island  or 
tract  the  water  power  which  was  reserved  In 
the  deeds  above  mentioned. 

There  is  another  point  made,  to  tbe  effect 
that  one  of  the  heirs  (Mrs.  Sue  Hudson)  is 
not  made  a  party  complainant  Tbe  helra 
are  quite  numerotis,  but  the  fact  that  she  Is 
not  a  party  complainant  renders  it  impossible 
for  the  court  to  give  a  decree  to  the  complain- 
ants for  all  of  the  land;  yet  from  tbe  num- 
ber of  heirs  mentioned  in  the  bill,  we  are 
satisfied  that  the  heir  left  out  has  only  a 
small  portion,  and  we  are  unwilling  to  dis- 
miss the  bill  on  account  of  this  defect  in  tlie 
proof.  On  the  contrary,  we  think  it  Is  a 
proper  case  to  remand  the  cause  for  proof 
as  to  tbe  interests  of  the  several  complain- 
ants; and  upon  that  being  ascertained  a 
writ  of  possession  will  issue,  to  place  all  of 
the  complainants  in  possession  according  to 
their  several  Interests.  It  is  Insisted  by  the 
complainants  that  we  shall  render  a  decree 
toe  tbe  wbole  land,  notwithstanding  this 
heir  is  left  out,  and  we  are  referred  to  Tur- 
ner V.  Lumbrick,  Meigs,  7,  and  Jones  v.  Pbll- 
llps,  10  Helsk.  563.  These  were  both  forcible 
entry  and  detainer  cases,  but  they  contain 
a  dictum  that  applies  their  principle  to  eject- 
ment suits.  However,  we  do  not  think  that 
these  authorities,  even  In  forcible  entry  and 
detainer  cases,  can  be  held  to  mean  more 
than  that  each  tenant  In  common  may  sue 
for  bis  own  interest  without  joining  his  co- 
tenant  They  are  not  authority  for  the  prop- 
osition that  one  tenant  suing  In  bis  own  name 
can  recover  the  Interest  of  another  tenant  in 
common  who  does  not  join.  Such  a  holding 
would  violate  all  the  analogies  of  the  law. 

A  decree  will  be  entered  here  adjudging 
that  the  complainants  ar«  entitled  to  recover 
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tblB  land  lb  proportioa  to  their  several  in- 
tereata  as  heirs  at  law  of  Z..  Hi  Murrell,  and 
remanding  to  ascertain  tbe  extent  of  their 
sereial  Interests.  The  aefendant  wiU  par 
the  costs  of  this  court  and  of  the  court  bc« 
low  accrued  up  to  the  present  time.  Tbe 
costs  of  the  reference  will  be  paid  aS'  here- 
after may  be  decreed  by  the  chaacellw.  All 
the  judges  concur. 

On  Petition  to  Rehear. 

(Oct  27.  1900.) 

This  cause  was  before  us  at  the  last  term 
aC  the  court  An  opinion  was  then  filed,  and 
a  decree  rendered.  The  opinion  was  filed 
March  10,  1900.  The  decree  was  entered 
March  10th.-  The  court  finally  adjourned  on 
March  16th.  The  petition  for  rehearing  was 
filed  Mtircb  17th.  It  Is  thus  seen  that  while 
tb*  petition  was  filed  within  10  days  after 
tbe^  filing  of  the  opinion,  yet  it  was  not  filed 
until  after  the  adjournment  of  the  court 
for  tbe  term.  The  filing  of  the  petition  was 
not  called  to  the  attention  of  the  court  until 
tbe  present  term,— indeed,  could  not  have 
been,  because  It  wa*  not  filed  until  after 
the  close  of  tbe  term.  Under  such  a  state 
of  facts,  we  have  no  jurisdiction  of  tbe  mat- 
ter of  the  petition.  After  the  close  of  a 
term  the  decrees  entered  at  that  term  ate 
beyond  our  contn^,  except  such  power  as 
all  courts  may  exercise,  under  Code  1871,  H 
2877-2S79,  for  tbe  correction  of  errors  appar- 
ent on  tbe  face  of  the  record.  The  presoit 
case,  boweTer,  does  not  fall  under  the  sec- 
tion of  tbe  Code  referred  to.  The  petition 
dow  not  point  out  any  such  mistake  as  con- 
t^nplated  by  tbe  Code  section,  but  chal- 
lenges the  grounds  on  which  the  court  based 
its  opinion,  and,  by  a  course  of  reasoning, 
uodertakes  to  show  that  the  court  was  in  er- 
ror. The  application  came  too  late.  It  is 
true  that  tbe  supreme  court  rule  adopted 
by  the  court  allows  10  days  wtthin  which 
to  file  a  petition  to  rehear  after  the  Oltag 
of  the  opinion  or  decision  of  the  cause  by 
the  court;  but  a  necessary  limttation  upon 
tbe  rule  is  that  the  petition  must  be  filed  dur- 
ing the  term  of  the  court  even  though  the 
party  Is  thereby  aeprlved  of  a  portion  of  the 
10  days  allowed  in  general  by  the  rule. 
When  the  court  adjourns  within  10  days  of 
the  decision  of  a  cause,  and  a  litigant  deems 
tbat  there  Is  reasonable  ground  for  asking  a 
rehearing,  tbe  proper  practice  is  to  bring  the 
mattor  to  the  attention  of  the  court  before 
adjournment  If  there  is  time  to  dispose  of 
It  before  adjournment  tbe  court  will  do  so. 
If  not  the  decree  preTlousiy  entered  will  be 
set  aside,  and  tbe  case  carried  over  unaer 
^drlsement  In  tbe  present  case,  on  tbe 
grounds  stated,  tbe  petition  must  be  dl»- 
missed.    All  tbe  judges  concur. 

AArmed  orally  by  supreme  court  January 
*,  1001. 


KBNSHAW  T.  FIRST  NAT.  BAKK  OF  TOL- 

IkAHOMA. 

(Oenrt  of  Cbaneery  Appeals  of  T^caesaee. 

March  0,  ISOOl) 

TRUST8-CHAMPBRTY— MAINTBWAKCB  —  HUS- 
BAND AND  WIFE— HVIDBNCB-I1»001H»LBTB 
RBCOnOS  —  FAUiURB  TO  BXOKPT  —  HAND- 
WRITINQ  —  WITNESS  —  COMPBTENCT  —  DIS- 
MISSAL —  RES  JUDICATA  —  WRITTKN  AORBB- 
MENTS  —PROOF  OF  EXBCOTIDM  —  PARTIES- 
CHILDRBK-PROOF  OF  BXiaTBMCli^— PAROL 
EXPREaa  TRUSTS  —  TRUSTEE  —  JUDGMENT 
CRKDITOR— SALE  OF  TRUST  PROPKKTY— IN- 
TERESTS ACQUlRED-^JiCHBS— TENANTS  IM 
COMMON— EXCIiUSIOl*  OF  CO-TENANT— LIA- 
BILITY FOR  RENTS— ORBDIT  FOR  IMPROVE- 
MENTS. 

1.  A  bill  to  recover  land  and  fOr  an  account- 
ing alleged  that  complainant's  husband,  llTing 
in  another  staAe,  waa  sued  in  Tennessee,  hit 
property  being,  attached  to  secure  payment  of 
a  liability  asserted  against  him  as  surety  on  a 
certain  clerk's  bond,  and  that  he  conveyed  his 
property  to  G.  to  first  pay'  oB  any  recovery  th»t 
might  be  obtained  against  him  in  sach  sait,  and 
the  balance  of  the  proceeds  of  the  property  to 
be  divided  betweea  complainaat  and  O.  The 
balance  going  to  Q.  was  in  the  nature  of  com- 
pensation for  bis  serrlces.  Held,  that  the  bill 
was  not  demurrable  on  the'  ground  that  It  wai 
based  on  champerty  or  maintenance. 

2.  A  wife  may  testify  as  to  her  lujowledge  of 
matters  in  controversy,  not  shown  to  have  been 
aoqaired  by  reasou  of  marital  confidence  be- 
tweeu  herself  and  her  husband. 

3.  A  wife  may  testify  that  her  deceased  hus- 
band received  no  consideration  for  a  deed  to  his 
property. 

4.  Where  the  record  of  a  case  introduced 
in  evidence  coatains  only  the  original  bill,  the 
amended  and  supplemental  bill,  and  a  second 
amended  bill,  an  assi^ment  of  error  to  its  ad- 
mission will  be  sustained'  on  the  gromid  that 
the  complete  reeord  in.  saeh  case  is  not  before 
the'  court. 

5.  Assignments  of  error  on  the  admission  of 
the  record  of  another  case  will  be  overruled, 
where  no  exception  was  taken  in  the  trial 
court. 

6.  A  witness  who  testified  that  he  stUI  had 
some  recollection  of  the  handwriting  of  the 
grantor  in  a  deed,  tbat  he  did  not  know  his 
handwriting  very  well,  but  had  seen  him  write 
his  name,  and  bad  papers  with  tiia  signature 
to  them,  which  he  saw  him  write,  and  that 
he  had  no  doubt  but  that  the  signatore  in  ques- 
tion was  the  genoiae  signntute  of  the  grantor, 
was  suSciently  acqiMdnted  with  tte  handwrit- 
ing to  make  his  testimony  thereon  competent 

7.  Where  a  suit  between  the  same  parties  and 
on  the  same  subject-matter  was  dismissed  for 
failure  to  prosecute,  and  judgment  for  costs 
against  tbe  complainaitts  was  rendered,  the  dis- 
missal was  not  on  the  merits,  and  hence  not 
res  judicnta. 

8.  An  agreement  offered  in  evidence  in  a  snit 
to  recover  land,  purported  to  be  signed  fay  R. 
and  G.,  who  were,  respectively,  grantor  and 
grantee  of  the  land  in  controversy.  Two  wit- 
nesses, acquainted  with  G.  and  with  his  hand- 
writing, testified  that  the  signature  was  that 
of  G.  A  witness  testified  that  the  other  signa- 
ture was  that  of  R.  It's  wife  testified  tbat 
her  deceased  hnsband  owned  the  property  in 
controversy;  tbat  G.  was  his  agent;  that  the 
property  was  conveyed  to  G.,  in  trust  for  her,  to 
enable  the  agent  to  sue  in  his  own  name,  no 
consideration  being  given;  that  the  agreement 
showed  tbe  terms  and  conditions  of  the  con- 
veyance. A  letter  from  G.  to  the  wife  referred 
to  an  agreement  altout  the  property,  evidently 
referring  to  the  one  offered  in  evidence,  in 
which  he  spoke  of  such  agreement  as  a  binding 
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contract,  ffefd,  tbat  tbe  ezecntion  ot  the  in- 
strument b7  G.  was  RnffldeDtly  proven  to  en- 
title it  to  admission  In  evidence. 

}>.  Where  there  was  no  proof  of  the  existence 
of  minors  who  woald  have  been  interested  in  a 
trust  in  controversy,  except  a  letter  from  the 
graatee  nnder  the  deed  to  complainant,  which 
referred  to  "children  of  the  grantor,"  the  court 
did  not  err  in  refusing  to  order  such  children 
to  be  made  parties. 

10.  Complainant  and  her  husband  made  a  deed 
to  property  to  G.  to  secure  his  services  in  at- 
tending to  litigation  wherein  such  property  was 
attached.  The  deed  was  absolute  on  its  face, 
bnt  a  written  agreement  subsequently  made 
showed  that  the  proceeds  were  to  be  held  in 
trust  by  G.  after  taking  out  remuneration  for 
his  services.  The  property  was  not  sufficient- 
ly described  in  the  agreement.  G.  and  the 
husband  being  dead,  complainant  had  to  rely 
on  her  own  testimony  solely  to  show  that  the 
agreement  referred  to  the  property  in  contro- 
versy covered  by  the  deed.  Bcld,  that  the 
proof  under  these  circumstances  was  sufficient 
to  establish  a  parol  express  trust  in  favor  of 
the  wife. 

11.  Where  the  evidence  showing  the  existence 
of  a  parol  express  trust  consists  in  part  of  an 
agreement  •ubseqnently  made  recognizing  the 
trust,  the  fact  that  such  agreement  uses  the 
words,  "We  have  this  day  entered  into  this 
agreement, "  does  not  show  that  the  trust  agree- 
ment was  not  made  at  the  date  of  the  deed 
carrying  the  trust 

IZ.  Where  a  husband  conveys  his  property  by 
a  deed  absolute  on  its  face  to  a  third  person 
vitiiout  consideration,  with  the  intention  of 
creating  a  trust  therein  in  favor  of  his  wife, 
though  there  is  nothing  in  the  records  to  show 
the  existence  of  such  trust,  a  Judgment  credit- 
or of  the  trustee,  levying  on  the  property  so 
conveyed,  acqairee  only  the  interests  of  thei 
trustee,  and  no  rights  superior  to  those  ot  the 
Trife. 

13.  Where  no  injury  is  shown  to  have  been 
caused  to  defendant  by  delay  in  bringing  a  snit 
tor  recovery  of  property  levied  on  as  belon{[ing 
to  the  trustee  thereof,  nor  any  evidence  given 
that  complainant  ever  abandoned  her  claims 
thereto,  but  it  appears  that  she  brought  the 
■ait  before  the  expiration  of  the  time  tpFvea  by 
the  statute  of  limitations,  the  defense  of  lachea 
has  no  application. 

14.  Where  parties  fail  to  Incorporate  testi- 
mony used  at  the  trial  in  their  transcript,  the 
coort,  on  appeal,  will  presume  that  they  inten- 
tionally waived  its  presence. 

15.  A.  husband  conveyed  his  property  to  a  trus- 
tee by  a  deed  absolute  on  its  face.  The  evi- 
deaee  showed  that  the  trustee  was  to  pay 
vhatever  recovery  and  expenses  there  should 
be  against  the  husband  in  certain  pending  liti- 
gation, the  remainder  to  be  divided  equally  be- 
tween the  trustee  and  complainant,  the  gran- 
tor's wife.  No  power  was  given  the  trustee  to 
■elL  No  proof  was  given  that  any  recovery 
Tai  ever  obtained  against  the  grantor,  nor 
that  the  trustee  paid  anything  on  account  of 
the  trust.  Defendant,  as  judgment  creditor, 
had  levied  on  the  property  as  belonging  to  the 
trustee  and  bought  the  property  at  an  execu- 
tion Sale  thereunder.  Held,  that  complainant 
was  entitled  to  an  undivided  one-half  interest 
la  the  property,  for  which  defendant  held  the 
title,  and  that  defendant  was  the  absolute  own- 
er ot  the  other  undivided  one-half. 

16.  Where  a  tenant  in  common  claims  the 
ownership  of  entire  property  as  against  a  co- 
tcnaot,  whom  it  keeps  out  of  possession.  It 
■art  acconnt  for  rents  received  during  the 
Venod  ot  nclosion  which  are  In  excess  of  the 
nnanced  valna  ot  the  premises  due  to  Its  im- 
ptovcmenta. 

Appeal  tron  cbancery  court,  WMte  coua^; 
T.  J,  Flsber,  CbanceUor. 


Suit  by  Sarah  Rensbaw-  against  the  First 
Katioual  Bunk  of  Tullahoma  to  recover  land, 
and  tor  an  accounting,  etc.  From  a  judg- 
ment In  tftvor  of  plaintiff,  defendant  appeals. 
Affirmed. 

W.  T.  Murray  abd  Smith  &  Son,  for  ap- 
pellant   Jarvis  &  Hill,  for  appellee. 

NEIL,  jr.  The  first  question  made  In  the 
,  asslgniBent  of  errors  in  this  case  la  upon 
the  refusal  of  the  court  to  sustain  the  de- 
murrer to  the  bilL  It  therefore  becomes  nec- 
essary to  set  out  the  substance  of  the  bill 
and  the  demurrer. 

The  bin  was  filed  on  the  4th  of  September, 
1897.  It  contains  the  following  allegations: 
That  the  complainant  Is  the  widow  of  Wil- 
liam Benahaw,  who  died  In  the  state  of 
Texas  In  the  year  1887;  tbat  she  and  her 
husband  resided  In  Sparta,  Tenn.,  until  the 
year  1888,  when  they  removed  to  Texas, 
where  she  and  her  husband  resided  up  to 
Ms  death,  and  where  she  has  resided  ever 
since;  that  her  husband  was  the  owner  of 
valuable  real  estate  In  White  county,  this 
states  In  the  town  of  Sparta,  bounded  on 
the  east  by  the  public  square,  on  the  south 
by  B.  Jarvis  and  Vincent,  now  owned  by 
J.  JL  Tubbk  and  on  the  west  by  Jail  street, 
and  <Hi  the  north  by  the  turQpifce  and  JaU 
street;  tbat  on  February  27,  1882,  this  real, 
estate  was  .conveyed  by  William  Benshaw, 
to  bis  agent,  B.  Gist,  by  a  deed  absolute  on 
Its  face,  for  the  recited  consideration  of. 
$200,  but  In  fact  without  consideration,  ex- 
cept as  hereinatter  stated.  It  is  further, 
alleged  that  WUIlam  Benshair  was  then  on 
a  visit  to  Sparta,  and  on  February  20tb  an 
attachment  was  levied  on  the  property  just 
described  in  a  suit  brought  by  W.  B.  Cum- 
mings  and  T.  B.  Biles,  administrator  ot 
J.  J.  Oummings,  deceased,  seeking  to  I>oId, 
WUIlam  Benshaw  liable  as  co-surety  on. 
tjbe  bond  ot  M.  0.  DibbreU,  former  clerkr 
and  master  of  the  chanicery  court  of  White 
county  in  a  suit  then  pending  against  the 
said  nibbrell  and  his  sureties,  known  as 
the  "Bandals  Case";  that  on  May  8,  1882, 
the  said  B.  Gist  entered  into  an  agreement 
with  Cummings  and  Biles,  admlnistratorsf 
in  which  he  stipulated  that  he  only  took  title 
to  said  property  in  trust  under  said  deed  for 
WUIlam  Benshaw,  and  tbat  the  property 
should  be  sold  subject  to  any  decree  against 
Benshaw  In  tbe  cause;  that  this  agreement) 
was  entered  of  record  in  the  chancery  court 
ot  White  county  in  the  case  of  Cummlnga 
and  BUes  against  WUIlam  Benshaw  and  B. 
Gist  on  Rule  Docket  No.  24,  page  21.  It 
is  further  alleged  tbat  at  the;  time  tbe  deed 
was  executed  by  Beasbaw  and  Gist  an  agree- 
ment was  entered  Into  between  them,  show- 
ing that  B.  Gist  was  then  and  had  been  for 
a  number  of  years  the  agent  ot  Benshaw, 
taking  the  title  to  said  lot,  and  tbat  when  the 
lawsuit  then  pending  should  be  determined 
he  was  to  seU  the  lot,  and,  after  paying 
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any  Judgment  and  costs  that  might  be  ac- 
qaired  against  Kensbaw,  he  Eftiould  pay  one- 
half  of  the  money  to  Renshaw's  wife,  the 
complainant  In  the  present  bill.  It  Is  for- 
tUer  alleged  that  this  agreemeut  was  reduced 
to  writing,  and  was  In  words  and  figures, 
to  wit:  "March  1,  1882,  State  of  Tennes- 
see, White  county.  We,  the  undersigned, 
bare  this  day  entered  Into  an  agreement 
among  ourselves  that  Beojamln  Gist  take 
charge  of  our  town  property  or  lots  In 
the  town  of  Sparta,  and  pay  hia  lawyer's 
fees  himself,  and  defend  the  lawsuit,— that 
is,  against  his  town  property,— and  after  the 
lawsuits  are  settled  that  the  snid  B.  Gist  Is 
to  sell  the  lots  as  be  thinks  best  for  both 
parties,  and  send  one-half  of  what  money 
he,  the  said  Gist,  realizes,  after  setting  off 
the  Judgment  aud  costs,  to  Sarah  Renshaw 
or  her  heirs.  [Signed]  Wm.  Renshaw. 
Benjamin  61st."  It  Is  further  alleged  that 
B.  Gist  paid  no  attorney's  fees  and  per- 
formed no  services,  except  to  make  the 
agreement  In  the  case  of  Cummlnga  and 
Biles,  administrator,  against  Renshaw,  before 
referred  to;  that  Renshaw  died  before  the 
termination  of  the  Randals  suit  above  men- 
tioned, and  before  the  termination  of  the  suit 
of  Cummlngs  and  Biles,  administrator, 
against  him,  and  that  neither  of  these  cases 
was  revived  against  bis  heirs  or  personal 
representatives,  and  no  Judgment  was  ever 
rendered  against  Renshaw  in  those  cases; 
that  a  final  decree  was  rendered  in  the  Ran- 
dals case  before  the  filing  of  the  present 
bill,  and  the  case  of  Cummlngs  and  Biles, 
administrator,  against  Renshaw,  was  dis- 
missed some  years  prior  to  the  filing  of 
the  bill.  It  is  further  alleged  that  while 
these  suits  were  pending  the  defendant  bank, 
on  March  10,  1887,  obtained  Judgment 
against  B.  Gist  and  others  before  a  Justice 
of  the  peace  for  White  county  for  $409.60, 
from  which  an  execution  issued  and  was 
levied  on  the  real  estate  above  described 
aa  the  property  of  B.  Gist  on  November  22, 
1887;  that  the  proceedings  in  this  case  were 
returned  to  the  circuit  court  of  White  coun- 
ty, and  a  Judgment  of  condemnation  was 
entered;  that  an  order  of  sale  was  issued 
February  13,  188S,  and  the  real  estate  was 
sold  in  pursuance  thereof  by  the  sheriff  of 
White  county  on  March  10,  1888,  and  the 
defendant  bank  became  the  purchaser  of  the 
land  at  the  price  of  $473.55,  and  on  Septem- 
ber 22,  1880,  took  a  sheriff's  deed  therefor. 
It  Is  further  alleged  that  In  the  fall  of  1893 
the  defendant  bank  entered  upon  the  land 
wrongfully  and  without  authority;  that  Its 
tenant,  William  Lyles,  erected  a  house  there- 
on 22  by  40  feet,  with  a  shed  extending 
20  feet  further,  and  that  this  house  was  on 
the  northeast  corner  of  the  lot,  and  defend- 
ant Is  now  in  possession  of  this  house  and 
shed  through  its  tenants;  that  at  the  same 
time,  in  the  fall  of  1893,  defendant  Cun- 
ningham entered  wrongfully  upon  the  lot, 
and  erected  a  bouse  20  by  40  feet  on  the 


southeast  corner  thereof,  and  is  now  in 
possession  of  the  same.  It  is  further  alleged 
that  when  William  Renshaw  died  In  tbe 
state  of  Texas,  In  1887,  about  May  20th. 
he  left  a  last  will  and  testament  before 
his  death,  in  which  he  devised  this  lot  to 
complainant,  and  that  this  will  was  legally 
proved  and  probated  In  the  state  of  Texaa 
It  is  further  alleged  that  William  Renshaw 
was  In  possession  of  the  land  above  de- 
scribed, through  his  agent,  B.  Gist,  and  his 
tenant,  from  18.58  until  his  death,  and  that 
complainant  has  been  In  possession  of  It 
through  Gist  and  bis  tenants,  except  the 
portion  wrongfully  taken  possession  of  by 
tbe  bank  and  Cunningham,  since  the  death 
of  her  husband;  that  she  is  the  owner  of 
this  land,  and  the  defendant  bank,  Lyles, 
and  Cunningham  should  be  ejected  there- 
from and  made  to  account  to  her  for  rents, 
and  that  the  sheriff's  deed  should  be  re- 
moved as  a  cloud  upon  her  title;  and  that, 
in  the  event  the  court  should  hold  that  61st, 
under  his  contract  with  Renshaw,  took  title 
to  the  land  In  trust  for  himself  and  the 
complainant,  and  that  the  bank  acquired 
the  Interest  of  B.  Gist  by  Its  purchase  at 
tbe  sberUTB  sale,  then  complainant  la  en- 
titled to  ao  undivided  half  interest  in  the 
lot,  and  the  same  should  be  partitioned  in 
kind  between  her  and  the  defendant  bank. 
The  prayer  of  the  bill  is  that  defendants 
be  ejected  from  the  land;  that  complainant 
have  an  account  of  tbe  rents;  that  tbe  aber- 
UTs  deed  be  removed  as  a  cloud  upon  tbe 
complainant's  title;  that.  In  the  event  the 
court  should  hold  that  B.  Gist  acquired  title 
to  the  land  in  trust  for  himself  and  complain- 
ant, and  his  interest  passed  to  the  bank, 
then  that  the  land  be  partitioned  between 
complainant  and  the  bank. 

The  bank  filed  its  demurrer  to  the  bill, 
containing  the  following  grounds:  First,  that 
the  bill  shows  no  cause  of  action,  in  that  the 
written  contract  averred  upon  by  the  com- 
plainant shows  upon  its  face  that  it  is  ab- 
solutely void,  because  It  was  a  contract  be- 
tween the  parties,  if  a  contract  at  all,  for 
the  maintenance  of  a  certain  lawsuit  then 
pending  in  the  chancery  court  at  Sparta, 
Tenn.,  and  is  therefore  void  under  tbe  stat- 
ute laws  of  Tennessee,  and  also  in  that  tbe 
contract  does  not  contain  "any  legal  and 
proper  description  of  tbe  property."  The 
second  ground  of  demurrer  Is  Bubstantially 
the  same  as  that  portion  of  the  first  which 
refers  to  maintenance,  with  the  addition  that 
the  bill  shows  a  champertous  agreement 
The  third  ground  is  in  the  following  words: 
"It  api)ears  from  the  face  of  complainant's 
bill  that  an  absolute  deed  was  executed  by 
William  Renshaw  to  Benjamin  Gist  vesting 
him  with  a  fee-simple  title  to  the  property  in 
question  without  reservation,  and  that  the 
First  National  Bank  of  Tullahoma,  the  de- 
fendant herein,  while  the  title  was  in  said 
Gist  levied  upon  the  property;  that  the  same 
was  regularly  sold  under  said  levy,  and  a 
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sheriff's  deed  executed;  that  tbe  defendant 
took  possession  of  the  land  under  the  deed. 
These  facts,  appearing  upon  the  face  of  the 
complainant's  bill,  constitute  tbe  defendant, 
the  First  National  Bank  of  Tullahoma,  an 
Innocent  purchaser  for  value.  Hence  It  ap- 
pears from  the  face  of  the  bill  that  complain- 
ant has  no  right  to  recover  as  against  this 
respondent"  The  fourth  ground  of  demur- 
rer is  in  substance  the  same  as  tbe  third. 
The  demurrer  was  overruled  by  the  chan- 
cellor, ■whereupon  the  defendant  answered. 

The  answer  Is  in  substance  a  denial  of  all 
the  nllegatlons  In  the  bill,  except  the  follow- 
ing:   It  admits  the  land  In  controversy  was 
once  owned  by  William  Rensbaw;    that  he 
conveyed  it  to  Benjamin  Gist,  and  an  attach- 
ment was  levied  on  it  In  a  suit  brought  by 
W.  B.  Cunningham  and  T.  B.  Biles,  adminis- 
trator of  Cunningham,  deceased,  seeking  to 
hold  William  Renshaw  liable  as  co-surety  on 
the  bond  of  M.  C.  Dibbrell,  former  clerk  and 
master  of  the  chancery  court  of  White  coun- 
ty. In  a  suit  therein  pending  against  Dibbrell 
and   his   sureties,    known    as    the    "Randal 
Case";    that  prior   to  the  10th  of  March, 
1S67,  B.  Gist  was  indebted  to  the  bank  for 
money  borrowed  of  the  defendant  by  Gist; 
that  on  the  10th  day  of  March,  1887,  the  bank 
recovered  Judgment  against  Gist  for  $409.60, 
and  In  November,  1887,  the  bank  caused  an 
execution  to  issue  on  said  Judgment,  which 
was  levied  upon  the  real  estate  described  in 
the  bill  as  the  property  of  Gist;    that  said 
execution,  together  with  the  papers  In  the 
cause,  were  returned  to  the  circuit  court  of 
White  county,  and  on  February  13,  1888,  un- 
der the  levy  an  order  of  sale  was  issued  to 
the  sheriff  of  White  county,  and  after  ad- 
vertising and  giving  notice  required  by  law, 
on  the  10th  of  March,  1888,  he  sold  the  prop- 
erty at  public  sale,  when  the  bank  became 
the  purchaser  at  $473.56;  that  the  bank  took 
a  sheriff's  deed  for  this  property  on  the  22d 
of  September,  1890;  that  thereui>on  the  bank 
took  Immediate  possession,  and  has  held  poa- 
session  of   it  since   by   its   tenants,   among 
vbom  ar«   the   defendants   William   Lyle« 
and  Cunningham.    All  the  other  allegations 
of  the  bill  are  denied.    In  addition  the  de- 
fendant  pleads    the    following    special    de- 
fenses: "Re8i>ondent  avers  that  at  the  time 
It  loaned   Benjamin    Gist   the   money,    for 
which  he  executed  notes,   and  upon  which 
notes  the  Judgment  averred  against  B.  Gist 
was  rendered,  the  records  of  the  county  of 
White,  state  of  Tennessee,   show  that  th« 
said  Gist  was  the  owner  in  fee  of  said  prop- 
erty sned  for  in  complainant's  bill,  title  hav- 
ing been  vested  in  him  by  said  deed  execut- 
ed by  William  Renshaw  to  said  Gist.    Upon 
the  strength  of  this  title  to  said  property 
this  respondent  loaned  to  said  Gist  this  mon- 
V,  Gist  bdng  In  possession  of  the  said  prop- 
erty at  the  time,  claiming  it,  owning  and 
osing  It  as  his  own;   no  written  contract  or 
*<reement  between  Gist  and  Rensbaw  hav- 
ing ever  at  any  time  been  recorded  In  the 


register's  office  of  White  county  or  else- 
where, placing  any  limitation  whatever  upon 
said  Glsf  s  title  to  said  {Hroperty,  and  respond- 
ent having  no  notice  whatever  of  any  such 
paper,  if  any  In  truth  was  ever  executed, 
which  Is  denied,  or  having  any  notice  what- 
ever of  any  limitation  or  restriction  upon  the 
said  Gist's  titie  as  shown  by  said  deed.  It 
therefore  avers  that  if  tbe  arrangements 
mentioned  by  complainant  In  her  bill  were 
made  as  stated  therein,  which  Is  not  herein 
Intended  to  be  admitted  or  denied,  this  re- 
spondent having  parted  with  its  money  on 
the  faith  of  the  solvency  of  said  Gist,  as  It 
was  made  to  appear  from  the  face  of  the  rec- 
ord, neither  complainant  nor  William  Ren- 
sbaw could  be  beard  to  set  up  a  secret  un- 
derstanding between  themselves,  as  against 
this  respondent,  after  having  held  Gist  out 
to  the  world  as  holding  and  as  the  owner  of 
the  said  property,  and  thereby  enabling  him 
to  obtain  credit  on  the  faith  of  his  owner- 
ship of  said  property;  that  complainant  can- 
not be  heard  to  set  up  such  secret  arrange- 
ment as  against  respondent,  as  she  and  every 
one  claiming  under  such  arrangement  are 
estopped  to  call  In  question  the  character  of 
the  deed  as  It  appears  upon  Its  face,  especial-* 
ly  with  reference  to  this  respondent,  who 
jE>arted  with  Its  money  upon  the  credit  given 
said  Gist  upon  the  strength  of  said  deed." 
A  special  defense  appears  in  the  following 
language:  "Respondent  Is  advised,  and  upon 
this  advice  avers,  that  the  arrangement  aver- 
red upon  In  complainant's  bill,  if  It  ever 
was  In  truth  and  fact  made  between  Gist  and 
Renshiiw,  Is  absolutely  void  for  champerty, 
because  it  was  an  undertaking  upon  the  part 
of  Gist  to  maintain  a  lawsuit  in  violation  of 
the  statutes  of  Tennessee."  Another  special 
defense  is  in  the  following  words:  "Respond- 
ent avers  that  heretofore,  on  the  12th  day 
of  March,  1894,  Sarah  Renshaw,  tbe  com- 
plainant In  this  suit,  filed  a  bill  against  this 
respondent  and  others  In  the  chancery  court 
of  White  county,  Tennessee,  seeking  to  re- 
cover tiie  property  described  In  complainant's 
bill  and  have  respondent  ejected  therefrom, 
and  to  have  complainant's  deed  executed  by 
the  sheriff  of  White  county  declared  a  cloud 
upon  her  alleged  titie,  and  removed  aa  such; 
said  suit  being  an  action  of  ejectment  in 
chancery  to  remove  the  same  deed  as  a  cloud 
upon  her  alleged  title,  about  the  same  sub- 
ject-matter of  this  suit,  and  between  the 
same  parties.  It  Is  averred  that  the  subject- 
matter  and  the  parties  to  said  suit  are  the 
one  and  the  same  with  the  subject-matter 
and  the  parties  to  this  suit;  said  suit  being 
No.  1,61C  of  this  court  Said  bill  was  an- 
swered, proof  taken,  and  the  cause  deter- 
mined upon  Its  merits,  and  complainant's  bill 
dismissed." 

The  chancellor  decreed  as  follows:  "That 
on  ITebruary  27,  1882,  William  Renshaw  con- 
veyed by  deed  absolute  on  Its  face  certain 
real  estate  in  the  town  of  Sparta,  Tenn., 
[describing  It],  but  said  deed  was  without 
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conslderatloa,  and  a  trust  was  reserved  at 
tlie  time  by  an  agreemeoit  of  tbe  parties  in 
favor  of  the  complainant,  Barah  Benshaw, 
wife  ot  the  said  WiUiam  Bensbaw,  of  aaid 
land,  and  that  under  said  trust  she  is  en- 
titled to  a  sale  of  said  real  estate,  and,  after 
paying  any  sum,  under  the  reference  heF»- 
after  ordered,  adjudged  against  said  real  es- 
tate, if  anything,  one-half  of  the  proceeds 
arising  from  tbe  sale  of  the  same  be  paid  to 
the  said  Sarah  Renshaw,  and  that  defend- 
ant bank  is  entitled  to  the  remaining  half 
hiterest  in  the  proceeds,  having  purchased 
the  property  at  the  sherllTB  sale  as  tbe  prop- 
erty of  B.  Gist.  The  cause  Is  referred  to 
the  master  to  taice  proof  and  report  -what 
sum,  if  any,  was  paid  B.  Gist  on  judgment 
recovered  in  the  supreme  court  of  Tennessee 
in  the  cause  of  Whitman,  Administrator,  v. 
M.  C.  Dlbbrell  et  al.,  on  saJd  Judgment  and 
costs,  if  anything,  and  ttie  proceeds  will  be 
divided  after  paying  the  same  as  herein 
described.  It  is  therefore  decreed  by  the 
court  that  the  master,  after  advertising  as 
required  by  law,  shall  proceed  to  sell  said 
real  estate  [setting  out  the  terms].  The  cost 
of  the  cause  will  be  paid  by  defendant  banic, 
for  which  execution  wiU  Issue  as  at  law." 
From  so  much  of  tbe  decree  as  adjudged  that 
complainant  was  entitled  to  one-balf  of  tb^ 
proceeds  of  the  land  sued  for,  and  from  so 
much  of  the  decree  as  ordered  a  sale  of  the 
land  for  the  purpose  of  divlBlon,  the  defend- 
ant prayed  an  appeal,  which  was  granted, 
and  errors  have  been  assigned. 

The  errors  assigned  by  the  defendant  are 
as  follows:  (1)  That  the  chancellor  erred  In 
overruling  the  defendant's  demurrer.  (2) 
That  he  erred  in  allowing  the  plaintiff  to 
read  the  testimony  of  Sarah  Benshaw.  (3) 
That  he  erred  In  not  sostainlng  the  defend- 
ant's exception  to  that  part  of  Sarah  Ben- 
Shaw's  deposition  wherein  she  testified  that 
no  consideration  whs  paid  by  Benjamin  Gist 
for  the  property.  (4)  That  the  court  erred 
in  permitting  the  complainant  to  read  the 
paper  writing  purporting  to  be  the  written 
agreement  between  William  Renshaw  and 
Benjamin  Gist,  over  the  objection  of  the  de- 
fendant; tbe  paper  not  being  proven  as  re- 
quired by  law,  also  not  d/escrlblng  the  land, 
and,  therefore,  void  for  uncertainty.  (5) 
That  the  court  erred  In  not  dismissing  com- 
plainant's bill,  and  In  not  decreeing  in  favor 
of  the  defendant,  because  the  matters  in  con- 
troversy between  these  parties  had  been  set- 
tled in  a  former  suit  of  Sarah  Benshaw 
against  the  First  National  Bank  of  Tulla- 
homa.  (6)  Tbe  court  eired  In  overruling  de- 
fendant's exception  to  the  testimony  of  W. 
J.  Farrls  with  reference  to  tbe  handwriting 
of  Bensbaw,  becatse  the  witneSB  did  not 
qualify  himself  to  speak,  not  showing  that 
he  knew  the  handwriting  of  said  Benshaw. 
<7)  That  the  court  erred  In  permitting  the  de- 
fendant to  read  from  the  transcript  of  the 
record  of  Whitman  against  Dlbbrell,  of  Biles, 
administrator,  against  Dlbbrell,  and  of  Bllea, 


administrator,  against  Renshaw.  (8)  That 
the  court  erred  in  holding  and  decreeing, 
from  tbe  proof  on  file  In  the  case  and  the 
entbre  record,  "that  on  February  27,  18S7, 
William  Rmshaw  conveyed  by  deed  absolute 
on  Its  face  the  real  estate  in  controverfiy, 
and  that  said  deed  was  without  consideration, 
and  a  trust  was  reserved  at  the  time  by 
agreement  of  the  parties  in  favor  of  Sarah 
Behshaw,  wife  of  the  said  William  Renshaw, 
on  said  land,  aixd  that  under  said  trust  Sarah 
R^shaw  was  entitled  to  a  sale  of  said  real 
estate,  and,  after  paying  any  snm,  under  the 
reference  hereinafter  ordered,  adjudged 
against  said  real  estate,  If  anything,  that  ime- 
half  of  IJbe  proceeds  arising  from  the  sale 
of  the  same  be  paid  to  the  said  Sarah  Ren- 
shaw, and  the  defendant  bank  is  entitled  to 
the  remaining  half  interest  in  the  proceeds, 
having  purchased  the  property  at  the  sher- 
ifTs  sale  as  the  prox>erty  of  Benjamin  Glsf; 
there  being  no  evidence  in  the  record  to  sus- 
tain such  holding.  (9)  That  the  court  erred 
in  not  holding  that  the  defendant  gave  credit 
to  Gist  upon  the  strength  of  his  ownership  of 
this  property,  and  that  it  so  purchased  and 
went  into  possession  of  the  property  without 
any  knowledge  of  the  trust,  and  therefor* 
the  secret  trust  on  this  property  could  not 
have  prevailed  against  the  plaintiff,  who  had 
traded  with  Gist  upon  the  strength  of  his 
ownership.  (10)  That  the  court  erred  In  not 
holding  that  the  defendant,  under  the  facts 
of  this  case,  was  an  Innocent  purchaser  for 
value  of  the  property  without  notice  of  the 
equity  of  the  plaintiff,  Mrs.  Renshaw.  (n) 
"The  court  erred  In  not  holding  and  decree- 
ing that  the  trust  sought  to  be  set  up  In  com- 
plainant's bill  was  a  secret  and  clandestine 
trust,  and  that  the  same  could  not  avail  tbe 
complainant  as  against  the  defendant,  who 
gave  credit  to  and  traded  with  Gist  upon  tbe 
strength  of  the  original  conveyance,  believing 
him  to  be  the  owner  of  the  property;  that, 
complainant  having  allowed  the  title  to  the 
property  to  remain  in  Gist  for  fifteen  years, 
and  having  allowed  the  defendant  to  deal 
with  the  property  upon  the  strength  of  tbe 
ownership  of  Gist  by  lending  the  money  and 
making  the  sale,  and  allowing  the  defendant 
to  remain  In  possession  for  seven  years  and 
placing  valuable  Improvements  upon  tbe 
same,  the  court  sbould  have  held-  that' the 
complainant  was  estopped  by  all  of  these 
facts,  and  could  not  recover,  and  should  have 
decreed  for  defendant."  (12)  That  the  court 
erred  In  not  holding  that  complainant,  Samb 
Renshaw,  was  estopped  by  laches  from  set- 
ting up  a  claim  to  the  property  under  said 
writing  sued  on  In  this  case.  (13)  That  tbe 
paper  writing  which  is  sought  to  be  set  op 
by  complainant's  bill,  and  which  Is  sought 
to  be  enforced,  so  as  to  create  a  trust  In  fa- 
vor of  Sarah  Benshaw,  Is  absolutely  void  un- 
der the  statute  of  frauds  and  under  our  regis- 
tration law,  because  the  same  was  a  secret 
and  clandestine  writing,  purporting  to  create 
a  trust  In  the  property,  wUch  was  never  reg- 


Digitized  by 


Google 


Tenn.) 


BENSHAW  T.  FIBST  NAT.  BANK. 


199 


tetered  and  ef  wtdch  tlie  defendants  had  no 
notice.    (14)  "It  appears  from  the- HUcT  writ- 
ten by  Benjamin  aiat  that  WUUam  Senabaw 
died  ieartng  tdilldzen.    It  appears  from  com- 
plainanfa  blU  ttiat  complainant  avers  tbat 
said  B«nabaw  died  leaving  a  will,  In  wbicb 
be  willed  ber  bla  interest  in  tbe  lot  in  con- 
trovetsy.    This  averment  In  the  bill' was  de- 
nied by  the  answer.    Xta«  teoocd  is  absolutely 
siloit  upon  the  subject;  no  will  being  filed, 
and  JM>  proof  being  made  as  to  whether  one 
was  executed  or  not    The  court,  therefore, 
«ned  in  not-  decreeing  that  ttK  children  of 
Wiiliam  Benabaw  were  neoeisary' parties  to 
this  suit"    (15)  Tbe  court  erred  in  not  de- 
creeing that  tiie  defmdant,  under  its  execu- 
tion sale  and  sheriff's  deed,  did  acquire  a 
right  to  all  the  interest  that  Benjamin  Gist 
had  in  the  property,  and  tbat,  in  the  eveot 
Gist  was  found  to  have  paid  anything  on 
account  of  tbe  Bandals  recovery  ijnder  the 
reference  made  In  the  final  decree,  whatever 
amount  was  found  to  have  been  paid-  by  Olst 
should  have  been  decreed  to  the  defendant 
In  addition  to  the  half  Interest  in  the  prop- 
erty.   (16)  Tbat  the  court  erred  in  directing 
a  sale  of  the  property  In  controvensy  for  dis- 
tribution of  proceeds;  no  such  decree  being 
authoTiaed  under  the  ideadlngs  in  this  case. 
UT)  "It  bM  been  seen  >QMit  tbe  defendant 
has    placed    valuable    improvements    upon 
this  property.    The  court  erred  In  ditecting 
a  sale  of  this  property  without  in  any  way 
protecting  tbe  interest  of  the  defendant  on 
account  of  the  investment  made  by  placing 
the  improvements  upon  the  property,  or  on 
aeoount  of  the  enhancement  of  the  value  of 
the  property  by  the  IB^)rovement8.    If  tbe 
decree  apon  the  main  question  in  this  case 
thooid  be  found  correct,  then  tbe  court  erred 
in  not  decreeing  the  defendant  entitled  to 
the  value  of  Its  betterments,   and   in   not 
rwarding  a  refwence  to  tbe  master  to  ascer- 
tain the  same."    (18)  "The   court  erred   in 
finding  in  favor  of  complainant,  because  of 
tke  total  variance  between  the  pleadings  and 
the  proof  in  tbe  case.    The  bill  is  a  straight 
ejectment  bill,  and  the  evidence  wholly  fails 
to  show  any  title  whatevw  in  tbe  complain- 
ant  It  does  not  show  any  state  of  facts 
tliat  would  warrant  tbe  court  In  decreeing 
In  favor  of  the  eomplalnant;  it  not  appearing 
afflnnatively    that    WUUam   Benahaw    died 
l«arlng  no  heirs  at  law,  and  It  not  appearing 
atBrmatively  that  be  had  tiUe,  and  it  appear- 
ing affirmatively  tbat  he  had  by  absolute 
deed  parted  with  his  title  before  his  death, 
and  It  also  appearing  tbat  the  allegations 
•Dd  averments  of  complainant's  bill  are  whol- 
ly InsnfBclent  as  a  bill  to  set  up  an  express 
written  trust." 

We  shall  not  nndertalce  to  dintose  of  these 
•ereral  assignments  of  error  in  the  order  in 
which  they  appear,  but  according  to  what 
Mems  to  u>  the  logical  order.  But  first  in 
munerical  order,  as  well  as  in  logical  se- 
quence, is  that  portion  «f  the  demurrer  that 
tttacka  tbe  bill  because  it  shows  a  case  of 


maintenance.  Tbe  substance  of  the  matter, 
as  It  appears  upon  the  face  of  the  bill,  with 
regard  to  this  particular  point,  is  tbat  WU- 
Uam Benshaw  lived  in  Texas,  but  was  sued 
In  White  county,  this  state,  bis  property  be- 
ing attached  to  secure  the  payment  of  the 
UabUity  asserted  against  him  as  surety  on  a 
certain  clerk  and  mastei's  bond;  that  he  con- 
veyed his  property  to  B.  Gist  to  first  pay  oiE 
any  recovery  that  might  be  obtained  against 
him  (William  Renshaw)  in  tbat  suit,  and  the 
balance  of  the  proceeds  of  the  property  to  b« 
divided  between  Rensbaw's  wife  and  Gist,— 
so  much  of  the  balance  as  might  be  going  to 
Gist  being  in  tlie  nature  of  compensation  to 
him  for  bis  services.  This  does  not  make 
•at  a  case  of  illegal  maintenance.  Sherley  r. 
Biggs,  11  Humph.  B3.  What  has  Just  been 
said  is  a  sufficient  reply,  also,  to  so  much  of 
the  demurrer  as  charges  that  tbe  facts  set 
out  in  tbe  biU  make  a  case  of  champerty. 
The  remaining  portion  of  the  demurrer  goes 
to  tbe  reel  merits  of  tbe  controversy,  and  its 
oooalderatlon  wUl  be  postponed  for  tbe  pres- 
ent. 

The  next  in  logical  order  are  those  aasign- 
ments  which  raise  questions  of  evidence. 
The  first  of  these  is  the  second  assignment 
of  error,  concerning  the  competency  of  the 
teBttnwny  of  Sarah  Rensbaw.  There  is-  noth- 
ing in  .the  assignment,  and  it  is  overruled. 
No  reason  appears  why  Mrs.  Benshaw  could 
not  testify  as  to  her  knowledge  of  tbe  mat- 
ters in  controversy.  It  does  not  appear  that 
her  knowledge  of  any  of  the  matters  testified 
to  by  ber  was  by  reason  of  marital  confidence 
between  herself  and  her  husband. 

The  next  assignment  in  order  is  the  third. 
The-substance  of  this  is  that  Sarah  Benshaw 
could  not  prove  by  parol  that  Benjamin  Gist 
gave  no  consideration  for  the  property. 
What  Mrs.  Benshaw  did  testify  was  as  fol- 
lows: "Q.  Did  B.  Gist  pay  anything  for  said 
property,  or  did  he  only  take  the  title  to  said 
property  in  trust  for  you  and  your  husband, 
and  atate  fully  all  about  the  conv«yance  and 
the  consideration?  A.  B.  Gist  paid  nothing 
for. said  property.  The  same  was  conveyed 
to  him  by  myself  and  husband  in  trust  for 
me.  The  property  was  then  in  litigation,  and 
tbe  same  was  conveyed  to  B.  Gist  to  enable 
him  to  sue  in  bis  own  name,  and  it  was  un- 
derstood that  the  same  was  mine.  Q.  Ex- 
«mlne  the  agreement  here  shown  you  and 
maAed  'Exhibit  A'  to  your  deposition,  and 
atate  if  such  agreement  shows  the  terms  and 
eonditlon  of  such  conveyance  to  B.  Gist  A 
It  does  show  the  terms  and  conditions  of 
the  conveyance  of  said  real  estate  to  B.  Gist" 
Tbe  exceptions  taken  to  this  testimony  in 
tbe  court  below  are  as  follows:  "It  Is  not 
competent  to  prove  total  failure  of  consid- 
eration by  parol,  as  tbat  contradicts  tbe  deed, 
and  because  tbe  agreement  Is  in  writing,  and 
that  is  the  best  witness."  These  exceptions 
were  overruled  by  the  chancellor.  There  is 
nothing  in  this  assignment  Proof  can  al- 
ways be  heard  upon  the  ocHuidecatioB  «f 
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a  deed.  Mowry  7.  Davenport,  6  Lea,  80, 
03,  and  authorities  cited  on  the  last  page. 
See,  also,  Baxter  t.  Washburn,  8  Lea,  16; 
White  T.  Blakemore.  8  Lea,  49,  61;  Hill  r. 
McLean,  10  Lea,  107,  114;  Moore  v.  Miller, 
2  Lea,  &43;  Zwlngle  v.  Wilkinson,  94  Tenn. 
246,  28  S.  W.  1096.  In  the  argument  in 
support  of  this  assignment  of  error  It  was 
insisted  that  testimony  of  the  wife  was 
not  sufficient  to  sustain  the  allegation  of 
the  bill,  and  for  this  we  are  cited  to  the 
authority  of  Page  t.  GlUentlne,  6  Lea,  246; 
Grotenkemper  v.  Carver,  9  Lea,  280;  Hardl- 
son  V.  BlUlngton,  14  Lea,  340;  Patton  v. 
Wilson,  2  Lea,  101;  Hyden  v.  Hyden,  6  Baxt. 
406.  This  is  a  different  question  from  that 
made  In  the  assignment  of  errors  just  consid- 
ered, and  will  be  disposed  of  in  its  proper 
connection. 

The  next  assignment  of  error  In  loj^cal 
order  la  the  seventh,  to  the  effect  that  the 
court  erred  in  permitting  the  defendant  to 
read  from  the  transcript  of  the  record  of 
Whitman,  administrator,  against  Dlbbrell, 
of  Biles,  administrator,  against  Dlbbrell,  and 
of  Biles,  administrator,  against  Bensbaw. 
The  language  in  the  bill  of  exceptions  upon 
this  subject  is  as  follows:  "On  the  trial  of 
the  cause  the  records  in  the  cases  of  [nam- 
ing the  cases  Just  mentioned],  determined 
in  this  court,  were  read  as  evidence,  being 
the  pleadings  and  decrees  in  said  cause,  but 
not  evidence  taken  therein.  The  defendant 
excepted  to  the  reading  of  the  record  In  the 
case  of  Whitman  v.  Dlbbrell  for  the  follow- 
ing reasons:  (1)  Because  it  is  not  a  full,  true, 
and  perfect  record  of  the  entire  case,  which 
exception  the  court  overruled.  (SQ  Because 
said  case  of  Whitman  v.  Dlbbrell  does  not 
Involve  the  land  sued  for  in  this  case,  nor 
does  It  refer  directly  or  indirectly  to  it,  and 
is  therefore  irrelevant  and  immaterial, 
which  exception  was  by  the  court  overruled. 
(3)  Said  suit  does  not  disclose  any  relation 
between  B.  Gist,  complainant,  and  defend- 
ant, or  either  of  them,  nor  does  it  throw  any 
light  on  the  secret  trust  sought  to  be  set  up 
by  complainant  of  which  the  defendant 
could  be  affected  by  notice,  which  excep- 
tion was  by  the  court  overruled.  (4)  De- 
fendant excepted  to  the  reading  of  the  rec- 
ord in  the  case  of  T.  B.  Biles  v.  O.  O.  Dlb- 
brell et  al.  for  the  same  reason  and  on  the 
same  grounds  on  which  It  excepted  to  the 
reading  of  the  record  in  the  case  of  Whit- 
man V.  Dlbbrell,  and  the  exceptions  were 
overruled."  We  have  before  us  as  a  part  of 
the  record  In  the  present  case  the  follow- 
ing parts  of  the  record  In  the  case  of  T.  R 
Biles  et  al.  against  G.  O.  Dlbbrell  et  al., 
namely,  the  original  bill,  amended  and  sup- 
plemental bill,  and  the  second  amended  bill. 
The  complainants  in  these  bills  were  Thom- 
as B.  Biles,  W.  B.  Cummings,  administra- 
tor of  J.  J.  Cummings,  John  Meek  and  Thom- 
as Meek,  administrators  of  Charles  Meek, 
deceased,  and  Benjamin  Gist  and  William 
Benshaw.    The  defendants  were  G.  G.  Dlb- 


brell, W.  J.  Little  and  wife,  Elmira.  the  ad- 
ministrator of  David  SnodgrasB,  deceased, 
Frank  Snodgrass,  James  Dlbbrell,  and  Maiy 
Dlbbrell.  We  have  also  the  demurrers  and 
answers  of  the  several  defendants  in  the 
cause  and  the  entries  upon  the  rule  docket 
This  does  not  purport  to  be  the  whole  rec- 
ord In  that  case.  The  bill  In  that  case,  so 
far  as  necessary  to  be  noticed,  charges  that 
one  M.  0.  Dlbbrell  had  been  clerk  and  mas- 
ter and  receiver  of  the  chancery  court  of 
White  county,  and  executed  the  bonds  re- 
quired by  law,  and  gives  the  names  of  the 
persons  who  were  sureties  thereon,  among 
whom  were  6.  G.  Dlbbrell,  William  Een- 
sbaw,  J.  J.  Cummings,  Charles  Meek,  and 
Joseph  Snodgrass;  that  prior  to  the  filing  of 
that  bill  suit  had  been  brought  upon  these 
bonds  against  the  sureties  for  money  col- 
lected by  the  clerk  and  master  and  not  ac- 
counted /or.  The  purpose  of  the  bill  was 
to  Impound  a  portion  of  the  estate  of  one 
David  Snodgrass,  deceased,  and  also  to  com- 
pel G.  G.  Dlbbrell  to  contribute.  The  only 
allegation  apparently  referring  to  the  mat- 
ters involved  In  the  present  case  Is  as  fol- 
lows: "Defendant  Benjamin  Gist  would 
charge  that  he  has  become  the  purchaser  of 
certain  town  lots  lying  in  Sparta,  Tenn., 
which  were  attached  In  said  cause  and  the 
property  of  William  Renshaw,  and  that  be 
has  purchased  the  same,  fully  admitting 
said  liability  and  right  of  contribution  to 
the  full  value  of  said  property  when  pu^ 
chased,  and  binds  himself  to  contribute  to 
the  amount  of  the  same  as  such  purchaser 
from  his  complainant,  William  Kenshaw." 
The  only  matter  In  tiie  supplemental  and 
amended  bill  is  embraced  In  the  following 
words:  "That  complainant  Benjamin  Gist 
has  bought  lots  in  Sparta,  Tenn.,  taxed  aa 
the  property  of  William  Renshaw,  and  that 
the  same  is  liable  for  contribution,"  etc 
The  second  amended  bill  contains  nothing 
referring  to  the  matter  in  any  way.  The 
only  parts  of  the  record  of  the  case  of  W. 
B.  Cummings  and  T.  B.  Biles,  administra- 
tor, against  William  Renshaw  before  the 
court  in  the  present  record  is  the  bill  and 
one  entry  on  the  rule  docket.  The  bill  was 
filed  on  the  20th  of  February,  1882,  against 
William  Renshaw,  for  the  purpose  of  com- 
pelling him  to  contribute  to  the  liability 
mentioned  In  the  bill  Just  referred  to  above. 
It  alleged  that  defendant  William  Kea- 
Shaw  was  the  owner  of  several  parcels  of 
land  in  Sparta,  Tenn.,  "bounded  on  the  east 
by  the  public  square,  on  the  north  by  the 
turnpike  or  Bridge  street,  on  the  south  by 
the  property  now  occupied  by  Blanche  Vin- 
cent, and  on  the  west  by  Church  street;  It 
being  the  same  lot  on  which  Nicholas  now 
has  a  blacksmith  shop."  It  was  alleged 
that  William  Renshaw  was  then  In  White 
county,  and  was  seeking  to  sell  or  dispose 
of  this  property,  so  as  to  defeat  the  collec- 
tion of  any  decree  against  him;  that,  imlett 
the  property  should  be  attached  and  WU- 
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liam  RenBbaw  enjoined,  he  would  defeat  the 
collection  of  bis  part  of  the  decree,  amouitt- 
ing  to  about  $1,910.  There  was  a  prayer  for 
an  attachment.  The  attachment  does  not 
appear  In  the  transcript,  but  an  entry  on 
the  rale  docket  shows  that  it  was  Issued 
and  levied.  There  also  appears  In  the  tran- 
script of  that  cause  the  following  agreement 
upon  the  role  docket:  "Complts.,  by  Atty., 
and  Deft,  by  Ben].  Gist,  agree  to  dismiss 
tlie  caase  at  complts'.  cost.  In  considera- 
tion that  the  said  BenJ.  Gist,  as  such  agent 
and  in  his  own  proper  person,  acknowl- 
edges the  liability  of  the  lands  attached  in 
this  cause,  and  agrees  that  the  same  shall 
be  subject  to  the  equities  sought  in  the  bill 
to  the  value  of  the  land  at  this  time.  All 
of  -which  is  in  my  presence  agreed  to,  and 
said  suit  accordingly  dismissed.  This  8th 
May.  1882.  A.  E.  Rhea,  D.  C.  &  M."  The 
record  in  the  causa  of  Whitman,  adminis- 
trator against  Dlbbrell  is  not  a  part  of  the 
transcript  in  this  record.  That  cause  is  re- 
ferred to  in  the  decree  in  the  present  case  as 
baring  been  finally  determined  in  the  so- 
supreme  court.  We  have  caused  the  clerk 
of  the  snpreme  court  to  search  among  the 
records  of  his  office,  but  we  have  been  una- 
ble to  obtain  that  record.  It  results  that 
on  the  assignment  of  error  now  under  con- 
sideration we  shall  hare  to  dispose  of  the 
question  of  the  admissibility  of  only  two 
of  the  records  or  parts  of  records  previously 
mentioBed.  The  assignment  of  error  is  sus- 
tained as  to  Biles  against  Dlbbrell  on  the 
ground  that  the  complete  record  In  the  case 
referred  to  is  not  before  the  court  Carrlck 
T.  Armstrong,  2  Cold.  264;  Lewis  v.  BuUard, 
3  Humph.  207;  Willis  v.  Louderback,  5  Lea, 
S61.  It  is  overruled  as  to  Biles  and  Cum- 
mlngs,  administrator,  against  Renshaw,  be- 
cause there  was  no  exception  made  to  this 
record  In  the  court  below. 

The  next  assignment  In  order  is  the  sixth, 
to  the  effect  that  the  court  erred  in  admit- 
ting the  testimony  of  W.  J.  Farrls  over  the 
defendant's  objection,  on  the  ground  that 
he  did  not  qualify  himself  to  speak  as  to 
the  handwriting  of  William  Renshaw.  The 
substance  of  his  testimony  was  that  he  was 
acquainted  with  the  handwriting  of  William 
Renshaw  when  he  lived  In  Sparta,  which 
was  between  1867  and  1860,  and  that  he 
still  had  some  recollection  of  it;  that  be 
did  not  know  his  handwriting  very  well, 
even  when  he  lived  in  Sparta,  but  had  seen 
blm  write  and  sign  his  name,  and  had  pa- 
pers with  his  signature  to  them,  which  he 
saw  him  write;  that  from  this  recollection 
of  his  handwriting  he  had  no  doubt  but  that 
the  signature  In  question  was  the  genuine 
signature  of  William  Renshaw.  We  think 
that  this  shows  that  he  was  acquainted  with 
the  handwriting  sufficiently  to  make  his  tes- 
timony competent  although  its  probative 
lorce  may  be  weak.  It  may  be  prt^erly 
considered  along  with  other  testimony.  This 
assignment  is  oven-uled. 


The  next  assignment  of  error  In  logical 
order  is  the  fifth,  on  the  subject  of  ree  Judi- 
cata. It  does  appear  that  a  suit  involving 
these  same  matters  was  brought  prior  to  the 
present  suit  that  issue  was  made  and  some 
proof  taKen,  and  that  it  was  dismissed  by 
the  court.  However,  it  was  not  dismissed 
upon  the  merits,  but  simply  because  the 
complainant  failed  to  prosecute  the  case  In 
obedience  to  a  previous  order  made  upon  him 
to  speed  the  cause.  The  order  of  dismissal 
is  in  these  words:  "This  cause  coming  on 
to  be  heard,  the  complainants  failed  to  prose- 
cute their  suit  It  Is  therefore  ordered  that 
complainants'  bill  be  dismissed,  and  that  de- 
fendant recover  of  the  complainants,  and 
B.  G.  Adcock  and  R.  B.  Robinson,  security 
on  the  prosecution  bond,  all  the  unadjudl- 
cated  costs  in  this  cause,  for  wnlch  let  ex- 
ecution Issue."  This  was  not  such  a  dis- 
missal as  would  amount  to  res  Jualcata,  not 
being  upon  the  merits. 

The  next  error  In  logical  order  is  the 
fourth,  to  the  effect  that  the  court  erred  in 
permitting  the  complainant  to  read  the  paper 
writing  purporting  to  be  the  written  agree- 
ment between  William  Renshaw  and  Ben- 
jamin Gist  over  the  objection  of  the  defend- 
ant; the  paper  not  being  proven  as  required 
by  law,  also  not  describing  the  land,  and  be- 
cause It  was  void  for  uncertainty.  The  only 
point  necessary  to  be  considered  at  this  time 
Is  whether  the  paper  was  proven.  The  other 
points  in  the  objection  rest  upon  Its  suffi- 
ciency after  proven,  and  not  upon  its  admis- 
sibility. The  testimony  upon  this  subject  is 
as  follows:  The  original  paper  was  offered, 
and  purported  to  be  signed  by  William  Ren- 
shaw and  Benjamin  Gist  A  copy  of  it  ap- 
pears in  the  bill,  which  we  have  already 
given.  T.  B.  Biles  testifies  that  be  was  well 
acquainted  with  Benjamin  Gist  and  also  with 
his  handwriting,  and  that  the  signature  to 
the  instrument  and  the  entire  body  of  it 
were  In  the  handwriting  of  Gist  D.  R. 
Gist,  a  son  of  Benjamin  Gist,  testifies  that 
he  is  well  acquainted  with  the  handwriting 
of  his  father,  and  that  the  signature  to  the 
instrument  is  that  of  his  father,  Benajmin 
Gist  The  signature  of  William  Renshaw 
Is  also  proven  by  W.  J.  Farrls.  Sarah  Ren- 
shaw testifies  that  she  Is  the  widow  of  Wil- 
liam Renshaw;  that  in  the  year  1859  they 
resided  In  Sparta,  Tenn.;  that  her  husband 
died  May  20,  1887;  that  he  owned  the  real 
estate  in  controversy;  that  their  agent  in 
Sparta  to  look  after  the  property  was  B. 
Gist,  complainant  and  her  husband  having 
removed  to  Texas;  that  she  and  her  hus- 
band visited  White  county,  this  state,  in 
1882,  and  while  on  this  visit  they  conveyed 
the  property  in  controversy  to  B.  Gist  on 
the  27tlj  of  February,  1882;  that  he  paid 
nothing  for  the  property,  and  that  the  same 
was  conveyed  by  her  and  her  husband  to 
Gist  in  trust  for  the  complainant;  that  the 
property  was  then  in  Utigation,  and  was  con- 
veyed to  Gist  to  enable  him  to  sue  in  his 
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own  name,  but  that  It  was  understood  that 
It  was  hers;  that  she  had  examined  the 
agreement  (Exhibit  A,  the  paper  now  In  ooo- 
troTersy),  and  that  it  showed  the  terms  and 
conditions  ot  the  conveyance  of  the  real  es- 
tate to  Benjamin  Gist;  and  that  she  is  the 
same  Sarah  Senshaw  mentioned  In  that 
agreement.  She  also  filed  a  letter  (Exhibit 
B  to  her  deposition),  purporting  to  have  been 
written  to  her  by  Benjamin  Gist  on  the  22d 
of  November,  1802.  In  this  letter  he  refers 
to  an  agreement  about  the  property  in  such 
terms  as  clearly  Indicate  tiat  he  was  refer- 
ring to  the  agreement  now  sought  to  be  in- 
troduced in  evidence,  and  that  he  regarded 
it  as  a  binding  contract  upon  him.  This  let- 
ter was  introduced  on  the  trial,  and  the  ex- 
ception to  it  was  overruled;  but  no  error  is 
assigned  here  upon  the  action  of  the  chan- 
cellor In  refusing  to  exclude  It  Taking  all 
this  testimony  together,  it  is  sufficient  to 
prove  the  execution  of  the  Instrument.  This 
assignment  of  error,  therefore,  Is  overruled 
in  so  far  as  It  raises  an  objectlcm  to  the 
agreement  as  evidence. 

The  next  assignment  In  logical  order  Is 
No.  14,  which  makes  the  point  that  the  let- 
ter Just  referred  to  shows  that  William  Ren- 
shaw  died  leaving  children.  This  is  coupled 
with  the  averment  In  the  bill  that  William 
Renshaw  died  leaving  a  will,  In  which  he 
devised  the  property  to  the  complainant.  It 
Is  said  that  there  is  no  proof  on  this  subject 
In  the  record,  and  therefore  the  court  erred 
In  not  making  the  children  of  William  Ren- 
shaw parties.  In  the  first  place  it  does  BOt 
distinctly  appear  from  the  letter  referred  to 
that  any  chlldran  were  left  by  William  Ren- 
shaw, though  the  writer  seems  to  have  been 
under  the  impression  that  there  were  chil- 
dren. The  point  is,  therefore,  not  proven; 
but,  even  If  It  were,  it  would  be  Immaterial, 
because,  no  will  being  proven,  the  complain- 
ant's rights  would  rest  under  the  contract 
evidenced  by  the  paper  (Exhibit  A)  and  the 
proof  connecting  it  with  the  deed  of  Feb- 
ruary 27,  1882,  and  she  could  test  the  effect 
of  that  under  Oie  present  bill.  The  children 
would  not  be  necessary  parties  for  that  pur- 
pose, inasmuch  as  on  the  face  of  the  instru- 
ment all  of  the  Tights  of  William  Renshaw 
were  conveyed  to  the  complainant  and  to 
Gist;  that  Is,  the  title  was  convejred  to  Gist, 
and  an  interest  in  the  surplus  that  might 
be  left  after  paying  off  the  Judgment  that 
was  contemplated  was  to  be  divided  equally 
between  Gist  and  the  complainant. 

Having  thus  dlvposed  of  all  these  prelim- 
inary matters,  we  now  proceed  to  find  the 
facts  as  they  are  shown  by  the  record.  The 
first  in  order  is  tlie  deed  from  William  Ren- 
shaw and  wife,  Sarah  Renshaw,  the  latter 
being  the  present  complainant,  to  Benjamin 
Gist.  It  is  dated  February  27,  1882.  It  ex- 
presses a  consideration  of  $200  paid  In  hand. 
It  is  an  ordinary  deed  with  covenants  of 
warranty.  The  property  is  thus  described 
therein:    "A  certain  tract  or  parcel  of  land 


In  White  county,  state  of  Tennessee,  as  Col- 
lows:  Lying  and  being  in  the  town  of  Spar- 
ta, White  county,  Tennessee,  supposed  to  be 
two  original  town  lots,  bounded  on  tbe  east 
by  the  public  square,  on  the  north  by  Bridge 
or  Turnpike  street,  en  tlie  west  by  Cburch 
or  Back  street,  and  on  the. south  by  tbe 
northern  boundary  or  Une  of  lot  No.  49,  now 
occupied  by  Blanche  Vincent,— it  being  the 
same  property  bow  occupied  partly  by  the 
8h(H>  of  Wm.  Nictaolas."  It  appears  from  the 
testimony  of  tbe  complainant,  Mrs.  Benshaw. 
that  prior  to  the  year  1859  ahe  and  her  hus- 
band resided  in  the  town  of  fipurta,  this 
state;  tlMit  they  subsequently  temoTjed  to 
Texas,  where  her  husband  died  in  the  year 
1887;  that  her  husband  owned  the  real  estate 
above  described;  that  Benjamin  Gist  was 
his  agent  In  White  county,  this  state,  to 
look  after  this  property;  and  that  sbe  and 
her  husband  visited  White  county  from  tbeir 
home  in  Texas  in  1882.  It  appears  from  the 
record  in  the  case  of  W.  B.  Cummlngs,  ad- 
ministrator, and  T.  B.  Biles,  against  William 
Renshaw,  and  also  from  the  aUegatlons  of 
tbe  bill  and  admissions  of  the  answer,  that 
about  the  time  of  this  visit  a  bill  was  filed 
in  the  chancery  conrt  of  White  county  by 
W.'B.  CummlBgs,  administrator  of  J.  J.  Com- 
mings,  and  T.  B.  Biles,  against  WlWam  Ren- 
shaw, to  force  the  latter  to  centrHrate  to  a 
liability  incurred  by  him  and  his  co-mrettes 
on  a  bond  of  the  defanltlng  clerk  and  mas- 
ter of  White  county,  and  tJ>at  under  this 
bill  the  property  now  in  controversy  was 
attached.  This  bill  was  filed  on  tiie  20th  of 
February,  1882.  The  attachment  was  issued 
and  levied  upon  the  same  day.  The  deed 
from  Renshaw  and  wife,  it  appears,  as  above 
stated,  was  made  a  few  days  thereafter; 
that  Is,  on  the  27th  day  of  February,  1882. 
It  was  acknowledged  on  the  same  day  by 
William  Renshaw  and  his  wife,  Sarah  Ren- 
shaw, the  present  complainant,  before  the 
deputy  county  court  clerk  of  -Urat  county, 
and  was  on  the  same  day  filed  for  registra- 
tion. The  next  thing  that  appears  Is  tbe 
agreement  already  copied  In  the  bill,  and 
which  will  be  again  copied  here  for  conven- 
ience. It  is  as  follows:  "State  of  Tennes- ' 
see,  White  County.  March  1, 1882.  We,  the 
undersigned,  have  this  day  entered  into  an 
agrreement  among  ourselves  that  Benjamin 
Gist  take  charge  of  our  town  property  or  lots 
in  the  town  of  Sparta,  and  pay  his  own  law- 
yer's fees  himself,  and  defend  the  lawsuit, 
—that  is,  against  hisi  tOTvn  property,— and 
after  the  lawsuits  are  settled  that  the  said 
B.  Gist  is  to  seirthe  lots  as  he  thinks  best 
for  both  parties,  and  send  one-half  of  what 
money  he,  the  said  Gist,  realizes,  after  set- 
tling off  the  judgment  and  costs,  to  Sarah 
Renshaw  or  her  heirs.  ISlgned]  Wm.  Ren- 
shaw. Benjamin  Gist."  For  the  next  item 
of  testimony  we  must  recur  to  the  deposition 
of  the  complainant,  Mrs.  Renshaw,  referring 


^  "BlB"  should  probablr  be  ruid  "tUa." 
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to  the  deed  of  February  87,  1882.    She  says 
that  Benjamin  Oiet  paid  nothins  Cor  the  prop- 
erty, but  that  it  was  conveyed  to  him  by 
herself  uid  ber  husband  In  trust  for  her; 
that  It  was  then  In  litigation,  and  -was  ccm- 
veyed  to  Gist  to  enable  hljaa  to  sue  in  his  own 
name,  but  that  it  was  understood  that  it  was 
hers.    Being    asked    about    the    agreement 
above  copied,  and  required  to  examine  it  and 
state  whether  It  showed  the  terms  and  con- 
ditiona  of  tbe  real  estate  now  in  controversy 
conveyed  to  B.  Gist,  she  answered  that  It 
did  show  the  terms  and  conditions  of  that 
conveyance,    and   that  she   was   tbe   same 
Sarah  Keaahaw  mentlooed  In  the  screement. 
Tbe  n^t  item  of  evldmce  is  an  agreement 
appearing  tix>on  the  rule  docket  In  the  case 
of  W.  B.  Ctunmlngs,  adminlstnator,  and  T. 
B.  Biles,   against  William  Bensfaaw.    We 
have  already  set  out  a  copy  of  this  agree- 
ment in  a  former  part  of  the  case  in  consid- 
ering assignment  of  error  No.  7.    We  call 
attention  to  the  fact  that  it  purports  to  ^e 
made  by  Benjamin  Gist  as  agent  for  William 
Rendiaw;    that  it  was  agreed  by  Gist  as 
soeh  agent  and  in  proper  person;    that  the 
lots  attached  in  that  cause,  being  tbe  same 
lots  in  controversy  here,  were  liable  to  tbe 
claim  set  op  in  the  bill  In  that  case;   and 
upon  this  agreement  that  bill  was  dismissed. 
This  agreement  is  dated  on  the  8th  day  of 
May,  1882.    The  next  Item  of  evidence  is  a 
letter  written   by  Benjamin   Oist  to  Mrs. 
Benshaw.   dated  November  22,   1892.    The 
valae  of  this  letter  as  evidence  resides  in 
the  fact  that  It  contains  merely  tncidental 
nterence  to  the  above  agreement,  and  treats 
it  as  a  matter  of  course,  and  as  expreeeiqg 
tbe  rights  of  the  respective  parties  with  re- 
gard to  the  property.    First,  tbe  letter  in- 
forms us  of  a  controversy  that  the  writer 
of  It  had  with  certain  parties  with  whom 
be  was  bound  on  a.  debt,  and  shows  that  one 
ot  them  had  taken  Judgment  against  him  for 
the  money,  and  be  had  the  Judgment  levied 
apoa  the  lots  and  had  sold  them  for  the  debt 
The  letter  mentions  the  fact  that  her  former 
attorneys,  Robertson  &  Adcock,  had  written 
a  letter  to  her  to  get  "the  children"  to  bring 
»nIt-to  recover  the  property,  and  says  that 
the  pnrpose  was  to  "bpnt  the  bank,  and  let 
the  bank  and  Marchbanks  fight  it  otit,  and 
get  the  property  loose,  and  let  me  send  yon 
one-half,  as  my  agreement  says  to.    I  have 
■Bade  a  long  and  hard  fight  for  the  pro^perty, 
■Dd  I  am  still  going  to  fight  <«,  if  I  have 
to  pay  everything  that  comes  up."    Contln- 
obig,  the  letter  says:    "Robertson  &  Adcock 
tty,  if  we  can  get  a  suit  np  in  yoor  chil- 
dren's name.  It  will  be  no  trouble  to  beat 
the  bank.     So  I  have  got  them  paid  to  law 
tbe  thing  through,  and  it  wcMi't  cost  none  of 
them  a  cent,  for  I  will  see  to  that,  only 
their  consent  to  beat  the  bank  and  March- 
btnks  ont  of  their  claims  on  the  lots,  and, 
tf  I  da  I  think,  from  whnt  Judge  Webb  tells 
me,  I  will  get  the  whole  thing  cut  loose  next 
Mtreb.    The  property  is  worth  about  91,200. 


I  think  that  is  as  much  as  it  can  be  sold  for 
in  cash,  and.  If  times  don't  get  better,  I 
don't  know  whether  It  can  be  sold  for  over 
$1,000  or  not  Don't  listen  to  any  tales,  for 
the  record  will  show  tbe  facts  in  the  whols 
case.    Your  friend,  totevex,  B.  Gist" 

It  is  insisted  that  tbe  rule  laid  down  in 
Page  V.  GiUentlne,  6  Lea,  240,  Grotenkemper 
V.  Carver,  9  Lea,  280,  Hardison  v.  Billing- 
tou.  14  Lea,  346,  and  Gates  v.  Card,  83 
Tenn.  841,  24  B.  W.  466,  and  reaffirmed  in 
Insurance  Go.  r.  Shoemaker,  95  Tenn.  72, 
81  S.  W.  270,  controls  in  this  case.  "Ehe  sub- 
stance of  those  cases  is  that  a  resulting 
tmst  in  favor  of  a  wife  in  land  in  her  bus- 
band's  name  cannot  be  iset  up  by  the  un- 
supported testimony  of  the  husband  and 
wife.  This  rule  does  not  apply  in  this  case, 
because  no  such  attempt  is  made  here. 
However,  we  are  of  the  opinion  that  tbe 
underling  principle,  substantially  applied 
in  the  rases  referred  to,  is  controlling  here; 
that  underlying  principle  being  that  In  ot- 
der  to  establlBb  a  trust  In  favor  of  one 
person  In  lands  standing  In  the  name  of 
another,  the  proof  should  be  strong  and  clear, 
and,  further,  that  it  should  not  rest  alone 
upon  the  testimoJiy  of  the  party  asserting 
die  tnist  But  in  the  present  case  we  do 
not  think  tbe  rule  interferes  with  the  com- 
plainant's right  of  recovery.  If  there  is  noth- 
ing else  In  the  way.  Taking  all  of  the  facts 
together  which  we  have  recited  above,  we 
are  morally  certain  that  the  agreement  of 
March  1,  1862,  was  intended  by  WUllam 
Renshaw  and  Benjamin  Gist  to  express  the 
agreement  entered  into  between  them  at 
the  time  that  the  title  to  the  lots  now  in 
controversy  was  conveyed  to  Gist  on  the 
27th  of  February,  1882.  It  is  true  that  tbe 
written  agreement  does  not  describe  the 
property,  and,  if  the  case  rested  alone  on 
that  paper,  there  could  be  no  recovery  in 
favor  of  the  complainant.  That  paper,  how- 
ever, while  it  does  not  describe  the  prop- 
erty, strongly  reinforces  the  testimony  of 
■idVB.  Benshaw,  and  when,  by  her  testimony, 
it  is  connected  with  the  property,  it  shows 
beyond  controversy  the  terms  nnder  wbiefa 
Benjamin  Gist  took  tbe  title  to  Ute  prop- 
erty. So  we  have  the  ef idence  that  while 
William  Benshaw  and  his  wife  were  on  a 
visit  to  their  old  home  in  Sparta,  bis  prop- 
erty was  attached  to  pay  an  old  UabiUty; 
that  be  was  a  nonresident,  and  could  not 
look  after  the  matter;  that  be  conveyed  tbe 
property  to  Benjamin  Gist  to  secnre  bis 
services  In  giving  attention  to  the  litiga- 
tion; that  Gist  was  to  be  paid  by  a  certain 
portion  of  the  proceeds  of  the  property  after 
the  payment  of  any  liability  that  might  be 
fastened  upon  It  In  the  lawsoU,  and  that 
one'half  of  the  proceeds  of  the  sale  of  the 
property,  when  sold,  would  go  to  Mra  Sarah 
Benshaw,  the  wife  of  William  Benshaw: 
that  Gist  recognized  bis  agency  in  the  agree- 
ment made  on  the  rule  docket  in  the  case 
of  Oummlnga  and  Biles  against  William  Ben- 
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sbaw;  that  years  afterwards  he  acknowl- 
edged the  rights  of  Mrs.  Renshaw  In  the 
prorerty;  that  all  sources  of  Inquiry  appear 
to  he  exhausted,  both  Gist  and  William  Ren- 
shaw being  dead,  and  complainant  being 
thus  deprived  of  their  testimony.  Under 
these  circumstances  we  cannot  entertain 
for  a  moment  the  thought  that  the  present 
claim  Is  a  conspiracy  to  deprive  the  bank  of 
Its  just  rights.  On  the  contrary,  we  are 
fully  convinced  that  the  agreement  copied 
above,  when  connected  by  oral  testimony 
with  the  deed  of  February  27,  1882,  fully 
and  accurately  sets  out  the  manner  In  which 
the  title  to  the  property  was  held  by  Gist. 
We  shall  now  proceed  to  state  the  facts 
concerning  the  bank's  connection  with  the 
property.  The  bank  held  a  $1,000  note, 
with  protest  fees  and  Interest,  on  one  Gracy 
and  Marchbanks.  This  was  past  due  and 
bad  been  protested  for  nonpayment.  On 
this  note  W.  L.  Gracy  was  first  Indorser, 
B.  Gist  was  second  Indorser,  W.  M.  Cooper 
third  indorser,  and  William  T.  Murray 
fourth  Indorser.  Gracy  and  Marchbanks 
had  failed,  and  W.  L.  Gracy  was  thought 
to  be  In  a  failing  condition.  The  cashier 
of  the  defendant  bank  went  with  Mr.  Mur- 
ray to  Sparta  to  see  if  the  matter  could  be 
arranged  and  settled.  At  that  time  the 
entire  debt  could  have  been  made  out  of 
W.  L.  Gracy,  but  Mr.  Marchbanks  was 
anxious  to  save  his  Indorsers  as  far  as  possi- 
ble. All  of  the  parties  were  brought  to- 
gether,—Sir.  Gracy,  Mr.  Gist,  Mr.  March- 
banks,  Mr.  Murray,  the  cashier,  and  Mr. 
Cooler.  Mr.  Marchbanks  said  he  was  will- 
ing to  take  care  of  half  of  the  debt.  If  W. 
L.  Gracy,  the  brother  of  O.  D.  Gracy,  who 
was  a  member  of  the  firm  of  Gracy  & 
Marchbanks,  woi^ld  take  care  of  the  other 
half.  W.  L.  Gracy  would  not  agn:ee  to  this 
and  left  the  room.  It  was  then  said  by 
some  one  present  that  W.  L.  Gracy  would 
have  to  be  forced  to  pay  the  note.  Mr.  Gist 
seemed  very  anxious,  as  he  was  the  next 
indorser  to  Gracy.  Mr.  Marchbanks  then 
said  to  Mr.  Gist  that  he  ought  not  to  be 
anxious  about  the  matter;  that  he  (Gist) 
owed  Marchbanks  an  amount  of  attorney's 
fees  in  excess  of  one-half  of  the  note  In 
question,  and.  If  he  (Gist)  would  arrange 
the  amount  of  those  fees  on  the  note,  March- 
banks  would  credit  Gist  by  the  amount 
Gist  agreed  to  this,  and  asked  the  cashier 
of  the  defendant  bank  if  he  would  lend  him 
the  money  to  pay  the  amount  of  the  fees. 
The  cashier  told  him  be  would  If  Gist  would 
satisfy  him  that  he  was  good  for  the  amount 
and  give  him  solvent  indorsers.  Mr.  Gist 
referred  the  cashier  to  Mr.  Murray,  who  was 
present,  saying  that  Mr.  Murray  knew  he 
had  a  large  amount  of  real  estate  subject 
to  execution.  Mr.  Murray  said:  "I  know 
Mr.  Gist  has  or  claims  to  have  a  great 
deal  of  land,  but  I  do  not  know  the  condi- 
tion of  the  title  to  any  of  it,  except  a  lot 
of  land  here  In  Sparta.    I  know  it  is  clear 


and  unincumbered."    The  foregoing  Is  taken 
from  the  deposition  of  Mr.  Slurray.     He  con- 
tinues:   "I  took  Mr.  Hlckerson,  the  cashier, 
out  to   show  him  the  lot.    Mr.   Hlckerson 
agreed   that   the  lot   made  Mr.    61st   good 
for  the  amount,  but  suggested  that.  If  that 
was  the  extent  of  Mr.  Gist's  property.  If 
it  should  be  transferred  before  the  note  be- 
came due  he  would  then  not  be  good.     Mr. 
Gist  asked  Mr.  Cooper  and  myself   to  In- 
dorse the  note.     We  both  told   him    what 
Hlckerson  said  about  the  transfer  of  the  lot 
and  said  to  him,  if  he  would  promise  us 
not  to  transfer  that  property,  we  would  in- 
dorse the  note.    Mr.   Gist  agreed   tbat  he 
would   not  transfer  the  lot  until  the   note 
was  paid,  and  Mr.  Hlckerson  drew   up  the 
note,   and   Gist  signed  It,  and   Mr.    Co<q)er 
and    I   indorsed   it     Mr.   Hlckerson,    acting 
for  the  bank,  discounted  the  note,  and  took 
the   proceeds   and   placed  to   the  credit  of 
Marchbanks  and  Gracy  on  the  other  note. 
We  sued  Gracy  on  the  balance  of  the  $1,000, 
and  collected  the  money  out  of  him.     Mr. 
Marchbanks  took  this  payment  by   Gist  in 
satisfaction    of    hia   fees,    as    I    understood 
from  them.    The  note  was  executed  to  fur- 
nish Gist  the  money  to  pay  his  debt  to  March- 
banks,  and  this  enabled  Marchbanks  to  pay 
that   amount   less  the  discount,   upon  his 
debt.    •    •    •    Neither  Cooper  nor   myself 
would  have  Indorsed  the  note  if  Mr.  Gist 
had  not  been  the  owner  of  this  lot  and  we 
did  not  do  so  until  he  gave  us  the  promise 
not  to  transfer  the  lot  until  the  note  was 
paid."    The  lot  referred  to  was  the  proper- 
ty now  in  controversy.    The  note  above  re- 
ferred to  by  Mr.  Murray  In  his  deposition 
was  dated  October  29,  1886,  for  $50S.95,  and 
due  at  05  days,  and  was  credited,  January 
21,  1887,  by  $101.40,  paid  by  G.  G.  Dibbrell, 
trustee.     On  the  19th  day  of  February,  1887, 
suit   was   brought   upon   this   note   In   the 
circuit  court  of  White  county.    Judgment 
was  rendered  March  10,  1887,  for  $409.10, 
in  favor  of  the  complainant  the  First  Na- 
tional Bank  of  Tnllahoma.    Execution  was 
duly  issued  upon  this  judgment  on  the  22d 
day  of  November,  1887,  and  was  levied  on 
the  same  day,  and  was  brought  into  court 
by  the  sheriff  with  the  return  that  it  had 
been  levied  on  too  late  to  sell.    Thereupon 
an  order  of  sale  was  issued  to  the  sheriff. 
He  made  a  return  thereon,  showing  that  he 
sold  the  property  on  the  10th  day  of  March, 
1887,  to  the  First  National  Bank  of  TuUa- 
homa  for  $473.15,  and  made  a  sherifCs  deed 
to  the  defendant  bank  on  the  22d  day  of 
September,  1890.    The  bank  thereupon  went 
into   possession  of  the   property.    The  bill 
was   filed   on   the  4th   day   of   September, 
1897,  which  was  within  seven  years  of  the 
time  in  which 'the  defendant  took  possession 
of  the  property.     It  does  not  appear  that  the 
bank  had  any  icnowledge  of  the  claim  now 
asserted  by  Mrs.   Renshaw  at  the  time  It 
made  Its  levy  or  when  It  sold  the  iH-operty, 
nor  docs  the  contrary  appear,  except  aa  may 
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be  Inferred  from  Hr.  Murray's  deposition. 
There  Is,  Indeed,  no  evidence  upon  the  ^mct 
point  in  the  record. 

This  brings  us  to  the  chief  legal  ques- 
tion inyolved  in  the  case.    This  question  is 
whether  the  rights  of  the  Xmvk  as  a  pur- 
cliaser  of  the  property  are  superior  to  the 
rights  of   the  complainant  under  the  trust 
treated  la  her  favor  under  the  deed  of  Feb- 
niary  27,  18S2,  and  the  agreement  of  William 
Renstiaw  and  Benjamin  Gist  with  reference 
thereto.     As  prillmlnary  to  the  settlement  of 
this  question,  -we  must,  however,  first  deter- 
mine the  nature  of  the  trust  that  exists  in 
favM  of  Mrs.  Renshaw.    It  is  not  a  resulting 
trust,  for  the  reason  that  her  money  was  not 
invested  in  the  property,  nor  did  she  In  any 
way  pay  the  consideration.    It  Is  not  an  im- 
plied trust,   in  the  technical  sense  of  that 
term,  as  distinguished  from  a  resulting  trust. 
It  is  not  a  trust  ex  maleflcio,  in  that  its  obli- 
gations do  not  arise  out  of  a  breach  of  duty 
upon  the  part  of  any  one.    It  is  an  express 
trust  but  not  one  evidenced  by  writing,  inas- 
much as  the  agreement  copied  above  does  not 
safflclently  describe  the  property  which  is  the 
subject  of  the  trust.    It  is,  then,  a  parol  ex- 
press trust.    In  the  case  of  Thompson   v. 
Thompson,  decided  by  this  court  at  its  April 
ttsna,  1889,  at  Knoxvllle,  and  alflrmed  by  the 
supreme  court,  reported  lu  S4  S.  W.  146-161, 
we  discussed  this  subject  fully,  and  there  sus- 
tained a  parol  trust  with  regard  to  realty  as 
■gainst  a  subsequent  mortgage  executed  by 
the  trustee  to  secure  his  own  debt.    In  that 
case  the  title  was  upon  the  record  in  M.  B. 
Thompson  alone;  but  the  proof  showed  that 
there  was  a  clear  parol  trust  that  arose  in  his 
wife  at  the  time  the  title  was  taken  to  M.  B. 
Thompson.     In  that  ease  it  was  held  that 
the  seventh  section  of  the  English  statute  of 
frauds,  which  forbids  parol  trusts  in  realty, 
wag  not  re-enacted  in  this  state,  and  hence 
that  parol  trusts  that  were  simultaneous  with 
the  passing  of  the  title  were  good,  and  would 
be  enforced  when  clearly  proven.    It  would 
be  an  unnecessary  consumption  of  time  and 
space  to  repeat  the  discussion  there  appear- 
iDg.    That  case  goes  over  the  whole  matter. 
'A'e  cited  In  that  case  McLanahan  v.  McLana- 
han,  6  Humph.  99,  as  an  Instance  In  which 
a  pnre  pared  trust  in  realty  was  recognized 
and  enforced.    In  that  case  it  appeared  that 
a  tather  conveyed  to  his  son  a  tract  of  land 
hj  an  Instrument  which  was  absolute  on  its 
tace.   A  parol  trust,  however,  was  declared 
at  the  time  to  the  effect  that  the  stm  held 
il>e  property  as  security  for  certain  debts 
which  the  father  owed  blm,  also  to  pay  the 
debts  which  the  father  owed  to  other  persons, 
Ml  lastly,  for  the  benefit  of  the  testator's 
»tfe  and  children.    In  that  case  the  statute 
of  frauds  was  not  pleaded,  and  no  point  was 
made  upon  it;   nor  Is  the  statute  of  frauds 
pleaded  in  this  case.    However,  as  above  in- 
Un>»ted,  It  would  have  been  of  no  avail,  if 
Pl«*<led,  because  the  seventh  section  of  the 
BncUsb  act  was  not  enacted  here.    O^ere  la 


another  case  in  this  state  which  we  did  not 
cite  in  Thompson  v.  Thompson,  but  which 
is  In  line  with  the  doctrine  there  stated.  It 
is  Click  V.  Click,  1  Heisk.  607.  In  that  case 
it  appeared  that  the  husband,  who  was  the 
executor  of  his  wife's  father's  estate,  sold 
certain  land.  It  was  boutrht  by  John  Click, 
the  son,  for  his  mother.  John  Click  subse- 
quently conveyed  it  to  his  father,  Louis  Click. 
The  purchase  was  made  by  John  Click  for 
his  mother,  with  an  understanding  and  agree- 
ment between  the  executors  and  the  mother 
that  the  amount  bid  for  the  land  was  to  be 
deducted  from  her  share  of  her  father's  es- 
tate; hence  no  money  was  paid  and  no  note 
given,  although  the  land  was  sold  on  a  credit 
of  12  months.  It  appears  that  the  amount 
bid  for  the  land  by  John  Click  was  charged 
to  his  mother  by  the  executors  in  their  settle- 
ment, and  it  was  deducted  from  her  share 
of  the  estate.  The  title  of  the  land  was  held 
by  John  Click  for  about  a  year,  when  he  con- 
veyed to  his  father,  Louis  Click,  the  husband 
of  the  complainant,  as  stated.  The  court 
said  that  the  agreement  was  a  valid  one  on 
two  grounds  (page  611):  "First,  as  there  is 
nothing  in  the  record  showing  that  he  [the 
husband]  was  then  In  debt,  he  had  a  i>erfect 
right  to  settle  upon  his  wife,  to  her  separate 
use,  her  share  to  be  d^ved  from  her  father's 
estate,  even  If  his  marital  right  had  attach- 
ed; and,  second,"  etc.  It  is  apparent,  put  on 
this  ground,  that  It  was  a  pure  case  of  parol 
trust.  But  It  Is  unnecessary  for  us  to  pursue 
this  subject,  as  we  have  already  discussed  it 
in  the  case  of  Thompson  t.  Thompson,  which 
was  afilrmed  by  the  supreme  court,  as  already 
stated. 

Having  thus  determined  the  question  of  the 
legality  of  the  trust.  It  remains,  before  reach- 
ing the  crucial  point,  to  dispose  of  an  ob- 
jection made  by  the  defendant,  based  on  the 
fact  that  the  agreement  above  copied  was 
made  upon  the  1st  day  of  March,  1882,  and 
that  on  its  face  It  uses  the  language,  "We, 
the  undersigned,  have  this  day  entered  Into 
an  agreement,"  etc.  The  defendant  puts 
stress  upon  the  expression  "this  day."  We 
are  satisfied,  however,  from  a  survey  of  all 
of  the  proof  recited  above,  that  the  trust 
agreement  was  understood  and  agreed  upon 
between  William  Renshaw  and  Benjamin 
Gist  at  the  time  that  the  latter  took  the  title. 
The  expression  "this  day"  has  reference 
merely  to  the  time  the  writing  was  entered 
into. 

Having  thus  determined  that  there  was  a 
valid  parol  trust  In  the  property  In  contro- 
versy, existing  in  behalf  of  the  complainant, 
Sarah  Renshaw,  the  question  now  to  be  con- 
sidered is  whether  her  rights  thereunder  are 
superior  to  those  of  the  defendant  bank,  or 
vice  versa.  The  superiority  of  the  complain- 
ant's rights  imder  the  facts  stated  admit  of 
no  discussion  In  this  state.  The  point  Is  clos- 
ed by  authority.  Leech  v.  Hlllsman,  8  Lea, 
747;  Colyar  v.  Bank  (Nashville,  January  10, 
1900)  54  S.  W.  977:   CUck  t.  Click.  1  Helsk. 
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6W-^ia;  Sandford  ▼.  Weedoi,  2  Helsk.  71,  SI; 
Bloomer  v.  Bloomer,  6  Bazt.  98,  101;  ETana 
▼.  Land  Co.,  82  Teon.  358,  300-861,  21  8.  W. 
670.  Tliese  cases  lay  down  the  propo8ltlaii> 
In  substanoe,  that  an  execution  creditor  gets 
only  such  Interest  In  property  levied  on  as  his 
ezecntlon  debtor  ovras,  and  must  take  it  sub* 
Ject  to  all  the  trusts  under  vrhicli  the  property 
rests  In  the  hands  of  such  debtor,  and  that  the 
registration  la-ws  do  not  apitly  to  such  a  case; 
no  question  arising  as  to  an  execution  against 
a  vendor  who  has  sold  land  by  an  imreglstered 
deed.  It  Is  broadly  laid  down  in  these  cases 
tliat  the  doctrine  of  caveat  emptor  applies  to 
a  purchaser  at  execution  sale,  even  though 
be  be  a  third  party;  and  for  a  stronger  rear 
son  when  he  is  the  plalntifl  in  the  execution, 
as  here.  This  general  doctrine  Is  announced 
by  the  supreme  court  in  92  Tenn.  360,  361,  21 
S.  W.  672,  673,  in  the  following  strong  terms: 
"Clearly,  a  purchaser  at  execution  sale  stands 
In  no  higher  situation  than  the  execution 
debtor.  The  chancellor,  in.  effect,  treats  the 
purchaser  at  am  execution  sale  with  as  iavop- 
able  conslderaticHi  as  is  extended  to  an  inno- 
cent purchaser  for  a  valuable  consideration 
TTltbont  notice.  This  court,  on  the  contrary, 
bolds  tbat  a  pnrchaser  at  a  sheriff's  sale  is 
not  t»  b«  regarded  as  a  purchaser  for  a  vbIu- 
able  consldeiatton  [citing  Click  v.  Click,  1 
Beisk.  612].  Caveat  en^tor  is  the  nndonbted 
nde  in  retatian  to  titles  in  cases  of  execntiooi 
sales  of  land  [citing  Bumpas  v.  Gregory,  8 
Yerg:  08;  Henderson  v.  Overton,  2  Yerg.  386, 
24  Am.  Dec.  4Kq.  He  buys  at  his  peril,  and 
ocenptes  the  attitude  of  a  mere  assignee  by 
operation  of  law.  Nothing  is  taken  in  his 
favor,  and  he  must  stand  upon  strict  law. 
Arendale  v.  Morgan,  G  Sneed,  716.  The  pur- 
chaser at  execution  sale  must  take  precisely 
as  the  defendant  held,— subject  to  all  equities 
that  be  was,"  etc— citing  Berry  r.  Walden, 
4  Hayw.  179;  Simmons  v.  Tlllery,  1  Overt 
288;  Brown  v.  Blgley,  3  Tenn.  Ch.  629. 

We  are  dted,  however,  to  the  case  of  Mar- 
tlu  V.  Lincoln,  4  Lea,  834,  as  an  opposing 
antborlty.  The  syllabus  of  that  case  fairly 
expresses  its  contents,  and  is  as  follows:  "If 
a  husbatnd  conveys  his  land  by  deed  absolute 
on  its  face  to  another  person  wlthont  consid- 
eration, and  with  an  intention,  subsequently 
make  known  to  the  conveyee,  that  he  shall 
hold  the  land  for  the  beneiSt  of  the  wife  of 
the  conveyor,  such  parol  trust  cannot  be  set 
op  against  creditors  of  tlie  husband.  To  de- 
feat the  creditors  there  must  be  a  deed  or 
declaration  of  trust  registered  or  noted  for 
registration  as  required  by  law."  In  that 
case  the  facts  were  that  George  W.  Lincoln 
purchased  the  property  in  controversy  of  one 
J.  W.  Rogers,  and  paid  ttae  CMisideration 
himself,  and  cansed  the  deed  to  be  made  to 
bis  brother-in-law,  J>.  0.  Love  It  was  claim- 
ed to-  have  been  Intended  as  a  settlement  by 
Lincoln  npon  his  wife,  Mary  A.  Lincoln, 
and  that  some  time  after  it  was  made,  the 
trusts  in  faver  of  ttae  wife  were  made  known 
to  Love,  and  he  consented  to  bold  the  proj^ 


erty  for  the  use  and  benefit  of  the  wife. 
Tbe  court  held  that  the  tact  that  tbe  con- 
sideration was  paid  by  Lincoln,  although  the 
title  was  conveyed  to  Love,  created  at  once 
a  resulting  trust  in  Lincoln,  which  became 
liable  for  bis  debts  and  subject  to  levy. 
Id.  <W8,  350.  The  reasoning  In  the  case,  how- 
ever, seems  to  go  further.  While  the  doc- 
trine of  tbe  existence  of  parol  trust  with  re- 
gard to  realty  is  not  denied,  yet  the  argu- 
ment seems  to  take  tbe  broad  general  view 
that  no  parol  trust  can  be  set  up  a^lnst  an 
execution,  and  it  Is  announced  by  the  judge 
delivering  the  opinion,  in  substance,  that  a 
purchaser  at  execution  sale  will  stand  on  tbe 
same  ground  as  an  Innocent  purchaser.  See 
page  349.  If  this  doctrine  should  be  held 
sound.  It  would  destroy  the  entire  doctrine 
of  caveat  emptor.  We  have  ee&i,  from  sub- 
sequHit  cases  cited  above,  that  no  such  prin- 
ciple is  admiaistered  under  our  law  as  to 
purchasers  at  execution  sale.  It  la  also  to 
be  observed  that  in  the  case  of  Martin  v. 
Lincoln  the  judge  who  delivered  the  opinion 
of  the  court  was  not  considering  the  case 
from  the  standpoint  of  the  creditors  of  the 
Tende&  The  fuime  judge,  when  viewing  the 
question  from  tbe  latter  standpoint  In  tbe 
BnbBequent  case  of  Leech  v.  HiUsman,  which 
we  have  cited  above,  sets  forth  the  doctrine 
of  caveat  emptor  accurately,  and  shows  that 
the  registration  laws  do  not  apply  to  such  a 
casct  and  that  the  purchaser  takes  tbe  prop- 
erty subject  to  all  rights  existing  agahist 
the  defendant  in  the  execution.  We  may 
add  that  the  registration  laws,  so  far  as  they 
protect  creditors,  apply  to  creditors  of  tbe 
vendor,  and  not  to  creditors  of  the  vendee 
Literer  v.  Huddleston  (Tenn.  Ch.  App.)  52 
8.  W.  1003,  1000.  W^hen  the  property  of  tbe 
latter  is  levied  on,  tbe  rights  of  the  execn- 
tion  creditor  are  governed  by  general  prin- 
ciples of  law,  and  not  by  the  registratloa 
laws;  and,  as  appears  fr(»n  the  cases  we 
have  above  cited  (Colyar  v.  Bank,  Leech  v. 
Hillsman,  and  other  cases),  he  gets  no  great- 
er interest  than  his  execution  debtor  owns, 
and  the  purchaser  under  such  sale  takes  tbe 
property  subject  to  all  trusts  existing  against 
it  in  the  hands  of  the  execution  debtor. 
Fnrther,  with  regard  to  the  case  of  Martin 
V.  Lincoln,  it  should  be  observed  that  la  tbe 
case  before  us  tbe  creditors  of  W^illiam  Ren- 
shaw,  tbe  maker  of  the  deed,  axe  not  com- 
plaining. It  is  not  shown.  In  fact,  that  he 
had  any  creditors;  but  It  is  a  creditor  of  tbe 
vendee,  Benjamin  Gist  who  sold  the  prop- 
erty, and  is  now  seeking  to  obtain  more 
therein  than  Benjamin  Gist  owned. 

It  is  next  Insisted  that  the  complainant  Is 
estopped  by  laches.  The  laches  Is  said  to 
consist  In  complainant's  long  delay  In  as- 
serting her  rights,  and,  hi  fact  that  as  as- 
serted tn  the  bill  and  admitted  in  the  an- 
swer, the  tenants  of  the  defendant  had  hi 
the  fail  of  1S98  built  two  small  houses  upon 
tbe  lots  in  controra-sy;  also,  In  the  fact  that 
the  defendant  by  bidding  Ita  diebC  npnn  tht 
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property  as  tbe  pnpextj  of  Gist,  had  been 
placed  In  mch  a  Bltuatioa  tbat  It  had  loat  its 
risht  to  proceed  against  the  other  property 
of  Gist,  and  that  the  Judgment  agaiiut  the 
sureties  of  Glst'»  note  had  become  barred. 
The  facta  upon  th»  peinta  Juat  stated  are  aa 
ftdlows:    While  defendant  sued  Gist,  reoov- 
ered  jodgraeat  against  him  aa  principal  and 
William  Cooper  and  W.  T.   Murray  a»  In- 
dorsera  for  ^09.10  on  the  10th  of  Mai-cb, 
18S7.  and  caused  exeention  to  be  issued  on 
the  22d  of  NoTember,  1887,  and  on  the  same 
day  caua«d  the  execution  to  be  levied  on  the 
property  In  controversy,  and  under  a  subse- 
quent order  of  sale  caused  it  to  be  sold  cm 
the  IStli  of  February,  1888,  and  became  the 
puichaaer,  and  afterwards  took  a  sheriff's 
deed  on  the  22d  of  September,  1890,  it  does 
not  ^iwar  that  the  complainant  had  any 
knowledge  of  these  proceedings  until  the  22d 
of  November,  1802;   and  it  does  not  appear 
that  ahe  tben  knew  anything  about  the  pro- 
ceedings except  that  the  bank  had  levied  up- 
on and  B«ld  the  property,  and  the  same  let- 
ter that  gave  her  this  information  also  io- 
formed  ber  tbat  proceedings  were  on  foot 
to  recover  tbe  ptn^erty.    Besides,  she  was  a 
resident  of  Texaa.    Furthermore,  she  brought 
salt  for  tbe  property  herself  on  tbe  lOtb 
day  of  March,  1884,  which  was  Just  one  year 
and  not  quite  four  months  from  the  time  sb« 
learned,  of  tbe  levy  and  sale.    The  bank  was 
made  a  defendant  to  this  suit,  and  filed  its 
demurrer    on   tbe    17th    of    October,    1884. 
Proof  was  taken  in  tbat  cause  April  10, 1896. 
The  cause  remained  in  court  until  June'  12, 
189G,  when  it  was  dismissed  because  not  dili- 
geoUy  prosecuted,  under  a  rule  made  on  the 
complainant  to   speed  the  cause.     On  tbe 
4tli  of  September,  1807,  after  tbe  expiration 
I  of  one  year  and  leaS'  than  four  months  from 
the  dismissal  of  the  suit  just  referred  to, 
the  present  suit  was  brouj^  and  has  been 
In  progress  ever  since.    No  proof  was  tak^i 
by  the  bank  to  show  tbat  it  acted  In  ignor- 
ance of  complainant's  rights,  and  tbere  is  no 
proof  In  this  cauae  to-  show  tbat  such  was  the 
tact    The  only  proof  tending  in  thi»  dlree- 
tlon  la  wbat  we  have  already  quoted  from 
Ur.  Murray's  deposition,  giving  an  account 
of  what  passed  when  Gist's  note  was  taken, 
and  farther  testimony  in  his  deposition  to  the 
effect  that  Gist  was  chiiming  the  property  aa 
bis  own  for  yeara  before  tbe  transaction,  and 
tried  to  get  It  back  as  his  own  after  it  was 
Mid  by  the  bank,  and  also  filed  a  bill  against 
the  bank  and  Mr.  Murray  claiming  it  as  his 
own.    Bat  this  all  falls  short  of  finding  that 
tbe  bank  had  no  knowledge  of  complainant's 
dalm.     It  la   equally  consistent   with  the 
thCMy  that  it  knew  of  her  claim,  but  regard- 
ed It  as  of  no  Importance.    Tbere  is  likewise 
BO  proof  to  show  that,  when  tbe  defendant 
or  its  tenants  pot  tbe  houses  already  men- 
tioned npon  tbe  loU  In  the  fall  of  1883,  It 
»tt  Dot  Informed  of  complainant's  rights. 
Id  addttlMt  to  tbe  foregoing,  tbe  suit  brought 


on  tbe  lOth  day  of  March,  1894.  folly  ta- 
formed  the  defendant  of  tbe  nature  of  the 
rights  claimed  by  complainant.  When  this 
suit  was  brought,  complainant's  judgment 
against  Mr.  Gist,  Mr.  Cooper,  and  Mr.  Mur- 
ray was  only  seven  years  old,  and  hence  was 
not  barred.  The  bank  had  three  full  years 
after  it  was  thus  advised  of  the  nature  of 
complainant's  claim  on  the  property  to  apply 
to  have  the  satisfaction  of  its  judgement 
against  Mr.  Gist,  Mr.  Cooper,  and  Mr.  Mur- 
ray set  aside  in  whole  or  in  part  on  account 
of  this  claim.  Besides  this,  it  does  not  ap- 
pear what  other  property  Gist  bad,  or  that 
he  had  any  other  property;  nor  docs  it  ap- 
pear wbat  property,  if  any,  the  other  par- 
ties to  tbe  judgment  bad,  or  tbat  anything 
was  lost  by  the  bank  having  by  lapse  of 
time  lost  its  right  to  set  aside  the  satisfac- 
tion of  the  judgment.  In  addition  to  the 
foregoing,  tbe  present  suit  was  brought  with- 
in seven  years  next  after  the  bank  took 
possession  of  tbe  property,  and  hence  the 
claim  to  tbe  property  Is  not  barred  by  the 
statute  of  limitations.  We  do  not  think  tbat 
any  basis  can  be  found  in  tbe  foregoing  facts 
on  which  to  lodge  a  judgment  of  laches 
against  tbe  complainant.  Inasmuch  as  no  In- 
jury Is  shown  to  have  been  caused  to  the 
defendant  by  the  delay,  nor  la  there  any  evi- 
dence of  abuindonment  of  complainant's 
claims  by  her  (Prewitt  v.  Bunch,  101  Tenn. 
741,  742,  50  S.  W.  748),  to  say  nothing  of  tbe 
point  that  the  bill  was  brought  before  tbe 
expiration  of  the  bar  of  the  statute  of  lim- 
itations. 

The  next  question  for  consideration  is, 
what  was  the  nature  of  the  trust  in  com- 
plainant's favor,  with  respect  to  ber  rights 
thereunder?  Jo  properly  consider  this  ques- 
tion a  general  view  must  be  taken  of  tbe 
rights  of  all  parties  concerned  therein.  As  we 
construe  It  the  trust  was  to  Benjamin  Gist,  to 
pay,  first,  whatever  recovery  might  be  bad 
against  Mm  in  the  pending  litigation,  next, 
the  expenses  incurred  in  the  way  of  counsel 
fees,  and  the  remainder  of  tlie  property  was 
to  be  divided  equally  between  Benjamin  Gist 
and  tbe  complainant,  Sarah  Renshaw.  It 
was  contemplated  that  a  sale  would  have  to 
be  made  to  meet  all  of  these  purposes,  and 
no  power  was  given  to  tbe  trustee  to  make 
the  sale.  It  does  not  appear  from  any  proof 
la  this  cause,  however,  that  any  recovery 
was  had  against  William  Renshaw,  or  that 
any  fees  were  incurred,  or  that  Gist  ever 
paid  anything  on  account  of  the  trust  The 
decree  mentions  the  cause  of  Whitman,  ad- 
ministrator, against  Dibbrell,  and  refers  the 
cause  to  tbe  master  to  report  wbat  was  paid 
by  Gist  In  that  case;  but  no  such  record 
was  used  as  evidence  in  this  case,  so  far  as 
appears  from  the  transcript  brought  to  this 
court  In  such  case  the  court  will  presume 
that,  if  such  testimony  was  used  in  tbe  court 
below,  the  parties,  by  failing  to  have  It 
made  a  part  of  tbe  transcript  have  Inten-r 
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tlonally  waived  its  presence.  Tbe  cause 
must  therefore  be  consldeied  without  that 
record.  It  thus  turns  out  that  there  Is  no 
proof  before  the  court  showing  that  anything 
was  paid  by  Gist,  or  that  justifies  the  ref- 
erence made  by  the  chancellor.  Thereupon 
we  find  as  a  fact  that  nothing  was  paid  by 
Gist  It  results  that  the  complainant  owns 
the  equitable  title  to  an  imdlvided  one-half 
interest  in  the  property  sued  for,  and  that 
tbe  defendant,  standing  in  tbe  shoes  of  Ben- 
jamin Gist,  holds  the  legal  title  thereto  in 
trust  for  the  complainant,  and  that  the  de- 
fendant by  its  purchase  at  the  execution  sale 
acquired  both  the  legal  and  beneficial  Interest 
in  the  other  undivided  one-half  of  the  prop- 
erty. And  inasmuch  as  the  purposes  of  the 
trust  have  been  satisfied,  and  there  is  no 
longer  any  need  for  the  legal  title  to  remain 
outstanding,  a  decree  will  be  entered  devest- 
ing out  of  the  defendant  the  legal  title  to 
an  undivided  one-half  interest  in  the  prop- 
erty, and  vesting  It  in  the  complainant,  and 
directing  a  writ  of  {rassesalon  to  issue  to 
place  the  complainant  in  the  peaceable  pos- 
session of  said  undivided  half  interest  The 
decree  will  also  direct  that  the  cause  be  re- 
manded to  the  end  that  the  writ  of  posses- 
sion may  issue  from  the  court  below,  and 
also  to  tbe  end  that  in  tbe  court  below  the 
property  may  be  partitioned  between  the 
complainant  and  the  defendant  Upon  this 
subject  the  decree  shall  contain  the  following 
special  directions,  In  addition  to  those  usual 
In  partition  cases,  viz:  That  if  the  houses 
upon  the  property,  built  by  defendant  or  its 
tenants,  are  so  situated  that  that  portion 
of  the  land  upon  which  they  rest  can  be  as- 
signed to  defendant  without  injury  to  com- 
plainant, this  shall  be  done,  and  the  defend- 
ant shall  not  be  charged  therewith;  that  if 
this  cannot  be  done,  and  in  order  to  make  an 
equal  division  it  be  necessary  that  there  shall 
be  allowed  to  the  complainant  a  portion  of 
the  land  upon  which  one  of  such  houses 
rests,  then  the  division  shall  be  so  made. 
Such  hardships  as  may  thus  result  to  the  de- 
fendant will  arise  from  Its  previous  denial 
of  the  complainant's  rights,  but  will  be  amel- 
iorated so  far  as  possible  by  what  immediate- 
ly follows  touching  the  account  of  rents. 
On  the  remand  au  account  of  rents  will  be 
ordered.  Upon  this  account  the  defendant 
will  be  charged  with  the  reasonable  rental 
value  of  the  entire  property  from  September 
22,  1890,  to  the  date  of  the  account  with  in- 
terest from  tbe  end  of  18i>l  on  rents  accrued 
up  to  that  time,  and  with  Interest  on  the 
rents  of  each  subsequent  year  from  the  end 
thereof.  Upon  the  amount  so  found  there 
shall  be  entered  a  credit  to  the  defendant 
for  such  sum  as  shall  express  the  permanent 
enhancement  of  the  value  of  the  property 
by  the  erection  of  the  buildings  above  re- 
ferred to.  If  any  balance  remain  of  such 
rents,  then  one-half  thereof  shall  be  decreed 
t*  the  complainant.    If  there  be  an  excess 


of  enhanced  value  over  tbe  rents,  then  no 
Judgment  for  any  part  of  such  excess  shall 
be  entered  against  the  complainant  nor  any 
lien  charged  against  her  property  therefor. 
The  decree  will  contain  the  further  provi- 
sion that  tbe  account  for  rents  shall  be  taken 
on  the  principle  above  Indicated,  without  re- 
gard to  the  question  whether  there  is  assign- 
ed to  the  complainant  a  portion  of  the  land 
upon  which  rests  one  of  the  houses  built  by 
defendant  or  not    With  regard  to  the  fore- 
going,  it   should   be  added   that  it   Is  not 
usual  to  charge  one  tenant  In  common  in  oc- 
cupation of  the  property  with  rents  in  favor 
of  a  co-tenant  not  In  occupation,  unless  it 
appear  that  such  tenant  in  occupation  bad  re- 
ceived more  than  the  reasonable  rental  value 
of  his  own  share  in  the  property.    Tyner  v. 
Fenner,   4   I<ea,   469.    This   goes   upon   the 
principle  that  each  tenant  in  common  has  a 
right  to  the  possession  of  the  common  prop- 
erty, and  neither  tenant  by  willfully  abstaio- 
ing  from  the  use  of  his  own  share,   should 
be  allowed  to  convert  the  other  into  an  un- 
willing tributary,  when  such  other,  the  one 
in  occupation,  does  not  obstruct  his  co-ten- 
ant's equal  enjoyment  of  such  common  prop- 
erty.   But  the  reason  of  the  rule  no  longer 
exists,  and  hence  the  application  of  the  rule 
itself    ceases,    when    the    occupying    tenant 
claims  the  ownership  of  the  entire  property 
and  keeps  his  co-tenant  out  of  possession. 
With  regard  to  Improvements  we  should  add 
that,  in  what  has  been  written,  we  recog- 
nize the  equity  of  giving  to  the  bank  the  im- 
provements it  has  erected,  it  this  can  be 
done  without   injury   to   its   co-tenant.    We 
also  recognize  the  equal  equity  of  the  com- 
plainant to  have  a  fair  division  of  the  prop- 
erty, and  the  principle  that  she  should  not 
suffer  in  her  rights  if  the  defendant  has  8o  t 
placed  tbe  improvements  that  a  portion  of 
them  must  in  any  fair  division  fall  upon  ber 
share.    In  such  case  the  rule  must  be  ap- 
plied to  the  defendant  that  is  applied  to  all 
trespassers,— a  credit  for  improvements  only 
against   rents.     The  justice  of   this  latter 
rule,  so  long  administered,  Is  vindicated  by 
the  fact  that  its  converse  would  enable  one 
man,  against  the  will  of  another,  to  Improve 
the  latter  out  of  his  property. 

The  foregoing  substantially  disposes  of  all 
of  the  assignments  of  error,  except  that  one 
concerning  costs.  The  costs  of  the  court  be- 
low accrued  to  the  present  time,  and  one- 
half  of  the  costs  of  this  court  (except  of  so 
much  as  Is  Incident  to  making  the  cause  of 
Biles,  administrator,  against  Dibbrell  a  part 
of  the  transcript)  will  be  paid  by  the  de- 
fendant The  costs  of  the  court  below  that 
may  hereafter  accrue,  except  that  incident 
to  the  writ  of  possession  (which  will  be  paid 
by  defendant),  will  be  paid  as  hereafter  may 
be  decreed  by  the  chancellor.  The  complain- 
ant will  pay  so  much  of  the  costs  of  tills 
court  as  accrued  by  reason  of  making  tbe 
case  of  Biles,  admlnlsti-ator,   against  Dii>- 
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brell  a  part  of  the  transcript  in  this  cause, 
and  one-half  of  the  balance  of  such  costs. 
Decree  accordingly.    All  fbe  Judges  concur. 

Affirmed  orally  by  supreme  court,  March 
23.  1801. 


DAVIDSON  COUNTy  et  aL  T.  OHBATHAM 

COUNTY  et  aL 

(Court  of  Chancery  Appeals  of  Tenneasee. 

March  6,  1901.) 

CODNTIBS-BOUNDiUUBS— BSTABLISHMBNT  07 
UNB— EVIDENCB. 
J.  and  S.  ran  an  actual  surrey  between 
0.  and  D.  connties  nnder  Acts  186&-^  c.  122, 
and  nnder  Acts  1857-%    made  a  resurrey  of 
the  line.    The  line  claimed  as  the  proper  county 
line  of  D.  connty  was  supportea  only  by  the 
fact  that  there  were  many  marked  trees  along 
the  line,  marked  as  ordinary  landmarks,  with 
three  hacks,  not  with  four  hacks,  or  with  blaze 
and  a  hack  aboTe  and  below;    and  the  line  as 
determined  by  such  marks  was  irregular  and 
sigzag  in  character.  .  A  witness  who  was  with 
J.  and  S.  when  they  made  their  survey  tes- 
tified that  he  marked  on  a  tree  with  a  knife 
the  letters  "0  C  L,"  and  a  tree  so  marked  was 
tonnd  on  the  line  as  claimed  by  D.  county,  but 
the  same  stood  east  of  a  place  where  the  wit- 
ness claimed  the  tree  to  hare  been  marked  by 
him  stood.     The  line  as  claimed  by  O.  county 
was  supported  by  a  number  of  witnesses  who 
were  with  J.  and  S.  when  the  line  was  run, 
and  by  the  action  of  the  people  liviag  along 
sncb  line  for  many  years.    Beld,  that  tiie  line 
as  claimed  by  C.  county  was  the  correct  boun- 
dary line. 

Appeal  from  chancery  court,  Cheatham 
connty;  John  C.  Feniss,  Chancellor. 

Suit  by  Davidson  county  and  others 
against  Cheatham  county  and  others.  From 
a  decree  In  favor  of  complainants,  defendants 
appeaL    Berersed. 

K.  S.  Turner,  for  appellants.  R.  R.  Cald- 
well, Co.  Atty.,  and  Lellyett  &  Barr,  for  ap- 
pellees. 

MTTRRY,   Special   Jndge.    This   suit  was 
broQght  by  bill  filed  in  the  chancery  court  of 
Kieatham  county,  Tenn.,  on  May  14,  1897,  to 
settle  a  disputed  boundary  line  between  Da- 
vidson and  Cheatham  connties,  and  to  enjoin 
certain  tax  levies  and  sales,  and  for  the  ap- 
pointment of  a  receiver  to  collect  the  taxes 
on  polls  and  property  in  the  disputed  terri- 
tory pending  this  suit.    Davidson  county  and 
port  of  the  taxpayers  in  the  disputed  terri- 
tory are  complainants,  and  Cbeatbam  connty 
ud  the  remaining  taxpayers  in  said  disputed 
territory  are  defendants.    The  substance  of 
the  bill  Is:    (1)  That  the  complainant  David- 
ton  county  Is  one  of  the  regularly  created, 
organized,  and  existing  counties  of  the  state 
ot  Tennessee,  and  has  been  such  ever  since 
1783.     (2)   That    the    defendant    Cheatham 
county  Is  also  a  regularly  created,  organized, 
ud  existing  connty  of  the  state  of  Tennes- 
see, and  the  defendants  Samuel  Crocker  and 
Winiam    Work    are,     respectively,     trustee 
ud  oonatable  for  said  county  ot  Cbeatbam. 
68&W.— 14 


(8)  That  the  defendant  Cheatham  county 
was  created  by  Acts  1855-66,  c.  122,  approv- 
ed February  28,  1866,  and  was  so  CIea^ 
ed  out  of  territory  taken  In  part  from  each 
of  the  counties  following,  to  wit:  Davidson, 
Montgomery,  Robertson,' and  Dickson.  The 
boundary  lines  at  first  named  In  section  1  of 
said  act  were  modified,  corrected,  and  amend- 
ed by  section  26  of  said  act,  which  section  is 
in  the  words  and  figures  as  follows:  "Be 
It  further  enacted:  That  the  act  to  establish 
the  county  of  Cheatham  be  so  amended  as 
that  the  Hues  of  said  county  shall  be  altered 
as  follows,  via.;  With  the  proper  degrees  so 
as  to  strike  the  mouth  of  Burton's  creek,  in 
all  six  miles,  and  so  as  not  to  approach 
ClarksvUle  at  any  point  nearer  than  12  miles; 
thence  up  said  creek,  with  Its  meanders  to 
the  mouth  of  Barren  Fork;  thence  up  said 
creek  with  Its  meanders;  thence  south  so  as 
not  to  approach  ClarksvUle  nearer  than  12 
miles;  thence  with  the  proper  degrees  east 
so  as  to  keep  a  distance  of  twelve  miles  from 
Charlotte,  In  all  six  miles;  thence  south 
with  the  proper  degrees  east  so  as  not  to  ap- 
proach said  connty  seat  of  Dickson  county 
nearer  than  12  miles,  four  miles  to  the  cotm- 

ty  line  of  Dickson,  near  the  mouth  of 

creek;  thence  south  nine  miles  to  the  Char- 
lotte turnpike,  near  or  at  Ben  Anderson's; 
thence  east,  with  the  meanders  of  said  Char- 
lotte pike  ten  and  one-half  miles,  so  as  to 
run  north  will  strike  the  lower  part  of 
Oower'B  Island;  thence  north  In  a  direct  line 
until  It  intersects  the  original  line  of  Cum- 
berland county  heretofore  established,— of 
which  this  Is  in  lieu;  thence  north  twenty- 
one  degrees,  east  four  miles  to  Marrow  Bone 
creek."  On  July  6,  1897,  defendants  filed 
their  answers  to  complainants'  bill,  In  which 
It  is  admitted  tbat  Crocker  Is  the  trustee  of 
Cheatham  county,  and  was  endeavoring  to 
collect  the  taxes  In  the  disputed  territory 
that  had  been  legally  assessed  dn  proper- 
ty therein  situated;  that  William  Work 
was  a  constable  of  Cheatham  county,  In 
whose  hands  said  taxes  In  the  disputed  terri- 
tory were  for  collection;  and  that  he  was 
endeavoring  to  collect  the  same  when  com- 
plainants' bin  was  filed  In  this  cause.  Cheat- 
ham county  admits  that  both  she  and  David- 
son county  are  regularly  created,  organized, 
existing  constitutional  counties  of  the  state 
of  Tennessee,  and  that  Work  and  Crocker 
are  her  officers,  as  constable  and  trustee,  re- 
spectively. She  admits  that  she  was  created 
a  county  out  of  the  counties  of  Davidson, 
Robertson,  Montgomery,  Dickson,  and  others, 
but  not  alone  under  the  Acts  of  1855-66. 
Under  the  act  of  1855-66  she  took  her  first 
steps  as  a  county.  Chapter  122,  {  1,  of  the 
Acts  of  1855-66  shows  other  lines  were  first 
projected.  Section  IS  of  said  act  shows  that 
John  Joslln,  a  citizen  ot  Davidson  county, 
was  appointed  to  run  and  plainly  mark  the 
dividing  line  between  Davidson  and  Cheat- 
bam  counties,  with  power  to  employ  .chain 


Digitized  by 


Google 


810 


68  SOUTHWESTEBN  RBPORTBR. 


(lean. 


carriers  and  draw  pay.  Section  22  of  said 
act  provided  that  the  surveyor  may  depart 
from  tbe  original  line  provided  In  section  1, 
provided  he  does  not  approach  nearer  than 
12  mllea  of  each  eouaty  seat  Section  26  of 
said  act  provides  that  the  line  between  Da- 
TidsoD  and  Cheatham  counties  -was  to  be  a 
line  extending  south  from  the  lower  point  of 
Gower's  Island  to  the  Charlotte  and  Kash- 
Tllle  pike.  That  Jobo  M.  JosUa  did  run  said 
line  and  plainly  mark  it  from  the  lower  point 
of  Gower's  Island  to  a  point  on  the  Charlotte 
and  Nashville  pike  where  the  old  Newsome 
Mill  road  enters  into  said  pike^  and  ccmtin- 
ned  on  due  south  after  crossing  said  pike  for 
several  miles.  That  John  Joslin  surveyed  all 
the  lines  of  Oheatham  county  as  directed  by 
section  13  of  said  act,  and  reported  said  sur- 
vey to  the  goverooT.  A  map  of  said  survey 
is  filed  as  Exhibit  ▲  to  the  answer.  That 
pursuant  to  section  18  of  said  act  the  sher- 
iffs of  Davidson  and  ether  contributing  coun- 
ties on  the  first  Saturday  in  April,  1Sj6,  open- 
ed and  held  an  election  for  the  purpose  of 
receiving  the  votes  of  the  qualified  voters  In 
each  fraction  taken  from  the  several  counties 
as  to  wliether  or  not  they  opposed  the  for- 
mation of  the  new  county  of  Cheatham.  The 
voters  then  residing  on  the  disputed  land  vot- 
ed in  said  election  for  the  new  county  of 
Cheatham.  That  the  sherifCs  of  Davidson 
ceunty  and  the  other  counties  made  due  re- 
turn thereof  to  the  governor,  and  the  govern- 
or tbereup<Hi  issued  his  proclamation  declar- 
ing that  Cheatham  county  had  become  a  con- 
stitutional county.  That  she  did  not  have 
the  number  of  square  miles  to  make  her  a 
constituttonal  county,  a«d  that  some  annoy- 
ance arose,  so  that  the  constitutional  conven- 
tl<«  of  1870  txik  notice  of  the  dilemma,  and 
provided  that  the  counties  of  Lewis,  Cheat- 
ham, and  Sequatchie,  "as  now  established  by 
legi^atlve  enactments,  are  hereby  declared  to 
be  constitutional  counties."  Const  art  10,  { 
4.  Numerous  acts  of  the  legislature  have 
recognized  the  lines  of  Cheatham  county  at 
such  points  and  In  such  way  as  to  fix  the 
line  between  Davidson  and  Cheatham  coun- 
ties, even  if  the  disputed  line  had  never  been 
run.  The  complainant  Davidson  county  and 
the  other  complainants  have  recognized  the 
line  running  east  of  all  the  diluted  territory 
ever  since  186C;  the  other  complainants,  ex- 
cept the  county,  voting,  holding  office,  and 
paying  taxes  in  Cheatham  county,  while  com- 
plainant Davidson  county  has  never  attempt- 
ed to  binder  Cheatham  county  from  control- 
ling the  disputed  land  and  exercising  domin- 
ion over  it.  The  line  from  the  lower  end  of 
Gower's  Island  south  to  the  Charlotte  pike 
was  run  by  John  M.  Joalin  and  marked;  and 
while  defendant  cannot  say  whether  or  not 
said  line  was  run  along  as  directed  by  Acts 
1857-68,  p.  403,  yet  said  act  plainly  shows 
that  said  line  had  been  run,  and  the  act  says 
run  it  anew,  and  defendant  has  always  held 
And  controlled  the  disputed  land  and  collected 


taxes  on  it  ever  since  1856-67,  and  defendant 
says  that  all  those  assessed  by  her  are  lawful 
taxpayers  in  Oheatham  county,  and  that  she 
has  the  right  to  assess  them,  and  that  com- 
plainant has  no  right  to  enjoin  her.  The  in- 
dividual complainants  have  not  only  Totad. 
held  oihce,  and  paid  taxes  in  Cheatham  coun- 
ty, but  In  the  last  few  years  past  they  have 
petitioned  the  legislature  to  be  detached  from 
Cheatham  county  and  attached  to  Davidson 
county.  She  Insists  that  under  the  consti- 
tution she  cannot  be  reduced  in  area.  Com- 
plainants (both  the  individuals  and  the  coun- 
ty of  Davidson)  are  estopped  to  deny  tbe  old 
line.  She  denies  all  allegations  in  the  bill  not 
herein  admitted. 

We  find:  (1)  That  John  M.  Joslin  and 
W.  G.  Shetton  ran  out  by  actual  survey  and 
measurement  the  Une  between  Cheatham 
and  Davidww  couities,  acting  ondec  Acta 
1856-56,  c.  122,  some  time  In  the  yeftr  18SC 
and  that  afterwards,  under  Acts  1S57-SS, 
tibe  said  Joslin  and  Sfaelton  again  made  a  re- 
survey  and  BMastn«m«nt  of  the  Une  betweea 
the  counties  of  Oheatham  and  Davidson.  (2) 
That  the  line  estabUshed  on  the  ground  as 
the  true  dividing  line  between  tlie  counties 
of  Davidson  and  Cheatham  in  satS  survey 
by  Joslin  and  Shelton  is  the  same  line  that 
was  surveyed  and  measured  by  B.  W.  Nes- 
bet  in  1884,  and  deslgnabed,  pointed  o«t, 
ami  marked  on  Exhibit  A  to  the  answer 
of  defendants  filed  In  this  cause.  That  the 
Joslin  and  Shelton  lines  were  run  at  the 
same  time,  and  located  on,  through,  and  over 
the  ground  at  the  same  points,  and  that  In 
said  surveys  by  Joslin  ami  Shelton,  and  in 
the  survey  and  measurement  by  Nesbet,  the 
dividing  line  between  Davidson  and  Clieat- 
ham  counties  was  located  on  the  grounds  at 
the  same  points  In  all  three  of  said  sur- 
veys, and  that  In  making  the  surrey  of  said 
line  In  all  three  of  said  surveys  the  same 
line  was  run  by  JosUn  and  Shelton  and  Nes- 
bet That  the  line  nm  by  Nesbet  on  VA" 
E.,  running  north  from  the  Charlotte  pike 
to  the  lower  land  of  Gower's  Island,  la  a 
variation  of  2%°,  passing  east  of  &  W. 
Cox's  farm,  and  east  of  the  school  house 
where  K.  O.  Joslin  taught  school  oo  the  aal- 
lahan  place,  and  passing  a  large  poplar 
east  of  S.  W.  Cox's  house,  which  Is  the  line 
run  by  Nesbet  as  shown  In  the  map,  Ex- 
hibit A  to  defendants'  answer,  and  is  the 
same  line  that  was  originally  run,  located, 
established,  and  made  the  dividing  line  by 
JosUn  between  Davidson  and  Cheatham 
counties.  This  line,  when  extended  from 
Gower's  Island  to  Charlotte  pike  and  fr»Bi 
the  place  where  It  crosses  Chariotte  pike  at 
the  point  whei'e  tiie  east  prong  of  the  New- 
some  Mill  road  runs  into  said  pike,  and 
passing  south  on  the  east  side  of  the  Strange 
place  (said  line  being  run  oa  2^°,  and  said 
line  being  the  Ne^et  line,  as  indicated  on 
the  map  made  by  Nesbet^  is  the  true  line 
between  Davidson  and  Cheatham  coonties. 
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This  line  so  foimd  by  101  to  be  tbe  JosUn 
and  Shelton  line  was  s«  located  as  we  liave 
fooad  la  this  opinion  when  the  eonstitutlon 
of  1870  waa  framed  and  adopted;  -and  this 
being  the  line  then  in  exist^ice,  and  being 
ihe  true  line  tlien  estabUstied  between  the 
two   counties  (Cheatham   and  Davidson),   It 
was  fixed  as  the  line  between  said  counties 
by  Const.  1870,  art  10,  |  4,  wherein  Oieat- 
ham  county  is  declared  to  be  the  constitu- 
tioniU  county,  as  now  estabtlshed.    The  line 
claimed  by  complainants,  as  shown  by  the 
map  exhibited  as  "Exhibit  Line,"  is  not,  and 
never   was,  tlie  dividing  line  between  the 
coontles  of  Davidson  and  Cheatham.    The 
line  reported  .by  the  commissioners  In  their 
report  as  directed  by  the  chancellor,  and 
whieb  line  was  found  by  the  chancellor  and 
decreed  by  him  to  be  tbe  true  dividing  line 
between  the  counties  of  Davidson  and  Cheat- 
bam,  Is  not  tbe  line  as  run  by  Josiin  and 
Shelton,  and  is  not  the  line  as  exhibited  on 
the  ground  at  the  time  of  the  adoption  of  the 
constltntlon  of  1870,  and  tbe  chancellor  was 
in  error  In  ao  holding  and  decreeing.    We 
fnrtber  find.  In  consequence  of  tbe  former 
finding  herein  of  the  true  line  between  Da- 
vidson and  Cheatham  counties,  that  all  the 
territory  in  dispute  in  this  cause,  and  west 
of  the  line  as  run  by  Nesbet  and  pointed 
oxit  on  his  map  (Exhibit  A  to  defendants' 
answer),  belongs  to  Cheatham  county,  and 
that  said  land  in  dispute  is  properly  taxable 
In  Cheatham  county,  and  that  tbe  parties 
residing   upon   said   disputed   territory   are 
proper  and  legal  taxpayers  in  the  county 
of  Cheatham,  and  that  Davidson  county  has 
DO  right  to  any  of  said  property,  or  to  taxes 
on  said  property,  or  to  'collect  taxes  from 
said  property,  or  persons  owning  property 
or    residing    In    said     disputed    territory. 
There  is  absolutely  nothing  in  the  proof  in 
the  record  in  this  case  to  support  the  con- 
tention of  complainant  Davidson  county  as 
to  tbe  line  claimed  by  them  in  their  blU  and 
map,  marked   "Exhibit  Line"  to  complaln- 
•nts'  bllL    The  only  proof  In  the  record  to 
establiah  the  Une  as  found  by  the  chancellor 
is  tbe  fact  that  there  were  many  marked 
trees  along  said  line,  as  reported  by  the  com- 
missioners appointed  by  the  chancellor  and 
u  estaUished  by  the  chancellor,  but  none 
of  said  trees   are   marked    as   county-line 
trees.    They  are  marked  as  ordinary  land- 
marks; the  marks  indicating  boundaries  of 
lands,  and  not  lines  between  counties.    They 
are  marked  with  three  hacks.    They  are  not 
marked  with  four  hacks,  or  with  blaze  and 
a  back  above  and  below.    They  are  in  no 
sense  marked  to  Indicate  that  they  were 
maited  for  the  purpose  of  Indicating  a  coun- 
ty Une,  or  lines  between  two  counties.    It 
Is  trne  that  it  Is  said  by  one  witness,  in  tbe 
Kcord,  that  along  tbe  Une  reported  by  Bu- 
chanan,  Lyle,    and   Judd,   the    commlBsion- 
ers  appointed   by  the  chancellor,   and  the 
Use  established  by  the  chancellor,  there  was 
loond  a  beech  tree  marked  with  a  knife 


with  the  letteta  '^  C  L,"  cut  on  said  beedi; 
but  this  cannot  be  the  beech  or  a  beech  that 
was  marked  as  a  county-line  tree  in  the- 
surveys  made  by  Josiin  and  Shelton,  if  the 
testimony  of  D.  M.  Jordan  In  this  record 
is  to  be  believed.  Jordan  testifies  tliat  be 
did  mark  a  beech  tree  with  the  letters  "C 
C  h,"  cut  thereon  with  a  Imlfe  in  the  Une 
run  by  Shelton  and  others;  that  he  was 
along  when  they  were  running  the  line, 
anu  cut  these  letters  on  the  beech  at  the 
time  he  vfaa  along  with  them  and  they  were 
running  said  line,  and  that  this  beech  so 
marked  by  him  stood  east  of  the  house  and 
lands  where  S.  W.  Cox  now  lives,  and  by 
inference  the  Une  as  established  by  the  de- 
cree of  the  chancellor,  and  rei>orted  ivon 
by  his  commlsslonjers,  is  many  poles  west 
of  Fond  creek,  west  of  S.  W.  Cox's  boose 
and  lands,  and  west  of  the  point  where 
Jordan  swears  the  beech  stood  east  of  Cox's 
house  and  farm,  that  he  marked  in  the  Une 
whUe  It  was  l>elng  run  by  Shelton  and  oth- 
ers. The  line  running  nortb  of  the  Char- 
lotte pike,  as  estabUahed  by  the  chancellor 
and  hia  commisslonerB,  starts  north  from 
Charlotte  pike,  many  poles  west  of  where 
the  Newsome  MiU  road  runs  into  said  Char- 
lotte pike,  and  also  many  poles  west  of  tbe 
old  Strange  house  and  farm.  Said  Une,  as 
established  by  the  chancellor,  ttnd  report- 
ed upon  by  bis  commissioners  to  be  the  true 
Une  between  the  counties,  is  an  Irregular 
or  zigzag  line,  having  many  bounds,  oCTsets, 
and  crooks  in  It;  and,  in  order  to  show  tbe 
Irregular  character  of  this  line  established 
by  the  chanceUor  and  commissioners,  we 
here  set  out  the  bearings  and  distances  as 
given  by  theln  on  their  map,  made  exhibit 
to  their  report  In  this  cause:  "Beginning 
28  poles  west  of  the  old  Strange  house  on 
the  Charlotte  pike,  run  thence  north,  2% 
east,  553  poles;  thence  north,  1%  west,  151 
poles;  thence  north,  3%  east  120  poles; 
thence  north,  one  degree  east,  136  poles; 
thence  north,  4  degrees  east,  96  poles;  thence 
north,  14  degrees  22  minutes  east,  438  poles; 
thence  north,  2%  east,  5^  poles;  thence 
north,  ten  degrees  and  ten  minutes  east,  440 
poles ;  thence  north,  7  degrees  east,  136  poles, 
to  the  foot  of  Gower's  Island."  And,  In- 
stead of  running  east  of  the  school  bouse, 
they  make  a  sudden  bound  In  the  line  near 
tbe  8cho<d  house,  bo  as  to  run  around  on 
the  east  side  of  it.  Instead  of  continuing 
a  straight  line  from  the  beginning  on  tbe 
Charlotte  pike  to  the  lower  end  of  Gower's 
Island.  The  great  weight  of  the  testimony 
in  this  case  is  that  tbe  line  between  David- 
son and  Cheatham  counties,  as  established 
by  JosUn  and  Shelton,  and  as  it  was  at  the 
date  of  tbe  adoption  of  the  constitution  in 
1870,  ran  east  of  tbe  Strange  place  and 
crossed  the  pike  (that  is,  the  Charlotte  and 
Nashville  pike)  at  the  point  where  the  New- 
some  Mill  road,  or  the  east  prong  thereof, 
enters  said  pike;  that  this  Une  was  a  straight 
line  running  about  north  and  south  (that  U,. 
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nmBliig  north  from  the  C3iarIotte  pike  at 
saM  point  to  the  lower  end  of  Gower'a 
Island);  that  S.  W.  Cox'b  house  and  lands 
were  on  the  east  side  of  this  original  line; 
that  the  beech  east  of  Ooz's  bouse  and  lands 
marked  by  D.  M.  Jordan  was  in  said  orig- 
inal line;  that  the  poplar  east  of  Cox's 
house  was  near  to  said  line;  that  the  school 
house  on  the  Callahan  place,  where  R.  C. 
Joslln  taught  school,  was  east  of  said  line; 
that  the  Dozier  branch  was  east  of  said  line. 
And,  to  support  this  as  the  true  line  between 
the  coTmtles,  we  hare  the  declarations  of 
JTosIin  and  Shelton  as  to  where  said  line  was 
located,  describing  the  various  noted  points, 
and  how  said  line  was  located  with  refer- 
ence to  said  noted  points  and  places.  We 
hare  the  sworn  statement  of  parties  who 
were  along  when  different  portions  of  the 
line  were  run.  We  have  the  statement  of 
a  party  who  helped  to  run  a  part  of  said 
line.  We  hare  the  action  of  the  people  liv- 
ing along  said  line,  and  of  part  of  complain- 
ants themselves,  voting  in  Cheatham  coun- 
ty, holding  office  in  Cheatham  county,  pay- 
ing taxes  in  Cheatham  county,  and  recog- 
nizing that  they  were  citizens  of  Cheatham 
county,  and  that  their  lands  lay  In  Cheatham 
county,  and  recognizing  this  original  line  as 
the  true  line  between  the  counties.  We  have 
them  working  the  road  In  each  county  (both 
Davidson  and  Cheatham)  up  to  the  original 
line  near  the  Dozier  branch  to  a  gully,  which 
gully  Is  shown  to  have  been  recognized,  since 
1857-58  to  about  the  time  the  bill  In  this 
cause  was  flled,  as  the  true  line  between 
■said  two  counties.  Without  going  further 
into  detail,  not  only  the  decided  preponder- 
ance, but  the  great  weight,  of  the  testimony, 
and  that  which  Is  entitled  to  greatest  weight 
^belng  the  testimony  of  parties  running  and 
■establishing  said  lines,  and  those  present, 
aiding  and  assisting  therein,  and  testimony 
of  those  seeing  the  line  as  it  was  run  and 
located  by  Joslln  and  Shelton),  is  in  favor 
of  this  as  the  true  original  line  that  existed 
between  the  two  counties  since  it  was  so 
established  by  the  Joslln  and  Sheltcfn  sur- 
veys, and  as  It  existed  In  1870,  at  the  adop- 
tion of  the  constitution.  From  the  decree 
of  the  chancellor  the  defendant  Cheatham 
county  and  others,  defendants,  appealed,  and 
have  assigned  errors. 

Without  taking  up  the  errors  assigned  In 
detail,  and  discussing  them  separately,  and 
disposing  of  them  as  they  are  made.  It  is 
sufficient  to  say  that  In  the  decree  of  the 
chancellor  there  is  error,  and  that  the  line 
as  established  by  him,  and  decreed  to  be 
the  line  between  the  two  counties,  is  not  the 
true  and  original  line  dividing  said  two 
-counties,  but  that  the  line  as  indicated,  point- 
ed out,  and  established  in  the  former  part 
of  this  opinion  Is  the  true  dividing  line 
between  said  two  counties,  and  that  the 
territory  decreed  by  the  chancellor  to  be- 
long to  Davidson  county,  and  the  taxes 
thereon  decreed  to   Davidson  county,   and 


the  decree  against  Cheatham  county  for 
costs,  was  erroneoua  We  are  of  opinion, 
and  so  hold,  that  said  property  in  said  dis- 
puted territory  belongs  properly,  legally,  and 
of  right  to  Cheatham  county;  that  the  same 
is  subject  to  tax  in  Cheatham  county,  and 
that  the  citizens  living  in  said  territory, 
and  liable  for  taxes  therein,  are  properiy 
liable  for  said  taxes  in  Cheatham  county, 
and  that  Cheatham  county  has  a  right  to 
assess  said  property  tor  taxes  and  to  collect 
such  taxes,  and  that  Davidson  county  has 
no  right  to  any  part  of  said  prop^ty  lying 
in  the  disputed  territory,— no  right  to  assess 
or  collect  taxes  in  said  disputed  territory; 
and  that  Cheatham  county  is  entitled  to  re- 
cover the  taxes  in  the  hands  of  the  receiver 
appointed  In  this  cause  to  collect  the  taxes 
in  the  disputed  territory.  A  decree  will  tw 
entered  here  establishing  the  line  as  indicat- 
ed in  this  opinion  as  the  true  line  between 
Davidson  and  Cheatham  counties,  and  de- 
creeing that  the  property  in  the  disputed 
territory  is  the  property  of  Cheatham  coun- 
ty, and  that  she  has  the  right  to  assess 
the  same  for  taxes,  and  to  collect  the  taxes 
from  the  same,  or  its  owners,  or  those  liable 
for  such  taxes.  The  decree  will  also  be  en- 
tered In  favor  of  Cheatham  county  against 
Davidson  county  for  the  taxes  collected  by 
the  receiver  pending  this  litigation.  The  i 
injunction  heretofore  granted  will  be  dis- 
solved in  toto,  and  complainants'  bill  will  j 
be  dismissed.  Complainants  will  pay  tbe 
costs  of  the  court  below  and  of  this  appeal, 
and  a  decree  will  be  entered  here  against 
complainants  and  their  sureties  on  the  prose- 
cution and  appeal  bonds  accordingly.  All  i 
concur. 

Additional   Findings   of   Facts. 
(March  8,  1901.) 

This  cause  is  again  before  ns  on  petition 
illed  by  complainants  for  additional  flndio? 
of  facts.    We  are  asked  to  find: 

(1)  That  a  controversy  arose  between  the 
two  counties  as  to  the  location  of  the  coun- 
ty line  between  complainant  and  defendant 
counties;  that  each  county  appointed  com- 
missioners to  ascertain  where  said  county 
line  was  located  on  the  ground  at  tbe  time 
the  line  was  surveyed,  located,  and  estab- 
lished under  the  acts  of  the  general  assem- 
bly of  1855-56  and  1857-68;  that  said  com- 
missioners met  at  Dozler's  store  in  1895 
for  that  purpose,  but  nothing  was  done,  on 
account  of  the  inclemency  of  the  weatber, 
and  they  went  away  with  the  understanding 
that  they  were  to  meet  agahi  on  notice, 
and  that  afterwards  the  Davidson  county 
commissioners  mailed  notice  to  the  Cheat- 
ham county  commissioners  for  January  21, 
1800,  but  that  this  notice  was  not  received 
until  after  the  2l8t  of  January,  1896;  that 
the  Davidson  county  commissioners  then 
went  upon  the  ground,  and,  in  the  absence 
of    the    Cheatham    county    commissioners. 
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measiired  a  line  from  Ben  Anderson's  place 
eastwardly  -with  the  meanders  of  the  Char- 
lotte pike   10%  mlleay   and  from  there  N., 
UO  £U  a  straight  line,  to  the  foot  of  Oow- 
er's   Island;   that  said   measurements   were 
iereled   and  made  with   100-feet  tape  line 
following  the  oldest  workings  of  said  turn- 
pike.    (2)  That  the  commissioners  appoint- 
ed by  decree  of  the  chancellor  In  the  cause 
went  upon  the  ground  to  locate  and  find 
the  line   run,    located,   and  eatabllsbed  by 
John  M.   Joslln  and  Gal.  Shelton,  and  said 
commlsaloners  made  two  reports,  to  wit,  a 
majority  and  a  minority  report,  thus  show- 
ing a  disagreement  between  the  commission- 
ers.   Tbe   majority  report  Is  as  set  out  in 
the   transcript    at   pages    174-177,   and   the 
minority  report  is  as  set  out  In  tbe  transcript 
at  pages  181-186.    AU  three  of  the  lines  are 
worked  on  plat  No.  60,  and  explain  tbem- 
selvea.     The  first  or  extreme  western  line 
runs  from  the  pike  at  10%  miles  from  tbe 
Ben  Anderson  place:  tbe  second  or  Gower's 
line  at  12.01,  and  the  third  or  Nesbet  or 
Joslln  and  Sbdton  line,  or  extreme  western 
line  on  said  map.  leaves  the  Charlotte  pike 
at  12.51  miles  from  Ben  Anderson's  place. 
This  last  line  running  from  tbe  Charlotte 
pike  strikes  tbe  river  about  70  poles  bdow 
the  point  where  tbe  lower  end  of  Gtower's 
Island  now  Is.    We  so  find  tbe  facts  as  here- 
in set  out,  but,  when  so  found,  they  In  no 
wise  affect  our  conclusion  stated  In  tbe  opin- 
ion  heretofore   filed.    In   fact,   these   facts 
were    fully    and    carefully    examined    and 
weighed  by  us  in  connection  with  all  the 
other  facts  stated  and  found  as  shown  In 
our  former  opinion,  and.  Indeed,  with  all  tbe 
other  facts,  circumstances,  and  surroundings 
appearing  In  tbe  transcript;  and  we  are  fully 
satisfied  that  our  former  findings  and  con- 
clusions are  correct,  and  affirm  tbe  former 
decree,   and  decline  to  disturb  any  former 
findings  and  opinion. 

We  are  further  asked  to  find  that  the  Nes- 
bet or  extreme  western  line  between  the 
Charlotte  pike  and  Oower's  Island  is  shown 
to  touch  but  one  object  mentioned  in  tbe 
pleadings  and  proof,  and  that  is  the  large 
poplar  tree  standing  east  of  S.  W.  Cox's 
lioose.  This  we  decline  to  so  find,  because 
lach  is  not  the  fact  There  are  many  well- 
known  and  recognized  objects,  places,  and 
things  along  and  near  to  this  line.  This 
line  Is  well,  and  we  might  say  almost  thor- 
onghly,  identified  as  the  true  and  original 
line.  Tbe  objects,  marks  of  Identification, 
and  .things  Indicating  this  as  tbe  true  Jos- 
lln and  Shelton  line  are  as  stated  in  tbe 
original  opinion  filed  In  this  cause.  Tbe 
Tery  contrary  of  that  which  is  asked  is  dear- 
ly and  fully  sihown  by  tbe  record.  Tbe  for- 
mer decree  is  in  all  things  affirmed,  and  the 
petition  is  dismissed,  at  costs  of  petitioners. 
AH  ooncnr. 

Afilrmed  orally  by  supreme  court,  March 
a>lMl. 


FISHER  et  al.  r.  TURNER  et  aL    (ATKIN- 
SON, Intervener). 

(Court  of  Cbancery  Appeals  of  Tennessee.    Jan. 
28,  1901.) 

WILLS-LIFE  BSTATSS— RBMAINDBR-AD- 
VANCBMENT-EVIDKNCK. 
Testator's  will  declared  that  tbe  proceeds 
of  certain  lands  should  be  divided  among  bis 
children  for  life,  with  remainder  to  their  chil- 
dren, and  on  the  death  of  one  of  tastator's 
children  it  was  contended  that  the  value  of  a 
horse  purchased  by  testator  for  the  deceased 
child  should  be  set  otF  against  the  remainder- 
men as  an  advancement  made  by  testator.  At 
the  time  the  alleged  advancement  was  made, 
the  child  being  in  the  Confederate  army,  the 
testator  bought  the  horse  for  him.  The  son 
was  to  pay  for  It,  and,  not  feeling  anthortced 
to  sign  Ms  son's  name,  at  the  request  of  the 
vendor  testator  executed  his  own  note,  thongb 
at  the  time  It  was  understood  and  expected 
that  the  son  would  pay  the  note;  but  the  son. 
failed  to  do  so,  and  the  father  was  sued  on  the- 
note,  when  he  pleaded  want  of  conslderatioD' 
and  the  understanding  that  the  son  was  to 
pay  for  the  horse;  but  judgment  was  rendered 
against  the  testator,  which  was  paid  by  the 
executors.  Held,  that  there  was  no  advanca- 
ment. 

Appeal  from  chancery  court,  WOson  coun- 
ty; J.  S.  Grible,  Chancellor. 

Suit  by  John  W.  Fisher  and  others  against 
Flsber  Turner  and  others.  Chloe  Atkinson, 
as  administratrix  of  the  estate  of  Levi  Flsb- 
er, deceased,  intervened,  and  from  the  decree- 
she  appeals.    Affirmed. 

N.  G.  Robertson  and  B.  B.  Beards  for  com- 
plainants. Taiver  &  Golladay,  for  defend' 
ants. 


BARTON,  3.  This  cause  comes  before  a» 
In  somewhat  peculiar  shape.  Tbe  transcript 
Is  styled  as  above  set  out,  and  tbe  first  pa- 
per copied  into  tbe  transcript  Is  the  original 
bill  filed  by  John  W.  Flsber  and  others 
against  Fisher  Turner  and  othera  Tbe  final 
decree  appealed  from,  however,  appears  to 
have  been  rendered  under  tbe  bill  filed  by 
Chloe  Atkinson,  administratrix  with  the  wBl 
annexed  of  Levi  Flsber,  deceased,  against 
John  W.  Flsber  and  others.  While  the  style 
of  tbe  case  In  which  the  decree  was  render- 
ed does  not  appear  In  tbe  final  decree  as 
copied  into  the  transcript.  It  was  evidently 
rendered  in  the  case  or  under  tbe  bill  of 
Cbloe  Atkinson,  administratrix,  etc.,  against 
Johu  W.  Fisher  and  others,  and  we  take  ft 
that  it  is  this  cause  that  Is  before  us.  We 
will,  however,  give  an  outline  of  tbe  entire 
transcript  and  tbe  case  appearing  therefrom, 
though,  as  we  see  it,  the  question  for  our 
adjudication  arises  not  under  tbe  original 
bill  of  John  W.  Fisher  and  others,  but  under 
tbe  bill  filed  by  Cbloe  Atkinson,  administra- 
trix, etc.,  and  tbe  question  is  one  as  to  ad- 
vancement, which  It  Is  claimed  should  be 
charged  against  the  estate  of  Richard  Flsb- 
er, to  offset  a  claim  made  by  the  children 
of  Richard  Fisher,  deceased,  to  an  interest 
in  the  estate  of  their  grandfather,  tbe  fatbex 
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of  Richard  Fisher.    An  ontUne  of  the  case 
prmeated  In  this  transcript  is  as  f^ows: 

On  the  ITth  of  Septeml>er,  1898,  John  W. 
Fisher,  Chloe  Atkinson,  and  her  husband, 
William  Atkinson,  MolUe  Zwlngley,  William 
Zwlngley,  Lizzie  Fisher,  and  John  Fisher 
filed  the  orislnal  bHI  in  the  chancery  court 
of  Wilson  county  against  Fisher  Turner  and 
others.  This  bill  was  filed  for  the  purpose 
of  baviog  a  construction  of  the  will  of  Levi 
Fisher,  who  died  testate,  tn  Wilson  connty, 
in  the  year  1866,  and  for  the  purpose  of  hav- 
ing certain  land  devised  by  the  will  sold,  and 
the  proceeds  distributed  among  the  h^TS  and 
deriseee,  and  for  the  purpose  of  having  a 
certain  clause  In  the  will  devislDg  property 
"to  the  orphan  children  of  parents  who  died 
In  the  Tennessee  oonf«-ence"  declared  ntdl 
and  void.  Among  other  things,  the  bill  al- 
leged that  R.  Q.  Word,  under  an  agreement 
mate  between  the  heirs,  had  qualified  as 
admlniBtrator  de  bonis  non,  and  the  bill 
sought  to  have  Word  enjoined  from  selling 
tbe  land  which  passed  under  the  will,  on  the 
ground  that  he  had  no  authority,  and  that 
the  agreement  which  had  been  made  in  ref- 
erence to  the  matter  had  fallen  through. 
Among  other  things,  not  necessary  to  state, 
the  bill  averred,  and  the  will  filed  as  an 
«xhiblt  shows,  that  the  land  which  was  the 
•ubjectnmatter  of  litigation  had  been  de- 
vised by  Levi  Fiaher  to  his  wife,  Susan  Fish- 
er, for  her  life;  and  the  bill  averred,  and 
this  appears  to  be  true,  that  Susan  Fisher 
had  died  in  the  year  1898.  The  transcript 
does  not  contain  all  the  proceedings  and  the 
steps  taken  under  this  bill.  It  is  not  shown 
who  answered  this  original  bill.  It  appears, 
however,  that  on  the  lOth  of  Oetober,  1898, 
an  amended  bill  was  filed,  the  main  purpose 
of  this  amended  bill  being  to  make  some  one 
defendant  who  might  stand  as  a  representa- 
tive of  "the  orphan  children  of  parents  who 
had  died  In  the  Tennessee  conference."  The 
next  step  we  find,  as  shown  by  the  tran- 
script in  this  original  case,  was  a  decree  en- 
tered on  the  10th  of  November,  1898.  This 
decree  adjudicated  that  the  clause  In  the  will 
which  devised  "$1,000  to  the  orphan  children 
of  parents  who  died  in  the  Tennessee  con- 
ference" was  void  for  vagueness  and  uncer- 
tainty. This  decree  further  adjudicates  that 
John  W.  Fisher,  Chloe  Atkinson,  and  Rich- 
ard Fisher  were  entitled  to  a  life  estate  in 
whatever  amount  the  land  might  sell  for  over 
and  above  $1,500,  the  remainder  to  their 
children;  and  that  John  W.  Fisher,  Chloe 
Atkinson,  and  W.  J.  Atkinson  were  entitled 
to  an  absolute  interest  In  the  proceeds  from 
the  sale  of  the  land  except  whatever  amount 
might  be  realized  from  the  sale  over  and 
above  $1,500.  The  decree  further  recited 
that  the  case  should  be  retained  In  court  for 
the  purpose  of  directing  the  distribution  of 
the  funds  in  accordance  with  the  decree,  and 
that,  when  the  sale  was  made,  the  adminis- 
tiatrix  with  the  will  annexed  should  report 
the  same  to  the  court,  and  the  costs  of  Hm 


cause  shonld  be  paid  <mt  of  the  pvoettia  o( 
the  land  when  sold.  That  the  matter  uw; 
be  more  easily  eompr^ended,  we  herein  in- 
sert a  copy  of  the  will  of  I^evi  Fisher.  wUdi 
is  as  follows: 

"I,  Levi  FiAer,  do  make  and  publish  this, 
my  last  will  and  testament,  hereby  revoking 
and  making  void  all  otiier  wills  by  me  at  ' 
any  time  made.  Ist  I  direct  that  my  fn-  ! 
n^al  expenses  and  all  my  debts  be  paid  as 
soon  as  possible  out  of  any  money  that  I 
may  die  possessed  of,  or  may  first  oome  into 
the  hands  of  my  executors.  2nd.  I  direct 
tliat  my  wife,  Susan,  have  all  my  lands  f»t 
and  during  her  natural  life  or  'wMowhood. 
to  use  for  her  benefit  for  her  support.  Said 
farm  must  be  kept  up  good  tn  all  reapecta  bj 
her.  If  the  railroad  should  pass  near  my 
sprbiig,  and  if  my  executor  thinks  best,  he 
may  sell  a  portion  of  my  land  for  the  de- 
mands of  the  depot  and  contigaons  purposes. 
After  my  wife's  death  ot  marriage  said  land 
shall  be  sold,  and  five  hundred  dollars  of  the 
proceeds  given  to  the  American  Bible  So- 
ciety, the  balance  of  the  proceeds  of  the  land 
be  equally  divided  lietween  my  three  chil- 
dren, to  wit  Richard  W.  Fisher,  Chloe  Atkia- 
son,  and  John  Fisher,  for  their  use  and  ben- 
efit during  their  natural  Uvea,  and  after  their 
death  to  go  to  their  children.  3rd.  I  direct 
that  my  wife  have  my  spinning  machine  and 
sewing  machine,  and  all  the  cooking  utensils, 
and  the  bay  mare  called  'Yick,'  my  wagon 
and  gun,  two  work  horses  Kit  &  Fannie,  a 
sufticlent  number  of  farming  utensdls  to  carry 
on  the  farm,  and  a  snfBcient  number  of  hogs 
for  the  family  support,  two  milch  cows,  a 
snfflcient  quantity  of  com  and  wheat  for  the 
support  of  the  family,  two  bedsteads  and  fur- 
niture, one  folding  leaf  table  and  all  the 
tableware,  one  spinning  wheel,  and  cho^ 
ping  ax,  and  all  the  remainder  of  the  house- 
hold furniture,  except  my  library.  She  may 
also  keep  the  Family  Bible  and  the  water 
cask.  4th.  I  direct  that  my  reapo:  and  oat 
cutter,  and  all  the  remainder  of  my  farming 
utensils,  and  all  my  stock,  and  all  the  bal- 
ance of  my  crop  after  taking  out  a  support 
as  above  mentioned  for  the  family,  to  be 
sold,  and  the  proceeds  go  to  the  payment  of 
my  debts,  and  the  remainder,  if  any,  to  be 
applied  to  the  repairing  of  the  fencing 
around  the  farm;  if  any  be  left  after  that 
to  be  equally  divided  between  my  three  chil- 
dren, Richard,  Chloe,  and  John.  I.A8tly.  I 
hereby  nominate  and  appoint  Lewis  W.  Rob- 
ertson and  James  A.  Cartmell  my  executors. 
In  witness  whereof,  I  do  to  this,  my  last 

will,  set  my  hand  and  seal  this Monday 

of  August,  18C6.    Levi  Fisher.    [Seal.] 

"Signed,  sealed,  and  published  in  our  pres- 
ence, and  we  hare  subscribed  our  names 
hereto  in  the  presence  of  the  testator.  S.  0. 
JadESon.    William  H.  Jaclison." 

"I,  Levi  Fisher,  having  heretofore  made 
and  published  my  last  will  and  testament  do 
make  and  declare  this  as  a  oodteU  thereto, 
to  wit:    First  I  direct  that  the  clause  In  m 
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wOl  directing  fifteea  hunflred  dollars  of  the 
proceeds  of  my  land  to  be  given  to  the 
American  Bible  Society  be  so  changed  that 
Atb  himdred  dollars  of  this  money  be  given 
to  my  three  children,  to  wit,  Richard,  Ghloe, 
and  John,  and  desire  that  one  thousand  dol- 
lars of  the  land  money  be  given  to  the  or- 
phan children  of  the  parents  who  died  in  the 
Tennessee  conference.  Instead  of  the  Bible 
Society;  that  Is,  the  Interest  to  be  paid  to 
them,  and  not  to  nse  the  principal.  Lastly. 
It  Is  my  desire  that  this  codicil  be  attached 
and  constltnted  a  part  of  my  will  to  all  In- 
tents and  pnrposes.  This  22nd  day  of  Sep- 
tember, 1866.  Levi  Fisher."  Attest:  "Naa- 
nle  C.  Gnthrle.     C.  J.  Bloodworth." 

There  U  no  order  showing  that  Word  had 
been  removed,  or  had  died,  or  resigned,  and 
Chloe  AthJnson  appointed;  but  it  is  evident 
from  this  and  other  decrees  that  this  had 
been  done,  or  at  least  in  some  way  Chloe  At- 
kinson bad  become  the  administratrix  de 
bonis  non  with  the  will  annexed. 

The  next  decree  was  entered  In  the  case  on 
the  14th  of  A^ll,  1899.    This  decree  recites 
that  the  administratrix  had  sold  the  land  be- 
longing to  the  estate  of  Levi  Fisher  for  the 
ram  of  ^,550.    The  decree  then  gave  eertata 
dlrcctUms  In  relation  to  the  settlement  of  the 
Interest  of  John  W.  Fisher  and  Chl6e  Atkin- 
son by  the  passage  of  receipts,  etc.,  the  land 
havtaig  been  sold  to  N.  6.  Robertson,  and 
there  being  other  sales  and  arrangements  be- 
tweai  the  parties  In  interest  which  Justl- 
fled  this  arrangement.    The  decree  concludes, 
"This  will  leave  a  net  one-third  to  be  paid 
into  court,  and  said  fund,  when  paid  into 
court,  win  be  loaned  out  on  the  orders  of  the 
court"    This  evidently  referred  to  the  one- 
thhd  of  the  fund  which,  according  to  the 
flecrce  rendered  In  the  case  on  the  10th  of 
November,  1808,  would  belong  to  the  children 
of  Richard  Fisher,  deceased.    On  the  14th  of 
April,  1899,  there  was  also  entered  a  decree 
■which  recited   that  the  complainant  asked 
lea  re  to  file  her  amended  bill  In  the  above- 
styled  case,  and  it  appeared  from  said  bill  and 
decrees  therein  that  the  land  of  the  testator 
had  been  sold  under  the  decrees  In  said  cause, 
and  that  said  sale  had  been  confirmed  by  the 
court;    that  said  land  sold  for  th°  sum  of 
11,550.  but  9500,  by  the  terms  of  the  will, 
were  given  to  be  equally  divided  among  his 
three  children,  namely,  the  complainant,  3. 
W.  Fisher,  and  B.  W.  Fisher,  and  that  the 
testator  died  intestate  as  to  the  ?1,000  of  the 
proceeds  of  the  sale;  that  complainant  had 
distributed  two-thirds  of  the  proceeds  of  the 
Isnd  to  J.  W.  Fisher  and  complainant's  fam- 
Uj,  but  that  she  was  confronted  with  di£a- 
cnlty  as  to  the  disposition  of  the  share  of  R. 
W.  Fisher;    that  J.  W.  Fisher,  for  himsslf 
iind  children,  and  J.  W.  Atkinson,  her  hus- 
band, for  bimselt  children,  and  grandchil- 
^n,  claim  that  R.  W.  Fisher  was  advanced 
the  amount  of  a  Judgment  for  $220.40,  or 
thereabouts,  against  the  executes  or  her  tes- 
tator, rendered  about  1870,  and  to  pay  which 


a  part  of  the  testator's  home  place  hafl  been 
sold;  and  that  it  was  claimed  that  the  In- 
terest of  R.  W.  Fisher's  children  should  be 
charged  with  this  advancement,  and  the 
other  heirs  to  have  the  advantage  thereof.  It 
was  further  charged,  as  this  decree  recttes 
(though  this  bill  is  not  copied  into  the  tran- 
script), that  it  was  also  claimed  that  B.  W. 
Fisher,  in  1870,  had  made  a  deed  to  his 
mother,  Susan  Fisher,  for  his  interest,  and 
that  Susan  had  died  without  disposing  of  the 
Interest,  and  that  there  was  no  administrator 
on  her  estate.  It  was  asked  (this  decree  re* 
cites)  that  the  administratrix  be  allowed  to 
file  her  bill  as  a  bill  of  interpleader,  and  that 
she  be  instructed  how  to  dispose  of  the  funds 
in  her  hand.  On  &Iay  26,  1600,  an  answer 
was  filed,  which  purports  to  be  the  answer  ot 
John  W.  Fisher  for  himself  and  as  next  friend 
of  his  children,  and  the  answer  of  William  J. 
Atkinson  for  himself  and  his  children.  We 
use  the  word  "purports"  becaose  Joha  W. 
Fisher,  in  his  deposition,  says  that  he  did 
not  authorize  this  answer  to  be  filed  on  his 
behalf,  but  that  he  desired  his  brother's  ehH- 
dren  to  have  their  share  of  the  funds,  and  we 
therefore  treat  the  answer  as  that  of  J.  W. 
Atkinson  for  himself,  wife,  and  children. 
This  answer  sets  out  the  claims  of  these  par- 
ties  as  follows:  They  say:  That  Levi  Fisher, 
deceased,  was  sent  by  his  son  R.  W.  Flsber, 
as  the  lattei's  agent,  In  May,  1862,  and  pro- 
cured for  him  by  purchase  of  one  T.  B.  Jack- 
son a  saddle  horse,— if  suitable,  to  be  retained 
by  R.  W.  Fisher;  if  not  suitable,  to  be  re- 
turned to  the  vendor.  That  R.  W.  Fisher 
kept  the  horse,  and  that  his  agent,  L.  Fisher, 
his  father,  afterwards,  and  on  May  5,  1662, 
gave  his  note  for  the  price,  payable  to  said 
Jackson,  or  his  assigns,  In  1862.  That  in 
1866  said  Jackson,  assignee,  sued  L.  Fisher 
upon  this  note.  That  this  suit  was  pending 
at  his  death.  That  there  was  revival  against 
testator's  executors  and  that  judgment  was 
rendered  against  them  on  the  12th  of  May, 
1870,  in  the  circuit  court  of  Wilson  county 
for  $222.12  and  the  costs  of  the  suit  That, 
there  being  no  personal  assets,  the  executors 
were  forced  to  sell  a  part  of  the  lands  In 
order  to  pay  Judgment,  interest,  and  costs, 
which  was  done.  .It  was  further  averred  that 
B.  W.  Fisher  died  in  1869  or  1870,  and  that 
there  had  been  no  administrator  upon  his 
estate;  that  he  left  a  widow  and  several 
children;  that  the  Judgment,  with  costs  and 
interest  thereon,  was  pleaded  as  an  advance- 
ment to  R.  W.  Fisher  by  his  father.  They 
further  say  that  they  claim  that  their  tes- 
tator. In  his  lifetime,  in  1862,  advanced  his 
son  R.  W.  Fisher  a  saddle  horse  worth  then 
on  the  market  $150,  and  that  said  L.  Fisher 
died  in  18(36;  that  said  horse,  at  said  price, 
with  Interest  from  the  testator's  death  down 
to  the  present.  Is  the  amount  of  said  advance- 
ment with  which  said  R.  W.  Fisher  should 
be  charged;  and  it  is  said  that  the  adminis- 
tratrix should  retain  a  sufflclency  .of  the  pr)0- 
ceeds  to  cover  the  Judgment,  interest,  and 
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costs  thereon,  and  charge  the  same  to  the 
fond  that  otherwise  might  he  going  to  his  dis- 
tributees. They  further  say:  That  by  -way 
of  farther  ground  of  claim  to  the  distributive 
share  of  said  proceeds  payable  to  R.  W.  rish- 
er's  children,  on  the  28th  of  August,  1868,  R. 
W.  Fisher,  by  his  paper  writing  of  that  date, 
conveyed  for  the  consideration  of  one  dollar 
paid,  and  the  love  and  aflfection  he  had  for 
his  mother,  Mrs.  Susan  Fisher,  whatever  in- 
terest he  might  take  under  the  will  of  his 
father,  and  as  distributee  of  same.  That  pa- 
per is  filed  as  Exhibit  A  to  his  answer.  That 
the  real  consideration  was  the  payment  by 
his  mother  of  a  Judgment  in  favor  of  William 
A.  Balrd  against  R.  W.  Fisher,  princ^al,  and 
J.  W.  Atkinson,  security,  for  $171.61  and 
costs,  which  Mrs.  Susan  Fisher  paid  In  March 
and  July,  1867;  and  it  is  said  this  sum,  with 
Interest  thereon,  is  an  advancement  to  R.  W. 
Fisher,  deceased.  That  an  additional  consid- 
eration was  the  rearing  of  two  minor  children 
of  R.  W.  Fisher's,  which  she  took  upon  her- 
self; also  their  education,  clothing,  etc.,  which 
was  worth  some  $500  or  more.  That  Susan 
died  In  the  fall  of  1898,  Intestate,  and  that 
then  had  been  no  administration  upon  her 
estate.  That  her  children  are  respondent 
John  W.  Fisher  and  the  complainant  and  the 
children  of  R.  W.  Fisher,  deceased.  It  is 
farther  stated  that  John  W.  Fisher  and  chil- 
dren (the  complainant  husband  and  children) 
are  entitled  to  two-thirds  of  the  net  amount 
of  the  estate,  and  the  children  of  R.  W. 
Fisher,  deceased,  to  one-third  of  the  same, 
but  that  this  conveyance  of  the  interest  of 
R.  W.  Fisher  only  covers  what  is  not  covered 
by  the  claim  of  advancement,  as  made  above, 
by  way  of  paying  the  liability  Incurred  by  the 
testator  while  procuring  the  horse  as  agent 
for  his  son  R.  W.  Fisher,  or  by  the  way  of 
claim  of  advancement  In  the  order  stated 
above.  If  these  positions  be  not  true,  then 
Mrs.  Atkinson  would  be  entitled  to  one-third 
of  the  net  proceeds  of  the  land,  and  John  W. 
Fisher  one-third,  and  the  other  one-third  to 
the  children  of  R.  W.  Fisher,  deceased.  Wil- 
liam Zwingley,  John  Fisher,  and  others,  chil- 
dren and  grandchildren  of  R.  W.  Fisher,  filed 
an  answer,  in  which  they  say  that  they  admit 
the  sale  of  the  land  of  the  administratrix, 
but  refer  to  the  record  of  the  court  for  the  de- 
cree of  the  sale  and  all  the  facts  connected 
therewith.  They  deny  that  Levi  Fisher  ad- 
vanced to  R.  W.  Fisher  $220.40,  or  a  horse 
worth  $150,  or  any  other  snm.  They  deny 
that  Levi  Fisher  paid  any  debt  for  R.  W. 
Fisher.  They  deny  that  there  was  any  ad- 
vancement to  R.  W.  Fisher,  made  by  his 
father  or  by  his  mother.  They  say  that  R. 
W.  Fisher  had  bean  dead  more  than  20  years, 
and  the  defendants  pleaded  and  rely  upon 
the  statutes  of  limitation  of  2  years,  of  6 
years,  and  of  7  years  as  a  full  and  complete 
defense  to  the  demand.  They  also  deny  on 
this  answer  that  R.  W.  Fisher  sold  and  trans- 
ferred his  interest  to  his  mother,  or  any  one 
else,  and  they  deny  the  execution  of  the  paper 


mentioned.    After  these  pleadings  wexe  filed, 
proof  was  taken  upon  the  issue  as  to  the  ad-      I 
vancement,  and  the  case  was  finally  heard 
by  the  chancellor,  who  entered  a  decree  hi 
which  he  adjudicated  that  the  cause   was 
heard  on  the  questions  presented  in  the  biU 
of  Interpleader  of  Mrs.  Chloe  Atkinson,  and 
the  answer  thereto,  and  the  proofs  and  ex- 
hibits In  the  records  and  pleadings;   and  that      | 
the  death  of  W.  J.  Atkinson  was  suggested      ) 
and  admitted,  and  the  case  stood  revived  hi      | 
the  name  of  his  wife,  who  succeeded  to  the      | 
entire  Interest  of  W.  J.  Atkinson.     The  de-      I 
cree  further  recites  that.  In  full  consideration 
of  the  cause,  the  court  was  of  the  opinion 
that  there  was  no  advancement  that  should 
be  charged  against  the  interest  of   R.  W. 
Fisher;  and,  further,  that  R.  W.  Fisher  did 
not  make  and  execute  the  deed  to  his  mother 
for  his  Interest,  and  that  R.  W.  Fisher  was 
the  owner  of  one-thb:d  Interest  In  his  father's 
estate  at  the  time  of  his  death,  and  that  the 
same  passed  to  his  heirs  at  law  when  he  died, 
and  that  the  children  and  grandchildren  of 
R.  W.  Fisher  are  entitled  to  recover  and  col- 
lect their  one-third  Interest  in  the  proceeds 
of  the  land  sold  In  the  cause.    The  costs  weie 
adjudged  one-third  against  Mr.  Atkinson,  one- 
third  against  J.  W.  Fisher,   and  one-third 
against  the  heirs  of  R.  W.  Fisher.    This  de- 
cree recited:    "From    the   foregoing    decree 
Chloe  Atkinson  and  John  Atkinson  pray  an 
appeal  to  the_next  term  of  the  supreme  court 
to  be  held  at  Nashville,  and  the  ai^teal  to 
them  Is  i^ranted  upon  their  giving  bond,"  etc 
"The  bill  of  exceptions  was  signed,   sealed, 
and  made  a  part  of  the  record,  the  transcript 
was  made  up  by  agreement  of  parties,  and 
many  of  the  decrees  are  copied  In  tlie  tran- 
script without  style  or  caption."    It  would 
seem  from  one  view  to  be  a  matter  of  some 
moment   to  know   whether  the  proceeding 
under  the  bill  of  Interpleader  filed  by  Mrs. 
Atkinson  was  a  part  of  the  original  case  of 
John  W.  Fisher  against  Fisher  Turner  and 
others  or  not    The  reason  for  this  la  to  be 
found  in  the  fact  that  in  the  decree  rendered 
by  the  chancellor  on  the  14th  of  August,  1S99, 
it  was  adjudicated  that  the  funds  realized 
from  the  sale  of  the  land  belonged  equally 
to,  and  should  be  equally  divided  among,  the 
three  children  of  Levi  Fisher,  or  their  repre- 
sentative; that  Is  to  say,  it  was  adjudicated 
that  the  funds  should  be  equally  divided  be- 
tween J.  W.  Fisher,  Mrs.  Atkinson,  and  R.  W. 
Fisher's  representative.    Now,  this  was  an 
express  adjudication  of  the  rights  of  the  par- 
ties, and,  of  course,  the  chancellor  had  no 
power  at  a  subsequent  term  to  change  or 
modify  this  decree.    If  the  Interpleader's  case 
was  simply  a  part  of  the  original  case,  then 
probably  it  was  unnecessary  for  the  children 
and  grandchildren  of  R.  W.  Fisher  to  plead 
and  rely  upon  this  adjudication  farther  than 
they  did.    In  their  answer  they  say  they  re- 
fer to  the  records  and  decrees  ~of  the  court 
In  the  cause.    The  decree  which  gave  com- 
plainant Chloe  Atkinson  the  right  to  file  tbe 
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bUl  of  Interpleader  refers  to  It  as  an  amended 
bill,  and  recites  that  the  complainant  asked 
leave  to  file  her  amended  bill.    So,  if  we  are 
to  treat  all  these  proceedings  as  parts  of  the 
original  case,  as  it  appears  the  parties  did, 
it  is  evident  that  the  rights  of  the  parties 
had  been  adjudicated  before  the  bill  of  the 
interpleader  bad  been  filed,  and  the  decree, 
as  the  case  then  stood,  was  clearly  right; 
and  from  this  view  of  the  case  the  matter 
wonld  seem  to  be  settled.    If,  however,  we 
should  hold  that  the  bill  of  interpleader  was 
a  new  proceeding,  then  the  former  adjudica- 
tion should  have  been  expressly  pleaded  and 
relied  upon,  and  we  take  it  that  a  simple  ref- 
erence to  this  decree  would  not  be  a  com- 
pliance with  the  mle  reauirlng  the  defense 
of  res  adjudicata  to  be  specially  pleaded  and 
relied  tqpon,  as  announced  in  the  case  of  Jour- 
olmon  T.  Massengill,  86  Tenn.  81.  6  S.  W.  719. 
Bnt.  without  deeming  it  necessary  to  pass  ex- 
pressly upon  these  questions,  we  do  find  that 
in  the  original  and  the  first  amended  bill  filed 
by  the  complainants,  among  whom  were  in- 
cluded Mrs.  Atkinson,  it  was  alleged,  in  sub- 
stance, that  the  children  and  heirs  of  R.  W. 
Fisher  were  entitled  to  share  in  one-third 
of  the  proceeds  of  the  land.    One  sentence  in 
the  amraided  bill  filed  October  2,  1898,  reads 
as  follows:  After  averring  that  the  bequest  to 
the  (Mphan  children  was  void,  it  was  said  that 
"this  $1,000  would  go  to  complainants  and 
Ibelr  children,  and  the  children  of  their  de- 
ceased brother,  Richard  Fisher,  by  descent" 
Now,  here  is  an  expressed  statement  and  ad- 
mission that  these  heirs  of  Richard  Fisher 
are  entitled  to  one-third  of  this  money,  and 
that  these  charges  are  not  only  binding  upon 
the  complainants   as  admission  of  records, 
bat  are  to  be  looked  to  upon  the  trial  of  the 
luDe  of  facts  presented  in  the  bill  of  inter- 
pleader.   Passing  upon  these  issues,  we  also 
flod  the  following:  As  to  the  execution  of  the 
deed  referred  to  as  "Exhibit  A."    This  deed 
appears  to  have  been  found  among  an  old 
file  of  papers  in  the  case  brought  before  a 
magistrate,  and  afterwards  tried  in  the  cir- 
cuit court  in  favor  of  Jackson  against  Levi 
Fisher.    The  deed  reads  as  follows:  "I,.R.  W. 
Fisher,  of  the  county  and  state   aforesaid, 
bare,  and   in  consideration  of   the   sum   of 
11.00,  to  me  in  hand  paid,  and  in  considera- 
tion of  the  natural  love  and  affection  which 
I  bear  to  my  mother,  Susan  Fisher,  do,  quit- 
claim and  assign  to  her  all  the  right,  title, 
and  hiterest  I  have  under  and  by  virtue  of 
tbe  provision  of  the  will  of  my  father,  Levi 
Fisher,  dec'd,  to  be  and  remain  my  mother's 
without  any  recourse  or  liability  upon  me  in 
any  manner,  releasing  and  conveying  what- 
wet  interest  I  have  or  may  have.  If  any, 
under  and  by  the  provision  of  said  will  of 
my  father.    In  testimony  whereof,  I  have  set 
my  hand  this  28tb  day  of   August   1868. 
[Signed]  B.  W.  Fish«r,"    Attest:  "K.  I.  Gol- 
laday."    This  paper  was  made  an  exhibit  to 
a  deposition  purporting  to  be  tbe  deposition 
ot  B.  W.  Fisher,  foimd  among  the  papers  in 


the  same  case,  and  proven  to  be  in  his  hand- 
writing. In  this  deirasltion  he  makes  the  fol- 
lowing  statement:  "I  made  and  executed  the 
paper  herewith  filed  and  marked  'Exhibit  A' 
to  my  deposition.  lu  that  paper  I  release 
and  assign  unto  my  mother  all  tbe  Interest 
which  I  have  or  may  have  under  tbe  will  of 
my  father  in  the  proi>erty."  As  will  be  not- 
ed, the  language  is  that  the  witness  made 
and  executed  the  paper.  The  word  "deliv- 
ered" is  not  used.  Aside  from  this,  the 
proof  shows  that  R.  W.  Fisher's  mother,  dur- 
ing her  life,  never  claimed  this  Interest  and 
that  after  his  death  she  recognized  the  rights 
of  R.  W.  Fisher  in  and  to  this  land.  Having 
sold  off  a  small  part  of  it  to  the  railroad,  she 
oGCered  to,  and  probably  did,  send  these  chil- 
dren part  of  the  money,  thus  fully  recognizing 
the  rights  of  these  children  to  this  fund,  and 
stating  in  a  letter  which  she  wrote  that  they 
were  entitled  by  right  of  their  father  to  an 
interest  in  it  We  are  therefore  content  to 
afiSrm  the  finding  of  the  chancellor,  or  at  least 
to  find  that  Exhibit  A  was  never  delivered, 
or,  if  delivered,  was  returned  by  his  mother 
to  R.  W.  Fisher;  at  least  was  treated  as  non- 
effective between  them.  As  to  the  question 
of  fact  as  to  wbetb^  the  mother  made  an 
advancement  to  the  son,  proof  shows  that 
she  did  pay  a  debt  amounting  to  $171  for  him. 
Whether  this  was  afterwards  r^aid  by  him 
does  not  appear,  nor  is  there  anything  further 
to  show  that  it  was  intended  or  treated  as  an 
advancement  by  her. 

As  to  the  other  issue,  and  only  remaining 
issue  or  fact  in  the  case,— as  to  whether  Levi 
Fisher,  the  father  of  R.  W.  Fisher,  made  an 
advancement  to  him  either  of  a  horse  worth 
from  $150  to  $175,  or  of  tbe  amount  of  $220, 
which  he  subsequently  had  to  pay  for  tbe 
horse,— we  concur  in  the  finding  of  the  chan- 
cellor that  this  was  not  an  advancement,  and 
cannot  be  charged  against  the  heirs  or  tbe 
representative  of  R.  W.  Fisher,  deceased. 
The  tesimony  of  Levi  Fisher,  as  taken  in  the 
Jackson  case,  shows  that  this  was  not  intend- 
ed as  an  advancement;  tbe  facts  being  simply 
that,  his  son  being  in  the  Southern  army,  be 
bought  the  horse  for  him,  for  which  the  son 
was  to  pay.  Not  feeling  authorized  to  sign 
his  son's  name,  at  the  request  of  the  vendor 
he  executed  bis  own  note,  though  at  tbe  time 
it  was  understood  and  expected  that  the  son 
would  pay  off  the  note.  The  son  failed  to  do 
so,  and  the  father,  Levi  Fisher,  was  sued 
upon  tbe  note,  and  he  pleaded  want  of  con- 
sideration; that  it  was  the  understanding 
that  his  son  was  to  pay  for  the  horse;  that 
be  did  offer  to  pay  for  it  In  Confederate 
money;  and  the  horse  was  purchased  for  an 
unlawful  purpose,- that  is,  to  be  used  in  the 
service  of  the  Confederate  States.  At  no  time 
did  be  pretend  that  he  had  made  an  advance- 
ment to  his  son.  Judgment  however,  was 
rendered  against  him,  and  his  estate  bad  it 
to  pay,  although  wholly  denying  his  liability, 
and  claiming  that  the  indebtedness,  if  any 
existed,  was  that  ot  bla  son's.    These  facts 
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negatlre  any  Idea  of  adrancement  Some- 
thing Is  Bald  In  argument  of  another  horse 
given  by  Levi  Fisher  to  his  son  R.  W.  Fisher 
In  1861.  This  gift  ho\rever,  or  advancement, 
was  not  set  up  In  the  pleadings,  though  the 
other  matters  were  speclflcally  set  out.  Be- 
sides that,  we  are  not  satisfied  as  to  the 
proof  on  this  matter.  R.  W.  Fisher  Is  dead, 
and  these  parties  have  waited  for  long  years 
after  his  death,  and  some  40  years  after  the 
transaction,  to  set  up  this  claim,  and  have 
made  It  after  admission  In  pleadings  filed  by 
them  that  these  children  of  R.  W.  Fisher  are 
entitled  to  one-third  of  the  proceeds  of  the 
sale  of  this  land.  We  therefore  find  all  the 
Issues  of  fact  against  the  appellant,  and  for 
this  reason  aSlrm  the  decree  of  the  chancel- 
lor. The  costs  below  will  he  paid  as  decreed 
by  the  chancellor;  the  costs  of  the  appeal  by 
Mrs.  Chloe  Atkinson,  the  appellant.  All  con- 
cur. 

Affirmed  orally  by  supreme  court,  March 
16,1901 


SAUXDERS  V.  SAVAGE  et  aL 

<Ooart  of  Chancery  Appeals  of  Tenneaaeei 

Nov.  27,  1900.) 

BQUITT— PLBADINO— PRACTICB— DEVBSTIKO 
TITLE— BILL    OF    RSVIBW. 

1.  It  Is  in  the  discretion  of  the  chancellor  to 
allow  withdrawal  of  answer,  and  the  filing  of 
a  demurrer  in  lieu  thereof,  at  any  time  before 
final  decree. 

2.  It  is  not  aa  abuse  of  discretion  to  allow 
defendant,  shortly  after  filing  answer  alleging 
the  instrumeat  relied  on  in  the  bill  to  be  a 
forgery,  to  withdraw  it,  and  file  demurrer  in 
lieu  thereof,  on  discovery  that  the  instrument  is 
gennine. 

3.  In  the  absence  of  anything  in  the  record, 
it  will  be  presumed  that  complainant's  counsel 
was  in  court  when  motion  was  made  to  with- 
draw answer  and  file  demurrer. 

4.  It  is  no  ground  for  reviewing  action  of  the 
court  In  granting  motion  to  withdraw  answer  to 
bill,  and  substitute  a  demurrer  in  lieu  tliereof, 
that  complainant's  counsel  was  not  in  court 
when  the  case  was  called  and  the  motion  made. 

5.  Irregularity  io  allowing  motion  to  dismiss 
bill  and  a  demurrer  thereto  to  be  filed  at  the 
same  time,  and  tried  together,  is  not  ground  tor 
reversal,  where  the  ground  of  the  motion  may 
be  treated  as  part  of  the  demurrer. 

6.  Title  will  not  be  devested  out  of  one  to 
whom  land  is  deeded  as  security  till  not  only 
the  amounts  secured,  but  other  amouuts  due 
the  grantee  from  the  grantor,  are  paid. 

7.  A  bill  of  review  for  newly-discovered  evi- 
dence will  not  be  entertained  to  allow  com- 
plainant to  reopen  the  case  to  show  that  rights 
enforced  on  the  basis  of  a  mortgage  of  a  cer- 
tain date  really  rested  on  a  prior  mortgage,  old 
enough  to  be  barred  by  limitntions. 

8.  Wliere  land  of  complniaant,  sold  on  exe- 
cution to  B.,  was  conveyed  by  him  to  defendant, 
who  paid  B.'s  claim,  and  thereafter  complain- 
ant gave  a  deed  of  the  land  to  defendant,  noth- 
ing being  paid  at  the  time,  the  subsequent 
agreement  of  defendant  to  resell  to  complniuaat 
at  any  time  within  a  certain  period,  on  her  pay- 
sunt,  with  Interest,  of  "the  amount  I  have  paid 
her  for  said  land,"  refers,  not  alone  to  the 
money  paid  B.  by  defendant,  but  to  all  money 
owed  by  complainant  to  defendant. 


».  Before  a  bill  of  review  for  newly-discover- 
ed evidence  can  t>e  filed,  leave  must  be  granted 
in  open  court. 

10.  A  bill  of  review  for  newly-dlscoTered  evi- 
dence cannot  be  hrought  agamst  a  decree  in 
the  supreme  court. 

Appeal  from  chancery  court.  White  county; 
T.  J.  Fisher,  Chancellor. 

Bill  of  review  by  N.  P.  Saunders  agahist 
John  H.  Savage  and  others.  Demurrer  to 
and  motion  to  dismiss  the  bill  were  sustain- 
ed, aud  complainant  appeals.    Affirmed. 

A.  W.  Stockell  and  A.  Q.  Ooodlett.  for 
appellant.  Smith,  I.ieuaden  ft  Cooper,  for 
reapoudents. 

NEIIi,  3.    This  to  a  bill  filed  to  review  a 
decree  of  the  supreme  court  rendered  at 
Its  September  term,  1888,  for  newly-dlsoov- 
ered   evidence.    This  bill  charges    that  on 
the  4th   day  of   February,   1898,   John  H. 
Savage  filed  a  bill  In  the  chancery  court  at 
Sparta  against  John  M.  Oaut  and  the  pres- 
ent complainant,  by  which  he  sought  to  have 
a  tract  of  land,  containing  5,000  acres,  ly- 
ing in   White  county,   sold   for   division  of 
proceeds   between   himself   and   Mr.    Ghtut 
alleging  that  he  owned  nine-tenths  of  the 
land,   and   Gant   the   remaining   one-tenth: 
that  he  obtained  his  title  to  this  land  from 
one  J.  W.  Baker,  who  had  bought  it  at  an 
execution  sale  as  the  property  of  the  present 
complainant;  that  he  paid  J.  W.  Baker  for 
the  land,  and  the  present  complainant  had 
conveyed  to  him  absolutely  her  equity  ot 
redemption;  that  he  had  held  the  land,  and 
had   been   paying   taxes  on   it  since   1885; 
that  he  had  promised  the  present  complain- 
ant if  he  ever  sold  the  land,  and  there  should 
be  a  surplus  after  paying  the  Indebtedness 
which  he  held  against  her,  be  would  give 
to  her  such  surplus,  and  for  this  reason  be 
made  her  a  party  to  the  bill.    It  Is  farther 
alleged  that.  In  the  bill  Just  referred  to,  CoL 
Savage  presented  claims  against  the  present 
compl.ilnant,    which,    with    interest,    aggre- 
gated  about  $3,000;  that  the  present  com- 
plainant made  defense  to  that  b'll,  and  In 
answering  said  that  the  title  to  the  land, 
though  absolute  on  its  face,  was  never  in- 
tended to  be  anything  else  than  a  convey- 
ance to  secure  the  payment  of  an  indebted- 
ness, and  was  in  fact  a  mortgage;  that  tbe 
entire  history  of  the  transaction   connect- 
ed with  her  execution  of  this  conveyance 
and   the  redemption   of  the   land  by  Col. 
Savage  was  as  follows:    That  during  her 
youth  she  and  Col.  Savage  were  much  to- 
gether,  and  he  was  an  intimate  friend  of 
her  family  during  her  father's  lifetime  and 
afterwards;    tiint    after    her    father's   death 
she  and  her  mother  sought  the  advice  of 
Col.  Savnge,  and  after  her  mother's  death 
she  continued  to  rely  upon  him  for  advice, 
not  merely  as  an  attorney,  but  also  as  » 
friend;  that  by  misfortune  she  became  In- 
volved In  debt;  that  tlje  6,000-acre  tract  of 
land  referred  to  was  sold  to  satisfy  an  ex- 


Digitized  by 


Google 


Tenn.) 


SAUNDEfiS  V.  SAVAGE. 


819 


ecDtlon  BgaJBSt  b»  la  favor  of  J.  W.  Baker, 
and  that  Mr.  Baker  bid  off  the  load  at  the 
Bale;  that  under  the  advice  of  Ool.  Savage 
the  inreBent  complahiant  conveyed  to  him  her 
equity  of  redemption  in  this  land,  he  having 
redeemed  from  Baker;  that  thereafter  she 
paid  to  him  all  that  he  bad  paid  to  Baker 
on   the  land   and   ail   that  she   owed   him; 
that  her  home,  known  as  Melrose,  was  sold 
b7  Joim  M.  Gaut,  trostee,  for  $34,000,  and 
oat  of  this  money  Idr.  Gaut  paid  OoL  Savage 
several  thousand  dollars;  that,  besides  this, 
CoL  Savage  collected  large  sams  of  money 
as  her  attorney,  which  he  appropriated  to 
his  own  nse;  that  she  was  not  a  business 
woman,  and  had  not  undertaken  to  keep 
an  account  of  the  money  trausactions  be- 
tween her  and  Col.  Savage,  but  that  from 
the  best  evidence  obtainable  she  was  satis- 
fled  that  CoL  Sava^  was  Indebted  to  her. 
This  bill  further  alleges   that   in   response 
to  an  account,  which  CoL  Savage  filed  as  an 
exhibit  to  his  bill,  and  which  had  her  sigaa- 
tore,  showing   that   in   October,    1890,    she 
was  indebted  to  him  in  the  sum  of  (l.GOO, 
she  stated  that  she  was  compelled  to  sign 
It  through  fear  that  CoL  Savage  wooid  sell 
her  land,  and  tliat  aiie  would  thus  lose  all 
of  her  propertsr;    that  she  merely  put  her 
name  to  the  bottom  of  this  paper,  without 
making  any  pramise  to  pay  the  d^t,  and 
without  acknowledging   it;  that   she  filed 
her  cross  bill,  aad  asked  that  the  title  be 
devested  out  of  GoL  Savage,  and  be  vested 
in  her.    The  present  bill  further  states  that 
the  testimony  in  the  case  referred  to  was 
that  CoL  Savage  bad  by  many  letters  ac- 
knowledged that  he  had  Joined  the  pieseut 
complainant  In  a  deed  to  John  M.  Gaut,  by 
which  Mr.   Gaut  was  vested  with  a  ooe- 
tMith  undivided   interest   in   the  land,   and 
that  by  an  expert  accoimtant  It  was  shown 
that  CoL   Savage  was   Indebted  to  her  in 
the  sum  of  ^10,  after  allowing  him  a  credit 
of  all  moneys   paid   out  and  received   by 
Urn  up  to  October,  1890,  the  date  borne  by 
the  account,    which   showed   her  Indebted- 
aess  to  him  to  be  over  $1,500.    The  present 
bill  alleges   that   John    M.   Gaut   answered 
the  bill  referred  to,  and  showed  that  he  own- 
ed the  one-tenth  trndlvided  Interest  in  the 
land,    and    that   it    being    coal    lands,    and 
valuable  for  its  mlnrarais,  could  not  be  di- 
vided by  metes  and  bounds  without  manifest 
Injury  to  all  the  parties.    The  present  bill 
further  alleges  that  upon  the  hearing  the 
chancellor  decreed  that  the  conveyance  of 
the  5,000  acres  of  land  was  a  mortgage  ttom 
October,  1890,  the  date  of  signing  the  above> 
mentioned  account;  that  the  sum  of  $3,111 
wu  the  amount  due  to  Col.  Savage  by  the 
present  complainant;  that  this  was  a  lien  up- 
on the  land;  that  the  land  should  be  sold,  and 
the  proceeds  of  sole  after  paying  the  costs, 
thonld  be  paid,  one-tentii  to  John  M.  Gaut, 
and,  after  paying  the  debt  of  Col.  Savage, 
the  remainder  shonlu  be  paid  to  the  pres- 
ent GompIalBant;  that  tbla  decree  was  rea* 


AcEed  November,  1808,  and  In  porsiianee 
thereof  a  sale  was  made  by  the  clerk  and 
m«Bter  on  tiie  Slat  day  of  March,  1880; 
that  thereafter  the  biddings  were  reopened, 
and  remained  open  until  October,  1889,  when 
Jolm  M.  Gaut  and  Ool.  Savage  became  the 
purchasers  at  t^e  price  of  $5,000;  that  OoL 
Savage,  by  agreement  with ,  Mr.  Gaut,  was 
to  buy  In  the  land,  and  they  were  to  share 
la  it  according  to  their  respective  interests, 
and  Ool.  Savage  was  to  take  nine-tenths, 
Mr.  Gaut  one^enth;  that  before  the  day  of 
ooDflrmation  Mr.  Gaut  sold  and  conveyed 
his  interest  to  R.  E.  Burnbam  for  the  con- 
sideration of  $1,000,  and  also  his  bid;  that, 
over  tlie  protest  of  Burnbam  that  the  land 
woidd  sell  for  as  much  as  $10,000,  the  sale 
was  eoBflrmed.  The  present  bill  further 
allegea  tbat  from  the  decree  adjodslng  a 
liMt  to  CoL  Savage  tor  his  debt  of  $3,111, 
rendered  In  November,  1898,  and  from  the 
decree  confirming  the  sale,  October,  1890, 
the  present  complainant  appealed  to  the 
supreme  court  at  Nashville;  that  by  Its 
<»der  the  cause  was  referred  to  the  court 
«f  chancery  appeals,  which  court  heard  the 
matter  on  i^  2d  day  of  F^iruary,  1900; 
that  the  last-mentioned  coort  affirmed  the 
ehancellar,  except  that  it  decreed  that  the 
transfers  from  Baker  to  OoL  Savage,  and 
from  the  present  complainant  to  OoL  Savage, 
were  in  effect  a  mortgage  team  the  date  of 
the  chancelior'8  decree  adjodglng  the  same 
to  be  a  mortgage;  that  there  was  an  error 
of  $14  in  ttie  account  of  Col.  Savage,  and 
that  It  aboald  bav«  been  $3,097  instead  of 
$8,111.  The  present  bill  further  alleges  that 
the  supreme  court  affirmed  the  decree  Just 
referred  to.  It  is  farther  alleged  that  after 
the  hearing  before  the  court  of  chancery 
appeals  complainant  was  Informed  that  Col. 
Savage  stated  that  he  never  claimed  the  land 
except  through  the  Baker  deed,  and  knew 
nothing  about  her  deed  to  him,  conveying 
her  equity  of  redemption,  until  long  after  it 
was  executed  and  recorded;  that  he  knew 
of  It  then  only  through  the  register  of  deeds, 
who  presented  it  to  him  with  the  bill  for 
the  cost  of  i<ecording;  that  this  was  in  the 
testimony  In  the  cause  in  the  deposition  of 
CoL  Savage,  and  she  learned  that  CoL 
Savage  argued  bis  own  case,  and  claimed 
that  the  deeds  were  never  Intended  as  a 
mortgage,  nor  to  secure  the  payment  of  a 
debt,  but  that  he  had  promised  voluntarily 
that  if  he  ever  sold  the  land  for  more  than 
his  debt  he  would  give  her  the  surplus,  and 
this  he  would  do,  but  he  had  the  right  to 
retract  it,  and  asked  the  court  for  that 
privilege  in  his  argument  before  the  court. 
Continuing,  the  bill  says:  "Oratrlx  knew 
that  she  was  not  a  woman  of  business,  and 
that  her  memory  had  been  impaired  by  great 
grief.  The  loss  of  a  fond  mother  and  of 
her  beautiful  home  had  caused  her  great 
mental  agony;  and  now,  by  the  false  state- 
ments of  the  man  whom  she  had  trusted 
as  legal  adviser  and  friend  she  waa  about 
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to  be  defrauded  of  everything  sbe  had,  and 
precipitated  Into  abject  poverty.  She  felt 
that  she  'vraa  a  lone  woman,  poor  in  purse, 
and  without  Influence,  In  a  wordly  sense: 
while  CoL  Savage  was  a  man  who  had  stood 
high  In  the  councils  of  the  state  and  national 
government,  and  that  hla  word  would  be 
accepted  as  truth,  and  her  statements  disbe- 
lieved. She  knew  full  well  that  CoL  Savage 
had  taken  her  deed  to  her  equity  of  redemp- 
tion In  and  to  this  6,000-acre  tract  of  land, 
for  which  he  had  paid  her  nothing.  She  knew 
that  he  had  redeemed  the  land  from  Baker, 
who  had  bought  It  at  the  sale  imder  the 
execution  against  her,  and  that  he  had  paid 
Baker  $175  for  It  She  knew  that  she  had 
executed  this  deed  to  him,  and  that  he  had 
redeemed  from  Baker,  as  per  his  advice, 
and  under  an  agreement  that  he  was  to 
hold  the  land  and  redeed  It  to  her.  She 
knew  that  she  had  In  the  meantime  refus- 
ed $15,000  for  this  land  through  Col.  A.  & 
Colyer,  and  that  It  was  worth  much  more; 
nevertheless  she  felt  that  she  was  about 
to  be  defrauded  out  of  it,  and  she  was  pow- 
erless to  prevent  it.  In  her  despair  she 
turned  to  her  Creator  for  aid,  and  under 
His  guidance  she  began  to  search  through 
old  papers  which  had  become  scattered  and 
mislaid  after  she  Droke  up  housekeeping  and 
left  her  beautiful  home,  Melrose,  in  1888. 
Her  search  was  finally  rewarded,  and  she 
found  the  paper  which  will  prove  her  right 
to  this  property.  She  preserves  the  original 
to  be  filed  and  proven  in  the  progress  of 
this  cause,  and  submits  a  transcript  thereof, 
which  is  in  the  words  and  figures  follow- 
ing: 'Whereas,  I,  on  yesterday,  purchased 
from  Narclssa  P.  Saunders  her  equity  of 
redemption  in  her  tract  of  land  situated 
in  White  county,  Tennessee;  the  deed  there- 
of from  her  to  me  is  here  referred  to  for  full 
description  of  said  land:  Now,  then,  for 
a  valuable  consideration,  I  have  this  day 
and  do  hereby  agree,  bind,  and  obligate  my- 
self to  resell  and  convey,  by  deed  In  fee, 
this  same  tract  of  land  to  Narclssa  P.  Saun- 
ders, at  any  time  within  seven  years  from 
this  date,  upon  her  payment  to  me,  or  my 
order,  or  legal  representatives,  the  amount 
I  have  paid  her  for  said  land,  with  the  legal 
rate  of  interest  thereon,  including  any  taxes 
I  may  have  to  pay  on  said  land  within  that 
time.  Olven  under  my  hand  this  October 
17,  1885.  [Signed]  John  H.  Savage.  At- 
test: M.  W.  Schoenflug.  Wm.  Brenner.' 
This  paper  was  found  in  February,  1900, 
after  the  cause  was  beard  by  the  court  of 
chancery  appeals.  She  did  not  know  of 
its  existence  at  the  time  she  was  aiding  In 
preparing  her  cause  for  trial.  She  knew  as 
a  fact  that  her  conveyance  of  land  was  to 
secure  Col.  Savage,  but  that  this  paper  had 
been  executed  was  an  Incident  that  had  pass- 
ed from  her  memory,  and  she  states  that  its 
recovery  was,  as  she  believes,  caused,  by 
that  Providence  which  will  yet  interpose  In 
her  behalf,  that  she  may  be  restored  to  hesr 


property  which  is  Justly  b«  own;  that  she 
was  guilty  of  no  negligence  in  not  producing 
this  before.    Oratrix  states  that  at  the  time 
this  land  was  redeemed  by  CoL  Savage  and 
this  paper  executed  she  was  in  great  finan- 
cial distress^  and,  not  Imowlng  what   was 
best  for  her  welfare,  she  trusted  everything 
to    Col.    Savage.    He    collected    money    for 
her  as  her  attorney  with  which  to  pay  Baker, 
and  he  thereafter  collected  much  more  than 
the  amount  which  he  paid,  and  she  states 
the  truth  to  be  that  the  consideration   of 
this  deed,  or  rather  the  amount  to  be  secur- 
ed thereby,  which  was  referred  to   in   the 
paper  executed  by  Savage,  Octol)er  17,  1885, 
was  simply  the  amount  he  paid  Baker  and 
no  more.    That  this  amount,  including  fees 
and    costs,    was    alwut    $226.     The    exact 
amount  can  be  ascertaineid  by  referring  to 
the  account  filed  by  GoL  Savage  in  his  bill, 
the  items  paid  Baker  being  stated  therein, 
aggregating  this  amount    The  money  which 
he  paid  for  taxes  on  this  land  for  seven  years 
after  this  conveyance  was  paid  to  him  in 
full,  and  she  is  informed  and  believes  that 
when   be  brought  this   bill   against   her   In 
your  honor's  court  in  February,  1898,  that 
she  did  not  owe  him  anything.     On  the  con- 
trary,  he  was  indebted  to  her  for   mcmey 
which  he  collected  as  her  attorney,   which 
he  never  paid  over  to  her  or  accounted  for. 
He  collected  in  all  for  her,  from  various       | 
sources,  at  different  times,  sums  aggregat-      { 
ing  over  $11,000,  and  bow  he  disbursed  tbis 
money  could  have  been  ascertained  had  she 
been   permitted  to  have  had   it  shown   in 
the  original  cause.    •    •    •    Oratrix  Is  ad- 
vised tljat  this  recently  found  paper  shows 
concIuRlvely  that  the  deed  from  Baker  and 
her  deed  to  him  [Savage]  was  simply  a  mort- 
gage for  a  conveyance  of  land  to  secure 
the  pa.vment  of  a  debt  and  it  secured  sim- 
ply the  Indebtedness  expressed  in  the  paper; 
that  Col.  Savage  had  held  the  land  for  her, 
and  treated  it  as  her  property,  up  to  the  date 
of  bringing  his  bill  against  her  and  Gaut 
to  sell  the  land;  and  that  she  now  has  the 
rifcht  to  come  Into  your  honor's  court  and 
demand  her  legal  and  Just  rights  under  this 
paper.     John  H.  Savage  is  now  claiming  a 
nine-tenths  interest  in  this  5,000-acre  tract 
of  land,  and  R.  E.  Burnham  claims  a  one- 
tenth  interest  under  the  purchase  and  sale 
made  in  the  original  cause.    •    *    •    This 
land  is  worth  over  $20,000,  it  being  very 
valuable  coal  land,  and  If  John  H.  Savage 
is  permitted  to  sell  It  the  rights  of  oratrix 
will  be  gone,   and   Irreparable  injury  will 
result  to  her."    The  bill  further  alleges  that 
at  the  same  time  the  present  complainant 
found  the  paper  copied  above,  she  found  oth- 
er letters  written  to  her  by  CoL  Savage;  that 
she  had  written  to  Col.  Savage  about  one 
Henry  Easeland,  who  had  proposed  to  meas- 
ure sawlogs  which  were  to  be  cut  off  from 
this  5,000-acre  tract  of  land;  that  this  was 
in  1892;  that  Col.  Savage  wrote  a  letter, 
copied  into  the  bill,  which,  after  commending 
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Henry  Easeland  as  an  bonest  and  sensible 
person,  concludes:  "It  you  are  obliged  to 
have  an  agent  to  look  after  your  lumber,  I 
suppose  him  to  be  as  good  a  man  as  yoa  can 
get  iu  that  region  for  that  purpose.  On 
June  26,  1882,  I  paid  $42.75  taxes  on  4JiQ0 
acres  in  the  Thirteenth  district,  nine-tenths 
of  5,000-acre  tract  Oant  has  paid  nothing. 
I  reported  him  as  owning  one-tenth  of  the 
S,000  acres."  The  bill  further  alleges  that 
on  March  5,  1895,  Col.  Savage  wrote  to  her 
that  he  had  paid  the  taxes  on  the  4,500  acres; 
that  Gant  was  owing  the  taxes  on  hla  one- 
tenth.  It  Is  further  alleged  that  on  April 
28,  1886,  she  received  a  letter  from  Col. 
Savage,  which  admitted  the  payment  of  the 
money  he  had  paid  Baker  for  the  5,000  acres. 
This  letter  Is  exhibited  with  the  bill.  So 
much  of  this  letter  of  April  28,  1886,  as  need 
be  copied,  Is  as  follows:  "You  are  mistaken 
about  my  having  been  paid  $1,000,  or  even 
half  that  amount.  I  was  only  paid  the 
costs,  fees,  and  balance  on  Grandberry  debt, 
not  owned  by  Ramsey,  which  I  had  already 
paid  to  Wllklns.  $400  was  retained  tor 
taxes  and  costs  on  land,  of  which  I  have  paid 
about  $175  on  White  county  lands,  and  there 
Is  an  estimated  balance  of  taxes  due  on  this 
land  sufficient  to  cover  the  amount  In  my 
bands.  Yon  say  you  always  understood  the 
balance  belonging  to  yon  after  paying  the 
Ramsey-Grandberry  debt.  In  speaking  of 
this  matter,  I  have  said  to  Ramsey,  Colvllle, 
and  others  that  while  there  was  no  contract 
or  agreement  between  parties,  that  If  I  made 
any  profit  by  a  resale  I  should  allow  you  a 
credit  on  your  Indebtedness  to  me  for  any 
balance,  after  deducting  expenses  In  looking 
after  the  matter.  I  still  say  this.  I  am 
ready  to  account  to  you  for  every  cent  re- 
ceived. The  matter  has  caused  me  much 
time  and  many  trips  to  Nashville.  I  will 
be  In  Nashville  about  the  middle  of  May 
to  see  about  that  tax  trouble  with  Pickard, 
Daniel,  and  the  chancery  court  I  think  the 
best  thing  for  me  to  do  Is  to  have  a  full 
settlement  of  all  matters  of  money  and  debts 
between  ns.  Do  you  want  me  to  sell  the 
2S  acres  which  yon  and  Wessell  bought  un- 
der his  decree?  If  so,  I  will  order  the  clerk 
to  sell  under  the  Judgment  which  I  bought 
of  the  First  National  Bank.  I  expect  yon 
want  your  mountain  land  back,  and  I  will 
cancel  the  trade  If  yon  desire.  Colvllle  call- 
ed toHlay  to  inquire  about  his  debt  I  told 
blm  it  would  be  slow,  but  safe.  He  asked 
if  there  were  any  other  debts  besides  Wes- 
selL  You  will  remember  I  paid  about  $225 
on  the  Baker  claim;  about  $200  on  the  bank 
debt  There  are  about  $300  due  me  for 
taxes  paid,  and  the  Judgments  before  the  chan- 
eery  court,  with  Interest  was  nearly  $4,000. 
Mort;;age8  are  not  money.  What  I  mean 
<a  that  the  note  I  used  will  be  credited  at 
toll  face  valne  on  either  of  these  claims  that 
mt  yon  best.  I  am  trying  to  collect  and 
expect  to  get  money  In  8  or  10  days,  and  if 
I  do  I  will  divide  with  you  to  the  extent 


of  my  ability.  [Signed]  John  H.  Savage." 
The  foregoing  embraces  all  of  the  letter  in 
any  way  bearing  upon  the  matter  of  this 
bill.  "By  way  of  an  explanation"  of  this 
letter  In  tbe  bill,  it  is  said  that  CoL  Savage 
had  received  In  all  about  $8,025  from  the 
proceeds  of  the  sale  of  60  acres  of  Melrose, 
which  was  subdivided  and  sold  to  O'Brien, 
Stiner,  and  Ramsey;  that  the  first  sale  was 
made  by  the  supreme  court  and  Col.  Savage 
bid  the  land  off,  and  afterwards  sold  it  at 
an  advance  of  $2,800;  that  he  took  cash  and 
notes  at  one  and  two  years  after  date;  that 
the  profit  on  this  land  is  to  what  he  refer- 
red; that  the  debts  of  $4,000  were  paid  In 
full,  and  that  the  proceeds  of  the  note  be 
used  In  paying  his  own  Indebtedness  was 
money  which  belonged  to  the  present  com- 
plainant The  bill  continues:  "These  let- 
ters were  found  with  the  contract  of  the 
conveyance  of  the  land  herein  copied,  and 
had  they  been  found  in  time  would  have 
been  produced  at  the  original  hearing.  With 
this  contract  and  these  letters,  the  whole 
transaction  assumes  a  very  different  char- 
acter. That  is,  it  Is  shown  to  have  been 
a  mortgage  from  the  beginning,  and  that 
the  debt  It  was  made  to  secure  was  paid  oft 
years  ago.  Oratrlx  would  have  presented 
these  facts,  but  she  did  not  have  them  be- 
fore her,  and  she  did  the  best  she  could  in 
aiding  her  counsel  in  preparing  her  case  for 
a  hearing.  Years  ago  she  became  afraid 
of  Col.  Savage.  She  lost  confidence  in  his 
friendship,  and  feared  that  he  would  take 
her  land  from  her,  and  through  this  fear 
she  signed  papers  that  she  would  not  have 
signed  had  she  knovm  what  her  rights  were. 
When  she  signed  a  paper  In  1893  that  stated 
that  the  tax  on  her  land  in  White  county 
had  not  been  paid,  and  the  account  of  Octo- 
ber, 1880,  had  not  been  paid,  she  believed 
that.  If  she  could  get  a  fair  settlement  out 
of  Col.  Savage  that  it  would  hB  shown  that 
she  owed  blm  nothing."  The  prayer  of  the 
bill  is  that  the  other  cause  be  reviewed  and 
reheard  on  additional  facts,— these  alleged 
to  have  been  newly  discovered,— and  in  the 
meantime  Col.  Savage  be  enjoined  from  sell- 
ing the  land. 

The  above  bill  was  filed  on  the  30th  of 
March,  1890,  Col.  Savage  filed  his  answer 
April  9th.  This  answer  Is  not  in  the  file, 
but,  from  a  statement  contained  in  one  of 
the  petitions  filed  by  Col.  Savage  hi  the  court 
below,  it  appeal's  that  it  claimed  that  the 
Instrument  of  October  17,  1S85,  copied  supra, 
was  a  forgery.  On  April  23d  an  order  was 
entered  dissolving  the  InJunctlMi.  On  May 
10th  CoL  Savage  filed  a  petition  asking  that 
complainant  be  compelled  to  file  the  originals 
of  the  letters  referred  to  In  the  bill,  Includ- 
ing that  of  October  17,  1885,  for  inspection 
of  the  defendant  On  May  12th  an  order 
was  accordingly  made,  and  the  letters  filed 
in  obedience  thereto.  On  May  29th  OoL  Sav- 
age took  his  own  deposition  in  the  case.  On 
the  same  day  John  B.  Saunders  gave  hla 
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depoaltion  In  behalf  of  the  complainant.  On 
June  7th  the  regular  June  term  of  the  chan- 
cery court  of  White  county  convened.  On 
this  day  Col.  Savage  moved  the  court  for 
leave  to  tvlthdraw  his  answer,  and  for  per- 
mission to  file  a  motion  to  dismiss  the  bill, 
and  also  a  demurrer.  This  leave  was  grant- 
ed, and  the  motion  accordingly  filed.  There- 
upon the  cause  came  on  to  be  heard  upon 
both  the  motion  and  the  demurrer,  and  they 
were  sustained,  and  the  bill  dismissed.  At 
the  dose  of  this  decree  the  following  ap- 
Iiears:  "To  the  foregoing  action  of  the  court 
the  complainant  excepts,  and  prays  an  appeal 
to  the  next  term  of  the  supreme  court  at 
Nashville,  Tenu.,  which  la  granted  upon  ex- 
ecution of  bond  or  otherwise  complying  with 
the  law.  Complainant  being  a  nonresident 
of  the  coinnty,  she  la  given  thirty  days  In 
which  to  perfect  the  appeal  herein  granted." 
On  the  19th  of  June  she  took  the  oath  pre- 
scribed for  poor  persons,  in  accordance  with 
the  permission  given. 

The  motion  to  withdraw  the  answer  was 
Bupftorted  by  an  affidavit,  the  subetance  of 
wldch  Is  as  follows:  "That  at  the  time  the 
alVreine  court  decided  the  suit  of  Savage  t. 
Gant  and  Saunders  be  was  sick,  and  not 
able  to  appear  in  court,  and  did  not  know 
that  Saunders  by  petition  had  presented  the 
paper  dated  the  17tb  of  October,  18%,  which 
petition  states  all  the  facts.  In  substance,  as 
set  forth  and  pleaded  in  the  bill  of  review)— 
a  copy  of  which  petition,  together  with  the 
decision  of  the  supreme  court  disallowing  the 
same,  is  on  file  in  the  court  which  will  be 
adopted  as  a  part  of  this  affidavit  Affiant 
states  that  he  had  no  knowledge  or  Informa- 
tion that  such  a  paper  as  the  paper  dated 
17th  of  October,  18SG,  had  existence  until 
■erred  with  a  copy  of  the  bill,  and  not  re- 
memtierlng  of  ever  signing  such  a  paper,  or 
the  men  signing  as  witnesses,  and,  seeing 
no  reason  why  (If  all  right)  It  had  not  been 
filed  in  the  original  case,  affiant  believed  it 
a  forgery.  Thus  believing,  affiant  stated  in 
his  answer  that  he  believed  it  to  be  a  for- 
gery. The  original  exhibit  has  been  filed 
with  the  clerk  and  master  since  affiant  pre- 
pared and  ffied  his  answer,  and  upon  an  ex- 
amination of  the  same  he  finds  that  his 
signature  to  said  paiter  is  genuine.  It  is  not 
strange  that  affiant  should  forget  the  paper 
dated  the  17th  of  October,  1885,  in  which  he 
had  no  interest  when  complainant  alleges 
that  she  had  forgotten  the  paper  all  the 
time  the  case  of  Savage  v.  Gaut  and  Satm- 
ders  was  pending,  until  found  and  made 
known  through  the  Intervention  of  ProTi- 
denca  The  attention  of  the  court  is  called 
to  the  deposition  of  J.  E.  Saunders  taken  by 
complainant  May  31,  1900,  who  upon  cross- 
examination  proves  that  said  paper  is  not 
newly-discovered  evidence,  but  was  known  to 
complainant  after  the  filing  of  the  original 
bill.  Affiant  states  that  all  the  facts  in  con- 
nection with  the  filing  of  his  answer  are  stat- 
ed is  his  deposition  on  file  taken  May  20, 


1800,  to  which  the  court  is  referred,  and 
which  is  adopted  as  part  of  his  affidavit 
Affiant  would  call  the  court's  attentioia  to 
the  fact  that  the  bill  In  the  case  was  filed 
March  30, 1900,  and  a  restraining  order  grant- 
ed by  Judge  Childress  March  28,  1900.  re- 
straining affiant  from  selling  and  disposing 
of  the  5,000-acre  tract  of  land  which  he  bad 
purchased  under  the  decree  of  your  honor's 
court  At  this  time  the  original  cause  bad 
been  tried  and  disposed  of  by  the  supreme 
court,  and  affiant  believing  that  all  litiga- 
tion with  Miss  Saunders  over  this  land  was 
ended,  was  considering  some  offers  to  sell 
said  land,  and  was  anxious  to  eCTect  a  sale. 
Affiant  believing  at  the  time  that  the  newly- 
discovered  evidence  relied  on  in  the  bill  to 
review  the  former  decree  was  a  forgery,  and 
being  desirous  to  dissolve  the  restraining 
order,  immediately,  and  on  April  8,  IflOO, 
filed  his  answer,  so  as  to  enable  him  to  ob- 
tain a  dissolution  of  the  injunction  beyond 
any  question,  believing  that  action  would 
end  his  suit  and  to  force  an  issue  at  the 
present  term,  and  obtain  a  final  end  to  litiga- 
tion with  Miss  Saunders.  Since  learning  the 
paper  upon  which  this  bill  is  based  was  sign- 
ed by  affiant  he  is  now  desirous  to  change 
his  answer  so  as  to  conform  to  the  facts, 
and  to  demur  to  the  bill  in  order  to  get  the 
benefit  of  the  question  that  even  if  the  said 
paper  is  genuine,  it  could  not  affect  the 
rights  of  the  parties,  nor  is  it  sufficlait  upon 
w^hich  to  review  the  original  decree,  Tour 
honor  can  see  that  this  question  was  immar 
terial  upon  the  assumption  that  the  fact 
was  as  affiant  had  good  reason  to  believe, 
and  did  believe,— that  said  paper  was  a  for- 
gery. Affiant  states  that  he  is  advised  and 
believes  that  the  bill  is  clearly  demurrable, 
and,  if  BO,  affiant  submits  that  the  facts 
above  stated,  and  the  following  facts,  should 
more  your  honor  to  allow  affiant  to  with- 
draw his  answer  and  demur  to  the  bilL 
Your  affiant  is  an  old  man,  86  years  old,  and 
in  feeble  health,  and,  at  most  has  only  * 
few  years  to  live,  and  is  extremely  anxious 
to  end  this  litigation.  Affiant  believes  tihat 
this  bill  is  only  brought  to  harass  and  annoy 
affiant  with  the  hope  of  forcing  affiant  to  s 
compromise,  especially  since  the  bill  is  wltli- 
out  merit  If  the  bill  is  demurrable,  the 
action  of  the  court  in  dismissing  the  bill  will 
end  the  matter,  or,  at  most,  bring  the  mat- 
ter to  a  speedy  settlement;  whereas  if  affiant 
is  denied  the  right  to  demur,  a  suit  reviving 
the  old  case  might  result  in  interminable 
litigation.  Affiant  is  informed  that  the  Bon 
Air  Coal  Company  and  others  are  setting 
up  some  kind  of  claim  to  this  land,  and  have 
recently  put  tenants  in  possession  of  this 
land,  and  much  of  this  land  would  be  lost 
by  the  statute  of  limitations,  and  affiant  pre- 
vented from  selling  by  the  champerty  laws. 
In  short,  delay  in  the  disposition  of  this 
cause  may  result  disastrously  to  affiant's 
rights,  as  affiant  cannot  Institute  suit  to 
clear   up   the   title  pending  this  litlgatloa 
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and  it  pennltted  to  witbdraw  his  aiuswer, 
and  be  allowed  to  demur,  affiant  beUeves 
the  end  will  be  hastened,  and  the  ends  of  Jus- 
Uce  fully  accomplished." 

The  motion  to  dismlas  the  bill  contained 
the  foUowlsgr  grounds:  "(1)  Said  biU  is  a  biU 
to  review,  seelung  to  review  a  decree  pro- 
nounced in  the  supreme  court  of  Tennessee 
in  the  cause  of  John  H.  Savage  v.  John  M. 
Gaut  and  others,  and  no  bill  will  lie  to  re- 
view a  decree  of  the  supreme  court.  (2)  Said 
bill  of  review  is  based  alone  upon  the  ground 
of  newly-discovered  testimony,  and  was  filed 
without  leave  of  the  court  first  having  been 
obtained." 

The  iemwent,  filed  at  the  same  time,  con- 
tahied  the  following  grounds:    "(1)  The  bill 
shows  on  its  face  that  all  the  equities  there- 
in have  been  litigated  and  finally  determined 
by  the  aupreme  court  of  Tennessee,  and  no 
Mil  will  lie  to  review  a  decree  of  the  supreme 
ctmrt;    (Si  The  'newly-dlacovered  evidence,' 
80  called.  Is  merely  cumulative,  being  only 
such  testimony  as  was  offered  in  the  original 
cause  as  tending  to  create  a  trust  in  favor 
of  Savage  on  the  lands  in  controversy.    (3) 
The  bill  shows  no  good  reason  why  the  so- 
called  'newly-discovered  testimony'  was  not 
produced   on   the  hearing   of  the   original 
cause.    It  appears  that  all  the  papers,  let- 
ters, etc.,  upon  which  tbe  bill  in  this  cause 
is  based,  were  in  complainant's  own  posses- 
sion, and  no  reason  Is  shown  that  complalBr 
ant  did  not  call  upon  ber  Creator  sooner,  or 
any  other  sufficient  reason  for  not  producing 
the  testimony.    The  bill  discloses  a  lack  of 
diligence  on  complainant's  part  in  postpon- 
ing her  efforts  to  taunt  documentary  evidence 
withto  her  own  knowledge  and  possession. 
H)  The  newly-discovered  testimony  relied  oa 
In  the  bill  tends  only  to  establish  the  fact  that 
the  absolute  deed  of  Savage  was  in  equity  a 
mortgage,  and  the  bill  shows  that  the  su- 
preme court  affirmed  tills  court  in  Its  decree 
in  the  original  cause  in  holding  the  abao- 
hite  deed  an  equitable  mortgage,  and  It  ap- 
pears that  the  indebtedness  of  Savage  was 
fixed  by  tiie  final  decree  of  the  supreme 
court,  upon  evidence  as  to  the  amotmt,  and 
no  newly-discovered  proof  tends  to  modify 
or  cliange  the  amount  fixed  in  the  original 
canBe.     (5)    The  agreement   and  other  evi- 
flence  relied  upon  as  newly-discovered  evi- 
dence in  the  bill  show  upon  tbeir  face  tbat 
the  time  wblch  Savage  agreed  for  Saunders 
to  liave  the  land  upon  the  payment  by  her 
to  bim  of  tbe  amount  due  blm  had  lapsed 
Tears  before  Savage  filed  hla  original  bilL 
(9  There  is  no  equity  in  the  bill.    It  does 
not  appear  that  tbe  newly-dlscovered  testi- 
mony would  change  the  result  of  the  original 
decree.     (7)    Tlie  defendant   further   comes 
uid  pleads  tbe  pleadings  and  decrees  in  tbe 
original  cause  as  a  complete  bar  to  complain- 
ant's bill,    and    assigns   all    the   foregoing 
groonds  as  being  Aown  and  established  by 
Mid  original  record,  if  not  apparent  on  tbe 
face  of  tlte  decree  Itself."    As  already  stated. 


both  the  demurrer  and  tbe  motion  were  i 
talned,  and  tbe  biU  dismissed. 

The  errors  assigned  by  tbe  complainant 
are  as  follows:  "(1)  Because  after  dtf end- 
ant  had  answered  her  bill,  and  injunction 
thereunder  was  dissolved,  and  tbe  taldng  ol 
testimony  had  begun,  the  chancellor,  without 
sufficient  cause,  permitted  def aidant  to  wltta- 
draw  his  answer,  and  put  in  a  demurrer  and 
motion  to  dismiss.  Court  will  not  permit 
withdrawal  of  answer  and  filing  of  demurrer, 
except  upon  valid  and  strong  reasons  given 
for  failure  to  demur  earlier.  (2)  Because, 
without  notice  to  complainant,  tbe  court 
heard  motion  for  leave  to  withdraw  answer 
and  file  demurrer,  and  at  the  same  time  tried 
the  questions  Involved  in  the  demurrer.  The 
opposing  counsel  should  have  notice  of  all 
motions  which  require  an  exercise  of  discre- 
tion on  the  part  of  the  court  (8)  Because 
tbe  chancellor  permitted  a  motion  to  dismiss 
and  a  demurrer  to  be  filed  at  tbe  same  time, 
and  tried  them  both  together.  A  motion  to 
dismiss  precedes  a  demurrer  in  tbe  order  of 
defenses,  and  filing  a  demurrer  overrules  and 
waives  the  motion  to  dismiss.  (4)  Because 
tbe  newly-discovered  evidence,  on  which 
complainant  seeks  to  review  the  decree  In 
tbe  former  case,  changes  the  whole  nature 
of  tbe  transactions  in  controversy,  and  had 
this  evidence  been  before  the  court  in  the 
former  trial  such  a  decree  as  was  roidered 
could  not  have  been  rendered." 

The  first  assignment  of  error  Is  not  wdl 
taken.  The  matter  of  allowing  tbe  witb- 
drawal  of  an  answer,  and  of  filing  a  demur- 
rer in  lieu  thereof,  is  in  the  discretion  of  the 
chancellor.  This  may  be  done  at  any  stage 
of  the  cause  before  final  decree.  Ghesautt 
v.  Frailer,  6  Baxt.  219;  Lowe  t.  Morria,  4 
Sneed,  68;  Merchant  v.  Preston,  1  Lea,  280. 
In  Lowe  T.  Morris  it  api>eared  the  bill  was 
filed  July  2,  1855,  and  the  answer  November 
21,  1855.  On  the  20tli  day  of  Deconbec, 
1855,  the  following  order  was  entered:  "BVjt 
satisfactory  reasons  appearing  to  the  court, 
the  respondent  Morris  is  allowed  to  with- 
draw the  answer  heretofore  filed  by  bim,  and 
to  demur,  to  which  action  of  tbe  court  tbe 
complainant  excepts,  and  files  the  answer 
filed  by  defendant  as  a  part  of  his  exception, 
which  is  ordered  to  be  made  a  part  of  tlte 
record  in  this  cause."  Upon  the  bearing  the 
demurrer  was  allowed,  and  the  bill  was  dis- 
missed, and  complainant  appealed.  Said  the 
court:  "It  Is  earnestly  Insisted  that  the 
chancellor  erred  in  permitting  tbe  respondent 
to  withdraw  bis  answer  and  file  a  demurrer, 
and  Act  1852,  c.  366,  S  9,  is  relied  upon  to 
sustain  the  objection.  Tbat  section  provides 
that  'where  an  answer  is  filed  to  a  bill  In 
equity,  it  shall  be  a  waiver  to  any  objection 
to  the  Jurisdiction  of  the  court;  and  although 
the  matter  complained  of  is,  in  tbe  opinion  of 
the  court,  a  matter  of  legal  Jurisdiction,  the 
chancellor  shall  decree  relief  according  to 
law,  without  dismissing  the  bill.'  There  can 
be  no  doubt  tbat  it  tlie  parties  proceed  to  • 
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bearing  upon  the  bill  and  answer,  or  bill, 
answer,  and  proof,  this  section  would  silence 
tbe  defendant  from  insisting  on  a  want  of 
jurisdiction  in  the  court,  that  objection  being 
waived  by  relying  on  the  answer,  and  we 
think  that  Is  all  the  legislature  Intended  to 
effect  by  the  section  under  cfmsideration. 
It  is  clear  that,  previous  to  the  passage  of  the 
act,  the  court  had  the  discretionary  power 
to  permit  the  party  to  withdraw  his  answer 
and  demur  to  the  bill;  indeed,  parties  have 
been  often  censured,  and  frequently  taxed 
with  costs,  for  answerlog  when  they  should 
have  demurred.  And  we  cannot  suppose 
that  the  legislature  intended,  by  implication, 
to  deprive  the  court  of  the  exercise  of  a  pow* 
er  so  salutary  in  preventing  an  unnecessary 
accumulation  of  costs,  and  in  facilitating  a 
speedy  disposition  of  the  causes  or  that  it 
was  the  intention  of  the  legislature,  in  a 
case  where  the  defendant  had  unadvisedly 
submitted  to  the  jurisdiction  of  the  court  by 
putting  In  an  answer  where  the  case  was 
clearly  cognizable  at  law,  to  put  it  out  of  the 
power  of  tbe  court,  in  the  exercise  of  a 
sound  discretion,  to  permit  the  party,  on 
satisfactory  reason  shown,  to  withdraw  bis 
answer,  and  resort  to  a  more  speedy  and  less 
expensive  defense  by  demurrer."  In  Mer- 
chant V.  Preston  it  appeared  that  tbe  bill 
was  filed  September  6,  1872.  The  defend- 
ant answered,  and  the  cause  progressed  un- 
til the  September  term,  1876.  At  that  term 
the  chancellor,  upon  application  of  defend- 
ants, allowed  the  answer  to  be  withdrawn, 
and  a  demurrer  raising  the  question  of  the 
jurisdiction  of  the  court  filed,  which  was  sus- 
tained, and  tbe  bill  dismissed.  Tbe  ground 
stated  in  support  of  the  application  was  that 
defendant  was  misled  by  a  statement  of  tbe 
bill  to  the  effect  that  the  complainant  was  a 
citizen  of  Tennessee,  while  in  fact  he  was 
a  citizen  of  Virginia,  the  same  state  of  which 
the  defendant  was  a  citizen,  and  therefore 
that  the  court  had  no  jurisdiction  of  the  at- 
tachment proceeding.  Said  the  supreme 
court:  "The  answers  were  withdrawn  and 
tbe  demurrer  filed.  That  the  court  has  dis- 
cretion to  allow  this  to  be  done  In  a  proper 
case  was  settled  in  Lowe  v.  Morris,  4  Sneed, 
69.  Although  the  delay  in  this  case  was 
great,  it  was  explained,  and  the  complain- 
ant was  himself  responsible,  although  the 
misstatements  in  his  original  bill  may  have 
been  inadvertent;  yet  it  remained  uncorrect- 
ed until  the  question  was  made,  and,  under 
the  circumstances^  we  think  tbe  delay  is  not 
chargeable  to  the  defendant,  and  upon  the 
amendment  being  made  the  defendant  has 
the  right  to  demur."  In  the  present  case  the 
substance  of  the  affidavit  Is  as  follows,  name- 
ly: The  reasons  inducing  the  defendant  to 
file  an  answer  instead  of  a  demurrer  were 
that  knowing  no  reason  why  the  paper  of 
October  17,  1885,  if  genuine,  was  not  filed 
In  tbe  original  cause,  and  having  no  recollec- 
tion of  the  paper,  or  of  the  persona  purport- 
ing to  be  witnesses  thereto,  defendant  be- 


lieved it  to  be  a  forgery,  and,  so  believing, 
he  deemed  the  matter  should  be  brought  to  a 
conclusion  and  finally  disposed  of  at  tbe  next 
term  by  filing  an  answer;  ttiat  it  wns  nec- 
essary to  file  an  answer  to  get  a  dissolution 
of  the  Injunction  which  had  been  served  jxpoa 
him,  restraining  him  from  selling  the  land; 
that  he  believed  that  if  the  answer  was  filed 
and  the  injunction  dissolved  that  would  prac- 
tically end  tbe  matter,  and  that  be  could 
have  a  termination  of  it  In  fact  at  tbe  next 
term  of  the  chancery  court  by  taking  that 
course;  that  he  believed  this  new  suit  to 
be  merely  vexatious;  that  afflanfs  failure 
to  recollect  the  existence  of  the  paper  was 
not  unnatural,  in  view  of  tbe  long  lapse  of 
time  between  the  date  of  its  execution  and 
the  filing  of  the  bill,  about  13  years;  and 
that  affiant  is  an  old  man,  85  years  of  agew 
Other  reasons  given  in  tbe  affidavit  of  a  more 
general  nature  are  that  a  more  speedy  termi- 
nation of  the  matter  can  be  reached  In  this 
matter;  that,  if  tbe  bill  is  demurrable,  the 
action  of  tbe  court  in  disposing  of  It  wOl 
end  the  matter  finally,  whereas  tbe  fallnre 
to  allow  the  right  to  demur  may  result  in  a 
revival  of  the  whole  litigation,  wbleb  may 
be  very  long,  and  in  the  meantime  affiant's 
rights  will  suffer  by  reason  of  adverse  claims 
set  up  in  the  land  by  the  Bon  Air  Goal  Ck>m- 
pany,  and  affiant  cannot  institute  a  salt  to 
clear  the  title  pending  this  litigation.  Fur- 
thermore, that  since  affiant  has  seen  the  pa- 
per of  October  17,  1885,  and  has  found  that 
it  was  genuine,  he  now  says  he  acted  under 
a  misapprehension  of  facts  when  be  filed  his 
answer,  imder  the  impression  that  tbe  paper 
was  a  forgery,  and  that  he  should  be  allowed 
to  test  his  right  under  the  facts  as  they 
exist.  We  think  the  mistake  that  Col.  Sav- 
age fell  into  was  natural,  under  the  drcnm- 
stances,  and  tbe  coarse  of  conduct  parsaed 
by  him  for  tbe  purpose  of  speedily  bringhig 
the  case  to  a  head  was  such  as  wonld  have 
been  pursued  by  almost  any  one  similarly 
situated.  It  furthermore  appears  that  only 
a  short  time  elapsed  between  tbe  filing  of  tbe 
answer  and  the  application  to  withdraw  it 
and  for  leave  to  demur,  and  that  no  legal  in- 
jury is  done  to  the  complainant  by  allowing 
the  defendant  to  bring  her  claim  to  tbe  test 
of  a  demurrer.  Under  tbe  circumstances, 
we  think  there  was  no  error  on  the  part  of 
the  chancellor  in  permitting  the  demurrer 
to  be  filed.  The  first  assignment  of  error  is 
therefore  overruled. 

The  second  assignment  of  error  is  like- 
wise overruled.  It  does  not  appear  one  way 
or  the  other  In  the  transcript  vrtiether  the 
complainant  had  notice  of  the  motion  to  with- 
draw the  answer  and  ffie  the  demurrer. 
Moreover,  as  said  by  Judge  Cooper  In  Ran- 
dall V.  Payne,  1  T«m.  Oh.  137-142,  It  is  the 
duty  of  litigants  to  be  in  court  when  their 
cases  are  called,  either  in  person  or  by  solic- 
itor, to  see  that  proper  steps  are  taken  for 
the  protection  of  their  rights.  It  has  been 
expressly  decided  that  It  Is  no  ground  for  a 
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bill  of  rerfew  that  the  cause  waa  taken  up 
and  decided  In  the  absence  of  counsel  (cit- 
ing Qaarrier  t.  Carter's  KepreaentativeB,  4 
Hen.  &  U.  242;  Wiser  t.  Blachly,  2  Johns. 
Ch.  490),  though  the  absence  was  unavoid- 
able, and  the  fact  unknown  to  the  party. 
Under  the  rule  "omnia  rite  acta  praesumun- 
tur."  we  shall  haye  to  presume  that  complain- 
ant's solicitors  were  present  in  court  when 
the  motion  was  made;  but,  as  stated,  even 
though  they  were  not  present,  this  would  be 
no  ground  for  reviewing  the  proceedings. 

The  third  assignment  is  also  not  well  tak- 
en, and  mnat  be  overruled.  The  court  will 
not  reverse  except  for  substantial  error. 
Tecbnlcally,  the  matter  of  the  second  ground 
of  the  motion  should  have  been  made  by  mo- 
tion to  take  the  bill  from  the  file,  but  this 
is  immaterial  after  the  cause  reaches  this 
court.  Flnley  v.  Taylor,  8  Baxt  237-239. 
In  the  case  referred  to  the  point  was  made 
by  demurrer,  The  court  said  it  should  have 
been  made  by  motion  to  take  the  bill  from 
the  file,  but  that  this  Irregularity  was  not 
important  after  the  cause  had  reached  the 
supreme  court.  So  here  we  may  treat  the 
second  ground  of  the  motion  as  a  part  of  the 
demurrer.  The  first  ground  is  In  fact  Incor- 
porated In  the  demurrer. 

As  to  the  fourth  assignment,  we  make  the 
following  observatlonB:    Bven  If  It  be  the 
true  construction  of  the  papor  of  October 
17,  1886,  that  the  money  there  referred  to 
was  the  sum  paid  by  CoL  Savage  to  Baker, 
still  the  face  of  the  proceeding  would  not 
have  been  materially  changed,  even  if  the 
letter  had   been   before   the  court  on  the 
former  hearing  as  to  the  merlta.    It  is  In- 
sisted that   it  would   then   have   appeared 
that  the  mortgage  was  limited  to  that  par- 
tlcnlar  debt    Let  this  be  granted;   yet  the 
title  could  not  have  been  devested  out  of 
Col.  Savage  until  Miss  Saunders  had  paid 
bim  all  she  owed  him,  not  only  the  debts 
arising  out  of  the  particular  transaction,  but 
all  debts.    Williams  v.  Love,  2  Head,  80,  78 
Am.  Dec.  191;  McGoIdrick  v.  McGoldrlck,  2 
Tenn.  Ch.  643;  White  v.  Blakemore,  8  Lea, 
(S;  Evans  v.  Land  Oo..  92  Tenn.  348.  21  S. 
W.  670.    Therefore   the   present  eomplaln- 
snt  before  depriving  Col.  Savage  of  his  title, 
wonid  have  had  to  pay  him  the  entire  debt 
allowed  him  In  the  former  case.    It  Is  true 
that,  tmder  the  supposition  Just  stated.  Col. 
Savage's  debt  would  not  have  been  techni- 
cally a  lien,  but,  as  the  Baker  debt  was 
part  of  the  debts  still  due  to  Col.  Savage, 
be  conld  have  enforced  his  mortgage  for 
this  much,  and  the  court  would  not  have 
deprived  him  of  the  snrplns  of  proceeds,  or 
permitted  tbem  to  be  paid  over  to   Miss 
Sannders   until  bis  whole  debt  should   be 
paid.    The  only  way  in  which  we  can  see 
tbat  any  change  In  the  rights  of  the  parties 
could  have  been  affected  would  probably  be 
with  regard  to  the  statute  of  limitations  of 
10  years.    Taking  the  two  papers  together, 
-that  Is,  the  Baker  deed,  or,  perhaps,  the 
88S.W.— 16 


deed  of  Miss  Saunders  to  OoL  Savage,  and 
the  paper  of  October  17,  1888,— they  were 
treated  as  a  deed  and  defeasance.  If  Col. 
Savage  had  been  compelled  to  rely  upon  his 
rights  in  this  view,  then  we  think  that  Miss 
Saunders'  defense  of  10  years'  limitation 
would  have  been  good,  and  the  principle  of 
Paris  T.  Poss  (Tenn.  Sup.)  66  S.  W.  836,  in- 
voked in  our  former  opinion,  would  not  have 
been  operative.  This  is  said  on  the  theory 
that  the  paper  of  October  17,  1885,  should 
be  treated  as  a  defeasance.  We  think  there 
could  be  no  doubt  of  the  propriety  of  so 
treating  It,  for  two  reasons:  First,  It  pro- 
vides for  Interest  on  the  amounts  to  be  re- 
paid, whatever  that  amount  may  be;  sec- 
ondly, the  amount  of  the  debt  secured,  as- 
suming it  to  be  only  the  amount  paid  to 
Baker,  was  very  greatly  out  of  proportion 
to  the  value  of  the  land,  the  latter  being 
worth  at  least  $5,000,  while  the  Baker  debt, 
with  Interest,  did  not  exceed  |300.  But, 
even  In  this  view,  the  court  could  not  now 
entertain  a  bill  of  review  for  newly-discov- 
ered evidence  to  reach  such  an  inequitable 
result;  that  Is,  to  enable  the  complainant  to 
reopen  the  case  In  order  that  she  might  show 
tbat  the  rights  of  the  parties  enforced  on  the 
basis  of  a  mortgage,  arising  and  existing  at 
the  date  of  the  chancellor's  decree  below, 
really  rested  upon  a  prior  mortgage  old 
enough  to  be  barred  by  the  lO-years  statute 
of  limitations.  Frazer  v.  Sypert,  5  Sneed, 
101. 

In  what  has  been  said  we  have  assumed 
that  a  sufficient  reason  Is  given  in  the  bill 
for  not  producing  the  letter  of  October  17, 
1885,  upon  the  former  trial,  and  we  here 
say  that  we  think  the  excuse  given  was  a 
sufficient  one,  and,  if  nothing  else  were  In 
the  way  but  this,  we  should  feel  constrain- 
ed to  grant  the  relief  asked.  That  a  good 
reason  must  be  given  for  not  Introducing 
evidence  on  the  former  trial  Is,  of  course, 
required  In  all  cases  of  the  character  we 
now  have  under  consideration.  Burson  v. 
Dosser,  1  Helsk.  754,  760-763;  Berdanattl  v. 
Sexton.  2  Tenn.  Ch.  689-705;  McOuire  v. 
Gallagher,  96  Tenn.  349,  32  S.  W.  209;  Mc- 
Cown  V.  Moores,  12  Lea,  635,  639. 

But  we  have  also  assumed  tbat  the  mean- 
ing of  the  paper  of  October  17.  18S5,  was 
that  It  was  Intended  to  secure  only  the 
Baker  debt  A  little  consideration,  we  think, 
will  show  that  this  assumption  is  not  a  cor- 
rect one.  It  win  be  observed  that,  by  re- 
ferring to  that  letter,  it  recites  that  on  the 
day  before  its  date  Col.  Savage  purchased 
from  Miss  Saunders  her  equity  of  redemp- 
tion, and  had  taken  her  deed,  and  continues: 
"Now,  then,  for  a  valuable  consideration,  I 
have  this  day  and  do  hereby  agn^ee  •  •  • 
to  resell  •  •  •  this  same  tract  of  land 
to  Narcissa  P.  Saimders  within  any  time 
seven  years  from  this  date,  upon  her  pay- 
ment to  me  or  my  order,  or  legal  representa- 
tives, the  amount  I  have  paid  her  for  said 
land,  with  a  legal  rate  of  Interest  thereon. 
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Including  any  taxes  I  may  have  to  pay  on 
said  land  within  that  time."  Now,  by  re- 
curring to  the  original  record,  which,  for 
the  purposes  of  this  demurrer,  is  made  a  part 
of  the  present  cause  (Hurt  t.  Long,  90  Tenn. 
445,  447,  16  a  W.  868),  it  wUl  be  seen  that 
the  conveyance  by  Baker  to  Col.  Savage 
was  made  on  the  29th  of  September,  1884, 
and  the  money  was  paid  by  C!ol.  Savage, 
and  that  nothing  was  paid  to  Miss  Saun- 
ders by  Col.  Savage  at  the  time  she  made  her 
conveyance  to  him.  In  view  of  this  fact, 
we  think  the  paper  of  October  17,  1886,  did 
not  have  reference  to  the  Baker  deed  alone, 
but  to  all  money  that  Miss  Saunders  owed 
Col.  Savage,  and  that  by  this  paper  it  was 
Intended  to  treat  all  such  sums  as  a  lien 
upon  the  land,  and  that  this  paper,  in  con- 
nection with  the  deed  she  had  previously 
made  to  Ool.  Savage,  were  intended  to  create 
a  mortgage  for  such  Indebtedness  as  then 
existed,  and  for  taxes  that  might  be  made 
by  him  thereafter.  The  only  difference  be- 
tween this  and  the  rights  of  the  parties  as 
administered  In  the  previous  case  would  be 
that  the  date  of  the  mortgage  would  be 
(Ixed  as  of  October  17,  1885,  rather  than 
as  of  the  date  of  the  decree,  as  fixed  in  the 
first  case.  That  this  would  have  no  mate- 
rial bearing  upon  the  rights  of  the  parties 
as  to  amounts  we  have  already  shown,  and 
that  it  would  not  furnish  a  ground  for  a 
bill  of  review  to  reopen  the  first  case  we 
have  also  shown.  We  may  add.  in  this  con- 
nection, that  by  turning  to  pages  146  to  149, 
Inclusive,  of  the  old  record,  it  Is  seen  that 
the  $1,551.79,  which  is  the  first  Item  in  the 
account  of  $3,097.38  allowed  to  Col.  Savage 
In  the  first  case,  was  made  up  of  numerous 
items,  running  from  September  11,  1880, 
through  1883,  1884,  1885,  1886,  1887,  1888, 
and  1889,  and  some  as  far  back  as  1878,  ag- 
gregating $4,7M.47;  that  this  was  credited 
by  $2,825  profit  made  by  Col.  Savage  on  the 
Mekose  property,  after  deducting  therefrom 
$500  fee  for  services  to  Miss  Saunders,  and 
adding  thereto  $877.68  Interest  to  October  1, 
ISOO,  the  day  of  the  settlement  between 
them.  In  short.  It  appears  from  this  rec- 
ord that  Col.  Savage  had  been  advancing 
money  to  Miss  Saunders  for  at  least  four 
years  before  he  bought  the  land  from  Baker, 
and  continued  to  advance  her  money  there- 
after, and  that  he  allowed  her  the  profits 
tliat  he  had  made  on  the  Melrose  sale  as 
credit  on  this  account.  On  this  account  we 
also  find  entered  up  the  amount  paid  to 
Baker.  The  rest  of  the  account  of  $3,097.38 
was  made  up  of  taxes  paid  by  Col.  Sav- 
age on  the  land  in  question,  with  a  few 
small  Items  of  money  paid  to  Miss  Saun- 
ders or  for  her.  In  view  of  all  these  facts, 
we  cannot  doubt,  as  already  stated,  that 
the  letter  or  paper  of  October  17,  1885,  was 
merely  intended  to  put  in  a  durable  form 
Col.  Savage's  agreement  to  allow  her  to 
hare  the  land  back  by  repaying  him  what- 
ever she  might  owe  to  him.    These  sums  ad- 


vanced and  to  be  advanced  were  treated  by 
the  two  as  money  paid  for  the  land.  That 
Is  evidently  the  meaning  of  the  language  np- 
oa  this  subject  used  in  the  paper  of  October 
17,  1885. 

In  view  of  what  has  already  been  said, 
it  seems  unnecessary  that  we  should  con- 
sider the  grounds  of  demurrer  filed  by  the 
defendant  in  this  cause.  However,  they 
themselves  are  conclusive  of  the  whole  mat- 
ter. In  the  first  place,  if  a  petition  to  re- 
hear a  cause  in  the  supreme  court  could 
properly  be  presented  to  the  chancery  court, 
from  which  the  cause  passed  to  the  supreme 
court,  still  there  would  have  to  be  leave 
granted  before  such  a  bill  of  review,  being 
for  newly-discovered  evidence,  could  be  filed. 
Frazer  v.  Sypert,  5  Sneed.  100,  104.  This 
leave  must  be  granted  in  open  court  Fin- 
ley  V.' Taylor,  8  Baxt  237,  23&  But  tbe 
principles  Just  referred  to  show  that  there 
can  be  no  bill  of  review  for  newly-dlscor- 
ered  evidence  brought  against  a  decree  io 
the  supreme  court,  for  this  reason,  if  none 
other,  namely,  that,  the  supreme  court  har- 
Uig  no  original  Jurisdiction,  a  bill  could  not 
be  filed  there,  and  hence  no  leave  could  be 
granted  for  that  purpose;  but  we  regard  the 
question  as  already  settled  by  Hurt  ▼.  Long. 
90  Tenn.  445,  448,  16  S.  W.  968.  In  wbat 
we  have  ahready  said  we  have,  in  effect 
disposed  of  several  of  the  grounds  of  de- 
murrer. Others  are  not  important,  and -we 
need  not  take  up  each  separately.  It  is 
clear,  from  the  principles  established  above, 
that  the  bill  of  review  must  be  dismissed. 
Let  the  chancellor's  decree  be  affirmed,  witb 
the  costs  of  this  court  and  of  the  court  be- 
low. 

BARTON,  J.,  concurs.  WILSON,  J.,  be- 
ing absent  on  account  of  Illness,  did  not  par- 
ticipate in  the  decision  of  this  cause;  nor  did 
the  Honorable  G.  B.  MUBRY,  Special  Judge-, 
commissioned  to  serve  during  Judge  WU.- 
SON'S  Inability,  the  case  having  been  argued 
before  he  came  upon  the  bench. 

Affirmed  orally  by  supreme  court,  Decem- 
ber 22,  1900. 


SUGG  T.  FARMERS'  MUT.  INS.  ASS'N  et  •!. 
{Court  of  Chancery  Appeals  of  Tennessee. 
Feb.  20,  1901.) 
MUTUAL  FIRE  INSURANCK  COMPANIES-CRED- 
ITORS' BILL—PARTIES— APPEAli— 
RECORD— PRESUMPTION. 

1.  A  mutual  fire  insurance  company  on  th-* 
assessment  plan  can  be  organized  under  a  char 
ter  which  is  a  transcript  of  Acts  1875,  c.  142, 
IJS  5,  10,  though  sectioa  5  seems  to  contem- 
plate a  company  witli  stockholders,  section  10 
providing  such  company  shall  have  power  to 
make  insurance  at  such  rate  and  on  bdcIi 
terms  and  conditions  as  may  be  agreed  on,  and 
may,  at  its  option,  engage  in  one  or  more  of 
the  three  branches  of  fire,  life,  and  accident  in- 
surance; the  term  "stockholder"  being  used. 
not  only  in  its  ordinary  sense,  but  to  indnde 
those  answerable  for  assessments. 
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2.  Stockholder*  of  a  corporation  are  proper 
parties  defendants  to  a  creditors'  bill  to  wind 
it  np  as  an  insolrent  concern. 

3.  Under  Shannon's  Code,  §  6115,  6121,  pro- 
viding tliat  suit  may  be  instituted  where  a  ma- 
terial defendant  is  found,  and  section  6116,  pro- 
Tiding  that  summons  may  issue  to  any  other 
counties  for  defendants  not  found  in  the  county 
in  which  suit  is  properly  brought,  where  bill  to 
wind  ap  a  corporation  as  an  insolvent  concern 
is  filed  in  the  county  in  which  its  home  office 
is  process  may  issue  to  other  counties  to  bring 
in  stocliholdera  as  defendants. 

4.  The  parties  having  goae  to  trial  on  the 
appeal  without  the  presence  of  exhibits  called 
for  in  the  bill,  and  without  suggesting  a  diminu- 
tion of.  the  record,  will  be  treated  as  having 
agreed  to  waive  their  presence. 

5.  Where  the  face  of  the  bill  shows  that  ex- 
hibits were  filed  in  the  court  below,  it  will 
be  assumed  that  they  were  so  filed,  and  that 
the  parties  did  not  have  them  brought  op  be- 

'  they  did  not  consider  them  material. 


Appeal  from  chancery  court,  Davidson 
comity;  H.  H.  Cook,  Chancellor. 

Snlt  by  T.  .T.  Sngg  against  the  Farmers' 
Mutual  Insurance  Association  and  others. 
Defendant  M.  M.  Smith  demurs.  Demurrer 
sustained,  and  plaintiff  appeals.    Reversed. 

U.  H.  Meeks,  H.  C.  Lassing,  and  D.  R. 
Carpenter,  for  appellant.  C  A  Miller,  for 
appellee  M.  M.  Smith. 

NEIL,  J.  The  bill  in  this  case  is  a  gen- 
eral creditors'  bill  filed  In  the  chancery  court 
of  Davidson  county  to  wind  up  an  Insolvent 
fire  Insurance  company.  The  company  Is 
based  on  the  mutual  assessment  plan.  The 
corporation  was  made  a  defendant;  also  J. 
A  Toung,  Its  president,  and  F.  W.  Todd, 
its  secretary  and  treasurer.  The  bill  also 
asked  that  the  stockholders  or  members  of 
the  defendant  company  be  made  parties. 
Tbey  reside  in  different  counties  of  the  state. 
Among  others  so  sought  to  be  made  defend- 
ant to  the  bill  was  M.  M.  Smith,  a  citizen  and 
resident  of  Hardeman  county.  Process  was 
issued  and  served  on  him.  He  came  In  and 
filed  a  demurrer,  setting  forth  the  following 
grounds  of  objection  to  fhe  bill:  "(1)  Re- 
cause  the  bill  on  Its  face  discloses  that  this 
defendant  Is  a  resident  of  Hardeman  county, 
Tennessee,  and  this  court  has  not  and  can- 
not acquire  Jurisdiction  of  him  by  reason 
of  any  matter  or  thing  alleged  In  the  bill. 
12)  Because  the  bill  filed  in  this  (jpuse  shows 
that  this  court  has  no  jurisdiction  of  this  de- 
fendant (3)  Because  the  bill  states  no 
ground  for  action  against  the  defendant,  nor 
is  any  evidence  of  indebtedness  shown  or 
filed  against  him,  or  anything  to  base  a  re- 
covery on  against  him.  (4)  To  so  much  and 
sach  parts  of  the  complainant's  bill  as  seeks 
to  hold  defendant  liable  as  a  member  or  a 
stockholder  in  the  Farmers'  Mutual  Insur- 
uice  Association  of  Tennessee,  as  debtor'  to 
said  association,  the  bill  shows  he  is  not  a 
proper  or  necessary  party  to  the  proceedings 
to  administer  said  corporation  as  an  Insol- 
Tent  Incorporation.  <5)  To  so  much  and 
soeb  a  part  of  complainant's  bill  as  seeks 
to  hold  tlie  defendant  liable  as  a  debtor 


of  the  defendant  corporation,  the  bill  shows 
that  be  is  not  a  necessary  or  proper  party, 
and  this  court  has  no  Jurisdiction  as  to  his 
person  or  the  subject-matter  of  the  suit  ao 
far  as  be  is  concerned.  (6)  To  so  much  of 
cmnplainant's  bill  as  seeks  to  wind  up  the 
defendant  company  or  association  as  an  in- 
solvent corporation,  the  bill  and  exhibits 
show  the  acts  and  doings  of  said  corpora- 
tion or  association  complained  of  are  ultra 
vires  and  void.  (7)  To  so  much  of  complain- 
ant's bill  as  seeks  to  administer  the  defend- 
ant association  as  an  insolvent  corporation, 
the  bill  shows  that  said  association  has  no 
power  or  authority  under  Its  charter  to  en- 
gage In  mutual  assessment  Insurance,  and 
that  all  the  acts  and  doings  of  said  corpo- 
ration and  Its  officers  were  without  Its  char- 
ter power,  and  void.  (8)  The  exhibits  desig- 
nated In  the  bill  are  not  filed  therewith.  <9) 
To  so  much  of  the  bill  as  seeks  any  relief 
because  of  a  partnership  alleged  in  the  bill, 
the  bill  and  exhibits  show  that  the  defendant 
contl:acted  with  defendant  corporation  as 
such,  and  that  no  agreement  of  partnership 
was  ever  intended  and  entered  into,  and  that 
no  partnership  contract  or  agreement  was 
entered  Into  between  the  policy  holders,  and 
that  no  partnership  relations  existed  between 
complainant  and  defendant  in  any  way.  (10) 
To  so  much  of  complainant's  bill  as  seeks 
relief  on  the  ground  of  estoppel,  the  bill  does 
not  allege  nw  show  that  defendant  had 
information  or  knowledge  that  the  policies 
were  Issued  in  excess  of,  or  contrary  to,  the 
charter  power  of  said  corporation." 

Three  leading  questions  are  presented  by 
the  foregoing  grounds  of  demurrer,  when 
taken  in  connection  with  the  allegations  of 
the  bill  to  which  tbey  refer.  The  first  of 
these  questions  is  whether  a  mutual  fire  in- 
surance company  on  the  assessment  plan 
could  be  organized  under  the  charter  of  the 
defendant  association,  that  charter  being  a 
transcript  of  Act  1876,  c.  142,  §§  6,  10;  the 
latter  being  the  section  specially  applicable 
to  Insurance  companies,  the  former  the  sec- 
tion which  gives  general  powers  to  all  cor- 
porations chartered  under  that  act.  We  are 
of  opinion  that  a  mutual  fire  Insurance  com- 
pany, of  the  description  Just  referred  to, 
could  be  organized  under  that  act.  We  need 
refer  only  to  the  following  excerpts  from  sec- 
tion 10:  "The  said  company,  incorporated  as 
aforesaid,  shall  have  the  power  to  make  In- 
surance against  losses  by  fire,  at  such  rate 
of  premium,  and  upon  such  terms  and  con- 
ditions as  may  be  agreed  upon,  on  any  house, 
tenement,  manufactory  or  other  building; 
on  goods,  wares,  or  merchandise,  and  on  oth- 
er effects;  on  hay,  grain  and  other  agricul- 
tural products  In  barns  or  stacks,  and  gen- 
erally to  insure  against  loss  by  fire,  earth- 
quake, storms  or  fioods,  on  all  kinds  and 
species  of  property.  •  •  ♦  The  insurance 
business  of  the  company  may,  at  the  option 
of  the  company,  be  conducted  upon  the  prin- 
ciple of  giving  to  policy  holders  an  interest 
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!n  tbe  proflts,"  ete.  We  think  tbe  power 
may  be  found  In  the  langpiage:  "To  make 
inaurance  *  *  *  at  such  rate  of  premium 
and  npon  such  terms  and  conditions  as 
may  be  agreed  on."  We  think  this  construc- 
tion finds  confirmation,  If  such  were  needed, 
tn  the  language  last  quoted  supra:  "The  In- 
surance business  of  the  company  may,  at  the 
option  of  the  company,  be  conducted  upon 
the  principle  of  giving  to  policy  holders  an 
Interest  In  the  profits."  It  is  true  the  mat- 
ter last  quoted  Is  found  In  a  portion  of  the 
section  that  seems  to  refer  specifically  to 
life  insurance,  yet  It  does  not  in  terms  so 
Indicate  In  the  paragraph  from  which  we 
have  made  the  excerpt  last  referred  to.  We 
do  not  think,  however,  that  the  distinction  Is 
very  material,  because  It  is  expressly  pro- 
vided by  the  section  that  the  company  may, 
at  Its  option,  exercise  "one  or  more  or  all 
of  the  three  branches  of  the  business  In 
which  It  Is  authorized  to  engage";  that  is, 
flre,  life,  and  accident  Insurance. 

The  only  suggestion  fouud  In  the  statute 
that  seems  to  seriously  oppose  the  construc- 
tion just  given  is  that  section  6  seems  to  con- 
template a  company  with  "stockholders." 
When  we  use  this  term  we  usually  have  in 
contemplation  a  stock  subscription  list, 
whereby  certain  sums  are  agreed  to  be  paid 
as  contribution  to  a  fund  Intended  to  supply 
a  capital  stock  for  the  company.  This  mean- 
ing, however.  Is  not  exclusive.  In  a  proper 
sense,  those  who  agree  to  be  answerable  for 
assessments  are  really  stockholders  in  the 
company  whose  operating  fund  is  thus  se- 
cured. We  find  this  meaning  given  to  the 
word  "stockholders"  in  the  last  paragraph  of 
section  10.  That  paragraph  refers  to  life 
insurance,  and  Is  useful  as  indicating  the 
legislative  idea  of  the  meaning  of  the  word 
"stockholders."  That  language  Is:  "Any 
company  organized  under  the  provisions  of 
this  act  may  restrict  Its  business  to  the  In- 
surance of  the  lives  of  Its  members  or  stock- 
holders alone;  It  being  the  intent  of  this  para- 
graph to  give  a  corporative  existence  to  any 
profession,  association,  guild,  brotherhood  or 
other  mutual  association,  the  right,  by  an  ar- 
rangement among  themselves,  as  stockholders 
in  the  corporation,  to  insure  the  lives  of  each 
other  upon  the  principle  of  a  mutual  partici- 
pation in  the  profits  by  annual  subscription, 
or  otherwise,  and  thereby  provide  a  fund  out 
of  which  provision  may  be  made  according  to 
the  by-laws  of  the  corporation  for  the  sup- 
port of  the  family  of  any  stockholder  on  his 
decease,  or  for  the  payment  of  any  policy  due 
the  estate  on  his  decease.  In  case  any  com- 
pany organized  under  this  charter  restricts 
Its  business  to  the  Insurance  of  the  lives  of 
stockholders,  no  publication  need  be  annual- 
ly made  of  its  debts  and  liabilities."  The  ref- 
erence In  the  last  clause  to  the,  subject  of  pub- 
lication Is  made  to  a  provision  of  the  seventh 
paragraph  which  is  as  follows:  This  para- 
graph refers  to  a  publication  to  be  annually 
made  exhibiting  a   general   balance  sheet. 


showing  the  amount  of  capital  stock  paid  In 
or  secured  by  notes  of  stockholders  for  stock 
subscribed  by  them,  etc.  A  strict  constmc- 
tion,  of  course,  would  limit  the  remission  of 
the  duty  of  publication  to  Instances  where 
the  company  was  engaged  only  in  the  busi- 
ness of  Insuring  lives;  but,  taking  the  whole 
act  together,  we  are  of  opinion  that.  Inas- 
much as  companies  organized  under  section 
10  were  authorized  to  carry  on  all  three  kinds 
of  Insurance  at  the  same  time,  the  iiowers 
given,  so  far  as  applicable  to  the  three  several 
kinds  of  business,  would  extend  thrcngh  all 
of  the  operations  of  the  company,  and  that 
the  word  "stockholders"  was  meant  to  have 
the  same  meaning  all  through,— that  is, 
where  the  companies  were  assessment  com- 
panies, those  who  had  agreed  to  become 
members  of  the  association  and  to  pay  assess- 
ments; and,  in  case  of  subscription  compa- 
nies, those  who  had  agreed  to  pay  In  such 
and  such  amounts  as  their  contribution  to  the 
capital  stock. 

The  legislature  evidently  took  this  view  of 
the  matter  when  Act  1885,  c.  220,  was  pass- 
ed. That  act  Is  entitled  "An  act  to  govern 
and  regulate  the  business  of  mutual  or  as- 
sessment fire  Insurance  companies,  organized 
or  incorporated  under  the  laws  of  this  state." 
There  is  no  act  under  which  such  a  corpora- 
tion could  have  been  organized,  except  the 
act  of  1875,  above  referred  to.  The  act  of 
1895,  Just  mentioned,  was  in  general  terms 
as  follows:  Section  1  provided  that  no  mu- 
tual or  assessment  fire  Insurance  company 
"organized  or  Incorporated  under  the  laws  of 
this  state"  should  commence  the  transaction 
of  business  until  it  should  receive  from  the 
Insurance  commissioner  a  certificate  of  au- 
thority, which  certificate  should  state  that 
the  company  had  complied  with  the  provi- 
sions of  said  act  of  1806.  Section  2  provided 
that  every  such  mutual  or  assessment  flre  in- 
surance company  should  file  with  the  insur- 
ance commissioner  a  properly  certified  copy 
of  Its  charter  or  articles  of  incorporation,  to- 
gether with  a  sworn  statement  of  three  of 
the  incorporators  that  bona  fide  agreements 
had  been  entered  Into  for  the  insurance  of 
property  for  an  amount  not  less  than  $50,000. 
Section  S  set  forth  the  conditions  that  the 
policies  should  contain.  Section  4  provid- 
ed that  every  person  insured  In  and  by 
such  corporation  should  give  his  undertaking, 
in  such  form  as  the  corporation  might  pre- 
scribe, to  pay  his  pro  rata  share  of 'all  losses 
or  damages  sustained  by  any  member  thereof 
from  any  cause  specified  in  the  policy  of  the 
corporation,  and  that  the  form  so  used  should 
be  uniform  between  and  by  all  the  insured. 
Section  5  concerns  loans  and  assessments; 
section  0,  the  limit  of  assessments;  section 
7,  the  notice  of  assessments.  Section  8  pro- 
vided that  an  action  might  be  brought  by  the 
corporation  against  any  member  thereof  to 
recover  all  assessments  which  he  should  neg- 
lect or  refuse  to  pay,  made  upon  him  under 
the  provisions  of  the  act  or  by  the  by-laws 


Digitized  by 


Google 


Teno.) 


SU60  T-  FABMEB8'  MUX.  UI&  ASS'N. 


229 


of  tbe  corporation,  and  that.  If  the  corpora- 
tion should  be  compelled  to  bring  any  such 
action  In  order  to  collect  any  such  assess- 
ment. It  might  recover  the  amount  so  assess- 
ed, with  50  per  cent,  to  be  added  thereto,  in 
addition  to  lawful  interest,  as  a  penalty  tor 
such  neglect  and  refusal  to  pay  within  the 
time  required;  that  the  corporation  should 
hare  a  lien  upon  the  property  insured  to  se- 
cure the  payment  of  such  assessments  and 
calls  as  might  be  legally  made  under  the  con- 
tract of  Insurance;  and,  in  case  of  loss,  tbe 
EQbsequent  purchaser  or  junior  lienholder 
shoold  be  entitled  to  the  benefits  of  the  insur- 
ance, and  to  the  rights,  benefits,  and  privi- 
leges of  the  original  Insurer,  to  the  extent  of 
his  interest  In  the  property.  Section  9  pro- 
vides for  a  statement  to  the  insurance  com- 
missioner. Section  10  provides  for  an  exam- 
ination by  him. 

The  next  question  arises  out  of  the  fol- 
lowing facts  recited  in  the  bill,  viz.:  Tbe 
defendant  corporation  was  chartered  after 
tlie  passage  of  the  act  of  ,1895  Just  referred 
to,  and  organized  strictly  In  accordance 
therewith.  It  Issued  a  policy  to  the  com- 
plainant, Sugg,  and  he  suffered  a  loss  there- 
nndor,  and  an  assessment  was  made  by  the 
company  upon  its  members.  This  assess- 
ment wau  not  paid,  and  suits  were  brought 
against  a  great  number  of  policy  holders  on 
tlie  assessment,  and  for  the  SO  per  cent  pen- 
alty. Pending  these  numerous  suits,  it  turn- 
ed ont  that  the  company  was  Insolvent,  hav- 
ing liabilities  considerably  in  excess  of  Its 
assets.  Thereupon  the  present  bill  was  filed 
by  Mr.  Sugg,  In  behalf  of  himself  and  of  all 
other  creditors,  to  wind  up  the  company  as 
an  insolvent  concern,  making  defendants 
thereto,  as  already  stated,  the  company  it- 
self, its  president,  secretary  and  treasurer, 
and  also  asking  that  all  of  its  stockholdei^ 
l>e  made  parties  defendant.  Process  was 
served  upon  the  defendant  M.  M.  Smith,  and 
he  filed  a  demurrer  containing  the  grounds 
above  set  out. 

Tbe  question  here  presented,  which  is  the 
second  of  the  series  which  we  have  pro- 
posed to  consider,  is  whether  the  stockhold- 
ers are  proper  parties  to  such  a  bill.  We  are 
not  aware  that  this  question  has  ever  been 
directly  decided  In  this  state,  but  the  prac- 
tice seems  to  have  been,  without  question,  to 
nuike  tbe  stockholders  parties  defendant  Al- 
bltztlsal  V.  Mining  Co.,  92  Tenn.  598,  22  S. 
W.  739;  Moulton  v.  Conneil-Haii-McLester 
Co.,  03  Tenn.  377,  27  S.  W.  672;  and  see 
Ifln  Co.  V.  Mims,  103  Tenn.  466,  53  8.  W. 
'36.  However,  under  the  authorities  else- 
vbeie,  the  matter  seems  to  have  received 
very  fall  consideration.  As  to  the  general 
qnestlon,  it  Is  said  by  Judge  Thompson,  in 
Us  great  work  on  C!orporatlons,  that,  ac- 
cording to  a  widely  prevailing  theory,  a  cred- 
itors' bill  brought  In  behalf  of  aU  creditors, 
wberein  the  court  undertakes  to  adjust  the 
equities,  and  do  justice  to  all,  must  be 
^Qgbt  against  all  sbareholders.  imless  some 


valid  excuse  Is  shown  for  not  brInglDg  them 
In;  that  this  must  necessarily  be  so,  unless 
it  is  conceded  that  the  shareholders  may  be 
bound  by  the  representation  through  the  cor- 
poration; that  otherwise  the  main  object  of 
asserting  the  Jurisdiction  of  equity,  the  equal- 
izing of  the  burden  of  the  shareholders,  and 
the  preventing  of  the  multiplicity  of  suits 
would  be  defeated;  that  nnder  such  a  bill 
an  account  will  be  taken  of  the  debts  and 
assets  of  the  corporation,  of  the  amount 
paid  Id,  and  of  the  amount  due  from  each 
shareholder.  Continuing,  he  says:  "Another 
theory  is  that,  as  a  party  cannot  be  conclud- 
ed in  respect  of  bis  rights  In  a  proceeding  to 
which  he  is  not  a  party,  such  not  being  due 
process  of  law,  a  stockholder  Is  of  right  en- 
titled to  be  Joined  In  an  action  brought  for 
the  establishment  of  rights  which  are  to  be 
enforced  against  him.  But,  as  we  have  al- 
ready seen,  the  prevailing  view  Is  that  he  la 
present  In  tbe  person  of  the  corporation  by 
representation,  and  is  therefore  not  entitled 
to  be  specially  made  a  party.  But  on  no  the- 
ory can  his  rights  be  finally  disposed  of  in 
his  absence.  Although  tbe  court,  without 
making  him  a  party,  order  that  the  corpora- 
tion be  wound  up,  and  that  the  stockholders 
be  assessed  in  a  certain  amount,  and  appoint 
a  receiver  to  collect  the  assessments,  yet 
when  it  comes  to  enforcing  this  order  against 
the  hidlTidual  stockholder  he  Is,  of  course, 
entitled  to  show  that  be  is  no  stockholder, 
and  that  be  has  paid  in  full,  that  be  has  a 
valid  and  sufficient  offset,  or  that  he  Is  other- 
wise not  amenable  to  the  order,  and  for  this 
purpose  he  Is  entitled  to  his  day  in  court."  . 
Section  3493.  It  la  observed  that  what  has 
Just  been  said  Is  from  the  standpoint  of  the 
stockholder  with  reference  to  his  right  to 
be  brought  before  the  court  if  he  desires. 
Continuing  In  this  same  line  of  thought. 
Judge  Thompson  says:  "As  already  indicat- 
ed, there  Is  a  contrary  theory,  that  in  a 
creditors'  bill  by  the  judgment  creditor  of  a 
corporation,  to  subject  what  may  be  due  to 
tbe  cori>oration  from  the  stockholders  In  re- 
spect of  his  share,  it  Is  not  necessary  to  Join 
all  the  stockholders,  to  the  end  that  there 
may  be  a  ratable  contribution  among  them 
all,  but  that.  If  the  stockholder  or  stockhold- 
ers against  whom  the  creditor  does  proceed 
seeks  contribution  from  those  who  are  not 
Joined,  he  must  do  It  at  his  own  expense, 
and  cannot  compel  n  creditor  to  undergo  that 
expense."  Id.  S  3494.  Having  thus  touched 
upon  the  question  as  to  whether  tbe  stock- 
holders were  necessary  parties  for  the  pur- 
pose indicated,  he  takes  up  the  question  as 
to  whether  they  were  proper  parties,  and 
says:  "There  Is  a  well-understood  distinc- 
tion between  proper  parties  and  necessary 
parties  in  chancery  practice;  and,  although 
we  have  discovered  a  great  difference  of  Ju- 
dicial opinion  upon  the  question  as  to  wheth- 
er it  is  necessary  to  Join  all  tbe  shareholders 
within  the  jurisdiction  in  a  creditors'  bill 
against  the  corporaton   which   seelu   relief 
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against  them,  there  has  nerer  been  any  ques- 
tion that  lu  such  an  action  It  is  expedient 
and  beneficial,  and  therefore  proper,  to  JolB 
them  when  practicable;  and,  as  we  have  al- 
ready seen,  questions  may  be  concluded 
ag^alnst  particular  shareholders  in  the  wind- 
ing-up proceeding,  where  they  are  Joined, 
which  could  not  be  concluded  as  against  them 
unless  they  were  so  Joined."  Id.  i  3496.  Al- 
though what  has  t)een  said  is  sufficient  to 
meet  the  requirements  of  the  point  we  have 
under  consideration,  we  cannot  forbear, 
while  on  the  general  subjetct,  to  quote  some 
additional  remariss  from  the  work  attove  re- 
ferred to,  as  follows:  "Within  a  recent  period 
it  has  been  held  in  the  supreme  court  of 
the  United  States,  and  in  several  state  Ju- 
risdictions, that,  in  a  proceeding  in  equity 
to  wind  up  a  corporation  and  to  assess  its 
stockholders  so  far  as  is  necesttary  for  the 
payment  of  its  debts,  it  Is  not  necessary  to 
the  Talldlty  of  an  assessment  that  the  stock- 
holders should  be  made  parties,  and  hence 
that  it  Is  no  defense  on  the  part  of  a  stock- 
bolder,  when  sued  by  the  receiver  to  enforce 
the  assessment,  that  the  order  of  court  by 
which  it  was  made  was  In  a  proceeding  to 
which  he  was  not  a  party.  Nor  does  the  fact 
tliat  the  corporation  had.  previously  to  the  as- 
sessment made  an  assignment  for  the  benefit 
of  Its  creditors,  alter  the  case,  since  it  still  ex- 
ists as  a  corporation  for  the  purpose  of  en- 
forcing its  debts  and  collecting  Its  assets, 
though  this  renders  it  necessary  to  make  the 
trustees  in  the  deed  of  assignment  parties 
defendant  The  supreme  court  of  Illtnols 
have  suggested  a  reason  in  sui^wrt  of  this 
conclusion  which  seems  unanswerable:  'In 
order  for  the  board  of  directors  to  have 
made  a  valid  order  for  payment.  It  would 
be  contended,  we  presume,  that  defendant 
should  have  been  before  the  board.  No  more, 
we  conceive,  was  it  necessary  that  the  de- 
fendant should  have  been  before  the  court 
when  it  in  place  of  the  directors,  made  the 
call  or  order  of  assessment'  -We  do  not  un- 
derstand that  any  of  these  decisions  go  to 
the  length  of  holding  that  this  principle  cuts 
otr  any  defense  which  particular  stockholders 
may  have,  as  that  they  have  paid  in  full,  or 
are  not  stockholders  at  all,  or  the  like. 
Thus,  it  has  been  well  held  that  an  unequal 
assessment  made  by  a  court  of  another 
state,  cannot  be  enforced  by  action  in  Wis- 
consin against  a  stockholder  who  was  not  a 
party  to  the  proceedings  In  the  other  state." 
Id.  {  3499.  "Since,  according  to  the  modem 
theory,  the  various  stockholders  need  not  b« 
made  parties  to  a  general  winding-up  bill  in 
equity,  but  are  deemed  to  be  represented  by 
the  corporation,  it  logically  follows  that  it 
Is  the  duty  of  the  corporation  to  protect  their 
interest  in  the  litigation;  and  it  also  follows 
that  where  an  order  is  made  in  such  a  pro- 
ceeding, directing  the  receiver  to  bring  ac- 
tion against  the  stockholders,  the  corpora- 
tion may  appeal  from  such  an  order,  on  be- 


half of  its  stockholders  who  are  not  parties 
to  the  suit  provided  the  order  is  otherwise 
appealable  under  the  rules  of  procedure  ap- 
plicable in  the  forum."  Id.  (  3514.  Having 
thus  considered  the  two  points  whetber  the 
stockholders  were  necessary  parties  or  not 
and  ascertained  that  they  were,  at  least 
proper  parties,  the  authority  then  imdertakes 
to  outline  the  correct  practice  in  such  cases, 
as  follows:  "Without  doubt,  the  sound  rule 
of  equity  procedure  applicable  to  such  cases, 
and  to  be  enforced  within  reasonable  and 
practicable  limits,  has  been  laid  down  by  the 
supreme  court  of  Wisconsin:  All  the  credit- 
ors should  Join,  or  one  or  more  of  them 
should  sue  for  the  benefit  of  all.  The  action 
should  be  brought  against  the  corporation 
and  all  the  stockholders,  unless  it  be  im- 
Dractlcable  to  bring  them  all  before  the  court 
or  some  other  sufficient  cause  for  the  omis- 
sion be  shown.  Unless  the  action  Is  founded 
upon  a  Judgment  at  law  previously  obtained 
against  the  corporation,  and  perhaps  In  any 
event  the  corporation  should  be  Joined. 
"The  creditors  should  all  Join,  because  they 
have  a  common  interest  in  the  funds  to  be 
realized;  ot,  if  the  action  be  commenced  by 
one  or  more  of  them,  the  complaint  should 
be  so  framed  that  the  others  may  come  in 
and  prove  their  claims  before  the  court  or  a 
referee,  and  share  in  the  distribution  of  the 
moneys  received.  All  the  stockholders  should 
be  made  defendants,  because  they,  too,  have 
a  common  interest  and  without  their  pres- 
ence it  is  impossible  to  adjust  their  rights 
and  liabilities,  and  protect  them  from  un- 
equal and  oppressive  burdens.  The  same  rea- 
sons exist  for  making  all  the  stockholders 
parties  to  such  actions  as  in  proceedings 
against  delinquent  stock  subscribers  to  com- 
pel them  to  contribute  towards  the  payment 
of  the  debts  of  an  insolvent  bankrupt  cor- 
poration. The  corporation  should  be  Joined, 
unless  it  has  been  dissolved,  or  its  assets 
wholly  exhausted,  for  the  reason  that  both 
creditors  and  stockholders  are  Interested  in 
closing  its  afTalrs,  and  in  having  its  availa- 
ble property  appropriated  to  the  payment  of 
debts,  without  which  there  can  be  no  final 
settlement  and  adjudication  of  the  rights 
and  liabilities  of  the  parties.'  A  still  more 
comprehensive  statement  of  the  doctrine 
makes  all  adverse  claimants  of  the  common 
fund  parties  defendant:  (1)  All  creditors 
consenting  should  be  Joined  as  plalntifTs. 
(2)  All  creditors  claiming  the  right  to  main- 
tain separate  action  at  law  should  be  Joined 
as  defendants,  for  the  purpose  of  enjoining 
such  action  at  law.  (3)  If  the  assets  of  the 
corporation  ISave  passed  into  the  hands  of 
an  assignee  not  entitled  to  hold  them  as 
against  the  creditors  proceeding  in  a  general 
winding-up  bill,  this  assignee  must  also  be 
joined.  (4)  The  corporation  must  necessarily 
be  Joined,  because  the  equitable  assets  sought 
to  be  sequestered  are  its  property,  and  a 
man's  property  cannot  be  disposed  ot;  with- 
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out  his  consent,  in  a  proceeding  to  which  he 
is  not  a  party."  Id.  i  3515.  See,  also,  Id.  §8 
.•BIO,  6568,  6874. 

It  thus  appears  from  the  foregoing  author- 
ities that  there  can  be  no  doubt  that  the 
stocl^holders  in  the  present  case  were  prop^ 
parties;  that  this  would  be  true  without  re- 
gard to  the  fact  that  a  multiplicity  of  suits 
would  be  prevented  thereby.  It  appears,  how- 
ever, in  the  present  case,  from  the  allegations 
of  the  bill,  that  the  defendants  are  very  nu- 
merous, and  that  a  multiplicity  of  suits  would 
be  prevented  by  including  all  parties  in  inter- 
est in  the  one  suit 

The  next  point  to  be  considered  arises  out 
of  the  fact  that  the  defendant  Smith  was  a 
resident  of  Hardeman  county,  and  there  serv- 
ed wlOi  process,  while  the  bill  was  filed  In  the 
chancery  court  of  Davidson  county;  the  home 
office  of  the  defendant  corporation  being  In 
Davidson  county,  and  the  home  of  the  presi- 
dent and  secretary  and  treasurer  also  being 
there.  The  question  is  whether  process  could 
be  Issued  to  Hardeman  county.  We  have  seen 
from  the  authorities  above  cited  that  the  cor- 
poration Is  a  necessary  party.  This  being  true, 
process  could  be  issued  to  any  other  county  In 
the  state  to  bring  in  other  parties  Interested 
in  the  subject-matter.  This  Is  the  common 
eoarse  of  practice  in  this  state,  and  It  is  Jos- 
tifled  by  the  Code  (section  611S,  Shannon's), 
which  reads:  "The  court  of  chancery  acts  or- 
dinarily In  personam,  and  suit  may  be  in- 
stituted wherever  the  defendant,  or  any  ma- 
terial defendant  Is  found,  unless  otherwise 
prescribed  by  law."  Section  6116.  "Counter- 
part summons  accompanied  by  copies  of  the 
blU  may  be  Issued  to  any  other  counties  of 
the  state,  for  defendants  not  to  be  found  In 
the  county  In  which  the  suit  Is  propsrly 
brought"  Section  6121.  The  bill  may  be  filed 
hi  the  chancery  court  in  which  the  defendant 
or  a  material  defendant  resides.  See,  also, 
the  following  cases:  Hatcher  v.  Royster,  14 
I^ea,  222,  226;  Slmonton  v.  Porter,  1  Baxt 
213;  Roper  v.  Roper,  3  Tenn.  Ch.  53;  Helm  v. 
Barnes,  1  Lea,  388.  That  the  corporation 
is  a  necessary  party  defendant,  see  Thomp. 
Corp.  H  3510,  3516. 

What  has  already  been  said  disposes  of  all 
the  points  contained  In  the  first,  second, 
fourth,  fifth,  sixth,  and  seventh  grounds  of 
demoner. 

On  the  subject-matter  of  the  third  ground 
of  demurrer,  the  bill  shows  that  the  defend- 
ant Smith  is  a  member  of  the  association; 
tttat  an  assessment  had  been  made  on  the 
members;  that  the  amount  of  bis  assessment 
was  $21.50,  penalty  $10.75,  total  $32.25;  and 
Uiat  this  sum  was  wholly  unpaid.  It  also 
gbows  that  the  corporation  is  Insolvent,  and 
tlutt  there  is  a  probability  that  other  assess- 
ments may  have  to  be  made.  This  fully 
covers  the  points  made  in  the  third  ground  of 
demurrer. 

Ag  to  the  eighth  ground  of  demurrer,  it  is 
only  necessary  to  say  that  Exhibit  No.  5,  re- 
ferring to  the  defendant,  was  duly  filed,  also 


the  other  exhibits  called  for  in  the  bill,  ex- 
cept Exhibits  6  to  73  Inclusive.  The  bill 
describes  these-  exhibits  as  showing  "the 
amount  that  is  due  by  each  member  who  Is 
in  arrearage  on  his  assessments,  the  resi- 
dences of  said  members,  and  the  amount  and 
number  of  the  policies  held  by  each  of  said 
members."  All  of  these  points  as  to  defend- 
ant Slnlth  are  shown  by  Exhibit  No.  5.  Hav- 
ing gone  into  trial  in  this  court  without  the 
presence  of  Exhibits  6  to  78,  inclusive,  and 
without  suggesting  a  diminution  of  the  rec- 
ord, the  court  must  treat  the  case  as  If  both 
parties  had  agreed  to  waive  the  presence  of 
these  exhibits.  The  face  of  the  bill  shows 
that  they  were  filed  in  the  court  below,  and 
we  must  assume  they  were  so  filed,  and  that 
the  parties  did  not  hare  them  brought  up,  be- 
cause they  would  have  only  added  to  the  ex- 
pense of  tile  transcript,  without  affording  any 
material  aid  in  the  solution  of  the  question 
really  arising  for  consideration. 

As  to  the  ninth  ground  of  demurrer,  it  is 
only  necessary  to  say  that,  having  decided 
that  the  defendant  company  is  a  legal  cor- 
poration, we  need  not  consider  the  question 
of  partnership.  The  bill  presented  this  as- 
pect of  the  matter  only  as  a  ground  of  alter- 
native relief  in  case  the  court  should  be  of 
opinion  that  the  facts  stated  did  not  sustain 
the  allegation  of  the  existence  of  a  corpora- 
tion. 

It  is  also  unnecessary  to  consider  the  tenth 
ground  of  demurrer.  The  defendant  com- 
pany, on  the  facts  stated  In  the  face  of  the 
bill,  being  a  legal  corporation,  the  defendant 
Smith  is  bound  as  one  of  the  corporators,  if 
the  statement  of  the  bill  be  talcen  as  true, 
and  on  demurrer  they  must  be  so  treated. 
Being  so  bound,  his  liability  rests  on  con- 
tract, and  not  on  estDppel.  It  results  that 
the  demurrer  of  defendant  Smith  must  be 
overruled,  and  the  cause  must  tie  remanded 
to  the  chancery  court  of  Davidson  county  for 
answer  and  further  proceedings.  All  the 
Judges  concur. 

Affirmed  orally  by  supreme  court,  March 
13,1901. 


WILLIAMS  V.  MAYOR,  ETC.,  OP  CITY  OP 

NASHVILLE. 
(Supreme  Court  of  Tennesee.     Feb.  2,  190L) 

MUNICIPAL    CORPORATIONS  —  DANOEROUS 
PRBMISE8— PUBLIC  USB— INJURY 
—LIABILITY. 
Where  a  city  owaed  a  lot  on  which  it  main- 
tained a  rock  quarry,  and  the  public,  without 
invitation  from  the  city,  crossed  the  lot  at  their 
convenience,  and  formed  a  patti  over  it,   and 
plaintiff,   in  trying  to  follow  the   path  on   a 
dark  night,   fell  into  an  excavation  and  was 
injured,  be  caunot  recover. 

Appeal  from  drcult  court,  Davidson  coun- 
ty; John  W.  Childress,  Judge. 

Action  by  one  Williams  against  the  mayor 
and  city  council  of  the  city  of  Nashville. 
Prom  a  Judgment  In  favor  of  defendants, 
plaintiff  appeals.    Affirmed. 
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rreun. 


Pitts  &  MeekB  and  H.  C.  LaBslng,  for  ap- 
pellant   B.  A.  Price  and  K.  T.  McConnico^ 

tor  apipelleea. 

BBABD,  3.  This  U  an  action  to  recoyer 
damages  for  personal  injuries  sustained,  as  la 
alleged,  from  tbe  negligence  of  the  defend* 
ant.  The  case  was  disposed  of  on  demurrer. 
Tbe  declaration  averred  that  the  city  of 
Nashville  at  the  time  of  the  Injury  was,  and 
for  many  years  prior  thereto  had  been,  the 
owner  of  a  tract  of  land  contiguous  to  a  pub- 
lic street  In  the  populous  part  of  the  city, 
which  it  bad  used  as  a  rock  quarry,  upon 
and  from  which  it  had  quarried,  and  under 
contracts  with  others  had  caused  to  be  quar- 
ried, a  large  amount  of  stone.  In  the  course 
of  which  employment  deep  and  dangerous 
excavations  were  made,  abutting  upon  and 
near  to  a  public  street  and  certain  roadways 
and  passageways  which  were  through  and 
across  this  land,  and  over  which  it  knew  the 
clti:sena  of  Nashville  were  accustomed  to 
pass,  which  excavations  the  city  permitted 
to  remain  unf enced  and  unguarded,  and 
without  signals  or  warnings  of  any  kind. 
It  is  further  averred  that  plaintiff,  while 
returning  at  night  from  the  central  part  of 
the  city  to  his  home,  located  beyond  the 
premises  in  question,  and  being  Ignorant  of 
the  dangerous  excavations,  In  "attempting 
to  cross  the  premises  along  a  pathway  there- 
on leading  towards  his  home  from  the  point" 
where  he  had  disembarked  from  a  car  on  the 
public  street  nearest  his  home,  without  fault 
or  negligence  on  his  part  fell  Into  one  of 
these  excavations,  and  received  personal  in- 
juries, for  which  he  sued. 

One  of  the  grounds  of  the  demurrer  sus- 
tained by  the  court  below,  in  substance,  is 
that,  upon  the  facts  averred,  the  plaintiff 
was  using  the  pathway  In  question  for  his 
own  convenience,  without  Invitation  from 
the  defendant,  and  In  doing  so  took  the  risk 
of  the  injury  from  these  excavations.  It  will 
be  observed  that  the  case  made  In  the  dec- 
laration is  not  that  of  a  party  who,  while 
using  ordinary  care,  la  Injured  by  accident- 
ally falling  into  an  excavation  made  by  the 
owner  of  his  own  land,  but  so  near  to  a  high- 
way as  to  render  it  unsafe  to  one  passing 
over  it,  as  In  Barnes  v.  Ward,  9  C  B.  392; 
City  of  Norwich  v.  Breed,  30  Conn.  535;  Nib- 
lett  y.  Mayor,  etc.,  12  Heisk.  684.  Nor  does 
it  Involve  the  rule  of  law  upon  which  the 
proprietor  is  held  liable  for  an  Injury  result- 
ing from  the  use  of  dangerous,  but  alluring 
and  unguarded,  machinery  erected  by  him 
on  his  own  land,  sustained  by  one  unable 
to  judge  of  the  danger  of  a  careless  use  of  it, 
as  In  Bailroad  Co.  y.  Stout,  17  Wall.  057,  21 
L.  Kd.  745,  and  Whlrley  v.  Whiteman,  1 
Head,  GIO.  But  it  Is,  rather,  that  of  one 
who,  leaving  a  public  street,  voluntarily,  for 
his  own  convenience,  undertakes  to  cross  the 
land  of  defendant,  excavated  by'  it  and  by 
those  authorized  by  it  to  do  so  for  a  legiti- 
mate purpose,  by  a  way  which,  with  the  ac- 


quiescence of,  but  without  invitation  from, 
the  defendant,  many  persons  had  used,  and 
In  thus  passing  over  it  accidentally  fails  Into 
one  of  the  excavations,  and,  being  seriously 
injured,  undertakes  to  recover  damages  for 
such  Injury.  While  it  Is  true  that,  when  the 
owner  of  the  land  expressly  or  by  Implica- 
tion Invites  a  person  to  come  upon  his  land, 
he  will  be  liable  to  such  person,  who,  while 
exercising  ordinary  care,  receives  an  injury 
from  any  snare  or  pitfall  existing  thereon 
by  the  owner's  contrivance  or  consent,  on 
the  other  hand  It  Is  equally  true  that  a  bare 
licensee  takes  the  risk  of  accidents  in  using 
the  premises  in  the  condition  In  which  they 
are.  Beck  v.  Carter,  68  N.  Y.  283,  23  Am. 
Bep.  176.  In  the  discriminating  opinion  de- 
livered in  that  case,  two  English  cases  are 
referred  to  which  admirably  illustrate  the 
distinction  indicated  above,  to  wit,  Corby  v. 
HUl,  4  C.  B.  (N.  S.)  556,  and  Hounsell  v. 
Smyth,  7  O.  B.  (N.  S.)  731.  We  adopt  the 
statement  of  these  two  cases  from  the  body 
of  that  opinion:  "In  Corby  v.  Hill  the  owner 
of  land  upon  which  was  a  private  road  lead- 
ing to  an  asylum  on  his  premises,  for  the  use 
of  persons  going  there,  gave  permission  to  a 
third  person  to  place  materials  on  the  road. 
The  servant  of  the  plaintiff,  in  the  nighttime, 
while  driving  his  master's  horse  over  this 
road  on  his  way  to  the  asylum,  and  using 
due  care,  ran  upon  and  against  the  materials 
placed  In  the  way  by  the  defendant's  permis- 
sloD,  and  the  horse  was  Injured.  The  de- 
fendant was  held  to  be  liable.  Cockbum. 
0.  J.,  said:  'The  proprietors  held  out  an  al- 
lurement whereby  tlie  plaintiff  was  induced 
to  come  upon  the  place  In  question.  They 
held  out  this  road  to  all  persons  havlns  oc- 
casion to  proceed  to  the  asylum  as  the  means 
of  access  thereto.  Could  they  have  Justified 
the  placing  an  obstruction  across  the  yvay, 
whereby  an  Injury  was  occasioned  to  one  us- 
ing the  way  by  their  Invitation?  Clearly 
they  could  not'  In  Hounsell  v.  Smyth  the 
defendant  was  seised  of  certain  waste  land, 
upon  which  was  an  nninclosed  quarry,  near 
and  between  two  public  highways;  and  the 
declaration  averred  that  all  persons  having 
occasion  to  pass  over  the  waste  land  luid 
been  accustomed  to  go  across  the  same  with 
license  and  permission  of  the  owners,  and 
that  the  plaintiff,  having  in  the  nighttime 
taken  the  wrong  road,  was  crossing  the 
waste  for  the  purpose  of  getting  to  the  other, 
and,  not  being  aware  of  the  existence  or 
locality  of  the  quarry,  and  being  unable,  by 
reason  of  the  darkness,  to  see  it,  fell  in  and 
was  Injured.  It  was  held  that  the  declara- 
tion disclosed  no  cause  of  action.  The  court 
said:  'No  right  is  alleged.  It  Is  merely  stat- 
ed that  the  owners  allowed  all  persons  who 
chose  to  do  so,  for  recreation  or  for  business, 
to  go  upon  the  waste  without  complaint; 
that  they  were  not  churlish  enough  to  Inter- 
fere with  any  person  who  went  there.  He 
must  take  the  permission  with  Its  concomi- 
tant conditions,  and,  it  may  be,  perils.'  **    The 
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dlatinctloii  between  these  two  cases  and  the 
classes  which  they  respectively  represent  Is 
that  in  the  one  the  owner  had  imposed  upon 
himself,  bj  hla  Invitation  to  the  public  to  use 
his  private  way  for  the  purpose  for  which  It 
was  constructed,  the  duty  of  exercising  or- 
dinary diligence  to  see  that  no  unnecessary 
peril  came  to  one  accepting  such  invitation, 
while  In  the  other  the  owner  assumed  no 
such  daty  towards  those  who  availed  them- 
selves of  a  mere  acquiescence  on  his  part  of 
their  use  of  such  a  way.  For  the  theory  of 
all  negligence  cases  is  that  the  defendant  has 
violated  some  legal  duty  he  owed  plaintiff. 
So,  where  such  duty  does  not  exist,  however 
unfortunate  the  Injured  may  be,  and  free 
from  negligence,  yet  he  must  alone  bear  the 
consequences.  He  cannot  Inipose  them  upon 
one  under  no  obligation  in  law  towards  him, 
save  not  to  Inflict,  directly  or  indirectly,  wan- 
ton injury  upon  him. 

From  the  declaration  In  the  present  case. 
It  is  apparent  the  plaintiff  was  a  stranger  to 
the  defendant  He  was  on  the  land  of  the 
latter  without  an  invitation  of  any  kind,  and 
for  his  own  convenience;  and,  while  it  does 
appear  that  the  way  which  he  was  using 
was  also  used  at  its  pleasure  by  the  public, 
this  was  only  done  by  the  passive  acquies- 
cence of  the  defendant.  In  such  case  it  is 
well  settled  by  adjudication  In  England  and 
America  that  the  party  injured  under  such 
circumstances  is  a  mere  licensee,  and  he 
must  heax  the  consequences  of  his  own  mls- 
fortmie.  Cusick  v.  Adams.  115  N.Y.  65,  21 
N.  E.  673.  12  Am.  St  Rep.  T72.  This  distin- 
guishing principle  was  recognized  in  Clapp 
V.  La  GrIU,  103  Tenn.  1B4,  52  S.  W.  134, 
wtiere  will  be  found  a  full  citation  of  cases. 
The  Judgment  of  the  circuit  court  is  affirmed. 


VAUGHN  T.  TEALEY. 

(Conrt  vt  Qiancery  Appeals  of  Tennessee.    Dec. 

18.  1899.) 

APPEALr-RECORD— PRESUMPTION. 
Wliere  the  record  on  appeal  shows  that 
rcrtain  persons  were  named  as  defendants  in 
tile  caption  of  the  bill,  and  all  other  defend- 
DDts  are  named  in  the  decree,  which  recites  a 
pro  confesso  against  ail  defendants  not  named. 
it  if)  sufficient  to  show  that  such  persons  were 
parties  to  the  original  bill. 

On  rehearing.    Denied. 

For  former  opinion,  see  58  S.  W.  487. 

A.  L.  Demoss  and  Jas.  Trimble,  for  A. 
L.  Demoss.  Jas.  S.  Pitcher,  for  Thomas  S. 
Weaver,  receiver. 

XGIL,  3.  This  case  was  before  us  on  a 
former  day  of  the  term,  and  an  opinion  was 
then  written  and  filed.  68  S.  W.  487.  It  is 
DOW  before  us  again  on  a  petition  to  rehear 
lod  for  an  additional  finding  of  facts.  We 
*n  asked  to  find  the  following  additional 
f«cts: 

(1)  That  Addle  R.  Tealey,  Addle  R.  Tealey, 
Jr..  widow  and  daughter  of  F.  W.  Tealey, 


Wilbeliuina  Weckener,  Oarollne  Maike  and 
Clirliitian  Maike.  her  husband.  Carrie  Teal- 
ey. Eddie  Tealey,  and  Miimle  Tealey  were 
made  defendants  in  the  case  of  Hiram 
Vaughn,  administrator,  and  Abram  L.  De- 
moss, guardian,  against  Addle  R.  Tealey, 
Jr.,  et  al.  It  is  true  that  all  the  persons 
named,  except  Maike  and  wife,  were  made 
parties  to  the  bill  mentioned,  and  the  fact  is 
shown  in  the  opinion  already  filed.  As  to 
Caroline  Maike  and  her  husband,  the  records 
show  the  following:  They  were  named  as 
defendants  in  the  caption  of  the  bill.  No 
subpoena  to  answer  or  publication  appears 
as  to  the86  persona,  but  the  decree  of  Jan- 
uary 24.  1883,  opens  with  recital:  "ThU 
case  was  beard  by  the  chancellor  on  the 
23d  of  January,  1883,  on  bill,  answer  of 
Addle  R.  Tealey,  Wilhelmina  Weckener,  and 
the  answer  of  the  guardian  ad  litem  for  Ad- 
die  R.  Tealey,  Jr.,  and  of  Eddie  Tealey,  Min- 
nie Tealey,  and  Carrie  Tealey,  and  pro  con- 
fesso as  to  all  of  the  other  defendants,  ex- 
hibits, and  testimony."  There  were  no  other 
defendants  to  whom  the  pro  confesso  could 
apply  except  Carolina  Maike  and  her  bus- 
band.  Christian  Maike.  This  recital  in  the 
decree,  nothing  contradictory  thereof  appear- 
ing in  the  record,  is  sufficient  to  establish 
the  fact  that  these  persons  were  parties  to 
the  original  bill,  and  we  find  the  fact  as  re- 
quested. 

(2)  That  Demoss  and  Malone  were  solic- 
itors for  complainants  iif  that  case.  This  Is 
true.  Their  firm  name,  as  such,  la  signed 
to  the  bilL 

(3)  That  John  Ruhm  &  Son  were  solicitors 
and  guardians  ad  litem  for,  and  ansncri^ 
for,  Carrie.  Minnie,  and  Eddie  R.  Tealey. 
and  also  for  Addie  R.  Tealey,  Jr.  This  is 
true. 

(•i)  That  Wilhelmina  Weckener  answered 
by  Edward  H.  East,  solicitor.  This  is  true 
as  to  the  original  bilL 

(6)  That  the  case  was  heard  as  against  all 
the  defendants,  either  upon  answer  or  order 
pro  confesso,  and  pro  confesso  as  to  Caro- 
line and  Christian  Maike.  This  is  true  as 
to  the  decrees  of  January  24,  1883,  Febru- 
ary 2,  1883,  and  July  20,  1883,  mentioned  in 
the  original  finding  of  facts.  But  on  the 
5th  of  November,  1891,  the  death  of  Wil- 
helmina Weckener  was  suggested  and 
proven,  and  It  does  not  appear  that  there 
was  ever  any  reviver  as  to  her  heirs  at  law, 
nor  does  it  appear  who  were  her  heirs  at 
law.  None  of  the  above-mentioned  persons 
were  made  parties  to  the  petition  filed  by 
Judge  Demoss  to  be  permitted  to  resign, 
and  to  have  his  ward  made  a  ward  of  the 
court.  In  so  far  as  any  of  the  proceedings 
on  November  5,  1891,  and  subsequent  there- 
to, can  be  treated  as  arising  under  the  orig- 
inal bill  or  falling  within  its  scope,  all  of  the 
persons  above  mentioned  must  be  treated  as 
parties,  except  Wilhelmina  Weckener,  whose 
death,  as  stated,  was  suggested  and  proven 
on  said  November  6,  1891. 
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(6)  That  the  petition  of  A.  L.  Demoss, 
guardian  of  Addle  R.  Tealey,  was  filed  in 
the  case  of  Hiram  Vaughn,  administrator, 
against  Addle  R.  Tealey  et  al.  It  is  true 
that  the  petition  referred  to  began  with  the 
style  of  that  case  In  the  margin,  and  was 
In  fact  a  petition  purporting  to  be  filed  in 
that  case:  but,  as  we  have  pointed  out  in 
the  original  opinion  In  this  case,  that  peti- 
tion in  reality  bore  the  double  aspect  of 
both  a  petition  of  the  guardian  to  resign, 
and  also  of  an  original  bill  by  the  guardian 
against  bis  ward  to  have  her  made  a  ward 
of  the  court. 

(7)  That  Thomas  H.  Malone  and  James 
Trimble  were  solicitors  for  petitioner  De- 
moss,  and  Baxter  Smith  was  guardian  ad 
litem  and  solicitor  for  Addle  R.  Tealey,  Jr., 
under  the  said  petition.    This  is  true. 

(8)  That  from  July,  1883,  to  January,  1888, 
A.  ii.  Demoss  presented  no  account  or  set- 
tlement of  his  guardianship  of  Addie  R. 
Tealey.    This  is  true. 

(9)  That  on  February  18,  1898,  the  date  of 
the  decree  which  discharged  A.  L.  Demoss 
as  guardian  cf  Addle  R.  Tealey,  Jr.,  another 
decree  was  entered  upon  motion  of  the  clerk 
and  master,  directing  the  surplus  Increase 
to  be  passed  to  the  credit  of  Addle  R.  Teal- 
ey, Jr.  This  is  true.  It  is  the  same  decree 
mentioned  In  the  original  finding  of  facts 
on  page  490,  58  S.  W. 

(1(^  That  in  the  decree  of  March  23,  1893. 
confirming  the  clerk  and  master's  report  in 
favor  of  inrestlng  the  corpus  of  the  estate 
in  city  6  per  cent,  bonds,  and  in  the  decree 
of  March  30,  1803,  confirming  the  clerk's  re- 
port that  be  could  not  Invest  the  corpus  In 
city  6  per  cent  bonds,  no  one  appears  to 
have  acted  In  these  matters  except  the  clerk. 
These  decrees  are  in  the  usual  form  of  a 
clerk's  report  and  a  decretal  order  thereon; 
that  Is,  the  same  form  In  which  decrees  af)- 
pear  when  drawn  by  counsel.  It  would  not 
be  a  fair  Inference  that  no  counsel  had  any- 
thing to  do  with  these  decrees.  Upon  this 
matter,  therefore,  we  simply  find  that  the 
decrees  were  in  the  usual  form  of  a  decree 
containing  a  clerk's  report  and  confirmation 
thereof. 

(11)  That  the  only  mention  of  A.  L.  De- 
moss as  counsel  In  the  case,  as  shown  by 
the  record,  prior  to  the  6th  day  of  June, 
1895,  was  in  the  case  of  Hiram  Vaughn,  ad- 
ministrator of  A.  L.  Demoss,  guardian, 
against  Addle  R.  Tealey  et  al..  In  which 
Demoss  &  Malone  were  solicitors  for  A.  L. 
Demoss,  guardian,  and  for  Hiram  Vauglm, 
administrator.  This  is  true.  The  names  of 
Demoss  &  Malone  were  signed  as  counsel 
to  the  original  bill,  and  the  names  of  James 
Trimble  and  of  Thomas  H.  Malone  were 
signed  as  solicitors  to  the  petition  of  A.  L. 
Demoss,  guardian,  above  referred  to.  It 
does  not  otherwise  appear  by  any  legal  evi- 
dence, prior  to  June  6,  1805,  who  were  the 
solicitors.  The  court,  in  Its  former  finding 
of  facts,  in  reciting  the  contents  of  an  af- 


fidavit made  by  Judge  Demoss,  there  men- 
tioned, did  not  intend  to  find  as  facts  the 
contents  of  that  afiidavit,  and  did  not  bo  find. 
The  affidavit  was  ruled  out  by  the  chan- 
cellor, and  no  assignment  of  errors  upon 
this  action  was  filed  In  this  conrt.  Hie  af- 
fidavit, and  the  action  of  the  chancellor 
thereon,  were  recited  merely  for  the  purpose 
of  fully  setting  forth  the  very  unusual  and 
peculiar  nature  of  the  proceedings  in  the 
court  below  upon  which  the  present  contro- 
versy arose. 

(12)  That  on  June  6,  1895,  It  was  directed 
that  loans  should  be  made,  subject  to  the 
approval  of  A.  L.  Demoss.  This  Is  true,  bat 
Is  fully  stated  In  the  original  flUodlng. 

(13)  That  after  June  6,  1895,  loans  were 
made  to  A.  L.  Demoss,  as  principal,  as  fol- 
lows: 

July  1,1896 $    460  00 

August  24,  1896 28100 

January  1,  1898 4,100  00 

June  a.  1808 300  00 

September  20,  1898.  .«> 2,507  09 

f  7,648  09 
—And  as  surety  as  follows: 

June  22,  1895 $    30000 

July  16,  1895 875  00 

"      ••       "     789  25 

December  18,  1895 100  OO 

January  1,  1898 1,000  00 

June  28,         "     250  00 

$3,314  25 

And  that  the  only  loans  made  after  that 
date,  June!  6,  1805,  on  which  A.  L.  Demoss 
was  not  either  principal  or  surety,  were  the 
following: 

January  28,  1896 $151  40 

November  17,  1896 310  00 

December  21,   1896 ; 50  00 

July  1,  1898 155  00 

$666  40 

—And  they  were  all  made  to  Miss  Tealey. 
This  Is  true.  In  tiie  original  finding  we 
stated,  as  an  approximate  figure,  that  A.  L. 
Demoss  bad  borrowed,  of  the  funds  lent  by 
the  receiver,  about  $5,200  (Including  inter- 
est in  this  sum),  and  an  additional  sum 
of  $2,507.09;  making  an  aggregate  of  $7,- 
707.52.  The  figures  above  given  state  the 
several  items  composing  the  aggregate  ac- 
curately, without  Interest;  the  aggregate  thus 
reached  being  $7,648.09.  In  our  former  find- 
ing of  fact  we  gave  $3,314.25  as  the  aggre- 
gate of  loans  on  which  A.  L.  Demoss  was 
surety.  The  finding  above  asked  shows  the 
Items  composing  the  aggregate. 

(14)  That  the  cause  of  Addie  R.  Tealey  et 
al.  against  Hiram  Vaughn  et  al.  was  insti- 
tuted in  1892.    This  Is  true. 

(15)  That  in  the  cause  of  Addie  R.  Tealey 
et  al.  against  Hiram  Vaughn  a  receiver  of 
the  real  estate  was  appointed  January  21, 
1882.  This  Is  true  to  the  extent  that  a  re- 
ceiver was  appointed  for  the  Cherry  street 
house  and  lot  in  that  case  on  the  21st  of 
January,  1882. 

(16)  That  the  cases  of  Addle  R.  Tealey 


Digitized  by 


Google 


Tenn.) 


VAUGHN  V.  TEALEY. 


235 


against  Hiram  Vaughn  and  Hiram  Vaughn 
against  Addle  R.  Tealey  were  never  consol- 
idated. The  record  before  us  shows  no  con- 
solidation, but  certain  decrees  In  the  case 
of  Addle  B.  Tealey  against  Hiram  Vaughn 
appear  as  a  part  of  the  record  In  this  case, 
viz.  a  decree  of  January  21,  1882,  appointing 
R.  Ewlng  receiver,  and  the  decree  of  Novem- 
ber 24,  1882,  appointing  Thomas  W.  Wrenn 
receiver.  They  appear  to  have  been  made  a 
part  of  the  transcript  by  consent  of  counsel 
on  both  sides. 

(17)  That  as  to  Hiram  Vaughn,  adminis- 
trator, the  case  ended  long  prior  to  Febru- 
ary 13,  1S93,  and  on  that  day  it  ended  as  to 
A.  L.  Demoss,  guardian;  that  there  was  then 
no  one  before  the  court  for  whom  A.  Jj.  De- 
moss  or  Demoss  &  Malone  was  or  were  so- 
licitor or  solicitors.  The  recitals  contained 
in  the  statement  preceding  our  former  opin- 
ion set  forth  the  facts  appearing  in  the  rec- 
ord up  to  the  date  mentioned.  We  can  add 
Dotliing  to  what  Is  there  stated.  In  former 
responses  to  the  requests  of  this  petition  we 
have  set  forth  the  names  of  the  counsel 
who  signed  the  respective  pleadings. 

(18)  That  from  February  13,  1893,  to  July 
11, 1898,  there  were  no  pleadings  In  the  rec- 
ord, no  decree,  proof,  or  other  proceeding 
or  document  in  or  by  which  Mr.  Demoss 
appeared  or  was  recognized  in  the  case,  ex- 
cept in  the  order  entered  June  6, 1895,  direct- 
ing the  receiver  to  make  loans  on  good  se- 
curity, "subject  to  the  approval  of  A.  !>. 
Demoss,"  and  that  except  a  tew  small 
amounts,  aggregating  $666.40,  loans  to  Addle 
B.  Tealey,  Jr.,  all  loans  thereafter  made, 
amounting  to  $10,962.34,  were  made  to  Mr. 
Demoss  himself  as  principal  or  surety.  No 
pleadings  appear  in  the  record  between  the 
dates  mentioned.  The  decrees  do  not  show 
that  counsel  prepared  them.  No  proof  ap- 
iwars  in  the  record  between  the  dates  men- 
tioned, and  no  document  appears;  no  pro- 
ceedings, other  than  the  decrees  and  reports. 
The  decree  of  June  6,  1895,  which  we  have 
copied  In  the  statement,  appears.  Many  de- 
crees and  reports  appear,  but,  as  stated,  in 
Done  of  them  does  the  name  of  Judge  De- 
moss appear  as  counsel,  except  the  decree 
of  Jnne,  1895,  and  In  none  of  them  does  the 
name  of  any  other  solicitor  appear  as  coun- 
sel We  have  construed  the  decree  of  No- 
vember 13,  1895,  as  referring  to  Judge  De- 
moss, and  we  think  correctly,  although  his 
name  does  not  appear  therein.  We  have 
efficiently  responded  to  the  matter  of  loans 
la  No.  13,  snpra. 

(19)  We  are  asked  to  revise  the  court's 
finding  that  Caroline  Maike  was  not  made 
a  party  to  the  cause  of  Hiram  Vaughn  ad- 
ministrator, against  Addle  R.  Tealey  and 
otbers.  This  is  sufficiently  responded  to  In 
response  No.  1,  snpra. 

(20)  That  we  should  revise  the  finding  as 
to  the  amount  of  loans  made  Thomas  S. 
Weaver,  dwk  and  master,  and  the  amounts 


borrowed  by  Mr.  Demoss.    This  Is  sufficient- 
ly responded  to  in  No.  13,  supra. 

(21)  That  we  should  strike  out  of  the  opin- 
ion all  reference  to  the  affidavit  of  A.  L. 
Demoss,  which  was  entered  July  10,  1809. 
This  matter  is  sufficiently  disposed  of  in  No. 
11,  supra. 

(22)  That  the  recital  in  the  opinion  to  the 
efFect  that  Caroline  Malke  and  other  contin- 
gent remainder-men  are  not  before  the  court 
should  be  modified.  This  was  sufficiently 
disposed  of  In  No.  1,  supra. 

(23)  That  the  statement  In  the  opinion  to 
the  effect  that  the  contingent  remaindM-men 
were  brought  before  the  court  merely  for 
the  purpose  of  settling  their  annuities  should 
be  modified.  It  is  true  that  Caroline  Malke 
received  no  annuity  under  the  will,  and 
therefore  she  mnst  have  been  made  a  party 
to  the  original  bill,  because  she  was  inter- 
ested in  the  estate  as  contingent  remainder- 
man. The  other  remainder-men  were  made 
parties,  and,  of  course,  being  before  the  court 
in  that  case,  they  could  be  im>ceeded  against 
both  as  annuitants  and  remainder-men,  if 
the  bill  undertook  to  affect  their  estates. 
We  have  set  forth  in  the  original  finding  or 
statement  the  substance  of  the  original  bllL 
It  is  seen  from  that  statement  that  the  pur- 
pose of  the  original  bill  was  merely  to  con- 
vert certain  railroad  stock  into  cash,  and 
also  to  sell  a  vacant  lot  in  McGavock's  addi- 
tion, and  one  other  piece  of  real  estate,  as 
being  for  the  best  Interest  of  the  parties. 
We  have  pointed  out  in  the  original  opinion 
that  the  purpose  of  the  original  bill  had  been 
fully  served  when  the  petition  was  filed  to 
make  Addle  R.  Tealey,  Jr.,  a  ward  of  the 
court,  and  that  no  one  was  made  a  defend- 
ant to  that  petition  or  bill  except  Addle  R. 
Tealey,  Jr.,  herself. 

(24)  That  the  court  should  revise  Its  con- 
clusion of  law  as  to  the  power  of  the  chan- 
cellor to  trench  upon  the  corpus  of  the  trust 
fund.  We  have  nothing  to  add  to  what  we 
have  heretofore  said  upon  that  subject  In 
the  opinion. 

To  what  has  been  said  under  No.  23  above, 
we  may  add  that  the  present  finding  that 
Caroline  Malke  was  a  party  to  the  original 
bill  does  not  in  any  wise  alter  the  conclusion 
reached  in  the  original  opinion.  As  there 
stated  with  reference  to  the  children  of  Au- 
gust Tealey,  she  was  "before  the  court  only 
under  the  original  bill,  the  purpose  of  which 
had  long  since  been  accomplished";  and 
again,  what  was  said  with  regard  to  August 
Tealey's  children  In  the  opinion  applies  equal- 
ly to  Caroline  Malke,  she  being  now  found 
to  have  been  a  party  to  the  6riginal  bill.  Just 
as  they  were.  It  is  true  the  court  stated 
in  the  original  opinion  that  the  remainder- 
men were  brought  before  the  court  merely 
for  the  purpose  of  settling  their  annuity. 
This  should  be  modified  to  the  extent  of  say- 
ing, as  is  shown  in  other  parts  of  the  opin- 
ion, that  they  were  also  before  the  court 
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because  a  conrerslon  of  a  part  of  the  prop- 
erty of  the  estate,  tlie  railroad  stock,  aud 
two  pieces  of  realty  was  sought;  which  pur- 
pose had  been  long  accomplished  when  the 
trust  was  created,  by  the  court  below,  which 
Is  discussed  in  the  opinion.  But  this  does 
not  impair  the  reasoning  of  the  opinion,  or 
alter  the  result  therein  reached.  What  Is 
stated  in  the  opinion  with  regard  to  the  Au- 
gust Tealey  children  applies  as  well  to  all 
the  contingent  remainder-men.  "The  con- 
tingent remainder-men  were  not  brought 
before  the  court  by  any  pleadings  having 
such  purpose  within  their  scope,"— that  is, 
the  creation  of  the  trust  of  which  Mr.  Weav- 
er was  made  the  "receiver,"  or  trustee. 

It  should  be  remarked,  before  closing  this 
additional  opinion  and  finding,  that  several 
of  the  facts  found  herein,  in  response  to  the 
request  of  counsel,  so  far  as  we  can  see, 
have  no  bearing,  except  upon  the  amount 
of  compensation.  We  stated  in  the  original 
opinion  that.  In  the  form  in  which  this  case 
comes  before  us,  we  cannot  pass,  and  did 
not  undertake  to  pass,  upon  that  question. 
It  is  true,  as  appears  from  the  recital  of 
facts  preceding  the  former  opinion,  that  the 
recognition  of  Judge  Demoss  as  counsel  for 
the  receiver  first  appeared,  so  far  as  the  face 
of  the  record  discloses,  in  the  decree  of  June 
tt,  1885.  It  Is  furthermore  seen  from  the 
original  statement  that  the  fees  allowed  him 
cover  time  anterior  to  that  It  may  be  that, 
on  a  direct  attack  by  writ  of  error,  nothing 
would  be  found  in  the  record  to  support  the 
chancellor's  decree  for  fees  covering  this  an- 
terior period.  Still,  the  erroneous  allowance 
of  an  amount  too  large  would  not  of  course, 
defeat  the  Jurisdiction  of  the  chancellor  to 
render  a  decree  for  the  time  from  June  6, 
isys,  onward.  Or,  stated  differently,  the 
fact  that  the  chancellor  permitted  his  decree 
to  cover  too  long  a  period  might  be  error, 
but  would  not  make  the  decree  void.  This 
opinion  and  finding  wlU  be  filed  as  a  part  of 
the  record,  along  with  the  original  finding 
and  opinion.    All  the  Judges  concur. 

Affirmed  orally  by  supreme  court;  January 

2S,  IQOl. 


VAUGHN  V.  TEALEY. 

(Oonrt  of  Chancery  Appeals  of  Tennessee. 
Nov.  27,  1900.) 

GVARDTAN  AND  WARD  —  CLAIM  AGAINST  ES- 
TATE—SERVICES OF  SOLICITOR— RIGHT 
TO  COMPENSATION. 

1.  An  affidavit  of  a  person  claiming  compen- 
sation for  services  rendered  the  estate  of  a 
wnrd  is  not  admissible  to  establish  such  claim. 

2.  Where  the  only  services  performed  by  a 
solicitor  for  the  estate  of  a  ward  in  charge  of 
the  receiver  of  the  court  is  to  pass  on  loans 
of  the  estate's  funds,  but  all  such  funds  are 
loaned  to  the  solicitor,  or  on  notes  on  which  he 
Is  a  surety,  except  $00)6.40.  which  is  loaned 
without  security,  the  solicitor  is  not  entitled  to 
any  compensation  therefor. 


Appeal  from  chancery  court,  Davidson 
county;  H.  H.  Cook,  Chancellor. 

Suit  by  Hiram  Vaughn,  administrator, 
against  Addle  B.  Tealey.  Error  to  review  an 
order  setting  aside  a  former  order.  Be- 
versed. 

Jas.  Trimble,  for  A.  L.  Demoss.  3.  S. 
Pllcher,  for  Thomas  S.  Weaver,  receiver. 

NEIL,  J.  This  case  comes  to  us  on  writ 
of  error  from  the  chancery  court  of  David- 
son county.  It  was  before  us  at  the  last  term 
on  appeal  from  the  action  of  the  chancellor  In 
setting  aside  of  bis  own  motion  an  order 
made  at  a  previous  term.  The  appeal  was 
sustained,  the  chancellor's  decree  being  re- 
versed. The  subject-matter  of  the  order  or 
decree  which  the  chancellor  set  aside  was 
the  compensation  of  Hon.  A.  L.  Demoss,  as 
solicitor  of  the  defendant  We  held  that  the 
matter  came  before  us  In  such  a  shape  as 
that  we  could  not  pass  upon  the  question  of 
the  amount  of  his  compensation,  but  only 
upon  the  validity  of  the  chancellor's  action 
In  setting  aside  the  decree  referred  to  at  a 
subsequent  term.  The  case  now  comes  be- 
fore us  in  such  form  as  that  we  may  consid- 
er the  amount  of  compensation  due,  and,  in- 
deed, that  is  the  only  question  In  the  case. 

On  the  former  hearing  we  filed  a  full  writ- 
ten opinion,  containing  our  finding  of  facts 
(58  S.  W.  487),  and  also  a  supplemental  opin- 
ion on  the  petition  for  additional  findings  (63 
S.  W.  233).  The  case  is  now  tried  before  us 
on  the  same  record.  We  can  add  nothing  to 
the  findings  above  referred  to.  Tbey  contain 
all  of  the  facts  In  the  record,  and  we  refer  to 
those  two  opinions  for  the  facts,  and  by  such 
reference  Incorporate  them  herein. 

We  found  as  a  matter  of  law,  in  the  opin- 
ion referred  to,  that  Inasmuch  as  the  defend- 
ant was  a  ward  of  the  court  and  her  estate 
was  being  administered  as  a  trust  under  the 
control  of  the  court  the  chancellor  bad  the 
power  to  appoint  an  attorney  for  the  receiv- 
er, who  was  acting  as  trustee,  and  therefore 
that  the  order  of  June  6, 1895,  appointing  Mr. 
Demoss  as  solicitor,  was  within  the  power 
of  the  chancellor.  We  also  held  that  It  was 
within  his  power  to  fix  the  compensation, 
and  hence  that  the  orders  of  July  11.  1S08, 
and  February  4,  1800.  were  not  ipso  facto 
void.  We  are  no#  to  determine  whether  the 
amount  of  $125  per  annum  fixed  therein  was 
a  reasonable  amount 

Upon  a  careful  re-examination  of  the  facts, 
we  are  constrained  to  hold  that  the  action  of 
the  chancellor  in  fixing  the  amount  referred 
to  was  an  Improvident  act  It  appears  that 
Mr.  Demoss  had  already  been  paid  large 
fees  as  solicitor  previous  to  the  date  of  the 
order  referred  to,  and  had  also  been  paid  a 
compensation  of  $250  per  year  as  guardian, 
up  to  the  date  of  his  resignation,  which  oc- 
curred December  21,  1892.  After  that  time 
the  fund  was  in  the  hands  of  the  receiver  of 
the  court,  and  there  is  nothing  of  a  satis- 
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factory  nature  In  the  record  to  show  that 
an]-  care  of  this  fund  was  exercised,  by  Judge 
Demoss,  except  what  appears  from  his  ex 
parte  statement  filed  by  him  July  6,  1808,  and 
his  affidavit,  the  latter  of  which  we  held  on 
the  former  bearing,  and  now  hold,  could  not 
be  looked  to  to  establish  his  services;  and 
It  appears  that  the  findings  of  the  original 
opinion  'were  in  the  additional  opinion  ma- 
terially modified  as  to  the  statement  of  July 
C.  1898.  As  slated,  the  funds  were  In  the 
hands  of  the  master,  as  receiver,  to  be  lent 
out,  and  the  real  estate  was  also  in  his  hands, 
for  the  purpose  of  collecting  rents  and  other- 
wise taking  care  of  it.  The  order  devolves 
upon  Mr.  Demoss  the  duty  of  supervising 
the  loans  to  be  made,  but  inasmuch  as  It  ap- 
pears that  all  of  the  money  lent  out  was  bor- 
rowed by  Mr.  Demoss  himself,  or  on  notes  on 
which  he  was  security,  except  1006.40,  which 
was  borrowed  by  Addle  R.  Tealey  without 
any  security,  it  does  not  seem  that  he  should 
be  allowed  any  compensation  for  supervising 
loans.  Nor  is  there  any  satisfactory  testi- 
mony that  be  performed  any  service  In  the 
renting  of  the  realty,  after  his  resignation 
as  guardian.  In  1S92.  For  services  prior  to 
that  time  be  was  compensated  as  guardian. 
Thus  It  appears  that  there  Is  practically  an 
entire  absence  of  any  proof  going  to  show 
that  Mr.  Demoss  did  anything  to  earn  the 
$125  per  annum  referred  to.  The  decree  of 
the  chancellor  allowing  this  sum  Is  therefore 
reversed.  The  costs  of  this  court  will  be 
taxed  to  the  administrator  of  Judge  Demoss, 
be  having  died  pending  the  litigation,  and  an 
administrator  having  been  appointed,  and 
the  cause  revived. 

BARTON,  J.,  concurs.  WlIiSON,  J.,  did 
not  participate  in  the  decision  of  the  cause, 
being  absent  on  account  of  illness;  nor  did 
MUURY,  J.,  participate  in  the  decision,  the 
case  having  been  argued  before  he  was  com- 
missioned by  the  governor  to  serve  daring 
WILSON,  J.'s,  disability. 

Affirmed  orally  by  supreme  court,  Jan.  26, 


COX  T.  BANK  OP  HARTSVILLH, 
(Conrt  of  Chancery  Appeals  of  Tennessee. 
Dec.  8.  1900.) 
EQniTT— BIIiL   OF   RBVIBW—OROUNDS— FRAUD 
-MUTILATION  OF  RECORD-FRAXJDOLBNT  13- 
SDB- JURISDICTION  —  BVIDBNCB  —  ADMISSI- 
BIUTT. 

1.  Where  the  defendant  in  an  action  by  a 
Mali  to  recover  on  aa  overdraft  alleges  pay- 
Bifnt.  and  introduces  deposit  certificates,  the 
Tilidlty  of  which  is  questioned,  the  defendant 
■my  introduce  letters,  checks,  etc.,  showing  his 
pott««sion  of  the  money  alleged  to  have  been 
ifWsltei  with  the  bank  at  the  time  the  cer- 
tificates were  tesned. 

2.  An  orifdnal  bill  of  review  will  not  lie  to 
in|)ncb  a  decree  on  the  ground  that  a  par^ 
vroDgfolly  filed  and  submitted  briefs  misstat- 
^H  crldenoe  and  the  law  without  the  knowl- 
*^  of  his  opponeat,  since  tile  conrt  will  be 


presumed  to  have  determined  tiie  case  on  the 
record,  and  not  on  the  briefs. 

3.  The  chancery  court  has  no  jarisdiction  of 
a  bill  to  review  a  decree  of  the  supreme  <^art 
on  the  groimd  of  newly-discovered  evidence. 

4.  The  coasent  of  the  chancellor  is  not  nec- 
essary to  authorize  the  filing  of  an  original  bill 
of  review  to  impeach  a  decree  of  the  supreme 
court  for  fraud,  but  the  bill  may  be  filed  as  a 
matter  of  right. 

5.  The  chancery  conrt  has  jurisdiction  to  re- 
view a  decree  of  the  supreme  court  obtained  by 
fraud. 

6.  The  mutilation  of  receipts  by  a  party  after 
their  introduction  In  evidence  by  an  adverse 
par^,  which  gives  rise  to  an  issue  as  to  which 
of  the  parties  did  such  act,  is  sufficient  fraud 
to  authorize  a  court  of  equity  to  set  aside  a 
decree  rendered  in  favor  of  the  otFending  party 
on  an  independent  bill  of  review  filed,  since  it 
is  the  fraudulent  presentation  of  an  issue,  and 
not  fraud  in  sapport  of  an  issue. 

7.  Where  a  party  fraudulently  raises  an  is- 
sue by  the  mutilation  of  the  written  evidence 
of  the  adverse  party,  and  the  latter  discovers 
sucli  fraud,  and  attempts  to  identify  the  of- 
fender la  the  same  suit,  but  is  unable  to  do  so, 
he  is  not  precluded  from  subsequently  malo- 
taining  a  bill  of  review  to  impeach  the  decree 
for  the  fraud. 

8.  The  spoUatioQ  of  a  paper  in  the  record 
cannot  be  put  in  issue  except  by  pleading  such 
fact 

Appeal  from  chancery  court  of  Trousdale 
county;  3.  S.  Grlbble,  Chancellor. 

Bill  of  review  by  J.  H.  Cox  against  the 
Bank  of  Harts vlUe.  From  a  Judgment  dis- 
missing the  bill,  complainant  appeals.  Re- 
vereed. 

J.  J.  Turner,  for  appellant  Stokes  & 
Stokes,  W.  0.  Dismnkes,  and  J.  S.  McMurray, 
for  appellee. 


GRANBERT,  Special  Judge.  The  biU  in 
this  case  was  originally  filed  as  an  original 
bill  in  the  nature  of  a  bill  of  review  to  annul 
a  decree  of  the  supreme  court  as  having  been 
obtained  by  fraud,  and  also.  In  the  language 
of  the  assignment  of  errors,  "for  fraudulent 
conduct  upon  the  part  of  a  part  of  the  bank's 
attorneys  in  conducting  tlie  case  in  the  court 
of  chancery  appeals."  Upon  the  following 
day  application  was  made  to  the  chancellor 
In  open  court  to  be  permitted  to  file  the  bill 
as  a  bill  of  review  for  newly-discovered 
evidence,  which  application  was  granted. 
Complainant  Cox,  resided  near  Dixon 
brings,  and  kept  bis  bank  account  In  the 
Bank  of  Hartsville,  about  eight  miles  dis- 
tant He  made  deposits  by  mall,  in  person, 
and  by  messenger;  and  it  appears  to  have 
been  customary  for  the  bank  to  acknowledge 
receipt  of  his  deposits  by  postal  card  ad- 
dressed to  him.  He  was  a  farmer  and  stock 
trader,  and  during  certain  seasons  of  the 
year  his  operations  in  the  stock-trading  busi- 
ness appear  to  have  been  considerable.  In 
the  spring  of  1803  the  officers  of  the  bank 
informed  him  that  bis  account  In  the  bank 
was  overdrawn  to  the  extent  of  $786.77.  Cox 
denied  the  correctness  of  the  account  and 
seemed  greatly  astonished  at  the  Information 
given  him  by  the  bank  officers.  Some 
months  thereafter  he  executed  a  trust  deed 
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upon  certain  property  to  secure  certain  debts, 
including  the  overdraft  In  the  bank,  but  re- 
serving the  right  to  show  Its  Incorrectness. 
The  matter  not  having  been  adjusted  other- 
wise, the  bank,  in  November,  1804,  sued  Cox 
and  one  Garrett  In  the  circuit  court  of  Trous- 
dale county,  insisting  that  Garrett  was  a 
partner  of  Cox,  and  equally  liable  for  the 
overdraft,  although  the  account  had  been 
kept  in  the  name  of  Cox  alone.  In  Decem- 
ber following,  Garrett  Hied  an  injunction  bill 
against  the  bank,  enjoining  the  prosecution 
of  the  suit  in  the  circuit  comrt  and  denying 
that  he  was  a  partner  of  Cox.  In  February, 
1895,  the  bank  filed  an  answer  to  this  bill, 
and  also  a  cross  bill  against  Garrett  and  Cox, 
seeking  to  recover  a  judgment  in  the  chan- 
cery court  for  the  amount  of  the  overdraft. 
In  April,  1805,  Cox  filed  an  answer  to  the 
cross  bill  of  the  bank,  and  in  turn  filed  a 
cross  blU  against  the  bank,  insisting  that  the 
t>ank  was  indebted  to  him,  and  seeking  to 
have  an  account  stated  with  the  bank,  and 
insisting  that  he  had  not  been  allowed  prop- 
er credits  for  moneys  deposited  in  the  bank, 
and  insisting  that,  if  given  proper  credits 
for  deposits,  the  bank  would  be  indebted  to 
him  in  a  large  sum.  In  July,  1805,  the  bank 
filed  an  answer  to  this  cross  bill,  which 
brought  the  pleadings  to  a  close.  Cox  im- 
mediately commenced  the  taking  of  the  tes- 
timony of  his  witnesses,  and,  after  having 
taken  the  depositions  of  the  officers  of  the 
bank,  and  in  this  way  having  procured  a 
copy  of  his  account  with  the  bank  as  shown 
by  its  books,  he  gave  bis  own  deposition, 
commencing  about  August  1,  1885,  and  on 
that  date  he  filed  three  exhibits  to  his  dep- 
osition. These  exhibits  were:  First,  a  postal 
card,  showing  a  deposit  In  the  bank  August 
19.  1892,  of  $1,375.21,  the  postal  card  being 
a  notification  to  him  by  the  bank's  officers 
that  they  had  received  the  deposit,  and  cred- 
ited his  account  accordingly;  another  ex- 
hibit was  a  postal  card  of  the  same  char- 
acter, acknowledging  receipt  of  a  deposit  of 
Jl,400  on  December  29,  1802;  and  the  third 
exhibit  was  a  deposit  ticket,  showing  a  de- 
posit of  $1,400  on  December  29,  1802.  The 
postal  card  showing  the  $1,400  deposit,  and 
the  deposit  ticket,  related  to  the  same  de- 
posit, and  were  duplicate  receipts.  There- 
after a  great  many  depositions  were  taken, 
both  by  Cox  and  the  bank,  as  well  as  by 
Garrett  Garrett's  testimony,  of  course,  was 
directed  to  the  question  of  his  partnership 
with  Cox,  which,  having  decided  in  his  favor, 
need  not  further  be  noticed  in  connection 
with  this  present  litigation.  The  evidence 
Introduced  by  Cox.  aside  from  the  receipts 
mentioned,  sought  to  establish  the  two  de- 
posits In  the  bank  of  $1,375.21  on  August  10, 
1802,  and  of  $1,400  on  December  20,  1892, 
neither  of  which  had  been  credited  to  his 
account  by  the  bank  officials,  and  the  bank 
books  not  showing  that  Cox  had  ever  made 
any  such  deposits.  The  first  testimony  in- 
troduced into  the  record  to  discredit  or  In 


any  way  Impeach  the  genuineness  of  the  two 
postal  cards  and  the  deposit  ticket  was  In 
June,  1806,  when  the  bank  procured  the 
testimony  of  a  handwriting  expert,  who  gave 
it  as  his  opinion  that  the  figures  and  dates 
on  these  exhibits  had  been  rubbed,  and,  in 
his  opinion,  showed  evidences  of  having  been 
changed,  and  otherwise  tampered  with.  It 
was  conceded  by  the  bank  that  the  two  postal 
cards  and  the  deposit  ticket  were  on  the 
stationery  of  the  bank,  and  were  signed  by 
Its  officers.  In  October,  189C,  and  from  that 
time  until  the  case  was  finally  disposed  of 
in  the  supreme  court  in  January,  1809,  one  of 
the  principal  issues  appears  to  have  been  as 
to  when  and  in  whose  interest  these  exhibits 
had  been  changed,  altered,  or  otherwise  mu- 
tilated after  they  were  filed  as  exhibits  to 
the  deposition  of  Cox.  Counsel  for  Mr.  Cox 
testified  that  they  did  not  change,  alter,  or 
otherwise  mutilate  any  of  the  exhibits,  and 
also  testified  that  when  they  were  filed  as 
original  exhibits  there  was  nothing  to  ex- 
cite suspicion  as  to  their  genuineness;  and 
as  least  two  of  the  counsel  testified  that  they 
had  examined  the  exhibits  critically  before 
they  were  filed  as  exhibits,  and  at  least  up- 
on one  occasion  with  a  magnifying  glass, 
and  that  there  was  nothing  about  the  appear- 
ance of  the  exhibits  to  excite  the  least  sus- 
picion as  to  their  genuineness.  Upon  the 
other  hand,  counsel  for  the  bank  testified 
that  they  had  not  in  any  way  altered,  chan- 
ged, or  otherwise  mutilated  any  of  these  ex- 
hibits, and  at  least  two  of  the  bank's  coun- 
sel testified  that,  soon  after  the  exiilbits 
were  filed,  and  in  fact  when  they  first  ex- 
amined them,  they  were  suspicious,  and  that 
they  then  discussed  with  the  bank  c^cials 
the  advisability  of  employing  handwriting 
experts  to  give  them  a  critical  examination. 
The  depositions  of  the  bank's  cashier  and  as- 
sistant cashier  were  taken,  and  they  also 
testified  that  they  bad  not  In  any  way  or  at 
any  time  changed,  altered,  or  otherwise  mn- 
tllated  any  of  these  exhibits;  but  It  seems 
to  have  been  conceded  by  all  the  counsel 
and  the  bank  officers  that  prior  to  October, 
1806.  these  exhibits  had  been  reinked  and 
otherwise  defaced  so  as  to  either  destroy 
their  appearance  when  originally  filed  by  Cox 
as  exhibits  to  his  deposition,  or  to  cover  up 
the  suspicious  characteristics  testified  to  by 
the  handwriting  expeit  In  June.  1896.  The 
case  was  finally  decided  In  the  chancery 
court  in  February,  1897.  in  favor  of  Cox  and 
against  the  bank,  the  chancellor  decreeing 
that  Cox  had  not  been  given  credit  for  these 
two  deposits  of  $1,375.21  on  August  19,  1882. 
and  $1,400  on  December  20,  1802,  and  giving 
judgment  against  the  bank  for  those  sums, 
together  with  Interest  and  costs,  less  the 
amount  of  the  overdraft.  The  bank  appeal- 
ed the  case  to  the  supreme  court  and,  after 
its  assignment  to  the  court  of  chancery  ap- 
peals, the  decree  of  the  chancellor  was  re- 
versed by  a  divided  court  on  March  4,  1898; 
two  of  the  Judges  being  of  opinion  that  Cox 
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had  not  made  these  deposits,  and  one  of  the 
judges  being  of  the  opinion  that  be  bad. 
Tbe  petition  to  rehear  being  overruled,  the 
case  was  appealed  to  tbe  supreme  court,  and 
affirmed  In  January,  1899. 

When  the  record  was  made  up,  tbe  ques- 
tion at  Issue  was  whether  Cox  had  made 
these  deposits.    He  sought  to  sustain  bis  con- 
tention by  these  two  exhibits,  which  purport- 
ed to  be  an  acknowledgment  upon  the  part 
of  the  bank  officials  of  the  receipt  of  these 
deposits;  and  also  by  the  testimony  of  wit- 
nesses proving  facts  and  circumstances  tend- 
ing to  show  that  be  bad  made  these  deposits, 
which  testimony  was  independent  of  tbe  ex- 
Ublts.    Tbe  bank,  on  the  other  hand,  sought 
to  Impeach  and  otherwise  destroy  the  testi- 
mony Introduced  by  Cox,  and  also  sought 
to  destroy  the  force  of  these  exhibits  by  im- 
peaching their  verity,  and  by  introducing 
evidence  tending  to  establish  tbe  fact  tbat 
they  had  been  altered  and  changed  to  show 
different  deposits  from  those  which  they  did 
in  fact  show  when  originally  Issued  by  the 
bank  and  given  to  Cox.    As  above  stated, 
before  the  record  was  closed,  it  was  conceded 
upon  all  hands  and  by  every  one  connected 
uitb  the  litigation  that  these  exhibits  hi: 
been  altered  and  changed   after  they   had 
been  originally  filed  by  Cox  as  exhibits  to  his 
deposition,  and  after  the  deposition  of  tbe 
handwriting  expert  bad  been  filed;   and  one 
of  the  Issues  necessarily  involved  In  the  de- 
termination of  tbat  case  was  whether  these 
exhibits  had  been  altered  or  changed  in  tbe 
interest  of  Cox  or  In  the  Interest  of  tbe  bank, 
—the  bank  insisting  that  the  alteration  was 
uecessarlly  In  the  Interest  of  Cox,  and  It  and 
its  counsel  testifying  that  neither  it  nor  its 
connsel  had  made  tbe  changes  and  altera- 
tions; and  tbe  counsel  for  Cox  Insisting  tbat 
the  changes  had  been  made  in  tbe  Interest 
of  the  bank,  and  that  they  bad  not  made 
sucb  alterations  or  changes.    The  deposition 
u(  Mr.  Cox  was  not  taken  upon  this  point. 
Tbe  tbewy  of  the  bank's  counsel  was  tbat, 
after  tbe  handwriting  expert  had  testified  to 
clianges  In  the  exhlbts,  they  were  thereafter 
Feinked,  so  as  to  destroy  the  evidences  of 
alteration  pointed  out  by  this  handwriting 
expert,  and  tbat  this  was  necessarily  in  tbe 
interest  of  Cox;    and,  upon  the  other  hand, 
the  theory  of  the  counsel  for  Cox  was  that 
tbe  testimony  of  tbe  handwriting  expert  was 
not  sustained  by  a  critical  examination  of 
the  exhibits,  and  that,  after  his  deposition 
was  given,  tbe  Exhibits  were  relnked  and 
otherwise  mutilated  for  the  purpose  of  pre- 
venting Cox  from  showing  that  the  opinion 
of  this  handwriting  expert  was  not  sustained 
lif  a  critical  examination  of   the  exhibits, 
and  that,  therefore,  tbe  reinklng  was  done 
in  the  interest  of  the  bank,  and  not  of  Cox. 
A  careful  examination  of  tbe  record,  as  well 
as  of  tbe  opinions  filed  by  the  majority  and 
the  minority  of  the  court  of  chancery  ap- 
peals, shows  conclusively  that,  If  these  ex- 
lilbits  bad  been  admitted  to  be  genuine,  or 


bad  been  found  to  be  genuine  by  the  court, 
tbe  decision  would  have  been  in  favor  of 
Cox  and  against  tbe  bank,  because  they 
would  have  overturned  tbe  prima  facie  cor- 
rectness of  tbe  bank  books,  since  they  pur- 
ported to  be  the  acknowledgment  of  the  bank 
officials  of  tbe  receipt  of  these  deposits  of 
Cox;  and  there  was  quite  an  array  of  testi- 
mony showing  numerous  mistakes  upon  the 
part  of  the  banic  officials  in  the  deposit  ac- 
counts of  other  customers  of  tbe  bank,  which 
necessarily  weakened  to  a  very  great  extent 
the  weight  to  be  attached  to  tbe  books  of 
tbe  bank.  And  if  the  court  had  found  as 
a  fact  that  these  exhibits  were  genuine  when 
first  exhibited  with  the  deposition  of  Cox, 
and  had  been  thereafter  altered,  changed, 
or  mutilated  by  any  one  In  tbe  interest  of 
the  bank,  with  tbe  knowledge  of  any  of  the 
bank  officials.  It  would  have  been  conclusive 
evidence  tbat  tbe  bank  officials,  knowing 
that  Cox  had  made  these  deposits,  and  tbat 
they  had  acknowledged  receipt  of  the  same, 
bad  thereby  sought  to  destroy  the  evidence 
of  this  fact.  But  the  court  found  as  a  fact 
that  these  receipts  did  not  appear  to  be  gen- 
uine when  the  case  was  tried,  and  that  tbe 
testimony  otherwise  Introduced  by  Cox  did 
not  sustain  bis  contention  of  having  made 
these  deposits;  and  therefore  decided  tbe 
case  in  favor  of  the  bank  and  against  Cox. 
Tbe  bill  in  this  case  was  filed  in  June,  1809. 
first,  as  an  original  bill  in  tbe  nature  of  a 
bill  of  review  to  Impeach  for  fraud  the  decree 
of  tbe  supreme  court  In  that  case,  which  was 
styled  "Garrett  v.  Bank  of  Hartsville";  also 
"for  fraudulent  conduct  upon  tbe  part  of  a 
part  of  tbe  bank's  attorneys  In  conducting 
tbe  cause  in  the  court  of  chancery  appeals"; 
and  also  as  a  bill  of  review  of  newly-discov- 
ered evidence.  By  permission  of  tbe  court, 
tbe  bill  was  amended  in  January,  1900,  by 
adding  additional  newly-discovered  evidence. 
Thereafter,  a  demurrer  was  interposed  by 
tbe  bank,  which  was  sustained  by  tbe  chan- 
cellor, and  the  bill  dismissed,  and  from  this 
decree  an  appeal  was  taken  by  Cox. 

The  allegations  of  tbe  bill  charging  fraud 
upon  the  part  of  some  of  the  solicitors  for 
the  bank  In  imposing  upon  tbe  court  of  chan- 
cery appeals  are,  in  substance,  these:  Cox 
states  that  after  tbe  cose  bad  been  decided 
by  tbe  court  of  chancery  appeals,  and  when 
bis  solicitors  the  next  day  procured  the  rec- 
ord to  prepare  a  petition  for  a  rehearing, 
tbey  for  the  first  time  discovered  a  brief  of 
one  of  tbe  solicitors  for  tbe  bank  of  36  pages, 
marked  "Filed  January  13,  1897,"  and  yet 
Cox's  solicitors  never  saw  or  heard  of  this 
brief  until  after  the  court  of  chancery  ap- 
peals had  decided  the  case,  and  there  was 
never  any  permission  of  the  court  to  file  the 
same,  and  it  appeared  from  marks  on  it  to 
have  been  read  by  tbe  court  It  is  charged 
that  this  brief  had  been  prepared  for  some 
time,  and  why  It  was  not  filed  when  It  was 
prepared,  and  with  tbe  assignment  of  errors, 
"be  does  not  know,  but  leaves  tbe  court  to 
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Infer."  They  also  found  In  the  record  a  brief 
of  another  counsel  of  the  bank,  of  21  pages, 
which  was  not  marked  "Filed,"  and  which 
Coz'8  solicitors  had  never  seen  until  after 
the  case  had  been  decided.  They  also  found 
In  the  record  a  brief  of  another  solicitor  of 
the  bank,  of  40  pages,  which  was  never 
marked  "Filed,"  and  Cox's  solicitors  did  not 
see  It  until  after  the  case  bad  been  decided. 
It  is  further  said  that  this  counsel  was  the 
original  solicitor  of  the  bank  In  the  cause, 
and  no  permission  of  the  court  to  file  the 
brief  bad  ever  been  granted.  They  also 
found  In  the  record,  after  the  case  had  been 
decided,  a  brief  of  69  pages  of  another  coun- 
sel for  the  bank,  which  Ck)x's  solicitors  did 
not  know  of  until  after  the  case  had  been 
decided.  No  permission  had  been  obtained 
to  file  this  brief,  and  it  was  marked  "Filed 
March  10, 1S99,"  and  had  upon  It  the  follow- 
ing, indorsement:  "Filed  March  10,  1899. 
Slrould  have  been  marked  'Filed'  before,  as 
it  was  before  the  court.  Jas.  Tumey,  Clerk." 
The  bill  charges  that  these  briefs  were  read 
by  the  members  of  the  court  who  decided 
the  case  in  favor  of  the  bank,  and  that  there 
are  numerous  mistakes  and  misstatements 
of  the  record  in  these  briefs:  that  the  court 
accepted  them  as  true,  and  the  solicitors  of 
Cox  never  bad  an  opportunity  to  reply  to 
them.  Many  extracts  from  these  briefs  are 
set  out  in  the  record  to  show  that  they  con- 
tain misstatements  of  the  facts  In  the  record, 
and  that  they  were  full  of  false  citations, 
wrong  conclusions,  and  slander  of  the  court, 
"rancorous  abuse  and  slander  of  Cox's  conn- 
sell,"  and  "every  species  of  abuse,  billings- 
gate, derision,  heaped  upon  Cox;  and  that 
he  bad  no  chance  or  opportunity  to  see  or 
answer  the  same."  The  bill  then  charges 
that  the  course  pursued  by  the  bank's  solic- 
itors is  without  Judicial  precedent,  and  is  a 
fraud  upon  him  and  his  rights,  and  evidently 
so  Intended;  and  upon  this  ground  he  asks 
to  be  permitted  to  file  a  bill  of  review. 

Treating  the  bill  as  a  bill  of  review  for 
newly-discovered  evidence,  we  find  that  the 
new  evidence  exhibited  by  Cox  with  his  bill 
tended,  to  a  very  great  extent,  to  supple- 
ment the  oral  testimony  upon  this  question 
of  fact  whether  he  did  In  fact  make  these 
two  deposits  in  the  bank.  In  addition  to  the 
affidavits  of  various  persons  testifying  to  ad- 
ditional facts,  many  letters  and  checks  are 
exhibited  which  tend  in  a  material  respect 
to  show  how,  where,  and  when  Cox  obtain- 
ed the  money  which  he  claims  constituted 
these  two  deposits.  This  testimony,  under 
tne  Issues  in  the  old  case,  is  material,  and 
of  great  weight  The  bill  avers  that  this  tes- 
timony was  not  at  hand  until  after  the  de- 
cree was  rendered  in  the  old  case,  and  shows 
that  Cox  was  not  In  fault  in  not  having  ad- 
duced the  same  before  the  decree  In  the  old 
case.  The  evidence  in  support  of  the  bill 
as  a  bill  of  review  for  newly-discovered  evi- 
dence Is  exhibited  with  the  bill  In  proper 
form,  and  the  bill  In  all  respects  properly 


conforms  to  tbe  test  to  be  applied  to  a  bill 
of  review  for  newly-discovered  evidence. 
The  additional  facts  stated  in  the  bill  to  Im- 
peach the  decree  for  fraud  may  be  thus  sum- 
marized: W.  M.  Hammock,  one  of  the  attor- 
neys for  the  bank,  lived  In  Hartsvllle  at  the 
time  the  suit  was  commenced,  but  for  a  year 
before  that  period  was  temporarily  In  Okla- 
homa territory,  and  in  the  summer  of  ISO.! 
announced  bis  Intention  of  returning  to  Harts- 
vllle to  resume  the  practice  of  law.  Be  had 
been  the  attorney  of  the  plaintiff,  and  their 
relations  were  at  tbe  time,  and  bad  always 
been,  quite  friendly.  Desiring  the  legal  serv- 
ices of  Hammock,  complainant  wrote  to  him 
In  the  summer  of  1805  to  that  effect,  and  re- 
ceived a  letter  in  reply,  accepting  the  employ- 
ment, and  exhibiting  a  warm  friendship  for 
complainant  and  a  deep-seated  hatred  of  the 
bank.  When  Hammock  returned  to  Harts- 
vllle, the  pleadings  in  tbe  case  had  been 
made  up,  and  a  part  of  the  evidence  had 
been  taken,  including  the  deposition  of  com- 
plainant, to  which  he  had  filed  as  exhibits 
the  two  postal  cards  and  deposit  slip  pur- 
porting to  show  the  two  deposits  of  $1,373.21 
and  $1,400.  Soon  after  Hammock's  return  to 
Hartsvllle  In  1896,  complainant  learned  that 
Hammock  had  been  retained  by  the  bank, 
and  was  to  represent  it  in  the  litigatioa. 
Hammock  was  "a  bragging  and  boasting 
kind  of  a  man,"  and,  among  other  state- 
ments, complainant  learned  that  Hammock 
was  boasting  that  he  could  take  either  side 
of  the  lawsuit  and  win  it  It  is  stated  that 
for  a  number  of  years  prior  to  this  time  the 
relations  between  Hammock  and  the  bank 
officers  were  very  strained,  and  that  Ham- 
mock had  for  several  years  spoken  of  the 
officers  of  the  bank  in  the  bitterest  terms; 
that  the  bank  officers  had  no  respect  for  him, 
and  often  so  spoke  of  him,  and  before  that 
time  had  never  employed  him  In  any  of  their 
lawsuits.  The  reasons  for  this  animosity  are 
set  out  In  the  bill,  and  are  stated  to  hare 
resulted  from  various  acts  of  bad  conduct  on 
tbe  part  of  Hammock,  and  especially  from 
the  fact  that  he  had  a  number  of  overcbeoks 
In  the  bank,  which  he  declined  to  pay  or  ar- 
range; that  he  had  perpetrated  frauds  upon 
the  bank,  and  deceived  it  In  procuring  money 
from  It  The  bill  states  that  Hammock  died 
in  December,  1896.  It  is  then  averred  that 
it  was  to  the  Interest  of  complainant  that  tbe 
two  postal  cards  and  deposit  slip  should  re- 
main as  they  were  when  they  were  filed  b; 
him  as  exhibits  to  his  deposition,  and  taat 
it  was  to  the  interest  of  the  bank  or  its  offi- 
cers that  it  should  appear  that  these  exhibits 
bad  been  altered,  added  to,  or  changed  and 
relnked  after  they  were  sent  out  by  the 
bank.  He  avers  that  when  they  were  filed 
there  was  no  evidence  or  suspicion  against 
them,  and  that  It  was  to  his  interest  and 
that  of  his  attorneys  to  keep  them  so.  There 
are  many  allegations  impeaching  the  correct- 
ness of  the  bank's  books  by  showing  some 
75  mistakes  made  by  the  bank  officers  in  tbe 
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depoattB  of  tta  Torlons  cnstomen,  aggregating 
tbousandB  of  dollars.     It  Is  then   charged: 
"Tliat  said  Hammock  was  employed,  under 
the  circumstances  before  detailed,  to  conduct 
said  cause,  and  its  former  counsel  were  ig- 
Bored,  and  this  was  done  to  gain  the  cause 
without  reference  to  the  consequences  or  the 
honesty  or  fairness  of  the  proof  to  be  pro- 
duced or  used  in  said  cause.    It  is  charged 
that  the  bank  did  not  intend  or  desire  a  fair 
and  honest  investigation  of  the  cause;   that 
Hammock  was  employed  to  conduct  and  gain 
the  cause  without  reference  to  fair  and  hon- 
est preparations,  and,  If  necessary,  to  suborn 
witnesses,    destroy    papers,    and    to    alter, 
change,  and  relnk  the  important  papers  In 
the  case."    It  Is  charged  that  the  handwrlt 
ing  expert  who  examined  these  exhibits  was 
fntnished  them  weeks  before  his  deposition 
was  taken,  and  was  also  furnished  with  all 
the  checks  given  by  complainant  on  the  bank 
for  a  number  of  years,  and  numbering  some 
500;    that  the  cashier  of  the  bank  at  first 
denied  that  he  bad  furnished  the  handwriting 
expert  with  these  checks,  but  was  confronted 
with  hifl  letter,  and  then  admitted  it    The 
complainant  then   charges:     "That   W.   M. 
Hammock  was  employed  by  a  part  of  the 
officers  of  the  bank  to  gain  said  cause  with- 
out reference  to  its  merits  or  the  honesty 
of  the  claim,  and  to  resort  to  any  and  all 
means,  whether  fair  or  fool,  that  were  nec- 
essary to  gain  said  cause.    He  was  a  willing 
and  corrupt  tool  In  the  hands  of  his  clients, 
and  was  ready  to  and  did  do  their  bidding, 
and  to  gain  the  case  without  reference  to  the 
manner  of  doing  so."    The  concluding  charge 
npon  this  point  in  the  bill  is  as  follows:    "He 
charges  that  said  W.  M.  Hammock,  the  at- 
torney of  said  bank,  changed,  altered,  added 
to,  and  relnked  said  deposit  slip  and  postal 
caras,  three  in  number,  and  representing  the 
deposits  of  $1,375.21  and  $1,400,  and  that  be 
did  80  after  his  employment  as  before  set 
out  and  that  he  did  so  after  they  were  filed 
Aogust  1,  1805;   and  that  he  did  so  with  the 
corrupt  motive   of   changing   complainant's 
proof   and    the    evidence    of    indebtedness 
against  the  said  bank;   and  that  by  said  al- 
tering the  proof  as  done  by  said  Hammock 
lie  procured  a  decree  in  favor  of  said  bank  on 
tlie  seeming  deposit  of  balance  claimed  by 
the  bank  in  April,  1803,  and  procured  a  decree 
of  M»ne  $1,064  and  the  costs,  some  $850.    He 
also,  by  said  corrupt  means,  procured  com- 
plainant's biU  to  be  dismissed,  and  defeated 
big  recovery  on  the  two  deposits  of  $1,400 
and  $1,375.21.    He  charges  that  the  officers 
of  said  bank,  or  at  least  the  cashier,  who 
controls  the  case,  knew  of  this,  or  could  have 
taionn  of  It,  and  that  he  must  have  known  of 
it;  and  that  the  bank  accepted  the  results  of 
tbis  forgery,  ralnklng,  adding  to,  and  altera- 
tions, without  iffotest  or  objection,  and  there- 
by made  tbemaelves  liable  for  the  same  in  a 
court  of  eqolty."    It  la  stated  In  the  bill  that 
tbese  facta  were  not  known  to  Cox  until  aft- 
er the  case  had  been  tried,  and  he  was  whollj 
C3  S.W.— le 


free  from  neglect  In  not  discovering  the  facts 
earlier.  Various  affidavits  and  other  evidence 
tending  to  sustain  these  allegations  are  filed 
with  the  bill,  but  need  not  be  further  no- 
ticed, since  it  was  not  necessary  to  exhibit 
the  proof  of  these  allegations  with  the  bill; 
and  for  the  additional  reason  that,  the  bank 
having  demurred  to  the  bill,  these  allegations 
must  be  taken  to  be  true  as  the  record  now 
stands. 

With  respect  to  the  allegations  of  the  bill 
charging  fraudulent  conduct  upon  the  part 
of  some  of  the  counsel  for  the  bank  in  con- 
ducting the  case  in  the  court  of  chancery  ap- 
peals, little  need  be  said.  The  bill  charges. 
In  substance,  that,  after  the  argument  was 
concluded  In  the  court  of  chancery  appeals, 
counsel  for  the  bank  filed  135  pages  of  briefs, 
which  were  never  submitted  to  the  counsel 
of  Cox,  and  which  were  not  seen  by  Cox's 
counsel  until  after  the  case  had  been  decided 
by  the  court  These  questions  were  present- 
ed to  the  court  by  a  petition  to  rehear,  and 
were  overruled.  It  is  entirely  sufficient  to 
say,  with  respect  to  these  allegations  of  the 
bin,  that  courts  try  lawsuits  upon  the  rec- 
ord, and  not  upon  the  briefs  of  counsel;  and 
certainly  an  original  bill  in  the  nature  of  a 
bill  of  review  will  not  lie  to  Impeach  a  decree 
for  fraud  upon  any  such  ground.  In  the 
case  of  Randall  v.  Payne,  1  Tenn.  Ch.  137, 
Chancellor  Cooper  held  that  the  misstate- 
ment of  facts  by  counsel  as  to  what  the  rec- 
ord contained,  even  in  the  absence  of  counsel 
for  the  opposing  party,  would  not  authorize  a 
bill  seeking  to  Impeach  the  decree  for  fraud. 
Treating  the  bill  as  a  bill  of  review  for  new- 
ly-discovered evidence,  little  more  need  be 
said,  for  the  reason  that  the  decree  sought 
to  be  reviewed  being  a  decree  of  the  supreme 
court  and  this  bill  being  filed  in  the  chancery 
court  of  Trousdale  county,  the  latter  court  had 
no  jurisdiction  to  entertain  it  It  Is  well-set- 
tled law  that  a  bill  of  review  for  newly-dis- 
covered evidence  must  be  filed  In  the  court 
where  the  decree  sought  to  be  reviewed  was 
rendered.  Southard  v.  Russell,  IG  How.  547, 14 
L.  Ed.  1052;  Kingsbury  v.  Buckner,  131  U.  S. 
650,  10  Sup.  Ct  638,  33  L.  Ed.  1047;  Bank  v. 
Taylor,  4  C.  O.  A.  55,  53  Fed.  854;  Society  T. 
Watson,  23  C.  C.  A.  263,  77  Fed.  512;  Ander- 
son V.  Bank,  5  Sneed,  061;  Deaderlck  t. 
Smith,  6  Humph.  147.  In  Hurt  v.  Long,  90 
Tenn.  448,  16  S.  W.  968,  It  is  said:  "It  has 
been  long  settled  that  a  bill  of  review  must 
be  filed  in  the  court  In  which  the  decree  was 
pronounced."  It  has  been  expressly  adjudi- 
cated In  this  state  that  a  bill  of  review  will 
not  lie  in  a  chancery  court  or  in  a  supreme 
court  to  review  the  decision  of  the  supreme 
court  Wallen  v.  Huff,  1  Tenn.  Cas.  4;  Hurt 
V.  Long,  90  Tenn.  448.  In  the  latter  case. 
Judge  Snodgrass,  after  citing  with  approval 
the  case  of  Wallen  v.  Huff,  gives  the  follow- 
ing for  the  holding  In  that  case:  "This  Is 
obviously  correct,  as  among  the  numerous 
methods  for  the  corrections  of  errors  of  law 
and  fact  committed  in  the  Inferior  courts  the 
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appeal  is  the  last  and  final  one;  and  It  coold 
not  be,  on  any  ground,  assumed  that  this 
might  be  tried,  and  then  all  the  others,  pTac- 
tlcally  Included  in  this,  might  be  tried  again. 
This  practice  would  be  productive  ot  intol- 
erable evil,  and  would  make  litigation  end- 
less." To  the  same  efEect  are  authorities  in 
other  states.  Klnsell  t.  Feldman.  2S  Iowa, 
4»7;  Stafford  v.  Bryan,  2  Paige,  46;  Felty  v. 
Oalhoon,  147  Pa.  27,  23  AU.  438.  We  there- 
fore bold  that  the  chancellor  was  In  error  in 
permitting  the  bill  to  be  filed  as  a  bill  of  re- 
view for  newly-discovered  evidence,  ana  was 
correct  in  sustaining  the  demurrer  of  the 
bank  to  the  bill  npon  this  point;  and  this 
is  true  however  material  the  evidence  may 
be,  and  however  free  from  fault  Mr.  C!ox  was 
In  not  having  furnished  this  testimony  upon 
the  trial  of  the  other  case,  since  we  hold  that 
he  cannot  now  have  a  review  of  the  decree 
of  the  supreme  court  for  newly-discovered 
evidence,  upon  the  ground  that  it  is  not  per- 
missible for  the  chancery  court  to  allow  the 
filing  of  a  bill  of  review  for  newly-discovered 
evidence  where  the  decree  sought  to  be  re- 
viewed is  a  decree  of  the  supreme  court 

Treating  the  bill,  therefore,  as  an  original 
bill  in  the  nature  of  a  bill  of  review  to  im- 
peach the  decree  of  the  supreme  court  for 
fraud,  the  permission  of  the  chancellor  was 
not  necessary  to  authorize  its  filing.  In 
such  cases  the  permission  of  the  court  is 
not  necessary,  but  the  bill  lies  as  of  right 
Berdanattl  v.  Sexton,  2  Tenn.  Ch.  699;  Fra- 
ser  V.  Sypert,  5  Sneed,  103;  Terry  v.  Bank, 
02  U.  S.  454,  23  L.  Ed.  620;  Elliott  v.  Bal- 
com,  11  Gray,  286.  The  chancery  court 
has  Jurisdiction  to  review  a  decree  of  any 
court  for  fraud,  and  the  jurisdiction  of  the 
chancery  court  in  this  respect  is  firmly  estab- 
lished, and  has  been  the  settled  law  for  more 
than  a  century.  Without,  at  this  point  under- 
taking to  state  the  fraud  necessary  to  im- 
peach a  decree,  we  state  the  general  prop- 
osition to  be  that  the  equitable  Jurisdiction 
to  cancel  and  set  aside  or  to  restrain  Judg- 
ments and  decrees  of  any  court  which  have 
t>een  obtained  by  fraud  npon  the  court  and 
the  losing  party  is  well  settled.  2  Kerr, 
Fraud  &  M.  (Am.  Ed.)  293.  In  Taylor  v. 
Railroad  Co.,  86  Tenn.  241,  6  S.  W.  393, 
Judge  I'Urton,  speaking  for  the  court  thus 
states  the  rule:  "And  we  hold  that,  where 
a  Judgment  was  obtained  through  the  mala 
fides  of  the  plaintiff,  who  at  the  time  knew 
that  the  Judgment  was  contrary  to  the  facta 
and  the  truth,  and  where  It  further  ap- 
pears that  the  defendant  was  at  the  time 
ignorant  of  the  very  facts  which  make  the 
Judgment  unconscionable,  and  where  there 
was  nothing  in  the  circumstances  of  the  liti- 
gation or  the  trial  calculated  to  arouse  the 
suspicion  of  a  prudent  man  to  the  fact 
of  a  fraud  being  practiced,  a  cotu^  of  equity 
will  Interpose  and  restrain  proceedings  upon 
such  a  fraudulent  Judgment"  In  Walker 
V.  Day,  8  Baxt  82.  It  Is  said:  "It  is  too 
long  settled  to  be  now  questioned  that  a 


decree  may  be  set  aside  for  fraud  npon  an 
original  bill  for  the  purpose."  In  Maddox 
V.  Apperson,  14  Lea,  604,  It  Is  said:  "Bd( 
it  is  settled  law  that  the  Jurisdiction  of 
that  court  [equity]  is  complete  to  set  aside 
decrees  obtained  by  fraud  on  an  original 
bill  filed  for  that  purpose."  See,  also.  Pom. 
Eq.  Jnr.  (2d  Ed.)  i  1364.  Indeed,  this  prop- 
osition of  law  has  never  been  controvert- 
ed in  this  country,  nor  In  England  for  more 
than  a  century.  The  controversy  has  been 
In  determining  the  limits  to  the  general 
rule  as  above  stated,  in  determining  what 
fraud  is  sutUcIent  to  Invoke  the  rale  as  an- 
nounced, and  in  determining  whether  the 
facts  of  a  peculiar  case  come  within  the 
rule.  The  Jurisdiction  of  the  English  chan- 
cery court  to  enjoin  Judgments  for  frand 
originated  at  a  time  when  the  law  couru 
had  little  or  no  power  to  grant  new  trials 
for  such  cases,  and,  to  prevent  a  failure  of 
Justice,  a  distinct  head  of  equitable  Juri8di^ 
tlou  was  admitted,  which  operated  practical- 
ly to  grant  a  new  trial  when  a  Judgment 
at  law  had  been  obtained  by  fraud,  mistake, 
or  accident;  and  the  injunction  against  fur- 
ther proceedings  on  the  Judgment  was  a 
mere  incident  to  the  broader  relief,  which 
set  aside  the  judgment,  and  granted  a  re- 
hearing of  the  controversy  In  a  court  of 
chancery.  Pom.  Eq.  Jur.  (2d  Ed.)  t  13<'>-'>. 
The  Jurisdiction  now,  however.  Is  firmlj 
settled,  so  that  the  injunction  is  not  merel; 
a  preliminary  or  Incidental  relief,  but  in  a 
proper  case  the  Injunction  is  made  perpetual. 
and  there  is  no  rehearing  of  the  contro- 
versy. As  the  powers  of  a  court  of  law 
became  broadened,  and  the  practice  became 
more  liberal  with  respect  to  new  trials,  ap- 
peals, and  other  proceedings  for  the  cor- 
rection of  errors  in  proceedings  at  law. 
the  power  of  the  chancery  court  to  enjoin 
Judgments  became  lessened,  so  that  at  tbe 
present  time  the  only  Instances  In  which 
a  court  of  chancery  will  enjoin  a  judgment 
for  fraud  are  that  class  of  cases  In  which 
the  fraud  consists  of  extrinsic  collateral  acts 
not  Involved  or  presented  In  the  Issues  liti- 
gated and  decided  by  the  court  in  which  tbe 
Judgment  was  rendered.  In  Taylor  v.  Rail- 
road Co.,  80  Tenn.  233,  Judge  Lnrton.  In 
speaking  of  this  rule  of  law,  said  that  "no 
branch  of  the  Jurisdiction  of  a  court  of 
equity  presents  less  difficulty  In  the  state- 
ment of  the  general  rule  applicable,  and 
none,  ^  perhaps,  more  In  Its  application  to 
the  facts  of  a  particular  case";  and  this 
same  statement  was  made  In  substantiallf 
the  same  language  in  one  of  the  earlier 
causes  reported  In  this  state. 

The  different  phases  of  the  general  rule 
and  Its  application  to  particular  cases  in 
Tennessee  are  substantially  as  follows:  In 
Butler  v.  Peyton,  4  Hayw.  88,  the  violation 
of  an  agreement  with  respect  to  a  settle- 
ment between  the  litigants,  and  thereafter 
one  of  the  litigants  obtaining  Judgment  In 
the  absence  of  the  party,   was   held  suffl- 
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cient  to  aastaln  a  bill  for  fraud.    In  Jones 
V.   WiUlamBon,  5  Cold.  380,  the  bUl  alleged 
that  the  decree  was  obtained  by  procuring 
tbe    consent   of   counsel   who   did   not  rep- 
resent the  parties  seeking  to  set  it  aside 
for   fraud,  and  in  dlscusslog  the  case  tbe 
court  used  this  language:    "But,  If  the  as- 
sent of  an  attorney,  as  I  have  shown.  Is 
gained  by  fraud  and  Imposition,  a  court  of 
eqaity  will  interpose  to  set  aside  and  va- 
cate  a  Judgment   or  decree   thus   obtained; 
for    fraud    vitiates    everything    it    touches. 
Now,  in  view  of  these  principles,  can  this 
bill  be  sustained?    The  case  stands  on  de- 
murrer, and  we  must  look  to  the  face  of 
the  bill  for  tbe  grounds  upon  which  it  must 
stand  or  fall,"— citing    Story,    Eq.    PI.   639. 
In  Walker  v.  Day,  8  Bart  77,  the  allega- 
tion of  the  bill  was  that  the  decree  bad  been 
obtained  by  averment  of  nonreaidence,  whlcb 
was  false,  and  it  was  held  that  relief  would 
lie  granted  against  the  judgment  so  obtain- 
ed,   m  disposing  of  the  case  the  court  said: 
"If,  In  tbe  case  before  us,  tbe  decree  had 
recited  that  the  defendant  had  been  regu- 
larly  summoned,  and  Judgment  pro  confesso 
bad   been   regularly   taken,    etc.,    when.    In 
truth,  neither  was  so,  the  defendant  knew 
uothlng  of  the  suit,  but  It  was  instituted 
and  prosecuted  to  a  hnal  decree  by  the  fraud 
and  falsehood  of  complainant,  the  records 
showing  perfect  regrolarity,  no  one  will  In- 
sist that  in  sncb  case  the  party  aggrieved 
would  be  without  remedy  In  equity."    In 
Drake  v.  Drake,  12  Helsk.  706,  the  court, 
without  stating  what  the  facts  were  upon 
this  branch  of  the  case,  used  this  language: 
"Considering   the    bill    aa    an    original    bill 
In  the  nature  of  a  bill  of  review,  impeach- 
ing the  decree  for  fraud.  It  must  be  shown 
that  the  fraud  was  practiced  In  obtaining 
the  decree  t>efore  the  propriety  of  the  decree 
can  be  investigated;"    citing  Story,  Bq.  PL 
i  42a    In   Haynes  v.  Powell,   1  Lea,   S48, 
it  was  held  that,  where  a  Judgment  was  ob- 
tained npon  an  original  attachment  suit  bas- 
ed upon  the  allegation  of  nonresldence  when 
the  defendant   was  in  fact   serving   in   the 
ormy,  and  separated  by  hostile  lines  from 
the  place  where  the  court  was  held,  it  should 
be  set  aside  for  fraud.    In  Paul  v.  Wiles, 
1  Tenn.  Cb.  619,  a  bill  was  sustained  to  set 
aside  a  decree  as  having  been  obtained  by 
fraud,   where   it   appeared   that   the   decree 
bad  been  altered  after  the  adjournment  of 
the  court    In  Maddox  y.  Apperson,  14  Lea, 
S86,  the  holding  of  the  court  is  thus  stated 
In  a  headnote:    "Upon  a  bill  to  set  aside 
a  decree,    it   must   be   made  evident   tbat 
complainant  bad   a  defense  on  tbe  merits 
or  to  the  relief  sought,  and  that  such  de- 
fense or  right  had  been  lost  to  him  without 
inch  loss  being  attributable  to  his  own  omis- 
sion, neglect  or  default    The  loss  of  a  de- 
fense, or  the  failure  to  obtain  relief,  to  justi- 
fy a  court  of  equity  in  setting  aside  a  decree, 
miut.  In   all   cases,   be  occasioned  by   tbe 
fraud  or  act  of  the  prevailing  party,  or  by 


mistake  or  accident  on  tbe  part  of  tbe  los- 
ing party,  unmixed  by  any  fault  on  his  port 
or  his  agent"  In  Pyett  v.  Hatfield,  15  Lea, 
473,  it  was  held  that,  where  the  appellant 
bad  not  prosecuted  his  appeal  by  filing  the 
record  In  the  supreme  court  and  there- 
after the  appellee  filed  the  record,  and  secur- 
ed an  affirmation  of  tbe  Judgment,  without 
notice  to  the  appellant  or  his  attorney,  this 
is  held  to  be  such  a  fraud  as  will  sustain 
the  bill,  because  of  tbe  misrepresentation 
of  appellee's  counsel  In  falsely  representing 
to  the  supreme  court,  In  the  absence  of 
appellant's  counsel,  that  appellant  had  fail- 
ed and  refused  to  bring  up  the  record,  and 
bad  abandoned  tbe  appeal.  The  court  held 
that  this  false  statement  procured  the  judg- 
ment, and  an  original  bill  In  the  nature 
of  a  bin  of  review  to  set  it  aside  was  sustain- 
ed. In  Taylor  v.  Ilallroad  Co.,  86  Tenn. 
220,  the  court  sustained  a  bill  impeaching 
a  decree  for  fraud,  obtained  under  the  fol- 
lowing circumstances:  Taylor  Instituted  suit 
upon  four  bonds  Issued  by  the  city  of  Nash- 
ville. Tbe  city  attorney  permitted  Judgment 
to  render  in  Taylor's  favor  upon  the  bonds. 
Thereafter  the  Judgment  was  assigned  to  a 
bank,  whlcb  was  admitted  to  be  an  in- 
nocent purchaser.  Thereafter  It  was  dis- 
covered tbat  these  same  bonds  had  once 
before  been  reduced  to  Judgment  and  paid, 
and  that  Taylor,  or  some  one  for  him,  bad 
purloined  them  from  the  record  of  the  court, 
and  instituted  bis  suit  upon  them.  The 
court  stated  that,  while  the  agents  of  tbe 
city  might  have  ascertained  the  real  facts 
by  examining  tbe  books  of  tbe  city  comp- 
troller's office  or  the  court  records,  yet  not 
suspecting  any  fraud  or  wrongdoing,  they 
permitted  tbe  decree  to  be  taken  in  Taylor's 
favor  upon  these  bonds,  and  that  this  con- 
stituted a  case  authorizing  relief  for  fraud. 
Tbe  authorities  elsewhere  are  substantial- 
ly In  accord  with  the  Tennessee  cases,  espe- 
cially in  tbe  statement  of  tbe  general  rule; 
and  the  case  most  frequently  cited  Is  U.  S.  v. 
Throckmorton,  98  U.  S.  61,  25  L.  Ed.  93.  In 
that  case  Mr.  Justice  Miller,  speaking  for  the 
court,  said:  "There  are  no  maxims  of  tbe 
law  more  firmly  established,  or  of  more  value 
In  the  administration  of  Justice,  than  the  two 
which  are  designed  to  prevent  repeated  liti- 
gation between  the  same  parties  in  regard 
to  the  same  subject  of  controversy,  namely, 
'Interest  relpubllcin  ut  sit  finis  lltium,'  and 
'Nemo  bis  vexari  pro  una  et  eadem  causa.' 
If  tbe  court  has  been  mlstakoi  in  tbe  law, 
there  Is  a  remedy  by  writ  of  error.  If  the 
Jury  has  been  mistaken  in  tbe  facts,  there  Is 
the  same  remedy  by  motion  for  a  new  trial. 
If  there  has  been  evidence  discovered  since 
the  trial,  a  motion  for  a  new  trial  will  give 
appropriate  relief.  But  all  these  are  parts  of 
the  same  proceeding;  relief  is  given  in  the 
same  suU,  and  the  party  Is  not  vexed  by  an- 
other suit  for  the  same  matter.  So,  In  a  suit 
In  chancery,  on  proper  showing,  a  rehearing 
Is  granted.     If  the  injury  complained  of  is 
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an  erroneouB  decision,  an  appeal  to  a  higher 
court  gives  opportunity  to  correct  the  error. 
If  new  evidence  la  discovered  after  the  de- 
cree has  become  final,  a  bill  of  review  on 
that  ground  may  be  filed  within  the  rules 
prescribed  by  law  on  that  subject  Here, 
again,  these  proceedings  are  all  imrt  of  the 
same  suit,  and  the  rule  framed  for  the  repose 
of  society  Is  not  violated.  But  there  Is  an  ad- 
mitted exception  to  this  general  rule  In  cases 
where,  by  reason  of  something  done  by  the 
Buccesafnl  party  to  a  suit,  there  was,  in  fact, 
no  adversary  trial  or  decision  of  the  issue 
in  the  case.  Where  the  unsuccessful  party 
has  been  prevented  from  exhibiting  fully  his 
case  by  fraud  or  deception  practiced  on  him 
by  his  opponent,  as  by  keeping  him  away 
from  court  on  a  false  promise  of  a  compromise; 
or  where  the  defendant  never  bad  notice  of 
the  suit,  being  kept  in  Ignorance  by  the  acts 
of  the  plaintiff;  or  where  an  attorney  fraud- 
ulently or  without  authority  assumes  to  r^>- 
resent  a  party  and  connives  at  his  defeat; 
or  where  the  attorney  regulaily  employed  cor- 
ruptly sells  out  his  client's  Interest  to  the 
other  Bide,— these  and  similar  cases,  which 
show  that  there  has  never  been  a  real  con- 
test in  the  trial  or  hearing  of  the  case,  are 
reasons  for  which  a  new  suit  may  b^  sus- 
tained to  set  aside  and  annul  the  former 
Judgment  or  decree,  and  open  the  case  for 
a  new  and  fair  trial."  And  the  court  In  that 
case  held  that  after  the  lapse  of  20  years  a 
bill  would  not  lie  to  Impeach  a  decree  upon 
the  ground  that  it  had  been  obtained  by  the 
Introduction  of  a  forged  Instrument  In  the 
further  discussion  of  the  case,  the  learned 
Jadge  says  that  "the  doctrine  is  well  settled 
that  the  court  will  not  set  aside  a  judgment 
because  It  was  founded  on  a  fraudulent  in- 
strument or  perjured  evidence,  or  for  any 
matter  which  was  actually  presented  and 
considered  in  the  Judgment  assailed";  and. 
still  further,  "that  the  acts  of  which  a  court 
of  equity  will  on  account  of  fraud  set  aside 
or  annul  a  Judgment  or  decree  between  the 
same  parties,  rendered  by  a  court  of  compe- 
tent jurisdiction,  have  relation  to  frauds,  ex- 
trinsic or  collateral,  to  the  matter  tried  by 
the  first  court  and  not  to  a  fraud  in  the  mat- 
ter on  which  the  decree  was  rendered." 
Notwithstanding  this  language  in  that  case, 
the  court,  in  Marshall  v.  Holmes,  141  U.  S. 
589,  12  Sup.  Ct  G2,  35  L.  Ed.  870,  sustained 
a  bill  in  which  the  fraud  complained  oi  was 
the  Introduction  of  a  forged  letter  In  the  first 
case,  and  upon  which  the  judgments  in  that 
case  were  founded.  The  facta  stated  by  the 
court  are  these:  "The  petition  alleges  that 
all  the  Judgments  were  obtained  on  false  tes- 
timony and  forged  documents,  and  that  eq- 
uity and  good  conscience  required  that  they 
be  annulled  and  voided,  for  the  following 
reasons."  The  petition  sets  out  that  one 
Mayer  sued  petitioner,  claiming  to  have  a 
contract  with  petitioner's  agent  and  man- 
ager, in  which  he  agreed  that  petitioner 
should  be  bound  to  pay  Mayer  for  supplies 


furnished;  and  in  support  of  thla  contract 
Mayer  introduced  a  letter  purporting  to  be 
written  and  signed  by  petitioner's  agmt, 
Boyd,  who  had  died  before  the  suit  was  in- 
stituted. The  petition  then  avov:  "That 
the  testimony  of  said  Mayer  aa  to  the  exist- 
ence of  said  pretended  letter  is  false,  and 
in  pursuance  of  a  conspiracy  to  defraud  peti- 
tioner, or  that  said  pretended  letter,  if  it 
ever  had  an  existence,  is  a  false  and  forged 
document;  that  this  testimony,  and  mucii 
more  testimony  necessary  to  establish  tlie 
falsity  of  said  evidence  upon  which  said 
Judgments  were  obtaiaed,  and  the  forgery  o( 
said  pretended  letter  to  said  Boyd,  was  un- 
known to  petitioner  at  the  time  of  the  trial. 
^d  could  not  have  been  known  to  or  antici- 
pated by  her,  and  has  been  discovered  b; 
her  since  the  rendition  of  said  Judgments  in 
said  suit  and  since  the  lapse  of  the  legal 
delays  within  which  a  motion  could  be  maiJe 
for  a  new  trial;  and  that  there  has  been 
no  laches  on  her  part  In  falling  to  show  the 
falsity  of  such  evidence  and  the  forgery  of 
such  pretended  letter  on  the  trial  of  the 
cause."  And  the  court  In  stating  the  rule 
of  law  applicable,  said:  "While,  aa  a  gen- 
eral rule,  a  defense  cannot  be  set  up  In  eq- 
uity which  has  been  fully  and  fairly  tried 
at  law,  and  although,  In  view  of  the  large 
powers  now  exercised  by  courts  of  law  over 
their  Judgments,  a  court  of  the  United 
States,  Bitting  In  equity,  will  not  asaume  lu 
control  such  Judgments  for  the  purpose  sim- 
ply of  giving  a  new  trial.  It  Is  the  settled 
doctrine  that  any  fact  which  clearly  proves 
it  to  be  against  conscience  to  execute  a  judg- 
ment, and  of  which  the  Injured  party  could 
not  have  availed  himself  In  a  court  of  law, 
or  of  which  he  might  avail  himself  at 
law,  but  was  prevented  by  fraud  or  accident, 
unmixed  with  any  fault  or  negligence  In  him- 
self or  his  agents,  will  Justify  an  applica- 
tion to  a  court  of  chancery."  And  the  court 
cites  for  this  proposition,  among  other  cas- 
es, that  of  U.  S.  V.  Throckmorton.  It  is  true 
that  the  provisions  of  the  Louisiana  Code  of 
Practice  authorize  an  action  to  annul  a  Judg- 
ment obtained  through  fraud,  bribery,  toe- 
gery  of  documents,  etc.;  yet  the  decision 
does  not  seem  to  have  been  based  upon  this 
statute,  but  upon  general  principles  of  equity 
Jurisprudence.  In  Maddox  v.  Apperson,  su- 
pra, the  court,  in  speaking  of  the  case  of 
U.  S.  T.  Throckmorton,  uses  this  language: 
"While  the  principle  may  be  sound.  If  care- 
fully applied,  that  the  court  would  not  after 
a  great  length  of  time  [in  that  case  20  years], 
reopen  the  case  on  such  proof,  we  would  not 
feel  wUllng  to  say  that  the  fact  that  the 
fraud  was  intrin8i(^  rather  than  extrinsic,  if 
these  words  have  In  them  any  definite  dis- 
tinction, should  be  laid  down  as  the  unvary- 
ing rule  by  this  court  It  may  be,  and  is  no 
doubt,  a  sound  general  rule  that,  where  the 
very  question  involved  in  the  former  litiga- 
tion was  a  chargre  of  the  very  fraud  again 
sought  to  be  Investigated,  and  that  Issue  was 
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determined,  no  court  onght  readily  to  allow 
that  question  again  to  be  litigated,  especlal- 
I7  after  a  great  lapse  of  time.    But  to  say 
that  in  every  case  this  rule  Bbould  be  beld 
a  conduslTe  bar  to  a  reinvestigation,  ^r  in 
a   c:ise  ^There  it  could  clearly  and  by  the 
most  conclusive  and  unmistakable  testimony 
be  sUown,— such  as  the  discovery  of  writings, 
or.   in  this  case,  the  after-discovery  of  the 
books  of  Wade  Bolton,  they  showing  the 
means  of  a  complete  settlement  of  the  part- 
nership account,  and  that  they  bad  been  by 
him  suppressed,— that  in  such  a  case  a  court 
of    equity   would   not   give   relief.    Is   going 
further  than  sound  principle  will  warrant, 
notwithstanding  the  weight  of  high  author- 
ity seeming  to  sustain  this  view."    However, 
in  the  case  of  McAdams  v.  Hlnsley,  decided 
by  this  court  at  its  October  term,  1896,  and 
attlrmed  orally  by  the  supreme  court,  it  was 
held  that,  where  a  matter  had  been  la  issue, 
and  tried,  even  If  the  Judgment  appeared  to 
have  been  based  upon  perjured  testimony,  it 
was  not  open  to  revlsal  under  a  bill  attack- 
ing the  decree  for  fraud.    And  It  was  further 
held  in  that  case  that  fraud  must  be  extrin- 
sic or  collateral  to  the  action,  or  questions 
determined  in  the  action,  and  that  "the  de- 
cree would  not  be  affected  merely  because 
obtained  by  forged  documents  or  perjured 
testimony."    And  we  may  add  that  the  great 
weight  of  authority  in  this  country  is  to  the 
same  effect,  although  there  are  cases  to  the 
contrary,  notably  in  North  Carolina.     Klncade 
v.  Conley,  64  N.  C.  387;    Burgess  v.  Loven- 
good,  55  N.  C.  457;   Peagram  v.  King,  9  N. 
C.  C05,  11  Am.  Dec.  793.     And  some  states 
by  statute  have  authorized  relief  against  de- 
crees and  Judgments  obtained  by  fraud,  such 
as  perjured  testimony,  fraudulent  documents, 
forged  instruments,  and  the  like.    And,  Anal- 
ly, In  Bigelow,  Frauds,  p.   80,   it  Is  said: 
"Again,  If,  through  the  instrumentality  •  of 
one  party  to  an  action,  the  witnesses  of  bis 
adversary  be  forcibly  and  Illegally  detained, 
or  bribed  to  disobey  Its  subpoena,  or  If  the 
testimony  of  his  adversary  be  secreted  or 
purloined,  or  If  the 'citation  to  him  be  given 
under  such  circumstances  as  to  defeat  its 
purpose,  a  fraud  Is  committed,  for  which  re- 
lief will  be  granted  In  equity,  if  It  produce 
Injury  to  the  Innocent  party." 

However,  the  citation  of  authorities  and 
statements  of  the  general  rule  gleaned  from 
reported  cases  and  text  writers  cannot  do 
more  than  aid  a  court  in  arriving  at  a  proper 
conclusion  In  any  case  brought  before  it  for 
detomination.  The  facts  of  each  case  must, 
to  very  great  extent,  control  the  decision  In 
ttwt  particular  cas&  And,  viewing  the  facts 
ot  this  case  in  the  light  of  the  authorities 
cited,  we  may  concede  that  the  supreme 
court  of  this  state  will  not  set  aside  a  decree 
bbtained  by  perjured  evidence  or  forged  in- 
Mnments,  where  such  evidence  is  introduced 
to  nstaln  or  refute  some  Issue  then  iov<dy-' 
ed.  Yet  tills  b«ridlng  does  not  dispose  of 
tUs  case,  because  the  fraud  complained  of 


I  here  was  the  mutilation  of  the  evidence  filed 
by  one  of  the  litigants,  which  became  a  part 
of  the  record  of  one  of  the  courts  of  the 
state.  If  we  hold  that  this  may  be  done, 
and  a  litigant  thereby  secure  a  Judgment,  ot 
prevent  his  adversary  from  obtaining  relief, 
and  deny  relief  under  a  bill  filed  within  a 
reasonable  time  after  the  discovery  of  such 
facts.  It  would  be  going  further  than  the 
authorities  Justify,  and  would  be.  to  an- 
nounce a  doctrine  which  can  never  be  sanc- 
tioned by  any  equitable  trlbtmal;  and  for  a 
court  of  equity  to  deny  relief  In  such  a  case 
would  "defile  its  prestige  as  a  court  of  con- 
science by  giving  its  sanction  to  such  a  trans- 
action." The  records  of  our  courts  should 
be  sacred  and  Inviolable,  and  all  litigants 
should  have  the  absolute  assurance  that, 
when  any  paper  becomes  a  part  of  a  court 
record,  the  consequences  arising  from  Its 
theft  or  mutilation  will  be  relieved  against 
by  all  the  power  possessed  by  courts  of  eq- 
uity, and  no  one  should  be  permitted  to  profit 
or  retain  any  advantage  who  purloins  or 
touches  court  records  with  defiling  hands. 
In  such  cases  the  fraud  perpetrated  upon  tha 
court  Is  greater  and  far  more  serious  than 
that  perpetrated  upon  the  injured  suitor,  and 
no  repose  of  society  Is  secure  which  would 
deny  the  court  the  power  to  correct  such  a 
wrong  under  the  flimsy  pretext  that  it  may 
open  a  litigation  wBlch  has  once  been  before 
a  court  Nor  does  the  fact  of  discovery,  but 
not  the  perpetrator  of  the  fraud,  before  final 
decree  in  the  former  litigation,  protect  the 
wrongdoer,  when,  with  a  mala  mens,  he  has 
profited  by  such  act  of  fraud  committed  by 
himself  or  his  agent  in  his  interest,  and  suc- 
cessfully concealed  until  after  a  final  decree 
has  been  pronounced.  To  allow  Um,  under 
such  circumstances,  to  retain  the  benefits  de- 
rived by  such  means,  upon  the  theory  that  a 
court  of  equity  cannot  Interfere  because  It 
may  result  In  a  new  litigation,  would  be  to 
announce  a  doctrine  which  would  convict 
the  court  of  helplessness,  w  take  from  it  Its 
title  of  a  court  of  conscience.  The  facts  in 
this  case,  as  disclosed  by  the  bill,  which  is 
sworn  to,  and  which  the  demurrer  admits  to 
be  true,  show  that,  after  evidence  had  be- 
come a  part  of  the  records  of  one  of  the 
courts  of  equity  of  this  state,  the  o];q;)oslng 
litigant  caused  the  same  to  be  changed  and 
mutilated,  thereby  depriving  his  opponent 
of  a  part  of  his  evidence;  and,  while  this 
fraud  was  detected  before  a  final  decree,  all 
proper  efforts  are  alleged  to  have  been  made 
to  discover  the  perpetrator  of  the  fraud,  yet 
It  was  not  discovered  until  after  the  final 
decree.  To  hold,  in  such  a  case,  that  be- 
cause of  these  facts  the  injured  party  has 
estopped  himself  from  asserting  his  rights 
after  the  discovery  of  the  perpetrator  of  this 
fraud,  would  be  to  put  a  premium  upon  Its 
perpetration,  provided  only  it  could  success- 
fully be  concealed  until  a  final  decree  could' 
be  obtained.  The  fraud  complained  of  In 
mis  case  was  not  Involved  in  any  Issue  ot 
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the  former  case,  within  the  meaning  of  the 
law  upon  this  subject.  The  Issues  in  the 
former  case  related  to  matters  between  the 
litigants  arising  prior  to  the  Institution  ot  the 
suit,  and  if  false  swearing,  or  forged  or  mu- 
tilated documents,  had  been  introduced  to 
sustain  or  refute  any  of  these  issues,  to  sus- 
tain a  bin  to  set  aside  the  decree  obtained 
would  necessarily  inTolve  a  trying  of  the 
same  Issue,  and,  In  effect,  would  be  merely 
reopening  the  case  for  the  introduction  of 
newly-discovered  evidence.  But  the  fraud 
complained  of  was  in  the  destruction  of  a 
part  of  the  injured  party's  evidence,  which 
resulted  in  bis  being  prevented  fr<xn  present- 
ing all  of  his  case  to  the  court;  and  while 
there  was  evidence  Introduced  by  both  liti- 
gants tending  to  disprove  any  linowledge  of 
who  the  perpetrator  of  the  fraud  was,  yet 
this  was  not  evidence  upon  any  issue  in- 
volved in  the  case,  although  it  became  a  col- 
lateral issue  in  the  litigation.  The  fraud 
against  which  courts  will  not  grant  relief 
after  final  decree  must  be  a  fraud  perpetrat- 
ed in  the  effort  to  sustain  or  refute  an  issue 
already  In  existence  when  the  fraud  Is  com- 
mitted, and  does  not  consist  of  a  fraud  which 
in  Itself  constitutes  a  distinct  and  new  issue. 
In  the  former  the  fraud  Is  intrinsic,  and  In 
the  latter  extrinsic,  and  collateral  to  the  Is- 
sue then  Involved  in  litigation.  As  we  think 
the  fraud  complained  of  In  this  case  belmigs 
to  the  latter  class  of  cases,  and  hence  may  be 
relieved  against  by  a  court  of  equity  at  the 
instance  of  the  injured  party,  where  he  does 
discover  that  it  was  his  opponent  who,  with 
n  mala  mens,  has  perpetrated  the  fraud,  and 
thereby  secured  an  unconscionable  advan- 
tage, and  where  he  has  not  himself  been 
guilty  of  negligence  or  laches.  Where  per- 
jured testimony,  forgery,  or  fraudulent  pa- 
pers are  introduced  to  sustain  or  refute 
an  issue  then  Involved  in  litigation,  the  op- 
posing litigant  may  very  well  be  held  to  rea- 
sonably anticipate  such  fraud,  and  be  pre- 
pared to  refute  the  same;  and  this  is  the 
holding  of  the  courts.  But  no  one  can  rea- 
sonably be  supposed  to  anticipate  the  fraud- 
ulent mntilation  of  his  evidence  by  his  op- 
ponent after  it  is  filed,  and  prepare  himself 
to  show  the  facts  at  the  trial  of  the  Issue 
relative  to  which  the  evidence  mutilated  has 
been  adduced;  and  the  law  does  not  require 
blm  to  anticipate  or  prepare  for  such  a  con- 
tingency. Spoliation  of  a  paper  in  a  record 
can  never  be  made  an  issue  in  any  case  un- 
til there  is  a  pleading  raising  such  issue,  and, 
where  such  a  fraud  is  discovered  in  a  pend- 
ing case.  It  is  the  duty  of  the  injured  party 
to  inform  the  court  and  use  diligence  in  at- 
tempting to  show  who  the  guilty  party  may 
be,  as  well  as  the  purpose;  but,  if  he  fail 
in  his  efforts  before  a  final  decree  in  that 
case,  he  has  neither  made  the  fraud  an  is- 
sue in  the  case  in  any  proper  meaning  of 
the  word,  nor  has  he  thereby  deprived  him- 
self from  raising  the  issue  by  bill  after  a  final 
decree,  provided  he  Is  not  himself  guilty  of 


negligence  or  laches.  The  decree  of  tJie 
chancellor  is  accordingly  modified,  and  this 
case  is  remanded  for  further  proceedings  not 
Inconsistent  with  this  opinion. 

NEIL  and  BARTON,  JJ.,  concur. 

Affirmed  orally  by  supreme  court,  Matcb 
16,  IflOL 


GRACE  et  al.  v.  NOEL  MILL  OO.  et  at 
(Court  of  Chancery  Appeals  of  Tennessee 
Feb.  26,  1901.) 
CORPORATIONS-DISSOLUTION  —  FRAUDULENT 
MANAQEMBNT     OP     TRUST     PROPERTY— DE- 
SCRIPTION   IN    MORTOAOB  —  MISSTATEMENT 
IN  ADVERTISEMENT— LACHES. 

1.  Proceedings  to  diasolve  a  corporation  were 
begun  in  the  federal  court,  and  certain  stock- 
holders appointed  R.  chairman  of  a  reorganiza- 
tion committee.  An  agsesament  was  paid  to  R. 
to  purchase  the  property  at  the  sale,  title  tu 
be  taken  in  the  committee's  name,  and  a  mort- 
gage thereon  executed  to  M.  to  secure  claimN 
subject  to  which  it  was  sold.  R.  took  the  titif 
in  his  own  name,  and,  on  foreclosure  ot  the 
M.  mortgage,  R.  borrowed  money  from  T.,  the 
money  being  furnished  by  a  few  of  the  stock- 
boldera  who  had  paid  the  assessments,  aod 
satisfied  the  claim,  giving  T.  a  morteage  dne 
on  demand,  without  any  equity  of  redemptioa. 
On  the  foreclosure  of  T.s  mortgage,  three 
weel(8  later,  J.,  who  had  no  interest  in  tbc 
property  to  protect,  but  who  was  the  brother- 
in-law  of  a  stockholder  who  had  furnished 
money  under  the  X.  mortgage,  purchased  tbc 
property,  which  was  immediately  sold  to  a 
corporation,  of  which  R,  was  a  large  stock- 
holder. Some  of  the  stockholders  contributing 
to  the  original  purchase  of  the  property  sued 
such  corporation  to  recover  their  assessments 
and  the  value  of  their  stock  in  the  origiaal 
company.  Held  that,  as  the  purchase  at  fore- 
closure was  not  bona  fide,  the  property  being 
impressed  with  the  trust  character  of  R.'s  hold- 
ing, the  complainants  could  recover  an  interest 
in  the  property  in  the  proportion  that  their 
stock  and  bonds  bore  to  the  stock,  bonds,  and 
assessments  paid  to  purchase  said  property  br 
the  members  who  had  entered  into  the  agree- 
ment to  purchase  the  property. 

2.  A  description  of  property  in  a  mortgage, 
and  in  the  advertisement  for  the  foreclosure 
sale,  as  "the  Noel  Mill  property,  situated  in  the 
Seventeenth  civil  district  of  Franklin  coimty," 
is  sufficient. 

3.  Where  a  number  of  tracts  of  contiguoos 
lands  were  mortgaged  under  one  mortgage,  and 
the  advertisement  in  the  home  newspaper  for 
the  foreclosure  sale  stated  the  incumbrance  on 
one  of  the  tracts  to  be  $5,000,  the  same  iwini: 
only  $500,  such  misstatement  vitiates  the  sale 
of  the  entire  properties,  ail  being  sold  together. 

4.  Where  a  corporation  was  dissolved  by  « 
decree  of  the  federal  court,  another  decree  will 
not  be  entered  against  the  corporation,  in  a 
subsequent  suit  by  the  stockholders  against  the 
purchasers  of  the  corporate  property,  most  of 
whom  were  stockholders  In  the  former  corpon- 
tion,  to  recover  assessments  fraudulently  mis- 
appropriated. 

.5.  A  suit  to  recover  moneys  wrongfully  mis- 
appropriated by  a  trustee,  brought  by  nonresi- 
dents eight  weeks  after  the  fraudulent  transac- 
tions occurred,  is  not_barred  for  laches. 

Appeal  from  chancery  court  Franklin 
county;  T.  M.  McConnell,  Chancellor. 

Suit  by  C.  C.  Grace  and  othera  against  the 
Noel  Mill  Company  and  others  for  the  wind- 
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ing  up  of  the  affairs  of  the  ^^oel  Mill  Com- 
paii7,  and  to  recover  assessments  paid  on 
mortgaged  bonds  of  such  company.  From  a 
decree  of  the  chancellor  both  parties  appeaL 
Case  remanded  for  reference,  and  Judgment 
directed  in  accord  therewith  in  favor  of  the 
complainants. 

Tnmey   &   Turney,    for  plaintiffs.    R.   L. 
Bright  and  Lynch  &  Lynch,  for  defendants. 

WILSON,  J.  This  case  was  argued  before 
us  at  this  place  last  winter,  and  an  opinion 
was  prepared  In  it  a  short  while  before  the 
term  of  the  court  closed.  A  petition  for  a 
rehearing  was  filed,  which  was  granted,  and 
the  cause  remanded  to  the  docket  for  argu- 
ment at  this  term.  It  has  been  again  ar- 
gued, and  we  now  proceed  to  dispose  of  the 
case.  We  do  not  And  with  the  record  our 
opinion  filed  on  the  former  hearing,  and,  in 
order  to  make  our  findings  of  fact  and  con- 
elusions  of  law  intelligible.  It  Is  necessary 
to  state  the  issues  raised  by  the  pleadings, 
the  purport  of  the  decree  of  the  chancellor, 
and  the  errors  assigned  thereto. 

This  bill  was  filed  December  8,  18&7,  by 
complainants,    residents    of    the    states    of 
Georgia  and  Alabama,  in  behalf  of  them- 
selves and  other  stockholders  and  bondhold- 
ers of  the  Noel  Mill  Company,  against  said 
mill  company    and   the    Tennessee    Milling 
Tompany  and  R.  J.  Riddle,  Riddle  being  sued 
in  his  individual  capacity  as  well  as  a  mem- 
ber of  the  Tennessee  Milling  Company,  and 
the  purpose  of  the  bill  was  to  make  the  de- 
fendants liable  to  complainants  for  their  In- 
terest in  the  Noel  Mill  Company,  and  an  as- 
sessment of  their  bonds  paid  by  them  to 
Kiddle  for  the  purpose  of  purchasing  in  said 
property  at  any  sale  that  might  be  made 
thereof.    Summarized,    the    bill    avers:     (1) 
That  the  Noel  Mill  Company  was  chartered 
under  the  laws  of  this  state,  January  2,  1892, 
and  gives  the  names  of  its  Incorporators, 
and  that  the   Teimessee   Milling   Company 
claims  to  be  the  successor  of  the  Noel  Mill 
Company.    (2)  That  the  Noel  Mill  Company 
bad  its  iMrindpal  office  at  Estill  Springs,  in 
Franklin  county,  where  it  purchased  some 
250  acres  of  land  situated  on  bpth  sides  of 
Elk  river,  on  which  it  erected  its  manufac- 
turing plant,  at  a  cost  of  some  $326,000.    (3) 
That  to  complete  its  plant  it  Issued  $150,- 
000  first  mortgage  bonds,  which  were  a  first 
lien  on  Its  properties,  except  145  acres  of  land. 
(4)  That  in  A^U,  1885,  a  bUI,  and  subse- 
quently an  amended  bill,  were  filed  in  the 
(edoal  court  at  Nashville  in  behalf  of  a  num- 
ber at  stock  and  bond  holders  of  the  Noel 
Mill  Company  to  sell  all  its  iHropertles  and 
pay  its  debts,  the  origin  of  said  suit  being 
diasatisfaction  with  the  management  of  the 
mill  and  a  desire  to  wind  It  up  as  a  c<npo> 
ration  and  to  reorganize  it.    (5)  That  many  of 
tbe  stockholders  of  the.  Noel  Mill  Company 
were  also  holders  of  its  mortgage  bonds,  and 
to  protect  their  Interest  a  meeting  was  held. 


at  which  a  committee  was  selected  to  look 
after  the  sale  that  was  expected  to  be  order- 
ed by  the  federal  court,  and  bid  in  the  prop- 
erty, and  hold  it  as  trustee  for  the  benefit 
of  the  parties  in  interest.  The  committee 
selected  at  this  meeting  were  R.  J.  Riddle, 
W.  H.  Weatherly,  and  R.  G.  C.  Love.  (6) 
That  complainants  were  stock  and  bond  hold- 
ers In  the  Noel  Mill  Company,  and  the  bill 
gives  the  stock  and  bonds  of  complainants, 
all  aggregating  $48,000.  (7)  That  their  bonds 
were  turned  over  to  Riddle  to  be  used  by 
him  in  the  purchase  of  the  Noel  Mill  prop- 
erty. (8)  That  when  the  federal  court  order- 
ed a  sale  of  Its  property  complainants  paid 
an  assessment  on  their  bonds  to  Riddle  to 
become  parties  interested  in  the  purchase 
thereunder,  and  the  bill  sets  out  the  amount 
paid  out  by  each  complainant.  The  aggre- 
gate, as  stated  in  the  biU,  is  $1,750.  (9) 
That  among  the  preferred  claims  against  the 
Noel  Mill  Company  was  a  debt  to.  Foster  & 
Crelghton  for  about  $20,000,  It  being  a  me- 
chanic's lien.  The  other  prior  claims,  being 
court  cost,  fees,  taxes,  and  the  assessments 
aforesaid,  were  paid  to  Riddle  tor  the  com- 
mittee to  meet  these  claims.  (10)  That  No- 
vember 21,  1895,  in  the  federal  court  case 
aforesaid,  It  being  styled  "0.  N.  Hood  et  al. 
against  Noel  Mill  Co.  et  al.,"  a  decree  of  sale 
was  rendered,  and  the  clerk  of  said  court 
was  appointed  commissioner  to  make  the 
sale,  upon  the  following  terms:  The  mill 
tract,  upon  which  the  plant  was  located,  for 
$25,000  cash,  balance  on  a  credit  of  6,  12, 
and  18  months;  the  other  tract,  of  some  143 
acres,  for  one-fourth  cash,  balance  on  a 
credit  of  6,  12,  and  18  months.  Notes  were 
to  be  taken  for  the  deferred  payments,  with 
personal  security  and  lien  retained.  The 
mill  tract  and  the  other  tract  were  to  be 
sold  separately.  (11)  That  the  Noel  Mill 
tract  was  covered  by  a  bond  mortgage  to 
secure  $150,000  mortgage  bonds.  (12)  That 
the  claims  superior  to  the  mortgage  bonds 
were  the  Foster  &  (>elghton  Hen  debt  of 
about  $20,000,  counsel  fees,  costs,  etc.,  of  tbe 
federal  court  sale  and  sale  thereunder,  taxes, 
and  the  claim  of  the  trustee  under  the  bond 
mortgage.  (13)  That  a  sale  of  said  Noel  Mill 
property  was  made  under  decree  of  the  fed- 
eral court  on  February ,  1896,  and  It 

was  purchased  by  tbe  committee,  the  stock 
and  bond  holders,  to  wit,  Riddle,  Weatherly, 
and  Lore,  who  bid  $29,000  for  the  mlU  tract, 
paying  In  cash  $25,000,  and  executing  three 
notes,  of  $l,333.33Vi  each,  for  the  deferred 
payments,  and  $100  for  the  45-acre  tract,  of 
which  they  paid  $$5  cash,  and  gave  notes  for 
the  balance,  in  accordance  with  the  terms  of 
the  sale.  (14)  That  in  April,  1896,  follow- 
ing said  sale,  the  committee  aforesaid,  who 
purchased  said  property,  made  a  settlement 
with  B.  T.  Noel  as  to  his  claims  against 
said  property,  and  executed  to  him  a  mort- 
gage on  said  property  to  secure  the  sum 
agreed  to  be  paid  him  in  said  settlement. 
(15)  That  aubsequently,  June  8.  1896.  Riddle, 
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wltbont  the  knowledge  or  consent  of  the  oth- 
er meinbers  of  the  committee,  fraudulently 
entered  Into  and  became  a  party  to  an  agree- 
ment with  the  other  parties  to  said  federal 
court  suit  by  and  under  which  he  assumed 
and  represented  that  he  was  the  purchaser 
of  the  Noel  Mill  property,  and  procured  a 
decree  to  be  entered  in  the  federal  court  in 
said  case  vesting  the  title  In  fee  to  said  prop- 
erty In  him  Individually.  The  substance  of 
the  charges  of  the  bill  In  respect  to  this  mat- 
ter is  that  Riddle  was  not  the  purchaser  of 
said  property,  except  aa  a.  member  of  said 
committee,  representing  complainants  and 
others;  that  he  did  not  pay  for  It,  except 
with  the  means  of  complainants  and  others, 
held  by  him  in  a  trust  capacity;  and  that 
be  should  not  be  permitted  to  avail  himself 
of  any  benefits  of  the  said  decree  vesting 
title  in  him.  (16)  That  the  sum  secured  to 
Noel  under  the  mortgage  executed  to  him  by 
said  committee  was  not  paid  at  its  maturity, 
and  Noel  advertised  the  property  for  sale 
under  his  mortgage,  March  2,  1897.  (17) 
That  Riddle  was  anxious  for  a  sale  under 
the  Noel  mortgage,  and  had  prepared  himself 
to  bid  in  the  property  at  the  sale  thereunder, 
and  acquire  title  thereto  for  himself  or  for 
himself  and  others.  (18)  That  cMnplalnanta 
were  Informed  of  said  sale,  and,  aa  they  had 
come  to  suspect  Riddle's  intentions,  some  of 
complainants  came  to  attend  the  same  under 
the  Noel  mortgage,  prepared  to  protect  their 
interest  and  the  interest  of  others  who  had 
contributed  money  towards  the  purchase  at 
the  federal  court  sale;  that  Riddle  discov- 
ered this,  and  changed  his  purpose,  and  then 
undertook  to  prevent  the  sale  under  the  Noel 
mortgage,  and  to  do  this  settled  with  Noel. 
(19)  That  one  of  complainants  tried  to  get 
information  from  Riddle  as  to  what  had  been 
done  and  what  he  Intended  to  do  for  the 
parties  who  had  contributed  money  to  him 
or  his  committee  to  purchase  at  the  federal 
court  sale,  but  could  get  no  Information  far- 
ther than  that  he  had  mortgaged  the  prop- 
erty to  get  money  to  pay  Noel,  bat  declined 
to  tell  to  whom  he  had  mortgaged  it  or  the 
terms  of  the  mortgage;  that  subsequently 
complainants  learned  that  Riddle  had  mort- 
gaged the  property  to  A.  S.  Thomas  to  secure 
$30,000,  and  this  action  is  assailed  as  fraudu- 
lent on  the  grounds  stated  In  the  bill.  (20) 
That  Thomas,  at  the  Instance  of  Riddle,  im- 
mediately advertised  the  property  for  sale, 
and  it  is  charged  that  the  advertisement  was 
so  defective  as  to  Invalidate  any  sale  made 
thereunder.  The  defects  in  the  advertise- 
ment complained  of  are  pointed  out  in  the 
bill,  and  will  be  noticed  further  <n  in  this 
opinion.  (21)  That  the  so-called  "Tennessee 
Milling  Company"  is  not  entitled  to  the  prop- 
erty, as  it  derives  its  claim  from  Riddle  in 
bis  fraudulent  contrivances.  (22)  That  Rid- 
dle deposited  the  money  he  received  from 
complainants  and  others  to  buy  the  property 
to  his  individual  credit,  and  has  rendered  no 
account  of  said  funds,  and  he  is  called  on 


to  account  (&)  The  Nod  lUIl  Company  is 
wholly  insolvent,  has  ceaaed  to  cany  on 
its  business,  and  ought  to  be  wonnd  np.  and 
its  assets  distributed  to  those  entitled,  as 
the  Tennessee  Milling  CJompany  does  not  ex- 
ist, except  as  the  creature  of  Riddle's  fraud. 
(24)  That  Riddle  was  active  by  letters,  cir- 
culars, and  verbal  and  written  assurances  of 
the  necessity  and  absolute  certainty  of  the 
Investment  of  the  funds  to  be  derived  from 
the  assessment  of  bondholders,  and  which 
went  into  his  hands  for  the  purpose  of  buy- 
ing the  property  for  those  assessed,  but 
which  he  fraudulently  converted  to  his  own 
use.  (25)  That  about  March  30,  1896,  when 
Riddle  was  about  consummating  his  fraud, 
Thomas  O.  Duncan  and  others,  parties  in- 
terested in  the  Noel  Mill,  appeared  upon  the 
scene,  and,  suspecting  the  purposes  of  Rid- 
dle, filed  a  bill  charging,  in  sabstance.  the 
facts  charged  in  this  bill,  and  Riddle,  seeing 
that  he  was  cornered  in  his  unfair  and  dis- 
honest purposes,  settled  with  these  parties, 
and,  while  the  clerk  and  master  was  in  tbe 
act  of  preparing  a  copy  of  the  bill  to  issue.  In- 
duced one  of  the  complainants  to  It  to  call  for 
and  obtain  the  original  bill,  which  was  given 
under  tbe  promise  to  immediately  return 
It,  and  when  the  clerk  and  master  d^nanded 
the  bill,  in  writing  and  also  in  person.  It  was 
absolutely  refused;  and  all  this,  it  is  char- 
ged, was  done  at  the  instance  of  Riddle,  and 
in  furtherance  of  his  fraudulent  design.  It 
is  further  charged,  in  this  connection,  that 
said  bill  is  kept  from  the  records  of  this 
court,  where  it  belongs,  for  the  purpose  of 
aiding  in  concealing  the  dishonest  acts  of 
Riddle  and  his  confederates  in  tbe  fraud. 
(26)  That,  after  all  this,  a  sale  under  the 
deed  of  trust  to  Thomas  was  had,  when  L. 
W.  Jordan,  at  the  instance  of  Riddle,  be- 
came the  pretended  purchaser,  and  after- 
wards, on  April  17,  1897,  said  Jordan  and 
wife,  for  the  recited  and  pretended  consid- 
eration of  $160,000,  conveyed  to  the  Tennes- 
see Milling  Company  the  several  five  tracts  of 
land  and  mill  property  and  machinery  of  the 
Noel  Mill  Company.  It  Is  charged  upon  the 
facts  alleged  that  this  was  but  another  Ihik 
in  the  chain  of  Riddle's  fraud,  and  that  the 
sale  under  the  Thomas  mortgage  was  a  fraud 
as  to  complainants  and  others  interested  in 
the  property,  and  that  in  equity  complainants 
and  others  interested  have  title  to  the  prop- 
erty. The  prayer  of  the  bill,  after  the 
prayer  for  process,  is  that  aa  injunction  issue 
against  Riddle  and  the  Tennessee  Milling 
Company,  enjoining  them  from  conveying,  hi- 
cnmlierlng,  or  in  any  way  interfering  with, 
or  setting  up  any  claim  to,  tbe  property  In 
question,  or  any  part  of  it,  to  the  detriment 
of  the  rights  of  the  complainants;  that  tlie 
sale  under  the  Thomas  deed  of  trust  be  de- 
clared fraudulent  and  void;  that  a  receiver 
be  appointed  to  take  charge  of  sold  prop- 
erty, and  hold  it  and  protect  It,  under  the 
orders  of  this  court;  that  the  deed  procured 
by  defendant  Riddle  from  the  commisslnunr 


Digitized  by 


Google 


Xenn.) 


GRAOB  T.  NOEL  MILL  CO. 


249 


ot  the  federal  conrt  be  decreed  frandrilent 
and  void;  that  the  trust  conveyance  executed 
by  Riddle  to  Thomas  be  declared  void,  and 
the  sale  theretindeF  vacated,  and  that  the  deed 
from  Jordan  and  wife  to  the  Tennessee  Mill- 
ing Company  be  declared  void  and  set  aside; 
that  the  court  direct  a  sale  of  the  Noel  Mill 
property  free  from  the  equity  of  redemption 
upon  the  proper  time;  that  the  proceeds  of 
snle  be  applied  and  paid  out  to  the  parties 
eotitled  thereto  In  the  order  of  their  rights; 
that  defendant  Riddle  be  required  to  render 
an  account  as  trustee  of  the  funds,  stock, 
and  bonds  received  by  him  for  the  purpose 
of  purchasing  said  property  at  the  sale  or- 
dered  by  the  federal  court;  that  the  Noel  Mill 
property  be  wound  up.  Its  property  and  as- 
sets sold,  and  the  proceeds  paid  out  to  the 
parties  entitled.  In  the  wder  of  tfadr  re- 
spective rights.  There  is  also  a  prayer  for 
general  relief.  An  Injunction  issued  under 
the  prayer  of  the  bill. 

The  Noel  Mill  Company,  the  Tennessee 
Milling  Company,  and  R.  J.  Riddle  answered 
the  bill,  February  26, 1898.  We  need  not  set 
out  in  detail  the  averments  of  this  answer, 
'Which  is  quite  lengthy.  It  is  sufficient  to 
say  that  it  puts  in  issue  all  of  the  material 
averments  of  the  bill  upon  which  relief  is 
sought  Riddle  especially  denies  all  fraud, 
and  insists  that  as  a  member  of  the  commit- 
tee, and  fts  its  chairman  appointed  to  loolc 
after  the  interests  of  complainants  and  oth- 
ers in  the  Noel  Mill  property,  he  acted  with 
the  utmost  good  faith,  and  did  everything 
he  could  to  preserve  their  interest.  He  fur- 
ther avers  that  complainants  and  others  were 
notified  of  every  step  that  was  taken,  and 
the  reason  why  they  lost  the  interest  they 
had  in  the  Noel  Mill  property  was  their  refus- 
al to  come  forward  with  the  necessary  means 
to  protect  it.  As  before  stated,  all  the  ma- 
terial or  inculpating  charges  of  the  bill  are 
flenied  by  the  answer,  and  the  answer  is 
Bwom  to;  answer  under  oath  not  being 
waived. 

An  immense  volume  of  proof  was  taken 
In  the  case,  consisting  of  some  12  depositions, 
130  or  140  exhibits,  several  agreements  of 
conngel,  and  a  large  portion  of  the  record  in 
the  federal  court  case  mentioned.  The  cause 
■was  finally  heard  by  Chancellor  McConnell, 
February  1,  1809.  He  decreed,  In  substance, 
ai  fallows:  (1)  That  the  complainants  were 
entitled  to  recover  for  the  money  paid  in  on 
assessments,  as  shown  in  the  record,  to  R.  3. 
Riddle  and  others,  as  a  committee  of  stock- 
holders, and  sets  out  in  his  decree  the  amount 
that  each  complainant  is  entitled  to  recover 
on  this  ground.  (2)  That  complainants  are 
entitled  to  a  lien  on  all  of  the  property 
known  and  designated  as  the  "Noel  Mill 
Property"  to  secure  the  payment  of  their  re- 
ipective  decrees,  and  it  is  provided  that  the 
•warding  of  an  execution  before  any  decree 
ihall  not  In  any  wise  operate  to  waive  their 
Bald  lien.  (3)  That  the  trust  deed  executed 
1)7  Blddle  to  Thomas,  March  1, 1897,  and  that 


the  deed  or  any  conveyance  made  by  said 
Thomas  by  L.  W.  Jordan,  the  alleged  pur- 
chaser of  said  property,  at  a  sale  made  under 
the  Thomas  trust,  and  any  deeds  or  convey- 
ances made  by  said  Jordan  to  the  Tennes- 
see Milling  Company,  are  fraudulent  and 
void,  and  they  are  set  aside  In  so  far  as 
complainants'  rights  are  concerned.  (4)  That 
complainants  are  entitled  to  recover  from 
Riddle  and  the  Tennessee  Milling  Company 
the  value  of  the  bonds  held  by  them,  respec- 
tively, against  the  Noel  Mill  Company,  at  the 
date  of  the  sale  of  said  Thomas  as  trustee  as 
aforesaid;  but,  as  it  did  not  appear  satisfac- 
torily to  the  court  what  the  value  of  said 
bonds  was  at  said  date,  the  cause  was  refer- 
red to  his  master  to  take  and  state  an  ac- 
count, and  show,  first,  what  was  the  cash 
value  of  bonds  held,  respectively,  by  com- 
plainants March  80,  1897,  the  date  of  the 
alleged  sale  under  the  Thomas  trust  deed. 
He  directed  that  in  ascertaining  the  value 
of  said  bonds  the  master  should  fix  the  value 
of  the  entire  property,  showing  the  amount 
of  bonds  then  outstanding,  together  with  any 
other  indebtedness  of  any  character  due  and 
chargeable  against  said  Noel  Mill  Company 
and  its  property.  It  was  further  directed  in 
the  decree  that  in  fixing  the  value  of  the 
property  it  was  not  to  be  its  value  at  forced 
sale,  but  such  value  as  a  buyer  wanting  such 
property  would  be  willing  to  give  to  another, 
and  such  as  an  owner  of  such  property  de- 
siring to  sell  would  be  willing  to  take.  He 
declined  to  decree  that  complainants  were 
entitled  to  recover  the  face  value  or  any  sum 
on  account  of  stock  held  by  them  in  the  Noel 
Mill  Company.  The  master  was  directed  to 
make  his  report  to  the  following  term  of  the 
court  From  this  decree  the  defendants 
prayed  an  appeal  to  the  next  term  of  the  su- 
preme court,  in  so  far  as  said  decree  grants 
any  relief  against  them  or  either  of  them, 
and  their  prayer  for  an  appeal  was  granted. 
Complainants  also  prayed,  and  were  granted, 
an  appeal. 

During  the  term  of  the  court  complainants 
presented  a  petition  to  the  chancellor  asking 
him  to  revoke  that  part  of  the  decree  refer- 
ring the  cause  to  his  master  to  ascertain  the 
value  of  their  bonds  stated  in  the  decree. 
The  predicate  of  this  petition  is  that  such  a 
reference  was  useless,  Inasmuch  as  the  rec- 
ord abundantly  showed  that  the  bonds  were 
worth  their  face  value,  inasmuch  as  the  prop- 
erty was  worth  much  more  than  the  out- 
standing bonds  and  other  Indebtedness.  This 
petition  was  dismissed,  and  from  this  action 
complainants  prayed  an  appeal,  as  well  as 
from  the  original  decree. 

Both  parties  perfected  their  appeal,  and 
have  assigned  errors.  The  errors  assigned  by 
the  defendants  are:  First,  that  the  court 
erred  in  giving  complainants  a  decree  for  the 
amount  of  their  assessment  on  bonds  paid  to 
the  committee  of  which  Riddle  was  chair- 
men; second,  the  court  erred  in  decreeing 
that  complainants  are  entitled  to  recover  the 


Dii 


gitizedbyVjUO^ie 


250 


63  SOUTHWESTERN  REPOKTBE. 


(Tenn. 


value  of  tbelr  bonds  held  by  tbem  against 
the  Noel  Mill  Company;  third,  that  be  erred 
In  ordering  a  reference  to  ascertain  the  value 
of  said  bonds;  fourth,  that  he  erred  in  not 
dismissing  complainants'  bill  without  any  re- 
lief. The  errors  assigned  by  the  complain- 
ants are.  In  effect,  that  the  court  erred  In  not 
giving  them  a  decree  for  the  value  of  their 
stock  in  the  Noel  Mill  Company;  and,  sec- 
ondly, In  not  giving  them  a  decree  for  the 
face  valne  of  the  mortgage  bonds  held  by 
them  against  the  Noel  Mill  Company,  with- 
out waiting  for  a  reference  to  ascertain  their 
value. 

Under  the  pleadings  and  the  issues  raised 
by  the  assignments  of  errors,  we  state  the 
following  material  facts  appearing  In  the 
evidence: 

(1)  In  January,  1892,  the  Noel  Mill  Com- 
pany was  chartered  under  the  laws  of  this 
state.  O.  F.  Noel,  G.  8.  Herbert,  A.  W.  Wills. 
B.  T.  Noel,  and  A.  L.  Landls  were  its  incor- 
porators. B.  T.  Noel  became  Its  president 
and  general  manager.  It  purchased  lands  on 
both  sides  of  Blk  river,  near  Bstill  Springs, 
in  Franklin  county,  this  state,  and  erected 
on  one  of  the  tracts  a  large  flouring  mill,  at 
a  cost  of  some  $135,000.  To  get  money  to 
complete  its  plant,  it  issued  flrst  mortgage 
bonds  on  all  its  properties,  except  one  tract 
of  land,  to  the  amount  of  $130,000. 

(2)  Its  stock  and  bonds  were  taken  to  a 
very  considerabis  extent  by  a  large  number 
of  people  living  In  states  south  of  Ten- 
nessee, and  complainants  were  of  this  num- 
ber, each  complainant  taking  the  teimount  of 
stock  and  bonds  set  out  in  their  bill.  Dis- 
satisfaction arose  among  the  stockholders  as 
to  the  management  of  the  property,  and  It 
may  be  stated.  In  general  terms,  that  defend- 
ant Riddle  was  an  active  member,  antagoniz- 
ing the  <H>eratlon  of  the  property  under  the 
management  of  E.  T.  Noel.  The  result  was 
that  a  bill  was  filed  April  11,  1895,  In  the 
federal  circuit  court  at  Nashville,  Tenn.,  by  C. 
W.  Hood  et  al.,  stock  and  bond  holders  In  the 
Noel  Mill  Company,  in  behalf  of  themselves 
and  other  stock  and  bond  holders,  against 
said  mill  company,  E.  T.  Noel,  the  Fourth 
National  Bank  of  Nashville,  Tenn.,  Walter 
Keith,  and  Foster  &  Crelghton.  This  bill 
made  serious  charges  against  the  conduct  of 
Noel  in  the  management  of  tlie  property. 
The  purpose  of  this  bill  was  to  wind  up  the 
Noel  Mill  Company,  as  an  insolvent  corpora- 
tion, to  have  an  adjudication  of  claims  against 
It  and  their  priorities,  to  pay  its  debts,  and  a 
distribution  of  any  surplus  remaining  among 
those  entitled.  The  complainants  to  the  bill 
here  were  not  personally  parties  to  the  afore- 
said bill  filed  in  the  federal  court.  An  amend- 
ed and  supplemental  bill  was  filed  in  the  fed- 
eral court  November  &,  1895,  and  to  this  bill 
W.  W.  Powers  &  Bro.  appear  to  be  parties 
complainant.  The  other  complainants  here 
do  not  personally  appear  as  complainants  In 
said  federal  court  proceeding.  The  amended 
bill  in  the  federal  court  was  filed  against  the 


'same  parties  as  the  original  bill.  One  of  the 
main  purposes  of  this  amended  bill  in  tbe 
federal  court  was  to  enjoin  a  sale  of  the  Noel 
Mill  properties  advertised  by  Walter  Keith. 
trustee,  in  the  trust  desd  or  mortgage  execut- 
ed to  secure  the  payment  of  the  mortgage 
bonds  i8SU'3d  by  said  Noel  Mill  Company. 
Another  purpose  was  to  enjoin  Foster  & 
Crelghton  from  attempting  to  enforce  any  de- 
cree or  Judgment  they  might  obtain  against 
said  company  on  their  alleged  debt  against 
it,  and  to  compel  them  to  come  In  and  have 
their  claim  adjudicated  in  tbe  federal  court 
A  preliminary  injunction  Issued  under  tbe 
prayer  of  this  amended  bill  in  the  federal 
court. 

(3)  It  is  suiflcient,  for  the  purposes  at  this 
case,  to  state  that  the  bill,  with  its  amend- 
ments, filed  as  aforesaid  in  the  federal  court, 
were  sustained  as  a  general  creditors'  bill  to 
wind  up  the  Noel  Mill  Company  as  an  insol- 
vent corporation,  to  sell  its  properties,  to  pay 
Its  debts,  etc.,  and  a  decree  was  rendered  in 
said  court,  November  21,  18%,  to  this  end. 
This  decree  directs  what  was  known  in  the 
record  as  the  "MIU  Tract,"   containing  about 
180  acres,  to  be  sold  for  $25,000  cash,  the  bal- 
ance on  a  credit  of  6, 12,  and  18  months.    The 
other  tract  was  ordered  to  be  sold  for  one- 
fourth  cash,  balance  on  time,   as  directed 
with  respect  to  tbe  preceding  tract    Tbe 
clerk  of  the  court,  Mr.  Doak,  was  .appointed 
commissioner  to  make  the  sale,  and  he  was 
directed  to  sell  the  tracts  separately.    The 
mill  tract  aforesaid  was  covered  by  the  mort- 
gage or  trust  deed  to  Walter  Keith  made  to 
secure  mortgage  bonds;    the  other  was  not. 
The    decree  adjudicated  that  the   true  and 
rightful  owners  of  mortgage  bonds  were  en- 
titled pro  rata  to  tbe  proceeds  of  the  mill 
tract,  and  the  improvements  thereon,  subject 
to  any  prior  claim  of  Foster  &  Crelghton  or 
other  persons  thereon.   The  decree  further  re- 
cites and  decrees  that  "should  any  bona  fide 
holder  and  owner,  or  holders  and  owners,  of 
any  of  said  bonds,  become  tbe  purchaser  or 
purchasers  of  the  pK^)erty  so  covered  by  said 
mortgage,  said  commissioner  will,  after  such 
prior  claims  or  liens  shall  have  first  been 
ascertained  by  judgment,  decrees,  or  by  agree- 
ment of  the  parties  in  interest,  and  after  de- 
ducting the  amount  of  the  same,  together 
with  all  court  cost,  fees,  charges,  taxei,  and 
other  expenses  Incident  to  tbls  proceeding  al- 
low such  purchaser  or  purchasers  credit  w 
bis  or  tiieir  notes  or  deferred  payments  IT 
said  property  for  their  due  and  proper  pro  raV 
on  the  bonds  and  Interest  coupons  so  bona  fidt 
held  and  owned  by  him  or  them  out  of  the 
proceeds  of  sale."    The  commissioner  was   ^ 
directed  to  take  Immediate   charge   of   the 
property,  to  preserve  and  protect  the  same 
until  he  sold  under  the  decree,  to  pay  Insur- 
ance, taxeSt  and  other  expenditures  neces- 
sary.   He  was  directed  to  report  his  action 
in  the  premises  as  soon  as  practical,  or  to  the 
next  term  of  court    Keith,  trustee  under  the 
mortgage  to  secure  mortgage  bonds,  was  en- 
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Joined  from  proceeding  tinder  the  mortgage, 
and  was  directed  to  surrender  to  Doak,  com- 
missioner, all  the  property  of  the  Noel  Mill 
Company  In  his  hands.  The  court  decreed 
that  the  Noel  Mill  Company  should  be  wound 
up  as  an  Insolvent  corporation,  and  its  afFairs 
finally  settled.  In  Ihat  proceeding,  and  all 
persons  having  claims  against,  or  interest  In, 
said  company  or  its  property  wore  enjoined 
from  instituting  or  prosecuting  any  suit 
against  the  company  except  in  that  cause. 
It  was  further  decreed  that,  "all  such  parties 
are  required  to  come  into  this  court  and  malce 
themselves  parties  to  this  proceeding,  to  the 
end  that  whatever  rights  they  may  have  In 
or  against  said  corporation,  either  as  stock- 
holders, bondholders,  or  otherwise,  shall  be 
fully  adjudicated  and  finally  settled,  and  H. 
M.  Doak,  clerk,  is  directed  to  make  publica- 
tion once  a  w<>ek  for  four  consecutive  weeks 
in  some  newspaper  published  In  Nashville, 
Tenn.,  for  said  injunction,  and  requiring  all 
persons  interested  in  said  corporation  or  its 
property,  whether  stockholders,  bondholders, 
or  otherwise,  to  come  Into  this  court,  and 
make  themselves  parties  to  this  proceeding, 
and  file  their  claims  therein,  and  for  final  ad- 
judication." 

(4)  In  view  of  this  proceeding  In  the  fed- 
eral court,  a  large  number  of  the  stock  and 
bond  holders  of  the  Noel  Mill  Company  re- 
siding in  states  south  of  Tennessee,  and  re- 
siding in  North  Carolina,  January  22,  1896, 
met  in  Atlanta,  Oa.,  to  consult  with  refer- 
ence to  the  proper  steps  to  be  taken  to  pro- 
tect their  interest  in  the  Noel  Mill  proper- 
ties.    Complainants,  either  in  person  or  by 
proxy,  were  present  at  said  meeting.     The 
result  of  the  meeting  was  to  select  B.  J. 
Riddle,  W.  H.  Weatherly,  and  R.  C.  G.  Love 
as   a    committee  to  represent  the  parties. 
Complainants,  January  2,  1896,  each  execut- 
ed to  said  committee  a  power  of  attorney. 
As  a  question  is  made  in  the  argument  as 
to  the  powers,  etc.,  of  the  committee,  we 
here  copy  one  of  said  powers  of  attorney. 
All  were  of  the  same  tenor;  "State  of  Geor- 
gia, CXiunty  of  Ware.    We,  the  undersigned, 
stockholders  and  bondholders  of  the  Noel 
Mill  Co.,  hereby  constitute  and  appoint  R. 
J.  Riddle,  R.  a  O.  Love,  and  W.  H.  Weath- 
erly  as  our  true  and  lawful  agents  and  at- 
torneys In  fact,  and  as  a  committee  of  re- 
organization, to  guard,  protect,  and  enforce 
our  rlKhta  and  Interests,  and  to  vigorously 
proaecnte  the  suit  of  C.  W.  Hood  et  al.  v.  E. 
T.  No^  et  aL,  in  the  U.  S.  circuit  court  at 
Nashville,  to  purchase  the  Noel  Mill  prop- 
erty,  or  any  part   thereof,    provided   they 
deem  it  to  our  interest  to  do  so  at  the  sale 
of  the  same  on  the  10th  day  of  February, 
1S96,  at  Winchester,  Tennessee,  under  the 
decree  of  the  U.  S.  circuit  court  in  said 
salt  at  Nashville,  or  at  the  sale  of  the  prop- 
erty at  any  other  time  under  the  decrees  of 
said  court,  or  at  any  other  valid  sole  of  the 
same^  and  to  bid  and  pay  therefor  such  an 
amount  as  said  committee  may  In  its  dis- 


cretion see  proper,  to  promote  our  mutual 
Interest,  and  to  comply  fully  with  the  terms 
of  the  decree  for  the  sale  of  said  property, 
and  to  otherwise  carry  out  the  objects  of 
this  Instrument,  and  to  effect  the  reorganiza- 
tion herein  contemplated.  We  agree  with 
each  other.  In  the  event  said  property  be 
purchased  by  said  committee,  that  they 
shall  cause  a  new  milling  company  to  be 
Incorporated  and  organized  with  the  power 
of  conducting  a  general  milling  business, 
and  they  are  authorized  and  Instructed  ac- 
cordingly, and  they  shall  thereupon  convey 
said  property  to  said  new  company  on  such 
terms  and  for  such  consideration  as  they, 
said  committee,  may.  In  its  discretion,  deem 
proper  or  necessary  to  our  l)est  Interest,  and 
they  shall  also  pay  all  expenses,  including 
attorney's  fees,  etc.,  necessary  and  proper 
to  be  paid  and  incurred  In  executing  any  of 
the  powers  herein  conferred  upon  them,  and 
th^  shall  be  entitled  .to  a  reasonable  com- 
pensation for  their  services  under  this  in- 
strument. Said  committee  shall  be  also 
fully  authorized  and  empowered  to  do  and 
perform  all  acts,  and  to  execute  and  de- 
liver all  contracts  and  agreements,  neces- 
sary or  proper  to  purchase  said  property, 
to  effect  the  object  of  this  agreement,  and 
the  reorganization  of  said  property,  if  pur- 
chased by  said  committee,  but  said  com- 
mittee shall  not  have  the  right  or  power  to 
bind  or  obligate  us,  or  either  of  us,  per- 
sonally, to  the  payment  of  any  sum  of  mon- 
ey in  carrying  out  the  objects  of  this  pow- 
er and  agreement,  without  our  previous 
written  consent.  A  majority  of  said  com- 
mittee shall  he  at  all  times  authorized  to  act 
and  to  do  all  things  necessary  or  proper  to 
carry  out  the  objects  and  purposes  of  this 
power  and  agreement  and,  in  the  event  of 
the  death  of  any  member  of  said  committee, 
no  title  or  Interest  shall  descend  to  his 
heirs,  estate,  or  representatives,  but  the  title 
to  said  property  shall  vest  and  remain  in 
the  survivors  of  said  committee."  Com- 
plainants turned  over  to  the  committee,  or 
rather  to  Riddle,  chairman  of  the  commit- 
tee, their  stock  and  bonds  in  the  Noel  Mill 
Company,  in  furtherance  of  the  end  con- 
templated in  the  appointment  of  the  com- 
mittee. Octol)er  24,  1895,  complainant 
Grace,  in  writing,  constituted  Riddle  his  at- 
torney In  fact  to  act  and  represent  him  In 
a  meeting  of  the  stockholders  of  the  Noel 
^ilill  Company  to  be  held  in  Atlanta  upon 
the  call  of  said  Riddle,  In  reference  to  an 
agreement  on  the  part  of  the  bondholders 
of  said  company  as  to*  the  sale  and  pur- 
cliase  of  84Id  mill  property,  which,  as  stat- 
ed In  this  power  of  attorney,  was  to  be 
sold  by  the  trustee  for  the  bondholders,  No- 
vember 12,  189.1.  In  this  power  of  attor- 
ney Riddle  was  authorized  and  empowered 
to  sign  and  execute  aU  papers  or  agreements 
necessary  to  effectuate  the  end  desired.  W. 
T.  Lott  and  Ben  Miiliken,  in  October,  1895. 
execifted  a  similar  power  of  attorney  to  corn- 
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plalnaot  Grace,  and  it  appears  that  Grace, 
November  7,  1885,  transferred  these  pow- 
ers  of  attorney  to  Riddle.  It  Is  only  neces- 
sary, In  this  connection,  to  state  that  thesa 
powers  of  attorney  last  referred  to  were  ex> 
ecuted  upon  a  supposition  that  the  Noel 
Mill  properties  would  be  sold  under  the  sale 
adTertlsed  by  Keith,  trustee  under  the  trust 
deed  to  secure  the  mortgage  bonds,  and 
which  sale,  as  before  stated,  was  enjoined 
by  one  of  the  amended  bills  filed  In  the  fed- 
eral court  In  the  case  of  CSL  W.  Hood  et  aL, 
above  referred  to. 

(5)  The  committee  aforesaid,  or  Riddle 
acting  for  It,  called  on  all  the  bondholders 
entering  into  the  Atlanta  movement,  at 
which  said  committee  was  appointed,  to 
pay  an  assessment  of  60  jfer  cent,  ob  tbe 
bonds  held  by  them,  respectively,  to  enable 
the  committee  to  meet  the  requirements  of 
the  sale  of  the  Noel  Mill  properties  under 
the  decree  of  the  federal  court  OompUAn- 
ants  paid  this  assessment.  They  paid  it  un- 
der the  belief  that  it  would  clear  the  mill 
of  debt,  and  leave  the  properties,  If  pur- 
chased by  the  committee,  as  the  properties 
of  the  bondholders  so  paying  said  assess- 
ment This  belief  was  founded  upon  the 
representations  of  Riddle,  doubtless  honest- 
ly made  by  him  at  the  time.  The  assess- 
ment was  paid  on  tbe  Idea  that  if  the  com- 
mittee purchased  the  property  those  pay- 
ing tbe  assessments  would  have  an  Interest 
in  the  property,  upon  its  reorganization, 
equal  to  the  amount  of  their  stock  and  bond* 
in  the  Noel  Mill  Company  and  the  assess- 
ment so  paid.  It  may  be  proi>er  to  state. 
In  this  connection,  that  if  all  the  bondhold- 
ers participating  In  person  or  otherwise,  in 
the  Atlanta  meeting,  or  approving  the  course 
adopted  at  said  meeting,  had  paid  the  60 
per  cent  assessment  on  their  bonds,  the 
committee  would  have  received  money 
enough  and  over  to  pay  the  mill's  valid 
debts,  and  all  tbe  cost  etc.,  Incident  to  the 
federal  court  proceeding  and  sale,  and  the 
taxes  due  on  the  property.  But  a  num- 
ber of  bondholders  failed  to  respond  with 
the  assessment  Kiddie,  however,  acting  for 
the  committee,  collected  under  this  assess- 
ment call  the  sum  of  $30,730.  He  also  col- 
lected on  rents  from  the  property  $600,  mak- 
ing a  total  of  $31,330  available  to  meet  the 
requirements  of  the  federal  court  sale. 

(6)  Doak,  federal  court  commissioner,  ad- 
vertised the  Noel  Mill  property  for  sale  un- 
der the  decree  of  the  federal  court  February 
10,  1806,  at  Winchester,  Franklin  county. 
On  the  day  of  sale  the  Uiddle  committee  and 
a  number  of  stock  and  bond  hoI(iers  In  the 
Noel  Mill  were  present  The  Riddle  commit- 
tee bid  In  the  property  at  the  price  of  $29,- 
100,  bidding  $29,000  for  the  mill  tract  etc., 
and  $100  for  the  other  tract  Tbey  paid  the 
cash  payment  requlrecf  imder  the  terms  of 
the  sale,  and  executed  notes  for  the  deferred 
payments.  The  weight  of  the  evidence  is 
that  Blddl«,  as  the  chairman  of  the 'com- 


mittee, notified  all  parties  represented  by 
them  of  this  purchase  by  a  letter  of  the  fol- 
lowing tenor:  "Annlstcm,  Ala.,  Feb.  IB,  1886. 
Deer  Sir:  I  notified  yoo  from  Winchester 
on  day  of  sale  that  I  had  bought  tbe  min 
for  the  Southern  bondholders-^thls  Induded  a 
few  stockholders,  also,  who  agreed  to  put 
in  amount  of  cash— for  $28,100.  The  price 
paid  was  for  the  entire  property,  dear  of  all 
incumbrances.  Including  bonds,  mechanics' 
liens,  and  everything.  This  sale  has  to  be 
caafirmed  by  the  courts,  which  I  am  afraid 
will  not  be  done,  as  the  property  was  sold 
at  such  a  great  sacrifice.  The  committee 
will  not  do  anytbing  further  with  the  prop- 
erty until  the  sale  is  confirmed.  If  it  Is  not 
confirmed,  it  will  be  sold  over  again  without 
readverUsIng;  but  we  will  have  due  notice, 
and  win  be  on  hand  to  see  that  It  does  not 
slip  through  our  fingers  for  nothing.  The 
cash  payment  had  to  be  made,  all  of  which 
will  be  returned  to  us  should  we  not  get 
It  next  time.  We  feel  that  things  are  In  bet- 
ter shape  now  than  they  have  ever  been 
before,  and  we  shall  leave  no  stone  un- 
turned to  maintain  oar  rights  in  the  prem- 
ises. I  will  try  and  keep  you  fully  advised 
as  to  what  is  done  or  proposed  to  be  done. 
Respectfully,  R.  J.  Riddle,  Ghahrman." 

April  17,  1806,  the  committee,  Blddle, 
Weatherly,  and  Love,  executed  a  note  to  E. 
T.  Noel  for  $18,600,  and  /ipril  23,  1886,  gave 
him  a  mortgage  on  the  Noel  Mill  property  to 
secure  it  Tbe  said  mortgage  and  note  are 
as  follows:  "For  and  in  consideration  of  the 
sum  of  five  dollars  to  us  in  hand  paid,  the 
receipt  whereof  Is  hereby  acknowledged,  and 
the  further  consideration  hereinafter  men- 
tioned, we,  R.  J.  Riddle  and  W.  H,  Weath- 
erly, of  Calhoun  county,  Alabama,  and  R.  CL 
Q.  Love,  of  Gaston  county.  North  Carolina, 
have  bargained  and  sold,  and  do  hereby 
transfer  and  convey,  to  B.  T.  Noel,  of  David- 
son county,  Tennessee,  that  certain  body  of 
land  lying  In  district  No.  17,  in  Franklin 
connty,  Tennessee,  known  as  the  'Noel  Mill 
Property,'  being  the  same  lands  purchased 
by  R.  J.  Riddle  at  judicial  sale  thereof  made 
on  the  10th  day  of  February,  1806,  in  the 
cause  then  pending  In  the  circuit  court  of 
the  United  States  for  the  Middle  division  of 
Tennessee,  entitled  'C.  W.  Hood  et  al.  v. 
Noel  Mill  Co.  et  al.,'  No.  8,060,  pursuant  to 
the  decrees  rendered  therein,  recorded  bi 
Book  AA,  pages  SlO-317,  on  the  minutes  of 
said  court,  and  which  are  more  particularly 
described  as  foUovra:  No.  1,  Mill  tract.  A 
certain  tract  or  parcel  of  land,  situated,  lying, 
and  being  In  the  17th  civil  district  of  Frank- 
lin county,  Tennessee,  beginning  at  a  rock  and 
pointers  northeast  corner  of  Dr.  Wm.  Estill's 
land,  and  comer  of  a  tract  of  land  sold  by 
A.  S.  Oolyar  to  Allen  Mason;  thence,  along 
said  Mason's  line,  north  51^  degrees  east 
passing  an  oak  at  30  x>oIes,  in  all  31  poles, 
to  Elk  river;  thence,  up  the  river,  N.,  14  de- 
grees W.,  23  poles;  north,  30  degrees  B.,  23 
poles;    north,  M  degrees  E.,  26  poles;   N., 
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37  dcereefl  B.,  23  poles,  to  a  leaning  red  oak 
•tanding  on  the  west  bank  of  the  aald  rlTer, 
Bald  Mason's  northeast  comer;  thence  north, 
G6  degrees,  to  a  post  oak  and  stake,  8^  poles 
E.  of  the  rlTer;  thence  S.,  4  degrees  B!.,  119 
poles  and  19  Unka,  to  a  stake;  <N.,  61^  de- 
grees E.,  2  ii/ts  poles,  from  a  blad:  oak  and 
cedar  pointers  standing  at  the  sonth-west  cor- 
ner of  Blchard  8.  Corn's  field);  thence  north, 
87%   degrees   east,   32   poles,    to    a    stake; 
thence  south,  16  degrees  vest,  81  poles,  to 
a  stake  and  comer,  now  down,  below  the 
west  abutment  of  the  dam;  thence,  down  the 
ilrer,  south,  72  degrees  east,  47  poles,  to  a 
point  opposite  an  elm  standing  on  the  west 
bank  of  the  river,  on  the  east  side  of  the 
loop;   tbence,  across  the  loop,  south,  90  de- 
grees west,  60  poles,  to  the  river;    thence, 
down  the  same,  north,  15  degrees  W.,  66 
poles,  to  the  railroad  bridge;    thence,  with 
said  road.  N.,  12  degrees  W.,  40  poles;   N., 
18  degrrees  W.,  33  poles,  to  a  stake.  Dr.  Wm. 
EstiU's  east  boundary;    thence  north,  6  de- 
grees E.,  13%  poles,  to  the  beginning.    There 
are  26  acres  2  roods  and  17  poles  north  of 
the  race  and  west  of  the  river,  induding 
100  feet  adjoining  the  railroad;  ten  acres  In 
the  lo49  south  of  the  race,  and  31  degrees 
cne  rood  and  17  poles  east  of  the  river;  up- 
on which  said  tract  of  land  is  located  the 
mill  site,  the  mill  bnlldlng,  machinery,  mill- 
dam,  engines,  boilers,  and  equipments  of  the 
plant  of  the  Noel  Mill  Co.,  for  the  manufac- 
ture of  floor,  et  cetera.;    also  the  railroad 
tracks  and  the  side  tracks  connecting  the 
plant,   and  the  side  tracks  connecting  the 
plant  of  the  Noel  Mill  Co.  with  the  main 
stem  of  the  Nashville,  Chattanooga  &  St 
Louis  By.  Co.,  registered  in  register's  office, 
Franklin  county.  Book  16,  p.  293.    Second. 
A  tract  of  land  beginning  at  a  rock  In  the 
center  of  the  lane  leading  to  Estill  Springs; 
ninoing  thence  south,  two  degrees  west,  46 
poles,  with  a  cross  fence,  to  a  stake;  thence 
south.  41  deg^rees  west,  4  poles,  to  a  stake; 
thence  south,  18  degrees  west,  30  poles,  to 
a  cedar  on  the  bank  of  the  river;    thence 
south,  64  degrees  east   73  poles,  with  the 
mennderings  of  the  river,  to  a  beech;  thence 
north,  45%  degrees  east  82  poles,  to  a  dead 
red  oak;    thence   north,    6%   degrees   west 
i3.\(,  poles,  to  a  stake  in  the  center  of  the 
road;  thence  north,  71  degrees  west,  20  poles, 
with  the  road,  to  a  stake;    thence  north, 
85'^  degrees  west  63  poles,  to  the  beginning, 
— containhig  58  acres,  more  or  less;    said 
piece  of  land  lying  on  the  east  side  of  Elk 
river    from    Estill    Springs,    and    formerly 
known  as  part  of  the  Dick  Corn  farm,  being 
■ame  bought  of  J.  A.  and  S.  C.  Holt  by  deed 
dated  April  2,  18&4,  registered  register's  of- 
fice, Franklin   county.   Book  — ,  page  — . 
Third.  A  tract  lying  and  being  In  the  17th 
district  of  said  county,  on  Elk  river,  begin- 
ning at  a  red  oak  and  cedar  comer,  the  same 
being  the  common  comer  of  K  T.  Nod  tract 
sad  the  J.  J.  Davis  tract;    running  thence 
north,  2%  degrees  east.  958  feet  to  the  cen- 


ter of  the  lane;  thence  north,  S6  degrees 
east  926  feet  to  a  planted  corner  stone; 
•  thence  southwardly  760  feet  to  a  stake  at 
the  end  of  the  earth  dam;  thence  south,  50 
d^rees  west  792  feet,  to  the  beginning  cor- 
ner,—containing  19  acresf  the  same  toeiag  a 
part  of  the  south  end  of  a  tract  of  land 
of  50  acres  deeded  to  Mrs.  Mary  J.  Davis 
by  W.  B.  Holt  and  wife,  Dec  9,  1892,  and 
of  record  In  Book  17,  pages  120  and  121, 
register's  office,  Franklin  county,  Tenn.,  and 
being  same  tract  deeded  to  Noel  Mill  Co.  by 
J.  3.  Davis  and  wife  by  deed  dated  July  6, 
1803,  register's  office,  Franklin  county,  Ten- 
nessee, Book  P.  Fourth.  A  tract  lying  and 
being  in  the  17th  civil  district  of  said  county, 
beginning  at  a  stake  with  red  oak  and  hick- 
ory pointers,  the  same  being  the  comer  of 
a  tract  of  land  sold  to  Mrs.  Mary  3.  Holt; 
running  thence  east  74  poles,  along  the  Davis 
line,  to  a  stake;  thence  north  90  poles,  along 
the  Oossage  line,  to  a  rock  on  an  embank- 
ment; thence  east  111  iwles,  to  a  stake; 
thence  north,  with  Gtossage's  line,  132  poles, 
to  Elk  river;  thence  down  said  river  to  a 
large  water  oak  comer,  on  a  line  known  as 
the  'Old  Carter  Line,'  the  same  being  the 
point  where  the  E.  T,  Noel  line  crosses  the 
river;  thence  east  8  poles,  to  a  stake  and 
pointers,  the  N.  E.  comer  of  the  E.  T.  Noel 
tract;  thence  south  4%  poles,  to  the  begin- 
ning, containing  106  acres,  more  or  less,  and 
being  the  same  bought  by  Noel  Mill  Co.  of 
G.  W.  and  N.  C.  Com  by  deed  dated  July 
6.  1893,  register's  office,  Franklin  county, 
Book  — ,  page  — .  Fifth.  A  certain  tract 
of  land,  situated  In  the  17th  dvU  district 
of  Franklin  county,  Tenn.,  beginning  of  a 
stake,  being  the  southwest  comer  of  the 
tract  this  day  conveyed  by  the  Noel  Mill 
Co.,  being  the  southwest  comer  of  said  tract; 
thence  south,  1%  degrees  east  86%  poles,  to 
a  rock,  with  two  small  hickories  and  sour- 
wood  pointers,  on  the  north  side  of  a  small 
ridge;  thence  south,  87%  degrees  west,  63% 
poles,  to  a  stake  in  a  small  branch;  thence 
noi-th,  %  degree  east  86  */4  poles,  to  a  stone 
in  a  ditch  or  levee  in  G.  W.  Corn's  line; 
thence  north,  88%  degrees  east  63%  poles, 
to  the  place  of  beginning,— containing  34 
acres  and  68  square  poles;  being  the  same 
conveyed  to  Noel  Mill  Co.  by  T.  J.  Gossage 
and  wife  by  deed  dated  Aug.  20,  1884,  and 
registered  in  Book  18,  pages  188-189,  regis- 
ter's office,  Franklin  county,  Tennessee.  The 
foregoing  several  tracts  of  land  Include  all 
the  lauds  of  Noel  MIU  Co.  at  or  adjacent  to 
said  mill  lands.  Out  ef  the  foregoing  tracts 
Is  excepted  and  excluded  a  certain  tract  of 
land  conveyed  by  Noel  Mill  Go.  to  T.  J.  Gos- 
sage by  deed  dated  Aug.  20,  1894,  of  36  acres 
and  80  square  poles,  for  description  of  which 
see  deed  to  Gossage,  recorded  Book  — ,  page 
— ,  register's  office  of  Franklin  county,  Ten- 
nessee. To  have  and  to  hold,  together  with 
the  mill  and  other  improvements  thereon, 
to  the  said  K  T.  Noel,  his  heirs  and  assigns, 
forever;   and  we  do  covenant  with  him  that 
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we  are  lawfully  seised  of  said  land,  and 
have  a  good  right  to  convey  It,  and  that  we 
will  warrant  the  title  thereto  against  all' 
persons  claiming  through  or  under  as,  in 
any  capacity  whatsoever,  but  we  do  not  war- 
rant It  further  or  otherwise.  But  this  con- 
veyance Is  made  upon  the  following  condi- 
tions and  for  the  following  purposes,  namely: 
We  have  this  day  executed  and  delivered  to 
the  said  K  T.  Noel  a  promissory  note  in 
the  words  and  figures  following,  namely: 
fl9.500.00.  Nashville,  Tenn..  April  17th, 
1806.  Six  months  after  date  we  promise  to 
pay  to  the  order  of  E.  T.  Noel  the  sum  of 
nineteen  thousand  five  hundred  dollars,  with 
Interest  from  date  at  the  rate  of  six  per 
cent  per  annum,  for  value  received.  R.  jr. 
Riddle,  W.  H.  Weatherly,  R.  C.  G.  Love, 
Committee,'  etc.  The  payment  of  this  note 
Is  desired  to  be  made  certain  and  secure. 
Now,  if  we  pay  the  said  note,  or  cause  It  to 
be  paid,  according  to  the  terms  and  tenor 
thereof,  then,  and  in  that  event,  this  con- 
veyance shall  be  utterly  null  and  void,  and 
the  title  to  said  property  be  and  remain  as 
It  was  before  this  conveyance,  without  any 
release  or  reconveyance  whatsoever,  but  oth- 
erwise It  shall  be  and  remain  In  full  force 
and  effect.  But  It  we  fall  to  pay  said  note 
when  due  as  aforesaid,  or  any  part  thereof, 
according  to  the  terms  above  expressed,  then, 
upon  such  default,  this  conveyance  remains 
In  full  force  and  effect;  and  the  said  B.  T. 
Noel  Is  hereby  authorized  and  empowered, 
upon  giving  thirty  days'  notice  by  weekly 
publication  In  some  newspaper  published  in 
Franklin  county,  Tennessee,  and  also  In  Da- 
vidson county,  Tennessee,  to  sell  said  prop- 
erty at  the  court-house  door  In  said  Franklin 
county,  to  the  highest  bidder  for  caah,  and 
free  from  the  equity  of  redemption,  and  the 
said  E.  T.  Noel  Is  authorized  to  make  a  deed 
to  the  purchaser.  He  or  bis  personal  rep- 
resentatives may  bid  at  any  sale  under  this 
conveyance,  and  we  agree  to  keep  all  the 
buildings  on  said  property  Insured  In  some 
reliable  fire  Insurance  company  or  compa- 
nies, for  the  sum  of  |10,000,  until  the  sum 
herein  secured  Is  fully  paid,  and  to  have 
the  loss  made  payable  on  the  policy  to  the 
use  of  said  Noel  for  the  benefit  of  the  own- 
ers and  holders  of  the  debt  herein  secured. 
We  agree  to  pay  all  taxes  and  assessments, 
and  to  pay  them  when  due,  and,  in  case  we 
fail  to  do  either,  then  said  Noel  or  the  cred- 
itors herein  secured  may  do  either,  and 
charge  and  treat  the  amount  so  expended  as 
part  of  the  debt  herein  secured.  In  case  of 
sale  under  this  Instrument,  the  proceeds  will 
be  applied  as  follows:  First,  to  pay  all  the 
costs  and  charges  of  executing  and  protect- 
ing this  trust.  Including  attorney's  fees,  and 
the  expenses  of  any  litigation  which  may 
arise  on  account  of  the  execution  and  en- 
forcement of  this  trust;  second,  to  pay  said 
debt,  or  any  balance  thereof,  then  remaining 
unpaid;  third,  the  residue  to  be  paid  to  us  or 
as  we  in  writing  may  direct    This  23d  day 


of  April,  1896.  R.  J.  Riddle.  W.  H.  Weath- 
erly. R.  C.  G.  Love."  This  instrument  was 
received  for  registration  in  Franklin  county, 
June  12,  1896. 

It  appears  that  Foster  &  Crelghton  filed 
their  petition  In  the  case  of  C.  W.  Hood  et 
al.  against  the  Noel  Mill  Company  et  at 
to  reopen  the  biddings  for  the  sale  of  the  mill 
properties  made  by  Doak,  commissioner,  as 
hereinbefore  recited,  and  which  sale  he  bad 
reported  to  the  court  In  view  of  the  atti- 
tude of  Foster  &  Crelghton,  counsel  rep- 
resenting the  complainants  In  the  case  of 
0.  W.  Hood  et  al.,  and  Foster  &  Crelghton, 
B.  T.  Noel,  the  Noel  Mill  Company,  and  R. 
J.  Riddle,  June  8, 1896,  entered  into  an  agree- 
ment which  was  made  the  decree  of  the 
court  in  said  case.  We  copy  the  same  en- 
tire, and  the  decree  of  said  court  based  there- 
on. Inasmuch  as  complainants  in  the  petition 
to  rehear  filed  In  this  case  complain  of  our 
opinion  filed  at  the  last  term  touching  upon 
it:  "C.  W.  Hood  et  al.  v.  Noel  Mill  Co. 
et  al.  Pending  in  the  United  States  Gircnit 
Court  at  Nashville,  Tennessee.  Whereas,  it 
appears,  and  It  Is  agreed,  that  the  bid  of  $29,- 
100.00  of  R.  J.  Riddle  for  what  Is  known 
as  the  'Noel  Mill  Property,'  sold  in  the  above 
cause,  on  the  10th  day  of  February,  1896, 
is  not  sufficient  in  amount  to  cover  the  ex- 
penses and  attorney's  fees  Incident  to  this 
proceeding,  the  amount  of  compensation  de- 
manded by  Walter  Keith,  trustee,  and  the 
debt  and  Hen  of  Foster  &  Crelghton  against 
the  Noel  Mill  Co.  and  its  property,  as  claimed 
by  them,  and  as  decreed  to  them  by  the 
chancery  court  of  Davidson  county,  Tennes- 
see; and  whereas,  for  the  protection  of  their 
said  debt  against  the  payment  of  said  ex- 
penses, fees,  and  compensation,  and  to  pre- 
vent the  same  from  being  trenched  upon 
for  the  payment  of  said  expenses,  fees, 
etc.,  the  said  Foster  &  Crelghton  did  recent- 
ly file  their  petition  In  the  above  cause  to 
reopen  the  biddings  upon  said  property,  and 
to  advance  the  bid  of  said  Riddle  for  the 
same;  and  whereas,  the  said  Foster  &  Crelgh- 
ton have  agreed,  and  do  hereby  agree,  with 
complainants  to  accept  the  sum  of  $20,600 
as  a  full  compromise  and  settlement  of  their 
said  claim  and  lien  against  said  Noel  Mill 
Co.  and  its  property,  provided  the  payment 
of  said  sum  is  made  secure  and  certain  to 
them  out  of  the  proceeds  of  the  sale  of  said 
property,  to  be  confirmed  to  said  Riddle  on 
condition  he  will  agree  to  give  for  the  Noel 
Mills  and  the  Noel  Mill  tract  the  sum  of  $33,- 
SOO,  and  to  Increase  his  bid  to  that  extent,  so 
as  to  cover  and  make  certain  the  payment 
of  said  expenses,  fees,  compensation,  and 
of  said  sum  of  $20,500  and  interest  there- 
on from  this  date  to  Foster  &  Crelghton, 
which  said  Riddle  is  willing  and  hereby 
agrees  to  do:  Now,  therefore.  In  considera- 
tion of  the  premises:  (1)  The  said  R.  J. 
Riddle  has  agreed  to  advance  and  raise  his 
bid  or  price,  and  does  hereby  advance  and 
increase  his  bid  and  the  purchase  price,  for 
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what  is  known  as  the  'Noel  Mills'  and  the 
•Xoel   Mill  Tract"   (described  as  tract  1   In 
the  decree  of  sale),  to  said  stun  of  $33,500, 
twenty-flve  thousand  of  which  has  already 
been  paid  Into  court  in  cash  under  the  for- 
mer decree  of  sale,  and  to  execute  his  two 
individual  notes  H.  M.  Doak,  commissioner, 
both  dated  Feb.  10,  1896,  date  of  said  sale, 
one  for  $5,666%,  payable  at  twelve  months 
from  date,   the  other  for  $2,833i^,  payable 
at  eighteen  months  from  date,  both  bearing 
interest  from  date,  for  tbe  balance  of  said 
porchase  money,  being  $8,600  in  amount,  all 
of  wblcb  has  been  done;  such  notes  to  be 
secured  by  an  express  lien  retained  on  said 
property  as  provided  in  said  decree  of  sale, 
and  to  be  takoi  by  said  commissioner  as  a 
substitute  for,  and  in  lien  of,  the  purchase- 
money  notes  of  said  Riddle,  now  held  by 
him,  said  Doak,   and   said  latter  notes  it 
is  agreed  shall  be  surrendered  by  him  to  said 
Riddle,  canceled.    And  it  Is  agreed  that  sale 
of  said  proi)erty  sball  be  confirmed  to  him 
by  the  court  at  his  Increased  bid  of  $33,500. 
(2)  Foster  &  Creighton  agree  to  acc^t  said 
sum  of  $20,500,  with  Interest  thereon  from 
this  date,   and  the  cost  of  this  litigation 
against  Noel  Mill  Co.  In  the  chancery  court 
of  Davidson  county,  Tennessee,  in  full  com- 
promise and  settlement  of  all  their  debts^ 
demands,  and  liens  against  said  Noel  Mill 
Co.  and  its  property,  said  sum  and  interest 
to  be  paid  out  of  the  proceeds  of  tbe  sale 
of  said  property  after  the  payment  of  costs, 
expenses,   fees  of  complainants'   attorneys, 
and  any  other  priw  charges  on  said  funds; 
and  said   Foster   As   Creighton   hereby   dis- 
miss their  petition  and  application  to  re- 
open and  advance  said  biddings.     (3)  It  is 
further  agreed  that  this  agreement  shall  be 
made  the  decree  of  the  court  In  said  cause, 
and  that  the  court  shall  make  such  decree 
or  decrees  thereon  as  may  be  necessary  and 
proper  to  carry  the  same  Into  effect.    June 
8, 1896.    Watklns  &  Latimore,  R.  L.  Bright, 
Sols,  for  Complainants.    J.  C.  Bradford,  fo^ 
Foster  &  Creighton.    Vertrees  &  Vertrees, 
Sola.  B.  T.  Noel.    Noel  MiU  Co.,  by  B.  T. 
Noel,  President    R.  3.  Riddle." 

On  the  day  that  this  agreement  was  filed 
In  said  fMeral  court  it  made  the  following 
decree:  "This  cause  came  on  to  be  further 
beard  on  this  8th  day  of  June,  1896,  before 
tbe  Hon.  O.  D.  Clerk,  one  of  the  district 
Judges  of  tbe  United  States,  whose  incom- 
petency to  sit  In  this  cause,  if  any  there 
sbonld  be,  is  hereby  expressly  waived  by  all 
tbe  parties  in  Interest,  on  the  report  of  H. 
M.  Doak,  commissioner,  of  tbe  sale  made  by 
btan  of  tbe  property  of  tbe  Noel  Mill  Co.,  as 
beretofore  decreed  by  this  court,  which  re- 
port Is  in  the  words  and  figures  following: 
[Tbe  decree  directs  said  report  to  be  copied 
as  a  part  of  It]  And  tbe  cause  coming  on 
farther  to  be  heard  upon  the  agreement  in 
"Tithg  signed  by  tbe  parties,  here  to  the 
conrt  exhibited,  and  which  Is  in  words  and 
iKOies  following:    [Tben  follows  tbe  agree- 


ment above  copied.]  In  consideration  of 
which  agreement  the  court  is  pleased  to  or- 
der, adjudge,  and  decree  that  the  same  shall 
not  only  constitute  a  part  of  the  records  and 
papers  In  this  case,  but  tbe  same  is  made  a 
decree  of  the  court  touching  the  matters 
therein  embraced.  And  the  court  Is  further 
pleased  to  order,  adjudge,  and  decree,  that 
the  Increased  bid  of  $33,500  of  R.  J.  Riddle 
for  said  property  be,  and  tbe  same  is  hereby, 
accepted  by  the  court,  and  tbe  sale  of  the 
said  property  to  him  at  that  price  is  hereby 
ratified  and  confirmed.  It  Is  also  ordered 
and  decreed  that  H.  M.  Doak,  commissioner, 
accept  said  two  notes,  aggregating  $8,500, 
for  the  balance  of  said  purchase  money,  and 
collect  tbe  same  when  due,  and  surrender  to 
said  Riddle  his  said  notes  now  held  by  bim, 
said  Doak,  and  heretofore  executed  to  him 
by  said  Riddle  when  said  property  was  first 
bid  off  by  him;  also  that  an  express  lien 
upon  Noel  Mills,  and  what  is  known  as  the 
'Noel  Mill  Tract'  being  tbe  same  on  which 
the  Noel  Mills  is  situated.  Is  hereby  retained 
to  secure  the  payment  of  the  said  two  notes 
for  $8,500,  and  the  interest  thereon,  and  said 
purchaser,  R.  J.  Riddle,  shall  have  the  privi- 
lege of  paying  said  notes,  with  accrued  in- 
terest at  any  time  before  the  maturing  there- 
of; and  It  Is  ordered,  adjudged,  and  decreed 
by  the  court  that  said  H.  M.  Doak,  special 
commissioner,  will  make  and  execute  to  said 
R.  J.  Riddle  a  deed  to  tbe  property  of  the 
Noel  Mill  Co.  purchased  by  him  under  tbe 
former  decree  of  this  court,  as  well  as  under 
this  decree,  retaining  an  express  lien  In  said 
deed  to  secure  tbe  payment  of  said  notes  for 
the  balance  of  tbe  purchase  money  for  same 
property.  It  is  further  ordered  and  decreed 
that  after  tbe  payment  of  the  expenses  Inci- 
dent to  this  proceeding,  including  the  expens- 
es of  taking  care  of  the  property,  and  of 
Insuring  and  selling  the  same,  and  tbe  pay- 
ment of  a  commission  or  compensation  of 
$1,000  to  said  Doak,  and  also  after  the  pay- 
ment of  the  sum  of  $3,500  to  the  attorneys 
of  complainants,  as  hereinafter  provided,  the 
said  Doak,  commissioner,  will  pay  the  bal- 
ance of  cash  payment  of  $25,000,  heretofore 
paid  to  him,  to  Foster  &  Oreighton,  or  to  J. 
C.  Bradford,  their  attorney  of  record.  In  part 
satisfaction  of  their  said  debt  of  $20,500.  and 
he  will  also  pay  to  said  parties,  or  to  said 
Bradford,  their  attorney,  the  amount  of  cost 
accrued  In  the  chancery  court  of  Davidson 
county,  Tennessee,  In  tbe  litigation  or  suit 
of  tbe  said  Foster  &  Creighton  against  the 
Noel  Mill  Co.;  and  the  balance  of  said  debt 
of  $20,000  due  to  Foster  &  Creighton,  with 
Interest  thereon,  will  be  paid  by  said  Doak, 
commissioner,  to  said  Foster  &  Creighton,  or 
J.  O.  Bradford,  attorney,  out  of  the  balance 
of  the  purchase  money  In  this  cause  when 
collected.  It  is  further  ordered  that  before 
making  any  of  said  payments  upon  the  said 
debt  of  Foster  &  Creighton,  said  Doak,  spe- 
cial commissioner,  will  pay  to  Watklns  A. 
Latimore,  attorneys,  the  sum  of  $1,750,  in  full 
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of  fees  due  them  for  their  services  In  this 
cause;  to  R.  L.  Bright,  in  full  of  his  oinra 
fees  aud  those  of  De  Witt,  Bright  &  White- 
side, for  their  services  in  this  cause,  the  sum 
of  11,000;  and  to  D.  C.  BlacliweU  the  sum  of 
1750,  lilcevrise  In  full  of  bis  services  in  this 
cause,— talUng  and  filing  the  proper  receipts 
from  said  attorneys  and  other  parties  for  the 
payments  so  made  to  them  hereunder.  It  Is 
further  ordered,  adjudged,  and  decreed  that 
said  sum  of  $20,500,  and  interest  thereon, 
shall  be  in  full  satisfaction  and  settlement 
of  all  claims  and  demands  and  liens  of  said 
Foster  &  Creighton  against  the  Noel  Mill  Ck>. 
and  its  property,  as  provided  by  the  terms  of 
said  above  agreement  It  Is  also  ordered, 
adjudged,  and  decreed  that  said  Doak,  com- 
missioner, before  mal{.ing  any  of  said  pay- 
ments to  Foster  &  Creighton,  or  their  attor- 
ney, will  pay  to  E.  T.  Noel,  or  to  Vertrees 
&  Vertrees,  his  attorney  of  record,  the  sum 
of  $1,200,  taxes  paid  by  him,  said  Noel,  on 
the  property  of  the  Noel  MiU  Oo.,  pending 
this  litigation;  the  court  being  of  opinion 
that  said  taxes  take  priority  over  the  claims 
of  said  Foster  &  Creighton.  It  further  ap- 
pearing, from  the  admission  and  agreements 
of  parties  made  in  open  court,  that  this  suit, 
so  far  as  the  same  seeks,  by  the  original  and 
first  and  second  amended  and  supplemental 
bills,  the  recovery  or  any  relief  against  E. 
T.  Noel,  O.  F.  Noel,  B.  B.  Stahlman,  B.  0. 
Falrdoth,  and  A.  L.  Landis,  or  any  of  them, 
upon  any  grounds  or  account  whatsoever,  for 
the  use  of  complainants  or  the  Noel  Mill  Co., 
or  any  of  its  creditors,  has  been  compromised 
and  settled,  and  that  the  same  shall  be  dis- 
missed upon  the  merits  as  to  all  claims  and 
demands  therein  made  against  said  defend- 
ants or  any  of  them.  It  is  therefore  order- 
ed, adjudged,  and  decreed  accordingly,  and 
to  the  effect  and  extent  above  stated,  said 
original  and  amended  bills  and  this  suit  are 
hereby  dismissed.  And  it  is  further  ordered 
and  decreed  that  all  the  assets  and  property, 
claims  and  demands,  outstanding,  of  the  Noel 
Mill  Co.,  or  to  be  due,  and  shall  be  assigned 
and  transferred,  to  said  R.  J.  Riddle,  the  pur- 
chaser under  the  decrees  of  sale  heretofore 
and  now  pronounced  in  this  cause,  for  the 
use  of  the  bondholders  and  stocltholders  of 
the  said  Noel  Mill  Co.  represented  by  him, 
or  jointly  by  him,  W.  H.  Weatherly  and  R. 
6.  Lore;  this  being  a  part  of  said  compro- 
mise and  settlement,  and  admitted  in  open 
court  by  the  parties;  it  being  also  admitted 
and  agreed  that  all  claims  or  demands  of 
every  kind  which  the  complainants  in  said 
bill  and  the  Noel  MiU  Co.  have  or  may  have 
against  said  E.  T.  Noel,  O.  F.  Noel,  B.  B. 
Stahlman,  A.  L.  Landis,  and  B.  O.  Falrcloth, 
or  any  of  them,  or  which  any  of  them  may 
have  against  any  of  the  said  complainants  or 
the  Noel  Mill  Co.,  have  been  fully  compro- 
mised, settled,  and  released.  It  is  therefore 
adjudged  and  decreed  accordingly,  and  the 
said  bills,  original  and  amended,  are  dismiss- 
ed as  upon  tha  merits  as  to  all  the  said  par- 


ties, to  wit,  O.  F.  Noel,  B.  T.  Nod.  B.  R 
Stahlman,  A.  L.  Landis,  and  E.  C.  Falrcloth, 
and  are  retained  only,  but  fully,  so  far  as 
they  relate  to  the  sale  of  the  Noel  Mill  prop- 
erty, and  to  any  other  matters  contained  in 
said  bill,  not  touching  any  alleged  liability 
of  the  said  E.  T.  Noel,  O.  F.  Noel,  E.  B.  Stalil- 
man,  A.  L.  Landis,  and  B.  C.  Falrcloth.  as 
above  indicated."  This  decree  was  signed 
by  counsel  representing  the  parties  and  by 
R.  J.  Riddle,  and  was,  under  the  order  of 
the  Judge,  entered  as  the  decree  of  the  coon. 
We  will  again  refer  to  this  agreed  decree 
further  on  in  this  opinion. 

The  mortgage  executed  by  the  committee 
was  not  satisfied,  or,  rather,  the  debt  secured 
thereby  was  not  paid  at  maturity,  and  Noel, 
after  holding  up  for  a  while,  advertised  the 
property  for  sale  at  Winchester,  Frajuklin 
county,  January  27,  189G.  By  this  time  dis- 
sensions or  dissatisfaction  with  the  course  of 
the  Riddle  committee  had  arisen  among  the 
stock  and  bond  holders  who  had  entered  into  | 
the  arrangement  for  the  purchase  of  the 
property  at  the  federal  court  sale,  and  a 
number  of  parties  had  begim  to  suspect  his 
purposes  and  intentions.  The  result  was  that 
a  North  Carolina  attorney,  representing 
North  Carolina  stock  and  bond  holders,  call- 
ed a  meeting  of  the  parties  in  interest,  to  be 
held  in  Atlanta  a  few  days  before  the  sale 
was  to  take  place  under  the  Noel  mortgage. 
Riddle  had  been  previously  requested  to  call 
a  meeting  of  his  stock  and  bond  holders  for 
the  purpose  of  definitely  stating  to  them 
what  the  situation  was,  and  to  enable  them 
to  agree  upon  some  definite  plan  with  respect 
to  the  prop^ides.  Riddle  had  declined  to  caU 
this  meeting  of  the  stock  and  bond  holders, 
and,  as  before  stated,  it  was  called  by  the 
North  Carolina  attorney  before  mentioned. 
Riddle  was  notified  of  this  call  for  a  meeting 
to  take  place  in  Atlanta  a  few  days  before 
the  sale  was  to  take  place  under  the  Noel 
mortgage.  On  the  day  provided  for  in  this 
call  a  number  of  interested  stock  and  bond 
holders  appeared  in  Atlanta.  Mr.  Riddle 
was  not  there.  It  appears  that  he  left  At- 
lanta about  that  time  or  Just  a  few  days  be- 
fore, and  came  to  NashviUe.  The  absence  of 
Riddle  prevented  a  regular  meeting  of  the 
stock  and  bond  holders  who  had  assembled 
under  that  calL  They  did,  however,  in  a 
sense,  depute  complainant  Grace  and  one 
Gulledge  to  attend  the  sale  at  Winchester 
advertised  under  the  Noel  mortgage,  and  to 
take  such  steps  as  were  necessary  to  protect 
their  interest.  Grace  and  Gulledge  came  on 
to  Nashville,  and  found  Riddle  in  Nashville. 
The  proof  is  quite  conflicting  as  to  what  took 
place  between  Grace  and  Riddle  and  Gul- 
ledge. Mr.  Riddle  swears  that  he  explained 
to  Mr.  Grace  fully  the  situation,  and  the 
steps  that  had  been  taken  to  prevent  a  sale 
under  the  Noel  mortgage.  We  find,  as  a 
matter  of  fact,  that  Mr.  Riddle  did  not  ex- 
plain to  Mr.  Grace  the  facts  connected  with 
the   execution   oC   the    Thomas    mortgage. 
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They  did  have  a  full  conference  with  respect 
to  the  situation  of  the  property,  and  what 
was  necessary,  or  what  was  deemed  neces- 
B&ry,  for  the  stock  and  bond  holders  to  do  in 
order  to  clear  the  property  of  debt,  and  put 
it  In  shape  to  preserve  the  investment  of  the 
stock  and  bond  holders  who  had  entered  into 
the  arrangement.  As  an  evidence  of  the  fact 
that,  in  the  communication  between  Grace 
and  Kiddie  at  Nashville,  Grace  was  not  in- 
formed of  the  nature  and  purport  of  the 
Thomas  mortgage,  it  is  suiflclent  to  state 
that  Grace  had  gone  to  the  depot  for  the  pur- 
pose of  taking  the  train  to  Winchester,  to  be 
there  at  the  sale  advertised  to  take  place 
under  the  Noel  mortgage,  and  was  there  in- 
formed by  Riddle  that  there  would  be  no 
sale,  as  he  had  paid  off  the  Noel  mortgage; 
that  he  had  borrowed  the  money  with  which 
to  pay  it,  and  had  mortgaged  the  property  to 
secure  the  sum  so  borrowed.  Mr.  Riddle  left 
Mr.  Grace,  stating  that  he  would  go  over  to 
Atlanta  that  night,  and  would  be  on  the  train 
with  him  and  fully  explain.  Mr.  Riddle,  it 
appears,  from  his  evidence,  was  not  able  to 
complete  his  business  In  Nashville  so  as  to 
leave  that  night  CoL  Bright,  his  attorney, 
did  leave,  and  had  a  conversation  of  several 
minutes  with  Mr.  Grace  on  the  sleeping  car 
that  night  after  they  left  Nashville.  We  In- 
fer that  the  purport  of  this  conversation  was 
an  explanation  on  the  part  of  Mr.  Bright  as 
to  the  plan  of  reorganizing  the  property.  It 
being  a  plan  substantially  in  accord  with 
that  outlined  in  a  letter  or  circular  previous- 
ly sent  by  Mr.  Riddle  to  the  stock  and  bond 
holders  represented  by  him,  and  Mr.  Grace 
did  Intimate  that  he  would  take  stock  In  the 
plan  proposed.  Col.  Bright  wrote  to  Mr. 
Riddle  the  next  morning  after  he  arrived  at 
Chattanooga,  stating,  In  substance,  that  be 
had  seen  Grace  on  the  train  the  night  before, 
and  that  he  thought  he  would  enter  Into  the 
plan  of  reorganization  proposed. 

Now,  It  will  be  noticed  that  the  defendant 
Riddle  in  his  answer  to  the  bill  in  this  case 
states  that  he  borrowed  the  money  from  the 
parties  mentioned  in  the  Thomas  mortgage 
with  which  to  pay  off  the  Noel  claim.    He 
also  so  swears  In  his  original  examination  In' 
this  case.    In  his  cross-examination  it  is  dis- 
closed that  he  did  not  borrow  the  money 
trom  said  parties,  but  said  parties  had  de- 
posited the  money  with  him  for  the  purpose 
of  purchasing  In  the  property,  if  sold  inde- 
pendent of,  and  irrespective  of,  the  rights  of 
other  parties  who  had  contributed  money  to 
pnichase  the  property  at  the  federal  court 
Mle,  and  who  refused  to  go  further.    With 
ll>e  money  of  said  parties  thus  placed  in  his 
bands  be  paid  off  the  Noel  mortgage,  and 
necnted  the  following  mortgage  to  Thomas; 
"Whereas,  C.  W.  Hood,  M.  W.  Coleman 
ft  Co.,  L.  0.  Mandeville,  B.  G.  Kramer,  J.  M. 
Martin,  A.  J.  Litton,  Montgomery  ft  Co.,  R. 
Herzfeld,  Reedy  River  Mfg.  Co.,  C.  W.  Vlck- 
«J,  B.  M.  Richardson,  I.  N.  Orr,  and  F.  A. 
^U>ry  have  together  this  day  loaned  me,  B. 
63  8.  W.— 17 


J.  Riddle,  the  sum  of  $30,000,  consisting  of 
various  sums  set  opposite  their  respective 
names  below,  for  the  purpose  of  enabling  me, 
the  said  Riddle,  to  pay  and  discharge  a  cer^ 
tain  note  for  $19,500,  dated  Aih41  17,  1896, 
executed  to  B.  T.  Noel,  of  Nashville,  Tennes- 
see, by  R.  J.  Riddle,  W.  H.  Weatherly,  and 
R.  G.  C.  Love,  with  accrued  Interest  there- 
on to  this  date,  said  note  having  been  se- 
cured by  a  mortgage  executed  to  said  Noel 
on  that  date,  and  what  is  known  as  the 
'Noel  Mill  Property,'  on  Blk  river,  in  Frank- 
lin county,  Tennessee;  also  for  the  further 
purpose  of  enabling  me,  the  said  R.  J.  Rid- 
dle, to  pay  and  discharge  the  notes  executed 
by  me  to  H.  M.  Doak,  clerk  of  the  United 
States  circuit  court  at  Nashville,  Tennessee, 
for  the  balance  of  the  purchase  money  and 
Interest  thereon  for  the  purchase  of  the  Noel 
Mill  property  in  the  case  of  C.  W.  Hood  et 
al.  against  Noel  Mill  Co.  et  al.,  peAdlng  in 
said  United  States  circuit  court;  also  for  the 
further  purpose  of  defraying  costs  and  ex- 
penses Incident  to  discharging  said  debts,  the 
execution  of  this  deed  of  trust,  and  to  the 
care  and  preservation  of  said  property  and 
insuring  of  same,  and  other  Incidental  ex- 
penses connected  therewith;  and  whereas, 
the  respective  amounts  contributed  to  said 
loan  by  the  parties  aforesaid  are  as  follows, 
to  wit: 

O.  W.  Hood $  5,000  00 

M.  W.  Coleman  &  Co 5.000  00 

L.  O.  Mandeville 2,500  00 

B.  G.  Kramer 2.600  00 

J.  M.  Martin 2.500  00 

A.  J.  Litton 3.750  00 

Montgomery  &  Co 2,500  00 

R.  Herzfeld    2,500  00 

Reedy  River  Mfg.  Co 1,250  00 

C.  W.  Vickery 625  00 

R.   M.   Richardson 625  00 

L  N.  Orr 626  00 

F.  A.  Mabry 625  00 

$30,000  00 
—Which  said  sums  of  money  are,  respectively, 
due  one  day  after  date,  with  Interest  thereon 
from  date;  and  whereas,  I  am  desirous  of 
securing  and  maldng  certain  the  payment  of 
said  sums  of  money,  with  Interest  thereon: 
"Now,  therefore.  In  consideration  of  the  prem- 
ises, I,  the  said  R.  J.  Riddle,  do  hereby  sell, 
assign,  transfer,  set  over,  and  convey  unto 
A.  S.  Thomas,  of  FayettevlDe,  Tennessee, 
trustee,  all  the  right,  title,  claim,  and  Interest 
I  have  In  and  to  what  Is  known  as  the  afore- 
said 'Noel  Mill  Property,'  consisting  of  five 
tracts  or  parcels  of  land  situated  on  said  Blk 
river.  In  Franklin  county,  Tennessee,  and 
particularly  described  and  bounded  as  fol- 
lows: [Then  follows  the  description  of  the 
property  as  set  out  in  the  Noel  mortgage,  be- 
ginning at  page  252  of  this  opinion.]  The 
foregoing  several  tracts  of  land  include  all 
the  land  of  Noel  Mill  Co.  at  or  adjacent  to  said 
mill  lands.  Out  of  the  foregoing  tracts  Is  ex- 
cepted and  excluded  a  certain  tract  of  land 
conveyed  by  Noel  Mill  Co.  to  T.  J.  Gossage 
by  deed  dated  Aug.  20,  1894,  of  36  acres  and 
89  square  poles,  for  description  of  which  see 
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deed  to  Gossage,  recorded  In  Book  — ,  page 
— ',  reglEter's  office,  FrankUn  county,  Tenn. 
But  is  iacluded  and  conveyed  to  said  A.  S. 
Tbomas,  trustee,  by  this  Instrument  all  the 
machioiery,  eagloes,  boilers,  equipments  of  the 
plant  formerly  belonging  to  the  Noel  Mill  Co. 
for  tbe  manufacture  of  flour,  and  all  the  fix- 
tures In  said  Noel,  Mill  building,  and  appur- 
tenances thereunto  belonging,  and  all  per- 
sonal property  of  every  description  formerly 
belonging  to  the  Noel  Mill  Co.,  and  now 
situated  and  being  In  any  of  tbe  buildings, 
and  either  or  any  of  said  tracts  of  land;  to 
hare  and  to  hold,  together  with  the  mill  and 
other  Improvements  thereon,  to  the  sold  A.  S. 
Thomas,  trustee,  and  his  heirs  and  assigns, 
forever;  and  I  do  covenant  with  him  that  I 
am  lawfully  seised  and  possessed  of  all  the 
aforesaid  property,  and  have  a  good  right  to 
convey  the  same,  and  that  I  will  warrant 
the  title  thereto  against  any  and  all  persons 
claiming  any  title  or  Interest  thereto  through 
or  under  me,  but  I  do  not  warrant  it  further 
or  otherwise.  But  this  conveyance  is  made 
upon  the  following  terms  and  conditions,  and 
for  the  following,  purposes,  to  wit:  As  above 
stated,  the  same  Is  executed  for  the  purpose 
of  securing  and  making  certain  the  payment 
of  the  aforesaid  loans  to  fue,  with  interest 
thereon;  but  when  all  of  said  loans  are  paid, 
with  accrued  Interest  thereon,  then  this  con- 
veyance shall  be  null  and  void,  both  in  law 
and  equity,  and  as  If  It  had  never  been  ex- 
ecuted; otherwise,  the  same  shall  remain  In 
full  force  and  effect  Said  trustee  is  hereby 
authorized  and  empowered,  'upon  the  demand 
of  tbe  parties  aforesaid,  who  have  made  tbe 
req>ectlve  loans  as  above  stated,  or  upon  the 
demand  of  the  majority  holders  or  owners  of 
the  same,— that  is,  upon  a  demand  of  those  to 
whom  the  larger  portion  of  a  majority  of  said 
$30,000  would  be  due,— to  proceed  to  sell  all 
of  said  property,  as  hereinbefore  described,  at 
public  sale,  to  the  highest  bidder  for  cash,  in 
bar  of  the  equity  of  redemption,  at  the  court- 
house door,  in  the  town  of  Winchester, 
Franklin  county,  Tennessee,  after  having  first 
advertised  the  time  and  place  of  sale  daily 
or  every  other  day  for  two  weeks  or  more  In 
a  newspaper  published  in  the  city  of  Chat- 
tanooga, and  also  weekly  in  a  newspaper  pub- 
lished In  the  town  of  Winchester;  and  tbe 
proceeds  of  the  sale  he  wlU  apply— First,  to 
the  payment  of  all  expenses  and  charges.  In- 
cluding in  such  expenses  and  charges  his 
own  compensation,  and  attorney's  fees  Inci- 
dent or  necessary  or  proper  to  the  execution 
of  this  trust,  to  insuring  and  keeping  prc^erly 
or  sufficiently  insured  tbe  property  herein 
conveyed,  and  to  caring  for  and  protecting 
and  defending  the  same  as  well  as  this  trust, 
all  of  which  he  is  authorized  and  empowered 
to  do;  and,  second,  to  paying  and  dischar- 
ging the  aforesaid  debts  or  loans,  with  accrued 
Interest  thereon;  and,  lastly,  the  balance  of 
tbe  proceeds,  should  there  be  any,  he  will 
pay  to  me  or  my  order;  and  should  the  pro- 
ceeds of  sale,  after  deducting  all  costs  and 


chai;geB  as  aforesaid,  net  be  sufflcient  to  pey 
said  Loans  or  debts  in  full,  with  interest,  said 
trustee  will  apply  tbe  proceeds,  after  deduct- 
ing such  charges  and  expenses,  etc.,  to  tbe 
payment  of  said  debts  or  loans  pro  rata, 
without  any  recourse  on  me  by  amy  of  said 
parties  for  the  payment  of  any  balance  dne 
on  said  debts;  and  said  trustee  is  authorized 
and  empowered  to  malce  a  daed  to  the  pur- 
chaser of  said  property.  Should  any  of  tbe 
beneficiaries  or  cestuls  que  trustmt  desire  to 
bid  for  or  purchase  tbe  said  prcqterty  at  anj 
sale  of  tbe  same,  as  herein  authorized  and 
provided,  they  will  be  allowed  or  permitted  to 
do  so  by  said  trustee;  and  should  they,  or 
any  of  them,  become  the  purchaser  or  pur- 
chasers of  said  property,  said  Thomas,  trus- 
tee, will  credit  him  or  them,  on  the  pur- 
chase price  of  the  property,  with  amount  or 
amounts  that  may  be  due  bim  or  tbem  oat 
of  tbe  purchase  money,  or  with  bis  or  their 
pro  rata  part  of  same,  after  deducting  all 
charges,  costs,  and  expenses  as  above  named 
and  provided;  and  the  balance  of  said  por- 
cliase  money,  should  there  be  any,  will  be 
demanded  and  paid  In  cash.  Should  tbe  said 
Thomas,  trustee,  fail  or  refuse  to  act  here- 
under, or  should  he  die  before  this  trust  shall 
have  been  executed  by  him,  or  should  he  i 
become  physically  imable  to  discharge  the 
duties  of  the  same,  I,  the  said  B.  J.  Biddle, 
reserve  the  right  and  power,  by  an  Instm- 
ment  duly  acknowledged  and  registered  in 
the  register's  office  of  FranUin  county, 
Tenn.,  to  name  and  apixjint  a  successor  Id 
trust  to  tbe  said  A.  S.  Thomas,  and  In  his 
name  and  stead  as  trustee,  and  such  succes- 
sor shall  have  and  succeed  to  all  the  right 
title,  claim,  and  Interest,  duties,  and  powers, 
which  have  been  conveyed  or  conferred  upon 
said  A.  S.  Thomas  hereunder,  and  the  said 
successor  in  trust  shall  have  tbe  right  and 
power  to  fully  execute  this  trust,  according 
to  the  terms  and  tenor  of  the  same,  as  fully 
as  the  said  Thomas  Is  hereby  authorized  and 
empowered  to  do.  The  said  Thomas  Is  ex- 
cused from  giving  bond  as  such  trustee.  In 
testimony  whereof  I  have  hereunto  affixed 
my  hand  and  seal  on  this  tbe  1st  day  of 
March,  A.  D.  1897.  B.  J.  Riddle."  This  in- 
strument appears  to  have  been  acknowledged 
by  Biddle  before  a  notary  public  of  Hamilton 
county,  March  4,  1807.  It  was  received  for 
registration  by  the  register  of  Franklin 
county,  March  6,  1S87.  Tbe  trustee,  Thomas, 
took  prompt  steps  to  advertise  and  sell  the 
property  imder  the  terms  of  this  trust.  It 
appears  from  the  proof  that  be  advertised 
tbe  property  for  sale  in  a  Chattanooga  paper, 
and  also  In  the  News-Journal,  a  newspaper 
published  in  the  town  of  Winchester,  Frank- 
lin county,  Tenn. 

As  a  question  Is  made  on  tbe  advertise- 
ment of  this  property,  as  well  as  the  de- 
scription of  the  property  contained  In  tbe 
deed,  we  give  the  advertisement  as  It  ap- 
pears In  tbe  XewB-Journal,  tbe  paper  afore- 
said, published  at  Winchester:     "Trustee's 
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Sale.  By  vlrtne  of  tbe  povr«r  and  authority 
TeBted  In  me,  A.  S.  Thomas,  trustee  by  the 
deed  of  truBt  executed  to  me  by  R.  J.  Rid- 
dle,   dated    March    1,    1897,    and    recorded 
March  6,  1897,  in  Trust  Book  8,  pages  413 
and  420,  la  the  register's  office  of  Frank- 
lin county,  Tennessee,  I  will  on  Tuesday, 
March  30,  1897,  within  lawful  hours,  at  the 
court-house  door  in  the  town  of  Winchester, 
In  Franklin  county,  Tennessee,  sell  at  pub- 
lic sale,  to  the  highest  bidder  for  cash,  and 
free    from   the    equity   of   redemption,    the 
lands,    and   all   the    Improvements   thereon, 
and  all  the  appurtenances  thereunto  belong- 
ing, known  as  the  'Noel  Mill  Property,'  situ- 
ated in  the  17th  ciril  district  of  Franklin 
county,  Tennessee,  on  the  waters  of  Elk 
river,  and  consisting  of  a  latge  flour  mill, 
warehouse,  elevator,  outbuildings,   cottages, 
and  other  improvements,  and  five  adjacent 
or  contiguous  parcels  of  land,  containing,  in 
the  aggregate,  about  258  acres,  more  or  less, 
and   described    aa    follows:      No.    1    (upon 
which  the  mill,  buildings,  etc.,  are  situated) 
is  the  parcel  of  land  conveyed  by  E.  T.  Noel 
to  the  Noel  Mill  Co.  by  the  deed  which  is 
registered  in  Book  17,  page  273,  In  the  reg- 
ister's office  of  Franklin  county,  Tennessee; 
and  No.  2  contains  about  S8  acres,  and  is 
tbe  parcel  of  land  conveyed  by  J.  W.  Holt 
and  wife  to  said  company  by  deed  dated 
April  2, 1894,  and  registered  in  the  register's 
office  of  said  county;  and   No.  S  contains 
about  19  acres,  and  is  the  same  land  con- 
veyed by  J.  J.  Davis  and  wife  to  said  com- 
pany by  deed  registered  in  said  county,  and 
dated  July  6,  1893;  and  No.  4  contains  abont 
106  acres,  and  Is  the  same  land  conveyed 
to  said  company  by  Q.  W.  Corn  by  deed  reg- 
istered in  said  coonty,  and  dated  July  6, 
1808;  and  No.   5  contains  about  84  acres, 
and  is  the  same  land  conveyed  to  said  com- 
pany by  T.  J.  Gossage  and  wife  by  deed  reg- 
istered in  Book  18,  pages  188-9,  In  the  reg- 
ister's office  of  said  county.    Said  five  par- 
cels lie  adjacent,   so  as  to  constitute  one 
tract  and  contain  about  258  acres,  after  ex- 
cluding about  36  acres  conveyed  by  the  Noel 
Mill  Co.,  Aug.  20,  1894,  to  said  Gossage,  and 
which  are   described   in  tbe  deed  to  said 
Oossage  registered  in  Book  — ,  page  — , 
<n  the  register's  office  of  said  county.    Said 
lands  (258)  acres  are  fully  and  particularly 
described  in  the  said  deed  of  trust  made  to 
me  by  said  R.  J.  Riddle,  March  1,  1897,  and 
registered  in  Trust  Book  No.  8,  pages  413  to 
420,  In  the  register's  office  of  Franklin  coun- 
ty, Tennessee,  to  which  reference  is  made 
for  all  necessary  particulars;   and  they  will 
lie  sold  as  a  whole,  with  said  mill  proper- 
ties and  improvements  thereon.    Tbe  prop- 
erty aforesaid  is  Incumbered  as  follows,  and 
win  be  sold  subject  to  these  incumbrances, 
Tlz.:    (1)  Said  lot  No.  2  is  Incumbered  by  a 
TOidor's  lien  for  |50,000,  with  interest  from 
Amil  2,   1894.    <2)  Said   lot    No.   4   Is   In- 
cambered  l7   a   vendor's  lien   for  $686.50, 
wltli  Interest  from  Jnly  9,  1893.    And  by 


virtue  of  the  power  and  authority  aforesaid, 
at  tbe  time  and  place  and  on  the  terms  stat- 
ed, I  will  also  sell  all  the  fixtures  and  all 
the  peisonal  property  of  every  description 
now  being  in,  or  attached  to,  any  of  tke 
lands  or  buildings  on  said  premises,  and 
formerly  belonging  to  said  Noel  Mill  Oo. 
The  Nashville,  Chattanooga  &  St.  Louis  Ry. 
Co.  is  the  owner  of  the  rails  of  the  spur 
track  from  the  line  of  said  railway  to  the 
said  mill  buildings,  and  bad  the  right  at  any 
time  to  remove  the  same.  I  will  sell  tbe 
said  property  upon  the  terms  and  conditions 
aforesaid  to  pay  the  sum  of  $80,000,  with 
accrued  interest  thereon,  due  in  respective 
amounts,  under  the  terms  of  said  deed  of 
trust,  and  as  set  out  in  the  same,  to  0.  W. 
Hood  and  others.  A.  S.  Thomas,  Trustee." 
Complainants  were  not  notified  of  the.  day 
of  sale  under  this  Thomas  mortgage.  On 
the  day  of  sale  thereunder.  Riddle  and 
Weatherly,  two  of  the  committee  pur- 
chasing at  the  federal  court  sale,  were  pres- 
ent Love,  the  other  member  of  the  com- 
mittee, was  not  present  In  fact,  some  time 
before  this  it  appears  that  Love  had  lost 
confidence  In  Biddle,  or,  at  least,  that  he 
had  dlfCered  from  the  plans  of  Riddle,  and 
had  refused  to  Join  in  his  acta.  On  the  day 
of  the  sale  under  this  Thomas  mortgace, 
one  Duncan  and  Montgomery,  and  perhaps 
others,  appeared  at  Winchester  with  a  bill 
onder  which  they  had  obtained  a  flat  for  an 
Injunction  enjoining  the  sale.  Xt  is  Infera- 
ble from  what  appears  in  the  record  that  the 
blU  of  these  parties  contained,  in  substance, 
the  ciiarges  made  in  the  bill  in  this  case. 
Duncan  and  Montgomery  let  it  be  known 
that  unless  they  were  paid  what  they  de- 
manded they  would  enjoin  the  sale.  Riddle 
and  Weatherly,  as  committeemen  acting  un- 
der the  proper  advice  of  their  attorney,  CoL 
Bright,  refused,  so  far  as  they  were  concern- 
ed as  a  committee,  to  accede  to  their  de- 
mands. Mr.  L.  W.  Jordan,  however,  a  broth- 
er-in-law of  Duncan,  satisfied  these  parties, 
paying,  or  agreeing  to  pay,  them,  as  we  in- 
fer from  tbe  record,  $5,000.  After  they  were 
satisfied  one  of  the  parties  got  the  bill  from 
the  clerk  and  master,  left  the  scene  carrying 
the  bill  with  him  to  his  home  in  another 
state,  and  it  has  not  been  seen  since.  This 
bill  being  withdrawn,  the  sale  proceeded  un- 
der the  Thomas  mortgage,  and  the  Noel  Mm 
properties  were  bid  in  at  said  sale  by  said 
Jordan  at  the  sum  secured  in  the  mortgage, 
with  interest  and  the  expenses  incident  to  Its 
execution.  In  a  few  days  the  Tennessee 
Milling  Ompany  was  chartered,  with  a  capi- 
tal stock  of  $200,000,  with  the  privilege  of 
increasing  it  Riddle  was  a  party  in  its  or- 
ganization. Jordan  and  wife  conveyed  the 
Noel  Mill  properties  to  this  company  for 
$160,000  of  its  paid-up  stock.  Riddle  sub- 
scribed for  the  other  $40,000  of  the  stock. 
$36,000  of  this  $40,000  of  stock,  Riddle  states, 
he  disposed  of  to  other  parties,  who  paid  tbe 
Tennessee  Milling  Company  for  it    Riddle 
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swears  that  Weatherly  owns  $25,000  of  stock 
In  the  Tennessee  MUllug  Company.  Weath- 
erly swears  that  be  subscribed  for  and  paid 
for  $10,000  of  the  stoclc  in  a  check  to  the 
Tennessee  Milling  Company,  and  both  Rid- 
dle and  Weatherly  swear  that  they  received 
none  of  their  interest  in  the  defendant  Ten- 
nessee Milling  Company  by  reason  of  their 
action  as  committeemen  representing  stock 
and  bondholders  in  the  Noel  Mill  Company. 
Riddle  filed  a  statement  showing  that  the 
Tennessee  Hilling  Company,  since  it  came  In- 
to possession  of  the  Noel  Mill  properties,  has 
paid,  clearing  the  properties  of  Hens  and 
taxes  and  for  improvements  on  it,  sometblng 
over  $15,000. 

Now,  having  given  this  outline  of  steps 
taken  in  regard  to  the  Noel  Mills,  we  return 
to  take  up  the  contentions  of  the  parties,  and 
to  state  our  conclusions  from  all  the  evidence 
bearing  upon  it.  We  need  not  go  back  fur- 
ther than  the  decree  of  the  federal  court, 
vesting  title  to  the  property  in  Riddle.  In 
the  petition  to  rehear,  our  former  opinion 
relating  to  this  matter  is  assailed.  To  meet 
this  criticism,  we  have  set  out  the  decree 
entire  in  this  opinion.  But  we  desire  to 
say  that  our  former  opinion  was  not  based 
upon  the  idea  that  Riddle  had  concealed 
the  purport  of  this  decree  from  his  prin- 
cipals, although  we  do  not  believe  that  they 
understood  the  purport  of  the  decree,  or 
that  it  was  necessary  for  them  to  understand 
fully  its  legal  purport  We  observe,  how- 
ever, that  this  comprcHDlse  decree  contains 
one  vital  and  unconditional  misstatement  of 
fact;  that  is,  that  Riddle  was  the  purchaser 
at  the  sale  by  Doak,  and  that  the  advanced 
bid  made  by  him  was  an  advance  on  his  bid 
at  said  sale.  As  a  matter  of  fact,  the  prop- 
erty was  purchased  at  said  sale  by  Riddle, 
Weatherly,  and  Love,  as  a  committee  rep- 
resenting complainants  and  other  stock  and 
bond  holders  in  the  Noel  Mill  Company,  who 
had  responded  to  the  60  per  cent,  assess- 
ment call.  We  believe,  and  so  report  as 
the  fact  In  connection  with  this  matter,  that 
Riddle  made  this  advanced  bid  without  con- 
sulting his  principals,  and,  so  far  as  is  dis- 
closed by  this  record,  without  consulting  his 
associate  committeemen.  It  is  true  that 
they  were  afterwards  advised  of  it,  and  sanc- 
tioned it.  He  made  the  advance  to  meet 
the  situation  produced  by  the  petition  of  Fos- 
ter &  Crelghton  to  reopen  the  biddings. 
Riddle  wanted  to  see  this  valuable  property 
reorganized  upon  a  paying  basis.  He  had 
discovered  the  trouble,  vexation,  and  uncer- 
tainty in  getting  the  needed  money  from 
his  syndicate,  and  he  wanted  the  title  in 
himself,  so  that,  if  his  syndicate  did  not 
meet  the  money  demands  of  the  situation 
as  he  viewed  it,  be  would  be  in  shape  and 
have  the  title  so  fixed  that  he  could  handle 
the  property  to  carry  out  his  scheme  for 
its  reorganization.  This  is  Just  what  be 
did.  We  may  observe,  further,  in  this  con- 
nection, that  the  plea  that  the  advanced  bid 


was  necessary  to  prevent  Noel  from  reopen- 
ing the  bidding  Is  not  sustained  by  the  evi- 
dence contained  In  the  federal  coiut  record. 
Under  the  sale  made  by  the  federal  court  Mr. 
Noel  was  cut  out  entirely.  Noel's  claim,  as 
before  Indicated,  rested  upon  the  fact  that 
the  Noel  Mill  Company  had  borrowed  over 
$20,000  from  the  Fourth  National  Bank  of 
Nashville.  Noel  had  individually  indorsed 
the  notes  to  the  Fourth  National  Bank.  He 
had  also  deposited,  as  collateral  to  secure 
the  note  or  notes  to  the  Fourth  National 
Bank,  a  lot  of  the  first  mortgage  bonds  issued 
by  the  Noel  Mill  Company.  Whether  these 
bonds  thus  hypothecated  with  the  Fourth 
National  Bank  were  the  individual  mortgage 
bonds  of  Mr.  Nori,  or  a  part  of  the  series 
of  first  mortgage  bonds  that  bad  not  been 
disposed  of  by  the  Nod  Mill  Company,  is 
not  disclosed  in  the  record.  If  It  were  prop- 
er to  engage  in  the  mere  interests  on  this 
point,  we  would  be  inclined  to  hold  that  Mr. 
Noel  had  deposited  his  individual  bonds  as 
collateral  to  secure  the  debt  of  the  Fourth 
National  Bank.  Be  this  as  it  may,  it  is 
not  a  matter  of  material  concern  In  this 
case,  because,  as  before  shown,  Noel  was  set- 
tled with  by  the  execution  of  the  mortgage 
to  him  hereinbefore  copied.  But  if  Noel  had 
advanced  the  bid  by  virtue  of  the  deposit 
as  collateral  of  said  bonds,  and  to  relieve 
himself  as  security  or  indorser  on  the  note 
to  the  Fourth  National  Bank,  he  would  have 
simply  been  entitled  to  bis  pro  rata  of  the 
advanced  bid  for  his  relief  as  such  indorser. 
Counsel  for  defendants  insist  that  undor 
the  power  conferred  upon  Riddle  and  his 
committee,  they  were  made  a  reorganizbig 
committee  of  an  insolvent  corporation,  and 
as  such  were  given  very  enlarged  powers  to 
do  whatever  they  deemed  proper.  We  do 
not  understand  the  law  to  be  as  thus  stat- 
ed. A  committee  appointed  by  parties  in- 
terested in  prcqierties,  to  look  after  and  re- 
organize it,  whether  it  be  the  properties  of 
an  insolvent  corporation  in  course  of  admin- 
istrati<m  la  court  or  any  other  sort  of  prop- 
erties, and  whether  they  be  called  a  "re- 
organizing committee,"  or  be  given  some 
other  name,  have  such  powers,  and  only  such 
powers,  as  are  conferred  upon  it  by  the  par- 
ties appointing  it.  In  short,  the  committee 
people  in  such  case  are  agents  and  trustees, 
and  they  are  bound  to  the  exercise  of  per- 
fect good  faith  to  their  principals,  and  to 
keep  in  the  charter  of  the  powers  and  line 
of  duty  devolved  upon  them.  We  need  not 
stop  to  cite  authorities  in  support  of  this 
statement  of  the  law.  In  addition  to  this, 
this  committee,  under  the  written  authority 
and  power  conferred  upon  them,  was  enjoin- 
ed from  obligating  or  binding  their  principals 
to  the  payment  of  any  sum  of  money  in  car- 
rying out  the  object  of  authority  and  power 
without  their  previous  written  consent 
These  complainants  and  others  did  respond 
to  the  call  of  the  committee  for  a  60  per 
cent  assessment  upon  their  bondboidings  in 
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the  Noel  Mill  Company  to  meet  the  condi- 
tions and  terms  of  the  sale  ordered  by  the 
federal  conrt    So,  as  a  matter  of  power  and 
right,  under  the  written  authority  conferred 
upon  tbe  committee  by  these  complainants, 
the  committee  had  no  right.  In  making  con- 
tracts In  reference  to  the  purchase  of  the 
Noel  Mill,  to  go  beyond  the  money  they  re- 
ceived  vmder  this  call.    If  correct  In  this 
Tiew,  It  follows  that  Riddle  had  no  right,  un- 
der tlie  -written  authority  or  power  given  by 
complainants  and  exhibited  In  the  record,  to 
make  the  advanced  bid  In  the  federal  court. 
But  we  can  pass  this  phase  of  the  case  by 
saying  that  at  a  meeting  of  the  members  of 
the  "syndicate,"  as  It  Is  called,  in  Atlanta, 
in  July,  1806,  convened  at  tbe  instance  of 
Riddle,  this  advanced  bid,  and  tbe  settlement 
with  Noel  under  which  the  Noel  mortgage 
was  executed,  were  acquiesced  in  and  ap- 
proved.   Hence  it  is  that  complainants  can 
predicate  no  rights  upon  the  fact  of  this  in- 
debtedness on  the  Noel  Mill  properties  being 
placed  by  the  committee.    It  Is  also  doubt- 
less true  that  at  this  July  meeting  tbe  situa- 
tion, as  to  the  advanced  bid  and  tbe  Noel 
mortgage,  was  stated  to  the  members  of  the 
syndicate.    It  was  also  doubtless  stated  that 
the  title  had  been  put  in  Riddle  to  be  held 
by  him  in  trust  for  the  syndicate,  and  that 
it  was  so  placed  as  a  matter  of  convenience 
in  handling  tbe  property.    But  this  does  not 
controvert  nor  do  away  with  the  fact  that 
Riddle  made  the  advance,  and  had  the  title 
taken  In  himself  as  It  was,  with  tbe  view 
and  for  the  purpose  of  reorganizing  the  prop- 
erty as  be  deemed  it  should  be  organized, 
with  means  obtained  from  other  sources  than 
his   syndicate,    if  his   syndicate   refused   to 
come  up  with  the  means,  or  refused  to  meet 
the  money  needs  of  the  scheme  of  reorganiz- 
ing the  properties.    His  committee,  or  rather 
he,  as  Its   chairmtm,    soon   thereafter   sub- 
mitted to  the  members  of  his  syndicate  by 
letter  and  circular.    In  our  opinion,  this  Is 
demonstrated  by  what  Riddle  did. 

July  22,  1896,  after  the  meeting  of  a  num- 
ber of  the  syndicate  members  in  Atlanta, 
July  8,  1896,  Riddle  sent  the  following  letter 
to  E.  P.  Miller,  one  of  tbe  complainants,  and 
presumably  all  of  the  members  of  tbe  syndi- 
cate: "AOanta,  Ga.,  July  22,  1806.  Dear 
Blr:  I  herewith  inclose  you  resolutions  pass- 
ed by  the  liondholders  of  tbe  Noel  Mill  Co.  in 
session  at  the  Kimball  House,  July  8th,  for 
which  I  ask  your  careful  consideration.  Un- 
der these  resolutions,  there  are  only  two  or 
three  things  what  youvi committee  can  do,— 
we  can  raise  the  money  if  tbe  bondholders 
wbo  have  not  paid  their  60%  assessment  will 
come  forward  and  pay  It.  This  will  give  us 
very  nearly  or  quite  the  required  amount, 
ud  tbe  burden  will  rest  upon  all  equally. 
If  this  is  not  done,  then  all  the  bondholders 
win  have  to  come  together  and  raise  it  in 
some  way.  If  neither  should  be  done,  the 
onlj  thing  left  for  us  to  do  Is  to  let  the  Mill 
idl  again  for  what  it  will  bring.    Quite  • 


numl)er  of  the  bondholders  present  at  the 
meeting  who  had  already  paid  in  their  60 
per  cent  assessment  signified  their  willing- 
ness to  chip  in  again  and  help  out,  provided 
those  who  bad  paid  anything  would  come 
down  with  their  assessment  This  is  the 
situation,  and  it  is  left  for  those  who  have 
not  paid  to  say  frankly  and  promptly  what 
they  will  do.  One  cannot  depend  upon  the 
other,— it  will  take  all.  The  new  wheat  crop 
Is  upon  OS,  and  the  mill  should  be  running. 
We  trust  all  those  Interested,  and  who  have 
not  paid  in  their  assessment  will  let  us  hear 
at  once;  also  those  who  have  already  paid 
in,  and  are  willing  to  assist  further,  will  let 
us  hear  how  much.  It  is  very  important 
that  this  matter  is  given  special  attention. 
Yours,  very  truly,  B.  J.  Riddle,  Chairman. 
P.  S.  Appreciating  the  fact  that  this  is  the 
season  of  the  year  when  money  Is  scarce 
with  most  of  people  In  this  section,  and 
hard  to  get,  we  will  accept  90-day  notes,  dat- 
ed July  16th,  with  8  per  cent.  Interest  from 
that  time,  In  lieu  of  cash.  This  will  make  it 
payable  15th,  when  money  will  be  more  plen- 
tiful. In  answering,  parties  will  kindly  let 
us  know  if  they  wish  to  avail  themselves 
of  this  proposition,  and  we  will  forward  nec- 
essary papers  at  once." 

Ilesolutions  adopted:  "Resolved:  (1)  That 
the  stockholders  and  bondholders  who  have 
paid  in  money  to  the  committee  for  the  pur- 
chase of  the  mill  be  given  first  preferred 
stock  for  the  amount  so  paid  in.  (2)  That 
all  bondholders  who  participate  in  the  pur- 
chase of  tbe  mill  receive  second  preferred 
stock  for  their  bonds.  (3)  Tbe  stock  and 
bond  holders  wbo  participated  In  the  pur- 
chase of  the  mill  by  placing  their  bonds  or 
paying  money  to  tbe  committee  be  allowed 
common  stock  for  the  amount  of  their  Noel 
Mill  stockholding  at  time  of  sale.  (4)  Every 
bondholder  who  participated  In  the  purchase 
of  the  mill,  who  will  pay  the  bondholders' 
committee  before  August  1st  60%  or  more, 
to  receive  first  preferred  stock  for  tbe  amount 
BO  paid  In.  It  being  provided  that,  If  more 
than  $50,000  paid  Into  said  committee,  the 
amount  over  said  amount  be  prorated  be- 
tween each  subscriber  according  to  tixe 
amount  paid  and  balance  returned.  Resolv- 
ed, that  the  committee  of  three  already  ap- 
pointed, consisting  of  R.  J.  Riddle,  W.  H. 
Weatherly,  and  R.  C.  G  Love,  be  authorized 
to  rent,  lease,  or  operate  tbe  mill,  or  to  sell. 
In  their  discretion,  at  not  less  than  one  hun- 
dred thousand  dollars." 

Amendment:  "Above  lease  not  to  exceed 
term  of  one  year.  Resolved,  that  in  the 
event  the  bondholders  do  not  pay  in  a  suf- 
ficient amount  on  resolution  first  passed  to 
liquidate  the  Indebtedness  of  the  mill,  that 
the  bondholders'  rommittee  be,  and  are  here- 
by, authorized  to  raise  the  required  amount 
by  sale  of  preferred  stock  to  any  one  desir- 
ing to  purchase,  at  not  less  than  par." 

He  also  sent  out  the  following  letter:  "At- 
lanta. Ga.,  Dec.  22,  1886.    Mr.  EL  P.  Miller, 
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Walthouryille,  Ga.— Dear  Sir:  I  bare  had 
about  41  replies  from  the  different  boodhold- 
em  who  paid  in  cm  the  assessment,  some  few 
promising  to  Increase  their  assessment. 
From  the  bondholders  who  participated  In 
the  purchase  of  the  mill  to  the  extent  of 
their  bonds,  but  paid  in  nothing  on  the  a»- 
seesment,  I  believe  I  have  had  some  tour  or 
five  replies,  one  or  two  of  which  agreed  to 
pay  in  their  60%  assessment,  but  there  are 
not  sufficient  promises  to  pay  one-fourth  of 
the  deficiency,  and  it  has  to  be  raised  In 
some  other  way.  Those  who  have  paid  in 
on  the  assessment  will  either  have  to  in- 
crease their  assessment  to  that  amount  that 
will  pay  the  mill  out  of  debt  or  it  will  have 
to  be  sold  again.  We  owe,  all  told,  $27,000, 
and  Interest  for  about  12  months.  This  puts 
the  mill  entirely  clear  of  everything.  I  sent 
out  a  circular  letter  a  lay  or  two  ago  to  the 
parties  who  did  not  pay  their  assessment, 
stating  that  those  who  did  pay  would  not 
pay  any  fnrthw  to  protect  their  holdings 
in  the  mill,  and  whatever  was  paid  would 
be  for  the  protection  of  what  they  had  al- 
ready paid  In,  and  nothing  further.  I  felt 
satisfied  In  my  own  mind  that  those  who  had 
fomlshed  the  money  to  make  the  first  cash 
payment  on  the  mill  would  not  furnish  any 
ntore  to  pay  it  out  of  debt  now,  unless  they 
own  and  control  the  mill;  so>  if  you  are 
not  willing  to  pay  in  any  more  to  protect  the 
Interest  of  those  who  did  not  and  will  not 
pay  in,  are  you  willing  to  go  into  a  new  deal, 
and  let  the  mill  belong  to  those  who  have 
and  who  will  furnish  the  necessary  cash 
nuMiey?  I  have  no  desire  to  leave  any  one 
out,  but  can't  ask  the  people  who  furnished 
the  money  before  to  agahi  come  up  and  fur- 
nish an  equal  or  larger  amount  to  protect 
any  but  their  own  Int^est.  The  mill  has 
not  been  advertised  yet  for  sale,  but  may  be 
at  any  moment,  and  I  will  not  have  time  to 
follow  thla  up,  so  yon  will  have  to  act 
promptly.  Let  me  hear  immediately  what 
yon  are  willing'  to  do.  Yours,  very  truly,  B. 
J.  Riddle." 

He  also  a&xt  out  the  f<^owlng  letter: 
"Atlanta,  Ga.,  Feb.  0, 1897.  Dear  Sh-:  Your 
committee  has  been  imable  to  find  a  pur- 
chaser for  the  Noel  Mill  at  the  price  limit 
given  It  by  the  shareholders  at  the  meeting 
held  at  the  Kimball  House  on  July  8th. 
We  think  this  is  partly  owing  to  the  depress- 
ed condition  of  the  country  In  general,  and 
more  special  to  the  local  conditions  surround- 
ing the  mill;  it  having  been  Idle  and  heavily 
incumbered  by  debt  We  don't  think  it  can 
be  sold  to  any  advantage  as  long  as  It  re- 
mains in  this  condition.  We  feel  that  if  the 
debts  could  be  paid,  and  sufficient  working 
capital  furnished,— the  mill  put  into  oi>eTa- 
tlon,— that  the  chances  for  its  siQe  at  a 
reasonable  valuation  will  be  very  greatly 
Increased.  We  have  considered  the  advisa- 
bility of  presenting  a  plan  for  calling  a  meet- 
ing to  mature  such  plans  as  parties  interest- 
ed mi£^t  suggest,  but  the  history  and  the  re- 


sults of  meetings  we  have  hithoto  had,  we 
have  reached  the  conclusion  that  we  don't 
consider  it  wise  or  advisable  to  caU  a  meet- 
ing of  the  stock  and  bond  holders  at  the 
present  time,  as  the  time  is  very  short  and 
should  they  mature  some  plans  it  is  not  prob- 
able that  they  would  have  sufficient  time  to 
consummate  them.  In  lieu  of  calling  a 
meeting,  we  wish  to  submit  the  following 
plan,  viz.:  That  a  new  syndicate  be  gotten 
up,  and  form  a  company  of  $100,000,  to  be 
divided  into  20  equal  shares,  of  $5,000  each, 
to  be  taken  by  individuals  separately,  or, 
where  two  or  more  wish  to  go  together,  they 
can  form  a  group,  taidng  $5,000  together. 
This  can  be  divided  Into  quarter  shares,  If 
desirable,  making  $1,250  each.  That  whm 
the  company  reaches  the  subscription  list  of 
$100,000,  that  they  can  organize  for  the  pur- 
pose of  purchasing  the  property  on  the  fol- 
lowing basis:  That  one  half  the  amount  sub- 
scribed shall  be  paid  in  cash,  and  the  other 
half  to  be  paid  in  on  demand,  at  such  time 
as  the  incorporators  or  directors  of  the  new 
company  may  desire,  less  the  amount  i>a]d  in 
by  any  one  of  the  subscribers  to  the  new 
company  on  last  year's  assessment,  as  per 
copy  of  authority  herewith  inclosed.  Of 
course,  those  who  paid  In  nothing  on  the  as^ 
sessment  wlU  have  to  pay  the  full  amount 
of  the  subscription.  That  when  the  new 
company  is  organized  it  shall  be  done  on  a 
basis  of  $200,000  capitalization,  putting  In 
the  mlU  at  $155,000,  leaving  $45,000  for  op- 
era!ting  capital,  issuing  to  each  subscriber  or 
group  of  subscribers  hereof  double  the 
amount  of  stock  to  the  money  paid  in.  If 
you  wish  to  accept  the  suggestion  as  herein 
laid  down,  you  can  sign  the  agreement  here- 
with Inclosed  for  whatever  amotmt  you  may 
desire^  so  it  is  not  less  than  ^  block,  $1,250, 
and  return  to  R.  J.  Riddle,  Atlanta,  Ga. 
The  above  suggestion  from  your  committee 
is  one  that  we  consider  as  being  tbe  best 
plan,  under  all  the  circumstances,  to  accom- 
plish the  end  required.  We  think  it  would 
be  impossible  to  raise  the  amount  of  money 
on  a  more  liberal  basis.  We  wish  to  have 
it  distinctly  understood  that  no  one  is  under 
any  obligation  to  acc^t  the  plan  suggested, 
and  each  and  every  one  Interested  in  the 
property  has  a  perfect  right  within  himself 
or  others,  to  formulate  any  sort  of  plan, 
and  get  up  a  company  to  protect  their  inter- 
est, according  to  their  own  views.  The  plan 
we  suggest  we  think  is  best  but  as  there 
is  a  diversity  of  opinion,  each  one  or  all  can 
take  such  steps  to  pcotect  theh:  interest  as 
they  deem  best.  We  feel  it  proper  and  right 
in  this  connection  to  state,  if  something  is 
not  done  to  get  up  an  organization  to  pto- 
tect  their  interest  in  the  sale  of  the  property, 
that  it  will  very  likely  not  bring  more  than 
enough  to  pay  the  debts.  Interests,  and  cost 
of  sale  now  in  process,  and  we  wish  to  put 
every  one  upon  notice  that  unless  an  in- 
terest is  taken  in  the  matter,  and  the  neces- 
sary amount  of  money  is  raised  to  pay  all 


Digitized  by 


Google 


Tens.) 


GRACE  T.  nohl  bull  CO. 


2«3 


the  mill's  debts,  and  supply  It  Tfltb  sufficient 
operating  capital,  it  is  useless  aud  unwise 
to  undertake  te  buy  it  In  at  all.  To  simply 
pay  its  debts  and  leave  it  without  working 
capital  would,  pat  it  in  no  better  sliape  than 
It  is  to-day.  The  mill  is  to  be  sold  without 
the  e«)utty  of  redemption,  and  this  will  end 
the  matter,  except  to  those  who  are  int«> 
ested  in  the  piuchase,  and  we  hereby  put  you 
oa  notice  of  this  fact.  We  respectfully  sub- 
mit the  above  for  your  consideration  and  ac- 
ti«Hi.  Tours,  very  truly,  R.  J.  Riddle,  Chair- 
man. R.  a  G.  Love,  W.  H.  Weather^,  Com- 
nalttee." 

Now,  a  part  of  the  e^ndtcate  members 
were  willing  to  go  Into  the  plan  ot  reorgan- 
iastion  soggeeted,  provided  they  owned  the 
mill;  that  is,  that  parties  paying  the  00  per 
cent,  assessment,  and  refusing  to  pay  fm> 
ther,  were  eliminated,  losing  the  60  per  cent, 
aseessment  already  paid.  Otb««  were  wiU* 
lag  to  go  in  on  other  conditions  Still  oth- 
era  refused  to  go  further,  althou^i  not  ex- 
pressly disapproving  the  plan.  The  latter  at- 
titode  seems,  in  the  main,  to  have  been  the 
oae  oecnpied  finally  by  most  of  the  com- 
plalnantB.  The  parties  secured  under  the 
Thomas  mortgage  paid  Riddle  the  money 
used  in  settling  the  Nod  mortgage  and  the 
balance  dne  in  the  federal  court  od  the 
basis  first  above  stated.  When  these  parties 
piseed  Oe  money  with  Riddle  is  not  shown. 
Blddle^  in  answer  to  a  question  on  his  croBB- 
examination,  says  that  he  could  not  possibly 
tdl  when  they  iMtid  it  to  him.  The  parties, 
as  he  states,  lived  ta  (Mffereot  places  and 
states.  In  hia  re-examlnatloa  t>e  states  that 
the  130,000  was  placed  in  his  hands  on  the 
plan  of  reorganizatioa  submitted  by  the  com- 
mittee. As  b^ore  stated,  in  his  anawer  to 
the  bill  filed  in  this  case  and  in  his  original 
naminatiOD,  he  expressly  statea  that  he  bor- 
rawed  the  money  from  parties  secured  under 
the  Thassas  asor^p^e  with  which  to  liqui- 
date tiie  Noel  debt,  and  pax  oS  the  iMlance 
line  la  the  federal  ooort.  It  is'obvlona  tnat 
Kiddie  went  into  thia  plan,  in  substance,  sub- 
Boibtaig,  M  he  says,  for  9^000  of  the  cap- 
ital stock  of  the  Tennessee  Milling  Company, 
and  be  says  that  he  paid  for  960,000  of  thia 
stooli  out  of  bis  own  fmid,  selling  the  other 
S&.000  to  other  parties,  tfpwt  being  asked 
for  the  names  of  the  parties  to  whom  he 
wld.  he  says  he  could  not  give  them  with- 
out a  list  of  this  stocltholdera  of  the  Tonnes- 
we  Mining  Cixnpany,  and  no  sadi  list  ap- 
pears la  the  recevdi 

Mow,  we  sabnUt;  a»  a  plaht  propoeltloM, 
tluit  it  was  the  duty  of  Riddle,— and  this  in- 
dndes  Weatheriy  and  the  other  members  of 
tlie  committee,— when  they  saw  that  their 
STDdicate,  or  its  members,  whose  money 
they  had  received  under  the  60  per  cent. 
no,  and  had  used  in  the  purchase  of '  the 
•Voet  mill,  were  not  willing  to  enter  Into  the 
proposed  plan  of  reorganisation,  to  convene 
ttw  syndicate,  and  state  to  them  that  oQier 
PKties  weie  willing  to  go  into  the  syndicate 


and  furnish  him  nioaey  for  that  pmiKMe, 
and,  unless  they  at  once  obligated  themselves 
to  continue  in  the  plan,  to  realgn  his  trust 
Thia  be  did  not  do.  On  the  contrary,  it  la 
manifest  that  be  proqpoeed  to  become  intO' 
ested  In  the  property  at  its  sale  under  the 
Thomas  mortgage^  and  its  reorganlaatien 
thereafter,  up<m  the  baaia  of  having  the 
benefit  of  the  payments  made  by  the  60  ptf 
cent,  assessment.  At  least,  this  is  just  what 
he  did;  and  there  are  certain  Indubitable 
facts  appearing  in  this  record  which  fix  in 
the  mlnda  of  the  court  an  iacradieable  sna- 
picioB,  if  not  belief,  that  this  was  the  pm^ 
pesc  of  Riddle  from  the  time  that  be  began 
to  believe  that  Ills  syndicate  membeia  would 
not  respond  with  the  money  necessary  to  r»- 
organise  the  properties  on  tlw  plans  subsa- 
quentiy  outlined  by  bim  in  Us  letteca  sod 
circulars  to  his  principals. 

Now,  we  take  it  that  it  will  not  be  dla- 
pnted  that  cenplalnants  and  others  who  for- 
nished  the  money  to  purchase  the  Noel  Mills 
at  the  federal  court  sale  owned  said  mill 
properties,  subject  to  the  lien  for  the  bal- 
ance of  the  purchase  m««ey  under  the  ad- 
vanced bid  of  Riddle  and  the  Noel  meart- 
gage.  Riddle  had  no  right  while  still  act- 
ing as  the  agent  and  trustee  of  these  parties, 
to  get  up  or  enter  into  any  scheme,  not  sanc- 
tioned by  his  prineipals,  to  reorganise  the 
pn^erties,  by  a  sale  or  otherwise.  It  will 
net  do,  under  the  facts  appearing  In  the  rec- 
ord, to  say  that  Riddle  had  the  right  to  make 
tiie  Thomas  mortgage,  in  order  to  protect 
himself  from  loss  onder  bis  advanced  bid 
in  the  federal  court,  or  that  it  was  to  the  best 
interest  of  his  prlneipats  to  make  said  mort- 
gage, as  it  gave  them  additional  time  to  gat 
up  the  money  to  settle  the  debts  of  tbe  con- 
cent. In  the  first  idace.  Riddle  was  la  no 
danger  by  reason  of  his  notes  given  under 
the  advanced  l>ld  in  the  federal  court.  Tlieee 
notes  were  a  vendor's  Uea  on  tlie  property  so. 
perlor  to  the  Noel  mertgaga,  and  these  fed- 
eral court  notes  were  not  pressing;  and,  la 
the  second  place,  Riddle  had  in  his  bonds  the 
money  of  the  Thomas  mortgage  people  to 
pay  these  notes,  as  well  aa  the  Noel  mort- 
gage, at  a  sale  under  said  mortgage.  The 
Noel  mortgage  was  the  imminent  pressiag 
matter.  It  amounted  to  about  $20,000.  The 
Thomaa  mortgage  increased  this  pendlag 
pressure  to  $30,000.  As  we  said  in  omr  opin- 
ion on  the  former  hearing,  if  Riddle  could  oat 
get  ills  parties  to  advance  120,060  to  settle 
the  Noel  mortgage,  it  is  unreasonable  to  sup- 
pose that  he  expected  ttiem  to  at  once  raise 
4130,000  to  settle  the  Thomas  debt.  More- 
over, so  far  as  is  disclosed  by  the  record,  he 
took  no  steps  to  Induce  them  to  raise  this 
980,000.  His  eftorts,  if  any  were  made  be- 
tween the  execution  of  the  Thomas  mortgage 
and  the  sale  thereunder,  were  to  get  up 
subscriptions  to  carry  out  the  plan  of  reo> 
ganizing  the  properties  outlined  in  his  letters 
hertin  copied,  and  to  execute  which  the 
Thomas  mortgage  people  had  long  before 
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placed  in  his  hands  the  money  secured  by  the 
Thomas  mortgage.  In  addition  to  this,  it 
appears  from  the  testimony  of  Mr.  Noel  that 
when  Riddle  first  came  to  NasbTllle,  a  few 
days  before  the  sale  was  advertised  to  talce 
place  under  his  mortgage,  be  was  In  favor 
of  a  sale  thereunder,  and  wanted  the  sale  to 
take  place.  He  changed  his  purpose.  What 
Induced  this  change  is  open  to  conjecture, 
or  several  inferences,  under  the  evidence  in 
the  record.  The  substance  of  the  contention 
of  Mr.  Riddle  in  this  connection  Is  that  Noel 
was  claiming  that,  if  a  sale  was  made  by 
him  under  his  mortgage,  he  would  claim 
compensation  as  trustee  as  well  as  fees  for 
his  attorney  out  of  the  proceeds  of  sale,  and 
that  this  claim  amounted  to  $1,200  or  $1,500, 
and  that,  by  settling  with  Noel,  this  sum, 
although  Its  validity  was  disputed,  was  se- 
cured to  his  principals,  and  that,  in  set- 
tling with  him  by  means  of  the  Thomas  mort- 
gage, his  principals  were  given  additional 
time  to  raise  the  money  to  pay  the  debts 
against  the  property.  The  Insistence  of  com- 
plainants with  respect  to  this  matter  is,  in 
effect,  that  Riddle  feared,  if  a  sale  occurred 
under  the  Noel  mortgage,  Orace  and  others 
appointed  at  a  meeting  of  some  of  the  stock 
and  bond  holders  In  Atlanta  a  few  days  be- 
fore to  attend  the  sale  at  Winchester  under 
the  Noel  mortgage,  would  bid  in  the  proper- 
ty, and  that  would  defeat  his  scheme  for  the 
reorganization  of  the  mill,  and  that,  in  addi- 
tion, before  he  was  allowed  his  advanced 
bid  note  in  the  federal  court,  he  would  be  re- 
quired to  accoimt  for  all  the  money  he  had 
received  under  the  60  per  cent  call.  There 
Is  much  Inferential  evidence  to  sustain  this 
contention  of  the  complainants,  and  we  think 
it  embodies  the  essential  elements  of  the 
truth  of  the  case  in  reference  to  this  mat- 
ter. 

We  cite  certain  undisputed  facts  appearing 
In  the  record  to  sustain  It.  Some  time  after 
the  meeting  in  Atlanta,  In  July,  1896,  dis- 
satisfaction with  the  action  of  Riddle  began 
to  manifest  itself  among  some  of  the  mem- 
bers of  his  syndicate.  A  number  began  to 
suspect  his  Intentions,  purposes,  and  meth- 
ods. They  claimed  that  they  were  left  In 
the  dark,  that  Riddle  bad  not  properly  ac- 
counted for  funds  received,  and  that  his  va- 
rious plans  left  them  in  a  state  of  doubt  as 
to  what  was  best  to  be  done.  Love,  a  mem- 
ber of  the  committee  from  North  Carolina, 
had  become  so  dissatisfied  with  the  course 
of  Riddle  that  he  had,  in  effect,  retired  in 
disgust  and  refused  to  act  Riddle  was  de- 
sired to  call  a  meeting  of  his  syndicate 
members,  to  the  end  that  he  make  a  final 
and  detailed  statement,  and  give  the  exact 
situation,  so  that  the  members  might  take 
such  action  as  they  deemed  proper.  This 
meeting  Riddle  refused  to  call.  In  view  of 
this  refusal,  an  attorney  representing  a  num- 
ber of  North  Carolina  parties  interested  is- 
sued a  long  circular  letter,  asking  the  mem- 
bers of  the  Riddle  syndicate,  or  the  members 


who  had  appointed  the  Riddle  committee, 
to  meet  In  Atlanta  a  few  days  before  the 
sale  advertised  under  the  Noel  mortgage  was 
to  take  place.  Riddle  was  notified  of  this 
call,  and  was  requested  to  be  present,  pre- 
pared to  give  a  full  account  of  his  action. 
Riddle  lived  in  Atlanta.  He  was  not  pres- 
ent, but  left  Atlanta  before  the  meeting  as- 
sembled, and  came  to  Nashville.  Just  exact- 
ly when  be  left  Atlanta  on  this  occasion  is 
not  definitely  shown  in  the  record,  but  it 
was  before  the  day  fixed  for  said  meeting. 
His  absence,  of  course,  left  the  members 
without  any  definite  data  to  be  guided  by, 
and  no  regular  formal  meeting  was  held. 
Complainant  Grace  and  one  Gulledge  were, 
however,  deputed  by  those  present  to  attend 
the  sale  advertised  under  the  Noel  mortgage, 
and  look  after  and  protect  their  interest 
Grace  and  Gulledge  did  come  on  to  attend 
the  sale,  and  came  to  Nashville.  There  they 
found  Riddle,  and  it  is  readily  to  be  inferred, 
and  such  Is  the  fact,  that  Riddle  was  inform- 
ed of  the  nature  and  purpose  of  their  pres- 
ence. Now,  the  Insistence  is,  that  Riddle, 
discovering  their  presence,  that  they  were 
to  attend  the  sale,  and  the  purpose  for  which 
they  had  been  deputed  to  attend  it  suspect- 
ed and  believed  that  they  might  bid  in  the 
property  at  the  amount  of  the  Noel  mort- 
gage, and  thus  defeat  or  complicate  his 
scheme  for  the  reorganization  of  the  prop- 
erty, to  carry  out  which  the  money  had  been 
deposited  with  him  by  the  people  secured  un- 
der the  Thomas  mortgage,  and  thereupon  de- 
termined to  use  said  money  to  pay  off  Noel, 
and  settle  his  note  In  the  federal  court  and 
thus  defeat  the  purpose  of  the  Atlanta  meet- 
ing. To  do  this,  he  executed  the  Thomas 
mortgage,  with  its  unusual  terms,  securing 
the  people  In  the  money  of  theirs  he  had  thai 
used.  We  think  this  is,  in  substance,  the 
truth  of  the  case.  It  is  manifest  that  by  the 
execution  of  the  Thomas  mortgage,  the 
amount  of  the  pressing  debt  of  the  property 
was  Increased  by  about  one-third.  It  Is  also 
manifest  that  he  in  a  manner  put  an  obsta- 
cle in  the  way  of  accounting  for  the  money 
contributed  to  him  under  the  60  per  cent 
assessment  call,  over  and  above  the  $25,000 
I>ald  him  as  a  cash  payment  at  the  federal 
court  sale.  An  examination  of  the  federal 
court  decree  confirming  the  property  to  Rid- 
dle will  disclose  that  $3,500  of  fees  g<^g  to 
attorneys,  $1,000  going  to  Mr.  Doak,  and 
$1,200  taxes  paid  by  Mr.  Noel  were  made  a 
prior  charge  upon  the  Noel  Mill  properties  to 
the  debt  of  Mr.  Crelghton  of  $25,000.  These 
prior  charges,  amounting  to  $5,700,  added  to 
$20,500  going  to  Foster  &  Crelghton,  and  we 
have  $26,200;  and  there  were  other  charges, 
such  as  the  expenses  of  keeping  the  prop- 
erty, cost  of  the  suit  of  Foster  &  Crelghton 
In  the  chancery  court  of  Davidson  county, 
and  some  other  things.  But  it  is  manifest 
that  all  these  charges  would  not  have  In- 
creased the  sum  over  $29,500,  the  first  bid  tot 
the  property  by  the  Blddle  committee,  and 
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It  is  manifest,  we  think,  that  all  these  char- 
ges would  not  have  exceeded  the  sum  In  the 
hands  of  Riddle  received  under  the  60  per 
ceot  assessment,  which  amounted  to  about 
fSl.OOO.  So  that,  if  Mr.  Riddle  had  applied 
all  the  money  in  his  hands  to  the  payment  of 
the  Foster  &  Creighton  debt  and  prior  char- 
gee,  there  would  have  been  no  necessity  for 
bis  advanced  bid  to  protect  the  Foster  & 
Creighton  debt.  This  money  contributed  un- 
der the  60  per  cent,  assessment  call  was  con- 
tributed for  the  purpose  of  enabling  the 
committee  to  porchase  the  Noel  Mill  proper- 
ties at  the  sale  under  the  federal  court,  and 
to  comply  with  the  condltl(»is  of  said  sale 
with  respect  to  the  cash  payment  ordered. 
It  was  not  contemplated  by  the  parties  con- 
tributing said  assessment,  nor  was  It  sug- 
gested to  them,  that  the  money  paid  In  under 
the  call  would  be  used  by  the  committee  for 
any  other  purpose.  Mr.  Riddle,  in  his  item- 
ized statement  of  expenses  out  of  the  fund  so 
received  by  him  filed  with  the  record,  claims 
credit  for  $1,250  paid  to  Weatherly;  $135 
paid  to  one  Blackwell,  for  what  purpose  Is 
not  stated;  $300  paid  to  a  stenographer;  and 
for  expenses  to  himself,  $420;  and  expenses 
of  Weatherly  to  date,  $400.  There  are  sun- 
dry other  items  embraced  in  his  account,  all 
of  these  amounting  to  $30,226,  including  the 
$25,025  cash  payment  made  under  the  federal 
court  sale.  He  claims,  as  a  balance  due  Mr. 
Weatherly,  $1,250  and  $5,000  due  to  himself. 

We  do  not  set  out  these  facts  for  the  pur^ 
pose  of  Impeaching  the  advanced  bid  made 
by  BIddle  In  the  federal  court,  but  for  the 
purpose  of  showing  that  there  was  a  reason, 
or  supposed  reason,  existing  in  his  mind 
against  accotmting  for  all  the  money  re- 
celred  under  said  60  per  cent  assessment  be- 
fore a  final  reorganization  of  the  property. 
At  any  rate,  we  find,  as  a  fact,  that  Riddle 
came  to  Nashville  on  this  occasion  in  favor 
of  a  sale  under  the  Noel  mortgage,  and  after 
arriving  at  Nashville  changed  his  views  on 
tbat  subject,  and  prevented  a  sale  under  the 
Noel  mortgage  by  the  execution  of  the  Thom- 
as mortgage,  and  the  appropriation  of  the 
money  placed  In  his  hands  long  before  that 
time  by  the  Thomas  mortgage  people  to 
carry  out  his  plan  of  reorganization,  and 
that  he  executed  a  mortgage,  putting  an 
immediately  pressing  debt  upon  the  proper- 
ties, which  made  It  more  dfflcult  to  remove 
tban  the  Noel  mortgage  debt  As  before 
stated,  we  believe  that  he  stopped  the  sale 
onder  the  Noel  mortgage  because  he  feared 
that.  If  the  sale  went  off,  the  representatives 
of  the  Atlanta  meeting  would  bid  the  amount 
of  the  Noel  mortgage,  and  thus  prevent  the 
reorganization  of  the  properties  upon  the 
Kbeme  outlined  by  him,  and  to  carry  out 
wlUch  be  had  received  the  money  from  the 
Thomas  mortgage  pe<9le. 

Kow,  we  come  again  to  what  occurred  at 
Naubville.  It  Is  true  that  Mr.  Riddle  swears 
that  he  fully  explained  the  situation  to  Mr. 
Grace  and  to  Mr.  Gulledge,  and  tbat  they 


were  satisfied  with  what  he  proposed  to  do. 
As  before  stated,  we  are  satisfied,  from  a 
careful  analysis  of  the  evidence  In  the  record, 
that  Mr.  Riddle  did  not  Inform  Mr.  Grace  of 
the  Thomas  mortgage  and  of  Its  unusual 
terms.  We  think  this  Is  evident  from  the 
fact  that  Mr.  Grace  had  left  Riddle  to  go  to 
the  depot  for  the  purpose  of  going  to  Win- 
cheater  to  attend  the  sale,  and  that  after 
he  arrived,  or  about  the  time  he  was  arriv- 
ing, at  the  depot,  he  was  overtaken  by  Mr. 
Riddle,  and  notified  that  the  sale  bad  been 
postponed,  and  that  he  had  mortgaged  the 
property.  He  did  not  tell  him  the  nature  of 
the  mortgage,  or  to  whom  he  had  mortgaged 
it,  or  the  terms  of  the  mortgage,  but  inti- 
mated to  Mr.  Grace  that  he  would  be  going 
over  on  the  train  that  night  to  Atlanta  or 
Chattanooga  with"  him,  and  would  explain 
matters  then.  Mr.  Riddle  testifies  that  he 
was  unable  to  complete  his  business  and  get 
oS  that  night  What  this  business  was  Is 
not  stated.  Mr.  Bright,  his  attorney,  who 
drew  the  Thomas  mortgage,  did  go  over 
on  the  train  that  night,  and  he  and  Mr. 
Grace  met  In  the  sleeping  car,  and,  doubtless, 
had  the  conversation  substantially  as  de- 
tailed by  Mr.  Bright  But  this  conversation 
seems  to  have  related  to  the  plan  of  reor- 
ganizing the  property,  and  Mr.  Grace  was 
considering  the  propriety  of  taking  stock  un- 
der tbat  plan,  and  so  notified  Mr.  Bright 
and  Mr.  Bright,  by  letter  the  next  morning, 
after  he  arrived  at  Chattanooga,  Informed 
Riddle  of  this  fact 

The  testimony  of  Mr.  Gulledge,  or  what  it 
is  agreed  he  would  testify,  to  the  effect  that 
complainant  Grace  knew  all  about  the  Thom- 
as mortgage,  will  hardly  stand  the  test  of  a 
critical  examination,  because,  as  before  stat- 
ed, Mr.  Grace  had  left  and  proceeded  to  the 
depot  for  the  purpose  of  going  to  Winchester 
to  attend  the  sale  imder  the  Noel  mortgage, 
wh^re  he  was  informed  by  Mr.  Riddle  that 
the  sale  had  been  postponed.  There  la  no 
pretense  in  this  evidence  that  anything  oc- 
curred between  complainant  Grace  and  Mr. 
Riddle  after  this  notification,  while  they 
were  In  Nashville;  and  there  Is  not  the 
slightest  pretense  in  the  record  that  Mr. 
Grace  was  Informed  that  this  mtmey  used 
by  Mr.  Riddle,  and  secured  by  the  Thomas 
mortgage,  with  its  unusual  terms,  had  been 
placed  In  his  hands  long  before,  for  the  pur- 
pose of  buying  the  property.  Independent  of 
the  rights  of  those  who  had  contributed  the 
60  per  cent  assessment  and  who  refused  to 
go  further  or  to  take  part  in  the  plan  of  re- 
organizing the  property  outlined  by  Riddle. 

We  deem  it  Important  to  set  out  some 
other  facts  appearing  in  the  record.  All  the 
parties  advancing  money  under  the  Thomas 
mortgage  had  advanced  money  under  the  60 
per  cent  assessment  call,  except  R.  N.  Rich- 
ardson and  I.  N.  Orr.  We  find  that  the  firm 
of  L  N.  Orr  Sc  Co.  bad  advanced  $500,  and 
that  th^  firm  of  R.  N.  Richardson  &  Co.  had 
advanced  $180,  and,  as  before  stated,  these 
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partlea,  as  w«  infer  and  fluid,  placed  the 
money  Becored  by  tli«  Thosaas  mortgage  In 
tbe  hands  of  Riddle  long  before  the  Thomaa 
mortgage  was  executed,  to  enable  him  to  pur- 
chase In  the  property  at  a  sale  on  the  line 
of  reorganization  suggested  by  him  la  his 
letters  and  circulars,  and  cnttlng  off  tbe 
rights  of  all  the  parties  who  had  paid  under 
the  60  per  cent  assessment  call  that  did  not 
agree  to  come  in  under  said  plan  of  reor- 
ganization. If  It  be  said  that  these  parties 
advancing  the  money  to  Riddle,  which  was 
used  by  him  In  paying  off  the  Noel  mortgage 
nnd  bis  purchase-money  notes  in  the  federal 
court,  and  who  were  secured  under  the  Thorn:- 
as  mortgage,  knew  nothing  of  Riddle's  pur- 
pesee,  the  answer  is  plain  that  they  knew 
the  trust  relation  that  Riddle  sustained  to 
tbls  property;  or,  If  they  did  not  know  it. 
Riddle  did  know  it,  and,  by  placing  the 
money  in  bis  hands,  they  made  him  their 
agent,  and  they  are  affected  and  bound  by 
his  knowledge.  It  is  further  said  that  Mr. 
Jordan,  who  became  the  purchaser  of  the 
properties  under  the  sale  under  the  Thomas 
mortgage^  was  an  entirely  innocent  party, 
and  that  he  knew  nothlilg  of  those  matters. 
We  are  fully  satisfied  that  Mr.  Jordan  was 
thoroughly  cognisant  of  the  sitnatlon  and  of 
the  relation  of  the  parties  to  these  properties. 
It  is  said  that  he  was  anxious  to  prevent 
Duncan  and  Montgomery  from  enjoining  the 
sale  under  the  Thomas  mortgace,  and  for 
tbe  sale  to  proceed  thereunder,  because  be 
feared,  if  the  property  was  tied  up  in  litiga- 
tion Tmder  the  bill  filed  by  Duncan,  Mont- 
gomery, and  others,  tbe  property  would  be 
destroyed,  and  he  woidd  lose  his  Utrge  in- 
terest in  ttie  propwty.  We  have  examined 
tbls  record  in  vain  to  find  tbat  Mr.  Jordan 
had  »By  interest  in  the  Nod  Mill  property. 
He  was  not  a  contributor  under  the  60  per 
cent  call.  We  find  no  such  name  ia  tbe  list  of 
parties  participating  in  said  assessment  fpr- 
nltfied  by  Mr.  Riddle  himself.  Nor  do  we 
find  that  Mr.  Jordan  was  either  a  stockholder 
or  bondholder  in  tbe  Noel  Mill  Company.  If 
be  had  any  interest,  by  virtue  of  participat- 
ing or  paying  anything  under  the  flO  per 
cent,  assessment,  it  was  an  interest  by  virtue 
of  his  connection  with  some  firm  or  manu- 
facturing corporation  paying  under  said  as- 
sessment; for  his  name  is  not  disclosed  In 
the  list  furnished  by  Riddle.  We  find  in 
the  list  of  Alabama  stock  and  bond  holders 
in  the  Noel  Mill  Company  tbe  name  of  one 
I.  N.  Jordan,  who,  from  the  list  furnished 
by  Mr.  Riddle,  owned  $500  of  stock  in  the 
Noel  Mill  Company.  Duncan  was  a  contribu- 
tor tmder  the  60  per  cent  assessment,  and 
be  is  a  brother-in-law  of  Ij.  W.  Jordan.  We 
find,  also,  that  Duncan  was  a  bondboldw 
and  stockholder  in  tbe  Noel  Mill  Company; 
his  stock  and  bonds  In  the  Noel  Mill  Con>- 
pany  aggregating  $1,000.  So,  it  will  not  do 
to  say  that  Mr.  Jordan  was  concerned  to  con- 
serve his  interest  in  the  Noel  Mill  properties. 
He  was  there,  doubtless  fully  advised  by  Mr. 


Duncan,  bis  brother-in-law,  and  by  other 
parties,  of  the  sttuatioa  of  tbe  properties, 
and  there  is  no  doubt,  in  our  mind,  tiiat  he 
was  there  representing  tbe  parties  secured 
by  the  Thomas  mortgage.  It  Is  trae,  as  ar- 
gued, that,  if  be  were  an  outside  party,  he 
had  the  right  to  buy  tbe  property  at  a  sale 
thereof  under  the  ThoiiMS  mortgage;  bat  it 
appears  from  this  record  that  practically  all 
the  parties  secured  under  the  Tbomas  mort- 
gage, and  we  believe  all,  were  stockboldera 
— fl.t  least,  all  except  one  or  more  becaiae 
stockholders  in  the  Tennessee  Milling  Cmb- 
pany,— so  tiiat  tbs  Tennessee  Milling  Com- 
pany simply  took  tbe  place  ot  the  parties 
under  the  Tbomas  mortgage^  and  Mr.  Jordan 
stood  in  precisely  tbe  same  attitude.  In  oth- 
er words,  under  the  Thomas  mcfftgage  they 
purchased  the  pn^ierty  which  belonged  to 
complainants  and  others  who  purefaased 
through  tixB  Riddle  committee  at  tbe  federal 
court  sale,  and  they  took  It  imvseased  with 
the  tmet  and  equities  in  favor  of  con^>lain- 
ants  and  said  parties.  The  argimMnt  that 
these  parties  could  convert  tbemselvea  into 
a  corporation,  and  thereby  wipe  out  tbe  equi- 
ties and  truBt  attaching  to  the  prcHitemeB, 
canxiot  be  sustained  on  any  equitable  princi- 
ples of  which  this  court  Is  advised.  Nor  is 
the  fact  changed  by  virtue  of  taking  in  one 
or  more  parties  into  tbe  new  corporatlan- 
The  Tennesaee  Mill  lag  Company  simply  took 
tbe  property  impressed  with  tbe  rigbtm  and 
equities  of  the  purchasers  at  the  fedonl 
court  sale.  If  parties  subsequently  pur- 
chased the  stock  of  said  company,  ttaey  sim- 
ply placed  themselves  in  the  attitude  of  tak- 
ing stock  in  a  corporation  that  was  operating 
properties  Incumbered  with  these  trusts  and 
equities. 

Now,  with  these  facts,  what  are  tbe  ilgbte 
of  the  parties?  The  following  qneations 
arise  with  referesce  to  tbe  rl^ts  of  the  com- 
plainants: (1)  Are  they  entitled  to  recover 
the  amount  of  money  paid  by  tbem  under 
the  00  per  cent,  assessment  call?  (2)  Are 
they  entitled  to  recover  said  sum,  and  also 
the  amount  of  their  mortgage  Ixinds  in  tbe 
Nod  Mill  Company?  (3i  Are  Uiey  entitled  to 
recover  tbe  amomit  of  said  asseesmesit,  and 
the  amount  of  tbe  bonds  and  stock  beld  by 
them  in  the  Noel  Mill  Company?  (4)  Are 
they  entitled  to  recover  anything? 

We  are  of  opinion  that  ttaey  are  entitled 
to  recover  an  interest  in  the  Noel  Mill  prop- 
erties, incumbered,  of  coarse,  as  they  ware, 
in  tbe  proportion  that  their  aaaeasmeDt  and 
stock  and  bonds  bore  to  the  stoek  and  bonds 
and  assessments  paid  to  purchase  said  prop- 
erty by  other  members  of  the  syndicate  who 
entered  into  the  arrangement  to  porcbaae 
said  properties  at  the  federal  court  sale.  The 
court  is  of  opinion  that  it  does  not  sufficiently 
appear  from  the  record  what  the  said  inter- 
ests of  complainants  in  said  properties  were 
at  the  time  of  the  execution  of  tbe  Thomas 
mortgage,  incumbered  and  imperiled  as  said 
properties  were  by  the  vendor's  lien,  in  the 
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federal  court  sale  and  tlie  Noel  moi'tgage, 
and  hence  tbat  a  relerence  is  necessary  to 
ascertain  these  facts,  and  for  this  purpose 
the  cause  is  r^uanded  to  the  chancery  court 
of  Franklin  county. 

One  otheo:  fact  we  shall  state  before  cloch 
ing  the  formal  part  of  this  opinion,  and  it 
relates  to  an  Issue  raised  by  the  bill.    As  be- 
fore stated,   in  giving  a  summary  of  the 
pleadings.  It  is  averred  in  the  bill  that  the 
sale  under  the  Ihomas  mortgage  was  void 
because  the  property  was  so  defectively  de- 
scribed therein  and  in  the  advertisement  of 
sale  ttaerenjader  as  to  avoid  any  sale  made 
thereunder.    We  need  not  lengthen  this  al- 
ready exceedingly  lengthy  opinion  by  stating 
the  specific  complaint  with  respect  to  the  de- 
fective description  of  the  property  in  the  biU, 
and  In  the  mortgage  to  Thomas,  and  In  the 
advertisement  of  sale  in  the  Franklin  county 
paper.     We  think  the  proi)erties  were  sufB- 
ciently  descrltted  as  the  Noel  Mill  properties, 
situated  In  the  Seventeenth  civil  district  of 
Franklin  county,  and,  so  far-  as  the  mere 
description  of  the  properties  is  concerned,  no 
valid  complaint  can  be  made,  either  with  re- 
spect to  the  description  given  in  the  mort- 
gage, or  in  the  advertisement  of  sale  in  the 
Franklin  county  paper,  hereinbefore  copied. 
It  win  be  noticed  that,  In  the  advertisement 
bi  the  Franklin  county  paper  herein  copied, 
tract  No.  2  is  stated  to  be  Incumbered  by  a 
vendor's  lien  of  |60,000,  when.  In  fact,  the 
Incumbrance  was  only  $600.    We  are  of  opin^ 
Ion  that  describing  the  property  as  incnn^ 
bered  by  a  $50,000  lien,  when  it  was  incum- 
bered only  by  a  $500  lien,  was  calculated  to 
deter  purchasers,  and  rendered  the  sale  in- 
valid.   Under  the  proof,  this  property  was 
advertised  for  sale  in  a  Chattanooga  paper 
as  well  as  in  a  paper  published  In  Franklin 
county.    As  we  gather  from  the  proof,  the 
property  was  not  described  or  advertised  as 
incumbered  by  a  $50,000  lien  in  the  Chatta- 
nooga paper.    But  we  think  that  thus  ad- 
vertising the  property  in  the  heme  paper 
near  where  the  property  was  situated  was 
more  calculated  to  influence  intending  pur- 
chaserg  than  the  advertisement  in  the  Chat- 
tanooga  paper.     Hence   we  are   of   opinion 
that  this  misdescription  or  misstatem^it  aa 
to  the  incumbrance  upon  the  property  vitiat- 
ed the  sale.    It  la  said  In  argument  that  this 
misdescription  as  to  the  incumbrance  related 
only  to  tract  No.  2,  described  in  the  adver- 
tisement and  mortgage,  and  tiiat  the  mill 
plant,  flztnrea,  etc.,  were  not  located  on  this 
tract    This  is  true,  but,  under  the  terms  of 
tiie  mortgage  and  the  advertisement  of  the 
property,  it  was  all  sold  together,  and  as  a 
contlgQouB  tract  of  land,  and  the  purchaser 
vas  compelled  to  take  tract  No.  2  as  well  as 
aU  the  other  tracts,  and  hence,  under  the  ad- 
T«rtisement  in  the  Winchester  paper,  was  ex- 
pected to  purchase  property  Incumbered  by 
a  Uen  of  $50,000.    So  It  is  a  fact  that  this 
misstatement  as  to  the  incumbrance  upon 
tnu!t  No.  2  applied  under  the  terms  of  the 


mortgage  and  the  advertisement  of  the  sale 
to  the  whole  properties. 

We  now  deal  with  some  specific  complaints 
made  in  the  petition  to  rehear.  As  herein 
shown,  we  have  disposed  of  the  complaint 
against  onr  former  opinion  with  respect  to 
the  nature  of  Kiddle's  holding  the  title  to  the 
property  under  the  decree  of  the  federal 
court  vesting  the  title  in  him.  We  have  set 
out  the  entire  decree  of  the  court.  It  is  said 
in  the  petition  to  rehear  that  in  our  eighth 
finding  of  facts  in  our  former  opinion  we  say 
that  after  the  making  of  the  Noel  mortgage 
Riddle  wrote  and  sent  letters  and  circulars 
to  the  interested  parties  that  money  was 
needed  to  pay  the  Noel  debt  and  other  ex- 
penses of  the  committee,  and  that  at  the 
same  time  he  was  suggesting  schemes  for 
the  reorganization  of  the  company,  and  the 
operation  of  the  properties,  on  other  lines 
than  those  originally  contemplated  when  his 
committee  was  appointed.  It  is  said  in  the 
petition  to  rehear  that  the  latter  part  of  this 
finding  does  Riddle  great  injustice,  and  tbat 
the  powM'  under  which  Riddle  acted  gave 
them  the  fullest  discretion  and  power  as  to 
the  reorganization  of  the  property  and  the 
formation  of  a  new  company,  and  no  exact 
plan  was  or  could  then  be  agreed  upon  by 
the  syndicate,  for  it  was  impossible  for  them 
to  know  in  advance  what  obstacles,  contin- 
gencies, and  conditions  would  arise  and 
would  have  to  be  met  by  the  committee.  It 
is  furthermore  said  in  the  petition  to  rehear 
that  at  the  Atlanta  meeting  referred  to  the 
syndicate  passed  resolutions  adopting  tb^ 
own  plan  of  handling  the  property,  and  the 
committee  were  instructed  accordingly.  It 
is. furthermore  said  that  conditions  were  such 
that  it  was  impossible  to  carry  into  effect 
tlie  recommmdation  of  the  syndicate,  and 
that  in  the  meantime  the  Noel  mortgage  was 
maturing  and  did  mature  without  means  be- 
ing profvided  to  satisfy  the  same,  and  the 
committee  were  forced  to  make  urgent  ap- 
peals to  the  members  of  the  syndicate  to  pro- 
vide the  money  to  pay  this  debt  and  the  bal- 
ance of  the  purchase  money  due  in  the  fed- 
eral court,  and  that  the  syndicate  utteriy 
failed  to  respond,  and  thereafter  the  only 
scheme  or  plan  of  reorganization  which  said 
Riddle  or  the  committee  suggested  or  ofCered 
to  the  syndicate  was  the  one  contained  in 
their  circular  letter  sent  to  every  member 
of  the  syndicate  sent  out  F^ruary  7,  1897. 
We  have  set  out  the  facta  in  connection  with 
this  matter  in  this  opinion,  and,  while  the 
propositions  stated  above  in  the  petition  to 
rehear  are  in  part  true,  they  do  not  state  the 
entire  truth  as  we  gather  It  from  the  record. 
As  we  have  before  stated,  under  the  power 
of  attorney  given  to  the  Riddle  committee 
they  were  authorized  to  formulate  plans  for 
the  reorganization  of  the  property,  but  they 
were  forbidden  from  entering  into  any  con- 
tract or  obligations  binding  the  members  of 
the  syndicate  to  pay  any  sum  of  money  with- 
out theb;  previous  written  consent    Now,  as 
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before  stated  In  this  opinion,  wlien  the  syn- 
dicate failed  to  respond  to  the  plan  of  reor- 
ganization of  the  property  outlined  by  Rid- 
dle, he  accepted  the  money  of  the  Thomas 
mortgage  people  to  carry  out  that  plan,  ir- 
respective of  the  action  of  the  other  mem- 
bers of  the  syndicate,  and  for  the  purpose  of 
enabling  the  property  to  be  purchased  at  any 
sale  that  might  be  made  thereafter  with  the 
view  to  carrying  out  this  plan. 

It  Is  said,  in  the  third  place,  that  in  our 
findings,  11  in  number,  in  the  former  opin- 
ion of  this  court,  we  virtually  or  practically 
llnd  Riddle  guilty  of  bad  faith  or  fraudu- 
lent motive  in  not  attending  the  alleged  meet- 
ing of  the  syndicate  members  that  was  call- 
ed to  meet  in  Atlanta  by  some  North  Car- 
olina attorney.  It  is  said  that  this  does 
Kiddle  great  Injustice,  because,  in  the  first 
place,  the  committee  alone  had  the  power 
to  call  a  meeting  of  the  syndicate,  and  that 
the  act  of  said  attorney  in  attempting  to 
hold  a  meeting  was  wholly  unauthorized, 
and  a  purely  voluntary  act  on  his  part  It 
is  furthermore  said  that  this  meeting  was 
called  by  said  North  Carolina  attorney  to  be 
held  in  Atlanta  on  the  Saturday  before  the 
sale  was  to  tal^e  place  under  the  Noel  mort- 
gage at  Winchester,  Tenn.,  on  the  following 
Tuesday,  and  that  It  was  not  only  of  vital 
importance  and  interest  and  concern  to  the 
complainants  and  other  members  of  the  syn- 
dicate that  Riddle  should  look  after  the  pro- 
tection of  the  property  in  that  matter,  but 
that  It  was  his  duty  to  do  so.  In  this  con- 
nection, it  Is  said  that,  while  this  meeting 
was  being  held  in  Atlanta,  Riddle,  in  the 
highest  discharge  of  his  duty,  was  In  Nasb- 
vllle,  struggling  with  Noel,  and  trying  to 
protect  the  property  from  absolute  loss,  and 
for  the  benefit  of  the  very  parties  who  were 
attempting  to  hold  an  illegal  meeting  in  At- 
lanta. In  this  connection,  it  Is  further  said 
that  Riddle  had  no  time  to  lose,  and  that  he 
could  not  be  in  both  places  at  the  same  time, 
and  the  question  was  whether  it  was  his 
duty  to  attend  an  unauthorized  and  most  in- 
competent meeting  when  miles  from  Nash- 
ville, where  Noel  resided,  or  to  go  to  Nash- 
ville for  the  purpose  of  preventing  the  prop- 
erty from  being  sold  and  sacrificed  for  the 
payment  of  the  debt.  We  have  heretofore  in 
this  opinion  responded  on  this  point  As  be- 
fore stated  in  our  opinion,  Mr.  Riddle  bad 
refused  to  call  a  meeting,  and  we  have  fur- 
ther found,  as  a  fact,  that  he  did  not  come  to 
Nashville  for  the  purpose  of  preventing  the 
sale  under  the  Noel  mortgage,  but  that  when 
he  first  came  he  was  In  fovor  of  the  sale 
under  the  Noel  mortgage.  Mr.  Noel  exi^ess- 
ly  so  swears,  and  his  testimony  is  not  con- 
tradicted on  this  point.  It  is  true,  as  we 
have  hereinbefore  stated,  that  Mr.  Riddle, 
under  the  sound  advice  of  his  attorney,  did 
object  to  the  claim  of  Mr.  Noel  for  compen- 
sation for  making  a  sale  under  his  own  trust, 
and  of  his  claim  for  fees  for  his  attorney. 


It  is  also  true  that  fbe  attorney  of  Nortli 
Carolina  had  no  strict  technical  right  to  call 
a  meeting  of  the  members  of  the  syndicate, 
but  this  does  not  affect  the  real  issues  in  the 
case,  as  we  have  found  them  in  this  opinion. 
As  before  stated  in  this  opinion,  and  we  re- 
peat it  Mr.  Riddle  was  perfectly  willing  to 
conserve  the  interest  of  the  members  of  his 
syndicate,  provided  they  would  furnish  the 
means  to  pay  the  debts  of  the  concern,  ana 
reorganize  the  properties  upon  a  plan  that 
he  conceived  to  be  the  most  advantageous. 

It  is  furthermore  said.  In  the  petition  to 
rehear,  that  we  in  our  thirteenth  finding  in 
our  former  opinion  say,  in  substance,  that 
Love,  one  of  the  committee,  did  not  approve 
of  the  plan  and  movements  of  Riddle,  and 
had  ceased  to  have  anything  to  do  with 
the  committee,  and  it  Is  said  that  this  like- 
wise does  Riddle  injustice.  We  think  it  Is 
manifest  from  this  record  that  Mr.  Love 
had  lost  confidence  in  the  integrity  of  the 
purposes  of  Riddle  and  in  his  methods.  He 
says  90,  in  substance,  in  so  many  words,  in 
a  letter  written  by  him  appearing  in  thii 
record.  He  also  says  he  had  practically  ceas- 
ed to  take  any  part  in  the  operations  of  the 
committee.  So  we  think  this  complaint  of 
the  petition  to  rehear  is  not  well  founded. 

It  is  said  in  the  petition  to  rehear  that  in 
our  sixteenth  finding  we  say  that  Riddle  had 
in  his  hands,  some  time  before  the  deed  of 
trust  to  Thomas  waa  executed,  the  money 
with  which  to  pay  the  Noel  debt  the  same 
having  been  placed  in  his  hands  by  certain 
members  of  the  syndicate,  and  that  it  was 
placed  with  him  for  the  purpose  of  buying 
In  the  Noel  Mill  properties  Independently  of 
and  ignoring  other  stockholders  and  bond- 
holders in  the  syndicate,  and  It  is  said,  with 
great  earnestness,  that  we  were  entirely 
wrong  in  this  matter.  We  do  not  think  so. 
We  have  given  the  facts  as  we  understand 
them  in  the  present  opinion  of  the  court 
Confessedly,  this  money  was  placed  In  the 
hands  of  Riddle  for  the  purpose  of  carrying 
out  the  reorganization  of  the  property  upon  , 
the  plan  substantially  outlined  by  Mr.  Rid- 
dle in  his  letter,  and  Mr.  Riddle  in  several 
letters  distinctly  said  to  the  parties,  if  they 
did  not  come  up  with  the  money  to  carry  out 
a  plan  to  pay  the  debts  upon  the  properties 
and  to  reorganize,  the  properties  would  be 
lost  to  them,  and  that  parties  who  purchased 
under  a  sale  to  pay  the  debts  of  the  proper- 
ties would  take  it  Independently  of  the 
rights  of  those  who  had  contributed  the 
money  with  which  to  effect  the  purchase  at 
the  federal  coiirt  sale.  We  think  this  criti- 
cism of  our  former  opinion  is  not  well  tak- 
en. In  the  scope  and  effect  to  which  It  goes. 
We  have  heretofore  said  that  Mr.  Riddle 
was  entirely  willing  to  protect  the  members 
of  the  syndicate,  who  had  contributed  the 
money  to  effect  the  purchase  at  the  federal 
court  sale,  provided  they  would  contribute 
the  means  with  which  to  pay  off  the  debts 
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against  the  property  and  to  reorganize  It, 
and  he.  In  effect.  In  his  letters  to  membera 
of  the  syndicate,  so  stated. 

It  la  further  said  In  the  petition  to  re- 
hear that  In  our  seventeenth  finding  in  our 
former   opinion   we   say   that   complalnHnts 
did  not  know  that  Riddle  had  this  money  In 
his    hands   for   the  purpose   of   buying   the 
property,  thus  cutting  them  out  of  what  they 
had  already  paid  on  hia  purchase,  and  that 
they  did  not  know  that  Riddle  and  the  par- 
ties whose  money  he  had  in  effect  had  enter- 
ed into  another  syndicate  arrangement  to 
get  the  properties  independent  of  the  com- 
plainants, or  what  they  had  contributed  to 
their  purchase,  and  It  is  said  that  we  do  Mr. 
Riddle  great  injustice  in  this  finding.    This 
is  substantially  the  complaint  made  In  pre- 
vious parts  of  the  petition,  and  which  we 
hare  just  before  answered.    Manifestly,  this 
money  was  placed  by  the  Thomas  mortgage 
people  In  the  hands  of  Mr.  Riddle  to  effect 
a  purchase  of  the  property,  If  It  was  sold 
under  the  Noel  mortgage,  and  to  enable  him 
to  reorganize  it  upon  the  lines  suggested  In 
his  letters.    We  did  not  say  in  our  foriner 
opinion,  nor  do  we  say  In  this,  that  Mr.  Rid- 
dle had  failed  to  notify  the  members  of  bis 
syndicate  of  the  proposed  plan  of  reorganiza- 
tion.   On  the  contrary,  he  did  notify  them, 
and  asked  them  to  take  part  in  It.    The 
point  of  our  objection  to  the  conduct  of  Mr. 
Riddle  is  that  under  the  power  conferred 
upon  him  he  had  no  right  to  enter  Into  this 
plan,  binding  his  principals  to  the  payment 
of   any   money   without  their  consent,   and 
when  he  determined  to  take  steps  that  In- 
Tolved  his  principals  in  obligations  he  ex- 
ceeded his  authority,  and  when  he  discovered 
that  his  syndicate  members  would  not  com- 
ply with  the  terms  necessary  to  carry  out  his 
plan  he  should  have  surrendered  his  trust, 
and  informed  his  principals  that  he  would 
take  such  action  as  he  deemed  proper.  There 
is  not  a  particle  of  evidence  in  this  record 
that  Mr.  Riddle  ever  informed  the  complain* 
ants  that  he  had  this  money  of  the  Thomas 
mortgage  people  in  his  hands.    On  the  con- 
trary, he  states  in  his  answer  to  this  bill  and 
in  his  deposition  that  be  borrowed  the  money 
with  which  to  pay  the  Noel  mortgage.    We 
say,  also,  in  answer  to  this  part  of  the  peti- 
tion to  rehear,  that  complainants  did  not 
know  of  this  new  syndicate  arrangement,  or, 
at  least,  they  did  not  know  of  the  fact  of 
money  having  been  contributed  to  him  by 
tbe  lliomas  mortgage  pe<Hple  to  carry  it  out. 
As  we  have  before  stated  in  this  opinion, 
Mr.  Grace  and  Mr.  Gulledge  were  informed 
It  XaanvlIIe  of  tbe  plans  of  reorganization 
that  Mr.   Riddle  contemplated.    Mr.   Grace 
VIS  Informed  just  before  he  left  that  he  had 
mortgaged  the  property  to  pay  the  Noel  debt, 
bat  be  was  not  Informed  of  the  terms  ot 
•aid  mortgage  and  of  Its  one-day  maturity. 
We  are  quite  ready  to  find  as  a  fact,  as 
Kqnested  by  the  petition  to  rehear,   that 
complainant  Grace,  and  all  the  other  com- 


plainants, knew  of  the  proposed  plan  of  re- 
organization; but,  while  they  approved  the 
sauae  in  general  terms,  they  did  not  agree  to 
enter  Into  It.  They  contemplated  the  matta 
of  entering  Into  it,  and  Mr.  Grace  for  awhile 
thought  of  taking  stock  in  It,  but  finally  de- 
clined. At  last,  the  question  of  tbe  rights 
of  the  parties  with  respect  to  this  aspect  of 
the  case  rests  npon  certain  fundamental  prop- 
ositions. The  first  is  that,  under  the  pur- 
chase made  at  the  federal  court  sale,  the 
Noel  Mill  properties  belonged  to  complain- 
ants and  others  contributing  under  the  60 
per  cent  assessment  call,  subject  to  tbe  bal- 
ance of  the  purchase  money  under  the  ad- 
vanced bid  of  Riddle  and  the  Noel  mortgage. 
Mr.  Riddle  had  no  right  to  change  this 
status,  involving  the  complainants  in  the 
expenditure  of  any  money,  under  any  plan  of 
reorganization,  without  their  consent. 

It  is  further  said  in  the  petition  to  rehear 
that  imder  our  eighteenth  finding  of  fact  In 
our  former  opinion  we  say  that  we  have  a 
suspicion  amounting  to  a  conviction  that  the 
Thomas  mortgage  was  a  contrivance  on  the 
part  of  Riddle  and  the  parties  advancing 
HtB  money  under  It  to  prevent  a  sale  under 
the  Noel  mortgage,  and  to  cot  out  the  orig- 
inal parties  purchasing  the  property  at  the 
federal  court  sale.  It  Is  said  that  In  this 
we  do  both  Riddle  and  the  parties  whose 
money  was  used  a  grave  Injustice,  because 
the  parties  whose  money  was  used  In  paying 
the  Noel  debt  placed  it  in  the  hands  of  the 
committee,  not  for  the  purpose  of  paying 
the  Noel  debt,  or  to  prevent  a  sale  under 
the  Noel  mortgage,  but  to  perfect  a  plan  rec- 
ommended by  the  committee  to  the  entire 
syndicate,  by  which  the  property  could  be 
purchased  at  the  sale  under  the  Noel  mort- 
gage, and  that  as  a  matter  of  fact  the  par- 
ties whose  money  was  so  used  knew  noth- 
ing about  It  or  of  the  Thomas  mortgage  until 
after  these  transactions  had  occurred,  and 
the  complainants  had  actually  ratified  them 
through  Gulledge  and  Grace,  and  had  actual- 
ly agreed  to  participate  In  tbe  new  plan. 
We  do  not  think  that  this  complaint  repre- 
sents the  exact  facts  as  shown  by  the  rec- 
ord. In  this  opinion  we  have  stated  the 
facts  as  we  gather  them  from  the  record. 
It  is  very  true  that  personally  the  Thomas 
mortgage  people  did  not  place  the  money  In 
the  hands  of  Riddle  to  prevent  a  sale  \mie1 
the  Nod  mortgage.  We  apprehend  that  they 
put  it  In  the  hands  of  Riddle  to  ^ect  a  pur- 
chase under  the  Noel  mortgage,  if  the  prop- 
erties were  sold  thereunder.  But  Mr.  Riddle, 
their  agent,  did  use  the  money  to  prevent  a 
sale  under  the  Noel  mortgage,  and  what  he 
did  they  did,  because,  In  legal  contemplation, 
they  knew  what  Riddle  knew,  and  are  bound 
by  his  acts.  As  we  have  repeatedly  before 
stated,  these  complainants,  before  the  mort- 
gage was  executed  to  Thomas,  knew  of  the 
plan  of  reorganization  proposed;  and  while 
Mr.  Grace  and  Mr.  Gnlledge  approved  of  the 
plan  as  a  plan,  and  Mr.  Grace  contemplsted 
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entering  Into  It,  they  did  not  agree  .finally  to 
accept  the  plan  and  become  parties  to  It. 

It  Is  further  said  that  In  our  eighteenth 
finding  we  again  say  that  complainants  only 
knew  of  the  dry  fact  of  the  Thomas  mort- 
gage and  sale  under  it.  We  are  of  opin- 
ion that  Mr.  Grace  simply  knew  that  Hlddle 
had  mortgaged  the  property,  with  which  to 
get  money,  as  Riddle  stated  to  him,  to  settle 
the  Noel  mortgage. 

It  is  further  said  that  we  were  In  error 
In  holding  complainants  were  tenants  in 
common  of  the  Tennessee  Milling  Company's 
proi>ertIes.  The  opinion  filed  at  the  present 
term  of  this  court  meets  this  issue,  and  we 
do  not  deem  it  necessary  to  respond  further 
to  this  aspect  of  the  petition.  What  we 
have  said  In  direct  response  to  the  petition 
and  In  the  opinion  now  filed  meets  all  the 
questions  raised  by  the  pleadings,  the  assign- 
ments of  error,  and  the  petition  to  rehear. 
A  decree  will  be  entered  here  In  conformity 
to  the  opinion  of  the  court  now  filed,  and 
the  canse  will  be  remanded  to  the  chancery 
court  of  Franklin  county  for  further  proceed- 
ings In  conformity  to  the  present  opinion  of 
the  court.  The  defendants  will  pay  the  costs 
of  the  appeal,  'nie  cost  below  will  be  paid 
as  adjudged  by  the  chancellor. 

Before  concluding  the  opinion,  It  Is  proper 
to  state  that  the  feature  of  the  bill  in  this 
cause  seeking  to  wind  up  the  Noel  Mill  Com- . 
pany  is  not  sustained.  The  Noel  Mill  Com- 
pany was  wound  up  as  an  Insolvent  corpora- 
tion In  the  federal  court,  so  that  there  can 
be  no  recovery  against  said  company.  We 
are  all  of  the  opinion,  for  the  reasons  stated 
in  the  opinion  of  the  court  filed  at  the  for- 
mer term,  that  the  Tennessee  Militng  Com- 
pany is  not  an  Innocent  purchaser,  in  the 
sense  of  the  law,  of  the  Noel  Mill  property. 
We  are  also  all  of  opinion  that  stockholders 
In  the  Tennessee  Milling  Company,  whether 
original  subscribers  to  its  capital  stock,  or 
subsequent  purchasers  thereof,  for  reasons 
stated  in  our  former  opinion,  can  legally  In- 
terpose no  objection  to  the  rights  of  com- 
plainants as  herein  adjudicated.  We  are 
also  all  of  opinion,  for  the  reasons  stated 
in  our  former  opinion,  that  the  rights  of  com- 
plainants are  not  barred  by  virtue  of  laches 
In  bringing  this  suit.  Complainants  live  out 
of  Tennessee,  where  the  property  was  locat- 
ed, and  where  the  transactions  affecting 
their  rights  herein  reviewed  took  place,  and 
they  llv«d  in  different  states.  Having 
brought  this  suit  within  about  eight  months 
after  the  transactioas  herein  reviewed  took 
place,  we  are  of  opinion  that  the  doctrine  of 
laches  cannot  be  Invoked  to  defeat  their 
rights.  A  decree  will  t>e  entered  In  this  court 
in  conformity  to  this  opinion,  and  the  cause 
will  be  remanded  to  the  chancery  court  of 
Franklin  county  for  further  proceedings  In 
conformity  to  It.  The  defendant  Tennessee 
MlUlng  Company  and  Riddle  will  pay  the 
costs  of  the  appeal  and  the  costs  of  the  cause 
^ttaw,  «o  Car  u  accrued,  for  wUcb  execu- 


tion may  Issue.  The  further  costs  accmlng 
under  the  reference  herein  ordered  In  the 
court  below  will  be  paid  as  the  chanceUw 
may  adjudge.    The  other  Judges  concur. 

Affirmed  orally  by  supreme  court,  March 

26,  1901. 


GREEN  V.  SALMON  et  aL 

(Court  of  Appeals  of  Kentucky.    May  31, 

1901.) 

HTJSBAND  AND  WIPE  —  WIPE'S  SEPARATE 
PROPERTY— DEBTS  OP  HUSBAND— LIABILm 
—  LIMITATION  OF  ACTIONS  —  FRAUO0LBNT 
CONVBTANOES. 

Defendant's  wife  at  the  time  of  her  mar- 
riage had  some  separate  property,  and  it  was 
agreed  that  both  defendant  and  herself  should 
hold  property  acquired  by  each  as  their  sept- 
rate  estate  during  marriage.  Thereafter  land 
levied  on  by  plaintiff  was  conveyed  to  the  wife 
by  a  third  person;  the  consideration  being  paid 
by  her  part  in  cash,  and  the  balance  In  timber 
cut  from  the  property.    The  lend  adjoined  lite 

groperty  of  the  ezecutioa  creditor,  and,  though 
e  could  easily  have  obtained  knowledge  of  the 
wife's  title,  he  made  no  attempt  to  gain  pos- 
session until  more  than  five  years  had  expired 
after  the  conveyance,  and  until  the  county  rec- 
ords had  been  destroyed.  Held,  that  be  was  not 
then  entitled  to  maintain  a  motion  for  posses- 
sion on  the  ground  that  the  property  had  be«n 
fraudulently  conveyed  to  the  wife  to  defraud 
her  husband's  creditors,  since,  it  any  fraud  ex- 
isted, the  creditor  did  not  use  ordinary  dili- 
gence to  discover  the  same. 

Appeal  from  circuit  court,  Grayson  coun- 
ty. 

"Not  to  be  officially  reported." 

Motion  by  L.  Green  and  another  against 
James  Salmon  and  Mary  Salmon  for  the  pos- 
session of  land  purchased  at  execution  sale: 
Judgment  for  defendants,  and  plaintiff  L. 
Green  appeals.    Affirmed. 

J.  S.  Wortham,  for  iy>peUant  Stoy  A  Rice, 
for  appellees. 

BURNAM,  J.  The  defendant  Mary  Sal- 
mon was  married  to  her  co-defendant,  James 
Salmon,  in  187(J,  in  Warren  county;  and  be- 
fore their  marriage  they  entered  Into  a  con- 
tract by  which  all  the  property  then  owned 
by  her,  or  which  she  might  acquire  during 
the  existence  of  the  contemplated  marriage, 
should  be  held  by  her  as  separate  estate, 
free  from  the  debts  and  control  of  her  hus- 
band. At  that  time  she  owned  a  mare, 
cow,  and  other  personal  property.  She  had 
not  been  previously  married,  but  her  hus- 
band was  a  widower  with  several  children. 
Shortly  after  the  marriage  they  removed  to 
Grayson  county.  In  December,  1890,  Har- 
riet Weller  sold  and  conveyed  to  her  a  tract 
of  130  acres  of  land  In  consideration  of  $700. 
Four  hundred  dollars  of  the  purchase  money 
was  paid  in  live  stock  owned  and  claimed 
by  her,  and  for  the  balance  she  executed  her 
two  notes,  for  $150  each,  whitdi  were  paid. 
In  tlie  main,  by  timber  cut  from  the  property. 
This  tract  of  land  adjoined  tb«  farm  at  ap- 
pellant, li.  Green,  on  two  sides,  and  his  ns- 
idenee  was  not  more  than  tbree-fourtha  of 
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a  mile  from  hen.    The  deed  was  duly  record- 
ed, aad  was  written  by  a  clerk  In  appeliant's 
8tor&     From  the  date  of  the  purchase  she 
resided  on  the  iaad,  listed  It  for  taxation  In 
her  own  aame,  and  claimed  it  as  her  pntg- 
erty.    The   appellant.    Green,    In   February, 
1808,  had  an  execuUon  for  $320,  with  hiter- 
est  thereon  from  the  10th  day  of  April,  1604, 
issaed  npoQ  a  Judgment  in  bis  faTor  against 
James  Halmon,  the  husband  of  appellee,  and 
levied  upon  this  tract  of  tand,  and  which  was 
subsequently  sold  by  the  sheriff  and  bought 
by  one  McGormit^  at  the  amount  of  appel- 
lant's debt,   with  Interest  and  costs.    The 
sheriff  made  a  deed  to  the  purchaser,  and  on 
the  14th  day  of  January,  ISHO,  he  made  a 
motion  in  the  Grayson  circuit  court  for  a  writ 
of  possession  for  the  land  so  purchased,  pur- 
suant to  a  notice  preTlously  executed  apoa 
James  Salmon.    The  appellee  Mary  iSalmom 
was  o^de  a  party  to  this  proceeding  on  her 
ovra  petition,  and  claimed  to  be  the  owner 
of  the  land  sold  under  appellant's  execution, 
and  asked  that  the  sale  be  set  aside,  and  the 
sheifTs  deed   to   the   purchaser   canceled. 
Appellees  replied  that  the  land  was  reaUy 
the  property  of  James  Salmon,  and  tliat  the 
title  had  been  takoi  to  his  wife  without  -val- 
onMe  consideration,  and  for  the  purpose  of 
cheating  and  defrauding  his  creditors.    Ap- 
pellee rejoined,  denying  that  the  deed  had 
been  made  to  her  without  consideration,  or 
for  the  purpose  of  defrauding  or  cheating 
the  creditors  of  her  husband,  and  further  said 
that  more  than  five  years  had  elapsed  since 
the  alleged  fiaudulent  conveyance  to  her  had 
been  made,  and  pleaded  and  relied  on  the 
statutes  of  limitation  in  such  case  made  and 
provided.    Quite  a  number  of  witnesses  gave 
their  depositions,  and  upon  final  submission 
it  was  adjudged  by  the  lower  court  that  the 
levy  upon  and  the  sale  of  the  130  acres  of 
land  known  as  the   "W^er  Tract"   under 
plalntUTs  execution  was  unlawful,  and  the 
deed  to  the  purchaser'was  set  aside,  and  ap- 
pellee adjudged  to  be  the  absolute  owner  of 
the  land.    From  that  judgment  this  appeal 
Is  prosecuted. 

We  are  of  the  opinion  that  the  decided 
weight  of  the  testimony  supports  the  finding 
(tf  the  trial  court  that  the  land  in  question 
was  bought  and  paid  fbr  by  appellee  Mary 
Salmon,  and  there  is  no  testimony  at  all  con- 
ducing to  show  any  fraud  in  the  transaction. 
But,  in  addition  to  this,  we  think  her  plea 
of  limitation  should  have  been  held  a  con- 
dnsive  bar  to  this  proceeding.  Section  2519 
ot  the  Kentucky  Statutes  provides  that  "in 
actions  for  relief  for  fraud  or  mistake,  or 
damages  for  either,  a  cause  of  action  shall 
not  be  deemed  to  have  accrued  until  the 
discovery  of  the  fraud  or  mistake;  but  no  such 
action  shall  be  brought  ten  years  after  the 
time  of  making  the  contract  or  the  perpetra- 
tion of  the  fraud."  In  construing  this  stat- 
nte  It  has  been  held  by  this  court  in  many 
cut!  that  the  statute  runs  from  the  time  the 
mistake,  by   acdiaary   diligence^    ought   to 


hare  been  discovered.  See  Dye  t.  Holland, 
4  Bush,  6S5;  RaUroad  Co.  v.  Bridges,  7  B. 
Mon.  556,  46  Am.  Dec.  628;  Fritschler  t. 
Koetaler,  83  Ky.  78;  Woods  r.  James,  87  Ky. 
511.  9  S.  W.  53;  Cavanaugb  T.  Brltt,  90  Ky. 
27a,  18  S.  W.  922;  Brown  t.  Brown,  91  Ky. 
689,  U  S.  W.  4.  The  defendant  James  Sal- 
m(m  owed  the  debt,  which  the  land  was  sold 
tvo  satisfy,  to  appellant  six  years  before  Its 
purctiase  by  the  aiH>eUee  Mary.  It  adjoin- 
ed his  own  farm.  He  knew  Harriet  Weller, 
who  sold  the  land  to  appellee,  well,  and  that 
she  was  trying  to  sell  the  place  for  some 
time  before  It  was  purchased  by  appellee. 
He  saw  the  land  every  day  after  its  pur- 
chase. An  examination  of  the  county  court 
records  at  any  time  before  they  were  burned 
in  1896  would  have  disclosed  that  the  title 
was  In  her;  yet  no  steps  were  taken  by  him 
to  subject  this  land  to  the  payment  of  his 
debt  against  the  husband  until  after  the 
county  court  records  had  been  burned  up, 
and  nearly  eight  years  after  its  purchase. 
It.  Is  hard  to  believe,  in  the  light  of  all  of 
this  evidence,  that  plaintiff  did  not  have 
actual  notice  of  the  conveyance  from  Sirs. 
Weller  to  appellee  more  than  five  years  be- 
fore the  execution'  was  issued  and  levied 
on  the  land.  But,  in  any  contingency,  we 
are  bound  to  believe  that  he  could  have  die- 
covered  this  fact  by  the  use  of  ordinary  dU- 
Igence.    Judgment  affirmed. 


TOWN  OF  8PBINOFIELD  v.  PEOPLE'S 

DEPOSIT  BANK.1 

(Court  of  Appeals  of  Kentucky.     May  31, 

1901.) 

MUNICIPAL  TAXATION— VALIDITY  OF  LHVT— 
IRRBQULAR  MEBTINO  OF  BOARD  OF  TRUS- 
TEES—ASSESSMENT BY  UNAUTHORIZED  PER- 
SON —  FAILURE  TO  APPOINT  BOARD  OF 
EQUALIZATION. 

1.  A  levy  made  by  the  board  of  trustees  of 
a  town  of  the  sixth  class,  at  a  special  sesgion 
called  by  the  clerk  of  the  board  at  the  place 
of  business  of  one  of  its  members,  which  was 
not  the  usnal  meeting  place,  was  void. 

2.  An  assessment  made  by  one  of  the  trustees 
of  a  town  by  permission  of  his  associates,  when 
he  had  not  been  elected  and  had  not  qualified  as 
assessor,  was  void,  especially  as  no  board  of 
eqnaliEation  was  appointed  to  pass  upon  com- 
plaints of  taxpayers. 

Appeal  from  circuit  court,  Washington 
county. 

"To  be  officially  reported." 

Action  by  the  town  of  Springfield  against 
the  People's  Deposit  Bank  to  recover  taxes. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

I.  H.  Thurman  and  J.  W.  S.  Clements,  for 
appellant    W.  0.  McChord,  for  appellee. 

O'REAB,  J.  Appellant,  town  of  Spring- 
field, Ky.,  Is  a  town  of  the  sixth  class,  and 
brings  this  suit  against  appellee  to  recover 

'Reported  by  Edward  W.  Hlnes,  Esq.,  o<  th» 
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taxes  alleged  to  bave  beei^  asseBsed  against 
its  property,  In  common  with  other  property 
in  that  town,  for  the  year  1894.  It  ap- 
Itears  that  those  acting  as  members  of  the 
board  of  trustees  bad  failed  to  provide  a 
regular  place  of  meeting  of  the  board,  and 
bad  been  in  the  habit  of  meeting  at  the  law 
office  of  Mr.  Thnrman,  their  legal  adviser. 
On  the  15th  day  of  February  they  met  in 
special  session  at  tiie  saloon  of  one  Green, 
who  was  a  member  of  the  board  of  trustees, 
having  been  called  into  that  extra  session 
by  the  clerk  of  the  board.  The  chairman 
of  the  board  was  not  present;  whereupon 
R.  B.  Curry,  one  of  its  members,  was  cho- 
sen president  pro  tern.  The  board,  as  then 
constituted,  passed  the  following  order: 
"February  15,  1894.  At  a  meeting  of  the 
board  of  trustees  held  at  the  saloon  of  John 
F.  Green,  in  said  town,  there  were  present 
R.  B.  Curry,  John  F.  Green,  and  Robert  Noe. 
A.  C.  Cunningham,  the  chairman,  not  being 
present,  R.  B.  Curry  was  elected  chairman 
pro  tern.  Ordered  that  the  levy  for  town 
taxes  for  the  year  1894  be  40  cents  on  each 
$100.00  of  property  in  said  town,  and  one 
dollar  poll  tax  for  town  purposes.  The  meet- 
ing then  adjourned."  One  of  the  trustees, 
by  permission  of  his  associates,  undertook 
to  and  did  assess  the  property  of  the  town 
for  the  fiscal  year,  but  without  being  elected 
or  qualified  as  assessor.  Nor  was  a  board 
of  equalization  appointed  after  the  assess- 
ments to  pass  upon  complaints  of  taxpayers. 
Other  objections  were  urged  to  the  levy  and 
attempted  collection  by  appellant,  but  the 
foregoing  we  deem  sufficient  to  notice. 

The  circuit  court  adjudged  the  levy  and 
assessments  insufficient,  and  we  think  cor- 
rectly sa  The  place  and  manner  of  tbe 
meeting  at  which  the  levy  ordinance  was 
adopted  was  not  in  conformity  to  law,  nor 
was  the  assessment.  On  this  last  point. 
Judge  Cooley,  in  bis  work  on  Taxation,  says 
(pages  352-354):  "Necessity  for  Assessment. 
An  assessment,  when  taxes  are  to  be  levied 
upon  a  valuation,  is  obviously  indispensable. 
It  is  required  as  the  flrat  step  in  the  pro- 
ceedings against  Individual  subjects  of  tax- 
ation, and  is  the  foundation  of  all  which  fol- 
lows it.  Without  an  assessment  they  have 
no  support,  and  are  nullities.  The  assess- 
ment is  therefore  tbe  most  important  of  all 
the  proceedings  in  taxation,  and  the  pro- 
visions to  insure  Its  accomplishing  its  office 
are  commonly  very  full  and  particular.  The 
assessment  being  so  important,  tbe  statutory 
provisions  respecting  its  preparation  and 
contents  ought  to  be  observed  with  particu- 
larity. They  are  prescribed  In  order  to  se- 
cure equality  and  uniformity  in  tbe  contri- 
butions which  are  demanded  for  tbe  public 
service,  and  If  its  officers,  instead  of  observ- 
ing them,  may  substitute  a  discretion  of 
their  own,  tbe  most  important  security 
which  has  been  devised  for  tbe  protection  of 
tbe  citizens  in  tax  cases  might  be  rendered 
valueless.    The  assessment  must,  therefore, 


be  made  by  the  proper  officers,  or  it  wiU 
be  void;  and  if  a  board  of  review,  which  has 
the  power  to  appoint  the  assessors,  and  aft- 
erwards to  review  their  work,  should  appoint 
any  of  their  own  members  to  that  office,  tb« 
appointment  would  be  void,  and  the  assess- 
ment made  by  tbe  appointees  illegal.  So 
the  assessment  will  be  void  if  tbe  assessors 
delegate  tbe  office  of  making  It  to  a  derb." 
The  important  and  sovereign  power  of  levy- 
ing taxes  against  the  citizens'  property, 
while  an  essential  act  of  government,  mnst 
be  attended  with  that  circumspection  of  care 
and  manner  that  will  insure  publicity,  cer- 
tainty, and  legality  of  tbe  act  done.  Such 
loose  methods  as  shown  in  this  case.  If  tol- 
erated, would  practically  leave  the  property 
of  the  citizens  subject  to  seizure  and  appro- 
priation at  tbe  will  and  upon  the  act  of  a 
mere  caucus  of  a  town  council;  that  is,  at 
a  casual  meeting  of  a  majority  of  its  mem- 
bers, at  any  place  within  the  town,  and  at 
which  their  constituents  would  have  no  op- 
portunity to  be  present,  and  by  that  potent 
infiuence,  or  legitimate  representation,  have 
their  views  and  interests  directly  considered. 
It  was  to  prevent  such  evils  that  the  pres- 
ent statutes  on  this  subject  were  enacted. 
The  Judgment  of  tbe  circuit  court  is  afiirmed. 


GAMBRBL  v.  COMMONWEALTH.! 

(Court  of  Appeals  of  Kentucky.     May  90. 

1901.) 

HOMICIDE— BVIDENCB-CONTINCANCB. 

Upon  the  trial  of  one  of  several  defend- 
ants joiatly  indicted  for  murder,  the  court 
should  have  granted  him  a  continuance  to  ena- 
ble him  to  obtain  the  testimony  of  absent  wit- 
nesses, who  he  Bwore  would  testify  that  deceas- 
ed began  the  difficulty  with  one  of  the  defend- 
ants, and  that  in  the  effort  of  officers  to  pre- 
serve the  peace  tbe  firing  became  general,  and 
the  deceased  had  fired  several  times  before  he 
received  the  fatal  wound,  as  defendant  had 
used  due  diligence  to  obtain  the  presence  of  tbe 
witnesses,  and  the  testimony,  if  believed,  would 
have  authorized  his  acquittal  on  the  ground  that 
deceased  made  the  attack  on  all  Qie  defend- 
ants, and  that  they  had  the  right  to  defend 
each  other  from  a  common  enemy. 

Appeal  from  circuit  court,  Leslie  cotmty. 

"Not  to  be  officially  reported." 

Jasper  Gambrel  was  convicted  of  the  of- 
fense of  manslaughter,  and  be  i^peala.  Re- 
versed. 

B.  B.  Golden,  H.  C.  Faulkner,  and  J.  B. 
Miniard,  for  appellant.  R.  J.  Breckinridge, 
for  tbe  Commonwealth. 


WHITE,  J,  Appellant  was  indicted  joint- 
ly with  several  others  for  the  crime  of  mur- 
der, was  tried,  and  convicted  of  manslaugh- 
ter, bis  punishment  fixed  at  two  years  in 
the  penitentiary,  and  be  prosecutes  this  ap- 
peal. Tbe  Indictment  Is  in  five  separate 
counts  or  charges,  tbe  first  charging  a  con- 
spiracy by  all  four  persons  Indicted,  and  tbe 
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other  ftnir  cbarglng  each  one  aeparatdy  aa 
the  peraon  who  did  the  killing,  and  the 
others  aa  aiders  and  abettors,  being  present, 
aiding  and  assisting  therein.  A  demurrer 
-(raa  entered  to  each  count  of  the  indictment, 
vbich  was  overruled  aa  to  counts  1,  2,  8,  and 
5,  but  sustained  as  to  count  No.  4.  Uiion 
calling  the  case  for  trial,  and  the  prosecution 
having  announced  "Ready,"  the  defendants 
filed  an  affldarit,  and  moved  the  court  to 
grant  a  continuance  on  account  of  the  ab- 
sence of  several  witnesses,  the  affidavit  dis- 
closing the  fact  that  oAe  of  the  witnesses 
waa  under  recognizance,  others  bad  been 
subpoenaed,  and  others,  who  resided  in  Les- 
lie county,  bad  not  been  found  by  the  sheriff, 
though  all  were  resident  citizens  of  that 
county,  and  the  sheriff  had  had  subpoenas 
for  them  for  more  than  70  days.  The  attor- 
ney for  the  commonwealth  declined  to  admit 
the  affidavit  to  be  read  as  their  testimony, 
and  the  court  refused  to  grant  a  continu- 
ance. Separate  trials  were  then  asked,  and 
the  prosecution  elected  to  try  appelant  The 
affidavit  for  continuance  states  that  each  of 
the  absent  witnesses  will  testify  to  facts, 
set  out,  which  would  prove  that  deceased  be- 
gan the  difflcnlty  with  Muncy,  and  that  Far- 
ler,  a  constable,  and  Caldwell,  a  magistrate, 
undertook  to  preserve  the  peace,  and  the  de- 
ceased shot  at  them,  and  also  at  Muncy, 
before  the  fire  was  returned;  that  after  de- 
ceased had  flred  two  shots  the  firing  became 
general,  deceased  emptying  bis  two  pistols, 
and,  after  reloading,  flred  three  or  four  times, 
before  he  received  the  wound  which  resulted 
Id  his  death.  This  testimony  was  material, 
and.  if  believed,  would  have  authorized  an 
acqnittal  of  appellant  on  the  ground  that  de- 
ceased made  the  attack  on  all  the  accused, 
and  they  had  a  right  to  defend  each  other 
from  a  common  enemy,  as  well  as  defend 
bimself.  The  court  ordered  warrants  of  ar- 
rest for  these  absent  witnesses,  but  the  rec- 
ord nowhere  shows  they  were  brought  to 
conrt  although  It  does  shdw  that  other  wit- 
nesses were  brought  into  court  under  arrest, 
bnt  the  court  refused  to  suspend  the  trial 
In  order  that  counsel  might  have  an  oppor- 
tnnlty  to  consult  with  these  witnesses.  On 
the  trial  the  conrt  gave  instructions  on  mur- 
der and  voluntary  manslaughter,  as  well  as 
reasonable  doubt,  but  did  not  Instruct  as  to 
aelf-defense. 

If  the  testimony  of  these  absent  witnesses 
had  been  introduced,  It  would  have  autbor- 
ixed  the  conrt  to  Instruct  as  to  se'f-defense; 
that  is,  defense  of  bimself  or  in  defense  of 
either  one  charged.  We  are  of  opinion  that 
the  indictment  in  each  of  the  five  coimts  Is 
tufflcient  There  was  therefore  no  error  In 
OTtrmling  the  demurrer  to  counts  1,  2,  3, 
and  5.  Then  was  error  In  sustaining  the 
demnrrer  to  count  4.  which,  however,  was 
Dot  prejudicial  to  appellant  We  are  of 
opbdon  that  the  court  erred  In  refusing  to 
snot  appellant  a  continuance  on  the  filing  of 
the  affidavit  therefor.  Diligence  was  shown, 
63  8.  W.— 18 


and  the  evidence  was  material,  and  appellant 
was  entitled  to  have  the  benefit  of  its  weight 
on  the  trlaL  It  therefore  becomes  uimeces- 
aary  to  discuss  other  questions  presented 
by  the  record,  as  they  may  not  occur  on  an- 
other trial.  For  the  reasons  indicated,  the 
Judgment  of  conviction  is  reversed,  and  case 
remanded  for  a  new  trial,  and  for  further 
proceedings  consistent  herewith. 


HENRT  V.  VANCE  et  al.i 

(Conrt  of  Appeals  of  Kentucky.     May  29, 

1901.) 

ATTORNBT  AND  CLIKNT  —  CONTRACT  PRO- 
CURED BT  FRAUD— DISCHAROB  OF  ATTOR- 
NBT HAVING  CONTRACT  FOR  CONTINGENT 
FEB  —  QUANTUM  MERUIT  —  DAUAOE3  FOR 
BREACH  OF  CONTRACT. 

1.  Where  attorneys,  having  come  Into  posses- 
sion of  a  letter  making  inquiry  as  to  the  heirs 
of  a  certain  person  who  had  died  in  Nova 
Scotia,  leaving  a  large  fortune,  made  a  con- 
tract with  the  heirs,  whom  they  had  no  trouble 
In  identifying,  undertaking  to  recover  their  in- 
terest in  the  estate  for  a  contingent  fee  equal 
to  35  per  cent,  of  what  might  be  recovered, 
the  fee  appears  at  first  blush  to  be  so  uncon- 
scionable that  slight  additional  circumstancea 
will  be  held  sufficient  to  sustain  the  charge  of 
fraud  in  procuring  the  contract. 

2.  Evidence  showing  that  the  attorneys  con- 
cealed from  their  clients  the  fact  stated  in  the 
letter  that  "full  particulars"  could  be  had  by 
inquiring  of  the  writer  of  the  letter,  whose 
address  was  given,  was  sufficient,  unless  over- 
come by  a  preponderance  of  the  proof,  to  pre- 
clude a  recovery  by  the  attorneys,  who  were 
discharged  before  rendering  any  other  services 
than  the  writing  of  a  few  letters  of  inquiry,  as 
the  concealment  of  any  material  fact  in  the 
procurement  of  a  contract  constitutes  fraud. 

3.  A  client  moy  discharge  his  attorney  at  any 
time,  with  or  without  cause,  even  where  a  con- 
tingent fee  has  been  agreed  upon;  the  remedy 
of  the  attorney,  if  the  discharge  was  without 
cause,  being  an  action  on  a  quantum  meruit  for 
services  already  rendered,  or,  if  no  services  had 
been  rendered  before  the  discharge,  an  action 
to  recover  damages  for  a  breach  of  the  con- 
tract,— a  declaration  upon  the  contract  as  if 
constructively  performed  not  being  good. 

Appeal  from  circuit  court,  Henderson  coun- 
ty. 

"To  be  officially  reported." 

Action  by  S.  B.  &  R.  D.  Vance  against 
Mrs.  Helen  Henry  to  recover  an  attorney's 
fee.  Judgment  for  plaintiffs,  and  defendant 
appeals.    Reversed. 

H.  H.  Cunningham  and  W.  P.  MeClain,  for 
appellant  Montgomery  Merrltt,  Malcolm 
Yeaman,  and  Teaman  &  Xeaman,  for  appel- 
lees. 

O'RBAR,  J.  Appellees  are  lawyers,  prac- 
ticing under  the  firm  name  stated,  at  Hen- 
derson, Ky.  Appellant,  Mrs.  Helen  Henry, 
and  her  sisters  Elizabeth  Spldel  and  Isabella 
Oayle,  lived  at  Hmderson,  Ky.,  and  appear 
to  have  been  people  of  quite  moderate  cir- 
cumstances, and  had  always  been  so.  Ap- 
pellant was  about  63  years  old.    A  contract 
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of  employment,  executed  by  appellant  and 
her  Bisters,  retaining  the  legal  services  of  ap- 
pellee firm  In  the  matter  of  recovering  the  in- 
terest of  these  women  in  an  estate  in  Nova 
Scotia  In  which  they  were  entitled  to  par- 
ticipate, was  executed  January  23,  1899,  by 
which  appellees  were  to  receive  a  sum  equal 
to  35  per  cent,  of  the  sum  recovered.  Short- 
ly after  the  signing  of  the  contract,  appellant 
and  her  co-heirs,  conceiving  that  they  had 
been  overreached  in  the  matter  by  the  attor- 
ney representing  appellee  firm,  notified  ap- 
pellees that  their  services  were  no  longer  re- 
quired, and  they  were  dismissed  from  fur- 
ther attention  to  the  matter  of  the  estate. 
This  letter  of  dismissal  was  as  follows: 
"Messrs.  Vance  &  Vance— Gentlemen:  That 
there  may  be  no  possible  misunderstanding 
between  us  In  the  future  in  regard  to  your 
employment  as  our  attorney  as  the  heirs  and 
distributees  of  the  late  Alexander  Macfar- 
lane,  dec'd,  of  Wallace,  Cumberland  Co.,  No- 
va Scotia,  and  to  make  positive  our  Intention 
in  the  matter  herewith,  and  In  emphasis  of 
what  we  said  to  you  on  last  Thursday,  the 
6th  ultimo,  withdraw  all  authority  under  the 
writing  heretofore  given  yon;  believing  that 
you  took  advantage  of  our  ignorance  of  the 
facts,  and  obtained  an  unjust  contract,  which 
no  court  will  uphold  or  sanction.  We  have 
advised  the  executors  of  our  late  uncle  Alex- 
ander Macfarlane,  dec'd,  that  any  authority 
or  attorneyship  to  you  in  that  behalf  has  been 
wholly  withdrawn,  and  that  yon  have  no  au- 
thority to  act  for  us.  We  feel,  of  course, 
that  we  should  pay  you  a  reasonable  com- 
pensation for  your  services.  Reap.,  Helen 
Heury.  Elizabeth  Spidel.  Isabella  Oayle." 
Appellees  declined  to  consider  themselves 
discharged,  and  wrote  an  offer  to  continue  all 
needed  service  under  the  contract,  which 
was  rejected  by  appellant  and  her  sisters, 
and  the  services  of  appellees  were  not  ac- 
cepted, nor,  indeed,  rendered  In  the  matter. 
Appellant  then  went  in  person  to  Nova  Sco- 
tia, taking  a  family  Bible  and  some  old  let- 
ters, and  with  these  convinced  those  there 
Interested  of  her  relationship;  and,  upon  a 
distribution  of  the  estate,  appellant  and  her 
sisters  received  from  the  estate  mentioned 
about  $19,000,  or  $4,750  each.  Appellees 
sued  appellant  to  recover  35  per  cent,  of  her 
part,  or  $1,662.50.  The  answer  pleaded  that 
the  contract  was  procured  by  the  fraud  and 
deceit  of  appellee  B.  T>.  Vance,  In  that  he 
took  advantage  of  a  communication  meant 
for  her,  and  concealed  from  her  and  her  sis- 
ters the  source  of  his  information  as  to  said 
estate,  the  name  of  the  party  who  proposed 
to  give  all  particulars  upon  Inquiry,  and  the 
fact  that  such  particulars  could  so  be  had, 
and  overreached  the  women  in  the  matter  of 
the  contract;  that  it  was  unconscionable  and 
Inequitable;  that  appellee  magnified  the  dan- 
gers, expense,  and  uncertainty  of  appellant's 
realizing  anything  from  the  estate,  as  well 
as  arousing  her  fears  that  Independent  In- 
quiry by  her,  or  others  than  a  lawyer,  would 


probably  embarrass  the  situation.  The  an- 
swer further  pleaded  that,  directly  upon 
leai-uing  of  the  advantage  taken  of  her  in 
the  matter,  she  and  the  other  contracting 
heirs  had  repudiated  the  agreement,  and  so 
notified  api^ellee,  and  that  they  declined  to 
avail  themselves  to  any  extent  of  appellees' 
services,  and  In  fact  they  rendered  none. 
An  Issue  was  joined  upon  these  allegations, 
and  the  case  went  to  trial  before  a  jury. 
Appellant  having  the  burden.  Introduced  her- 
self, Mrs.  Spidel,  and  Mrs.  Gayle,  and  Rob- 
ert Henry  and  John  Spidel,  as  witnesses,  all 
of  whom  were  present  when  the  contract 
sued  on  was  signed.  The  substance  of  their 
testimony  Is  that  about  January  23,  1899,  ap- 
pellee R.  D.  Vance,  one  of  the  members  of 
appellee  firm,  was  handed  a  letter  by  J.  Hen- 
ry Lyne,  received  by  him  from  one  J.  W. 
Macfarlane,  of  San  Francisco,  Cal..  asking 
for  Information  concerning  the  names  and 
addresses  of  the  children  or  heirs  of  one  Ja- 
cob Ackerly,  who  had  married  Mary  Macfar- 
lane, and  moved  from  Nova  Scotia  to  Hen- 
derson, Ky.,  and  engaged  in  the  tobacco  busi- 
ness, before  the  war.  The  letter  contained 
the  further  statement  that  one  son  of  Acker- 
ly had  entered  the  Confederate  army,  and 
was  killed  at  the  batUe  of  Shlloh,  and  that 
the  oldest  daughter  of  Ackerly  had  married 
a  lawyer  named  Spidel.  It  further  stated 
that  these  persons  were  heirs  to  a  large  for- 
tune by  reason  of  the  death  of  the  Hon.  Alex- 
ander Macfarlane,  the  uncle  of  the  people  In- 
quired about,  and  that  he  had  died  at  his 
home,  Wallace,  Nova  Scotia,  December  14. 
1898.  The  letter  concluded:  "For  partlcn- 
lars,  vnrlte  to  T.  W.  Macfarlane,  324  Mont- 
gomery Street,  San  Francisco."  Lyne  re- 
marked to  Vance  when  he  handed  him  this 
letter:  "Here  is  something,  Allen  [meaning 
the  spokesman's  San  EYancisco  correspond- 
ent] has  sent  here.  I  have  no  time  to  fool 
with  it  If  you  can  find  these  people,  they 
will  need  a  lawyer,  and  there  may  be  some- 
thing in  it  for  you."  Therenpon  Vance  tele- 
phoned to  sons  of  Mrs.  Henry  and  her  sister 
Mrs.  Spidel,  asking  how  they  wonid  like  to 
hear  that  they  or  their  mothers  had  Inherit- 
ed a  fortune,  and,  with  only  that  much  of 
information  to  the  young  men,  then  made  an 
engagement  for  a  conference  with  the  par- 
ties that  evening  at  appellees'  office  at  7:30 
o'clock.  At  this  meeting  appellee  R.  D. 
Vance  (S.  B.  Vance  was  not  present  as  it 
appears)  made  the  inquiry  of  the  women 
touching  their  relationship  to  the  decedent 
which  was  satisfactorily  stated.  He  read 
from  the  letter  received  by  Lyne  from  T.  W. 
Macfarlane,  and  the  facts  stated  in  the  let- 
ter, concerning  the  family  sought  for,  these 
women  confirmed,  as  identifying  them  as  tlie 
heirs  in  question.  Appellee  did  not  disclose 
from  whom  he  had  received  the  letter,  or  tlie 
fact  that  "full  particulars"  could  be  had  by 
merely  Inqu  bring  of  the  Macfarlane,  the  writ- 
er of  the  letter,  whose  name  and  address 
were  carefully  given  In  It    On  the  contrary, 
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when  asked  how  Le  learned  the  facts  stated 
in  the  paper  from  which  he  was  reading,  ap- 
jiellee  avowed  Uiat  he  had  learned  it  by  ac- 
cident   One  of  the  sisters  suggested  to  ap- 
pellant that  she  write  to  some  of  her  rela- 
tions in  Nova  Scotia,  with  whom  she  had 
some  personal  acquaintance,   and  formerly 
some  correspondence.    To  this  suggestion  ap- 
pellee  interposed   the   objection    that   that 
would  never  do,  and  that  it  would  be  better 
for  a  lawyer  to  write.    He  further  urged  up- 
on the  women  the  dangers  of  delay,  suggest- 
ing that  the  estate  was  liable  to  be  distrltv 
uted  at  any  time,  and  that  the  matter  bad 
already  been  considerably  delayed;  that  the 
estate  was  liable  to  distribution,  perhaps, 
within  60  days,  which  was  then  apparently 
within  2  weeks  of  having  transpired;    and 
that  prompt,  careful,  and  vigorous  action 
was  required.     Furthermore,  they  were  told 
by  appellee  that  it  was  very  doubtful  wheth- 
er there  was  anything  in  it,— those  matters 
gaiwaDy  turned  oat  so,— and   he   advised 
them  not  to  pat  any  money  or  expenses  into 
it;  that  he  would  take  It  up  for  them  upon  a 
contingent  employment  for  S5  per  cent,  of 
whatever  was  recovered,  and  paying  all  his 
expenses  In  getting  up  proofs,  etc.,  and  go- 
hig  out  to  Nova  Scotia  in  prosecution  of  their 
claim.    The  women  testified  that  they  didn't 
know  the  meaning  of  the  term  used  In  the 
contract,  "35%,"  and  that  they  were  Igno- 
rant of  the  usual  charges  for  such  services, 
and  were  assured  by  a^iellee  that  the  fee 
proposed    was    customary    and    reasonable. 
As  soon  as  they  learned  that  the  fee  propos- 
ed was  unusual  and  exorbitant,  and  that  all 
they  were  required  to  do  was  to  identify 
themselves,  and  that  the  estate,  under  the 
laws  of  Nova  Scotia,  could  not  be  finally  dis- 
tributed for  18  months  after  the  death  of  the 
uncle,  they  notified  appellees  of  their  repudi- 
ation of  the  contract.    Mrs.  Henry  then  went 
In  person  to  Nova  Scotia,  with  the  proofs 
and  result  stated  above,  at  the  expense  to 
her  of  some  $400.    The  court  at  the  close  of 
this  evidence  required  the  Jury,  by  peremp- 
tory instruction,  to  return  a  verdict  for  the 
phtintifrs  (appellees),  which  was  done. 

This  appeal  presents  these  questions:  (1) 
Did  the  facts  proven  prima  facie  sustain  the 
plea  of  fraud?  (2)  If  they  did  not  sustain  the 
plea,  had  the  clients  the  right  to  discbarge 
their  attorneys  at  any  stage  of  the  proceed- 
ings? (3)  Was  appellees'  cause  of  action 
on  the  contract,  or  for  damages  for  a  breach 
of  it,  or  upon  quantum  meruit? 

The  estate  of  the  decedent  was  something 
more  than  $129,000,  it  seems.  The  services 
actually  rendered  by  appellees  in  the  matter 
before  notice  of  appellant's  renunciation  of 
the  contract  consisted  in  writing  a  letter  to 
the  California  Macfarlane,  which  was  re- 
tamed  for  lack  of  proper  address;  a  letter 
to  Dun's  Agency,  by  which  the  fact  of  the 
decedent's  death,  the  value  of  his  estate, 
and  the  address  of  his  executors,  and  the 
tact  that  be  died  intestate^  were  stated;  then 


a  letter  of  Inquiry  to  the  executora  It  ap- 
pears that  appellant  and  her  sisters  had 
lived  nearly  all  their  lives  in  the  city  of 
Henderson,  and  their  sons  were  In  business 
there,  and,  it  would  seem,  all  were  known  by 
appellees.  At  least,  there  is  nothing  to  indi- 
cate that  they  bad  the  least  trouble  hi  identi- 
fying these  people  as  the  heirs  sought  by  the 
inquiring  Macfarlane.  The  Identity  being 
confirmed.  It  then  appeared  but  the  simplest 
matter  to  so  notify  T.  W.  Macfarlane,  of  San 
Francisco,  and  from  bim  have  the  proffered 
information  containing  "full  particulars"  con- 
cerning the  estate,  which  is  shown  by  the 
Initial  letter  to  have  been  a  "large  fortune," 
"to  a  large  part  of  which"  these  people  were 
represented  as  being  unquestionably  entitled. 
Of  the  $19,000  received  by  these  women,  35 
per  cent.,  or  $6,660,  is  seriously  claimed  by 
appellees  under  this  contract  as  a  fee.  At 
first  blush,  it  would  appear  that  such  a  fee 
as  contracted  for,  under  the  circumstances, 
was  unconscionable.  Therefore  slight  ad- 
ditional circumstances  will  be  held  sufficient 
to  sustain  the  cliarge  of  fraud  in  procuring 
it.  The  concealment  of  a  material  fact 
whereby  the  other  party  is  induced  to  enter 
into  a  contract  which  he  would  not  liave  done 
If  the  fact  concealed  had  been  divulged  may 
amount  to  a  fraud  as  objectionable  as  if  the 
benefited  party  had  knowingly  misstated  the 
fact  to  Induce  the  contract  Mr.  Bigelow,  In 
his  valuable  work  on  Fraud,  thus  speaks  of 
this  phase  of  deceit:  "Silence  tmder  certain 
circumstances  has  the  effect  of  an  active 
principle.  It  operates  upon  the  opposite  par- 
ty now  like  some  admission,  now  like  some 
statement.  True,  it  Is  not  representation, 
nor  does  It  rest  upon  the  ground  of  repre- 
sentation; but  It  is  closely  analogous,  and 
is  attended  with  legal  consequences  for  the 
same  reason,  though  of  course  with  diminish- 
ed force,  which  governs  representation,  to 
wit,  that  it  is  an  agency  in  effecting  con- 
duct The  action  taken  may  be  said,  with- 
out a  paradox,  to  be  drawn  out  of  the  si- 
lence under  the  circumstances.  In  a  word 
the  silence  Is  a  true  cause,  or  one  of  the 
causes,  of  the  action."  Page  611.  Especial- 
ly is  this  so  when  the  concealment  Is  an  eva- 
sion of  a  direct  inquiry  by  the  opposite  par- 
ty, he  being  misled  by  the  silence  or  evasion 
constituting  the  concealment  Furthermore, 
when  one  soliciting  or  offering  to  contract 
with  another  has  knowledge  concerning  the 
facts  about  which  the  contract  is  to  be  made, 
of  which  facts  the  opposite  party  is  ignorant 
and  purports  to  recite  to  the  opposite  party 
a  statement  of  those  facts,  that  they  may  be 
also  fully  advised  before  making  the  con- 
tract yet  conceals  any  material  part  thereof 
for  the  purpose  of  inducing  the  execution  of 
the  agreement  he  will  be  held  to  have  per- 
petrated a  fraud  on  the  Injured  party.  Bige- 
low, Frauds,  472,  474,  476.  He  can  then 
either  repudiate  the  contract  upon  learning 
of  the  truth,  or  recover  damages,  if  any  were 
sustained.    In  our  opinion,  the  facts  shown 
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entitled  appellant  to  a  verdict,  nnless  appel- 
lees could  successfully  refute  them  by  pre- 
iwuderance  of  proof. 

2.  Tbe  relationship  of  attorney  and  client 
Is  so  peculiarly  one  of  confidence  and  reliance 
that  it  would  not  do  to  require  a  party  to 
continue  In  his  service  one  whom  he  dis- 
trusts, or  whose  capacity  he  no  longer  be- 
lieves in,  nor  to  permit  the  attorney,  under 
such  circumstances,  to  continue  the  relation- 
ship, where  the  lack  of  confidence  would  se- 
riously impair  his  efficiency,  and  Interfere 
with  his  full  opportunity  to  serve  the  party 
and  the  court  as  his  office  requires.  That 
the  client  has  tbe  right  to  discharge  his  at- 
torney at  any  time,  with  or  without  cause, 
even  in  a  case  where  a  contingent  fee  has 
been  agreed  upon,  cannot  be  well  doubted. 
Mechem,  Ag.  856.  If  the  discharge  Is  for 
cause,  the  question  of  fee  may  become  elim- 
inated, or  give  to  the  client  even  a  right  to 
an  action  over.  If  the  discharge  is  without 
cause,  and  after  tbe  attorney  entered  upon 
and  performed  part  of  the  services,  he  will 
imdoubtedly  be  entitled  to  recover  at  least 
to  the  extent  of  the  value  of  the  services 
rendered.  But  generally  tbe  attorney  should 
be  relegated  to  an  action  to  recover  on 
quantum  meruit,  where  he  has  been  prevent- 
ed by  the  client,  or  other  fact  not  his  fault, 
from  fully  discharging  tbe  services  contem- 
plated by  his  contract.  Moore  v.  Robinson, 
92  111.  491 ;  Duke  v.  Harper,  8  Mo.  App.  296; 
Quint  V.  Mining  Co.,  4  Nev.  304;  Scobey  v, 
Ross,  5  Ind.  445;  Telegraph  C!o.  t.  Semmea, 
73  Md.  9,  20  Atl.  127;  Wilson  y.  Barnes,  18 
B.  Mon.  330;  and  Bank  v.  Barclay  (Ky.)  60 
S.  W.  853.  In  the  case  at  bar.  If  the  question 
of  fraud  in  the  procuring  of  the  contract 
were  eliminated,  the  question  should  be  sub- 
mitted to  the  Jury  as  to  what  under  the  cir- 
cumstances, would  be  a  reasonable  compen- 
sation to  appellees  for  the  services  actually 
r^idcred  before  notice  of  their  discharge. 
And  in  estimating  such  value  the  jury  should 
consider  the  extent  of  services  rendered,  and 
ttiosc  to  be  rendered,  allowing  the  contract 
price,  abated  by  such  sum  as  is  reasonably 
represented  by  the  unperformed  part  of  tbe 
labor.  In  this  connection  It  would  be  proper 
also,  to  estimate,  in  arriving  at  that  value, 
the  fact.  If  It  was  a  fact,  of  their  being  pre- 
vented from  accepting  employment  from  the 
other  Bide  by  reason  of  their  connection  with 
the  cause  of  appellant.  Should  the  facts  on 
another  trial  be  substantially  as  shown  in 
this  record,  then  the  following  Instruction 
on  behalf  of  plaintiffs  ought  to  be  given:- 
"If  the  Jury  believe  from  the  evidence  that 
the  contract  sued  on  was  fairly  and  under- 
standlngiy  entered  Into  between  the  parties, 
and  that  defendant  without  cause  discharged 
plaintiffs  from  further  connection  with  the 
matter,  and  that  plaintiffs  continued  to  hold 
themselves  in  readiness  at  all  times  to  con- 
tinue their  services  to  completion,  the  Jury 
will  find  for  the  plainUffs  $1,662.50,  less  such 
proportion  of  that  sum  aa  is  reasonably  tep- 


resented  by  tbe  labor  and  attention  and  ex- 
pense that  would  have  been  required  of 
plaintllls  to  complete  their  undertaking,  bnt 
which  they  did  not  do." 

&,  Where  a  contract  of  employment  tta 
been  fairly  made  between  an  attorney  and 
oi^e  thereby  becoming  his  client  and  before 
any  services  are  rendered  by  the  attorney 
he  Is  discharged  by  the  client  without  cauiie, 
from  further  connection  with  the  matter,  tbe 
att(Mmey  must  look  to  an  action  for  a  breach 
of  tbe  conti-act.  A  declaration  upon  tbe  con- 
tract as  if  constructively  performed  is  not 
good,  and,  we  believe,  is  against  both  reason 
and  tbe  weight  of  authority.  This  is  likewise 
true  where  there  has  been  such  partial  per- 
formance aa  entitles  the  attorney  to  look  onlj 
to  an  action  on  quantum  meruit  as  above  bi- 
dicated.  The  measure  of  damages  may  lie, 
and  frequently  In  such  cases  Is,  ditDcult  to 
establish.  That  Is  equally  true  In  many  oth- 
er contracts.  As  to  what  would  be  the  re- 
sulting damages  from  such  breach,  where  tbe 
action  is  for  a  breach  of  the  contract  would 
necessarily  depend  upon  the  circumstances 
of  the  particular  case.  Carey  v.  Onant  5D 
Barb.  574;  Telegraph  Co.  v.  Semmes,  supra; 
Badger  v.  Mayer.  8  Misc.  Rep.  533.  28  N. 
Y.  Supp.  766. 

Other  errors  complained  of  are  passed, 
for  the  reason  that  they  are  such  aa  will  not 
probubly  recur  on  another  trial.  For  the  rea- 
sons Indicated,  the  Judgment  Is  reversed  and 
remanded  for  a  new  trial  under  proceedings 
ct-nsii'tent  herewith. 


DIERS  V.  EDWARDS.1 

(Court  of  Appeals  of  Kentucky.    May  30, 
1901.) 

CONTRACT  IN  RESTRAINT  0»  TRADE-COS- 
TINUANCE-TIMB-PRBSDMPTION  AS  TO  DAM- 
AOBS— NOMINAL  DAMAOBS— HARMLESS  ER- 
ROR. 

1.  Where  plaintiff  sold  his  livery  bnsiness  to 
defendant  and  leased  his  stable  to  defendant 
for  two  years,  with  the  privilege  of  five,  the 
covenant  by  plaintiff  not  to  engage  in  the  busi- 
ness of  selling  buggies  and  wagons  will  be  con- 
strued as  continuing  for  the  period  of  the  lease 
of  the  stable. 

2.  In  a  suit  to  restrain  the  breach  of  such  « 
contract  a  court  of  equity  may  award  damages 
already  accrued,  but  not  as  for  a  complete  ab- 
rogation of  the  contract. 

3.  In  the  absence  of  evidence  showing  any 
loss  of  business  by  defendant,  he  is  entitled 
only  to  nominal  damages  on  account  of  plain- 
tiff's breach  of  the  agreement  not  to  engage  in 
the  same  line  of  business,  as  substantial  dam- 
ages will  not  be  inferred  from  the  mere  fact 
of  such  breach. 

4.  The  failure  to  award  defendant  nominal 
damages  on  his  counterclaim  is  not  ground  for 
reversal,  as  the  Judgment  must  in  any  event 
have  been  in  favor  of  plaintiff  upon  his  lien  for 
the  balance  of  the  price  which  he  songht  by  his 
action  to  enforce. 

Appeal  from  circuit  court  Boone  county. 
"Not  to  be  officially  reported." 

>  Reported  b7  Edward  W.  HInaa,  Esq.,  of  ttt 
Franktort  bar,  and  tormerlr  itate  rvporter. 
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Action  b7  A.  M.  Edwards  against  Mrs.  3. 
V.  Diets  to  enforce  a  lien.  Judgment  for 
I>laliitlff,  and  defendant  appeals.    Affirmed. 

B.  V.  Menefee  and  Gaunt  &  ToUn,  for  ap- 
pellant   W.  W.  Olckerson,  for  appellee. 

r>U  KELLB,  J.     On  April  4,  1808,  A.  M. 
Bd-wards  sold  to  aiqpellant,  Diers,  and  A.  R. 
Uance  his  stock  of  horses  and  Tehlcles  used 
lo  bis  llrery  business,  tbe  feed  on  hand,  and 
his  coal  yard,  together  with  the  right  to  a 
lease  for  two  years,  with  the  privilege  of 
five  upon  the  stable,  for  the  sum  of  $1,300, 
to  be  secured  by  a  mortgage  upon  varioiiB 
pieces  of  property  belonging  to  tbe  two  pui^ 
chasers.    Ildwards  also  sold  and  transferred 
bis  good  will  in  the  coal  and  livery  business, 
and  agreed  not  to  go  into  any  opposition  "In 
either  of  said  lines  within  the  periods  above 
named."   The  agreement  of  sale  was  attend- 
ed to  on  behalf  of  Mrs.  Diers  by  her  husband. 
About  five  months  after  the  contract  was  en- 
tered into  Hance  withdrew  from  the  busi- 
ness as  (me  of  the  proprietors,  tbe  property 
mortgaged  by  him  to  secure  the  indebtedness 
was  released,   and  the  vendor  accepted  In 
Hen  thereof  an  additional  mortgage  from  Mrs. 
Diers  upon  some  of  the  stock.    In  November, 
1S08,  Edwards  lm>ught  snlt  to  enforce  hla 
Ii«i  for  the  payment  of  a  balance  of  $600. 
An  answer  and  counterclaim  was  filed,  set- 
ting up  a  claim  for  damages  for  certain  of 
the  horses  embraced  in  tlie  sale  as  be.'ng 
unsound  and  balky,  and  for  injury  to   liny  | 
and  other  feed  by  rain  and  snow  during  the  | 
time  certain  repairs  were  being  made  i:pon 
the  roof  of  the  stable  by  Edwards.    The  trial 
court  found   against  appellant   upon   these 
qneetlons,  and  an  examination  of  the  record 
does  not  show  any  g^ood  ground  for  dlsturi^ 
ing  the  finding.    The  animals  were  not  war- 
ranted, and  no  complaint  seems  to  have  been 
made  until  the  bringing  of  this  suit.     The 
evidence  as  to  damages  caused  by  repair  of 
the  roof  does   not  satisfactorily  show  that 
such  damage  resulted  from  appellee's  negli- 
gence;  and,  upon  the  other  hand,  there  is 
some  testimony  to  support  the  claim  of  Ed- 
wards that  appellant  Insisted  upon  the  re- 
pairs being  made  during  an  inclement  season, 
and  took  the  risk  of  such  damages  as  might 
occur.    We  do  not  think  the  record  Justifies 
OS  In  setting  aside  the  finding  of  the  chan- 
cdlor  upon  this  question. 

The  answer  and  counterclaim  sought,  also, 
a  reformation  of  the  contract  so  as  to  make 
the  last  clause  read,  "The  said  Edwards  sells 
and  transfers  his  good  will  in  tbe  coal  and 
livery  business,  and  In  the  sale  of  buggies 
and  wagons  In  Boone  county  and  in  the  ad- 
joining counties  of  lioone,  and  agrees  n  t  to 
go  Into  any  omxwltlon  in  either  of  said  lines 
within  the  periods  above  named."  It  la 
averred  that  the  danse  as  to  sale  of  bug- 
gies and  wagons  was  omitted  by  mistake  of 
the  draftsman.  The  pleading  avers  a  breach 
ot  that  contract  by  the  sale  of  a  nnmber  of 


buggies  and  wagons,  ana  prays  damages  In 
the  sum  of  $350.  By  amendments  to  the 
pleading,  various  specific  sales  of  buggies 
and  wagons  are  set  up  as  having  been  made 
by  Edwards.  The  weight  of  the  testimony 
conduces  to  show  that  the  understanding  at 
the  time  of  the  agreement  was  that  the 
sale  included  the  sale  of  the  good  will  of 
the  buggy  business,  as  well  as  of  the  coal 
and  livery  business,  and  that  the  draftsman 
of  the  paper  was  so  sure  that  this  stipulation 
was  included  In  the  written  contract  that, 
being  consulted  by  both  parties  as  to  wheth- 
er Bldwards  had  the  right  to  sell  buggies,  be 
gave  bis  opinion  that  the  right  did  not  exist. 
The  trial  court  found  that  this  stipulation 
was  omitted  by  mistake  of  the  draftsman. 
Assuming  that  this  finding  was  correct.  It 
would  seem  to  be  a  fair  construction  that 
the  covenant  was  to  continue  during  the 
period  of  the  lease  of  the  stable,  which  would 
certainly  be  a  reasonable  limitation  upon  such 
a  contract  in  partial  restraint  of  trade.  But 
the  court,  while  adjudging  that  the  contract 
should  be  so  reformed  as  to  contain  that 
clause, — that  Edwards  had  no  right  to  sell 
buggies  or  wagons  in  Boone  and  adjoining 
counties,— and  that  he  had  violated  that 
clause  of  the  contract  by  selling  some  bug- 
gies and  wagons  In  those  counties  in  partner- 
ship with  S.  L.  Edwards  and  others,  held 
further  that  It  was  not  advised  by  the  testi- 
mony as  to  whether  appellant  could  or  would 
have  sold  a  buggy  to  any  one  who  purchased 
from  Edwards  or  bis  partnership,  and  that  no 
criterion  or  measure  of  damages  was  shovni, 
or  any  certainty  as  to  damages  established, 
and  that  It  was  wholly  unable  to  fix  or  as- 
certain any  damages  suffered  by  reason  of 
the  breach  of  the  contract.  Upon  this  ques- 
tion we  are  Inclined  to  concur  with  the  find- 
ing of  the  circuit  judge.  There  was  evidence 
tending  to  show  with  some  degree  of  accu- 
racy the  number  of  vehicles  sold  by  the  firm 
of  which  Edwards  became  a  member.  There 
was  highly-conflicting  evidence  as  to  the 
average  of  profits  upon  such  sales  But  there 
was  no  evidence  to  show  with  any  degree  of 
certainty  any  falling  off  in  the  buggy  busi- 
ness, the  good  will  of  which  Is  claimed  to 
have  been  sold,  and  still  less  to  show  that 
such  falling  off  was  caused  by  the  business 
of  Edwards'  firm.  It  has  been  held  that,  in 
a  proceeding  for  Injimction  to  restrain  thb 
breach  of  such  a  contract,  a  court  of  equity 
may  award  damages  already  accrued,  though 
not  damages  as  for  a  complete  abrogation 
of  the  contract  Stoflflet  v.  Stofflet,  160  Pa. 
528,  as  Atl.  857.  That  was  a  case  of  sale 
of  the  only  photograph  gallery  In  town,  with 
an  agreement  by  the  vendor  not  to  engage 
in  the  same  business  in  that  town.  Damages 
were  held  properly  allowed,  though  the  only 
proof  was  a  showing  of  the  decrease  of  the 
business  of  the  ^gallery.  In  this  case  it  ap- 
pears that  Edwards  was  not  the  only  person 
engaged  In  that  business  In  those  counties 
at  the  time  of  the  contract,  no  decrease  In 
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the  bnsinesB  sold  Is  shown,  and  no  damage 
to  the  sold  business  resultant  from  the 
breach  complained  of,  unless  such  damage  la 
to  be  Inferred  from  the  mere  fact  of  the 
breach.  That  fact  may  have  warranted  or 
may  even  have  required  a  finding  of  nominal 
damages,  and  might  justify  a  reversal,  were 
the  question  of  damages  the  only  question  in 
the  case.  But  as  the  Judgment  must  have 
been  In  favor  of  appellee  upon  his  lien,  even 
if  appellant  were  allowed  nominal  damages, 
and  the  finding  of  such  damages  (or  appel- 
lant could  not  have  materially  altered  the 
Judgment,  it  does  not  in  this  case  attord 
ground  for  reversal.  The  Judgment  is  there- 
fore affirmed. 

MANHATTAN  LIFE  INS.  (X).  v.  SAVAGE'S 

ADM'R.i 
.'   (Court  of  Appeals  of  Kentucky.     May  29, 
i.  .  1901.) 

UFB  INSURANCB-FAILURBI  TO  PAT  PREMIUM 

NOTE  AT  MATORITT— WAIVKR 

OF  FORFBITDRE. 

1.  Two  policies  of  insurance  were  issued  by 
defendant  company  to  S.  at  the  same  time,  and 
for  the  first  premium  on  each  policy  he  execut- 
ed a  separate  note,  which  stipulated  that,  if 
not  paid  at  maturity,  the  policy  should  be  void, 
each  policy  also  stipulating  that,  if  any  premi- 
um should  not  be  paid  when  due,  the  policy 
should  be  void.  The  notes  being  due  June  30th, 
on  the  20th  of  June  defendant's  agent,  to  whom 
the  notes  had  been  sent  for  collection,  wrote  S. 
a  letter,  telling  him  they  would  be  due  on  the 
30th,  and  advising  him  to  pay  if  he  could  "only 
pay  as  much  as  one  half  of  one  of  the  notes," 
and  saying  further:  "I  can  hold  the  other  half 
for  you  for  three  or  four  months  longer,  and 
can  scud  the  other  note  in  for  cancellation.  I 
hope  you  may  be  able  to  carry  at  least  one  of 
your  policies.  Don't  send  them  to  me.  Keep 
them,  whether  you  pay  for  them  or  not."  No 
part  of  either  note  being  paid  at  maturity,  both 
notes  were  sent  by  the  agent  to  the  company's 
office^  and  there  marked  "Canceled,"  and  the 
policies  marked  "Lapsed"  on  the  books  of  the 
company.  S.  died  August  16th,  without  having 
offered  to  pay  any  part  of  either  note.  Held, 
that  there  was  no  extension  of  the  time  of  pay- 
ment, and  no  waiver  of  the  forfeiture. 

2.  As  each  policy  and  each  note  provided  for 
a  forfeiture  for  nonpayment  df  the  note  or  any 
premium,  it  was  not  necessary  for  the  company, 
to  effect  a  forfeiture,  to  notify  insured  that  liis 
policy  had  lapsed. 

3.  Neither  the  fact  that  the  company  retained 
the  notes  nor  the  fact  that  insured  retained  the 
policies  amounted  to  a  waiver  of  the  forfeiture, 
the  insured  having  the  right  to  a  reinstatement 
of  the  insurance  upon  certain  conditions,  and 
the  company  therefore  having  no  right  to  de- 
mand a  return  of  the  policies. 

4.  The  agent's  letter  not  being  reasonably  tos- 
ceptible  of  the  construction  that  It  was  an  ex- 
tension of  the  time  of  payment,  the  fact  that 
insured  so  construed  it  does  not  prevent  a  for- 
feiture. 

Appeal  from  circuit  court,  Bourbon  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Robert  B.  Savage's  administra- 
tor against  the  Manhattan  Life  Insurance 
Company   on   a    policy   of  ■  life   Insurancei. 

■  Reported  by  Edward  W.  Hines,  Esq.,  of  th« 
FraaUort  bar,  and  lormerly  state  reporter. 


Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reyereed. 

C.  M.  Thomas  and  Humphrey,  Burnett  & 
Humphrey,  for  appellant.  Emmett  M.  Didc- 
son,  for  appellee. 

O'REAR,  J.  Robert  B.  Savage,  now  de- 
ceased, made  application  to  appellant  for 
two  policies  of  Insurance  upon  his  life  for 
$1,000  each,  and  on  the  16th  of  AprU.  1S8& 
these  policies  were  issued.  They  were  pay- 
able to  his  personal  representative  npon  sat- 
isfactory proof  of  the  death  of  the  in- 
sured during  the  continuance  of  the  policy. 
It  provided  for  the  payment  annually.  In 
advance,  of  $26.60  premiums.  The  insured 
died  August  16,  1898,  from  an  illness  of  ty- 
phoid fever  contracted  aboat  July  6tb  pre- 
vious. The  first  premiums  upon  these  poli- 
cies were  neither  paid,  but  instead  the  hi- 
sured  executed  to  appellant  his  notes,  of 
which  the  foUowing  is  one:  "$26.60.  New 
York,  March  30,  1808.  Three  months  after 
date,  for  value  received,  I  prcHnise  to  pay 
to  the  Manhattan  Life  Insurance  Company, 
of  New  York,  or  order,  twenty-sbc  ••/io« 
dollars,  with  interest,  at  66  Broadway.  This 
note  is  given  on  account  of  premium  on  poli- 
cy No.  110,348,  dated  March  30,  1888.  issued 
by  said  company,  and,  if  this  note  be  not 
paid  at  maturity,  said  policy  shall  be  void. 
[Signed]  Robert  Bruce  Savage."  Thereupon 
the  agent  of  appellant  company  executed  to 
the  assured  a  receipt,  as  follows:  "Mlllers- 
burg,  Ky.,  March  28,  1888.  Received  from 
Robert  Bruce  Savage  fifty-three  and  *<>/io» 
dollars,  deposit  upon  the  ai^llcation  for  In- 
surance in  the  Manhattan  Life  Insurance 
Company,  of  New  York,  on  the  life  of  Rob- 
ert B.  Savage,  of  MlUersbnrg,  E^y.,  dated 
March  20,  1888,  which  shall  be  applied  on 
account  of  the  payment  of  the  first  premium, 
provided  that  the  application  be  accepted  by 
the  Manhattan  Life  Insurance  Company,  and 
a  policy  Issued  in  accordance  therewith;  oth- 
erwise, said  sum  shall  be  returned  by  me  to 
the  applicant.  Agents  are  not  autborized  to 
Issue  this  receipt  at  any  time  except  at  the 
time  of  the  examination  by  the  company's 
medical  examiner.  [Signed]  Ralph  R.  WU- 
son.  Agent."  This  receipt  seems  to  have 
been  executed  upon  the  delivery  of  the  notes, 
but  it  is  shown  as  a  matter  of  fact  thnt 
no  money  was  paid  upon  the  execution  of 
the  receipt  or  at  any  other  time.  These 
notes  matured  the  30th  of  June,  1898.  Oa 
the  16th  of  June,  1898,  it  is  shown  that  appel- 
lant's general  agent  at  Cincinnati,  having 
In  charge  the  transactions  including  these 
policies,  addressed  to  the  decedent  the  fol- 
lowing communication,  which  was  sent  by 
mail:  "Cincinnati,  Ohio^  June  16tii,  1898. 
Robert  B.  Savage,  Esq.,  Mlllersburg,  Ky.- 
Dear  Sir:  The  premium  notes  on  your  poli- 
cies No.  110,348  and  8  will  be  dne  on  the 
30th  day  of  June,  1898.  We  will  send  yoar 
notes  for  collection  to  R.  R.  Wilson.  &  A 
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Please  give  the  Bame  prompt  attention,  as  It 
is  essential  to  the  -validity  of  your  Insurance. 
Voors,  respectfully.  Henry  J.  Powell,  Gen- 
eral Agent.    Please  notify  us  of  any  change 
of  address."    The  R.  K.  WIl8<m  referred  to 
in  the  above  communication  appears  to  have 
been  the  agent  of  appellant  who  procured 
thpse   Insurances  to  be  written,   and   who 
was  its  local  r^resentatlve  wltbln  the  tee- 
ritory  where  the  Insured  lived.    It  appears 
that  on  or  about  the  20th  of  June,  1898,  the 
agent,   Wilson,  wrote  to  decedent  the  fol- 
lowing letter:    "Bobert  B.  Savage,  Millers- 
burg,   B^y.— Dear  Bobert:     Yonr  note  will 
be  due  on  the  30th  of  this  month,  and.  If  at 
all  possible  for  you  to  pay  same,  it  would  be 
advisable.  If  you  can  only  pay  as  much  as 
one  half  of  one  of  the  notes.    I  can  hold  the 
other  half  for  you  for  three  or  fonr  mimths 
longer,  and  can  send  the  other  note  in  for 
cancellation.     I  hope  you  may  be  able  to 
carry  at  least  one  of  your  policies.     Don't 
send  them  to  me.    Keep  them,  whether  you 
pay  for  them  or  not    Give  my  regards  to  all 
of  my  friends.    Hope  you  are  by  this  time 
engaged  in  some  paying  occupation.    Trust- 
ing yoa  may  be  able  to  hold  one  of  your 
policies,  if  not.  I  am  sure  I  have  no  ill  feel- 
ing towards  yon  on  that  account,  I  remain, 
yonr  Ralph."    It  Is  claimed  by  appellant  that 
a  few  days  after  this  letter  was  sent  it  was 
replied  to  by  the  decedent,  in  which  he  ex- 
pressed his  sorrow  at  bis  inability  to  meet 
tlie  notes,  but  that  he  would  have  to  let  the 
policies  ga    If  such  a  letter  was  written.  It 
was  destroyed  before  Savage's  death.    How- 
ever, instead  of  making  any  payments  upon 
either  of  the  notes,  they  were  suffered  to  re- 
main unpaid;   and  on  the  Ist  day  of  July, 
according,   as   it  seems,   to  the   rules   and 
custom  of  appellant  company,  its  agent  made 
out  and  mailed  his  regular  monthly  report, 
inclnding  Savage's  two  notes  tor  cancella- 
tion.   The  original  books  of  entry  of  the 
Cincinnati  ofDce  of  appellant,  which  had  con- 
trol of  the  agency  through  which  this  In- 
(nrance  was  effected,  were  produced  in  court, 
and  the  original  entries  admitted  in  evi- 
dence.   They  show  that  the  policies  above 
named  were  marked  In  the  company's  books 
with  a  capital  "L,"  which  was  explained  to 
mean  "Lapsed."    The  notes  show  that  they 
were  marked  "Canceled."    Thereafter  It  ap- 
pears that  no  demand  was  made  on  the  in- 
rared  for  payment  of  anything  on  either  of 
tlie«e  notes,  but  they  were  both  retained  by 
tbe  company,  it  says,  for  the  purpose  of  pre- 
Kning  tbe  evidence  that  the  notes  were  un- 
paid, and,  as  a  further  reason,  that  under 
tbe  policies  of  insurance  the  insured  had  the 
''Elit  within  a  certain  time,  upon  furnishing 
*  certificate  of  his  good  health,  and  the  pay- 
'■XDt  of  these  notes  and  interest  at  5  per 
cent  per  annum,  and  other  premiums  due, 
to  be  reinstated.    The  insured  is  not  shown 
to  have  taken   any   steps    looking  to   the 
Ptyment  of  either  of  the  notes,  or  that  he 
applied  for  the  leJnstatemfent  of  his  policies. 


The  policies  of  insurance  contained  these 
provisions:  "In  consideration  of  the  appli- 
cation for  this  policy,  and  the  statements 
and  covenants  therein  contained,  which  are 
a  part  of  this  contract,  and  of  the  annual 
premium  of  twenty-six  and  •o/i«o  dollars,  to 
be  paid  In  advance  to  the  company  at  Its  of- 
fice in  the  city  of  .New  York  on  the  delivery 
of  this  policy,  and  thereafter  on  the  thirtieth 
day  of  March  in  every  year,"  etc.  Indorsed 
upon  the  policy  was  the  following  state- 
ment: "First  If  any  statement  made  in 
the  application  be  in  any  respect  untrue,  m- 
if  any  premium  be  not  paid  when  due,  this 
policy  shall  be  void,"  etc.  Also:  "Fourth. 
Any  Indebtedness  to  the  company,  together 
with  the  balance,  if  any,  of  the  current 
year's  premium,  will  be  deducted  In  any  set- 
tlement of  this  policy." 

Appellee,  as  administrator  of  the  Insured, 
brought  this  action  upon  both  the  policies 
named.  The  answer  of  appellant  admitted 
that  Savage  was  insured  up  to  the  30th  of 
Jnne,  1898,  when  the  premium  notes  matur- 
ed, but  relied  upon  their  nonpayment  as 
working  a  forfeiture  of  the  contract  of  insur- 
ance. Appellee,  on  the  contrary,  relied  upon 
the  letter  of  June  20,  1898,  as  amounting  to 
a  waiver  of  the  provision  for  forfeiture,  and 
as  providing  for  an  Indefinite  extension  of 
tbe  time  in  which  the  insured  might  pay  the 
one  half  of  one  of  the  notes;  the  other  half 
to  be  paid  within  three  or  four  months  there- 
after, and  thereby  continue  the  first  policy  lu 
full  effect.  The  trial  court  in  giving  this 
construction  to  the  letter  mentioned.  In- 
structed the  Jury  that  It  "was  and  Is  a  waiv- 
er of  the  right  of  defendant  to  forfeit  both 
of  the  policies  sued  on  herein,  and  that  it 
was  an  offer  of  the  defendant  to  tbe  deceas- 
ed, Savage,  on  the  part  of  the  defendant  to 
extend  the  time  of  tbe  payment  of  one  half 
of  one  of  said  notes  for  a  period  of  three 
months  from  the  date  of  the  writing  of  said 
letter,  and  the  other  half  of  said  note  was  by 
the  terms  of  said  letter  to  be  paid  within  a 
reasonable  time  after  the  date  of  said  let- 
ter, and  within  a  reasonable  time  aftei  the 
maturity  of  said  note."  It  will  thus  be  seen 
that  the  court  construed  the  writing  of  June 
20,  1808,  as  extending  the  waiver  of  forfei- 
ture by  appellant  for  nonpayment  of  premi- 
ums beyond  the  date  of  the  maturity  of  the 
notes.  This,  we  think,  was  an  erroneous  con- 
struction of  the  paper.  That  letter  merely 
proposed  to  the  Insured  that  he  should  keep 
up  one  of  the  policies  at  least  and  advised 
that  he  do  so  by  paying  one  half  of  the  note 
due  June  30th,  in  which  event  the  agent  pro- 
posed to  carry  the  other  half  of  that  premium 
for  three  or  four  months  longer.  It  was  clearly 
the  intention  of  the  writer  of  the  letter  that 
the  condition  precedent  to  the  continuation 
of  the  policy  was  the  payment  by  the  insur- 
ed of  at  least  one-half  the  premium  note  at 
the  date  of  its  maturity.  Having  failed  to 
I>ay  it,  the  policy  lapsed.  The  retention  of 
the  notes  by  appellant  as  explained  by  it 
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was  In  no  wise  InconBlstent  with  Ita  Inten- 
tion to  treat  the  policy  as  yold.  Insarance 
Co.  V.  Pentecost  (Ky.)  49  S.  W.  425;  Insur- 
ance Co.  V.  Duvall  (Ky.)  40  S.  W.  518;  In- 
surance Ck).  V.  Myers  (Ky.)  59  S.  W.  30. 

The  other  qnestlcms  presented  in  his  brief 
by  appellee  are  too  thoroughly  settled  to  Jus- 
tify argument.  That  is,  the  company  is  not 
required  to  notify  the  insured  that  his  pol- 
icy hud  lapsed,  when  both  his  policy  and  the 
unpaid  premium  note  expressly  provide  for 
such  result  in  case  of  nonpayment  of  the 
note  or  any  premium.  That  the  assured  mis- 
construed the  effect  of  the  note  of  June  20tta 
from  the  agent  Wilson,  and  relied  on  such 
misconstruction,  is  not  sufficient  to  extend 
the  waiver  of  forfeiture.  The  insurer  must 
have  Intended  such  result,  or  the  paper  it- 
self must  be  reasonably  susceptible  of  such 
construction,  before  the  assured  would  be  en- 
titled to  take  the  risk  of  assuming  that  fur- 
ther extension  was  granted  him.  That  the 
insurer  retained  the  notes,  as  explained  by 
it.  and  that  the  assured  retained  the  policies, 
cannot  be  held  alone  to  amount  to  a  waiver 
of  the  forfeiture.  The  company  had  no  le- 
gal right  to  demand  a  return  of  the  policies, 
as  the  assured  had  the  right,  upon  the  con- 
dition above  stated,  to  demand  a  reinstate- 
ment of  his  insurance  under  them;  and  ap- 
pellant had  the  right  to  retain  the  notes, 
marking  them  "Canceled,"  as  evidence  of 
their  nonpayment,  for  which  Its  liability  up- 
on the  policy  was  avoided.  Thereafter  "all 
appellant  had  to  do  was  to  remain  silent  or 
Inactive  in  the  matter"  (Duvall  Case  [Ky.] 
46  S.  W.  518),  and  "act  consistently  with  its 
claim  of  forfeiture  of  the  insurance"  (More- 
land  V.  Insui-ance  Co.  [Ky.]  46  8.  W.  616). 
Under  the  facts  shown  in  this  record,  the 
court  should  have  given  the  peremptory  In- 
struction asked  for  by  appellant  The  Judg- 
■ment  Is  reversed,  and  cause  remanded  for 
proceedings  consistent  herewith. 


HOLT  T.  THURMAN  et  al.» 

(Court  of  Appeals  of  Kentucky.    Hay  29, 
1901.) 

PUBLIC  OPPICBRS— ASSIGNMENT  OP  UNEARN- 
ED SALARY. 

The  asslgoment  by  a  public  officer  of  sal- 
ary to  be  earned  in  future  ia  void  as  against 
public  policy. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, chancery  division. 

"To  be  officially  reported." 

Action  by  J.  T.  Holt  against  William  T. 
Thurman  and  others  to  enforce  a  Judgment. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Reversed. 

Cbas.  P.  Johnson  and  Pryor  &  Saplnsky, 
for  appellant.  J.  B.  McCormIck  and  Bullitt 
&  Shield,  for  appellees. 

'  Reported  b7  Kdward  W.  Hlnes,  Esq.,  ot  the 
FrsDktort  bar,  and  tormerly  itate  reporter. 


BURNAM,  J.  At  the  date  of  the  tnatltn- 
tion  of  this  suit  in  the  Jefferson  circuit  court 
on  the  2«th  of  July,  1881^,  W.  T.  Thurman 
was  the  duly  elected,  qualified,  and  actins 
prosecuting  attorney  of  the  LonisTllle  city 
court,  and  was  by  law  entitled  to  be  paid  a 
salary  for  his  services  by  the  city  of  Louis- 
ville of  $3,500,  in  monthly  installments  of 
$291.66  on  the  last  day  of  each  month  of  his 
term.  The  appellant,  J.  T.  Holt,  had  re- 
covered a  Judgment  against  him,  upon  whicli 
execution  had  issued,  and  been  returned  by 
the  proper  officer  "No  property  found." 
Thereupon  this  action  was  instituted  pursu- 
ant to  section  4B0  of  the  Civil  Code  to  sab- 
Ject  the  salary  due  to  Thurman  as  prosecDt- 
ing  attorney  by  the  city  of  Louisville  to  the 
payment  of  bis  Judgm^it  Writs  of  gamlsb- 
ment  were  Issued  at  different  times,  whieli 
were  served  upon  the  treasurer  of  the  city, 
which  seem  to  have  been  abandoned.  Fi- 
nally, on  the  23d  of  November,  1897,  an  alias 
attachment  was  issued,  which  was  duly 
served  upon  the  treasurer.  The  dty  of 
Louisville,  for  answer  to  the  garnishment 
said  that  on  the  18th  of  November,  1897,  be- 
fore the  suing  out  of  the  last  attadmient, 
there  was  filed  with  the  auditor  of  the  city 
a  writing  dated  November  3,  1897,  purport- 
ing to  be  an  assignment  by  William  T.  Thur- 
man of  his  salary  due  from  the  city  for  the 
month  of  November,  1897,  to  one  W.  S.  Mil- 
ler; and  that,  furthermore,  no  part  of  the 
salary  of  the  defendant  Thurman  for  the 
month  of  November,  1897,  was  due  at  the 
date  of  the  service  of  the  garnishment  npoo 
the  city,  and  asked  that  the  order  of  at- 
tachment be  discharged.  Subsequently,  on 
the  6th  of  January,  1888,  another  alias  at- 
tachment was  sued  out,  which  was  duly 
served  upon  the  treasurer  of  the  city,  seek- 
ing to  garnishee  the  salary  of  Thurman  for 
the  months  of  November  and  December,  1897. 
Thereupon  appellees  H.  Wedekind  &  Co.  filed 
their  petition  to  be  made  a  party  to  the  pro- 
ceeding, setting  up  a  written  assignment 
dated  November  3,  1897,  by  which  Thurmao 
assigned  to  W.  S.  Miller,  Jr.,  bto  salary  of 
$291.60  due  and  to  become  due  for  the  month 
of  November,  1887,  as  prosecuting  attorney 
of  the  police  court,  end  which  was  on  the 
same  day  assigned  in  writing  to  them  by 
Miller;  and  alleged  that  the  assignment  to 
them  was  prior  In  date  to  the  attachment; 
and  asked  that  the  city  of  Louisville  be  re- 
quired to  pay  Thurman's  salary  for  Novem- 
ber to  them.  And  the  appellees  L.  Simons  & 
Co.  filed  their  petitlim  to  be  made  a  party,  in 
which  they  allege  that  on  the  6th  day  of 
December,  1897,  Thurman,  for  a  valuable  con- 
sideration, had  assigned  and  transferred  to 
them  in  writing  bis  salary  earned  and  to  be 
earned  as  prosecuting  attorney  of  the  police 
court  for  the  month  of  December,  1897.  The 
city  of  Louisville  was  required  by  rule  to 
pay  into  coiurt  the  amount  due  Thurman  for 
salary  as  prosecuting  attorney  for  the  months 
of  November  and  December,  1897.    The  ap- 
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pellant  Holt,  Intetposed  a  general  demurrer 
to  each  of  the  petitions  of  Wedeklnd  &  Co. 
and  Simons  &  Ck>.,  'whldi  were  ovemiled, 
and  judgment  entered  for  claimants,  and  to 
review  that  Judgment  this  appeal  is  proM- 
cuted. 

The  claims  of  both  appellant  and  appellees 
are  bona  fide,  and  there  is  no  dispute  as  to 
the  facts,  and  the  record  therefore  only  pre- 
sents two  questions  of  law  to  be  decided  by 
this  court:    First.  Is  the  assi^ment  of  blB 
salary  by  a  public  officer,  before  It  becomes 
due,   contrary  to  public  policy,   and   void? 
Second.  Can  the  salary  of  a  public  officer, 
before  It  becomes  due  and  payable,  be  reach- 
ed by  attachment,  and  subjected  to  the  claim 
of  a  creditor  of  such  officer?    This  question 
was  considered  by  this  court  in  the  case  of 
Manly  t.  Bltzer,  91  Ky.  S96,  16  S.  W.  464, 
34  Am.  St.  Rep.  242.    That  controversy  was 
over  the  wages  of  a  policeman  In  the  city  of 
Louisrine.     He  had,  about  the  1st  of  the 
month,  sold  and  assigned  his  claim  against 
the  city  for  wages  of  that  month,  and  after 
the  assignment  a  creditor  sought  to  sub- 
ject it  by  attachment    It  was  held  that,  as 
the  policeman  had  an  existing  contract  with 
the  dty  for  the  payment  of  such  a  salary, 
and  his  term  of  office  extended  beyond  the 
time  when  It  could  be  presumed  because  of 
the  existence  of  the  contract  that  the  salary 
would  be  earned,  and  had  su«!b  a  potential 
existence  that  he  had  a  right  to  transfer  It, 
and,  having  done  so  for  value,  it  vested  the 
assignee  witb  an  equity  which,  being  older 
in  time  than  that  of  the  attachment,  must 
prevail.     The  opinion   does   not  discuss  or 
decide  the  question  from  the  standpoint  of 
public  policy,  and  the  authorities  cited  to 
support  it  do  not  In  any  way  consider  or  in- 
volve this  question.    There  is  no  suggestion 
in  the  opinion  of  any  distinction  whatever 
between  the  unearned  wages  of  a  person  oc- 
cupying  a  mere  private   position   and   one 
who  is  discharging  the  duties  of  a  public  offi- 
cer.   In  the  first  case  the  law  Is  weU  settled 
that  there  may  be  an  assignment  of  wages 
or  salary  to  be  earned  under  an  exlstlitg  em- 
ploj-ment,  made  In  good  faith,  and  for  a 
valuable  consideration,  and  that  a  court  of 
equity  will  compel  the  specific  performance 
of  such  a  contract  in  certain  cases,  there 
being  no  question  of  public  policy  Involved 
in  sacb  a  transfer;  and  to  this  class  ot  cases 
tlie  authorities  refeiTed  to  in  Manly  v.  Bit- 
ter have  a  direct  application,  and  they  are 
supported  by  many  authorities.    See  2  Am. 
&  Eng.  Bnc.  Law  (2d  Ed.)  31;    Perkins  v. 
Butler  (Neb.)  2  Am.  &  Bug.  Dec.  Eq.  218, 
82  N.  W.  308,— where  there  is  a  very  full 
collation  of  the  authorities  on  this  subject. 
But  the  law  is  equally  well  settled  that  the 
Inture  salaries  of  public  officers  are  not  as- 
'iKuable  on  the  grotmd  of  public  policy,  and 
an  attempted   assignment   thereof   is  void. 
"The  protection  thus  extended  to  those  en- 
t^Sed  in  the  performance  of  public  duties  is 
wt  based  upon  the  ground  of  their  private 


interest,  but  upon  the  necessity  of  securing 
the  efficiency  of  the  public  service  by  insur- 
ing that  the  funds  provided  for  its  main- 
tenance shall  be  received  by  those  who  are 
to  perform  the  work,  at  the  periods  appoint- 
ed for  their  payment;  and  the  assignment  of 
such  funds  before  tbey  are  due  impairs  the 
efficiency  of  the  public  service,  and  is  void, 
both  In  law  and  equity,  as  being  against 
public  policy."  See  2  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  p.  1033,  and  cases  there  cited. 
This  question  has  been  repeatedly  consid- 
ered by  the  English  and  most  ot  the  Ameri- 
con  state  courts,  and  they  have  been  well- 
nigh  unanimous  in  holding  against  the  va- 
lidity of  such  assignments  on  the  ground  of 
public  policy.  We  quote  a  few  of  them 
here:  Greenb.  Pub.  Pol.  rule  2S3,  p.  848, 
says:  "Any  contract  which  secures  to  any 
one  not  occupying  a  public  office  Its  benefits 
or  emoluments,  or  any  part  thereof,  is  void." 
Id.  rule  297,  p.  351:  "The  salary  or  emolu- 
ments of  a  public  officer,  except  when  they 
are  already  earned,  •  •  •  ore  all  inca- 
pable of  assignment"  Mechem,  Pub.  OfT.  { 
874:  "Assignment  of  unearned  compensa- 
tion opposed  to  public  policy.  •  •  • 
Wbile  the  compensation  already  earned  by 
a  public  officer  may  validly  be  assigned  by 
him.  It  Is  settled  by  clear  preponderance  of 
authority  that  an  assignment  of  future  com- 
pensation, not  yet  earned,  whether  payable 
by  salary  or  fees,  is  opposed  to  public  policy, 
and  void.  'Salaries,'  it  is  said  in  one  case, 
'are  by  law  payable  after  work  Is  perform- 
ed, and  not  before,  and  while  this  remains 
the  law  It  must  be  presumed  to  be  a  wise 
regulation,  and  necessary,  in  tbe  view  of  the 
lawmakers,  to  the  efficiency  of  the  public 
service.  The  contrary  rule  would  permit  the 
public  service  to  be  undermined  by  the  as- 
signment to  strangers  of  all  the  funds  ap- 
propriated to  salaries.'  It  is  true  that  in  re- 
spect to  otBcers  removable  at  will  this  evil 
could,  in  some  measure,  be  limited  by  their 
removal  when  they  were  found  assigning 
their  salaries;  but  this  Is  only  a  partial 
remedy,  for  there  would  still  be  no  means 
of  preventing  the  continued  recurrence  of 
the  same  difficulty.  If  such  assignments 
are  allowed,  then  the  assignees,  by  notice  to 
the  government,  would,  on  ordinary  princi- 
ples, be  entitled  to  receive  pay  directly,  and  to 
take  the  place  of  their  assignors  in  respect 
to  the  emoluments,  leaving  the  duties  as  a 
barren  charge  to  be  borne  by  the  assignors. 
It  does  not  need  much  reflection  or  observa- 
tion to  understand  that  such  a  condition  of 
things  could  not  fall  to  produce  results  dis- 
astrous to  the  efficiency  of  the  public  serv- 
ice." And  to  the  same  effect  are  Clark,  Cont 
c.  8,  p.  419,  and  Lawson,  Out  i  355,  p.  379. 
Bliss  V.  Lawrence,  58  N.  Y.  442,  17  Am.  Eep. 
273  (syllabus):  "An  assignment  by  a  public 
officer  of  the  future  salary  of  his  office  Is  con- 
trary to  public  policy,  and  Is  void."  State- 
ment of  the  case:  "The  complaint  in  each 
case  alleged  and  the  evidence  established 
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the  fact  that  the  defendant  was  a  clerk  of 
the  United  States  treasury  department  in 
New  York  City,  and  that  he  sold  and  assign- 
ed to  plaintiff  a  month's  salary  in  advance  at 
a  discount  of  10  per  cent;  that  the  defend- 
ant, when  the  salary  became  due,  collected 
the  same,  and  converted  It  to  his  own  use." 
Opinion:  "The  controlling  question  in  these 
cases  Is  that  of  the  lawfulness  of  an  as- 
signment by  way  of  anticipation  of  the 
salary  to  become  due  to  a  public  dUcer. 
The  particular  cases  ivesented-  are  of  as- 
signments of  a  mouth's  salary  in  advance. 
But,  if  this  can  be  sustained  In  law,  then 
such  assignments  may  cover  the  whole  pe- 
riod of  possible  service.  In  the  particular 
cases  before  us  the  claims  to  a  month's 
salary  seem  to  have  been  sold  at  a  discount 
of  about  10  per  cent  While  this  presents 
no  question  of  usury  (since  It  was  a  sale, 
and  not  a  loan,  for  which  the  parties  were 
dealing),  it  does  present  a  quite  glaring  in- 
stance and  example  of  the  consequences 
likely  to  follow  the  establishment  of  the  va- 
lidity of  such  transfers,  and  thus  illus- 
trates one,  at  least,  of  the  grounds  on  which 
the  alleged  rule  of  pabllc  policy  rests,  by 
which  such  transfers  are  forbidden.  The 
public  service  Is  protected  by  protecting 
those  engaged  In  performing  public  duties, 
and  this  not  upon  the  ground  of  their  pri- 
vate Interest,  but  upon  that  of  the  necessi- 
ty of  securing  the  efficiency  of  the  public 
service  by  seeing  to  it  that  the  funds  pro- 
vided for  Its  maintenance  should  be  re- 
ceived by  those  who  are  to  i>erf  orm  the  work 
at  such  periods  as  the  law  has  appointed  for 
their  payment  It  la  argued  that  a  public 
officer  may  better  submit  to  a  loss  In  order 
to  get  his  pay  into  his  hands  hi  advance 
than  deal  on  credit  for  his  necessary  ex- 
penses. This  may  be  true,  in  fact  in  indi- 
vidual Instances,  and  yet  may,  in  general, 
not  be  in  accordance  with  the  fact.  The 
substance  of  all  is  the  necessity  of  maintain- 
ing the  efficiency  of  the  public  service  by 
seeing  to  It  that  the  public  salaries  really 
go  to  those  who  perform  the  public  service. 
To  this  extent  we  think,  the  public  policy 
of  every  country  must  go  to  secure  the  end 
in  view."  It  would  not  be  profitable  for  us 
to  quote  numerous  other  decisions  sustain- 
ing the  conclusion  of  the  New  York  court 
but  we  will  cite  a  few  of  them.  See  State 
V.  WilliamsMi  (Mo.  Sup.)  21  L.  R.  A.  827, 
23  S.  W.  1054;  Schloss  t.  Hewlett  81  Ala. 
268,  1  South.  263;  Bangs  v.  Dunn,  66  Cal.  72, 
4  Pac.  963;  Beal  v.  McVicker,  8  Mo.App.202: 
Stone  y.  Lldderdale,  2  Anstr.  533;  Davis 
V.  Duke  of  Marlborough,  1  Swanst.  74; 
Flarty  v.  Odium,  S  Term  R.  681;  Lldder- 
dale V.  Montrose,  4  Term  R.  248;  Barwick 
V.  Reade,  1  H.  Bl.  627;  Arbuckle  v.  Gowtan, 
8  Bos.  &  P.  328;  McCarthy  v.  Goold.  1  BaU 
&  B.  388;  Emerson  y.  Hall,  13  Pet.  409,  10 
L.  Ed.  223:  King  v.  Hawkins  (Ariz.)  16 
Pao  434;  Field  v.  Chlpley,  79  Ky.  260.  42 
Am.  Rep.  215;   Billings  v.  O'Brien,  14  Abb. 


Prac.  (N.  S.)  238:    Bank  r.  Fink.  86  Tex. 
303,  24  S.  W.  256;    WiUlams  v.  Foi^  (Tex. 
Civ.  App.)  27  S.  W.  723;    Stevenson  v.  Kyle 
(W.  Va.)  24  S.  B.  886.    In  these  various  de- 
cisions it  has  been  held  that  the  pay  of  an 
army  officer,  the  salary  of  a  clerk  in  the  fed- 
eral treasury,  of  a  United  States  Inspector 
of  cu8t(Hns,  of  a  county  assessor,  of  a  mail 
carrier,  of  a  clerk  of  the  police  court  of  the 
fees  of  a  master  of  chancery,  of  a  clerk  of 
a  court  of  chancery,   of  a  sheriff,   and   of 
many  other  (^cers,  cannot  be  assigned  in 
advance.    So  great  were  the  wrongs  arising 
from  the  assignment  of  claims  against  the 
United   States   government  that  a   statute 
was  passed  in  1853,  and  re-enacted  in  sec- 
tion 8477   of  the   Revised   Statutes   of    the 
United  States,  prohibiting  the  assignment  of 
any  claim  or  any  Interest  In  any  claim  mi- 
til  after  it  had  been  allowed,  and  a  warrant 
for  its  payment  Issued.     In  this  state  this 
question  was  very  fully  considered  in  the 
case  of  Field  v.  Chlpley,  79  Ky.  260.    It  was 
there  held  to  be  agahist  public  policy  for  the 
clerk  of  the  Louisville  chancery  court  to  as- 
sign the  fees  and  emoluments  of  his  office  to 
be  earned  In  the  future.     Public  policy  is 
defined  by  Mr.  Wharton  to  be  "the  principles 
under  which  the  freedom  of  contract  and 
private   dealing    Is   restricted    by   law   for 
the  good  of  the  community.    Thus,  certain 
classes  of  acts  are  said  to  be  'against  public 
policy,'  and  the  law  refuses  to  enforce  or 
recognize  them  on  the  ground  that  they  have 
a  mischievous  tendency,  so  as  to  be  inju- 
rious to  the  interests  of  the  state,   apart 
from  Illegality  or  immorality."    The  regular 
receipt  by  public  officers  of  the  salary  pro- 
vided by  law  for  their  comi>en8atlon  strong- 
ly tends  to  secure  the  faithful  discharge  of 
their  duty.     If  the  prosecuting  attorney  of 
the  city  court  can  assign  unearned  salai? 
for  one  month,  no  valid  reason  can  be  sug- 
gested why  he  could  not  assign  it  for  one 
year,   or,   indeed,   for   the   entire   term  for 
which  he  was  elected.    If  a  part  Is  assign- 
able by  way  of  anticipation,  there  can  be 
no  limit  and  thus  one  of  the  strongest  In- 
centives to  the  faithful  performance  of  offi- 
cial duty  is  removed.    For  these  reasons  we 
hold  the  assignment  by  the  appellee  Thar- 
man  of  his  unearned  salary  for  the  months 
of  November  and   December  to  H.   Wede- 
kind  &  Co.  and  L.  Simons  &  Go.  contrary 
to  public  policy,  and  abs<4utdy  void,  and 
the  case  of  Manly  v.  Bltser  is  overruled. 
By  a  parity  of  reason  It  follows  that  a  cred- 
itor cannot  subject  the  salary  of  a  public 
officer,  which  is  to  become  due  for  services 
to  be  rendered  in  the  future,  as  such  a  course 
would  result  in  expelling  the  debtor  from 
the  public  service,  and  would  be  detrimental 
to  the  public  weal.    But  it  has  been  hdd  by 
this  court  in  a  number  of  cases  that  u  " 
city  is  a  corporation,  a  creditor  may  subject 
money  actually  due  and  owing  from  the  dty 
to  the  officer  for  services  which  have  been 
fully  rendered  at  the  date  of  the  service  to 


Digitized  by 


Google 


Ky.) 


GBADY  T-  PBUIT. 


the  attachment.  See  Speed  t.  Brown,  48 
Ef.  111.  It  therefcHre  follows  that,  as  no  sal- 
tij  vas  due  to  the  appellee  on  the  23d  of 
NoTember,  the  date  of  the  serrice  of  the  first 
alias  attachment,  nothing  was  reached  by 
tbls  attachment;  but,  at  the  time  the  alias 
attachment  was  served  ap<Mi  the  city  on  the 
6tli  day  of  January,  there  was  due  and 
owing  to  api>eUaiit  by  the  city  for  serrlceB 
actually  performed  his  salary  for  two 
months,  and  appellant  was  entitled  to  have 
same  subjected  to  the  payment  of  the  debt 
sued  for.  For  the  reasons  indicated,  the 
Judgment  Is  reversed,  and  the  cause  remand- 
ed for  proceediogs  consistent  with  this  opin- 
ioo. 


GRADY  T.  PRDIT  et  aM 

(Coait  of  Appeals  of  Kentucky.    May  80, 

1901.) 

SCHOOLS  AND  SCHOOL  DISTRICTS— CONTRACT 
BT  SCHOOL  TRUSTEES— PERSONAL  LIABILI- 
TT  OF  TRUSTEES— CREATION  OF  INDBBTBD- 
NBS8  IN  EOCCESS  OF  CONSTITUTIONAL 
UUIT. 

1.  A  contract  naming  as  "parties  of  the  sec- 
ond part"  the  "board  of  trustees"  of  a  school 
district,  is  the  contract  of  the  school  district, 
and  not  the  personal  obligation  of  the  trustees. 

2.  Under  Const.  {  157,  providing  that  "no 
county,  city,  town,  taxing  district,  or  other  ma- 
nicipality"  shall  be  antnorized  to  become  in- 
debted "to  an  amonnt  exceeding,  in  any  year, 
the  income  and  revenue  provided  for  auch  year, 
without  the  assent  of  two-thirds  of  the  voters 
thereof,"  a  debt  created  by  a  school  district  for 
the  building  of  a  school  house,  which  requires 
(or  its  payment  the  levy  of  a  tax  for  four  years, 
is  void,  if  not  authorised  by  the  required  vote; 
and  the  levy  of  a  tax  for  four  years  to  pay  the 
debt  is  void,  at  least  as  to  three  years,  with- 
out the  assent  of  the  voters  of  the  district  at 
an  election  held  for  that  purpose. 

3.  A  contract  creating  such  a  debt,  being 
void,  cannot  l>e  enforced,  either  directly  or  in- 
directly, and  the  debt  cannot  l>e  voluntarily  as- 
inmed  or  ratified  by  the  district. 

4.  The  contractor  cannot  remove  the  house, 
or  any  part  thereof,  only  about  one-fourth  the 
contract  price  remaining  unpaid. 

Appeal  from  circuit  court  McLean  county. 

"To  be  officiaUy  reported." 

Action  by  J.  N.  Grady  against  J.  D.  Pmlt 
and  others  to  recover  a  balance  alleged  to  be 
due  for  the  construction  of  a  school  house. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

Birkhead  &  Clements  and  J.  H.  Miller,  for 
appellant    Wm.  B.  Noe,  for  appellees. 

WHITB,  3.  Appellant  brought  this  action 
against  appellees  Pmlt  Young,  and  Biggs, 
aeeklng  to  recover  of  them  $604,  being  the 
balance  due  appellant  for  the  construction 
of  a  school  house  In  Calhoon,  Ky.,  White 
common-school  district  No.  12.  His  petition 
lets  out  In  foil  the  contract  under  which  the 
house  was  built  and  alleges  full  performance 
OB  his  part  and  the  payment  by  appellees 
of  $2,173,  and  a  balance  due  of  $804.     The 

'Reported  br  Edward  W.  Hlne«,  Esq.,  of  the 
Frrnktort  bar,  and  framarly  stata  reportar. 


petition  seeks  to  hold  appellees  poMoaUy  lia- 
ble. The  court  below  sustained  a  demurrer 
to  the  petition,  and,  after  amendment  sus- 
tained a  demurrer  to  the  petition  as  amend- 
ed. Appellant  thm  tendered  an  amended  pe- 
tition, which  is  made  part  of  the  record,  bat 
the  court  refused  to  permit  It  to  be  filed. 
The  last  ammdment  which  was  tendered, 
but  refused,  attempts  to  state  a  cause  of  ac- 
tion against  the  scho<ri  district  by  alleging 
that  the  contract  was  made  for  the  district 
and  the  school  house  built  for  the  district 
wblch  was  receiving  the  benefit  thereof  by 
having  the  schools  taught  therein;  and  also 
alleged  that  the  district  trustees,  appellees, 
had  made  an  order  levying  a  tax  of  $1  p<^l, 
and  26  cents  on  the  $100  ad  valorem  for  four 
years  beginning  In  April,  186S,  and  had  col- 
lected only  one  year;  the  revenue  for  the 
year  not  being  stated,  nor  is  the  number  of 
polls  nor  taxable  property  given.  Upon  the 
refnsal  of  the  court  to  permit  the  second 
amendment  to  be  filed,  the  appellant  failed 
to  plead  fiurther,  and  his  petition  was  dis- 
missed; hence  this  appeal. 

The  theory  of  the  original  and  first  amend- 
ment is  that  the  contract  Is  the  personal  ob- 
ligation of  appellees.  The  court  below  held 
otherwise.  In  this  conclusion  we  are  of 
opinion  there  was  no  error.  The  contract  at 
the  outset  reads:  "Articles  of  agreement 
made  and  entered  Into  this  9Qi  day  of  July, 
1896,  by  and  between  J.  N.  Grady,  of  Owens- 
boro,  county  of  Daviess,  state  of  Kentucky, 
as  party  of  the  first  part  and  J.  B.  Toung. 
A.  D.  Rlggs,  and  J.  D.  Prait  board  of  trus- 
tees of  White  school  district  No.  12,  McLean 
county,  and  state  of  Kentucky,  as  the  parties 
of  the  second  part"  This  contract  is  that 
of  the  school  district  and  not  that  of  the 
three  trustees.  By  section  4437  it  is  pro- 
Tided  that  the  trustees  "shall  be  a  body  poli- 
tic and  corporate,  with  perpetual  succession 
by  the  name  of  the  trustees  for  their  common 
school  district"  This  contract  was  made  In 
the  corporate  name.  Further  than  this,  It 
appears  from  the  contract  itself,  as  well  as 
from  the  petition  herein,  that  appellant  knew 
he  was  to  tanlld  the  house  (or  the  school  dis- 
trict and  not  for  appellees  individually. 
There  is  no  pretense  that  it  was  ever  contem- 
plated that  appellees  would  bind  themselves 
personally  to  pay  for  the  ediool  building  for 
the  district  This  case  materially  differs 
from  the  cases  of  Burbank  t.  Post's  Adm'r, 
7  Bush,  372,  Trask  v.  Roberts,  1  B.  Mon.  201, 
and  authorities  there  cited,  as  there  the  only 
intimation  of  a  corporate  capacity  was  in 
the  signature,  signed  by  a  person  styling 
himself  as  an  officer  of  some  company.  In 
the  1  B.  Mon.  case,  201,  the  note  was  the 
Joint  and  several  obligation,  as  expressed  on 
its  face,  which  could  not  be  true  if  it  was 
that  of  a  corporate  body.  It  is  clear  that 
there  was  no  expectation  or  intention  to  bind 
appellees  Individually  for  the  payment  and 
there  was,  therefore,  no  error  in  sustaining 
the  demurrer.    In  the  amendment  refused  by 
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the  court  It  is  stated  that  the  trnstees  lev- 
ied, or,  rather,  attempted  to  levy,  a  tax  for 
four  years,  to  be  used  in  building  the  school 
house.  There  Is  no  allegation  of  a  vote  being 
taken  to  authorize  such  levy,  aod.  If  such 
was  done  without  the  assent  of  the  voters  of 
the  district  at  an  election  held,  it  was  void, 
at  least  as  to  three  years.  The  petition  al- 
leges that  one  year's  taxes  had  already  been 
collected,  and  this  exhausted  all  power  of 
the  trustees  to  levy  tax  without  a  vote. 
Com.  V.  Railway  (Ky.)  48  S.  W.  1092.  Ap- 
pellant therefore  had  no  right  to  have  man- 
damus to  compel  the  trustees  to  attempt  an 
illegal  act,— to  collect  a  void  tax  levy.  Like- 
wise appellant  bad  no  right  to  remove  the 
house,  or  any  part  thereof,  or  a  sale  to  pay 
his  debt  If  it  was  necessary,  to  pay  appel- 
lant's debt,  to  levy  a  tax  for  four  years,  the 
debt  was  greater  than  the  revenues  for  one 
year,  and  was  void,  under  secticoi  167  of  the 
constitution,  without  the  vote,  which  is  not 
alleged  to  have  been  had.  The  contract  be- 
ing void  under  section  157  of  the  constitu- 
tion, could  not  be  enforceable,  directly  nor  in- 
directly; nor  could  the  district  voluntarily 
assume  or  ratify  same,  and  so  could  not  be 
compelled  to  pay  same.  This  is  an  extreme 
hardship  on  appellant,  but  it  is  a  constlto- 
tlonal  provision  that  cannot  be  disregarded. 
There  is  no  allegation  that  the  district  had 
funds  on  hand  from  the  taxes  collected  the 
one  year.  The  real  facts  appear  by  the  peti- 
tion that  he  was  paid  $2,173  that  year,  and 
It  would  be  presumed  against  him  that  that 
was  all  they  had,  as  the  contract  provides 
the  balance,  $600,  should  be  paid  in  six 
months.  However  much  we  desire  to  give 
appellant  relief,  we  cannot  do  so,  having  due 
regard  to  the  law.  There  appears  no  error  in 
the  judgment  and  the  same  Is  aflirmed> 


GRADT  V.  LANDRAM  et  al.» 
(Court  of  Appeals  of  Kentucky.     May  80, 
1901.) 
SCHOOLS  AND  SCHOOL  DISTRICTS— CRBATION 
OF'  INDEBTEDNESS  IN  EXCESS  OF  CON- 
STITUTIONAL LIMIT. 

1.  Under  Const  {  157,  a  contract  by  school 
tmsteos  for  the  erectioa  of  a  school  house, 
which  created  a  debt  in  excess  of  the  revenues 
provided  for  the  year,  was  void. 

2.  A  contract  by  school  trustees  for  the  erec- 
tion of  a  school  house  being  void,  the  chancel- 
lor will  not  permit  the  contractor  to  remove 
the  house  4o  pay  a  balance  of  only  about  one- 
fourth  of  the  contract  price. 

Appeal  from  circuit  court,  McLean  county. 

"Not  to  be  officially  reported." 

Action  by  J.  N.  Orady  against  B.  F.  Lan- 
drum  and  others  for  a  mandamus,  and,  in 
the  alternative,  for  the  removal  of  a  house, 
or  the  appointment  of  a  receiver.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Birkhead  &  Clements  and  Joe  H.  Miller, 
for  appellant    Wm.  B.  Noe,  for  appellees. 
. 

>  Reported  by  Edward  W.  Hlnea,  Eaq.,  •(  the 
FrasUort  bar,  and  lormerly  ataU  reportar. 


WHITE,  J.  Appellant  Orady,  brought 
this  action  in  equity  against  appellees,  as 
trustees  of  common  school  district  No.  12, 
McLean  county,  seeking  a  mandamus  to 
compel  the  collection  of  a  tax  levied  in  April, 
1888,  for  four  years,  for  the  purpose  of  build- 
ing a  school  house.  If  a  mandamus  could 
not  be  had,  appellant  asked  that  he  be  per- 
mitted to  remove  the  house,  or  such  part  as 
would  be  of  value  equal  to  the  balance  of 
$604,  due  him;  and  that  if  this  could  not  be 
done,  that  the  court  take  charge  of  the  build- 
ing by  its  receiver,  and  rent  it  out  till  the 
balance  be  paid.  This  case  follows  the  ac- 
tion of  the  same  court  of  this  appellant 
against  J.  D.  Fruit  (this  day  decided)  63  S. 
W.  283.  The  contract  is  the  same  there 
sued  on,  and  the  facts  pleaded  here  are  sub- 
stantially the  same  as  in  the  second  amend- 
ed petition  tendered  In  that  case,  but  refus- 
ed. For  the  reasons  given  in  that  opinion, 
that  the  contract  is  void,  as  prohibited  by 
section  157  of  the  constitution,  is  conclusive 
of  tiiiR  case  as  to  the  mandamus  and  receiv- 
ership sought.  It  appears  that  the  building 
is  a  whole,  single  structure,  and  a  part  could 
not  be  removed  without  Injury  to  that  re- 
maining, and  it  also  appears  that  the  school 
district  has  paid  $2,173  on  the  building  as  it 
stands.  It  would,  therefore,  be  unjust  to  en- 
tail a  loss  to  that  amount  in  order  to  pay 
appellant  $604.  The  chancellor  could  not 
confiscate  or  destroy  $2,173  worth  of  prop- 
erty belonging  to  the  school  district  to  give 
appellant  $004;  therefore  the  whole  house 
could  not  be  permitted  to  be  removed.  Ap- 
pellant is  not  entitled  to  either  remedy 
sought  and,  whatever  the  seeming  hardship, 
we  have  no  power  to  give  life  to  a  contract 
declared  void  by  the  constitution.  Judgment 
affirmed. 


8BNNING  V.  BUSH  et  al.« 

(Court  of  Appeals  of  Kentucky.     May  20, 
1901.) 

"Not  to  be  officially  reported." 
Petition  for  rehearing.    Denied. 
For  former  report,  see  62  S.  W.  489. 

nOBSON,  J.  We  have  considered  with 
care  the  petition  for  rehearing  filed  by  ap- 
pellant, but  a  reconsideration  of  the  case  has 
only  confirmed  us  in  the  conclusion  that  Min- 
nie Hlte  Bush  takes  under  the  will  and  codi- 
cil the  title  in  fee  simple  to  the  property  la 
contest.  In  the  original  will  the  estate  Is 
devised  to  the  four  children,  share  and  share 
alike.  If  it  had  stopped  here,  Mrs.  Busli 
would  have  taken  a  fee;  but  these  words  are 
added:  "One  share  to  my  daughter  Mloaie 
Hlte  Bush,  to  be  held  in  trust  as  hereinafter 
provided."  In  the  next  clause,  creating  the 
trust  the  property  devised  the  trustee  Is 
designated,  "the  share  of  my  daughter  Mln- 

>  Reported  by  Edward  W.  Htnes,  Esq.,  ol  tke 
Franklort  bar,  and  lormerlr  stata  raportar. 
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ole  Hite  BoBh,"  and  the  trustee  ia  directed. 
Is  its  sonnd  discretion,  at  any  time,  to  paj 
ber.  out  of  the  principal  "of  her  estate,"  such 
sum  as  may  be  necessary  for  ber  support. 
In  the  next  clause  the  property  devised  Mrs. 
Bush  Is  designated,  "the  estate  hereby  glT< 
ec  and  bequeathed  In  trust  for  her,"  and  aft> 
er  this  follows  the  provision  that  the  resi- 
dence of  the  testatrix  "shall  be  allotted  to 
my  daughter  Minnie  Hite  Bush,"  "in  trust  as 
aforesaid."  It  will  thus  be  seen  that  this 
property,  which  is  placed  in  the  hands  of  the 
trustee,  is  referred  to  four  times  In  the  orig- 
inal will  as  the  estate  of  Mrs.  Bush.  The 
shares  of  the  other  three  children  were  de- 
vised to  them  alisolutely.  The  share  of  the 
daughter  Minnie  Hite  Bush  was  devised  in 
trust  for  her.  A  mere  dry  trust  may  be  dis- 
charged, and  so,  in  order  to  exclude  her  hus- 
band and  prevent  the  discharge  of  the  trus- 
tee, the  title  vested  in  her  by  the  will  was 
qualified.  The  income  was  made  her  sepa- 
rate estate,  and,  if  Insufflclent  for  the  sup- 
port of  the  daughter  and  family,  the  trustee 
was  allowed  to  use  a  part  of  the  principal 
for  that  purpose.  At  her  death  the  estate 
passed  to  her  descendants,  if  any,  living  to 
the  age  of  21  years.  The  evident  purpose  of 
these  provisions  of  the  original  will  was  to 
vest  in  the  daughter  as  beneficial  an  interest 
in  the  property  devised  as  was  consistent 
with  the  maintenance  of  the  trust.  It  Is 
stated  In  the  will  that  in  making  this  provi- 
sion the  testatrix  was  guided  by  the  wishes 
of  her  deceased  husband. 

The  codicil,  which  was  made  subsequently, 
vas  clearly  Intended  to  put  the  daughter  on 
the  same  plane  with  the  other  three  children. 
The  provision  placing  the  estate  devised  to 
the  daughter  in  trust  is  revoked,  and  the  es- 
tate is  devised  "directly  to  her,  free  from 
any  trust,  as  her  sole  and  separate  estate." 
If  the  testatrix  had  contemplated  merely  dis- 
pensing with  the  trustee,  and  leaving  the  es- 
tate qualified,  as  under  the  trust,  the  words 
qaoted  were  entirely  unnecessary.  The  codi- 
cil begins:  "As  a  codicil  to  the  foregoing 
vlll,  I  revoke  so  much  thereof  as  places  the 
estate  devised  to  my  daughter  Minnie  Hite 
Bush  in  trust."  Having  dispensed  with  the 
trustee,  the  testatrix  further  added,  "And  di- 
rect that  the  same  shall  go  directly  to  her, 
free  from  any  trust,  as  her  sole  and  separate 
Mtate."  The  antecedent  of  the  word  "same'' 
to  "the  estate  devised  to  my  daughter,"  and, 
if  we  insert  the  antecedent  in  place  of  the 
word  "same,"  the  clause  reads  as  follows: 
"And  direct  that  the  estate  devised  to  my 
daughter  shall  go  directly  to  her,  free  from 
any  trust  as  her  sole  and  separate  estate." 
When  the  trustee  is  omitted,  and  the  proper- 
ty is  devised  directly  to  the  devisee,  as  her 
Mie  estate,  she  necessarily  takes  a  fee.  In 
tbc  original  will,  when  the  testatrix  had  in 
mind  creating  a  separate  estate  in  the  daugh- 
ter, she  used  the  words,  "shall  be  her  sepa- 
rate estate."  The  words  of  the  codicil  are 
dlffereat,  and  evince  a  different  purpose. 


The  devise  of  the  estate  directly  to  the 
daughter,  as  her  sole  and  separate  estate,  ex- 
cludes not  only  the  husband  and  the  trustee, 
but  her  children  and  all  other  persons. 

In  the  original  will  the  daughter  was  not 
confined  to  a  life  estate.  The  trustee  was 
empowered  to  use  the  principal  of  the  estate 
for  her  support,  or  that  of  her  family,  if  in 
its  discretion  this  was  necessary,  and  thus 
the  entire  corpus  of  the  estate  might  have 
been  consumed  by  her.  If  the  codicil  had 
merely  discharged  the  trustee,  and  stopped 
there,  the  daughter  would  have  been  reduced 
to  a  bare  life  estate;  for  it  was  expressly 
provided  in  the  will  that  the  discretion  given 
the  trustee,  as  to  expending  the  principal  of 
the  estate,  should  not  be  controlled  or  ques- 
tioned by  any  person  or  any  court.  But  the 
testatrix  Intended  to  enlarge,  not  to  curtail, 
the  estate  devised  the  daughter,  and  so  the 
remaining  words  of  the  codicil  were  added. 
They  confer  on  her  all  the  power  thereto- 
fore vested  in  her  and  the  trustee,  and  make 
her  the  sole  beneficiary  of  the  testatrix's 
bounty.  The  law  favors  the  vesting  of  es- 
tates and  equality  between  children.  In  a 
case  of  doubt,  the  doubt  will  be  resolved  in 
favor  of  that  construction  which  accords 
with  the  policy  of  the  law;  but,  after  all, 
the  chief  thing  to  arrive  at  is  the  intention 
of  the  testator.  On  the  whole  will  and  the 
codicil  we  entertain  no  doubt  the  testatrix 
Intended  by  the  codicil  to  devise  the  prop- 
erty to  her  daughter  directly  and  solely,  in 
fee  simple.  As  Minnie  Hite  Bush  takes  un- 
der the  will  and  codicil  the  property  in  fee 
simple,  ber  vendee's  title  is  perfect,  and  the 
chancellor  properly  enforced  the  contract  of 
sale.  The  petition  for  rehearing  is  there- 
fore overruled. 


BOURBON  STOOK-YARDS  CO.  v.  CITY  OF 
LOUISVILLE  et  al.t 

(Oonrt  of  Appeals  of  Kentucky.    May  28, 
190L) 

MtJNIClPAL    CORPORATIONS— P0WHR8    OF    AT- 
TORNEY BMPLOTBD   TO   ASSIST 
CITT   ATTORNEY. 

An  attorney  employed  by  the  mayor  of  a 
city  of  the  first  class,  with  the  approval  of  the 
members  of  the  board  of  public  works,  to  as- 
sist the  dty  attorney  in  defending  an  action 
against  the  dty  and  the  members  of  the  board 
of  public  works,  and  who  also  represented  oth- 
er persons  interested  in  the  litigation,  but  not 
parties  to  the  action,  is  authorized,  on  appeal 
from  a  judgment  in  favor  of  defendants,  to 
make  a  motion  to  affirm  as  a  delay  case,  as  he 
is  still  acting  as  attorney  with  the  approval  of 
those  who  employed  him. 

Appeal  from  circuit  conrt,  Jefferson  county, 
chancery  division. 

"Not  to  be  offl<dally  reported." 

Action  by  the  Bourbon  Stock-Yards  Com- 
pany against  the  city  of  Louisville  and  oth- 
ers. Judgment  for  defendants,  and  plaintiff 
appeals.    Affirmed. 

>  Reported  by  Edward  W.  Hines,  Esq.,  •(  the 
Frankfort  bar,  and  tormerlj  itate  raporttr. 
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Chailea  A.  Gibson  and  Gibson,  Marsball  & 
Gibson,  for  appellant.  R.  W.  Woolley,  for 
appellees. 

PATNTER,  a  J.  It  appears  that  Col.  R. 
W.  Woolley  represented  the  appellees,  city 
of  Louisville  and  Charles  F.  Granger,  Thom- 
as L.  Jefferson,  and  Thomas  B.  Saterwhlte, 
members  of  the  board  of  public  works,  de- 
fendants in  the  court  below.  The  services 
which  he  rendered  were  In  connection  with 
Hairy  L.  Stone,  who  was  and  Is  city  at 
tomey,  and  with  his  approval.  He  not  only 
represented  the  dty,  but  some  property  own- 
ers who  were  Interested  la  the  litigation, 
but  not  parties  to  the  action.  He  was  em- 
ployed by  the  mayor  with  the  approbation  of 
the  members  of  the  board  of  public  works. 
He  is  still  acting,  with  the  approval  of  those 
who  employed  him,  and  never  has  been  disr 
missed  as  an  attorney  in  the  action.  We 
are  of  the  <qpinion  that  he  was  authorized  to 
make  the  motion  to  affirm  this  as  a  delay 
case.  An  examination  of  the  record  has 
convinced  us  that  the  motion  should  be  sus- 
tained, and  the  Judgment  is  accordingly  af- 
firmed. 


liAIN  et  al.  t.  MORTON  et  al.i 


(Court  of  Appeals  of  Kentucky. 
1901.) 


May  29, 


VENDOR    AND    PURCHASER— NOTICE    OF    EQ- 
UITY—CONSIDERATION— AGREEMENT  TO 
SUPPORT  ANOTHER. 

1.  Where  a  purchaser,  before  the  completion 
of  his  purchase,  was  warned  by  the  persons 
from  whom  his  vendor  had  purchased  that  he 
had  better  not  buy  the  land,  and  that  he  would 
buy  a  lawsuit,  this  warning  was  sufficient  to 
put  him  on  inquiry,  and  therefore  charged  him 
with  notice  of  the  facts  wWch  that  inquiry 
would  have  disclosed. 

2.  A  purchaser  takes  subject  to  an  outstand- 
ing equity  of  which  he  has  notice  before  he 
makes  complete  payment  of  the  purchase  mon- 
ey, at  least  to  the  extent  of  the  unpaid  pur- 
chase money. 

3.  Where  a  conveyance  was  executed  in  con- 
sideration of  the  grantee's  agreement  to  support 
an  imbecile  sister  of  the  grantors,  he  cannot  re- 
fuse to  furnish  that  support  because  the  im- 
becile refuses  to  remove  with  him  to  another 
state,  as  he  is  bound  to  furnish  the  support 
under  such  reasonable  circumstances  as  may 
best  conduce  to  her  comfort  and  convenience. 

Appeal  from  circuit  court,  Barroi  county. 

"Not  to  be  officially  reported." 

Action  by  W.  S.  Morton  and  others  against 
J.  O.  Lain  and  another  to  enforce  a  lien  on 
land.  Judgment  for  plaintiffs,  and  defend- 
ants appeal.    Affirmed. 

Duff  &  Richardson,  for  appellants.  W.  L. 
Porter,  for  appellees. 

O'REAR,  J.  This  suit  was  brought  to 
enforce  a  lien  reserved  in  behalf  of  Martha 
Morton,  Jr.,  for  support  on  a  tract  of  173 
acres  of  land  in  Barren  county.    The  peti- 

^  Reported  by  Edward  W.  Hlnea,  Esq.,  of  the 
Frankfort  bar,  and  lormerlr  state  reporter. 


tion,  as  amended,  alleged  that  the  considera- 
tion was  that  the  appellant  Lain  was  to  pay 
off  all  the  debts  against  the  estate  of  Thom- 
as Morton,  Sr.,  and  to  support  Martha  Mor- 
ton, Sr.,  the  widow,  and  Martha  Morton,  Jr., 
an  imbecile  daughter,  of  Thomas  Morton, 
during  their  natural  lives.  The  deed  was 
written  by  a  draftsman  selected  by -appel- 
lant Lain,  and  was  executed  by  all  ot  the 
heirs  of  Thomas  Morton,  deceased,  except 
two,  and  was  delivered  to  appellant  bain, 
who,  it  seems,  was  to  procure  the  farther 
execution  of  the  deed  by  the  heir,  who  was 
a  nonresident,  and  living  in  Texas.  Lain 
took  possession  of  the  land  nnder  the  deed 
and  contract,  and  retained  the  possession 
from  1888  until  1897,  when  he  sold  the  land, 
and  removed  to  the  state  of  Texas.  His 
vendee,  Johnson,  was  made  a  party  defend- 
ant to  the  suit;  it  being  alleged  that  John- 
son had  actual  knowledge  and  notice  of  the 
contract  with  Lain.  Before  Lain's  sale  <tf 
the  land,  Martha  Morton,  Sr.,  had  died,  bnt 
before  her  death  Lain  had  "put  her  dn  the 
county";  that  is,  he  had  applied  to  the  coun- 
ty, and  received  an  allowance  from  It  for  her 
support  as  a  pauper.  The  imbecile  daugh- 
ter, Martha  Morton,  Jr.,  was  for  several 
years  before  Lain's  removal  a  paralytic  and 
helpless.  It  is  further  alleged  that  her  mind 
was  affected  by  her  disease  to  such  an  ex- 
tent that  she  had  not  a  will  of  her  own. 
Lain  abandoned  her  to  the  charity  of  her 
relations,  having  made  no  provision  for  her 
support.  This  suit  was  brought  by  her  next 
friend,  and  by  her  brothers  and  sisters,  wbo 
had  Joined  in  the  conveyance  of  their  inter- 
ests in  the  lands  conveyed  to  Lain  in  con- 
sideration of  this  support  It  is  further  al- 
leged in  the  petition  that,  in  violation  of  his 
agreement  to  pay  off  the  debts  of  the  de- 
cedent. Lain  bad  suffered  the  land  to  be 
sold  under  a  foreclosure  of  a  $40  mortgage 
against  the  ancestor,  Thomas  Morton,  and 
had  procured  It  to  be  bought  In  by  ooe 
Coombs,  his  brother-in-law,  and  conveyed  by 
Coombs  to  Lain,  so  as  to  defeat  the  obliga- 
tion of  his  deed  to  support  the  women.  Tbe 
record  shows  that  such  a  foreclosure  suit 
was  brought  snd  the  land,  appraised  at  $700, 
Coombs  being  one  of  the  ajwraisers,  brought 
only  $141  at  the  sale,  which  was  paid  by 
Lain.  The  commissioner  made  a  deed  im- 
mediately to  Coombs^  and  Coombs  made  a 
special  warranty  deed  to  Lain.  Lain  did  not 
record  his  deed  from  the  heirs  The  chan- 
cellor rendered  a  decree  finding  that  for  3^ 
years  Lain  had  failed  to  provide  any  sup- 
port for  Martha  Morton,  Jr.,  and  that  |100 
every  year  was  a  reasonable  allowance  for 
that  purpose,  and  adjudged  uer  committee, 
as  a  lien  against  the  land,  the  sum  of  $35U 
and  the  costs,  and  sabjected  the  land  to  sale 
to  satisfy  the  Judgment  Lain  and  his  ven- 
dee, Johnson,  both  api>eal. 

We  conclude  that  all  the  averments  of  tbe 
petition  and  amended  petition  are  sufficient- 
ly sustained  by  the  proof,  including  the  ave^ 
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ment  that  Johnson  had  notice  of  the  terms 
of  the  contract  with  I^aln,  and  that  he  bought 
subject  to  that  notice.  In  fact,  he  testifles 
himself  that  at  the  time  of  the  glying  of  his 
dei>osition  in  the  case  he  then  owed  $500 
of  the  purchase  money,  and  admitted  that 
before  he  had  closed  the  trade  with  Lain, 
and  before  he  paid  him  more  than  $150  of 
the  purchase  price,  he  was  told  by  some  of 
the  appellees  that  he  had  better  not  buy  the 
land;  that  he  would  buy  a  lawsuit  These 
statements  were  sulUcient  to  have  put  ap- 
pellant Johnson  upon  Inquiry,  and  this  court 
has  frequently  held  that  what  is  sufficient  to 
put  a  purchaser  upon  Inquiry  as  to  the  facts 
Is  equiyalent  to  full  notice  at  all  the  facts 
that  such  inquiry  would  hare  disclosed  to 
him.  Willis  T.  Vallette,  4  Mete.  (Ky.)  189; 
Summers  y.  Taylor,  80  Ky.  429. 

We  have  also  held  that.  If  notice  of  the 
ontstanding  equity  against  tue  land  Is  ac- 
quired by  the  purchaser  before  he  has  made 
complete  payment  of  his  purchase  price,  be 
will  be  charged  with  the  equity,  at  least  to 
the  extent  of  the  unpaid  purchase  money. 
Carter  t.  Richardson  (Ky.)  60' 8.  W.  398; 
Hardin  v.  Harrington,  11  Bush,  887;  Bige- 
low.  Fraud,  408. 

It  Is  shown  on  behalf  of  appellant  Lain 
that  when  he  started  to  Texas  he  offered  to 
take  Martha  Morton,  Jr.,  with  him,  if  she 
would  go,  and  that  she  declined  to  go.    He 
farther  testified  In  the  case  that  be  was  yet 
willing  to  support  her  If  she  would  go  to 
Texas  and  Ilye  with  blm,  and  it  is  argued 
(or  appellants  now,  with  much  eamestnebs, 
that  Lain  had  the  right  under  his  contract 
to  BQpport  Martha  in  Texas  as  well  as  in 
Kentucky,  and  that  her  refusal  to  accompany 
blm  to  Texas  exonerated  him  from  liability 
to  support  her.    We  cannot  concur  in  this 
line  of  reasoning.    She  was  entitled  to  sup- 
port, not  bi  Laln's  family,  or  where  he  might 
choose  to  place  her,  but  she  was  entitled  to 
that  reasonable  support,  measured  by  the 
ralae  and  income  of  the  property,  and  under 
BQch  reasonable  circumstances  as  may  best 
conduce  to   her   comfort   and   conyenlence. 
It  I^in  could  haye  required  her  to  have  ac- 
companied him  to  Texas,  the  same  principle 
would  have  required  her  to  have  accompa- 
nied him  to  the  Klondyke  or  the  equator. 
Such  a  construction  of  his  contract  would  be 
unreasonable,  and  was  evidently  aif  after- 
thought npmi  his  part.    He  was  not  at  llb- 
trty,  iip(Mi  her  declining  to  go  to  Texas,  even 
had  she  mind  sut&cient  to  elect  what  was 
for  her  best  Interest  in  the  matter,  to  take 
and  appropriate  to  himself  the  whole  of  the 
proceeds  of  the  land  which  had  been  dedi- 
cated  by  his  contract  with  her  family  for 
her  maintenance.    He  should,  at  least,  have 
Mt  apart  a  sufficient  sum  to  have  kept  her 
tiom  want,  and  In  as  much  cwnfort  as  such 
tnconn  coidd  reasonably  have  afforded.    Per- 
celTing  no  error  in  the  record  prejudicial  to 
the  rights  of  tbe  ajtpellanta.  the  judgment 
It  tfflimed. 


FISHER  r.  HALL'S  BX'R  (two  cases). 

FISHER  et  al.  v.  SAMB.i 

(Court  of  Appeals  of  Kentncky.     May  24, 

1901.) 

DBEDS  —  OOKSTRUCTION  —  XJNDBRTAKINQ    TO 
PAT    MORTOAQBi—INTBiNT— EX- 
TRINSIC  KVIDBNCB. 

1.  A  deed  conveying  about  100  acres  of  land, 
which  recites  that  the  grantees  undertake  to 
support  the  grantors  for  life,  and  thnt  it  is  un- 
derstood that  the  grantees  are  to  pay  off  a  cer- 
tain mortgage  "on  2S  acres  of  land  hereby  con- 
veyed, in  addition  to  the  foregoing,"  creates  a 
lien  on  the  entire  tract  conveyed  to  secure  the 
payment  of  the  mortgage  debt. 

2.  There  being  no  ambiguity,  the  court  will 
not  consider  tbe  condition  of  the  parties,  and 
their  objects  and  needs,  to  arrive  at  the  mean- 
ing of  the  language  nsed. 

Appeals  from  circuit  court,  Ballltt  county. 

"Not  to  be  officially  reported." 

Actions  between  Rufus  K.  Hall,  executor 
of  the  will  of  Nathan  Hall,  deceased,  and 
Charles  M.  Fisher  and  others,  to  enforce  a 
vendor's  lien.  Judgment  for  the  executor, 
and  defendant  and  others  appeaL    Affirmed. 

Cas.  Carroll,  for  appellants.  J.  F.  Combs 
and  J.  R.  Zimmerman,  for  appellee. 

DU  RELLB,  J.  In  April,  1869,  October, 
1871,  and  March,  1879,  William  H.  James  ex- 
ecuted to  Nathan  Hall,  appellee's  testator, 
three  notes,  for  about  $06,  $35,  and  $00,  re- 
spectively. In  December,  1881,  he  executed 
to  Hall  a  mortgage  on  25  acres  of  land  to  se- 
cure payment  of  the  three  notes.  The  25 
acres  were  a  part  of  a  tract  of  101  acres  up- 
on which  James  lived  at  the  time  with  bis 
wife  and  family,  occupying  it  as  a  home- 
stead. His  wife  did  not  unite  in  the  mort- 
gage, lu  December,  1884,  James  and  wife 
executed  to  Charles  M.  Fisher,  appellant  in 
the  first  two  cases,  and  Lucy  A.  Fisher,  his 
wife,  a  deed  to  the  whole  tract  of  101  acres, 
the  consideration  being  that  "tbe  parties  of 
the  second  part  agree  to  comfortably  sup- 
port and  maintain  the  parties  of  the  first  part 
in  a  becoming  manner,  duflng  the  natural 
life  of  each  of  the  parties  of  the  first  part: 
it  being  understood,  also,  that  the  parties  of 
the  first  part  are  to  continue  during  their 
lives  to  reside  and  live  on  said  premises  with 
tbe  parties  of  the  second  part;  and  tbe  par- 
ties of  the  second  part  are  to  furnish  and 
supiriy  the  parties  of  the  first  part  with  ev- 
ery necessary  to  a  comfortable  maintenance 
and  support  during  the  period  aforesaid,  and 
treat  them  well,— the  said  Lucy  A.  Fisher, 
wife  of  C.  M.  Fisher,  being  the  daughter  .of 
the  parties  of  the  first  part.  It  Is  under- 
stood that  the  parties  of  the  second  part  are 
to  pay  off  a  mortgage  which  Nathan  Hall 
holds  on  25  acres  of  land  hereby  conveyed,  in 
addition  to  the  foregoing,  said  mortgage  be- 
ing given  by  said  William  H.  James  to  said 
Hall."  In  November,  1898,  James  and  wife, 
Lucy  A.  Fisher,  and  Nathan  Hall  were  dead. 
Rufus    K.    Hall,    as    executor    of    Nathan, 

*  Reportsd  hj  Edwart  W.  Hlnn,  Esq.,  ot  th* 
Vtankfort  bar,  and  tormwly  atato  reporter. 
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brought  suit  to  enforce  a  vendor's  lien  in  fa- 
vor of  his  testator,  as  reserved  in  the  deed 
from  James  and  wife  to  Fisher  and  wife  by 
tbe  statement  in  that  deed  that  they  were  to 
pay  off  the  moi'tgage  upon  the  25  acres  as 
I>art  of  the  consideration  for  the  deed.  To 
this  suit  O.  M.  Fisher  was  made  a  defend- 
ant, and  also  William  Fisher,  who  was  al- 
leged to  be  the  only  son  and  heir  at  law  of 
Lucy  A.  Fisher,  deceased,  the  other  grantee 
Id  the  deed.  A  Judgment  was  accordingly 
rendered,  without  defense  by  G.  M.  Fisher, 
for  a  sale  of  the  land  to  pay  the  amount  of 
the  debt.  At  the  sale  held  under  this  Judg- 
ment, 3.  C.  Dickey,  appellee  In  the  third  case, 
became  the  purchaser.  Subsequently,  Charles 
M.  Fisher  brought  suit  for  a  new  trial,  al- 
leging a  defect  of  parties  in  the  first  suit,  in 
that  Scdone  and  Virgie  Fisher,  who  are  al- 
leged to  be  the  only  children  and  heirs  at 
law  of  Lucy  A.  Fisher,  were  not  made  par- 
ties defendant;  and,  further,  that  he  was 
tnlcen  by  surprise  by  the  judgment  in  the  first 
suit,  which  he  appears  to  have  expected  to 
be  for  the  sale  of  the  25  acres  only.  A  de- 
murrer to  his  petition  was,  we  think,  proper- 
ly sustained,  as  nothing  is  stated  in  the  peti- 
tion for  new  trial  which  affords  a  ground  for 
such  action. 

Then  the  third  suit  was  instituted,  by  Se- 
done  and  Virgie  Fisher,  to  quiet  title  to  an 
undivided  half  interest  in  the  101  acres,  al- 
leging that  Dickey  set  up  a  claim  to  the  en- 
tire land,  and  that  he  was  entitled  only  to 
the  estate  of  Charles  M.  Fisher  -  therein. 
From  this  petition  it  appears  that  William 
Fisher  was  not  the  son  of  Lucy  A.  Fisher, 
but  of  Charles  M.  Fisher's  first  wife.  Hall's 
executor  filed  an  answer  and  counterclaim, 
alleging  that  the  averment  in  the  original 
petition  that  William  Fisher  was  the  only 
heir  at  law  of  Lucy  A.  Fisher  was  made  by 
mistake  on  his  part  restating  the  averments 
of  the  petition  in  the  first  case,  and  assnt- 
big  a  lien  upon  the  interest  of  Sedone  and 
Virgie  Fisher  in  the  land  for  the  benefit  to 
the  amount  of  ^250  of  Dickey,  the  purchaser. 
Dickey  also  filed  an  answer  and  counter- 
claim, setting  up  the  same  claim.  Upon 
trial  the  court  rendered  judgment  upon  the 
counterclaim. 

The  only  ground  seriously  urged  in  the 
brief  of  counsel  for  the  appellants  in  these 
cases  Is  upon  the  construction  of  the  deed, 
though  a  number  of  questions  appear  to  have 
been  raised  in  the  trial  court.  As  they  are 
not  here  insisted  on,  we  need  not  notice 
them  further  than  to  say  that  the  rulings  of 
the  trial  court  appear  to  have  been  fully  sus- 
tained by  the  authorities.  It  is  claimed,  un- 
der the  authority  of  Thompson  v.  Thompson, 
2  B.  Mon.  166,  that  the  language  of  the  deed 
as  to  the  payment  of  the  mortgage  is  am- 
biguous and  of  doubtful  Import,  and  it  is 
therefore  allowable  to  consider  the  condition 
of  the  parties,  their  motives,  objects,  and 
needs,  in  order  to  a  proper  understanding  of 
Hs  Import.    Counsel  also  relies  upon  the  cas- 


es of  Shultz  V.  Johnson's  Adm'r,  5  B.  Hon. 
499,  and  Montgomery  v.  Insurance  Co.,  16  B. 
Mon.  439,  and  argues  that,  if  this  language  is 
ambiguous,  the  total  value  of  the  101  acres 
being  not  much,  if  any,  more  than  $500,  there 
was  an  enormous  disproportion  between  its 
value  and  the  consideration  in  the  deed  pro- 
viding for  the  support  of  two  people  for  a 
period  which  might  reasonably  be  expected 
to  be  from  12  to  15  years,  and,  in  addition, 
for  the  payment  of  a  debt  which,  at  tliat 
time,  aggregated  over  $300.  That  the  con- 
tract was  an  onorous  one  for  the  Fishers  we 
see  little  ground  to  doubt,  but  we  are  not  of 
opinion  that  the  language  was  ambiguous,  or 
that  it  is  at  all  susceptible  of  the  interpreta- 
tion that  it  was  thereby  intended  to  create 
an  obligation  for  the  payment  of  the  Hall 
debt  upon  the  25  acres  only.  That  debt  is 
referred  to  as  a  mortgage  upon  the  25  acres, 
it  is  true,  but  the  fair  presumption  In  that 
respect  is  that  it  was  referred  to  merely  tot 
purposes  of  identification.  The  obligation 
that  that  mortgage  should  be  paid  by  tlie 
gi-antees  is  clearly  expressed  and  recited  in 
the  deed,  and  thereby  we  think  a  lien  wat 
created  upon  the  land  conveyed  for  its  pay- 
ment as  a  part  of  the  consideration.  For  the 
reasons  given,  the  Judgments  In  all  three  of 
the  cases  are  atfirmed. 


HALE  V.  SWIFT.i 

(Court  of  Appeals  of  Kentucky.    May  29. 
1901.) 

DEEDS  —  DESCRIPTION    OB"    LOT    CONVEYED - 

MAP  NUMBER  OF  LOT  INCONSISTENT 

WITH  PREVIOUS  DESCRIPTION. 

Where  a  deed  describes  the  lot  conveyed 
by  metes  and  bounds,  and  then  attempts  to  fur- 
ther describe  it  by  giving  a  map  number  vbicti 
conflicts  with  the  previous  description,  the  lot 
must  be  located  according  to  the  particular  de 
Bcription,  and  not  the  map  number  given. 

Appeal  from  circuit  court,  McCracken  coun- 
ty. 

"Not  to  be  ofliclally  reported." 

Action  by  Prentice  Swift  against  Sallle 
Hale  to  recover  land.  Judgment  for  plaintiff, 
and  defendant  appeals.    Beversed. 

Husbands  &  Caldwell,  for  aK>ellant  Sam 
Houston,  for  appellee. 

BTJRNAM,  J.  This  suit  vras  brought  by 
the  appellee.  Swift,  against  the  appellant 
Sallle  Hale,  to  recover  a  lot  of  ground  lylnf! 
on  the  east  side  of  Givens  street,  in  Paducali. 
described  in  the  petition  as  "lot  number  126, 
in  block  31,  in  Harris,  Ploumoy,  Trimble  & 
Norton's  addition  to  Paducah,  situated  and 
fronting  on  Olvens  street  48  feet,  beginning 
83  feet  from  the  comer  of  Givens  and  Bur- 
nett streets,  and  running  back  200  feet,  to  an 
alley,  being  the  third  lot  from  Burnett  street 
In   said  block  fronting  on  Givens   street" 

*  Reported  bv  Edward  W.  HInea,  Biq.,  at  tk* 
Frankfort  bar,  and  lormerlj  (tats  rejwrtar. 
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The  following  map  shows  the  location  of  the 
lot  in  controversy: 
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TlM  DO  feet  owned  tar  the  Btroes  begin  88  feet  from 
tbe  corner  of  Qlvens  and  Burnett  streets,  and  He  between 
the  dotted  lines.  Saille  Bale  occupies  tne  b«lf  nearest 
Burnett  street 

The  appellant,  Saille  Hale,  admits  that 
she  Is  In  possession  of  a  lot  46  feet  In  width, 
beginning  83  feet  from  the  corner  of  Olvens 
and  Bnmett  streets,  and  extending  back  at 
right  angles  173  feet  to  an  alley,  and  claims 
that  she  Is  the  owner  thereof,  and  that  she 
has  Improved  It  by  the  erection  thereon  of  a 
dwelling  house,  which  was  occupied  as  a 
residence.  Both  appellant  and  appellee  claim 
title  under  one  Samuel  Bryce. 

Tbe  facts  as  to  the  title  of  appellant,  as 
shown  by  the  record,  are  as  follows:  In  1874 
tbe  lands  of  M.  W.  Cole  were  divided  among 
his  heirs,  and  Samuel  Bryce  and  his  brother 
James  Bryce,  being  two  of  such  heirs,  were 
allotted  jointly  two  lots  of  ground  described 
Ui  the  deed  from  the  commissioner  to  them 
as  lots  numbers  25  and  26,  commencing  83 
feet  from  the  comer  of  Burnett  street,  and 
(ronUng  on  Oivens  street  90  feet,  and  run- 
ning back  to  an  alley.  In  block  No.  31,  In 
Harris,  Floomoy,  Trimble  &  Norton's  addi- 
tion to  Padncah.  On  the  16th  of  .August, 
1878,  Samuel  Bryce  sold  and  conveyed,  by 
general  warranty  deed,  to  John  Oleason  a 
put  of  this  90  feet,  describing  tbe  part  so 
Mid  as  follows:  "A  lot  or  parcel  of  land  ly- 
ing And  situated  In  the  city  of  Paducab,  Ky., 
and  described  as  follows:  Lot  number  25, 
commencing  83  feet  from  Bnmett  street  (cor- 
ner), fronting  on  Oivens  street  46  feet,  and 
nmnlng  back  173  feet,  to  an  alley,  in  block 
fiSS.W.— 1» 


number  31,  in  Harris,  Floumoy,  Trimble  ft 
Norton's  addition  to  Paducah."  On  the  29th 
of  May,  1884,  Sophia  Gleason,  widow  of  J(dm 
Gleason,  who  had  died  in  the  Interim,  sold 
and  conveyed  this  45  feet  of  ground  to  A.  J. 
Wintersmith,  and  on  the  15th  day  of  October, 
1884,  S.  0.  Bryce  executed  a  deed  to  Winter- 
smith,  which  recites  that  it  was  for  the  par- 
pose  of  correcting  a  mistake  in  his  deed  to 
John  Gleason.  He  says  In  this  conveyance 
that  he  conveyed  a  lot  describing  it  as  lot 
No.  25,  when  it  shonld  have  been  lot  No.  125; 
and  recites,  further,  that  he  and  J.  0.  Bryce 
were  the  Joint  owners  of  lots  125  and  126, 
In  block  No.  31;  that  he  had  conveyed  to 
Oleason  the  whole  of  lot  No.  126,  when  he 
was  in  fact  only  the  owner  of  an  undivided 
half  interest  therein,  and  in  lot  No.  126  also; 
he  therefore  conveyed  to  Wintersmith  his  un- 
divided half  Interest  In  both  lots  125  and  126. 
On  the  26th  of  Jnly,  1887,  Wintersmith  sold 
and  conveyed  to  appellant,  Sallie  Hale,  the 
entire  45  feet  of  land  conveyed  to  him  by 
Sophia  Oleason,  describing  it  as  follows: 
"Beginning  on  the  east  side  of  Oivens  street, 
83  feet  from  Burnett  street;  thence  towards 
Boyd  street  45  feet;  thence,  at  right  angles, 
towards  Contest,  now  Ninth,  street,  173  feet, 
to  an  alley;  thence  towards  Burnett  street  45 
feet;  thence,  at  right  angles,  to  Glvens  street, 
to  the  place  of  beginning."  Under  this  deed 
aK>el1ant  took  possession,  and  erected  her 
dwelling  house,  and  claims  title.  It  appears 
that  the  lot  was  in  an  open  common,  until 
she  fenced  it  at  the  time  she  bnllt  her  house. 
Appellee  claims  title  as  follows:  Prior  to 
June  26,  1882,  the  entire  90  feet  of  ground 
owned  by  the  Bryce  brothers  was  sold  by  the 
auditor's  agent  for  taxes  due  the  state,  and 
one  T.  B.  Lyle  became  the  purchaser,  and 
the  auditor  made  him  a  deed;  that  this  prop- 
erty was  redeemed  by  Samuel  Bryce  paying 
Lyle  back  his  money,  and  was  subsequently 
sold  by  executory  contract  to  William  Jones; 
and  that  on  the  18th  day  of  May,  1888,  Jones 
and  Bryce  sold  and  conveyed  the  property  to 
him,  describing  It  as  follows:  "Lot  number 
126,  In  block  31,  In  Harris,  Floumoy,  Trim- 
ble &  Norton's  addition,  and  situated  and 
fronting  on  Givens  street  48  feet,  beginning 
83  feet  from  the  corner  of  Givens  and  Bur- 
nett streets,  and  running  back  200  feet,  to  an 
alley."  It  will  thus  be  seen  that  a  particu- 
lar description  of  the  land  conveyed  in  the 
deeds,  both  to  appellant  and  appellee,  cov- 
er^ exactly  the  same  ground.  The  deed  to 
appellant  speaks  of  It  as  lot  125,  while  the 
deed  to  appellee  speaks  of  It  as  lot  126.  As 
a  matter  of  fact.  If  we  begin  83  feet  from 
the  comer  of  Burnett  and  lay  off  a  lot  45 
feet  front.  It  will  Include  7  feet  of  what  Is 
known  as  lot  No.  127,  and  38  feet  of  what 
is  known  as  lot  No.  126,  In  Harrington's  map 
of  this  addition  to  the  city  of  Paducah.  The 
deed  from  Bryce  to  Gleason  calls  the  lot  No. 
125,  but  describes  it  as  beginning  83  feet  from 
the  corner  of  Givens  and  Burnett  streets, 
while  the  deed  from  Bryce  to  Stefl  describe* 
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the  land  tbereln  conveyed  in  the  same  way, 
btft  calls  n  lot  No.  12&  The  trouble  grows 
odt  of  the  ifse  of  these  numbers,  which  are 
Arbitrarily  given  to  certain  parcels  of  land. 
If  Gleason  Is  allowed  to  begin  at  the  point 
where  Bryce's  deed  says  he  should,  83  feet 
from  Burnett  street,  and  then  front  45  feet 
on  Givens  street,  be  would  then  get  that  half 
of  the  90  feet  which  Ues  neairest  to  Burnett 
street;  bnt  If,  as  contended  by  appellee,  Glea- 
son should  not  have  this  half,  bnt  shonld 
have  the  otber,  because  Bryce's  deed  to  Glea- 
son designates  the  ground  as  lot  No.  126, 
tben  ai^llant  would  not  get  the  lot  on  which 
she  has  erected  her  dwelling  house,  and  on 
which  she  had  paid  tbe  taxes  for  many  years. 
Wintersmlth  testlftee  that  both  he  and  Glea- 
son and  appellant  always  claimed  the  lot  on 
which  the  house  h  erected.  But  where  a 
deed  describes  a  particular  lot  of  ground  by 
metes  and  bounds,  and  flsSes  Its  beginning 
comer  by  calling  for  a  well-known  point,  like 
a  street  corner,  and,  after  thus  deOait^  lo- 
cathfg  the  exact  ground,  attempts  to  further 
describe  it  by  giving  a  map  number,  which 
conflicts  with  the  location,  then  tlte  lot  must 
be  located  according  to  the  particular  descrip^ 
tlon,  and  not  Its  map  number;  and  as  app^- 
lant's  title  Is  senior  to  that  of  appeOee,  and 
they  both  trace  to  a  common  grantor,  her 
title  Is  tbe  best,  and  the  drcnit  jndge  evred 
In  holding  appMlee  entitled  to  recover  tbe  lot 
tn  controversy.  For  reasons  indicated,  the 
judgment  is  reversed,  and  the  cause  remand- 
ed, with  instmctions  to  dismiss  appellee's  pe- 
tition. 


WEBSTER  et  al.  v.  WHITWORTH  et  al. 

(Coart  of  Chancery  Appeals  of  Teanessee. 
Feb.  19,  1901.) 

CORPORATION8— DEBTS  —  DIRECTORS  —  OFFI- 
CIAL ASSENT  —  NONPAYMENT  —  INDIVIDUAL 
LIABILITY— ACTIONS— PARTIES  —  EVIDENCE- 
EXHAUSTION  OP  CORPORATE  ASSETS  — 
BONDED  INDEBTEDNESS— APPEAL  AND  ER- 
ROR—JURISDICTION— OBJECTIONS— REVIEW- 
TRIAL  DE  NOVO-ASSIONMENT3  OF  ERROR— 
SPECIAL  APPEAL. 

1.  In  a  suit  aeainst  directors  of  a  corporation 
under  Shannon  s  Code,  I  2337,  providing  that 
thej-  shall  be  Individually  liable  for  a  debt 
created  with  their  asseut  at  a  time  when  the 
debts  excpedod  the  copital  stock  paid  in,  the 
corporation  was  a  proper  party,  though  it  had 
made  an  assignment,  and  all  its  assets  bad  been 
liquidated  and  the  proceeds  distributed. 

2.  Under  Shannon's  Code,  {  6105,  providing 
that  after  answer  filed,  and  no  plea  in  abate- 
ment to  the  local  jurisdiction  of  the  court,  no 
exceptions  for  want  of  jurisdiction  shall  be 
afterwards  allowed,  defendants,  who  answered 
without  filing  a  plea  in  abatement  in  tbe  trial 
court,  cannot  raise  the  qnestion  of  its  want  of 
local  jurisdiction  on  appeal. 

8.  Where,  in  a  suit  to  hold  directors  of  a  cor- 
poration indiridually  liable  for  a  corporate 
debt,  the  trial  court  dismissed  the  bill  as  to 
such  directors  on  the  ground  that  the  suit  was 
barred  by  limitations,  from  which  the  plain- 
tiffs appealed  only  as  to  the  statute  of  limita- 
tions, and  the  findings  of  fact  of  the  trial  court 
were  not  excepted  to  or  appealed  from,  nor 
error  assigned,  the  appellate  court  is  not  limit- 


ed to  a  consideration  of  the  statute  of  limita- 
tions only  by  Sup.  Ct.  Rule  29,  providing  that 
unless  appellaat  or  plaintiff  in  error  file  specific 
assignments  of  error  to  the  rulings  of  the  coun 
below,  as  well  as  errors  of  fact,  judgments  or 
decrees  will  be  af&rmed,  unless  strong  and  sof- 
fieient  reasons  are  shown  for  faihire.  errors  ooi 
assigned  being  treated  as  waived,  but  it  maj 
consider  the  case  de  novo,  so  far  as  appealed. 

4.  Where,  in  a  suit  to  hold  directors  of  a 
corporation  individually  liable  for  a  corporate 
debt,  the  bill  was  dismissed  on  the  g^roand  that 
the  suit  was  barred  by  tbe  statute  of  limita- 
tions, and  plaintifCs  appealed  from  all  the  fiod- 
inigs  of  the  trial  court,  and  particularly  from 
that  dismissing  the  bill  as  to  the  directors,  the 
appellate  court  was  not  limited  to  a  considera- 
tion of  the  question  of  the  statute  of  limita- 
tions only,  but  the  appeal  apoaed  op  all  points 
and  matters  bearing  on  the  directors'  liability, 
though  it  was  a  special  appeal  on  that  particu- 
lar point. 

5.  The  directors  of  a  corporation  by  resoln- 
tlon  authorized  certain  officers  to  liorrow^  money 
necessary  to  operate  the  company  to  a  certaia 
date,  and  eight  days  after  the  time  limited  the 
officers  executed  a  note  fo*  money  borrowed  to 
pay  the  expense  of  operations  at  that  time,  te> 
which  note  the  directors  voting  for  the  resoln-  i 
tlon  never  objected  or  dissented.  Held,  tbat  the  ; 
note  was  executed  whhin  the  authority  given  , 
by  the  resolution,  with  the  assent  of  the  direct- 
ors voting  therefor. 

6.  To  make  the  directors  of  a  corporation  lia- 
ble under  Shannon's  Code,  i  2337,  providb; 
that  they  shall  be  individually  liable  for  eo^ 
porate  debts  created  with  their  assent  wh«i  the 
debts  exceed  the  capital  stock  paid  in,  their 
assent  must  be  ofichil  hi  their  capacity  as  di- 
rectors, and  not  as  individuals  or  stockholders, 
aad  it  must  affirmatively  appear  that  the  debt 
has  not  been  paid,  and  that  the  assets  of  the 
corporation  have  been  exhausted. 

7.  Where,  in  a  soit  against  directors  of  a  co^ 
poration  under  Shannon's  Code,  I  2S37,  making 
them  individually  liable  for  a  corporate  debt 
created  widi  their  assent  at  a  time  when  the 
debts  exceeded  the  capital  stock  paid  in,  it  ap- 
peared that  at  the  time  tbe  debt  sued  on  was 
created  the  debts  did  not  exceed  tbe  capital 
stock  paid  in,  the  bill  was  properly  dismissed. 

8.  Where  all  the  first  mortgage  bonds  of  a 
coporation  had  been  executed  by  signing,  sod 
by  the  execution  of  a  deed  of  trust  to  secure 
them,  bnt  only  part  of  them  had  been  sold  at 
the  time  of  the  execution  of  a  note  by  the  cor- 
poration, only  the  amount  so  sold,  and  not  the 
whole  amount,  should  be  considered  as  indebt- 
edness, in  determining  whether  the  indebted- 
ness exceeded  the  capital  stock  paid  in  at  that 
time,  in  a  suit  to  enforce  directors'  personal 
liability  under  Shannon's  Oode,  |  2337,  pmrid- 
Ing  that  the  directors  shall  be  individually  liable 
for  a  debt  created  with  their  assent  at  a  time 
when  the  debts  exceeded  the  capital  stock  paid 
in. 

9.  Where,  In  a  suit  against  directors  of  a  cor- 
poration under  Shannon's  Code,  i  2S37,  makiag 
them  individually  liable  for  a  corporate  debt 
created  with  their  assent  at  a  time  when  the 
debts  exceeded  the  capital  stock  paid  in,  it  ap- 
peared that  none  of  the  books  and  papers  of 
the  corporation  were  in  the  hands  of  defend- 
ants, but  were  in  the  hands  of  the  assignee 
of  the  corporation,  bo  intendment  or  presump- 
tion arises  against  the  defendants  becanse  the 
ledger  was  not  produced  to  show  tbe  debts  of 
the  corporation  at  the  time  the  debt  m  suit 
was  created. 

Appeal  from  chancery  court,  Maury  comi- 
ty; A.  J.  Abemattay,  Chancellor. 

Bill  by  WUllam  J.  Webster  tnd  others 
against  James  Wbitworth  and  otbMs.  From 
a  decree  dismissing  tbe  blU,  plalntlSs  ap- 
peal.   Affirmed. 
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H.  P.  Figures,  E.  H.  Hatcher,  and  I.  S. 
Pill  her,  for  appellants.  Stokes  Sc  Stokes  and 
Vertrees  &  Vertrees,  for  appellees. 

BARTON,  J.    Tbls  was  a  blU  filed  by  cer- 
tain creditors  of  tbe  Rockdale  MLiilii«  &  Man- 
ofactnrmg  Company  against  that  company 
and  certain  of  its  directors,  seeking  to  hold 
the  Indiridnal  directors  sued  liable  for  the 
debts   set  out  and  sought  to  be  collected. 
The  bill  was  also  filed  as  a  general  creditors' 
bill  on  behalf  of  all  other  creditors  in  a  like 
situation.    The  bill  charges  Tarious  acts  of 
wrongdoing  which  It  Is  insisted  in  the  bill 
rmder  tbe  directors  liable  to  the  creditors 
for  their  debts.    But  the  main  ground  of  lia- 
billty  insisted  upon,  and  in  fact  the  only  one 
now  pressed  before  the  court,  is  that  the  di- 
rectors made  parties  assented  to  the  contrac- 
tion of  the  debts  sought  to  be  collected  when 
the  debts  were  in  excess  of  the  capital  stock 
paid  in;  and  the  suit  is  practically  based  on 
section  23&7  of  the  Code  (Shannon's),  which 
provides  tiiat,  "if  the  indebtedness  of  the 
company  shall  at  any  time  exceed  the  capital 
stock  paid  in,  the  directors  assenting  thereto 
shall  be  liable  to  the  creditors  for  said  ex- 
cess."   Before,  however,  coming  to  the  con- 
sideration of  the  main  question  and  the  mer- 
its of  the  contest  now  pending  before  us,  we 
may  properly  eliminate  a  part  of  the  case  as 
originally  made.    The  original  bill  was  first 
filed  in  the  chancery  court  of  Maury  coimty 
on  October  S,  1897.  by  William  J.  Webster, 
J.  C.  Wooten,  and  J.  W.  Holder,  claiming  as 
creditors  of  the  Rockdale  Mining  &  Manu- 
facturing Oompany.    Webster  and  Wooten 
claim  to  be  the  owners  of  the  note  made  an 
exhibit  to  the  blU,  for  $5,000,  executed  on 
Jnly  23,  1890,  to  the  order  of  the  Columbia 
Banking  Comitony,  and  payable  on  demand. 
This  note  was  subsequently   sold  and  dis- 
counted to   the  complainant   Wooten.    The 
maker  having  failed  to  pay  the  same,  the  Co- 
hunbia  Banking   Company,   which  had   in- 
dorsed the  note  to  Wooten,  had  certain  pay- 
ments to  make  on  the  note.    After  tliat  com- 
pany failed,  its  Interest  in  the  note,  in  the 
manner  hereinafter  stated,  was  transferred 
to  Webster,  so  that  the  note  Is  now,  and  at 
tlie  beginning  of  this  suit  was,  owned  by 
Webster  and  Wooten.    Holder's  claim  was 
onder  a  judgment  obtained   in  the  circuit 
court  of  Maury  county  on  February  1,  1892, 
against  the  Rockdale  Mining  &  Manufactur- 
ing Company  for  $G,500  and  tbe  costs,  $102.- 
T2.    As  to  this  last  claim,  it  is  now  admitted 
that  no  recovery  can  be  had  against  tbe  in- 
dlTlduals  sued  as  directors,  because  the  re- 
covery was  for  a  tort,  and  was  not,  and 
conid  not  have  been,  assented  to  by  the  di- 
rectors, and  obviously  could  not  come  under 
tbe  provisions  of  the  statute.    No  claim  is 
aow  made  for  tbls  complainant,  and  no  con- 
test as  to  him  la  before  us.     The  parties 
originally  made  defendants  are  as  follows: 
James  Whirworth,  M.  M.  Gardner,  J.  B.  Rlch- 
arilsoD,  J.  B.  Kiilebrew,  George  R.  Knox,  J. 


H.  FaH,  W.  B.  Jones,  Bdgar  Jones,  all  «iC 
Davidson  county;  W.  J.  WhltthMrne,  of  Mau- 
ry county;  Lucius  Frierson,  of  Shelby  coun- 
ty; and  the  Rockdale  Mlnhig  &  Manufactur- 
ing Company,  a  corporation,  with  its  headr 
Quarters  and  chief  place  of  business  in  Maury 
county,  Tenn.  As  stated,  tbe  bill  as  orig- 
Inally  filed  was  on  broader  lines  than  now 
Inalfited  upon,  and  alleged  other  grouods  of 
relief  and  liability  not  now  relied  on;  but 
there  was  no  attempt  to  substantiate  any  of 
the  allegations  of  the  bill,  except  upon  tbe 
one,  ground  that  the  debts  of  tbe  corporation 
were,  at  the  time  when  the  note  sued  upon 
was  executed,  in  excess  of  the  capital  stock 
paid  in,  and  that  this  condition  and  execu- 
tton  of  this  liability  in  excess  of  the  capital 
stock  paid  in  was  known  to  and  assented  to 
by  the  dicaeton^  It  becomes  unnecessary, 
therefore,  to  incumber  this  opinion  with  an 
elaborate  statement  of  the  other  charges  in 
tbe  bill,  and  it  Is  only  necessary  to  say  that 
upon  this  issue  no  case  is  made  as  to  tbe 
defendants  James  Whltwortb,  M.  M.  Gard- 
ner, J.  H.  Fail,  W.  8.  Jones,  and  W.  J.  Whitt- 
bome.  The  bill  upon  its  face  shows  that 
Whltworth,  Gardner,  W.  S.  Jones,  and  W.  J. 
Whitthome  were  not  directors  at  the  time 
tbe  note  in  question  was  executed.  W.  S. 
Jones  was  simply  made  a  party  because  he 
was  the  assignee  of  the  defendant  corpora- 
tion. We  should  also  add  that  there  is  no 
proof  to  show  that  Whltworth,  Gardner,  W. 
B.  Jones,  or  W.  J.  Wbltthorne  had  anything 
to  do  with  or  assented  to  the  execution  of 
the  note  sued  «m.  But,  without  further  state- 
ments along  this  line,  we  find  in  the  state- 
ment and  assignment  of  errors  and  argument 
filed  for  tbe  complainants,  marked  filed  as  of 
December  IB,  1800,  it  Is  only  claimed  that 
the  note  sued  on  was  created  with  the  as- 
sent of  tbe  directors  Kiilebrew,  Richardson, 
Knox,  and  Edgar  Jones.  So  we  assume  from 
this  statement  in  tbe  brief  of  counsel  that 
no  liability  is  claimed  against  any  of  the 
defendants  except  the  four  named.  The 
proof  would  seem  to  show  that  the  defend- 
ant Frierson  is  equally  liable  with  the  four 
named,  if  any  of  them  are  liable.  But  we 
find  the  admission  made  as  stated  in  com- 
plainants' brief,  and  accept  it  as  such.  So 
the  case  Is  then  before  us  as  to  the  liability 
of  the  defendants  J.  B.  Richardson,  J.  B. 
Kiilebrew,  George  R.  Knox,  and  Bdgar  Jones, 
and,  at  the  most,  in  addition  to  these,  the 
defendant  Lucius  Frierson;  and  the  contest 
now  before  us  is  only  as  to  these  parties  and 
tbe  complainants  Webster  and  Wooten,  all 
others  being  eliminated. 

We  may  next  consider  a  preliminary  ques- 
tion raised  by  counsel  for  the  defendants. 
On  their  behalf  it  is  said  in  the  first  place 
that  the  complainants  cannot  succeed  In  tbls 
suit,  for  want  of  Jurisdiction;  that  all  of  the 
defendants  originally  sued,  except  tbe  de- 
fendant Whitthome  and  the  company,  were 
nonresidents  of  Maury  county,  and  were  not 
found  there  when  the  suit  was  begun;  that 
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the  suit  was  brought  In  Mauiy  county,  and 
that  It  appears  from  the  face  of  the  bill  that 
no  case  was  made  against  the  defendant 
Whitthome,  and  that  It  is  now  conceded  that 
complainant  had  no  case  against  him,  and 
that  the  defendant  corporation  was  not  a 
necessary  or  material  party,  in  tbat  It  was 
shown  that  it  bad  made  an  assignment,  and 
tbat  all  Its  assets  bad  been  liquidated  and 
the  proceeds  distributed;  and  that  therefore 
the  suit  was  brought  in  the  wrong  connty. 
Whether  a  necessary  party  or  not,  we  think 
the  corporation  was  a  proper  party.  But  It 
is  sufficient  to  say  that  the  question  of  Juris- 
diction was  not  raised  in  the  court  below. 
This  was  a  matter  of  personal  privilege,  to 
be  made  by  plea  in  abatement  AU  the  de- 
fendants now  before  ns  filed  an  answer,  and 
did  not  file  a  plea.  After  answer  filed,  and 
no  plea  in  abatement  to  the  local  Jurisdiction 
of  the  court,  no  exception  for  want  of  Juris- 
diction sliall  be  allowed.  Code  (Shannon's)  S 
6195  (4385).  So  we  are  of  the  opinion  tbat 
there  is  nothing  In  this  objection. 

This  brings  ns,  then,  to  the  consideration 
of  the  questions  raised  In  the  case  as  to  the 
liability  of  the  four  above-named  defendants, 
Richardson,  Jones,  KiUebrew,  and  Knox. 
Counsel  for  the  complainants  Insist  that 
there  Is  and  can  be  but  one  question  open 
for  consideration  before  this  court,  and  that 
is  the  question  as  to  the  statute  of  limita- 
tions. This  Insistence  Is  based  upon  the 
statement  that  the  chancellor  In  bis  decree 
in  the  court  tielow  set  out  what  counsel  is 
pleased  to  state  a  "finding  of  facts,"  and 
that  this  court  is  bound  by  that  finding. 
The  decree  relied  on  Is  as  follows:  "This 
cause  came  on  for  argument  on  the  bill,  and 
exhibits,  answer,  and  proof,  and  the  pro- 
ceedings heretofore,  and  the  court  Is  of  opin- 
ion: (1)  That  the  debt  sued  on  In  this  case 
by  Wm.  J.  Webster  and  J.  O.  Wooten  Is  a 
proper  claim  against  the  Rockdale  Manufac- 
turing &  Mining  (Company,  and  tbat  they  are 
entitled  to  decree  for  same,  as  it  is  provided 
for  In  the  general  assignment.  (2)  That  at 
the  time  this  claim  was  made  by  the  direct- 
ors there  were  present  3.  B.  Richardson,  J.  B. 
KiUebrew,  Edgar  Jones,  and  Geo.  R.  Knox, 
and  that  the  claim  due  the  Columbia  Bank- 
ing Company,  transferred  to  J.  O.  Wooten, 
and  owned  by  J.  C.  Wooten  and  W.  J.  Web- 
ster, was  created  by  assent  of  said  directors. 
(3)  That  when  said  claim  was  created  the 
liabilities  bad  already  exceeded  the  capital 
stock.  (4)  That  on  the  21st  day  of  Novem- 
ber, 12$!>1,  the  Bockdale  Manufacturing  & 
Mining  C!ompany  made  an  assignment,  and 
there  Is  no  proof  to  show  tbat  any  act  of 
Insolvency  preceded  this.  But  It  became  in- 
solvent, and  its  assets  are  exhausted.  But 
it  appearing  to  the  court  tbat,  notwithstand- 
ing the  fact  tbat  the  claim  is  a  valid  out- 
standing debt  against  said  Bockdale  Manu- 
facturing &  Mining  Company,  it  was  cre- 
ated on  July  23,  1890,  and  the  question  be- 
ing whether  the  statute  of  ten  years,  which 


is  the  general  statute  of  limitations  of  the 
state  of  Tennessee,  shall  apply,  or  whether 
this  is  a  contractual  liability,  and  the  sli- 
years  statute  applies  (it  being  contended  bjr 
complainant  that  as  the  liability  was  based 
purely  on  the  statute,  and  not  on  contract 
the  general  statute  applied,  and  by  defend- 
ants that  it  is  a  contractual  liability,  and  the 
six-years  statute  applies,  and  by  complais- 
ant that,  even  if  the  six-years  statute  ap- 
plies, it  runs  only  from  insolvency  of  the 
company  and  the  general  assignment),  the 
court  is  pleased  to  decide  that  the  slx-yean 
statute  applies,  and  that  It  runs  from  the 
date  of  the  execution  and  maturity  of  the 
note,  and  not  from  the  assignment,  and 
therefore  adjudges  and  decrees  that  com- 
plainants are  entitled  to  recover  of  the  Bock- 
dale Manufacturing  &  Mining  Company  the 
amount  of  the  note  and  interest,  less  the 
credit  of  $1,333.33  as  shown  by  receipt  of 
date  20th  day  of  December,  1885,  which  U 
the  sum  of  $6,683.91,  of  which  W.  J.  Web- 
ster is  entitled  by  agreement  to  $4,S82.3S. 
and  J.  O.  Wooten  to  $1,801.53,  but  that  com- 
plainants are  not  entitled  to  recover  of  de- 
fendant directors,  J:  B.  KiUebrew,  J.  B. 
Richardson,  Geo.  R.  Knox,  and  E^gar  Jones, 
or  any  other  of  defendant  directors,  any- 
thing, and  dismisses  the  biU  as  to  all  of  said 
parties.  And  as  the  Rockdale  Manufactur- 
ing &  Mining  Company  is  admitted  to  be  In- 
solvent, and  its  assets  exhausted,  complain- 
ants in  the  first  Instance,  without  retaxation 
of  costs,  will  pay  the  costs  of  this  cause,  for 
which,  as  against  complainants  and  surety 
on  their  bond,  execution  will  issue.  From 
all  of  which  findings  of  the  court  on  the  law 
of  the  case,  and  particularly  from  that  dis- 
missing the  blU  of  complainants  as  to  J.  B. 
Richardson,  J.  B.  KiUebrew,  Bdgar  Jones, 
and  Geo.  R.  Knox,  complainants  pray  an 
appeal  to  the  next  term  of  the  supreme  court 
of  Tennessee,  and  the  same  Is  granted  by 
the  court,  whereupon  complainants  appear 
and  give  the  cost  bond  to  the  clerk  and  mas- 
ter, and  the  transcript  is  ordered  to  be  made 
out.  The  clerk  and  master  will,  in  making 
out  the  transcript,  omit  either  the  exhibit 
minutes  filed  with  the  bill,  or  the  original 
minutes,  comparing  the  copy  with  the  min- 
utes, and  may  use  the  exhibit  in  the  tran- 
script, as  they  are  one  and  the  same,  but 
must  copy  the  cash  book;  but  either  party 
may  withdraw  and  use  the  original  cash 
book  In  the  supreme  court  The  clerk  and 
master  will  make  out  the  record  as  soon  as 
possible  after  court  and  file  same  with  the 
clerk  of  the  supreme  court  so  It  can  be  tried. 
If  possible,  at  this  term." 

The  insistence  of  counsel  is  that  this  was 
a  special  appeal  on  the  part  of  complain- 
ants, that  the  defendants  did  not  appeal 
from  the  decree,  and  that  the  complainants 
limited  their  appeal  to  the  dismissal  of  the 
bill  as  to  defendant  directors  on  the  statute 
of  limitations.  It  Is  further  said  there  is  no 
assignment  of  error  by  the  defendants,  and 
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the  finding  of  the  facta  by  the  chancellor  be- 
ing unexrepted  to  in  the  lower  court,  and 
not  appealed  from,  and  no  error  assigned  In 
this  court,  this  closes  the  question,  and  only 
the  statute  of  limitations  is  InvolTcd  In  the 
salt  Counsel  cite  rule  29  of  the  rules  of 
the  supreme  court,  and  the  case  of  Denton 
T.  Woods,  86  Tenn.  39,  5  S.  W.  489.  Rule  29 
proTides  that,  in  all  cases  thM'eafter  appeal- 
ed or  on  •writ  of  error  in  the  supreme  court, 
it  shall  be  the  duty  of  appellants  or  plaintiffs 
in  error,  their  attorneys  or  solicitors,  to  file 
on  or  before  the  first  day  of  the  term  to 
•which  appeals  have  been  made,  or  may  here- 
after be  taken  or  are  triable,  specific  assign- 
luents  of  error  to  the  rulings  of  the  court  be- 
low, as  well  as  to  errors  of  fact,  pointing  out 
definitely  the  error  or  errors  complained  of, 
and  citing  in  the  most  concise  manner  the 
specific  testimony  relied  upon,  designating 
page  of  record.  If  this  rule  is  not  complied 
with.  Judgments  and  decrees  will  be  affirm- 
ed, unless  strong  and  sufficient  reasons  are 
shown  for  the  failure.  B^ors  not  embraced 
in  the  assignment  will  be  treated  as  waived 
The  case  of  Denton  t.  Woods,  86  Tenn.  37, 
5  S.  W.  489,  is  simply  to  the  eflTect  that  the 
courts  have  power  to  make  reasonable  rules 
on  parties;  that  rule  29  is  reasonable,  and 
its  enforcement  required;  that  it  proceeds 
upon  no  new  principle,  but  merely  assumes 
prima  fade  correctness  of  the  proceedings 
of  the  inferior  court,  and  imposes  on  parties 
assailing  them  the  duty  of  specifically  point- 
ing out  the  errors  of  which  they  complain; 
and  that  assignments  of  error  under  rule 
29  ir.Est  be  definite  and  specific,  as  excep- 
tloDs  to  referee's  report  under  the  act  of 
18S3,  and  must  therefore  be  something  more 
than  the  mere  invitations  to  the  court  and 
adverse  counsel  to  examine  the  entire  record 
upon  general  and  Indefinite  negations  of  the 
correctness  of  the  decree  or  Judgment  of  the 
conrt  In  our  opinion,  there  is  nothing  in 
tbis  decision  or  in  the  rule  referred  to  to 
mstain  the  contention  of  the  complainants' 
counsel.  It  will  be  noted  that  the  require- 
ment in  rule  29  is  that  it  shall  be  the  duty 
of  the  appellants  or  their  attorneys  or  so- 
licitors, and  not  of  the  defendants  in  er- 
ror. It  Is  made  the  duty  of  this  court,  and 
It  is  the  duty  of  the  supreme  conrt  on  ap- 
peal to  this  court,  to  try  the  case  de  novo, 
St  least  so  far  as  appealed.  We  are  not 
concerned  with  the  reasons  of  the  chancel- 
lor's decree.  The  question  for  us  to  inquire 
Into  and  decide  is  as  to  whether  the  results 
reached  by  him  in  the  court  below  were  cor- 
rect or  incorrect.  In  a  case  of  this  charac- 
ter it  was  unnecessary  for  the  chancellor  to 
Bet  out  any  facts  as  a  basis  for  his  decree, 
and  the  recitation  of  any  number  of  (acts 
wag,  as  we  think,  no  material  or  legitimate 
part  of  bis  decree.  Now,  the  decree  was  that 
tbe  complainants  were  not  entitled  to  re- 
WTer  of  the  defendant  directors  KiUebrew, 
Richardson,  Knox,  and  Jones,  or  any  other 
of  tbe  defendant  directors,  anything,  and  It 


dismissed  the  bill  as  to  all  of  said  parties. 
Complaint  Is  now  made  that  these  parties 
did  not  appeal.  Why  should  they  appeal, 
when  the  chancellor  had  dismissed  the  bill 
outright  as  to  them?  It  was  entirely  imma- 
terial to  them'  what  the  chancellor's  reasons 
were  or  might  have  been.  The  practical 
thing  done  was  that  he  held  they  were  not 
liable..  Now,  the  appeal  was,  "From  all  the 
findings  of  the  court  on  the  law  of  tbe  case, 
and  particularly  from  that  dismissing  the  bill 
of  complainants  as  to  Richardson,  KiUebrew, 
Bdgar  Jones,  and  Oeo.  R.  Knox,  complain- 
ants pray  an  appeal."  That  is,  they  par- 
ticularly prayed  an  appeal  from  that  part  of 
the  decree  dismissing  the  bill  of  complain- 
ants as  to  Richardson,  KiUebrew,  Jones,  and 
Knox.  It  has  been  repeatedly  held  that  an 
appeal,  even  when  made  special  upon  any 
particular  point  opens  up  all  questions  that 
may  bear  upon  that  point  Now,  here  tbe 
appeal  was  from  that  part  of  tbe  decree  dis- 
missing the  bill  as  to  these  four  defendants, 
and  therefore  it  opened  up  all  points  and  all 
matters  that  could  bear  upon  their  liability. 
We  are  of  opinion  that  there  la  no  merit- in 
tbis  contention,  and  that  the  entire  case  is 
open  before  us  as  to  these  parties.  This  be- 
ing so,  it  becomes  necessary  to  inquire  as 
to  what  the  condition  of  the  record  before 
lis  is  as  to  these  defendants;  and,  in  making 
our  statement  of  the  findings  of  facts  as  they 
appear  from  this  record,  it  may  be  well  to  do 
so  after  a  brief  and  clear  statement  of  the 
law  as  declared  by  our  supreme  court  In 
construing  the  section  of  tbe  Code  relied  on. 
As  seen  above,  the  section  provides  that 
"if  the  indebtedness  of  the  company  shall  at 
any  time  exceed  the  capital  stock  paid  in,  the 
directors  assenting  thereto  shall  t>e  individ- 
ually liable  for  said  excess."  This  section 
was  considered  and  construed  in  the  case  of 
Allison  V.  Coal  Co.,  87  Tenn.  60,  9  S.  W.  226; 
and  in  that  case,  in  an  opinion  by  Judge  Lur- 
ton,  it  was  held  that  the  primary  liability 
of  the  corporation  remained,  and  that  only 
in  the  event  of  a  failure  and  inability  of  the 
corporation  to  pay  does  a  right  of  action 
arise  in  favor  of  the  creditor  whose  debt 
was  made  through  the  breach  of  trust  It 
was  further  held  that  It  was  not  the  legis- 
lative purpose  to  make  the  assenting  di- 
rectors individually  liable  to  any  but  a  cred- 
itor whose  debt  was  made  wiUi  the  assent 
of  such  director  in  excess  of  capital  stock 
paid  In.  "In  other  words,"  says  Judge  Lnr- 
ton,  "the  liability  of  the  director  depends 
upon  three  conditions:  First,  assent  by  him 
to  the  creation  of  the  debt  upon  which  he  Is 
sued;  siecond,  that  the  debt  had  not  been 
paid;  third,  that  the  corporation  is  insol- 
vent; that,  unless  the  very  debt  upon  which 
it  is  sought  to  hold  the  director  to  individual 
liability  was  created  by  the  assent  of  the  di- 
rector, it  is  not  the  case  provided  for  by  the 
charter."  In  the  case  of  Tradesman  Pub. 
Co.  V.  Knoxvllle  Car-Wheel  Co.,  96  Tenn.  634, 
32  S.  W.  1097,  31  Ij.  B.  A.  683,  thla  section 
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was  again  nnder  consideration  by  the  sn- 
pisme  court  and  construed.  And,  In  an  opln- 
JAU  delivered  by  Judge  McAUster,  among  oth- 
er tMngB  It  was  held  that  "capital  stock  paid 
.In"  meant  the  capital  stock  subscribed  for 
and  paid  In,  and  that  these  terms  did  not  in- 
clude the  general  assets  of  the  company,  bnt 
siznply  the  amount  subscribed  and  paid  in 
<by  the  stockfatdders,  and  not  assets  on  hand 
and  arailal>le  for  debts,  no  matter  how  de- 
rived. It  was  also  held  that  the  term  "in- 
debtedness," In  this  section,  would  include 
the  bonded  or  fixed  debt  of  the  corporation. 
It  was  further  held  that  the  statutes,  being 
in  derogation  of  common  law,  must  be  strict- 
ly construed,  and  were  not  to  be  extended  be- 
yond the  plain  intent  of  the  words  of  the 
statute.  It  was  further  held,  quoting  from 
Mr.  Thompson  in  his  Commentaries  on  Pri- 
vate Corporations  (section  4271),  that:  "It  is 
a  principle  of  leg^  procedure  that,  wlien  a 
party  sues  to  enforce  a  liability  created  by 
statute  in  derogation  of  the  common  law,  he 
must  not  only  distinctly  aver,  but  he  must 
make  strict  proof  of,  a  case  within  the  terms 
of  the  statute.  The  principle  operates,  if  pos 
-siUe,  more  strongly  where,  as  in  the  case  un- 
der conslda:atian,  the  statute  crevted  a  lia- 
bility In  tlM  nature  of  a  penalty,  and  that 
tlie  principle  is  bellered  to  be  a  rule  of  ri^t, 
rather  than  a  rule  of  procedure,  and  hence 
applicable  in  the  equitable  as  writ  as  the  le- 
gal forum;  that;  where  llablltty  is  .imposed 
upon  the  dtnectois  assenting  thereto,  the 
credltor'moBt  both  allege  and  prove  that  the 
directoos  against  whom  he  proceeds  did  as- 
sent to  the  unlawfid  contract"  Judge  Mc- 
AUster sadd:  "The  llmbility  of  a  director  is 
aontingent,  and  is  made  to  depend  upon  four 
conditions,  tIb.:  First,  assent  by  him  to  the 
.creation  of  the  particular  debt  upon  which 
be  is  sued;  saoond,  that  the  debt  has  not 
been  paid;  third,  that  the  assets  of  the  cor- 
poEBti<»i  have  been  exhausted;  fourth,  that 
tbe  particular  debt  is  in  excess  of  the  capi- 
tal stock."  Quoting  from  Judge  Lurton  In 
Allison  V.  Coal  Co.,  he  says  further:  "Un- 
less the  very  debt  ui>on  which  It  Is  sought  to 
btdd  the  dlrectw  to  any  Individual  liability 
was  created  by  the  assent  of  the  director,  It 
is  not  the  case  provided  for  by  tbe  charter." 
It  is  further  held  In  this  case  that  it  must 
\te  an  official  assent  by  the  directors,  not  as 
indlvldnals,  not  even  as  stockholders,  but 
in  their  capacity  as  directors.  It  is  said  that 
the  members  of  the  board  cannot  agree  sepa- 
rately and  outside  of  the  meeting,  and  there- 
by bind  the  corporation,  nor  can  a  member  of 
the  body  meet  and  bind  the  board.  A  majority 
must  be  present,  and  then  a  majority  of  that 
majority  binds  tbe  corporation.  Judge  McAi- 
ister  further  says:  "So  we  think,  when  it  Is 
sought  to  bold  a  director  to  individual  lia- 
bility nnder  the  provisions  of  this  Mghly- 
penal  statute,  it  must  be  shown  that  his  as- 
sent was  given  in  his  capacity  as  director  act- 
ing ooncniTently  witii  a  majority  of  the  offi- 
cial board.    'Wc  do  not  hold  that  tbe  only 


evidence  of  this  official  assent  must  l>e  found 
in  the  minutes  of  the  l>oard,  bnt  vre  do  bold 
that  there  must  have  been  an  official  meeting 
when  assent  was  given,  whether  it  appears 
in  the  minutes  or  otherwise."  So  the  result 
of  these  decisions  appears  to  be  that,  when 
a  debt  has  been  contracted  at  a  time  whei 
the  debts  of  tbe  corporation  exceed  the 
amount  of  the  capital  stock  subscribed  for 
and  paid  in,  the  owner  of  that  debt  may  hold 
the  directors  assenting  thereto  by  official 
action  liable  for  the  debt,  but  there  must  be 
an  official  assent  by  tlie  directors  to  the  cre^ 
ation  of  the  debt  sued  npon;  that  It  most 
affirmatively  appear  that  the  debt  had  not 
been  paid,  that  the  assets  of  the  corporatioD 
have  been  exhausted,  and,  further,  that  the 
particular  debt  was  in  excess  of  the  capital 
stock,  and,  further,  that  this  is  a  hi^ily-penal 
statute;  that  the  complainant  mnat  distinct- 
ly aver  all  the  grounds  of  liability,  and  most 
make  strict  proof  of  the  case  coming  dearlT 
within  tlK  terms  of  the  statute.  It  Is  in  tbi^ 
light  of  these  holdings  that  we  have  consid- 
ered this  case,  and  in  view  of  Qieni  that  m 
make  the  follerwing  statement  of  facts: 

We  find:  That  the  Sodcdale  Mining  t 
Manufacturing  Company  was  cliartered  and 
organised  some  time  durtng  June,  1862.  That 
its  capital  stock  was  fixed  by  its  by-la\rE 
at  $250,000.  That  little  was  done  with  tbe 
company  until  1869.  That  on  January  14, 
1889,  James  Whltworth,  George  H.  Knox.  J. 
H.  Fall,  Lucius  Frlerson,  J.  R  KlUetoew, 
M.  M.  Gardner,  am)  J.  B.  Richardson  were 
elected  directors.  On  September  27.  1888. 
M.  M.  Gardner  resigned,  and  Edgar  Jonw 
was  elected.  On  April  22,  1890,  John  Wood- 
ard  was  elected  in  the  place  of  James  Whlt- 
worth, who  resigned.  But  little  appears  to 
have  been  done  with  the  company  until  abont 
1889,  although  they  had  purchased  some  min- 
ing and  mineral  lands.  One  hundred  and 
thirty-flve  thousand  dollars  of  the  capltiri 
stock  of  $260,000  was  subscrilwd  and  psid 
for  In  real  estate,  and  the  corporation  erect- 
ed a  furnace  for  the  making  of  iron  and  com- 
menced operations  some  time  in  the  latter 
part  of  July,  1800;  that  Is,  it  appears  to  have 
commenced  tlie  manufacture  of  iron,  or  its 
furnace  was  pot  into  blast,  some  time  la 
the  latter  part  of  July  or  first  of  August, 
1800,  though  before  this  they  had  been  enr 
gaged  in  the  manufacture  and  production  of 
charcoal  and  the  erecUMi  of  their  plant 
At  a  meeting  of  the  board  of  directors,  as 
shown  by  the  minutes,  on  June  24,  1890, 
there  were  present  Lrucina  Frlerson,  Joha 
Woodard,  J.  B.  Richardson,  Eidgar  Jones,  J. 
B.  Killebrew,  and  George  R.  Knox.  Tbe 
minotes  show  the  following:  "On  motion  of 
J.  B.  Richardson,  seconded  by  J.  B.  Kllle- 
l)rew,  the  secretary  and  treasurer  was  an- 
thorlzed  to  lx>rrow  what  money  is  necessary 
to  carry  on  the  operations  of  the  company 
between  now  and  July  IS,  1890,  and  to  use 
the  bonds  of  the  company  hi  the  treasury 
as   ooUataral  for    such   loaoM."    Aoting,  ■• 
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he    Kq>poBed.  VBdar  this   authority,   Lucius 
Frter«on  did  borrow  the  aum  of  $5,000,  and 
executed  the  mote  maOe  exhibit  to  the  bill, 
and  soed  upon  in  this  case,  vhleh  Ecods  as 
foUows:    "$5,0e0.    NashviUe,  T«mi.,  July  23, 
1880.     On  demand  after  date  tre  promise  to 
pay    Columbia   Banking   Co.   or  order  five 
thousand  dollars,  with  Interest  from  date  un- 
til iMid.  for  ralue  rccelTed.  havloK  deposit- 
ed or  pledged  as  collateral  saeurity  for  the 
payment  of  the  note  $10,000  of  the  first  mort- 
gage bonds  of  the  Rockdale  KinlQ£  &  Mfg. 
Co. ;   and  we  hei'eby  give  the  holders  t^iereof 
full  power  and  authority  to  sell  or  collect  at 
our  expense  an  or  any  part  or  portion  there- 
of at  any  idace,  either  la  the  city  of  NashvUle 
or  elsewhere,  at  yubUe  or  private  sale,  at 
their  option,  on  the  nonperformance  of  the 
AboTe  promise  at  any  time  thereafter,  and 
witbont  adverUfilng  the  same  or.  otherwise 
giving  to  us  any  notice.    In  case  of  public 
sale  the  bolder  may  purchase  without  being 
liable  ts  acoouAt  for  more  than  the  net  pror 
ceeds  of  such  sale.    Rockdale  Mining  &  MfS- 
C«.,'hy  LuctaiB  Frlerson,  Pnesideat.    Wm.  S. 
Jones,  Treasuser."    While  this  note  was  npt 
executed  and  the  wpney  not  borrowed  un- 
tU  JiUy  33,  1800.  It  was  done  by  Uf:^  Frier- 
son,  as  he  saiEs,  actiAg  upon  what  he  suj^ 
posed  was  Authority  con,ferred  upon  him  by 
the  reeolutiod  of  the  board  of  directors  above 
q«efced  from.    On  behalf  of  the  defendants  It 
is  insisted  that  these  fa«4s  do  not  show  as 
assent  by  Uttem  to  ttve  executloa  of  this  pai> 
ticnlaf  note;    the  insistienee  being  that  the 
secfetaiT  and  treasurer  was  authorized  to 
borrow  tbe  aoney  "necessary  to  ciurry  on 
Ute  ofecatieas  of  the  company  between  now 
ImeanlDg  tbe  date  «f  the  saeeting,  June  24] 
and  July  15, 1880,"  wheeese  tbe  note  was  not 
exended  n«tU  July  23,  WM.    Mr.  Friersoo 
teatiflfls  that  he  borrowed  it  under  this  au- 
ttkority,  and  there  Is  no  pretense  that  any  of 
die  directMS  who  voted  for  tbis  resolution 
made  any  ebjjeotion  car  diaseated.    The  au- 
thority was  to  borrow  the  money  necessary 
to  carry  on  tbe  ai>erations  between  that  time 
and  July  19,  18S0,  and  the  moaej  was  bor- 
rowed to  pa;  the  expense  of  the  iterations 
at  that  time.    The  reaelatlon  did  not  restrict 
the  ezeoatien  of  the  note  to  a  date  prior  to 
July  ISth.    laasmueb  as  Mr.  Frlerson  had 
tlie  anthorlty.  or,  rather,  tbe  secretary  and 
treasurer,  who  acted  with  him,  had  ttte  au- 
thority, they  doubtless  aiade  tiie  «n-ange- 
fflent  to  get  the  money,  and  on  the  faith  of 
this  contracted  debts  in  oc»erating  expenses, 
vklcb  they  were  afterwards  enabled  to  pay 
by  the  »ecatieiB  of  tliis  note.    We  therefore 
bold  that  tbis  note  was  executed  wltliin  the 
aotberlty  given  by  tills  resolution,  and  that 
the  geBtlenen  named  assented  to  the  coo- 
tnetloB  of  this  debt 

There  is  n*  dispute  as  to  tlte  amount  of 
the  capital  stack  snbscr&ed  for  a«d  paid  la 
at  this  time  (Jnfy  -28,  1690),  both  pasties 
ttreebig  that  tbe  aatn  to  be  Oxed  is  $135,000. 
Ve  tbarefoie  have  these  facts  fixed:    That 


the  capital  stock  subscrtiMd  for  and  paid  in 
was  $136,000;  that  the  four  directors  named 
assented  to  the  execution  of  this  note  and 
the  contraction  of  this  Indebtedoeas,  which 
was  contracted  on  July  28,  1800.  And  we 
further  find  as  undisputed  facts  (ttie  same 
beuxg  admitted  and  agreed  on)  that  the 
eorporation  Is  insolvent,  having  made  an  as- 
signment to  W.  S.  Jones  of  all  of  its  assets 
for  the  benefit  of  credltoEs  on  November  IS, 
1801,  and  all  of  its  assets  have  been  realized 
aod  distributed,  and  there  still  remained  due 
and  unpaid  upon  said  note  at  tbe  date  of  the 
chancellor's  decree  the  amount  of  tlie  note, 
with  Inteiest,  less  a  credit  of  $1,333.38  to  be 
eotecsd  as  of  December  20,  1885;  that  is  to 
say,  there  was  due  on  the  note  at  the  date 
of  the  chancellor's  decree,  from  the  ourposar 
tion.  the  sum  of  $6,683.01,  of  whichi  accocdr 
ing  to  agreement,  W.  J.  Webster  is  entitled 
to  $4,832.88,  and  J.  C.  Wooten  to  91,80LS3. 
Tbe  joint  ownership  of  the  note  came  about 
in  this  way:  Tbe  note  was  originally  exe^ 
outed,  as  shown,  to  the  Oolumbia  Banking 
Coov)any,  and  afterwards  discounted  and 
tsaBsferied  to  Wooten.  After  the  oorpoBSr 
tion,  tiie  mining  adad  manafajcturlag  comr 
9any,  billed  to  pay  the  note,  the  Cohuobla 
Banking  Company,  the  indorser,  or  iXs  as- 
signee and  receiver,  the  banldng  company 
having  failed,  paid  to  Wooten,  as  the  owner 
of  the  note,  certain  payments,  so  that  there 
was  only  left  due  to  him  a  balance  which  at 
the  date  of  the  chancellor's  decree  amounted, 
as  Bhoitru,  to  $1,801.53.  The  assignee  and 
receiver  of  the  banking  company  la  1895  or 
1806,  under  the  order  and  direction  and  with 
the  approval  of  the  chancery  court,  in  which 
the  aftairs  of  tbe  banking  company  were  be- 
ing administered,  transferred  to  the  com- 
plainant Webster,  in  payment  of  fees  due 
bim,  tbe  ciaim  which  ttie  bank  had  growing 
•at  of  said  note  against  the  corporation,  and 
such  directors  as  might  be  liable  on  account 
of  the  payments  it  liad  bad  to  make  as  la- 
dorser  of  the  note,  or  that  had  been  made  by 
it  or  its  assignee.  So  we  find  that  at  the 
date  the  suit  was  brought  Webster  and 
Wooten  were  tbe  owners  of  the  note,  or  of 
the  claim  evidenced  thereby,  in  the  manner 
and  in  tbe  proportions  stated,  and  that  the 
amount  stated  was  doe  and  unpaid.  8e  we 
have  these  facts  fixed,  and  find  them  as 
facts:  That  tlie  note  is  due  and  unpaid, 
with  the  exeeption  of  the  credit  mentioned 
and  to  the  amount  stated,  and  was  so  at 
the  bringing  of  the  suit,  and  remains  so  now; 
tiMt  the  GMporation  is  insolvent,  and  its  af- 
fairs have  been  wouad  up,  and  its  assets 
liquidated  and  entirely  exhausted;  that  tbe 
four  directors  named  assented  to  the  creation 
of  this  particular  debt  sued'  upon.  We  there- 
fore find  In  favor  of  the  complainants  three 
of  the  elements  necessary  to  the  liability  of 
tbe  directors,  and  this  leaves  only  open  for 
our  consideration  as  a  finding  of  fact  the 
fourth  question  or  necessary  element;  and 
that  is,  at  the  time  of  the  exeoutioB  of  the 


Digitized  by 


Google 


63  SOUTHWSSTBBN  REPOBTBB. 


CTenn. 


note  did  it,  wltli  the  then  exlatins  indebted- 
ness of  the  company,  exceed  the  capital 
stock  paid  in?  And,  If  we  find  tliat  it  did, 
then  the  only  remaining  question  is  as-  to 
whether  the  statute  of  limitations  is  a  bar  to 
the  relief  sought. 

First  as  to  the  question  of  fact:  When 
this  note  was  executed,  did  the  indebtedness 
exceed,  including  this  note,  the  capital  stock 
paid  in?  As  above  shown,  there  Is  no  con- 
troversy as  to  wliat  the  amount  of  the  capital 
stock  paid  in  was.  It  is  agreed  by  t>oth  par- 
ties that  this  sum  is  fixed  at  the  amount  of 
$135,000.  So,  then,  the  question  of  fact  that 
we  have  to  answer  is,  did  the  indebtedness 
of  this  company  on  July  23,  1890,  exceed  the 
snm  of  1135,000?  This  we  deem  practically 
the  only  controverted  question  of  fact  in 
the  case,  and  about  this  there  is  much  con- 
troversy. The  Complainants  claim  no  per- 
sonal knowledge  as  to  the  amount  of  the 
Indebtedness.  Besides  their  depositions,  the 
only  depositions  that  were  taken  were  those 
of  R.  C.  Church,  L.  Frlerson,  J.  B.  Klllebrew, 
J.  B.  Richardson,  and  George  T.  Hughes. 
Church  testifies  alone  as  to  the  transfer  of 
the  debt  sued  on  to  Webster.  Frierson's  dep- 
osition is  mainly  as  to  the  execution  of  the 
note  sued  upon.  Hughes  testifies  simply  as 
to  one  debt  due  him,  in  reference  to  which 
his  statements  will  be  hereinafter  mentioned. 
This  only  leaves  for  consideration  the  testi- 
mony of  J.  B.  Klllebrew  and  J.  B.  Richard- 
son, two  of  the  defendants.  Both  of  these 
witnesses  testify  expressly  that  at  the  time 
of  the  execution  of  tills  note,  on  July  23, 
1860,  the  Indebtedness  of  the  company  did 
not  exceed  the  capital  stock  subscribed  for 
and  paid  In.  In  answer  to  the  question, 
"What  debts  were  owing  by  the  Rockdale 
Mining  &  Manufacturing  Company  at  the 
time  the  note  involved  was  executed,  July 
23,  1890?"  Mr.  Klllebrew  says:  "I  have 
gone  over  the  books,  and  they  coincide  with 
my  recollection  of  the  facts.  At  the  time  the 
note  was  given,  July  23,  1890,  there  were 
these  debts  owing  by  the  company:  $85,000 
of  bonds;  $5,000  to  the  Columbia  Banking 
Company,  the  debt  sued  on;  $900  to  one 
Gordon  for  some  property;  a  balance  of  be- 
tween $16,U00  and  $18,000  to  McLannahan  & 
Stone  for  building  the  fnmace.  There  was 
probably  a  debt  due  Mr.  Hughes  at  the  time, 
of  $800,  though  I  hardly  think  It  was  created 
imtll  afterwards,  or  total  Indebtedness,  in- 
cluding the  debt  sued  on,  of  $109,700."  Rich- 
ardson, in  testifying  upon  the  same  subject, 
says:  "As  best  1  can  recollect,  this  loan  out- 
side of  the  tionds  was  the  first  the  company 
had  ever  made.  Its  Indebtedness  was  $85,- 
000  first  mortgage  bonds.  The  debt  due  Mc- 
Lannahan &  Stone  was  $16,000  or  $18,000. 
Debt  due  Mr.  Gordon  for  land,  about  $900, 
and  probably  a  debt  dne  Mr.  Hughes  for 
timber,  though  I  am  inclined  to  think  we  did 
not  owe  that  debt  at  the  time.  The  Hughes 
debt  was  somewhere  about  $800  or  $1,000." 

To   overcome  these  positive  statements, 


the  complainants  seek,  however,  to  set  iq) 
certain  facts  tliat  they  claim  to  establish 
from  the  books,  papers,  statements,  and  ad- 
missions of  these  witnesses.  Complainants' 
counsel  set  out  in  their  briefs  and  assign- 
ments of  errors  their  claims  as  to  the  uien 
existing  indebtedness,  and  make  a  state- 
ment as  follows: 

First  mortgage  bonds. f  100,000 

McLannahan  ft  Stone 20,5^ 

Gordon  9!«:i 

G.  T.  Hughes 817 

Richardson,  trustee iSJUl 

Fourth   NaUonal  Bonk 6,000 

Kirkpatrick  &  Co 6,730 

Current  accounts  (ore,  etc.) 6,7!)0 

Columbia  Banking  Co 5.000 

Sundry  outstanding  accounts  for  mer> 
chandise,  etc.,  salaries,  and  amounts 
due  on  contracts  for  charcoal  for  the 

months  previous,  al>ont 80,000 

Total  indebtedness 9188,933 

It  will  be  proper,  therefore,  to  take  up 
these  several  items  in  their  order,  and  siate 
the  facts  in  regard  to  them  as  we  find  them 
in  the  record. 

First,  as  to  the  item  of  $100,000,  'first 
mortgage  bonds,  the  facts  are  these:  The 
company  was  bonded  for  $100,000,  and  the 
bonds  were  prepared  and  issned;  that  is  to 
say,  they  were  executed  by  signing,  and  by 
the  execution  of  the  deed  of  trust  to  secure 
them,  and  ready  to  be  placed  npon  the 
market  and  sold.  On  July  23,  1800,  however, 
only  $85,000  of  these  bonds  had  gone  into 
the  hands  of  purchasers,  and  that  was  the 
whole  amount  of  the  bonded  indebtedness 
outstanding  at  tliat  time.  The  remaining 
$15,000  of  these  bonds  were  in  the  treasury 
at  the  time  this  note  was  executed,  and 
$10,000  of  them  were  placed  as  collateral  for 
this  note  that  Is  now  sued  upon,  so  that  we 
hold  that  on  account  of  this  item  the  Indebt- 
edness of  the  company  at  this  time  was 
only  $85,000.  Bonds  prepared  and  signed 
and  In  the  treasury,  but  not  Issued  and  sold, 
are  neither  an  asset  nor  an  indebtedness  of 
the  company. 

The  next  item  is  as  to  the  debt  claimed  to 
be  due  McLannahan  &  Stone.  The  proof  io 
regard  to  this  item  is  not  altogether  free 
from  confusicMi.  Complainants  claim  that 
there  was  due  at  this  time  the  sum  of  $20,- 
549,  while  the  defendants  claim  that  there 
was  only  due  at  the  time  about  $14.021.2& 
The  evidence  upon  this  subject  is  as  follows: 
It  is  shown  by  the  transcript  from  a  record 
in  the  federal  court  that  on  May  24.  1892, 
McLannahan  &  Stone  recovered  a  judgment 
against  the  defendant  corporation  for  tbe 
sum  of  $14,021.28,  and  interest  thereon  from 
August  1,  1890;  and  this  would  appear  to 
be  an  adjudication  that  there  was  dne  Mc- 
Lannahan &  Stone,  August  1,  1890,  tbe  sum 
of  $14,021.2a  It  is  claimed  for  the  com- 
plainants, however,  that  the  cash  book  sbowa 
thtft  two  payments  of  $2,500  each  were  made 
in  the  month  of  August,  and  that  tlils  sum, 
aggregating  $5,000,  is  to  be  added  to  tlie 
$14,021.28,  for  which  a  Judgmoit  was  reo- 
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dered  as  ot  August  Ist     The  casb  book  of 
tbe  company  shows  the  following  entries: 

On  Aug.  21.  McLannahan  &  Stone $2,500 

Oa     *•       23.  "  "      '•       paid    2,600 

There  are  references  to  the  Journal  (1001 
which  these  entries  were  taken',  but  we  have 
nothing  else  to  show  as  to  the  exact  date 
when  payments  were  made. 

The   proof   shows   that  the  company  had 
made  a  contract  with  McLannahan  &  Stone 
for  the  erection  of  a  furnace;  the  price  being 
fi^sed  at  $50,000,  paid  as  the  work  progressed. 
And  Mr.  Killebrew  says  that,  according  to 
his  reccdlectlon,  about  $85,000  had  been  paid 
on  this  indebtedness  prior  to  July  23,  1880. 
This  would  therefore  leave  at  that  date  a 
balance  owing  on  this  indebtedness  of  about 
$15,000.    The  books  show  that  up  to  July 
23,  1890,  there  had  been  paid  actually  $35,- 
(502.08,  which  would  leave  owing  on  this  In- 
debteduess  $14,397.22,— close  to  the  amount 
fixed  by  the  decree  of  the  court    Both  Kille- 
brew and  Richardson  give  as  their  recollec- 
tion of  the  amount  that  was  then  due  on  the 
indebtedness  to  Mcl^iannahan  &  is  cone  tbe 
figures  of  $16,000  or  $18,X>0.     Mr.  Webster, 
in  his  deposition,  states  that  he  understood 
that  there  was  about  $16,000  owing  at  the 
time,  but  If  tbe  debt  bad  been  paid  down  to 
$14,000  or  $15,000  prior  to  August  1',  1890, 
we  cannot  exactly  understand  why  the  fed- 
eral court  should  have  been  allowed  In  1892 
to  enter  decree  adjudicating  that  there  was 
$14,021.28  due   as   of   the   Ist   of   August, 
whereas  In  the  month  of  August  two  pay- 
ments aggregating   $8,000   bad   been   made. 
It  would  seem  that  these  payments  aggregat- 
ing $5,000  should  have  been  deducteu  from 
the  $14,000.    It  Is  not  clear,  but  we  suspect 
that  the  explanation  of  the  matter  Is  that 
prior  to  August  1st  acceptances  amounting 
to  $5,000  had  been  given,  leaving  due,  exclu- 
sive of  the  acceptances,  the  sum  of  $14,021.- 
2S,  and  that  the  cash  payments  made  in  Au- 
gust were  payments  made  on'  theSe  accept- 
ances.   Witnesses  could  not  be  expected  to 
remember  the   precise  figures.     Taking  tbe 
decree  in  the  federal  court  In  connection  with 
the  entries  made  In  the  cash  book,  we  are  of 
the  opinion  that  there  was  due  on  July  23, 
189U,   ou   account    of   this   Mcl^annahau    & 
Stone  debt,  tbe  sum  of  $19,021.28  on  the  ac- 
count and  acceptances,  though,  as  we  say,  it 
to  not  positively  certain  that  more  than  $14,- 
021.28  was  due. 

The  next  item,  as  claimed  by  the  complain- 
ants, is  the  Gordon  debt  of  $900.  The  de- 
fendants insist  that  this  was  given  for  the 
porcbase  of  real  estate,  but  had  been  paid 
OD  October  14,  1899.  The  books  do  show 
that  a  sum  of  that  amount  was  paid.  But 
both  Killebrew  and  Richardson  state  that 
tliere  was  about  that  sum  due  to  Gordon. 
So  that  we  take  it  that  there  were  two  pay- 
ments of  $900  made  to  Gordon,  and  we  find 
that  the  company  then  owed  Gordon  $900. 
The  next  claim  is  as  to  a  debt  due  to  G. 
X.  Hughes  for  $847.     Both  Killebrew  and 


Richardson  mention  this  debt,  but  say  that 
they  think  that  it  was  created  after  July  23, 
1890.  Mr.  Hughes  gives  it  as  his  Impres- 
sion that  It  was  early  In  the  year  1890,  but 
says:  "I  cannot  remember  the  date."  Hs 
says:  "I  think  it  was  soon  after  they  c(»n- 
menced  tbe  operation  at  the  furnace.  I 
know  that  tbe  timber  from  a  portion  of  the 
land  was  cut  and  hauled  from  tbe  furnace, 
and  I  got  the  benefit  of  a  part  of  tbe  pro- 
ceeds of  tbe  timber."  In  September,  1891, 
be  obtained  a  judgment,  against  the  company 
for  the  amount  claimed.  Tbe  proof  sbo'ws 
that  the  company  had  not  gone  into  blast  on 
July  23,  1890,  but  was  then  ready  to  go  into 
blast.  If  It  was  soon  after  they  commenced 
operation  at  the  furnace,  then  it  must  have 
been  after  this  date.  Killebrew  and  Rich- 
ardson both  state  their  impression  that  this 
debt  was  contracted  after  the  complainants' 
debt,  or  after  July  23,  1890.  We  therefore 
find  tliat  tbe  weight  of  the  evidence  Is  that 
this  debt  did  not  exist  at  that  time,  and 
should  not  be  Included. 

The  next  item  claimed  by  the  complain- 
ants is  an  item  of  $15,347  to  Richardson,  trus- 
tee. Upon  this  subject  the  proof  Is:  Both 
KUlebrew  and  Richardson  swear  that  this 
debt  was  not  contracted  untU  after  July  23, 
1890.  Exhibits  are  filed  which  show  that 
on  August  19,  1890,  the  company  needing 
to  raise  a  fund  for  working  capital,  a  con- 
tract of  subscription  was  entered  into  by 
which  a  number  of  the  parties  Interested  in 
the  enterprise  subscribed  the  several  amounts 
set  opposite  their  names  as  a  loan  to  the 
company,  the  subscribers  undertaking  In  that 
way.  to  raise  a  fund,  and  entered  into  a  con- 
tract by  which  certain  bonds  were  proposed 
to  be  placed  In  the  hands  of  Richardson,  trus- 
tee, to  act  for  the  subscribers.  This  con- 
tract appears  In  the  record,  and  is  here  refer- 
red to  and  adopted  as  a  part  of  this  opin- 
ion and  finding  of  facts.  On  the  same  daj 
there  was  executed  the  note  of  the  company, 
payable  to  the  order  of  J.  B.  Richardson, 
trustee,  90  days  after  date,  for  the  sum  of 
$15,347;  and  this  is  the  Richardson  debt  re- 
ferred to.  It  is  entirely  clear  that  this  debt 
was  contracted  on  August  19,  1890,  and  was 
not  In  existence  on  July  23,  1890,  when  the 
complainants'  debt  was  contracted,  whatever 
other  debts  may  have  been  in  existence.  It 
is  said,  however,  that  these  funds  were  used 
to  pay  antecedent  debts.  However  this  may 
be,  it  Is  clear  beyond  any  doubt  that  this 
debt  was  not  m  existence,  and  It  Is  for  com- 
plainants to  show  what  other  debts.  If  any, 
were  In  existence  at  that  time.  And  so  we 
bold  that  this  debt  must  be  eliminated  from 
the  list  of  Indebtedness. 

The  next  item  In  complainants'  claim  is 
that  there  was  $5,000  to  the  Fourth  National 
Bank.  There  Is  no  evidence,  as  we  think, 
that  such  was  tbe  fact.  This  insMence  is 
baaed  upon  an  entry  in  the  cash  book  which 
appears  In  the  transcript  (page  38  of  the  cash 
book),    the    original   cash    book    being    sent 
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op  trlth  the  tranacript  TUa  entry  reads: 
"Bept  16.  Bills  payable,  #6,  for  this  com- 
pany'B  note  tbls  date  at  90  days,  due  IS/iS, 
Oct.,  payable  at  Fourth  National  Bank,  Nasb- 
TlUe,  drawn  to  tbe  order  of  and  Indorsed  by 
Lucius  Frlerson,  secured  by  Dill  of  sale  for 
600  tons  of  Iron."  Now,  tbe  argument  la 
that  inaemuch  as  this  note  wsis  entered  in 
September,  and  was  a  90-day  note,  due  on 
October  15th.  it  was  necessarily  executed  on 
July  15,  1890.  This  argument  ignores  the 
statement  of  this  entry  that  the  note  was  of 
that  date,  September  ICth.  So  it  Is  clear 
that  there  was  a  mistake  in  the  entry.  The 
subsequent  entry  In  the  book  shows  that  tbe 
note  was  paid  on  December  20th.  So  we 
think  it  clear  that  tbe  mistake  in  tbe  entry 
was  in  potting  down  the  date  of  15/18  Octo- 
ber as  the  time  when  the  note  was  due.  Be- 
sides this,  the  entry  shows  that  tbe  note 
WBS  secared  by  500  tons  of  iron,  and  the  fur- 
nace did  not  start  up  until  after  July  23, 
1890,  and  there  was  therefore  no  iron  on 
hand  on  Jnly  15th  by  which  this  note  could 
haye  been  secared.  We  think  it  clear  that 
this  debt  was  not  in  existence  on  July  23, 
1800,  and  must  therrfore  be  eliminated  from 
our  consideration. 

Tbe  next  item  claimed  is  fS,000  to  Klrk- 
patrick  &  Co.  According  to  the  •testimony  of 
KlUebrew  and  Richardson,  this  note  had  not 
then  been  executed,  and  the  Indebtedness  did 
not  then  exist  So  far  as  the  books  show, 
toe  first  note  executed  to  Klrkpatrlck  &  C5o. 
was  dated  June  21,  1801,  and  was  for  $1,425.- 
66.  At  least,  this  is  the  first  entry  that  we 
have  been  able  to  discoTer.  It  is  said  by 
counsel  for  the  complainants  that  the  debt 
appears  In  a  report  to  the  company  as  a  list 
of  small  liabilities  on  page  259  of  the  tran- 
script. We  find  page  250  marked  as  Bxhlblt 
No.  5,  and  headed,  "List  of  Small  Creditors  of 
the  Rockdale  Mining  &  Mfg.  Co."  In  this  list 
appear  two  Items,— one,  Klrkpatrlck  &  Co., 
acceptance,  $1,908.67;  Klrkpatrlck  &  Co.,  ac- 
count, ?916.96.  Page  260  is  headed,  "Exhibit 
«,"  dated  July  10,  1890,  and  covers  a  list  of 
Items  such  as  Touchers  In  $720.46;  ore  due 
July  15th,  $1,765.31;  ore  due  August  15th,  $2,- 
800;  stone  due  August  13th,  $230;  charcoal 
and  wood,  August  15th,  $11,600;  and  so  on. 
These  papers  were  filed  as  exhibits  to  the 
deposition  of  W.  J.  Webster  taken  on  Septem- 
ber 28, 1900.  In  bis  deposition  he  states  that 
he  personally  knows  nothing  about  the  in- 
debtedness of  the  company  in  July,  1890,  oth- 
er than  the  note  which  he  owned.  He  was 
ssked  tf  he  bad  ever  Inquired  of  the  ot&cera 
of  the  Rockdale  Company  for  the  books  of 
the  company.  He  said:  "Yes,  sir;  I  inquir- 
ed of  Mr.  Frlerson,  the  president,  who  re- 
ferred me  to  Mr.  Robt.  L.  Morris,  an  attor- 
ney at  Nashville,  and  to  W.  S.  Jones,  the 
secretary  of  the  company.  I  never  could 
find  Jones,  as  he  was  absent  fi-om  the  slate. 
I  searched  through  the  offices  of  Mr.  Kille- 
brew,  the  father-in-law  of  Mr.  Jones,  and 
Mr.  Morris,  the  attorney  of  the  company,  and 


never  found  anything,  except  tbe  minnte 
book  and  some  papers  that  were  ii  the  mhi- 
ate  hook.  I  had  a  careful  copy  of  tbe  mic- 
utes  made  by  Buford,  Duke  &  Co.,  and  my 
seik  compared  them,  and  tbe  copy  is  on  file 
in  tbe  cause.  Tbe  original  minute  book  la  in 
the  hand  of  Jordan  Stokes,  as  attorney  for 
the  defendant,  but  I  found  some  memoranda 
and  correspondence  which  may  throw  light 
upon  this  ease,  and  which  were  In  said  min- 
ute book.  I  Jhere  file  in  this  cause  all  Oif  said 
memoranda,  bat  particularly  the  following: 
Fli-st  being  a  Izial  balance.  Oct.  12,  1890,  and 
Exhibit  2,  «  trial  balance  of  July  28.  ISda 
Exhibit  3,  a  circular  letter  of  July  20.  lS9a 
Exhibit  4.  memoranda.  Exhibit  5.  list  of 
credits,  without  date.  Exhibit  6,  list  of 
vouchers,  date  July  16,  1S90.  Exhibit  7, 
sheet  of  date  June  16,  1830,  showing  various 
indebtedness  and  account  of  same  paid  at 
this  time  or  outstanding,  it  does  not  appear 
which,  but  the  paper  shows  for  itself,  and 
that  is  probably  an  account  of  indebtedness 
amounting  to  over  $75,000  at  this  date."  We 
think  it  is  only  necessary  to  state  this  \etr 
tlmony  and  to  refer  to  tb«se  exhibits  to  abo-vr 
that  there  is  nothing  here  upon  wfaieb  we 
could  rely  as  eatabllsliing  this  indebtedness. 
The  statement  which  he  refere  to  as  Exhibit 
2  (a  trial  balance  of  July  28tb)  states  the  lia- 
bilities as  follows:  "'Bills  payable.  $8,577.- 
86;  McLannahan  &  Stone,  $18,720;  total. 
$25,297.80."  This  Is  followed  by  a  statement 
of  payments  estimated  to  fall  due  between 
the  10th  and  15th  of  August,  aggregating  |3,- 
780.  These  exhibits  referred  to  by  Mr.  Web- 
ster appear  to  us  to  disprove,  rather  than 
prove,  the  existence  of  this  and  much  of  the 
indebtedness  tha£  he  claims.  So  we  are  un- 
able to  find  from  the  evidence  that  this  in- 
debtedness of  Kirkpatrlclc  &  Co.  existed  at 
that  time. 

Tbe  next  claim  is  the  item  of  chareoal. 
etc..  of  $.>.760.  This  appears  to  be  based  upon 
part  of  Exhibit  No.  2  filed  to  Webster's  depo- 
sition, which  shows  an  estimate  of  payments 
to  become  due  from  the  10th  to  the  15th  of 
August.  These  estimates  are  for  limestone, 
charcoal,  pay  roll,  and  merchandise,  aggre- 
gating the  sum  claimed  of  $5,780.  Of  course, 
an  estimate  that  such  sums  would  be  due  for 
these  products  between  the  10th  and  15th  of 
August  following  is  not  evidence  that  any 
such  sum  was  due  on  Jnly  23,  1890,  or  owing. 
The  company  would  not  be  Indebted  for  these 
sums  until  these  products  were  delivered, 
and  there  is  no  evidence  that  they  had  l>een 
delivered  or  that  tbe  company  was  indebted 
at  that  time.  We  find  that  this  item  is  not 
proven.  It  is  true  that  KlUebrew  and  Rich- 
ardson state  in  their  testimony  that  the  ac- 
counts for  one  month  about  the  time  ttiis 
note  was  executed  were  paid  between  the 
lOto  and  15th  of  the  next  month  in  cash, 
and  this  is  probably  an  estimate  of  what 
would  be  due  at  that  time;  but  at  most  it 
was  simply  an  estimate,  and  there  is  no 
proof  that  the  supplies  mentioned  had  been 
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ddlTered.  It  Is  probable,  of  coorae,  that 
some  of  them  had,  but  possible  that  none  of 
tbem  had.  There  still  reniaiued  seven  days 
of  the  month  of  July,  and  how  much  of  the 
estimated  supplies  had  been  delivered  there 
is  nothing  co  show,  and  at  most  the  matter 
ia  a  mere  estimate. 

Ttie  last  Item  in  complainants'  claim  is 
smidry  outstanding  accounts  for   merchan- 
dise, salaries,  and  amounts  due  on  contracts 
for  charcoal  for  the  months  previous,  about 
$30,000.     This  claim  is  made  in  the  face  of 
the  positive  testimony  of  both  Klllebrew  and 
Kichardson,  and  coiinsel  offer  nothing  to  sup- 
port It,  except  conjectures  and  Buppositions; 
and  the  trial  balance  found,  and  made  ex- 
hibit to  Mr.  Webster's  deposition,  shows  re- 
ceipts up  to  July  28, 1890,  from  sale  of  bonds, 
profit  on  stone,  from  bills  payable,  and  rents, 
aggregating  $86,827.45.    They  show  cash  on 
hand,  $2,123.73.    The  balance  of  the  $86,327,- 
45  had    been    disbursed.    In   the   disburse- 
ments are  put  down  the  amounts  paid  for 
construction  of  fomace,  paid  on  salaries,  on 
interest,  on  tenement  houses,  storehouse  and 
office,  etc.    They  show  amounts  paid  for  mx^ 
plies  in  store,  $4,484.90;    amounts  paid  out 
tot  material,  $18,009.60.   A  memorandum  also 
filed  by    Mr.   Webster   has   this  .statement: 
"Convertible  assets:    Merchandise,  $4,484.99; 
material.   $18,006.00;    cash,   $2,123.73;    total 
convertible  assets,  $24,704.32."    This  is  then 
followed  by  a  statement  of  liabilities  as  fol- 
lows:   "Bills  payable,  $6,577;   McLannaban 
ft  Stone,  $18,720;    total,  $25,297.86."    Then 
follows  the  estimate  of  payments  to  be  made 
between  the  10th  and  ISth  of  August,  which, 
<noidiBg  to  tl>e  testimony  of  Klllebrew  and 
Richardson,  was  the  indebtedness  incurred 
dining  the  previous  month;   these  items  be- 
ing for  limestone,  cbarvoal,  pay  roll,  and  mer- 
tbandlse,  and  aggr^sting,  as  above  stated, 
^780.    If  these  exhibits  are  to  be  looked  to 
as  evidence  at  all,  and  complainants  pro- 
duced tbem,  it  would  appear  that  the  total 
indebtedness  existing  at  that  time  (July  28, 
UBO),  which   would  include  the   complain- 
ants' debt,  was  the  sum  of  $110,207.    The 
•mounts  that  we  have  found  to  be  establish- 
ed by  proof  are  the  bmids,  $86,000;    the  Mc- 
Lannahan  &  Stone  debt,  $14,021.28;  tlie  Gor- 
don debt,  $000,— to  which  add  the  complain- 
ants' debt,  and  we  have  the  existing  indebt- 
edness at  that  time  of  $109,921.28,  or  within 
t2T6  of  the  amount  of  liabilities  as  shown  by 
Ibis  exhibit  of  liabilities,   with  the  bonded 
indebtedness    added.    It    Is   quite   probable 
tlut  some  indebtedness,  such  aa  current  ac- 
counts for  pay  rolls,  far  ore,  etc.,  had  been 
incorred,  bnt  how  much  we  are  unable  to 
ttf  from  the  proof.    We  have  no  doubt  that 
Die  memorandum   filed  widi  Mr.   Webster's 
deposition  was  intended  as  a  fairly  approxi- 
Bute  estimate  of  what  the  amount  woold  be 
«t  the  end  of  the  month.    But,  if  the  whole 
smonnt  of  $6,780  be  added  as  the  indebt- 
tdness  whi«^  had  been  and  would  be  con- 
tracted during  the  month  of  July,  we  still 


have  the  indebtednew  aggregating  only 
$116,077,— nearly  $19,000  short  of  the  capital 
stock  subscribed  for  and  paid  in;  and  we 
find  no  reliable  proof  whatever  to  sustain  the 
estimate  that  there  was  $30,000  of  current  in- 
debtedness due,  not  Included  in  the  items 
which  we  have  found.  It  is  possible  that 
there  ipay  tiave  been  other  debts  than  those 
that  we  have  above  found  which  were  at  the 
time  contracted  and  owing.  But  the  two 
witnesses  who  were  called  upon  to  testify 
upon  this  matter  deny  that  there  were,  and 
the  complainants  have  failed  to  produce  any 
reliable  or  satisfactory  evidence  to  overturn 
these  positive  statements.  Under  the  au- 
thorities above  quoted  from,  the  statute  re- 
lieu  on  in  this  case  is  said  to  be  a  highly- 
penal  one,  and  the  complainant  is  required  to 
strictly  allege  and  clearly  prove  the  facts 
upon  which  he  depends  to  make  out  his  case; 
and  we  find  as  a  fact  that  complainants  have 
failed  to  show  that  the  Indebtedness  existing 
at  the  time  exceeded  the  amount  of  the  capi- 
tal stock  paid  in,  and  we  find  as  a  fact  that 
it  did  not.  Including  the  complainants'  debt, 
exceed  that  amount. 

On  reviewing  what  we  have  written  and 
briefs  of  counsel,  we  find  we  have  omitted 
to  notice  two  items  that  are  Insisted  upon  as 
shown  by  the  evidence  to  sustain  the  charge 
that  there  were  outstanding  accounts  of  over 
$30,000.  Referring  to  the  brief  of  counsel, 
we  find  this  statement:  "There  were  two 
items  for  charcoal  then  outstanding,— one 
for  $15,429,  and  another  for  $13374,  as  ap- 
pears from  the  deposition  of  Riebasdson  on 
page  149.  In  the  cross-examination,  on  page 
163,  he  proves  that  the  capital  stock  of  the 
coDipany  was  $185,000,  and  that  the  indebt- 
edness was  $260,000,  but  says  that  there  were 
offsets.  He  admits  the  liability  of  the  com- 
pany, bnt  claims  there  wore  assets  to  coun- 
terbalance It  The  statement  is  also  made 
by  Richardson,  on  page  154,  that  .the  cnrroit 
monthly  debts  were  created  one  month  pay- 
able the  next,  and  the  same  statement  is 
made  In  Ktllebrew's  deposition,  on  page  137; 
while  he  proves  the  <diarooal  and  other  items 
on  page  138.  They  were  liabilities  Inde- 
pendent of  the  question  as  to  whether  there 
were  any  assets  to  meet  them,  and  were  cur- 
rent accounts  outstanding;  and,  as  they  were 
pakl  on  the  28th,  they  bad  been  outstanding 
for  the  month  before.  This  is  apparent,  for 
they  started  with  a  tract  of  land  only,  and 
at  most  this  was  valued  at  $135,000,  and  they 
continued  to  contract  debts,  and  met  them 
with  borrowed  funds  until  they  finally  ended 
with  an  asBlf^nment,  with  debts  amounting 
to  over  $200,000."  Now,  without  Intending 
it  of  course,  and,  we  must  assTime,  from  In- 
advertence and  misunderstanding  of  their 
own,  counsel  in  these  statements  have  con- 
fused three  separate  and  absolutely  distinct 
transactions,  entirely  independent  of  each 
other,  but  which,  considered  together,  as 
counsel  have  put  them,  might  mislead  the 
court    The  whole  statement  arises  from  an 
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entire  misapinrebeDslon  on  the  part  of  coan- 
seL  The  Idea  of  the  company  starting  out 
with  only  a  tract  of  land  as  capital,  of  small 
value,  and  winding  up  with  debts  exceeding 
$200,000,  would  seem  to  conclusively  indicate 
that  the  debts  had  exceeded  the  capital 
stock  subscribed  and  paid  in,  and  they  dear- 
ly did  at  the  date  of  the  assignment.  But 
that  is  not  the  question  before  uai  The 
question  is  whether  the  debts  exceeded  the 
capital  stock  on  July  23,  1890,  at  the  time 
the  debt  sued  on  was  created.  It  is  agreed, 
however,  that  this  land,  whatever  it  may 
have  cost  its  owners,  was  turned  in  to  the 
company  at  $135,000,  or  at  least  that  it 
was  turned  in  to  the  company  as  a  payment 
for  stock  subscribed;  and  it  is  further 
agreed,  and.  Indeed,  alleged  by  the  complain- 
ants, tliat  the  sum  of  J|il35.000  Is  and  must 
be  the  fixed  amount  of  the  capital  stock 
subscribed  and  paid  in.  Now,  counsel  as- 
sume In  the  argument  that  everything  that 
the  company  bought  prior  to  July  23,  1890, 
they  were  indebted  for,  or  at  least  the  ar- 
gument seems  to  proceed  upon  this  theory, 
whereas,  as  a  matter  of  fact,  when  the  com- 
pany sold  its  $85,000  of  bonds  it  invested  the 
proceeds  of  these  bonds  in  the  erection  of 
its  furnace,  in  the  purchase  of  merchandise. 
and  in  the  purchase  of  ore,  charcoal,  lime- 
stone, and  other  supplies.  So  it  is  seen  that 
when  we  separate  this  idea  of  the  company 
starting  upon  this  tract  of  land,  and  finally 
Incurnng  debts  of  over  $200,000  at  the  date 
of  its  failure,  in  November,  1891,  from  the 
transactions  occurring  on  and  prior  to  July 
23,  1890.  it  has  little  or  no  bearing.  On  that 
date  (July  23,  1890)  the  company  did  owe 
the  $85,000  of  bonds,  but  it  did  not  owe,  as 
counsel  appear  to  assume,  for  all  the  sup- 
plies, etc.,  purchased,  because  It  had  used 
the  proceeds  of  these  bonds  to  pay  for  these 
supplies.  So,  In  estimating  the  indebtedness 
at  that  time,  we  cannot  charge  up  the  bonds, 
and  then  assume  that  the  company  owed  for 
every  dollar  of  supplies  it  had  up  to  that 
time  purchased,  because  the  proof  shows 
that  It  had  paid  for  those  supplies  and  for 
the  work  done  except  as  above  stated. 

Counsel,  In  the  paragraphs  we  have  quot- 
ed, speaks  of  the  capital  stock  as  being  fix- 
ed at  $135,000,  and  that  the  indebtedness 
amounted  to  $200,000;  and  he  weaves  this 
statement  in  and  around  his  statements  with 
reference  to  the  two  large  items  as  to  char- 
coal, and  the  rtatements  of  the  evidence  of 
Mr.  Richardson,  claiming  that  they  were 
offsets  to  some  of  the  indebtedness  aggre- 
gating $206,000.  So  that  the  impression  is 
made  that  the  testimony  as  to  the  crflsets 
referred  to  the  dates  of  these  items  as  to 
charcoal.  This  is  an  inadvertence  or  mis- 
apprehension of  counsel,  as  stated  again  and 
again.  WiiUe  the  Indebtedness  at  the  time 
of  the  failure  or  assignment  in'  November, 
1891,  was  $206,000,  this  was  some  16  or  16 
mouths  after  the  debt  sued  oa  waa  locur^ 


red,  and  it  is  no  proof  and  no  evidence  that 
on  July  23,  1890,  the  indebtedness  exceeded 
$135,000.  But,  referring  to  the  two  items 
as  to  charcoal,— one  for  $15,429,  and  anotbei 
for  $13,374,— and  the  testimony  of  Mr.  Rich- 
ardson In  regard  thereto,  referred  to  by  coud-  I 
sel,  as  shown  In  the  transcript,  we  find  that  : 
Mr.  Richardson  was  cross-examined  witli  i 
reference  to  these  items  appearing  on  ex-  ; 
hiblts  filed  to  the  deposition  of  Mr.  Web-  j 
ster,  dated  July  28,  1890.  Referring  to  that  : 
exhibit,  which  Is  in  the  transcript,  we  find  it 
to  be  a  trial  balance  on  July  28,  1880.  On 
one  side  we  find  credits,  and  on  tbe  other 
debits.  Among  the  credits  we  find  the  pro- 
ceeds received  from  bonds,  profit  and  loss, 
proceeds  from  bills  payable,  and  proceeds 
from  rent,  aggregating  $80,327.  Under  tbe 
head  of  debits  we  find  items  aggregating  tbe 
same  amount  Among  other  items,  we  find 
such  as  furnace  site,  $1,800;  railroads,  $3,- 
736;  tenements,  $6,351.16;  McLannahan  & 
Stone,  $35,771.80;  merchandise,  $4,484.99; 
charcoal,  $15,429.02.  On  July  12th  we  find 
a  statement  made  on  a  similar  basis.  In  this 
last  statement  the  Item  of  charcoal  is  put 
down  at  $13,374.30.  So  it  would  appear  that 
between  July  12th  and  28th  expenditures  for 
charcoal  had  been  made  amounting  to  some 
$27,000.  in  that  statement  of  July  12tb 
the  item  of  bills  payable  was  put  down  at 
$1,577.86.  The  statement  of  the  28th  evi- 
dently Included  the  note  which  complainants 
hare  sued  upon.  Now,  counsel  for  the  com- 
plainants do  not  appear  to  understand  these 
statements.  They  assume,  because  these 
items  are  put  down  under  a  column  of  debits, 
that  they  were  debts  owing  by  the  company, 
whereas  it  was  simply  to  show  expendi- 
tures In  the  one  column,  and  receipts  In  tbe 
other.  So,  Instead  of  being  evidence  of 
debts,  these  exhibits  show  debts  or  claims  to 
this  amount  paid.  Now,  accompanying  these 
exhibits,  and  as  a  part  of  the  statement  or 
trial  balance  of  July  28,  1890,  there  is  an- 
other statement,  made  in  another  form  or 
condensed,  which  shows  receipts  to  tbe  same 
amount  from  bonds  and  other  sources  aggre- 
gating $86,327.45,  and  then  showing  dis- 
bursements to  the  same  amount,  including 
cash  on  hand.  And  In  this  statement  It  is 
shown  that  for  material  there  had  been  paid 
out  $18,095.60.  So  it  will  be  seen  that  this 
evidence.  Instead  of  sustaining  the  conten- 
tion of  counsel  that  tbe  company  owed  for 
this  charcoal  at  this  time,  shows  that  It  had 
In  fact  paid  these  two  items,  or,  rather,  had 
paid  tbe  larger  item,  as  It  included  the 
smaller,  and  also  an  additional  amount  tt 
appears  from  the  testimony  that  Mr.  W.  S. 
Jones  was  bookkeeper  at  this  time,  and  that 
he  made  out  these  statements  and  memoran- 
da which  have  been  filed  by  Mr.  Webst^. 
To  our  minds,  these  exhibits,  when  careful- 
ly studied,  instead  of  showing  that  the  com- 
pany was  Indebted  to  the  amount  claimed 
by  complainants  on  July  23,  1880,  show  dl- 
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rectly  to  tbe  contrary.  In  fact,  accompany- 
ing and  as  a  part  of  Exhibit  No.  2  filed  by 
Mr.  Webster,  as  we  haye  shown  above,  Is  a 
statement  showing  the  liabilities  of  the  com- 
pany at  that  time  to  be  $25,297.86,  exblusive 
of  the  bonded  indebtedness,  or  making  total 
indebtedness,  as  we  have  seen,  at  that  time, 
of  $110.297.8C,  and,  if  the  estimate  of 
amounts  that  would  be  due  up  to  the  10th 
of  next  month  be  included,  making  the  total 
indebtedness  $110,077.86.  Now,  in  reference 
to  Mr.  Jones,  we  find  this  in  the  record: 
Mr.  Richardson  stated  Mr.  Jones  was  a  very 
Qne  accountant,  and  everything  pertaining 
to  tbe  business  was  shown  up  in  a  very 
clear  manner.  In  another  place  In  his  depo- 
sition we  find  this  statement  first  volunteer- 
ed by  Mr.  Richardson.  Mr.  Richardson  said: 
"There  have  been  some  inferences  seeming 
to  reflect  upon  Mr.  Jones.  I  have  Imown 
Mr.  Jones  a  long  time.  He  was  my  book- 
keeper before  he  filled  the  position  of  secre- 
tary and  treasurer  of  tbe  Rockdale  Mining 
&  Manufacturing  Company,  and  it  affords  me 
a  great  deal  of  pleasure  to  say  that  he  was 
one  of  the  most  careful,  upright  men  I  have 
had  in  my  employ."  And,  as  appears  from 
the  transcript,  Mr.  Webster  immediately 
added  this  statement:  "With  a  prejudice 
against  him  to  begin  with,  after  a  rigid  ex- 
amination into  bis  management  of  the  af- 
fairs of  the  company  I  have  found  your 
statement  to  be  exactly  the  case."  If  this 
be  true,— and  we  have  no  doubt  that  it  Is,— 
then  there  can  be  no  question  of  the  fact 
that  the  debts  of  the  company  did  not  ex- 
ceed on  July  23,  1890,  the  sum  of  $117,000, 
at. the  outsldfc  The  statements  and  mem- 
oranda made  by  Mr.  Jones  at  the  time  show 
this  to  be  true. 

Again,  it  is  said  in  argument  of  counsel 
that  every  intendment  should  be  taken 
against  the  defendants,  because  they  did  not 
produce  any  ledger  to  show  the  dates  of 
the  debts,  and  seem  to  have  kept  no  record, 
or  they  have  at  least  no  ledger  to  show;  and 
we  are  referred  to  tbe  record  (pages  146  and 
158).  On  page  146  we  find  the  cross-examina- 
tion of  the  defendant  Klllebrew;  on  page 
156,  that  of  the  defendant  Richardson.  Now, 
It  Is  to  be  remembered  that  the  defense  now 
made  is  by  individuals,  and  not  by  the  cor^ 
poration.  It  is  tbe  individuals  who  are  sued 
as  directors.  Tbe  corporation  had  made  an 
assignment,  and  Its  books  and  papers  were 
turned  over  to  the  assignee,  and  are  shown 
not  to  be  In  the  bands  of  these  defendants. 
Mr.  Klllebrew,  being  examined  upon  this 
aubject,  states:  He  Is  asked  what  became  of 
the  ledger  of  the  company  which  showed  Its 
liabilities.  He  said:  "I  don't  know.  I  did 
not  have  the  custody  of  the  books.  I  thought 
It  vas  here."  He  was  asked  If  there  was 
any  book  now  on  hand  showing  the  list  of 
tlie  liabilities  of  the  company,  and  says: 
"N'one  that  I  know  of,  unless  this  does,"— re- 
terrlng  to  the  cash  book.    He  further  says: 


"I  am  not  a  bookkeeper,  and  do  not  know 
anything  about  the  books  of  the  company.  I 
never  have  had  possession  of  the  books  of 
the  company,  and  never  knew  what  books 
they  had."  Mr.  Richardson,  on  being  cross- 
examined,  stated:  He  was  asked:  "Do  you 
know  anything  about  the  ledger  of  the  com- 
pany which  shows  the  total  iiabilltles  of  tbe 
company?"  He  says:  "No;  I  have  not  gone 
over  the  books  of  the  company  since  their 
assignment.  All  the  books  necessary  to  the 
business  of  the  company  were  frequently  ex- 
amined by  me.  No  objection  was  ever  raised 
to  the  manner  In  which  they  were,  kept  In 
fact,  Mr.  Jones  Is  a  very  fine  accountant, 
and  everything  pertaining  to  the  business 
was  shown  up  in  a  very  clear  manner.  So 
far  as  the  ledger  Is  concerned,  I  have  no 
recollection  of  It,  otherwise  than  turning 
over  all  the  books  to  the  trustee  when  the 
assignment  was  made."  He  was  asked 
whether  there  was  any  paper  In  the  posses- 
sion of  tbe  executive  committee  or  any  offi- 
cer of  the  company  which  he  could  produce 
which  would  show  a  correct  list  of  the  lla- 
bllities  of  the  company,  and  the  date  of  each 
liability,  that  could  now  be  looked  to,  and, 
If  he  knew  of  such,  to  produce  them.  His 
answer  was:  "None,  unless  It  be  the  ex- 
hibits you  have  shown  me,  which,  so  far  as 
I  am  able  to  remember,  is  a  correct  list  of 
tbe  liabilities  as  they  stood  upon  the  books, 
but  not  In  reality  a  correct  list,  as  the  liabil- 
ity of  the  company  is  less."  From  his  other 
testimony  it  is  evident  that  he  meant  It  was 
less  at  the  time  of  the  assignment  Now, 
upon  this  subject  Mr.  Webster  was  exam- 
ined, and  he  testified  as  follows:  He  was 
asked:  "Have  you  ever  Inqnlred  of  the 
Rockdale  Company  for  the  books  of  tbe  com- 
pany?" He  said:  "Yes,  sir;  I  have  inquired 
of  Mr.  Frierson,  the  president,  who  referred 
me  to  Mr.  Robt  L.  Morris,  an  attorney  at 
Nashville,  and  to  W.  S.  Jones,  the  secretary 
of  tbe  company.  I  never  could  find  Jones, 
as  he  was  absent  from  tbe  state.  I  searched 
through  the  offices  of  Mr.  Eailebrew,  the 
father-in-law  of  Mr.  Jones,  and  of  Mr.  Mor- 
ris, the  attorney  of  tbe  company,  and  never 
found  anything  except  the  minute  book  and 
some  papers  that  were  in  the  minute  book." 
So  it  Is  shown  that  none  of  these  directors 
sued  have  possession  of  the  books.  There 
was  an  assignment,  and  the  books  turned 
over  to  the  assignee.  Nothing  appears  to 
have  been  done  by  Mr.  Webster  to  get  the 
books,  except  as  above  stated  by  him.  The 
cash  book  was  found  and  filed.  Such  state- 
ments as  have  been  gathered  from  them  cor- 
roborate, as  we  think,  the  statements  of 
Klllebrew  and  Richardson  that  the  debts 
at  the  date  of  the  execution  of  this  note  did 
not  exceed,  and  In  fact  did  not  entirely 
equal,  the  liabilities;  and,  under  the  cir- 
cumstances, we  think  there  can  be  no  in* 
tendment  or  presumption  against  them. 
Under  tbe  authorities  above  cited,  it  Is  in- 
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cumbent  upon  the  complainants  to  make  out 
their  case  by  strict  averments  and  clear 
proof.  And  on  the  record  as  it  appears  we 
find  as  a  fact,  as  above  stated,  that  tne  debts 
of  the  company,  Including  this  debt  sued  on, 
did  not  at  the  date  of  its  execution  exceed 
or  equai  $13fi,0OU,  the  amount  of  the  capital 
stoclc  flxed  and  paid  In.  It  would  hare  been 
sufficient  for  us  to  have  simply  found  this 
tact,  without  more  and  without  discussion, 
but  we  have  thus  gone  into  the  details  for 
the  satisfaction  of  counsel.  We  have  care- 
fully analyzed  and  considered  every  item  of 
the  evidence  in  the  entire  record,  and  have 
carefully  read  and  re-read  the  briefs  and 
argument  of  counsel,  but  can  arrive  at  no 
other  conclusion  than  that  announced.  This 
finding  of  fact  is  conclusive  of  the  case,  and 
renders  It  unnecessary  for  us  to  go  into  dis- 
cussion and  consideration  of  the  question  so 
ably  discussed  and  argued  by  counsel  aa  to 
the  statute  of  limitations,  and  we  will  only 
state  the  facts  necessary  for  a  consideration 
of  this  question  by  the  supreme  court  on 
appeal,  if  there  should  be  one.  As  seen 
abore,  tiie  note  Is  a  demand  note,  and  dated 
July  23,  1860.  It  was  recognized  and  reaf- 
firmed by  the  corporation  when  it  made  its 
assignment  on  November  17,  1881;  the  as- 
signment being  registered  November  19, 
1891.  It  appears  that  the  affairs  of  the  com- 
pany were  wound  up  subsequent  to  this. 
The  exact  date  when  complete  liquidation 
occurred  and  last  payments  were  made  by 
the  assignee  is  not  shown,  but  It  was  clearly 
within  six  years  before  the  bill  filed  and 
probably  some  time  In  the  year  1895  or  1896. 
At  least,  soch  is  the  allegation  of  the  bill. 
It  is  only  necessary  to  find,  however,  tliat 
this  liquldatioB  occurred  within  six  years  be- 
fore the  bill  In  this  case  was  filed;  the  date 
of  the  flUng  of  the  bill  in  this  case  being  Oc- 
tober S,  1897.  It  is  not  shown  that  the  de- 
fendants the  directors  ever  admitted  any 
liability  or  agreed  to  pay. 

These,  we  believe,  present  all  the  material 
facts  necessary  to  be  stated  in  consideration 
of  the  question  of  the  statute  of  limitations. 
That  question  is  one  which  has  not  been  set- 
tled, so  far  as  we  are  Informed;  and,  being 
of  the  opinion  that  the  conclusions  above 
announced  and  our  findings  of  fact  are  abso- 
lutely conclusive,  we  deem  it  unnecessary 
to  consider  or  decide  this  very  nice  and  im- 
portant question  in  this  case^  The  result  is 
that  the  decree  of  the  chancellor  dismissing 
the  complainants'  bill  was  correct,  and  must 
be  affirmed,  with  costs,  although  he  arrived 
at  his  conclusions  on  different  grounds  and 
for  different  reasons  from  those  upon  which 
we  have  placed  the  decision  of  the  case. 
Tlie  bill  must  be  dismissed,  and  the  com- 
plainants and  the  sureties  on  their  bond  will 
pay  all  the  costs  of  the  cause.    All  concur. 

Afilrmcd  onUly  by  supreme  court,  March 
21.  19U1. 


JACKSON  et  si.  t.  CODT  et  sL 
(Court  of  Chancery  Appeals  of  Tennessee. 
March  1,  1901.) 
SIGHT   OF   WAY— PRESCRIPTION— STATCTB  OT 
UMITATIONS— COMPUTATION— CIVIL  WAB. 
Const.  1870,  providing  tliat  the  time  elaps- 
ing between  May  6,  1861,  and  January  1,  186T, 
shall  not  be  computed  in  any  cane  affected  by 
the  statute  of  limitations,  has  no  applicatiou 
to  a  claim  of  a  right  of  way  by  20  years'  user 
under  claim   of  right,  as  the  reason  of  su<-h 

Srovision  was  that  the  courts  werf  clowd 
aring  such  period  so  that  a  right  could  out 
have  been  asserted  therein,  and  the  right  u> 
stop  the  runuing  of  the  prescriptioQ  on  the 
right  of  way  might  have  been  asserted  inde- 
pendently of  any  action  in  the  coarte,  by  mere- 
ly objecting  to,  or  obstructing,  the  way. 

Appeal  from  chancery  court,  WUIiamsoB 
county;   H.  H.  Cook,  Chancellor. 

Bill  by  R.  F.  Jackson  and  othen  against 
B.  H.  Cody  and  others.  From  a  Judgment 
dismissing  iHe  bill,  plalntlffB  appeal.  Af- 
firmed. 

Henderson  &  Berry  and  Atha  Thomas,  for 
appellants.  Eggleston  &  Eggleston,  for  ap- 
pellees. 

BARTON,  J.  This  lawsuit  la  a  contest 
over  a  private  road  or  right  of  way  leadlof 
from  the  lands  of  defendant  Cody  over  lands 
belonging  to  the  complainants  Morelocb  and 
Jackson  to  a  public  road.  We  adopt  a  map, 
made  an  exhibit  to  the  deposition  of  F.  L. 
Leaver,  appearing  in  the  transcript,  as  a  part 
of  our  findings  of  fact,  and  as  a  means 
of  explaining  and  making  more  Intelligible 
this  opinion. 


The  road  or  right  of  way  In  contest  it 
marked  on  this  map  by  the  word  "Lane," 
being  found  at  the  northeast  comer  of  the 
Jackson  tract,  and  the  southwest  comer  of 
one  of  the  Morelock  tracts.  It  is  shown  is 
the  proof  that  the  lane  is  some  16  feet  wide 
and  aboot  12i^  yards  long,  and  leads  from 
the  public  road  shown  on  this  map,  and 
marked  as  "Road  to  Wilson  Pike,"  north- 
wardly to  Cody's  land.    The  original  bUl  was 
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filed  OB  March  11,  1899,  by  R.  F.  Jatikson, 
WilUam  Morelock,  and  W.  S.  Nolen.  It  ap- 
pears tbat  Kolen  has  a  mortgage  on  Jack- 
son's land,  and  It  further  appears  that  No- 
ten's  chief  motive  tn  this  lawsntt  is  a  diffl- 
mlty  and  misunderstanding  that  be  has  bad 
with  Cody  in  reference  to  closing  op  the 
Qorthvreatem  end  of  a  way  -which  be  bad 
beHi  using  through  Cody's  land.  This  has, 
taowerer,  nothing  to  do  with  the  lawsuit,  but 
we  simply  mention  It  as  an  explanation  of 
Noien's  motive  In  the  affair. 

The  origin^  bill  alleged  that  Cody  for  the 
last  few  years  before  the  bringing  of  this 
suit  had  been  nsing  tbls  lane  as  a  means 
of  iDgreak  and  egress  to  bis  place,  going 
through  B  gate  located  on  his  line;  that, 
bavlDg  the  right  so  to  do,  tbe  complainants 
recently  removed  the  gate  and  Joined  their 
fences.  Thereupon  Cody  tore  down  their 
fences,  and  replaced  the  gate,  and  continaed 
to  do  so  as  often  as  they  put  their  fence  up 
and  stopped  up  tbe  lane.  The  bill  alleged 
that  the  land  In  question  belonged  to  the 
defendants  Morelodt  and  Jackson,  and  that 
tbey  had  a  right  to  close  the  'ane,  and  they 
ask  diat  Cody  be  enjoined  from  further  In- 
terfeflng  with  their  fence  and  t:sing  said 
lana  Frank  Leaver,  a  tenant  of  B.  H.  Cody, 
was  also  made  a  party. 

The  defendants  answered,  and  admitted 
that  the  lane  was  not  a  public  road,  but  aver- 
red  that  they,  and  those  under  whom  they 
clalni,  the  former  owners  and  occur  ants  of 
the  place,  had  a  right  of  way  over  and 
through  this  lane  to  the  pubMc  road;  that 
they  and  tbe  former  occupants  oi  the  place 

bad  had  the  free,  open,  notorious,  and :;- 

tarbed  use  of  said  right  of  way  over  and 
through  Bald  land  for  more  than  40  years 
nest  past,  to  tbe  early  part  of  tbe  present 
year  1809,  when  tbe  complainants  Morelock 
and  Jackson  obstructed  the  way  and  denied 
tbe  defendants  the  use  of  the  same.  They  I 
farther  say  that  the  lane  bad  been  long  used 
and  kept  In  repair  as  a  matter  of  right,  and  | 
tbat  defendants  and  those  under  whom  they 
claim  had  for  many  years,  maintained  the 
lane  and  tbe  gate.  They  further  say  that 
William  F.  Carter,  who  owned  said  property 
for  a  great  many  years  prior  to  the  owner- 
ship of  defendant  Cody,  had  maintained  and 
kept  in  repair  said  gate  for  more  than  40 
years,  and  that  he  and  the  defendants  and 
their  tenants  bare  continually  and  (penly 
bad  Ingress  and  egress  to  and  from  said 
idace,  over  and  through  said  lane,  ever  since 
the  pnrchase  of  the  property  by  defendant 
Cody,  and  that  William  F.  Carter,  the  im- 
mediate preceding  owner  of  said  property, 
together  with  his  tenants  and  occupants  of 
said  place,  have  bad  the  free,  open,  notorl- 
om,  and  undisturbed  use  of  said  way,  for 
the  purpose  of  ingress  and  egress,  now  own- 
ed by  defendant  Cody;  that  there  was  no 
other  way  out  of  the  place  of  the  defendant 
Cody  than  by  this  lane,  except  by  n  very 
drcoltons  way  passing  through  private  prop- 


erty and  gates  of  several  adjoining  land- 
owners, ovec  which  B.  H.  Cody  had  none 
other  than  a  permissive  right.  Tbey  further 
say  that  the  right  of  way  belongs  absolutely 
to  the  place  occupied  by  the  defendantsu 
They  say  tbat,  by  reason  of  their  predeces- 
sors' long  and  continuous  free  and  undis- 
turbed use  of  said  roadway,  they  have  ac- 
quired a  right  of  way  over  and  through  said 
way  to  the  public  road,  which  they  ask  the 
com-t  to  recognize  and  to  have  kept  open. 

Proof  was  taken,  and  tbe  chancellor  beard 
the  cause,  and  dismissed  complainants'  bill, 
from  which  the  complainants  have  appealed 
and  assigned  errors. 

It  will  be  seen  tbat  tbe  defense  made  by 
the  answer  Is  tbat  tbe  lane  Is  a  right  of  way 
appurtenant  to  the  Cody  land,  established  by 
prescription,  and  by  adverse  and  uninter- 
rupted user,  under  claim  of  right,  for  a  peri- 
od of  more  than  20  years.  We  And  the  facts 
to  be  as  follows:  It  Is  not  disputed  that 
this  lane  has  been  continually  used  by  tbe 
owners  and  occupants  of  the  Cody  place  as 
a  right  of  way— the  means  of  ingress  and 
egress  from  the  Cody  place— from  the  date 
of  the  purchase  of  that  place  by  W.  F.  Car- 
ter, a  period  of  more  than  48  years  before 
the  suit  in  this  case  was  brougbt.  Some 
question  is  made  as  to  the  character  of  this 
use,  but  as  to  this,  from  the  evidence  of  the 
case,  we  think  there  can  be  no  doubt,  and 
we  find  that  the  use  -was  open,  notorious, 
continuous,  and  under  a  claim  of  right,  from 
the  year  1850  or  1851  until  the  trouble  arose 
which  tbe  bill  In  this  case  was  filed  to  set- 
tle. And  in  tbls  connection,  and  as  show- 
ing the  character  of  the  use,  we  deem  it 
proper  to  state  tbat  If  the  defendants  tai  their 
answer  had  made  the  Issue,  and  had  put 
their  case  upon  this  ground,  tbey  could  have 
established  their  right  to  this  easement  or 
private  road  upon  the  doctrine  of  a  right  of 
way  appurtenant  and  apparent. 

It  appears  from  the  testimony  of  Andy 
Carter,  colored,  who  appears  to  have  been  an 
old  servant  of  W.  P.  Carter,  that  all  of  tbls 
land,  Including  tbe  Morelock  tracts  and  tbe 
Cody  tract,  formerly  belonged  ^o  the  Wad- 
kins  place,  and  that  the  tract  of  which  the 
Morelock  tract  Is  a  part  was  sold  to  More- 
lock  by  one  of  tbe  Jackson  heirs;  that  his 
father  bought  tbat  place  from  Mrs.  Fannie 
Hunt,  and  Mrs.  Fannie  Hunt  was  formerly 
Miss  Fannie  Wadkins;  and  that  the  place 
owned  by  her  was  inherited  by  her,  and  ob- 
tained in  a  division  of  the  lands  of  her  fa- 
ther's estate,  although  the  Cody  land  was 
bought  by  Cody  from  Mrs.  Carter;  Mrs.  Car- 
ter obtained  It  from  her  husband,  or  from  a 
trustee  who  had  a  deed  from  the  husband, 
W.  P.  Carter;  that  W.  F.  Carter  bought  It 
from  Curtis  Stevens  and  his  wife;  and  tbat 
Curtis  Stevens'  wife  was  formerly  Miss  Ten- 
nessee Wadkins,  a  sister  of  Mrs.  Hunt;  and 
that  Curtis  Stevens  bought  out  certain  other 
shares  of  tbe  Wndkins  place.  In  other 
words.  It  appeal's  that  all  these  lands  had  be- 
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longed  to  the  Wadklne  estate,  and  were  di- 
vided up.  And,  whUe  this  old  man  does  not 
recollect  the  exact  date  when  the  division 
was  made,  he  states  without  objection  the 
ownership  and  the  division,  and  there  la  no 
counterTalUng  proof,  and  we  have  no  doubt 
that  his  statement  Is  correct.  He  also  states 
that  he  has  known  this  land  for  a  period  of 
€0  years.  His  deposition  haying  been  taken 
October  12,  1899,  this  takes  the  period  of  his 
recollection  back  to  18S9,  and  he  states  that 
tvom  the  time  Mr.  Carter  took  possession  of 
the  Cody  place,  In  1860  or  1851,  he  claimed 
this  way  as  a  matter  of  right,  and  that  it 
was  open  ever  since  he  knew  it.  From  this 
we  cannot  doubt  that  when  the  land  was  di- 
vided among  the .  heirs  this  right  of  way 
was  left  open  to  the  public  road,  and  that 
when  the  division  was  made  It  was  a  right 
of  way  apparent  and  appurtenant.  Because 
the  defendant  has  not  placed  his  case  upon 
this  ground  In  the  pleadings  we  do  not  feel 
authorized  to  do  so  now,  but.  Inasmuch  as  a 
•question  is  made  as  to  the  character  of  the 
use,  this  evidence  t>ecomes  pertluent,  as 
Bhowlng  that  the  use  originally  was  under 
a  claim  of  right,  and  there  is  nothing  to  show 
that  there  has  ever  been  any  change.  So 
we  find  that  the  use  daring  all  this  time  has 
been  under  a  claim  of  right,  and  has  been 
adverse,  notorious,  open,  and  continuous  by 
the  owners  and  occupants  of  the  Cody  place, 
and  this  lane  has  been  during  that  time  used 
as  a  right  of  way  appurtenant  to  the  Cody 
place.  This  witness  also  proves,  and  there 
is  no  evidence  to  the  contrary,  that  Curtis 
Stevens,  who  married  Miss  Wadkins,  used 
this  same  road  or  right  of  way  down  to  the 
mill  road,  and  that  it  was  the  only  way  down 
to  the  mill  road.  So  this  witness  takes  the 
period  of  use  back  of  1851,  and  in  fact,  as  we 
understand  bis  testimony,  back  to  the  period 
when  he  first  knew  the  property,  In  1839. 
But,  Inasmuch  as  the  answer  of  the  defend- 
ants and  the  briefs  of  counsel  only  base  their 
claim  upon  a  use  commencing  with  the  pur- 
chase from  Carter,  we  feel  limited  in  our 
findings  to  this  date,  and  can  only  look  to 
this  other  eyldence  we  have  referred  to  as 
showing  the  character  of  Carter's  use,  and 
of  the  use  of  those  claiming  under  him;  and 
thus  we  find  that  this  lane  or  road  has  been 
used  by  Carter  and  bis  tenants,  and  those 
who  claim  under  him  under  a  claim  of  right, 
adversely,  openly,  and  continuously,  as  a 
way  appurtenant  to  this  place,  and  peace- 
ably, from  1851  until  the  troubles  arose  be- 
tween the  parties  to  this  suit,  in  the  year 
1869,  a  period  of  more  than  48  years.  The 
Cody  place  was  owned  by  Carter  from  the 
date  of  his  purchase  from  Stevens  and  wife, 
1861.  In  1865  he  made  a  deed  of  trust  on 
the  place  to  one  Pitts  Owens,  and  it  appears 
that  the  trustee,  Pitts  Owens,  made  a  deed 
to  Mrs.  Carter,  the  wife  of  W.  P.  Carter,  in 
1872,  though  Carter  and  his  wife  continued 
to  live  on  the  tract  together  till  he  died,  in 
18S9.    Cody  purchased  the  place  in  1891  from 


the  Carter  estate,  and  has  since  lived  upon 
it 

It  appears  that  Heniy  Jackson,  the  father 
of  K.  F.  Jackson,  purchased  firom  Alexander 
Craig  the  tract  of  land  now  owned  by  him 
(R.  F.  Jackson)  in  the  year  1833,  and,  far- 
ther. Henry  Jackson  purchased  from  G.  W. 
Hunt  the  tract  of  laud  known  as  the  "Hunt 
Tract,"  of  which  the  Morelock  tract  was  i 
part,  in  the  year  1845.  Henry  Jackson  died 
in  1872,  and  willed  his  lands  to  his  widow 
for  life,  with  remainder  to  his  sons  R.  F. 
and  J.  W.  Jackson;  J.  W.  Jackson  getting 
the  Hunt  place,  from  which  the  MoreloclE 
place  was  taken.  At  the  time  of  their  fa- 
ther's death,  in  1872,  R.  F.  Jackson  wu 
12  years  old,  and  J.  W.  Jackson  was  14  years 
old.  Their  mother  died  in  1891.  Morelodc 
purchased  his  place  from  J.  W.  Jadson  in 
1891. 

Upon  these  facts,  in  order  to  offset  thb 
long,  continuous,  open,  peaceful,  and  adverse 
user  of  this  private  right  of  way,  complain- 
ants say  that,  in  order  to  obtain  a  right  of 
way  by  prescription,  there  must  be  a  com- 
plete period  of  20  years'  unobstructed,  peace- 
ful, continuous,  and  adverse  user  against  par- 
ties sui  Juris,  not  under  any  disability,  and 
capable  of  asserting  their  rights,  and  they, 
therefore,  say  that  there,  has  been  no  such 
continuous  period.  They  say,  commencing 
with  defendants'  claim  in  1851,  that  the  pe- 
riod from  May,  1861,  to  January,  1867,  is  to 
be  counted  out  by  reason  of  section  4  of 
schedule  to  the  constitution  of  1870,  whicb 
provides  that  "the  time  that  has  elapsed 
since  May  6. 1861,  untU  January  1, 1867,  shall 
not  be  computed  in  any  case  affected  by  the 
statute  of  limitations,  nor  should  any  writ 
of  error  be  affected  by  such  lapse  of  time." 
If  this  be  done,  the  defendants  then  have  a 
period  of  10  years  from  1851  to  1861.  Then 
a  period  of  5  years  from  1867  to  1872,  mak- 
ing only  15  years.  And  they  assert  that  this 
break  in  the  prescription  is  fatal  to  it,  as  from 
that  date  until  the  majority  of  the  Jackson 
heirs  the  prescription  could  not  run,  and 
they  insist  it  could  not  run  until  the  ter- 
mination of  the  life  estate  of  their  mother 
In  1890.  It  would  appear  that  J.  W.  Jact- 
son  was  21  years  old  in  1879,— the  month  Is 
not  given  in  the  record;  and  that  R.  F.  Jaclc- 
son  was  21  years  old  in  1881,— the  month  '« 
not  given  in  the  record.  The  bill  in  this 
case  was  filed  December  4,  1899,  and  it  is  al- 
leged that  the  complainants  had  recently 
placed  a  fence  across  the  land.  We  are  un- 
able to  say  from  the  record  whether  a  com- 
plete period  of  20  years'  user  had  elapsed 
after  the  coming  of  age  of  J.  W.  Jackson  be- 
fore the  use  was  disturbed  or  not.  As  to  R 
F.  Jackson,  it  is  clear  that  there  had  not 
been  a  complete  period  of  20  years'  user  aft- 
er his  coming  of  age,  though  but  a  very 
slight  part  of  this  right  of  way  was  over 
his  particular  tract  of  land. 

We  have  deemed  it  proper  to  present  the 
exact  facts,  as  near  as  we  can  find  them,  so 
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that  the  parties  might  bare  the  benefit  of 
all  questions  that  can  be  raised,  but  we  have 
not  found  it  necessary  to  pass  upon  all  the 
legal  questions  presented  by  connsel.    While 
counsel  for  defendants  admit  that,  in  order 
to  complete  the  right  of  prescription,  there 
must   be  a   full  period   of  20   years'  user 
against  parties  sui  Juris,  yet  they  also  in- 
sist tbat  the  user  has  been  continuous:  that 
to  the  period  of  15  years'  user  before  the 
death    of  Henry  Jaclcson  there   should   be 
tacked  five  years'  use  after  his  death  and 
since  R.  F.  and  J.  W.  Jackson  came  of  age, 
and  tbat  this  would  complete  the  period  of 
prescription.    They  also  Insist  that,  the  pre- 
scription having  once  commenced  during  the 
lifetime  of  the  ancestor,  Henry  Jackson,  It 
would  continue  to  run,  notwithstanding  the 
minority  of  his  heirs.    We  do  not  deem  It 
necessary  to  pass  upon  either  of  these  ques- 
tions, though  we  think  the  last  question  has 
been  passed  upon  in  this  state.    We  find, 
however,  that  commencing  with  W.  F.  Car- 
ter's purchase,  in  1851,  when  he  was  using 
the  right  of  way  as  a  right  of  way  apparent 
and  appurtenant  to  his  place,  and  under  an 
adverse  claim  of  right,  he  continued  to  so 
use  it  and  occupy  it  up  until  his  death,  in 
1872,  a  period  of  more  than  20  years,  and 
that  daring  that  time  Henry  Jackson,  who 
was  under  no  disability,  was  the  owner  of 
the  fee  In  the  tract  of  land  over  which  this 
right  of  way  ran,  and  this  adverse  user  was 
against  him.    It  is  said  that  the  period  from 
May,  1861,  to  January,   1867,   must  be  ex- 
cluded.   As  will  be  seen  above,  the  provi- 
sion of  the  constitution  is  that  the  time 
which  has  elapsed  since  May  6,  1861,  until 
Jannary  1,  1867,  shall  not  be  computed  in 
any  cases  affected  by  the  statute  of  limita- 
tions, nor  shall  any  writ  of  error  be  affected 
by  such  lapse  of  time.    It  Is  Insisted  that 
this  provision  Is  applicable  to  this  case,  but 
with  this  contention  we  do  not  concur.    The 
language  of  the  constitation  does  not  apply 
to  the  case  in  point,  though  It  la  insisted  that 
a  prescription  Is  In  the  nature  of  the  stat- 
ute of  limitations.    While  this  may  be  so  in 
some  respects,  it  is  not  so  In  others.    The 
reason  for  the  enactment  of  this  section  of 
the  schedule  to  the  constitution  was  tbat 
during  the  period  mentioned  the  Civil  War 
was  flagrant  in  this  state,  and  that  during 
tills  time,  or  at  least  most  of  this  time,  the 
•  courts  were  closed,  or  the  country  was  In 
tDcb  condition  that  people  dared  not  have 
Rcourse  to  the  courts  for  the  enforcement 
of  their  rights,  and  that,  therefore,  a  great 
iDjustice  would  result  if  the  statute  of  Uml- 
tatlona   should   be   allowed   to   bar   rights 
which  there  had  been  no  practical  means  of 
enforcing.    But  these  reasons  are  not  ap- 
plicable to  a  case  of  prescription.    The  pre- 
Kription  arlaea  from  the  20  years'  contlnu- 
oni,  peaceable,  adverse  user,  under  a  claim 
ot  right,  against  a  party  capable  of  asserting 
hit  rights.    It  was  not  necessary  for  Jack- 
ton  to  go  Into  court  or  have  recourse  to  any 
63  S.W.— 20 


dvU  action  in  order  to  assart  bla  rights  or 
stop  the  running  of  the  prescription.  He 
could  have  done  this  simply  by  making  ob- 
jection, or  by  doing  what  bis  son  did  In  this 
case,— fencing  up  the  right  of  way.  The 
theory  is  that  if  the  owner  ot  land  has  allow- 
ed another  party  to  use  a  right  of  way  over 
his  land  under  a  claim  of  right,  uninterrupt- 
ed, for  a  period  of  20  years,  and  without 
any  objection,  there  was  originally  a  grant 
or.  In  other  words,  a  grant  Is  presumed  on 
account  of  this  long,  peaceable,  uninterrupted, 
unquestioned  use  of  the  right  of  way,  and, 
as  we  say,  this  might  have  been  rebutted  at 
any  time  by  an  assertion  by  the  owner  of 
the  land  ot  his  rights,  and  to  do  this  he  bad 
no  need  to  resort  to  the  courts,  and  there- 
fore the  section  of  the  schedule  to  the  con- 
stitution mentioned  does  not  apply  by  its 
very  terms,  and  the  reason  for  it  is  'wholly 
wanting  in  this  case.  We  are  therefore  of 
opinion  that  It  has  no  application  whatever, 
and  that  the  right  became  perfect  and  com- 
plete under  prescriptive  user  prior  to  the 
death  of  Henry  Jackson,  under  whom  the 
complainants  claim,  and  we  deem  it  unneces- 
sary to  pass  upon  the  other  questions  raised 
In  the  case.  The  decree  of  the  chancellor 
will  therefore  be  afilrmed,  with  costs,  and 
complainants'  bill  dismissed.    All  concur. 

AfBrmed  orally  by  supreme  court,  March 
16,  1801. 


GALVE3ST0N.  H.  &  S.  A.  RT.  00.  v.  BROWN 

et  al. 
(Supreme  Court  of  Texas.    June  6,  1901.) 

KAILROADS— BNOINBER  —  DEATH  —  CON- 
TRIBUTORY NEOLIOENCE. 
An  eoglQeer  and  conductor  both  receive<l 
orders  to  take  a  side  track,  where  there  was 
no  telegraph  statloQ,  and  wait  until  three  sec- 
tions ot  a  train  had  passed.  The  conductor 
and  brakeman  went  to  sleep,  and  in  about  an 
hour  and  a  half  the  couductorj  on  awaking, 
saw  the  second  section  pass,  which  he  mistooii 
for  the  third,  and  sent  the  brakeman  forward 
with  orders  to  the  engineer  to  pull  out.  The 
brakeman  fonnd  the  fireman  asleep,  and  the 
engineer  looked  as  if  he  had  jnst  awak- 
ened. The  train  was  pulled  onto  the  main 
track,  a  ad  collided  with  section  3,  resulting  in 
the  engiaeer's  death.  Held,  that  the  engineer 
was  guilty  of  contributory  negligence  as  a  mat- 
ter of  law. 

Error  from  court  of  civil  appeals  of  Fourth 
supreme  Judicial  dlctrict 

Action  by  Mary  T.  Brown  and  others 
against  the  Galveston,  Harrisburg  &  San 
Antonio  Railway  Company.  From  a  Judg- 
ment of  the  civil  court  of  appeals  (59  S.  W. 
930),  afDrming  a  Judgment  in  favor  of  plain- 
tiffs, defendant  brings  error.    Reversed. 

Upeon,  Newton  &  Ward,  for  plaintiff  In  er- 
ror.   H.  C.  Carter,  for  defendants  in  error. 

GAINES,  0.  J.  This  action  was  brought 
by  the  widow,  the  children,  and  the  father 
and  mother  of  William  H.  Brown,  to  recover 
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damages  for  Injuries,  resulting  in  his  deatb, 
alleged  to  have  been  caused  by  the  negligence 
of  the  servants  of  the  defendant  railroad  com- 
pany. There  was  a  verdict  and  judgment 
in  the  plalutifTs'  favor  in  the  trial  court, 
which  Judgment  was  affirmed  upon  appeal 
by  the  court  of  civil  appeals,  one  of  the 
fudges  dlsseuting.  S9  S.  W.  930.  The  de- 
ceased was  the  engineer  upon  a  train  of  the 
defendant  which  was  known  as  "No.  25," 
and  which  left  San  Antonio  at  about  12:45 
«.  m.  on  December  6,  1896.  Upon  reaching 
I^uling,  the  conductor  of  the  train  received 
a  telegraphic  order  which  made  it  his  duty, 
under  certain  contingencies,  to  stop  his  train 
at  Sandy  Fork,  and  to  wait  there  until  three 
sections  of  train  No.  24,  known  as  "1-24," 
"2-24,"  iind  "3-24,"  had  passed.  Thompson, 
the  engineer,  received  a  copy  of  the  same  or* 
der.  Sandy  Fork  was  "a  blind  siding,"  by 
which  is  meant  that  there  was  no  telegraph 
operator  at  that  section.  Train  No.  25  reach- 
ed Sandy  Fork,  and  took  the  side  track.  With- 
in about  10  or  15  minutes  section  1-24  pass- 
ed. The  conductor  and  brakeman  then  went 
to  sleep.  About  an  hour  and  twenty  minutes 
after  train  No.  25  had  been  placed  upon 
the  side  track  the  conductor  was  aroused 
by  the  noise  of  an  approaching  train,  and 
•  stepped  out  of  bis  caboose,  and  saw,  aa  he 
testified,  in  the  cupola  of  the  passing  train, 
the  numbers  3-24,  which  Indicated  that  it 
was  the  third  and  last  section.  The  train 
which  he  saw  pass  was  In  fact  the  second 
section,  and  there  was  testimony  strongly 
tending  to  show  that  he  was  mistaken  as 
to  the  number.  But,  the  Jury  having  found 
against  the  defendant  upon  this  issue,  we 
must  take  it  that  he  was  correct.  Thereupon 
the  conductor  slg^naled  the  engineer  to  move 
his  train,  but,  the  signal  not  having  been 
obeyed,  he  sent  the  brakeman  forward  to  or- 
der the  engineer  to  move  out.  The  brake- 
man  found  the  fireman  asleep,  and  the  en- 
gineer as  If  he  bad  Just  aroused  from  slum- 
ber. He  gave  the  order,  and  the  engineer 
moved  the  train  upon  the  main  track,  and 
proceeded  upon  his  trip.  In  a  short  while 
the  train  collided  with  the  third  section  of 
No.  24,  and  Brown,  the  engineer,  was  killed. 
The  rules  of  the  company  required  that 
a  train  which  was  followed  by  another  should 
carry,  "displayed  in  the  proper  place  provid- 
ed for  that  purpose,  on  the  frout  of  the  en- 
gine," "two  green  flags  by  day,  and  two 
green  lights  by  night,"  to  denote  that  it  was 
so  followed:  and  also  that,  upon  passing  an- 
other train,  two  blasts  of  the  whistle  should 
be  blown  in  order  to  call  attention  tp  the 
signals.  The  signals  were  displayed  on  the 
second  section  as  it  passed  Sandy  Fork,  and 
the  blasts  were  blown  as  required  by  the 
rules.  There  was  evidence,  however,  tend- 
ing to  show  that  It  was  the  custom  of  the 
standing  train  to  give,  under  such  circum- 
stances, an  answering  signal,  and  that,  in 
case  it  failed  to  do  so.  It  was  the  duty  of 
those  In  charge  of  the  passing  train  to  stop 


and  Inquire  as  to  the  reason  of  the  failnie. 
There  was  also  testimony  showing  that  the 
answer  to  the  signal  was  not  blown,  and 
that  the  passing  train  did  not  stop.  Bule 
120  provided  that  "conductors  and  engine- 
men  wlU  be  held  equally  responsible  for  a 
violation  of  any  of  the  rules  governing  the 
safety  of  their  trains,  and  they  must  take 
every  precaution  for  protection  of  their  train, 
even  If  not  provided  for  by  the  rule."  Bule 
829  provides  that  "enginemen  and  firemen 
must  not  at  the  same  time  absent  themselves 
from  the  engine  while  on  duty,"  which  sbowi 
that  by  "enginmen"  are  meant  the  engineers. 
This  is  also  shown  by  rule  516,  which  pre- 
scribes that  "cuglnemen  will  place  their  or- 
ders in  the  clip  before  them  tmtll  executed." 
The  orders  referred  to  are  written  orders,  of 
which  the  conductors  and  engineers  only 
receive  copies. 

It  Is  insisted  on  behalf  of  the  plaintiff  ht 
error  that  the  facts  show,  as  a  matter  of 
law,  that  the  deceased  was  guilty  of  negli- 
gence which  contributed  to  his  death,  and 
that,  therefore,  the  defendants  in  error  should 
not  recover.  We  think  this  position  well  tak- 
en. Negligence  is  the  failure  to  discharge 
a  duty.  The  deceased  was  advised  of  the 
coming  of  train  No.  24,  and  received  a  spe- 
cial order  not  to  move  his  train  until  tlie 
three  sections  had  passed.  It  was  his  duty 
to  obey  this,  and  to  make  diligent  use  of 
his  senses  in  observing  the  passage  of  the 
several  sections,  and  to  know  that  all  had 
passed  before  proceeding  with  his  own  train 
upon  the  main  track.  This  he  did  not  do. 
The  evidence  points  to  the  conclusion  that 
he,  as  well  as  the  others  of  the  train  crew, 
went  to  sleep.  But  whether  he  slept  or  not 
is  unimportant.  The  siding  was  in  close 
proximity  to  the  main  track,  and  the  fact 
remains  that.  If  he  had  kept  any  kind  of 
lookout,  he  would  have  known,  when  ordered 
by  the  conductor  to  move  his  train,  that  the 
third  section  had  not  passed,  and  the  acci- 
dent would  have  been  avoided.  Upon  the 
trial  much  testimony  was  adduced  npoo 
the  question  whether  or  not  it  was  the  oi- 
gineer's  duty,  under  the  circumstances,  to 
move  the  train  in  obedience  to  the  orders  of 
the  conductor.  Ihis  is  to  lose  sight  of  tbe 
main  point  In  controversy.  Back  of  that 
question  is  the  further  Inquiry  whether  or 
not  he  was  negligent  In  not  knowing  thu 
the  track  was  not  cleor,  and  In  failing  to- 
inform  the  conductor  of  that  fact 

It  may  be  that  the  general  rules  of  a  rail 
road  company  tor  the  conduct  of  Its  em- 
ployes are  not  absolute.  Circumstances 
creating  an  emergency  may  exist  which  ma.r 
excuse  the  servant  for  disregard  of  a  rale. 
Hence  the  case  would  have  to  be  clear  In 
which  the  court  should  hold  that  the  dis- 
obedience of  a  mere  rule  is  negligence  per  se. 
But  in  this  case  we  have  not  only  a  general 
rule,  but  a  plain,  specific  order  to  do  a 
particular  act.  The  order  was  absolute,  and 
the  duty  was  absolute.    There  was  a  fdllnre 
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to  discbarge  the  duty,  and,  there  being  no 
contrurersy  as  to  these  facts,  that  failure 
was  negligence  as  a  matter  of  law.  Knight 
T.  Cooper,  36  W.  Va.  232,  14  S.  B.  999:  Rail- 
road Co.  ▼.  Woods,  105  Ala.  5C1,  17  South. 
41;  Cnllen  t.  Roofing  Co.,  114  N.  Y.  45,  20 
N.  E.  831;  EUlott  v.  Railroad  Co.,  150  U.  S. 
245.  14  Sup.  Ot  85.  37  L.  Ed.  1068.  If  the 
deceased  had  kept  watch,  and,  when  order- 
ed to  move  his  train,  had  Informed  the  con- 
ductor that  only  two  sections  had  passed, 
then,  in  all  human  probability,  the  conductor 
would  have  rescinded  the  order.  Had  the 
latter  still  Insisted  upon  his  moylng  the 
train,  then  It  would  hare  been  his  duty  to 
have  refused  to  obey  the  order,  or,  at  least, 
not  to  hare  moved  his  train  without  taking 
the  precaution  shown  by  the  testimony  to 
be  customary  In  order  to  avoid  the  danger 
of  a  collision  with  the  section  which  had  not 
passed.  In  onr  opinion,  the  trial  court  should 
have  Instructed  a  verdict  for  the  defend- 
ant, and,  having  failed  to  do  so,  sliould  have 
granted  the  motion  for  a  new  trial.  There- 
fore the  judgment  of  the  district  court  and 
that  of  the  court  of  civil  appeals  are  reversed, 
and  the  cause  remanded. 


SULLIVAN  et  al.  v.  TEXAS  BRIQOETTE  ft 
COAL  00.  et  al. 
(Supreme  Court  of  Texas.    Jane  6,  1901.) 
MBCHAKIOS'  UBNS-IIORTOAQE-PRIORITT. 
Bev.  St.  art.  8301,  provides  that  mechanics' 
liens  shall    attach    to   the    Improvements    for 
which  the  materials  were  furmshed  in  prefer- 
ence to  any   prior  mortgage  on  the  land  on 
which  the  Improvements  have  been   put,   but 
that  no  mortgage  <»i  the  land  or  Improvements 
It  the  time  of  the  Inception  of  the  lien  shall 
be  affected  thereby.    Beta,  that  mechanics'  liena 
tor  improvements,  which  were  contemplated  by 
the  mortgagor  prior  to  the  execution  of  the 
mortgage,  but  which  were  not  contracted  for 
tmtil  subsequent  thereto,  were  not  entitled  to 
priority  over  the  mortgage. 

Error  from  court  of  dvU  appeals  of  Fourth 
topreme  Judicial  district 

Action  by  M.  Halff  and  another  against 
the  TexAa  Briquette  &  Coal  Company  and 
others.  In  which  D.  Sullivan  &  Co.  and  oth- 
ers intervened.  From  a  Judgment  from  the 
conrt  of  civil  appeals  (60  S.  W.  330)  affirm- 
ing  a  Judgment  In  favor  of  plaintiffs  and  the 
luteireners.  defendants  bring  error.  Re- 
versed. 

Ofcden  ft  Terrell,  Shook  &  Vander  Hoeven, 
and  Smith,  Helmer,  Monlton  ft  Price,  for 
pUintlflk  in  error.  William  Aubrey,  Frank 
E  Wash,  and  A.  W.  Seellgaon,  tor  defend- 
anta  in  error. 

BROWN,  J.  M.  Halff  &  Bro.  filed  suit  In 
the  district  court  of  the  Forty- Fifth  Judicial 
district  hi  Bexar  county  against  the  Texaa 
Briquette  &  Coal  Company,  a  private  corpo- 
ntlon,  alleging  that  It  was  Indebted  to  the 
plalDtiffs,  that  the  corporation  was  Insolvent, 
and  praying  for  the  appointment  of  a  re- 


ceiver; which  prayer  was  granted,  and  the 
receiver  appointed.  UTjIs  writ  of  error  in- 
volves no  issue  between  the  original  parties 
to  this  suit,  n<Mr  between  either  of  the  parties 
and  the  interveners  who  are  hereinafter 
named.  The  following  brief  history  and 
statement  of  the  facts  Is  taken  from  the 
opinion  of  the  court  of  civil  appeals  (00  S. 
W.  330):  "The  Texas  Briquette  &  Coal  Com- 
pany owned  ceilain  land  upon  which  was  a 
plant  erected  for  the  purpose  of  mining  lig- 
nite and  manufacturing  briquettes  and  other 
products  from  lignite.  On  or  about  August 
24,  1890,  It  negotiated  a  loan  of  a  large  sum 
of  money,  and  Issued  to  the  Farmers'  Loan 
&  Trust  Company,  as  trustee,  or  bearer.  Its 
bonds,  secured  by  a  deed  of  trust  on  all  Its 
pr(^erty  then  on  hand  or  thereafter  to  be  ac- 
quired. The  deed  of  trust  was  recorded  In 
September,  1S96,  and  contained  a  recitation 
as  follows:  'And  whereas,  for  the  purpose 
of  completing  Its  plant  for  the  manufacture 
of  briquettes  and  other  products  of  lignite 
coal,  and  for  the  purpose  of  developing  Its 
coal  mines,  and  Increasing  Its  output  and  ca- 
pacit.v,  and  supplying  necessary  machinery 
therefor.  It  has  become  desirable  to  borrow 
money,  and  for  the  party  of  the  first  part  to 
mortgage  its  lands,  machinery,  plants,  Im- 
provements, and  franchise.'  Plaintiffs  in  er- 
ror own  these  bonds.  The  plant  appears  to 
have  been  completed,  although  the  date  of 
the  actual  commencement  of  the  work  does 
not  appear.  In  the  progress  of  the  work  cer- 
tain claims  for  coal  cars  for  use  in  the  mines, 
plumbers'  material,  machinery,  lumber,  and 
the  like  arose,  which  were  ordered  or  pur- 
chased by  the  company,  and  which  went  In- 
to the  Improvement.  These  were  not  paid 
for,  and  the  Judgment  now  here  on  review 
gives  these  claims  a  lien  on  all  property  su- 
perior to  that  of  the  deed  of  tmst  The  his- 
tory of  the  suit  is  that  a  receiver  was  ap- 
pointed for  the  Texas  Briquette  ft  Coal  Com- 
pany In  the  district  court  for  the  Forty- 
Fifth  district,  hi  a  suit  brought  by  M.  Halff 
&  Bro.  upon  an  account  D.  Sullivan  ft  Co., 
Hattle  A  Martin,  and  others,  as  owners  of 
said  bonds,  intervened,  asking  that  their  debt 
be  allowed,  and  adjudicated  a  first  lien  upon 
the  property.  There  were  sundry  other  in- 
terveners, among  them  the  Watt  Mining  Car 
Wheel  Company  for  24  small  cars  furnished 
for  use  in  the  mines,  the  F.  F.  Collins  Man- 
ufacturing Company  for  certain  plumbers' 
material  furnished,  the  Erie  City  Iron  Works 
for  a  boiler  and  attachments  furnished,  and 
H.  Lockwood  for  certain  lumber  and  build- 
ing material  furnished.  All  these  were  ad- 
Judged  entitled  to  a  lien  prior  to  that  of  the 
bonds;  also  Walter  Tips  and  A.  O.  Francis 
wore  adjudged  to  hold  prior  liens."  Giving 
to  tive  claims  of  the  defendants  in  error  the 
full  force  of  liens  of  material  men,  the  ques- 
tion arises,  were  those  liens  superior  to  that 
of  the  bonds  secured  by  a  mortgage  execut- 
ed anterior  to  the  time  when  the  material 
was  furnished?    Independent  of  the  statute. 
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there  could  be  no  doubt  that  the  bonds  in 
this  case  secured  by  the  mortgage  or  deed  of 
trust  trould  hold  a  prior  lien  over  all  other 
claimn  asserted  In  this  action.  Mcllbenny  y. 
Blnz,  80  Xez.  1,  13  8.  W.  666,  26  Am.  St.  Rep. 
705;  TiammeU  t.  Mount,  68  Tex.  210,  4  S. 
W.  377,  2  Am.  St  Kep.  479.  After  provid- 
ing for  the  material  man's  lien  and  the  man- 
ner of  seciu-ing  it,  the  statute,  in  article  3301 
of  the  Revised  Statutes,  makes  provision  for 
securing  such  persons  in  their  liens  as 
against  existing  mortgages  and  otho*  liens  in 
the  following  language:  "The  lien  herein 
provided  for  shall  attach  to  the  house,  build- 
ing, improvements  or  railroad  for  which  they 
were  furnished,  or  the  work  was  done,  in 
preference  to  any  prior  lien  or  incumbrance 
or  mortgage  upon  the  land  upon  which  the 
houses,  buildings  or  improvements  or  jrail- 
road  have  been  put,  or  labor  performed,  and 
the  person  enforcing  the  same-  may  have 
such  house,  building  or  improvement,  or  any 
piece  of  the  railroad  property  sold  separate- 
ly: provided,  any  lien,  incumbrance  or  mort- 
gage on  the  land  or  improvement  at  the  time 
of  the  inception  of  the  lien  herein  provided 
for  shall  not  be  afTected  thereby,  and  hold- 
ers of  such  liens  need  not  be  made  parties 
In  suits  to  foreclose  liens  herein  provided 
for."  This  case  does  not  involve  the  ques- 
tion of  a  lien  upon  houses  or  other  improve- 
ments which  might  be  sold  separately,  and 
removed  from  the  premises,  but  upon  the 
whole  premises,  Including  the  land.  The 
proviso  in  the  article  above  quoted  expressly 
declares  that  the  material  man's  lien,  al- 
-though  given  a  prior  right  as  to  improve- 
ments made,  shall  not  affect  the  prior  right 
of  a  mortgage  or  other  lien  upon  the  land 
which  existed  before  the  "inception"  of  the 
lieu  sought  to  be  enforced  under  the  stat- 
ute. This  brings  us  to  the  question  whether 
the  liens  here  asserted  as  superior  to  the 
prior  liens  of  the  mortgage  had  their  "incep- 
tion" at  a  time  antedating  the  lien  of  the 
mortgage.  In  the  case  of  Hotel  Co.  v.  Grif- 
fiths, 88  Tex.  583,  33  S.  W.  652,  30  L.  B.  A. 
766,  53  Am.  St.  Rep.  790,  this  court  deter- 
mined the  meaning  of  the  word  "Inception," 
as  used  in  the  statute,  in  the  following  lan- 
guage: "What  Is  meant  by  the  'inception'  of 
the  lien,  as  used  in  the  statute,  we  must  de- 
termine from  a  consideration  of  the  language 
of  the  proviso,  in  connection  with  other  pro- 
visions of  the  law.  The  constitution  of  this 
state  secures  to  mechanics,  artisans,  and  ma- 
terial men  a  Hen  upon  the  buildings  and  ar- 
ticles made  or  repaired  by  them  for  the  val- 
ue of  their  labor  done  thereon,  or  the  ma- 
terial furnished  therefor,  and  commands  the 
legislature  to  provide  by  law  for  the  speedy 
and  efficient  enforcement  of  said  liens. 
Const,  art  16,  {  37.  In  obedience  tjp  this 
mandate,  the  legislature  has  enacted  the  law 
referred  to,  which  will  be  liberally  construed 
In  order  to  secure  the  rights  guarantied  by 
the  constitution."  Under  this  rule  the  incep- 
tion of  the  lien  relates  to  the  date  when 


there  was  a  contract  made  xm&a  whtdi 
work  was  done  or  material  furnished.  In 
support  of  its  opinion,  the  court  of  civil  ap- 
peals quotes  the  provision  of  the  deed  o( 
trust  before  copied,  which  recited  that  the 
bonds  were  to  be  issued  for  the  purpose  of 
raising  money  to  improve  the  {Hroperty.  And 
that  honorable  court  seems  to  hold  that  the 
contemplation  of  an  improvement  or  the  defi- 
nite determination  on  the  part  of  the  owner 
of  the  property  to  improve  it  fixes  the  time 
when  the  liens  of  the  material  men,  laborers, 
and  others  attach  to  the  property.  If  it  were 
held  that  the  mere  fact  that  am  intention  ex- 
isted in  the  mind  of  the  mortgagor  to  use  tbe 
funds  raised  by  the  mortgage  in  the  im- 
provement of  property  creates  a  lien  in  fa- 
vor of  all  persons  who  should  thereafter  con-  ! 
tract  with  him  for  making  that  improre-  ' 
ment  it  would  broaden  the  constitutional  and 
statutory  provisions  so  as  to  create  rmmy 
complications  in  this  class  of  business. 
There  Is  no  evidence  that  we  have  been  able 
to  discover  in  this  record— and  none  has  been 
pointed  out  by  the  able  attorney  for  the  de- 
fendants In  error— which  shows  that  at  the 
time  the  mortgage  was  executed  any  cod- 
ti'act  for  this  improvement  had  been  let  «r 
that  the  particular  improvements  were  In- 
tended to  be  provided  for  by  the  making  of 
that  mortgage.  The  inception  of  the  liens 
which  are  claimed  In  this  case  by  the  de- 
fendants in  error  was  subsequent  to  tbe  date 
of  tbe  lien  of  the  mortgage  to  secure  tbe 
bonds  asserted  by  the  plalntiflTs  in  error,  and 
was,  therefore,  subordinate  to  tbe  Hen  of 
that  mortgage. 

The  honorable  court  of  civil  appeals  cites 
the  case  of  Hotel  Co.  t.  Griffiths  in  support 
of  its  decision  in  this  case.  We  think  the 
distinction  between  the  two  cases  is  broad, 
and  perfectly  plain.  In  that  case  Griffiths 
had  entered  into  a  contract  with  the  Oriental 
Hotel  Company  for  the  construction  upon 
the  lot  which  it  then  owned  of  a  building  ac- 
cording to  specifications  then  furnished,  and 
embracing  all  work  which  was  subsequent!; 
done,  or  for  which  material  was  furnished, 
by  the  persons  who  daimed  liens  in  that 
case.  The  Irands  were  issued  and  tbe  mort- 
gage given  for  the  purpose  of  securing  the 
payment  of  that  contract  and  the  deed  of 
trust  itself  secured  a  Hen  upon  the  house  to 
be  built  A  separate  agreement  provided 
that  the  funds  should  be  placed  in  the  hands 
of  a  trustee,  to  be  paid  out  upon  the  esti- 
mates of  the  architect  as  the  building  pro- 
greased.  This  court  held  that  in  issuing 
those  bonds  and  in  making  the  deed  of  trust 
to  secure  them  the  completion  of  that  con- 
tract according  to  the  specifications  was  In 
the  contemplation  of  the  parties,  and  that 
the  Hens  for  all  material  furnished  and  labor 
done  in  the  performance  of  that  contract 
had  their  "inception"  when  the  contract  was 
made,  which  was  prior  to  tbe  time  the  deed 
of  trust  to  secure  the  bonds  toiA  effect 
While  we  beUeve  that  the  decision  in  that 
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case  is  amplr  sustained  by  the  law,  and  cor- 
rectly made,  we  are  of  opinion  that  tbe  facts 
of  the  case  demanded  and  the  opinion  went 
as  far  as  the  law  Justlfles  to  sustain  such 
liens,  which  are  much  favored  by  our  con- 
stitution and  laws.    Connsel  for  defendants 
In  error  cites  Mcllhenny  t.  Binz,  80  Tex.  1, 
13  S.  W.  655,  26  Am.  St.  Rep.  705,  in  sup- 
p<xt  of  the  Judgment.    In  that  case  this  coort 
held  that  a  coort  of  equity  might  apply  the 
earnings  of  a  railroad,  while  in  the  hands  of 
a  receiver,  to  the  payment  of  claims  for  im- 
provements made  within  a  reasonable  time 
before  the  receiver  was  appointed,  in  prefer- 
ence to  the  bonds  which  held  a  first  lien  up- 
on the  road,  but  it  was  not  asserted  that 
$incb  claims  conld  appropriate  the  corpus  of 
the  property.    The  force  of  the  case  as  au- 
thority is  against  the  proposition  to  which  It 
is  cited.    The  tights  of  the  parties  in  this 
case  are  fixed  by  tbe  statute,  and  cannot  be 
disposed  of  upon  any   supposed   equltaUe 
ground.    The  district  court  erred  in  giving 
preference  to  the  claims  of  the  defendants 
in  error  over  the  bonds  and  mortgage  assert- 
ed by  tbe  plaintiffs  In  error,  and  the  court  of 
civil  appeals  erred  in  affirming  that  Judg- 
ment, for  which  the  judgments  of  both  courts 
are  reversed,  and  this  cause  is  remanded  for 
(urther  triaL 


GARCIA  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    May  22, 

1901.) 

CRIMINAL  LAW  —  APPEAL  -  BILL  OF  BXCEP- 
TIONS-NEW  TRIAL  —  MOTION— AFFIDAVITS— 
AMBNDMBNT  —  JUROR  —  SERVICE  IN  PRIOR 
PROSBCUTION. 

1.  In  the  absence  of  a  bill  of  exceptions,  on 
appeal  in  a  murder  prosecution  the  question 
whether  defendant  was  arraigned  will  not  be 
teTiewed. 

2.  The  amending  of  a  controverting  affida- 
TJt,  61ed  on  motion  tot  a  new  trial  in  a  mnrder 
prosecntion,  is  not  a  ground  for  reversal,  in 
the  absence  of  a  showing  of  injury. 

3.  Where  a  party  servine  as  a  Juror  in  a 
mnrder  prosecntion  served  In  a  prior  prosecu- 
tion, in  which  many  of  the  same  facta  were 
iUTolved,  in  which  prior  suit  defendant's  coun- 
sel was  also  counsel,  such  fact  is  not  ground 
for  a  new  trial,  since  counsel  was  aware  of  it 
Kfoie  accepting  snch  juror. 

Appeal  from  district  court,  EI  Paso  county; 
A.  M.  Walthall,  Jndge. 

Edelbert  Garcia  was  convicted  of  murder 
in  the  second  degree,  and  be  appeals.  Af- 
fiimed. 

Uvalde  Bums  and  N.  A.  Rector,  for  appel- 
lant W.  H.  Nunn  and  Robt.  A.  John,  Asst. 
Atty.  Gen.,  for  the  State. 

BBOOKS,  J.  Appellant  was  convicted  of 
murder  in  the  second  degree,  and  his  pun- 
Idiment  assessed  at  50  years'  confinement  in 
the  penitentiary.  In  bis  motion  for  new  trial 
appellant  conqrialns  that  he  was  not  arraign- 
«i-  In  the  absence  of  a  bill  of  exceptions, 
tUt  mattor  cannot  be  reviewed.    The  Judg- 


ment, however,  shows  that  defendant  was 
arraigned.    See  Acts  26th  Leg.  p.  11. 

He  also  complains  in  bis  motion  for  new 
trial  that  the  evidence  is  not  sufficient  to  sus- 
tain the  verdict  of  the  Jury  for  murder  in 
the  second  degree.  The  jury  has  passed  up- 
on this  question,  and,  as  we  think  the  evi- 
dence supports  their  finding,  we  see  no  rea- 
son for  disturbing  the  Jury's  verdict. 

By  bill  No.  1,  he  complains  that  the  court 
permitted  state's  counsel  to  have  the  witness 
Roy  amend  his  controverting  affidavit  filed 
on  motion  for  new  trial.  Complaint  Is  made 
on  the  ground  "that  It  Is  obnoxious  to  crim- 
inal practice,  and  has  been  severely  crit- 
icised by  tbe  ablest  jurists  of  the  state  and 
by  the  courts  of  the  country."  While  we 
would  not  l>e  understood  as  dissenting  from 
this  last  proposition  in  so  far  as  it  refers 
to  changing  the  facta  of  a  previous  affidavit, 
still  we  have  never  denied  the  right  of  state 
or  defendant  to  amend  an  affidavit,  and  put 
in  facts  omitted  from  a  previous  affidavit, 
or  even  to  qualify  a  statement  subsequently 
learned  to  be  untrue,  with  the  knowledge 
and  consoit  of  the  affiant  Appellant  shows 
no  Injury  In  this  matter,  and,  as  presented,  it 
is  not  cause  tor  reversal. 

He  also  urges  in  his  motion  for  new  trial 
that  A.  L.  Roy  sat  as  a  Juror  In  this  case. 
It  appears  that  Roy  served  in  the  case  of 
Tellls  V.  State  (Tex.  Cr.  App.)  61  S.  W.  717, 
as  a  Juror,  which  case  involved  many  of  the 
facts  of  this.  From  the  affidavit  of  the  Ju- 
ror, however,  it  appears  that  connsel  for  de- 
fendant in  this  case  was  also  counsel  for 
Tellis  In  the  other  case,  and  consequently 
knew  the  Juror  Roy  bad  previously  served 
as  a  Juror  In  the  Tellls  Case.  The  motion 
setting  up  this  matter  does  not  controvert 
this  fact  We  do  not  think  appellant  can 
complain  of  this,  in  view  of  the  previous 
knowledge  of  these  facts  prior  to  his  ac- 
ceptance as  a  Juror  in  this  case. 

The  other  grounds  of  tbe  motion  for  new 
trial  relate  to  alleged  errors  in  the  charge 
of  the  court.  We  have  carefully  examined 
and  scrutinized  the  charge  of  the  court  as 
to  appellant's  complaints,  and  find  no  error 
in  the  same.  It  is  not  subject  to  the  crit- 
icisms made  by  appellant,  but  properly  pre- 
sents tbe  law  applicable  to  the  facts.  The 
Judgment  Is  affirmed. 


8EELBT  V.  STATa 
(Court  of  Criminal  Appeals  of  Texas.    May  22, 

1901.) 
HOMICIDE  —  SELF-DEFENSE  —  SEVERAL  AS- 
SAILANTS—INSTRUCTIONS— HEARSAY. 
1.  An  instruction  stated  that  if  the  jury  be- 
lieved that,  at  the  time  of  the  killing,  deceased 
had  made  an  attack  on  defendant,  which  caused 
him  to  have  reasonable  expectation  of  serious 
bodily  injury,  and  that,  acting  thereunder,  de- 
fendant killed  deceased,  they  should  acquit, 
and  that  if  deceased  was  armed  at  the  time 
he  was  killed,  and  was  making  such  attacic 
on  defendant  with  a  weapon  calculated  to  pro- 
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duce  death  or  seriona  bodily  harm,  the  law  pre- 
sumes deceased  intended  to  murder  or  aimed 
to  inflict  serioas  bodily  injury  on  defendant. 
Held  erroneous,  as  making  defendant's  right  of 
self-defense  depend  on  an  actual  attack  then 
mad«  on  him  by  deceased,  and  not  npon  ttae 
deadly  or  dangerous  attack  about  to  be  made 
on  him,  where  there  was  eridence,  not  of  an 
actual  attack,  but  of  one  about  to  be  made. 

2.  An  instruction  with  reference  to  flight  of 
defendant  stated:  "The  state  has  offered  evi- 
dence that,  ♦  ♦  *  immediately  after  the  al- 
leged homicide,  defendant  left  the  state,"  which 
"testimony  was  admitted  as  tending  to  show  a 
conscious  fuilt  of  the  offense,  *  *  *  in  con- 
nection with  all  other  evidence  in  the  case 
bearing  on  whether  the  flight,  if  he  fled,  was 
caused  by  a  conscious  guilt  or  by  other  circum- 
stances." Beld  erroneous,  as  on  the  weight  of 
evidence. 

3.  Where  defendant  testified  that  deceased 
was  about  to  draw  a  pistol  when  he  shot  him, 
the  admission  of  testimony  of  a  witness,  who 
arrived  at  the  scene  of  the  killing  shortly  there- 
after, that  the  companion  of  deceased  sent 
him  to  the  home  of  deceased  to  get  his  pistol, 
though  hearsay,  was  not  reversible  error,  since 
the  state  had  a  right  to  offset  defendant's  tes- 
timony by  showing  that  deceased  was  nn- 
armed. 

4.  Where  the  evidence  shows  that  it  may 
hare  appeared  to  defendant  that  he  was  in 
danger  of  his  life  or  of  serious  bodily  harm 
from  more  assailants  than  one,  acting  together, 
an  instruction  on  self-defense,  failing  to  charge 
that  defendant  had  a  right  to  defend  against 
both  assailants,  is  erroneous. 

Appeal  from  district  court,  EI  Paso  coun- 
ty; A.  M.  Walthall,  Judg& 

Fayette  Seeley  was  convicted  of  murder 
In  the  second  degree,  and  he  appeals.  Re- 
versed. 

Edwards  &  Edwards  and  Seymour  Thur- 
mond, tor  appellant  W.  A.  H.  MlUer  and 
Robt.  A.  Johu,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  mm-der  in  the  second  degree,  and  bis 
punishment  assessed  at  15  years'  confinement 
in  the  penitentiary.  Exception  was  reserv- 
ed to  the  court's  charge  on  self-defense, 
which  portion  of  the  charge  is  as  follows: 
"If  from  the  evidence  you  believe  that  de- 
fendant killed  said  Robert  L.  Hall,  but 
furtlier  believe  that  at  the  time  of  so  doing 
deceased  had  made  an  attack  on  talm,  which 
from  the  manner  and  character  of  it,  and 
the  relative  strength  of  the  parties,  and  de- 
fendant's knowledge  of  the  character  and 
disposition  of  the  deceased,  caused  him  to 
have  a  reasonable  expectation  or  fear  of 
death  or  serious  bodily  injury,  and  that, 
acting  under  such  reasonable  expectation 
or  fear,  defendant  killed  deceased,  theb  you 
should  acquit  And  if  deceased  was  armed 
at  the  time  be  was  killed,  and  was  making 
such  attack  on  defendant  and  if  the  weapon 
used  by  him,  and  the  manner  of  its  use,  was 
such  as  were  reasonably  calculated  to  pro- 
duce death  or  serious  bodily  harm,  then  the 
law  presumes  the  deceased  intended  to  mur- 
der or  aimed  to  Inflict  serious  bodily  injury 
upon  defendant"  This  charge  makes  defend- 
ant's right  of  self-defense  depend  upon  an 


actual  attack  then  made  on  him  by  deceased, 
and  not  upon  the  deadly  or  dangerous  at- 
tack about  to  be  made  upon  blm.  There  it 
no  evidence  showing  deceased  had  made  an 
attack  on  defendant  The  immediate  facts 
disclose  that  deceased  got  up  from  the  din- 
ner table,  and  said  to  defendant:  "I  hear 
that  you  are  making  some  talk  against  me, 
and  I  hear  that  you  are  going  to  swear 
that  I  have  been  killing  XT  horses.  Ton 
know  that  I  never  killed  but  one  old  gray 
mare,  and  if  you  swear  that  I  killed  any 
more  I  will  kljl  you."  Defendant  denied 
making  such  statement  and  Herring,  a 
nephew  of  deceased,  then  said:  "Tea;  that 
man  told  me  that  you  and  that  son  of  a 
bitch  Stetson  are  going  to  swear  that;"  and 
defendant  Jerked  his  pistol,  and  shot  Hall, 
and  turned  and  shot  witness  through  the 
left  arm.  Deceased  was  about  fifteen  feet 
from  appellant  when  he  was  shot  Her- 
ring was  about  the  same  distance.  The 
man  referred  to  by  Herring  as  communicat- 
ing the  statement  to  him  was  Anderson. 
According  to  some  of  the  witnesses,  when 
deceased  made  the  statement  above  mention- 
ed he  had  either  picked  up  a  piece  of  iron 
some  three  feet  long,  an  eighth  of  an  inch 
in  thickness,  and  three-fourths  of  an  inch 
in  width,  or  was  in  the  act  of  picking  It 
up,  and  It  was  at  this  particular  Juncture 
that  deceased  fired  the  fatal  shot  The 
charge  referred  to  submits  the  case  upon 
the  theory  that  deceased  had  made  an  at- 
tack on  defendant  This  assumption  is  un- 
warranted, and  turned  the  Issue  of  self- 
defense,  not  upon  apparent  danger,  but  upon 
the  fact  that  deceased  had  then  made  an 
attack.  This  charge  has  been  condemned 
as  erroneous.  Phlpps  v.  State  (Tex.  Cr. 
App.)  81  S.  W.  400;  Id..  31  S.  W.  K7; 
Stewart  v.  State,  40  Tex.  Cr.  R.  649,  61  8.  W. 
907. 

With  reference  to  flight  of  defendant  the 
court  instructed  the  Jury:  "The  state  has  of- 
fered evidence  tending  to  show  fiight;  that  is. 
that  immediately  after  the  alleged  homicide 
defendant  left  the  state  of  Texas,  and  went 
to  the  territory  of  New  Mexico.  You  are 
Instructed  that  such  testimony  was  admit- 
ted as  tending  to  show  conscious  guilt  of 
the  offense  for  which  he  Is  now  on  trial, 
and  you  will  consider  It  for  no  other  pur- 
pose; and  you  will  consider  said  evidence, 
in  connection  with  all  the  other  evidence  in 
the  case.  In  determining  whether  the  fllglit, 
If  he  fled,  was  caused  by  conscious  gnilt 
or  by  other  circumstances."  Elxception  was 
reserved  to  this  charge  on  the  ground  that 
it  was  on  the  weight  of  the  evidence.  The 
exception  is  well  taken.  The  charge  is  npon 
the  weight  of  the  evidence.  Clark  v.  State 
(Tex.  Or.  App.)  86  8.  W.  278;  Santee  v.  State 
(Tex.  Cr.  App.)  37  8.  W.  436. 

The  state  was  permitted  to  show  by  the 
witness  Mcintosh  that  he  arrived  at  tbe 
scene  of  the  trouble  shortly  after  the  klIlliiK> 
and  after  appellant  had  taken  his  departure, 
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and  remained  for  a  short  time,   and   was 
then  sent  by  the  witness  Herring  to  the 
home  of  deceased,  some  two  miles  distant, 
(or  the  purpose  of  bringing  Herring's  pistol 
to  him  at  the  place  of  the  difficulty.    He 
was  told  by  Herring  where  the  pistol  could 
be  found,  and  It  was  found  as  stated.    He 
knew  notlilng  of  the  whereabouts  of  the  pis- 
tol,  except   as   lnf<«med   by   Herring.     Ex- 
ception was  reserved  to  this,  on  the  ground 
that  It  was  hearsay.    The  conversation  oc- 
corring    between    Mcintosh    and    Herring 
would  perhaps  be  hearsay.     Still,  under  the 
(acts,  we  do  not  believe  It  was  of  sufficient 
importance  to  require  a  reversal  of  the  Judg- 
ment upon  this  ground.    The  state  proved 
by  Herring  at  the  time  he  was  shot  his 
pistol  was  at  Hall's  residence,  some  two 
miles  away.    It  was  legitimate  and  proi>er 
to  introduce  this  testimony.    Defendant  tes- 
tified, and  It  was  part  of  his  defensive  theory, 
that  he  thought  that  Herring  and  Hall,  in 
combination,  intended  to  1(111  or  inflict  serious 
bodily  injury  on  him;  and  in  this  connec- 
tion testified  that  Herring  made  a  demon- 
stration as  if  to  draw  a  pistol,  thus  setting 
up  apparent  danger  from  that  direction.    To 
meet  this,  the  state  had  the  right  to  prove 
that  Hall  was  unarmed,  and  that  his  pistol 
was  two  miles  away,  at  Hall's  ranch.    It 
was  a  fact  that  could  be  proved  by  Mcin- 
tosh tbat  shortly  after  the  difficulty,  and 
before  Herring  had  the  opportunity  of  con- 
veying the  pistol  to  the  ranch,  the  pistol 
wag  at  the  ranch;  and  the  mere  fact  tbat 
he  requested  Mclntosb  to  go  for  the  pistol. 
If,  strictly  speaking,  it  is  hearsay,  was  6f 
such  small  moment  that  it  would  not  require 
a  reversal  of  the  Judgment,  conceding  the 
admission  of  this  statement  to  be  erroneous. 
Bxc^lon    was   reserved   to   the   court's 
charge  on  self-defense,  because  it  failed  to 
instruct  the  Jury  that  appellant   had   the 
light  to   defend  as   well   against    Herring 
as  against  deceased.    In  addition  to  what 
has  \)eax  heretofore  stated  as  to  the  (acts 
ocrurrlog  immediately  preceding  and  at  the 
time  of  the  difficulty,  defendant  himself  tes- 
tified:   "While  we  were  waiting.  Hall  and 
Herring    rode     up.      Hall    ate   his    dinner. 
Then  walked  up  to  me,  and  said:    'Seeley, 
I  understand  that  yon  are  going  to  swear 
that  I. have  been  killing  XT  horses,  and  if 
yon  do  swear  that  I  will  kill  yon.    You 
know  that  I  haven't  killed  but  one  old  gray 
mare.'    I  replied,  'I  don't  know  about  fhat' 
'nien  Herring  spoke  up,  and  said,  'Here  is 
Lom  Anderson  here;  he  said  that  you-«nd 
that  son  of  a  bitch  Stetson  were  going  to 
(wear  that^  and  I  saw  bis  eyes  turn  toward 
HalL  and  he  [Herring]  threw  his  hand  be- 
hind him,  as  If  to  draw  a  weaxMu,  and  as 
I  tamed  my  eyes  to  Hall  I  saw  him  readt 
tot  the  Iron  that  was  on  the  ground.    At 
tbat  I  Jumped  to  my  feet,  and  shot  him,  and 
turned  and  shot  Herring.     In  reply  to  Hall, 
I  laid,  'I  don't  know  so  much  about  it.'   That 
wu  before  Herring  spoke  up,, and  It  was 


all  that  1  said  at  the  time.  My  attention 
was  directed  to  Herring  by  this  remark. 
My  attention  was  then  directed  to  Hall,  be- 
cause I  saw  Herring  cast  his  eyes  on  Hall. 
Hall  was  then  reaching  for  the  iron,  and 
had  reached  It.  He  got  the  iron.  When 
Hall  began  talking  to  me,  I  was  squatting 
down.  I  got  out  of  tbat  position  when 
Hall  started  with  the  iron,  and  drew  my 
pistol  out  of  the  .waistband  of  my  pants. 
While  Hall  was  talking  to  me  I  was  in  a 
squatting  position,  with  my  hands  on  ray 
lap;  was  in  the  same  position  when  I  threw 
my  eyes  from  Herring  to  HalL  It  was 
then  I  saw  Hall  reaching  (or  the  Iron,  and 
I  then  reached  for  my  six-shooter.  From 
the  time  I  looked  from  Herring  to  Hall,  un- 
til Hall  reached  for  the  iron  and  I  pulled 
my  Biz-shooter,  It  could  not  have  been  a 
second." 

Where  there  are  more  assailants  than  one, 
the  slayer  has  the  right  to  act  on  the  demon- 
strations o(  either,  and  to  kill  either,  if  It 
reasonably  appear  to  him  that  they  were 
present,  acting  together,  to  take  his  life 
or  do  him  serious  bodily  harm.  For  colla- 
tion of  authorities,  see  White's  Ann.  Pen. 
Code,  i  1175.  If  It  appeared  to  appellant 
that  he  was  In  danger  of  his  life  or  of  serious 
bodily  Injury  at  the  hands  of  Hall  and  Her- 
ring, this  phase  of  the  law  should  have  been 
given  In  the  charge.  The  issue  was  present- 
ed by  the  testimony,  and  should  have  been 
given,  and  this  omission  was  error  on  the 
part  of  the  court.  For  the  reasons  indicat- 
ed, the  Judgment  is  reversed,  and  the  cause 
remanded. 


PENA  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    May  22, 
1901.) 

CRIMINAI,    UIW— ASSAXTLT   WITH    INTENT    TO 
MURDBR— INDICTMENT— INSTKUOTIONS. 

1.  Where  an  indictment  charged  assault  with 
Intent  to  murder,  bat  did  not  state  the  particu- 
lar means  by  which  the  assault  was  commit- 
ted, a  charge  that  the  jury  should  convict  the 
defendant,  if  they  believed  that  he  committed 
the  assault  with  the  intent  to  murder  prosecu- 
tor "by  the  means  charged  in  the  jndictmeut," 
merely  instructed  the  jury  to  convict  defendant 
if  they  found  him  guilty  as  charged  in  the  in- 
dictment, and  was  not  erroneous. 

2.  Where  defendant  was  one  of  a  mob,  and 
while  ao  associated  committed  the  assault 
charged,  an  instruction  that,  if  some  other 
member  of  the  mob  made  the  assault  al- 
leged, defendant  could  not  be  convicted  for  the 
act  of  such  other  person,  was  more  favorable 
to  defendant  than  to  the  state,  and  not  error  of 
which  he  can  complain. 

Appeal  from  district  court,  Webb  county; 
A.  L.  McLane,  Judge. 

Manuel  Pena  was  convicted  of  assault 
with  Intent  to  murder,  and  he  appeals.  Af- 
firmed. 

Coopwood  &  Coopwood,  for  appellant 
Bobt  A.  John,  Asst.  Atty.  Gen.,  for  the 
State. 
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HBNDEBSON,  J.  Appellant  was  convict- 
ed of  an  assault  with  intent  to  murder,  and 
his  punishment  assessed  at  confinement  In 
the  penitentiary  for  a  term  of  three  years; 
hence  this  appeal. 

Motion  for  new  trial  calls  in  question  the 
charge  of  the  court  in  some  respects.  For 
instance,  appellant  strenuously  objects  to 
that  portion  of  the  charge  which  instructed 
the  Jury,  "if  they  believed  from  the  evidence 
that  appellant  assaulted  said  Barthelow 
with  the  Intent  then  and  there  to  kill  and 
murder  him  by  the  means  charged  In  the 
indictment,  then  find  him  guilty,"  etc.  The 
contention  is  that  the  indictment  is  general, 
and  stated  no  particular  means;  therefore 
the  charge  was  misleading  and  confusing. 
While  it  Is  true  the  indictment  did  not  set 
out  the  facts  constituting  the  offense,  it 
did  allege,  in  accordance  with  the  forms  of 
law,  an  assault  with  Intent  to  murder,  and 
under  it  the  testimony  adduced  was  admis- 
sible. The  charge  in  the  indictment  embra- 
ces the  facts  proven,  and  the  effect  of  the 
charge  was  to  tell  the  Jury  that  the  indict- 
ment charged  an  assault  with  intent  to 
murder,  and  if  they  believed  defendant 
guilty  beyond  a  reasonable  doubt,  as  char- 
ged, then  to  so  find.  In  this  there  was  no 
error. 

Appellant  complains  of  that  portion  of  the 
charge  which,  in  substance.  Instructed  the 
Jury  that  if  during  the  m616e  or  dllBculty 
some  other  person  made  an  assault  on  Bar- 
thelow, or  any  other  person,  they  could  not 
hold  appellant  responsible  therefor,  as  be 
could  not  be  convicted  for  the  acts  of  sncb 
other  person  or  persons,  and  that  the  evi- 
dence was  admitted  solely  as  a  part  of  the 
res  gestae,  and  to  determine  the  motive  or 
intent  of  appellant  in  case  they  found  he 
assaulted  Barthelow.  We  think  this  charge 
was  rendered  necessary  on  behalf  of  appel- 
lant from  the  facts  in  this  case,  unless  he 
was  to  be  held  liable  for  what  some  other 
person  in  the  mob  may  have  done.  If  the 
charge  criticised  had  not  been  given,  ap- 
pellant might  have  complained,  and  we 
should  then  have  been  confronted  with  the 
questlMi  as  to  whether,  under  the  proof,  he 
was  responsible  for  the  acts  of  others  of 
the  mob.  But  the  court  limited  this  feature, 
so  far  as  it  affected  him  as  being  a  guilty 
participant  in  the  assault  made  by  some 
others  of  the  mob  than  himself.  We  are 
rather  inclined  to  believe,  under  the  circum- 
stances of  this  case,  be  might  have  been 
held  responsible  for  the  acts  of  another. 
However,  he  cannot  cdmplain  when  the  court 
limited  this  testimony  as  to  him. 

What  we  have  said  above  also  applies 
to  that  part  of  the  charge  with  reference 
to  appellant's  shooting  at  Pierce,  and  not 
Barthelow.  There  is  some  testimony  sug- 
gesting tills,  and  the  court,  out  of  abund- 
ant caution,  instructed  the  Jury  they  could 
not  convict  appelLint  if  be  fired  at  Pierce, 
and  not  at  Barthelow. 


We  have  examined  (be  reoonl.  and  the 
evidence  amply  supports  the  verdict  Two 
or  three  witnesses  testify  to  circomitance* 
that  strongly  indicate  appellant  flgcd  at 
Bailhelow,  and,  in  addition  to  this,  another 
witness  swears  positively  to  seeing  appellant 
fire  the  shot  at  Barthelow.  There  is  no  pre- 
tense that  the  shooting  was  Justifiable.  On 
the  contrary,  appellant's  sole  defense  ap- 
pears to  have  been  that  he  did  not  fire  the 
shot  at  Barthelow.  The  proof  establishes  that 
he  was  not  only  a  part  of  the  mob  to  prevent 
the  ofilcers  removing  the  smallpox  patients 
to  the  hospital,  but  actively  participated, 
and  shot  at  one  of  the  officers,  wboae  atten- 
tion at  the  time  was  attracted  in  anotlier 
direction.  We  think  the  verdict,  under  the 
circumstances,  was  exceedingly  lenient 
There  being  no  error  in  the  record,  the  Judg- 
ment is  afiirmed. 


CHAVABRIA  v.  STATE. 
(Court  of  Crimiaal  Appeals  of  Texas.    Hay  22, 

leOL) 
PERJURY  —  INDICTM'KNT—BDFnCIENCT— CON- 
TINUANCE—ABSENT  WITNESS— WITNESSES- 
CREDIBILITY  —  CROSS-EXAMINATION  —  EVI- 
riENCB  —  INSTRUCTIONS  —  DEFINITION  OF 
WORD  BY  COURT— QUESTION  FOR  JURY. 

1.  An  indictment  for  perjury,  allefdng  th«t 
defendant  deliberately  and  willfully  swore 
falsely,  is  sufiicient,  though  it  failed  to  state, 
in  positive  terms,  the  falsit;^  of  the  allegeil 
statement  at  the  time  of  making  it. 

2.  On  indictment  for  perjury,  it  is  snfEdent 
to  allege  that  the  false  statement  on  which  vac- 
jury  is  assigned  was  material,  without  alleg- 
Ine  extraneous  facts  to  show  the  materiality. 

8.  Where  the  evidence  of  a  witness,  to  pro- 
cure whose  attendance  a  continuance  is  prayed, 
is  not  inconsistent  with  the  theory  of  the  prose- 
cution as  developed  by  the  evidence,  and,  in  the 
light  of  orerwhelming  evidence,  is  probably  on- 
true,  the  overruling  of  the  motion  for  such  con- 
tinuance is  not  reversible  error. 

4.  Where  it  appears  that  a  witness  in  a  per- 
jury prosecution,  to  procure  Whose  attendance 
a  continuance  is  prayed,  is  sick,  and  had  been 
for  two  months,  and  is  getting  worse,  a  refusal 
to  grant  such  continuance  is  not  improper. 

5.  The  state,  on  cross-examination  of  one  of 
defendant's  witnesses,  is  entitled  to  ask  and  re- 
quire such  witness  to  answer  whether  he  bad 
not  previously  been  convicted  of  perjury,  in  or- 
der to  show  such  witness'  credibility. 

0.  Failure  to  limit  in  the  charge  the  effect 
of  evidence,  as  to  a  witness  having  previously 
been  convicted  of  perjury,  is  not  error,  where 
the  testimony  could  not  possibly  have  been 
used  to  the  defendant's  injury,  or  considered 
by  the  Jury  for  any  purpose  except  aai  affecting 
the  witness'  credibility. 

7.  On  a  prosecution  for  perjury,  an  instruc- 
tion that  in  such  prosecutions  no  person  can  be 
convicted,  except  on  the  testimony  of  two  cred- 
ible witnesses,  or  of  one  such  witness,  corrobor- 
ated strongly  by  other  evidence,  as  to  the  falsity 
of  the  defendant's  statement  under  oath,  is  co^ 
rect. 

8.  It  is  not  necessary  for  the  court,  after 
givintf  such  instructiQn,  to  define  the  word 
"credible,"  since  it  is  a  word  of  ordinary  sig- 
nificaace,  and  can  be  readily  understood  by  the 
average  juror. 

9.  In  a  perjury  prosecution,  the  court  will 
not  decide  the  credibility  of  a  witness  as  a 
predkate  for  the  introduction  of  lint  witness. 
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inch  credibility  being:  for  the  jury,  the  court 
passing  on  the  witness'  competency. 

Appeal  from  district  court,  Webb  county; 
A.  Li.  McLane,  Judge. 

Eugenic  Chavarrla  was  convicted  of  per- 
jury, and  he  appeals.    Affirmed. 

Coopwood  &  Coopwood,  for  appellant 
Robt.  A.  Jobn,  ABst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
perjury,  and  his  punishment  assessed  at  two 
years'  confinement  In  the  penitentiary. 

The  charging  part  of  the  indictment  is  as 
follows:   "That  on  or  about  the  27 th  day  of 
February,  A.  D.  1900,  In  the  county  of  Webb 
and  state  of  Texas,  In  the  district  court  for 
said  county,  then  in  session,  and  of  which 
said  court  A.  L.  McLane  was  then  and  there 
the  duly-qualified  Judge,  there  was  pending 
a  certain  criminal  Judicial  proceeding,  where- 
in the  state  of  Texas  was  the  plaintiff,  and 
one  Anatollo  Blanco  was  defendant,  wherein 
the  said  Anatollo  Blanco  was  duly  and  legal- 
ly charged  by  indictment  with  having,  in  the 
county  of  Webb  and  state  of  Texas,  on  or 
about  the  14th  day  of  October,  A  D.  1899, 
with  malice  aforethought,  killed  Lazaro  Par- 
edes  by  shooting  him  with  a  pistol,  and  of 
which  said  Judicial  proceeding  said  court  had 
then  and  there  Jurisdiction,  and  wherein  Is- 
sue was  then  and  there  Joined  between  the 
said  state  of  Texas  and  the  said  Anatollo 
Blanco,  before  the  said  Judge  and  the  Jury, 
duly  organized  to  try  said  issue;    and  Bn- 
genio  Chavarrla  did  then  and  there  personal- 
ly appear  before  said  court  and  did  then  and 
there  take  his  corporal  oath,  and  was  duly 
m-om  aa  a  witness  in  said  cause,  said  oatii 
being  then  and  there  duly  administered  to 
bini  by  Sam  Bratton,  the  clerk  of  said  court 
who  was  then  and  there  authorized  by  law  to 
administer  the  same,  and  which  said  oath 
was  required  by  law,  and  was  necessary  for 
the  ends  of  public  Justice;  whereupon  It  then 
and  there  became  and  was  a  material  issue, 
before  said  Judge  and  Jury  in  the  trial  of 
said  Judicial  proceeding,  under  what  circum- 
stances the  said  Anatollo  Blanco  shot  the 
nld  Laxaro  Paredes;   and  the  said  Eugenlo 
Cbararrla  did  then  and  there,  before  said 
ludge  and  Jury,  upon  the  trial  of  said  cause, 
under  the  sanction  of  said  oath,  administered 
to  him  as  aforesaid,  willfully  and  deliber- 
ately state  and  testify  that  the  said  Anatollo 
Blanco  shot  the  said  Lazaro  Paredes  while 
he,  the  said  Paredes,  was  advancing  upon 
Uni,  the  said  Blanco,  with  a  knife  in  his 
luiid.  and  was  attempting  to  stab  him,  the 
Mid  Blanco,  and  wliich  statement  was  ma- 
terial to  the  issue  of  said  cause;    whereas, 
in  truth  and  in  fact,  the  said  Paredes  was 
leaning  against  a  post  when  shot  by  the  said 
Blanco,  and  said  Paredes  was  not  advancing 
upon  said  Blanco  with  a  knife  when  shot 
by  the  said  Blanco,  and  said  Paredes,  when 
ibot  hy  said  Blanco,  was  not  attempting  to 


stab  the  said  Blanco;  which  said  statement 
so  made  by  the  said  Eugenlo  Chavarrla,  as 
aforesaid,  was  willfully  and  deliberately 
false,  and  the  said  Eugenlo  Chavarrla  knew 
the  same  to  be  false  when  he  made  It 
against  the  peace  and  dignity  of  the  state." 

Appellant  made  a  motion  to  quash  the  in- 
dictment, because  it  failed  to  state  In  positive 
terms  the  falsity  of  the  alleged  statement 
at  the  time  the  statement  was  made  by  ap- 
pellant. As  contended  by  appellant  this  was 
held  by  us  to  be  fatal  error  in  State  v.  Pow- 
ell, 28  Tex.  626.  This  case,  however,  was 
ovemiled  by  Fergurson  v.  State  (Tex.  Or. 
App.)  35  S.  W.  369. 

His  second  ground  is  that  same  does  not 
allege  such  extraneous  facts  as  would  show 
the  materiality  of  the  false  statement.  We 
do  not  think  the  Indictment  Is  subject  to  this 
criticism,  and  is  sufficient  in  every  respect 
Washington  v.  State,  22  Tex.  App.  26,  3  S. 
W.  228;  I'artaln  v.  State,  22  Tex.  App.  100, 
2  S.  W.  854;  Kitchen  v.  State,  26  Tex.  App. 
166,  9  S.  W.  461;  SIsk  v.  State,  28  Tex.  App. 
432,  13  S.  W.  647;  WlUson,  Or.  Forms,  No. 
122;  White's  Ann.  Pen.  Code,  S  835. 

Application  for  continuance  was  made  for 
the  want  of  the  tesUmony  of  a  witness,  by 
whom  he  expected  to  prove  that  the  absent 
wltneAs  was  at  home,  on  the  south  side  of 
the  street  in  the  town  of  Laredo,  on  which 
street  deceased,  Lazaro  Paredes,  was  shot, 
her  door  being  wltliin  eight  feet  of  the  post 
against  which  Paredes  was  leaning  when  the 
shot  was  fired,  and  no  shot  was  fired  there, 
but  she  heard  a  shot  at  a  remote  distance 
from  her  house,  and  not  in  front  of  It;  that 
no  one  entered  her  house  at  that  time;  and 
that  Carlos  De  Leon  did  not  go  Into  her  house 
or  enter  her  door  that-  night  We  do  not 
think  this  testimony  is  either  material,  or 
probably  true,  in  the  light  of  the  record  be- 
fore us,  since  the  overwhelming  evidence 
shows  the  shot  was  fired  In  front  of  her 
house.  Her  opinion  as  to  the  location  of  the 
shot  would  not  be  inconsistent  with  appel- 
lant's guilt  Slade  y.  State,  29  Tex.  App. 
381,  16  S.  W.  253.  The  blU  further  shows 
that  the  witness  was  sick,  and  had  been  for 
two  months,  and  was  getting  worse.  A  re- 
fusal of  a  continuance  on  account  of  an  ab- 
sent witness  Is  proper,  when  it  is  doubtful 
If  the  witness  can  ever  be  secured.  O'Toole 
V.  State  (Tex.  C*.  App.)  51  a  W.  244. 

Over  appellant's  objection,  the  court  per- 
mitted the  state  to  ask  the  defense  witness 
Garcia  If  he  bad  not  tteen  convicted  of  per- 
jury at  the  January  term,  1900,  of  the  court. 
This  testimony  was  admissible,  touching  the 
credibility  of  the  witness.  Nor  did  the  court 
err  in  refusing  to  limit  the  same  in  his 
charge,  as  it  could  not  possibly  have  been 
used  to  the  detriment  of  appellant  or  con- 
sidered by  the  Jtiry  for  any  purpose,  except 
as  affecting  the  credibility  of  the  witness 
Garcia.  Strang  v.  State,  32  Tex.  Cr.  R.  229, 
22  S.  W.  680;  Leeper  v.  State,  29  Tex.  App. 
CO,  14  S.  W.  396;  Sullivan  t.  State,  31  Tex 
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Appellant  Insists  In  three  special  charges 
that  the  court  should  apply  a  role  as  to  the 
quantum  of  evidence  In  perjury  cases  direct- 
ly to  certain  witnesses.  On  this  Issue  the 
court  charged  the  Jury  as  follows:  "In  trials 
for  perjury,  no  person  shall  be  convicted  ex- 
cept upon  the  testimony  of  two  credible  wit- 
nesses, or  of  one  credible  witness  corroborat- 
ed strongly  by  other  evidence  as  to  the  falsity 
of  the  defendant's  statement  under  oath; 
*  *  *  and  you  further  find  that  such 
statement  has  been  proved  false  by  the  tes- 
timony of  two  credible  witnesses,  or,  If 
one  of  the  witnesses  Is  credible,  then  that 
be  has  been  strongly  corroborated  by  other 
evidence  as  to  the  falsity  of  such  statement" 
We  think  these  excerpts  from  the  charge  of 
the  court  present  all  the  law  applicable  to 
this  matter.  It  Is  not  necessary  for  the 
court  to  define  the  word  "credible,"  ordina- 
rily. While  it  is  not  Improper  to  do  so,  still 
It  is  a  word  of  ordinary  Import  and  signifi- 
cance, and  can  be  readily  understood  and 
comprehended  by  the  average  Juror. 

Appellant's  counsel  in  his  oral  -argument 
strenuously  Insisted  the  court  should  decide 
the  credibility  as  a  predicate  for  the  intro- 
duction of  the  witness.  The  court  passes  on 
the  competency  of  the  witness,  and  the  cred- 
ibility Is  for  the  Jury.  We  have  carefully 
reviewed  appellant's  assignments  of  error, 
and  find  no  error  In  the  record.  The  Judg- 
ment Is  affirmed. 


GRUBB  V.  STATE. 

(Court  of  Oriminal  Appeals  of  Texas.    May  22, 
190L) 

HOHICIDB  —  SELF-DEFBNSE  —  INSTRUCTIONS 

— DYINO  DECLARATIONS— ADMISSIBIL- 

ITT— RES    QBSTiB— PLAT. 

1.  Defendant  and  deceased  were  brothers-la- 
law,  and  deceased's  wife  had  ceased  to  live  with 
him,  aad  had  returned  to  her  father's  home. 
Deceased  had  made  threats  against  defendant's 
entire  family,  and  on  the  night  of  the  homi- 
cide defendant  shot  deceased  as  he  was  crawl- 
ing towards  defendant's  hoase.  Held,  that 
where  the  court  charged  that  defendant  had  a 
right  to  defend  himaelf  and  any  member  of  his 
family  from  an  apparent  danger,  and  from  the 
suppsod  attack  of  deceased,  it  cannot  be  con- 
tended that  the  court  erred  in  refusing  to  in- 
struct on  the  question  of  self-defense. 

2.  Deceased  and  his  wife,  who  was  a  sister 
of  defendant,  had  ceased  to  live  together,  and 
she  had  returned  to  her  father's  home.  On  the 
night  of  the  homicide  defendant  shot  de- 
ceased as  he  was  crawling  towards  defendant's 
house.  When  deceased  was  making  his  dying 
declaration,  the  county  attorney  asked  if  de- 
fendant was  nearer  to  him  when  the  shot  wan 
fired  than  when  he  first  saw  defendant,  and 
the  deceased  answered  that  he  was  10  or  12 
feet  nearer.  Held,  that  the  question  was  ad- 
missible as  part  of  the  transaction,  and  was 
not  objectionable  because  it  was  in  response 
to  a  question  b.v  the  county  attorney. 

3.  Where  defendant  shot  deceased  as  the  lat- 
ter was  crawling  towards  defendant's  house, 


and  defendant  testified  that  he  hailed  deceased, 
and  the  latter  made  a  move  as  if  to  draw  a  pis- 
tol, deceased's  dying  declaration  that  he  bad 
no  weapon  was  admissible  as  a  part  of  the  res 
gestse. 

4.  Where  deceased  had  threatened  the  mem- 
bers of  defendant's  family,  and  on  the  nicbt 
of  the  homicide  defendant  shot  deceased  while 
the  latter  was  crawling  through  defendaot'i 
yard  towards  the  house,  a  plat  of  the  premises, 
made  by  deceased  in  explanation  of  his  dyiag 
declaration,  was  properly  admitted  in  evidence. 

Appeal  from  district  court,  Hamilton  coun- 
ty; W.  J.  Oxford,  Judge. 

Sam  Grubb  was  convicted  of  manslaugh- 
ter, and  he  appeals.    Affirmed. 

J.  C.  Main  and  Eldson  &  Eldson,  for  ap- 
pellant. H.  N.  Graves  and  RobL  A.  John, 
Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  manslaughter,  and  bis  punishment  as- 
sessed at  two  years'  confinement  in  the  peni- 
tentiary. 

He  requested  several  Instructions  present- 
ing self-defense,  and  reserved  an  exception 
to  the  court's  charge  on  this  Issue.    In  re- 
gard to  this  the  record  discloses  that  deceas- 
ed was  a  brother-in-law  of  defendant,  bavh)!; 
married  his  sister  some  six  years  prior  to  tti<^ 
homicide;   that  prior  to  the  difficulty  deceas- 
ed and  his  wife  had  separated,  and  at  the 
time  of  the  homicide  she  was  living  In  her 
father's  residence;   that  enmities  and  bitter 
feelings  were  engendered  by  reason  of  thes< 
matters  between  the  parties,  and  deceased 
had  made  threats  against  the  entire  Gmbb 
family,  especially  his  father-in-law.     On  the 
night  of  the  homicide,  appellant  and  an  un- 
married  sister   and    deceased   attended   the 
same  church,  and  some  half  hour  after  tbe 
services  deceased  was  in  the  yard,  crawlinf 
towards  the  residence  of  his  fatber-ln-law. 
His  dying  declaration  shows  that  as  he  was 
passing  along  the  street  near  the  residence, 
he  saw  a  light  in  the  room  occupied  by  hia 
wife  and  children,  and  he  immediately  got 
over  the  fence,  and  was  crawling  In  the  di- 
rection of  her  room.    As  be  was  approacli- 
Ing  the  house,  he  saw  his  father-ln-law  and 
appellant  (who  also  resided  there)  standing 
near  the  chimney  on  that  aide  of  the  honse 
which  he  was  approaching.    Appellant  bail- 
ed him.    He  turned  to  run,  and  was  fatall; 
shot  in  the  back  by   appellant    Appellant 
testified  that  his  father  was  not  with  him  at 
the  time  of  the  shooting;  that  he  saw  deceas- 
ed crawling  In  the  yard,  and  hailed  blm: 
that  deceased  made  a  move  as  If  to  pull  bis 
pistol,  and  he  (appellant)  fired.     From  sev- 
eral witnesses  threats  were  shown  to  bare 
been  made  by  deceased  against  his  fatber- 
in-law,  as  well  as  the  entire  Grubb  famil.v. 
The  court  charged  the  jury  with  reference  to 
the  defense  by  appellant  of  himself  from  ap- 
parent danger,  as  well  as  from  tbe  standpoint 
of  threats;    and,   further,  that  he  had  tbe 
right  to  defend  against  the  attack  or  sup- 
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posed  attack  by  deceased  on  any  member  of 
the  Gmbb  family.  Aa  \re  understand  the 
testimony,  these  were  the  Issnee;  and  the 
court* B  charge  presented  them  favorably  to 
appellant  There  was  no  testimony  showing 
an  Intent  on  the  part  of  deceased  to  do  any 
act  other  than  to  carry  out  or  put  into  execu- 
tion the  threat  to  take  the  life  of  some  mem- 
ber of  the  Orubb  family.  If  he  was  a  mere 
trespasser,  as  above  stated,  and  simply  for 
this  reason  api>ellant  shot,  then  his  offense 
would  not  be  of  less  grade,  under  the  circum- 
stances of  this  case,  than  manslaughter.  Of 
tills  offense  he  was  convicted,  and  given  the 
miulmnm  punishment 

Objection  wag  urged  to  the  admission  of 
tlie  dymg  declaration:  First,  for  want  of  a 
sufficient  predicate;  second,  the  declaration 
was  in  response  to  questions  asked  by  the 
county  attorney,  and  was,  therefore,  not  vol- 
untary. Some  of  the  objections  set  out  In 
the  bill  the  court  certifies  were  not  urged 
when  the  declaration  was  admitted.  It  Is, 
therefore,  not  necessary  to  consider  them. 
The  county  attorney  asked  deceased,  while 
making  his  dying  declaration,  this  questio'h: 
Whether  or  not  Ombb  approached  him  from 
the  time  he  (Anderson)  first  saw  Orubb  until 
the  first  shot  was  fired.  The  answer  was, 
"Sam  Grubb  came  10  or  12  feet  nearer  where 
I  was  at  the  time  he  shot  than  be  was  at  the 
time  I  first  saw  him."  The  court  certifies 
this  matter  was  not  objected  to  at  the  time 
it  was  offered.  However,  we  believe  the  tes- 
timony was  admissible,  even  had  exception 
been  properly  reserved.  It  was  a  part  of  the 
difficulty  itself;  it  was  in  explanation  of  the 
matters  Immediately  environing  the  killing, 
and  therefore  admissible.  So  with  reference 
to  that  portion  of  the  declaration,  in  which 
the  declarant  stated,  "I  had  no  weapons  with 
me  of  any  kind  ^cept  my  pocketknite,  which 
was  In  my  pocket"  It  was  contended  by 
appellant  that  deceased  made  a  demonstra- 
tion as  if  to  draw  a  pistol  or  some  weapon, 
which  left  the  impression  upon  his  mind  that 
his  life  was  In  danger.  This  was  an  act  by 
deceased,  or  It  was  in  relation  to  an  act  or 
(opposed  act  by  deceased,  at  the  time  enter- 
hig  into  the  dtfllculty,  and  was  the  deceased's 
statement  of  this  portion  of  the  difficulty 
which  led  to  the  killing.  It  was  res  gestse, 
a  part  and  parcel  of  the  matter,  and  explana- 
tory of  the  immediate  facts. 

The  introduction  of  the  plat  of  the  Imme- 
diate scene  of  the  killing  was  proper  as  a 
part  of  the  dying  declaration.  It  showed  the 
immediate  surroundings  and  premises  where 
the  killing  occurred.  If  a  correct  plat,  it 
wag  admissible  whether  a  part  of  the  dying 
declaration  or  not,  and  It  would  make  no 
differaice  who  made  the  plat.  The  mere  fact 
that  deceased  made  It  and  connected  it  with 
and  In  explanation  of  his  dying  statement, 
would  not  be  ground  for  excluding  It.  We 
believe  the  testimony  supports  the  convic- 
tion.  The  Judgment  Is  affirmed. 


MASSINGILL  v.  STATB.1 

(Court  of  Oriminal  Appeals  of  Texas.    May  22, 

1901.) 

ORIMINAL    LAW— ASSAULT    WITH    INTBNT    TO 

KILL— 8BLF-DBFBNSB— TRUL 

—INSTRUCTIONS. 

1.  In  a  prosecution  for  assault  with  intent  to 
murder,  the  refusal  of  the  court  to  instruct  that, 
if  the  jury  believed  that  O.  did  not  intend  to 
make  an  assault  on  defendant  but,  if  Cs  acts 
reasonably  produced  in  the  mind  of  defendant 
a  belief  that  0.  was  about  to  take  defendant's 
gun  from  him,  and  take  his  life,  or  do  him  se- 
rious bodily  Injury,  or  If  they  had  a  reason- 
able doubt  thereof,  then  defendant  was  justified 
in  what  he  did,  is  not  error,  where  the  jury 
were  charged  that  if,  from  the  acts  of  C,  or 
his  words  and  acta,  there  was  created  in  d^ 
fendant's  mind  a  reasonable  apprehension  of 
danger  of  losing  his  life  or  suffering  serioits 
bodily  injury,  defendant  had  the  right  to  de- 
fend himself. 

2.  In  a  prosecution  for  assault  with  intent 
to  murder,  the  refusal  to  give  a  special  instruc- 
tion that  the  fact  that  defendant  may  have 
slandered  his  wife,  who  was  the  sister  of  the 
person  assaulted,  was  not  to  be  regarded  as 
evidence  of  defendant's  guilt  is  not  error, 
where  the  jury  were  sufficiently  instructed  witli 
reference  to  this  matter  in  another  charge  on 
the  same  subject  and  given  at  defendant's  re- 
quest. 

3.  Where  there  was  no  material  difference 
in  the  statements  of  defendant's  witness  and 
the  state's  witness,  whose  testimony  was  iofro- 
duced  to  contradict  the  evidence  of  the  de- 
fendant's witness,  an  instruction  limiting  such 
contradictory  evidence  was  unnecessary. 

Appeal  from  district  court,  Hamilton  coun- 
ty; W.  J.  Oxford,  Judge. 

Jim  Massingill  was  convicted  of  assault 
with  Intent  to  murder,  and  be  appeals.  Af- 
firmed. 

Eidson  &  Eidson,  for  appellant  Robt  A. 
John,  Asst  Atty.  Oen.,  tat  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  an  assault  with  intent  to  murder,  and 
his  punishment  assessed  at  four  years'  con- 
finement in  the  penitentiary;  hence  this  ap- 
peal. 

Appellant  insists  the  court  erred  in  refus- 
ing bis  special  requested  Instruction  to  the 
Jury.  This  is  a  special  charge  predicated  on 
the  appearances  of  danger,  as  follows:  "If 
you  believe  from  the  evidence  that  Jesse  Cun- 
ningham did  not  intend  to  make  an  assault 
upon  defendant,  and  that  the  acts  he  did,  if 
any,  were  only  In  preparation  to  shake  hands 
with  the  witness  Lowe;  but  If  you  further 
believe  that  such  acts.  If  any,  upon  the  part 
of  the  said  Cunningham,  reasonably  produced 
in  the  mind  of  defendant  a  belief  that  said 
Cunningham  was  then  about  to  take  the  gun 
away  from  defendant  which  he  had,  and  take 
his  life,  or  do  him  some  serious  bodily  In- 
jury, or  If  yon  have  a  reasonable  doubt  there- 
of,—then  defendant  was  Justifiable  in  what 
he  did,  and  you  will  find  him  not  guilty." 
While  the  court  did  not  give  a  charges  predi- 
cated on  the  particular  facts  embodied  In 
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the  requested  charge,  yet  In  the  court's 
charge  on  self-defense  the  jury  were  suffi- 
ciently Instructed  upon  the  appearance  of 
danger;  that  Is,  they  were  told,  if,  from  the 
acts  of  Jesse  Cunningham,  or  his  words 
coupled  with  his  acts,  there  was  created  in 
the  mind  of  the  defendant  a  reasonable  ap- 
prehension of  danger  of  losing  his  life  or  suf- 
fering serious  bodily  Injury,  defendant  had 
the, right  to  defend  himself.  This  sufficiently 
comprehended  any  act  of  deceased,  whether 
it  was  aimed  directly  at  defendant,  or,  though 
intended  for  another,  if  It  had  the  appearance 
from  his  standpoint  of  being  aimed  at  him. 
Appellant  complains  that  the  comrt  refused 
to  glre  his  special  charge  No.  2,  to  the  effect 
that  the  Jury  could  not  regard  as  eTldence 
of  appellant's  guilt  the  fact  that  he  may 
have  slandered  his  wife,  who  was  the  sister 
of  the  prosecutor,  Cunningham.  We  think, 
if  it  was  necessary  to  guard  the  Jury  at  all 
with  reference  to  this  matter,  they  were  suffi- 
ciently instructed  in  appellant's  special 
charge  No.  3,  which  was  on  the  same  subject, 
and  given  at  the  request  of  appellant  In 
appellant's  bill  No.  3,  he  complains  that  the 
court  failed  to  limit  the  testimony  of  the 
state's  witness  Lowe  in  contradiction  <^  de- 
fendant's witness  John  Massingill.  It  ap- 
pears from  the  bill  of  exceptions  that  John 
Massingill,  for  defendant,  testified:  "That 
immediately  after  the  shooting  he  had  a  con- 
versation with  defendant,  in  which  defend- 
ant told  him  that  he  poked  it  into  him  (mean- 
ing Cunningham);  that  the  said  Cunningham 
tried  to  get  his  (defendant's)  gun,  and  he 
poked  it  Into  him."  On  cross-examination  by 
the  state  this  witness  testified  that  he  did 
not  tell  Lowe,  immediately  after  the  shooting, 
that  he  had  a  conversation  with  defendant. 
In  which  be  (defendant)  stated  to  him  (Mass- 
In^ll)  that  be  (defendant)  "sure  rolled  it  into 
him  (meaning  Jesse  Cunningham)."  After- 
wards the  state  Introduced  Lowe,  and  be 
testified  "that  John  Massingill  told  him,  im- 
mediately after  be  shot  at  Jesse  Cunning- 
ham, that  he  (defendant)  sure  rolled  It  Into 
him."  Now,  we  understand  this  bill  to  pre- 
sent the  single  question  as  to  whether  there 
is  any  material  dlfTerence  between  the  ex- 
pressions "poked  it  into  blm"  and  "sure  rolled 
it  into  him."  It  does  not  occur  to  us  that 
there  is.  We  understand  the  bill  presents  this 
ai^tarent  contradiction  disconnected  from  the 
act  of  Cunningham,  as  detailed  by  the  wit- 
ness John  Massingill,  as  told  blm  by  defend- 
ant, Jim  Massingill,  that  Cunningham,  the 
injured  party,  tried  to  get  his  gun,  and  he 
"poked  It  into  him,"  or,  according  to  the 
state's  witness  in  that  connection,  "rolled  it 
into  blm."  This  testimony  was,  in  the  first 
Instance,  Introduced  by  defendant,  and  was 
in  connection  with  the  act  of  the  prosecutor, 
Cunningham,  in  reaching  for  his  gun;  and 
whether,  in  that  connection,  be  said  he  "roll- 
ed It  Into  him,"  or  "poked  It  into  him,"  It 
occurs  to  us,  is  immaterial.  If  prosecutor, 
Cunningham,  without  any  provocation,  was 


reaching  for  appellant's  gon,  be  bad  a  riglit 
to  "poke  It  into  him"  or  "roU  it  Into  him." 
The  bill  does  not  show  that  the  witness  Love 
made  it  appear  that  the  expression  was  dis- 
connected with  the  demonstration  of  Cmi- 
nlngbam.  Nor  does  It  show  that  the  witnesi 
Lowe  stated  that  John  Massingill  denied  that 
appellant  told  him  in  that  connection  that 
Cunningham  made  a  demonstration  towards 
him  as  if  to  grab  his  gun.  The  principle  of 
law  announced  by  appellant  In  this  regard  Is 
correct,  to  wit:  "That,  whenever  extraneoiu 
matter  Is  admitted  in  evidence  for  a  specific 
purpose  Incidental  to,  but  which  Is  not  ad- 
missible directly  to  prove,  the  main  issue,  and 
which  might  tend,  if  not  explained,  to  exer- 
cise a  strong,  undue,  or  improper  Inflneace 
upon  the  jury  as  to  the  main  issue.  Injurious 
and  prejudicial  to  the  party,  then  It  becomes 
the  Imperative  duty  of  the  court  In  Its  charge 
to  so  limit  and  restrict  it  as  that  such  un- 
warranted results  cannot  ensue."  But  we 
fall  to  see  Its  application  under  tbe  bill  of  ex- 
ceptions which  presents  this  matter.  There 
was  no  objection  to  the  testimony  of  Lowe 
on'  the  point  in  question,  and.  If  we  recur  ta 
tbe  statement  of  facts.  It  does  not  appear 
that  Lowe  stated  that  John  Massingill.  In 
stating  tbe  matter  to  him,  denied  appellant 
told  blm  that,  at  the  time  he  shot,  Jesse  Cun- 
ningham reached  out  to  take  tbe  gun  away 
from  him.  Lowe's  mere  statement  that,  in 
connection  with  tbe  expression,  "he  sure  roll- 
ed it  into  him,"  is  not  a  contradiction  of  tlie 
witness  John  Massingill  as  to  tbe  demonstra- 
tion of  Cunningham  testified  to  by  blm.  A 
mere  negation  as  to  this  matter  by  the  wit- 
ness Lowe  would  not  require  an  Instruction 
in  regard  thereto.  We  think  the  charge  of 
the  court  is  sufficient  as  to  the  specific  intent 
to  Idll.  We  also  think  the  evidence  Is  suffi- 
cient to  support  the  verdict  of  the  jury.  Tbe 
judgment  la  affirmed. 


SAENZ  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Hay  22, 

1901.) 

CRIMINAL  LAW— ALIBI— INSTRUCTION. 

An  instruction  that  the  plea  of  alibi  mere-        ' 
ly  traverses  the  issue  tendered  in  the  indict- 
ment,   and   is   not   an   independent  fact,   nnd 
therefore  the  burden  of  proof  is  not  on  the 
defendant  to  establish  it,  was  properly  refused.        i 

Appeal  from  district  court,  Webb  county;       ' 
A.  L.  McLane,  Judge. 

Felix  Saenz  was  convicted  of  assault  wltb 
Intent  to  murder,  and  he  appeals.    Affirmed. 

Coopwood  &  Coopwood  and  J.  T.  Canales,        i 
for  appellant.    Bobt.  A.  John,  Asst  Atty. 
Qen.,  for  the  State. 

DAVIDSON,  J.    Appellant  was  convicted        j 
of  an  assault  with  intent  to  murder,  and 
bis  punishment  assessed  at  two  years'  con- 
finement In  the  penitentiary.    He  requested 
tbe  court  to  instruct  the  Jury,  "If  the  e?!- 
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dence  ralseB  in  the  minds  of  the  jury  a  rea- 
sonable doubt  as  to  the  presence  of  defend- 
ant at   the  place  where  it  Is  claimed  the 
man  Satnrnlno  Garza  was  assaulted,  if  as- 
saulted,  at  the  time  of  said  assault,   yon 
will  find  him  not  guilty."    And,  in  the  same 
connection,  "That  the  plea  of  alibi  merely 
trayerses  the  issue  tendered  in  the  indict- 
ment, and  is  not  a  special  defense,  nor  In 
its  nature  an  independent  exculpatory  fact; 
and   therefore  the  burden  of  proof  Is   not 
upon  the  defendant  to  establish  it."    These 
charges  were  refused,  and  this  action  of  the 
court  Is  made  a  ground  of  the  motion  for 
new  trlaL    The  court  fully  charged  the  Jury 
in  regard  to  the  law  of  alibi.    The  charge, 
as  given,  has  been  approved  by  this  court 
whenever  the  question  has  arisen.    It  was 
the  subject  of  a  dissecting  opinion  In  Gal- 
laber's  Case,  28  Tex.  App.  247,  12   S.  W. 
1067.  and,  with  the  ^ception  of  that  dissent, 
the  charge  has  always  been  upheld  without 
criticism.    The    court    further    charged    the 
jury:    "•    •     •    So,    If    you    believe,   from 
the  evidence,  tiiat  Adolfo  Saenz.  I.  Vela,  and 
Matllde  Benavides  unlawfully  assaulted   S. 
Garza  with  deadly  weapons,  then,  to  war- 
rant a  conviction  of  this  defendant  for  their 
acts,  you  must  further  believe  this  defend- 
ant was  present,  and  knew  of  their  unlaw- 
ful Intent,  and  so  knowing  aided  them  in 
making   the    assault"    Then    follows    the 
charge  on  alibi.    There  was  no  Injury  to 
appellant  In  the  court  refusing  the  special 
charges  or   In   the  charge   given,    and  the 
charge  is  in  strict  conformity  with  the  law 
on  the  question  of  allbL    It  Is  contended 
the  evidence  Is  not  sufficient  to  support  the 
verdict  of  the  Jury.    The  evidence  is  cogent, 
and  shows  an   unjustifiable   attack  by  ap- 
pellant and  his  confederates  upon  the  as- 
saulted   party   with    a   pistol    and    knives 
because  of  his  refusal  to  admit  them  Into 
a   room    where   dancing   was    in    progress. 
The  social  gathering  was  in  honor  of  a  mar- 
riage, and  the  parties  making  the  assault 
were  uninvited,  and  because  of  their  e^tclu- 
sion  from  the  festivities  they  made  the  mur- 
derous assault  upon  prosecutor,  who  was  in 
charge  of  the  affair.    The  Judgment  is  af- 
firmed. 


SliEDGE  v.  STATE. 

(Coart  of  Orirainal  Appeals  of  Texas.    May  22, 
1901.) 

SKD0CTTON—DKFINITION— NECESSITY— COR- 
ROBORATION OF  PROSECDTRIX-aUF- 
FICIBNCT  OF  BVIDBMCB. 

1.  Wber&  in  a  prosecution  for  sednction, 
(notecntrix's  reputation  for  chastity  was  shown 
to  have  been  bad  for  three  yearn  past,  the 
coon's  failure  to  define  the  term  "seducrtlon" 
wa«  error. 

2.  Prosecutrix  testified  that  defendaat  had 
wxaal  intercourse  with  her  under  promise  of 
marriaKe,  the  coanection  occurring  while  they 
were  coming  home  from  a  church  festival.  She 
•tated  that  defendant's  brother  and  her  sister 
olio  attended  the  festival,  and  returned  to  the 


same  place.  Defendant  and  his  brother  contra- 
dicted her,  both  as  to  the  festival  and  their 
preseuce  with  prosecutrix  and  her  sister. 
There  was  no  other  evidence  that  the  festival 
took  place.  Prosecutrix's  brother  testified  that 
defendaat  asked  permission  to  visit  prosecutrix, 
which  was  given,  and  also  if  he  might  marry 
her.  Prosecutrix  told  her  brother  that  she 
was  pregnant  in  the  same  month  that  the  al- 
leged intercourse  should  have  occurred.  Plain- 
tiff's reputation  was  shown  to  be  bad  for  three 
years  past.  Beld,  in  a  prosecution  for  seduc- 
tion, that  prosecutrix's  testimony  was  not  suf- 
ficiently corroborated  to  sustain  a  conviction. 

Appeal  from  district  court,  Bexar  county; 
Johu  U.  Clark,  Judge. 

Steve  Sledge  was  convicted  of  seduction, 
and  ho  appeals.     Reversed. 

0.  S.  Robinson,  for  appellant  Bobt  A. 
John,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  seduction,  and  his  punishment  assessed 
at  two  years'  confinement  in  the  peniten- 
tiary. 

Exception  was  reserved  to  the  court's 
charge  because  it  failed  to  define  the  term 
"seduction."  An  examination  of  the  charge 
shows  this  term  was  not  defined.  The 
charge  In  this  case  is  the  same  as  that  In 
No.  2,144.— Gorsell  v.  State  (this  day.decided) 
C3  S.  W.  128.  The  evidence  relied  upon 
by  the  state  is  mainly  that  of  the  prosecutrix. 
She  stated  that  appellant  bad  intercourse 
with  her  under  the  promise  of  marriage  on 
the  5th  of  May,  11)00;  thai  "he  told  me  if  I 
would  do  anything  be  desired  that  he  would 
marry  me,  and  afterwards  said  If  I  got  into 
a  family  way  be  would  marry  me.  I  did 
not  have  any  father  or  mother,  and  I  thought 
he  would  take  care  of  me."  On  this  occa- 
sion defendant  had  intercourse  with  the 
prosecutrix  under  her  statement,  and  said 
he  would  marry  liar  anyway  if  she  would 
have  sexual  intercourse  with  him;  and  she 
consented  because  he  said  he  would  marry 
her,  and  because  she  had  no  father  or  moth- 
er, and,  further,  because  she  thought  he 
would  take  care  of  hei-.  That  she  had  car- 
nal Intercourse  with  some  one  is  rendered 
certain  by  the  fact  that  she  subsequently 
gave  birth  to  a  child.  The  corroboration 
of  this  witness  is  found  In  the  testimony  of 
her  brother,  who  stated  that  appellant  ask- 
ed his  permission  to  visit  prosecutrix,  which 
he  gave.  He  also  asked  If  he  could  marry 
her.  She  also  told  her  brother  that  she 
was  in  a  family  way,  and  this  statement 
was  made  in  May,  1900,— the  same  month 
that  the  alleged  sexual  Intercourse  should 
have  occurred.  Her  general  reputation  for 
chastity  and  virtue  was  shown  to  be  bad 
for  the  last  three  years.  There  are  also 
some  facts  detailed  which  strongly  tend  to 
show  prosecutrix  was  unchaste.  Under  this 
state  of  facts,  a  charge  should  have  been 
given  defining  the  term  "seduction." 

The  alleged  seduction,  according  to  the 
testimony  of  prosecutrix,  occurred  on  the 
night  of  the  5th  of  May.  while  she  and  appel- 
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lant  were  en  route  from  a  church  festival 
to  her  borne.  She  states  that  defendant's 
brother  and  her  sister  also  attended  the  fes- 
tival, and  returned  to  the  same  place.  Out- 
side the  testimony  of  the  prosecutrix,  there 
is  no  evidence  that  such  a  festival  ever 
took  place.  Appellant  and  his  brother  con- 
tradict her  both  as  to  the  festival  and  their 
presence  with  prosecutrix  and  her  sister 
at  the  festival.  In  fact,  appellant  denies  the 
whole  transaction  from  beginning  to  end. 
It  occurs  to  as  that  stronger  corroboration 
could  have  been  had  under  the  facts  stated 
by  prosecutrix.  The  judgment  la  reversed, 
and  the  cause  remanded. 


BUBSSING  V.  8TATBJ. 
(Court  of  Criminal  Appeals  of  Texas.    May  29, 

1901.) 

ARSON— JURT— DISCUSSION— NHW    BVIDKNCB— 

DEFENDANT'S    FAILURE    TO    TB8- 

TIFT— ERROR. 

1.  Where  jurors  In  an  arson  case,  familiar 
with  the  locality  in  question,  explained  to  fel- 
low juror*  that  certain  tracks  in  qnestion  could 
not  have  been  made  by  one  B.,  and  drew  a 
plat  to  iUnstrate,  the  evidence  being  on  a 
material  issue  in  the  case,  and  not  sworn  to 
by  anv  witness,  there  was  reversible  error. 

2.  Where  jurors  discussed  the  failore  of  de- 
fendant, diarged  with  arson,  to  testify,  and 
tome  of  the  jurors  attempted  to  explain  such 
failure,  there  was  reversible  error. 

Appeal  from  district  court,  Lavaca  county; 
M.  Kennon,  Judge. 

Lonle  Buesslng  was  convicted  of  arson,  and 
be  appeals.    Beversed. 

Arthur  P.  Bagby  &  Sons,  for  appellant 
Bobt  A.  John,  Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  arson,  and  his  punishment  assessed  at 
five  years'  confinement  in  the  penitentiary; 
hence  this  appeal. 

In  the  motion  for  new  trial,  appellant  com- 
plains of  the  misconduct  of  the  jury  on  two 
grounds:  First,  in  receiving  other  evidence 
after  their  retirement;  and,  secondly,  in  dis- 
cussing the  failure  of  the  defendant  to  tes- 
tify. With  reference  to  the  first  of  these 
grounds,  it  appears  from  affidavits  of  some  of 
tbe  jurors  that  some  question  arose  as  to 
whether  or  not  certain  tracks,  which  were 
used  in  evidence  against  appellant,  may  not 
have  been  made  by  one  Bogge,  who  lived  in 
that  neighborhood,  and  who  was  at  the  house 
of  the  prosecutor  on  the  nigtat  of  the  fire. 
One  or  two  of  tbe  junHrs  who  were  familiar 
with  the  location  explained  to  others  of  the 
Inry  the  location  of  Bogge's  house  with  ref- 
srence  to  Dryer's  and  appellant's,  and  in  that 
2onnection  drew  a  plat  of  the  surroundings. 
Tills  was  Intended  to  show  that  the  tracks 
could  not  have  been  made  by  Bogge  In  the 
route  he  traveled,  and  was  evidence  upon  a 
material  Issue  In  the  case,  and  was  testimony 
not  sworn  to  by  any  witness.  This  was  er- 
ror.   Favro  t.  State,  1  Tex.  Ct  Bep.  270,  69 


S.  W.  88R.  It  is  also  made  to  appear  by  a 
number  of  affidavits  that  the  failure  of  de- 
fendant to  testify  in  tbe  case  was  mentioned, 
and  a  number  of  jurors  testified  to  this.  His 
failure  to  testify  was  explained  by  one  or 
more  of  the  jurors  to  the  effect  that  his  de- 
fense was  an  alibi,  and  he  was  satisfied  witb 
the  proof  made  on  that  point  Another  one 
stated  that  defendant  did  not  testify  because 
Wandell  had  testified.  All  the  jurors  explain 
that  they  were  not  Influenced  by  this  dlscna- 
slon,  but  it  is  generally  conceded  tbat  the 
matter  was  alluded  to  in  the  jury  room,  and 
before  they  bad  agreed  on  their  verdict.  As 
has  been  repeatedly  held,  our  statute  on  this 
subject  is  mandatory;  and,  when  it  has  beea 
violated,  we  will  not  speculate  upon  any  pos- 
sible injUL7  that  may  have  ensued  to  appel- 
lant. Tate  V.  State,  .38  Tex.  Or.  B.  261,  42 
S.  W.  595;  Wilson  v.  State,  39  Tex.  Cr.  R. 
365,  48  S.  W.  251;  Thorpe  v.  State,  40  Tei 
Cr.  B.  346.  SO  S.  W.  383.  Notwithstanding 
the  evidence  is  of  a  very  cogent  charact«, 
yet,  on  account  of  the  misconduct  of  tbe  jury, 
above  discussed,  the  judgment  la  levened, 
and  tbe  cause  remanded. 


MURRAH  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    May  22, 

1901.) 

THBFT— aVIOBNOB— SUFFICIBNCT— ADMIS- 

SIBIUTT. 

1.  Defendant  was  indicted,  I>oth  as  principal 
and  accomplice,  in  the  theft  of  a  flock  of  goats. 
Witnesses  testified  that  the  owner  of  the  Bock 
had  disappeared.  Previous  thereto  one  S.  and 
defendant  went  to  house  of  one  witness,  and 
S.  inquired  if  he  could  get  pasture  for  goats 
which  he  had  bought  from  such  owner.  He 
witness  also  testified  that  S.  had  no  property, 
and  he  thought  defendant  had  none.  Another 
witness  said  he  and  others  had  made  a  thor- 
ough search  for  the  owner,  but  could  not  find 
him,  but  found  burned  clothing,  and  what  ap- 
peared to  be  burned  blood,  a  short  ways  from 
a  trail  leading  from  the  owner's  ranch  to  de- 
fendant's bouse.  Defendant's  sister  testified 
that  the  owner  brought  the  goats  to  their  hoose, 
when  her  father  counted  them  as  preliminary 
to  a  trade  between  S.  and  the  owner,  and 
that  at  S.'s  request  she  had  witnessed  a  bill 
of  sale,  which  toe  owner  signed.  Another  wit- 
ness testified  that  defendant  told  him  tiiat  S. 
made  arrangements  for  the  money  with  which 
to  pay  for  the  goats  with  a  certain  person,  who 
was  to  give  his  check,  and  that  such  check 
was  delivered.  Held  insufficient  to  support  a 
verdict  of  guilty. 

2.  Witnesses,  in  a  prosecution  for  theft  of 
property  beloaging  to  a  party  who  had  disap- 
peared, testified  to  finding  certain  charred  re- 
mains, burned  articles  of  clothing,  and  a  sub- 
stance resembling  burned  blood,  which  re- 
mains were  introduced  in  evidence.  They  were 
not  identified  as  part  of  any  human  body,  nor 
was  it  shown  that  the  burned  clothing  had  be- 
longed to  the  party  who  had  disappeared.  Snch 
party's  death  was  not  shown.  HeU,  that  such 
evidence  was  improperly  admitted. 

Appeal  from  district  court,  Kimble  comity; 
M.  D.  Slator,  Judge. 

Bob  Hurrah  was  convicted  of  theft,  and  be 
ai^eals.    Beversed. 
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W.  A.  Williamson,  W.  W.  Burnett,  and  A. 
W.  MooTsaiid,  tor  appellant  Bobt  A.  John. 
Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  indicted  for 
the  theft  of  759  goats,  of  the  value  of  $1,000, 
the  property  of  Herman  Sanchez,  in  the  first 
count  of  the  indictment,  and  in  the  second 
count  for  an  accomplice  to  said  theft  with 
one  Charley  Shaw.  He  was  conyicted,  and 
his  punishment  assessed  at  two  years'  con> 
finement  in  the  penitentiary. 

The  following   are   substantially   all   the 
facts  adduced  upon  the  trial:    W.  A.  Free- 
man testified  that  Herman  Sanchez  had  a 
bunch  of  700  or  800  goats,  which  be  kept 
and  watored  In  witness'  pasture.    "Do  not 
Imow  where  he  is.    Saw  him  last  Sunday, 
May  IS,  1808,  in  charge  of  the  goats,  and 
haye  not  heard  of  lilm  since.    On  May  9, 
1898,  defendant  and  Charley  Shaw  came  to 
my  place.    Defendant  wanted  to  borrow  a 
wagon  sheet  for  his  father,  whom  be  said 
was  going  to  the  Nueces  to  find  a  goat  ranch. 
Charley  Shaw  told  me  then  he  bad  bought  the 
goats  of  Sanchez.    Shaw  had  nothing  in  the 
way  of  property  that  I  ever  heard  of,  ex- 
cq>t  a  horse  and  saddle.    He  was  In  the 
habit  of  getting  occasional  Jobs  about  cow 
camps,  working  for  wages.    Defendant  lived 
with  his  father,  and  they  had  a  few  cows 
and  horses  on  the  place.    I   do  not  know 
whether  they  belonged  to  defendant  or  bis 
father.    I   saw  the  goats  on  May  16th  in 
their  range  in  my  pasture.    Charley  Shaw  was 
herding  them."    E.  I.  Cummins  testified  that 
he  heard  Sanches  had  disappeared  about  the 
15th  or  16th  of  May.    In  March   or  April, 
1808,  defendant  came  to  witness'  house,  and 
inquired  if  he  could  get  some  pasture  for  a 
bnnch  of  goats.    He  said  be  bad  bought  a 
Mexican's   goats,   and   wanted   pasture   for 
them  about  three  weeks,  until  he  could  get 
another  range.    Witness  refused  his  request, 
and  he  went  away.    John  L.  Jones  testified: 
"About  the  25th  of  May  I  heard  of  Sanchez 
disappearing,    and,    with    others,    made    a 
thorough  search  of  the  country  where  be  liv- 
ed, and  found  no  trace  of  him.    We  found, 
onder  a  Muff,  on  a  rock,  near  a  creek,  where 
1  fire  had  burned,  at  the  head  of  a  ravine 
about  200  yards  from  a  trail  leading  from 
the  house  of  defendant's  father,  where  de- 
fendant lived,  to  the  camp  wbere  the  Mex- 
ican Sanchez  had  lived,  and  about  500  yards 
from  the  bouse  of  defendant's  father.    At 
tills  place  it  appeared  a  bundle  of  clothes 
had  been  burned.    The  remains  or  pile  was 
about  8  or  10  inches  long,  and  about  2  or  3 
inches  thick.    One  end  of  the  pile  of  cinders 
or  charred  remains  had  been  washed  away 
by  -water  falling  from  the  rocks  overhead. 
On  opening  the  remains,  I  fotmd  what  ap- 
peared the  remains  of  a  woolen  shirt;  some 
bnttons,— white,  black,  and  of  different  size; 
alBo  a  substance  of  what  appeared  to  be 
bomed  Mood;  also,  further  down  in  the  pile, 
we  found  a  small  piece  of  cloth,  which  had 


not  burned;  also  a  nnmber  of  buttons,  which 
seemed  to  have  been  washed  from  the  pile  by 
the  water.  We  picked  up  the  charred  remains, 
cloth,  and  other  things  mentioned.  (Here  a 
box  containing  certain  things  was  shown 
witness.)  I  recognize  the  contents  of  this 
box  as  the  things  picked  up.  (To  all  of  this 
testimony  exception  was  reserved  by  defend- 
ant.) I  have  been  in  the  cattle  business  for 
years,  and  have  raised  and  butchered  hogs, 
and  am  familiar  with  seeing  burnt  blood. 
The  substance  between  the  layers  of  burned 
cloth  has  every  appearance  of  burned  blood. 
The  fire  had  been  hot  enough  to  cause  the 
limestone  rock  on  which  it  was  built  to 
crack  and  scale  off.  I  have  known  Charley 
Shaw  for  years,  and  he  has  no  property  or 
means  of  any  character  that  I  know  or  ever 
heard  of."  And  to  the  same  effect  testified 
the  witness  W.  T.  O.  Holman.  Mrs.  Ellen 
Kelly  testified  that  she  was  a  sister  of  Bob 
Murrah.  "lu  May,  1808,  Bob  and  I  lived 
with  father  In  Kimble  county.  Sanchez 
brought  the  goats  to  our  house  on  the  11th 
of  May,  and  father  counted  them.  Charley 
Sbaw  was  to  trade  tor  them,  and  the  Mex- 
ican got  my  father  to  count  them.  My  fa^ 
ther,  defendant,  Shaw,  and  myself  were  pres- 
ent On  May  16th  Sanchez  came  with 
Charley  Shaw  to  our  bouse.  Charley  Shaw 
asked  me  to  witness  a  bill  of  sale  for  the 
goats.  I  asked  defendant  If  It  would  be 
wrong  for  a  woman  to  witness  a  bill  of  sale, 
and  he  said,  'No,  he  thought  not'  I  signed 
the  bill  of  sale  as  a  witness,  and  the  Mex- 
ican Sanchez  signed  It  making  his  mark. 
1  think  defendant  also  signed  It  as  a  witness. 
I  saw  Charley  Shaw  the  next  day,— Monday. 
He  and  my  brother  left  the  house  together. 
My  brother  returned  In  about  an  hour  with 
the  cows  and  calves.  I  do  not  remember 
where  my  brother  and  Shaw  said  they  were 
going.  Sbaw  did  not  return  with  my  brother. 
My  father  and  mother  were  not  at  home  at 
the  time  of  the  signing  of  the  bill  of  sale. 
They  had  gone  to  Edwards  county."  J.  S. 
Goddman  testified  that  he  knew  Herman 
Sanchez  in  May,  1808,  and  also  Charley  Sbaw 
and  Bob  Murrah.  "On  Tuesday,  May  17th, 
defendant  was  passing  my  field,  and  I  stop- 
ped him,  and  requested  him  to  bring  my  mail 
from  town.  In  the  conversation  then  he 
said  Charley  Shaw  had  bought  the  Mexican's 
goats,  and  I  asked  him  where  he  got  the 
money,  and  he  said  Ned  Mogford  let  him 
have  It  I  told  him  that  sounded  mighty  thin 
to  me,  and  said,  in  substance,  that  Charley 
was  not  worth  a  cent;  and  said,  'If  your 
father  or  I  had  wanted  to  get  that  amount  of 
money  from  Mogford  to  buy  bread,  we  could 
not  have  dcme  so.'  I  asked  him  if  Mogford 
kept  a  lien  on  the  goats  for  security,  and  be 
did  not  give  me  any  direct  answer,  and  did 
not  inform  me  whether  be  did  or  not  have 
a  lien.  I  asked  him  where  the  Mexican  was 
at  that  time,  and  be  said,  'He  will  start  to 
Mexico  next  Monday.'  He  said  Shaw  was 
then  in  possession  of  the  goats.    Shaw  and 
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Marrab  were  together  a  good  deal,  but  no 
more  tban  otber  boys  of  the  commtinlty. 
If  either  had  any  means  or  property,  I  knew 
nothing  of  it  After  this,  Murrah  was  ar- 
rested by  Sheriff  Jones,  and  held  pending  an 
inyestlgatlon.  He  was  then  released,  and 
on  June  12,  1898,  after  bis  release,  be  came 
home  from  Church  with  one  of  my  boys, 
and  as  he  came  Into  the  room  I  was  in  he 
was  talking  loud,  and  telling  about  Jones 
arresting  him,  and  seemed  to  be  mad  about 
It.  I  told  him  to  sit  down,  and  he  did  so. 
I  said:  'Bob,  yon  ought  not  to  get  mad  about 
this.  There  were  some  very  suspicious  cir- 
cumstances about  this  affair.  I  have  talked 
about  it,  and  have  repeated  wliat  you  told 
me.  I  want  you  to  listen  while  I  repeat  to 
you  what  I  have  told,  and  see  if  you  find 
anything  wrong  in  it  and,  if  so,  yon  can  cor- 
rect It.'  I  then  repeated  to  him  the  substance 
of  my  first  conversation  with  him  above  testi- 
fled  about  He  said  it  was  all  true,  and  he 
could  tell  a  great  deal  more.  He  said  he 
was  present  at  a  picnic  on  May  7, 1888,  when 
Mogford  and  Shaw  arranged  about  the  mon- 
ey; that  he  was  smoking  while  they  were  ar- 
ranging it;  and  that  Mogfoid  was  to  give 
Shaw  a  check  for  the  money.  He  said  the 
goats  were  counted  by  bis  father,  Dick  Mur- 
rah, on  May  11th,  and  that  on  Sunday,  May 
l&th,  after  his  father  and  mother  had  gone 
out  to  Edwards  county,  the  Mexican  and 
Shaw  came  to  their  house,  and  that  the  Mex- 
ican signed  a  bill  of  sale  by  making  bis  mark, 
and  that  he  and  his  sister  witnessed  it  He 
said  he  saw  the  check,  and  it  was  for  $1,113, 
or  whatever  7B9  goats  would  come  to,  at  jl.BO 
per  head.  My  wife  then  asked  him  If  he  saw 
the  cheek  delivered  to  the  Mexican,  and  be 
said  that  he  did;  that  Shaw  came  to  bis 
father's  house,  where  he  and  sister  were, 
on  Monday  morning,  and  said  that  the  Mex- 
ican wanted  bis  hat  that  was  at  Murrah's 
house,  and  that  he  (defendant)  took  the  hat, 
and  went  with  Shaw  down  to  the  Mexican's 
camp,  and  gave  him  the  hat,  and  that  while 
there  he  saw  Shaw  deliver  the  check  to  the 
Mexican,  and  the  Mexican  delivered  the 
goats  to  Shaw,  and  he  went  to  herding  them. 
He  also  said  that  the  Mexican  wanted  his 
father  to  take  him  to  Kerrville,  and  his  fa- 
ther was  going  to  do  so,  but  the  Mexican 
had  no  money,  and  Charley  had  forgotton 
how  to  fix  the  check,  and  had  to  take  it  bade 
to  Mogford.  I  asked  blm  if  he  took  it  back; 
and  he  said,  'Tom  says  he  did.'  I  suppose 
he  referred  to  Tom  Shaw." 

We  do  not  think  this  evidence  is  sufficient 
to  support  the  verdict  of  the  jury,  and  can- 
not permit  the  Judgmmt  of  conviction  to 
stand. 

Appellant  reserved  a  bill  of  exceptions  with 
reference  to  the  testimony  of  the  witnesses 
W.  T.  O.  Holman  and  J.  L.  Jones  with  ref- 
erence to  the  finding  of  the  pile  of  cinders  or 
charred  remains  near  the  home  of  defend- 
ant's father,  as  set  out  in  the  above  state- 
ment of  the  facts  adduced,  and  the  Introduc- 


tion of  such  articles  In  evldeneCL  However, 
the  bill  does  not  comply  with  the  tides  laid 
down  In  Howard  v.  State  (Tex  Gr.  App.)  5i 
S.  W.  948;  Hamblin  v.  State  (Tex  Or.  App.) 
50  S.  W.  1021;  McGiath  v.  State,  3S  Tex. 
Cr.  R.  422,  M  8.  W.  12T,  941,  But  we  deem 
it  necessary  to  pass  upon  this  matter.  Ad 
inspection  of  the  foregoing  statement  shows 
there  Is  no  Identification  of  any  of  the  ar- 
ticles as  part  or  parcel  of  any  human  body, 
nor  that  any  of  the  articles  belonged  to  San- 
chez. If  appellant  assisted  in  killing  SancbeE, 
It  might  be  considered  by  the  Jury,  under 
proper  limitation  in  the  charge  at  the  court 
with  reference  to  the  question  of  motive  and 
Intent  on  the  part  of  defendant  in  taking  the 
goats;  that  is,  it  might  be  introduced  as  a 
circumstance  going  to  show  that  appellant 
assisted  in  killing  Sanchez,  in  order  that  be 
might  more  readily  steal  the  goats.  But  be- 
fore this  testimony  can  be  admitted.  It  must 
be  clearly  proved  by  some  character  of  evi- 
dence, not  only  the  death  of  Sanches,  but 
that  appellant  was  by  some  criminal  agency 
connected  therewith.  This  was  not  done. 
Nor  is  it  shown  that  Sanches  is  dead,  or  that 
the  purported  remains  are  those  of  Sanchez, 
or  his  clothing;  hence  this  testimony  would 
not  be  admissible.  As  indicated  above,  the 
insufficiency  of  the  evidence  requires  a  re- 
versal of  this  case.  The  Judgment  is  re- 
versed, and  the  cause  remanded. 


HERNANDEZ  v.  aTATB. 

(CJonrt  of  Criminal  Appeals  of  Texas.    May  22. 
1901.) 

THEFT— SUFFICIENCY  OF   KVIDENCB— INDICT- 
MENT AND  INFORMATION. 

1.  Prosecutor  engaged  in  a  game  of  poker 
with  five  strangers,  one  of  whom,  the  defend- 
ant, was  dealing  the  cards.  During  the  coarse 
of  the  play,  defendant  dealt  prosecutor  four 
ares  and  another  four  kings.  Defendant  then 
went  out,  and  another  took  his  place  as  dealer. 
When  it  came  to  a  "showdown,"  prosecutor 
stated  what  he  held,  bat  declined  to  show  his 
hand.  One  of  the  others  then  grabbed  his 
cards,  saying,  "You  have  got  a  foul;  yon  bare 
six  cards,"  and  on  placing  them  on  the  table 
there  were  six  cards.  Thereupon  the  playen 
grabbed  for  their  money,  prosecutor  failing  to 
get  any.  Prosecutor  testified  that  he  had  five 
cards  until  the  player  grabbed  his  hand,  and 
that  he  thought  that  defendant  was  present, 
and  Joined  in  the  grabbing.  All  the  other  wit- 
nesses testified  that  they  did  not  see  defendaut 

§  resent  or  grab  for  money.    HM,  that  the  evi- 
ence  was  insufficient  to  sustain  a  conviction 
for  theft. 

2.  Evidence,  in  a  prosecution  for  thefl,  that 
prosecutor  was  engaged  in  a  game  of  poker, 
having  placed  $45  on  the  table,  when  a  friend, 
seeing  ills  hand,  told  him  that  he  would  back 
his  hand  for  any  amount,  and  thereupon  placed 
$78  on  the  table,  which  was  necessaiy  to  meet 
a  "raise"  made  by  prosecutor's  opponent,  doe:* 
not  sustain  an  indictment  which  alleges  the 
money  as  the  property  of  the  tWo,  since  the 
money  was  either  loaned  to  prosecutor  or  each 
was  the  separate  owner  of  his  distinctive  share. 

Appeal  from  district  coart.  Bexar  county; 
John  H.  Clark,  Judge. 
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Martin  Hemandee  waa  convicted  of  theft, 
and  he  appeals.    Reversed. 

EMwaid  Dwyer  and  Frank  Gresswell,  for 
appellant  Bobt.  A.  Jotan,  Aast  Atty.  Gen.. 
*or  the  State. 

HBNDEBSON,  3.  Appellant  vrna  convict- 
ed of  the  theft  of  money,  and  his  punishment 
assessed  at  two  years'  confinement  In  the 
penitentiary;    hence  this  appeal. 

The  indictment  la  in  the  ordinary  form 
for  theft,  and  charges  that  the  money  was 
the  property  of  W.  B.  Henar  and  W.  A.  Fran- 
cis,  and  was  talcen  from  their  possession. 
The  testimony  shows  that  Henar,  <m  the  oc- 
casion in  question,  engaged  in  a  game  of 
poker  at  the  Washington  Theater,  in  San  An- 
tonio, with  certain  persons,  who  were  stran- 
gers to  blm.     It  seems  that  these  parties 
were  all  engaged  in  the  game  when  he  en- 
tered the  place.    Their  names  were  Ander- 
son, BlaloclE,  Ponds,  and  a  one-legged  man, 
whose    name    is    not    disclosed.    Appellant, 
Hernandez,  was  dealing  the  cards.    On  in- 
vitation prosecutor  joined  the  game.     Her- 
nandeE  dealt    severiEil    hands    around,    and 
prosecutor,  Henar,  won  some  five  dollars. 
At  this  Juncture  Hernandez  dealt  the  cards, 
giving  prosecutor,  Henar,  four  aces  and  the 
one-legged  man  four  kings.    He  then  absent- 
ed himself,  and  Blalock  took  his  place  as 
dealer.     The    parties   bet   around,    and,    it 
seems,  all  "passed  ont"  except  Henar  and 
the  one-I^ged  man.    Several  "raises"  were 
mad^  and  prosecutor  had  put  ^5  on  the 
table.     About    this    Juncture    two    of    his 
friends,  who  were  In  the  city,— Francis  and 
Richards,— came  in.     Francis  stood  behind 
Henar,  looked  at  his  hand,  and  told  him  he 
would  back  that  hand  for  any  amount,  and 
polled  out  $78,  and  placed  it  on  the  table, 
which  was  necessary  to  meet  a  raise  that 
had  been  made  by  the  one-legged  man.    The 
one-legged  man  showed  his  hand,  which  con- 
tained four  kings.    Henar  stated  he  had  four 
aces.    Some  one  told  him  to  put  his  hand 
down  on  the  table,  but  he  declined.    Ander- 
wn  came  np  behind  him,  grabbed  his  cards 
oat  of  his  band,  saying,  "You  have  got  a 
fonl;  you  have  six  cards,"  putting  them  on 
the  table,  and  there  were  six  cards.    Prose- 
cntor  testified,  and  so  did  Francis,  that  he 
bad  five  cards  until  Anderson  grabbed  his 
baDd.    So  the  theory  of  the  state  was  that 
Anderson  must  have  placed  the  other  card 
with  the  hand  when  he  grabbed  It    As  soon 
ai  this  was  done,  the  one-legged  man  declar- 
ed that  no  man  could  take  his  money  on  a 
fonl,  and  Anderson  and  the  one-legged  man, 
ud  perhaps  others,  grabbed  for  the  money. 
Prosecutor  also  grabbed,  but  did  not  get  any. 
Prosecator  testified  that  defendant,  Heman- 
dei,  was  present  and  joined  In  the  grabbing, 
he  thought  but  was  not  certain.    All  of  the 
other  witnesses  testified  that  they  did  not 
•ee  Hernandez  present  nor  did  they  see  him 
tab  for  the  money.    The  theory  of  the  state 
68  8.W.— 21 


evidently  la  that  the  game  of  cards  wns  a 
mere  trick  or  pretense;  that  there  was  a  con- 
spiracy between  the  parties  to  rob  or  steal 
from  prosecutor,  Henar,  and  that  Hernandez 
was  one  of  the  conspirators;  that  he  ac- 
cordingly dealt  out  the  cards,  giving  four 
aces  to  prosecutor  and  four  kings  to  the  one- 
legged  man;  and  that  subsequently,  as  a 
part  of  the  plot  or  conspiracy,  Anderson 
grabbed  prosecutor's  hand,  and  slipped  an- 
other card  therein,  making  a  foul,  in  order  to 
gain  a  pretext  for  taking  the  money.  If  the 
proof  established  this  beyond  a  reasonable 
doubt  we  are  Inclined  to  the  opinion  that  a 
theft  could  be  committed  in  this  mannor. 
The  prosecutor  had  not  parted  with  the  title 
to  the  property  when  he  placed  his  money 
in  the  "pot"  He  had  merely  parted  with 
the  temporary  possession,  undertaking  to  win 
the  "pot"  fairly  in  accordance  with  the  rules 
of  the  game.  Now  if,  under  these  circum- 
stances, some  trick  was  played,  and  a  foul 
declared,  and  appellant  was  a  party  thereto, 
and  engaged  in  taking  the  money,  he  might 
be  guilty  of  theft  However,  It  is  not  nec- 
essary to  decide  this  question,  because,  as  we 
view  the  evidence,  the  testimony  wholly  falls 
to  connect  appellant  with  any  conspiracy. 
For  aught  that  appears,  be  dealt  the  cards 
fairly,  and  gave  prosecutor  the  best  band, 
and  he  was  entitled  to  win  the  money  under 
the  rules  of  the  game.  No  connection  is 
shown  between  appellant  and  Anderson  In 
grabbing  prosecutor's  cards,  and  maldng  a 
foul  out  of  his  hand.  No  witness  places 
him  present  at  that  time;  nor  does  any  wit- 
ness testify  that  he  was  present  and  partici- 
pated in  grabbing  the  stakes  ofC  the  table. 
The  most  that  can  be  said  in  this  regard  Is 
the  prosecutor's  own  testimony,  in  which  be 
declares  that  be  thinks  appellant  was  pres- 
ent and  grabbed  for  the  money.  Now,  what 
a  witness  thinks  or  believes  ought  not  to  be 
held  to  establish  a  proposition  beyond  a  rea- 
sonable doubt;  and  the  requirement  of  the 
law  is  that  an  issue  of  this  character  should 
be  established  beyond  a  reasonable  doubt. 
The  testimony  of  the  prosecutor,  giving  it 
full  stress,  only  raises  a  suspicion  that  ap- 
pellant was  present.  This,  however,  was  not 
sufficient  to  authorize  a  conviction.  Tollett 
V.  State,  44  Tex.  96. 

There  Is  also  another  proposition  that  we 
think  is  fatal  to  this  conviction.  Under  the 
evidence  we  do  not  think  that  the  money 
was  the  Joint  property  of  Henar  and  Fran- 
cis. If— and  the  testimony  seems  to  indi- 
cate this— Francis  loaned  $78  to  Henar,  all 
of  the  money  was  Henar's.  Evidently  it  had 
be^n  placed  in  his  possession  by  Francis.  If 
this  theory  be  not  correct  then  $78  was  the 
property  of  Francis  and  $46  was  the  prop- 
erty of  Henar.  They  were  not  Joint  owners 
of  the  fund,  but  separate  owners  of  their  dis- 
tinctive shares.  The  indictment  alleges  the 
money  as  the  proi)erty  of  the  two.  We  do 
not  think  the  proof  sustains  this.  The  Judg- 
ment is  reversed,  and  the  cause  remanded. 
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CALHODN  T.  8TATB. 

(Coart  of  Criminal  Appeals  of  Texas.    May  22, 

1901.) 

CRIMINAL  I.AW-C0NTINUANOII— ABSBNT  WIT- 
NBSSBS— SELF-DBFENSB— HATB- 
RIAUTT  OF  BVIDBNCB. 
Where  accused  was  cursing,  and,  on  being 
approached  by  complaining  witness  and  asked 
to  desist,  immediately  drew  a  pistol,  and  shot 
complainant,  evidence  that  complainant  had  a 
"wagon  standard"  in   hia  hand   was   immate- 
rial,  and  hence  the  absence  of   witnesses   by 
which  accused  intended  to  establish  this  fact 
was  not  sufficient  ground  for  a  continuance. 

Appeal  from  district  court,  Colorado  coun- 
ty; H.  Kennon,  Judge. 

Price  Calhoun  was  convicted  of  assault 
with  Intent  to  murder,  and  he  appeals.  Af- 
firmed. 

F.  W.  Burford  and  R.  M.  Mlddlebrook,  for 
ap];>eUant  Robt  A.  John,  Asst  Atty.  Oen., 
for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
Tlcted  of  assault  with  intent  to  murder,  and 
his  punishment  assessed  at  two  years'  con- 
finement in  the  penitentiary. 

Exception  was  reserved  to  the  overmling 
of  the  motion  for  continuance.  By  the  two 
absent  witnesses  it  was  expected  to  be 
shown  that  at  the  time  of  the  difQcnIty  the 
assaulted  party  was  approaching  appellant 
with  a  "wagon  standard"  in  his  hand;  that 
he  was  some  distance  away,  and  appellant 
was  standing  on  the  platform  at  the  depot. 
Appellant  was  cursing  Albert  Taylor  (one 
of  the  absent  witnesseB)  rather  vehemently 
on  account  of  some  financial  transaction 
between  them  the  day  before.  Prosecuting 
witness  requested  appellant  to  cease  his  vul- 
gar and  profane  language  In  the  presence 
of  his  (prosecutor's)  wife.  Upon  this  request 
appellant  Immediately  drew  his  pistol,  came 
down  from  the  platform,  and  approached 
prosecuting  witness,  fired  one  shot,  and 
snapped  his  pistol  trying  to  effect  a  second 
shot  Prosecutor  in  the  meantime  bad 
stooped  down  and  picked  up  the  wagon 
standard.  Appellant  contends  at  this  point, 
however,  that  when  he  first  saw  prosecutor 
he  was  approaching  him  with  a  wagon 
standard,  and  was  some  SO  feet  away;  and 
he  proposed  to  prove  by  the  two  absent  wit- 
nesses that  prosecutor  did  have  the  wagon 
standard  when  he  first  came  in  sight  from 
behind  some  cars,  and  that  the  shot  which 
took  effect  in  prosecuting  witness'  hand  also 
struck  the  wagon  standard.  There  were 
quite  a  number  of  eyewitnesses  to  the  trans- 
action, and  the  wagon  standard  was  left 
on  the  ground.  Under  appellant's  testi- 
mony, as  given  by  himself,  we  do  not  be- 
lieve this  testimony  was  material,  even  if 
true;  and  under  the  facts  from  all  the  wit- 
nesses it  is  not  probably  true.  But,  if  true 
that  the  ball  did  strike  the  wagon  standard 
in  the  hand  of  the  witness,  still  there  was 
no  error  in  refusing  the  continuance.  As 
soon  as  prosecutor  made  the  demand  of  ap- 


pellant to  cease  his  swearing  and  vulgarit; 
In  the  presence  of  bis  wife,  appellant  im- 
mediately drew  his  pistol.  Jumped  down 
from  the  platform,  approacbedi  and  shot 
prosecutor. 

The  only  other  question  suggested  for  re- 
Tlsion  is  the  sufficiency  of  the  evidence  to 
support  the  conviction.  It  fully  Justified  the 
Terdict    The  Judgment  is  affirmed. 


Ex  parte  McMINN. 

(Court  of  Criminal  Appeals  of  Texas.    May  22, 

1901.) 

HABEAS  CORPUS— CUSTODT— APPEAL. 
Defendant  sued  out  a  writ  of  habeas  co^ 

gus,  and  was  remanded  to  custody,  whereupon 
e  appealed.  Instead  of  being  retained  in  cus- 
tody, he  was  given  his  freedom  on  a  recog- 
nizance.  HM,  that  the  appellate  court  had  nu 
jurisdiction  of  the  defendant,  and  his  appeal 
must  be  dismissed. 

Appeal  from  Bexar  county  court;  Peta 
Jonas,  Judge. 

T.  J.  McMinn,  having  sued  out  a  writ  of 
habeas  corpus,  was,  on  the  bearing  thereof, 
remanded  to  custody,  irom  which  he  appeals. 
Dismissed. 

D.  A.  McAsklll,  for  appellant  Bobt  A 
John,  Asst  Atty.  Oen^  for  the  State. 

HENDERSON,  J.  Appellant  sued  out  a 
writ  of  habeas  corpus  to  avoid  the  payment 
of  a  fine  assessed  against  him  for  falling 
to  pay  his  city  occupation  tax  as  a  lawyer. 
At  the  hearing  in  the  court  below  the  judge 
refused  to  discharge  him,  but  remanded  him, 
whereupon  he  prosecuted  an  appeal  to  this 
court  Instead  of  being  retained  in  custody, 
he  was  enlarged  on  an  alleged  recognizance. 
We  know  of  no  precedent  authorizing  a  re- 
cognizance to  be  taken  in  such  cases.  Tbr 
custody  of  appellant  in  a  proceeding  in 
habeas  corpus  is  a  Jurisdictional  fact  there 
being  no  procedure  authorizing  a  recogni- 
zance to  be  taken  in  such  cases  by  the  court 
from  which  the  appeal  is  prosecuted.  This 
question,  as  a  matter  of  practice,  has  long 
since  been  settled.  See  Ex  parte  Erwln,  7 
Tex.  App.  288,  and  authorities  there  cited; 
Kx  parte  Talbutt,  39  Tex.  Or.  R.  12,  44  S.  W. 
832;  Ex  parte  Snyder,  SO  Tex.  Cr.  R.  120, 
44  S.  W.  1108.  Because  this  court  has  do 
jurlBdiction  of  the  appellant  because  not  in 
custody  of  the  officer,  the  appeal  is  dis- 
missed. 


COLEMAN  v.  STATBii 

(Court  of  Criminal  Appeals  of  Texas.    May  1. 

1901.) 

HOMIOIDB-COUNSEIi  —  SICKNESS  —  INTOXICA- 
TION—CONTINUANCE— WITNESSES*- FAILDRK 
TO  SWEAR— EFFECT-NEW  TRIAL.— REFUSAL. 
1.  Where  the  sickness  of  defendant's  lead- 
ing counsel  was  voluntarily  produced  by  the 

>  Rehearing  denied  Juna  6,  UOL 
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nse  of  intozicatinK  liquor,  and  defendant  waa 
represented  at  the  trial  by  able  coonael,  it  waa 
not  error  to  refuse  a  continaance. 

2.  Where  a  -vritnesa  for  the  state  testified  a* 
to  the  condition  of  deceased's  body  two  hours 
after  the  homidde,  and  to  finding  a  knife  in  his 
pocket,  and  bia  evidence  was  uncontradicted, 
though  several  persons  were  present  at  the 
time  referred  to  by  the  witness,  the  fact  that 
he  was  not  sworn  did  not  entitle  defendant  to 
a  new  trial. 

3.  The  objection  that  one  of  the  state's  wit- 
nesses was  not  sworn  cannot  be  raised  for  tlie 
first  time  on  appeal. 

Appeal  from  district  court,  Smith  county; 
J.  G.  RuBsell,  Judge. 

Levi  Coleman  was  conTlcted  of  murder, 
and  he  appeals.    Affirmed. 

B.  B.  Bealrd,  tor  appellant  Robt  A.  John, 
Asst.  Att7.  Oen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree,  and  his 
punishment  assessed  at  confluement  in  the 
penitentiary  for  a  term  of  12  years,  and  he 
appeals. 

Appellant  applied  for  a  continuance  of 
the  case  on  account  of  the  absence  of  a 
witness  and  the  absence  of  his  leading  coun- 
sel, J.  A.  Bullock.  The  witness  was  present 
in  court,  and  so  this  question  is  eliminated. 
The  application  shows  that  Bullock  was  sick. 
The  contesting  affldaylt  of  the  district  at- 
torney shows  that  his  sickness  was  volun- 
tarily produced  by  reason  of  the  use  of  in- 
toxicating liquor,  and  the  court's  explanation 
to  the  bin  shows  that  the  sickness  of  Bul- 
lock was  produced  by  the  voluntary  use  of 
intoxicating  liquors.  It  also  appears  from 
the  explanation  of  the  court  that  appellant 
had  the  services  of  able  counsel  during  the 
trial  of  the  case,  whom  he  had  previously  em- 
ployed. The  action  of  the  court  overruling 
the  continuance  on  this  ground  was  not  error. 
MliMi  V.  State,  36  Tex.  Cr.  R.  66,  35  S.  W. 
394;  Ryan  v.  State  (Tex.  Or.  App.)  35  S.  W. 
288;  Stockholm  v.  States  24  Tex.  App.  B98, 
7  8.  W.  338. 

In  his  motion  for  new  trial,  appellant  al- 
leged that  one  R.  O.  Collier,  who  was  In- 
tFodnced  by  the  state,  and   testified   as  a 
witness,  was  not  sworn,  and  that  this  was 
unknown  to  his  counsel  until  after  the  trial. 
This  Is  supported  by  the  affidavit  of  R.  O. 
Collier  to  the  effect  that  he  was  not  sworn, 
and  by  his  attorney,  B.  B.  Bealrd,  to  the 
effect  that  he  did  not  notice  Collier  was  not 
sworn.    There  is  also  appended  to  the  mo- 
tion the  testimony  of  said  Collier.    This  wit- 
ness was  not  present  at  the  time  of  the  homi- 
cide, but  came  to  the  body   several  hours 
after  aeceased  was  killed,  aiid  be  testified  to 
the  condition  of  the  tx>dy  then,  and  finding  a 
knife  in  the  pocket    The  testimony  of  this 
witness  does  not  appear  to  us  to  have  been 
material.    He   testified   that   John    Messer, 
iim  Rankin,  and  Nath.  Brown  and  others 
were  present  when  he  went  to  the  body;  but 
DO  effort  was  made  by   appellant  to   con- 
tradict him  by  any  of  these  witnesses.    In- 


deed, there  does  not  aiqpear  to  have  been 
any  controversy  alx>ut  his  testimony.  But 
U  there  had  been,  it  does  not  appear,  un- 
der the  decisions  of  this  court,  that  lie  would 
be  entitled  to  a  new  trial  because  the  witness 
was  not  sworn.  Goldsmith  v.  State  (Tex. 
Or.  App.)  22  S.  W.  405.  While  the  statute 
requires  witnesses  to  be  sworn,  yet  this 
is  a  right  that  appellant  may  waive  as  he 
can  waive  any  right  except  the  trial  by  Jury  ■ 
when  ho  has  entered  the  plea  of  not  guilty. 
If  he  desired  the  witness  sworn,  diligence  re- 
quired that  he  should  see  to  this  during  the 
trial.  It  is  too  late  after  verdict  to  com- 
plain. The  evidence  is  sufficient  to  support 
the  verdict    The  Judgment  is  afitemed. 


BARBER  ▼.  STATB,  ' 

(CV>nrt  of  Criminal  Appeals  of  Texas.    April' 
17,  1001.) 

CBIMINAL  LAW— CATTLB-INCLOSURJS  OF  AM- 
0THBR—P08SBSSI0N— TITLE. 

1.  A  person  purchased  land,  fenced  it,  and 
had  an  agent  In  actual  possession,  when  de- 
fendant claiming  to  have  subsequently  pnr- 
chased  the  land,  turned  his  cattle  into  the  la- 
closure,  and  notified  the  agent  that  he  had 
done  so.  Held,  under  Een.  Code,  art  794,  pro- 
viding that  if  any  person  shall  knowingly 
cause  any  cattle  to  go  within  the  inclosed) 
lands  of  another  without  the  consent  of  the- 
owner,  he  shall  be  fined,  etc.,  the  defendant 
was  properly  fined,  since  the  possession  of  the 
agent  was  ue  possession  of  the  principal,  and 
the  right  which  this  article  is  intended  to  pro- 
tect is  tJie  possessory  right  and  not  the  title 
to  the  land. 

2.  Where  defendant  purchased  land  while  he 
knew  it  was  in  the  actual  possession  of  anoth- 
er, who  had  purchased  and  inclosed  it  defend- 
ant's claim  of  title  did  not  justify  him  in  turn- 
ing his  cattle  into  such  Inclosure  without  the 
consent  of  the  one  so  in  possession;  and  a  fine 
for  violating  the  provision  of  Pen.  Code,  art 
794,  prohibiting  any  person  from  knowingly 
causing  any  cattle  to  go  within  the  inclosure 
of  another  without  the  coasent  of  the  owner, 
should  be  sustained. 

Appeal  from  district  court  San  Saba 
county;  M.  D.  Slator,  Judge. 

Wallace  Barber  was  convicted  for  caus- 
ing cattle  to  go  within  the  inclosed  lands  of 
another  without  the  consent  of  the  owner, 
and  he  appeals.    Affirmed. 

Sidon  Harris,  tor  appellant  Robt  A. 
John,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed for  causing  cattle  to  go  wltliin  the 
inclosed  lands  of  another  without  the  con- 
sent 'of  the  owner,  etc.,  and  Ills  punishment 
assessed  at  a  fine  of  $25. 

A  brief  summary  of  the  facts  discloses 
that  the  alleged  owner,  Kuykendall,  had 
bought  the  land  in  question  in  the  sprints 
of  1900,  and  during  the  summer  had  in- 
closed it  along  with  quite  a  lot  of  othef 
land;  that  his  purchase  was  from  the  Bur- 
roughs estate;  that  be  had  placed  an  agent 
in  charge  of  these  pasture  lands;  that  this 
agent  resided  on  the  pasture,  while  Kuy- 
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kendall  resided  at  the  coanty  seat  some 
miles  distant.  Appellant  claims  to  have 
bougbt  the  land  In  question  In  the  fall  of 
1900,  subsequent  to  Its  being  inclosed  by 
Euykendall.  At  the  time  of  the  purchase 
he  was  fully  aware  of  the  possession  and 
ownership  of  Kuykendall.  After  making  his 
purchase,  he  drove  his  cattle  into  the  inclo- 
sure,  and  turned  them  loose  for  grazing 
purposes,  and  notified  Kuykendall's  agent  of 
the  fact  that  he  had  done  so.  It  is  contend- 
ed this  does  not  show  ownership  in  Kuy- 
kendall, and  that  the  Information  should 
have  negatived  the  consent  of  Nowlen,  Kuy- 
kendall's agent  in  possession.  We  think 
the  information  Is  sufficient  upon  this  point 
Kuykendall  was  the  owner  of  and  in  pos- 
session of  the  land  as  well  by  bis  agent  as 
if  be  himself  had  lived  upon  it.  The  pos- 
session of  property,  under  article  794,  Pen. 
Code,  under  which  this  informaton  was 
brought  is  a  possessory  right  and  not  one 
of  title;  and  we  believe  the  Information 
was  sufficient  to  allege  the  ownership  In  the 
real  owner.  The  possession  of  the  agent, 
Nowlen,  was  the  possession  of  the  owner, 
Kuykendall,  and  sufficient  under  this  case. 
It  is  claimed  that  appellant  did  not  vio- 
late the  spirit  of  the  .statute,  because  of  bis 
subsequent  purchase  and  claim  of  the  land; 
and  that  thereby,  if  he  did  not  have  the 
rightful  authority  to  place  his  cattle  upon 
the  land,  he  was  justified  in  believing  he 
had  that  right;  and  that  If  it  was  a  viola- 
tion of  the  statute  at  all,  it  was  simply  a 
violation  of  Its  letter,  and  not  of  Its  spirit 
We  do  not  believe  this  position  is  correct 
He  knew  of  the  claim  and  ownership  of 
Kuykendall  at  the  time  he  placed  his  cattle 
In  the  pasture,  and  testifies  himself  that 
litigation  was  pending  between  himself  and 
others  with  reference  to  lands  he  had  pur- 
chased In  this  pasture,  and  that  at  the  time 
of  his  purchase  and  at  the  time  he  turned 
the  cattle  in  the  pasture  the  prior  purchaser 
had  actual  possession  of  the  land  and  the 
Inclosure.  This  is  not  like  Yarbrough's 
Case,  37  Tex.  Cr.  E.  357,  39  S.  W.  941, 
where  the  party  charged  with  violating  the 
statute  was  the  owner  and  in  possession  of 
640  acres  of  land  inclosed  in  one  of  the 
large  western  pastures.  If  appellant's  case 
came  within  the  rule  there  announced,  he 
would  have  the  right  to  turn  his  cattle  into 
the  pasture,  as  was  held  In  that  case.  It 
was  unquestioned  that  Tarbrough  owned  the 
640  acres  Inclosed  In  the  large  pasture,  in 
which  he  turned  his  cattle,  and  on  which 
he  resided.  In  that  case  the  owner  of  the 
inclosed  land  has  the  right  to  use  it  and 
could  not  be  debarred  that  right  by  the  act 
of  others  Inclosing  It  In  a  general  pasture. 
But  this  Is  not  a  case  of  that  kind.  Appel- 
lant's tiOe  to  the  land,  if  it  be  a  title,  was 
acquired  subsequent  to  the  purchase  by  an- 
other party,  who  had  inclosed  and  was  us- 


ing the  land.  We  brieve  the  evidence  ]u^ 
tifles  the  conviction.  Daley  v.  State,  40  Ta. 
Cr.  R.  101,  48  &  W.  615.  The  judgment  1* 
affirmed. 

On  Motion  for  Behearing. 

(June  6,  1901.) 

At  a  former  day  of  this  term  the  judg- 
ment herein  was  affirmed.  Motion  for  re- 
hearing is  made,  reciting  alleged  errors  com- 
mitted by  this  court  in  the  rendition  of  its 
opinion.  The  first  ground  of  the  motion 
contends  that  there  is  an  evident  misap- 
prehension of  the  facts:  (1)  There  is  no 
evidence  that  appellant  was  engaged  in  liti- 
gation with  any  of  the  parties,  aa  fonnd 
by  the  court;  (2)  there  is  no  evidence  that 
Kuykendall  inclosed  the  land  at  all,  as  foimd 
by  the  court;  (3)  there  is  no  evidence  that 
Kuykendall  had  placed  an  agent  in  charge 
of  the  land.  The  facts  are,  that  Mfftrlen 
lived  on  the  land  claimed  to  be  owned  by 
him  before  Kuykendall  purchased,  and  that 
Kuykendall  lived  25  miles  away.  An  Inspec- 
tion of  the  statement  of  facts  shows  that  the  i 
litigation  was  between  the  witness  Hall  and  i 
Nowlen,  and  not  between  appellant  and  oth- 
er parties,  as  stated  in  the  original  opinion. 
As  to  the  other  two  propositions,  Nowlen's 
testimony  shows  that  the  land  was  inclosed 
by  Kuykendall  and  others,  owners  of  the 
pasture  and  adjoining  lands.  Nowlen  testi- 
fied In  regard  to  the  "agency,"  as  It  was 
tenued  in  the  opinion,  "I  have  charge  of 
said  pastmre  for  J.  M.  Kuykendall,  who  lives 
in  San  Saba  town.  In  said  county,  some 
twenty-five  miles  from  said  ranch."  Kuy- 
kendall testified,  "Nowlen  Is  the  man  in  my 
employ,  who  has  charge  of  said  pasture  for 
me."  In  regard  to  the  fences  Kuykendall 
testified,  "The  section  of  land  claimed  by 
defendant  Is  part  of  the  land  bought  by  me 
from  the  Burroughs  estate  last  spring,  and 
was  Inclosed  with  the  other  lands  in  my 
pasture  October  13,  1900."  In  this  connec- 
tion Nowlen  testified:  "I  own  1,010  acres  In 
said  pasture.  Tliere  are  about  10,000  acres 
In  said  pasture,  which  Is  Inclosed  by  fences 
of  said  J.  M.  Kuykendall,  H.  W.  Atkinson, 
Campbell,  Boddy,  and  Ray.  Their  respective 
portions  of  fence  join,  and  being  on  their 
respective  dividing  lines,  except  that  of  S. 
E.  Ray,  who  has  about  150  acres  embraced 
in  the  land  inclosed  within  this  pasture, 
having  the  balance  of  his  land,  which  joins 
this  150  acres,  fenced  to  Itself,  upon  which 
he  resides."  We  make  this  statement  of  the 
facts  in  order  to  correct  the  mistake  to  the 
effect  that  appellant  and  others  were  en- 
gaged {n  litigation.  The  litigation  was  be- 
tween Hall  and  Nowlen.  The  questions  sub- 
mitted In  motion  for  rehearing  show  no  rea- 
son why  the  conclusion  heretofore  reached 
should  be  changed.  The  motion  for  rehear- 
ing Is  overruled. 
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<Ooiirt  of  Otminal  Appeals  of  Texas.    April  24, 
1901.)  • 

HOMICIDE— MURDER— ACQOITTAI^MAN- 
SLAUOHTBR— PORHBR  JEOPARDT. 

1.  'Where  defendant  was  acquitted  of  mnr- 
der,  and  convicted  of  manslaughter,  and  on 
appeal  the  judgment  was  reversed,  he  was  not 
entitled  in  the  succeeding  trial  to  an  instruction 
to  acquit  him  of  the  charge  of  manslaughter, 
if  the  evidence  showed  him  to  be  guilty  of 
mnrder. 

2.  A  plea  of  former  jeopardy  comes  too  late 
on  motion  in  arrest  of  judgment. 

Henderson,  X,  dissenting. 

Appeal  from  district  conrt,  Comanche  coim- 
tr;  N.  R.  Lindsey,  Judge. 

G.  W.  Pickett  was  convicted  of  mandangh- 
ter,  and  he  appeals.    Affirmed. 

Jenkins  &  McCartney,  for  appellant  Robt 
A.  John,  AsBt  Atty.  Oen.,  for  the  State. 

DAVIDSON,    P.   J.    AppeUant  was   con- 
victed of  manslaughter,  and  his  punishment 
assessed  at  two  years'  confinement  in  the 
penitentiary.    On  a  former  trial  he  had  been 
acquitted  of  murder,  and  convicted  of  man- 
slaughter.   On  appeal,  the  Judgment  was  re- 
versed.   On  the  trial  which  resulted  in  this 
conviction,  the  Issue  of  manslaughter  alone 
was  submitted  as  a  predicate  for  conviction. 
This  Is  not  a  case  where  the  evidence  shows 
only  murder,   excluding  the  Issue  of  man- 
slaughter.   Therefore  It  to  not  necessary  to 
discuss  the  case  from  that  standpoint.    There 
was  evidence  on  the  last  trial,  as  In  the  for- 
mer, which  would  have  authorized  a  convic- 
tion of  murder  or  manslaughter.    Appellant 
requested  the  court  to  Instruct  the  Jury,  If 
they  believed  from   the  evidence   appellant 
was  guilty  of  mnrder  in  the  second  degree, 
they  should   acquit   of   manslaughter.    This 
being  refused,  exception  was  reserved,  and 
error  Is  here  assigned.    The  effect  of  appel- 
lant's contention  is  that  an  acquittal  of  mur- 
der could  operate  as  a  bar  to  the  convic- 
tion of  manslaughter  under  the  same  Indict- 
ment though  there  was  evidence  supporting 
the  latter  or  less  offense.    It  has  been  uni- 
formly held,  where  a  party  has  been  acquit- 
ted of  the  higher  degree  or  grade  of  offense, 
that  he  cannot  again  be  convicted  of  that 
grade  or  degree.    But  it  has  been  as  uni- 
formly held   that  sncli  acquittal   does   not 
operate  as  a  bar  to  the  prosecution  of  the 
inferior  degree  of  such  offense.    Appellant's 
contention  Is  that  the  Jury  should  offset  man- 
dangbter  with  the  acquittal  of  murder,  and 
therefore  acquit  if  they  find  from  the  evi- 
dence that  defendant  Is  guilty  of  the  higher 
offense;  both  of  which  are  but  grades  of  the 
nme  offense,  and  triable  under  the  allega- 
tlong  of  the  Indictment.    We  cannot  assent 
to  this  proposition.    In   Paricw's   Case,   22 
Tex.  Aw).  105,  8  8.  W.  100,  the  trial  court 
initmcted  the  Jury  that  they  cotild  use  the 
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testimony  showing  mnrder  as  a  predicate  for 
the  conviction  of  manslaughter,  although  the 
party  had  been  previously  acquitted  of  mur- 
der. That  Is,  appellant  could  not  be  again 
tried  for  murder  when  he  had  been  once 
acquitted  of  that  offense.  That  case  rests 
upon  that  proposition.  Othw  cases  are  nu- 
merous to  the  effect  that  where  there  is 
evidence  of  a  higher  grade  of  offense,  a  con- 
viction will  not  be  disturbed  for  the  inferior 
degree,  though  there  was  no  testimony  show- 
ing the  Inferior  degree.  These  are  expressly 
recognized  and  sanctioned  in  Parker's  Case. 
Puller's  Case,  30  Tex.  App.  559,  17  S.  W. 
1106,  Is  authority  for  holding  that  a  convic- 
tion for  murder  in  the  second  degree  can  be 
had  where  the  evidence  shows  murder  in 
the  first  degree.  This  seems  to  be  predicated 
upon  the  Idea  that  malice  Is  a  constituent 
element  of  both  degrees  of  murder.  The 
Fuller  Case  was  reaffirmed  in  Conde's  Case, 
35  Tex.  Cr.  R.  98,  34  S.  W.  286. 

Let  us  look  at  it  fnxn  another  angle  of 
view.  Sui^ose,  under  an  Indictment  char- 
ging murder,  the  state  elects  to  try  the  ac- 
cused only  for  manslaughter,  dismissing  the 
prosecution  as  to  murder,  and  on  the  trial 
there  is  testimony  which  would  authorize  a 
conviction  for  murder  In  either  degree  or 
manslaughter.  Now,  if  appellant's  theory  Is 
correct  and  his  contention  sound,  the  court 
would  be  required  to  Instruct  the  Jury,  If 
they  believe  the  evidence  of  murder,  they 
should  acquit  of  manslaughter.  If  this  posi- 
tion Is  the  correct  one,  then  in  all  cases  in- 
volving grades  of  offense,  as  in  homicide, 
if  there  shoiUd  be  evidence  of  a  higher  grade 
than  that  upon  which  the  conviction  is  sought, 
defendant  would  be  entitled  to  an  acquittal, 
by  reason  of  that  evidence,  however  full  and 
strong  the  testimony  might  be  with  refer- 
ence to  the  grade  for  which  he  Is  being  tried. 
It  is  not  necessary  to  discuss  this  question. 

The  court  was  correct  In  refusing  the  re- 
quested instructions,  and  did  not  err  in  sub- 
mitting alone  the  Issue  of  manslaughter. 
Appellant  had  been  acquitted  of  murder,  and 
could  not  use  that  acquittal  as  a  bar  to  the 
prosecution  for  manslaughter.  Scrogglns  v. 
State,  32  Tex.  Cr.  R.  71,  22  S.  W.  45. 

Subsequent  to  the  trial,  appellant  by  mo- 
tion in  arrest  of  Judgment,  sought  to  raise 
the  question  of  Jeopardy.  This  comes  too 
late,  under  all  the  authorities  In  this  state, 
and  It  is  not  necessary  to  enter  Into  a  discus- 
sion of  the  question.  The  Judgment  Is  af- 
firmed. 

BROOKS,  J.  I  concur  in  the  conclusion 
reached. 

HBNDfSRSON,  3.  (dissenting).  I  do  not 
agree  to  the  views  of  a  majority  of  the  court 
as  expressed  In  the  (pinion  of  the  presiding 
Judge,  and  as  the  question  Involved  Is  one  of 
some  Importance,  and.  In  my  opinion,  over- 
rules our  decisions  on  this  subject  I  'wiU  state 
my  reasons  for  dissenting.    Appellant  was  in- 
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dieted  for  the  morder  of  Ella  Foster.  On  a 
former  trial  he  was  convicted  of  manslaugh- 
t«r,  which  was  an  acquittal  of  the  higher 
grades  of  the  offense;  but  a  new  trial  was 
granted,  and  at  the  September  term,  1900, 
4tt  the  district  conrt  of  Comanche  comity, 
where  the  case  was  pending  on  a  change  of 
>v«nue,  appellant  was  again  tried  under  the 
same  indictment  for  manslaughter,  and  was 
convicted  for  that  ofTense.  It  was  Insisted 
at  the  trial  that  the  evidence  adduced  did 
not  show  manslaughter,  but  murder,  and 
that,  api>ellant  having  theretofore  been  ac- 
quitted of  murder,  he  could  not  again  be  con- 
victed for  said  offense;  and  the  following 
charge  was  aslced  on  the  subject:  "You  are 
instructed  that  if  you  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  de- 
fendant shot  at  either  Will  Foster  or  W.  A. 
Foster,  not  actuated  by  sudden  passion  arous- 
■ed  by  adequate  cause,  as  the  same  is  de- 
■flned  in  the  principal  charge;  and  If  yon  fui^ 
>tber  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  shooting  at  either  or 
'both  of  said  Fosters  was  not  in  the  defend- 
ant's self-defense,  as  defined  in  the  principal 
charge;  and  If  yon  farther  believe  that,  in 
«o  shooting  at  either  of  said  Fostors,  be  killed 
SUa  Foster,— then  such  killing  would  not  be 
manslaughter,  the  offense  for  which  defend- 
ant is  prosecuted,  but  would  be  murder  in 
the  second  degree;  and  if  you  so  believe  from 
the  evidence,  t)eyond  a  reasonable  doubt,  you 
^lU  acquit  the  defendant  of  the  charge  in 
this  case,  and  say  by  your  verdict  that  you 
And  defendant  not  guilty  of  manslaughter." 
The  refusal  to  give  this  charge  is  assigned  as 
error.  I  cannot  agree  with  the  majority  of 
the  court  that  the  evidence  of  this  last  trial 
showed  a  case  of  murder  or  manslaughter. 
On  the  contrary,  the  testimony  of  the  state 
«xhlbited  a  clear  case  of  murder  in  the  sec- 
ond degree,  while  appellant's  testimony  tend- 
ed to  show  a  case  of  self-defense.  But,  con- 
cede there  was  testimony  tending  to  show 
manslaughter,  still  the  question  of  jeopardy 
was  one  for  the  consideration  of  the  jury,  and 
the  court  could  not  derive  them  of  the  right 
to  try  this  Issue.  Nor  do  I  agree  with  the 
court  that  the  question  here  is  whether,  un- 
der an  indictment  for  murder,  which  includes 
'degrees  of  the  offense,  a  party  can  be  caa- 
victed  of  a  lesser  degree,  though  the  evi- 
dence may  show  him  guilty  of  a  higher  de- 
gree. This  doctrine  is  too  well  settled  by 
our  decisions  to  be  controverted.  Baker  v. 
State,  4  Tex.  App.  223;  Powell  v.  State,  5 
Tex.  App.  234.  But  it  is  equally  well  set- 
tled, both  by  our  statutes  and  decisions,  that 
a  conviction  of  a  lower  grade  of  the  offense 
acquits  of  the  higher  grades.  See  article 
762,  Code  Cr.  Proc;  Robinson  v.  State,  21 
Tex.  App.  160,  17  S.  W.  632;  Wright  ▼. 
State,  85  Tex.  Cr.  R.  168,  82  S.  W.  701; 
Hooper  v.  State  (Tex.  Or.  App.)  42  S.  W.  398; 
1  Bish.  Cr.  Law.  {  1004,  subd.  2.  The  ques- 
tion here  is  simply  one  of  jeopardy;  that  is, 
appellant  having  formerly  been  acquitted  of 


murder  of  tx>th  the  first  and  second  degrees, 
when  he  was  again  put  on  trial  for  man- 
slaughter only,  and  the  proof  showed  that  be 
was  not  guilty  of  .manslaughter,  but  guilty 
of  murder,  he  could  not  be  convicted,  under 
the  name  of  manslaughter,  for  the  murder 
of  which  he  had  been  acquitted.  Scroggini' 
Case,  32  Tex.  Cr.  R.  71.  22  S.  W.  46,  cited  hi 
the  majority  opinion,  does  not  sustain  it 
On  the  contrary,  the  very  charge  here  refused 
was  given  in  that  case;  and  the  court  say: 
"There  was  evidence  from  which  the  jury 
could  Infer  that  appellant  killed  deceased 
while  under  a  passion  produced  by  a  blow 
given  by  deceased.  While  it  la  true  there 
is  strong  evidence  of  antecedent  malice  upon 
which  a  finding  of  murder  of  the  first  degree 
would  be  sustained,  yet  the  jury  could  readily 
refer  the  passion  to  the  new  provocation,  and 
convict  of  manslaughter."  Now,  if  it  be 
conceded  there  was  evidence  in  this  ease 
tending  to  show  manslaughter,  yet  there  was 
also  evidence  tending  to  show  it  was  murder, 
and  not  at  all  manslaughter.  If  the  matter 
of  jeopardy  had  been  left  to  the  jury  under 
a  proper  instruction,  then  there  could  be  no 
complaint.  In  Parker  v.  State,  22  Tex.  App. 
106,  3  S.  W.  100,  Judge  Willson,  in  speaking 
for  the  court,  in  a  case  presenting  this  ques- 
tion, uses  the  following  language:  "It  seems 
to  us  that,  as  the  defendant  has  been  acquit- 
ted of  murder,  he  can  only  be  tried  and  con- 
victed of  manslaughter.  If  the  evidence 
shows  that  he  is  guilty  of  murder,  be  cannot 
be  convicted  of  that  offense,  because  he  has 
been  tried  therefor  and  acquitted.  He  can- 
not be  convicted  of  manslaughter,  because  if 
guilty  of  murder  he  is  not  gnllty  ot  man- 
slaughter; the  two  offenses  being  essentially 
different  although  grades  of  homicide.  It  is 
true  that  when  the  Indictment  charges  mur- 
der, and  the  defendant  is  on  trial  for  that 
crime,  he  may  be  convicted  of  any  grade  of 
homicide,  and,  if  convicted  of  a  lower  grade 
than  murder  In  the  first  degree,  the  convic- 
tion will  not  be  set  aside,  because  the  evi- 
dence proves  that  he  is  guilty  ot  a  higher 
grade  than  the  one  of  which  he  la  convicted." 
And  see  Fuller  v.  State,  SO  Tex.  App.  662,  17 
S.  W.  1106;  Conde  v.  State,  86  Tex.  Cr.  R. 
102,  84  S.  W.  286;  Tamer  T.  State  (Tex.  ft. 
App.)  64  S.  W.  580.  It  seems  to  me  that  the 
doctrine  announced  by  these  cases  is  sound, 
and  is  too  well  established  to  be  lightly  over- 
turned. 

The  constitntion  (section  14,  art  1)  gnaran- 
ties  a  party  against  second  trial  and  convic- 
tion for  the  same  offense,  of  which  he  bad 
been  formerly  acquitted;  and  to  hold  that 
appellant  who  had  been  acquitted  of  mar- 
der,  could  again  be  placed  in  jeopardy  for 
that  offense  under  the  name  of  manslaugh- 
ter, would  be  to  deprive  him  of  his  plea 
of  jeopardy  altogether;  or,  if  it  be  conced- 
ed that  there  was  testimony  tending  to 
show  him  guilty  of  manslaughter,  but  there 
was  also  testimony  tending  to  show  he  was 
guilty  of  murder,  and  not  of  manslangbter. 
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for  the  court  to  refnae  to  submit  hia  plea  of 
former  jeopardy  to  the  Jury  was  to  usurp  the 
functions  of  the  jury,  thus  denying  to  him 
the  right  of  that  tribunal  to  pass  upon  the 
facts  under  bis  plea  of  jeopardy.  Orlsham 
▼.  State,  19  Tex.  App.  504;  Woodward  r. 
State  (Tex.  Cr.  App.)  68  &  W.  13S.  It  does 
not  occur  to  me  that  the  position  assumed 
in  the  opinion  by  the  presiding  Judge  can  be 
reconciled  with  the  decisions  of  this  court  on 
the  subject  If  a  contrary  doctrine  Is  estab- 
lished, these  decisions  should  be  expressly 
orerruled,  and  the  new  doctrine  announced. 
For  the  reasons  stated,  I  do  not  concur  In 
said  oplniMi. 


BRADY  T.  STATE. 

(Court  of  (Mminal  Appeals  of  Texas.    May  22, 

1901.) 

CRnUNAIj  LAW-COURT'S  JTJSISDICTION— 

STATUTES. 

1.  Under  the  general  laws  of  T^xas,  the 
county  conrt  has  concurrent  jurisdiction  with 
the  jnsdce  courts  orer  all  misdemeanors  that 
said  courts  have  Jntisdietlon  to  finally  try. 

2.  Laws  1881,  p.  13,  takes  away  the  juris- 
diction of  the  county  court  of  Frio  county  with 
reference  to  crimiaal  matters.  Section  2  con- 
ferred such  jurisdiction  on  the  district  court 
as  was  giren  by  the  general  laws  to  the  county 
court,  except  as  to  probate  of  wills,  etc.,  and 
except  cases,  dvil  and  criminal,  oyer  which,  by 
the  general  laws  of  the  state,  the  justice  courts 
would  haye  jurisdiction.  Section  8  conferred 
oa  the  justice  court  of  precinct  No.  1  jurisdic- 
tloQ  in  all  cases,  civil  and  criminal,  oyer  which, 
by  the  general  laws  of  the  state,  the  county 
conrt  of  said  county  would  have  jurisdiction. 
BO^  that  the  act  did  not  onst  the  district  court 
of  Jurisdiction  to  try  a  misdemeanor  case 
wherein  a  fine  not  exceeding  $200  was  the 
punishment,  since  the  constitution  conferred 
jDrisdiction  in  such  cases  on  county  courts, 
among  which  was  included  the  county  conrt  of 
Frio  county. 

Appeal  from  district  court,  Frio  county; 
U.  F.  Lowe,  Judge. 

Bill  Brady  was  convicted  of  gaming,  and 
he  appeals.    Affirmed. 

J.  T.  BiTens  and  Magus  Smith,  for  appel- 
lant C  A.  Davles  and  Robt  A.  John,  Asst. 
Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed In  the  district  court  of  Frio  county  of 
gaming,  and  his  punishment  assessed  at  a 
fine  of  $10.  He  Interposed  a  plea  to  the  Ju- 
risdiction of  the  district  court  because  he 
was  charged  with  a  misdemeanor  not  involv- 
ing official  misconduct  The  plea  was  over- 
tuled,  jurisdiction  entertained,  and  the  con- 
yiction  resulted.  By  the  Acts  of  the  17tb 
Legislature  (Laws  1881,  p.  13)  the  Jurisdic- 
tion of  the  county  court  of  Frio  county  with 
reteroice  to  criminal  matters  was  taken 
oway.  Section  2  of  that  act  conferred  such 
jurisdiction  in  the  district  court  as  was  given 
by  the  general  laws  to  the  county  court  with 
the  exception  of  probating  of  wills,  appoint- 
ing gnardlans  of  minors,  etc.,  and  except  cas- 
«•  ctrll  and  criminal,  over  which,  by  the  gen- 


eral laws  of  the  state,  the  Justice  courts 
would  have  Jurisdiction.  Section  8  conferred 
upon  the  Justice  court  of  precinct  No.  1  Ju- 
risdiction In  causes,  civil  and  criminal,  over 
which,  by  the  general  laws  of  the  state,  the 
county  conrt  of  said  county  would  have  Juris- 
diction; provided,  however,  that  no  more  Ju- 
risdiction should  be  conferred  on  said  courts 
than  is  given  by  the  general  laws  of  the 
state.  Appellant's  contention  is  that  under 
these  two  sections  the  Justice  court  of  pre 
clnct  No.  1  had  exclusive  Jurisdiction  of  all 
criminal  cases  where  the  amount  of  the  fine 
would  not  be  in  excess  of  $200,  or  where 
there  was  no  imprisonment  attached  as  a 
part  of  the  punishment  Such  was  not  the 
intention  of  the  legislature,  as  evidenced  by 
the  language  of  the  act.  The  county  court, 
under  the  general  laws  of  Texas,  has  con- 
current jurisdiction  with  the  Justice  courts 
In  all  misdemeanors  that  said  courts  have  Ju- 
risdiction to  finally  try.  So  far  as  applicable 
to  this  case,  the  legislature  was  simply  In- 
tending to  confer  upon  the  district  court  such 
Jurisdiction  in  criminal  matters  as  had  been 
conferred  upon  the  county  court  prior  to 
diminishing  its  Jurisdiction.  If  the  legisla- 
ture intended  to  confer  upon  the  Justice  court 
of  precinct  No.  1  aU  civil  and  criminal  Juris- 
diction over  which,  xmitse  the  general  laws, 
county  courts  have  Jurisdiction,  the  act 
would  be  unconstitutional.  The  constitution 
confers  Jurisdiction  upon  the  justice  courts 
throughout  the  county  of  civil  and  criminal 
matters  to  certain  amounts,  and  the  legisla- 
ture is  not  authorized  to  oust  them  of  such 
Jurisdiction.  Under  the  constitution  the  leg- 
islature may  diminish  the  Jurisdiction  of 
the  county  court,  and  confer  Its  criminal  Ju- 
risdiction upon  other  courts;  but  it  cannot 
under  that  clause  of  the  constitution,  oust 
the  Justice  courts  of  their  Jurisdiction,  and 
confer  it  upon  the  JAstice  court  of  precinct 
No.  1.  It  does  not  take  an  act  of  the  legisla- 
ture to  confer  jurisdiction  upon  the  justice 
courts  of  misdemeanors  wherein  a  fine  not 
exceeding  $200  Is  the  punishment  The  con- 
stitution has  conferred  this  jurisdiction,  and 
has  conferred  it  alike  upon  all  justice  courts, 
whether  in  precinct  No.  1  or  other  precincts. 
Certainly,  it  would  not  for  a  moment  be  con- 
tended that  the  legislature  intended  to  con- 
fer upon  the  Justice  court  of  precinct  No.  1 
authority  to  try  criminal  causes  where  the 
fine  was  in  excess  of  $200,  or  where  impris- 
onment was  a  part  of  the  punishment  or  to 
diminish  the  jurisdiction  of  the  other  Justice 
courts.  Whether  the  legislature  mentioned 
the  question  of  Jurisdiction  as  to  the  Justice 
courts  or  not  they  still  would  retain  Jurisdic- 
tion of  all  misdemeanors  where  the  punish- 
ment was  by  fine  only  not  exceeding  $200. 
So,  looking  to  the  provisions  of  the  act  In 
question,  it  was  evidently  the  intention  of 
the  legislature  to  simply  confer  upon  the  dis- 
trict court  such  authority  to  try  criminal 
cases  as  had  been  conferred  by  the  consti- 
tution and  the  general  laws  upon  the  county 
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court  Had  not  tbe  JnrlBdictton  of  the  coos- 
ty  court  of  Frio  county  been  dlmlni8bed,  it 
would  bare  bad  original  jurisdiction  to  try 
tbla  cause;  and,  tbe  district  court  bavlnf; 
superseded  tbat  court  in  regard  to  'tbe  trial 
of  criminal  causes.  Jurisdiction  was  confer- 
red by  tbe  act  of  tbe  legislature  upon  tbat 
court,  tbe  same  aa  It  bad  existed  in  tbe 
county  court  Tbla  law  is  stlU  In  force,  so 
far  as  we  bave  been  able  to  ascertain.  Tbere 
Is  no  error  in  tbe  record.  Tbe  ludgmeat  is 
affirmed. 


WALLS  T.   STATE. 

(Court  of  Criminal  Appq^Is  of  Texas.    May  22, 

1001.) 

CRIMINAL  LAW— LARCENT-TENUB-XUOtniT— 
AOENT— FRAUDULENT   INTENT. 

1.  Defendant  sold  a  bone,  wblcb  be  did  not 
own,  to  an  innocent  purcbaser.  The  next  day 
tbe  purcbaser  went  into  tbe  adjoiniag  county, 
and  took  tbe  horse.  On  trial  of  defendant  in 
tbe  latter  county  for  larceny  of  the  horse,  tbe 
court  charged  that  if  defendant  sold  tbe  horse, 
and  pointed  it  out  to  the  purchaser  on  tbe 
range,  without  taking  possession,  but  author- 
ized tbe  purchaser  to  take  possession  of  it 
and  the  purchaser  afterwards,  in  another  coun- 
ty, did  take  and  appropriate  the  horse  by  Tir- 
tne  of  such  sale,  then  tbe  venue  was  sufficieat- 
ly  proved  to  be  in  tbe  iatter  county.  Held,  the 
conviction,  under  such  charge,  should  be  sus- 
tained, since  the  theft  occurred  when  the  pur- 
chaser, as  the  innocent  agent  of  defendant 
took  actual  possession  of  the  horse. 

2.  Where  defendant  sold  a  horse,  which  he 
did  not  own,  to  an  innoceut  purchaser,  who 
afterwards  took  possession  of  it  in  another 
county,  the  fact  that  the  purchaser  had  no 
fraudulent  intent,  whoi  taking  the  horse,  is 
not  a  defense  to  defendant  when  charged  wiUi 
larceny  of  the  horse,  since  defendant  had  the 
fraudulent  intent,  and  the  purcbaser  was  act- 
ing as  defendant  8  agent 

Appeal  from  district  court  Hopkins  coun- 
ty; H.  C.  Connor,  Judge. 

Jim  Walls  was  convicted  of  horse  theft 
and  be  appeals.    Affirmed. 

L.  D.  King  and  James  Patteson,  for  ap- 
pellant Robt  A.  John,  Asst  Atty.  Gen., 
for  tbe  State. 


HENDERSON,  J.  Appellant  was  convict- 
ed of  tbe  tbeft  of  a  borse,  and  bis  punish- 
ment assessed  at  two  years'  confinement  in 
tbe  penitentiary,  and  be  prosecutes  this  ap- 
peal. 

Appellant  assigns  a  number  of  errors,  but 
tbe  only  one  tbat  be  appears  to  insist  upon 
Is  tbe  Jurisdiction  or  venue  of  tbe  ofllense. 
Tbe  Indictment  was  presented  and  the  case 
prosecuted  in  Hopkins  county.  Tbe  proof 
did  not  show  any  actual  taking  by  appellant 
in  person  in  Hopkins  county.  However,  It 
did  show  tbat  tbe  animal  ran  in  Hopkins 
county,  and  also  in  Delta.  Appellant  sold 
tbe  animal  to  one  Prim,  tbe  sale  being  con- 
summated In  Delta  county.  It  appears  tbat 
Prim  was  Innocent  of  any  knowledge  tbat 
appellant  bad  stolen  or  was  stealing  tbe 
animal  in  question.    On  tbe  next  day  after 


tbe  sale  Prim  went  Into  Hoiricins  connty, 
and  took  and  appropriated  tbe  animal  be  bad 
bought  from  appellant  tbe  day  before.  Ap- 
pellant requested  an  Instruction  to  the  ef- 
fect tbat  If  tbe  actual  taking  did  not  tal:e 
place  in  Delta  county  to  acquit  Tbe  court 
also  gave  an  instruction  to  tbe  effect  that 
if  defendant  in  Delta  county,  sold  tbe  botte 
to  Prim,  and  pointed  it  out  on  the  range 
without  taking  possession  of  tbe  same,  bat 
authorized  Prim  to  take  possession  of  it, 
and  Prim  afterwards  did,  in  Hqjtkins  coon- 
ty,  take  and  appropriate  said  horse  by  vir- 
tue of  said  sale  by  defendant  then,  and  io 
tbat  event  tbe  venue  was  sufficiently  prov- 
ed to  be  in  Hopkins  cotmty.  So  tbat  tbe 
proof,  in  connection  with  tbe  requested 
charge  and  tbe  charge  given  by  the  court, 
presents  tbe  question  of  venue  in  every 
phase  in  which  It  could  be  presented.  It 
appears  from  tbe  proof,  as  indicated  above. 
tbat  Prim,  tbe  party  to  whom  the  botte 
was  sold,  and  who  took  actual  possessUn 
of  same  in  Hopkins  county,  did  bo  as  tbe 
innocent  agent  of  appellant  Prim's  taking, 
therefore,  constituted  appellant's  taking. 
See  article  77,  Pen.  Code;  Sikes  v.  State  (Tes. 
Or.  App.)  28  S.  W.  688;  1  McClain.  Cr.  Law,  {S 
207,  211;  People  v.  Adams,  3  DenUt,  190,  -15 
Am.  Dec.  468;  Com.  v.  Hill,  11  Mass.  ISti: 
State  V.  Wyekoff,  31  N.  J.  Law.  65.  The 
question  of  fraudulent  intent  at  tbe  tbne 
of  the  taking,  as  insisted  on  by  appelant, 
does  not  apply.  The  Innocent  agent  never 
bad  any  fraudulent  Intent.  Appellant  bad 
tbe  fraudulent  Intent  when  be  procured  bis 
innocent  agent  to  take  possession  of  the  prop- 
erty, and  tbere  Is  no  question  as  to  this. 

The  charge  of  the  court  on  recent  possei- 
sion  was  in  accord  with  tbe  decisions  of 
this  court  Wheeler  ▼.  State,  34  Tex.  Cr. 
R.  3.50,  30  S.  W.  913.  Other  objections  to 
tbe  charge,  raised  In  motion  for  new  trial 
are  too  general  to  call  In  question  any  par 
ticular  portion  of  the  charge.  However,  we 
bave  examined  tbe  charge  carefully,  and,  hi 
our  opinion,  it  is  a  correct  and  proper  charge 
Tbere  being  no  error  in  tbe  record,  tbe  Jndg- 
ment  is  affirmed. 


DICKBNSOX  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    May  22, 

1901.) 

CRIMINAL  LAW— INSTRUCTION— WSIOHT  Of 

EVIDENCE. 

In  a  prosecution  for  theft  tbe  court  gare 
defendant's  requested  instructions  on  accom- 
plice testimony,  and  further  instructed  tbat,  if 
tbe  jury  found  that  there  was  any  evidence, 
"either  in  the  tracks  or  otherwise,"  that  they 
thought  corroborated  a  certain  witness,  who 
was  aa  accomplice,  they  might  convict  BM 
that  the  instruction  waa  mi  the  weigdit  of  evi- 
dence, and  erroneous. 

Appeal  from  McLennan  county  court;  Q> 
B.  Gerald,  Judge. 

Tom  Dickenson  was  convicted  of  th^  and 
he  appeals.    Reversed. 
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Geo.  N.  Denton  and  Ounnlngbam  St  Crain, 
for  appellant  Robt  A.  Jotm,  Asat  Atty. 
Gen.,  for  the  Statei 

HfSNDEBSON,  J.  Appellant  was  convict- 
ed of  a  misdemeanor  theft,  and  bis  punish- 
ment assessed  at  10  days'  Imprisonment  in 
the  county  Jail;  and  be  prosecutes  this  ap- 
peaL  On  the  trial  the  coart,  by  consent, 
gare  an  oral  charge.  In  connection  there- 
with be  gave  appellant's  requested  instruc- 
tloDB  OD  accomplice  testimony.  One  of  the 
witnesses  (Rhoney  Cook)  was  an  accomplice. 
In  connection  with  said  requested  charge,  be 
further  Instructed:  "¥on  will  take  all  these 
circumstances  Into  consideration;  and  If  yon 
find  there  is  any  evidence,  either  in  the  trades 
or  otherwise,  that  yon  think  corroborates  the 
witness  Cook,  you  can  convict  defendant." 
Appellant  excepted  to  this  latter  charge,  be- 
cause it  was  on  the  weight  of  the  evidence. 
In  our  opinion,  the  exception  was  well 
taken.  The  court  not  only  singled  out  tracks 
as  corroborative  testimony,  but  told  the  Jury 
that  tracks  would  be  sufficient  corroljoration. 
This  character  of  charge  was  not  authorized. 
Hughes  V.  State  (Tex.  Cr.  App.)  23  8.  W. 
881;  Stone  v.  State,  22  Tex.  App.  185,  2  6. 
W.  685;  Borchers  v.  State,  31  Tex.  Cr.  B. 
517.  21  S.  W.  192;  Barnes  v.  State,  37  Tex. 
Cr.  H.  820,  89  S.  W.  684.  For  the  error  of 
the  court  In  giving  said  charge,  the  Judgment 
is  reversed,  and  the  cause  Temanded. 


HUIZAR  V.  STATB. 

(Oanrt  of  Criminal  Appeals  of  Texas.    May  22, 
1901.) 

ASSAULT  —  VARIANCH   BBTWEBN  COMPLAINT 

AND    INFORMATION— COMMENT    BY    COURT 

ON  BVIDENCE— TAXATION  OF  COSTS. 

1.  In  a  prosecution  for  asrinravated  assault  on 
a  female,  the  fact  that  tlie  complaint  of  the 
prosecutrix  is  in  the  first  person,  aad  the  in- 
formation presented  by  the  county  attorney 
refers  to  the  prosecutrix  In  the  third  person, 
does  Dot  constitute  a  variance  affecting  their 
validity. 

2.  Comment  of  the  court  in  a  criminal  prose- 
cntion  on  rejected  evidence  that :  "That  cuts  no 
ice.  The  only  qnestion  ia  whether  defendant  as- 
saulted her  [the  prosecutrix]," — while  improper, 
U  not  reversible  error. 

3.  It  is  improper  to  tax  the  fees  of  a  justice 
of  the  peace  and  constable  for  an  examining 
trial  against  defmdant  in  a  prosecution  for 
iggravated  assault  on  a  female,  where  it  ap- 
pears that  the  examining  trial,  if  any,  was  in 
•  misdemeanor  case. 

4.  On  a  trial  and  conviction  for  aggravated 
assault  on  a  female,  it  is  error  for  the  county 
attorney  to  tax  a  fee  in  the  county  court,  and 
also  a  fee  In  the  justice's  court,  since  be  is 
mtitled  to  but  one  fee  in  a  misdemeanor  rase 
of  this  character. 

Appeal  from  Atascosa  county  court;  N. 
H.  Wallace,  Judge. 

Vicente  Huizar  was  couvlcted  of  aggravat- 
^  assault  on  a  female,  and  he  appeal*. 
Judgment  modlfled  and  affirmed. 


Jas.  A.  Waltom,  fbr  appellant  Bobt  A 
John,  Asst  Atty.  Oen.,  for  the  State. 

BROOKS,  J.  Appellant,  an  adult  male, 
by  complaint  and  information  was  charged 
with  an  aggravated  assault  upon  Jane  Hui- 
zar, a  female,  and  upon  conviction  was  fined 
$25. 

Appellant  criticises  the  complaint  and  In- 
formation on  the  ground  of  variance.  The 
complaint  reads  In  the  first  person;  that  is, 
Jane  Huizar  makes  the  complaint,  and  it  is 
made  in  the  first  person.  The  county  attor- 
ney presents  the  Information,  and  refers  to 
Jane  Huizar  in  the  third  person.  Appellant 
made  a  motion  to  quash  the  complaint  and 
information  because  of  a  variance,  in  that 
the  atliant  speaks  of  herself  as  using  the 
word  "me"  (that  is,  that  "appellant  then  and 
there  beat  and  struck  me"),  while  in  the  In- 
formation the  county  attorney  speaks  of  the 
complainant  as  "her,"  or  In  the  third  per- 
son. The  complaint  alleges  that  appellant 
committed  the  battery  as  follows:  "By  beat- 
ing and  striking  me  with  hand."  The  in- 
formation alleged,  "By  beating  and  striking 
her  with  his  band."  We  think  the  com- 
plaint and  information  are  suffident,  and  this 
does  not  constitute  a  variance  to  the  extent 
of  affecting  their  validity.  Arrlngton  v. 
State,  13  Tex.  App.  551;  Bell  v.  State,  18 
Tex.  App.  53,  51  Am.  Rep.  293. 

Appellant  reserved  an  exception  to  the 
court  commenting  upon,  rejected  evidence, 
as  follows:  "That  cuts  no  ice.  The  only 
question  is  whether  defendant  assaulted  her 
[the  prosecutrix]."  Appellant  Insists  the 
court's  remarks  were  highly  prejudicial  to 
the  rights  of  defendant,  and  were  calculat- 
ed to  impress  upon  the  Jury  the  belief  that 
the  court  thought  the  defense  was  frivolous, 
and  because  the  remark  of  the  court  was 
upon  the  weight  of  the  evidence.  We  think 
the  better  practice  for  the  court  in  excluding 
testimony  Is  not  to  comment  thereon.  How- 
ever, we  fall  to  see  In  what  way  appellant 
has  been  injured.  Rodriguez  v.  State,  23 
Tex.  App.  503,  5  S.  W.  255. 

We  find  a  motion  to  retax  the  costs  in  the 
record.  The  motion  sets  up  that  the  Jus- 
tice of  the  peace  and  constable  have  $9.25 
taxed  as  costs  against  appellant  for  an  ex- 
amining trial.  It  appears  that  the  examin- 
ing trial.  If  any,  was  In  a  misdemeanor  case. 
There  is  no  provision  of  law  authorizing  such 
fees.  We  also  note  the  county  attorney  has 
a  $10  fee  taxed  in  the  county  court,  and  also 
a  $10  fee  taxed  in  the  Justice  court  The 
county  attorney  is  entitled  to  but  one  fee 
of  $10  upon  a  trial  and  conviction  in  a  mis- 
demeanor case  of  this  character.  We  hert^b; 
order  the  clerk  of  the  county  court  to  retax 
the  costs  as  far  as  these  three  items  are 
concerned,  and  strike  the  same  from  the  bill 
of  costs,  and  not  collect  the  same  as  a  part 
of  the  costs  of  the  lower  court  No  other 
error  appearing  In  the  record,  except  as  stat- 
ed, the  Judgment  Is  reformed  and  affirmed. 


Digitized  by 


Google 


330 


68  SOUIHWBSTBBN  BBPOBTBB. 


CTex. 


FLORES  T.  STATE. 

<Court  of  Criminal  Appeala  of  Texas.    Hay  22, 
1901.) 

CRIMINAL  LAW— THBFT— TRIAL— HVIDBNCB- 
AOMISSIBILITT. 
In  a  prosecution  for  theft,  a  certain  tiand- 
kerchief  and  big  bale  tobacco  sack,  to  both  of 
which  defendant  had  access  at  the  time  of  the 
theft,  were  admitted  in  evidence,  after  being 
identified  as  the  handkerchief  and  sack  in 
which  the  stolen  property  was  found  concealed 
on  defendant's  property.  Held,  that  they  were 
properly  admitted,  as  being  a  circumstance  to 
ohow  def^idant'a  guilt. 

Appeal  from  district  conrt,  Callahan  coun- 
ty; N.  R.  Lindsey,  Judge. 

Lee  Flores  was  convicted  of  theft,  and 
he  appeals.    Afflnned. 

Robt  A.  John,  Asst  Atty.  Gen.,  for  the 
State. 

HENDERSON,  J.  Appellant  was  convicted 
of  theft,  and  given  two  years  in  the  peniten- 
tiary; hence  this  appeal.  The  only  bill  of 
exceptions  In  the  record  Is  to  the  introduc- 
tion of  certain  testimony  by  the  state,  to 
wit,  a  certain  red  cotton  handkerchief  and 
a  big  bale  tobacco  sack,  found  with  the 
stolen  property  by  the  constable.  Appel- 
lant objected  to  this  testimony,  because  nei- 
ther of  said  articles  was  shown  to  have  been 
in  bis  possession.  We  have  so  often  held 
that  a  ground  of  objection  stated  Is  not 
equivalent  to  a  certificate  by  the  Judge  that 
the  fact  existed,  that  we  deem  It  unneces- 
sary to  cite  authorities  here.  Concede,  how- 
ever, that  appellant  was  not  shown  by  posi- 
tive evidence  to  have  been  In  possession  of 
said  handkerchief  and  sack;  still  there  are 
other  circumstances  which  rendered  the 
same  admissible.  For  Instance,  If  the  cir- 
cumstances showed  be  stole  the  goods  In 
question,  which  were  found  in  the  handker- 
chief and  sack,  and  delivered  same  to  some 
one  else,  and  the  handkerchief  and  sack 
were  the  property  of  such  other  person,  this 
might  render  the  testimony  admissible.  And 
again,  if  the  handkerchief  belonged  to  ap- 
pellant's wife,  and  the  sack  was  the  prop- 
erty of  his  employer,  and  he  had  access  to 
both  on  the  night  of  the  alleged  burglary 
fand  we  understand  these  to  be  the  actual 
facts  in  this  case),  this  would  render  the 
testimony  admissible.  The  sack  and  hand- 
kerchief were  Identified;  tne  stolen  property 
was  found  concealed  in  the  same  on  the 
premises  where  appellant  lived;  and  there 
were  other  circumstances  In  tne  case  which 
connected  him  with  the  theft.  We  think 
clearly  the  evidence  was  admissible,  this  be- 
ing a  case  of  circumstantial  evidence.  The 
objections  urged  to  the  charge  of  the  court 
are  of  a  general  character,  and  are  not  suffi- 
cient to  call  In  question  any  particular  por^ 
tlon  thwreof.  However,  we  have  examined 
the  charge  carefully,  and,  In  our  opinion, 
the  same  Is  correct.  No  error  appearing  In 
the  record,  the  Judgment  Is  affirmed. 


TAYLCHt  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    May  22. 

1901.) 

CRIMINAL    LAW— HOMICIDB-TRAIN    ROBBKRT 
— DANOBRODS  POSITION— INSTRUCTION. 

1.  Defendant  and  others  boarded  an  engine, 
and,  according  to  the  prosecution's  theory, 
forced  deceased,  who  was  the  fireman,  to  go 
in  front  of  them  to  the  express  car,   for  the 

Surpose  of  robbing  it;  thus  placing  him  in 
anger  of  being  shot  by  those  who  might  de- 
fend the  train.  According  to  defendant's  theo- 
ry, deceased  went  voluntarily.  While  in  anch 
position,  deceased  was  killed.  Hie  conrt  in- 
structed that,  if  the  jury  found  that  defendant 
and  those  acting  with  him  did  not  compel  de- 
ceased to  leave  a  place  of  safety  and  approadi 
a  place  of  danger,  but  said  deceased  went  vol- 
untarily, and  volnntarily  placed  himself  in 
danger,  and  "In  consequence  volnntarily  re- 
ceived the  fatal  shot,  then,  if  yon  so  believe,  or 
If  you  have  a  reasonable  doubt  thereof,  you 
will  acquit  defendant."  Beld,  that  such  in- 
struction suflBciently  submitted  defendant's 
theoKT,  and  was  not  objectionable. 

2.  Deceased,  a  railroad  fireman.  Informed  the 
express  messenger  that  if  he  did  not  open  the 
door  the  robbers  would  blow  it  open  witn  dyna- 
mite, but  there  was  no  testimony  to  show  that 
defendant  placed  deceased  at  the  car  for  the 
purpose  of  preventing  the  messenger  from 
shooting.  Held,  that  an  instruction  that  if  de- 
fendant, and  those  acting  with  him,  forced  de- 
ceased to  accompany  them  to  prevent  the  mes- 
senger from  harming  them,  and  not  for  the  pur- 
pose of  having  him  shot,  then  to  acquit,  was 
properly  refused,  as  there  was  no  evidence  on 
which  to  predicate  it. 

Appeal  from  *  district  court.  Bell  county; 
John  M.  Furman,  Judge. 

Jeff  Taylor  was  convicted  of  murder,  and 
he  appeals.    Affirmed. 

T.  B.  Austin  and  J.  B.  Ferguson,  for  appel- 
lant. F.  L.  Snodgrass  and  Robt  A.  John, 
Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder,  and  bis  punishment  assessed 
at  confinement  In  the  penitentiary  for  life. 

This  indictment  was  presented  Into  the  dis- 
trict court  of  Coleman  county,  and,  subsequent 
to  reversal  on  former  appeal,  on  change  of 
venue  was  sent  to  Bell  county.  This  change 
was  made  by  the  Judge  on  his  own  motion, 
and  was  objected  to  by  appellant  The  ac- 
tion of  the  court  so  far  as  the  record  shows, 
was  correct. 

The  second  bill  of  exceptions  was  reserved 
to  the  fourteenth  clause  of  the  court's  charge, 
because  "It  compelled  the  Jury  to  convict  If 
the  robbers  forced  deceased  from  the  engine 
at  all,  and  because  It  did  not  give  defendant 
the  benefit  of  his  theory  that  on  his  second 
trip  from  the  engine  to  the  express  car  de- 
ceased volunteered."  There  were  two  the- 
ories in  regard  to  this  question,  as  shown 
by  the  testimony,  under  appellant's  conten- 
tion; the  first  theory  being  that  the  party 
undertook  to  rob  the  train,  forcing  deceased, 
who  was  the  fireman,  to  go  in  front  of  them 
to  the  express  car,  for  the  purpose  of  robbing 
It;  thus  placing  him  In  danger  of  being  shot 
from  those  who  might  or  would  defend  the 
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train  against  tbe  robliery.    The  second  con- 
tenticn  is  tbat  tbe  fireman  <h>  the  second 
tr^  to  the  express  car  went  of  bis  own  voU- 
tlon.  and,  If  tbe  latter  theory  is  true,  that 
tb^  were  not  responsible  for  placing  blm  in 
tbe  dangerons  position  he  occupied,  and  by 
reason  of  wblcb  he  was  subsequently  UUed. 
This  la  8um)lemented  by  tbe  further  theory 
that  deceased  was  killed  by  Buchanan,  who 
was  flring  from  the  rear  end  of  the  train  at 
the  robbers,  for  the  purpose  of  preventing  the 
robbery  of  the  ea^press  car.    The  court  char- 
ged the  Jury,  in  substance,  that.  If  the  rob- 
bers   (defendant    and    his    co-consplrators) 
forced  deceased  to  go  in  front  of  them  to  the 
eipress  car,  believing  his  life  was  in  danger 
or  might  be  in  danger,  and  he  was  shot  either 
by  tbem  or  by  Buchanan  from  tbe  opposite 
end  of  the  train,  they  would  be  guilty  of  bis 
morder.    This  phase  of  the  law  was  given  in 
the  thirteenth  subdivlsioa  of  the  charge  of 
the  court    In  other  words,  this  phase  of  the 
law  was  charged  in  accordance  with  the  de- 
cision of  this  case  on  the  former  appeal. 
Taylor  v.  State  (Tex.  (3r.  App.)  66  S.  W.  961. 
The  fourteenth  paragraph  of  the  charge  is  as 
follows:    "If  you  should  find  that  defendant, 
and  those^  If  any,  acting  with  him  in  an  at- 
tempt to  perpetrate  a  robbery,  did  not  com- 
pel said  Lee  Johnson  to  leave  a  place  of 
safety,  and  approach,  be,  and  remain  in  a 
place  of  danger,  but  that  said  Johnson  TOl- 
untarlly,  willingly,   and   not  under  fear  of 
violence  from  such  parties,  left  a '  place  of 
safety,  and  had  voluntarily  placed  himself 
In  danger,  and  that.  In  consequence  of  so  ex- 
posing himself  to  danger  voluntarily,  received 
the  fatal  shot,  and  was  thereby  killed  by 
those  resisting  the  design  to  rob,  then,  if  yon 
M  believe,  or  If  you  have  a  reasonable  doubt 
thereof,  yon  will  acquit  defendant"    While 
this  charge  Is  not  drawn,  perhaps,  as  ac- 
curately as  it  should  have  been,  yet  taken 
as  a  whole.  It  submits  the  question  of  John- 
ton  voluntarily  leaving  a  place  of  safety,  and 
pladng  himaelf  in  danger,  without  fear  of 
violence  or  compulsion  from  defendant  and 
Us  co-consplrators;  and  under  these  circum- 
stances they  would  not  be  responsible  for  his 
death.    We  are  of  opinion  this  sufficiently 
nibmita  this  theory  of  the  case. 

Appellant  asked  the  court  to  charge  the 
Jnry  that,  if  defendant  and  those  acting  with 
blm  in  attempting  to  rob  the  train  forced 
Johnson  to  accompany  them  to  prevent  the 
exptess  messenger  from  harming  them,  and 
sot  for  the  purpose  of  having  Johnson  shot 
then  to  acquit  This  charge  was  correctly 
refused,  because  there  was  no  evidence  upon 
which  to  predicate  it  There  Is  some  testl- 
niony  showing  Johnson  informed  tbe  messen- 
ger if  he  did  not  open  the  door  the  robbers 
would  blow  it  open  with  dynamite,  but  no  wit- 
ness testified  to  any  fact  showing  they  placed 
lobnson  at  the  car  for  the  purpose  of  pre- 
venting the  express  messenger.  White,  from 
ibootlng. 
Some  other  special  charges  were  requested 


by  appellant  all  of  which  were  refused  by 
the  court  A  careful  review  of  the  testimony 
and  the  charge  of  the  court  In  our  Judgment 
shows  the  issues  raised  by  the  testimony 
were  fairly  submitted  to  the  Jury.  Tbe  Judg- 
ment la  affirmed. 


MEDINA  V.  STATB.1 

(Court  of  Criminal  Appeals  of  Texas.    May  S. 

1901.) 

DTINO  DKCLARATION— BItX.S  OF  BXCEPTIONS 
-flUFFICIKNCY. 

1.A  bill  ot  exceptions  which  does  not  set 
out  the  entire  dying  dedaratioo  so  that  the 
connection  in  which  certain  testimony  occurs 
may  be  seen,  Is  insufficient  to  raise  the  ques- 
tion of  its  admissibility  on  appeal. 

2.  Where  declarant  stated  that  on  his  coming 
on  accused  and  others,  who  were  skinning  a 
beef,  the  accused  assaulted  him  with  a  gun, 
and  shot  bim,  after  declaring  his  intention  to 
kill  him,  whereupon  dedarant  crawled  in  some 
bushes,  where  he  remained  until  morning,  a 
further  statement  that  there  were  some  wire 
fences  and  brickyards  there  was  admissible  as 
part  of  the  dying  declaration,  as  tending  to 
show  the  place  where  the  declarant  was  shot. 

S.  A  statement  that  accused  and  others  were 
skinning  or  killing  a  beef  when  declarant  found 
them,  whereupon  accused  shot  declarant,  is  ad- 
missible as  part  of  a  dying  declaration  as  tend- 
ing to  show  a  motive  for  the  shooting,  where 
the  beef  had  evidently  been  stolen. 

Appeal  from  district  court  El  Paso  county; 
A.  M.  Walthall,  Judge. 

Marcos  Medina  was  convicted  ot  murder 
in  the  second  degree,  and  he  appeals.  Af- 
firmed. 

Kobt  A.  John,  Asst  Atty.  Oen.,  for  tbe 

State. 


HENDERSON,  7.  Appellant  was  convict- 
ed of  murder  In  the  second  degree,  and  hlf 
punishment  assessed  at  76  years*  confinement 
In  the  state  penitentiary;   hence  this  appeal. 

Tbe  first  two  bills  of  exception  propose 
to  call  in  question  the  action  of  the  court  In 
admitting  as  a  part  of  the  dying  declaration 
certain  statements  of  the  deceased  in  regard 
to  the  location  of  certain  wire  fences  and 
brickyards  as  being  near  tbe  scene  ot  the 
homicide.  An  examination  of  these  bins 
show  they  are  not  sufficient  to  raise  the  ques- 
tion as  to  whether  or  not  said  testimony 
was  admissible  as  a  part  of  deceased's  dying 
declarations,  for  the  reason  that  the  bills 
do  not  set  out  the  entire  dying  declaratloD 
80  that  the  connection  in  which  said  testi- 
mony occurs  might  be  seen.  Edens  v.  State 
(Tex.  Cr.  App.)  66  S.  W.  816.  But  concede 
the  bills  are  sufficient  was  It  proper  to  ad- 
mit tbe  evidence  complained  of  as  a  part  of 
the  declaration?  We  understand  the  rule  to 
be  that  dying  declarations  relate  only  to  the 
res  gestae  of  the  homicide;  that  is,  the  state- 
ments must  be  confined  to  what  actually 
transpired  at  the  place  of  the  killing,—!,  e. 
who  were  the  actors,  where  It  occurred,  the 
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position  of  persons,  what  was  said  by  the 
parties,  the  instrument  used,  and  how  the 
homicide  was  committed.  A  dying  declara- 
tion is  admissible  to  show  all  the  (acts  imme- 
diately connected  with  the  homicide  to  which 
a  witness,  were  he  present,  conld  testify. 
This  would  exclude  narratives  of  past  trans- 
actions and  opinions  or  mere  conclusions  of 
the  declarant.  See  Roberts  v.  State,  5  Tex. 
App.  141;  Warren  v.  State,  9  Tex.  App.  619, 
35  Am.  Rep.  745;  1  Greenl.  Et.  §  159;  Boyle 
T.  State  (Ind.)  6  N.  B.  203;  People  t.  Abbott 
(Cal.)  4  Pac.  769.  And  see  note  to  State  ▼. 
Johnson  (S.  C.)  9  Cr.  Law  Mag.  461  (s.  c.  1 
S.  E.  610).  Now,  it  appears,  If  we  look  to 
the  statement  of  facts,  the  declarant  stated 
substantially:  That  he  rode  to  where  appel- 
lant and  three  other  persons  were  skinning  a 
beef.  That  appellant  immediately  assaulted 
him  with  a  gun,  and  deceased  said  to  him, 
"Don't  kill  me,  and  I  will  say  nothing  about 
this;"  and  appellant  said,  "No,  Cabron;  you 
are  always  finding  us  doing  this  kind  of 
thing,  and  I  will  kill  you  here."  Appellant 
then  fired  on  him.  His  horse  ran  a  short 
distance,  when  he  fell  off,  and  crawled  In 
some  bushes.  That  abont  that  time  a  third 
one  of  the  party  came  out,  and  fired  in  the 
bushes  where  he  lay.  That  the  parties  then 
got  on  their  horses,  lifted  some  meat  on 
their  wagon,  and  pulled  out.  They  left  him 
there,  and  he  crawled  through  the  bosque. 
and  got  lost,  and  when  daylight  came  he  was 
In  the  same  place  that  he  started  from.  That 
there  were  some  wire  fences  and  brickyards 
there.  Now,  the  objection  Is  to  that  portion 
of  the  testimony  relating  to  the  wire  fences 
and  brickyards.  This  was  stated  by  the 
declarant  as  the  place  where  he  was  shot, 
and  was  used,  in  connection  with  other  testi- 
mony, to  identify  the  place  as  being  In  El 
Paso  county,— that  Is,  evidence  of  venue. 
This  related  directly  to  the  res  gestae  of  the 
homicide  as  Identifying  the  place  by  Its  sur- 
roundings. It  would  have  been  perfectly 
competent  for  the  witneaa,  had  he  been  be- 
fore the  Jury,  to  have  stated  these  facts. 
Furthermore,  even  conceding  that  the  evi- 
dence admitted  was  not  part  of  the  res  gestae, 
still  we  fail  to  see  how  it  could  possibly 
work  any  Injury  to  appellant.  It  was  only 
used,  as  we  take  it  in  connection  with  other 
testimony,  to  Identify  the  place  where  the 
homicide  occurred,  and  thus  to  aid  in  estab- 
lishing the  venue  of  the  offense  in  El  Paso 
county;  and  the  venue  was  abundantly  es- 
tablished by  other  testimony,  and  was  not 
a  controverted  issue  In  the  case. 

The  third  bill  of  exceptions  also  refers  to 
a  part  of  deceased's  dying  declaration,  but 
is  equally  as  defective  as  are  the  first  two 
bills,  in  that  It  falls  to  set  out  the  full  decla* 
ration.  The  ground  of  objection  urged  to 
the  testimony  is  not  a  certificate  by  the  Judge 
that  the  facts  were  true.  The  bill  shows 
that  the  district  attorney  asked  the  witness 
Bryant  (who  was  proving  up  the  dying  dec- 
laration) the  following  question:    "Did  Jose 


Alvares  [deceased]  say  anything  about  what 
defendant  was  doing  at  the  time  he  ibot 
hlm7'  to  which  witness  answered,  "^e  said 
they  were  skinning  or  killing  a  beef."  Thl* 
was  objected  to  by  appellant  on  the  groimd 
that  it  related  to  another  and  different  fact 
and  was  no  part  of  the  act  of  shooting  of 
said  Alvarez  by  defendant.  In  our  opinion, 
it  was  Intlmatdy  Involved  in  the  act  of 
shooting.  It  was  a  part  of  the  res  gestae  of 
the  homicide,  and  showed  the  Immediate 
cause  therefor:  that  is,  it  showed  that  Jnat 
before  the  shooting  deceased  came  upon  ap- 
pellant and  others,  who  were  skinning  a  be^ 
which  they  had  evidently  stolen  from  him  or 
some  one  else;  and  on  this  account  appellant 
shot  him.  This  was  a  part  of  the  res  gestx 
of  the  transaction,  and,  if  deceased  had  beeu 
present,  he  could  have  testified  th»eto.  We 
have  carefully  examined  the  record,  and,  in 
our  opinion,  the  evidence  amply  supports  tbe 
verdict,  and  the  Judgment  is  affirmed. 


ROBERTS  v.  CAWTHON  et  ux. 

(Court  of  Qvll  Appeals  of  Texas.    Jnne  5. 

1901.) 

HOMBSTBA.D-RUIIAL     PROPBRTT— QUESTION 
FOR  JURY. 

Const,  art  16,  S  51,  provides  tiiat  a  home- 
stead, not  in  town,  shall  consist  of  not  more 
than  200  acres,  which  may  be  in  one  or  more 
parcels,  and  a  homestead  in  a  dty  or  village 
shall  consist  of  lots  not  to  exceed  $5,000  in 
value.  Plaintiff  owned  2  acres  in  an  unincor- 
porated village  on  which  he  resided,  and  also 
60  acres  10  or  12  miles  distaat  from  the  vilLiee, 
which  he  claimed  as  a  homestead.  TTie  2  acrps 
were  not  divided  into  lots,  or  formally  plattpil 
as  a  part  of  the  town.  Held,  that  a  charge 
that,  if  the  50  acres  were  used  by  plaiatiff  for 
the  support  of  his  family,  they  constituted  a 
part  of  his  homestead,  was  erroneous,  since,  it 
being  impossible  to  have  both  a  rural  and  urban 
homestead,  the  charge  assumed  that  the  2  acres 
were  mrai  property,  wliich  was  a  question  for 
the  Jury. 

Appeal  from  district  court,  Falls  county; 
Sam  R.  Scott,  Judge. 

Action  by  N.  Cawthon  and  wife  against  W. 
H.  Roberts.  From  a  Judgment  In  favor  of 
plaintiffs,  defendant  appeals.    Reversed. 

B.  L.  Allen,  T.  A.  Blair,  and  Bice  &  Bart- 
lett,  for  appellant  H.  N.  Atkinson,  for  ap^ 
pellees. 

KEY,  J.  W.  H.  Roberta,  having  a  Judg- 
ment against  A.  Cawthon,  caused  an  execu- 
tion to  be  levied  upon  50  acres  of  land  be-. 
longing  to  the  latter.  Cawthon  and  his  wife 
brought  an  Injunction  suit  to  restrain  Rob- 
erts and  the  sheriff  from  selling  the  hui(L 
they  claiming  It  as  part  of  their  homestead, 
and  exempt  from  forced  sale.  They  prevail- 
ed in  the  district  court  and  Roberts  has  ap 
pealed,  assigning  numerous  errors. 

The  execution  was  levied  April  4,  IflOO. 
At  that  time  Cawthon  owned  a  farm  in  Falli 
county,  consisting  of  the  50  acres  in  con- 
troversy and  two  other  tracts,  one  containing 
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2S  and  tbe  other  11  acres;  In  all,  86  acres. 
He  also  owned  a  2-acre  tract,  upon  which 
lie  and  his  family  resided.  In  or  near  the 
town  of  Eddy,  In  McLennan  county.    This 
property  was  10  or  12  miles  from  the  farm. 
Tbe  testimony  shows  that  Eddy  Is  now  a 
town  or  village  of  about  350  Inhabitants; 
that  for  several  years  prior  to  1883  Cawthon 
and  his  family  occupied  and  used  the  farm 
as  their  homestead;   that  In  1883  he  bought 
three  acres  of  land  about  350  yards  from 
the  depot  at  Eddy,  built  a  house  thereon,  and 
bas  resided  there  ever  since.    Continuously 
since  1883  the  farm  has  been  rented,— gener- 
ally, but  not  all  the  time,  for  part  of  the 
crops,— and  all  the  rents  have  been  used  by 
Cawthon  for  the  support  of  himself  and  fam- 
ily, consisting  now  of  a  wife  and  three  chil- 
dren.   He  testified  that  he  moved  to  Eddy 
for  the  purpose  of  educating  his  children, 
but  the  oldest  was  at  that  time  under  four 
years  of  age.     Cawthon  is  a  dentist,  and 
practiced  his  profession  for  several  years  in 
Eddy;    but,  owing  to  the  condition  of  his 
health,    abandoned    his    profession    several 
years  ago.    His  wife  has  a  small  millinery 
business  in  Eddy.    He  testified  that  when  he 
moved  to  Eddy  he  thought  he  might  return 
to  the  farm  after  educating  his  children,  but 
said  he  had  no  fixed  purpose,  either  then  or 
now,  to  do  so.    In  1886,  Cawthon  and  his 
wife  made  a  deed  to  Alice  M.  Spencer,  con- 
veying one  acre  of  the  three  acres  upon 
vhich  they  resided,  in  which  deed  they  de- 
scribed the  land  as  lying  within  the  limits  of 
the  town  of  Eddy.    A  plat  of  the  town  of 
Eddy,  made  by  C.  M.  Curry,  was  put  In  evi- 
dence, showing  a  street  designated  "Golindu 
Street"  in  front  of  Cawthon's  residence,  and 
another  street  adjoining  the  Cawthon  prop- 
erty on  the  south,  and  connecting  with  Go- 
linda  street.    It  also  shows  a  church  build- 
ing across  Gollnda  street  a  Uttie  distance 
south  of  the  Cawthon  property;  but  north  of 
that,  and  in  front  of  part  of  the  Cawthon 
property   on   the   opposite  side   of   Gollnda 
atreet  (designated  by  other  witnesses  as  a 
road,  and  not  a  street),  is  a  field;  and  in  the 
Tear  of  Cawthon's  property,  on  the  east.  Is 
another  field.    Immediately  north  of  Caw- 
thon's property  the  plat  shows  two  lots  front- 
ing on  Gollnda  street,— one,  the   acre   sold 
off  by  Cawthon  to  Alice  M.  Spencer;    and 
the  other  about  the  same  size,  marked  "How- 
ard."   This  map  shows  that  all  tbe  property 
between  the  Cawthon  place  and  the  railroad 
depot  Is  subdivided  Into  small  parcels,  many 
of  which  are  marked  with  the  names  of  sup- 
posed owners.     Several  are  marked  "store," 
two  are  marked  "blacksmith  shop,"  one  "post 
office,"  one  "livery  stable,"  and   one  "tln- 
thop."    The  map  also  shows  a  number  of 
(paces  marked  "street,"  some  having  names, 
and  others  not  named.    No  numbers  are  pla- 
ced npon  any  of  the  subdivisions  Indicated 
br  this  map.    C.  M.  Curry  testified  as  fol- 
lowa:    "I  reside  in  Waco.    Have  lived  in  the 
town  of  Eddy.    I  moved  there  In  September, 


1888,  and  Uved  there  until  the  latter  part  of 
1896.  That  was  my  home  during  that  time, 
but  I  didn't  stay  there  aU  the  time.  In  1880 
there  were  about  300  people  in  what  was  call- 
ed and  known  as  the  town  of  'Eddy.'  Tber* 
were  twelve  stores  in  actual  business  use. 
Also  a  lumber  yard  across  the  railroad, 
where  it  is  now;  and  a  livery  stable,  where 
It  Is  marked  'livery  stable'  on  the  map,  pre- 
pared under  my  direction;  also  a  blacksmith 
shop.  Tbe  linen  paper  diagram  or  map  was 
made  under  my  direction.  I  was  on  the 
ground.  It  is  correct  of  the  territory  it  uu- 
dertakes  to  represent  The  red  lines  indi- 
cate the  water  mains  and  the  small  piping 
that  goes  Into  the  buildings.  I  had  charge 
of  putting  In  the  water  system,  and  we  com- 
pleted it  and  began  to  charge  water  rent  on 
the  10th  day  of  January,  1804.  There  is  a 
Clark  addition,  a  KIncannon  addition,  and  a 
Railroad  addition.  I  am  not  able  to  locate 
the  lines  of  the  Railroad  addition,  but  1 
know  the  depot  Is  on  the  Railroad  addition, 
and  think  it  embraced  all  these  business  lots 
and  the  land  marked  'Curry.'  (Witness 
showed  the  location  of  the  KIncannon  addi- 
tion on  the  map.)  I  am  not  sure  whether 
KIncannon  lives  on  the  KIncannon  or  the 
Railroad  addition,  but  I  think  be  lives  on  the 
KIncannon.  I  do  not  know  where  the  Clark 
addition  Is.  There  are  houses  there  which 
are  not  shown  on  the  map,  but  are  beyond 
the  left  side  of  the  map.  (Witness  locates 
the  Christian  Church  on  said  linen  map.)  It 
was  built  there  about  1893  or  1804,  and  has 
been  used  as  a  place  of  worship.  (Witness 
locates  a  hotel  at  lower  left-hand  comer  of 
plat.)  It  is  about  1,600  feet  from  that  to  Dr. 
Cawthon's.  The  distance  from  the  depot  to 
Cawthon's  Is  at  least  1,000  feet  The  post 
ofllce,  for  a  good  many  years,  has  been  locat- 
ed right  In  front  of  the  depot  on  this  busi- 
ness block.  The  Eddy  High  School  is  not 
represented  on  tbe  map.  It  Is  a  Uttie  ways 
further  from  Dr.  Cawthon's  than  the  post 
office.  (Witness  also  located  the  other  school 
building  off  the  map.)  Going  from  town  to- 
wards that  school  house,  there  are  five  or 
six  houses.  I  think  Mr.  Jackson  located  the 
center  of  the  population  for  the  last  six  or 
eight  years  about  right;  that  is,  the  resi- 
dence portion  of  the  town.  The  Bedlcheck 
school  building  is  further  away  from  the  cen- 
ter of  population  than  Dr.  Cawthon  is;  and 
the  i>eople  living  to  the  right  and  left  of  the 
map,  not  shown  on  it,  live  further  away. 
Some  of  them  are  further  away  from  the  post 
office  and  business  portion  of  town,  and  some 
are  not  There  are  six  or  seven  families  liv- 
ing to  the  left  of  the  map  that  are  about  the 
same  distance,  or  may  be  a  lltUe  nearer,  to 
the  business  portion  of  the  town  than  Dr. 
Cawthon.  They  would  be  nearer  this  high 
school  building  too.  The  present  population 
of  Eddy  is  between  three  and  four  hundred. 
I  do  not  know  how  many  children  attend 
these  schools;  but  the  Scientific  and  Literary 
Institute,  as  the  old  Redlcheck  achwA  Is  call- 
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ed,  employs  three  teachers,  and  the  high 
school  employs  t-vfo.  I  attended  school  at 
the  Institute  when  I  first  went  there.  There 
were  about  125  pupils,  which  was  about  as 
high  as  we  usually  ran,  though  sometimes 
we  would  go  over  that  That  was  In  1887. 
The  other  school  has  had  about  the  same  at- 
tendance. When  I  went  there,  Dr.  Cawthon 
was  practicing  dentistry.  He  did  a  little 
work  for  me.  I  went  to  his  house  when  he 
did  the  work  for  me.  I  don't  know  whether 
he  had  any  office  or  not  The  place  marked 
■Howard,'  beyond  Dr.  Cawthon's,  If  It  was 
there  before  1886,  It  was  very  new.  I  can- 
not say  when  it  was  built  The  Spencer 
place,  I  think,  was  built  shortly  after  I  went 
there.  This  alley  between  Cawthon  and 
Walkup  is  open,  as  it  is  represented  on  the 
map.  I  think  it  is  about  30  feet  wide.  It 
has  been  open  eyer  since  I  knew  the  place. 
It  connected  with  the  other  street;  and  this 
other  street  (the  one  back  of  Dr.  Cawthon's. 
and  parallel  with  the  one  be  lives  on)  was 
open  down  to  the  comer  of  Mr.  Norman  & 
Seweli's  comers,  bnt  it  is  now  open  all  the 
way  to  town.  I  think  the  whole  street  ha-) 
been  open  since  1888.  I  have  the  street  in 
front  of  Dr.  Cawthon's  marked  'Golinda 
Street'  I  got  the  name  from  Mr.  Klncan- 
non."  First  cross:  "I  am  an  attorney.  I 
did  not  represent  the  plaintiff  In  the  original 
suit  in  which  judgment  was  gotten  against 
Dr.  Cawthon.  I  am  one  of  the  attorneys  in 
this  case,  and  made  this  map  for  use  in  this 
case.  I  wanted  to  get  the  evidence  before 
the  court,  of  course.  The  place  I  have  mark- 
ed 'Golinda  Street'  I  have  never  heard  called 
the  'Waco  and  Eddy  road.'  It  runs  towards 
Bruceville.  Where  that  road  ran  before  the 
town  was  built  I  do  not  know.  Jim  Hays 
lives  out  on  the  road  between  Braceville  and 
Eddy,  nearly  half  a  mile  from  Eddy,  on  the 
same  road  that  Dr.  Cawthon  lives  on.  .We 
put  water  In  his  pasture  at  the  back  of  Dr. 
Cawthon's,  and  It  may  have  extended  to  his 
house  since.  I  cannot  say  as  to  that.  I 
think  the  Kincannon  addition  was  laid  off 
into  lots  and  blocks  as  property  in  towns 
usually  is.  The  field  in  front  of  Cawthon's 
is  a  little  further  down  towards  town  than  I 
have  marked  it  <«i  the  map.  It  is  in  front  of 
Dr.  Cawthon's.  Beyond  Dr.  Cawthon  on  thd 
road  are  two  houses,  and  then  you  go  some- 
thing like  a  quarter  before  you  strike  another 
house.  I  have  marked  this  street  between 
Cawthon's  and  Walkup  thirty  feet  wide.  I 
marked  It  a  street  because  we  always  con- 
sidered it  a  street  It  is  not  macadamized 
nor  paved.  Nothing  has  been  done  In  the 
way  of  keeping  it  np,  but  it  has  Just  been 
there,  and  has  been  nsed  by  the  public." 
Second  direct:  "Tlie  Hays  place  spoken  of 
Is  northwest  (on  the  map)  from  Dr.  Caw- 
thon's; back  of  him,  and  beyond  him.  Yon 
go  up  tills  street  in  front  of  Dr.  Cawthon's, 
and  then  turn  in  here  to  the  right  to  get  to 
it  There  are  no  macadamized  streets  or 
graded  streets  in  Bddy.    I  marked  this  ^ace 


between  Dr.  Cawthon's  and  Mr.  Walkup  as  a 
street,  because  it  is  an  open  space  there,  and 
people  live  on  each  side  of  it,  and  it  nm* 
back  to  another  street  I  do  not  know  tj 
what  addition  to  the  town  of  Eddy  the  prop- 
erty in  question  belongs.  If  it  lias  ever  bees 
platted  as  a  part  of  the  town,  I  don't  know 
it  This  strip  between  Cawthon  and  Wallnip 
is  actually  there,  and  is  used  by  the  public  a» 
a  street  and  tliat  is  why  I  so  marked  It  and 
the  people  reside  on  the  places  Indicated  on 
the  map  by  their  names."  It  was  shown 
that  the  town  of  Eddy  had  never  been  incor- 
porated; that  the  Cawthon  property  was  not 
on  or  part  of  the  original  plat  of  the  town,  or 
any  formal  addition  thereto;  and  other  wit- 
nesses testified  that  the  highways  designated 
by  Curry  as  streets  were  In  fact  public  or 
private  roads,  and  not  known-  as  streets. 
The  trial  court  instructed  the  jury  that  if  tlie 
50  acres  of  land  levied  upon  was  part  of  Caw- 
thon's homestead,  the  verdict  should  l>e  for 
the  plaintiffs;  and  further  instructed  that  if 
the  land  was  used  by  the  plaintiffs  for  the 
maintenance  and  support  of  their  family, 
then,  under  the  law,  it  was  part  of  their 
homestead.  This  latter  charge  is  assigned  as 
error,  as  well  as  the  court's  refusal  to  give 
several  instructions  requested  by  appellant— 
one  upon  the  subject  of  abandonmoit  and 
another  to  the  effect  that  if  the  plalntiirs' 
residence  was  in  the  town  of  Eddy,  the  prop- 
erty In  controversy  was  no  part  of  their 
homestead,  and  therefore  subject  to  forced 
sale. 

We  sustain  appellant's  contention  on  the 
three  points  referred  to.  It  Is  well  settled  In 
this  state  that  one  cannot  have  an  urban 
and  a  rural  homestead  at  the  same  time, 
and  therefore,  if  there  is  testimony  tending 
to  show  that  the  plaintiffs'  residence  was  Id 
fact  urban,  the  court  erred  in  not  submitting 
that  issue  to  the  jury.  Whether  or  not  a 
given  piece  of  property  is  rural  or  urban  Is 
a  question  of  fact  to  be  determined  upon  a 
consideration  of  all  the  testimony,  unless  tbe 
undisputed  evidence  clearly  shows  that  It  Is 
one  or  the  other.  Wilder  v.  McOonnell,  91 
Tex.  600, 46  S.  W.  146.  Inasmuch  as  Cawthon's 
residence  property  was  purchased  by  blm  as 
rural  property,  sold  by  the  acre,  and  as  it 
had  never  been  subdivided  into  lots,  and 
formally  platted  as  a  part  of  tbe  town  of 
Eddy,  the  trial  court  appears  to  have  as- 
sumed that  It  was  still  rural  property  at  tbe 
time  appellant's  execution  was  levied.  We 
do  not  regard  this  assumption  as  tenable. 
We  are  aware  of  the  fact  that  in  Taylor  v. 
Boulware,  17  Tex.  76,  67  Am.  Dec  9*2,  the 
supreme  court  say  that  the  term  "lot"  or 
"lots,"  used  in  the  constituticm,  must  tie  taken 
and  construed  in  the  popular  sense  of  those 
terms;  and,  when  so  used,  do  not  embrace 
land  within  the  jurisdictional  limits  of  a  mu- 
nicipal corporation  not  connected  with  the 
plan  of  the  municipality.  Bnt  the  court  was 
then  considering  the  effect  of  the  mere  ex- 
tension of  the  corporate  limits  of  a  town,  so 
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as  to  include  rural  property,  when  nothing 
had  been  done  by  the  municipal  oflBcers,  or 
any  one  else,  changing  the  conditions  of  the 
added  territory.    But  it  Is  now  settled  that 
proi>erty   may   be  an  urban   homestead  be- 
cause within  the  limits  of  a  town  or  village, 
though  such  town  or  village  be  unincorporat- 
ed (Iken  V.  Oleniclc,  42  Tex.  187;    Williams 
T.  Willis,  84  Tex.  398,  19  S.  W.  683);    and, 
notwithstanding  what  was  said  by  the  court 
in  Taylor  ▼.  Boulware,  supra,  we  do  not  re- 
gard it  as  absolutely  essential  that  property 
within  a  city,  town,  or  village  must  be  plat- 
ted, designated,  and  numbered  as  a  lot  in 
Older  to  bring  it  within  the  meaning  of  the 
constitutional  provision   declaring  that   the 
homestead  in  a  city,  town,  or  village  shall 
consist  of  lot  or  lots  when  used  for  the  pur- 
poses of  a  home,  or  as  a  place  to  exercise  the 
calling  or  business  of  the  head  of  a  family. 
Such  a  literal  construction  of  the  constitu- 
tion might  deprive  a  family  of  an  important 
homestead  right  that  did  not  exist  at  the 
time  the  case  of  Taylor  v.  Boulware,  supra, 
was  decided.    Since  then  the  homestead  ex- 
emption has  been  enlarged  so  as  to  include 
business  prc^erty  used  by  the  head  of  the 
family;  and  it  la  itossible  that  such  property 
might  be  in  the  heart  of  a  dty,  and  orig- 
inally designed  for  a  park,  and  never  des- 
ignated or  numbered  as  a  lot;   or  the  ovraa 
of  a  tract  of  land  where  several  roads  in- 
tersect might  sell  property  by  the  acre,  or 
iQ  other  small  quantities,  and  suchi  holdings 
might  be  Improved,  and  occupied  by  60  fam- 
ilies in  such  manner  as  to  constitute  a  town 
or  Tillage,  and  yet  none  of  the  property  be 
platted  or  designated  as  lots,  although  there 
might  be  storehouses  upon  one  or  more  of 
such  holdings.    In  either  of  the  cases  stated 
it  la  believed  that  the  spirit  of  the  constitu- 
tional provision  referred  to  would  have  ap- 
plication, and   the  property  thus  used  for 
business  purposes  be  held  to  be  homestead. 
Several  cases  have  been  cited  by  counsel 
for  appellees  claimed  to  be  analogous  to  this 
case,  and  in  which  the  property  was  ad- 
judged to  be  rural,  and  not  urban,  home- 
stead;   but  in  none  of  them  had  the  trial 
court  refused  to  submit  the  question  to  the 
Jury.    And  in  this  case,  if  such  submission 
bad  been  made,  and  the  decision  been  In 
favor  of  appellees,  it  may  be  that  such  deci- 
sion would  not  have  been  disturbed  on  ap- 
peal   The  case  of  Wilder  v.  McConnell,  su- 
pra, dted  and  relied  upon  by  counsel  for  ap- 
pellees, supports  our  ruling  that  whether  the 
residence  property  is  rural  or  urban,  within 
the  meaning  of  the  constitution,  was  a  ques- 
tion of  fact.    That  case  is  also  authority  up- 
on the  proposition  that  property  need  not 
necessarily  be  platted  and  numbered  as  city 
or  town  lots  in  oji-der  to  make  it  an  tirban 
homestead,  becaute  In  that  case  it  was  sbovm 
by  dear  and  tmdisputed  evidence  that  the 
pnverty  there  Involved  had  not  been  so  plat- 
ted and  numbec-ed;    and   yet   the  suiHreme 
conit  hdA  that  whether  or  not  it  was  rural 


or  urban  was  a  question  of  fact,  and  the 
finding  of  the  trial  court  that  it  was  part 
of  the  rural  homestead  could  not  be  over- 
turned by  the  supreme  court,  upon  the  the- 
ory that  there  was  no  evidence  to  support 
such  finding,  "although,"  say  the  court,  "we 
might  come  to  a  diflTerent  conclusion  Crom 
the  evidence."  Section  61,  art  16,  of  the 
constitution,  reads  as  follows:  "The  home- 
stead not  in  a  town  or  city  shall  consist  of 
not  more  than  two  hundred  acres  of  land, 
which  may  be  in  one  or  more  parcels,  with 
the  improvements  thereon;  the  homestead 
In  a  city,  town  or  village  shall  consist  of  a  lot 
or  lots,  not  to  exceed  in  value  five  thousand 
dollars  at  the  time  of  their  designation  as 
the  homestead,  without  reference  to  the  value 
of  any  improvements  thereon:  parovided  that 
the  same  shall  be  used  for  the  purposes  of  a 
home,  or  as  a  place  to  exercise  the  calling 
or  business  of  the  head  of  a  family:  provid- 
ed, also,  that  any  temporary  raiting  of  the 
homestead  shall  not  change  the  character  of 
the  same,  when  no  other  homestead  has 
been  acquired."  The  two  provisos  contained 
in  this  section  have  reference  to  both  classes 
of  homestead,  so  that  rural  as  well  as  urban 
property  must  be  used  for  the  purposes  of  a 
home  In  order  to  bring  it  within  the  pur- 
view of  the  constitution.  Haswell  t.  Forbes 
(Tex.  Civ.  App.)  27  8.  W.  560;  Baldeschweiler 
T.  Ship,  21  Tex.  Oiv.  App.  80,  60  S.  W.  614. 
The  phrase  referred  to,  "for  the  purposes  of 
a  home,"  as  used  in  the  constitution,  is  not 
restricted  in  its  meaning  to  the  use  of  the 
property  as  a  mere  residence  or  habitation; 
but,  nevertheless,  as  to  urban  homesteads, 
it  has  been  repeatedly  held  that  lots  not  oc- 
cupied for  residence  or  business  purposes, 
nor  used  in  connection  with  the  residence  for 
the  support,  convenience,  or  comfort  of  the 
family,  are  no  part  of  the  homestead,  al- 
though they  may  yield  revenue  applied  to  the 
support  of  the  family.  Iken  t.  01enl(^  su- 
pra; Blum  V.  Rogers,  71  Tex.  668,  9  S.  W. 
see;  Id.,  78  Tex.  630,  16  S.  W.  116.  No 
sound  reason  is  perceived  why  the  same  rule 
should  not  apply  in  reference  to  rural  home- 
steads. The  particular  facts  that  will  con- 
stitute a  use  for  the  purposes  of  a  home  may 
be  dtCCerent  in  two  classes  of  cases,  but  In 
either  the  property  not  occupied  as  a  res- 
idence must  be  used  In  connection  with,  and 
in  substance  as  a  part  of,  the  property  so 
occupied.  To  declare  as  matter  of  law  that 
each  tract  of  land  occupied  by  the  family  or 
used  for  its  support  and  maintenance,  when 
all  together  do  not  exceed  200  acres,  is  part 
of  the  homestead,  regardless  of  its  remote- 
ness from  the  family  residence  and  the 
length  of  time  that  It  has  been  rented  out 
and  not  occupied  or  used  by  the  family,  Is 
stating  the  law  too  broadly  in  favor  of  the 
homestead  exemption.  Railroad  Co.  v.  Win- 
ter, 44  Tex.  697.  It  ia  true  that  disconnect- 
ed tracts  of  land  may  constitute  parts  of  the 
homestead  when  they  are  used  for  the  pur- 
poses of  a  home;   but  it  Is  not  true  hi  all 
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cases  that  the  mere  use  of  the  renU  derlTed 
from  a  particular  tract  of  land  for  the  pur- 
pose of  maintaining  and  supporting  the  fam- 
ily wlU  constitute  a  use  of  such  land  for  the 
purposes  of  a  home.  Haswell  v.  Forbes, 
supra.  For,  If  such  was  the  case,  a  family 
might  reside  for  30  years  in  a  rented  house 
outside  of  a  city,  town,  or  village  in  one 
county,  and  bold  as  a  homestead  a  200-acre 
farm  SOO  miles  away,  and  in  another  county, 
by  appropriating  the  rents  derived  therefrom 
to  the  support  of  the  family;  because,  if  the 
mere  use  of  the  rents  of  the  farm  for  the 
support  of  the  family  will  constitute  it  home- 
stead, then  it  is  immaterial  whether  the  fam- 
ily own  the  property  up<Hi  which  they  re- 
side, and  whether  the  farm  be  connected 
with,  or  hundreds  of  miles  from,  the  res- 
idence. The  case  of  Baldeschweiier  v.  Ship, 
supra,  was  in  some  respects,  but  not  in  all, 
analogous  to  the  case  under  consideration; 
and  Mr.  Justice  Williams  there  said:  "The 
constitution,  when  it  permits  the  homestead 
to  consist  of  one  or  more  parcels,  provided 
they  are  used  for  the  purpose  of  a  home,  does 
not  mean  that  the  parcels  must  be  a  mere 
appendage  or  Incident  of  the  residence;  but 
the  purposes  referred  to  include  all  such  as 
the  land  is  properly  put  to  by  the  head  of  the 
family  in  following  a  country  pursuit,  and 
thereby  securing  to  his  family  not  only  a 
dwelling  place,  but  the  means  necessary  to 
its  enjoyment.  The  mere  fact  that  means 
realized  from  the  use  of  the  property,  s^- 
nrated  from  that  upon  which  residence  is 
situated,  are  used  in  supporting  the  family. 
Is  not  claimed,  of  itself,  to  work  the  exemp- 
tion in  all  cases.  But  where  all  the  land  is 
employed  by  the  head  of  the  family  in  the 
pursuit  of  his  business  appropriate  to  the 
country,  such  as  farming,  and  used  together 
for  the  same  purpose  of  sustaining  the  fam- 
ily in  the  home,  we  can  see  no  reason  for  say- 
ing that  it  is  not  all  exempt.  Nor  can  we 
see  that  the  character  of  the  arrangement 
by  which  he  utilizes  it  for  such  purposes, 
whether  by  his  own  labor,  by  that  of  hired, 
hanils.  or  of  tenants,  should  be  made  deci- 
sive. By  any  or  all  of  these  methods  of 
farming  the  land  may  be  made  the  means 
of  maintaining  the  home  and  supporting  the 
family.  •  •  •  The  land  here  in  question 
was  actually  used  in  the  same  way  and  for 
the  same  purposes  as  that  upon  which  the 
party  lived.  All  was  done  under  a  scheme 
devised  by  which  it  might  best  be  made 
available  for  the  support  of  the  family.  This 
manner  of  use  was  adapted  to  his  condition 
and  that  of  the  family,  and  was  one  to  whlcb 
the  property  was  adapted."  It  will  be  not- 
ed that  the  opinion  quoted  from  concedes  the 
proposition  that  the  mere  fact  that  means 
realized  from  the  use  of  the  property  sep- 
arated from  that  upon  which  the  residence 
is  situated  are  used  in  supporting  the.  family 
will  not,  of  itself,  fix  homestead  character 
upon  the  property.  The  opinion  points  out 
other  matters  that  are  to  be  considered  in  de- 


termining the  question  of  homestead  ia  such 
cases.  The  (diarge  should  have  Instructed 
the  ]ui7  that,  in  order  to  find  that  the  prop- 
erty in  controversy  was  part  of  the  irfain- 
tlfFs'  homestead,  it  was  necessary  for  the 
proof  to  show  that  at  the  time  it  was  levied 
upon  it  was  used  by  them  for  the  purposes 
of  a  home,  coupled  with  an  explanation  of 
the  purport  and  meaning  of  the  latter  phrase, 
as  expounded  In  Iken  v.  Olenick,  Blum  v. 
Rogers,  and  Baldeschweiier  r.  Ship,  supra. 
The  failure  to  so  modify  tbe  charge  given 
constitutes  positive  error,  and,  being  com- 
plained of  by  appellant,  requires  a  revwsal 
of  the  case.    Reversed  and  remanded. 


TEXAS  &  P.  RY.  CO.  v.  MITOHBSCIi  et  al 

(Court  of  CSvil  Appeals  of  Texas.    April  20, 
1901.) 

JUDGMENT— AMOUNT— PLBADINOS— REMIT- 
TITUR. 
Where  the  judgment  is  in  excess  of  plaio- 
titPa  demand  as  shown  by  his  pleadings,  it  will 
be   reversed,   unless   remitted   to   the   amoant 
claimed. 

Appeal  from  Bowie  coonty  coart;  B.  H. 
Jones,  Judge. 

Action  by  Mitchell  and  Daniel  against  the 
Texas  &  Pacific  Railway  Company  for  an 
injury  to  a  shipment  of  stock.  From  a  Judg- 
ment in  favor  of  the  plalntifts,  the  defend- 
ant appeals.  Affirmed  on  condltlMi  that 
plaintiffs  remit  a  portion  of  the  recovery; 
othem'ise  reversed. 

W.  T.  Armlstead,  for  appellant  Smelser 
&  Mahaffey,  for  appellees. 

BOOKHOITT,  J.  The  appellees  brought 
this  suit  in  the  county  court  of  Bowie  coun- 
ty for  damages  to  cattle  shipped  from  New 
Boston  to  Ft  Worth  over  the  appellant's  rail- 
road. The  case  was  tried  by  a  Jury,  and 
resulted  in  a  verdict  and  Judgment  for  the 
appellees  and  against  the  appellant  for  $975. 
The  appeUant  perfected  its  appeal. 

The  petition  charged  that  the  plaintiffs 
owned  and  h&A  in  their  possession  at  New 
Boston  abou't  500  head  of  mixed  cattle, 
which  they  desired  to  ship  to  Purcell,  Ind. 
T.  It  alleges  the  delivery  of  said  cattle  to 
the  defendant,  and  the  defendant's  accept- 
ance of  the  same  for  the  purpose  of  being 
shipped  over  defendant's  road  from  New 
Boston  to  Ft.  Worth,  and  charges  that  by 
the  careless  and  negligent  handling  of  its 
cars  containing  said  clattle  15  head  thereof, 
of  the  value  of  |15  p^r  head,  aggregating 
$225,  were  killed  and  di«?d,  and  the  remain- 
der of  said  cattle  were  btniised  and  wound- 
ed and  injured  to  such  an\  extent  that  tbeir 
value  was  impaired  to  th^  extent  of  $1.50 
per  head.  There  was  testld^ony  to  the  effect 
that  by  reason  of  the  caralessness  of  the 
agents  and  employes  of  defendant's  road 
in  shipping  said  cattle  and  -in  handling  Its 
cars,  16  bead  of  said  cattle/  were  killed,  of 
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tke  T«lne  of  $Si2B,  and  that  the  balance  were 
damased  aa  much  aa  $2  per  head.  The 
plaintlffa  could  only  recover  the  amount  of 
damages  claimed  in  their  petition.  The  pe- 
tition alleged  the  damages  reanltlng  from 
the  IciUlng  of  the  IB  head  was  |226,  and  to 
the  balance,  which  was  486  head,  to  be  |1. 50 
per  head,  aggregating  $727.50,  wliicb.  added 
to  the  valne  of  those  killed,  aggregated 
$902.50.  The  Jury  awarded  the  plaintiffs 
$975,  and  Judgment  is  entered  for  the  amount 
of  the  Terdict 

TJnder  the  i^eadings  the  Judgment  was 
not  authorized  for  more  than  1852.50.  It 
appears,  then,  that  the  Judgment  is  for  $22.- 
50  more  than  the  amount  claimed  in  the 
petition.  If  the  appellees  will  within  20 
days  file  in  this  court  a  remittitur  for  $22.. 
50,  to  be  credited  on  the  Judgment,  the  Judg- 
ment for  the  balance  will  be  affirmed;  oth- 
erwise, it  will  be  reversed,  and  the  cause 
remanded. 

Opinion  on  Rehearing. 
(June  1.  1901.) 
It  is  urged  in  the  motion  for  rehearing 
that  the  evidence  does  not  show  that  the 
15  head  of  cattle  killed  were  of  the  value 
of  $2^  as  found  by  the  Jury.  Upon  a  care- 
ful inspection  of  the  evidence,  we  find  this 
contention  to  be  true.  The  evidence  shows 
that  the  15  head  of  cattle  killed  were  of 
the  value  of  $196,  and  that  the  damage  to 
the  remainder  was  $727.50  aggregating  $928.- 
50.  The  motion  for  rehearing  is  granted. 
If  the  appellees  shall  within  20  days  file  in 
this  com-t  a  remittitur  on  the  Judgment  of 
the  court  below  for  all  recovery  over  $923.- 
50,  the  Judgment  for  the  balance  will  be 
affirmed;  otherwise,  it  will  be  reversed,  and 
the  cause  remanded. 


MTAB  V.  Bli  PASO  GROOERY  (X).  et  al. 

(Court  of  CHvil  Appeals  of  Texas.    May  15, 

1901.) 

LANDLORD  AND  TENANT— LISN  FOR  RBNT— 
TENANT'S  GOODS  RKTAINBD— TITLH  BY  LIM- 
IT ATIONS  —  SUBSEQUENT  PURCHASBR  — AP- 
PEAL-ISSUES—NONSUBMI88ION. 

1.  Where  a  landlord,  as  security  for  unpaid 
rent,  retained  poeaession  of  a  safe  left  on  his 
premises,  without  claiming  title  thereto,  his 
pocsewioa  was  not  such  as  would  create  in  him 
a  title  by  limitations. 

2.  Where  a  bill  of  exceptions  taken  to  the 
Kjection  of  testimony  on  a  certain  issue  shows 
tut  the  conrt  ruled  that  there  was  no  such 
inne  in  the  case,  defendant  was  excused  from 
the  necessity  of  asking  a  snbmisaion  of  the  is- 
■oe  ss  a  prerequisite  to  assign  its  nonsnbmis- 
doa  u  error. 

3.  Where  plaintifl  claimed  a  landlord's  Ilea 
ra  a  safe  left  on  his  premises  as  against  pur- 
cbuers  thereof  from  the  tenant,  the  issue  as 
to  whether  or  not  there  was  any  rent  due  to 
plaiatiS  should  have  been  submitted  to  the 
jury. 

Appeal  from  KI  Paao  oohb^  court;  James 
K.  Harper,  Judge. 

Action  by  H.  W.  Hyar  against  the  El  Fas« 
Grocery  Company  and  others.  From  a  Judg- 
es 8.W.— 22 


ment  in  favor  of  defendants,  plaintiff  ap- 
peals.   Reveraed  as  to  some  of  defendants. 

Alexander  &  Thompson,  for  appellant. 
Neyland  &  Neyland  and  W.  H.  Allen,  for  ap- 
pellees. 

JAMES,  0.  J.  It  appears  that  A.  Oooi- 
man,  from  1891  to  1893,  rented  a  store  from 
Myar,  and  when  he  vacated  the  premises  in 
1893  he  left  a  safe  in  the  building.  He  owed 
Myar  for  rent  The  safe  has  remained  in 
the  building.  About  May,  1898,  Goodman 
sold  the  safe  to  the  Bl  Paso  Grocery  Com- 
pany. Myar  refused  to  deliver  it,  claiming 
that  he  was  entitled  to  hold  it  for  the  un- 
paid rent  There  was  a  writ  of  sequestra- 
tion, and  a  replevin  by  Myar.  Myar  plead- 
ed the  statute  of  limitations  of  two  years; 
also  that  he  was  entitled  to  retain  posses- 
sion of  the  safe  by  reason  of  the  fact  that 
he  had,  or  had  had,  a  landlord's  lien  there- 
on for  the  rent  due  him  by  Goodman.  The 
evidence  In  this  record  clearly  shows  that 
Myar  had  never  set  up  any  claim  of  title  to 
the  safe,  and  that  his  claim  was  that  It  was 
security  for  rent  due  him  by  Goodman. 
Under  these  circumstances  his  possession 
was  not  such  as  would  create  in  him  a  title 
by  limitations.  This  was  the  only  issue  upon 
which  the  case  was  submitted  to  the  Jury, 
and,  as  they  found  against  the  plea  of  limita- 
tions, the  verdict  was  right  on  that  issue. 

It  is  assigned  as  orror  that  the  court  did 
not  submit  the  issue  as  to  whether  or  not 
there  was  any  rent  due  by  (Soodman  to- 
Myar.  We  notice  that  there  was  no  specific 
request  for  such  issue  to  be  submitted.  Or- 
dinarily,, this  would  cut  appellant  off  from 
assigning  such  matter  as  error.  But  in  a 
bill  of  exceptions  taken  to  the  rejection  of 
certain  testimony  offered  by  defendant  on 
that  issue  it  appears  that  the  court  ruled 
that  there  was  no  such  issue  in  the  case.  In 
view  of  this  ruling  by  the  court  defendant 
was  excused  from  the  necessity  of  asking  a 
submission  of  the  issue  in  order  to  be  able 
to  assign  its  nonsubmlsslon  as  error.  Rail- 
way Co.  V.  Underwood,  64  Tex.  467.  The 
court  would  evidently  have  refused  it  had 
the  charge  been  asked.  The  issue  was  rais- 
ed by  the  pleadings,  and  was  a  vital  one. 
If,  by  reason  of  unpaid  rent  Myar  had  once 
had  a  landlord's  lien  on  the  safe,  with  pos- 
session thereof,  and  the  safe  had  been  al- 
lowed to  remain  In  his  possession,  or  in 
the  possession  of  any  one  for  him,  since 
that  time,  neither  Goodman  ncn:  bis  as- 
signee could  recover  possession  of  it  from 
Myar  without  satisfying  the  claim  for  rent 
The  fact  that  the  claim  may  have  become 
barred  by  limitations  would  not  affect  the  rule 
we  have  Just  expressed.  Hudson  v.  Wil- 
kinson, 61  Tex.  607.  The  Judgment  in  favor 
of  defendants  A  M.  Loomls  and  B.  A  Bass 
will  not  be  disturbed,  but  as  to  all  others 
the  Judgment  will  be  reversed,  and  the  cause 
remanded. 
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MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS  v. 
HALTOM  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Jiine  6, 
1901.) 

On  reltearing.    OTerruIed. 

For  former  opinion,  see  62  S.  W.  800. 

FISHER,  C.  J.  Counsel,  In  their  motion 
for  rehearing,  state  that  we  did  not  pass  on 
their  first  and  second  assignments  of  error. 
On  page  3  of  the  opinion  it  will  be  found 
that  this  court  expressly  ruled  that  no  error 
was  committed  In  the  matters  pointed  out  In 
the  first  and  second  assignments  of  error. 
Motion  for  rehearing  overruled. 


MISSOURI,  E.  &  T.  RY.  CO.  OF  TEXAS  T. 
MBLUQIN  et  al. 

(Court  of  QtU  Appeals  of  Texas.    March  23, 

1901.) 

RAILROADS-NEaUaENCB— TRIAIi-CHARQS 

—EVIDENCE. 

1.  In  an  action  against  a  railroad  company 
for  killing  a  man  at  a  public  crossing,  the  neg- 
ligeace  charged  was  great  and  unlawful  rate 
of  speed,  that  no  signal  of  the  approach  of  the 
train  was  given,  and  that  there  was  no  flag- 
man. At  the  crossing  there  were  several  manu- 
factories operated  by  steam,  making  consider- 
able noise;  also  other  structures,  and  cattle 
pens.  The  court  charged  that  it  was  the  duty 
of  defendant,  in  approaching  the  crossing,  to 
blow  the  whistle  at  a  distance  of  at  least  80 
rods  from  the  crossing,  and  within  such  reason- 
ably close  proximity  of  such  point  that  it  would 
likely  be  heard  by  those  about  to  cross  at  the 
crossing,  and  that  failure  to  so  blow  such  whis- 
tle would  be  negligence.  Held,  that  such  charge 
was  erroneous,  since  it  might  have  been  under- 
stood as  requiring  that  the  whistle  must  be 
blown  in  such  close  proximity  to  the  80-rod 
point,  and  In  such  manner,  that  it  could  have 
been  heard  at  the  crossing,  notwithstanding 
the  conditions  existing  there  at  that  time. 

2.  Where  the  only  issue  as  to  the  engine's 
whistle  being  blown  was  as  to  whether  it  was 
blown  at  all  or  not,  the  jury  should  not 
be  charged  upon  the  question  of  the  proximity 
to  the  crossing  where  the  whistle  should  have 
been  blown. 

3.  Where,  in  an  action  for  an  accident  at  a 
public  crossing,  negligence  of  defendant  Is 
charged  in  operating  its  train  at  a  great  and 
unlawful  rate  of  speed,  the  court.  If  requested, 
should  charge  that,  in  the  absence  of  a  statute 
or  ordinance  prescribing  the  rate  of  speed  at 
which  the  train  may  run,  it  is  a  question  of  fact 
for  the  jury  to  determine  whether  or  not,  under 
any  circumstances,  the  speed  of  the  train  wa* 
negligence, 

4.  The  defendant  took  the  deposition  of  one 
of  its  witnesses.  On  the  trial,  the  court  per- 
mitted the  following  cross  interrogatories  to  be 
read,  with  the  answers  thereto,  to  wit:  "Why 
is  it  that  you  are  not  willing  to  come  to  court, 
and  let  the  jury  see  you  give  hi  your  evidence 
in  this  case?  Is  the  defendant  too  pnor  to  pay 
your  way  to  court?  Have  you  not  in  other 
ca^es  gone  further  to  court  to  testify  for  the 
railway  company  than  you  have  to  go  to  testify 
in  this  case?  Is  not  your  real  purpose  In  giving 
your  deposition.  Instead  of  coming  to  testify  in 
person,  that  yon  want  the  qoestions  written  ont, 
so  that  you  can  take  time  to  study  them  as 
yon  answer  them,  with  a  view  of  being  better 
able  to  patch  np  an  excuse  for  killing  the  man?" 


fftfld,  that  defendant's  objections  thereto  as  ir- 
relevant and  Immaterial  should  have  been  sos- 
tained. 

Appeal  from  district  coort,  Fannin  comi- 
ty; E.  S.  Chambera,  Jndge. 

Action  by  Alice  Melngln  and  othen 
against  the  Missouri,  Kansas  &  Texas  Rail- 
way  Company  of  Texas.  From  •  judgment 
tot  plaintiffs,  defendant  appeals.    Reversed. 

T.  S.  Miller  and  Head  &  Dlllard,  for  ap- 
pellant Taylor  &  McOrady  and  John  C. 
Meade,  for  appellees. 

RAINEY,  C.  J.  The  appellees  (plaintiffs 
below)  are  the  wife  and  children  of  A.  C. 
Melngln,  wbo  was  killed  by  one  of  defend- 
ant's trains  at  a  public  crossing  at  Whlte- 
-nrlght,  Tex.  Plalnturs  allege  negligence 
In  that  the  train  was  operated  at  a  great 
and  unlawful  rate  of  speed;  that  It  gave  no 
signal  of  its  approach  by  sounding  bell  or 
whistle;  and  that  no  flagman  was  kept  at 
the  crossing,  which  was  peculiarly  danger- 
ous, to  warn  one  of  the  approach  of  the 
train.  Defendant  answered  by  general  de- 
nial, and  by  plea  of  contributory  negli- 
gence on  the  part  of  deceased  In  his  method 
of  driving,  and  in  failing  to  keep  a  proper 
lookout  for  his  own  safety  In  approaching  the 
crossing.  Judgment  was  rendered  for  the 
wife  and  minor  plaintiffs,  from  which  this 
appeal  is  prosecuted. 

Appellant  complains  of  the  fcrilowlng  para- 
graph of  the  court's  charge,  to  wit:  "It 
was  the  duty  of  defendant's  employee  in 
charge  of  the  engine  of  the  train  which 
killed  Mulngln  In  approaching  said  crossing 
to  blow  the  whistle  on  said  engine  at  a 
distance  of  at  least  80  rods  from  said  cross- 
ing, and  within  such  reasonably  close  proxim- 
ity of  the  point  80  rods  distant  from  said 
crossing  as  It  would  likely  be  heard  by  those 
traveling  the  public  road  when  abont  to  cross 
said  railroad  track  at  said  crossing;  and,  if 
such  servants  on  said  occasion  failed  to  so 
blow  said  whistle,  such  failure  would  be 
negligence  on  the  part  of  defendant."  The 
proposition  of  appellant  Is  that  said  charge 
"placed  upon  the  defendant  a  duty  more 
onerous  than  that  required  by  the  statute,  and 
made  that  negligence  per  se  which  the  stat- 
ute does  not  make  so."  The  evidence  shows 
that  near  the  crossing  where  deceased  was 
struck  by  the  train  were  several  manufac- 
tories operated  by  steam,  that  at  the  time 
of  the  accident  were  being  operated,  and 
making  considerable  noises  that  tended  to 
prevent  the  bearing  the  soimd  of  the  whis- 
tle at  the  crossing  If  blown  at  the  80-rod 
post.  There  were  also  structures  of  va- 
rious kinds,  and  cattle  pens  filled  with  cat- 
tie,  that  also  tended  to  obstruct  the  sound. 
While  the  charge,  under  ordinary  condi- 
tions, would  be  correct,  yet  It  was  suscepti- 
ble of  the  construction  that  the  whistle  had 
to  be  blown  In  such  close  proximity  to  the 
80-rod  point  and  In  such  a  manner  that  it 
could  have  been  heard  at  the  crossing  not- 
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withstanding  the   conditlonB  existing  there 
at  the  time,  and  It  may  be  that  such  a  con- 
struction was  given  to  the  charge  by  the 
Jury.    The  statute  Is  that  the  whistle  must 
be  sounded  at  least  80  rods  trom  the  cross- 
ing, and  the  evident  Intention  of  the  law- 
makers  was  that  It  should  be  sounded  la 
such  proximity  to  the  80-rod  point,  and  be- 
fore passing  said  point,  that  warning  might 
be  given  of  the  approaching  train  to  those 
using  the  crossing,  that  they  might  avoid 
injury  from  the  passing  train.    When  the 
whistle  la  sounded  at  such  a  point,  the  opera- 
tives have  complied  with  the  law,  whether 
it  was  beard  at  the  crossing  or  not.    Rail- 
road Co.  T.  Bryant,  6  C.  O.  A.  138,  66  Fed. 
7b©:  Railway  Co.  v.  O'Neal.  91  Tex.  671,  47 
8.  W.  96.    There  Is  no  Issue  raised  by  the 
evidence  that  the  whistle  was  sounded  for 
the  crossing  at  a  distance  so  far  from  the 
crossing  that  it  could  not  have  been  heard 
at  the  crossing  under  ordinary  conditions, 
bat  the  issue  was  that  the  whistle  was  not 
blown  for   the   crossing  at  all;   hence  no 
necessity  arose  reqalrimg  a  charge  upon  the 
proximity  of  the  point  where  the  whistle 
was  blown  to  the  80-rod  point  from  the  cross- 
ing.   The  charge  should  apply  the  law  to 
the  facts  adduced  upon  the  trial  of  the  par- 
ticular  case.    A    charge,    whoi    abstractly 
considered,  may  be  legally  correct,  yet  wrong 
when   applied    to   certain    conditions.    Un- 
der the  facta  of  this  case,  we  think  the  charge 
was  calculated  to  mislead  the  Jury,  and  it 
was  error  to  give  it 

The  appellant  requested  a  special  charge, 
which  was  refused  by '  the  court,  to  the 
effect  that,  In  the  absence  of  a  statute  or 
ordinance  prescribing  the  rate  of  speed  at 
which  a  train  may  be  run,  it  is  a  question 
of  fact  for  the  Jury  to  determine  whether  or 
not,  under  any  drcnmstances,  the  speed  of 
a  train  Is  negligence.  This  is  a  correct 
principle,  and  a  charge  should  have  been 
given  covering  this  phase  of  the  case.  Plain- 
tiffs' petition  alleged  as  one  ground  of  negli- 
gence the  speed  of  the  train.  Evidence  was 
introduced  in  support  of  the  allegation,  and 
tbe  counsel  for  plaintiffs,  in  their  argument, 
wged  it  as  a  basis  for  recovery.  The  trial 
court  gave  a  general  charge  as  to  the  duty 
of  tbe  operatives  of  the  train  using  ordinary 
<are  and  caution  to  avoid  injury  to  persons 
(King  the  crossing,  but  this  was  not  sufficient 
In  view  of  the  requested  charge.  The  ap- 
P<4laiit  was  entitled  to  a  specific  and  defi- 
nite instruction  applying  the  law  to  this 
>«ae.  Railway  Co.  v.  Casseday,  92  Tex.  626, 
50  S.  W.  125,  and  authorities  there  cited; 
Banway  Co.  v.  Itogers,  91  Tex.  62,  40  S.  W. 
966. 

Over  the  objection  of  appellant,  tbe  court 
permitted  the  following  Interrogatories  and 
angwers  thereto  of  certain  witnesses  to  be 
read  to  the  Jury,  to  wit:  "Why  is  It  that 
jm  are  not  willing  to  come  to  court,  and 
let  the  Jury  see  you  give  In  your  evidence 
In  this  case?    Is  the  defendant  too  poor  to 


pay  your  way  to  court?  Have  you  not  in 
other  cases  gone  further  to  court  to  testify 
for  tbe  railway  company  than  you  have  to 
go  to  testify  In  this  case?  Is  not  your  real 
purpose  In  giving  your  deposition,  instead 
of  coming  to  testify  in  person,  that  you  want 
the  qnestlons  written  out,  so  that  you  can 
take  time  to  study  them  as  you  answer 
them,  with  a  view  of  being  better  able  to 
patch  up  an  excuse  for  killing  the  man?' 
Answers:  "I  am  perfectly  willing  to  come 
to  court,  and  let  the  Jury  see  me  as  I  give 
my  evidence  in  this  case.  I  am  in  tbe  em- 
ploy of  tbe  defendant,  and  It  has  seen  fit 
to  take  my  deposition.  Why  they  prefer 
that  method  I  do  not  know.  The  defendant 
Is  not  too  poor  to  pay  my  way  to  court. 
I  have  in  other  cases  gone  further  to  court 
to  testify  for  defendant  than  I  would  have 
come  to  testify  In  this  case.  It  is  not  my 
real  purpose  In  giving  my  deposition.  Instead 
of  coming  to  testify  In  person,  that  I  want 
the  questions  written  out,  so  that  I  can  take 
time  to  study  them  as  I  answer  them,  with 
a  view  to  being  better  able  to  patch  up  an 
excuse  for  killing  the  man."  The  objec- 
tions were  because  the  questions  and  evi- 
dence were  irrelevant  and  immaterial  to 
any  Issue  In  the  case,  because  the  questions 
made  suggestions  and  raised  conclusions  un- 
warranted by  the  evidence,  and,  the  defend- 
ant having  the  right  under  the  statute  to 
take  the  testimony  of  the  witnesses  by  dep- 
osition, it  was  not  allowable  to  draw  unfa- 
vorable Inferences  from  their  not  being  pres- 
ent, and  to  question  them  as  to  whether  be 
hud  attended  court  in  person  for  defendant 
in  other  cases;  and  the  whole  questions  an  A 
answers  were  Intended  and  calculated  to 
distract  the  attention  of  tbe  Jury  from  the 
true  issues,  and  inflame  their  minds,  and 
prejudice  them  against  defendant  The  ob- 
jections should  have  been  sustained.  The 
law  gave  defendant  the  right  to  have  the 
depositions  of  the  witnesses  taken,  and,  hav- 
ing done  BO,  it  was  not  a  subject  of  Inquiry 
whether  the  defendant  was  too  poor  to  pay 
their  way  to  court  or  whether  the  witnesses 
were  willing  to  come,  or  whether  they  had 
gone  further  to  testify  in  cases  for  tbe  de- 
fendant The  witnesses  lived  in  another 
county,  and  could  not  be  compelled  to  go 
to  court,  nor  were  they  under  any  obliga- 
tions to  do  so,  nor  was  It  Incumbent  on  de- 
fendant to  bring  them  into  court.  We  fully 
appreciate  the  rule  that  the  bias  or  prejudice 
of  a  witness  in  favor  of  or  against  a  party 
to  the  suit  Is  a  legitimate  inquiry,  but  tbe 
interrogatories  did  not  tend  to  elicit  such  in- 
formation, nor  did  they  tend  to  elucidate  any 
issue  In  the  case. 

The  other  assignments  necessary  to  be 
noticed  relate  to  objectionable  remarks  made 
by  plaintiffs'  counsel  in  addressing  the  Jury. 
In  pabsing  upon  these  It  is  only  necessary 
to  say  that  the  language  objected  to  was  im- 
proper, but  as  it  will  not  likely  be  repeated 
on  another  trial,  no  good  purpose  will  result 
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In  our  entering  upon  a  fnll  discussion  of  it 
The  judgment  Is  reversed,  and  cause  re- 
mandedL 


PECK-SMBAD  OO.  t.  CITY  OF  SHERMAN 

et  al. 

(Court  of  CiTil  Appeals  of  Texas.    AprU  13, 

1901.) 

UUNICIPAI,  CORPORATIONS-^SCHOOL  BOARD- 
CONTRACT— SCHOOL   BUILDINO— PLEADINQ. 

1.  A  complaint  against  a  city  and  its  school 
board  alleged  that  plaintiffs  contracted  with 
the  board  to  furnish  apparatus  and  do  certain 
work  for  a  new  school  house,  that  defendant 
refused  to  permit  them  to  perform  the  contract, 
and  alleged  damages.  Held,  that  the  city's  de- 
murrer to  the  complaint  should  be  sustained, 
since  it  was  not  alleged  that  the  dtv  had  made 
any  provisions  to  meet  the  oblii^tions  of  the 
contract,  or  had  any  funds  which  it  liad  a  right 
to  apply  to  such  purpose. 

2.  An  action  could  not  be  maintained  against 
a  school  board  for  failure  to  permit  plaintiff  to 
fulfill  a  contract  to  furnish  matenals  for  a 
school  house  without  showing  that  the  board 
was  authorized  by  the  city  to  constmct  the 
building,  or  to  tue  any  of  the  funds  received 
or  receivable  from  the  city  for  that  purpose,  or 
to  appropriate  any  state  funds  to  that  end. 

Error  from  district  court,  Grayscm  coun- 
ty; Don  A.  BUsa,  Judge. 

Action  by  the  Peclc-Smead  Company 
against  the  city  of  Sherman  and  the  school 
board  of  said  city.  From  a  Judgment  for 
defendants,  plaintiff  brings  error.    AiDrmed. 

A.  L.  Beaty,  for  plaintiff  in  error.  Webb 
tt  Jones  and  W.  J.  Brown,  for  defendants 
in  error. 

TEMPLETON,  3.  The  Peclc-Smead  Com- 
pany brought  this  suit  against  the  city  of 
Sherman  and  the  school  board  of  said  city. 
Each  of  the  defendants  interposed  a  general 
demurrer  to  the  petition.  The  demurrers 
were  sustained,  and  final  Judgment  render- 
ed, dismissing  plaintiff's  suit.  The  case  has 
been  brought  to  this  court  by  writ  of  error. 
It  was  alleged  in  the  petition  that  on  and 
prior  to  August  80,  1893,  the  city  of  Sher- 
man was  an  incori>orated  city  of  less  than 
10,000  inhabitants,  having  been  Incorporated 
under  the  general  laws;  that  it  had  legally 
assumed  control  of  the  public  free  schools 
within  Its  Jurisdiction,  and  tiiat  a  board  of 
school  trustees  had  been  duly  organized  and 
constituted.  It  was  further  alleged  that 
during  the  year  1893  the  school  board  was 
having  a  school  building  constructed  with- 
in the  limits  of  said  city,  and  found  it 
necessary  and  advisable  to  provide  the  build- 
ing with  a  heating,  warming,  ventilating, 
and  dry-closet  system,  and  advertised  for 
bids  therefor;  that  plaintiff  in  error  sub- 
mitted to  the  board  its  written  bid,  offering 
to  put  in  the  system  for  the  sum  of  |2,040, 
which  bid  was  duly  accepted  by  the  board. 
It  was  also  alleged  that  payments  on  the  con- 
tract were  to  be  made  as  follows:  20  per  cent, 
when  the  first  Joists  were  set,  40  per  cent. 


when  furnaces  were  set  in  positJcMi  in  bas» 
moit,  and  40  per  cent,  when  the  work  ahooU 
be  completed;  and  that  the  woA  to  be  done 
would  form  and  constitute  a  part  of  the  build- 
ing. A  breach  of  the  contract  was  charged,  in 
that  it  was  alleged  that  the  board  and  the 
city  refused  to  permit  plalntifl  in  error  to 
perform  the  contract,  whereby  it  was  dam- 
aged in  the  sum  of  $1,200,  the  difference 
between  the  contract  price  of  the  work  and 
what  it  would  liave  cost  plaintifr  in  error 
to  do  the  w<«l{.  There  was  a  further  alle- 
gation to  the  effect  that  the  board  "had  is 
its  possession,  and  was  entitled  to  receive 
from  said  city  and  from  the  state,  at  the 
time  the  contract  was  made,  ample  funds 
available  for  such  purposes,  to  ■wit,  aboot 
$20,000,  with  which  to  pay  plalntifl  the  sum 
mentioned  in  said  contract,  as  well  as  to 
otherwise  complete  said  building."  The  sub- 
sequent reincorporation  ot  the  city  under  a 
special  charter,  which  subjected  the  new 
corporation  to  all  the  duties  and  liabilities 
of  its  predecesscHT,  was  alleged.  The  peti- 
tion does  not  charge  the  city  with  having 
entered  into  any  contract  with  plaintiff  In 
error.  Neither  is  it  alleged  that  the  city 
ever  agreed  to  perform  the  contract  made 
with  the  school  board,  or  that  the  board 
was  authorized  by  the  city  to  make  the  con- 
tract. It  is  true  that  there  is  a  general  al- 
legation in  the  petition  to  the  effect  that  the 
board  had  authority  to  make  the  contract  i 
but  the  allegation  appears  to  be  a  condu-  I 
sion  of  the  pleader  concerning  the  legal 
powers  of  such  boards,  and  not  intended  as 
a  charge  that  the  board  was  .acting  by  au- 
thority of  the  city.  It  was  not  alleged  that 
the  city  had  made  any  provision  to  meet 
the  obligations  created  by  the  contract  or 
that  it  had  any  funds  which  it  had  a  right 
to  apply  to  such  purposes.  No  cauae  of  ac- 
tion against  the  city  Is  shown  by  the  peti- 
tion, and  its  demurrer  was  properly  sus- 
tained. 

It  is  contended  by  the  plaintiff  In  error 
that  the  board  of  trustees  had  authority, 
under  the  statute,  to  contract  for  the  con- 
struction of  school  buildings.  Article  4010, 
Rev.  St,  confers  on  such  boards  "the  same 
powers,  control,  management  and  govern- 
ment of  and  over  the  public  tree  schools" 
within  its  Jurisdiction  as  may  be  by  law 
confeiTed  on  the  city  coimciL  Article  402Z 
gives  to  the  city  council  authority  to  con- 
struct school  buildings.  Hence  It  Is  argued 
that  the  sdiool  board  had  the  power  to  con- 
tract for  such  buildings.  Article  4034,  Rev. 
St,  authorizes  the  city  to  provide  free-school 
buildings  in  the  manner  and  under  the  re- 
strictions and  limitations  prescribed  in  arti- 
cle 486,  where  It  is  provided  that  the  city 
council  may  levy  taxes  and  Issue  bonds  for 
the  purpose  of  constructing  or  purchasing 
public  buildings,  including  building  sites 
and  buildings  fc»'  public  free  schools.  A 
free-school  building  so  purchased  or  con- 
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Btrncted  Is  a  public  building  of  the  moDicl- 
polity,  and  one  of  Its  public  ImproTem^its. 
Dwyer  y.  Hackw<H:tb,  57  Tex.  245.    Before 
any  contract  made  by  a  city  tor  any  public 
Improyements,  not  Intended  to  be  paid  for 
out  of  its  current  revenues,  Is  blading  on 
tbe  city,  provision  must  be  made  to  meet 
tbe  obligations  of  tbe  contract    McNeal  v. 
City  of  Waco,  88  Tex.  83,  33  8.  W.  322.    It 
Is  clear  that  the  schocd  board  bad  no  author- 
ity to  create  or  raise  a  fund  to  be  used  In 
constructing   a  school   building.    It  is  cer- 
tain that  the  board  could  not  legally  appro- 
priate aU  the  funds  coming  Into  its  pos- 
session to  such  purposes.    Tbe  board  could 
use  the  funds  under  its  control  only  for  the 
purpoees  directed  by  the   council   or  per- 
mitted by  law.    If  the  city  had  legally  pro> 
Tided  a  fond  fen:  the  purpose  of  constructing 
the  building  In  questl(Hi,  and  had  placed  tbe 
fund  at  the  disposal  of  the  board,  then  the 
power  of  the  board  to  make  the  contract 
set  out  In  the  petition  might  be  conceded; 
but  no  such  facts  are  alleged.    Neither  are 
any  facts  stated  tending  to  show  that  any 
of  the  funds  under  control  of  the.  board 
were  of  sncb  a  character  that  the  board  was 
authorized  to  employ  the  same  in  erecting 
a  school  house.    We  conclude  that,  as  it  is 
not  shown  that  the  board  was  authorized 
by  the  city  to  construct  tbe  building,  or 
to  use  any  of  the  funds  received  or  receiv- 
able from  the  dty  for  that  purpose,  or  that 
it  bad  authority  to  appropriate  any  of  the 
state  funds  to  that  end,  the  board  was  with- 
out legal  power  to  enter  Into  the  contract 
telied  on  by  plaintiff  In  error.    It  may  be 
hialBted,  however,  that  the  general  allega- 
tion in  the  petition,  to  tbe  effect  that  the 
board  had  in  its  possession,  and  was  enti- 
tled to  receive  from  the  city  and  from  the 
state,  ample  funds  available  for  such  pur- 
poses. Is  sufficient  to  show  authority  In  the 
board  to  make  the  contract    We  think  the 
allegation  wholly  Insufficient  to  supply  the 
vant  of  facta  necessary  to  empower  the 
board  to  act  la  tbe  premises.    The  funds 
lield  by  the  board  might  be  "available  for 
racb  purposes,"  and  yet  the  board  be  with- 
out authority  to  apply  the  same.  In  the  ab- 
sence of  being  BD  directed  by  the  city,  or 
by  reason  of  a  failure  to  take  tbe  necessary 
steps  to  render  legal  such  use  of  the  said 
fonda    Besides,   the  allegation  Is  entirely 
too  general  in  its  terms.    The  amount  of 
(ands  received  and  receivable  from  the  city 
to  not  stated  and  distinguished  from  the 
unonnt  received   and  receivable  from  the 
>tate.   The  sources  from  which  any  of  the 
toads  were  derived  are  not  given.    It  Is  not 
charged   that   the   funds   were   subject   to 
appropriation  for  tbe  current  year.    It  la 
■■ot  alleged  that  It  was  contemplated  that 
tbe  obligatlone    created    by    the    contract 
tiioald  be  satiafled  out  of  tbe  said  funds. 
See  UcNeal  v.  City  of  Waco,  supra.    We 
ue  of  opinion  that  the  petition  states  no 
canM  of  action  agalnat  the  school  board. 


and  that  the  court  below  did  not  err  in  SUO' 
talnlng  the  demurrer.  The  Judgment  Is  af> 
firmed. 


WESTERN  UNION  TBL.  CO.  t.  HEN- 
DRICKS. 
(Court  of  Civi]  Appeals  of  Texas.    April  27, 
1901.) 

TBLEaRAFHS-MBSSAOB-FAILURB  TO  DEUV- 
BR-NEOLIOBNCB-DUTT  OF  COMFANT-FLACB 
OF  DELIVBRT  —  SUFFICIKNOT  —  PLEADING  — 
DAMAGES. 

1.  Where  a  telegraph  company  receives  com- 
pensation in  excess  of  the  usmal  rate  within 
free-delivery  limits,  and  a  guaranty  of  .addi- 
tional expenses,  if  necessary,  to  secure  the  de- 
livery of  an  important  message,  with  knowledge 
that  one  of  the  addressees  does  not  reside  with- 
in the  free-delivery  limits,  it  is  not  relieved 
from  liability  for  its  failure  to  deliver  the  mes- 
sage by  the  fact  that  the  addressees  are  tem- 
porarily in  another  dty,  but  it  is  required  to 
use  reasonable  efforts  to  locate  them,  and  to 
deliver  the  message. 

2.  Where  a  telegraph  message  is  addressed 
to  a  person  residing  in  the  country  in  care  of  a 
resident  of  the  town,  both  of  whom  are  tempo- 
rarily in  another  town,  and  a  special  price  is 
paid  to  secure  its  delivery,  the  delivery  to  the 
partner  of  the  latter  is  insufficient,  but  it  should 
be  delivered  at  the  residence  of  the  addressee. 

8.  Where  the  addressee  of  a  telegraph  mes- 
sage known  to  be  important,  and  for  which  the 
company  has  received  an  additional  compensa- 
tion to  secure  a  prompt  delivery,  is  known  by 
the  receiving  agent  to  be  in  another  dty,  in 
which  the  company  maintains  an  office,  it  la 
negligence  to  fail  to  retransmit  Uie  message  to 
such  city. 

4.  Wber^  a  father  could  not  have  reached 
his  son  before  the  death  of  the  latter  if  a  tele- 
graph message  had  been  promptly  delivered,  the 
failure  to  reach  tbe  son  before  his  death  is  not 
an  element  of  damages  in  an  action  against  the 
company  for  its  failure  to  deliver  the  mes- 
sage. 

Appeal  from  Collin  county  court;  3.  H. 
Faulkner,  Judge. 

Suit  by  N.  li.  Hendricks  against  tbe  Wes- 
tern Union  Telegraph  Company  for  negli- 
gence in  failing  to  deliver  a  telegraph  mes- 
sage. From  a  Judgment  In  favor  of  plaintiff, 
defendant  appeals.    Reversed. 

N.  L.  Lindsley,  for  appellant  T.  S.  Jack- 
son and  Abemathy  &  Mangum,  for  appellee. 

BOOKHOUT,  J.  AppeUee  sued  for  dam- 
ages for  injury  to  his  feelings  on  account  of 
an  alleged  delay  in  delivery  of  a  telegraphic 
message  as  foUows:  "Red  Oak,  I.  T.,  April 
2,  1900.  N.  L.  Hendricks,  Care  of  Andrew 
Shirley,  Anna,  Texas:  William  expected  to 
die.  Come  at  once  or  reply.  Pneumonia. 
[Signed]  J.  W.  Hendricks."  Tbe  ground  of 
damage  claimed  is  that,  by  delay  In  getting 
the  message,  be  was  prevented  from  going 
to  tbe  place  where  bis  son  was,  and  the 
place  of  burial,  as  soon  as  he  could  and  would 
have  done  had  the  message  been  promptty 
delivered,  and  that  by  reason  thereof  he  was 
prevented  from  seeing  his  son  both  in  life 
and  after  death,  to  his  damage  in  tbe  sum  of 
$996,  for  which  sum  he  prays  Judgment    Ap- 
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pcllant,  by  Its  answer,  pleads:  (1)  A  general 
demurrer;  (2)  a  special  exception;  (3)  a 
general  denial.  The  demuiTers  were  over- 
ruled, and  the  trial  resulted  In  a  Judgment 
for  appellee  In  the  sum  of  $700.  Motion  for 
new  trial  was  overruled,  notice  of  appeal  giv- 
en, and  this  appeal  Is  prosecuted. 

1.  Appellant's  flrst  assignment  complains 
that  the  trial  court  erred  In  overruling  Its 
special  demurrer,  the  ground  of  the  demur- 
rer being  that  the  petition  shows  no  cause  of 
action,  In  that  it  states  that  N.  L.  Hendricks, 
the  addressee  and  plaintiff,  and  Andrew  Shir- 
ley, in  whose  care  the  message  was  sent, 
were  not  in  the  town  of  Anna  on  the  2d  day 
•of  April,  1900,  but  were  at  McKlnney,  Tex.; 
and  no  contract  is  alleged  to  have  existed  be- 
tween plaintiff  and  defendant  whereby  de- 
fendant was  required  to  make  delivery  at 
HcKInney.  The  demurrer  was  properly  over- 
ruled. The  petition  alleges,  in  substance, 
that,  when  the  message  was  delivered  to  the 
defendant's  agent  at  Red  Oak,  he  was  noti- 
fied of  its  Importance,  and  the  Importance  of 
a  speedy  delivery,  and  of  the  relationship  of 
the  parties,  and  that  the  addressee,  N.  L. 
Hendricks,  was  the  father  of  William,  named 
in  the  telegram,  and  that  N.  L.  Hendricks 
lived  in  the  country,  four  miles  from  the 
town  of  Anna;  that  for  the  purpose  of  a 
prompt  delivery  J.  W.  Hendricks  paid  to  the 
defendant  and  its  agent  five  dollars,  which 
was  largely  in  excess  of  its  regular  tariff 
rate  for  the  transmission  of  said  message 
within  the  free-delivery  limits,  apd  which 
sum  was  then  and  there  agreed  upon  by  de- 
fendant and  its  agent  and  said  3.  W.  Hen- 
dricks as  the  reasonable,  proper,  and  agreed 
charge  for  promptly  transmitting  and  deliv- 
ering said  message  to  the  addressees  therein 
named  and  to  plaintiff;  that,  to  further  in- 
sure transmission  and  delivery  of  said  mes- 
sage, further  cost,  if  any,  was  guarantied  by 
J.  W.  Hendricks,  which  guaranty  defendant 
accepted,  and  bound  Itself  to  transmit  and 
deliver  said  message  within  a  reasonable  time 
to  the  addressees  named  therein  and  to  plain- 
tiff. Under  the  facts  as  pleaded,  it  was  the 
duty  of  defendant  to  transmit  and  deliver 
said  message  within  a  reasonable  time  to  the 
addressees,  or  one  of  them.  If  Andrew  Shir- 
ley could  not  be  found  at  his  place  of  business, 
and  N.  L.  Hendricks  was  not  at  his  residence, 
then  the  agent  of  the  company  should  have 
made  reasonable  efforts  to  find  them;  and  if, 
by  reasonable  efforts  on  the  part  of  the  com- 
pany, the  message  could  have  been  delivered, 
it  would  be  negligent  in  not  making  such  de- 
livery. 

2.  It  is  C(«tended  that  the  court  erred  In 
refusing  a  charge  requested  by  the  defendant 
to  the  effect  that,  if  they  found  that  N.  L, 
Hendricks  and  Andrew  Shirley  were  in  the 
city  of  McKlnney  on  April  2,  1900,  and  that 
it  was  impossible  to  deliver  the  message  to 
either  of  them  In  the  town  of  Anna  in  person, 
then  the  delivery  of  the  message  at  Andrew 
Shirley's  place  of  business,  and  to  his  brother 


and  partner  In  charge  of  said  business,  wu 
in  law  a  delivery  to  Andrew  Shirley  in  per- 
son. The  addressee,  N.  L.  Hendricks,  and 
Andrew  Shirley,  the  person  In  whose  care 
the  message  was  sent,  were  both  absent  from 
the  town  of  Anna,  the  place  to  which  the 
message  was  addressed,  the  day  It  was  re- 
ceived there.  The  evidence  shows  that  tbe 
message  was  taken  to  the  place  of  bnslnes* 
of  Andrew  Shirley,  and  left  -with  his  brother, 
and  partner  in  business,  Fred  Shirley.  When 
a  telegram  is  sent  In  care  of  another  person 
than  the  addressee,  a  delivery  to  such  penon 
is  a  compliance  with  the  contract  Can  it  be 
said  that  because  Fred  Shirley,  the  person 
with  whom  the  message  was  left,  was  the 
brother  and  partner  of  Andrew  Shirley,  this 
made  him  his  agent?  The  message  did  doc 
relate  to  the  partnership  business  of  the  Shir- 
leys.  The  fact  that  they  were  related  did 
not  constitute  one  the  agent  of  the  other. 
It  is  held  that  a  charge  that,  in  fbe  absence 
of  the  husband.  It  was  the  duty  of  the  com- 
pany, if  his  wife  was  at  his  residence,  to  de- 
liver to  her  a  message  addressed  to  him,  was 
error,  she  not  being  the  general  agent  of  ber 
husband.  Telegraph  Co.  v.  Mitchell.  91  Tex. 
454,  44  8.  W.  274,  40  L.  R.  A.  209,  66  Am. 
St.  Rep.  906.  If  delivery  to  the  wife  of  the 
addressee  is  not  In  law  a  delivery,  we  do  not 
think  delivery  to  the  brother  and  partner  of 
the  person,  in  whose  care  a  message  is  sent 
can  in  law  be  held  a  delivery.  Thore  is  no 
evidence  that  Fred  Shirley  had  authority  to 
receive  telegrams  addressed  to  Andrew  Shir- 
ley, nor  to  receive  telegrams  addressed  to 
another  in  his  care.  It  was  the  duty  of  the 
company,  when  It  ascertained  that  the  person 
in  whose  care  the  message  was  addressed 
was  absent,  to  send  the  message  to  the  resi- 
dence of  the  addressee.  Mrs.  Hendricks  tes- 
tified that,  had  it  been  sent  to  their  resldenre. 
she  would  have  sent  It  to  her  husband  at  Mc- 
Klnney. The  agent  who  received  the  mes- 
sage at  Red  Oak  for  transmission  knew  that 
It  was  a  death  message,  and  was  furtber 
notified  of  the  importance  of  its  prompt  de- 
livery. He  was  paid  five  dollars  to  Insure 
such  delivery,  and  was  told  that,  if  this  was 
not  sufi[lcient  the  sender  would  pay  more. 
No  attempt  was  made  to  deliver  the  message 
at  the  residence  of  the  addressee.  The  re- 
quested charge  was  properly  refused. 

S.  It  is  contended  that  the  court  should 
have  given  a  special  charge,  requested  b; 
the  defendant,  to  the  effect  that  the  company 
was  not  required  to  retransmit  the  message 
to  McKlnney.  McKlnney  is  on  the  Houston 
&  Texas  Central  Railroad,  and  is  20  miles 
south  of  Anna.  Defendant  company  main- 
tains an  oStce  there.  There  was  evidence 
tending  to  show  that  the  defendant's  agent 
at  Anna  knew  that  N.  L.  Hendricks  and  An- 
drew Shhrley  were  both  In  McKlnney  when 
he  received  the  message.  There  is  evidence 
tending  to  show  that,  had  the  message  been 
forwarded  to  McKlnney,  it  would  have  been 
delivered.    In  view  of  the  fact  that  the  corn- 


Digitized  by 


Google 


Tex.) 


GALVESTON,  H.  &  S.  A.  HY.  CO.  v.  POLK. 


343 


pany  Knew  of  the  impcatance  of  the  message, 
and  had  been  paid  an  extra  amount  to  se- 
cure prompt  delivery,  and  guarantied  a  fur- 
ther sum,  it  was  a  question  for  the  Jury  to 
determine  whether  the  company  should  have 
retransmitted  the  message  to  McKlnney,  to 
be  dellyered  by  its  agent  there;  and  is  gov- 
erned by  the  rule  as  to  whether  a  reasonably 
prudent  person  would  have  taken  this  course. 
The  charge,  as  given  by  the  court,  covered 
this  phase  of  the  case,  and  there  was  no  er- 
ror  in  refusing  the  charge  requested. 

4.  Appellant  requested  a  charge  instruct- 
ing tlie  jury,  in  effect,  that  they  could  not, 
in  any  event,  find  any  damages  in  favor  of 
plaintiff  for  failure  to  be  with  his  son  during 
his  last  illness,  and  before  his  death.    The 
contention  Is  that  there  is  no  evidence  that 
plaintlfl  could  have  reached  his  son  prior  to 
his  death  had  the  message  been  promptly 
delivered.    The  message  was  received  by  the 
defendant's  agent  at  Auna  at  8:53  o'clock 
a.  m.  on  Monday,  April  2d.    William  Hen- 
drtdn  died  between  8  and  9  o'clock  that  night 
Had  the  message  been  sent  to  the  residence 
of  plaintiff,  Mrs.  Hendricks  testified  that  she 
would  have  put  a  boy  on  a  horse,  and  sent 
it  to  her  husband  at  McKlnney.    It  takes 
about  two  hours  to   drive   from   plalntlfTs 
residence  to  McKlnney.    Had  this  been  done, 
and  had  plaintiff  taken  the  first  train  pass- 
ing McKlnney  north,  he  would  have  arrived 
at  South  McAllister  at  6:40  p.  m.    South  Mc- 
Allistar  Is  45  miles  from  Red  Oak,  and  is  on 
the  Oklahoma  &  Choctaw  Valley  Railway, 
and  It  was  not  shown  that  there  was  any 
train  leaving  South  McAllister  over  that  road 
for  Bed  Oak  until  the  next  day.    It  takes  four 
houn  to  drive  from  South  McAllister  to  Red 
Oak,  which  would  have  placed  plaintiff  In 
Red  Oak  too  late  to  see  his  son  alive.    Had 
the  message  been  retransmitted  by  the  agent 
of  defendant  from  Anna  to  McKlnney,  the 
resnlt  would  have  been  the  same.    Under  the 
facts  as  shown,  the  special   charge  should 
have  been  given.    The  charge  of  the  court 
aathorlzed  the  jury  to  find  damages  for  plain- 
tiff's failure  to  be  with  his  son  before  his 
death.    As  the  evidence  did  not  warrant  a 
recovery  for  damages  resulting  from  plaln- 
tifl*8  failure  to  be  with  his  son  before  his 
deaOi,  the  Judgment  will  be  reversed,  and  the 
canse  remanded. 


OALTDBTON.  H.  ft  B.  A.  BY.  00.  t.  POLK 

etal.i 

(Contt  of  Orll  Appeals  of  Texas.    May  8, 

1901.) 

IUILS0AD8  —  mJXnilBS     TO     TRAVBLBR     AT 

mOHWAT  CROSfllNO— CONTRIBDTORT 

NBaUOBNCB-DAUAOBS. 

1.  Plaintiff's  mother,  a  woman  60  years  old, 
vu  UUed  at  a  highway  crossing  by  defendant's 
raglBe.  Deceased,  as  she  approached  the 
crosring,  was  leading  a  small  child,  and  when 
within  25  feet  of  the  track,  from  which  place 
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a  view  of  the  approaching  train  was  onob- 
Btructed,  she  stopped,  aod  then  started  to  cross 
the  track  after  the  child,  who  had  run  across. 
The  engine  whistle  was  sonnded  250  feet  from 
the  crossing,  and  defendant's  employes  could 
not  stop  the  train  after  they  saw  deceased  start 
to  cross  the  track.  Bcld.  that  deceased  was 
guilty  of  contributory  negligence. 

2.  In  an  action  for  the  death  of  plaiatiCTs 
mother,  where  the  only  damage  alleged  was 
loss  of  services,  a  recovery  will  be  precluded, 
plaintiffs  having  testified  that  they  paid  de- 
ceased aa  much  as  her  services  were  worth. 

Appeal  from  district  court,  Bexar  county; 
S.  J.  Brooks,  Judge. 

Action  by  Cecelia  Polk  and  others  against 
the  Galveston,  Harrlsburg  &  San  Antonio 
Railway  Company.  From  a  Judgment  In 
favor  of  the  plaintiffs,  the  defendant  aK>eals. 
Reversed. 

Cpson,  Newton  &  Ward,  for  appellant  Jas. 
Rontledge,  for  appellees. 

NEILL,  X  This  suit  was  brought  by  the 
appellees,  Cecelia  Polk,  Joined  by  her  hus- 
band, Thomas,  and  Albert  Holmes,  against 
appellant  to  recover  damages  for  tlte  death 
of  their  mother,  Bettle  Holmes,  which  was 
alleged  to  have  been  caused  on  the  IStb  day 
of  December,  1889,  by  the  negligence  of  ap- 
pellant's servants  in  operating  an  engine  and 
train  over  its  road  in  Bexar  county,  Tex. 
The  grounds  of  negligence  alleged  are:  (1) 
That  the  train  was  operated  at  an  unusual 
and  unlawful  rate  of  speed;  (2)  that  appel- 
lant's servauts  negligently  failed  to  ring  the 
bell  or  blow  the  whistle  of  said  locomotive 
at  a  distance  of  at  least  80  rods  before  they 
arrived  at  the  crossing  where  deceased  was 
killed;  (3)  that  they  negligently  failed  to  keep 
said  bell  ringing  until  the  locomotive  bad 
crossed  said  crossing,  as  they  were  required 
to  do  by  law,  to  give  warning  of  their  ap- 
proach; and  (4)  that  the  servants  operating 
said  train  saw  the  position  of  deceased  upon 
the  railroad  track  at  the  crossing,  and  In  a 
position  of  danger,  or  could  have  seen  her  by 
the  use  of  ordinary  diligence  and  care,  and 
negligently  failed  to  stop  the  train  so  as  to 
avoid  injury  to  the  deceased,  which  they 
could  have  done  by  the  use  of  ordinary  care 
and  diligence.  The  appellant  answered  by  a 
general  denial,  and  a  plea  of  contributory 
negligence.  The  trial  resulted  In  a  Judgment 
in  favor  of  appellees  for  $1,000. 

The  facts  developed  upon  the  trial  of  the 
case  show  that  Bettle  Holmes,  the  mother  of 
Cecelia  Polk  and  Albert  Holmes,  was,  on  the 
18th  day  of  December,  1899,  while  in  the  act 
of  crossing  appellant's  road  In  the  city  of 
San  Antonio,  at  Edgar  street  crossing,  struck 
by  an  engine  of  a  train  operated  by  appel- 
lant's servants,  and  killed.  It  may  be  that 
the  evidence  was  sufficient  to  show  that  the 
appellant's  servants.  In  operating  said  train, 
were  guilty  of  negligence  in  one  or  more  of 
the  first  three  grounds  alleged.  But  the  evi- 
dence shows  to  a  moral  certainty  that  the 
whistle  of  the  engine  was  blown  near  Menger 
creek,  at  least  250  feet  from  Edgar  street 
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crossing.  Aa  to  whether  the  bell  was  nuag 
at  least  80  rods  before  reaching  the  crossing, 
and  kept  ringing,  the  evidence  is  conflicting. 
Bettle  Holmes,  the  deceased,  was  a  very  old 
woman,  at  least  66  years  old,  and  we  are 
Inclined  from  the  evidence  to  believe  that  she 
may  have  been  10  years  older.  In  going  to- 
wards the  crossing,  she  was  leading  a  little 
grandchild,  about  4  years  old,  and  after 
reaching  the  right  of  way,  about  50  feet  from 
the  railroad  track,  there  was  nothing  to  pre- 
vent her  from  seeing  the  approaching  engine 
and  train.  She  stopped  within  about  25  feet 
of  the  track,  where  there  was  nothing  to  pre- 
vent her  from  seeing  the  train,  bad  she  have 
looked.  Appellant's  servants  operating  the 
engine  saw  her  when  she  stopped,  and  did 
not  and  could  not  anticipate  that  she  would 
go  upon  the  track  in  front  of  the  engine;  but 
the  little  child  she  was  leadbtg  turned  loose 
her  hand,  and  ran  across  the  track  in  front 
of  the  train,  and  the  deceased  immediately 
followed  the  child,  and  got  on  the  track  just 
in  front  of  the  engine,  when  she  was  struck 
by  it  and  killed.  After  appellant's  servants 
saw  that  she  was  going  to  cross,  it  was  Im- 
possible for  them  to  stop  or  lessen  the  speed 
of  the  train,  and  prevent  the  accident.  In 
our  opinion,  the  weight  of  this  testimony  goes 
to  show  that  deceased  was  guilty  of  contribu- 
tory negligence  which  proximately  caused  her 
death,  and  that  the  court  erred  In  not  grant- 
ing appellant  a  new  trial  upon  this  ground.. 
The  evidence  Is  wholly  insufficient  to  show 
that  appellees  sustained  any  damages  from 
the  death  of  their  mother.  Both  of  appellees 
testified  that  she  was  paid  by  them  for  such 
services  as  she  performed  for  them,  and  their 
testimony  shows  that  they  paid  her  fully  as 
much.  If  not  more,  than  her  services  were 
worth.  The  only  damages  either  claims  to 
have  sustained  was  the  loss  of  her  services. 
If,  then,  as  they  swore,  each  paid  her  as  much 
as  her  services  were  worth,  neither  could 
have  been  damaged  by  her  death.  The  court 
should  have  granted  a  new  trial  upon  the 
ground  that  the  evidence  did  not  show  that 
appellees  sustained  any  damages.  For  rea- 
sons of  the  errors  stated,  the  Judgment  of 
the  district  court  Is  reversed,  and  the  cause 
remanded. 


NORTH  TEXAS  8AV.  &  BLDG.  ASS'N  et  al. 
V.  JAOKSON  et  al. 

(Oonrt  of  Civil  Appeals  of  Texas.    May  4, 
1901.) 

BUILDING  AND  LOAN  ASSOCIATIONS— ASSETTS— 
SALE— SHAREHOLDER'S  CONTRACT— RBBCIS- 
SION— EQUITABLE  ADJUSTMENT  —  VENDOR'S 
UBN— MORTQAOB  LIEN— HOMESTEAD— PAY- 
MENTS—APPLICATION— STOCK  —VALUE— EVI- 
DENCE—ADMISSIBILITY. 

1.  Where  a  bnilding  and  loan  association, 
withont  the  consent  of  its  stockholders,  sold  its 
assets  to  another  company,  and  by  the  terms 
of  the  coBtract  and  the  by-laws  of  the  associa- 
tion the  delinquency  of  a  stockholder  did  not 
render  shares  absolately  forfeitable,  the  tact 


that  a  borrowing  stockholder  waa  ddinqnent 
did  not  deprive  him  of  the  right  to  rescind  liis 
contract 

2.  A  shareholder  in  a  bnilding  and  loan  asso- 
ciation agreed  to  pay  one  dollar  per  month  on 
each  share  mitil  it  matured,  and  mMitlUy  pay- 
ments of  one-half  of  1  per  cent,  of  the  amount 
of  his  note  as  interest,  and  one-third  of  1  per 
cent,  into  a  sinking  fund.  The  association, 
withont  consent  of  its  shareholders,  sold  its  as- 
sets to  anotlier  company.  Held,  that  an  adjust- 
ment of  the  equities  of  the  parties  by  char- 
ging the  shareholder  with  the  sum  actually  rC' 
celved  from  the  association,  with  legal  inter- 
est, and  by  crediting  him  with  the  sums  paid 
as  interest  and  into  the  sinldng  fund  as  port 
payments  on  the  principal,  and  with  the  value 
of  his  stock,  was  proper. 

3.  Where  plaintiff  executed  a  deed  of  trust 
to  a  building  and  loan  association  to  take  up  a 
note  for  the  purchase  price  of  the  lot,  and  to 
pay  for  material  which  had  been  used  in  erect- 
ing a  building  on  it,  and  the  association,  with- 
out the  consent  of  its  stoclcholders,  assigned  its 
assets  to  defendant  and  ceased  business,  the 
defendant  was  entitled,  on  plaintiffs  rescinding 
bis  contract,  to  be  subrogated  to  the  vendor's 
lien,  and  to  a  foreclosure  of  the  lien. 

4.  Where  plaintiS,  after  bnilding  a  house  and 
occupying  it  as  a  homestead,  executed  a  deed 
of  trust  to  a  building  and  loan  association  to 
pay  for  the  material,  and  there  were  no  liens 
for  such  debts,  and  the  association,  without 
plaintiff's  consent,  assigned  its  assets  to  defend- 
ant, defendant  was  not  entitled,  on  an  adjust- 
ment of  the  equities  between  the  parties,  to 
foreclose  the  deed  of  trust,  since  the  property 
constituted  a  homestead  at  the  time  the  mort- 
gage was  executed. 

6.  Where  plaintiff  executed  a  mortgage  to  s 
building  and  loan  association  to  take  up  a  note 
for  the  purchase  price  of  the  lot,  and  to  pay 
for  material  used  m  building  a  house  on  it,  and 
the  house  was  occupied  as  a  homestead  when 
the  mortgage  was  executed,  it  was  proper,  on 
plaintifTs  rescission  of  his  contract,  to  apply 
the  payments  on  his  stock  to  discharging  the 
vendor  s  lien,  since,  the  mortgage  l>eing  invalid 
as  against  the  homestead,  the  payment  of  the 
vendor's  lien  was  more  favorable  to  the  debtor 
than  a  discharge  of  the  mortgage. 

6.  Where  a  stockholder  in  a  building  and  loan 
association  had  paid  but  $180  on  his  stock 
when  he  rescinded  his  contract  for  the  associa- 
tion's fault,  and  the  assets  of  the  company 
were  insufficient  to  bring  the  value  of  the  stock 
np  to  $500,  a  finding  that  defendant's  stock  was 
worth  $500  was  erroneous,  as  not  supported  by 
the  evidence. 

7.  Where  a  building  and  loan  association  sold 
its  assets  to  another  company  without  a  .share- 
holder's consent,  and  the  shareholder  rescinded 
his  contract,  a  statement  of  the  association's 
business  two  years  prior  to  the  sale  of  its  as- 
sets was  admissible  to  show  the  valne  of  the 
shareholder's  stock  at  the  time  of  the  resdi- 
sion. 

8.  Where  a  mutual  building  and  loan  associa- 
tion sold  its  assets  without  a  delinquent  share- 
holder's consent,  and  the  shareholder  resdnded 
his  contract,  he  was  entitled  to  credit  for  the 
valne  of  his  stock  at  the  time  the  assets  were 
sold,  and  not  at  the  time  he  made  default,  since 
his  default  did  not  terminate  his  membership, 
and  hence  could  not  defeat  his  right  to  share 
in  the  subsequent  profits  of  the  association. 

Appeal  from  district  court,  Orayson  cona- 
ty;   Don   A.  Bliss,  Judge. 

Action  by  V.  A.  Jackson  and  others 
against  the  North  Texas  Savings  &  Bnlldln} 
Association  and  others.  From  a  judgment 
in  favor  of  defendants,  but  refusing  to  fore- 
close a  lien  claimed  by  defendants,  they  ap- 
peal.   Reversed. 


Digitized  by 


Google 


Ter.) 


KOKTH  TEXAS  SAV.  &  BLDG.  ASS'N  v.  JACKSON. 


846 


Armstrong  &  Hauger,  for  appellants.  J. 
W.  Finley  and  N.  H.  Ij.  Decker,  for  appel- 
lees. 

THMPLBTON,  J.    On  February  17,  1890, 
V.  A.  Jackson  bought  of  Waterman,  Starr  & 
Co.  a  lot  situated  in  the  city  of  Denlaon, 
and  in  part  consideration  therefor  executed 
and  deUvertid  to  his  vendors  two  notes  of 
that  date,  one  for  the  sum  of  $200,  due  In 
one    year,   and  the  other  for  the  sum  of 
$225,   doe  In  two  years,  each  bearing  in- 
terest from  date  at  the  rate  of  12  per  cent, 
per  annum,  and  providing  for  the  payment 
of  10  per  cmt.  as  attorney's  fees  In  case  of 
soft.     The  Tendor's  Hen  was  retained  both 
In  the  deed  and  notes.    Soon  thereafter  Jack- 
son  improved  the  lot,  and  moved  thereon 
with  his  family,  and  the  same  has  ever  since 
that  time  constituted  the  family  homestead. 
Part  of  the  material  used  in  making  the  im- 
provements was  bought  on  credit,  but  no 
lien  was  ever  fixed  to  secure  the  debt  In- 
curred for  material.    On  June  23,  1891,  the 
debt  for  material  amounted  to  $275,   and 
there  was  then  owing  on  the  vendor's  lien 
notes  the  sum  of  $475,     On  that  day  Jack- 
son borrowed  from  the  North  Texas  Savings 
&    Building  Association  the   sum   of  $750, 
which  smn  was  used  In  taking  up  the  said 
two  debts,  the  evidences  of  said  debts  being 
assigned  without  recourse  by  the  holders 
thereof  to  the  said  association.    At  the  same 
time  Jackson  and  wife  executed  and  deliv- 
ered to  the  association  their  note  for  $1,000, 
and  secured  the  same  by  deed  of  trust  on 
the  lot    The  note  represented  the  said  $750 
loaned  to  take  np  the  said  two  debts  of 
Jackson  and  the  ];»«mlnm  of  $250  bid  by 
Jackson  to  obtain  the  loan.    The  association 
was  a  building  and  loan  concern,  operated 
on  the  mutual  plan,  and  the  note  and  mort- 
gage contained  the  usual  stipulations  of  such 
contracts.    Before  he  could  obtain  the  loan 
Jackscn  was  required  to  become  a  stock- 
bolder  of   the   association.     He   took   five 
shares  of  stock,  which,  when  matured,  were 
of  the  value  of  $200  each.    It  was  provided 
that,   when   Jackson   had   made  payments 
sufficient   to   mature   the   stock,   the   debt, 
which  was  evidenced  by  the  note  and  se- 
cured by  the  mortgage,   should  be  extin- 
guished by  cancellation  of  the  stock,  which 
was  pledged  to  secure  the  loan.     Jackson 
was  to  pay  one  dollar  per  month  on  each 
(hate  of  stock  held  by  him.    He  was  also  to 
make  monthly  payments  of  one-half  of  1 
per  cent  of  the  amount  for  which  the  note 
was  given  as  Interest,  and  one-third  of  1  per 
cent  of  said  amount  for  sinking-fund  pur- 
poses.    He  was  to  recdve  a  credit  each 
mouth  of  1  per  cent,  of  the  premium  bid  by 
bim  to  obtain  the  loan.    It  was  contemplat- 
ed that  100  monthly  payments  would  mature 
the  stock,  but  the  provisions  of  the  by-laws, 
which  were  made  a  part  of  the  contract 
were  such  as  to  render  uncertain  th«  time 
of  maturity,  and  the  payments  wei'e  to  coo- 
ttnue  until  the  profits  of  the  association  were 


sufficient  to  mature  the  stock.  Jackson  kept 
up  his  payments  until  the  association  had  re- 
ceived from  him  $180  «n  stock  dues,  $180  on 
interest,  and  $115.75  on  sinking-fund  dues. 
He  has  been  delinquent  since  about  the  mid- 
dle of  the  year  1804,  but  it  Is  not  shown  that 
a  forfeiture  was  ever  claimed  or  entered 
against  him.  In  1898  the  association  sold 
out  to  the  State  National  Loan  &  Trust  Com- 
pany, and  ceased  to  do  business.  Jackson 
did  not  know  of  or  assent  to  the  sale.  Jack- 
son and  wife  brought  this  suit  against  both 
the  association  and  the  trust  company.  The 
facts  above  set  out,  together  with  other  facts 
not  necessary  to  be  stated  here,  were  alleged 
in  their  petition.  They  sought  a  rescission 
of  their  contract  with  the  association,  and 
to  have  an  adjustment  of  equities.  The  trust 
company  recovered  and  asked  for  judgment 
for  the  sum  owing  on  the  contract  accord- 
ing to  its  terms,  and  for  a  foreclosure  of 
the'  contract  lien.  In  the  event  such  relief 
should  be  denied.  It  asked  for  judgment  on 
Jackson's  original  obligations,  given  for  the 
purchase  money  of  the  lot  and  the  improve- 
ment material.  The  cause  was  submitted  to 
a  Jury  upon  special  issues.  After  the  ver- 
dict was  returned,  the  court  entered  Jndg- 
.ment  in  favor  of  the  trust  company  against 
Jackson  alone  for  $251.45.  A  foreclosure 
was  refused.  The  trust  company  has  ap- 
pealed. 

The  trial  court  correctly  held  that  Jack- 
son was  entitled  to  have  the  contract  re- 
scinded. When  the  association  sold  its  as- 
sets, and  retired  from  business,  it  rendered 
Impossible  the  performance  of  the  contract 
The  right  of  rescission  thereupon  accrued  to 
the  borrowing  shareholders  who  owned  un- 
matured stock,  and  who  did  not  agree  to 
the  sale.  Association  v.  Hay  (Tex.  Civ. 
App.)  56  S.  W.  580;  End.  Bldg.  Ass'ns,  { 
523  et  seq.  The  fact  that  Jackson  was  in 
default  would  not  defeat  his  right  to  a 
rescission.  Notwithstanding  his  delinquen- 
cy. It  was  possible,  under  the  terms  of  bis 
contract  and  according  to  the  provisions  pf 
the  by-laws,  for  the  contract  to  be  carried 
oat  It  was  rendered  impossible  of  perform- 
ance by  the  act  of  the  association,  and  not 
by  Jackson's  default 

It  seems  that  the  trial  court  in  adjusting 
the  equities  between  the  parties,  charged 
Jackson  with  the  sum  actually  received  from 
the  association,  together  with  Interest  there- 
on at  the  legal  rate,  and  credited  him  with 
the  sums  paid  on  Interest  and  sinking  fund, 
the  credits  being  applied  as  partial  pay- 
ments. The  court  further  credited  him  with 
the  value  of  his  stock.  This  action  of  the 
court  was  in  accordance  with  the  general 
rule.  End.  Bldg.  Ass'ns,  {  531.  While  cir- 
cumstances might  exist  which  would  make 
such  adjustment  Inequitable,  It  does  not  ap- 
pear that  such  Is  the  case  In  this  suit 

The  contract  being  rescinded,  an  adjust- 
ment of  the  equities  growing  out  of  the  con- 
tract was  the  proper  remedy  of  all  parties 
in  Interest    The  contract  was  not  void.    It 
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was  rescinded  simply  because  the  act  of  one 
of  tlie  parties  made  performance  imposaiUe. 
The  rescission  did  not  restore  to  life  the  old 
contracts  uiion  which  the  annulled  contract 
was  based.  The  trust  company  was  not  en- 
titled to  have  the  old  contracts  enforced, 
but  on  an  adjustment  of  equities  was  entitled 
to  foreclosure  of  the  lien  to  which  it  was 
subrogated  by  virtue  of  the  transactions 
herein  set  out. 

That  part  of  the  money  which  was  loaned 
to  Jackson,  and  which  was  used  to  take  up 
the  notes  given  for  the  lot,  was  secured  by 
vendor's  lien,  but  that  part  which  was  ap- 
plied to  the  debt  incurred  for  material  used 
In  improving  the  lot  was  secured  by  no  lien 
whatever.  The  lot  being  Jackson's  home- 
stead at  the  time  the  lieu  was  attempted  to 
be  fixed,  and  the  material  having  been  there- 
tofore furnished,  the  attempt  to  establish  a 
lien  by  the  trust  deed  was  of  n6  effect.  Lyon 
V.  Ozee,  66  Tex.  97,  17  S.  W.  405. 

The  trial  court  applied  the  credits  to  which 
Jackson  was  entitled  to  that  part  of  the 
debt  which  was  secured  by  vendor's  lien. 
This  action  of  the  court  was  proper.  The 
parties  having  failed  to  apply  the  payments, 
the  law  will  apply  the  same  in  accordance 
with  the  presumed  Intention  of  the  debtor. 
Stanley  v.  Westrop,  16  Tex.  206.  It  will  be 
presumed  the  debtor  intended  the  payments 
to  be  applied  In  the  manner  most  beneficial 
to  blm.  PhUUps  T.  Hemdou,  78  Tex.  384,  14 
S.  VV.  867,  22  Am.  St  Kep.  50.  The  debtor 
would  undoubtedly  prefer  to  have  his  most 
onerous  obligation  extinguished,  which,  in 
this  case,  was  the  debt  secured  by  vendor's 
lien  on  his  homestead. 

The  trust  company  complains  that  the  find- 
ing of  the  Jury  that  Jackson's  stock  was  of 
the  value  of  $500  is  not  supported  by  the 
evidence.  The  testimony  concerning  the  val- 
ue of  the  stock  is  of  a  somewhat  nebulous 
character.  A  few  facts,  however,  stand  out 
clearly.  One  is  that  Jackson  paid  on  stock 
dues  the  sum  of  only  $180.  Another  is  that 
the  allairs  of  the  association,  at  the  time  ot 
the  sale  to  the  trust  company,  were  not  in 
a  prosperous  condition.  Its  assets  at  that 
time  were  not  sufllcient  to  bring  the  value  of 
such  stock  as  Jackson  held  up  to  the  value 
found  by  the  Jury.  Under  these  circumstan- 
ces, the  finding  cannot  be  sustained.  The 
statement  of  the  condition  of  the  business 
of  the  association,  issued  more  than  two 
years  before  the  sale,  would  be  relevant  to 
the  issue,  and  therefore  admissible,  but  would 
constitute  very  slender  ground  upon  which 
to  base  a  satisfactory  finding  as  to  the  value 
of  stock  of  the  association  at  the  time  of  the 
sale,  and  not  sufficient  to  overcome  the  pos- 
itive testimony  as  to  the  condition  of  the  as- 
sociation's alTalrs  at  the  time  of  the  sale. 

The  trust  company  insists  that,  if  Jack- 
son is  credited  with  the  value  of  his  stock, 
he  should  be  given  the  value  thereof  at  the 
time  of  his  default,  and  not  the  value  at 
the  time  of  the  sale.    We  are  unable  to  agree 


to  the  contention.  Jackson's  memttership  of 
ttie  associatiou  continued  up  to  the  time  the 
association  sold  out  and  quit  business,  and. 
as  the  association  was  operated  on  the  mutu- 
al plan,  he  was  entitled  to  his  share  of  the 
profits,  and  was  liable  for  his  part  of  the 
losses  ot  the  institution,  during  the  term  (rf 
his  membership.  Because  the  finding  of  the 
Jury  as  to  tlie  value  of  JacI(B9n's  stork  it 
not  supported  by  the  evidence,  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 


CASE  V.  PBNN. 

(Court  of  Civil  Appeals  of  Texaa^    Jane  8^ 
1901.) 

On  motion  for  rehearing.    Ov^ruled. 
For  former  opinion,  see  62  S.  W.  801. 

FISHER,  0.  J.  On  page  801,  line  9,  62  a 
W.,  the  expression  "surviving  wife"  is  used. 
What  we  intended  to  say  in  Ueu  of  these 
words  was,  "his  mother,  Nancy  Penn." 
With  this  correction,  both  motions  for  re- 
hearing will  be  overruled. 


TEXAS  &  P.  RT.  CO.  T.  MADPIN. 

(Court  of  Civil  Appeals  of  Texas.    May  11, 

1901.) 

INJURY  TO  EMPLOYA-CONTRIBCTORT  NBOU- 

OBNCB— NEQUOBNCB    OF    FEIjLOW 

SERVANT— INSTRUCTIONS. 

1.  In  an  actioa  by  an  employs  for  personil 
injuries,  aa  instruction  that,  if  defendant  was 
negligent,  plaintiff  could  recover,  though  be 
himself  may  have  been  negligent,  was  errone- 
ous, as,  if  plaintifTs  negligence  contributed  to 
the  injury,  he  conld  not  recover. 

2.  Where  a  servant  was  not  negligent,  the 
master  was  liable  if  negligent,  if  such  negli- 
gence was  the  cause  of  the  injury  to  the  serv- 
ant, though  the  negligence  of  plalntiS's  fellow 
servant  may  have  contribnted  to  the  injur;. 

3.  Where  plaintiff's  negligence  may  bsTe 
caused  the  injury,  an  instruction  requiring  de- 
fendant in  such  case  to  show  that  hia  negli- 
gence did  not  contribute  to  the  injury  was  er- 
roneous. 

4.  An  instruction  that,  if  an  employ^  violated 
a  rule  of  his  master,  of  which  he  had  knowl- 
edge, and  such  violation  caused  the  injury,  ao^ 
it  was  not  contributed  to  by  the  negligence  of 
the  defendant  in  regard  to  certain  appliances, 
then  the  employ^  could  not  recover,  was  errone- 
ous, as  not  allowing  him  to  recover,  thongfa  the 
injury  may  have  been  contributed  to  by  other 
negligence  of  defendant. 

Appeal  from  district  conrt,  Harrison  coun- 
ty;   W.  J.  Oraham,  Judge. 

Action  by  W.  B.  Maupln  against  the  TexM 
&  Pacific  Railway  Company  for  injuries  re- 
ceived while  in  the  employ  of  defendant. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. 

F.  H.  Prendergast,  for  appellant  Scott 
&  Jones,  for  appellee. 

BOOICHOUT.  J.  This  suit  was  instituted 
by  W.  E.  Maupln  in  the  district  court  of 
Harrison   county   to    recover    damages  for 
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personal  injuries  caused  by  being  tbrown 
from  a  hand  car  on  August  24,  1897.  There 
was  a  verdict  and  Judgment  for  plaintiff, 
frmn  which  defendant  has  prosecuted  an 
apijeal. 

Plaintiff  was  a  section  hand  working  for 
the  Texas  &  Paclflc  Railway  Company  near 
the  town  of  Balrd.    He  had  been  worlcing 
on  a  different  section  for  some  time,  but 
was  removed  to  this  section,  and  waa  hurt 
the  second  day  after  beginning  work  there- 
on.    H.  A.  Laws  waa  his  section  foreman, 
and  had  eight  men  under  him.    They  had 
two  hand  cars  on  which  they  carried  their 
tools  and  rode  to  and  from  their  worlc    The 
men  were  coming  home  from  their  work  on 
the  two  cars,  when  the  car  In  front,  which 
was  a  new  car,  and  heavier  than  the  one  in 
the  rear,  was  run  into  by  the  bind  car.    Mau- 
pin  was  on  the  hindmost  car.    When  the  hind 
car  ran  into  the  front  one,  it  left  the  track, 
throwing  Maupin  to  the  ground,  and  injuring 
him.    The  hind  car  was  an  old  car.    The 
negligence  alleged  was  that  the  brake  on 
the  old  car  was  defective,  so  they  could  not 
stop  the  car,  and  hence  it  ran  against  the 
front  car;  and  that  the  flanges  on  the  whe^ 
of  the  old  car  were  worn,  and  sharp,  which 
caused  the  car  to  ride  the  raU,  and  leave  the 
track.    Defendant  pleaded  that  It  was  the 
negligence  of  Maupin  and  his  fellow  serv- 
ants that  caused  the  car  to  run  against  the 
car  in  front,  resulting  in  the  injury  to  plain- 
tiff. 

Appellant's  first  assignment  of  error  com- 
plains of  the  following  clause  of  the  court's 
cliarge:  "If  the  injury  was  caused  by  his 
(plalntifTs)  own  negligence  or  that  of  his 
fellow  employes  on  the  car  with  him,  and 
would»not  have  happened  bat  for  such  negll- 
gfflce,  then  plaintiff  cannot  recover,  even 
though  you  might  believe  defendant  was  neg- 
ligent On  the  other  hand,  if  he  or  they 
were  negligent,  and  the  defendant  was  also 
negligent,  and  the  negligence  of  the  defend- 
ant concurred  with  the  negligence  of  the  oth- 
ers, and  contributed  to  the  injury,  then  de- 
fendant would  be  liable  for  the  injury." 
This  charge  Is  objected  to  as  being  contra- 
dictory and  misleading.  The  objection  is 
well  taken.  The  statement,  "on  the  other 
hand,  if  be  or  they  were  negligent,  and  the 
defendant  was  also  negligent,"  does  not  an- 
nounce a  correct  proposition  of  law,  and  Is 
misleading.  The  pronoun  "he,"  as  used  In 
this  danae,  refers  to  the  plaintiff,  and  the 
effect  of  the  charge  is  to  tell  the  Jury  that. 
If  defendant  was  negligent,  the  plaintiff 
conld  recover,  although  plaintiff  himself  may 
bare  been  negligent.  This  Is  not  the  law. 
If  the  defendant  was  negligent,  and  the  plain- 
tiff was  also  negligent,  and  his  negligence 
contributed  to  the  injury,  plaintiff  could  not 
recover. 

The  third  assignment  ot  error  complains 
of  the  following  clause  of  the  court's  charge: 
"If  the  plaintiff's  negligence,  or  that  of  his 
iModates  on  the  car  with  him,  in  ruining 


or  operating  their  car  at  the  time  of  the 
injury,  was  the  cause  of  the  injury,  and  was 
not  contributed  to  by  the  negligence  of  the 
defendant  In  respect  to  the  matters  before 
mentioned,  defendant  could  recover."  This 
charge  is  subject  to  the  criticism  that  it  pla- 
ces too  great  a  burden  upon  the  defendant, 
in  tliat,  altltough  plaintiff's  negligence  may 
have  caused  the  injury,  yet  defendant  was 
required  to  show  that  its  negligence  did  not 
contribute  to  the  same.  If  plalntifTs  negli- 
gence caused  the  injury,  he  could  not  recov- 
er, and  the  Jury  should  have  been  bo  in- 
structed. If,  however,  plaintiff  was  not  neg- 
ligent, and  defendant  was  negligent,  and  its 
negligence  was  the  cause  of  the  injury,  plain- 
tiff was  entitled  to  recover,  notwithstanding 
the  negligence  of  his  fellow  servants  may 
have  contributed  to  the  same.  Railway  Co. 
V.  McClain,  80  Tex.  85,  16  S.  W.  7S». 

The  fifth '  assignment  of  error  complains 
of  the  following  clause  of  the  court's  charge: 
"If  there  was  any  order  or  rule  of  the  de- 
fendant with  respect  to  the  distance  that 
should  be  observed  in  running  one  car  behind 
another,  and  the  plaintiff  knew  of  this  rule 
or  order,  and  violated  the  same,  and  a  vio- 
lation of  the  rule  or  order  caused  the  in- 
jury, and  the  injury  was  not  contributed 
to  by  the  negligence  of  defendant  in  regard 
to  the  brake  or  wheels,  as  before  explained, 
then  plaintiff  cannot  recover."  This  charge 
is  subject  to  the  criticism  that,  if  the  vio- 
lation by  plaintiff  of  a  rule  of  defendant  as 
to  the  mauner  of  running  the  car  caused  the 
injury,  tiien  he  could  not  recover,  although 
It  may  have  been  contributed  to  by  the  negli- 
gence of  defendaut.  For  the  errors  pointed 
out,  the  judgment  wUl  be  reversed,  and  the 
cause  remanded. 


MOOR  et  al.  v.  MOOR.* 
(Court  of  Civil  Appeals  of  Texas.    May  8, 
1001.) 
HUSBAND  AND  WIPE— COMMUNITY  PROPERTY 
—PARTITION  —  DIVORCB  —  VALIDITY  —  COL- 
LATERAL  ATTACK— ESSTOPPEL-COMBHSSION- 
ERS  IN  PARTITION— PROCBBDINQS- NOTICE- 
DECREE   IN    PARTITION— RES   ADJUDICATA— 
DIVISION    OP    PROPERTY— METHOD    OP    AL- 
LOTMENT —  PRESUMPTION  —  DEDUCTION   OP 
INDEBTEDNESS— APPEAL. 

1.  The  objectioQ  that  a  decree  of  divorce  is 
void,  because  the  parties  thereto  were  not  resi- 
dents of  the  state  when  the  divorce  was  grant- 
ed, cannot  be  raised  to  defeat  the  confirmation 
of  the  report  of  commissioners  in  a  suit  by  the 
wife  to  partition  community  property,  since 
such  questions  were  passed  on  by  the  court 
granting  the  divorce. 

2.  Where  a  husband  employs^  attorneys  to 
procure  a  divorce  for  his  wife,  though  both  par-, 
ties  are  nonresidents,  snch  collusion,  in  procur- 
ing a  divorce  in  fraud  of  the  court,  will  estop 
the  husband  from  attacidng  the  validity  of  the 
divorce  in  a  suit  by  the  wife  to  partition  the 
community  property. 

3.  The  fact  that  a  husband  was  induced  to 
participate  with  the  wife  In  obtaining  a  fraud- 
ulent divorce,  by  making  a  settlement  of  their  ' 
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property  rights,  which  she  afterwards  retnsed 
to  abide  by,  will  not  enable  him  to  attack  the 
decree  for  fraud  in  a  suit  by  her  to  partitioft 
community  property. 

4.  Wher«  parties  to  a  divorce,  which  is  fraad- 
ulently  obtained,  Tolnntarily  appear  and  submit 
to  the  ^nrisdiction,  they  cannot  attack  such  di- 
vorce in  a  proceeding  to  partition  the  com- 
munity property,  on  the  ground  that  neither  of 
the  parUes  was  subject  to  the  jurisdiction  of 
the  court  granting  the  divorce. 

5.  'Where  a  husband  attempts  to  use  the  priv- 
ilege of  a  decree  of  divorce  to  uphold  a  settle- 
ment made  with  the  wife,  he  cannot  thereafter 
complain  of  its  invalidity. 

6.  Relief  cannot  be  obtained  in  a  collateral 
proceeding;  against  a  decree  of  divorce  procur- 
ed by  perjury,  but  it  must  be  canceled  by  a  pro- 
ceeding in  equity. 

7.  A  decree  of  divorce  procured  by  perjury 
or  fraud  will  not  be  set  aside  therefor,  unless 
the  perjury  or  fraud  consists  of  intrinsic  acts 
not  examined  and  determined  in  tiie  divorce 
proceedings. 

8.  Oommisaioners  appointed  to  partition  com> 
muuity  property  are  not  required  to  give  notice 
to  the  parties  of  the  time  and  ^lace  of  their 
meeting  to  perform  their  duties,  since  the  prop- 
er exercise  thereof  may  be  inquired  into  on  the 
judicial  determination  of  their  report 

9.  Where  a  decree  partitioniag  community 
property  does  not  direct  the  commissioners  to 
proceed  by  lot  after  the  property  has  been  di- 
vided in  equal  portions,  as  they  are  required 
to  do  by  Sayles'  Civ.  St.  art.  3619,  but  simply 
requires  them  to  assign  and  allot  an  equal  share 
to  each  party,  the  failure  of  the  commission- 
ers to  apportion  it  by  lot  is  not  error. 

10.  The  action  of  the  court  in  partitioning 
community  property,  in  not  requiring  it  to  be 
divided  by  lot,  as  required  by  Sayiesr  Civ.  St 
art.  3619,  but  in  directing  that  an  equal  poi^ 
tion  be  assigned  to  each  party,  which  decree 
is  affirmed  on  appeal,  is  res  judicata,  and  its 
validity^  cannot  be  questioned  by  objections  to 
the  actions  of  the  commissioners  in  partition- 
ing the  property  without  proceeding  by  lot. 

11.  Where  the  home  of  a  wife  is  situated  on 
a  portion  of  community  property,  it  is  not  error 
for  the  court  to  direct  an  equal  division  there- 
of by  the  commissioners,  and  not  require  their 
distribution  by  lot,  though  Sayles'  Civ.  St  art 
3019,  directs  the  commissioners  to  proceed  by 
lot,  since  the  power  of  the  court  is  not  limited 
by  the  statute. 

12.  Where  community  property  sought  to  be 
partitioned  is  in  several  parcels,  the  owners 
are  not  entitled  to  a  share  of  each  parcel,  but 
only  to  an  equal  portion  of  tiie  entire  property. 

13.  Where  the  community  property  of  a  hus- 
band and  wife,  which  is  sought  to  be  parti- 
tioned, cannot  be  divided  equally  without  im- 
pairing its  value,  it  may  be  divided  into  unequal 
shares,  and  the  inequality  corrected  by  a  lien 
on  the  more  valuable  property  in  favor  of  the 
person  to  whom  the  less  valuable  is  allotted. 

14.  The  payment  of  the  amount  so  charged  on 
the  more  valuable  property  is  not  a  condition 
precedoit  to  the  vesting  of  the  title  of  such 
property,  but  creates  an  incumbrance  in  the 
nature  of  a  vendor's  lien. 

15.  Where  community  property  is  partitioned 
into  unequal  portions,  and  a  charge  on  the  por- 
tion of  tne  greater  value  is  made  in  favor  of 
the  party  receiving  the  lesser  portion,  the  lien 
is  only  a  charge  on  the  property,  and  not  a  per- 
sonal charge  against  the  person  to  whom  it  is 
allotted. 

16.  Where  it  appears,  on  partitioning  com- 
munity property,  Uiat  the  husband  is  more  ca- 
pable of  managing  the  personal  property  than 
the  wife,  it  is  not  error  to  allot  the  personal 
property  to  the  husband,  and  It*  equivalent  in 
real  estate  to  the  wife. 

17.  A  decree  ordering  the  partition  of  com- 
munity property,  which  is  affirmed  on  appeal,  is 
a   flnal  judgment,   and   ia  conclusive  on   the 


parties  aa  to  all  matten  therein  determined, 
which  cannot  be  again  raised  ia  proceedings  to 
confirm  the  report  of  the  oommisaionecs  ex- 
ecuting the  decree  of  partition. 

18.  Where  a  decree  of  partiton  order*  the 
sale  of  personal  property  sitnated  on  a  certain 
ranch,  the  location  of  which  is  not  detMrmined, 
it  will  be  presumed,  on  coafirming  the  .report 
of  the  commissioners  partitioning  such  proper- 
ty, that  the  property  was  sitnated  within  tlie 
state. 

19.  The  objection  that  community  property 
ordered  to  be  partitioned  by  a  decree  which 
has  been  affirmed  on  appeal  ia  not  aitnated 
within  the  state  cannot  be  raised  for  the  first 
time  by  objections  to  the  report  of  the  commis- 
sioners appointed  to  execute  the  decree  of  par- 
tition. 

20.  Where  fte  court  has  jurisdiction  of  the 
person  of  both  parties  in  a  suit  to  partition 
community  property,  it  may  render  a  valid  de- 
cree partitioning  personal  property  situated  out- 
side the  state,  since  personal  property  ia  sub- 
ject to  the  law  which  governs  the  person  of  it* 
owner. 

21.  Where  a  party  to  a  suit  to  partition  cwn- 
munity  property  appears  before  the  court  and 
moves  that  the  decree  in  partition  be  approved, 
such  party  caanot  afterwards  deny  its  validity, 
and  hence  it  is  not  necessary  to  compel  her  to 
execute  a  bill  of  sale  for  personal  property 
which  is  partitioned. 

22.  Where  a  decree  partitioning  community 
property  provides  that,  in  case  of  the  pajrment 
of  community  debts  by  either  party,  they  shall 
have  a  lien  on  the  portion  of  the  other,  and 
inch  decree  is  affirmed  on  appeal,  it  is  not  er- 
ror to  instruct  in  a  proceeding  to  confirm  the 
report  of  commissioners  making  the  partition, 
that  they  were  not  authorized  to  take  into  con- 
sideration the  debts  created  by  the  parties. 

23.  Neither  party  owning  community  property 
can  create  debts  and  make  them  a  charge  on 
the  property,  nor  use  the  proceeds  of  the  prop- 
erty in  the  payment  of  such  debts,  after  a  de- 
cree of  partition  has  been  rendered. 

24.  Attorneys  of  a  wife  having  a  contract  re- 
quiring the  wife  to  convey  a  certain  interest 
in  community  property  have  no  vested  interest 
therein  which  renders  them  necessary  parties 
to  a  suit  for  partition. 

25.  The  objection,  In  a  anit  to  partition  com- 
munity property,  that  there  is  a  nonjoinder  of 
parties,  should  be  pleaded  before  the  rendition 
of  the  final  decree. 

26.  Where  attorneys  alleged  to  have  an  inter- 
est in  community  property  sought  to  l>e  parti- 
tioned intervene  in  the  partition  suit  ana  dis- 
claim any  interest  therein,  the  failure  to  make 
them  parties  to  the  original  suit,  if  error,  is 
harmless. 

27.  Where  a  party  objecting  to  the  report  of 
commissioners  appointed  to  partition  communi- 
ty property  attempts  to  show  that  a  certain 
note  signed  by  him  is  invalid,  as  being  subject 
to  a  counterclaim,  oral  statements  of  the  con- 
tents of  the  written  pleadings,  filed  in  a  suit 
on  the  note  pending  in  a  foreign  territory,  are 
not  admissible  as  showing  an  offset  thereto,  but 
the  facts  tending  to  show  sudi  offset  must  be 
shown. 

28.  A  party  attacking  the  division  of  property 
made  by  commissioners  appointed  to  partition 
community  property  has  tne  burden  of  ahovring 
that  the  property  allotted  to  him  is  not  aa  val- 
uable as  that  allotted  to  the  other  party. 

29.  Tie  action  of  commissioners  in  partitioning 
community  property  will  not  be  disturbed,  in 
the  absence  of  evidence  of  partiality  or  unfair- 
ness. 

80.  The  commissioners  appointed  by  the  eourt 
to  partition  community  properbr,  in  a  partition 
made  under  the  court's  general  equity  powers, 
rather  than  the  statutory  partition,  are  entitied 
to  the  reasonable  value  of  their  services,  and 
are  not  limited  to  the  atatutoty  fee  of  three  dol- 
lars per  day. 
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Aiqiteal  from  district  coort,  BI  Paao  coun- 
ty:  A.  M.  Walthall,  Judge. 

Salt  b7  Sarah  P.  Moor  against  Fltsgerald 
Moor  and  others  to  partition  commnnlty 
property  and  to  set  aside  a  deed.  From  a 
decree  confirmlns  the  repwt  of  commission- 
er, the  defoidants  appeal.  Modified  and  af- 
firmed. 

Geo.  H.  Fearons  and  N.  L.  Llndaley,  for 
appellants.  1.  A.  Falvey,  Waters  Davis, 
and  Blchard  F.  Bnrges,  for  appellee. 

NEIIiL,  J.  A  decree  having  In  this  case 
been  rendered  by  the  district  conrt  canceling 
and  getting  aside,  on  the  ground  of  fraud, 
a  deed  between  Moor  and  wife,  purporting 
to  divide  between  them  their  community  es- 
tate, and  awarding  a  partition  of  their  com- 
munity property,  having  been  affirmed  by 
this  court  (57  S.  W.  992),  and  a  writ  of  error 
refused  by  the  supreme  court,  a  writ  of  par- 
tition was  Issued  to  the  commissioners  ap- 
pointed by  the  original  decree,  and,  the  com- 
misslMiers  having  filed  their  report  of  par- 
tition in  the  district  court,  the  appellant 
Fitzgerald  Moor,  the  defendant  below,  was 
cited  to  show  cause  why  said  report  should 
not  be  confirmed.  Whereupon  the  appellant 
Fitzgerald  Moor  appeared,  and  objected  to 
the  confirmation  of  the  report,  upon  the 
ground  that  the  district  court  had  no  juris- 
diction to  approve  the  same,  nor  to  par^ 
tltlon  said  estate,  because  he  and  appellee 
were  husband  and  wife,  never  having  been 
legally  divorced.  He  alleged  that  some  time 
In  September,  1899,  the  appellee,  Sarah  P. 
Moor,  exhibited  her  petition  In  the  district 
court  praying  for  a  divorce  from  him,  and 
tliat  on  the  3d  day  of  October,  1899,  the 
court  rendered  a  decree  attempting  to  di- 
vorce them;  that  said  pretended  decree  is 
null  and  void,  because  the  court  had  no  Ju- 
risdiction  to  render  the  same;  that  at  the 
time  she  exhibited  her  petition  for  divorce, 
and  at  the  time  It  was  granted,  she  was  a 
resident  citizen  of  the  state  of  California, 
and  not  a  citizen  of  the  state  of  Texas,  and 
has  not  been  an  actual  bona  fide  resident  of 
El  Paso  county,  Tez.,  for  six  months  prior  to 
the  filing  of  her  petition  and  the  rendering 
of  the  decree  of  divorce;  that  at  the  time  the 
petition  for  divorce  was  filed,  and  when  the 
pretended  decree  was  rendered,  neither  of  the 
parties  thereto  was  a  citizen  of  the  state  of 
Texas;  that  appellant  was  then  a  bona  fide 
and  actual  resident  of  the  territory  of  New 
Uezlco,  and  that  appellee  was  a  resident 
dtlxen  of  the  state  of  California,  and  not  a 
resident  of  the  state  of  Texas;  that  the  ap- 
pdlee,  Sarab  P.  Moor,  alleged  In  her  petition 
(or  divorce  that  she  was  a  citizen  of  the  state 
of  Texas,  and  had  been  an  actual  bona  fide 
resident  of  El  Paso  county  for  more  than 
til  months  next  preceding  the  filing  of  her 
Iietltion  for  divorce;  that  said  allegations 
were  false  and  fraudulent,  and  that  her  tes- 
timony upon  the  trial,  to  the  effect  that  said 
■negations  were  true,  was  wholly  untrue. 


and  known  to  be  so  to  her  at  the  time  she 
so  testified;  that  Sarah  P.  Moor  came  to  EI 
Paso  from  Calif mmia,  and  made  a  settlement 
with  him  ot  their  property  rights,  and  that 
owing  to  the  settlement  he  did  not  make 
any  defense  in  the  divorce  suit,  and  that  It 
was  her  intention  wheu  she  entered  Into  the 
agreement  with  him,  and  Instituteu  proceed- 
ings for  divorce  and  settlement,  to  repudiate 
the  same  when  she  should  secure  a  decree 
of  divorce;  that  she  did  procure  said  divorce, 
and  after  its  procurement  repudiated  said 
settlement,  and  instituted  proceedings  to 
have  the  same  annulled  and  set  aside,  on  the 
ground  that  It  was  unjust,  unfair,  and  bad 
been  procured  by  the  appellant  by  conceal- 
ment of  the  value  of  his  estate;  that,  by  rea- 
son of  the  fact  that  neither  he  nor  appellee 
was  a  citizen  of  Texas  when  the  petition  for 
divorce  was  fUed  and  the  decree  rendered, 
the  court  bad  no  jurisdiction  over  the  subject- 
matter,  and  thoefore  the  decree  was  abso- 
lutely null  and  void.  He  prayed  that  the  de- 
cree of  divorce  be  canceled,  and  that  the  pro- 
ceedings for  partition  be  dismissed.  He  then 
presented  a  number  of  exceptions  to  the  re- 
port of  toe  commissioners,  and  asked,  in  the 
event  his  plea  to  the  jurisdiction  of  the  court 
to  confirm  the  report  should  be  overruled,  that 
the  objections  should  be  beard  and  consid- 
ered. Exceptions  were  filed  by  the  appellee 
to  appellant's  plea  or  answer  setting  up  mat- 
ters to  the  jurisdiction  of  the  court,  which 
upon  oeing  sustained,  the  motion  of  appellee 
for  a  confirmation  or  approval  of  the  com- 
missioners' report  was,  upon  its  merits,  tried 
before  a  jury,  and  a  judgment  rendered  ui»- 
on  their  verdict  confirming  and  approving 
the  same;  from  which  judgment  Bitsgerald 
Moor  has  appealed,  and  the  commissioners 
of  partition  have  also  appealed  from  the  or- 
der of  the  conrt  allowing  ompensatlon  for 
their  services,  upon  the  ground  of  the  inade- 
quacy of  the  compensation  awarded  them. 

Conclusions  of  Fact 

We  c<mclude  from  the  evidence  in  the  rec- 
ord that  the  finding  of  the  jury  that  the  share 
of  the  property  allotted  by  the  commission- 
ers of  partition  in  their  report  to  appellant 
Fitzgerald  Moor,  and  the  share  allotted  to 
appellee,  Sarah  P.  Moor,  are  equal  in  value 
and  just,  is  fully  sustained  by  the  evidence. 

Conclusions  of  Law. 

1.  The  court  did  not  en  In  sustaining  ap- 
pellee's exceptions  to  appellants'  plea  deny- 
ing the  jurisdiction  of  the  court  to  confirm 
the  report  of  the  commissioners  of  parti- 
tion. The  facts  of  citizenship  and  required 
residence  of  the  parties  of  the  divorce  suit 
were  jurisdictional  questions,  necessarily 
passed  upon  by  the  court  in  decreeing  the 
divorce,  and  therefore  cannot  be  collaterally 
questioned.  Hllbish  v.  Hattle,  146  Ind.  69, 
44  N.  B.  20;  Endel  v.  Norris  (Tex.  Sup.)  67 
S.  W.  25.  Besides,  the  pleadings  and  facts 
developed  upon  the  trial  of  this  case,  where- 
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in  the  decree  of  partition  -was  awarded,  sliow 
that  appellant  employed  counsel  to  Institute 
In  the  name  of  his  wife,  Sarah  P.  Moor,  the 
suit  against  him  for  the  diTorce,  and  that 
if  the  decree  was  fraudulently  obtained,  he 
participated  in  the  fraud,  and  was  in  active 
collusion  therein  with  appellee  for  the  pur- 
pose of  obtaining  the  divorce.  Collusion  of 
the  parties,  in  going  to  another  state  to  pro- 
cure a  divorce,  will  prevent  either  of  the  par- 
ties from  showing  in  a  subsequent  proceeding 
that  the  decree  was  void  for  lack  of  juris- 
diction. Neither  of  the  parties  can  complain 
of  mutual,  fraud  upon  the  court.  The  party 
who  invoked  the  aid  of  the  court  cannot  be 
heard  to  question  its  Jurisdiction.  2  Nels. 
Div.  &  Sep.  {  1055;  Turpin  v.  Turpin  (Tenn. 
Cb.  App.)  58  S.  W.  768.  By  entering  into  a 
collusion  with  the  appellee,  and  employing 
counsel  to  institute  salt,  and  obtain  a  decree 
of  divorce,  though  entered  into  and  done  by 
blm  for  the  purpose  of  effecting  a  settlement 
with  his  wife  of  their  community  effects,  he 
Is  as  much  estopped  from  questioning  the 
validity  of  the  decree  as  he  would  have  been 
had  he  appeared  and  answered  in  the  case. 
That  his  wife  may  have  overreached  him, 
and  intended  not  to  abide  by  the  settlement 
after  the  decree  was  obtained,  does  not  re- 
lieve the  appellant  from  the  effect  of  the  al- 
leged fraud  and  collusion  on  his  part,  nor 
place  blm  in  any  better  light  than  he  would 
appear  In  had  his  wife's  Intention  concurred 
only  with  his,  and  not  have  reached  beyond 
bis  in  fraud.  It  Is  well  settled  that  the  valid- 
ity of  a  decree  of  divorce  cannot  be  collateral- 
ly attacked  by  parties  who  voluntarily  appear 
and  submit  to  the  Jurisdiction,  on  the  ground 
that  neither  of  the  parties  was  subject  to 
the  Jurisdiction  of  the  court,  although  the 
divorce  might  not  he  effectual  to  protect 
them  against  the  state.  In  re  Ellis'  Estate, 
55  Minn.  401,  S6  N.  W.  1056,  23  L.  R.  A. 
287;  BlUs  T.  White,  61  Iowa,  644,  17  N.  W. 
28;  BUlott  V.  Wohlfrom,  65  Cal.  884;  Nich- 
ols v.  Nichols,  26  N.  J.  Bq.  60;  Klrrigan  v. 
Klrrlgan,  15  N.  J.  Eq.  146.  If  a  party  has 
used,  or  attempted  to  use,  the  privilege  of  a 
decree  of  divorce  (as  the  appellant  did  In 
this  case  to  obtain  and  uphold  a  settlement 
made  upon  the  face  of  it),  he  has  thereby  af- 
firmed it,  and  cannot  thereafter  complain  of 
its  invalidity.  2  BIsh.  Mar.,  Div.  &  Sep.  I 
153C.  There  Is  an  entire  uniformity  of  Ju- 
dicial opinion  that,  without  Invoking  courts 
of  equity  to  cancel  It,  no  relief  or  redress  can 
be  obtained  from  a  judgment  alleged  to  have 
been  procured  by  perjury,  while  such  judg- 
ment remains  free  from  a  proceeding  impair- 
ing its  original  force  (Maddox  ■%.  Summerlin, 
92  Tex.  485,  49  S.  W.  1033,  60  S.  W.  567; 
Smith  V.  Lewis,  8  Am.  Dec.  469;  Cunning- 
ham V.  Brown,  46  Am.  Dec.  140;  Dunlap  t. 
Glldden,  52  Am.  Dec.  625);  and,  to  entitle  a 
party  to  relief  in  equity,  the  perjury  or  fraud 
must  consist  of  intrinsic  acts,  not  examined 
.  and  determined  in  the  former  action  (Camp 
V.  Ward  [Vt]  37  AtL  747,  60  Am.  St  Rep. 


929;  U.  S.  V.  Throckmorton,  98  U.  S.  68,  25  I 
L.  Ed.  93;  In  re  Griffith's  Estate,  84  CaL  113.  I 
23  Pac.  528,  24  Pac  381;  Pico  v.  Cohn,  91 
CaL  129,  25  Pac.  970,  27  Pac  637, 13  L.  B.  A. 
836,  25  Am.  St  Rep.  169).  In  U.  &  v. 
Throckmorton,  sui^a,  it  is  said  "that  the  mis- 
chief of  retrying  every  case  in  which  the 
Judgment  or  decree  rendered  on  false  testi- 
mouy  given  by  perjured  witnesses^  or  on 
contracts  or  documents  whose  genuineness 
or  validity  was  in  issue,  and  which  are 
afterwards  ascertained  to  be  forged  or  fraud- 
ulent, would  be  greater,  by  reason  of  the 
endless  nature  of  the  strife,  than  any  com- 
pensation arising  from  doing  justice  In  in- 
dividual cases.  The  case  before  us  coma 
within  this  principle.  The  genuineness  and 
validity  of  the  concession  of  Mlcheltorena 
produced  by  complainant  was  the  single 
question  pending  before  the  board  of  com- 
missioners and  the  district  court  for  four 
years.  It  was  the  thing,  and  the  only  thing, 
that  was  controverted,  and  it  was  essential 
to  the  decree.  To  overrule  the  demorrtr  to 
this  blU  would  be  to  retry.  2n  years  after 
the  decision  of  these  tribunals,  the  vwy 
matter  which  they  tried  on  the  ground  of 
fraud  in  the  document  on  which  ttie  decree 
was  made.  If  we  can  do  this  now,  some 
other  court  may  be  called  on  20  years  hence 
to  retry  the  same  matter  on  another  allega- 
tion of  fraudulent  combination  in  this  suit 
to  defeat  the  ends  of  Justice;  and  so  the  num- 
ber of  suits  would  be  without  limit,  and  the 
litigation  endless,  ahout  the  single  question 
of  the  validity  of  this  document" 

2.  There  is  nothing  In  the  statute  that  re- 
quires commissioners  of  partition  to  give  no- 
tice to  parties  of  the  time  and  place  of  their 
meeting  to  perform  the  duties  enjoined  upon 
them  by  the  court.  The  parties,  when  the 
report  of  the  commissioners  comes  up  for 
adoption  or  rejection,  have  (as  they  did  hi 
this  case)  their  day  In  court  when  and 
where  they  can  have  the  action  of  the  com- 
missioners inquired  into,  and  the  fairness  of 
their  report  judicially  determined.  McChuia- 
han  T.  Uockman  (Ya.)  31  S.  B.  617.  Even 
where  notice  is  required.  It  has  been  hdd 
that  verbal  notice  Is  all  that  Is  necessary 
(Ralph  v.  Ward  [Ga.]  34  S.  B.  610);  and  it 
appears  from  the  record  In  this  case  that 
appellant  had  actual  notice  of  when  and 
where  the  commissioners  were  discharging 
the  duty  of  their  appointment,  and  that  the; 
would  have  gladly  received,  in  the  discharge 
of  it  any  assistance  from  him. 

3.  The  court  instructed  the  Jury  that  In 
partitioning  property  consisting  of  realty  and 
personalty,  as  is  embraced  by  the  decree 
of  partition  in  this  case,  the  commissioDOS 
are  not  required  to  partition  such  property 
by  lot  This  part  of  the  charge  is  assigned 
as  error  by  appellant  The  decree  of  par- 
tition contains  the  following  directions: 
"Said  commissioners  are  hereby  directed  to 
divide  said  common  or  community  property 
of  plaintiff  and  defendant  above  described 


Digitized  by 


Google 


Tex.) 


MOOB  T.  MOOB. 


351 


herein.  Into  two  equal  parts,  according  to 
the   valoe  thereof,  and  to  assign  and  allot 
to  plaintiff,  Sarah  P.  Moor,  one  of  said  equal 
parts  of  said  common  or  community  property, 
as  her  portion  or  share  thereof,  and  to  as- 
sign and  allot  to  defendant  Fitzgerald  Moor 
the  other  of  said  equal  parts  of  said  common 
or   community  property,  as  his  portion  or 
share  thweof."    It  will  be  obseryed   that 
this   decree  does  not,  after  the  property  is 
divided  Into  two  equal  parts,  according  to 
the  value  thereof,  specifically  direct  the  com- 
missionov  to  proceed  "by  lot,"  as  is  pro- 
vided by  Sayles'  Olv.  St  art  8619,  but  sim- 
ply requires  them  to  assign  and  allot  to  ei- 
ther party  one  of  the  equal  shares.    The 
record  shows  that  the   commissioners   fol- 
lowed strictly  the  directions  given  them  by 
the  decree.    If  It  was  error,  the  error  is  the 
decree's,  and  not  theirs,  and,  as  the  decree 
has  been  affirmed  on  appeal,  the  error,  if  It 
is  such,  could  not  Ih  this  proceeding,  avail 
the  appellant    The  matter  is  res  judicata. 
and  its  validity  cannot  be  questioned.    Stat> 
ntory  provisions  may  be  found  Inadequate  to 
meet  the  e-sigencies  of  many  controversies 
whlcb  may  arise  involving  complicated  ques- 
tions, and  therefore  "the  Jurisdiction  belong- 
ing to  courts  of  equity  to  grapple  with  and 
determine  all  sncb  difilcnlties  remains  in  our 
district  court  In  all  its  fullness,  undiminished 
by   statute."    Kalteyer    v.    WlpfT,    92    Tex. 
682,  52  S.  W.  03:   Moore  v.  Blagge,  91  Tex. 
151,  38  S.  W.  979,  41  S.  W.  4C6.    It  may  be 
assumed  from  the  original  decree  that  the 
district  court   exercised,   for   reasons   suffl- 
cieatly  apparent  to  It  this  equity  power  In 
not  following  the  letter  of  the  statute  in  Its 
direction  to  the  commissioners,  and  It  suffi- 
ciently appears  from  the  testimony  in  the 
case  that  exact  equity  could  not  have  been 
attained   by  the   commissioners   proceeding 
by  lot  after  dividing  the  property  Into  equal 
parts;  for  the  appellee  upon  one  of  the  par- 
cels of  realty  had  her  home,  and  was  enti- 
tled to  have  it  assigned  to  her  along  with  her 
one-half  of  the  community  property.    If  they 
had  proceeded  by  lot,  this  piece  of  property 
that  the  apiiellee  was  entitled  to  have  as- 
signed her  with  her  portion  would  have  been 
as  apt  to  fall  to  the  appellant  as  to  her.     In 
partition,  where  the  properties  are  In  sev- 
eral parcels,  the  owners  are  not  entitled  to 
a  share  of  each  property,  but  only  to  an  equal 
ihare  of  the  whole.    Claude  v.  Handy  (Md.) 
34  Atl.  532.    When  the  property  Is  of  such 
a  character  that  it  cannot  be  equally  divided 
withont  impairing  the  value  of  all  the  por- 
Uona,  it  may  be  divided  into  shares  of  un- 
equal value,  and  the  inequality  corrected  by 
means  of  a  charge  or  Uen  upon  the  more 
valuable  parts  in  favor  of  the  less  valuable 
onea.   The  payment  of  the  amount  charged 
upon  the  more  valuable  portion,  to  equalize 
the  partition,  is  not  a  condition  precedent  to 
tbe  resting  of  such  portion  In  the  party  to 
wbom  it  is  assigned,  but  it  creates  an  incum- 
brance  In  the  nature  of  a  vendor's  lien. 


which  becomes  a  valid  charge  upon  the  pur- 
part against  which  It  was  decreed,  which  fol- 
lows the  land  into  tlie  hands  of  third  par- 
ties. This  lien,  however,  is  a  charge  upon 
the  property  alone,  and  not  upon  the  person 
of  the  owner.  17  Am.  &,  Eng.  Enc.  Law, 
755  et  seq. 

4.  It  clearly  appears  from  tbe  record  that 
no  injustice  or  bijury  was  done  the  appellant 
by  allotting  to  him,  along  with  his  share,  the 
personal  property  belonging  to  tbe  parties  in 
common.  Appellant  does  not  attempt  to 
show,  nor  does  tbe  evidence  tend  to  prove, 
that  it  was  not  of  the  full  value  affixed  to 
it  by  the  commissioners  in  their  report  In- 
deed, the  evidence  strongly  tends  to  show 
that  the  personalty  assigned  to  appellant  was 
more  valuable  than  that  at  which  it  was 
assigned  to  him  by  the  commissioners.  It 
appears  from  tbe  report  and  the  testimony 
that  the  personalty  was  assigned  to  appellant 
because,  on  account  of  his  familiarity  with 
It  and  superior  skill  in  its  management,  he 
would  realize  the  full  value  of  the  property 
if  assigned  to  him,  and  that  if  allotted  to  the 
appellee,  on  account  of  her  being  a  woman, 
and  possessing  less  skill  or  ability  to  man- 
age personal  property,  she  would  not  realize 
its  value.  This,  we  tblnk,  was  a  matter  to 
be  considered  by  the  commissioners  in  divid- 
ing the  community  property,  and  their  ac- 
tion having  been  approved  by  the  court  ahd 
it  clearly  appearing  from  the  evidence  that 
no  Injustice  was  done  ai^ellant  we  cannot 
say  that  it  furnishes  a  ground  for  setting 
aside  the  conmilssloners'  report 

5.  The  Judgment  of  the  16th  of  February, 
1900,  heretofore  affirmed  by  this  court  Is 
tbe  final  Judgment  in  this  case  (White  v. 
Mitchell,  6U  Tex.  164),  and  concludes  the  par- 
ties as  to  all  matters  determined  by  It  Of 
the  community  property  which  it  directs  to 
be  partitioned  between  the  parties  Is  one- 
half  of  569  head  of  cattle,  and  20  horses,  "on 
Oliver  Lee  ranch."  It  is  urged  now  that 
said  cattle  and  horses,  when  said  Judgment 
was  rendered,  as  well  as  when  the  property 
was  divided  by  tbe  commissioners,  were  in 
the  territory  of  New  Mexico,  and  therefore 
not  within  tbe  Jurisdiction  of  the  court  ren- 
dering tbe  Judgment,  and  could  not  be  sub- 
jected to  the  decree  of  partition.  It  Is  not 
Judicially  known  where  Oliver  Lee  ranch  is 
situated,  but  we  think  that  in  support  of 
the  Judgment  of  the  leth  of  February,  1900,  it 
should,  in  this  collateral  proceeding,  be  pre- 
sumed that  the  court  entering  the  decree  of 
partition  determined  that  the  property  was 
within  Its  Jurisdiction,  and  that  it  is  now  too 
late  to  raise  any  question  as  to  the  situs  of 
tbe  property  when  the  Judgment  was  ren- 
dered. Personal  property  is  subject  to  the 
law  which  governs  the  person  of  the  owner, 
and  the  district  court  having  acquired  Juris- 
diction of  the  persons  of  the  owners  of  the 
property  in  question,  could  apply  the  law  of 
their  domicile,  and  determine  their  rights  in 
the  propeity,  and  sitting  as  a  court  of  equity. 


Digitized  by 


Google 


8&2 


68  SOUTHWESTERN  BEPOBTEB. 


CTeK. 


irhlcb  acta  qimhi  the  pereon  of  the  parties, 
could,  after  determining  their  interest,  en- 
force Its  decree.  Conceding  when  the  com- 
missioners of  partition  made  their  report, 
and  allotted  this  personal  property  to  appel- 
lant, that  it  was  situated  In  the  territory  of 
New  Mexico,  the  district  court  would.  If  nec- 
essary, have  the  power  to  compel  the  appel- 
lee to  observe  appellant's  rights  in  the  prop- 
erty given  by  the  partition.  But  the  appel- 
lee, havins  appeared  before  the  court,  and 
moved  that  the  decree  of  partition  be  ajt- 
proved,  could  not,  after  Its  approval,  deny  Its 
validity,  ot  assert  any  Interest  contrary  to 
It  In  the  property.  It  was  not  necessary, 
therefore,  to  compel  her  to  execute  to  appel- 
lant a  bill  of  sale  for  such  personalty;  for 
he  Is  as  fully  protected  In  his  interest  award- 
ed by  the  decree  as  he  would  have  been  had 
the  property  been  in  the  state  of  Texas  at 
the  time  the  commissioners  of  partition  as- 
signed It,  In  their  report,  to  him.  Nor  can 
the  appellant,  after  the  affirmance  of  the 
original  decree  of  partition,  be  heard  to  say 
that  Oliver  Lee  was  an  owner  of  an  Interest 
In  the  property,  and  should  have  been  made 
a  party  to  the  suit  Appellant  has  all  the 
Interest  In  the  property  that  he  and  his  wife 
ever  owned. 

6.  The  original  decree  of  partition,  among 
other  things,  provides  that  all  rents  received 
by  Sarah  P.  Moor  since  October  3,  1890  (the 
date  of  the  decree  of  divorce),  arising  out 
of,  or  collected  from,  any  of  the  community 
property,  up  to  the  &th  day  of  February, 
1900,  amounting  to  the  sum  of  9238,  la  a 
part  of  the  communl'ty  property  of  herself 
and  defendant,  and  that  it  shall  be  parti- 
tioned between  them;  that  all  rents  and 
revenues  received  by  defendant  Fitzgerald 
Moor  since  October  3,  1809,  arising  out  of, 
or  collected  npon,  any  of  the  community 
property,  np  to  the  9th  day  of  February,  1900, 
which  amounts  to  the  stun  of  |2,900,  In  hiB 
possession,  be,  and  the  same  is,  a  part  of  the 
community  property  of  himsdf  and  plaintiff, 
which  shall  be  partitioned  between  them  as 
provided  by  the  decree.  It  further  decrees 
that  all  rents,  revenues.  Increase,  and  profits 
collected  from,  or  arising  out  of,  any  of  the 
aforesaid  common  or  community  property, 
collected,  had,  obtained,  or  received  by  either 
party  plaintifT  or  defendant,  on  or  after  the 
9th  day  of  February,  1900,  up  to  and  nntll 
the  time  when  final  partition  of  said  prop- 
erty may  be  made  under  the  decree,  be,  and 
the  same  shall  be,  a  part  of  the  community 
property  of  plaintiff  and  defendant  and  shall 
be  partitioned  between  them  as  the  other 
common  or  community  property.  It  further 
orders  that  the  one-half  of  the  community 
property  that  may  be  allotted  or  assigned  to 
plaintiff  shall  be  liable,  as  between  plaintiff 
and  defendant,  for  the  payment  of  one-half 
of  the  community  debts,  and  provides  that, 
if  she  should  pay  more  than  one-half  of  said 
debts,  she  shall  have  a  Uen  on  defendant's  In- 
terest In  said  common  or  community  property 


to  reimburse  her  for  any  snm  tiiat  she  may 
pay  over,  and  above  one-half  of  said  com- 
munity indebtedness;  that  one-half  of  the 
community  property  that  may  be  allotted  to 
defendant  shall  be  liable,  aa  between  him- 
self and  plaintiff,  for  the  payment  of  one-half 
of  said  community  debts,  and.  If  he  should 
pay  more  than  one-half  of  said  debts,  that  be 
shall  have  a  lien  on  plaintiff's  Interest  in 
said  community  property  to  reimburse  him 
for  any  sum  that  he  may  pay  over  and  above 
one-half  of  said  community  Indebtedness. 
In  view  of  these  provisions  of  the  decree,  the 
court  correctly  charged  the  Jnry  that  "the 
commissioners  were  not  authorized  to  take 
into  consideration.  In  maUng  said  partition, 
the  debts  created  by  the  parties,  for  these 
matters  were  judicially  determined  and  pro- 
vided for  by  the  decree  of  the  district  court 
rendered  on  the  16th  day  of  February,  1900." 
To  have  given  the  special  charge  asked  by 
appellant  would  have  been  to  Ignore  the 
provisions  of  the  decree,  and  have  the  com- 
missioners of  partition  pass  upon  matters 
that  had  been  Judicially  determined  by  it 
The  decree.  It  is  seen,  fully  provides  for  the 
payment  of  any  community  debts  paid  off  by 
either  paity  since  It  was  rendered,  and  fixes. 
In  favor  of  the  party  paying  such  debts,  a 
Uen  up<Hi  the  interest  In  the  property  allot- 
ted to  the  other  party.  This  part  of  the  de- 
cree was  In  accordance  with  the  practice 
which  requires  that,  in  cases  of  this  charac- 
ter, not  only  the  titles  of  the  respective  par- 
ties should  be  settled  upon  the  first  trial,  but 
also  their  respective  rights  and  equities 
growing  out  of  the  receipts  of  rents,  and  the 
construction  of  improvements  by  one  or  more 
of  them  should  be  determined  in  the  same  de- 
cree. Scheiner  v.  Proband,  78  Tex.  532,  11 
S.  W.  638;  Hunt  v.  Hunt  (Mich)  67  N.  W. 
610.  After  the  decree  of  partition  was  ren- 
dered, the  appellant  could  not  contract  debts 
and  make  them  a  charge  upon  the  communi- 
ty t>roperty,  nor  use  the  proceeds  of  com- 
munity rents  in  the  payment  of  debts  voIud- 
torlly  contracted  by  him  after  the  renditloo 
of  said  decree.  Norton  v.  Davis  (Tex.  (3iv. 
App.)  36  S.  W.  181. 

7.  The  contract  by  which  the  plaintiff, 
Sarah  P.  Moor,  assigned  to  Messrs.  Falvey  A 
Davis,  her  attorneys,  one-third  of  her  interest 
In  the  community  estate  of  herself  and  hus- 
band, was  executory,  and  only  obliged  her 
to  make  deed  to  said  attorneys  to  such  in- 
terest when  demanded  by  them  In  considers- 
tlon  of  the  services  contracted  to  be  rende^ 
ed  her.  It  did  not  vest  title,  but  was  simply 
an  obligation  on  her  part.  In  consideration  of 
services  to  be  pertormed,  to  make  a  deed 
conveying  title  to  such  interest.  Therefore 
we  do  not  think  that  Messrs.  Falvey  &  Da- 
vis were  necessary  parties  to  the  suit  for 
partition.  Bonner  v.  Oreen,  6  Tex.  Civ.  App. 
96,  24  8.  W.  836;  Lee  v.  Salinas,  15  Tez. 
496;  BaUey  v.  Laws  (Tex.  Civ.  App.)  23  S. 
W.  23.  However,  If  they  were,  a  nonjolnda 
of  parties  should  have  been  pleaded  by  ap- 
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pellant  before  the  final  decree  was  rendered. 
If  the  contract  between  plalntlCT  and  her  at- 
torneys could  be  considered  a  deed.  It  would 
seem.  Inasmuch  as  It  was  made  after  the 
suit  was  Instituted,  that  the  grantees  would 
not  have  been  necessary  parties.  Mealy  t. 
Upp,  91  Tex.  182,  42  S.  W.  644.  However 
this  may  be,  the  Intervention  of  Falvey  & 
Davis  In  the  suit,  and  their  disclaimer  of  any 
Interest  In  the  property  allotted  to  appellant, 
and  the  Judgment  of  the  court  vesting  the 
part  of  the  property  allotted  to  him  free 
from  any  dalm  thereon  by  Falvey  &  Davis, 
gives  the  appellant  every  protection  that  he 
conld  have  obtained  against  the  interest  as- 
signed to  said  attorneys  had  they  been  made 
parties  to  the  original  proceeding. 

8.  Upon  the  trial  of  this  proceeding  the  ap- 
pellant offered  to  prove  by  himself  that  there 
Is  pending  in  Donna  Ana  county,  N.  M.,  a 
rait  brought  by  him  on  the  Coglan  note, 
which  was  assigned  to  appellant  by  the  par- 
tltloners  in  the  division  of  the  community 
property,  and  that  Coglan  is  denying  liability 
npon  the  note,  claiming  that  he  does  not  owe 
anything  thereon,  for  the  reason  that  ap- 
pellant, and  others  acting  with  him,  had 
wrongfully  converted  personal  property  be- 
longing to  said  Coglan,  and  had  received 
much  more  than  is  claimed  to  be  due  upon 
the  note.  The  appellee  objected  to  such  tes- 
timony upon  the  grounds  that  it  was  imma- 
terial; that  the  record  in  the  suit  was  the 
best  evidence  as  to  what  was  Involved  there- 
in; that  Coglan's  answer  was  the  best  evi- 
dence as  to  what  he  claimed  in  said  suit 
against  the  plaintiffs  therein;  that  it  was  not 
shown  that  the  damages  for  conversion  of 
pergonal  property  which  Coglan  claimed  was 
a  proper  set-off  to  the  note.  These  objec- 
tions to  the  testimony  were  sustained.  But 
the  court,  to  the  bill  of  exceptions  talien  to 
Its  ruling,  makes  the  following  explanation: 
"At  the  time  the  evidence  offered  by  defend- 
ant was  excluded,  the  court  stated  to  counsel 
for  defendant,  in  explanation  of  its  ruling, 
that  any  evidence  of  any  set-off  or  any  evi- 
dence of  any  claim  or  demand  against  the 
Cogltm  note  could  be  Introduced  in  evidence, 
and  that  the  court  would  bear  such  evidence; 
that  the  court  would  not  hear  as  evidence 
an  oral  statement  of  what  was  contained  in 
the  written  pleadings  in  the  suit  then  filed 
ud  pending  in  New  Mexico.  Only  the  facts 
tending  to  show  offset  or  demand  against  the 
Coglan  note  would  be  heard."  With  this  ex- 
planation, we  think  It  clear  that  the  court 
did  not  err  in  excluding  such  testimony  from 
the  Jury. 

ft.  Our  eondusions  of  fact  dispose  of  the 
anignments  of  error,  which  complain  of  the 
iBsnflBdency  of  the  testimony  to  support  the 
rerdict  of  the  Jury.  The  burden  was  npon 
the  appdlant  to  show  that  the  property  al- 
lotted to  him  was  not  as  valuable  as  that 
uaigned  to  the  appellee.  In  the  city  of  Bl 
Paso,  where  most  of  the  valuable  retil  estate 
iDTotved  in  the  petition  is  situated,  and 
a8B.W.— 28 


where  doubtless  any  number  of  witnesses 
coidd  have  been  found  to  testify  to  its  value, 
he  did  not  introduce  a  single  witness  to  dis- 
prove the  value  affixed  to  the  several  par- 
cels of  the  property  found  by  the  commis- 
sioners. He  introduced  one  of  them,  Mr. 
Wood,  and  according  to  his  testimony,  if 
there  is  any  difference  in  the  value  of  the 
property,  the  portion  assigned  to  appellant  is 
the  most  valuable.  There  is  nothing  in  the 
record  to  impeach  the  fairness  of  the  action 
of  the  commissioners  In  partitioning  the 
property  between  the  parties.  The  action  of 
commissioners  in  partition  proceeding  in  the 
division  and  assignment  of  the  estate  par- 
titioned will  not  be  disturbed,  in  the  absence 
of  evidence  of  partiality  or  unfairness  on  the 
part  of  the  commissioners.  Gk>dwln  v.  Banks 
(Md.)  43  Atl.  863;  Lang  v.  Constance  (Ky.) 
46  S.  W.  093;  Claude  v.  Handy  (Md.)  34  Atl. 
532;  Anderson  v.  Anderson  (Mo.  Sup.)  16  S. 
W.  946.  We  believe  as  fair  a  partition  has 
been  made  in  accordance  with  the  original 
decree  as  is  practicable.  The  Judgment  of 
the  district  court,  approving  the  report  of  the 
commissioners  of  partition,  is  affirmed,  with 
the  modification  that  the  execution  or  order 
of  sale  for  $1,489.42,  adjudged  in  favor  of  the 
plaintiff  on  account  of  rents  appropriated  by 
appellant,  shall  not  be  levied  upon  any  of 
his  property,  save  what  was  allotted  to  him 
In  this  proceeding. 

10.  The  commissioners  of  partition  for 
their  services  presented  to  the  court  a  bill  of 
$1,040.46,  it  being  1  per  cent,  of  the  total 
value  of  the  real  estate,  situated  in  the  city 
of  Bl  Paso,  partitioned  between  the  parties, 
and  asked  that  It  be  allowed  and  taxed  as 
costs  in  the  case.  But  the  court,  being  of 
the  opinion  that  the  compensation  of  com- 
missioners is  fixed  by  statute,  and  that  it 
had  no  discretion  to  allow  more  than  Is  pre- 
scribed by  it,  ordered  that  they  each  be  al- 
lowed the  sum  of  three  dollars  for  each  day 
for  six  days,  to  be  collected  as  other  costs 
in  the  case.  A  motion  was  th*en  made  by 
the  commissioners  to  retaz  the  costs,  and  al- 
low them  as  compensation  the  amount  orig- 
inally asked  for.  Upon  this  motion  it  was 
agreed  by  counsel  for  Fitzgerald  Moor  and 
the  appellee  that  the  undisputed  evidence 
showed  that  the  commissioners  were  skilled 
and  Experienced  men  in  the  real-estate  busi- 
ness, and  had  much  experience  In  valuing 
real  and  personal  property,  and  in  partition- 
ing the  same,  and  were  familiar  with  such 
values;  that  the  partition  made  by  them  has 
been  approved  by  the  court;  that  the  com- 
missioners were  continuously  engaged  for 
six  days  in  making  said  partition;  and  that 
1  per  cent  of  the  real-estate  value  of  the 
real  estate  partitioned  by  them  was  a  rea- 
sonable compensation  for  the  services  ren- 
dered by  them.  The  court,  however,  after 
hearing  the  evidence  on  said  motion,  over- 
ruled same,  because  it  was  of  the  opinion 
that  the  statute  fixed  the  compensation  of 
the  commissioners  at  three  dollars  per  day. 
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and  tbat  no  more  conld  be  allowed.  It  ttUI 
be  observed  trom  our  opinion  tbat  tbe  par- 
tition made  In  this  case  was  one  made  un- 
der the  court's  general  equity  powers,  with 
the  assistance  of  the  commissioners,  rather 
than  a  statutory  one.  In  a  partition,  such  as 
this,  we  do  not  think  the  fees  fixed  by  the 
statute  for  services  to  commissioners  limit 
and  absolutely  control  the  court  in  fixing 
compensation  for  the  seryices  of  commission- 
era  of  partition.  But  the  compensation  fixed 
by  statute  may  be  looked  to  and  considered, 
In  connection  with  the  facts,  in  determining 
what  would  be  adequate  pay  for  the  services 
rendered.  No  more  skill  or  business  qualifi- 
cations, it  seems  to  us,  would  be  required  of 
commissioners  in  making  this  kind  of  par- 
tition than  would  be  required  in  making  one 
under  the  statute.  There  is  such  a  great 
disparity  between  the  amount  of  compensa- 
tion claimed  by  the  partltioners  here  and  tbe 
amount  that  they  would  have  been  entitled 
to  had  the  partition  been  a  statutory  one 
that  we  cannot,  notwithstanding  it  is  agreed 
by  counsel  of  both  parties  that  the  proof 
shows  that  the  compensation  claimed  by 
them  Is  reasonable,  allow  that  amount  In 
view  ot  the  compoisation  allowed  the  com- 
missioners by  statute  for  making  a  partition 
in  accordance  therewith,  we  think,  notwith- 
standing the  evidence  as  to  the  value  of  the 
commissioners'  services  in  this  case,  that  ten 
dollars  per  day  to  each  of  the  commissioners 
for  the  six  days  In  which  they  were  engaged 
In  making  the  partition  is  as  much  compen- 
satlrai  as  should  be  allowed  them.  As  the 
agreed  facts  before  us  fully  warrant  us  In 
allowing  them  that  much  compensation  for 
their  services,  the  order  of  the  district  court 
allowing  them  only  three  dollars  per  day 
each  will  be  reformed,  and  It  is  ordered  that 
the  two  commissioners  acting  be  allowed 
each  ten  dollars  per  day  for  the  six  days' 
services  rendeced  by  them,  to  be  taxed  as 
costs,  one-half  against  appellant,  and  one- 
half  against  'appeUee.  The  Judgment  of  the 
district  court,  as  modified,  will  be  affirmed. 


SOUTHERN  ROOK  ISLAND  PliOW  C».  ▼. 
PITLUK  et  aL 

(Court  of  CSvil  Appeals  of  Texas.    May  6, 
1901.) 

DILL  IN  EQUrrr-^nTDOMKNT— SXUnCIENCT  OR 
PETITION  —  PLEA  IN  ABATHUBNT  —  SALB 
PENDENTE    LITE— PURCHASER'S    LIABILITY. 

1.  Plaintiff  sued  to  recover  certain  wagons  he 
had  Bold  defendant,  and  Issued  a  writ  of  se- 
questration, and  subsequently  one  ol  the  de- 
fendants replevined  the  wagons,  and  executed  a 
replevin  bond.  Plaintiff  obtained  Judgment 
against  defendants  and  their  bondsmen,  and  an 
execution  issued  thereon  was  returned  nulla 
bona.  Plaintiff  then  filed  a  petition  In  the  re- 
plevin suit,  setting  np  the  original  action,  the 
issuance'  of  the  writ  of  seauestration,  the  re- 
plevin Judgment,  and  nulla  ooua  return  of  the 
execution,  and  further  alleged  that  pending 
the  suit  0.  had  bought  the  waKons,  and  prayed 
Judgment  against  0.    Held,  that  the  petition 


stated  a  good  cause  of  action  in  equity  agalnit 
C,  as  a  purchaser  pendente  lite. 

2.  Where  defendant  appectred  and  demurred 
to  the  petition  as  not  stating  facta  sufficient 
to  constitute  a  cause  of  action,  before  pleading 
in  abatement  his  privilege  of  being  sued  in  the 
coun^  of  his  residence.  It  was  error  to  sustain 
the  plea. 

3.  Where  plaintiff  seized  property  under  a 
writ  of  sequestration,  and  it  was  replevined  by 
defendants  and  sold  to  0.  pendente  lite,  and 
plaintiff  obtained  judgment  la  the  replevin  snit 
tbe  fact  that  C  purchased  for  other  parties  did 
not  prevent  the  Judgment  from  being  bindioe 
on  him. 

Error  from  district  court,  Dallas  county; 
J.  J.  Eckford,  Judge. 

Action  by  the  Southern  Rock  Island  Plow 
Company  against  Pitluk,  Meyer  &  Co.  and 
another.  Judgment  'for  plaintiff.  Petition 
by  plaintiff  to  enforce  collection  of  tbe  Judg- 
ment against  J.  D.  Crawford.  From  a  Judg- 
ment dismissing  the  petition,  plaintiff  brings 
error.  Original  opinion  withdrawn.  On  re- 
hearing.    Reversed. 

On  October  10,  1886,  the  Soutbem  Bock 
Island  Plow  Company,  plaintiff  In  error. 
Instituted  suit  in  the  district  court  of  Dal- 
las county  against  Pitluk,  Meyer  &  Cot.  and 
J.  H.  Le  Grand.  By  Its  amended  petition 
filed  December  6,  1896,  plaintiff  In  error  al- 
leged that  the  defeudants  resided  In  tbe  coim- 
ty  of  Smith,  state  of  Texas:  that  Pitluk. 
Meyer  &  Co.  were  merchants,  and  that,  by 
false  and  fraudulent  representations  as  to 
their  solvency  and  financial  condition,  they 
induced  tbe  plow  company  to  sell  tbem,  up- 
on a  credit  of  six  months,  25  wagons,  oC  the 
aggregated  value  of  $1,135,  for  which 
amount  Pitluk,  Meyer  &  Co.,  on  Septembo- 
11,  1896,  executed  to  the  plow  company  tbeir 
promlssory  note,  due  six  months  after  date. 
On  October  0,  1896,  Pitluk,  Meyer  &  Co. 
executed  a  deed  of  trust  to  the  defendant 
J.  H.  Le  Grand,  as  trustee  for  certain  cred- 
itors therein  named,  conveying  to  him  the 
entire  stock  of  merchandise,  including  the 
wagons  above  mentioned.  Upon  filing  the 
original  petition  a  writ  of  sequestration  was 
Issued,  directed  to  tbe  sheriff  of  Smith  coun- 
ty, and  was  by  him  levied  uixm  the  wagons 
in  the  possession  of  Le  Grand,  who  executed 
a  replevy  bond  and  retained  possession  of 
the  property.  Tbe  prayer  in  the  amended  pe- 
tition is  for  a  Judgment  for  the  wagons,  with 
a  foreclosure  of  the  sequestration  lien  there- 
on, and  in  tbe  alternative  for  the  value  of 
the  wagons,  In  the  evesat  the  defendants  hare 
converted  the  same  or  any  part  thereof. 
On  September  18,  1897,  the  court  rendered 
Its  Judgment  in  favor  of  the  plow  com- 
pany, reciting  that  the  property  replevied  was 
of  the  aggregate  value  of  $1,180.30,  and  that 
the  Southern  Rock  Island  Plow  Company 
have  and  recover  of  the  defendants,  Le 
Grand  and  Pitiuk,  Meyer  &  Co.,  the  title  and 
possession  of  the  property,  and  that  a  writ 
of  possession  Issue,  commanding  all  persons 
In  possession  of  the  property  to  surrender 
the  same  to  plaintiff;  by  which  Judgmoit  it 
Is  provided  that^  If  the  property  could  oor 
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be  had,  the  plaintiff  recover  Jointly  and  sev- 
erally of  the  defendants,  Le  Grand  and  Plt- 
luk.  Meyer  &  Co.,  and  of  BoTvland  and  Ha- 
den,  sureties  on  the  replevy  bond  of  said  Le 
Grand,   the  smn  of  $1,180.30,  the  value  of 
the  property  assessed  by  the  court.    There- 
after, on  January  21,  1898,  execution  having 
theretofore  been  issued  to  Dallas  county,  an 
alias  executicm  was  issued  to  Smith  county, 
directed  to  the  sheriff  or  any  constable,  com- 
manding him  to  make  out  of  said  J.  H.  Le 
Grand,  M.  Pltluk,  J.  Meyer,  and  the  firm  of 
Pitlnk.  Meyer  &  Co.,  as  principals,  and  H.  H. 
Haden  and  H.  H.  Rowland,  as  sureties,  on 
the  replevy  bond,  jointly  and  severally,  the 
sum  of  11,180.30,  with  interest  on  said  snm 
at  the  rate  of  6  per  cent  from  September  18, 
1887,  together  with  $66  costs.    On  February 
3,  1898,  this  execution  was  by  the  sheriff  of 
Smith  county  returned  nulla  boua,  no  process 
ever  having  issued  for  the  seizure  and  deliv- 
ery to  plaintiff  in  error  of  the  wagons  se- 
questered by  plaintiff  In  error,  and  replevied 
by  Le  Grand.    Thereafter,  on  February  4, 
1898,  plaintiff  In  error  filed  this  suit  against 
J.  D.  Crawford,  praying  that  an  execution 
issue  against  him  for  the  Judgment  recover- 
ed by  plaintiff  in  error  against  Pitlnk,  Meyer 
t&  Co.,  J.  H.  Le  Grand,  and  Rowland  and  Ha- 
den, snretles  on  the  replevy  bond  executed 
by  said  Le  Grand.   The  motion  recites  the  in- 
stitution of  the  suit  by  plaintiff  In  error 
against  Pltluk,  Meyer  &  Co.  and  J.  H.  Le 
Grand;  the  Issuance  and  levy  of  the  writ  of 
Beguestratlon;   the  execution  of  the  replevy 
bond  by   Le  Grand;    the  rendition   of  the 
Judgment;    the  Issuance  of  the  execution, 
and  the  return  nulla  bona;  and  then  alleges' 
that  shortly  after  Le  Grand  replevied  the 
wagons  he  sold  the  same,  together  with  all 
other  goods  which   had  been  conveyed  to 
him  by  Pltluk,  Meyer  &  Co.,  to  J.  D.  Craw- 
f(Md  &  Co,,  a  firm  composed  of  X  D.  Craw- 
ford and  3.  D.  Moody,  the  latter  being  noto- 
rionaly  Insolvent     It   charges   that   J.   D. 
Crawford  was  a   purchaser  pendente  lite, 
and  prays  the  court  to  direct  that  process 
issae  upon  the  Judgment  'rendered  in  favor 
of  plaintiff  In  error  against  Pltluk,  Meyer  & 
Ca,  J.  H.  Le  Grand,  and  Rowland  and  Ha- 
den, sureties  on  the  replevy  bond,  to  enforce 
tbe  collection  of  said  Judgrment  against  J.  D. 
Crawford.    On  April  1,  1808,  J.  D.  Crawford 
answered  this   motion   by   exceptions:     (1) 
Because  the  same  Is  not  conformable  to  any 
procedure  known  to  the  laws  of  this  state. 
(2)  Because  It  appeared  that  after  the  levy 
of  the  writ  of  sequestration  the  goods  were 
replevied  by  the  defendants,  and  no  longer 
In  the  custody  of  the  law;  and,  answering, 
be  disclaimed  all  interest  In  the  property, 
and  alleged  that  he  was  the  agent  of  the  H. 
B.  Clafiin  Company  of  New  York;  that  the 
H.  B.  Claflin  Company,   W.   L    Moody   & 
Co.,  Tillman,  Lewis  &  Oa,  the  last-named 
firms  residing  In  Galveston,  Tex.,  and  the 
First  National  Bank  of  Tyler,   Tex.,  were 
creditors  of  Pltluk,  Meyer  &  Co.,  and  that 


said  corporations  and  firms  purchased  from 
J.  H.  Le  Grand  the  goods  conveyed  by  him 
to  Pltluk,  Meyer  &  Co.;  that  said  four  con- 
cerns, upon  some  agreement  between  them- 
selves, went  into  possession  of  the  property, 
and  then  adopted  the  trade  name  of  Craw- 
ford &  Co.  to  represent  their  Joint  interest 
In  the  itroperty,  and  as  the  name  under 
which  the  business  should  be  conducted; 
that  said  four  concerns  were  the  real  par- 
ties at  Interest  In  the  matter;  that  he  never 
at  any  time  had  or  claimed  any  Interest  in 
the  property;  and  prayed  that  said  concerns 
be  made  parties  to  the  suit,  and  that  he  be 
discharged.  January  2,  1000,  plaintlfl  in  er- 
ror filed  Its  first  amended  motion  for  execu- 
tion, making  parties  defendant  W.  L  Moody 
ft  Co.,  of  Galveston,  Ullman  Lewis  &  Co.,  of 
Galveston,  the  H.  B.  Claflin  Company,  a 
corporation  organized  under  the  laws  of 
New  Jersey,  and  the  First  Natlcmal  Bank  of 
Tyler,  Tex.-  The  allegations  are  substan- 
tially the  same  as  in  the  original  motion, 
except  that  it  is  alleged  that  after  Le  Grand 
replevied  the  property,  as  stated  In  the  orig- 
inal motion,  he  sold  the  same,  along  with 
all  the  other  goods  conveyed  to  him  by  Plt- 
luk, Meyer  &  Co.,  under  the  terms  and  pro- 
visions of  the  deed  of  trust  In  bulk  to  the 
H.  B.  Claflin  Company,  the  First  National 
Bank  of  Tyler,  Ullman,  Lewis  &  Co.,  and  W. 
L.  Moody  &  Co.,  the  defendants  In  this  mo- 
tion, who  were  creditors  of  Pltluk,  Meyer  & 
Co.,  and  by  their  direction,  and  vrlth  the 
consent  of  the  defendant  J.  D.  Crawford, 
the  agent  and  representative  In  the  transac- 
tion of  the  said  H.  B.  Claflin  Company,  the 
title  to  the  said  property  was  taken  In  the 
name  of  i.  D.  Crawford  &  Co.;  that  after- 
wards the  said  J.  D.  Crawford  and  his  prin- 
cipals took  possession  of  the  property  se- 
questered, and  converted  it  to  their  own  use. 
The  H.  B.  Claflin  Company,  Ullman,  Lewis 
ft  Co.,  W.  L.  Moody  &  Co.,  and  the  First  Na- 
tional Bank  of  Tyler  filed  pleaB  of  privilege 
and  other  matters  of  defense  not  necessa- 
ry to  set  out  The  sufficiency  o<  the  pleas 
of  privilege  was  not  questioned.  The  court 
sustained  the  pleas  of  privilege  and  to  the 
Jurisdiction,  It  being  agreed  In  open  court 
that  the  facts  stated  therein  were  true.  The 
exceptions  of  all  the  defendants  were  sus- 
tained, and  the  motion  dismissed. 

Flnley,  Harris,  Btherldge  &  Knight  for 
plaintiff  In  error.  Crawford  &  Crawford, 
for  defendants  In  error. 

NEILL,  J.  (after  staUng  the  facte).  Up- 
on reconsideration  of  this  case,  we  regard 
the  petition  of  plaintiff  In  error  as  being  in 
the  nature  of  an  original  bill  in  equity  filed 
against  J.  D.  Crawford,  for  the  purpose  of 
having  him  declared  a  purchaser  pendente 
lite  of  the  property  Involved  in  the  suit  of 
the  Southern  Rock  Island  Plow  Company 
against  Pltluk,  Meyer  &  Co.  and  J.  H.  Le 
Grand,  and  oa  such  purchaser  to  have  him 
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declared  liable  bj  vlrtae  of  said  Judgment 
OS  tbough  he  had  been  a  party  to  the  original 
suit  Undw  this  view  of  It,  we  are  of  the 
opinion  that  the  petition  shows  a  good  cause 
of  action  against  him,  and  that  the  court 
erred  In  sustaining  his  exceptions  thereto; 
and  that  Crawford  having  appeared  and  In- 
voked the  Judgment  of  the  court  upon  the 
sufilcleucy  of  the  petition,  before  pleading  In 
abatement  his  privilege  of  being  sued  In  the 
county  of  his  residence,  the  court  should 
have  retained  Jurisdiction  as  to  him,  and  de- 
termined the  case  Upon  Its  merits. 

It  is  a  general  rule  that  the  purchaser  of 
property  who  buys  pending  litigation  con- 
cerning it  comes  Into  privity  with  bia  ven- 
dor, so  as  to  be  bound  by  the  Judgment  in 
that  suit,  the  same  as  If  made  a  party  to  the 
record.  Black,  Judgm.  |  560,  and  authori- 
ties cited.  Whether  the  object  of  11a  pen- 
dens be  constructive  notice,  or  to  hold  the 
subject  of  the  suit  or  res  within  the  power 
of  the  court  so  as  to  enable  the  court  to  give 
effect  to  its  Judgment  or  decree,  the  decision 
of  the  court  will  be  binding,  not  only  on  the 
litigant  poi-ties,  but  also  on  those  who  de- 
rive title  under  them  by  alienations'  made 
pending  the  suit  2  Pom.  Bq.  Jur.  I  632; 
Norrls  V.  He,  1S2  IlL  190,  88  N.  B.  762,  63 
Am.  St  Sep.  234,  and  authorities  cited.  As 
is  said  by  the  supreme  court  In  TUton  v. 
Oofleld,  93  U.  8.  168,  23  L.  Ed.  860:  "The 
law  Is  that  he  who  Intermeddles  with  prop- 
erty In  litigation  does  It  at  his  peril,  and  Is 
as  conclusively  bound  by  the  results  of  the 
litigation,  whatever  they  may  be,  as  If  he 
had  been  a  party  to  it  from  the  outset"  In 
the  same  opinion,  In  speaking  of  purchasers 
pendente  lite,  1^  Is  said:  "They  took  the 
chances,  and  must  abide  the  result  Having 
obtruded  themselves  upon  the  property  at- 
tached, they  Insist  their  purchase  narrowed 
the  rights  of  idalntlffs,  and  circumscribed 
the  Jurisdiction  of  the  court  Such  Is  not  the 
law.  After  their  purchase,  the  court,  the 
parties,  and  the  res  stood  In  all  respects  as 
they  stood  before;  and  the  Judgment,  sale, 
■  and  conveyance  have  exactly  the  same  effect 
as  if  the  appellees,  and  the  facts  upon  which 
they  rely,  had  no  existence."  It  makes  no 
difference  for  whom  Crawford  was  acting— 
whether  for  himself  or  others— when  he  pur- 
chased, took  possession  of,  and  disposed  of 
the  property  when  the  suit  was  pending. 
Having  taken  the  property  and  disposed  of 
It  pending  the  suit  therefor,  he  Is  as  much 
bound  by  the  Judgment  rendered,  both  as  to 
the  ownership  and  value  of  the  property,  as 
though  he  had  been  a  pai-ty  defendant.  All 
that  Is  necessary  to  make  said  Judgment 
operative,  and  have  process  issue  thereon 
against  him,  is  to  show  that  he  purchased 
(whether  for  himself  or  others  It  makes  no 
difference)  the  property  Involved  In  that  suit 
pendente  lite.  The  motion  for  rehearing  is 
granted,  and,  for  reason  of  the  orror  Indi- 
cated, the  Judgm«it  of  the  district  court  is 
iwarsed,  and  the  cause  remanded. 


RAYBUBN  V.  STATB. 
(Supreme  Ck>urt  of  Arkansas.    March  2S,  1901.) 

MURDER  IN  FIRST  DEOREBS-COnOaSION  IN 
PBRPETRATINO  OTHER  CRIlfB— mDICTMENT 
-SUPnOIENCT  —  INSTRUCTIONS  —  CIBCVX- 
STANTIAL  ETIDBNCE. 

1.  An  indictment  for  murder  is  not  reqidred 
to  state  the  facts  and  drcnmstancea  oonttitnt- 
ing  the  crime. 

2.  An  inatmctlon  that  the  bnrden  of  showing 
an  alibi  U  on  the  defendant,  but,  if  the  testi- 
mony in  the  whole  case  raises  a  reasontble 
donbt  of  defendant's  presence  when  the  crime 
was  committed,  he  should  be  acquitted.  Is  not 
erroaeous  a*  shifting  the  bnrden  on  defendant 
to  show  his  innocence. 

8.  Where  InstructionB  state  that  defendant't 
KuIIt  must  be  established  beyond  a  reasonable 
doubt,  but  that  every  circumstance  in  the  chain 
of  evidence  1b  not  required  to  be  so  established, 
and  the  defendant's  attorney  argues  to  the  jniy 
that  a  chain  of  circumstautial  evidence  is  no 
stronger  than  the  weakest  link  thereof,  it  is 
not  error  to  give  an  additional  Instruction  that 
the  facts  in  a  case  depending  on  circumstantial 
evidence  are  not  like  links  In  a  chain,  but  like 
strands  in  a  rope,  and  the  questiott  is  the 
strength  of  the  combined  evidence,  and  not  of 
the  separate  circumstances. 

4.  The  giving  of  cautionary  instmctions  is 
not  ground  for  reversal,  unless  the  accused  lias 
been  injured  by  the  gross  abuse  thereof. 

Buno,  C  J.,  dissenting. 

On  Rehearing. 

1.  An  indictment  charged  defendant  with 
murder  in  the  first  degree  after  premeditatioa. 
He  statutes  provide  that  murder  in  the  fint 
degree  is  a  killing  with  malice  aforethon^t. 
and  that  murder  perpetrated  in  the  commission 
of  robbery  shall  oe  deemed  murder  in  the  first 
degree.  Held,  that  an  indictment  charging  mur- 
der with  premeditation  is  insufficient  to  accuse 
defendant  of  murder  perpetrating  the  crime,  no- 
less  it  is  committed  with  the  intent  to  kill,  and 
after  premeditation;  and  an  instruction,  un- 
der such  an  indictment,  that  if  defendant  kills 
deceased  while  attempting  to  rob  him,  he  h 
guilty  of  murder  in  the  first  degree,  is  errone- 
ous. 

2.  Where  an  indictment  for  murder  in  the 
first  degree  does  not  allege  its  perpetration  in 
the  attempted  commission  of  a  robbery,  and  t!>e 
record  contains  only  a  certificate  of  the  tiid 
judge  that  the  evidence  tended  to  show  that 
defendant  was  guilty  of  murder  in  the  first 
degree  as  charged  in  the  Indictment  a  convic- 
tion will  be  reversed  for  an  instruction  that  a 
conviction  could  be  had  on  proof  that  defend- 
ant killed  deceased  in  attempting  to  perpe- 
trate a  robbery. 

Wood  and  Rlddick,  J7.,  dissenting. 

Appeal  from  circuit  court,  Crawford  coon* 
ty;  Jeptha  H.  Evans,  Judge. 

Love  Bayborn  was  convicted  of  murder  In 
the  first  degree,  and  he  appeals.  Affirmed. 
The  defendant  flies  motion  for  a  rehearing, 
which  Is  granted,  and  Judgment  reversed 

Mecbem  &  Bryant,  for  appellant  Geo. 
W.  Murphy,  Atty.  Oen.,  for  the  State. 

WOOD,  3.  Appellant  was  convicted  of 
murder  in  the  first  degree  upon  an  Indictment 
charging  that  he  "did  unlawfully,  ftillfully. 
feloniously,  and  of  his  malice  aforethought, 
and  after  premeditation  and  dellberatiaa 
kill  and  murder  one  A.  T.  Carpenter,"  etc. 
The  record  shows  that  the  stat*  tntiednccd 
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several  witnesses,  "whose  testimony  tended 
to  show  by  facts  and  drcumstancee  that  the 
defendant  was  gnllty,  as  charged  in  the  in- 
dictment, of  mnrder  lu  the  first  degree."    On 
behalf  of  defendant  several  witnesses  testi- 
fied  to   facts  tending  to  establish  an  allbL 
We  are  asked  to  reverse  because  the  court 
gave  the  following  Instructions:    "(9)  If  yon 
nnd  from  the  evidence  beyond  a  reasonable 
doubt  that  defendant.  In  the  perpetration  of, 
or  In  the  attempt  to  perpetrate,  the  robbery 
of  A.  T.  Carpenter,  shot  and  killed  Carpen- 
ter, then  defendant  is  guilty  of  murder  In  the 
first  degree,  and  you  will  so  find."    "(9)  The 
defendant  In  this  case  does  not  set  up  Justifi- 
cation, bnt  he  undertakes  to  show  that  at  the 
time  tliat  Carpoiter  was  killed  he  (the  de- 
fendant), was  not  at  the  place  where  snch 
killing  occurred,  but  at  another  place,  and 
that,  therefore,  he  was  not  connected  with 
or  Implicated  in  snch  crime.    The  biurden  of 
showing  an  alibi  is  on  the  defendant;  but  If, 
on  the  whole  case,  the  testimony  raises  a 
reasonable   doubt  that  the  defendant   was 
present  when  the  crime  was  committed,  lie 
should  be'  acquitted;    but  the  Jury  should 
Bcmtinlie  the  testimony  of  witnesses,  to  see 
if  some  of  them  may  or  may  not  be  mistaken 
as  to  dates  and  times  when  they  saw  the  de- 
fendant; and  It  Is  proper  for  the  Jury  to  con- 
sider the  lapse  of  time  since  the  occurrence 
happened,  and  whether  witnesses  are  likely 
or  not  likely,  after  such  lapse  of  time,  to  be 
accurate  as  to  the  precise  time  or  hour  that 
they  saw  defendant  on  the  night  the  shooting 
occurred.    In  other  words,  in  arriving  at  your 
conclosion  on  this  point,  the  Jury  should  con- 
sider whether  It  may  or  may  not  be  true 
that  defendant  was  present  at  the  time  and 
place  Carpenter  was  shot,  and  that  some  of 
the  witnesses  are  boaestly  mistaken  as  to  the 
exact  time  they   saw   defendant  upon  the 
evening  and  night  of 'November  8,  1900." 

*1.  The  indictment  was  good  for  murder  in 
the  first  iegne.  It  was  not  necessary  for  it 
tD  set  forth  the  facts  and  circumstances  con- 
itltnting  the  crime.  That  was  matter  of 
proof.  Any  proof  which  showed  the  defend- 
ant to  be  guilty  of  murder  In  the  first  de- 
gree as  defined  by  our  statute  was  competent 
It  was  not  necessary  to  charge  specifically  in 
the  Indictment  that  the  murder  was  commit- 
ted hi  the  attempt  to  perpetrate  robbery  in 
Older  to  admit  proof  of  that  fact  State  y. 
Johnson,  72  Iowa,  393,  400,  84  N.  W.  177; 
Com.  V.  Flanagan,  7  Watts  &  S.  416;  State 
T.  Hopkirk,  84  Mo.  278;  10  Enc.  PI.  &  Prac. 
150;  People  v.  GlbUn,  118  N.  Y.  196,  21  N. 
E.  1062,  4  L.  R.  A.  757.  The  record  shows 
afflrmatlT^y  that  the  facts  and  circumstan- 
<^  tended  "to  prove  the  murder  as  charged 
in  the  indictment"  In  the  absence  of  any 
proof  tending  to  sliow  that  the  homicide,  al- 
though committed  in  the  attempt  to  perpe- 
tnte- robbery,  was  imintentional.  It  must  be 
held  tliat  It  was  as  stated  to  be  shown  in 
the  record.  The  court's  charge,  so  far  as  the 
neati  shows,  was  bat  based  tqion  the  proof. 


2.  Instruction  9  is  a  literal  copy  of  an  in- 
struction approved  by  this  court  in  Ware  v. 
State,  59  Ark.  3T9,  27  S.  W.  48S.  That  case 
was  well  considered,  and  the  conclusion  we 
then  reached  was  sound.  Learned  counsel  for 
appellant,  we  think,  misapprehend  the  pur- 
p<Kt  of  the  instruction.  It  does  not  shift  th4 
burden  upon  the  defendant  to  prove  his  In- 
nocence. The  burden  is  still  upon  the  state 
to  prove  beyond  a  reasonable  doubt,  upon  the 
evidence  In  the  whole  case  (which  would  in- 
clude evidence  of  alibi),  that  the  defendant 
was  present  when  the  crime  was  committed. 
In  Com.  V.  Choate,  105  Mass.  456,  the  court 
passed  upon  an  instruction  which  told  the 
Jury:  "That,  where  the  defendant  sought 
to  establish  the  fact  th&t  he  was  at  a  par- 
ticular place  at  any  given  time,  and  wished 
them  to  take  it  as  an  affirmative  fact  proved, 
the  burden  of  itroof  was  upon  him,  and,  if 
he  failed  In  maintaining  that  burden,  the 
Jury  could  not  consider  It  as  a  fact  proved 
in  the  case;  that  the  burden,  however,  was 
upon  the  government  to  show  that  the  de- 
fendant was  present  at  the  time  of  the  com- 
mission of  the  ofTeujee,  and,  as  bearing  upon 
that  question,  the  Jury  were  to  consider  all 
the  evidence  ofTered  by  the  defendant  tend- 
ing to  prove  an  alibi;  and  if,  upon  all  the 
evidence,  the  Jury  entertained  a  reasonable 
doubt  as  to  the  presence  of  the  defendant  at 
the  fire,  they  were  to  acquit"  The  court 
said  of  this:  "The  substance  of  the  whole 
ruling  was  that,  if  the  evidence  of  the  de- 
fendant which  tended  to  prove  an  alibi  Vas 
such  that,  taken  together  with  the  other  evi- 
dence, the  Jury  were  left  in  reasonable  doubt 
as  to  whether  the  defendant  was  present  at 
the  alleged  fire,  they  shotdd  acquit  blm." 
The  Instruction  in  the  form  given  in  the 
Massachusetts  case  is,  perhaps,  a  preferable 
statement  of  the  law.  But  the  instruction 
under  consideration,  fairly  construed,  is  of 
exactly  the  some  purport  The  burden  to 
show  the  defendant's  presence  and  partici- 
pation in  the  crime  is  still  upon  the  state, 
when  the  evidence  Is  considered  ae  a  whole, 
Including  that  introduced  by  the  defendant 
on  the  question  of  alibi.  But  as  to  the  par- 
ticular defense  of  alibi  set  up  under  the  gen- 
eral plea  of  not  guilty,  the  defendant,  if  he 
relies  upon  It  as  an  affirmative  fact,  must 
show  that  particular  fact  The  state  could 
not  be  expected  to  prove  that  he  was  not 
present  That  would  be  to  devolve  upon  the 
state  the  duty  of  proving  a  negative;  1.  e. 
that  defendant  was  not  present,  and  not 
guilty.  The  state  must  prove  its  charge— 
the  guilt  of  the  accused— beyond  a  reason- 
able doubt  notwithstanding  the  testimony 
tending  to  prove  an  alibi,  or  the  defendant 
must  be  acquitted;  but  it  is  the  province  of 
the  defendant  to  introduce  evidence  tending 
to  show  an  alibi  when  relied  upon  as  an 
affirmative  matter  of  defense,  and  as  to  this 
the  burden  rests  upon  him. 

S.  The  court  also  gave  the  following:  "(13) 
The  law  requires  tliat  the  guilt  of  the  de- 
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fendant  shall  be  established  to  yonr  satis- 
faction beyond  a  reasonable  donbt  before 
you  can  convict  him,  but  it  does  not  require 
that  each  circumstance  In  the  chain  of  evi- 
dence shall  be  established  to  your  satisfac- 
tion beyond  a  reasonable  doubt  It  is  suf- 
ficient If,  on  the  whole  case,  yon  are  satia- 
fled  beyond  a  reasonable  doubt,  although 
the  individual  circumstances  may  not  them- 
selves be  so  established."  During  the  ar- 
gument to  the  jury  of  J.  C.  Byers,  of  coun- 
sel for  defendant,  he  said.  In  substance: 
"This  is  a  case  depending  on  a  chain  of  cir- 
cumstantlal  evidence.  No  chain  is  strong- 
er than  its  weakest  link.  If  any  link  in  this 
chain  Is  weak  or  broken  by  the  evldejice  of 
the  defendant,  then  the  entire  chain  is  bro- 
ken and  destroyed,  and  you  should  acquit 
the  defendant."  After  this  statement  of 
counsel,  and  while  he  was  addressing  the 
jury,  the  court  prepared,  and,  after  counsel 
for  defendant  concluded  his  address,  gave,  in 
writing,  instruction  marked  "a,"  as  follows: 
"'We  often  speak  of  a  chain  of  circumstan- 
tial evidence.  This  is  an  expression  used  in 
these  Instructions,  and  found  in  the  law 
liooks.  It  Is  a  metaphor  used  to  convey  an 
idea.  It  Is  not  strictly  accurate.  It  Is  m<xe 
accurate  to  speak  of  the  series  of  facts  given 
in  evidence  in  a  circumstantial  evidence  case 
not  as  links  in  a  chain,  but  as  threads  or 
strands  making  a  rope  or  cord  of  evidence. 
The  individual  fibers  may  be  of  very  small 
strength,  in  themselves  unable  to  sustain 
any  Velght  of  ccHisequence,  but  when  suffi- 
ciently numerous,  and  properly  intertwined 
with  others  of  like  kind,  may  make  the 
strongest  cordage,— cordage  sufficient  to  hold 
the  largest  ship  In  the  greatest  storm.  Gen- 
tlemen, it  is  for  you  in  this  case  to  declare 
whether  or  not  the  fibers  of  evidence  are 
sufficiently  numerous  and  properly  arranged 
with  their  fellows  to  unescapingly  bind  to- 
gether the  defendant  and  his  guilt  of  the 
charge  against  him."  The  court  offered  to 
allow  defendant's  counsel  further  time  to  ad- 
dress the  jury  on  the  Instruction.  The  court 
having  nsed  a  metaphor,  to  characterize  the 
evidence,  counsel  for  appellant  seized  upon 
this  in  argument,  and  by  literal  adherence  to 
It  was  perverting  the  well-established  rule 
that  each  circumstance  in  cases  of  circum- 
stantial evidence  does  not  have  to  be  proved 
beyond  a  reasonable  doubt,  it  being  suffi- 
cient. If,  upon  the  whole  case,  the  evidence 
convinces  the  jury  beyond  a  reasonable 
doubt  Thus  the  argument  of  counsel  was 
inconsistent  with  the  principle  which  the 
court  had  correctly  announced  In  the  same 
instruction  in  which  the  Inaccurate  metaphor 
was  used.  In  order,  thertfore,  that  the  Jury 
might  not  get  an  erroneous  impression  of 
the  force  and  effect  to  be  given  circumstan- 
tial evidence,  both  from  the  prior  inaccurate 
statement  of  the  court  and  the  argument  of 
counsel,  it  was  exceedingly  appropriate  that 
the  court  explain  and  correct  Its  charge.  In 
doing  so  the  court  thought  It  proper  to  uae 


another  metaphor,  and  this  time  one  ap- 
proved by  text  writers  as  an  apt  iilustration 
and  designation  of  circumstantial  evidence. 
Wills,  Circ.  Bv.  279.  It  was  certainly  not 
incumbent  upon  the  presiding  judge  to  use 
metaphorical  language  to  set  forth  the  sim- 
ple and  well-settled  rules  of  the  law,  and  we 
would  not  be  understood  as  approving  as  a 
precedent  the  instruction  given  by  the  court. 
The  writer  is  of  the  opinion  that  the  plain 
principles  of  the  law  are  best  declared  to 
the  ordinary  jury  In  our  terse  English,  un- 
adorned by  figures  of  speech  or  "flowers  of 
rhetoric."  Tills,  however,  is  a  matter  of 
taste.  The  mere  form  and  verbiage  of  an 
instruction  cannot  be  considered  as  preju- 
dicial and  reversible  error  so  long  as  no  erro- 
neous principle  of  law  is  announced,  and  the 
Instruction  is  free  from  an  expression  of 
<q;>lnIon  on  the  facts,  and  is  not  calculated 
to  confuse  or  mislead  the  jury.  The  latter 
part  of  the  ninth,  supra,  and  instruction 
"b,"  given  after  the  close  of  the  argument 
were  cautionary.  Such  Instructions  are  with- 
in the  sound  diacretlon  of  the  presiding 
judge.  Great  care  should  be  exercised  as  to 
the  time,  manner,  and  form  of  giving  .such 
instructions,  lest  they  make  the  Impression 
on  the  jury  that  the  court  has  convictions 
on  one  side  or  the  otha"of  the  controversy, 
and  subject  the  judge  to  the  suspicion  of 
holding  an  uneven  balance  in  the  cause. 
Circumstances  and  occasions  do  frequently 
arise,  however,  when  cautionary  instructions, 
drawn  in  proper  form,  given  at  the  iHroper 
time,  and  in  the  proper  manner,  are  im- 
portant and  necessary.  The  discretion  of 
the  trial  judge  will  not  be  limited  in  theee 
matters  unless  it  has  been  grossly  abused  to 
the  prejudice  of  the  accused.  We  cannot 
say  that  the  court  abused  its  discretion  in 
this  case.  Finding  no  reversible  error,  the 
judgment  is  affirmed.      • 

BDNN,  O.  J.  (dissenting).  This  is  a  case 
in  which  we  are  not  favored  with  the  evi- 
dence on  the  part  of  the  state,  except  that 
it  is  stated  in  the  record  that  the  state's 
evidence  tended  to  show  that  the  defendant 
was  present  and  committed  the  homicide. 
The  evidence  as  to  the  robbery  is  wanting. 
On  his  plea  of  alibi  the  defendant  made  out 
what  must  be  regarded  as  a  strong  case. 
I  do  not  ccMicur  in  the  opinion  of  the  other 
judges  that  errors  as  to  the  exact  time  may 
account  for  the  difference  in  the  testimony 
of  unimpeached  witnesses.  They  all  were 
positive  as  to  the  time  they  saw  the  defend- 
ant In  Ft  Smith,  and  this  particular  time 
was  as  definitely  settled  by  the  testimony 
for  the  state  as  the  time  when  the  homicide 
was  committed. 

When  the  attorney  for  the  defendant  was 
arguing  the  case  of  his  client  before  the  jury, 
by  way  of  illustrating  the  force  and  effect 
of  thB  evidence,  he  stated  that  this  was  a 
case  of  clrcnmstantlai  evidence,  and  that 
such  a  case  la  baaed  upon  a  chain  of  clrcum- 
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•tances,  whidi  chain  Is  no  stronger  than  Its 
weakest  link.  At  this  point  he  was  inter- 
rupted by  the  presiding  judge,  who  proceed- 
ed to  address  the  Jury,  In  which  he  said  sub- 
stantially that  the  metaphor  of  defendant's 
counsel  was  not  the  correct  one  to  Hse  in 
such  a  connection,  but  that  the  proper  met- 
aphor is  that  a  case  of  circumstantial  evi- 
dence depends  not  <«  a  chain  of  circum- 
stances, bat  that  it  is  like  a  rope  composed 
of  many  strands  twisted  together,  of  which 
one  or  more  strands  might  break,  and  yet 
the  rope  was  not  broken.  An  advocate  must 
be  allowed  to  make  use  of  tropes  and  meta- 
phors or  other  figures  of  speech  according  to 
his  taste,  so  he  does  not  misstate  the  evi- 
dence. This  manner  of  presenting  the  facts 
is  but  arguing  upon  the  facts,  and  the  jury 
must  be  the  judges  of  the  appropriateness 
of  the  figures  of  speech.  Where  the  court 
undertook  to  correct  the  attorney  in  this 
matter,  it  was  but  making  an  argument  lu 
answer  to  his,  and  commenting  on  the  tes- 
timony, and  determining  its  weight  by  his 
metaphor,  which  the  jury,  In  their  loyalty 
to  the  authority  oi  the  court,  naturally  took 
to  be  as  adding  streng^th  to  the  circumstan- 
tial evidence  upon  which  the  state  relied 
to  make  out  her  case,  as  more  authoritative 
than  the  metaphor  of  defendant's  counsel, 
,  which  tended  to  weaken  the  force  of  clr- 
cumstanaal  evidence.  In  a  case  like  this, 
hanging  in  the  balance,  as  it  were.  It  Is 
impossible  to  Imagine,  even,  the  degree  of 
unfairness  this  was  to  the  defendant.  The 
judgment  should  have  been  reversed. 

On  Rehearing. 
(June  1,  1901.) 

BATTLE,  J.  We  are  asked  by  the  ap- 
pellant to  reconsider  what  we  have  said  in 
a  former  opinion  in  this  cause  In  reference 
to  the  following  instruction:  "U  you  find 
from  the  evidence  beyond  a  reasonable 
doubt  that  defendant.  In  the  perpetration  of, 
or  in  the  attempt  to  perpetrate,  the  robbery 
ot  A.  X.  Carpenter,  shot  and  killed  Carpen- 
ter, then  defendant  is  guilty  of  murder  in 
the  first  degree,  and  you  will  so  find." 

This  instruction  was  given  in  a  trial  up- 
on an  indictment  in  the  words  and  figures 
following:  "The  grand  jury  of  Orawfcwd 
county,  in  the  name  and  by  the  authority 
of  the  state  of  Arkansas,  accuse  Love  Ray- 
bum  of  the  crime  of  murder  in  the  first  de- 
gree, committed  as  follows:  The  said  Love 
Raybnm,  on  the  8d  day  of  November,  1900, 
in  the  county  of  Crawford  aforesaid,  did 
unlawfully,  wlUfully,  feloniously,  and  of 
his  malice  aforetboui^  and  after  premedi- 
tation and  deliberation,  kill  and  murder  one 
A.  T.  Carpenter  with  a  certain  pist<d,  which 
he,  the  said  Lore  Baybum,  then  and  there 
had  and  held  In  his  hands,  the  said  pistol 
being  then  and  there  loaded  with  gunpowder 
and  leaden  bullets,  against  the  peace  and 
dignity  of  the  state  of  Arkanaaa." 


The  statutes  upon  which  this  Indictment 
was  based  are  as  follows:  "Murder  is  the 
unlawful  killing  of  a  human  being,  in  the 
peace  of  the  state,  with  malice  aforethought, 
either  express  or  implied."  "All  murder 
which  shall  be  perpetrated  by  means  of  poi- 
son, or  by  lying  in  wait,  or  by  any  other 
Idnd  of  willful,  deliberate,  malicious  and 
premeditated  killing,  or  which  shall  be  com- 
mitted in  the  perpetration  of,  or  in  the  at- 
tempt to  perpetrate,  arson,  rape,  robbery, 
burglary  or  larceny,  shall  be  deemed  murder 
In  the  first  degree." 

According  to  these  statutes  two  classes  of 
murder  constitute  murder  In  the  first  degree, 
to  wit:  (1)  All  murder  committed  by  any 
kind  of  willful,  deliberate,  malicious,  and  pre- 
meditated killing;  and  (2)  all  murder  which 
shall  be  committed  in  the  perpetration  of,  or 
In  the  attempt  to  perpetrate,  arson,  rape, 
robbery,  burglary,  or  larceny. 

In  Cannon  v.  State,  60  Ark.  664,  81  S.  W. 
150,  32  S.  W.  128,  this  court  held  that  It  is 
essential  to  the  validity  of  an  indictment  for 
the  first  class  of  murder  in  the  first  degree 
to  use  the  words  "willful,"  "deliberate,"  "ma- 
licious," "premeditated,"  or  equivalent  words, 
in  charging  the  offense.  The  reason  for  the 
ruling  Is,  these  words  are  descriptive  of  the 
elements  necessary  to  constitute  that  clnss 
of  murder.  For  the  same  reason  it  Is  neces- 
sary to  allege  that  the  filing  was  done  In 
the  perpetration  of,  or  in  the  attempt  to  per- 
petrate, one  of  the  felonies  named  In  the 
statutes  quoted,  in  order  to  charge  the  sec- 
ond class  of  murder  in  the  first  deg^ree. 
These  two  classes  of  murder  in  the  first  de- 
gree are  separate  and  distinct  In  the  former 
a  precedent  Intent  to  kUl  is  necessary  to 
constitute  the  offense,  while  in  the  latter  It 
Is  not.  While  the  former  may  be  committed 
In  the  perpetration  of,  or  attempt  to  perpe- 
trate, the  felonies  named,  an  indictment  for 
the  same  will  not  always  include  the  latter; 
and,  when  it  does,  It  is  only  because  the  es- 
sentials necessary  to  constitute  the  former 
exist  The  perpetration,  or  attempt  to  per- 
petrate, a  felony  necessary  to  constitute  the 
second  class  is  not  equivalent  to  the  pre- 
meditation, deliberation,  and  intent  neces- 
sary to  constitute  the  first,  except  in  effect 
they  raise  the  killing  to  the  grade  of  that 
in  the  first  class,  but  the  allegations  neces- 
sary to  charge  mmrder  in  the  first  degree  in 
^e  first  class  are  not  equivalent  to  those 
necessary  to  charge  the  offense  in  the  sec- 
ond. Hence  an  Indictment  which  charges 
only  the  offense  in  the  first  class  will  not 
be  suffldeut  to  accuse  the  defendant  of  mur- 
der committed  in  the  perpetration  of,  or  in 
the  attonpt  to  perpetrate,  one  of  the  felonies 
named  in  the  statute,  unless  it  is  committed 
with  the  Intent  to  Idll,  and  after  premedita- 
tion and  deliberation.  In  support  of  this 
conclusion  we  cite  Cannon  v.  State,  supra, 
and  the  cases  and  authorities  cited  in  the 
same. 

▲  defoidant  cannot  be  lawfully  oonvlcted 
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of  a  crime  with  which  be  Is  not  diarged  in 
the  Indictment  against  him.  Some  courts 
have  held  that  he  can  be  convicted  of  murder 
committed  in  the  perpetration  of,  or  in  the 
attempt  to  perpetrate,  the  felonies  named  In 
the  statute,  under  a  common-law  indictment 
for  murder.  But  they  do  so  l>ecause  they 
hold  that  the  law  dividing  murder  into  two 
degrees  introduced  no  change  in  the  form  of 
the  indictment,  created  no  new  offense,  and 
only  reduced  the  punishment  for  one  of  the 
degrees.  We  disapproved  this  view  in  Can- 
non T.  State,  60  Arlc.  564,  31  S.  W.  150,  32 
a  W.  128,  and  held  that  it  did  make  a 
change  in  the  form  of  the  indictment. 

It  follows  the  instruction  should  not  have 
been  given.  Was  it  prejudicial?  The  evi- 
dence adduced  by  the  state  to  sustain  the  in- 
dictment is  not  set  out  in  the  bill  of  excep- 
tions. But  It  is  stated  In  the  bill  of  excep- 
tions that  the  state  "Introduced  several  wit- 
nesses whose  testimony  tended  to  show,  by 
facts  and  circumstances  detailed  by  them, 
that  the  defendant  was  guilty,  as  charged  in 
the  indictment,  of  murder  in  the  first  de- 
i;ree."-  But  this  Is  a  statement  of  the  court, 
iind  necessarily  means  that  the  evidence  ad- 
duced tended  to  show  that  the  defendant 
was  guilty  as  charged  In  the  indictment,  un- 
der the  instructions  of  the  court,  for  they 
(instructions)  Indicate  what  the  court  con- 
sidered sufficient  to  convict  In  the  absence 
of  a  contrary  showing,  the  giving  of  an  in- 
struction indicates  that  the  court  was  of  the 
opinion  that  the  evidence  warranted  the  giv- 
ing of  it.  We  therefore  think  that  the  rec- 
ord shows  that  the  instruction  was  preju- 
dicial. Reversed,  and  remanded  for  a  new 
trial. 

BIDDICK,  J.,  dissents. 

WOOD.  J.  (dissenting).  The  error  of  the 
trial  court  is  not  shown.  If  the  murder  was 
deliberate,  although  In  an  attempt  to  commit 
robbery,  the  Indictment  was  sufficient  There 
could  not  possibly  be  any  prejudice  if  the 
proof  all  showed  that  the  killing  was  delib- 
erate. We  must  presume,  until  the  contrary 
ai^)ears,  that  the  charge  of  the  court  con- 
tained in  the  sixth  instruction  was  based 
upon  the  evidence.  As  the  indictment  char- 
gee  a  deliberate  killing,  the  presumption  la 
the  court  would  not  have  given  instruction 
6  had  there  been  any  proof  whatever  that 
the  killing  in  an  attempt  to  commit  robbery 
was  imlntentlonaL 


HOOK  T.  MISSOURI  PAQ  RT.  00. 
(Snpreme  Court  of  Mlssoarl.     May  21,  1001.) 

RAILROADS— CROSSINO  ACCIDENT-OONTRIBV- 

TORT  NBGUaBNCB— SUBMISSION  OF  ISSUE— 

■TIDENCP  —  CONFUCT      WITH       PHYSICAL 

PACTS-aOKFIOIBNCT— PRBflUMPTION. 

1.  'IMiere  the  configuradoa  of  the  surrounding 

country  was  such  that  plaintiff,  on  approaching 

a  railroad  crossing  in  the  daytime,  had  a  plain 

view  of  defendant's  track*  for  200  or  300  feet 


of  the.  crossing  from  the  time  he  approached 

within  30  feet  thereof,  his  evidence  that  he  con- 
stantly looked  for  a  train,  and  could  not  see  it 
until  his  horse  was  going  on  the  track,  imme- 
diately in  front  thereof,  is  so  Irreconcilable  with 
the  physical  facts  as  to  forbid  the  submission 
of  the  issue  of  plaintiff's  Inability  to  see  the 
train  iftitil  he  started  to  cross  the  track. 

2.  A  person  driving  towards  a  railroad  cross- 
ing,  where  his  view  of  the  track  la  obstructed 
to  within  10  feet  thereof,  and  who  Imows  that 
it  is  but  two  or  three  minutes  after  the  time  of 
the  regular  train,  is  not  freed  from  contributory 
negligence  by  stopping  85  feet  from  the  track 
and  listening,  and  then  driving  forward,  but  he 
shonld  stop  and  listen  when  'about  to  cross  the 
track. 

3.  The  mere  existence  of  a  railroad  track  is 
sufficient  warning  of  the  danger  to  render  a 
person  driving  thereon  in  front  of  a  train  with- 
out looking  or  listening  guilty  of  contributory 
negligence. 

i.  Where  a  person  approaching  a  railroad 
crossing  could  have  seen  an  approaching  train, 
but  drove  on  the  track  and  was  injured,  it  will 
be  presumed  that  he  did  not  look,  or  that  he 
failed  to  heed  the  warning  given  by  seeing  or 
hearing  the  train. 

Valliant,  Brace,  and  Gantt,  JJ.,  dissenting. 

In  banc.  Appeal  from  circuit  court,  Lafay- 
ette county. 

Action  by  James  Hook  against  the  Mis- 
souri Pacific  Railway  Company  for  the  kill- 
ing of  plaintlfTs  son  In  a  crossing  accident 
Judgment  was  rendered  In  favor  of  plaintiff, 
which  was  affirmed  in  division.  Motion  for 
rehearing  in  banc.  Motion  granted,  and  judg- 
ment reversed. 

Martin  L.  Clardy  and  W.  a  Shirk,  for  ap- 
pellant Alexander  Graves  and  Bl&ckweU  & 
Son,  for  respondent 


ROBINSON,  J.  This  la  an  action  by  James 
Hook  to  recover  damages  for  the  death  of 
bis  son  Henry  Hook,  occasioned  by  the  al- 
leged negligence  of  defendant  the  Mlssoarl 
Pacific  Railway  Company.  The  case  was 
tried  by  a  jury,  and  resulted  In  a  rerdict  and 
judgment  in  favor  of  plaintiff  for  $5,000,  and 
is  here  on  defendant's  appeaL  This  opinion 
is  on  defendant's  motion  for  a  rehearing  In 
this  court  after  the  judgment  of  the  trial 
court  had  been  affirmed.  The  petition  filed 
by  plaintiff  is  in  two  counts,  alike  in  all  re- 
spects, except  that  in  the  first  count  It  is 
alleged  that  the  crossing  on  which  plaintiff 
and  his  sons  were  struck  by  defendant's 
train  is  a  public  road  or  street  in  the  city  of 
Lexington,  while  in  the  second  count  the 
crossing  is  described  as  being  on  a  road, 
used  by  the  public  as  such,  and  kept  in  repair 
by  public  authority,  and  treated  by  defend- 
ant railway  company  as  a  public  road  for 
many  years.  The  negligence  charged  in  the 
first  count  is  that  defendant  failed  and 
neglected  to  sound  its  whistle  or  ring  the 
bell  on  its  engine  as  required  by  statute  when 
approaching  the  crossing  at  which  occurred 
the  Injury  complained  of.  The  negligence 
charged  In  the  second  count  is  the  failure 
alone  to  sound  the  whistle.  The  answer  is  a 
general  denial,  coupled  with  a  plea  of  con- 
tributory n^llgence  on  part  of  idahitilt.    No 
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question  of  pleading  is  involved  In  the  case, 
uor  are  tlie  legal  propoaltionB  announced  by 
the  trial  oonrt  in  its  instructions  to  tlie  Jury 
assailed  as  erroneous,  If,  \mder  the  evidence, 
the  question  of  plaintiff's  alleged  contribu- 
tory negligence  could  be  said  to  be  for  the 
determination  of  the  Jury.  The  propriety  of 
the  action  of  the  trial  court  In  nibmlttlng  the 
case  to  the  Jury  npon  the  facts  before  It  is 
the  sole  question  for  consideration  on  this 
appeal,  and  its  determination  involves  alone 
the  consideration  of  plaintiff's  duty  and  ob- 
ligation In  approaching  the  crossing  with  the 
team  In  which  he  and  .his  two  sons  were 
driving. 

The  evidence  In  this  case  shows  that  while 
plaintiff  and  his  two  sons,  on  the  morning 
of  June  19,  1886,  were  driving  npon  one  of 
the  public  streets  in  the  outskirts  of  the  dty 
of  Lexington,  In  this  state,  called  "Mill 
Street"  where  the  same  crossed  the  tracks 
of  the  defendant's  railroad,  the  wagon  In 
which  they  were  riding  was  mn  Into  by  a 
train  upon  defendant's  road,  and  all  the 
parties  therein  were  thrown  from  It,  and 
the  plaintiff's  minor  son  Henry  Hook  was 
killed;  that  the  road  or  street  upon  which 
they  were  traveling  crossed  the  tracks  o^ 
defmdanf  8  railroad  at  grade,  and  almost  at 
right  angles;  that  at  the  intersection  of  the 
railroad  with  Mill  street,  upon  which  plain- 
tiff and  his  sons  were  traveling  at  the  time 
of  the  accident,  and  for  several  hundred  feet 
to  the  east  of  the  crossing,  the  railroad  runs 
practically  east  and  west,  and  that  on  the 
north  side  of  the  railroad  track,  and  to  the 
east  of  Mill  street,  there  is  a  tall  hill,  upon 
the  sides  of  which  weeds  and  sunflowers  had 
grown  so  thick  as  to  greatly  obstruct  the 
view  of  an  approaching  train  from  the  east 
to  one  traveling  south  upon  Mill  street;  that 
the  south  slope  of  this  hill,  which  faces  the 
railroad  track,  stands  at  an  angle  of  about 
46°,  and  its  base  comes  up  to  within  eight 
feet  of  the  north  end  of  the  ties  on  defend- 
ant's railroad,  and  that  this  eight-foot  space 
from  the  foot  of  the  hill  to  the  railroad  ties 
is  a  smooth  and  even  surface,  used  as  a 
path,  and  Is  kept  comparatively  free  and 
clear  of  weeds  and  growth  of  all  kinds. 
From  the  public  road  upon  which  plaintiff 
was  driving  the  hill  also  slopes  back  to  the 
east  at  about  the  same  angle  as  it  does  from 
the  railroad.  As  said,  the  time  of  the  ac- 
cident was  June  19,  1886,  at  about  8  o'clock 
in  the  forenoon,  while  plaintiff  with  his  two 
sons  were  going  In  a  two-horse  wagon  from 
their  home  to  a  sand  bank  south  of  the  city 
of  Lexington  for  a  load  of  sand,  and  in  the 
course  of  their  route  they  were  required  to 
cross  the  track  of  defendant's  railroad  where 
the  accident  occurred.  The  day  was  clear 
and  bright,  and  there  was  nothing  unusual 
In  the  surroundings  or  conditions  at  the  cross- 
ing at  the  time  of  or  Just  preceding  the  acci- 
dent to  disturb  plaintiff,  or  to  distract  his 
attention.  Plaintiff  was  In  the  fuU  posses- 
sion of  all  his  senses,  and,  as  he  said,  so 


far  as  be  loiew,  his  sense  of  sight  and  hear- 
ing was  perfect  Save  and  except  the  noise 
made  by  plaintiff's  horses  and  wagon,  and 
that  of  the  team  driven  by  the  witness  Lewis 
26  or  50  feet  behind  plaintiff,  and  the  sounds 
and  shouts  of  warning  of  an  old  negro  woman 
who  stood  about  80  feet  south  of  the  cross- 
ing, calling  to  plaintiff  to  look  out  as  a 
train  was  coming,  and  the  rumbling  uoise 
of  the  approaching  train  that  ran  Into  plain- 
tiff, all  was  quiet  In  the  vicinity  of  the  cross- 
ing. Plaintiff's  position  at  the  time  of  the 
accident  was  on  an  elevated  spring  seat 
which  stood  about  6  feet  high  from  the 
ground,  fastened  to  the  side  boards  of  the 
wagon  In  which  he  and  his  two  sons  were 
riding.  The  horses  driven  by  him  were  per- 
fectly gentle,  and  thoroughly  accustomed  to 
the  sight  and  noise  of  trains,  and  would  not 
become  frightened  at  the  rapid  passing  of  a 
moving  train.  Plaintiff  testifies  that  he  was 
thoroughly  familiar  with  the  crossing  and 
Its  surroundings,  and  of  the  time  the  regular 
trains  on  defendanfa  road  were  due  to  pass 
this  particular  crossing.  In  fact  one  of  the 
excuses  given  for  bis  going  upon  the  crossing 
as  he  did  was  that  he  had  Just  examined  bis 
watch  when  about  35  feet  south  of  the  cross- 
ing, and,  finding  that  it  was  then  two  or 
three  minutes  past  the  regular  time  of  the 
train  at  that  crossing,  according  to  his  watch, 
and  having  heard  a  faint  whistle,  as  he  says, 
in  the  direction  of  Myrick,  a  station  west  of 
this  crossing  some  half  mile  or  more,  he  con- 
cluded it  was  the  whistle  of  the  train  that 
had  Just  passed  the  crossing,  giving  its  signal 
for  Myrick,  where  it  then  would  be  about 
due.  The  speed  of  the  train  at  the  time  It 
struck  plaintiff's  wagon  was  estimated  to  be 
26  or  30  miles  an  hour.  Plaintiff  also  stated 
that  at  the  time  he  looked  at  his  watch  he 
stopped  his  team,  to  try  to  ascertain  the 
whereabouts  of  defendant's  train  upon  Its 
road,  but  that  he  could  neither  see  nor  hear 
the  train  approach,  on  account  of  the  hill 
to  his  left  that  obstructed  both  the  view 
and  noise  of  the  train,  and  that  from  &e 
time  and  place  when  and  where  he  first  stop- 
ped his  team  until  the  feet  of  his  horses 
were  between  the  railroad  tracks,  although 
driving  in  a  slow  walk  and  constantly  look- 
ing for  a  train,  he  was  unable  to  see  It  until 
he  was  thus  situated,  and  the  train  was  then 
within  10  or  12  feet  of  the  crossing. 

Conceding  that  the  finding  of  the  Jury  up- 
on the  question  of  defendant's  alleged  negli- 
gence in  failing  to  ring  the  bell  or  sound  the 
whistle  upon  the  engine  of  Its  train  as  it  ap- 
proached the  crossing  at  which  occurred  the 
accident  complained  of  Is  conclusive  upon 
this  court  though  based  entirely  upon  what 
might  properly  be  called  negative  testimony, 
and  opposed  to  what  seems  to  have  been  the 
great  weight  of  positive  testimony  to  the 
contrary,  given  by  witnesses  called  both  by 
plaintiff  and  defendant,  the  question  that 
presents  Itself  now  Is  whether,  on  the  Is- 
sues of  plaintUTs  alleged  contributory  negli- 
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sence,  the  trial  court  should  not  have  de- 
clared, aa  a  matter  of  law,  that  he  was  not 
entitled  to  recover  upon  bla  own  statement 
of  the  facts,  notwithstanding  his  testimony 
on  the  question  of  his  inability  to  see  the 
approaching  train  upon  defendant's  track  un- 
til It  was  within  10  or  12  feet  of  the  cross- 
ing, from  any  point  on  the  highway  upon 
which  he  was  driylng,  until  his  team  had  ac- 
tually gotten  upon  the  crossing,— a  state- 
ment, however,  which,  from  the  very  nature 
of  the  situation  and  surroundings  as  detailed 
by  the  plaintiff  and  all  the  witnesses,  could 
not  be  true,  and  which  Is  in  utter  disregard 
of  all  the  unquestioned  physical  facts  in  the 
case.  In  the  opinion  of  the  writer,  the  mis- 
take was  made  In  this  case  when  the  trial 
court  permitted  the  Jury  to  consider  the 
plalntlfC's  testimony  on  the  question  of  bis 
inability  to  see  the  approach  of  the  train 
tliat  struck  his  team  until  it  was  immediate- 
ly upon  him,  that  manifestly  was  in  clear 
view  for  a  distance  of  200  or  800  feet  east 
of  the  crossing  from  any  point  on  the  public 
road  for  25  or  30  feet  north  of  the  traclts. 
If  be  had  looked  In  the  direction  of  the  a^ 
proacbing  train.  The  court  will  treat  that 
as  unsaid  by  a  witness  which  In  the  very  na- 
ture of  things  could  not  be  as  said.  Though 
this  court  will  not  nndeitalEe  to  measure  the 
probative  force  of  the  conflicting  testimony 
of  witnesses  upon  controverted  issues  of 
facts,  but,  under  our  system  of  practice, 
must  leave  those  matters,  where  the  trial 
court  has  left  them,  to  the  Jury  for  deter- 
mination, still  it  is  not  so  deaf  to  the  voice 
of  nature,  or  so  blind  to  the  law  of  physics, 
that  every  utterance  of  a  witness  In  deroga- 
tion of  those  laws  will  be  treated  as  testi- 
mony of  probative  value  for  the  considera- 
tion of  the  jury,  simply  because  of  Us  utter- 
ance. From  the  very  nature  of  the  crossing 
find  its  surroundings,  as  detailed  by  all  the 
witnesses  called  by  both  plaintiff  and  de- 
fendant, and  the  plalntlCT  himself,  it,  of  ne- 
cessity, could  not  be  true  that  plalntlCT,  in 
the  full  possession  of  bis  senses  of  sight  and 
bearing,  could  not  have  seen  or  beard  the 
train  that  was  approaching  the  crossing  on 
defendant's  tracks  until  bis  team  had  reach- 
ed the  crossing  and  stepped  upon  it,  had  he 
stopped,  looked,  and  listened  for  the  ap- 
proach of  a  train  at  any  point  on  the  public 
highway  upon  which  he  was  traveling,  be- 
tween the  north  rail  of  the  track  and  25  or 
30  feet  north  of  the  crossing,  or  without 
stopping  bis  team,  bad  he  looked  in  the  di- 
rection from  which  the  train  was  coming. 
When  to  look  is  to  see,  the  mere  utterance 
that  one  did  look  and  could  not  see  will  be 
disregarded  as  testimony  by  the  court  (Kel- 
say  V.  Railway  Co.,  128  Mo.  362,  80  S.  W. 
339;  Hayden  t.  Railway  Co.,  124  Mo.  666, 
28  B.  W.  74);  and  no  additional  value  is  to 
be  given  to  the  utterance  because  of  the  fact 
that  a  Jury,  under  the  direction  of  the  trial 
court,  has  predicated  a  finding  thereon.  As 
the  law  doe*  not  permit  a  witness  to  blind 


bis  eyes  to  the  sight  of  an  approaching  train 
in  full  view  of  a  crossing  he  is  to  pass,  nei- 
ther will  the  eye  of  the  law  become  blinded 
to  the  true  situation  of  the  case  ma«ly  be- 
cause of  the  absurd  statement  of  a  witness 
or  witnesses,  "I  looked  and  could  not  see," 
when  to  look  was  to  see,  or  the  Jury's  In- 
dorsement of  it  by  a  finding  predicated  there- 
on. 

It  will  not  be  the  effort.  In  this  opinion,  to 
try  to  work  out  the  problem  of  Just  how 
far  up  or  down  defendant's  railway  tracks 
an  object  the  height  and  size  of  an  engine 
might  and  can  be  seen  from  a  point  15,  20, 
25,  or  any  other  number  of  feet  north  of 
Its  crossing  on  the  public  road  upon  which 
plaintiff  was  driving,  by  one  seated  in  a 
wagon,  with  bis  bead  7  ac  S  feet  above  the 
level  of  the  crossing,  regardless  of  the  bill, 
with  its  weeds  and  undergrowth,  to  the  north 
of  the  railroad  and  east  of  the  public  road, 
or  to  call  to  our  aid  the  photographer's  views 
of  the  situation  and  surroundings,  with  the 
surveyor's  notes,  measurements,  and  plats  of 
the  ground  ofTered  in  evidence  in  the  case,  and 
which  appear  in  the  record  before  us,  to  es- 
tablish and  fortify  our  calculations;  but,  inde- 
pendent of  the  question  of  the  exact  distance 
of  view  up  or  down  the  track  from  any  given 
point  on  the  highway  north  of  the  crossing 
a  train  may  be  seen,  we  all  must  know,  from 
common  observation  and  experience,  before 
a  witness  has  testified  upon  the  subject,  as 
we  still  know  after  being  told  by  a  witness 
to  the  contrary,  that  upon  approaching  a 
railroad  track  along  the  side  of  which  for 
8  feet  from  the  end  of  the  ties  there  is  a 
perfectly  unobstructed  view  of  the  trade.  If 
one  but  look,  an  approaching  train  can  be 
seen  before  it  and  the  travder  upon  the  pul>- 
11c  highway,  crossing  the  traclcs  at  right 
angles,  come  in  actual  collision  at  the  cross- 
ing. The  situation  Itself  spealu,  and  will  not 
be  silenced  by  an  inconsistent  utterance  of  a 
witness  to  the  contrary,  and  to  this  visible 
witness  the  court  cannot  blind  its  eyes.  The 
much  talked  of  hill  to  the  north  of  defend- 
ant's tracks,  and  to  the  east  of  the  highway 
upon  which  plaintiff  was  traveling  at  the 
time  of  the  accident,  so  often  mentioned  in 
plaintiff's  testimony  and  brief  as  an  obstruc- 
tion to  his  view,  would  be  only  of  concern 
if  the  question  of  bow  far  up  the  track  tbe 
train  could  be  seen  by  one  standing  26  or  30 
feet  north  of  the  crossing  on  the  public  high- 
way was  material  to  tbe  determination  of 
this  case;  but,  as  plaintlfTs  duty  to  keep  a 
lookout  for  trains  upon  defendant's  road  was 
contlnuoaa  until  tbe  crossing  was  reached 
and  passed,  the  fact  that  the  bill  to  the  north 
of  defendant's  track  offered  an  obstruction 
to  plaintiff's  view  up  the  track  while  he  was 
85  feet  north  of  the  crossing,  when  be  stop- 
ped and  looked  at  bis  watch,  is  no  answw  to 
the  charge  of  negligence  against  plaintiff,  in 
that  he  did  not  look  and  observe  tbe  ai>- 
proaching  train  on  defendant's  road  as  some 
nearer  point  to  the  track  was  reached  by 
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hlin,  v^here  the  ylew  np  the  track  was  im- 
obstructed,  or  that  he  did  not  stop  his  team, 
that  the  train's  proximity  to  the  crossing 
might  be  ascertained  through  the  sense  ot 
hearing,  nils  hill.  In  all  probability,  fur- 
nished the  foundation  upon  which  was  con- 
structed, under  the  able  engineering  of  the 
learned  counsel  for  respondent,  the  Jury's 
verdict;  but  as  plalntifTs  duty  was  to  look 
out  for  an  approaching  train  on  defendant's 
road,  not  from  the  point-  where  the  hill  to 
his  left  was  an  obstruction  to  his  view  up 
the  track,  and  of  which  he  was  perfectly  fa- 
miliar before  he  stopped  to  make  his  obser- 
vation, but  when  he  had  reached  a  point  be- 
yond the  view  or  point  of  the  hill  when  he 
could  see  up  the  tracli,  be  that  point  1,  10, 
20,  or  30  feet  north  of  the  crossing,  the  ques- 
tion as  to  the  situation  of  the  hill  could  serve 
no  other  purpose  in  the  case  than  it  was 
used  for,-^to  obscure  the  real  issue  in  the 
case. 

If  we  suppose  now  that  the  testimony  of 
plaintiff  be  taken  as  a  literal  truth,— that 
the  train  on  defendant's  road  could  not  be 
seen,  approaching  the  Hoffman  crossing, 
where  occurred  the  accident  in  question,  by 
one  driving  a  team  upon  the  highway,  until 
the  feet  of  the  horses  of  the  team  were  upon 
the  track  of  the  railroad,  what  judgment 
does  the  law  pass  upon  the  conduct  of  one 
like  plaintllT,  who,  acquainted  with  the  cross- 
ing, and  the  time  trains  are  due  to  pass  it 
in  the  usual  course  of  the  road's  business, 
actually  drives  upon  the  track  of  the  rail- 
road without  stopping  his  team  at  some  con- 
venient distance  of  the  fatal  crossing,  that 
be  might  listen  to  ascertain  (when  the  sense 
of  sight  is  unavailing)  if  a  train  is  approach- 
ing the  crossing?  Without  some  act  or  thing 
done  by  d^endant  or  some  one  to  induce 
plaintiff,  as  a  reasonably  prudent  man,  to 
believe  that  the  crossing  could  be  made  in 
safety  without  the  necessity  of  the  exercise 
of  those  precautionary  requirements  usually 
exercised  at  such  places,  the  law  says  such 
conduct  Is  negligence,  and  precludes  a  re- 
covery for  resulting  injuries  sustained  In  con- 
sequence thereof.  The  jury,  from  that  point 
of  view,  Btill  had  no  office  to  perform.  Plaln- 
tUTs  conduct  on  that  occasion,  according  to 
his  own  testimony,  is  condemned  by  the  law; 
and  the  court  should  have  pronounced  the 
law's  judgment  thereon,  and  not  have  suf- 
fered the  law  to  be  condemned  by  an  adverse 
finding  of  a  jury  upon  admitted  lacta  When 
one  cannot  see  a  Imown  threatened  danger, 
as  a  fast-moving  train  approaching  a  cross- 
ing that  ia  desired  to  be  passed  by  the  trav- 
eler, on  account  of  some  intervening  obstruc- 
tion cutting  oft  his  view,  the  demand  of  com- 
mon prudence  is  more  imperative  than  ever 
that  be  call  into  requisition  some  other  sense 
or  faculty  that  may  aid  him  in  the  acquisition 
of  the  desired  information.  If,  for  any  rea- 
son, the  sense  of  sight  was  unavailing  to 
plaintiff  to  ascertain  whether  the  crossing 
of  def  aidanf  a  tracks  could  be  made  at  that 


time  in  safety,  then  the  sense  of  hearing 
should  have  been  given  the  fullest  opportuni- 
ty, and  bis  team  should  have  been  stopped 
at  some  safe  distance  of  the  crossing,  that 
the  train's  whereabouts  might  have  been  as- 
ceilained  through  the  exercise  of  that  sense. 
It  is  no  answer  to  the  charge  of  negligence 
on  part  of  plaintiff  in  this  case,  according 
to  his  version  of  the  facts,  to  say,  "I  looked, 
but  could  not  see  the  train  until  my  horses 
had  gotten  upon  the  tracks."  If  by  looking 
a  train  could  not  be  seen  by  plaintiff  on  de- 
fendant's tracks,  as  he  says,  until  the  danger 
from  its  approach  was  inevitable  (where  the 
facts  of  the  situation,  as  in  this  case,  were 
as  familiar  to  plaintiff  before  as  after  the 
accident),  then  looking  for  the  train  was 
both  an  unnecessary  and  a  useless  act,  and 
tnstructions  predicated  upon  the  existence 
or  nonexistence  of  that  fact  were  wholly 
unnecessary;  and  that  plaintiff  could  not  see 
and  did  not  see  the  train  approaching  that  col- 
lided with  his  team  furnishes  no  excuse  for 
ills  act  in  going  upon  the  crossing  at  the 
time  he  did.  However  viewed,  plaintiff's 
conduct  In  the  premises  showed  a  want  of 
precaution  to  avoid  a  known  danger,  for  the 
failure  to  exercise  which,  coupled  with  that 
of  defendant,  the  Injury  was  occasioned. 

Though  agreeing  with  the  learned  author 
of  the  opinion  in  this  case  when  it  was  first 
heard  in  division  No.  1  of  the  court,  and 
afterwards  af&rmed  in  banc,  that  "there  is 
no  prescribed  act  to  be  performed  to  meet 
the  law's  requirement  of  duty  of  one  ap- 
proaching a  railroad  crossing  with  the  inten- 
tion of  passing  over  it,  applicable  to  every 
circumstance  and  condition,"  I  cannot  agree 
with  the  conclusions  reached  therefrom  (as 
applied  to  the  facts  in  this  case)  "that,  when 
the  view  of  the  railroad  is  so  obstructed  as 
to  render  difficult  or  impossible  to  see  an  ap- 
proaching train,  the  question  of  whether 
the  traveler  was  wanting  in  due  care  is  one 
for  the  jury  to  determine."  Because  of  a 
want  of  a  prescribed  act  to  be  performed,  un- 
der all  circumstances,  by  the  traveler  ap- 
proaching a  railroad  crossing,  he  is  none  the 
less  bound  to  observe  those  standards  of 
precaution  which  the  law  has  declared  ap- 
plicable to  the  situation.  If  the  standard 
is  to  look  where  sight  is  availing  to  give  the 
needed  information,  then  the  traveler  must 
look;  and,  failing  to  do  so,  as  all  courts 
have  declared,  his  conduct  is  negligence.  If 
the  sense  of  sight  is  unavailing  to  give  the 
needed  information,  on  account  of  the  situ- 
ation and  surroundings,  then  the  law  has 
fixed  another  standard  by  which  the  con- 
duct of  the  traveler  must  be  measured.  He 
must  exercise  the  sense  of  hearing.  If  need 
be,  he  must  stop  ana  Ilaten  to  ascertain  if  a 
train  is  approaching  the  crossing,  sufficiently 
near  to  interfere  with  his  passing  over  it  in 
safety;  and  if  he  falls  to  exercise  that  pre- 
caution, when  through  the  sense  of  hearing 
he  might  have  ascertained  the  whereabouta 
of  the  train,  and  is  injured,  the  law  pro- 
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nonncea  its  condemnation  on  snch  conduct; 
and  so  one  must  exercise  one  or  all  of  hla 
faculties,  as  the  situation  demands,  to  avert 
a  known  or  to  be  apprehended  danger;  and 
because  tbe  travder  Is  prevented  from  the 
exerdse  of  one  of  his  senses  or  faculties, 
on  account  of  some  Intervening  cause  or  ob- 
stacle, over  which  he  has  no  control,  that 
does  not  make  the  question  of  negligence 
arising  from  the  nonezercise  of  his  other 
senses  or  faculties  leas  a  question  of  law  for 
the  court,  or  more  a  matter  of  fact  for  the 
determination  of  the  ;]ury.  And,  as  said  be- 
fore, when  the  standard  of  duty  of  the  trav- 
eler approaching  a  railroad  crossing  Is  fixed, 
as  that  he  must  stop,  look,  and  listen  for  the 
approach  of  a  train,  and  he  can  by  stopping 
see  or  hear  an  approaching  train  before  at- 
tempting to  pass  the  crossing,  the  only  ques- 
tion for  a  jury,  under  such  circumstances, 
and  in  the  absence  of  a  showing  that  the 
railroad  company  at  ita  servanta  had  dome 
some  act  or  thing  to  Induce  the  traveler,  aa 
a  reasonably  prudent  man,  to  believe  a  train 
would  not  psss  the  crossing  before  he  could 
pass  over  It  in  safety.  Is  to  ascertain  and  de- 
termine whether  the  traveler  had  performed 
that  duty;  and  where  he  is  shown;  according 
to  his  own  testimony,  not  to  bare  done  so, 
the  jury  have  no  office  to  perform,  and  the 
court  has  but  to  pass  the  law's  judgment 
upon  the  fact  or  facts. 

In  the  same  opinion,  by  VALLIANT,  3., 
Is  found  the  following:  "In  the  case  at  bar 
there  was  no  space,  according  to  the  plain- 
tiff's testimony,  between  the  obstruction  and 
the  track,  where  he  could  have  sat  on  his 
wagon  and  seen  the  train  coming  from  the 
east  The  only  way  for  him  to  have  obtain- 
ed a  view  of  the  track  eastward  would  have 
been  to  leave  his  wagon  and  go  forward  on 
foot,  close  to  the  track.  Before  we  could 
declare,  as  a  proposition  of  law,  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence under  these  circumstances,  we  would 
have  to  say  not  only  that,  in  our  opinion, 
ordinary  care  demanded  that  he  should  have 
left  his  wagon  and  gone  forward  on  foot 
as  close  to  the  track  as  might  be  necessary 
to  enable  him  to  see,  but  also  that  that 
course  was  so  manifestly  the  only  one  that 
an  ordinarily  prudent  man  would  have  taken 
that  reasonable  minds  could  not  differ  about 
It  But  that  cannot  be  said."  Why  ordinary 
care  did  not  demand  that  plaintiff  "should 
have  l^t  bis  wagon  and  go  forward  on  foot 
as  close  to  the  track  as  might  be  necessary 
to  enable  him  to  see,"  we  are  at  a  loss  to 
conjecture,  if  It  is  true  that  without  so  act- 
ing he  could  not  ascertain  the  whereabouts 
of  the  train  on  the  track  before  going  upon 
the  dangerous  and  fatal  crossing.  If  to  stop, 
look,  and  listen  is  a  reasonable  requirement  of 
the  traveler,  that  he  might  acquire  Informa- 
tion to  avert  a  threatened  Injury  to  himself 
at  a  railroad  crossing,  as  well  as  possible 
damage  and  injury  to  those  in  charge  of 
and  riding  upon  trains  that  are  constantly 


making  these  crossings,  the  duty  of  per- 
forming that  requirement  by  the  traveler  is 
certainly  not  excused  from  the  simple  fact 
that  it  may  be  attoided  with  some  incon- 
venience, such  as  getting  out  of  one's  wagon 
and  going  forward  a  few  feet  to  the  head 
of  his  horses.  If  the  situation  at  the  cross- 
ing was  such  that  the  plaintiff  could  not  see 
up  the  tracks  of  defendant's  road  trom  his 
position  in  his  wagon  on  the  highway  until 
he  actually  drove  upon  the  crossing,  would 
not  common  prudence  dictate  that  he  should 
not  have  gone  upon  the  dangerous  cross- 
ing until  by  some  other  means  or  in  some 
other  way  the  condition  of  the  track  near 
the  crossing,  as  to  trains  upon  n,  might  be 
ascertained,  before  the  crossing  is  attempt- 
ed? Or  is  it  to  be  announced  as  a  legal 
proposition  applicable  to  all  cases  of  this 
character  that  where  one  Injured  at  a  cross- 
ing cannot  Inform  himself  or  herself  of  the 
train's  proximity  thereto  through  the  sense 
of  sight  on  account  of  some  known  perma- 
nent obstruction  along  the  side  of  the  road- 
way closing  out  the  view  up  the  railroad 
tracks,  or  where  the  Information  is  incon- 
venient of  ascertainment  through  the  sense 
of  sight  then  the  requirement  that  one  stop 
and  listen  is  also  superseded,  and  the  matter 
of  plaintiff's  conduct  at  the  crossing  becomes 
one  solely  for  the  determination  of  the  ju- 
ry, regardless  of  the  question  whether  the  in- 
jured traveler  tried  to  Inform  himself  through 
the  sense  of  hearing  or  not?  To  my  mind, 
the  fact  that  the  plaintiff  In  this  case  testi- 
fied, and  still  asserts  through  brief  of  counsel, 
that  he  could  not  see  the  train's  approach  to 
the  fatal  crossing  from  his  seat  in  the  wagon 
until  the  feet  of  his  horses  were  upon  the 
track.  Is  a  reason  most  urgent  and  impera- 
tive why  he  should  have  stopped  his  team 
before  ibat  dangerous  point  was  reached, 
left  his  wagon,  and  gone  forward  close 
enough  to  the  track  to  have  had  a  view  up  it 
or  that  at  least  he  should  have  complied  with 
the  law's  other  demand,  inspired  by  the  dic- 
tates of  the  commonest  prudence,— stopped 
his  team  near  to  the  crossing,  that  the  wh«w- 
abouts  of  the  train  might  have  been  ascer- 
tained through  the  sense  of  bearing.  The 
inability  to  use  the  sense  of  sight  or  its 
nonuse  on  account  of  Inconvenience,  is  no 
excuse  for  the  failure  to  use  the  sense  of 
hearing,  or  for  reusing  to  place  one's  self 
in  a  position  that  the  fullest  importunity  of 
securing  the  needed  Information  be  afforded. 
Without  attempting  to  analyse  or  criticise 
or  harmonize  the  various  rulings  of  this  court 
in  a  line  of  personal  injury  cases  growing  out 
of  collisions  at  railroad  crossings  cited  by 
appellant  wherein  the  court  has  declared,  as 
a  matter  of  law,  the  plaintiff's  conduct  negli- 
gent with  that  other  line  of  cases,  cited  by 
respondent  wherein  the  question  of  plain- 
tUTs  alleged  contributory  negligence  has  been 
left  to  the  determination  of  the  jury  aa  an 
issue  of  fact  it  may  be  said  that  in  botii 
lines  of  cases  the  court  at  all  times  has  rerog- 
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nized  these  general  proposition,  however 
they  might  have  been  applied  to  the  particu- 
lar facts  of  any  given  case:  That  a  railroad 
track  U  of  Its^  a  warning  of  danger;  that 
the  traveler  upon  the  public  highway  who  at- 
tempts to  cross  it  must  act  with  caie  propor- 
tionate to  the  known  or  to  be  apprehended 
danger  of  the  8ltuati(Hi,  and  that  the  driving 
or  walking  upon  a  railroad  crossing  in  front 
of  a  fast-moving  train  without  looking  or 
listening  to  ascertain  its  proximity  thereto  Is 
negligence  per  se,  unless  Induced  by  the  con- 
duct of  the  agent  of  the  railroad  company 
to  believe  that  he  may  pass  the  crossing  in 
safety  without  the  necessity  of  the  exercise 
of  those  precautionary  acts,  and  that  when 
to  look  Is  to  see,  and  when  to  listen  la  to 
hear,  the  law  will  presume  that  the  traveler 
injured  at  a  crossing  by  an  approaching  train 
eltbet  did  not  look  or  listen  for  the  train's 
approach,  or  that,  if  he  saw  or  heard  the 
train,  he  did  not  heed  the  warning;  and  that 
the  failure  of  the  railroad  company  to  give 
the  statutory  signal  on  approaching  a  cross- 
ing does  not  excuse  or  in  any  wise  relieve  the 
traveler  attempting  to  pass  same  from  the 
care  and  vigilance  otherwise  due  from  blm, 
—to  look  and  listen  for  approaching  trains 
before  going  upon  a  dangerous  crossing. 
Viewed  in  the  light  o^  these  general  proposi- 
tions, and  tested  by  the  rules  of  practice  ap- 
plicable to  suits  for  personal  injury,  if  the 
plaintiff  here  did  not  make  out  a  case  of  neg- 
ligence on  bis  part  contributing  to  the  in- 
Jury  complained  of,'  upon  which  the  court 
alone  should  have  acted,  without  the  aid  of  a 
Jury,  then  we  have  failed  to  see  aright  the 
tacts,  or  to  apprehend  the  situation,  as  de- 
tailed from  the  months  of  the  witnesses,  as 
brought  out  by  photographic  representations, 
and  as  tested  and  approved  by  surveyor's 
notes  and  measurements.  Upon  the  plaln- 
tUFs  own  testimony,  however,  from  which 
alone  the  propriety  of  the  action  of  the  trial 
court  in  submitting  this  case  to  the  Jury  la 
to  be  considered,  stated  again,  briefly,  we 
have  what?  A  man  in  the  full  possession  of 
all  his  faculties,  on  the  morning  of  a  bright 
day,  attempting  to  pass  a  railroad  crossing 
of  which  he  is  perfectly  familiar,  as  of  all 
Its  surroundings,  within  two  or  three  min- 
Gtes,  as  indicated  by  an  examination  of  bis 
watch,  of  the  time  a  regular  train  was  due 
to  make  that  crossing,  without  stopping  to 
look  or  listen  to  ascertain  whether  a  train 
was  approaching  the  crossing  within  a  dis- 
tance to  make  his  attempt  to  cross  unsafe 
or  otherwise,  except,  as  it  may  be  said,  he 
stopped  at  a  point  on  the  highway  about 
85  feet  from  the  crossing,  where,  according 
to  his  own  statement,  he  knew  he  could  not 
see  a  train  approaching  until  It  got  within 
10  or  12  feet  of  the  crossing,  on  account  of 
a  high  hill,  covered  with  weeds  and  sun- 
flowers, that  lay  Just  north  of  the  railroad 
track,  and  to  the  left  or  east  of  the  highway 
upon  which  he  was  driving,  that  obstructed 
both  bis  view  and  hearing  of  the  train;  and 


if  the  court  is  to  disregard  all  the  conceded 
physical  facts  of  the  situation,  and  consider 
plaintiff's  testimony  as  it  was  uttered,  then 
we  have  the  plaintiff  driving  from  that  point, 
with  the  view  of  the  approaching  train  up 
the  railroad  track  still  obstructed  so  that  it 
could  not  be  seen  by  him  in  his  wag<m,  al- 
though constantly  looking  for  it  until  he  had 
driven  his  horses  upon  the  track,  and  until 
the  train  got  within  10  or  12  feet  of  the  cross- 
ing, and  yet  not  stopping  his  team  to  listen 
or  to  take  some  other  precautionary  measure 
to  ascertain  the  train's  whereabouts  upon  the 
road  with  reference  to  the  crossing  he  was 
Intending  to  pass,  and  that,  too,  without  any 
act  or  thing  done  by  the  railroad  company 
or  its  employes  to  induce  plaintiff  to  believe 
that  the  train  then  about  due  to  .pass  the 
crossing  had  done  so,  or  that  plaintiff  would 
have  time  to  make  the  crossing  before  the 
train.  In  the  usual  course  of  the  business  of 
the  road,  would  reach  there.  If  such  conduct 
on  the  part  of  the  plaintiff,  according  to  his 
own  statement  of  the  facts,  and  however 
those  facts  may  be  considered,  was  not  neg- 
ligence per  se,  but  only  evidence  of  it,  from 
which  the  Jury  had  the  right  to  determine 
negligence  or  no  negligence,  according  to  fan- 
cy, then  the  instructions  given  in  behalf  of 
defendant  herein,  to  the  effect  that  If  the 
Jury  believe  from  the  evidence  that  plaintiff 
did  not  stop,  look,  and  listen  to  ascertain  If 
a  train  was  at  that  time  approaching  the 
crossing  in  question,  before  driving  upon  It, 
he  was  not  entitled  to  recover,  should  not 
have  been  given.  If,  however,  the  rule  of 
conduct  or  the  legal  requirement  of  duty  an- 
nounced in  defendant's  instruction  was  right, 
—that  the  plaintiff  should  have  stopped,  look- 
ed, and  listened  for  the  approach  of  a  train 
upon  defendant's  road  before  driving  upon 
the  .crossing  in  question,— 'then,  according  to 
bis  own  testimony,  that  legal  duty  was  not 
performed.  To  stop  where  one  cannot  see 
or  hear  a  train,  on  account  of  a  known  inter- 
vening obstruction,  by  one  on  whom  the  duty 
to  stop,  look,  and  listen  to  ascertain  the 
train's  proximity  to  a  crossing  before  enter- 
ing upon  it  Is  imposed,  is  not  merely  the  im- 
perfect performance  of  a  dnty  imposed  by 
law  upon  the  traveler  upon  the  highway,  but 
It  is  as  complete  noncompliance  with  that 
duty  as  if  no  stop  had  I>een  made,  and  as 
if  no  excuse  was  offered  for  It;  and  to  such 
facts,  when  shown  by  the  plalntUI,  the  trial 
court,  should  have  applied  the  legal  proposi- 
tions announced  in  its  Instructions  to  the  jury. 
The  instruction  asked  by  defendant  at  the 
close  of  plaintiff's  testimony,  and  again  at 
the  close  of  all  the  testimony,  tliat  plaintiff 
was  not  entitled  to  recover,  upon  his  own 
showing  of  the  facts  and  upon  all  the  facts 
of  the  case,  should  have  been  given. 

BRACE  and  QANTT,  JJ.,  concur  with 
VALLIANT,  J.,  in  a  separate  opinion,  that 
the  Judgment  of  the  circuit  court  should  be 
affirmed.    BURGESS,  O.  X,  Is  of  the  opinion 
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that  the  Judgment  should  be  reversed  and  the 
cause  remanded  for  a  new  trial.  SHER- 
WOOD and  MARSHALL,  JJ.,  hold  with 
ROBINSON,  J.,  In  the  foregoing  opinion,  that 
the  case  should  be  reversed  simply;  but.  In 
order  that  the  case  may  be  disposed  of, 
SHERWOOD,  MARSHALL,  and  ROBIN- 
SON, JJ.,  wlU  concur  with  BURGESS,  C.  J., 
that  the  case  may  also  be  remanded  for  a  new 
trial,  and  It  Is  so  ordered. 

PER  CURIAM.  Upon  a  rehearing,  the  fol- 
lowing opinion  by  VALLIANT,  J.,  In  division 
No.  1,  iB  concurred  In  by  BRACE  and 
GANTT,  JJ.: 

"VALLIANT,  J.  This  is  an  action  for  dam- 
ages for  the  killing  of  plaintiff's  minor  son 
in  a  collision  between  defendant's  train  and 
a  wagon  driven  by  plaintiff,  in  which  the 
child  was  riding,  at  a  public  crossing  in  or 
near  the  city  of  Lexington.  The  case  was 
tried  by  court  and  Jury.  There  was  a  ver- 
dict and  Judgment  for  plaintiff  for  $5,000. 
After  unsuccessful  motions  for  new  trial 
the  defendant  brings  the  cause  here  by  ap- 
peal. 

"There  Is  no  question  raised  as  to  the 
sufficiency  of  the  pleadings.  The  crossing 
on  which  the  collision  occurred  was  admitted 
on  the  trial  to  be  a  traveled  public  road.  The 
negligence  charged  in  the  petition  is  a  fail- 
ure to  observe  the  statutory  requirement  to 
sound  a  whistle  or  ring  a  bell  as  specified 
in  section  2608,  Rev.  St  1889.  The  answer 
is  a  general  denial  and  contributory  negli- 
gence on  the  part  of  the  plaintiff.  The  an- 
swer does  not  specify  in  what  the  alleged 
negligence  of  the  plaintiff  consisted,  but  no 
objection  on  that  ground  was  made  to  the 
answer.  The  case  was  tried  as  if  the  Issue 
was  properly  presented  in  the  pleadings. 
The  Issue  was  marked  out  in  the  Instruc- 
tions, and  for  the  purposes  of  this  appeal 
that  is  sufficient.  The  testimony  on  the  is- 
sue as  to  whether  or  not  the  defendant's 
servants  in  charge  of  the  engine  drawing 
the  train  sounded  the  whistle  or  rang  the 
bell  was  conflicting.  But  the  verdict  of  the 
Jury  was  for  the  plaintiff  on  that  Issue. 
There  was  substantial  evidence  to  support  it, 
and  it  is  not  now  a  subject  for  review.  It 
is  contended  b,v  the  counsel  for  appellant 
that,  although  the  testimony  on  this  point 
was  conflicting.  It  'so  overwhelmingly  pre- 
ponderated In  defendant's  favor  that  the  ver- 
dict of  the  Jury  evinces  the  fact  that  they 
were  actuated  by  prejudice  and  passion.' 
In  view  of  that  contention,  we'have  not  dis- 
missed the  subject  after  merely  looking  to 
see  if  there  was  some  evidence  on  which  to 
base  the  finding,  but  have  examined  also  to 
see  if,  on  the  whole,  the  evidence  was  of 
such  character  as  to  justify  the  charge  that 
the  verdict  was  the  result  of  prejudice  or 
.passion.  The  plaintiff  testified  that  he  heard 
a  faint  whistle  In  the  direction  of  Myrick, 
which  was  about  a  quarter  of  a  mile  distant 
to    the    west.      The    defendant's    evidence 


I  showed  that  Its  east-bound  train  was  due 
to  arrive  at  Myrlck  Just  at  that  time,  so  it 
was  not  unreasonable  to  conclude  that  It 
was  the  whistle  of  that  train  which  the 
plaintiff  heard;  and  perhaps  it  was  that 
whistle,  also,  which  some  of  defendant's  wit- 
nesses thought  they  heard.  It  was,  however, 
not  that  train,  but  the  west-bound  train, 
that  collided  with  plaintUTs  wagon.  My- 
rlck was  the  point  at  which  these  two  trains 
were  to  pass  each  other.  There  was  a  good 
deal  of  evidence  on  this  Issue,  and,  whilst 
that  for  the  defendant  was  sufficient  to  have 
sustained  a  verdict  if  it  had  been  for  the 
defendant,  yet  the  evidence  for  the  plain- 
tiff was  of  both  character  and  quantity  am 
pie  to  sustain  the  verdict,  and  to  Justify  the 
Jury  against  the  charge  of  prejudice  or  pas- 
sion. 'The  verdict  being  for  the  plaintiff  on 
that  question,  and  beyond  impeachment,  we 
must,  in  considering  the  further  question  In 
this  case,  adsume  it  to  be  a  fact  that  the 
whistle  was  not  sounded,  nor  the  bell  rung. 
The  question  then  is,  was  the  plaintiff  guilty 
of  negligence  that  contributed  to  the  injury? 
And,  since  that  was  submitted  to  the  Jury 
under  Instructions  as  favorable  to  respond- 
ent as  It  could  ask,  the  form  that  the  ques- 
tion here  assumes  Is,  does  that  evidence  on 
this  point  make  out 'such  a  case  of  negli- 
gence on  the  part  of  plaintiff  as  that  the 
court  should  have  so  declared  as  a  matter  of 
law,  and  should  not  have  submitted  the 
question  to  the  Jury,  or  does  the  verdict  of 
the  Jury,  in  the  light  of  the  evidence,  show 
that  it  was  the  result  of  passion  or  preju- 
dice? This  is  the  form  in  which  the  learned 
counsel  for  respondent  have  presented  the 
case  in  their  argument  and  brief. 

"The  collision  occurred  at  what  is  called 
'Hoffman's  Crossing,'  which  Is  where  the 
public  road  Indicated  on  the  plat  as  West 
Mill  street  crosses  the  respondent's  railroad, 
and  seems  to  be  Just  at  the  western  limit 
of  the  city  of  Lexington.  -  There  the  rail- 
road runs  nearly  east  and  west,  and  this 
public  road  running  nearly  north  and  south 
crosses  it  at  right  angles.  Approaching  the 
railroad  crossing  from  the  north,  as  the 
plaintiff  was  on  the  morning  in  question, 
there  Is  a  bluff  to  your  left,  which  prevents 
a  view  of  the  railroad  to  the  east.  This 
bluff  is  about  forty-flve  feet  high,  but  It 
slopes  from  its  highest  point  at  an  angle  of 
forty-flve  degrees  to  the  bottom  of  the  rail- 
road cut.  The  distance  between  the  foot 
of  this  slope  and  the  railroad  track  is  about 
eight  feet.  The  plaintiff's  testimony  tended 
to  show  that  at  the  crossing  a  ridge  or 
tongue  of  land  ran  down  from  the  bluff  to 
the  railroad  track,  and  the  bluff  and  this 
tongue  or  ridge  of  land  was  covered  with  a 
thick  growth  of  weeds  and  sunflower  stalks 
from  six  to  nine  feet  high,  so  that  one  ap- 
pronchlng  the  crossing  from  the  north  could 
not  see  the  railroad  to  the  east  until  he  was 
within  six  or  eight  feet  of  the  track,  or,  as 
some  of  the  witnesses  said,  until  he  was  np 
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to  the  track.  There  was  eome  conflict  be- 
tween the  teatlmony  tor  plaintiff  and  that 
tor  defendant  on  this  point.  One  witness 
tor  defendant,  who  was  on  the  ground  the 
morning  of  the  accident,  shortly  after  it  oc- 
curred, testified  that  sitting  on  his  wagon, 
twenty-five  or  thirty  feet  from  the  track,  he 
could  see  up  the  track  to  the  east  for  a  dis- 
tance of  about  a  hundred  and  fifty  feet. 
Other  witnesses  for  defendant  made  meas- 
urements, and  from  those  testified  that  they 
could  see  to  much  greater  distances  np  the 
track.  But  those  witnesses  made  their  ob- 
servations just  before  the  trial,  and  after  the 
ground  had  been  cleared  of  the  weeds  and 
sunflowers.  On  the  proposition  that  the  view 
of  the  track  was  so  obstructed  that  it  could 
not  be  seen  to  the  east  until  one  approached 
within  at  least  six  ot  eight  feet  of  it.  the 
preponderance  of  the  evidence  Is  with  the 
plaintiff.  In  fact,  the  testimony  of  the  de- 
fendant's engineer  and  fireman,  who  were  In 
a  better  position  than  any  of  the  witnesses- 
even  than  the  plaintiff  himself— to  see  and 
Judge,  leaves  no  room  to  doubt  that  the 
plaintiff's  testimony  on  that  point  is  correct. 
The  engineer  was  at  his  post  and  on  the 
lookout  This  is  the  way  be  described  it: 
'Q.  What  occurred  at  the  crossing?  De- 
scribe it  in  your  own  language.  A.  Well, 
we  struck  that  team  on  the  crossing  going 
down  there,  down  the  grade,  at  the  rate  of 
about  thirty  miles  an  hour;  and  we  could 
not— we  did  not— see  the  team  until  they  were 
to  the  track.  I  think  I  was  about  fifty— 
probably  sixty— feet  when  the  horses'  heads 
came  by  the  comer  so  that  I  could  see  them, 
and  I  did  not  have  time  to  do  anything  but 
Just  simply  put  the  air  on  before  we  struck 
them.  I  reached  for  the  whistle,  but  before 
I  could  reach  it  we  had  struck  the  team.' 
The  fireman  testified  that  he  was  on  the 
l^t  side  of  the  engine  and  on  the  lookout, 
and  could  not  see  the  horses  until  they  were 
on  the  track,  lihe  engineer,  who  stood  on 
the  right  side,  and  looking  ahead,  had  a 
better  view  than  any  one  else;  yet  he  did 
not  see  them  until  it  was  too  late.  The 
whole  testimony  on  this  point  leaves  no  room 
to  doubt  that  the  situation  was  such  that 
the  plaintiff  could  not  have  seen  the  ap- 
proaching team  unless  he  had  left  his  wag- 
on and  walked  forward  to  within  at  least 
six  or  eight  feet  of  the  track.  The  testimony 
showed  that  on  the  morning  of  the  accident 
the  plaintiff  was  driving  a  two-horse  wagon, 
with  his  two  children  on  the  driver's  seat 
beside  him,  going  for  a  load  of  sand.  Their 
course  was  southwest  on  Third  street  to  Its 
terminus;  thence  west  for  a  short  distance 
over  a  macadam  road  to  West  Mill  street; 
thence  turning  south  down  a  short  steep 
decllyity  into  West  Mill  street  at  a  point 
about  a  hundred  and  thirty  feet  from  the 
railroad  crossing.  From  this  point  onward 
West  Mill  street  was  a  dirt  road.  There 
was  another  wagon  and  team  driven  by 
Spencer  Lewis,  a  witness,  following  behind 


that  in  which  the  plaintiff  was  driving. 
When  the  plaintiff  arrived  at  a  point  esti- 
mated by  him  to  be  from  twenty  to  thirty- 
five  feet  of  the  crossing,  he  stopped  his  wag- 
on to  listen  for  a  train.  Spencer  Lewis  stop- 
ped his  wagon  about  twenty-five  feet  be- 
hind that  of  plaintiff.  According  to  Lewis, 
the  place  where  the  plaintiff  stopped  was 
about  eighteen  or  nineteen  feet  of  the  cross- 
ing. The  plaintiff  was  familiar  with  the 
crossing,  and  knew  the  time  the  train  was 
due  there.  When  he  stopped,  he  consulted 
his  watch  to  see  if  the  train  had  passed,  and, 
finding  that  It  was  three  or  four  minutes 
past  that  time,  and  hearing  no  whistle  or 
bell,  concluded  the  train  had  passed,  and 
drove  onto  the  crossing.  His  testimony  was 
that  he  drove  slowly  on,  looking  as  best  he 
could,  and  listening  for  the  train;  that  the 
first  he  saw  or  heard  of  the  engine  was  Just 
as  his  horses  reached  the  north  rail  of  the 
track.  He  tried  to  check  them,  but  It  was 
too  late.  The  horses  were  thrown  to  the 
left  and  the  wagon  to  the  right  of  the 
track.  The  plaintiff  and  bis  two  boys  were 
thrown  out  The  elder  of  the  two  boys 
(Henry)  was  killed,  and  the  other  injured. 
"A  railroad  crossing  is  itself  a  sign  of 
danger,  and  one  going  upon  It  is  esteemed 
negligent  if  he  does  so  without  first  exercis- 
ing that  degree  of  care  to  ascertain  if  a  train 
is  approaching  that  a  man  of  ordinary  com- 
mon sense  and  prudence  in  like  situation 
would  exercise.  There  are  no  prescribed 
acts  to  be  performed  as  constituting  a  fulfill- 
ment of  this  requirement  of  the  law,  but 
whether  or  not  such  care  has  been  observed 
to  a  particular  case  Is  a  question  of  fact  to 
be  answered  in  the  light  of  all  the  surround- 
ing circumstances.  It  has  frequently  been 
held  that  a  person  going  upon  a  railroad 
track  without  first  looking  and  listening  for 
an  approaching  train  is  guilty  of  negligence. 
But  even  that  rule,  which  is  usually  appli- 
cable, is  not  absolute.  'It  is  well  settled 
that  the  person  traveling  on  the  highway  is 
not  guilty  of  contributory  negligence  because 
of  a  failure  to  look  and  listen  when  the  sur- 
roundings are  such  that  be  cannot  see  or 
hear  an  approaching  train.  *  *  •  Though 
the  circumstances  are  such  as  to  render  look- 
ing and  listening  of  no  avail,  it  Is  still  the 
duty  of  the  ti'aveler  to  use  care  and  caution. 
But  when  the  view  of  the  railroad  is  ob- 
structed so  as  to  render  it  dlfQcult  or  Im- 
possible to  see  an  approaching  train,  the 
question  of  whether  the  traveler  was  wanting 
in  due  care  is  one  for  the  Jury  to  determine; 
and  It  is  also  a  question  for  the  Jury  under 
complicated  circumstances,  calculated  to  de- 
ceive and  throw  a  traveler  off  his  guard.' 
Baker  v.  Railway  Co.,  122  Mo.  5S3,  loc.  clt 
644,  26  S.  W.  21.  Cases  involving  this  doc- 
trine have  been  so  often  before  this  court 
that  we  are  at  no  loss  for  precedents,  and 
the  briefs  of  counsel  are  full  of  well-chosen 
and  apt  decisions.  Those  cases  all  seem  to 
show  the  application  of  the  general  rule 
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above  Btat<Hl  to  the  varied  conditions  pre- 
sented, and  they  also  serve  to  show  the  Im- 
possibility of  reducing  the  general  rale  to 
one  of  specifications.  In  Hayden  t.  Railway 
Co.,  124  Mo.  566,  28  S.  W.  74,  a  demurrer  to 
the  evidence  was  sustained.  In  that  case,  as 
the  plaintiff's  husband,  who  was  killed  In  the 
colUslou,  approached  tiie  crossing,  there  was 
com  In  a  field  to  his  right,  which  for  some 
distance  obstructed  his  view  of  the  railroad; 
but  after  passing  the  cornfield  there  was  a 
space  estimated  at  from  fifteen  to  thirty  feet 
wide  through  which  bis  road  went,  when  he 
could  have  bad  a  clear  view  of  the  train  if 
he  had  looked.  The  court  held  that  failing 
to  look  under  those  circumstances  was  a 
failure  to  use  ordinary  care.  In  Kelsay  ▼. 
Railway  Co.,  128  Mo.  362,  30  S.  W.  339,  the 
court  held  that  the  plaintiff  was  guilty  of 
contributory  negligence  under  these  condi- 
tions: The  evidence  Is  conclusive  that  the 
embankment  was  not  nearer  the  track  than 
twenty-five  feet  on  the  north,  and  extended 
west  about  to  the  line  of  the  county  road. 
There  were  no  weeds  or  other  obstructions 
between  this  embankment  and  the  railroad 
towards  the  southwest  The  railroad  was 
substantially  straight  It  is  therefore  estab- 
lished by  these  undisputed  physical  facts  the 
plaintifT  had  for  a  space  of  twenty-five  teet 
an  unobstructed  view  of  the  track  for  some 
considerable  distance,  and  a  space  in  which 
she  could  have  safely  waited,  with  a  gentle 
horse,  such  as  she  was  driving,  until  a  train 
passed.  It  was  also  shown  that  the  road 
ran  in  a  cut  four  feet  deep  next  the  highway 
for  a  distance  of  about  four  hundred  feet 
This  distance,  at  least  the  plaintiff  could 
have  seen  along  the  road.'  128  Mo.,  loc.  cit 
872,  373,  30  S.  W.  842.  Macfarlane,  J.,  who 
delivered  the  opinion  in  that  case,  quotes 
from  the  opinion  of  Brace,  O.  J.,  who  deliv- 
ered the  opinion  in  Hayden  ▼.  Railway  Co., 
supra,  as  follows:  <It  will  thus  be  seen  that 
it  was  a  physical  impossibility  for  the  de- 
ceased to  have  failed  to  see  the  approaching 
train  if  be  looked  in  that  direction,  as  It  was 
bis  duty  to  do,  while  yet  in  a  place  of  safety, 
and  before  entering  ui>on  the  line  of  danger. 
Had  he  done  so,  there  can  be  no  question 
that  he  could  and  would  have  stopped  his 
team  until  the  train  passed,  and  then  cross- 
ed over  in  safety.  But,  for.  some  tmexplain- 
ed  reason,  he  failed  to  do  so.'  Counsel  for 
appellant  rely  with  much  confidence  on  those 
two  cases  as  precedents  to  Justify  a  Judg- 
ment for  defendant  in  this  case.  But  the 
facts  in  this  case  are  quite  different  from  the 
facts  in  either  of  those  cases.  In  Kelsay  v. 
Railway  Co.,  supra,  at  the  conclusion  of  the 
opinion  the  court  say:  'This  ruling  does  not 
disturb  In  the  least  the  decision  of  this  court 
in  Kenney  v.  Railroad  Co.,  105  Mo.  270,  15  S. 
W.  083,  16  8.  W.  837,  which  we  think  cor- 
rectly decided.'  That  case  is  very  much 
more  like  the  case  at  bar  than  either  the 
Hayden  or  the  Kelsay  Case.  In  Kenney  v. 
Railroad  Co.,  supra,   Barclay,  J.,   for  the 


court,  said:  "The  case  before  us,  in  its  pres- 
ent form,  calls  ^or  an  expression  of  opinion 
whether  the  lUaintUTs  conduct  in  approach- 
ing and  crossing  the  track  was  negligent  as 
a  matter  of  law.  To  warrant  us  in  revers- 
ing the  finding  [by  the  trial  court]  that  he 
was  not  we  must  be  satisfied  that  no  other 
conclusion  than  that  of  plaintifTs  negligence 
in  the  premises  is  fairly  dedudble  from  the 
evidence,  giving  him  the  benefit  of  every 
reasonable  inference  that  may  be  drawn 
from  it  Hnhn  v.  Railway  Co.  (1887)  92  Mo. 
440,  4  8.  W.  937;  Manerman  v.  Siemerts 
a878)  71  Mo.  101.  •  •  •  It  wUl  be  not- 
ed that  the  plaintiff  atoi^ed  twice  to  listen 
for  a  train,— first  at  a  distance  of  one  hun- 
dred and  twenty  feet  and  afterwards  at 
ninety  feet  from  the  track.  He  heard  noth- 
ing. Assuming  the  truth  of  his  evidence,  as 
the  present  status  of  the  litigation  requires. 
It  is  obvions  that  had  the  signal  been  given 
by  defendant  he  would  have  been  warned 
of  the  coming  train  in  time  to  escape  harm. 
His  course,  after  his  second  stop,  lay  along  a 
line  which  did  not  permit  a  view  of  a  train 
imtil  very  near  the  track, — according  to  his 
personal  evidence,  until  within  a  few  feet  of 
it  and,  according  to  other  evidence  on  his 
behalf,  until  twenty-one  feet  from  It  When 
he,  seated  in  the  buggy  drawn  by  a  double 
team,  was  at  that  distance,  the  horses  nec- 
essarily were  much  closer  to  (probably  with- 
in ten  feet  of)  the  rails,  and  moving  forward 
at  a  brisk  walk.  He  turned  towards  the 
west  looking  for  a  train,  and,  seeing  none, 
turned  eastward,  and  discovered  the  engine 
close  upon  him.  His  horses  were  then  near- 
ly across  the  rails,  so  he  struck  them  at  once 
to  hurry  them  forward;  but  the  buggy  did 
not  clear  the  track  in  time  to  escape  disas- 
ter, and  the  Injuries  followed  as  stated. 
Here  plaintiff  seems  to  have  been  looking 
and  listening  for  danger  at  various  points 
along  the  road.  He  could  not  look  both 
ways  at  the  same  time  when  he  reached  the 
first  point  of  clear  observation.  It  so  hap- 
pened that  he  looked  west  on  reaching  it,  In- 
stead of  east  and  that  when  he  looked  east 
in  passing  over  the  short  space  of  track.  It 
was  too  late  to  be  of  any  avail;  but  his  ac- 
tion in  the  premises  was  not  such  as  to  in- 
dicate such  recklessness  or  want  of  caution 
as  would  constitute  negligence,  as  a  matter 
of  law.  We  are  not  prepared  to  say  that  his 
conduct  was  different  from  what  the  man  of 
average  prudence  would  do  In  the  same  cir- 
cumstances. He  was  under  no  legal  obliga- 
tion to  shape  his  action  on  the  theory  that 
the  defendant  would  disregard  the  plain  re- 
quirements of  law  respecting  a  Signal  of  its 
coming  train.  He  was  confronted  with  pe- 
culiar conditions,  shown  by  the  topography 
of  the  crossing,  and  was  bound  to  use  such 
care  as  would  ordinarily  be  exercised  by  an 
intelligent  man  amid  such  surroundings. 
Whether  he  did  so  or  not  was  a  question  of 
fact,  on  the  case  here  made.  Johnson  v. 
Railway  Co.   a883)  77  Mo.  646;  KeUogg  ▼. 
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Railroad  Co.  a879)  79  N.'Y.  72;  Greany  T. 
Railroad  Co.  (1886)  101  N.  Y.  419,  6  N.  B. 
425;  Davta  v.  RaUroad  Co.  (1872)  47  N.  T. 
400;  RandaU  t.  RaUroad  Go.  (1882)  132 
Mass.  268;  Tyler  t.  Railroad  Go.  (1884)  187 
Mass.  238.  The  trial  court  did  not  err  In  re- 
fusing ta  give  an  Instruction  that  plaintiff 
could  not  recover.'  The  case  at  bar  is  a 
stronger  one  for  the  plaintiff  than  the  case 
last  cited.  There  there  was  space  after  pass- 
ing the  obstruction  In  which  the  plaintiff  could 
hare  sat  in  his  buggy  and  seen  the  train  be- 
fore it  was  upon  him  if  he  had  looked  to  the 
east  first,  or  if  he  bad  stopped  again  after 
reaching  that  space.  But,  having  stopped 
and  listened  before  reaching  that  point,  and 
hearing  no  signal,  he  drove  on;  and  when 
he  reached  the  clear  space  be  looked  first  to 
the  west,  and,  seeing  no  train  In  that  direc- 
tion, be  looked  to  the  east,  but  it  was  too 
late.  In  the  case  at  bar  there  was  no  space^ 
according  to  the  plaintiff's  testimony,  be- 
tween the  obstruction  and  the  track,  where 
he  could  have  sat  in  his  wagon  and  seen  the 
train  coming  from  the  east  The  only  way 
for  him  to  have  obtained  a  view  of  the  track 
eastward  would  have  been  to  leave  his  wag- 
on and  go  fwward  on  foot,  close  to  the  track. 
Before  we  conld  declare,  as  a  proposition  of 
law,  that  the  plaintiff  was  guilty  of  contrib- 
utory negligence  under  those  circumstances, 
we  would  have  to  say  not  only  that,  in  our 
opinion,  ordinary  care  demanded  that  he 
should  hare  left  his  wagon  and  gone  forward 
on  foot  as  close  to  the  track  as  might  be  nec- 
essary to  enable  him  to  see,  but  also  that 
that  conrse  was  so  manifestly  the  only  one 
that  an  ordinarily  prudent  man  would  have 
taken  that  reasonable  minds  could  not  differ 
about  It  But  that  cannot  be  said.  The  tes- 
timony of  the  engineer  in  the  case  last  cited 
Is  strikingly  like  that  of  the  engineer  in  this. 
He  said:  'When  we  got  almost  to  the  road 
crossing,  I  saw  a  team  coming  right  on  the 
rails,— the  horses', fore  feet  Just  inside  the 
north  raU.  •  •  •  When  first  I  saw  them, 
we  were  about  thirty  feet  from  the  crossing, 
and  were  running  about  twenty-five  miles  an 
hour.  •  •  •  The  first  I  saw,  he  was  com- 
ing on  the  track.  I  immediately  shut  my 
engine  off  and  called  for  brakes.'  Comment- 
ing on  this  evidence,  the  conrt  said:  'The 
engineer  was  at  his  post  on  the  side  of  the 
cab  from  which  the  plaintiff  was  approach- 
ing; and.  If  be  could  not  see  the  buggy  until 
flve-slxths  of  a  second  before  reaching  the 
point  of  crossing,  it  Is  measurably  clear  that 
the  man  la  the  buggy  could  not  have  seen 
the  engine  much  sooner.'  In  Henze  v.  Rail- 
way Co.,  71  Mo.  636,  cited  in  appellant's 
brief,  it  was  held  that  plalntltTs  husband 
was  guilty  of  negligence  which  barred  her 
recovery.  The  court,  per  Henry,  J.,  said  (loc 
cit  039):  'Henze  stopped  neither  to  look  nor 
listen,  but  drove  onto  the  track  without  tak- 
ing any  precaution  whatever  to  guard  against 
danger.  *  *  *  If  he  had  stopped  to  look 
and  listen  when  near  the  track,  and  could 
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neither  see  nor  hear  the  approaching  train, 
on  account  of  the  cut  or  other  obstructions, 
and  no  signal  was  given  from  the  train,  he 
would  hare  been  Justifiable  in  attempting  to 
cross,  and  no  negligence  would  have  been 
Imputable  to  him.'  In  Kelly  v.  Railroad  Co., 
88  Mo.  634,  also  cited  by  appellant  the  conrt 
held  plaintiff's  driver  guilty  of  contributory 
negligence.  It  seems  that  the  driver's  view 
Of  the  track  was  obstructed  by  cars  on  a  side 
track,  ana  he  was  driving  a  wagon  loaded 
with  rock,  which  made  noise  that  interfered 
with  his  hearing;  yet  he  drove  heedlessly 
on,  without  stopping  to  listen.  The  court, 
per  Ray,  J.,  said  (loc.  cit.  647):  'We  do  not 
understand  the  law  to  be,  nor  do  we  so  hold, 
that  it  is  the  duty  of  the  traveler,  when  the 
highway  crosses  the  railroad  track,  absolute- 
ly and  alwa.vs  to  Bt(9,  or  to  fasten  his  team 
and  go  forward  on  foot  to  a  point  where  he 
can  look  up  and  down  the  track;  but  as  ap- 
plied and  limited  to  the  facts  of  this  case  at 
such  crossings  and  at  such  hours  when  trains 
are  passing,  and  liable  to  pass  at  any  time, 
as  was  well  known  to  said  Coleman,  we 
think  it  does  require  of  him,  where  he  can- 
not see  the  track,  to  listen,  and,  if  necessary 
for  that  purpose,  on  account  of  the  noise 
made  by  his  wagon,  to  stop  and  listen  for 
the  jtrain  before  venturing  blindly  upon  It 
This  does  not,  we  think,  exact  or  require  any 
unreasonable  or  extraordinary  prudence  or 
precaution  on  the  part  of  the  trareler,  but  is 
only  such  prudence  as  a  reasonable  man 
would  take  for  the  protection  of  his  own  per- 
son and  property  under  such  circumstances.' 
In  Petty  r.  Railroad  Co.,  88  Mo.  306,  loc.  cit 
318,  the  court  per  Norton,  J.,  said:  'But  as- 
suming that  he  could,  at  the  distance  of  two 
hundred  yards  west  of  the  crossing,  have 
heard  the  rumbling  noise  of  a  train,  and  that 
in  fact  he  did  bear  It  It  does  not  follow  that 
he  was  guilty  of  negligence  in  proceeding  on 
his  way,  and  for  these  reasons:  •  •  • 
The  deceased  might  well  have  concluded 
that  the  approaching  train  was  more  than 
eighty  rods  from  the  crossing,  and  that  It 
was  safe  for  him  to  proceed  on  his  way,  re- 
lying on  the  presumption  that  the  defendant 
would  not  disobey  the  law,  in  failing  to  no- 
tify him  of  its  approach  by  ringing  its  bell 
or  sounding  Its  whistle  when  it  came  within 
a  quarter  of  a  mile  of  the  crossing,  to  which 
notice  he  was  by  law  entitled,  and  which  it 
was  the  duty  of  defendant  to  give.'  And 
further  on  in  the  same  opinion,  referring  to 
the  statute  requiring  the  whistle  to  be  sound- 
ed or  the  bell  rung  when  approaching  a  pub- 
lic road,  it  is  said:  'Its  obsorrance  is  a  rea- 
sonable requirement,  and  for  its  nonobserv- 
ance  railroad  companies  should  be  held  to  a 
strict  accountability.  Where  It  is  not  ob- 
served, and  Injury  results,  in  an  action  to  re- 
cover damages  therefor  a  clear  case  of  con- 
tributory negligence  must  be  established  be- 
fore the  courts,  as  a  matter  of  law,  exempt 
them  from  liability  on  that  ground.'  But  the 
decision  in  that  case  is  not  to  be  interpreted 
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to  mean  that  one  may  so  implicitly  rely  on 
the  performance  of  Its  duty  by  the  railroad 
company  as  to  neglect  his  own  duty  under 
the  circumstances.  The  rule  Is  well  stated 
In  WeUer  t.  BaUway  Co.,  120  Mo.  635,  loc. 
cit  652,  23  8.  W.  1065,  25  S.  W.  532,  by  Mac- 
farlane,  J.:  'Railroad  tracks  are  places  of 
danger,  though  trains  are  run  under  the  most 
careful  observance  of  the  strictest  regula- 
tion; and  the  duty  rests  upon  a  traveler,  on 
approaching  a  track,  to  use  reasonable  care 
to  ascertain  If  there  be  dangw.  If  he  u«e 
such  reasonable  precaution  for  his  own  safe- 
ty as  the  law  or  common  prudence  enjoins, 
he  has  the  right,  in  the  absence  of  informa- 
tion to  the  contrary,  in  determining  whether 
the  way  is  open  and  safe,  to  rely  npon  the 
presumption  that  the  corporation  will  per- 
form its  duty  and  observe  the  precautions 
imposed  npon  It' 

"But  we  have  already  referred  to  and 
quoted  from  enough  cases  to  show  what  the 
law  of  this  state  Is  on  this  subject.  There 
was  ample -evidence  to  support  a  finding  by 
the  jury  that  the  plaintiff  approached  this 
croeaing  with  reaaonable  care,  all  the  condi- 
tions considered..  There  is  nothing  In  the 
evidence  to  suggest  that  he  was  either  un- 
mlndfol  or  heedless  of  the  danger.  His  own 
testimony,  and  that  of  the  man  who  was 
driving  the  wagon  that  followed  his,  is  un- 
eqnlvncally  to  the  effect  that  he  stepped,  lis- 
tened, and  consulted  his  watch  with  refer- 
ence to  the  schedule  time  of  that  train. 
Finding  that  It  was  three  or  four  minutes 
past  train  time,  and  hearing  no  bell  or  whis- 
tle, he  thought  the  train  had  passed,  but  still 
drove  slowly  on,  listening  and  looking  as 
best  he  could.  Under  those  clrcnmstances, 
as  held  In  the  case  last  cited,  he  had  a  right 
to  rely  on  the  defendant's  observing  the  law, 
and  It  was  not  negligence  for  him  to  do  so. 
But  even  conceding  that  a  fair  mind  might 
conclude  that  he  had  not  used  ordinary  care, 
as  tested  by  common  experience,  yet  it  would 
be  Impossible  to  say  that  other  fair  minds 
might  not  reach  a  different  conclnsion;  and, 
that  being  the  case,  it  Is  a  question  for  the 
Jury.  As  to  the  charge  that  the  verdict  Is 
the  result  of  prejudice  or  passion,  we  see 
nothing  In  the  evidence  to  supiwrt  It 

"The  case  Is  presented  In  the  brief  of  the 
appellant's  leai-ned  counsel  under  the  one 
general  proposition  that  the  court  erred  In 
I'efusing  to  instruct  the  Jury  at  the  close  of 
all  the  evidence  that  the  plaintiff  was  not 
entitled  to  recover.  The  several  points  dis- 
cussed in  the  brief  are  subdivisions  of  that 
proposition,  and  have  been  considered  by  us 
under  that  head.  The  appellant  has  nothing 
to  complain  of  in  the  instruction,  nor  in  oth- 
er rulings  of  the  trial  court  There  Is  no  er- 
ror in  the  record,  and  the  Judgment  of  the 
circuit  court  is  afBrmed. 

"BBAOE,  P.  J.,  and  ROBINSON,  i^  oon- 
mr.    UABSHALIi,  J.,  dlBsents." 


WU.SON  et  al.  v.  BUSSLER  et  al. 
(Supreme  Court  of  Missouri.    May  21,  1901.) 
APPELLATB    JCRISDICTION— AHOUI4T   IN    DIB- 
FUTB— BEOORD. 
Where  the  record  of  a  case  diaclosea  that 
the  real  amount  in  dispute  is  within  the  appel- 
late Jurisdiction  of  the  Kansas  City  court  of 
appeals,  the  case  should  be  remanded  to  that 
court  for  hearing  on  appeal,  notwithstanding 
that  the  aggregate  of  the  amounts  of  the  orig- 
inal claim  and  counterclaim  exceeds  the  juris- 
dictional limit 

In  banc.  Appeal  from  circuit  court  Cole 
county;   D.  W.  Shackleford,  Judge. 

Action  by  W.  F.  Wilson  &  Son  against 
Charles  Russler  and  others.  On  motion  to 
remand  the  case  for  hearing  of  plaintiffs' 
appeal  from  judgment  for  defendants  to  the 
Kansas  City  court  of  appeals,  from  which 
it  was  transferred  to  the  supreme  court  for 
apparent  lack  of  Jurisdiction.  Case  remand- 
ed. 

Silver  &  Brown,  forappeUants.  Xdwards 
&  Edwards  and  Xk  A.  Schirmer,  for  respond- 
ents. 

OANTT,  J.  Plalntlfts  bronght  suit  agaiaat 
defendants  on  three  promissory  notes,  exe- 
cuted by  defendants  to  plaintiffs.  Two  of 
the  notes  were  for  9600  each,  and  the  other 
for  $160.  The  defendants  pleaded  a  breach 
of  the  contract  in  which  the  notes  had  their 
origin,  and  averred  they  were  damaged  $2,- 
000,  for  which  they  asked  judgment  as  n 
oonuterclaim.  Defendants  recovered  Judg- 
ment for  $1,100,  and  plalotiffs  appealed  to 
the  Kansas  City  court  of  appeals.  The  court 
ordered  the  cause  transferred  to  thbi  court 
because  the  notes  and  Interest  of  plaintiffs, 
added  to  the  counterclaim  of  defendants, 
makes  a  sum  In  «zcea8  of  $2,500,  the  maxi- 
mum jurisdiction  of  the  court  of  appeals 
prior  to  the  passage  of  the  act  Of  March  20, 
1900,  Increasing  it  to  $4,500.  It  is  now  the 
settled  law  that,  in  determining  whether 
jurisdiction  of  an  appeal  is  vested  in  this 
court  or  one  of  the  conrta  of  appeal,  the 
court  will  look  into  the  record  and  ascertain 
the  sum  actually  in  dispute,  and  will  not  be 
governed  by  the  prayers  of  the  petition  and 
answer  alone.  Milling  Oo.  v.  Walsh,  97  Mo. 
287,  11  S.  W.  217;  State  v.  Lewis,  96  Mo.  14S, 
8  S.  W.  770.  Now,  as  plaiutiffs  are  the  ap- 
pellants here.  In  so  far  as  the  counterclaim 
can  govern,  the  amount  of  defendants'  judg- 
ment on  that  or  $1,100,  If  that  alone  were  In- 
volved, would  control.  On  their  appeal  from 
the  judgment  against  them  on  their  notes,  the 
amount  of  the. notes  and  interest  at  the  date 
of  the  appeal,  leas  the  conceded  credits,  wUl 
be  the  amount  to  be  considered.  Both  par- 
ties 'agree  that  at  the  time  the  principal  and 
interest  of  Idle  three,  notes  for  which  plata- 
tlffs  sued  amoumted  to  $1,305.52.  If  we  add 
$1,160  to  $1,365.52,  we  hare  '$2,615.S2,--«n 
amount  exceeding  at  that  time  the  Jcriadlc- 
tton  «f  tdie  Kaasas  City  dtpurt  df 
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but,  looking  further  into  the  record,  It  will 
be  seen  that,  according  to  the  mortgage  In- 
troduced by.  plalDtlfls  in  evidence,  they  were 
bound  to  credit  defendants  with  the  amount 
.  recetTed  therefrom  as  the  result  of  premiums 
paid  by  them.  One  of  the  plaintiffa  testi- 
fied that  they  received  $229.50  on  the  ifire 
loes,  and  this  court  would  not  have  permit- 
ted a  Judgment  to  stand  for  plaintiffs  for  the 
amount  of  the  principal  and  interest  on  their 
notes,  without  a  credit  for  the  $229.50.  U 
follows  that  the  record  discloses  plaintiffs' 
claim  is  less  than  the  amount  of  their  notes 
and  interest  In  suit,  or  $1,126.02. 

But  this  is  not  all.  Looking  further  into 
the  record,  we  think  the  plaintiffs  practlcallv 
abandoned  all  claim  on  the  $160  note  In  tha 
third  count  of  their  petition,  which  amount- 
ed at  the  time  of  appeal  to  $197.30,  and  their 
claim  was  thereby  reduced  to  $028.72,  so 
that,  adding  $1,160  to  $928.72,  we  have  only 
$2,088.72,— an  amount  which  brings  It  Ob- 
viously within  the  Jurisdiction  of  the  Kan- 
sas City  court  of  appeals.  This  cause  was 
regularly  assigned  to  division  No.  2  of  this 
court  That  division  was,  however,  con- 
fronted with  the  action  of  the  court  in  banc 
of  date  Jmte  7,  1898,  by  which  the  motion 
to  remand  the  cause  tothe  Blansas  .City  court 
of  appeals  was  denied.  Upon  a  more  minute 
examination  of  the  record,  that  division  was' 
satisfied  that  the  motion  should  have  been, 
sustained,  and  it  has  accordingly  beOi  trans- 
ferred to  the  court  In  banc;  and,  upon  recon- 
sideration by  the  court  In  banc,  the  cause,' 
'  for  the  reasons  above  assigned,  is  dlrecteil 
to  be  remanded  to  the  Kansas  City  court  of 
appeals  for  want  of  Jurisdiction  in  this  court 
to  hear  and  determine  the  appeaL  All  con- 
car. 


LILB  V.  GIBSON. 
(Supreme  Coart  of  Migsouri,  Division   No.  2. 
May  21,  1901.) 
JURIKHCTION  OF  SUPREME  COURT. 
The  supreme  court  hag  no  jurisdiction  of  an 
appeal  by  a  landowner  from  a  judgment  of  the 
circuit    court    awarding   him   $25    in    prooeed- 
iD|r8  instituted  in  the  district  court  for  ascer- 
taming  the  damages  he  will  suffer  by  the  con- 
struction of  a  ditch  for  agricultural  purposes, 
as  authorized  by  Rev.  St.  1889,  c.  99,  art.  2. 

Appeal  from  circuit  court,  Grundy  county; 
P.  C.  Stepp,  Judge. 

Proceedings  by  C.  R.  Lile  against  Smith 
Gibson  to  determine  damages  for  the  con- 
struction of  a  drain.  From  a  Judgment  of 
the  circuit  court  awarding  damages  in  favor 
of  the  defendant  for  $25,  he  appeals.  Ap- 
peal dismissed  for  want  of  Jurisdiction,  and 
cause  transferred  to  Kansas  City  court  of 
appeals. 

J.  C.  Wilson  and  Hall  &  Hall,  for  appel- 
lant. Hugh  C.  Smith  and  Harber  &  Knight, 
tor  respondent 

OANTF,  J.  This  to  an  appeal  from  thei 
circuit  ootirt  of  Grundy  county.     The  pnn 


ceedlng  commenced  before  -a  Justice  of  the 
:peace,  and  had  for  its  purpose  the  ascertain- 
ment of  the  damages  defendant  would  suffler 
iby  tb«  digging  of  a  drain  throngh  his  land 
to  di'aln  plaintiff's  land  for  agricultural  /pur- 
poses  under  the  statute  known  as  chapter 
99,  art.  2,  of  the  Revision  of  189(9.  The 
Judgment  was  in  favor  of  defendant  for  $25, 
from  which  he  appeals.  After  a  careful  ex- 
'amlnation  we  are  of  opinion  this  court  has 
no  Jurisdiction.  Neither  the  character  of 
the  parties  nor  ithe  .amount  involved  con- 
fers Jurisdiction.  The  titie  to  real  estate  is 
not  Involved,  and  no  other  constitutional 
question  was  raised  in  the  circuit  court  or 
before  the  Justice  of  the  peace,  or  in  the 
bvlets  of  counsel  in  this  court  Because  we 
have  no  Jurisdiction,  it  is  directed  tlut  this 
cause  be  transferred  to  the  Kanaas  City 
court  of  appeals. 

SHERWOOD,   P.    J.,   and   BURGBSS,  J.. 

concur. 


-STATES  ex  rel.  BATBS,  CoHector^tf  Rcrenue, 
v.'SHAW. 

(Supreme  Court  of  Missouri,  Divlslod  No.  2. 
May  21,  1901.) 

BXSCUTORS     AND  .  ADMINISTRATORS  —  FINAL 

SETTLEMENT— PilAUD-NONPAT- 

HENT  OP  TAXES. 

Where  defendant  made  her  final  settlement 
as  administratrix  of  an  estate  in  November, 
1892,  and  subseqnentty  taxes  were  levied 
against  the  estate  which  could  not  have  been 
paid  prior  to  September,  1893,  a  bill  to  set  aside 
the  final  settlement  for  defendant's  fraud  In 
not  paying  the  taxes  was  properly  dismissed. 

Appeal  from  circuit  court  Jackson  county; 
J,  H.  Slover,  Judge. 

Bill  by  the  state,  on  the  relation  and  to 
the  use  of  George  W.  Bates,  as  collector  of 
revenue,  against  Nancy  A  Shaw.  From  a 
Judgment  dismissing  the  complaint  relator 
appeals.    Affirmed. 

A  bill  in  equity  w^  filed  in  this  case  to 
set  aside  a  final  settlement  made  by  defoid- 
ant  as  the  executrix  of  Samuel  S.  Shaw, 
deceased,  late  of  Lafayette  county,  In  this 
state.  The  charge  is  that  on  the  Ist  day 
of  June,  1802,  the  said  executrix  had  In  her 
bands  as  such  $17i950  belonging  to  the  es- 
tate of  her  deceased  husband,  which  was 
subject  to  taxation,'  and  the  same  was  duly 
assessed  for  the  taxes  of  1883,  and  said  as- 
sessment became  an  obligation  which  it  was 
the  duty  of  said  executrix  to  pay;  that  aft- 
erwards, on  November  16, 1802,  she  made  her 
final  settlement  -  and  was  discharged  with- 
out paying  the  taxes  for  the  year  1893,  al- 
though she  well  knew  said  estate  wa%  liable 
for  said  taxes.  The  defendant  denied  all 
concealment  and  fraud  in  making  or  procur- 
ing her  final  settlement  and  discharge,  aver- 
red that  it  was  made  tifter  f^ill  notice  thereof 
aa  required  by  law,  and  denied  the-said  al- 
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leged  tax  was  due  or  owing  when  she  made 
her  settlement.  On  the  hearing  the  circuit 
court  dismissed  the  bill  and  rendered  final 
Judgment  for  defendant,  and  the  collector 
appeals.  ' 

H.  0.  Wallace,  Jr.,  and  Wm.  Anil,  for  ap- 
pellant   Wm.  H.  Chiles,  for  respondent 

OAKTT,  J.  (after  stating  the  facts).  On 
the  trial  the  relator  ottereA  In  evidence  an  as- 
sessment list  pmiwrtlng  to  have  been  signed 
and  sworn  to  by  Nancy  A.  Shaw.  This  list 
was  offered  In  evidence,  and  relator  attempted 
to  show  by  the  deputy  assessor,  who  assessed 
the  towusblp  in  which  Odessa  is  situated, 
that  Mrs.  Shaw  signed  the  list;  but  he  ad- 
mitted he  did  not  know  her  signature,  and 
would  not  testify  to  It  On  the  contrary, 
Mrs.  Shaw  testified  It  was  not  her  signature, 
and  she  did  not  give  the  list  It  was  shown 
that  upon  due  notice  Mrs.  Shaw  made  her 
final  settlement  of  her  husband's  estate  In 
1892,  at  the  November  term  of  the  probate 
court  and  that  at  the  time  the  taxes  now 
sued  for  had  not  been  levied,  and  were  not 
levied  until  the  May  term,  1891,  of  the  coun- 
ty court  thereafter,  and  were  not  due,  so 
she  could  have  paid  them,  until  September 
1,  1893.  Not  only  was  there  no  evidence 
whatever  of  any  fraudulent  practice  in  the 
procuring  of  her  unal  settlement  without 
which,  of  course,  said  settlement  became  and 
was  a  final  Judgment  and  bar,  but  in  the 
light  of  this  evidence  there  could  have  been 
no  such  fraud.  As  no  tax  had  been  levied, 
nor  the  amount  of  it  ascertained,  or  at  that 
time  even  ascertainable,  and  when  subse- 
quently levied  could  not  have  been  paid  be- 
fore September  1,  1883,  it  is  utterly  prepos- 
terous to  charge  the  executrix  with  fraud  in 
making  her  settlement  as  the  law  required, 
because  she  did  not  keep  the  estate  open 
soldy  for  the  purpose  of  paying  taxes  on  It 
Carried  to  Its  logical  conclusion,  the  conten- 
tion of  the  collector  would  have  precluded 
the  final  settlement  of  the  estate  at  any 
time;  for,  if  she  slyiuld  have  kept  the  es- 
tate open  till  September,  1893,  another  assess- 
moit  would  have  been  due  on  the  Interven- 
ing 1st  day  of  June,  1893,  and  so  It  must 
have  continued  ad  infinitum.  The  law  is  set- 
tled In  this  state  that  the  fraud  which  will 
impeach  and  justify  setting  aside  a  final 
Judgment  Is  fraud  upon  the  court  In  the  pro- 
curing of  the  Judgment,  and  there  was  not 
A  scintilla  of  evidence  tending  to  prove  any 
such  fraud.  Hamilton  v.  McLean,  136  Mo. 
■ffiS,  41  S.  W.  224;  Bates  v.  Hamilton,  144 
Moi  1,  45  8.  W.  641;  Fears  v.  Riley,  148  Mo. 
56,  49  S.  W.  830;  Lewis  r.  WUliams,  64  Mo. 
200;  Murphy  v.  De  France,  106  Mo.  63,  15 
S.  W.  949,  16  S.  W.  861;  Oxley  Stave  Co.  v. 
Butler  Co.,  121  Mo.  614,  26  S.  W.  367.  The 
Judgm^it  of  the  circuit  court  is  affirmed. 

SHERWOOD,  P.  J.,  and  BURQESS,  J., 
concur. 


COOPER  V.  MALONBY  et  al. 
(Supreme  Court  of  Missouri,   Division  No.  2. 

May  21,  1901.) 

APPEAL— niLL   OP   EXCEPTIONS— SIGNATURE— 

DBPBCT— NEW  TRIAI^MOTION— VALIDITY. 

1.  Where  a  bill  of  exceptions  was  not  signed, 
a  signing  of  the  findings  of  fact  under  the  hand 
and  seal  of  the  judge,  three  months  before  the 
bill  of  exceptions  was  ready  to  file,  cannot  be 
considered  as  a  signing  of  the  bill,  and  hence 
did  not  cure  the  defect. 

2.  A  ertntement  written  in  the  transcript  after 
the  close  of  the  term,  that  defendant  filed  a 
bill  of  exceptions  signed  by  the  judge,  was  not 
sufficient  to  cure  a  defect  arising  from  the  ab- 
sence of  the  judge's  signature  to  the  bill. 

3.  Where  the  motion  for*  a  new  trial  was 
copied  in  the  record  subsequent  to  the  judge's 
signature  to  an  alleged  bill  of  exceptions,  and 
the  motion  was  not  referred  to  in  the  alleged 
bill,  it  was  not  incorporated  therein  and  could 
not  be  considered. 

Appeal  from  circuit  court,  Grundy  coun- 
ty; P.  0.  Stepp,  Judge. 

Action  by  H.  M.  Cooper  against  Joseph  B. 
Maloney  and  others.  From  a  Judgment  In 
favor  of  plalntltC,  defendants  appeal  Af- 
firmed. 

Irwin  &  Page,  J.  C.  Hughes,  and  J.  M. 
Swallow,  for  appellants.  Wattenbarger  & 
Bingham,  for  respondent 

SHERWOOD,  P.  J.  Ejectment  for  lands 
In  Sullivan  county.  Answer  filed  by  Susan 
Wright  In  nature  of  general  denial,  and 
also  alleging  that  her  name  is  Mary  Susan 
Maloney,  and  not  Susan  Wright  and  that 
she  Is  the  wife  of  Joseph  B.  Maloney. 
Joseph  B.  Maloney  In  his  answer  also  assert- 
ed that  Susan  Wright's  name  was  as  stated 
in  her  answer.  The  answer  also  ccmtalned 
a  general  denial,  as  well  as  an  equitable  de- 
fense. To  the  answer  of  Joseph  B.  Maloney 
plaintiff  filed  a  replication  containing  equita- 
ble matters  and  asking  for  affirmative  relief. 
The  cause  went  to  a  bearing,  with  the  result 
that  the  court  found  the  facts  In  issue  In 
favor  of  plaintiff  and  against  defendants,  and 
gave  Judgment  and  decree  for  plaintiff.  At 
the  end  of  the  finding  of  facts  aforesaid  ap- 
pears this  statement:  "Given  under  my 
hand  and  seal  this  27th  day  of  April,  1897. 
P.  0.  Stepp,  Judge  of  the  Circuit  Court  of 
Grundy  County  within  and  for  the  3rd  Judi- 
cial Circuit  of  Missouri.  [Seal.]"  This  sign- 
ing of  the  finding  of  facts  cannot  be  regarded 
as  a  signing  of  the  bill  of  exceptions,  and 
this  Is  apparent  for  more  reasons  than  one. 
Such  signature  Is  not  accompanied  by  the 
formula  which  usually  attends  a  Judge's  sig- 
nature when  subscribed  to  a  bill.  The  tran- 
script of  the  record,  subsequent  to  the  signing 
of  the  Judge's  name  aforesaid,  Is  in  these 
words:  "H.  M.  Cooper,  Plaintiff,  against  J.  B. 
Maloney  et  al..  Defendants.  Defendants  have 
until  and  during  the  first  day  of  August  1897, 
In  which  to  file  their  bill  of  exceptions.  And 
afterwards,  to  wit  on  the  27th  day  of  July, 
1887,  In  vacation  of  said  court  and  within 
the  time  allowed  the  defendants   by   this 
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court  In  which  to  file  their  bill  of  exceptions, 
the  following  further  proceedings  were  bad 
In  said  cause,  to  wit:  H.  M.  Cooper,  Plaln- 
tur,  against  Joseph  B.  Maloney  and  Susan 
Wright,  Defendants.  Defendants  file  their 
bill  of  exertions,  which  Is  signed  and  seal- 
ed by  the  Judge  of  this  court,  and  made  a 
part  of  the  records  In  this  cause."  The 
statement  in  the  transcript,  written  after 
the  close  of  the  term,  or  even  It  written  in 
the  record  proper,  could  not  supply  the  de- 
fect of  the  absence  of  the  judge's  signa- 
ture to  tne  bill  of  exceptions,  and  without 
sncb  signature  there  is  no  bill  of  exceptions. 
Darrah  v.  The  Llghtfoot,  17  Mo.  276;  Smith 
T.  Railroad  Co.,  55  Mo.  «01;  Garth  v.  Cald- 
well, 72  Mo.  622.  Furthermore  the  quota- 
tion from  the  transcript  shows  that  the  bill 
of  exceptions,  if  signed  at  all,  was  signed 
on  the  27th  day  of  July,  1887;  but  no  such 
signature  of  the  judge  of  that  date  appears, 
and  the  signature  of  the  Judge  heretofore 
copied  bears  date  the  27th  day  of  April, 
1897,  three  months  before  the  bill  of  excep- 
tions was  ready  to  be  signed.  Moreover, 
even  It  the  signature  of  the  Judge  aforesaid, 
of  date  April  27,  1897,  could  be  regarded 
as  signed  to  the  bill  of  exceptions,  still  de- 
fendants would  be  In  no  better  plight,  be- 
cause their  motion  for  a  new  trial  follows 
after  the  Judge's  signature,  is  consequently 
not  incori>orated  In  the  so-called  bill  of  ex- 
.ceptlons,  nor  Is  it  refeired  to  therein  and 
the  clerk  called  upon  to  copy  It  State  v. 
Grlffln,  98  Mo.  672,  12  S.  W.  358;  State  v. 
Campbell,  115  Mo.  391,  22  S.  W.  367.  For 
these  reasons,  there  being  no  bill  of  excep- 
tions, and,  If  there,  were,  no  valid  motion 
tor  a  new  trial,  only  the  record  proper  can 
be  considered;  and,  there  being  no  error  ap- 
parent In  that.  Judgment  affirmed.  All  con- 
cur. 


MUNHOB  et  al.  y.  CRAWFORD. 

(Supreme  Court  of  Missouri,   Division  No.  2. 
Mar  21,  1901.) 

mOHWAYS— OPENING  —  PROPERTY  OWNERS  — 
NOTICE  —  NECESSITY  —  VOID  ORDER  —  ROAD 
OVERSEER— INJUNCTION— PARTIES— APPEAL. 

1.  In  proceedings  for  injunction  against  a 
road  overseer,  where  the  legality  of  tne  order 
opening  the  road  is  qnestioned,  the  supreme 
court  to  the  proper  appellate  tribunal. 

2.  Where  a  county  court  ordered  a  road_  to 
be  opened  without  notice  to  interested  parties. 
Its  order  was  void,  and  conveyed  no  authority 
on  the  overseer  to  open  the  road;  and  hence 
injunction  would  lie  to  restrain  the  overseer 
from  tearing  dowa  and  removing  a  fence  in 
obedience  to  the  county  court's  order. 

3.  Where  the  objection  of  want  of  necessary 
parties  was  not  taken  in  tlie  trial  court.  It  will 
not  be  considered  on  appeal. 

Appeal  from  circuit  court,  Adair  county; 
Andrew  Ellison,  Judge. 

Injunction  by  M.  S.  Munroe  and  others 
against  William  Crawford.  From  a  judg- 
ment   for    plaintiffs,     defendant    appeals. 


Transferred  from  the  Kansas  City  court  of 
appeals.    Affirmed. 

J.  C.  Storm  and  J.  A.  Oooley,  for  appellant 
H.  F.  Millan,  for  respondents. 

BURGESS,  J.  This  case  was  transferred 
to  this  court  by  the  Kansas  City  court  of  ap- 
peals upon  the  ground  of  the  title  to  real 
estate  being  involved,  hence  not  within  tlio 
Jurisdiction  of  that  court.  The  proceeding 
is  to  enjoin  defendant  who  was  at  the  time 
road  overseer  of  road  district  No.  8,  In  Wil- 
son township,  Adair  county,  the  district  in 
which  the  road  In  question  is  located,  from 
opening  a  road  through  plaintiffs'  lands  in 
pursuance  of  an  order  of  the  county  court  of 
that  county,  made  on  the  12th  day  of  Oc- 
tober, 1897,  upon  the  ground  that  the  order 
was  made  without  notice  to  the  parties  in 
Interest,  and  was  therefore  null  and  void,  and 
the  insolvency  of  the  defendant.  The  court, 
after  hearing  the  case,  made  the  tempora.'y 
injunction  which  had  theretofore  been  grant- 
ed perpetual,  and  rendered  Judgment  against 
defendant  for  costs.  The  pivotal  question 
in  this  case,  in  so  tar  as  the  Jurisdiction  of 
this  court  of  this  appeal  is  concerned,  grows 
out  of  the  alleged  want  of  jurisdiction  of  the 
county  court  of  Adair  county  to  make  the 
order  opening  the  road;  tor  If,  as  alleged, 
the  order  was  made  without  notice  to  the 
parties  Interested,  it  was  void  as  to  them. 
In  Bauble  v.  Ossman,  142  Ma  499,  44  S.  W. 
338,  it  was  ruled  that  the  supreme  court  in 
a  proceeding  involving  the  legality  of  a  pro- 
ceeding to  condemn  land  tor  a  public  TOA'i, 
is  the  proper  appellate  court  since  the  title 
to  land  is  involved.  The  same  rule  is  announ- 
ced in  Baker  v.  Squire,  143  Mo.  92,  44  S.  W. 
792,  in  which  Bauble's  Case  is  cited  with  ap- 
proval. Under  these  adjudications,  our  con- 
clusion is  that  this  court  has  jurisdiction  of 
the  appeal. 

But  as  no  bill  of  exceptions  was  filed  In 
the  case,  there  is  nothing  before  us  to  re- 
view, save  and  except  the  record  proper,  and 
In  that  regard  defendant  asserts  that  the  pe- 
tition does  not  state  a  cause  of  action,  in  that 
Injunction  will  not  He  to  restrain  a  road  over- 
seer fronl  tearing  down  and  removing  a  fence 
In  obedience  to  a  lawful  order  of  the  county 
court.  Railroad  Co.  v.  Maddox,  92  Mo.  469, 
4  S.  W.  417.  There  can  be  no  doubt  as  to 
the  correctness  of  this  contention ;  but  in  the 
case  at  bar  the  petition  alleges  that  the  order 
of  the  county  court  ordering  the  road  to  be 
opened  was  made  without  notice  to  the  plalu- 
tiffs,  and  therefore  the  court  was  without  Ju- 
risdiction of  the  parties,  and  the  order  abso- 
lutely void,  hence  conferred  no  authority 
whatever  upon  the  overseer  to  open  the  road. 
It  was  not,  therefore,  a  lawful  order. 

It  is  also  claimed  that  the  petition  does 
not  state  a  cause  of  action,  because  the  coun- 
ty court  Judges  of  Adair  county  are  not  made 
parties  defendant;  but  no  such  objection 
can  be  urged  against  the  petition  for  the  first 
time  in  this  court    It  is  clearly  good  as  to 
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tha  defendant,  and,  If  there  were  oth«r  nec- 
essary parties,  It  should  have  been  brought 
to  the  attention  of  the  court  below  either 
by  demurrer  or  answer,  and,  as  this  was  not 
done,  it  cannot  be  considered  on  this  ap- 
Pjsal.  For  th^se  considerations,  the  Judg- 
ment 1b  affirmed. 

SHERWOOD,  P.  J,  and  GANTT,  J.,  con- 
cur. 


KAVANAUGH  et  al.  ▼.  ATCHISON,  T.  &  S. 

F.  RT.  CO. 

(Supreme  Court  of  Missouri,   Division  No.  2. 

May  21,  1901.) 

RAILROADS— FENCE— OPEN  GATES— NOTICE— 
CONSTRUCTION— KILLING  OF  STOCK. 
Under  Rev.  St.  1889,  §  2611,  requiring  rail- 
road companies  to  erect  and  mointaia  lawful 
fences  with  openings  and  gates  therein  at  all 
necessary  farm  crossings,  under  the  penalty 
of  double  damages  for  injuries  to  stock  arising  ; 
from  failure  to  maintain  such  fences,  etc.,  a 
railroad  company  was  not  liable  for  killing 
stock  which  had  come  on  the  track  through 
a  properly  constructed  sliding  gate  carelessly 
left  open  by  some  unknown  person  without  the 
actual  or  imputable  knowledge  or  notice  of  the 
company. 

Appeal  frMn  circuit  •  court,  Knox  county; 
E.  R.  McKee,  Judge. 

Action  by  Dennis  Kavanaugh  and  others  i 
against  the  Atchison,  Topeka  &  Santa  F6  ' 
Railway  Company.    From  a  Judgment  for 
plaintiffs,    defendant   appeals.    Transferred 
from  the  St  Louis  court  of  appeals  on  dis- 
senting opinion.    Reversed. 

Lathrop,  Morrow,  Fox  &  Moore  and  L.  F. 
Oottey,  for  appellant  G.  R.  Balthi-ope  and 
M.  P.  Baltbrope,  for  respondents. 

SHERWOOD,  J.  This  cause,  reported  In 
75  Mo.  App.  78,  has  been  certified  to  this 
court  from  the  St  Louis  court  of  appeals 
on  the  dissent  of  Bland,  P.  J.,  who  dissent- 
ed  on  the  ground  that  the  decision  is  In  con- 
flict with  Harrington  t.  Railroad  Co.,  71 
Mo.  3S4,  and  other  cases.  This  action  is 
brought  to  recover  double  damages  because 
four  inllch  cows  of  plaintiffs  were  killed, 
and  two  crippled,  on  defendant's  railroad 
track,  by  an  engine,  about  7  o'clock  on  the 
morning  of  September  15,  1887,  having  pass- 
ed through  an  open  gate  which  led  from 
plaintiifs'  bam  lot  on  the  north  side  of  the 
railroad  track  across  such  track  to  another 
gate  which  led  into  plaintiffs'  pasture  on 
the  south  side  of  such  track.  At  this  point 
a  farm  crossing  had  been  constructed  by  de- 
fendant company  In  1887,  and  since  that 
time  it  had  maintained  the  same  at  that 
point,  as  well  as  the  two  gates  aforesaid. 
7bese  gates  were  what  is  known  as  "sliding 
gates";  that  Is,  gates  hung  at  one  end  on 
wooden  cleats  nailed  to  double  posts,  and 
at  the  other  end  fastened  to  a  post  by  hooks 
and  staples.  About  6  o'clock  on  the  after- 
noon of  September  14,  1897,  Dennis  Kava- 


naugb,  one  of  the  plaintiffs,  drove  tiiejr 
milch  cows  over  this  crossing  .from  the  pas- 
ture into  the  bam  lot  He  testified  that  he 
securely  fastened  both  gates. 

This  action  is  grounded  on  section  2611. 
Rev.  St  1888,  the  pcovislous  of  which  are 
as  foUows:  "Every  railroad  corporation 
formed  or  to  be  formed  In  this  state,  and 
every  corporation  to  be  formed  under  this  - 
article,  or  any  railroad  corporation  running 
or  operating  any  railroad  In  this  state,  shall 
erect  and  maintain  lawful  fraces  on  the 
sides  of  the  road  where  the  same  passes 
through,  along  or  adj<rining  inclosed  or  cul- 
tivated fields  or  unlndosed  lands,  with  op«i- 
lugs  and  gates  therein,  to  be  hung  and  have 
latches  or  hooks,  so  that  they  may  be  easily 
opened  and  shut,  at  all  necessary  farm 
crossings  of  the  road,  for  the  use  of  the  pro- 
prietors or  owners  of  the  land  adjoining 
such  railroad  •  •  •  and  until  openings, 
gates,"  etc.  "*  •  •  as  aforesaid  shall  be 
made  and  maintained,  such  corporation  shall 
be  liable  in  double  the  amount  of  all  dam- 
ages which  shall  be  done  by  its  agents,  en- 
gines or  cars  to  horses,  catUe,  mules  or 
other  animals  on  said  road."  The  plaintiffs 
alleged  In  their  petition  a  violation  of  the 
foregoing  section  of  the  statute,  in  that  de- 
fendant had  failed  to  construct  and  main- 
tain statutory  gates  at  the  crossing,  and 
that  by  reason  thereof  the  plaintiffs'  cows 
escaped  upon  the  railroad  track.  There  is 
no  satisfactory  evidence  as  to  how  the  gate 
was  opened.  One  of  the  plaintiffs  gave  It 
as  his  opinion  that  it  could  not  have  been 
opened  by  the  action  of  the  wind  or  by 
stock  robbing  against  it,  and  that  some  one 
must  have  passed  through  during  the  night 
or  early  morning  and  left  it  open.  There 
was  evidence  that  the  crossing  was  used 
by  persons  living  in  the  neighborhood,  and 
also  that  the  section  men  at  work  on  de- 
fendant's road  and  tramps  passing  along  the 
railroad  were  in  the  habit  of  going  through 
the  gates.  There  was  also  evidence  that  tU-i 
gates  were  very  heavy  and  were  hard  to 
open  and  shut  But  the  testimony  of  the 
testifying  plaintiff,  who  lived  on  the  prem- 
ises, and  was,  it  seems.  In  the  daily  habit  of 
using  the  gates,  was  that  be  could  lift  the 
gate  in  question  with  his  right  hand  aii'l 
walk  right  around  with  It;  and,  in  response 
to  a  question  whether  a  strong  boy  could  not 
lift  the  gate  around,  he  replied:  "A  pretty 
good  boy,  I  guess  maybe  he  could."  There- 
upon, without  Introducing  any  testimony  on  . 
Its  own  behalf,  defendant  company  asked  an  . 
instruction  in  the  nature  of  a  demurrer  to ' 
that  offered  by  plaintiffs,  which  instraction 
the  court  refused  to  give.  The  Jury  brought 
in  a  verdict  in  favor  of  plaintiffs  for  $220 
itfilch  the  court,  on  motion,  doubled. 

It  Is  unnecessary  to  consider  the  instruc- 
tions asked  and  given  on  part,  of  plaintiffs, 
as  this  case  Is  controlled  by  oth&e  points. 
In  Harrington  v.  Railroad  Co.,  supra,  it  was  ■ 
determined  by  this  court    that  if  the  pro- 
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pttetor  of  tbe  land  at  the  farm  crossing  was 
saUafled  •witii  a  sliding  Kate,  sueh  as  that 
deaorfted  In  this  record,  except  that  the  lat- 
ter Is  fastened  with  a.  hook  and  staples,  while 
tbe  former  waa<  not,  no  one  else  had  the 
right  to>  complain,  altbouglt  It  was  not  as 
convenient  Ux  the-  owner  aa  thoogb  hun^ 
with  htogea  and  fastened  with  a.  lateh.  And 
la  that  case  It  was  further  determined  that 
In  snch  clrcumstanoes  the  railroad  company 
was  not  liable  beeanae  some  one,  without 
the  knowledge  of  the  company,  left  the  slid- 
ing gate  open,  thnough  which  the  animals 
escaped  npon  tte  track.  So,  also,  In  Fitter- 
ling's  Case,  79  Mo.  604,  it  was  ruled  that  no 
recovery  could  be  had  against  a  railropd 
company  because  of  live  stock  going  upon 
tbe  track  throngh  a  defective  gate  and  get- 
ting killed,  wlthont  showing  knowledge  or 
notice  to  the  company  of  snch  defect.  Tbe 
same  view  of  the  necessity  of  notice,  ei- 
ther actaal  or  imputed,  of  the  defect  or  In- 
snfflciency  of  such  farm-crossing  gate  or 
fences  has  been  repeatedly  and  uniformly 
held  by  this  court  Clardy  v.  Railway  Co., 
78  Mo.  576;  Case  v.  Ballroad  Co.,  75  Mo.  668; 
Biuicker  v.  Railroad  Co.,  83  Mo.  660;  Rid- 
enore  v.  Railway  Co.,  81  Mo.  227;  Laney  v. 
Railroad  Co.,  83  Mo.  466.  All  these  cases 
teach  the  doctrine— a  doctrine  accordant  with 
reason  and  self-evident  Justice— that  al- 
though It  is  the  duty  of  'a  railroad  company, 
tmder  the  statute,  to  consti-uct  and  main- 
tain suitable  fences  along  tbe  line  of  its  road, 
and  gates  at  farm  crossings,  yet  it  is  not 
the  Insurer  of  the  sufficiency  of  fences  and 
gates  at  all  times,  but  it  should  exercise  a 
suitable  degre«  of  care  to  keep  such  fences 
and  gates  In  the  same  substantial  condition 
as  when  at  first  properly  constructed,  but 
that  if  a  defect  should  occur  in  .either,  o'. 
which  such  company  should  not  have  actual 
notice,  or  which  defect  should  not  exist  for 
such  a  leng^th  of  time  as,  In  contemplation  of 
law,  to  impute  notice  to  the  company,  then 
such  company  would  net  be  liable.  Tb»e  is 
nothing  in  this  record  to  indicate  on  tbe 
part  of  this  defendant  either  actual  notlc*; 
of  the  gate  being  open  or  sufficient  time 
dapslBg  after  the  gate  was  left  open  to  Im- 
pute notice  to  defendant  of  that  fact  At 
the  very  furthest  only  a  few  hours  cot]1<I 
have  elapsed  from  the  time  the  gate  was 
opened  and  left  open  by  some  unknown  per- 
son until  it  was  discovered  to  be  open  the 
next  morning.  This  length  of  time  was  not 
sufflclmt  to  impute  notice  to  defendant; 
hence  no  liability  accrued  to  defendant  on 
that  score.  The  rule  of  law  as  to  actual 
knowledge  or  impnted  notice  of  a  defect  ei- 
isting  applies  as  well  to  railroad  corporations 
as  It  does  to  municipal  and  all  other  cor- 
porations. Given  the  exl8t«ice  of  a  defect 
requiring  repair,  liability  for  such  defect  con- 
tinuing to  exist  does  not  result,  except  upon 
one  of  two  conditions:  Blther  actual  notice 
of  the  defect  or  lapse  of  time  after  the  de- 
fect happens  sufficient  to  cause  the  law  to 


imply  constructive  notice  of  such  defect. 
Except  under  such  alternate  conditions,  lia- 
bility does  not  arise.  See  authorities  supra, 
and  Gannon  v.  Gaslight  Co.,  146  Mo.,  loc  ctt 
542,  543,  550,  46  S.  W.  068,  47  S.  W.  907,  48 
L.  R.  A  505.  So  long  as  the  gate  remained 
shut  and  fastened,  tbe  gate  was  sufficient 
and  plaintifCs'  cows  were  secure.  But  when 
tbe  gate  was  left  open  In  manner  as  afore- 
said, then  it  became  wholly  immaterial 
wliether  or  not  the  gate  was  so  constructed 
as  to  be  "easily  opened  and  shut"  because, 
being  left  open,  the  method  of  Its  construc- 
tion was  not,  and  could  not  be,  tbe  prox- 
imate cause  of  the  injury.  The  opening  was 
that  cause.  For  tbe  reason  that  this  record 
shows  that  plaintiffs  have  no  ground  of  ac- 
tion, the  Judgment  will  be  reversed,  and  tke 
cause  remanded  to  the.  St.  Louis  court  of 
i^tpeals,  with  directions  to  proceed  as  herein 
indicated.    All  cMicur. 


TAYLOR  V.  KANSAS  CITY,  P.  &  G.  R.  CO. 

et  al. 

(Supreme   Court  of  Missouri,   Division   No.   2. 

May  21,  1901.) 

BJECTMENT— NEW    TRIAL— DISCRETION    OP 

TRIAL  COURT. 

1.  Where  at  the  close  of  plaintiff's  evidence 
the  court  directed  judgmont  for  defendaats, 
and  afterwards,  on  plaintiff's  motion,  stating 
throe  Brouiids,  set  aside  the  judgment  and 
granted  a  new  trial,  but  did  not  state  in  the 
order  on  what  grounds  it  was  granted,  as  re- 
quired by  Kev.  St.  1889,  §  2241,  it  should  be 
held  that  the  new  trial  was  granted  on  the 
ground  of  the  ingufficiency  of  the  evidence  to 
support  the  judgment,  where  the  groonds  as- 
signed in  the  motion  all  go  to  that  point. 

2.  Where,  in  ejectment  against  a  railroad 
company,  the  trial  court  sets  aside  its  judg- 
ment and  grants  a  new  trial  on  the  ground 
of  tbe  insufficiency  of  the  evidence  to  sustain 
the  judgment,  and  the  evidence  is  such  that 
the  court  might  Cnd  for  either  party,  the  order 
granting  the  new  trial  should  be  affirmed,  since 
80^  orders  are  largely  discretionary,  and  the 
supreme  court  will  not  interfere  with  such  dis- 
cretion unless  it  is  shown  to  have  been  un- 
wisely exercised. 

Appeal  from  circuit  court,  Jasper  county; 
J.  V.  Perkins,  Judge. 

Action  by  John  H.  Taylor  agaisst  tbe 
Kansas  City,  Pittsburg  &  Gulf  Railroad  Com- 
pany and  the  Kansas  City,  Ft  Smith  & 
Southern  Railway  Companjr.  From  an  order 
of  the  trial  court  setting  adde  Its  finding 
and  Judgment  for  defendants  and  granting 
a  new  trial,  defendants  appeal.    Affirmed. 

Edw.  J.  Wbite,  for  appellants.  L.  P.  Oun- 
ningliam  and  Thos.  Dolan,  for  respondent 

BUROi:SS,  J.  This  is  an  appeal  from  an 
order  of  the  trial  court  setting  aside  Its 
finding  and  Judgment  In  favor  of  defendants 
and  granting  plaintiff  a  new  trial.  Tbe  ac- 
tion is  ejectment  for  the  possession  of  a  lot 
200  feet  square,  described  as  lot  T  In  the 
Joplin  Mining  &  Smelting  Company's  addi- 
tion to  Joplin,  Mo.    The  action  waa  original- 
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ly  against  the  defendant  Kansas  City,  Pitts- 
burg &  Gulf  Railroad  Clompany  alone,  but 
afterrrards,  upon  motion  of  the  defendant 
the  KanBHB  City,  Ft  Smith  &  Sontbem  Rall- 
'way  Company,  It  was  made  defendant.  The 
petition  is  in  the  usual  form.  The  answer, 
leaving  off  the.  formal  parts,  is  as  follows: 
"Defendants  admit  that  the  roadbed  of  the 
Kansas  City,  Pittsburg  &  Gulf  Railroad  Com- 
pany is  constructed  across  a  portion  of  the 
lot  and  tract  of  land  described  in  plaintiff's 
petition,  but  deny  that  it  was  constructed  at 
the  date  set  forth  in  the  petition,  or  that  it 
was  constructed  wrongfully,  or  that  It  was 
constructed  by  the  defendant  Kansas  City, 
Pittsburg  &  Gulf  Railroad  Company  at  all, 
but  defendants  state  that  each  and  every 
one  of  said  allegations  are  false;  that  in 
truth  and  in  fact  s^id  roadbed  was  built 
and  constructed  during  the  month  of  May, 
1880;  that  It  was  built  and  constructed  by 
the  defendant  Kansas  City,  Ft  Smith  & 
Southern  Railway  Co.,  a  Missouri  corpora- 
tion, and  sold  and  delivered  to  the  defendant 
Kansas  City,  Pittsburg  &  Gulf  Railroad  Co.. 
as  a  portion  of  the  line  of  road  of  said  first- 
named  company,  on  the  3d  day  of  May, 
1803;  that  said  roadbed  at  the  place  afore- 
said (1.  e.  la,  upon,  and  across  the  lot  and 
tract  of  land  in  the  plaintiff's  petition  de- 
scribed) was  built  and  constructed  by  said 
Kansas  City,  Ft  Smith  &  Southern  Railway 
Company  by  and  with  the  permission  and  con- 
sent of  the  plaintiff's  grantor,  and  by  and  with 
the  consent  and  permission  of  the  plaintiff 
himself,  who,  as  president  of  the  JopUn  Min- 
ing &  Smelting  Company,  a  corporation,  on 
December  10, 1891,  conveyed  said  lot  to  him- 
self, previous  to  that  date  having  offered  In- 
ducements and  invitations  to  the  said  Kansas 
City,  Ft  Smith  &  Southern  Railway  Compa- 
ny to  build  and  construct  its  said  roadbed 
where  the  same  is  now  located,  in,  upon,  and 
across  said  lot  and  tract  of  land  In  the  plain- 
tiff's petition  described.  Defendants  deny 
that  at  the  date  of  the  original  entry  and  con- 
struction of  said  roadbed  at  the  place  afore- 
said the  plaintiff  was  the  owner  of,  or  enti- 
tled to  the  possession  of,  said  lot  in  his  peti- 
tion described,  but  state  that  at  such  time  the 
Joplln  Mining  &  Smelting  Company  was  the 
owner  of  and  in  possession  of  said  lot,  and 
the  plaintiff  was,  tlie  president  and  chief 
officer  of  said  company;  that  said  Joplln 
Mining  &  Smelting  Company,  and  the  plain- 
tiff,'as  president  thereof,  allowed,  permitted, 
and  consented  to  the  entry  of  said  Kansas 
City,  Ft  Smith  &  Southern  Railway  Compa- 
ny In  and  upon  said  lot  for  the  construction 
of  its  roadbed  thereon,  and  conceded,  grant- 
ed, and  donated  the  right  of  way  tot  it  to 
construct  its  said  roadbed  thereon,  know- 
ingly permitting  the  construction  thereof  at 
great  cost  and  expense  to  the  said  defend- 
ant without  objection  or  hindrance;  that 
after  the  construction  of  said  roadbed,  so 
permitted  and  acquiesced  in  by  the  plaintiff 
and  his  said  grantor,  neither  the  plaintiff 


nor  his  said  grantor  in  any  way  denied  or 
forbade  said  defendant  from  the  use  and 
occupation  of  the  said  right  of  way  for  the 
purposes  of  its  said  roadbed  until  the  in- 
stitution of  the  present  action,  nor  did  they, 
or  either  of  them,  in  any  way  during  sncb 
time  object  disapprove  of,  protest  or  re- 
sist the  use  and  occupation  thereof  by  said 
defendant  or  either  of  said  defendants,  but 
on  the  other  hand,  both  the  original  con- 
struction and  the  subsequent  use  and  oc- 
cupation of  said  roadbed  was  knowingly  per- 
mitted and  acquiesced  in  by  both  the  plain- 
tiff and  bis  said  grantors;  that  since  the  Ist 
day  of  May,  1889,  the  said  Kansas  City,  Ft 
Smjth  &  Sontbem  Railway  Company  and 
the  Kansas  City,  Pittsburg  &  Gulf  Railroad 
Company,  as  Its  successor,  have  continued  to 
run  their  trains  in,  upon,  and  over  the  right 
of  way  across  said  lot  in  the  plaintiff's  pe- 
tition described  without  hindrance  from  the 
plaintiff  or  his  said  grantor;  that  by  reason  of 
the  conduct  of  the  plaintiff  and  said  grantor 
the  Kansas  City,  Ft  Smith  &  Southern  Rail- 
way Company  was  Induced  to  make  the  ex- 
penditures necessary  to  construct  its  roadbed 
in  and  upon  said  lot  and  tract  in  the  plain- 
tiff's petition  described,  connecting  Its  line 
of  road  from  Joplln,  Missouri,  to  Sulphur 
Springs,  Arkansas,  at  an  expense  of  over 
$1,000,000,  and  since  the  sale  and  delivery 
of  said  road  by  said  defendant  to  the  de- 
fendant Kansas  City,  Pittsburg  &  Gulf  Rail- 
road Company  it  has,  in  turn,  been  induced 
to  make  expenditures  and  outlays  in  and 
upon  said  lot  and  to  use  said  roadbed  over 
said  lot  all  of  which  was  knowingly  permit- 
ted and  acquiesced  in  by  the  plaintiff,  by  all 
of  which  he  Is  estopped  to  claim  the  posses- 
sion of  the  said  lot  or  the  portion  thereof 
on  which. the  defendants'  roadbed  is  con- 
structed." Plaintiff,  by  replication,  denied 
all  new  matter  set  up  In  defendants'  answer. 
The  case  was  tried  by  the  court  a  Jory  be- 
ing waived. 

The  plaintiff  showed  a  regulai:  chain  of 
title  In  himself  to  the  lot  in  question.  De- 
fendant's roadbed  was  constructed  across  the 
southwest  corner  of  said  lot  In  November. 
1889,  at  which  tUne  the  40-acre  tract  of 
which  it  Is  part  was  owned  by  the  Joplin 
Mining  &  Smelting  Company,  a  corporation 
of  which  plaintiff  was  the  president  The 
lot  was  not  deeded  to  him  by  the  corporation 
until  December,  1891,  two  years  after  de- 
fendant's roadbed  was  built  across  It  and 
since  then  its  trains  have  been  passing  dally 
across  this  corner  of  the  lot  Plaintiff  did 
not  reside  In  Joplin  in  1880,  but  for  25  years 
next  preceding  that  time  be  had  been  there 
each  year  repeatedly,  and  knew  "in  a  gen- 
eral way,  as  president  of  said  corporation, 
the  location  of  defendant's  roadbed,  but  that 
company  did  not  know  the  railroad  was  lo- 
cated or  built  across  said  lot  It  had  no 
means  of  knowledge,  except  through  the 
plaintiff,  and  he  testified  In  his  cross-exam- 
ination as  a  witness  that  neither  be  nor  the 
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Joplln  Mining  &  Smelting  Company  knew  of 
the  railroad  being  built  across  lot  T,  and  did 
not  for  a  year  or  more  afterwards;  tbat  It 
never  gave  any  consent  for  such  purpose." 
After  plaintiff  purchased  the  lot,  In  Decem- 
ber, 1881,  C<^.  North,  who  W4s  attorney  and 
right  of  way  agent  for  the  railroad  com- 
pany, went  to  the  plaintiff  to  talk  about 
baying  the  right  of  way  In  question;  agreed 
to  prepare  deed,  pay  $100,  and  send  deed 
and  money  to  him,  the  deed  to  be  executed 
and  returned.  And,  besides,  negotiations 
were  going  on  between  plaintiff  and  the  rail- 
road company,  directly,  as  late  as  Feb- 
mary,  1897,  within  three  months  before  the 
commencement  of  this  suit,  loolcing  to  set- 
tling for  this  right  of  way.  Correspondence 
to  this  end  was  had,  and  an  annual  pass  for 
plaintiff  and  his  wife  was  at  last  to  be  the 
consideration,  which  neyer  came.  After  the 
main  traclc  was  laid  across  the  lot,  the  de- 
fendant was  putting  in  a  side  trade  on  lot 
T.  As  soon  as  plaintiff  discovered  this,  he 
objected  and  ordered  them  to  stop  work. 
At  the  conclusion  of  the  evidence  adduced 
by  plaintiff,  defendants  interposed  a  demur- 
rer thereto,  which  was  sustained,  and  Judg- 
ment rendered  for  defendants.  Plaintiff  in 
doe  time  thereafter  presented  his  motion  for 
a  new  trial,  upon  the  following  grounds: 
First,  the  court  erred  In  sustaining  the  de- 
murrer interposed  by  defendants  at  the  close 
of  plaintiff's  case;  second,  the  evidence  of- 
fered and  submitted  bj^  plaintiff  was  ample 
and  sufficient  to  authorize  and  entitle  the 
plaintiff  to  a  finding  upon  the  Issues,  and 
Judgment  in  his  favor  against  the  defend- 
ants; third,  the  finding  on  the  Issues  and 
Judgment  should  have  been  In  favor  of  the 
plaintiff  and  against  the  defendant.  The 
motion  was  sustained,  and  defendants  duly 
excepted. 

The  order  granting  the  new  trial  does 
not  specify.  In  so  far  as  the  record  shows, 
upon  what  ground  or  grounds  it  was  granted, 
as  required  by  section  2241,  Rev.  St  1888; 
but,  as  the  grounds  assigned  in  the  motion 
all  go  to  the  insufficiency  of  the  evidence  to 
support  the  finding  and  Judgment  of  the 
court.  It  must  be  held  that  the  new  trial 
was  granted  upon  that  ground.  In  granting 
new  trials  courts  have  large  discretionary 
powers,  and  especially  when  upon  the  weight 
of  the  evidence;  and  the  supreme  court  will 
not  interfere  with  such  discretion,  unless  it 
be  made  to  appear  that  It  was  imwisely  ex- 
ercised. Now,  under  the  evidence,  we  think 
the  finding  of  the  court  might  have  been  ei- 
ther for  the  plaintiff  or  defendants;  and,  if 
it  was  of  the  opinion  when  the  motion  for  a 
new  trial  was  presented  tbat  its  finding  on 
the  merits  of  the  case  was  against  the  evi- 
dence, it  was  not  only  Its  province,  but  it 
was  its  plain  duty,  to  do  as  it  did,— set  aside 
Its  finding  and  grant  a  new  trial.  Bank  v. 
Wood,  124  Mo.  72,  27  8.  W.  654.  In  the 
case  of  McKay  v.  Underwood,  47  Mo.  187, 
it  was  said  that  the  granting  a  new  trial 


for  the  reason  that  the  verdict  is  against 
the  weight  of  the  evidence  rests  peculiarly 
with  the  Judge  presiding  at  the  trial.  The 
game  rule  Is  announced  In  Baughman  v. 
Fulton,  139  Mo.  557,  41  8.  W.  216;  Bank  v. 
Armstrong,  92  Mo.  266,  4  8.  W.  720;  Blde- 
mlUer  v.  Kump,  01  Mo.  342;  Cook  v.  Rail- 
road Co.,  66  Mo.  384;  Held  v.  Insurance  Co., 
58  Mo.  429.    The  Judgment  Is  affirmed. 

SHKRWOOD.  P.  J.,  and  GANTT,  J„  con- 
cur 


ROUSH  V.  CUNNINGHAM  et  aL 

(Supreme  Court  of  Misaonri,   Division  No.  2. 
May  21,  1901.) 

BILLS    OP    EXCEPTIONS— TIME    FOR    FILINa— 
RECORD  ENTRY— FAILURE— APPEAL. 

Where  leave  to  file  a  bill  of  exceptions  was 
extended  "until  and  during;  the  June  term  of 
1898,"  and  the  bill  was  handed  to  the  clerk 
within  the  time,  and  marked  "Filed"  by  him, 
but  he  failed  to  make  any  record  entry  show- 
ing snch  filing,  the  bill  coastituted  no  part  of 
the  record,  and  hence  would  not  be  considered 
on  appeal. 

Appeal  from  circuit  court,  TJnn  county; 
W.  W.  Rucker,  Judge. 

Suit  by  Cora  A.  Roush  against  John  W. 
Cunningham  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

A  suit  in  equity  was  commenced  by  plain- 
tiff in  the  Linn  circuit  court  on  May  2,  1895, 
whereby  plaintiff  sought  to  have  a  decree 
of  specific  performance  of  an  alleged  con- 
tract by  Jacob  Cunningham  with  the  mother 
of  plaintiff  to  adopt  plaintiff  as  his  child,  and 
leave  her  his  property  at  bis  death,  ren- 
dered In  her  favor.  The  answer  of  the  de- 
fendants, the  heirs  at  law  of  said  Cunning- 
ham, denied  all  the  allegations  of  the  bill. 
On  a  trial  in  the  circuit  court  the  finding  and 
Judgment  was  for  the  defendants,  and  plain- 
tiff appeals. 

A.  W.  MuIIins,  for  appellant  E.  R.  Ste- 
phens, O.  R.  Balthrope,  and  Cbas.  A.  Loomls, 
for  respondents. 

GANTT,  J.  1.  It  Is  Insisted  by  the  defend- 
ants that  the  bill  of  exceptions  Incorporated 
In  the  transcript  sent  to  this  court  is  no  part 
of  the  record,  because  the  same  was  not  filed 
in  the  circuit  court  at  the  June  term,  1898. 
The  abstracts  and  briefs  were  due  at  the  Oc- 
tober term,  1900,  of  this  .court,  for  the  Janu- 
ary call,  1901.  The  plaintiff  and  appellant 
served  defendant's  counsel  with  her  abstract 
on  the  3d  day  of  December,  1900,  and  filed 
the  same  in  this  court  December  8,  1900. 
On  December  18,  1900,  the  defendants  chal- 
lenged the  correctness  of  plaintiff's  abstract 
by  written  objections  filed  In  this  court. 
They  specified  that  the  recital  In  the  abstract 
that  "plaintiff,  within  the  time  given  by  the 
court  at  the  June  term,  1898,  duly  filed  her 
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bill  o£  exceptions  In  said  cause,"  was  untrue, 
and  asked  for  a  rule  on  the  circuit  clerk  for 
a  certified  copy  oC  all  that  part  of  the  record 
of  the.  circuit  court  pertaining,  to  the  exten- 
sion at  time  granted  plaintiff  to  file  her  bill 
of  exoeptloins  and  all  that  part  of  the  record 
pertaining  to  or  in  any  vray  sliowiug  -vrhetbbr 
said  bill  of  exceptions  was  ever  filed,  or  not, 
and  when  the  same  was  filed.  The  rule  was 
issued  as  prayed,  and  in  his  return  the  clerk 
returns  and  certlSes  that  the  circuit  court  of 
Linn  county  "conTcned  at  a  regular  term  of 
court  on  Monday,  June  6, 1898,  and  continued 
in  regular  session  until  tjie  15th  day  of  June, 
18d8,  and  that  during  said  session  of  said 
term  the  bill  of  exceptions  "was  not  filed  of 
record'  in  said  court.  Nor  was  any  record  en- 
try showing  the  filing  of  said  bill  of  excep- 
tions made  in  said  court  during  said  June 
term  of  said  court,  or  on  any  other  day."  In 
a  supplemental  certiflcate  procured  and  filed 
by  plaintiff  he  further  certifies  that  on  the 
10th  day  of  June,  1898,  the  plaintifrs  attorney 
handed  him  a  bill  of  exceptions  in  said  cause, 
which  had  been  signed  by  Judge  Ruclcer,  the 
Judge  of  said  court,  and  requested  him  to  file 
the  same;  that  thereupon  he  filed  the  same, 
and  stamped  thereon  the  words,  "Filed  at 
Linneus,  June  10th,  1898,"  and  signed  his 
name,  "Joe  A-  Neal,  Clerk;"  and  the  said 
bill  of  exceptions  has  since  remained  with  the 
files  of  said  cause  in  his  office.  Upon  these 
facts  the  question  arises,  can  the  said  bill  of 
exceptions  be  considered  as  a  part  of  the  rec- 
ord? The  leave  extending  the  time  for  filing 
the  bill  of  exceptions  was  "until  and  during 
the  June  term  of  1898"  of  said  court.  Fol- 
lowing an  unbroken  line  of  decisions  by  this 
court,  the  answer  must  be  that,  as  the  fact  is 
conclusively  shown  by  both  parties  that  the 
June  term,  1898,  of  the  circuit  court  of  Linn 
county  was  in  session  on  June  10,  1888,  the 
tlay  on  which  the  bill  purports  to  have  been 
filed  l>y  the  clerk,  and  no  entry  of  record  was 
made  showing  or  allowing  such  filing,  it  con- 
stituted no  part  of  the  record,  and  hence  can- 
not be  considered.  This  has  been  too  often 
said  to  be  questioned  now.  In  Ricketts  t. 
Hart  150  Mo.  64,  61  S.  W.  825,  thU  court  in 
banc  said  the  record  proper  must  show  the 
aUng  of  the  bill  of  exceptions  if  the  filing  is 
done  in  term  time.  In  Lafollette  v.  Thomp- 
son, 83  Mo.  199,  this  court  said,  "There  must 
be  an  entry  of  record  to  make  a  bill  of  excep- 
tions a  part  of  the  record  in  term  time,"  etc. 
The  same  ruling  was  made  In  Carter  v.  Prior, 
78  Mo.  222,  Pope  v.  Thomson,  66  Mo.  661,  Din- 
widdle V.  Jacobs,  82  Mo.  195,  and  numerous 
other  cases.  Nor  did  the  act  of  1885  and  sub- 
sequent acts  affect  those  rulings.  There  re- 
mains, then,  nothing  but  the  record  pr«^>er, 
and  it  Is  not  asserted  by  the  appellant  that 
there  is  any  error  therein.  The  judgment  of 
the  circuit  court  must  be  and  is  accordingly 
afilrmed. 

SHERWOOD,   P.  X,   and   BURGESS,  J., 
■concur. 


STATE  ex  rd.  ATTORNEY   GENERAL  t. 

HOGAN  et.al. 
(Suinreme  Ctmrt  of  Mlasmiri,   Dirisien.  Na  2^ 

Mhy  21,  1901.) 

QUO  WABRANTO— OHQANIZATION.  OP  CORPO- 
BAMONfl  —  DBCffiPnVB  COMPLIANCB  WITH 
STATUTOBT  aEQPIRElUBNTe  —  BDRDJBN  OF 
PROOF. 

1.  Const.  1875,  art.  12,  §  8,  provides  that  no 
corporation  shall  issue  stoeU  except  for  money 
paid,  labor  done,  or  property  actually  received, 
and  that  all  fictitious  increase  of  stock  shall 
be  void.  Rev.  St.  §  2499,  declares  that  the 
stock  of  a  corporation  shall  be  issued  only  for 
money  paid  or  property  actually  reoeived.  Tbe 
articles  of  incorporatioa  of  a  miniDg  company 
recited  that  the  capital  stock  had  been  sub- 
scribed in  good  faith,  and  all  actually  paid  in. 
An  answer  to  an  informatioa  in  quo  warranto 
proceedings  by  the  state,  charging  the  com- 
pany with  usurping  and  unlawfully  exercising 
the  privileges  of  a  corporation,  stated  that  E. 
owned  a  mining  optioa  worth  $10,000,  the 
mine  being  reasonably  worth  $100,000,  and 
that  he  organized  the  company  to  operate  the 
mine  with  a  capital  stock  of  $90,000,  the  stock 
being  issued'  to  E.  and  H.,  who  had  iaspected 
it,  in  payment  for  the  option  and  rights  of  B. 
ami  the  services  of  H.  The  stock  was  assigned 
to  the  company,  $30,000  worth  to  belong  to  the 
company,  to  be  sold  to  raise  the  necessary 
capital  to  operate  the  mine,  and  the  remaining 
$(iO,(X)0  worth  to  be  held  in  trust  for  E.  and 
H.  In  case  the  stock  belonging  to  the  company 
proved  inadequate  to  place  the  mine  on  a  pay- 
ing basis,  enough  of  that  held  in  trust  for  E. 
and  H.  should  be  sold  to  do  so,  and  of  this 
stock  to  the  amount  of  $2,500  was  subsequent- 
ly sold  for  such  purpose.  UMd,  that  the  de- 
fense alleged  was  a  dec^tiye,  and  not  an  actual, 
conipliaace  with  the  requirements  of  the  law, 
since  the  option  was  not  money  or  property, 
and  hence  a  certificate  of  incorporation  would 
be  annulled. 

2.  The  burden  of  proof  is  on  the  defendant 
corporation  in  quo  warranto  proceedings  to 
show  a  compliance  with  the  requirements  of 
the  law  relative  to  the  payment  of  capital 
stock  prior  to  organisation. 

Appeal  from  St  Louis  circuit  court;  D.  D. 
Plsher,  Judge. 

Quo  warranto  by  the  state  oa  an  ex  officio 
information  by  the  attorney  general  agaiast' 
Robert  G.  Hogan  and  others.  From  a  Judg- 
ment In  favor  of  defendants,  relator  appeals. 
Rerersed. 

P.  H.  Bierman  and  J.  K.  Hansbrough,  for 
appellant.    F.  H.  Bacon,  for  respondents. 

BURGESS;  J.  This  is  a  proceeding  in  the 
nature  of  quo  warranto  on  an  ex  officio  Infor- 
mation by  the  attorney  general  In  the  circuit 
court  of  the  city  of  St  Louis,  and  directed  to 
the  respondents  herein,  its  purpose  being  to 
inquire  l;y  what  authority  and  right  respond- 
ents entered  into,  used,  exercised,  and  en- 
Joyed  the  liberty,  privileges,  and  franchises 
of  a  body  politic  and  corporate  under  the 
name  of  the  La  Trinidad  Mining  &  Derelop- 
Ing  Company,  a  corporation  organized  nnder 
the  laws  of  this  state.  The  information, 
leaving  off  the  caption,  is  as  follows: 

"Now  comes  the  state  of  Missouri,  by  E. 
C.  Crow,  its  attorney  general,  and  gives  the 
court  to  understand  and  be  informed:  That 
heretofore,  to  wit  on  or  about  the  2d  day  of 
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Juljr,  A.  D.  188C,  the  defeudasts. .  Robert  G. 
Hogran,  Lutber  S.  Taylor,  Adolpli  B.  Benesch,, 
John  A.  Eudson,  Charles  B.  Gibson,  James 
Wark.  W.  E.  Smythe,  and  Robert  G.  Hogan. 
trustee,  executed  and  acknotirledged  certain 
pretended  articles  of  agreement  of  date  the 
said  2d  of  July,  1896,  and  on  that  day  caused 
the  same -to  be  recorded  In  the  office  of  the 
recorder  of  deeds  for  the  city  of  St.  Louis, 
Missouri,  which  said  alleged  articles  of  In- 
corporation ate  In  words  and  figures  as  fol- 
lows: 

"  'Be  it  known  that  the  undersigned.  In  or- 
der to  incorporate  under  the  laws  of  Mis- 
souri governing  the  formation  of  manufac- 
turing and  business  companies,  do  hereby 
«nter  Into  the  following  agreement:  First. 
The  name  of  the  company  shall  be  the  La 
Trinidad  Mining  and  Developing  Company. 
Second.  The  company  shall  be  located  at  the 
dty  of  St  Louis.  Thhrd.  The  amount  of  the 
stock  shall  be  ninety  thousand  dollars  ($90,- 
000),  divided  into  ninety  thousand  shares  of 
the  par  value  of  one  dollar  ($1)  each.  That 
the  same  has  been  bona  flde  subscribed,  and 
all  thereof  actually  paid  up  in  lawful  money 
of  the  United  States,  and  is  In  the  custody 
of  the  persons  hereinafter  named  as  the 
board  of  directors.  Fourth.  The  name,  place 
of  residence  of  the  several  shareholders,  and 
the  number  of  shares  of  stock  subscribed  by 
each,  are  as  follows:  Robert  G.  Hogan,  St 
I.«uls,  Mo.,  30,000  shares;  Luther  S.  Taylor, 
St  Louis,  Mo.,  2,000  shares;  Adolph  B. 
Benesch,  St  Louis,  Mo.,  2.300  shares;   John 

A.  Hudson,  St  Louis,  Mo.,  3,000  shares; 
Charles  B.  Gibson,  St  Louis,  Mo.,  3,000 
shares;  James  Wark,  St  Louis.  Mo.,  500 
shares;  W.  R.  Smythe,  St  Louis,  Mo.,  100 
shaves;  Robert  G.  Hogan,  trustee,  St  Louis, 
Mo.,  0,900  shares.  Fifth.  The  directors  of 
the  company  shall  be  composed  of  seven 
shareholders,  and  the  names  of  those  agreed 
upon  for  the  first  year  are  Robert  G.  Hogan, 
Luther  S.  Taylor,  Adolph  B.  Benesch,  John 
A  Hudson,  Charles  B.  Gibson,  James  Wark, 
W.  R.  Smythe.  Sixth.  The  company  shall 
continue  for  a  term  of  fifty  years.  Seventh, 
The  company  Is  formed  for  the  purpose  of 
mining,  milling,  and  reducing  all  kinds  of 
metals,  minerals,  and  coals,  and  also  for  pros- 
pecting, and  for  doing  a  general  milling, 
smelting,  and  reducing  business;  also  for 
buying,  selling,  mortgaging,  trading,  and  ex- 
changing all  kinds  of  property,  whether  real, 
personal,  or  mixed.  In  testimony  whereof, 
we  have  hereunto  set  our  hands  this  2d  day 
«f  July,  A  D.  1806.  Robert  G.  Hogan. 
rSeal.]  John  A.  Hudson.  [Seal.]  Robert  G. 
Hogan,  Trustee.  [Seal.]  Adolph  B.  Benesch. 
[Seal.]    Luther  a  Taylor.     [Seal.]     Charles 

B.  Gibson.  [Seal.]  W.  R.  Smythe.  [Seal.] 
James  Wark.    [Seal.] 

"  'State  of  Missouri,  City  of  St  Louis.  On 
this  2d  day  of  July,  1896,  before  me  person- 
ally appeared  Robert  G.  Hogan,  Luther  S. 
Taylor,  Adolph  B.  Benesch,  John  A.  Hudson, 
Charles  B.  Gibson,  James  Wark,  and  W.  R. 


Smythe,  uud  Robert  O.  Hogan,  trustee,  to 
me.  known  to  be  the  parties  described  In. and 
who  executed  the  foregoing,  instrument,  and 
acknowledged  that  they  executed  the-  same 
as.  tUeir  free  act  and  deed..  In  testimony 
whereof,  I  have  hereunto  set  my  haad  .and 
ofiidal  seal  at  my  office  In  the  city  of  St 
Louis,  Mo.,  this  2d  day  of  July,  A.  D.  1886. 
Joseph  B.  Widen.  Notary. Public,  Ci^  of  St 
Louis,  Missouri.  (My  term  expires  Septem- 
ber 5,  1887.)  [Copy  of  Seal:  Joseph  B. 
Widen,  Notary  Public,  City  of  Bt  Louis,  Mis- 
souri.] 

"  'Filed  and  recorded  July  2,  1886,  at  1Q.-07 
a.  m.    M.  D.  Lewis,  Recorder.' 

"That  thereafter,  on  or  about  the  6th  day 
oif  July,  1S96,  said  alleged  articles  of  iucor- 
poration  weie  filed  In  the  office  of  the  secre- 
tary of  state  of  Missouri,  and  there  was  is- 
sued, based  upon  said  alleged  articles,  the 
recording  thereof,  and  filing  as  aforesaid  by 
said  secretary  of  state,  a  certificate  of  the 
coi-porate  existence  of  said  defendants,  Rob- 
ert G.  Hogan,  Luther  S.  Taylor,  Adolph  B. 
Benesch,  John  A.  Huflson,  Charles  B.  Gibson, 
James  Wark,  W.  R,  Smythe,  and  Robert  G. 
Hogan,  trustee,  under  the  name,  of  the  La 
Trinidad  Mining  &  Developing  Company. 
That  under  and  by  virtue  of  said  pretended 
articles  of  incorporation  ond  certificate  there 
of  the  said  defendants  last  named  claim  to 
be,  and  as  Incorporators  act  as,  a  body  politic 
and  corporate  under  the  general  statutes  of 
Missouri  for  the  incorporation  of  manufactur- 
ing and  buslaess  companies,  under  the  name 
of  said  La  Trinidad  Mining  &  Developing 
Company,  and  as  such  pretended  incorpora- 
tors and  pretended  corporation  have  exercised 
and  are  exercising  and  carrying  on  the  busi- 
ness of  a  manufacturing  corporation  under 
the  name  of  the  La  Trinidad  Mlnhig  &  De- 
veloping Company.  That  by  the  third  para- 
graph of  said  alleged  articles  of  Incorpora- 
tion the  capital  stock  of  the  same  is  fixed  at 
ninety  thousand  (90,000)  doUars,  divided  in- 
to 90,000  shares  of  the  par  value  of  one  dol- 
lar each;  and  it  is  therein  falsely  stated  and 
acknowledged  that  all  of  said  stock  was 
bona  flde  subscribed,  and  the  whole  thereof 
actually  paid  up  In  lawful  money  of  the 
United  States,  and  was  In  the  custody  of  the 
persons  therein  named  as  the  first  board  of 
directors  of  said  alleged  corporation.  But 
the  plaintiff  says  that  at  the  time  of  execut- 
ing said  alleeed  articles  of  Incorporation,  and 
filing  same  for  record,  or  since  then,  none 
of  said  stock  has  been  bona  fide  subscribed, 
nor  had  there  been,  nor  has  there  since  been, 
any  part  thereof  actually  paid  m  lawful 
money  of  the  United  States,  or  Its  equivalent 
in  property,  which  might  answer  the  purpose 
of  such  money  in  the  conduct  of  the  busJuess 
for  which  said  pretended  company  was  or- 
ganized; nor  was  there  then,  nor  has  there 
since  been,  any  portion  of  such  money,  or  its 
egtulvalent  in  property,  in  the  custody  of  the 
persons  therein  named  as  the  first  board  of 
directors  of  said  corporation.    That  the  exe- 
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cutlng  and  recording  of  said  alleged  articles 
of  Incorporation,  and  procuring  the  Issuance 
of  a  certificate  of  corporate  existence,  and 
organizing  and  acting  thereunder  as  a  legal 
corporation,  under  the  corporate  name  of  the 
La  Trinidad  Mining  &  Developing  Company, 
all,  as  aforesaid,  were  In  fraud,  evasion,  and 
violation  of  the  laws  of  the  state,  and  an  Il- 
legal usurpation  of  the  franchises  thereof. 
Wherefore  plaintiff,  by  its  attorney  general, 
asljs  that  said  defendants  be  required  to 
show  by  -what  authority  they  claim  to  be 
and  act  as  a  corporation,  or  exercise  the  fran- 
chise of  one;  and  that  upon  such  showing 
they  be  excluded  from  all  corporate  rights, 
privileges,  and  franchises,  and  that  said  pre- 
tended incorporation  be  declared  null  and 
void;  and  for  Judgment  of  ouster  of  said  al- 
leged franchises." 

The  return  of  defendants  to  the  writ  is- 
sued against  them  to  show  cause  alleges 
that  they  are  using  and  exercising  the  fran- 
chises and  privileges  of  the  said  corporation, 
the  La  Trinidad  Mining  &  Developing  Com- 
pany, by  virtue  of  a  certificate  of  incorpora- 
tion issued  to  them  by  the  secretary  of  state 
on  their  filing  with  blm  a  certified  copy  of 
the  articles  of  agreement  executed  by  them, 
as  alleged  In  the  information.  It  then  denies 
the  allegations  of  the  information  to  the 
general  effect  that  at  the  time  of  executing 
and  filing  with  the  recorder  said  articles  of 
Incorporation,  or  since  then,  none  of  the 
stock  had  been  bona  fide  subscribed,  or  any 
part  thereof  paid  in  money,  or  Its  equivalent 
in  property;  nor  was  there  then  or  since 
any  portion  of  such  money  or  property  in 
the  custody  of  the  first  board  of  directors. 
It  further  denies  that  the  execution  of  the 
articles  of  agreement,  and  the  procuring  of 
the  certificate  of  incorporation,  and  acting 
thereunder,  was  In  fraud,  evasion,  or  viola- 
tion of  the  laws  of  the  state.  It  then  avers 
"that  at  the  time  of  filing  said  articles  of 
incorporation  the  whole  of  its  capital  Steele, 
$90,000,  had  been  actually  in  good  faith  sub- 
scribed, and  that  property  to  the  full  value 
thereof  was  in  actual  custody  of  the  persons 
therein  named  as  the  first  board  of  directors, 
as  hereinafter  more  fully  set  forth."  It  fur- 
ther states  substantially.  In  explanation  of 
the  articles  of  Incorporation,  that  about  June, 
1896,  one  Andy  Evans  was  the  owner  of  an 
option  for  the  purchase  of  certain  mining 
property  in  Old  Mexico  for  $21,000,  Mexican 
money,  payable  In  installments  extending 
over  two  years;  that  the  property  was  of 
the  reasqpable  value  of  $100,000.  It  then 
goes  on  to  describe  the  property,  and  to 
state  the  reason  why  the  option  was  a  bar- 
gain at  $00,000,  among  which  was  the  fact 
that  under  it  the  property  could  be  bought 
for  $10,000  American  money.  That  said 
Evans,  about  .Tune,  1896,  came  to  St.  Louis, 
and  negotiated  for  the  sale  of  said  option 
to  respondent  Hogan,  and  that  said  Hogan, 
after  an  examination  of  the  property,  was 
reasonably  satisfied  that  It  was  well  worth 


$100,000;  whereupon  he  Interested  In  said 
property  a  large  number  of  his  friends 
and  acquaintances,  and  It  was  thereupon 
agreed  between  them  that  a  corporation 
should  be  organized  by  said  Hogan  and  as- 
sociates, after  full  consultation,  in  which 
said  Warli,  Hudson,  and  Evans  participated, 
under  the  name  of  the  La  Trinidad  Mining 
&  Developing  Company,  with  a  capital  stock 
of  $90,000;  that  the  stock  should  all  be  is- 
sued to  said  Evans  and  Hogan  In  payment 
for  the  option  and  rights  of  Evans  on  the 
property,  and  to  Hogan  for  his  services  in 
investigating  the  same  and  organizing  the 
company;  that  all  the  stock  was  to  be  as- 
signed by  said  Evans  and  Hogan  to  the  com- 
pany and  directors,  to  be  disposed  of  as  fol- 
lows: Thirty  thousand  shares  to  be  com- 
pany or  treasury  stock,  and  sold  to  the  said 
parties  interested  and  their  friends  at  par, 
or  one  dollar  a  share,  for  the  purpose  of  rais- 
ing the  capital  necessary  to  pay  for  and 
develop  the  mine,  and  was  to  be  paid  for  in 
Installments  of  25  per  cent,  as  required. 
The  other  00,000  shares  were  to  be  held  In 
trust  for  Evans  and  Hogan,  each  30,000,  pro- 
vided the  $30,000  to  be  raised  from  the  treas- 
ury stock  at  par  should  be  suflScient  to  put 
the  mine  on  a  paying  basis;  that.  If  the 
treasury  stock  did  not  realize  a  sufllclent  sum 
to  put  the  mine  on  a  paying  basis,  then  the 
stock  held  by  the  company  for  Evans  and  Ho- 
gan should  be  sold  from  time  to  time,  an  equal 
amount  of  the  stock  of  each,  until  enough 
money  was  realized  to  put  the  mine  on  a 
paying  basis;  that  the  agreement  was  en- 
tered into  by  advice  of  cotmsel,  and  in  good 
faith  on  the  part  of  the  Incorporators  and  all 
Interested  In  the  mine,  believing  that  the 
property  was  well  worth  $100,000;  that  ar- 
ticles of  incorporation  were  drawn  up  In 
accordance  with  said  arrangement,  and  sub- 
scriptions made  substantially  as  alleged  in 
the  InformaHon  herein;  and  the  subscrip- 
tions were  made  in  good  faith,  and  for  the 
purposes  aforesaid,  and  in  order  to  obtain 
a  full  return  to  the  stockholders,  and  with 
out  any  intention  of  defrauding  the  state. 
At  the  time,  the  option  contract  was  assign- 
ed by  Evans  to  Hogan  as  trustee  tor  the 
company,  and  at  the  time  of  the  Incorpora- 
tion It  was  held  by  Hogan  for  Its  benefit. 
After  the  Incorporation  all  the  90,000  shares 
of  stock  were  issued  to  said  Hogan  and 
Evans,  and  by  them  assigned  to  the  compa- 
ny; after  which  30,000  shares  were  sold  to 
the  original  subscribers  and  others  at  par, 
and  the  $30,000  received  therefor  was  ex- 
pouded  in  payments  on  the  mine,  purchas- 
ing machinery,  and  for  labor  In  working  the 
mine.  Afterwards  aliout  2,500  shares  of  said 
Evans  and  Hogan  trust  stock  were  sold  at 
par,  and  the  money  Invested  in  the  mine, 
thus  making  a  total  of  $32,500  cash  which 
had  been  expended  in  and  about  said  mining 
property  up  to  the  beginning  of  this  suit. 
which  property  was  of  the  reasonable  value 
of  $100,000.    The  return  further  sUtes  tba^. 
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the  relpondents  Robert  G.  Hogan,  Luther 
S.  Taylor,  Charles  B.  Gibson,  Adolpb  B. 
Benlsch,  James  W.  Wark,  and  John  A.  Hud- 
son are  directors  of  said  company,  as  well 
as  Bmlle  Verdier,  X.  B.  Wyrlck,  and  Paul 
H.  Bierman.  '  The  three  last  named  are  not 
parties  to  this  action.  The  case  was  sub- 
mitted to  the  court  on  the  pleadings.  The 
Judgment  was  for  defendants,  from  which  re- 
lator appeals. 

The  question  for  solution  by  this  court  is, 
does  respondents'  return  state  a  good  de- 
fense to  the  proceeding?  The  Information 
being  ex  officio,  it  was  unnecessary  that  It 
show  upon  its  face  anything  more  than  that 
the  respondents  assumed,  usurped,  and  un- 
lawfully exercised  the  prlrlleges  of  an  in- 
corporation, in  order  to  put  them  upon  their 
defense  (State  t.  Berkeley,  140  Mo.  84,  41 
S.  W.  732;  State  v.  Valllns,  140  Mo.  523, 
41  S.  W.  887;  Mechem,  Pub.  Off.  S  491; 
Tomllns'  Law  Diet  tit  "Quo  War."  281); 
and  the  fact  that  the  information  may  have 
undertaken  to  specify  the  grounds  upon 
which  it  proceeds  does  not  alter  the  case. 
In  the  third  paragraph  of  the  articles  of  in- 
corporation It  is  recited  that  the  amount 
of  the  capital  stock  shall  be  $00,000,  divided 
into  90,000  shares  of  the  par  value  of  $1 
each;  that  the  same  has  been  bona  fide 
subscribed,  and  all  thereof  actually  paid  up 
In  lawful  money  of  the  United  States,  and  is 
In  the  custody  of  the  persons  thereinafter 
named,  or  the  first  board  of  directors;  while 
the  effect  of  the  return  of  respondents  Is  to 
admit  that  this  statement  is  not  true  in  point 
of  fact,  and  that  no  part  of  the  capital  stock 
has  ever  been  paid  in  lawful  money  of  the 
Dnited  States,  or  its  equivalent.  By  section 
8,  art  12,  of  the  constitution  of  1875  it  is 
provided  that  "no  corporation  shall  issue 
stock  or  bonds  except  for  money  paid,  labor 
done  or  property  actually  received,  and  all 
fictitious  Increase  of  stock  or  Indebtedness 
shall  be  void."  By  statute  it  Is  provided 
that  "the  stock  or  bonds  of  a  corporation 
shall  be  Issued  only  for  money  paid  or  prop- 
«rty  actuaUy  received."  Rev.  St  1880,  i 
2499.  .  By  what  process  of  reasoning  an  op- 
tion upon  a  silver  mine  beyond  the  limits  of 
the  United  States,  of  which  a  certain  person 
asserts  he  is  the  owner,  without  any  evi- 
dence whatever  of  that  fact  or  as  to  bow 
he  acquired  his  title  to  the  mine.  If  any  he 
ever  had.  Is  money  or  property,  within  the 
meaning  of  the  provisions  of  the  constitution 
and  statute  and  defendants'  articles  of  incor- 
poration, we  are  unable  to  conceive  An 
option  of  this  character  can  only  be  re- 
garded as  intangible  and  mythical,  and  In 
no  sense  money  or  property.  And  obtaining 
the  charter  was  simply  an  attempt  to  ac- 
quire c(»iK>rate  functions  by  a  pretentious 
or  evasive  compliance  with  the  law,  was  not 
In  good  faith  actual  and  honest  as  distin- 
guished from  fictitious,  pretended,  and  de- 
ceptive; and  we  can  but  conclude  that.  If 
th«  facta  had  been  fully  known  by  the  sec- 


retary of  state  at  the  time  the  certificate  of 
incorporation  wag  issued,  it  would  never 
hare  been  done.  The  burden  was  on  re- 
spondents to  show  a  compliance  with  the 
law,  but,  instead  of  so  doing,  their  return 
shows  a  failure  to  comply  therewith,  and 
that  their  articles  of  incorporation  were  ob- 
tained by  deception  and  a  misrepresentation 
of  the  facts.  The  Judgment  is  therefore  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  the  court  below  to  enter  up  Judg- 
ment excluding  res-pondents  from  all  cor- 
porate rights,  privileges,  and  franchises,  and 
that  their  certificate  of  Incorporation  be  de- 
clared null  and  void,  and  they  ousted  of 
thrir  alleged  franchise. 

SHERWOOD,  P.  J.,  and  GANTT,  J.,  con- 
cur. 


NIOKBRSON  V.  PEE3RT  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

May  21,  1901.) 

NONSUIT— BILL    OF  'BXCEPTIONS— APPEAL. 
A  refnsal  to  set  aside  a  nonsuit  will  not 
be  reviewed  unless  preserved  by  a  bill  of  ex- 
ceptions. 

Appeal  from  circuit  court  Linn  county. 

Action  by  James  NIckerson  against  J.  Fred 
Peery  and  another.  From  a  refusal  to  set 
aside  a  nonsuit  plaintiS  appeals.    Affirmed. 

C.  C.  Bigger,  A.  A.  Bailey,  and  J.  M.  John- 
son, for  appellant  A.  W.  MuUins,  for  re- 
spondents. 

SHERWOOD,  J.  Action  for  damages  caus- 
ed by  the  fall  of  a  bridge.  Defendant  Ram- 
say successfully  demurred  to  the  petition. 
What  was  then  done—whether  Judgment  was 
entered  on  the  demurrer,  or  whether  plain- 
tiff asked  leave  to  plead  over— does  not  ap- 
pear. Peery  was  unsuccessful  with  his  de- 
murrer. Thereupon  be  answered.  Then  the 
cause  came  aa  for  trial  against  both  defend- 
ants. At  this  Juncture  the  record  makes  the 
following  recitals:  "James  Mickerson  vs.  J. 
Fred  Peery  et  al.  Now,  at  this  day  comes 
the  plaintiff,  by  bis  attorney,  and  voluntarily 
takes  nonsuit  with  leave  to  move  to  set  the 
same  aside.  It  is  therefore  ordered  and  ad- 
judged by  the  court  that  the  plaintiff  take 
nothing  by  his  writ  against  the  defendants, 
and  that  the  defendants  go  hence  without 
day,  and  recover  of  the  plaintiff  costs  In  this 
behalf  laid  out  and  expended,  and  have  ex- 
ecution therefor.  And  on  the  same  day,  to 
wit  the  said  Ist  day  of  October,  1897,  the 
following  other  proceeding  was  had  in  this 
cause,  and  entered  of  record,  to  wit:  'Jamea 
NIckerson  vs.  J.  Fred  Peery  et  al.  Now,  at 
this  day  comes  the  plaintiff  herein,  by  his 
attorneys,  and  here  files  his  motion  to  set 
aside  nonsuit  In  this  cause,  which  said  mo- 
tion was  immediately  taken  up  by  agree- 
ment, and  considered  by  the  court,  and  the 
same  was  by  the  court  overruled;  to  whick 


Digitized  by 


Google 


63  SOTTXHWBSTKRN  RKFORTKR. 


(Mo. 


action  nud  ruling  of  the  court  In  orerruUng 
plalntirr's  eald  motion  plaintiff  then  and 
there  excepted  at  the  time,  and  here  eares 
his  exceptions.'  "  What  the  grounds  of  this 
motion  were,  or  why  It  was  overruled,  we 
are  not  Informed.  The  only  way  snch  a  mo- 
tion, or  the  action  of  the  court  thereon,  or 
the  exceptions  saved  to  such  action,  could 
have  been  preserved,  was  by  a  bill  of  ex- 
ceptions. Recitals  In  the  record  proper  do 
not  and  cannot  preserve  mere  matters  of  ex- 
ception. Newton  v.  Newton  (Mo.)  61  8.  W. 
883;  State  v.  Wear,  145  Mo.,  loc.  clt.  204, 
305,  46  S.  W.  1089;  Nichols  v.  Stevens,  123 
Mo.,  loc.  clt.  119,  25  S.  W.  678,  27  S.  W.  613, 
and  cases  cited;  Ryan  v.  Growney,  125  Mo., 
loc.  clt.  480,  28  S.  W.  189,  755-,  State  v.  Tay- 
lor, 134  Mo.,  loc.  clt.  137,  85  S.  W.  92;  State 
V.  Prather,  136  Mo.,  loc.  cit.  25,  37  S.  W.  805; 
Critchileld  v.  LlnvHle,  140  Mo.,  loc.  clt.  192, 
41  S.  W.  786.  Under  this  view  the  Judgment 
is  affirmed.    All  concur. 


BTCTNOLDS  v.  CLARK  COUNTY. 
(Supreme  Court  of  Missouri,  Division   No.  2. 

May  21,  1901.) 

OOllNTT    COURT— AUTHORITY— SMPLOTMINT 

OF  ATTORNEY— LIABILITY  FOR  SERVICES. 

1.  A  county  court  has  power  to  employ  an 
attorney  to  defend  a  suit  against  the  county. 

2.  Where  the  oonnty  court  amployad  plaintlfE 
to  defend  a  suit  agaiast  the  county,  and  after 
plaintiff  had  prepared  his  defense,  the  connty 
court,  witliont  .his  knowledge,  settled  the  suit 
before  trial,  the  county  was  liable  to  plaintiff 
for  the  agreed  compensation. 

Ai^eal  from  circuit  ccMirt  Clark  county; 
B.  B.  McKee,  Judge. 

Action  by  Matthew  O.  Reynolds  against 
Clark  county.  From  a  Judgment  In  favor  of 
defendant,  plaintiff  appeals.     Revereed. 

O.  fi.  Calllhan,  for  appellant  C.  T.  "Llew- 
ellyn, for  respondent 

SHT3RWOOD,  J.  The  county  court  of 
Clark  county  em^loyed  plaintiff  as  attorney 
at  law  In  litigation  In  which  the  connty  was 
sued  on  $20,000  of  M.  &  M.  R.  R.  F.  B. 
coupons  detftriied,  as  well  as  accrued  Interest 
from  1871  up  to  1887,  when  the  contract  of 
employment  was  made.  Some  $50,000  was 
involved  In 'the  stilt,  which  was  then  pend- 
inj*  in  the  United  States  circuit  court  for 
the  Bastem  district  of  Missouri.  Judgment 
went  In  favor  of  the  county,  and  the  cause 
was  carried  by  appeal  from  such  court  by 
L.  C.  Whltford,  the  plaintiff  therein,  to  the 
suiHjeme  court  of  ttie  United  States,  where 
the  Judgment  was  reversed  on  a  technicality, 
and  'cauee  remanded  to  the  circuit  court  for 
retrial.  The  plaintiff  hi  the  case  at  bar  at- 
tended to  the  case  In  the  supreme  court  of 
the  Untted  States,  «nd  when  the  cause  came 
back  be  prepared  Car  trial,  held  a  consulta- 
tion with  the  oooDty  (his  client),  and  ad- 
vised that  plalntill  had  no  case.  The  ooanty 
ttan  paid  hl«n  '|2E0,  and  by  the  teran  at  -bis 


contract  be  was  entitled  to  $250  moi%,  on  tlie 
ground  of  attending  to  the  case  in  the  federal 
circuit  court.  With  matters  in  this  posture, 
and  with  pladntlff  holding  himself  in  readi- 
ness to  try  the  cause  when  It  should  be  call- 
ed, the  county  court,  without  'commnnl'catiag 
or  consulting  with  plaintiff  in  regard  to 
what  they  were  about  to  do,  compromised 
and  settled  the  business  for  |4,000  In  fnll 
settlement  of  the  claim;  thus,  It  seems, 
throwing  away  Just  that  sum,  as  the  claim 
sued  on  never  could  have  been  recovered, 
even  in  the  federal  court  which.  It  may  be 
parenthetically  stated,  is  saying  mudi  for 
the  litter  worthlessness  of  the  claim.  Being 
informed  of  what  had  been  done  behind  his 
back,  plaintiff  presentod  his  account  for  the 
remaining  $260  to  the  county  court  which 
refused  to  allow  the  amount  whereupon  be 
appealed  to  tlie  circuit  court  and  that  court 
denied  plaintiff's  right  to  recover  on  the  spe- 
clflc  and  single  ground  that  the  county  court 
had  no  power  to  employ  plaintiff  as  an  at- 
torney in  the  matter  aforesaid.  Acting  on 
this  theory,  the  trial  court  refused  to  declare 
the  law  to  be  that  plaintiff,  on  the  evidence, 
was  entitled  to  recover,  and  gave  Judgment 
for  defendant;   hence  this  appeal. 

This  court  has  taken  Just  the  opposite  view 
of  the  law  to  that  decided  by  the  lower  court 
Thrasher  v.  Greene  County,  87  Mo.  418; 
Thrasher  v.  Greene  County,  105  Mo.  -244,  16 
"8.  W.  -955.  The  county  court,'  therefore,  bad 
the  power  to  -make  the  contract  which  con- 
tract when  made,  bound  the  county,  and 
placed  it  on  the  same  plane  of  liability,  and 
on  the  same  basis  as  to  incidents  and  con- 
'  sequences  flowing  from  such  liability,  as 
other  contracting  parties  are  placed.  Among 
such  incidents  and  consequences  is  this  one: 
That  if  a  party  employs  an  attorney  to 
tiring  or  defend  a  suit  and  such  suit  is 
brought  or  defended,  such  party  cannot 
while  the  suit  is  pending,  dismiss  the  sutt. 
If  he  is  plaintiff,  or  compromise  it  if  de- 
fendant, and  tiien  refuse  to  pay  his  attorney 
as  previously  agreed  «pon.  This  view  is  an- 
nounced by  all  the  courts.  Kersey  v.  Garton, 
77  Mo.  645,  and  cases  cited.  In  the  language 
of  one  of  those  cases:  "It  would  be  most  un- 
just that  the  defendant,  by  a  compromise 
with  the  adverse  party,  should  snatch  from 
tbe  plaintiff  the  fruits  of  his  labor,  and  de- 
prive him  of  tlie  power  of  performing  'his 
contract."  Hunt  v.  Test  8  Ala.  713,  42  Am. 
Dec.  658.  This  principle  Is  also  ^recognized 
In  certain  passages  of  Rev.  St  (JtBll,  where 
it  is  said  that  "the  laborer  is  worthy  of  his 
hire"  (Luke  x.  7)  and  "thou  shalt  not  muzzle 
the  o(x  that  treadeth  out  the  com"  (1  Tim.  v. 
18).  Furthermore,  as  the  act  of  defendant 
prevented  performance,  it  will  be  assnmeU 
that  the  service  would  have  been  performed 
as  agreed  upon.  McElhtnney  v.  Kline,  6  Mo. 
App.'  94.  Therefore  the  Judgment  will  be  re- 
versed, and  the  cause  remanded,  with  dlrec- 
tiooB  to  the  circQtt  court  to  enter  Judg- 
medt'for  tke  amotmtof  plaiatlff's  dMnand,. 
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together  -with  6  per  cent,  interest  from  the 
date  of  its  presentation  for  allowance  to 
the  county  court    All  concur. 


XOVELAOE  V.  PRATT  et  aL 

(Supreme  Court  of  MiBSonri,  Division  No.  2. 
May  21,  1901.) 

BUILDING  AND    LOAN   ASSOCIATIONS-SHARB- 

HOLDER'B  DBBD  OF  TRUST— ASSIGN- 

MKNT— VALIDITY. 

Where  a  sale  aad  asaigament  by  a  build- 
ing association  of  the  boad  and  deed  of  trust 
of  a  shareholder  was  void  as  ultra  vires,  a  sale 
of  the  property  under  the  deed  of  trust  at  the 
instance  of  the  assignee  passed  no  title. 

Appeal  from  circuit  court,  Jasper  county; 
J.  D.  Perking,  Judge. 

Action  by  J.  I.  Lovelace  against  Joseph 
Pratt  and  others.  From  a  Judgment  in  favor 
of  defendants,  plaintiff  appeals.    Affirmed. 

This  is  ejectment  for  the  possession  of 
lots  U,  15,  and  16,  In  Mock:  4,  in  Grand  View 
Place,  on  addition  to  the  town  of  Monett, 
in  Bany  county.  Mo.  The  petition  Is  in 
the  usual  form  in  such  cases.  The  answer, 
leaving  off  the  formal  parts,  is  as  follows: 
"Comes  BOW  tlie  defendant^erein,  and  for 
bis  second  amended  answer  says  that  he 
denies  each  and  every  allegation  cofntained 
in  plaintiff's  petition,  except  that  he  is  to 
possession  of  the  premises  described  in  plain- 
tiff's petition  and  that  his  possession  is  law- 
ful. Further  answering,  defendant  says  thnt 
plaintiff's  pretended  title  is  based  npon  and 
derived  solely  from  a  trustee's  deed,  executed 
by  the  sheriff  of  Barry  county,  Mo.,  purport- 
ing to  have  acted  as  trustee  in  a  certain  deed 
of  trust  wliich  was  exectrtxd  by  defendant 
to  W.  F.  Houser,  as  trustee  for  the  National 
Loan  -&  Investment  Associatian  of  -Spring- 
fleid,  Mo.,  beneficiary  In  said  deed  of  trust. 
Defendant  states:  That  said  trustee's  deed 
is  void,  and  passed  no  title  to  said  premises, 
for  the  reason  that  the  said  National  Loan 
&  Investment  Aasodattou  is  and  was  at  all 
the  times  herein  referred  to  a  corporation 
organized  and  Incorporated  as  a  mntual  sav- 
ing fund,  loan,  and  building  association,  as 
designated  and  described  by  the  statutes  of 
tills  state,  or  what  is  commonly  called  a 
'building  and  loan  association';  said  associa- 
tion having  no  other  powers  tlian  those  given 
it  by  the  statute  creating  said  associations 
and  defining  their  powers.  That  defendant 
became  a  borrowing  member  and  stockholder 
in  said  association,  and  as  such  member  exe- 
cuted a  bond  to  said  association  in  the  sum 

Of  f —  and  the  deed  of  trust  aforesaid, 

conveying  said  piremises  as  aforesaid,  secur- 
ing the  payment  of  said  bond.  That  said 
bond  was  to  be  paid  in  monthly  installments 
according  to  the  regular  and  nsnal  trian  adc^t- 
ed  and  practiced  by  said  association.  De- 
fendant-sa^  that  without  his  knowledge  or 
consent  the  said  association  did  unlawfully 
attempt  to  sdl,  transfer,  and  assign  bis  said 


t>ond  and  deed  of  trust  to  one  B.  A  Jeffer- 
son, and  after  said  attempted  and  imlawfui 
assignment  aforesaid  the  said  Jefferson  did 
unlawfully  attempt  and  ord^  a  foreclosure 
of  «ald  deed  of  trust,  and  at  said  pretended 
foreclosure  sale  plaintiff  became  purchaser 
of  said  premises  for  the  grossly  Inadequate 
sum  of  $10,  and  said  sheriff  executed  to  plain- 
tiff a  deed,  attempting  to  convey  to  him  said 
premises,  on  whieii  deed  plaintiff  relies  solely 
for  his  title  to  said  premises.  Defendant  says 
that  plaintiff  obtained  no  title  to  said  prem- 
ises by  virtue  of  said  pretended  foreclosure 
and  said  pretended  trustee's  deed,  for  tlie 
reason  that  said  association  had  no  power  or 
right  to  sell  or  transfer  the  title  to  said 
bond  and  deed  of  trust;  that  said  Jefferson 
never  obtained  any  title  or  ownership  to  said 
lM>nd  and  deed  of  trust,  and  had  no  right  to 
order  a  foiecloaure  of  said  deed  of  trust,  and 
the  said  Jefferson  had  no  rights  touching  the 
premises.  Further  answering,  defendant  says 
that  at  the  time  of  said  pretended  foreclosure 
none  of  the  conditions  set  out  in  said  instru- 
ment had  happened  which  authorized  a  fore- 
closure of  the  same;  that  before  the  adver- 
tisement was  begun  in  said  pretended  fore- 
closure defendant  tenderedsaid  association  all 
instaibnents  and  fines  due  on  said  bond,  and 
the  same  was  refused  by  said  association, 
and  It  was  on  account  of  the  alleged  nonpay- 
ment of  said  fines  and  installments  tendered 
as  aforesaid  that  the  pretended  foreclosure 
was  made." 

The  facts  are  about  as  follows:  -  October 
&,  1602.  defendants  executed  and  delivered 
to  the  National  Loan  &  Investment  Associa- 
tion of  Springfield,  Mo.,  a  deed  of  trust,  con- 
veying lots  15  and  16,  described  in  plaintiff's 
petition,  to  secure  the  payment  of  a  bond 
therein  described  for  1236.  May  26,  1898, 
defendants  executed  another  deed  of  trust  to 
the  said  National  Loan  &  Investment  Asso- 
ciation, conveying  lots  14  and  15,  described 
in  plabitiff's  petition,  to  secure  the  payment 
of  a  bond  therein  descrilied.  August  30,  1865, 
the  National  Loan  &  Investment  Association 
assigned  the  bonds  secured  by  the  deeds  of 
trust  to  B.  A.  Jefferson,  and  after  plaintiff 
claims  that  defendants  had  made  default  in 
the  payment  of  mouthly  dues,  premiums,  in- 
terest, and  installments,  as  was  provided  in 
the  bonds  and  deeds  of  trust;  and  after  the 
trustee  had  refused  to  act  the  holder  of  the 
bonds  requested  the  sheriff  of  Barry  county 
to  sell  the  property  as  was  provided  In  the 
deed  of  trust  In  pursuance  of  said  request 
the  sheriff  did  sell  the  property,  and  J.  I. 
Lovelace,  plaintiff  in  this  case,  became  the 
purchaser  for  the  price  and  sums  of  $150  and 
$26.  The  bonds  described  In  the  deed  of 
trust  provide  that  "the  payment  of  the  prin- 
cipal sum  and  interest  thereupon,  and  the 
said  monthly  premium,  as  well  as  any  month- 
ly dues  or  fines  on  said  one  share  of  stock 
then  due,  and  the  payment  of  such  advances 
made  by  the  association,  may  be  enforced 
and  recovered  at  once,  either  by  sale  of  any 
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property  under  deed  of  trust  given  to  secure 
this  bond,  or  otiierwise,  by  taking  deeds  of 
conreyance  or  asBlgnment,  or  by  any  other 
legal  or  equitable  proceedings."  The  evi- 
dence showed  that  after  the  assignment  of 
the  bonds,  but  before  Pratt  had  notice  of  it, 
he  tendered  to  L.  W.  Badger,  the  collecting 
agent  of  the  National  I«an  &  Investment 
Association,  at  Monett,  Mo.,  all  premlimis, 
dues,  and  fines  due  by  him  to  said  associa- 
tion on  account  of  said  lands  or  stock  owned 
by  him  therein,  which  was  refused. 

PlalntlS  asked  the  court,  sitting  as  a  Jury, 
to  declare  the  law  to  be  as  follows:  "(1)  The 
court  declares  the  law  to  be  that  under  the 
pleadings  and  evidence  adduced  in  this  case 
the  findings  and  verdict  must  be  for  the 
plaintiff.  (2)  The  court  declares  the  law  to 
be  that  the  loan  and  investment  association 
had  the  power  to  sell  and  assign  the  bond 
and  deeds  of  trust  to  Jefferson,  and  he  bad 
the  right  as  such  assignee,  after  default  of 
the  conditions  of  the  deeds  of  trust,  to  re- 
quest the  sheriff  to  foreclose  the  said  deed 
of  trust;  and  the  plaintiff,  being  the  pur- 
chaser at  the  foreclosure  sales,  as  is  evi- 
denced by  the  trustee's  deeds  read  in  evi- 
dence, acquired  all  the  right  and  title  of 
defendants  in  and  to  the  real  estate  describ- 
ed in  the  deeds  of  trust,  and  the  finding 
should  be  for  the  plaintiff.  (3)  The  court 
instructs  the  court  sitting  as  a  Jury,  If  it 
shall  find  from  the  evidence  that  defendant 
made  default  in  the  payment  of  monthly 
dues,  premiums,  installments,  or  interest  ac- 
cording to  the  conditions  of  the  bonds  and 
deeds  of  trust  for  a  period  of  six  months, 
then  the  loan  and  investment  association  had 
the  power  to  sell  and  assign  the  bonds  and 
deeds  of  trust  to  Jefferson,  and  he  had  the 
right  as  such  assignee  to  request  the  sheriff 
to  foreclose  the  deeds  of  trust;  and  the 
plaintiff,  being  the  purchaser  at  the  fore- 
closure sales,  as  Is  evidenced  by  the  trustee's 
deeds  read  in  evidence,  acquired  all  the  right 
and  title  of  defendant  in  and  to  the  real  es- 
tate described  in  the  deeds  of  trust,  and  the 
findings  should  be  for  the  plaintiff."  The 
court  refused  to  declare  the  law  as  asked  by 
plaintiff,  and  he  duly  excepted.  No  declara- 
tions of  law  were  asked  by  defendants,  and 
none  were  given  by  the  court  of  its  own 
motion.  There  was  Judgment  for  defend- 
ants, from  which  plaintiff  appeals. 

Davis  &  Steele,  for  appellant.  A.  W.  Lyon, 
for  resi>ondents. 

BURGESS,  J.  (titter  stating  the  facts). 
One  of  the  points  presented  by  this  record 
is  with  respect  to  the  authority  of  a  build- 
ing and  loan  association,  organized  under  the 
laws  of  this  state,  while  a  going  concern,  to 
sell  and  assign  Its  notes  or  bonds,  executed 
by  borrowing  members  for  loans.  The  Na- 
tional Loan  &  Investment  Association  was 
organized  under  the  general  laws  of  this 


state  authorizing  the  organization  of  such 
association.  There  are  many  descriptions  of 
such  an  association,  but  none  more  compre- 
hensive, we  thinii,  than  that  given  in  the 
case  of  State  v.  Redwood  Falls  Building  & 
Loan  Ass'u,  45  Minn.  154,  47  N.  W.  540, 
which  is  as  follows:  "The  general  design  of 
such  an  association  may  be  stated,  with  suffi- 
cient precision  for  our  present  purposes,  to 
be  the  accumulation,  from  fixed  periodical 
contributions  of  its  shareholders  or  members 
and  from  the  profits  derived  from  the  hivest- 
ment  of  the  same,  of  a  fund  to  be  applied 
from  time  to  time  in  accommodating  such 
shareholders  with  loans,  to  enable  them  to 
acquire  and  Improve  real  estate  by  buUdlng 
thereon;  the  conditions  of  the  loan  being 
such  that  the  liability  incurred  therefor  may 
be  gradually  extinguished  by  means  of  the 
borrower's  periodical  contributions  upon  his 
stock,  so  that,  when  the  latter  shall  be  fully 
paid  up,  the  amount  paid  shall  be  sufficient 
to  cancel  the  indebtedness."  Prior  to  the 
act  of  1S95  (Sess.  Acts  1895,  p.  105),  mutual 
savings  fund,  loan,  and  building  associations 
bad  no  power  to  borrow  money  to  loan  their 
members  or  others,  because  no  such  power 
was  conferred  upon  them  by  their  charters, 
or  necessarily  implied  from  the  powers  ex- 
pressly granted  (Grohmann  v.  Brown,  68  Mo. 
App.  630);  and  if  no  such  power  was  con- 
ferred or  implied  with  respect  to  the  author- 
ity to  borrow  money,  they  possessed  no  pow- 
er either  by  express  statute  or  by  implica- 
tion to  engage  in  a  banking  or  discount  busi- 
ness. The  answer  expressly  alleges  that 
"said  association  did  unlawfully  attempt  to 
sell,  transfer,  and  assign  his  saiu  bond  and 
deed  of  trust  to  one  B.  A.  Jefferson,"  who 
ordered  a  foreclosure  thereof,  etc.;  and  this 
is  not  denied  by  plaintiff.  That  this  transac- 
tion by  the  association  was  a  palpable  abuse 
of  the  powers  conferred  upon  It  by  its  char- 
ter, by  which  it  was  constituted  a  body  cor- 
porate, is  too  apparent  from  the  charter 
itself  to  admit  of  discussion.  The  object  and 
purposes  of  such  an  organization  are  utterly 
inconsistent  with  the  idea  that  any  part  of 
its  purpose  is  to  engage  in  the  sale  of  the 
notes  of  its  borrowers.  When  a  corporation 
attempts  to  use  powers  which  it  does  not 
possess,— as  in  this  case,  to  sell  outright  and 
assign  the  bonds  of  one  of  its  stockholders, 
—contrary  to  the  plain  intent  and  policy  of 
the  law,  its  action  is  ipso  facto  null  and 
void.  The  sale,  therefore,  by  the  acting 
trustee  at  the  request  of  Jefferson  was  with- 
out authority  and  passed  no  title.  Especial- 
ly is  this  so,  when  the  deeds  of  trust  upon 
their  face  provide  that  in  case  of  default  In 
the  payment  by  Pratt  of  the  installments  as 
they  become  due,  the  sale  may  be  made  at 
the  request  of  the  association.  The  Judg- 
ment is  affirmed. 

SHERWOOD,  P.  J.,  and  OANTT,  J.,  con- 
cur. 
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UaAVITT  T.  TATLOH  et  aL 
(Sapreme  Court  of  Missouri,  DiTisioo  No.  2. 

Mb7  21,  1901.) 
bills  and  notes— fraud— knowledob  of 
facts— bvidbncb  —  apphal  —  findings  of 
fact— excbptions— necessity. 

1.  Findings  of  fact  by  the  court,  separate 
and  distinct  from  its  coaclusions  of  law,  stand 
as  a  special  verdict  or  an  agreed  case,  in  the 
absence  of  exceptions  thereto;  and  hence,  if 
the  conclusions  of  law  based  thereon  are  cor- 
rect, the  judgment  will  be  affirmed. 

2.  Plaintiff,  a  loan  broker,  testified  that  he 
paid  1685  for  the  note  sued  on,  wliich  was  for 
$800,  and  secured  by  deed  of  trust.  His  detail- 
ed statement  of  his  assets  showed  that  he  had 
no  money  at  the  time  of  purchasing  the  note, 
with  which  he  could  have  paid  therefor.  He 
made  bis  check  for  the  note,  payable  to  the 
•gent  personally,  though  he  required  him  to 
indorse  it  and  acknowledge  and  execute  a 
formal  assignment  of  the  note  and  deed  of 
trust  in  the  name  of  the  agent's  company.  He 
did  not  prove  that  the  check,  or  the  amount  it 
called  for,  was  ever  paid.  He  knew  that  the 
note  was  given  for  a  patent  right  sold  by  his 
transferror,  that  one  of  the  makers  was  a 
married  woman,  and  that  the  land  mortgaged 
was  hers.  Held,  that  plaintiff  took  the  note 
with  knowledge  of  the  infirmities  attaching  to 
it  by  reason  of  the  agent's  fraud  in  its  pro- 
curement. 

Appeal  from  circuit  court,  Gentry  county; 
O.  A.  Anthony,  Judgr. 

Action  by  George  P.  Leavitt  against  Mag- 
gie B.  Taylor  and  L.  W.  Taylor.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

This  la  ejectment  for  the  poBsesslon  of  a 
farm  containing  about  108  acres  of  land  in 
Gentry  county.  The  petition  Is  In  the  usual 
form.  The  defendants,  though  husband  and 
wife,  answered  separately.  In  both  answers, 
however,  it  Is  admitted  that  Mrs.  Taylor  is 
In  the  possession  of  the  land,  but  all  other 
nllegnttons  lu  the  petition  are  denied.  The 
answer  of  Mrs.  Taylor  then  alleges  that  she 
Is  a  married  woman,  having  been  married  to 
her  co-defendant  on  the  8th  day  of  April, 
1870;  that  she  Is  the  owner  in  fee  of  the 
land,  having  acquired  title  thereto  by  war- 
ranty deed  on  the  22d  day  of  March,  1884, 
and  that  said  deed  contained  no  provision 
making  said  land  her  separate  equitable  es- 
tate; that  the  plaintiff  claims  title  to  the 
land  by  virtue  of  a  trustee's  sale  thereof 
made  by  one  Frank  Jones  on  the  4tb  day  of 
January,  1808,  under  a  pretended  deed  of 
trust  claimed  and  alleged  by  sold  plaintiff  to 
have  been  made,  executed,  and  acknowledged 
by  this  defendant  and  her  said  husband  on 
the  25 tb  day  of  November,  1895;  that  said 
deed  of  trust  was  false,  fraudulent,  and 
forged,  and  not  the  act  and  deed  of  her,  the 
said  defendant,  but  was  obtained  from  her 
by  fraud,  deceit,  and  misrepresentation, 
without  her  knowledge  and  consent.  The 
answer  of  the  wife  then  proceeds  to  set  out 
at  length  the  fraud  practiced  upon  her,  which 
was,  in  brief,  that  on  said  date  one  Kubach 
appeared  at  her  house  in  King  City,  In  said 
county,  and  represented  himself  to  be  the 
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general  agent  of  the  National  Fence-Machine 
Company,  a  corporation  located  in  the  state 
of  Kansas,  and  that  he  had  made  and  en- 
tered Into  a  contract  with  her  husband  by 
which  he  was  to  act  as  agent  of  said  com- 
pany in  the  sale  of  Its  patent,  and  of  ma- 
chines, territory,  etc.,  in  certain  counties  In 
the  state  of  Iowa;  that  the  patent  fence  ma- 
chine was  a  very  useful  article,  and  that  he 
(Kubach)  had  made  fabulous  sums  by  its 
sale,  etc.;  that  he  represented  that  be  bad 
made  a  "little  contract"  with  her  husband, 
and  wanted  her  to  sign  a  contract  or  guar- 
anty that  her  husband  would  faithfully  look 
after  the  interests  of  the  company  In  the  ter- 
ritory to  which  he  should  be  assigned,  and 
that  he  did  not  want  her  to  give  any  mort- 
gage or  lien  upon  her  land,  but  only  the  con- 
tract aforesaid;  that  she  is  poorly  educated, 
and  could  not  read  writing  or  printing,  ex- 
cept with  the  greatest  difficulty;  that  she 
was  practically  without  business  experience; 
that  Kubach  presented  to  her  a  document 
partly  written  and  partly  printed,  folded  so 
as  to  expose  but  a  small  portion  of  it,  and 
assured  her  It  was  simply  the  contract  above 
mentioned;  that,  being  deceived  by  him,  and 
being  unable,  pressed  and  solicited  as  she 
was  by  Kubach,  and  from  her  experience  In 
business  matters,  to  detect  the  fraud,  she 
did  subscribe  her  name  to  two  papers,  or  In 
two  places,  as  indicated  by  Kubach,  and  she 
has  since  been  Informed  that  the  papers  so 
signed  under  the  circumstances  aforesaid 
were  a  promissory  note  for  $800,  dated  Stan- 
berry,  Mo.,  Novemba  25,  1895,  due  on  or  be- 
fore the  Ist  day  of  November,  1807,  payable 
to  said  National  Fence-Machine  Company, 
with  Interest  at  8  per  cent,  per  annum,  and 
a  deed  of  trust  conveying  the  land  described 
to  one  Frank  Jones  for  the  alleged  purpose 
of  securing  said  note.  It  is  also  alleged  in 
said  answer  that  all  of  the  statements  and 
representations  of  Kubach  were  wiUfully 
false:  that  the  note  and  deed  of  trust  were 
not  the  act  and  deed  of  said  defendant;  that 
the  certificate  of  acknowledgment  thereto 
was  false  and  untrue,  and  that  she  never  ac- 
knowledged the  same,  or  knew  that  she  had 
executed  such  an  Instrument  until  long  after 
the  date  thereof;  that  plaintiff,  before  be  ac- 
quired any  Interest  In  said  property,  bad  full 
knowledge  of  all  the  facts  aforesaid;  that 
defendant  had  no  Interest  In  said  contract, 
except,  as  she  supposed,  as  surety  for  her 
husband  for  the  faithful  performance  of  his 
duties  as  agent;  that  said  note  and  deed  of 
trust  were  not  given  by  her  on  her  own  ac- 
count, or  in  the  transaction  of  her  own  busi- 
ness, or  in  the  purchase  of  property  on  her 
own  account,  nor  did  she  have -any  Interest 
whatever  in  the  transaction  which  culminat- 
ed lu  the  execution  of  the  papers  aforesaid 
under  the  circumstances  aforesaid,  and  that 
said  promissory  note  was  and  is,  as  to  her. 
void  under  the  laws  of  this  state.  The  an- 
swer concludes  with  a  prayer  for  the  cancel- 
lation of  the  deed  of  trust,  trustee's  deed. 
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and  note.  The  basband  filed  a  separate  an- 
Bwa  of  the  same  general  tenor  of  that  of 
the  wife,  though  not  In  all  respects  similar 
to  It,  and  concluding  with  a  like  prayer. 
The  plaintiff  filed  replies  to  each  of  said  an- 
swers, which  consisted  merely  of  general  de- 
nials of  the  allegations  of  new  matter,  bnt 
did  not  allege  afflrmatlTely  that  plaintiff  was 
an  Innocent  purchaser,  In  good  faith,  of  the 
note  and  deed  of  trust,  or  of  the  land.  The 
trial  was  had  before  the  court,  who,  after 
having  heard  all  the  evidence,  at  the  request 
of  plaintiff  made  a  finding  of  facts  which  la 
as  follows:  "Now,  on  this  day,  this  cause 
coming  on  to  be  heard,  come  the  parties  In 
person  and  by  their  counsel,  and  thereupon 
all  and  sIngiUar  the  matters  are  submitted 
to  the  court  upon  the  pleadings  and  the 
proofs,  and  the  court,  having  fully  consid- 
ered the  same,  doth,  at  the  request  and  upon 
the  motion  of  the  plaintiff,  make  the  follow- 
ing findings  of  fact,  to  wit:  No.  1.  That  the 
defendant  Maggie  B.  Taylor  was  the  owner 
of  the  following  lands,  to  wit:  The  south 
half  of  the  northeast  quarter  of  section  No. 
21,  and  the  northeast  quarter  of  the  north- 
east quarter  of  section  No.  21,  except  fifteen 
(15)  acres  out  of  the  north^st  quarter  there- 
of; also  three  and  */ioo  acres  out  of  the 
southeast  comer  of  the  northwest  quarter  of 
the  northeast  quarter  of  section  No.  21,  all 
In  township  No.  61,  of  range  No.  81,  In  Gen- 
try county,  Missouri,  containing  108  and 
*/ioo  acres,  conveyed  to  her  In  1884  by  war- 
ranty deed,  which  deed  did  not  by  Its  terms 
give  her  a  separate  equitable  estate  therein. 
That  she  was  married  to  the  defendant  L. 
W.  Taylor  in  1870.  No.  2.  The  court  further 
finds  that  on  the  26th  day  of  November,  1805, 
1j.  W.  Taylor  met  one  Kubach  at  Stanberry, 
Missouri,  and  entered  into  negotiations  with 
said  ivubach  for  the  purchase  of  territory  or 
for  the  sale  of  certain  fence  machines. 
That  on  said  day  Kubach,  Knbach's  wife, 
and  one  Richard  P.  Dnncan,  a  notary  public, 
after  having  prepared  a  certain  note  and 
deed  of  trust,  which  were  there  signed  by  L. 
W.  Taylor,  went  to  King  City,  a  distance  of 
thirteen  miles,  for  the  purpose  of  getting  de- 
fendant Maggie  B.  Taylor  to  sign  said  note 
and  deed  of  trust.  The  court  further  finds 
that  said  deed  was  placed  before  Mrs.  Taylor 
for  the  purpose  of  securing  her  signature, 
folded  so  as  to  expose  but  one-fourth  or  less 
of  the  Instrument,  and  the  defendant  direct- 
ed or  told  where  to  sign  her  name.  About 
the  same  time  the  said  promissory  note  was 
placed  upon  the  table,  Kubach  so  holding  his 
hands  as  to  conceal  Its  contents  and  the 
place  out  thereon  where  Mrs.  Taylor  should 
sign  the  same.  Mrs.  Taylor  stated  that  she 
would  not  sign  a  note  or  mortgage,  where- 
upon Kubach  stated  to  her  that  the  paper 
she  was  about  to  sign  was  not  a  lien  on  her 
land;  that  It  was  simply  a  contract  that  Mr. 
Taylor  would  faithfully  perform  his  duty  in 
selling  fence  machines.  That,  as  soon  as 
signed,  both  the  note  and  deed  of  trust  were 


placed  In  the  pocket  of  said  Kubach.  That 
Mi-s.  Taylor  did  not  knowingly  sign  the  note 
and  deed  of  trust,  bnt  was  led  by  Kubach  to 
believe  that  the  paper  she  signed  was  only  a 
contract  That  afterwards  Richard  P.  Dun- 
can, notary  public  aforesaid,  appeared  at  the 
house  of  Mrs.  Taylor,  bnt  neither  asked  her 
as  to  her  knowledge  of  the  Instrument,  nor 
presented  the  same  to  her,  nor  In  fact  took 
the  acknowledgment  thereof.  It  further  ap- 
pears trom  the  evidence  that  Taylor,  the  bus- 
band  of  the  defendant  Maggie  B.  Taylor, 
had  prearranged  matters  with  Kubach,  by 
which  he  (Kubach)  was  to  procure  In  some 
manner  the  wife's  signature  to  the  note  and 
deed  of  trust.  Mrs.  Taylor  had  no  knowl- 
edge—was wholly  Ignorant— at  the  time  Ku- 
bach obtained  her  signature  to  the  note  and 
deed  of  trust  of  the  part  her  husband  was 
taking  In  the  matter.  No.  3.  The  court  fur- 
ther finds  that  the  note  and  deed  of  trust 
was  wholly  without  conslderaticm,  and  ob- 
tained fi'om  Maggie  B.  Taylor,  the  defend- 
ant, by  fraud,  deceit,  and  misrepresentations 
of  said  Kubach;  that  said  Maggie  B.  Tay- 
lor Is  a  woman  possessed  of  limited  educa- 
tion, and  no  great  strength  of  mind.  No.  4. 
The  court  further  finds  that  the  plaintiff 
herein,  George  P.  Leavltt,  procured  the  note 
pretended  to  be  secured  by  said  deed  of  trust 
from  Kubach  under  circumstances  such  as 
would  place  him  on  his  inquiry  as  to  the 
same,  and,  considering  his  financial  circum- 
stances, was  in  no  condition  to  purchase  a 
note  of  this  amount;  that  he  only  paid  9585, 
according  to  his  own  statement,  for  said 
note,  which  note  on  its  face  was  for  the  snm 
of  (800,  bearing  Interest  at  eight  per  cent, 
from  date.  No.  6.  The  court  further  finds 
that,  at  the  sale  of  the  land  under  the  pre- 
tended deed  of  trust,  notice  was  given  that 
said  deed  of  trust  was  Invalid;  that  the  pur- 
chase was  made  by  agents  of  the  plaintiff, 
Leavitt,  for  the  alleged  consideration  of  one 
hundred  dollars.  Wherefore  the  court  finds 
that  the  plaintiff,  Leavitt,  was  neither  an  In- 
nocent purchaser  of  the  note  and  deed  of 
trust,  nor  of  the  land  on  which  said  note 
was  .nlleged  to  be  secured."  It  then  render- 
ed the  following  Judgment  and  decree:  "It 
Is  therefore  by  the  court  ordered,  adjudged, 
and  decreed  that  the  said  deed  of  trust  so 
executed  by  the  defendants  on  the  26th  day 
of  November,  1805,  to  Frank  Jones,  tmstee, 
for  the  National  Fence-Machine  Company, 
pretending  to  convey  the  land  aforesaid,  and 
the  trustee's  deed  executed  by  said  Frank 
Jones  on  a  sale  thereunder  to  the  plaintiff  on 
the  4th  day  of  January,  1808,  and  each  of 
them,  be  set  aside,  canceled,  and  for  naught 
held,  and  that  the  said  plaintiff  be  devested 
of  all  title  and  Interest  In  and  to  the  real  es- 
tate hereinbefore  and  in  said  deed  of  trust 
and  In  said  trustee's  deed  described,  and  that 
the  title  thereto  be  fully  reinvested  In  the 
def«idant  Maggie  B  Taylor.  It  is  further 
ordered,  adjudged,  and  decreed  that  the  said 
promissory  note  so  executed  as  aforesaid  be 
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canceled  and  for  uanght  held.  It  is  further 
ordered,  adjudged,  and  decreed  that  said 
plaintUE  take  nothing  by  lila  said  writ  and 
that  the  defendants  have  and  recover  of  the 
plaintiff  and  his  sureties  on  the  l)ond  for 
costs  their  costs  In  this  behalf  expended, 
taxed  at  $53.95,  and  that  they  have  execu- 
tion therefor."  After  unsuccessful  motions 
for  new  trial  and  In  arrest,  plaintiff  appeals. 

W.  S.  Jenks,  for  appellant  Peery  &  Lyons 
and  McCuUoagh  &  SulUnger,  for  respondents. 

BURGESS.  J.  (after  stating  the  facts).  At 
the  request  of  plaintiff  the  court  made  a  find- 
ing of  facts  separate  and  apart  from  the  con- 
clusions of  law,  and,  as  no  exception  was 
taken  thereto,  it  stands  as  a  special  verdict  or 
an  agreed  case;  and  if  the  conclusions  of  law 
under  the  facts  as  found  were  correct  the 
Judgment  must  be  affirmed.  Blount  v.  Spratt 
118  Mo.  48,  20  S.  W.  967;  Freeman  v.  Moffltt, 
11&  Mo.  280.  25  S.  W.  87;  Land  Co.  v.  Bretz, 
126  Mo.  418,  28  S.  W.  656;  Loewen  v.  Forsee, 
187  Mo.  38,  38  S.  W.  712,  09  Am.  St  Rep.  489; 
Hughes  V.  Ewlng  (Mo.  Sup.;  not  yet  officially 
reported)  62  S.  W.  465.  But  notwithstanding 
the  finding  of  facts  to  the  CMitrary,  the  point 
Is  made  that  the  evidence  is  not  sufficiently 
clear,  cogent,  and  convincing  to  overcome  the 
certfficate  of  acknowledgment  of  the  notary 
public  to  the  deed  of  trust;  but  as  no  excep- 
tion was  taken  to  that  finding,  plaintiff  is  con- 
cluded thereby.  Otherwise,  a  finding  of  fact 
would,  under  such  circumstances,  be  but  an 
idle  ceremony,  U  it  could  be  shown  not  to  be 
In  accordance  with  the  evidence.  Moreover, 
such  finding  is  not  the  subject  of  review  by 
this  court  in  the  absence  of  an  exception  to 
it  in  the  first  place.  If  the  finding  stands  as 
a  special  verdict  as  we  have  said  it  does,  and 
plaintiff  had  desired  to  have  It  reviewed  by 
this  court  upon  the  ground  that  it  is  not  sup- 
ported by  the  evidence,  he  should  have  filed 
his  exceptions  to  it  and,  if  overruled,  saved  bis 
exceptions.  The  court  not  only  found  that  the 
note  was  obtained  from  Mrs.  Taylor  by  fraud, 
deceit  and  misrepresentation,  but  that  it  was 
without  consideration,  and  that  the  plaintiff, 
Leavitt,  was  neither  an  innocent  purchaser 
of  the  note  and  deed  of  trust,  nor  of  the 
land  on  which  said  note  was  alleged  to  be  se- 
cured. Under  the  facts  as  found,  there  can 
be  no  doubt  as  to  the  correctness  of  the  con- 
dnslons  of  law  reached  by  the  court  in  so 
far  as  Mrs.  Taylor  is  concerned.  But  as  to 
L.  W.  Taylor  the  situation  is  different  As 
to  him  no  finding  of  facts  was  made,  and. 
as  the  case  is  one  In  equity,  it  is  practically 
triable  de  novo  In  this  court;  and,  while  it 
will  defer  somewhat  to  the  conclusions  reach- 
ed by  the  trial  court  under  the  evidence,  it 
will  not  be  bound  absolutely  thereby.  It  Is 
well  settled  that  mere  suspicion  alone  that  a 
negotiable  note  is  without  consideration  or 
was  obtained  by  fraud,  brought  home  to  the 
transferee  before  he  acquires  the  note,  will 
not  be  sufficient  to  defeat  a  recovery  upon  the 
note  by  him;  but  in  order  to  do  so,  actual 


notice  of  the  facts  which  impeach  the  validi- 
ty of  the  note  must  be  brought  home  to  him. 
Mayes  v.  Robinson,  96  Mo.  114,  6  S.  W.  611; 
Investment  Oo.  v.  Vette,  142  Mo.  560,  44  S. 
W.  754,  64  Am.  St  Rep.  567.  In  regard  to 
the  circumstances  under  which  the  note  and 
deed  of  trust  were  executed,  L.  W.  Taylor, 
whose  evidence  stands  uncontradicted,  testl- 
fled  that  by  the  teriAs  of  his  agreement  with 
Kubach,  the  agent  for  the  National  Fence- 
Machine  Company,  in  consideration  for  the 
note  it  was  to  convey  by  deed  to  him  the 
exclusive  right  to  sell  in  three  counties  nam- 
ed in  the  state  of  Iowa  a  patent  fence  ma- 
chine of  great  utility  and  value,  of  which 
said  machine  said  Kubach  represented  and 
stated  that  said  company  was  the  owner,  but 
that  be  never  received  said  deed  or  anything 
else  in  consideration  for  the  note,  and  that 
the  machine  was  of  no  practical  utility  or 
value;  that  he  had  never  seen  or  heard  of 
Kubach  since.  Plaintiff  is  a  loan  agent  or 
broker  at  Paola,  Kan.  He  testified  that  he 
niever  met  Kubach  until  about  20  days  be- 
fore he  claims  to  have  bought  this  note; 
that  he  had  bought  some  small  notes  from 
him.  He  knew  Kubach  was  a  patent-right 
man,  and  that  the  note  was  given  for  a  pat- 
ent right  He  knew  that  the  company  claim- 
ed to  be  a  corporation,  and  that  several  of 
its  officers  were  bankers.  He  knew  that  the 
defendant  Maggie  B.  Taylor  was  a  married 
woman,  that  she  had  acquired  this  land  in 
1884,  and  that  she  lived  in  Missouri.  He 
also  knew  that  the  land  was  subject  to  a 
prior  deed  of  trust  Kubach  offered  to  pay 
half  of  his  expenses  to  Missouri  to  investi- 
gate the  matter.  He  iMiid  (685  only  for  the 
note,  which  is  for  ^0,  and  secured  by  deed 
of  trust  on  real  estate.  Under  these  cir- 
cumstances, he  admits  that  he  made  no  in- 
quiry as  to  the  right  of  Kubach  to  transfer 
the  note;  that  he  made  no  inquiry  into  the 
solvency  of  the  note  or  the  value  of  the  se- 
curity; that  be  made  no  investigation  as  to 
whether  the  note  of  a  married  woman  was 
valid  under  the  laws  of  Missouri.  When 
asked  to  state  what  he  was  worth  on  the  4th 
day  of  February,  1806,  he  gave  a  detailed 
statement  of  his  assets,  showing  that  he  had 
no  money  with  which  to  pay  $585  for  this 
note.  He  produced  upon  the  trial  a  check 
payable  to  Kubach  for  that  amount  but  he 
did  not  even  swear  that  it  had  been  paid. 
He  did  not  produce  the  evidence  of  either 
Kubach  or  the  banker  to  show  that  he  had 
ever  actually  paid  Kubach  the  amount  claim- 
ed. He  was  asked  by  his  counsel  this  ques- 
tion: "Has  either  Kubach  or  this  National 
Fence-Machine  Company  had  any  interest  ia 
this  note  since  you  bought  it?"  And  he  an- 
swered: "Not  the  company;  no.  sir;  in  any 
way,  shape,  or  form."  The  note  was  pay- 
able to  the  company  or  bearer.  But  when 
plaintiff  took  It  he  required  Kubach  to  in- 
dorse it  in  the  name  of  the  corporation  by 
him  as  general  agent  and  at  the  same  time 
be  executed  and  acknowledged  a  formal  as- 
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signment  of  buth  the  note  and  deed  of  trust 
whereby  the  National  Fence-Machine  Com- 
pany asBlgned  to  the  plaintiff  the  mortgage 
and  note,  "and  all  its  right,  title,  and  inters 
est  In  and  to  the  same,"  and  agreed  that  "at 
the  delivery  hereof  Is  the  sole  owner  of  the 
same."  This  assignment  and  the  acknowl- 
edgment thereof  were  indorsed  upon  the 
deed  of  trust,  and  then  the  entire  instrument 
was  reflled  for  record  by  the  plaintiff,  and 
was  so  recorded.  It  therefore  appears  that 
plaintiffs  knew  that  the  note  was  the  prop- 
erty of  the  corporation,  and  not  that  of  Ku- 
bach,  and  yet  he  made  no  Investigation  of 
the  right  or  power  of  Kubach  to  sell  or  trans- 
fer It,  and  made  his  check  to  Kubach  i>erson- 
ally.  Under  this  state  of  facts,  can  it  be 
doubted  for  one  moment  that  the  note  was 
obtained  by  fraud  and  fraudulent  representa- 
tions upon  the  part  of  Kubach,  agent  for  the 
National  Fence-Mnchine  Company,  and  that 
It  was  without  any  consideration  whatever? 
This  Is  the  inevitable  conclusion  from  de- 
fendants' testimony,  which  is  imimpeached 
and  not  contradicted.  Then,  when  we  con- 
sider the  facts  and  circumstances  under 
which  plaintiff  claims  to  have  purchased  the 
note,  which  are  unnecessary  to  repeat,  we 
are  forced  to  the  conclusion  that  he  had 
knowledge  of  Its  Infirmities  when  be  took  it, 
and  that,  the  deed  of  trust  being  Incident 
to  the  note,  both  are  void  in  his  hands.  The 
conclusion  reached  is  not  only  borne  out  by 
the  evidence,  but  is  In  accordance  with  the 
finding  and  Judgment  of  the  trial  court  The 
Judgment  is  afllrmed. 

SHBBWOOD,  P.  J.,  and  GAKTT,  J.,  con- 
cur. 


STATE  ex  rel.  BAUER  v.   BDWABDS. 

(Snpreme  Court  of  Missouri,  Division  No.  2. 
May  21.  1901.) 

UUNICIPAL  CORPORATIONS— TAXATION  —  DE- 
LINQUENT MUNICIPAI.  TAXES-SOTT  TO  COL- 
LECT—JURISDICTION —  EVIDENCE  —  LIMITA- 
TIONS. 

LActs  1895,  pp.  243,  244,  providing  that 
the  collector  shall  accept  the  original  amount  of 
taxes  assessed  agaiast  a  person,  returned  as  de- 
linquent prior  to  January  1,  1805,  in  full  pay- 
mpnt  thereof,  without  penalties  or  interest,  if 
paid  prior  to  December  31,  1895,  but  requiring 
a  deliaquent  to  pay  all  costs  iu  suits  brought 
to  collect  such  taxps,  does  not  prevent  the  bring- 
ing of  suit  therefor  before  December  81,  1895, 
but  only  gives  the  taxpayer  an  opportunity  to 
escape  penalties  and  interest. 

2.  Under  Const  art.  G,  i  23,  giving  the  cir- 
cuit court  superintending  control  over  probate 
courts,  and  section  22,  giving  the  circuit  court 
concurrent  jurisdiction  with  inferior  courts,  the 
circuit  court  has  jurisdiction  of  a  suit  tor  de- 
lirqaent  taxes  against  the  executor  of  the  tax- 
payer. 

8.  Act  April  19.  1893,  art.  4,  f  68,  relating 
to  cities  of  the  third  class,  provided  that  the 
deliaquent  assessment  list  in  such  cities  should 
be  returned  by  the  city  collector,  who  should 
collect  the  same  in  the  same  manner  and  under 
the  same  regulations  as  provided  for  state  and 
county  delinquent  taxes.    Rev.  St.  1SS9,  {  7C20, 


provided  that  a  certificate  of  the  collector  set- 
ting out  delinquent  taxes  should  be  prima  facie 
evidence  of  the  correct  amount  tiiereof,  in  a 
suit  brought  to  collect  the  same.  Held,  that  a 
delinquent  tax  bilL  certified  by  the  collector  of 
a  city  of  the  third  class,  was  admissible  in  a 
suit  to  collect  such  taxes. 

4.  Formal  defects  in  such  certificate  are  cured 
by  the  production  of  the  original  assessments. 

6.  Bev.  St.  18S9,  i  TG92,  requiring  actions  to 
enforce  taxes  on  real  estate  to  be  brought  with- 
in five  years,  does  not  apply  to  actions  to  recov- 
er delinquent  personal  taxes. 

Appeal  from  circuit  court  Cole  connty; 
D.  W.  Shackleford,  Judge. 

Action  by  the  state,  on  the  relation  of  A. 
J.  Bauer,  as  collector  of  revenue  of  Jeffer- 
son City,  against  Joseph  B.  Edwards,  as  ex- 
ecutor of  B.  L.  Edwards,  deceased,  to  re- 
cover certain  delinquent  taxes.  From  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Afilrmed. 

Edwards  &  Edwards,  for  appellant  Con- 
rad Waldecker,  for  respondent. 

OANTT,  J.  This  is  on  action  by  the  state, 
at  the  relation  of  the  collector  of  the  reve- 
nue of  Jefferson  City,  to  collect  certain  delin- 
quent personal  taxes  alleged  to  be  dne  and 
owing  by  the  estate  of  E.  L.  Edwards,  de- 
ceased, amounting,  principal  and  interest  to 
ITS,  and  for  attorney's  fees  and  collect- 
or's commissions,  amounting  to  $10.82  addi- 
tional, die  total  being  $88.92,  for  the  years 

1889,  1890,  1891,  1892,  and  1893.  The  suit 
was  commenced  November  5,  1895.  The  pe- 
tition alleges  the  qualifications  of  the  plain- 
tiff as  collector  of  the  revenue  of  Jefferson 
City;  the  assessment  and  levy  upon  and 
against  the  deceased,  B.  L.  Bdwards,  of  the 
taxes  on  his  itersonalty  for  the  years  1889, 

1890,  1891.  1892,  and  1893,'  amounting  In 
the  aggregate  to  $68.69,  all  of  which  it  was 
alleged  would  appear  by  the  duly-authenti- 
cated certificates  of  the  collector  within  and 
for  said  city,  and  marked  "Bxhiblts  A,  B,  C, 
D.  and  E,"  and  filed  with  the  petition;  that 
said  taxes  were  due  and  unpaid,  and  the 
neglect  and  refusal  of  the  executor  to  pay 
the  same;  that  Jefferson  City  Is  a  city  of 
the  third  class,  under  the  laws  of  this  state, 
with  all  the  rights  and  privileges  thereunto 
appertaining;  the  return  of  the  taxes  sued 
for,  as  delinquent  by  the  collector,  and  the 
making  out  and  delivery  of  a  delinquent 
back  tax  book  by  the  city  clerk,  and  that 
said  taxes  are  still  on  said  back  tax  book 
unpaid;  and  the  making  of  a  contract  with 
Mr.  Waldecker,  as  attorney,  to  collect  said 
back  taxes  for  a  fee  of  10  per  cent  upon 
the  amount  collected  and  paid  into  the  treas- 
ury, and  Its  approval  by  the  mayor.  The 
answer  is  as  follows:  "State  ex  rel.  A.  J. 
Bauer,  Collector,  etc.,  vs.  Joseph  R.  Ed- 
wards, Executor  of  the  Estate  of  E.  L.  Ed- 
wards, Deceased,  Defendant.  Now  at  this 
day  comes  J.  R.  Edwards,  the  defendant 
herein,  by  his  attorneys,  and,  for  answer 
to  the  plaintiff's  petition,  admits  that  he  is 
the  executor  of  the  estate  of  E.  L.  Bdwards. 
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deceased,  but  denies  every  otber  allegation 
in  said  petition;  and,  for  a  further  answer 
and  defense  herein,  defendant  says  that  If 
true,  as  alleged  In  the  petition,  that  Oonrad 
Waldecker  has  been  contracted  with  by  the 
City  of  Jefferson,  or  the  collector  thereof, 
to  bring  this  suit  and  prosecute  the  same, 
that  said  contract  is  Illegal  and  yold,  under 
the  provisions  of  section  32  of  the  charter  of 
plaintiff,  the  City  of  Jefferson,  and  the  in- 
stitution of  said  suit  by  him  was  without  au- 
thority of  law,  and  he  cannot  prosecute  the 
same;  and,  for  a  further  answer  herein,  de- 
fendant says  that  the  plaintiff  herein  bad  no 
authority,  at  the  time  they  commenced  this 
suit,  to  begin  or  prosecute  the  same,  and 
that  the  same  was  done  in  open  violation 
of  the  statute  of  1895  relating  to  'Personal 
Delinquent  Lists,'  approved  April  1,  1895, 
and  defendants  now  plead  such  statutes  in 
bar  to  plalntiirs  action,  and,  having  fully 
answered,  pray  to  be  discharged,  with 
costs."  The  reply  denied  the  new  matter  al- 
leged in  the  answer.  A  jury  was  waived, 
and  the  cause  was  tried  to  the  court  sitting 
as  a. Jury.  The  plaintiff  offered  In  evidence 
the  dnly-certlfled  tax  bills  referred  to  in  the 
petition  for  the  years  1890,  1891,  1892,  and 
1893;  to  which  defendant  objected,  and,  his 
objections  being  overruled,  duly  excepted. 
Plaintiff  also  <^ered  the  contract  of  the  col- 
lector with  the  attorney  for  collecting  the  de- 
linquent taxes,  which  said  contract  was  In 
writing,  and  approved  by  the  maycH*;  to 
which  defendant  objected,  and,  his  objec- 
tion being  overruled,  defendant  excepted. 
The  record  of  the  city  council  returning  the 
delinquent  list  to  the  city  collector  in  pur- 
suance of  section  63  of  the  act  of  1893,  con- 
stituting the  charter  of  cities  of  the  third 
class,  was  read  without  objection.  The  de- 
fendant, to  sustain  the  Issues  in  bis  behalf, 
offered  the  admission  that  Mr.  Waldecker 
was  the  city  attorney,  and  proved  by  the 
collector  that  he  had  the  original  delinquent 
list  made  out  by  him  and  returned  to  the  city 
council,  and  by  the  council  returned  to  him, 
and  rested.  The  city  then  called  the  city 
clerk,  who  produced  the  original  assessment 
books  for  the  years  1890,  1891,  1892,  and 
1893,  showing  the  assessment  of  B.  L.  Ed- 
wards* personal  property  in  the  City  of.  Jef- 
ferson; to  which  defendant  objected  as  in- 
competent. Irrelevant,  and  not  the  best  evi- 
dence, and,  his  objection  being  overruled,  du- 
ly excepted;  and  the  original  assessments 
were  read  In  evidence,  showing  personal 
property  for  18.90,  $1,664;  1891,  $1,245;  1892, 
11,245;  and  1893,  $1,245,— duly  certified  by 
the  county  clerk  and  city  clerk.  At  the 
conclusion  of  the  evidence,  defendant  inter- 
posed a  demurrer  to  the  evidence,  which  the 
court  overruled,  and  thereupon  foimd  for 
plaintiff,  and  defendant  appeals. 

Three  points  are  made  for  a  reversal  of 
the  Judgment: 

1.  It  is  Insisted  the  petition  states  no  canse 
of  action,  because  "the  legislature  had,  by 


its  solemn  enactment,  extended  the  time  for 
bringing  suits  on  personal  taxes  until  the 
81st  day  of  December,  1895,  and  as  this  suit 
was  commenced  November  5,  1895,  it  was 
prematurely  brought,  and  plaintiff  cannot 
recover."  Acts  1895,  pp.  243,  244.  This  act, 
upon  which  defendant  relies,  was  enacted 
April  1, 1895,  with  an  emergency  clause,  and 
Is  as  follows: 

"Section  1.  In  payment  of  the  taxes  as- 
sessed against  any  person  whose  name  ap- 
pears upon  the  personal  delinquent  list  of 
any  year  prior  to  January  1st,  1895,  the  col- 
lectors of  the  revenue  of  the  counties  and 
cities  of  this  state  are  hereby  empowered 
and  directed  to  accept  the  original  amount 
of  said  taxes  as  charged  against  any  such 
person  relieved  of  the  penalties,  interest  and 
costs  accrued  upon  the  same  under  pro- 
visions of  chapter  138  of  the  Revised  Stat- 
utes of  1889:  provided  however,  that  such 
persons  shall  pay  the  amoimt  of  said  original 
taxes  on  or  before  December  31,  1895;  and 
provided  further  that  If  suit  shall  have  been 
commenced  against  any  person  whose  name 
appears  upon  any  such  'personal  delinquent 
lists'  for  the  collection  of  the  taxes  charged 
against  said  person,  such  person  shall,  in 
addition  to  the  original  tax,  pay  ail  necessary 
costs  Incurred  in  the  court  where  said  suit 
Is  pending,  together  with  such  attorney's 
fees  as  are  now  allowed  by  law  In  such  suit. 

"Sec.  2.  The  provisions  of  this  act  shall 
cease  and  be  of  no  effect  on  and  after  Jan- 
uary 1st,  1896." 

We  are  unable  to  give  this  statute  the  con- 
struction the  learned  counsel  places  upon  it 
In  our  opinion,  it  does  not  bar  a  suit  for  the 
collection  of  delinquent  personal  taxes,  but 
simply  gave  the  taxpayer  an  opportunity  to 
avoid  the  <!08t8  and  penalties  by  tendering 
the  amount  of  the  original  tax  before  suit 
was  brought,  provided  this  was  done  prior 
to  January  1,  1896,  and,  if  suit  should  have 
been  brought  then  he  could  satisfy  the 
same  by  paying  the  original  tax,  and  neces- 
sary court  costs,  and  sucb  attorney's  fees 
as  were  then  allowed  by  law  in  such  suit 
To  hare  reaped  the  benefit  of  that  we  think 
defendant  should  have  either  tendered  the 
original  tax  before  the  suit  was  brought 
or,  after  suit  brought  into  court  the  amount 
of  the  original  taxes,  and  the  necessary  costs 
of  the  suit,  and  the  attorney's  fee.  As  nei- 
ther of  these  alternatives  was  adopted,  and 
no  tender  made  at  all,  we  must  hold  the  stat- 
ute did  not  bar  the  suit 

2.  The  defendant  who  Is  the  executor  of 
the  estate  of  E.  L.  Edwards,  deceased,  also 
denies  the  Jurisdiction  of  the  circuit  court 
on  the  ground  that  the  probate  court  had 
Jurisdiction  over  the  allowance  of  the  claim; 
it  being  shown  that  the  testator  had  depart- 
ed this  life  prior  to  the  commencement  of 
the  suit  By  section  28,  art  6,  of  the  con- 
stitution of  this  state,  the  "circuit  court 
shall  exercise  a  superintending  control  over 
criminal  courts,  inrobate  courts,"  etc    By  in- 
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resting  It  with  Buperintending  control,  tbe 
convention  evidently  Intended  the  circuit 
court  should  be  regarded  as  superior  to  pro- 
bate courts;  and  in  section  22  of  article  6, 
when  the  circuit  court  Is  given  "such  concur- 
rent Jurisdiction  with  and  appellate  Jurisdic- 
tion from  Inferior  tribunals,"  it  opened  the 
way  for  the  general  assembly  to  confer  con- 
current Jurisdiction  on  the  circuit  court  with 
the  probate  courts;  and  such  concurrent  Ju- 
risdiction is  obviously  recognized  In  section 
211,  Rev.  St  1899,  wherein  it  Is  provided 
that,  if  any  person  shall  commence  a  suit 
of  any  kind  In  the  circuit  court  against  an 
estate  within  one  year  from  the  date  of  ad- 
ministration, he  may  recover  Judgment,  but 
shall  pay  all  costs.  Such,  we  think,  has  long 
been  the  accepted  Interpretation  of  the  Ju- 
risdiction of  these  courts. 

8.  As  to  the  proposition  that  the  tax  bills 
duly  certified  by  the  city  collector  were  not 
evidence,  we  are  unable  to  agree.  Section  63 
of  article  4  (Cities  of  the  Third  Class),  as 
enacted  April  19,  1893,  expressly  provides 
that  "the  city  council  shall  cause  the  land 
and  lot  delinquent  list  and  the  personal  de- 
Unqumt  list  to  be  returned  by  the  city  col- 
lector, who  shall  be  charged  therewith  and 
who  shall  proceed  to  collect  the  same  in  the 
same  manner  and  under  the  same  regula- 
tions as  are  or  may  be  provided  by  law  for 
the  collection  of  delinquent  lists  of  real  and 
personal  taxes  for  state  and  county  pur- 
posefl^  provided  that  all  suits  for  the  col- 
lection of  city  taxes  shall  be  brought  In  the 
name  of  the  state  at  the  relation  and  to  the 
use  of  the  city  collector."  If  we  turn  now 
to  section  7626,  Rev.  St.  1889  (the  Revision 
In  force  when  this  snlt  was  brought),  we  find 
it  provided  "that  personal  taxes  assessed  on 
and  after  June  1st,  1887,  shall  constitute  a 
debt  for  which  a  personal  Judgment  may  be 
recovered  in  the  circuit  courts  of  this  state 
against  the  party  assessed  with  said  taxes. 
*  *  *  And  said  taxes  shall  be  set  forth 
in  a  tax  bill  of  said  personal  taxes  duly 
authenticated  by  the  certificate  of  the  col- 
lector and  filed  with  the  petition,  and  said 
tax  bills  or  bills  so  certified  shall  be  prima 
facie  evidence  that  the  amount  claimed  in 
said  suit  is  Just  and  correct,"  etc.  The  city 
collector,  then,  is  fully  empowered  "in  this 
same  manner"  to  certify  the  back  tax  bills 
for  delinquent  city  taxes,  and  his  certificate 
Is  prima  fade  evidence  that  the  taxes  are 
Just  and  correct;  but,  if  there  had  been 
any  formal  defect  In  the  certificate  In  this 
case,  the  original  assessments  were  pro- 
duced, which  sustained  the  certificate. 

As  no  other  propositions  are  Insisted  upon 
in  the  argument  and  britf  of  defendant,  we 
deem  It  unnecessary  to  msike  this  opinion 
longer.  We  may,  however,  remark  that  It 
Is  said  that  a  portion  of  the  taxes  sued  for 
are  barred;  but  no  statute  of  limitations  Is 
pleaded  except  that  of  1885,  and  It  Is  clear 
that  section  7692,  Rev.  St  1889.  only  refers 
to  actions  brought  to  enforce  taxes  on  real 


estate,  and  does  not  apply  here,  evoi  if 
pleaded.  Finding  no  reversible  error,  the 
Judgment  is  affirmed. 

SHERWOOD,  P.  J.,  and  BURGESS,  J., 
concur. 


STATE  ex  reL  NATIONAL  BANE  OF  ROL- 

LA  V.  JOHNSON,  County  Treasurer. 

(Supreme  Oiurt  of  Missouri.    May  21,  1901.) 

COUNTY— COUNTY  WARRANTS— PAYMBNT— OR- 
DER OF  PAYMHaJT— PRESENTATION  OP  WAR- 
RANTS —  CONSTITUTIONAL.  CONSTRUCTION  — 
APPROPRIATIONS. 

1.  Const  art  10,  {  12,  prohibiting  any  county 
from  becoming  Indebted  in  any  year  in  an 
amount  In  excess  of  its  revenues,  does  not  in- 
validate a  county  warrant  which  Is  valid  when 
issued,  because  the  available  funds  are  exhaust- 
ed before  It  is  reached  for  payment  but  It  is 
payable  from  the  surplus  of  the  revenue  col- 
lected In  subsequent  years  remaining  after  pay- 
ing current  expenses  for  such  years. 

2.  Rev.  St  1899,  c.  6771  (Rev.  St  1889,  I 
3166),  requiring  county  treasurers  to  keep  a 
record  of  warrants  presented,  and  pay  them  in 
the  order  of  their  presentation,  except  that  the 
current  expenses  of  each  year  shall  be  paid  be- 
fore the  payment  of  warrants  not  issued  there- 
for, authorized  the  payment  of  old  warrants 
from  the  surplus  of  current  revenues  remaining 
after  the  payment  of  current  expenses  in  the 
order  of  their  presattation,  and  not  pro  rata. 

8.  Gen.  St  1866t  p.  227,  requiring  county 
treasurers  to  pay  warrants  in  the  order  of  their 
presentation,  was  not  entirely  repealed  by 
Const  art.  10,  i  12,  prohibitiug  any  county 
from  incurring  any  indebtedness  in  excess  of  ■ 
Its  current  revenues,  but  was  only  modified 
thereby  to  the  extent  of  requiring  all  current 
expeasea  to  be  first  paid  before  the  surplus 
could  be  applied  to  the  payment  of  old  war^ 
rants  in  the  order  of  their  presentation. 

4.  Where  a  valid  county  warrant  is  not  paid 
for  want  of  county  funds,  it  is  payable  from 
the  surplus  of  the  revenues  of  a  succeeding 
year  wnich  remain  after  paying  current  ex- 
penses, without  an  additl<»al  appropriation  by 
the  county  court 

Appeal  from  drcnlt  court;  Texas  county; 
L.  B.  Woodslde,  Judge. 

Mandamus  by  the  state  of  Missouri,  on  the 
relation  of  the  National  Bank  of  Rolla, 
against  Clinton  L.  Johnscm,  county  treasurer. 
From  a  Judgment  making  the  alternative 
writ  peremptory,  respondent  appeals.  Af- 
firmed. 

This  Is  a  proceeding  by  mandamus  to  re- 
quire the  respondent,  as  treasurer  of  Texas 
county,  to  pay  to  the  relator  tbe  amount  due 
upon  a  county  warrant  of  said  county  drawn 
for  current  county  expenditures  of  said  coun- 
ty, during  the  year  1891,  out  of  surplus  funds 
in  his  hands  from  the  revenues  for  the  years 
1895  and  1896,  which  surplus  remains  after 
payment  of  all  warrants  issued  for  said 
years  1895  and  1896,  and  after  reserving  suf- 
ficient funds  to  pay  all  outstanding  war- 
rants which  were  registered  by  the  county 
treasurer  prior  to  the  registration  of  re- 
lator's warrant  and  amounts  to  more  than 
the  amount  due  relator  thereon.  The  re- 
turn of  respondent  to  the  alternative  writ  is 
as  follows:    "That  he  refused  the  payment 
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of  the  warrant  described  in  plaintlfTs  pe- 
tition: First.  For  tlte  reason  the  said  war- 
rant was  drawn  against  revenue  provided 
for  the  cmrent  expenses  for  the  fiscal  year 
1891,  and  that  be  bad  no  funds  in  his  hands 
at  the  time  said  warrant  was  presented,  nor 
has  be  now  any  funds  derived  from  the  rev- 
enue levied  and  collected  for  the  year  1891. 
Second.  That  the  surplus  funds  remaining 
in  the  county  treasury  of  Texas  county  for 
the  fiscal  years  of  1895  and  1896  were  not 
delivered  and  paid  over  to  the  defendant  as 
surplus  funds  of  the  years  1895  and  1806,  bat 
were  derived  from  the  revenue  levied  and 
collected  for  the  current  expenses  of  said 
years,  and  were  not  applicable  to  the  pay- 
ment of  said  warrant  until  set  apart  and 
appropriated  to  that  purpose  by  the  proper 
autbority,  which  has  not  been  done.  Third. 
That  It  was  not  the  duty  of  the  defendant  to 
pay  all  warrants  in  the  order  they  were  is- 
sued, as  stated  in  plaintiff's  petition.  That 
be  can  only  pay  warrants  in  the  order  of 
their  reg^istration,  and  then  only  warrants  Is- 
sued for  the  current  expenses  of  the  current 
.vear."  The  county  warrant  which  was  the 
basis  of  this  proceeding  was  as  follows: 
•100.00.  State  of  Missouri.  No.  1,63T.  01. 
Treasurer  of  the  County  of  Texas:  Pay  to 
J.  S.  King  one  hundred  dollars  out  of  any 
money  in  the  treasury  appropriated  for  coun- 
ty expenditure  purposes.  Given  at  the  court 
house,  at  Houston,  Mo.,  this  12th  day  of 
Aug.,  1801.  By  ord«r  of  the  county  court 
R.  B.  Meador,  President.  Attest:  J.  S. 
King,  Clerk."  On  the  back  of  which  said 
warrant  was  the  following  Indorsement,  to 
wit:  "Presented  and  protested  for  want  of 
funds  this  12th  day  of  Aug.,  1891.  J.  A. 
Bradford,  Treasurer."  Also  assignments  In 
the  statutory  form,  showing  title  to  the  war- 
rant in  relator.  The  facts  were  agreed  to 
as  follows:  "It  is  agreed  aa  facts  in  the 
case  that  the  warrant  In  question  Is  a  valid 
and  legal  warrant,  drawn  by  the  county 
court  of  Texas  county,  Missouri,  for  the 
year  1891,  and  that  there  is  now  enough 
funds  in  the  county  treasurer's  hands  be- 
longing to  the  general  revenue  funds  of  Tex- 
as county  for  the  years  1895  and  1896  to 
•pay  all  warrants  that  have  been  presented 
prior  to  the  warrant  in  question,  as  well  as 
to  pay  said  warrant  in  question,  and  that  all 
the  warrants  drawn  for  the  years  1895  and 
1806  have  been  fully  paid  off  and  discharged; 
and  plaintiff  is  the  legal  holder  of  the  war- 
rant; and  that  the  taxes  for  the  year  1801 
were  all  paid  out  on  other  warrants."  The 
case  'K-aa  heard  upon  a  motion  for  judgment 
upon  the  writ,  the  return,  the  warrant,  and 
agreed  statement;  and  In  passing  upon  this 
motion  the  court,  of  Ita  own  motion,  declar- 
ed the  law  as  follows:  "No.  1.  The  court 
declares  the  law  to  be  that  the  levy  of  coun- 
ty revenue  funds  for  any  year  Is  required  to 
be  paid  by  the  collector  into  the  county  treas- 
ury, and  by  him  applied:  First.  To  the  pay- 
ment of  all  legal  and  valid  warrants  drawn 


upon  said  fund  for  services  performed  for 
contracts  made  by  the  said  county  during 
said  year  hi  the  order  of  the  registration  of 
such  warrants;  and,  after  all  the  indebted- 
ness and  expenses  of  said  county  for  said 
year  has  been  Cully  paid  off  and  discharged, 
then  the  surplus  funds  collected  from  the 
revenues  of  said  county.  If  any,  is  required 
to  be  applied  by  the  county  treasurer  to  the 
payment  of  the  oldest  outstanding  warrants 
drawn  upon  said  fund  for  any  prior  year. 
The  'oldest'  as  used  herein,  is  determined  by 
the  registration  of  such  warrants;  and  it  Is 
the  duty  of  the  county  treasurer,  when  any 
surplus  funds  remain  In  his  hands  on  the 
levy  for  any  year,  after  all  expenses  and 
Indebtedness  for  such  year  has  been  fully 
paid  off  and  discharged,  and  the  year  has 
expired,  to  apply  such  funds  to  the  payment 
of  such  oldest  outstanding  warrants  for  such 
former  year,  and  no  order  of  the  county  court 
Is  necessary  as  a  prerequisite  to  such  pay- 
ment." The  court  thereupon  made  the  al- 
ternative writ  peremptory,  and  respondent 
appeals  to  this  court. 

.Tobn  H.  Sanks,  for  appellant  L.  F.  Par- 
ker, for  respondent 

OANTT,  J.  (after  stating  the  facts).  1.  It  Is 
to  be  observed  that  the  validity  of  the  war- 
rant and  its  ownership  by  the  relator  stand 
admitted.  It  is  also  admitted  and  conceded 
that  the  funds  In  the  hands  of  the  county 
treasurer  constitute  a  surplus  derived  from 
the  revenue  levied  and  collected  for  the  years 
1805  and  1896,  after  the  payment  of  all  war- 
rants drawn  by  the  county  court  during  said 
years  for  the  payment  of  cnrrent  expenses 
of  the  county  of  all  klnda  for  those  years, 
and  more  than  sufficient  to  pay  all  warrants 
drawn  for  previous  years,  and  registered 
prior  to  relator's  warrant.  Three  proposi- 
tions are  presented:  "Is  the  surplus  revenue 
of  a  county,  remaining  after  the  payment  of 
all  current  expenses  of  every  kind  for  the 
year  for  which  such  revenue  was  levied  and 
collected,  applicable  to  the  imyment  of  out- 
standing, valid,  unpaid  county  warrants  for 
previous  years?  Second.  If  so,  what  is  the 
lawful  method  of  applying  such  payment? 
Must  they  be  paid  In  the  order  of  their  pres- 
entation and  registration,  or  are  they  pay- 
able pro  rata  to  all  the  outstanding  indebted- 
ness? Third.  If  such  surplus  is  so  applica- 
ble, and  If  payable  In  the  order  of  their 
registration,  is  it  the  duty  of  the  treasurer 
to  so  pay  them,  or  must  the  county  court  first 
distribute  the  fund  for  the  payment  of  such 
warrants  before  the  treasurer  can  pay  any 
of  such  warrants  for  past  years'  indebted- 
ness?' 

These  questions  must  all  be  answered  by 
a  construction  and  interpretation  of  our  stat- 
ute law  on  the  subject  In  the  light  of  the 
constitution  of  this  state.  A  correct  answer 
to  the  first  proposition  can  only  be  given  by 
keeping  in  view  section  12  of  article  10  of 
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the  constitution,  which  ordaina  that  "no 
county  •  •  •  Bhall  be  allowed  to  become 
Indebted  in  any  manner  or  for  any  purpose 
to  an  amount  exceeding  In  any  year  the  In- 
come and  revenue  provided  for  such  year, 
without  the  assent  of  two-thirds  of  the  vot- 
ers thereof  voting  at  an  election  to  be  held 
for  that  purpose;  nor,  in  cases  requiring 
such  assent,  shall  any  indebtedness  be  al- 
lowed to  be  Incurred  to  an  amount,  Including 
existing  Indebtedness,  in  the  aggregate  ex- 
ceeding five  per  centum  on  the  value  of  the 
taxable  proi>erty  therein."  It  was  niled  In 
Book  V.  Earl,  87  Mo.  246,  that  "the  evident 
purpose  of  the  framers  of  the  constitution 
and  the  people  who  adopted  It  was  to  abol 
Ish  in  the  administration  of  county  and  mu- 
nicipal government  the  credit  system  and  es- 
tablish the  cash  system  by  limiting  the 
amount  of  tax  which  might  be  imposed  by  a 
county  for  county  purposes,  and  limiting  the 
expenditures  In  any  given  year  to  the  amount 
of  revenue  which  such  tax  would  bring  Into 
the  treasury  for  that  year."  But  It  was  at 
the  same  time  said:  "Under  this  section  the 
county  court  might  anticipate  the  revenue 
collected  and  to  be  collected  for  any  given 
year,  and  contract  debts  for  ordinary  current 
expenses,  which  would  be  binding  on  the 
county  to  the  extent  of  the  revenue  provided 
for  that  year,  but  not  in  excess  of  it."  It 
was  then  anticipated  that  though  the  coim- 
ty  court  might  not  Issue  warrants  in  excess 
of  the  levy  for  a  year's  current  expenses,  and 
that  a  creditor  might  rely  upon  the  fact  that 
his  contract  was  within  the  amount  of  rev- 
enue levied  and  provided,  and  trust  to  the 
power  of  the  state  to  enforce  Its  taxes,  still 
It  might  happen  from  some  unforeseen  cause 
that  enough  of  the  estimated  amount  of  rev- 
enue might'  not  be  collected  to  pay  all  the 
warrants  drawn  against  It  in  anticipation. 
Under  such  circumstances  it  has  never  been 
ruled  that  such  a  creditor's  warrant  was  ab- 
solutely void  and  extinguished  by  the  non- 
payment In  the  year  In  which  It  was  drawn. 
On  the  contrary,  this  court  has  often  said 
In  no  uncertain  terms  that  it  was  valid,  and 
payable  out  of  any  surplus  revenue  in  the 
hands  of  the  county  treasurer  that  might 
arise  In  subsequent  years.  Randolph  v. 
Knox  County,  114  Mo.  142,  21  S.  W.  692;  An- 
drew County  V.  Schell,  136  Mo.,  loc.  cit  39, 
86  S.  W.  206;  State  v.  Payne,  161  Mo.,  loc. 
clt  673,  62  S.  W.  412;  Railroad  Co.  v.  Thorn- 
ton, 152  Mo.  670,  64  S.  W.  446;  State  v.  Alli- 
son, 165  Mo.,  loc.  clt  344,  56  S.  W.  467;  and 
on  this  point,  Reynolds  v.  Norman,  114  Mo. 
609,  21  S.  W.  845.  Accordingly  we  answer 
the  first  proposition  In  the  affirmative,— that 
a  warrant  valid  when  Issued  Is  not  rendered 
Invalid  because  the  revenue  provided  to  pay 
It  Is  not  collected  during  the  year  for  which 
It  was  issued,  or  Is  misappropriated  by  the 
officers  of  the  county,  for  whose  act  the  hold- 
er of  the  warrant  is  not  responsible. 

We  are  thus  brought  to  the  second  propo- 
sition:   In  what  order  are  these  unpaid  war* 


rants  to  be  paid,— In  the  order  of  their  reg- 
istration, or  pro  tanto.  If  there  Is  not  a  suf- 
ficient surplus  to  pay  allT  This  must  be 
solved  by  the  statutes.  Section  6771,  Rev. 
St  1899  (section  3106,  Rev.  St  1889),  part  of 
the  article  entitled  "Connty  Treasurers  and 
County  Warrants,"  provides  that:  "He  [the 
county  treasurer]  shall  procure  and  keep  a 
well  bound  book  In  which  he  shall  make  an 
entry  of  all  warrants  presented  to  him  for 
payment  which  shall  have  been  legally 
di'awn  for  money,  by  the  county  court  of  the 
county  of  which  he  Is  the  treasurer,  stating 
correctly  the  date,  amount  number,  in  whose 
favor  drawn,  by  whom  presented,  and  the 
date  the  same  was  presented;  and  all  war- 
rants so  presented  shall  be  paid  out  of  the 
funds  mentioned  In  such  warrants  In  the  or- 
der In  which  they  shall  be  presented  for  pay- 
ment: provided  however,  that  no  warrant  Is- 
sued on  account  of  any  debt  Incurred  by  any 
county  other  than  those  Issued  on  account  of 
the  ordinary  and  usual  expenses  of  the  coun- 
ty shall  be  paid  until  all  warrants  Issued  for 
money  due  from '  the  county  on  account  of 
services  that  are  usual  and  for  all  expenses 
necessary  to  maintain  the  county  organiza- 
tion fur  any  one  year  shall  have  been  fully 
paid  and  liquidated."  This  statute  was  sub- 
stantially adopted,  except  the  proviso  there- 
in, In  1855  (Rev.  St  1866,  p.  621,  |  9),  and 
was  continued  In  Gen.  St  1868,  p;  227,  |  8. 
In  the  revision  of  1879  the  proviso  was  add- 
ed to  the  section  for  the  obvious  purpose  of 
having  the  statute  conformed  to  the  oonsti- 
tuUon.  Rev.  St  1879,  (  6370.  It  Is  found  in 
the  same  words  In  the  revision  of  1889  as 
section  3166.  This  section  then  had  been  the 
law  of  this  state  for  20  years  before  the 
adoption  of  the  constitution  of  1876.  Prior 
to  that  it  was  not  necessary  that  a  county 
warrant  should  be  drawn  upon  a  special 
fond,  or  that  It  should  come  to  the  holder 
during  tlie  year  in  which  the  indebtedness 
was  created.  What  then,  was  the  ^ect  of 
the  constitution  upon  this  section  T  As  was 
ruled  in  Andrew  County  v.  Schell,  135  Mo. 
31,  36  S.  W.  206,  and  State  v.  Payne,  151 
Mo.  670,  52  3.  W.  412,  that  section  was  mod- 
ified by  the  constitution  to  the  extent  that 
thereafter  the  warrants  drawn  by  the  coun- 
ty court  In  any  year  to  meet  all  the  neces- 
sary and  current  expenses  for  that  year  must 
first  be  paid  In  full  In  the  order  of  their  reg- 
istration, and,  if  a  surplus  was  left  then  the 
section  operated  on  all  other  warrants  Just 
as  it  had  previous  to  the  adoption  of  the  con- 
stitution of  1876;  In  a  word,  that  section.  In 
so  far  only  as  it  conflicted  with  the  provi- 
sions of  section  12  of  article  10  of  the  con- 
stitution, became  inoperative  by  force  of  the 
constltntlon  as  soon  as  It  went  Into  effect 
becaase  inconsistent  therewith.  But  with 
this  exception,  there  is  no  sndi  repngnancy 
as  requires  us  to  hold  it  was  absolutely  re- 
pealed, the  rule  of  construction  bebig  that 
before  it  shall  be  construed  as  repealed  by 
Imi^icatlon  only,  the  two  most  be  so  r^ug- 
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nant  that  both  cannot  stand;  and  we  think, 
vrith  the  modification  we  hare  mentioned, 
both  can  stand.  Such  has  been  the  opinion 
ot  the  legislature,  we  think,  from  the  tact 
that  this  section  has  been  preserved  through 
three  rerlslons  since  the  adoption  of  the  con- 
stitution. We  conclude  that  this  surplus 
after  the  current  ezpenges  for  the  years 
1895  and  188G  had  all  been  paid  at  once  be- 
came subject  to  this  general  statute  (section 
8160,  nev.  St  1889),  which  provides  a  Just 
and  equitable  rule  for  the  payment  of  the 
debts  of  the  counties.  The  preferred  right 
of  payment  according  to  registration  is  not 
taken  away  further  than  the  changed  condi- 
tion wrought  by  the  constitution  requires, 
and,  when  the  coustitution  is  read  into  and 
with  this  section,  it  merely  charges  the  or- 
der of  payment  so  that  the  fund  provided 
tor  each  year's  expenses  is  primarily  the 
fund  out  of  which  warrants  drawn  for  those 
expenses  are  to  be  paid  according  to  their 
presentation  and  registration  in  that  year; 
and  when  they  are  all  paid,  and  a  surplus— 
as  in  this  case— remains,  then  it  is  applica- 
ble to  unpaid  warrants  of  former  years,  and 
section  H771,  Rev.  St  1899,  provides  the  rule 
of  priority  just  as  it  did  before  Its  modifica- 
tion by  the  constitution  of  1875,  and  the  sur- 
plus is  not  to  be  distributed  pro  rata.  But 
it  was  suggested  that  this  Interpretation  of 
the  statute  was  In  conflict  with  the  opinion 
In  State  v.  Hortsman.  148  Mo.  290,  50  S.  W. 
811.  Unquestionably,  there  is  an  expression 
in  that  case  holding  a  different  view.  The 
learned  judge  who  wrote  that  opinion  did 
say  arguendo:  "But  the  respondents  are 
mistaken  In  their  construction  of  section 
8100,  Rev.  St  1889  [section  6771,  Rev.  St. 
1899].  The  order  therein  prescribed  for  the 
payment  of  warrants  relates  only  to  war- 
rants drawn  for  county  expenses  for  the  cur- 
rent year,  aud  has  no  application  to  past 
Indebtedness," — citing  Andrew  Ciounty  v. 
Schell,  135  Mo.  81,  86  S.  W.  206.  But  a  care- 
ful reading  of  that  case  will  show  that  111 
that  case  the  county  court  had  levied  a  tax 
to  raise  $2,500,  with  the  purpose  of  applying 
to  it  the  outstanding  unpaid  warrants  for 
former  years;  that  the  relator  therein,  the 
holder  of  one  of  said  warrants,  had  obtained 
judgment  on  his  warrant  and  when  the  tax 
was  collected  he  insisted  that  his  judgment 
gave  him  priority  over  all  other  holders  of 
warrants.  He  sought  a  writ  of  mandamus 
against  the  county  court  to  compel  It  to  ap- 
propriate the  said  fund  to  the  payment  of 
his  judgment.  The  circuit  court  awarded 
the  writ,  and  this  court  reversed  that  judg- 
ment, holding  that  relator's  judgment  did  not 
give  him  a  priority  over  the  other  valid  out- 
standing warrants;  that  the  judgment  on 
the  warrant  gave  the  plaintiffs  therein  no 
lien;  and,  moreover,  that  when  the  county 
court  levied  the  tax  and  appropriated  it  their 
duty  ended,  "and  the  duty  and  responslbill- 
ij  of  disbursement  was  on  the  county  treas- 
urer."   We  think  that  the  divisional  opinion 


in  that  case  reversing  the  circuit  court  was 
absolutely  right  but  for  the  reasons  already 
given,  we  disapprove  so  much  of  the  opin- 
ion which  we  have  quoted  as  holds  that  sec- 
tion 3166,  Rev.  St  1889,  now  section  6771, 
Rev.  St  1899,  relates  "only  to  warrants 
drawn  for  the  county  expenses  for  the  cur- 
rent year,  and  has  no  application  to  past  in- 
debtedness." As  already  said,  it  applies  to 
both,  subject  to  the  modification  wrought  by 
the  constitution,  as  already  hereinbefore  ex- 
plained In  this  opinion.  We  think  that  ob- 
servation, and  another,  which  indicates  that 
the  treasurer  could  only  pay  the  warrants 
pro  rata,  can  and  should  be  regarded  as 
obiter,  without  in  the  least  Impairing  the  cor- 
rectness of  the  judgment  as  a  whole. 

Third.  It  was  not  at  all  necessary  for  the 
county  court  to  make  any  further  appropria- 
tion of  the  fund  before  the  treasurer  could 
pay  relator's  warrant  out  of  this  surplus. 
The  court  is  required  to  distribute  the  cur- 
rent tax  into  the  different  funds  each  year, 
and  may,  in  proper  cases,  transfer  moneys 
from  one  fund,  when  not  needed,  to  another 
that  is  iusufiicient;  bat  after  all  the  war- 
rants for  any  year  have  been  paid,  there  is 
no  provision  of  law  for  distributing  this  sur- 
plus into  different  funds,  but  it  is  in  the 
hands  of  the  treasurer  as  an  executive  offi- 
cer charged  by  the  statute  with  the  duty  of 
disbursing  the  funds  on  warrants  drawn  by 
the  county  court  and,  as  the  warrants  bare 
been  drawn,  all  he  has  to  do  is  to  pay  them 
in  the  order  of  their  registration  whenever 
he  has  money  enough  to  take  up  a  warrant 
as  the  law  makes  no  provision  for  a  partial 
payment  thereon,  but  requires  him  to  take 
up  the  warrant  itself  as  the  only  voucher  the 
law  will  recognize  when  he  comes  to  make 
his  settlement  for  payments  thereon.  The 
judgment  of  the  circuit  court  awarding  a  per- 
emptory writ  was  correct  and  it  is  affirmed. 
All  concur. 


SPEED  V.   ST.   LOUIS   M.   B.   TERMINAL 
RY.  CO. 

(Supreme  Court  of  Missouri,  Division  Mo.  Z- 

May  21,  1901.) 

BJBCTMENT— CONSTRUCTION  OF  DBBD— TRUST 

ESTATE— RES  JUDICATA. 

1.  Actions  of  ejectment  though  between  the 
same  parties,  and  having  the  same  defenses, 
and  concerning  the  same  title  and  poasession, 
may  be  maintained  ad  infinitum,  a  judgment 
therein  not  barring  a  subsequent  action. 

2.  A  son  conveyed  property  to  trustees,  to  be 
held  for  the  sole  use  and  benefit  of  his  father 
during  his  natural  life,  to  be  managed  with  the 
advice  and  consent  of  the  father,  and  at  his 
death  to  the  use  aud  benefit  of  the  mother  of 
the  grantor  during  her  natural  life,  and  to  be 
managed  with  her  advice  and  consent,  and  at 
her  death  to  hold  for  the  joint  use  and  benefit 
of  the  children,  naming  them,  including  the 
grantor,  of  the  joint  bodies  of  the  father  and 
mother  during  their  natural  lives,  and  to  rent 
and  manage  it  with  the  advice  and  consent  of 
the  grantor,  and  in  case  of  the  death  of  "said 
children"  to  hold  for  the  sole  use  and  benefit  of 
the  grantor.   Us  heirs   and   assigns,    forever. 
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HeJd,  that  the  deed  conreyed,  flnt,  a  nse  for 
life  to  the  father  and  mother,  then  a  use  for 
life  to  their  children  excepting  the  grantor,  and 
thereafter  a  remainder  to  the  grantor,  his  heirs 
and  assigas,  forever;  and  hence  a  title  derived 
through  a  mortgage  executed  by  the  grantor 
after  the  death  of  the  life  tenants  was  valid. 
3.  In  1853,  a  son  created  a  trust  for  the  use 
of  his  father  and  mother  for  life,  remainder  to 
the  use  of  the  children  named,  including  the 
grantor,  of  the  bodies  of  the  father  and  mother 
for  life,  and  to  rent  and  manage  it  with  the  ad- 
vice and  consent  of  the  grantor,  and  in  case  of 
the  death  of  "said  children"  to  hold  for  the 
sole  use  and  benefit  of  the  grantor,  his  heirs 
and  assigns,  forever.  In  1871,  after  the  gran- 
tor had  purchased  the  interests  of  all  the  life 
tenants,  he  filed  a  petiticm  for  the  appointment 
of  a  trustee,  those  nominated  having  refused  to 
act,  to  manage  the  property,  wherein  it  was  al- 
leged that  the  petitioner  was  the  only  one  ben- 
eficially interested  in  the  property.  Subsequent- 
ly, by  a  joint  deed  of  the  trustee  appointed 
and  of  the  grantor,  a  conveyance  in  trust  secur- 
ing a  loan  was  made,  the  trustee  to  have  and 
to  hold  the  property  in  fee  simple.  H«ld,  that 
the  contention  that  the  grantor,  in  his  petition 
for  the  appointment  of  a  trustee,  made  18  years 
after  the  execntion  of  the  deed,  evidenced  an 
intention  to  participate  in  the  joint  use  and 
benefit  of  the  property,  was  overcome  by  the 
recitals  in  the  trust  deed  subsequently  executed, 
wherein  the  grantor  conveyed  a  fee. 

Appeal  from  St  Louis  circuit  court;  Selden 
P.  Spencer,  Judge. 

Action  by  William  E.  ^>eed  a^inst  the 
St  Louis  Merchants'  Bridge  Terminal  Rail- 
way Company.  From  a  judgment  In  favor 
of  defendant,  plaintllT  appeals.    AflSrmed. 

This  is  an  action  of  ejectment  to  recover 
the  possession  of  150  feet  of  ground  begin- 
ning at  a  point  50  feet  north  of  the  north- 
west comer  of  Blgbtb  and  Gratiot  streets, 
in  the  city  of  St  Louis,  and  running  north 
ISO  feet  along  the  west  line  of  Blgbtb  street, 
by  a  depth  of  70  feet.  It  being  the  same 
property  upon  which  waa  formerly  located 
what  was  known  as  the  "McDowell  College." 
Isaac  Drake  McDowell  Is  the  common  source 
of  Utle.  On  February  28,  1866,  be  executed 
the  following  conveyance  of  the  property: 
"This  deed,  made  and  entered  Into  on  this, 
the  twenty-eighth  day  of  February,  In  the 
year  of  our  Lord  eighteen  hundred  and  fifty 
three,  by  and  between  Isaac  Drake  Mc- 
Dowell, of  the  county  of  St  Louis  and  state 
of  Missouri,  party  of  the  first  part,  and  Ham- 
ilton R.  Gamble,  chief  justice  of  the  supreme 
court  of  the  state  of  Missouri,  Luther  M. 
Kennett,  mayor  of  the  city  of  St  Louis,  and 
Edward  0.  Blackburn,  president  of  the  board 
of  aldermen  of  the  council  of  said  city,  and 
their  successors  in  office,  respectively,  parties 
of  the  second  part,  and  Joseph  N.  McDowell, 
Amanda  V.  McDowell,  and  Anna  W.  Mc- 
Dowell, parties  of  the  third  part,  witnesseth: 
That  the  party  of  the  first  part  for  and  In 
consideration  of  the  sum  of  one  dollar,  to 
him  In  hand  paid  by  the  parties  of  the  sec- 
ond part,  and  In  the  further  consideration 
of  the  love  and  affection  which  he  bears  to 
his  father,  the  aforesaid  Joseph  N.  McDowell, 
and  to  his  mother,  the  aforesaid  Amanda  V. 
McDowell,  and  to  bis  sister,  the  aforesaid 


Anna  W.  McDowell,  hath  this  day  granted, 
bargained,  and  sold,  and  by  these  presents 
grant,  bargain,  and  sell,  unto  the  said  parties 
of  the  second  part,  and  th^  succeesors  in 
oflSce,  the  following  lot  or  itarcel  of  land  lying 
and  being  in  the  city  and  county  of  St  Lonis 
and  state  of  Missouri,  and  bounded  and  de- 
scribed as  follows,  to  wit:  Beginning  at  a 
point  fifty  feet  north  of  the  Intersection  of 
Gratiot  and  Blghth  streets,  in  the  dty  of 
St  Louis,  and  running  thence  one  hundred 
and  fifty  feet  north  to  the  property  owned  by 
the  Christian  Brothers,  thence  west  eighty 
feet  to  Dillon's  line,  thence  south  one  hun- 
dred and  fifty  feet  to  the  property  this  day 
conveyed  by  Isaac  Drake  McDowell  to 
Amanda  V.  McDowell  and  Anna  W.  McDow- 
ell, and  thence  eighty  feet  to  the  beginning, 
containing  in  all  twelve  thousand  square 
feet,  upon  which  Is  situated  the  medical  de- 
partment of  the  university  of  the  state  of 
Missouri,  and  the  museum  thereto  attached, 
commonly  known  and  called  'McDowell's  Col- 
lege' and  'McDowell's  Mosenm*;  the  said  land 
being  a  portion  or  part  of  a  lot  at  groond 
conveyed  by  a  certain  deed  recorded  In  Book 
06,  page  thirty-three^  in  the  recorder's  office 
of  the  county  of  St  Louis,  dated  June  — ,  In 
the  year  eighteen  hundred  and  fifty-two, 
wherein  Isaac  Drake  McDowell,  the  party  of 
the  first  part.  Is  grantee,  and  Frederldc  W. 
Beckwith,  administrator  of  the  estate  of 
Thomas  S.  Smith,  is  grantor.  To  have  and 
to  hold  the  said  land,  with  all  and  singular 
the  privileges  and  appurtenances  thereunto 
belonging,  unto  the  said  parties  of  the  sec- 
ond part,  unto  them  and  their  successors  In 
office,  forever,  in  trust  nevertheless,  for  the 
following  purposes:  The  said  parties  of  the 
second  part  and  their  successars  In  office  to 
hold  the  said  property  for  the  sole  use  and 
benefit  of  Joseph  N.  McDowell  during  bis 
natural  life,  the  said  property  to  be  con- 
trolled, rented,  and  managed  by  the  said 
parties  of  the  second  part,  their  successors 
in  office,  as  they  may  deem  fit,  by  and  with 
the  advice  and  consent  of  the  said  Joseph 
N.  McDowell;  and.  in  case  of  the  death  of 
the  said  Joseph  N.  McDowell,  the  parties  of 
the  second  part,  their  successors  In  office, 
trustees,  as  aforesaid,  shall  hold  the  said 
property  for  the  sole  use  and  benefit  of 
Amanda  V.  McDowell  during  her  natural 
life,  said  trustees  to  manage,  rent,  and  con- 
trol said  property  as  they  may  deem  fit,  by 
and  with  the  advice  and  consent  of  the  said 
Amanda  V.  McDowell;  and  in  the  case  of 
the  death  of  the  said  Amanda  V.  McDowell 
the  trustees  aforesaid  shall  hold  the  said 
property  for  the  joint  use  and  benefit  of  the 
children  of  the  joint  bodies  of  the  said 
Joseph  N.  McDowell  and  the  said  Amanda  V. 
McDowell,  his  wife,  during  the  natural  lives 
of  said  children,  the  said  trustees  to  manage 
and  rent  said  property  as  they  may  deem  fit, 
by  and  with  the  advice  and  consent  of  the 
said  Isaac  Drake  McDowell;  and  in  case  of 
the  death  of  the  said  cblldr^i  the  said  tms- 
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tees  to  hold  tuM  pruiiertj  for  the  nde  me 
and  benefit  of  the  said  Isaac  Drake  McDow- 
ell, the  present  grantor,  nnto  him,  his  heirs 
and  «M»gnii,  foreTer."  Joseph  N.  McDowell, 
the  father,  and  Amanda  V.  McDowell,  the 
mother,  departed  this  life  prior  to  August 
23,  1866,  leaving  snrrlTlng  them  the  follow- 
ing children  of  the  joint  bodies  of  the  said 
Joseph  N.  and  Amanda  V.  McDowell,  to  wit, 
John  J.  McDowell,  Charles  N.  McDowell, 
Anna  W.  McDowell,  and  said  Isaac  Drake 
McDowelL  On  the  day  last  named  the  said 
Jcdin  J.  McDowell,  Charles  N.  McDowell,  and 
Anna  W.  McDowell  executed  and  delivered 
to  Isaac  Drake  McDowell  a  deed,  of  which 
the  following  is  a  Copy:  "Know  all  men  by 
these  presents  that  whereas,  Isaac  D.  Mc- 
Dowell, of  the  city  and  county  of  St.  Louis, 
and  J.  D.  M.  23,666,  state  of  Missouri,  did 
execute  and  convey  by  a  certain  deed  (which 
will  appear  on  the  records  for  St.  Louis 
county)  to  the  state  of  Missouri  a  certain 
piece  of  ground  known  and  being  as  the  prop- 
erty on  which  the  McDowell  Medical  College 
is  buUt  and  situated,  and  being  in  the'  dty 
and  county  of  St  Lonis  and  state  of  Mlsr- 
sonri,  in  trust,  however,  for  the  benefit  of 
John  J.  McDowell,  Charles  N.  McDowell,  and 
Anna  W.  McDowell:  Now,  whereas,,  the 
state  has  not,  or  never  has,  accepted  or  com- 
plied with  said  trust  of  said  deed,  therefore 
we.  the  said  John  J.  McDowell,  Charles  N. 
McDowell,  and  Anna  W.  McDowell,  having 
arrived  at  fall  age  and  discretion,  do  hereby, 
for  the  snm  of  five  dollars,  to  us  each  In 
hand  paid  by  the  said  Isaac  D.  McDowell, 
the  receipt  of  which  is  hereby  acknowledged, 
do  hereby  grant,  sell,  convey,  release,  and 
forever  quitclaim  all  rights,  titles,  and  claims 
singly  and  severally  to  the  said  Isaac  D.  Mc- 
Dowell, his  heirs  and  assigns,  forever;  and 
that  we,  the  said  John  J.  McDowell,  Charles 
N.  McDowell,  and  Anna  W.  McDowell,  oar 
heirs  and  assigns,  do  forever  warrant  and 
defend  unto  the  said  Isaac  D.  McDowell,  his 
heirs  and  assigns,  the  title  to  said  premises, 
80  that  neither  we,  the  said  John  J.  Mc- 
Dowell, Charles  N.  McDowell,  and  Anna  W. 
McDowell,  nor  onr  heirs,  or  any  other  per- 
son or  persons  for  us  in  our  names  and  be- 
half, shall  or  will  hereafter  claim  or  demand 
any  right  or  title  to  the  premises,  or  any  part 
thereof,  but  they,  and  every  one  of  them, 
shall  by  these  presents  be  excluded  and  for- 
ever barred.  In  witness  whereof,  we  have 
hereunto  set  our  hands  and  seals  this  23rd 
day  of  May,  A.  D.  eighteen  himdred  and  six- 
ty-six." At  the  February  term,  1871,  there- 
of, said  Isaac  Drake  McDowell  filed  in  the 
circuit  court  of  St  Louis  county  an  ex  parte 
petition,  as  follows:  "Your  petitioner,  Isaac 
Drake  McDowell,  resiiectfully  states  that  by 
deed  dated  the  28th  day  of  Febmary,  A.  D. 
1858,  and  recorded  in  the  records  of  deeds  of 
St  Louis  county  In  Book  T6,  page  18,  your 
petitioner  did  convey  the  following  described 
property,  to  wit:  [The  property  now  in  c«hi- 
troversy.]     Your  petitioner  states  that  said 


property  was  by  him  conveyed  to  Hamilton 
B.  Gamble,  chief  Jostlce  of  the  state  of  Mis- 
sonrl,  Luther  M.  Kennett  mayor  of  the  dty 
of  St  Louis,  and  Edward  0.  Blackburn,  presi- 
dent qC  the  board  of  aldermen  of  the  council 
of  the  city  of  St  Louis;  to  have  and  to 
hold  the  samekto  them  and  to  their  succes- 
sors in  office  for  the  following  purposes,  to 
wit:  To  hold  said  property  for  the  sole  use 
and  benefit  of  Joseph  N.  McDowell  during 
his  natural  life,  said  property  to  be  controll- 
ed, rented,  and  managed  by  said  parties  and 
their  successors  In  office  as  they  may  deem 
fit  by  and  with  the  advice  and  consent  of 
Joseph  N.  McDowell;  and  In  case  of  death 
of  said  Joseph  N.  McDowell  to  hold  for  the 
sole  ose  and  benefit  to  Amanda  V.  McDowell 
during  her  natural  life,  to  manage  the  same 
hi  like  manner,  with  her  consent;  and  in 
case  of  death  of  said  Amanda  Y.  McDowell 
said  trustees  to  hold  for  the  Joint  nse  and 
benefit  of  the  children  of  the  Joint  bodies 
of  said  Joseph  N.  and  Amanda  V.  McDowell, 
his  wife,  during  the  natural  lives  of  said 
children,  and  to  manage  said  property  as 
they  deem  fit  by  and  with  the  advice  and 
consent  of  said  Isaac  Drake  McDowell;  and 
in  case  of  the  death  of  said  children  the 
said  tmstees  to  hold  for  the  sole  nse  and 
benefit  of  said  Isaac  Drake  McDowell,  and 
his  heirs  and  assigns,  forever.  Your  peti- 
tioner further  states:  That  Joseph  N.  Mc- 
Dowell, named  in  said  deed,  has  departed 
this  life.  That  Amanda  V.  McDowell,  wife 
of  .Joseph  N.  McDowell,  has  also  departed 
this  life;  and  that  at  the  time  of  her  death 
the  following  were  the  children,  and  only 
children,  of  the  Joint  bodies  of  the  said 
Joseph  N.  and  Amanda  V.  McDowell,  to  wit, 
John  J.  McDowell,  Charles  N.  McDowell, 
Anna  W.  McDowell,  and  Isaac  D.  McDowell, 
your  petitioner.  That  by  deed  dated  the  23d 
day  of  May,  1866,  and  recorded  in  the  rec- 
ords of  deeds  of  St  Louis  county  in  Book 
816,  page  882,  John  J.  McDowell,  Charles 
N.  McDowell,  and  Anna  W.  McDowell,  be- 
ing all  at  that  time  of  age,  and  said  Anna 
W.  SfcDoweU  being  then  nnmarrled,  did 
grant,  sell,  release,  and  quitclaim  to  yoor 
petitioner  all  the  right  title,  and  daim  to  the 
above-described  premises,  with  special  war- 
ranty against  the  claims  of  themselves  and 
their  heirs,  whereby  your  petitioner  became 
the  only  party  beneficially  interested  in  said 
property,  and  to  whose  use  the  same  con- 
tinues to  be  held  by  the  tmstees  named  In 
the  conveyance  first  above  mentioned.  Your 
petitioner  farther  states  that  Hamilton  R. 
Gamble,  chief  Justice  of  the  state  of  Mis- 
souri, has  long  since  departed  this  life;  that 
no  such  office  as  chief  Justice  of  the  state  of 
Missouri  Is  now  known  to  the  law,  and  that 
Philemon  Bliss,  presiding  Judge  of  the  su- 
preme court  of  the  state  of  Missouri,  refuses 
to  act  as  trustee  under  said  deed;  that  the 
Lather  M.  Kennett  named  In  said  deed  as 
mayor  of  the  dty  of  St.  Louis  has  long  since 
ceased  to  be  mayor  of  the  city  of  St  Loola, 
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and  Is  now  absent  from  the  state,  and  be- 
yond tbe  seas,  and  that  Nathan  Cole,  present 
mayor  of  the  city  of  St.  Louis,  refuses  to  act 
as  trustee  under  said  deed;  that  Edward  C. 
Blackburn,  named  in  said  deed  as  president 
of  the  board  of  aldermen  of  the  council  of 
said  city,  has  long  since  departed  this  life; 
that  no  such  office  is  l^nown  to  the  law  as 
president  of  the  board  of  aldermen  of  the 
council  of  the  city  of  St  Louis;  and  that 
Henry  Overstolz,  president  of  the  city  conn- 
cil  of  the  city  of  St  Louis,  refuses  to  act  as 
trustee  under  said  deed.  Your  petitioner 
therefore  prays  that  the  court  may  appoint 
Wm.  Patrick,  who  is  a  suitable  person,  as 
tiT.stee  in  said  deed,  to  hold  the  property 
to  the  uses  therein  limited  in  place  of  the 
original  trustees,  with  power  to  do  and  per- 
form all  acts  with  the  same  force  and  effect 
as  the  original  trustees  might  have  done, 
and  that  he  may  have  the  same  power  and 
right  to  convey  and  dispose  of  such  title  as 
the  original  trustees  had."  On  March  81, 
1871,  at  the  February  term,  1871,  of  the  clp. 
cult  court  of  St  Louis  county,  the  said  peti- 
tion was  submitted  to  said  court  upon  the 
proofs  adduced,  and  the  court,  having  heard 
and  being  fully  advised  thereof,  found  that 
the  deed  of  February  28,  1853,  was  executed 
for  the  uses  and  purposes  in  said  deed  fully 
set  out;  that  Isaac  Drake  McDowell,  the 
petitioner,  was  then  the  only  beneficiary  un- 
der said  deed;  "that  Hamilton  R.  Gamble 
has  long  since  departed  this  life,  and  no  such 
office  as  chief  justice  of  the  state  of  Missouri 
Is  now  known  to  the  law,  and  that  Philemon 
Bliss,  presiding  judge  of  the  supreme  court 
of  the  state  of  Missouri,  refuses  to  act  as 
trustee  under  said  deed;  that  the  Luther  M. 
Kennett  named  in  said  deed  as  mayor  of  the 
city  of  St  Louis  has  long  ceased  to  be  mayor 
of  said  city,  and  is  now  absent  from  the 
state,  and  beyond  seas,  and  that  Nathan 
Cole,  the  present  mayor  of  the  city  of  St 
Louis  refuses  to  act  as  trustee  under  said 
deed;  that  Edward  C.  Blackburn,  president 
of  the  board  of  aldermen  of  the  council  of 
the  city,  has  long  since  departed  this  life, 
and  that  no  such  office  Is  known  to  the  law 
as  president  of  the  board  of  aldermen  of  the 
council  of  said  city,  and  that  Henry  Oyer- 
stolz,  poresident  of  the  city  council  of  the  city 
of  St  Louis,  refuses  to  act  as  trustee  under 
said  deed.  The  court  further  finds  that  Wm. 
Patrick  is  a  suitable  person  to  act  as  such 
trustee.  The  court  therefore  orders  and  ad- 
judges that  the  said  Wm.  Patrick  be,  and 
he  is  hereby,  appointed  tmstee,  to  hold  the 
property  to  the  uses  therein  limited,  with 
power  to  do  and  perform  all  acts  with  the 
same  force  and  effect  as  the  original  trustees 
might  have  done,  and  that  the  title  to  said 
property  be  vested  in  him,  with  the  same 
power  and  right  to  convey  such  title  aB  the 
original  ti-ustees  bad  and  would  have."  On 
April  18,  1871,  Isaac  Drake  McDowell  and 
said  William  Patrick,  appointed  trustee  as 
aforesaid,  conveyed  said  property  by  deed  at 


trust  to  certain  trustees  therein  mentioned, 
to  secure  certain  notes  of  said  Isaac  Drake 
McDowell  amounting  to  910,000.  It  is  admit- 
ted that  there  was  default  in  payment  of 
the  notes  secured  by  said  deed  of  trust  and 
a  sale  had  thereunder  in  pursuance  of  the 
terms  of  the  deed  of  trust;  that  Thomas  B. 
Patton  became  the  purchaser  of  the  property 
at  such  sale,  and  received  a  deed  therefor; 
and  that  if  Patton  had  the  fee  to  the  prop- 
erty, the  same,  through  mesne  conveyances, 
is  well  vested  in  the  defendant,  and  defend- 
ant entitled  to  Judgment.  It  is  further  ad- 
mitted that  Joseph  N.  and  Amanda  McDowell 
died  prior  to  1870;  that  all  their  children  are 
dead,  Isaac  Drake  McDowell  dying  last  on 
Jnnuni7  5,  1882;  and  that  the  plaintiff  is 
the  son  of  Anna  W.  McDowell,  and  nephew 
of  Isaac  Drake  McDowell.  On  May  27,  1807, 
plaintiff  filed  in  the  United  States  circuit 
court  of  the  Eastern  divislcm  of  the  Eastern 
district  of  Missouri  a  itetitlon  against  the  de- 
fendant praying  for  possession  of  the  prem- 
ises in  question,  and  for  damages  against 
defendant  in  the  stun  of  $20,000  for  unlaw- 
fully withholding  possession  of  said  prem- 
ises from  him,  and  $600  for  monthly  rents 
and  profits.  Trial  was  had  in  said  canse. 
and  judgment  rendered  in  favor  of  this  de- 
fendant Thereupon  plaintiff  sued  out  a  wilt 
of  error  to  the  United  States  circuit  court  of 
appeals.  Eighth  circuit  where  the  Judgment 
of  the  court  below  was  affirmed.  On  the 
16th  day  of  May,  1898,  plaintiff  made  an 
exact  copy  (except  statement  of  venue)  of 
the  petition  ffied  by  him  In  the  federal  court, 
and  filed  the  same  in  the  circuit  court  of  the 
dty  of  St.  Louis.  Defendant  in  its  answer, 
presented  the  same  Issues  that  had  been  pre- 
sented in  Its  answer  in  the  federal  court,  to 
wit  that  plaintiff  was  not  entitled  to  the 
premises  in  question  on  January  1, 1890,  that 
defendant  had  not  ousted  plaintiff  on  Janu- 
ary 2,  1800,  pleaded  the  statute  of  limita- 
tions, and  presented  the  further  Issue  of  res 
adjudlcata.  At  the  trial  below,  plaintiff,  not 
as  an  agreed  statement,  but  as  of  the  nature 
of  an  agreed  statement  submitted  a  com- 
plete record  of  the  cause  of  the  parties  here- 
to In  the  United  States  circuit  court  of  ap- 
peals. Eighth  circuit  30  C.  C.  A.  1,  86  Fed. 
236.  Upon  that  record  the  court  below  ren- 
dered judgment  in  favor  of  defendant  From 
this  Judgment  an  appeal  was  taken  to  this 
court 

Henry  T.  Kent  and  Jas.  W.  Williams,  for 
appellant.    John  H.  Overall,  for  respondent 

BUBOESS,  J.  (after  staUng  the  facts). 
Defendant  Insists  that  the  Judgment  In  the 
case  of  plaintiff  against  it  in  the  United 
States  circuit  court  of  appeals,  reported  in 
SO  C.  O.  A.  1,  86  Fed.  236,  on  the  record  in 
which,  and  only  on  that  record,  this  case 
was  tried,  is  res  Judicata  as  to  this  action. 
It  was  said  in  Foster  r.  Evans,  51  Mo.  89, 
that  "a  judgment  in  ejectment  is  not  a  bar 
to  another  suit,  or  to  defouea  set  up  in  a 
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snbBeqnent  suit,  unless  the  titles  and  de> 
tenses  are  precisely  the  same  as  they  were 
in  the  first  suit" ;  clearly  Intimating  tbat,  U 
the  titles  and  defenses  were  precisely  the 
same,  that  one  judgment  in  ejectment  would 
be  a  bar  to  another  of  the  same  character, 
and  for  the  same  purpose.  But  a  different 
rule  was  announced  In  Klmmel  t.  Benna,  70 
Mo.  S2,  in  which  it  was  held  that  a  Judg- 
ment in  ejectment  Is  no  bar  to  a  second  ac- 
tlon  between  the  same  parties  for  the  same 
property,  whether  the  titles  and  defenses  in 
both  actions  be  the  same  or  not  See,  also, 
Ekey  t.  Inge,  87  Mo.  493;  Avery  t.  Fitzger- 
ald, M  Mo.  207,  7  S.  W.  6;  Spencer  t.  O'NelU, 
100  Mo.  49, 12  S.  W.  1054;  Swope  v.  Weller, 
119  Mo.  556,  25  S.  W.  204.  In  Sutton  v. 
Dameron,  100  Mo.  141,  IS  S.  W.  407,  Sher- 
wood, J.,  In  speaking  for  the  court  said: 
"The  w^-settled  rule  of  law  In  this  state, 
notwithstanding  an  Improvident  dictum  In 
Foster  t.  Bvans,  61  Mo.  SO,  to  the  contrary. 
Is,  actions  of  ejectment,  though  between  the 
same  parties,  having  the  same  defenses,  con^ 
ceminR  the  same  title  and  possession,  and  In 
all  respects  similar  in  their  facts,  may  be 
maintained  ad  infinitum,  so  long  as  e<]uitable 
defenses  are  not  interposed  and  ruled  upon, 
thereby  converting  the  whole  proceeding  In- 
to an  equitable  one,  and  thus  making  the  ad- 
judication binding."  Tlie  real  controversy 
in  this  case  arises  out  of  the  true  meaning 
and  proper  construction  of  the  trust  deed 
made  by  Isaac  Drake  McDowell  February 
28,  1853,  by  which  he  conveyed  the  property 
involved  In  this  litigation  to  trustees  to  hold 
for  the  sole  use  and  benefit  of  Joseph  N.  Mc- 
Dowell, his  father,  during  his  natural  life, 
to  be  controlled,  rented,  and  managed  by  the 
trustees  by  and  with  the  advice  and  consent 
of  the  said  Joseph  N.  McDowell;  and  In  case 
of  his  death  for  the  sole  use  and  benefit  of 
Amanda  V.  McDowell,  mother  of  the  grantors, 
to  manage,  etc.,  with  her  advice  and  consent; 
and  In  case  of  her  death  for  the  sole  use  and 
benefit  of  the  children  of  the  Joint  bodies  of 
said  Joseph  N.  and  Amanda  V.  McDowell, 
the  trustees  to  manage  and  rent  said  prop- 
erty as  they  deem  fit,  by  and  with  the  ad- 
vice and  consent  of  the  said  Isaac  Drake 
McDowell;  and  In  case  of  the  death  of  said 
children  the  said  trustees  to  hold  said  iHrop- 
erty  for  the  sole  use  and  benefit  of  the  said 
Isaac  Drake  McDowell,  the  present  grantor, 
unto  bim,  his  heirs  and  assigns,  forever. 
PlaintllTs  position  is  that  the  trust  deed  ex- 
pressly reserved  to  the  grantor,  Isaac  Drake 
McDowell,  a  life  estate  as  one  of  "the  chil- 
dren of  the  joint  bodies  of  the  said  Joseph 
N.  McDowell  and  the  said  Amanda  V.  Mc- 
Dowell," and  that  the  remainder  in  fee  after 
the  death  of  said  children  vested  in  the  heirs 
of  the  grantor,  and,  he  being  the  only  heir 
surviving,  that  the  title  vested  in  Isaac 
Drake  McDowell's  heirs;  in  other  words,  that 
upon  the  making  of  said  deed  the  only  Inter- 
est the  grantor  reserved  to  himself  was  a 
Joint  use  and  benefit  as  one  of  the  chOdrem 


of  the  joint  bodies  of  Joseph  N.  and  Amanda 
during  his  natural  life.  On  the  other  hand, 
defendant's  position  is  that  the  trust  deed, 
like  any  other  contract,  is  to  be  construed 
according  to  the  Intention  of  the  grantor, 
and  that  the  manifest  intention  of  the  gran- 
tor in  this  instance  was  to  create  and  carve 
out  of  his  estate  an  active  trust  for  the  bene- 
fit of  the  parties  mentioned,  reserving  to  him- 
self the  fee.  Defendant  further  contends 
that  under  a  proper  construction  of  the  deed 
the  beneficiaries  of  the  trust  were  to  be  the 
grantor's  father,  mother,  brothers,  and  sis- 
ters; but,  further,  that  If,  by  any  possibility, 
the  grantor  should  be  construed  as  one  of 
the  beneficiaries  of  the  trust  with  his  broth- 
ers and  Bisters  surviving  the  death  of  his  fa- 
ther and  mother,  stlU,  as  the  grantor  hereby 
reserved  the  fee  to  himself,  plaintiff  could  not 
take  unless  the  grantor  died  Intestate  not  hav- 
ing aliened  his  estate.  When  the  language 
used  In  a  deed  Is  amblgnious  or  vagne,  or 
the  terms  employed  are  of  uncertain  mean- 
ing as  to  what  was  the  actual  Intent  of  the 
grantor,  there  is  no  better  way  to  arrive  at 
his  actual  Intent  than  to  put  ourselves  as 
near  as  may  be  in  the  situation  of  the  gran- 
tor at  the  time  of  the  execution  of  the  in- 
strument, as  from  this  standpoint  we  are 
better  situated  to  appreciate  his  motive  in 
making  the  deed  than  if  we  endeavored  to 
arrive  at  such  Intent  under  different  circum- 
stances. In  Walsh  v.  HIU,  38  Oal.  481,  it  is 
said:  "In  the  construction  of  written  In- 
struments we  have  never  derived  much  aid 
from  the  technical  rules  of  the  books.  The 
only  rule  of  much  value— one  which  Is  fre- 
quently shadowed  forth,  but  seldom,  if  ever, 
expressly  stated,  in  the  books— Is  to  place 
ourselves  as  nearly  as  possible  in  the  seats 
which  were  occupied  by  the  parties  at  the 
time  the  instrument  was  executed;  then,  tak- 
ing It  by  Its  four  corners,  read  it"  And 
when,  in  this  connection,  the  deed  is  con- 
strued as  a  whole,  as  it  should  be,  giving 
due  consideration  to  every  part  and  portion 
of  It,  words  of  reservation  as  well  as  of 
grant  (Wolfe  v.  Dyer,  96  Mo.  645,  8  S.  W. 
551),  there  ought  not  to  be  any  serious  difli- 
culty  in  arriving  ot  the  true  intent  and  mean- 
ing of  the  grantor  In  the  deed.  In  Jackson 
V.  Myers,  3  Johns.  395,  it  was  said:  "'In 
the  exposition  of  deeds  the  construction  must 
be  upon  the  view  and  comparison  of  the 
whole  Instrument,  and  with  an  endeavor  to 
give  every  part  of  it  meaning  and  effect'  2 
Devi.  Deeds,  837.  And,  'as  in  the  case  of 
all  contracts,  the  Intention  of  the  parties  to 
the  deed,  when  It  can  be  obtained  from  the 
instrument  will  prevail,  unless  counteracted 
by  some  rule  of  law.'  Id.  865.  Instead  of 
giving  to  the  language  used  In  a  deed  or  will 
an  unbending  or  rigid  interpretation,  as  was 
done  by  conrts  In  former  years,  that  rule 
has  boon  broadened  as  the  science  of  the  law 
has  advanced,  so  that  now  the  language  used 
In  such  Instruments  Is  construed  so  as  to 
carry  Into  effect  the  Intention  of  the  parties 
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thereto,  and  not  literally  as  written.  Bean 
T.  Kenmuir,  86  Mo.  666;  Walton  v.  Dmmtra, 
152  Mo.  489,  64  S.  W.  233.  'The  intent,  when 
apparent,  and  not  repugnant  to  any  rule  of 
law,  will  control  technical  terms;  for  the  in- 
tent, and  not  words,  is  the  essence  of  any 
agreement'  "  Collins  v.  Lavelle.  44  Vt.  230; 
Carson  y.  McOaslin,  60  Ind.  337.  Taking, 
then,  this  well-settled  rule  for  the  construc- 
tion of  deedB  for  our  guide,  what  Is  the  prop- 
er construction  to  be  placed  upon  the  deed 
of  February  28,  1853,  executed  by  Isaac 
Drake  McDowell,  creating  certain  express 
trusts?  Did  he  Intend  to  convey  the  prop- 
erty in  trust,  first,  for  the  use  of  his  father 
during  his  natural  life;  second,  to  the  use 
of  bis  mother  during  her  natural  life;  and, 
third,  to  the  use  of  their  children  during  their 
natural  lives,  with  remainder  over  to  the 
grantor's  heirs?  Or  did  the  grantor  intend 
by  the-deed  to  create  a  use  in  his  father  and 
mother  during  their  natural  lives,  respective- 
ly, and  then  a  use  in  his  brothers  and  sis- 
ters during  their  natural  lives,  and  thereaft- 
er for  the  sole  use  of  himself,  his  heirs  and 
assigns,  forever?  If  the  deed  is  to  be  con- 
strued as  creating  a  use  in  the  property  in 
the  father,  mother,  and  their  children,  in  the 
order  named,  during  their  natural  lives,  with 
remainder  over  to  Isaac  Drake  McDowell's 
heirs,  then  it  may  be  conceded  that  the  Judg- 
ment In  the  court  below  should  have  been 
for  plaintiff;  but  If,  upon  the  other  hand, 
Isaac  Drake  McDowell  only  intended  by  that 
deed  to  create  a  use  in  his  father  and  mother 
during  their  natural  lives,  and  then  a  use  in 
his  brothers  and  sisters  during  their  natural 
Uvea,  and  thereafter  for  the  sole  use  of  him- 
self, his  heirs  and  assigns,  forever,  the  judg- 
ment was  for  the  right  party.  Plaintiff 
plants  his  right  to  the  property  upon  what 
he  sees  proper  to  call  the  "third  tmst"  in 
the  deed,  upon  the  death  of  Joseph  N.  and 
Amanda  McDowell,  the  father  and  mother, 
which  is  this:  "The  trustee  aforesaid  shall 
bold  said  property  for  the  Joint  use  and  bene- 
fit of  the  children  of  the  joint  bodies  of  the 
said  Joseph  N.  McDowell  and  the  said  Aman- 
da V.  McDowell,  his  wife,  during  the  natural 
lives  of  said  children,  to  manage  and  rent 
said  property  as  they  deem  fit,  by  and  with 
the  advice  and  consent  of  the  said  Isaac 
Drake  McDoweU."  The  argument  is  that 
the  third  trust  was  an  active  one;  that  it 
created  by  express  words  a  Joint  tenancy  in 
all  the  children  of  Joseph  N.  and  Amanda  Y. 
McDowell;  and  that  the  trust  was  in  full 
force  until  the  last  child  died,  and  until  that 
time  it  was  a  continuing  trust,  not  executed 
by  the  statute  of  uses.  It  appears  that  the 
trustees  were  to  hold  the  property  for  the 
Joint  nse  and  benefit  of  a  certain  class  or  set 
of  children,  who  are  described  as  "childr^i 
of  the  Joint  bodies  of  Joseph  N.  McDoweU 
and  Amanda  V.  McDowell,  his  wife,"  whose 
names  the  record  shows  to  be  John  J., 
Charles,  Anna,  and  Isaac  Drake,  the  grantor, 
and  sustains  plaintiff's  contention  in  so  far 


as  that  provision  in  the  deed  is  concerned; 
but  subsequent  language  in  the  deed,  among 
which  Is  that  It  was  provided  that  the  trus- 
tees shall  "manage  and  rent  said  property 
as  they  deem  fit,  by  and  with  the  advice  and 
consent  of  said  Isaac  Drake  McDowell," 
clearly  Indicated  that  he  was  not  intended  to 
be  included  among  the  children  for  whose 
use,  after  the  death  of  their  parents,  the 
deed  was  executed.  During  the  lifetime  of 
the  father  the  said  property  was  to  be  ccm- 
trolled,  rented,  and  managed  by  the  said 
parties  of  the  second  part,  their  successors 
in  o£ace,  as  they  may  deem  fit,  by  and  with 
the  advice  and  consent  of  the  said  Joseph  N. 
McDowell.  The  same  provision  in  regard  to 
the  management  of  the  property  was  made 
with  respect  to  the  mother;  that  is,  the 
trustees  were  to  manage  it  with  her  advice 
and  consent;  and  in  case  of  her  death  it  Is 
provided  in  said  deed  that  "the  trustees  shall 
hold  said  property  for  the  Joint  use  and  ben- 
efit of  the  children  of  the  Joint  bodies  of  the 
said  Joseph  N.  McDowell  And  the  said  Aman- 
da V.  McDowell,  his  wife,  during  the  natural 
lives  of  said  children,  the  said  trustees  to 
manage  and  rent  said  property  as  they  deem 
fit,  by  and  with  the  advice  and  consent  of 
the  said  Isaac  Drake  McDowell;  and  in  case 
of  the  death  of  said  children  the  said  trustees 
to  hold  said  property  for  the  sole  use  and 
benefit  of  the  said  Isaac  Drake  McDowell, 
the  present  grantor,  unto  him,  his  heirs  and 
assigns,  forever."  In  this  connection  it  was 
said  In  the  case  of  Speed  v.  Railroad  Co.,  SO 
0.  C.  A.  1,  86  Fed.  235,  thafc  "The  term 
'said  children'  is  most  significant.  It  refers 
back,  of  course,  to  the  children  named  in  the 
third  clause  of  the  deed.  By  this  expression 
the  grantor  quite  clearly  indicated  that  it 
was  not  in  his  mind  to  include  himself  in 
the  clause  of  'children  bom  of  the  Joint 
bodies  of  said  Joseph  N.  McDowell  and 
Amanda  V.  McDowell.*  If  so,  why  should 
he  have  provided  specifically  for  himself  by 
name  In  the  fourth  and  last  trust?  He  was 
still  dealing  with  the  class  designated  in  the 
third  trust  as  'the  children,'  and  it  would  be 
as  palpably  absurd  as  contradictory  to  say 
that  he  was  providing  for  an  estate  In  himself 
after  he  was  dead.  Had  it  been  the  purpose 
of  Isaac  Drake  McDowell  to  reserve  to  him- 
self a  life  estate  only,  he  would  have  indicat- 
ed it  by  some  such  words  as  the  following: 
'And  in  case  of  the  death  of  said  children  the 
said  trustees  to  hold  said  property  for  the 
sole  use  and  benefit  of  the  heirs  of  said  chil- 
dren.' Or,  If  he  had  desired  to  limit  the  use 
of  his  own  heirs  be  would  have  said:  To 
the  sole  use  and  benefit  of  the  heirs  of  said 
Isaac  Drake  McDowell.'  This,  under  the 
statute,  on  the  termination  of  the  life  estate, 
would  have  entitled  the  heirs  'to  take  as  pur- 
chasers by  virtue  of  the  remainder  so  lim- 
ited in  them.'  Rev.  St  Mo.  1846,  c.  32,  (  7 
(Rev.  St  Mo.  1889,  {  8838).  Instead  of  this, 
however,  'after  the  death  of  said  children* 
be  expresdy  reserved  the  sole  use  and  bene*. 
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fit  'to  Isaac  Drake  MCDowell,  the  grantor,  his 
beirs  and  assigns,  forever.'  These  are  apt 
words  to  create  an  estate  In  fee  simple  abso- 
lute. The  contention  of  plaintiff  renders 
useless  the  entire  provision  of  the  fourth 
clause  of  the  trust,  inasmuch  as  it  was  not  at 
all  necessary  (as  we  have  already  shown) 
to  reserve  thereby  to  the  grantor  a  mere  life 
estate;  whereas,  under  the  other  construc- 
tion, vitality  and  operation  are  given  to 
every  part  of  the  Instrument  First,  a  use 
for  life  to  the  father  and  mother;  then  a  use 
for  life  to  their  children;  and  thereafter  the 
remainder  to  the  grantor,  his  heirs  and  as- 
signs, forever.  While  the  plaintiff,  as  the 
child  of  the  sister,  In  the  event  of  Isaac 
Drake  McDowell  dying  intestate  seised  of 
the  land,  would  have  been  his  heir,  yet,  inas- 
much as  In  his  lifetime  Isaac  Drake  McDow- 
ell conveyed  his  title.  It  vested  In  the  as- 
signee. On  the  death  of  'said  children'  the 
entire  beneficial  Interest  vested  in  Isaac 
Drake  McDowell.  Therefore  the  trust  be- 
came a  dry  trust,  and,  on  the  recognized  doc- 
trine that,  as  the  extent  of  the  trustee's  title 
is  to  be  measured  rather  by  Its  object  than 
the  words  of  the  trust,  and  it  'cannot  be  car- 
ried further  than  the  complete  execution  of 
the  trust  necessarily  requires,'  the  trustee 
hod  no  active  duty  to  perform,  and  therefore 
it  was  not  essential  that  the  trustee,  Patrick, 
should  have  joined  Isaac  Drake  McDowell  in 
the  execution  of  the  deed  of  trust  under 
which  defendant  claims.  In  such  event  there 
was  nothing  left  In  the  trustee  but  a  naked 
use,  which  the  statute  of  uses  at  once  ex- 
ecuted in  the  plaintiff.  Roberts  v.  Moseley, 
51  Mo.  282;  Pugb  v.  Hayes,  113  Mo.  424,  21 
S.  W.  23." 

But  plaintiff  insists  that  the  record  dls* 
closes  additional  facts  that  should  not  be 
overlooked,  growing  out  of  the  proceedings 
In  the  circuit  court  of  St  Louis  for  the  ap- 
pointment of  a  trustee  in  the  place  of  Gam- 
ble and  others,  which  occurred  18  years  after 
the  trust  deed  of  February,  1853,  was  made. 
Isaac  Drake  McDowell,  In  his  petition  for 
the  appointment  of  a  trustee  In  the  place  of 
Gamble,  which  was  signed  and  sworn  to  by 
him,  sets  out  the  making  of  the  deed  of 
February  28,  1853,  by  the  different  trustees 
to  his  father  and  mother,  and  afterwards  to 
the  "children  of  fbelr  joint  bodies";  and 
then  It  is  said:  "Tour  petitioner  further 
states  that  Joseph  N.  McDowell,  named  In 
said  deed,  has  departed  this  life;  that 
Amanda  V.  McDowell,  wife  of  Joseph  N. 
McDowell,  has  also  departed  this  life;  and 
that  at  the  time  of  her  death  the  following 
were  the  children,  and  only  children,  of  the 
Joint  bodies  of  the  said  Joseph  N.  and 
Amanda  V.  McDowell,  to  wit  John  J.  Mc- 
Dowell, Charles  N.  McDowell,  Anna  W.  Mc- 
Dowell, and  Isaac  D.  McDowell,  your  peti- 
tioner." Plaintiff  argues  that  there  Is  noth- 
ing in  the  language  used  by  the  grantor  18 
years  after  the  deed  from  which  we  might 
Infer  that  it  was  not  his  intention  to  par- 


ticipate in  the  Joint  use  and  benefit  of  fbe 
property.  That  he  not  only  reiterates  that 
the  third  trust  was  for  the  use  and  beae&t 
of  the  children  of  the  Joint  bodies,  but  he 
proceeds  to  say  who  they  were,  naming  each, 
Including  himself.  The  petition  then  fur- 
ther sets  out  that  on  May  23,  1866,  his  sister 
and  brothers  conveyed  all  their  Interest  to 
him  (Isaac  Drake),  "whereby  your  petitioner 
became  the  only  party  beneficially  interest- 
ed In  said  property,  and  to  whose  use  the 
same  continues  to  be  held  by  the  trustees 
named,"  etc.;  that  there  was  nothing  in  this 
language  to  indicate  that  having  acquired, 
according  to  the  defendants'  theory,  all  the 
life  interests  outstanding,  namely,  that  of 
his  two  brothers  and  sisters,  he  was  then 
possessed  of  the  fee,  but  on  the  contrary, 
the  language  imports  that  he  was  the  only 
party  now  in  the  use  and  enjoyment  of  said 
property,  "to  whose  use  the  same  continues 
to  be  held  by  the  trustee."  This  is  the  con- 
struction plaintiff  contends  for;  that  is,  as- 
suming that  his  brothers  Charles  and  John 
and  tals  sister  conveyed  all  their  Interest  to 
Isaac  Drake  by  the  deed  of  May  23,  1866, 
then  Isaac  Drake  was  the  only  beneficiary 
of  the  third  trust  for  whom,  as  he  says, 
"the  same  continues  to  be  held  by  the  trus- 
tee." How  long  was  It  to  continue?  Under 
the  facts  of  the  record  it  was  to  continue 
until  January  5,  1882,  the  date  of  the  death 
of  Isaac  Drake,  the  last  survivor.  The  pro- 
ceedings, it  will  be  observed,  were  ex  parte. 
The  court,  among  other  things,  found  "that 
Isaac  Drake  McDowell,  the  petitioner,  is 
now  the  only  beneficiary  in  said  deed. 
*  •  •  The  court  therefore  orders  and  ad- 
Judges  that  the  said  William  Patrick  be  and 
Is  hereby,  appointed  trustee  to  hold  the 
property  to  the  uses  therein  limited,"  etc. 
This  finding  was  true,  namely,  that  Isaac 
Drake,  having  acquired  the  life  Interest  of 
his  brothers  and  sisters,  which  was  three- 
fourths,  and  he,  under  the  terms  of  the 
trust  being  entitled  to  the  remaining  fourth 
for  life,  now  becomes  the  sole  beneficiary 
of  what  we  have  designated  heretofore  as 
the  "third  trust."  The  decree  does  not  find 
that  Isaac  Drake  was  the  owner  of  the  fee, 
and,  even  if  it  had  in  direct  terms,  it  would 
not  have  been  binding  upon  the  plaintiff, 
William  K.  Speed,  who  was  not  before  the 
court;  indeed,  who  was  not  known  until 
after  the  death  of  Isaac  Drake,  being  "an 
heir  not  ascertained  until  that  event"  But 
the  habendum  clause  to  the  deed  of  trust 
thereafter  made  to  Isaac  Drake  McDowell  to 
Ranken  and  Obear,  trustees,  which  Is  as 
follows:  "To  have  and  to  hold  the  same, 
with  the  appurtenances,  to  the  said  par^ 
ties  of  the  second  part  and  to  the  survivor 
of  them,  and  to  their  successar,  and  to  the 
assigns  of  the  said  parties  of  the  second 
part,  or  of  said  successor  or  survivors,  for- 
ever,"—overcomes  any  recitals  which  may 
seem  favorable  to  plaintiff  in  the  petition 
of  McDowell  for  the  appointment  of  a  tms- 
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tee  In  place  of  Gamble.  It  Is  also  pro- 
vided In  the  deed  of  trust  from  Isaac  Drake 
McDowell  to  Rankin  and  Obear  that.  In  case 
of  the  sale  of  the  property  by  the  trustees, 
or  either  of  them,  under  the  deed  of  trust, 
that  the  trustee  making  the  same  "shall  ex- 
ecute and  deliver  a  deed  or  deeds  In  fee 
simple  of  the  property  sold  to  the  purchaser 
thereof,"  which  Is  utterly  inconsistent  with 
the  Idea  that  he  did  not  have  In  himself  the 
fee  thereto^  which,  together  with  other  facts 
to  which  we  have  alluded,  satisfies  us  that 
It  was  the  intention  of  Isaac  Drake  McDow- 
ell to  retain  In  himself  the  title  In  fee  to 
the  property.  The  fact  that  the  trustee  bad 
no  power  to  place  a  mortgage  upon  the  prop- 
erty does  not  help  plaintiff's  case.  For  the 
reasons  indicated,  the  Judgment  is  affirmed. 

SHERWOOD,  P.  J.,  and  GANTT,  J.,  con- 
cur. 


BIXIOTT  T.  DES  MOINBS  LIFE  ASS'N. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

May  21,  1901.) 

LIFB  INSURANCE  —  ASSESSMENT  PLAN  —  SUl- 

CIDB— APPLICATION— FAIiSB   AN-    . 

SWSR3— BVIDSNCB. 

1.  Two  months  before  insured  committed  sui- 
cide, defendant  issued  a  $5,000  policy  on  her 
life,  payable  to  plnintlff,  her  mother.  Insured's 
life  was  already  insured  for  $12,000,  and  she 
afterwards  took  a  policy  for  ?10,000,  and  ap- 
plied for  $21,000  further  insurance.  She  had 
no  property  witb  which  to  pay  the  premiums, 
except  a  farm  worth  $4,500,  mortgaged  for  $2,- 
600,  which  she  conveyed  to  plaintiff  after  de- 
fendant's policy  was  issaed.  Defendant  claim- 
ed fraudulent  intent  to  commit  suicide  when 
she  applied  for  and  received  its  policy.  Held, 
that  it  was  error  to  exclude  letters,  written  by 
Insured  a  few  days  before  her  death,  urging 
agents  of  other  insurance  companies  to  take 
her  application  for  further  insurance  on  her 
life,  and  the  deed  conveying  her  farm,  since 
such  excessive  insurance  and  parting  witb  her 
only  means  of  paying  the  premiums  were  evi- 
dence of  her  fraudulent  intent  to  commit  sui- 
cide, and,  she  being  a  party  to  the  contract, 
her  acts  tending  to  show  the  fraud  could  be 
shown. 

2.  Policies  issued  by  defendant  require  pay- 
ment of  fixed  annual  premiums,  and  also  con- 
tain a  safety  clause  providing  that,  in  case 
the  death  rate  exceeds  the  estimated  rates, 
or  the  reserve  fund  is  exhausted,  additional 
premiums  may  be  levied  pro  rata  by  the  execu- 
tive board  to  meet  such  deficiency.  Held,  that 
defendant  is  a  life  insurance  company,  doing 
business  on  the  assessment  plan,  under  Rev. 
St.  1888,  {  5860,  providing  that  every  contract 
whereby  a  benefit  is  to  accrue  on  the  death  of 
a  person  named  therein,  the  payment  of  which 
benefit  is  in  any  manner  dependent  on  the  col- 
lection of  an  assessment  on  all  persons  holding 
similar  contracts,  shall  be  deemed  a  contract 
of  insurance  on  the  assessment  plan. 

8.  Life  insurance  companies  organized  under 
the  statutes  of  1887  on  the  assessment  plan  are 
not  subject  to  the  provisions  of  Rev.  St.  1880, 
a  5849,  5850,  that  '^no  misrepresentations  made 
in  procuring  a  policy  shall  be  deemed  material, 
or  render  the  policy  void,  unless  the  matter 
thus  represented  shall  have  actually  contributed 
to  (he  contingency  or  event  on  which  .the  policy 
is  to  become  due  and  payable,  and  whether  so 
contributed  in  any  case  shall  be  a  question  for 
the  Jury." 


4.  Under  Rev.  St.  1889,  S  5SG9,  providing 
"that  this  proviso  does  not  require  an  insur- 
ance company  on  the  assessment  plan  to  show 
as  a  defense  that  the  Insured  contemplated  sui- 
cide at  the  time  he  or  she  applied  for  his  or  her 
policy,"  suicide  of  the  insured  within  three 
years  is  a  complete  defense,  where  the  pol- 
icy provides  that  it  shall  be  void  it,  within  three 
years,  the  insured  die  by  her  own  hand. 

5.  In  an  action  on  a  life  policy,  it  was  error 
to  refuse  to  charge  that,  if  the  jury  believe  in- 
sured in  her  application  answered  "No"  to  the 
question,  "Do  yon  now  use  or  have  you  ever 
used  opium,  chloral,  cocaine,  or  any  other  nar- 
cotic drug?"  and  that  the  answer  was  knowing- 
ly untrue,  the  verdict  must  be  for  the  defend- 
ant, where  such  issue  was  raised  by  the  plead- 
ings. 

Appeal  from  circuit  court,  Charlton  coun- 
ty; W.  W.  Rucker,  Judge. 

Action  by  Uettle  V.  Elliott  against  the 
Des  Moines  Life  Association.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

This  Is  an  action  on  a  life  Insurance  policy 
lasaed  by  the  defendant  association  on  the 
life  of  Coda  M.  Elliott  for  the  beneSt  of  her 
mother,  the  plaintiff,  and  numbered  17,080. 
The  suit  was  commenced  December  5,  1896, 
in  the  circuit  court  of  Charlton  county.  The 
policy  was  Issued  December  30,  1805.  Plain- 
tiff, in  her  petition,  alleged  that  she  was  the 
mother  of  Coda  M.  Elliott,  and  the  bene- 
ficiary named  in  said  policy  No.  17,080;  that 
said  policy  was  issued  to  Coda  M.  Elliott 
by  the  defendant  company  in  consideration 
of  a  quarterly  payment  of  $18.50  and  the 
execution  of  a  guaranty  note  In  sum  of  $50, 
in  said  petition  set  out;  the  due  performance 
of  all  the  conditions  of  said  contract  on  the 
part  of  Coda  M.  Elliott  and  Hettie  V.  Elli- 
ott, the  plaintiff  herein;  the  death  of  Coda 
M.  Elliott  on  the  2d  day  of  March,  1896; 
that  the  plaintiff  furnished  defendant  with 
proofs  of  the  death  of  Coda  M.  Elliott  on  the 
26th  day  of  March,  1896,  and  that  the  same 
were  accepted  and  received  by  the  defendant. 
Plaintiff's  prayer  was  for  $5,000,  the  amount 
of  the  policy,  and  interest  at  6  per  cent  per 
annum  from  .Tune  26.  1896.  The  defendant, 
answering,  denied  the  principal  allegations 
of  plaintiff's  petition,  and  set  up  as  an  af- 
firmative defense  that  it  was  an  assessment 
company;  that  It  had  complied  with  all  the 
provisions  of  article  3,  c.  89,  of  the  Revised 
Statutes  of  Missouri  for  the  year  1880,  and 
was  authorized  under  and  by  virtue  of  said 
article  3,  c.  88,  to  do  the  business  of  life  In- 
anrance  on  the  assessment  plan  in  the  state 
of  Missouri  at  the  date  of  the  application 
and  the  issue  of  the  policy  In  suit,  and  held 
a  certificate  of  authority  authorizing  It  to  do 
such  business  from  the  insurance  depart- 
ment of  the  state  of  Missouri;  that  said  pol- 
icy No.  17,080  was  an  assessment  policy,  and 
provided  that  If  a  member,  within  three 
years  from  the  date  thereof,  should  die  by 
his  own  hands,  whether  sane  or  insane,  said 
policy  should  be  void,  except  as  toj;>aymentB 
made  thereon,  with  Interest;  that  on  or 
about  the  1st  day  of  &larch,  1896,  Coda  M. 
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Elliott  did  die  hj  her  own  hands  by  means 
of  opium  or  morphine  poison  by  herself  ad- 
ministered with  suicidal  intent:  that  on  the 
date  of  the  application  by  Coda  M.  Elliott 
for  the  policy  sued  on  the  said  Coda  M.  £111- 
ott  premeditated  and  contemplated  suicide, 
and  that  said  policy  was  fraudulently  appli- 
ed for  with  the  intent  to  commit  suicide  and 
self-destructlou;  that  In  her  written  appli- 
cation and  medical  examination  Coda  M. 
Elliott  stated  the  Insurance  then  carried  by 
her  to  be  "Monroe  City  $2,000,  National  Life 
$5,000,"  and  tliat  she  had  never  used  opium, 
chloral,  or  other  narcotic  drug,  and  that  she 
had  never  suffered  from  rheumatism;  that 
all  of  said  answers  were  knowingly  false  and 
fraudulent,  though  warranted  by  the  appli- 
cant to  be  full,  complete,  and  true;  and  were 
offered  to  the  defendant  as  the  basis  and  con- 
sideration for  the  contract  of  insurance  ap- 
plied for.  Defendant  tendered  into  court 
the  $18.50  paid  on  the  policy,  with  interest; 
also  the  i^aranty  note  of  $50,  and  one  note 
for  $74,  given  for  the  first  year's  premium 
on  said  policy.  The  plaintiff  replied  by  spe- 
cial and  geueral  denial  of  all  the  allegations 
of  defendant's  answer,  and  the  further  al- 
legation that,  though  the  misrepresentations 
were  made  as  alleged  in  defendant's  answer, 
they  were  not  material,  and  did  not  contrib- 
ute to  the  event  upon  which  said  policy 
would  become  due  and  payable,  to  wit,  the 
death  of  Coda  M.  Elliott  Upon  the  issues 
thus  framed  as  above  set  out,  the  evidence 
discloses  that  at  the  date  of  the  issuance  of 
the  policy  sued  on  Coda  M.  Elliott  was 
about  35  years  of  age.  In  good  health,  and  a 
good  specimen  of  physical  womanhood;  that 
at  tliat  time  she  lived  with  her  mother  on  a 
farm  of  70  acres,  about  one-half  mile  west 
of  Salisbury.  Ho.  At  this  time  Coda  M.  EUl- 
ott  her  mother,  and  an  elder  brother  consti- 
tuted the  entire  family.  The  title  to  the 
form  above  referred  to  was  in  Coda  M.  Elli- 
ott at  the  date  of  the  issue  of  the  policy 
sued  on.  At  that  time  there  was  a  valid 
and  subsisting  incumbrance  upon  said  farm 
In  the  sum  of  $2,G00,  dated  September  6, 
1895.  At  the  date  of  the  trial-^ruly  17,  1897 
—no  part  of  this  Incumbrance,  principal  or 
Interest,  had  been  paid.  This  farm  was 
valued  by  different  parties  at  about  $4,500. 
From  the  assessment  list  of  Coda  M.  Elliott 
for  the  year  1805  this  farm  was  assessed  at 
$825.  From  said  assessoieut  list  and  the 
testimony  of  the  plaintiff,  HetUe  V.  Elliott, 
It  appears  that  the  assured  bad  no  other  real 
property,  and  but  little  personal.  On  De- 
cember 27,  1895  (the  day  prior  to  the  date  of 
application  for  the  policy  In  suit).  Coda  M. 
Elliott  wrote  W.  H.  Lewis,  making  a  most 
extraordinary  offer  for  the  sale  of  her  farm 
If  sold  before  January  15,  1896.  She  writes: 
"I  wish  a  payment  of  $2,500  down,  and  I 
will  place  as  a  forfeit  $700  In  any  bank  you 
may  name,  and,  If  I  fail  to  buy  the  farm 
back  before  July  16, 189C,  at  $1,500  more  than 
you  pay  for  It,  then  the  farm  and  the  $700 
03  S.W.-26 


are  your  property;"  or,  "I  will  give  you  $160 
to  make  me  a  loan  of  $500  by  January  15th, 
or  a  few  days  thereafter."  On  December 
SOtb  she  directed  a  letter,  which  Is  almost  an 
exact  copy  of  the  letter 'to  Lewis,  to  Wil- 
liam Hamumck,  of  Salisbury.  Some  time  in 
January,  1896,  a  letter  of  like  purport  was 
addressed  to  J.  B.  U.rde,  a  banker  of  Salis- 
bury, Mo.  At  the  date  of  the  application. 
Coda  M.  Elliott  had  insurance  on  her  life 
in  the  sum  of  $10,000  In  the  National  Life 
Insurance  Company  of  Vermont  Five  thou- 
sand dollars  of  this  was  payable  to  her  moth- 
er, Hettlo  V.  Elliott  and  $5,000  to  William 
Cravens.  At  this  time  there  was  an  addi- 
tloual  policy  on  her  life  for  $2,000  In  the 
Safety  Fund  Life  Association,  which  was 
also  payable  to  her  mother,  Hettle  V.  Elli- 
ott the  plamtlff.  This  policy  was  issued  in 
consideration  of  a  quarterly  payment  of  $7.- 
60.  In  her  application  for  the  policy  in  suit 
she  states  her  total  insurance  to  be  $5,000 
In  National  Life  and  $2,000  in  the  Monroe 
City  Company.  On  the  8d  day  at  February, 
1896,  the  assured,  under  the  policy  sued  on, 
made  applica'tion  to  the  Massachusetts  Ben- 
efit Life  Association  for  insurance  in  the 
sum  of  $10,000.  Policies  were  Issued  In  ac- 
cordance with  said  application  in  the  same 
month  in  consideration  of  the  yearly  sum  of 
$179.  For  this  premium  she  gave  her  note 
dated  February  8,  1890.  In  her  application 
for  these  policies  she  represented  her  entire 
Insurance  to  be  $.j,000  in  the  National  Life, 
and  $2,000  in  the  Monroe  City  Company,  and 
$5,000  In  the  Des  Moines  Life  Association. 
On  February  6,  1896,  Coda  M.  Elliott  made 
application  to  the  United  States  Life  Insur- 
ance Company  of  New  York  for  Insurance  in 
the  sum  of  $10,000.  In  her  application  for 
this  policy  she  states  her  entire  insurance 
to  be  $10,000  in  the  National  Life  of  Ver- 
mont and  that  no  other  negotiations  were 
pending  for  insurance  on  her  life.  On  Feb- 
ruary 27th  and  on  February  28th  Coda  M. 
Elliott  made  two  several  applications  to  the 
Mutual  Beserve  Fund  Life  Association  for 
two  policies  In  the  sum  of  $3,000.  In  each 
of  these  applications  she  represented  her 
entire  insurance  to  be  $2,000  In  the  Safety 
Fund  Life  Association  and  $5,000  in  the  Des 
Moines  Life  Association.  For  the  premiums 
on  these  policies  she  executed  two  notes, 
each  In  the  sum  of  $70.06,  dated,  respective- 
ly, February  27th  and  February  28th,  and 
due  April  1,  1890.  On  February  25,  1896, 
said  Coda  M.  Elliott  made  application  to 
the  Bankers'  Life  Association  for  a  policy 
In  that  company  In  the  sum  of  $5,000.  In 
this  application  she  states  her  insurance  to 
be  $10,000  in  the  National  Life  of  Vermont 
It  further  appears  from  evidence  offered,  but 
excluded  from  the  Jury  upon  the  objection 
of  the  plaintiff,  that  the  applications  for  the 
two  policies  in  the  Mutual  Reserve  Fund 
Life  Association  were  taken  by  one  Reuben 
Wlnfree,  an  agent  of  said  company,  then 
residing  In  Salisbury,  Mo.;   that  said  agent 
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went  to  the  residence  of  said  Coda  M.  Blll- 
ott  In  response  to  letters  from  her  request- 
ing him  to  call  and  take  her  application  for 
said  policies.  It  further  appeared  from  evi- 
dence offered  by  the  defendant,  but  excluded 
upon  the  objection  of  the  plaintiff,  that  on 
February  13,  1890,  said  assured  addressed  a 
letter  to  F.  H.  Wilhite,  an  insurance  agent 
then  residing  in  Salisbury,  Mo.,  asking  him 
to  call  at  her  home  and  take  her  appllcati(»i 
(or  a  policy  of  $3,000,  or  more,  If  he  could 
write  more  on  a  lady's  life.  These  letters 
appear  in  full  in  appellant's  abstract  of  rec- 
ord. On  the  24th  day  of  February,  1896, 
said  Coda  M.  Elliott  conveyed  by  warranty 
deed  the  farm  where  she  then  resided  to  her 
mother,  the  plaintiff  herein.  These  deeds 
were  offered  in  erldence  by  the  defendant,  bnt 
were  excluded  from  the  jury  upon  the  objec- 
tion of  the  plaintiff.  On  the  night  of  Feb- 
ruary 29th  or  the  morning  of  March  1,  1896, 
the  assured  administered  to  herself  an  over- 
dose ot  morphine  or  other  opium  poison, 
which  resulted  in  her  death  on  March  2, 
1896.  The  evidence  of  the  attending  phy- 
sicians, the  members  of  the  assured's  family, 
and  the  letter  written  and  left  by  the  de- 
ceased for  Miss  Nellie  Myers  preclude  any 
other  theory  than  that  the  death  of  Coda  M. 
Elliott  was  a  willful  and  deliberate  suicide. 

From  the  evidence  it  appears  that  the  de- 
fendant company  was  organized  under  chap- 
ter C5,  Acts  of  the  21st  General  Assembly  of 
the  State  of  Iowa,  entitled  "An  act  to  regu- 
late the  organization  and  operation  of  Mu- 
tual Benefit  Associations,"  and  under  this 
act  was  entitled  to  do  the  business  of  life  In- 
surance on  the  assessment  plan  in  the  state 
of  Iowa.  It  further  appears  that  the  dfr 
fendant  company  was  authorized  and  em- 
powered under  and  by  virtue  of  the  provi- 
sions of  article  3,  c.  89,  of  the  Revised  Stat- 
utes of  Missouri  for  the  year  1889  to  do  the 
business  of  life  Insurance  on  the  assessment 
plan  in  the  state  of  Missouri.  Said  compa- 
ny bad  compiled  with  every  provision  of  said 
article  3,  c.  89,  and  had  received  for  the  years 
covering  the  date  of  the  application  for  the 
policy  in  suit  certificates  of  authority  from 
the  Insurance  department  of  the  state  of 
Missouri,  authorizing  it  to  do  the  business  of 
life  Insurance  on  the  assessment  plan  in  the 
state  of  Missouri  on  the  dates  aforesaid. 
The  policy  in  suit  and  read  in  evidence  by 
plaintiff  discloses  the  fact  that  said  policy 
contained  the  safety  clause,  the  suicide 
clause,  and  all  the  other  clauses,  provisions, 
and  conditions  set  out  and  pleaded  In  the  an- 
swer of  the  defendant 

Upon  motion  of  plaintiff  the  court  then  In- 
structed the  jury  as  follows: 

"No.  1.  The  court  Instructs  the  jury  that 
on  plaintiff's  petition  the  following  admis- 
sions are  made  by  the  pleadings  herein: 
First  That  the  defendant  the  Des  Moines 
Life  Association,  Is  now,  and  was  on  Feb- 
ruary 26,  189G,  a  corporation  under  the  laws 
of  Iowa,  authorized  to  do  business  In  Mis- 


souri as  an  Insurance  company.  Second. 
That  the  plaintUt  was  the  mother  of  Coda 
M.  Elliott  Third.  That  Coda  M.  BUIottdled 
on  March  2d,  1896.  Fourth.  That  plaintiff, 
on  the  2d  day  of  March,  1896,  furnished  the 
defendant  with  due  notice  and  proof  of  the 
death  of  said  Coda  M.  Elliott;  that  defend- 
ant received  and  accepted  said  notice  and 
proof  of  death.  Fifth.  That  defendant  aft- 
er the  expiration  of  ninety  days  from  re- 
ceiving and  accepting  said  notice  and  proof 
of  death  of  Coda  M.  Elliott  refused  to  pay 
the  amount  of  said  policy  sued  on,  to  wit, 
$5,000,  to  the  plaintiff.  Sixth.  That  on  the 
80th  day  of  December,  1895,  by  its  policy  of 
insurance  No.  17,080,  the  defendant  in  con- 
sideration of  a  guaranty  note  for  the  sum  of 
$50,  dated  December  28,  1895,  signed  by  Co- 
da M.  Elliott,  payable  in  five  equal  install- 
ments, with  Interest  at  4  per  cent  per  an- 
num, and  the  further  consideration  of  $18.50 
paid  by  the  said  Coda  M.  Elliott  for  the  first 
quarter,  and  the  same  sum  to  be  paid  quar- 
terly In  advance  each  and  every  year  there- 
after during  the  life  of  said  Coda  M.  Elliott, 
did  insure  the  life  of  said  Coda  M.  EUlott  In 
the  sum  of  $5,000,  to  be  paid  to  the  plaintiff. 
In  case  of  the  death  of  said  Coda  M.  Elliott, 
within  ninety  days  after  the  acceptance  of 
satisfactory  proof  of  the  death  of  said  Coda 
U.  Elliott  No.  2.  The  jury  are  Instructed 
by  the  court  that  if  they  find  from  the  evi- 
dence In  this  case  that  the  defendant  com- 
pany, on  or  about  December  30,  1895,  in- 
sured the  life  of  Coda  M.  Elliott  in  the  sum 
of  $5,000,  payable  to  the  plaintiff  upon  the 
death  of  Coda  M.  Elliott  and  that  plaintiff 
was  the  mother  of  said  Coda  M.  Elliott  and 
that  said  Coda  M.  Elliott  died  on  or  about 
the  2d  day  of  March,  1896,  and  that  there- 
after the  plaintiff  furnished  defendant  with 
notice  and  proof  of  the  death  of  said  Coda 
M.  Elliott  and  that  defendant  ninety  days 
thereafter,  refused  to  pay  said  amount  of 
said  policy  to  plaintiff,  yon  will  find  yonr 
verdict  for  the  plaintiff  In  the  sum  of  $5,000, 
with  six  per  cent.  Interest  from  July  1,  1896, 
unless  you  further  find  that  said  Coda  M. 
Elliott  contemplated  suicide  at  the  time  she 
made  application  for  said  policy  of  insur- 
ance, or  unless  you  further  find  that  said 
Coda  M.  Elliott  made  misrepresentations  con- 
cerning the  amotmt  of  life  Insurance  she  had 
when  she  made  said  application,  or  made 
misrepresentations  as  to  the  use  of  morphine, 
and  that  such  misrepresentations,  or  either 
of  them,  actually  contributed  to  the  death  of 
said  Coda  M.  Elliott  No.  8.  The  jury  are 
Instructed  by  the  court  that  though  said  Co- 
da M.  Elliott  stated  in  her  application  that 
she  was  not  in  the  habit  of  using  morphine, 
opium,  or  other  narcotics,  yet  if  you  find  that 
when  she  had  her  hip  dislocated  her  doctor 
or  doctors  administered  morphine  or  other 
narcotics  to  aid  them  in  treating  said  dislo- 
cation, and  that  she  used  said  morphine  or 
other  narcotic  during  said  treatment  under 
said  directions  of  ber  physicians,  that  is  not 
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sach  a  lue  oT  morphine  or  other  narcotics  as 
made  the  answers  to  said  questlona  untme, 
nor  would  the  policy  sued  on  be  affected  bj 
the  nee  of  said  morphine  or  other  narcotic 
ander  preecrlpticMis  or  directions  as  above  set 
out  In  this  Instruction.  No.  4.  Although  the 
Jury  may  belleye  that  Ooda  M.  Elliott  com* 
mltted  suicide  on  or  about  the  Ist  day  of 
March,  1890,  yet  unless  the  eyldence  shows 
to  the  satisfaction  of  the  Jury  that  Coda  M. 
Elliott  contemplated  suicide  when  she  made 
application  for  the  policy  sued  on,  such  sui- 
clde  will  not  be  a  defense  to  a  recovery  on 
this  policy.  No.  6.  Though  the  jury  may 
find  from  the  evidence  that  said  Ooda  M.  £<1- 
liott,  in  her  application  for  the  policy  in  ques- 
tion, made  misr^resentations  concerning  the 
policies  of  insurance  she  had  in  the  National 
Life  Insurance  Company  of  Montpelier,  Ver- 
mont, yet  such  misrepresentations.  If  you  find 
they  were  made,  will  not  prevent  a  recov- 
ery on  the  policy  sued  on,  unless  you  find 
from  the  evidence  that  the  matter  misrepre- 
sented actually  contributed  to  the  death  of 
said  Ooda  M.  BUlott  No.  6.  If  the  jury  find 
for  the  plaintiff,  your  verdict  may  be  in  the 
following  form:  'Hettie  Y.  Elliott  ▼.  Des 
Moines  Life  Association.    We,  the  jury,  find 

for  the  plaintiff  in  the  sum  of dollars. 

,  Foreman.' "    To  which  Instrae- 

tlons,  given  by  the  court  on  motion  of  the 
plaintiff,  the  defendant  then  and  there  ex- 
cepted. 

Upon  Its  behalf  the  defendant  prayed  the 
court  to  instruct  the  jury  as  follows:  "No. 
1.  The  court  instructs  the  jury  that  under 
the  pleadings,  admissions,  and  evidence  in 
tbla  case  the  plaintiff  Is  not  entitled  to  re- 
cover, and  their  verdict  must  be  for  the  de- 
fendant. No.  2.  The  court  instructs  the  jury 
that  the  application  made  by  Coda  M.  Elliott 
to  the  Des  Moines  Life  Association,  defend- 
ant herein,  and  the  policy  issued  by  said  as- 
sociation upon  said  application,  constitute 
the  contract  between  the  Des  Moines  Life 
Association  and  tne  said  Coda  M.  Elliott; 
that  the  said  policy,  of  insurance  was  issued 
in  consideration  of  said  application,  and  re- 
lying upon  the  truth  of  the  statements  made 
in  said  application  contained,  all  of  which 
statemmts  were  warranted  by  the  said  Coda 
M.  BUlott  to  be  full,  complete,  and  true. 
The  jury  are  therefore  instructed  that  If  they 
believe  from  the  evidence  that  in  answer  to 
the  question,  'In  what  companies  is  your  life 
insured?'  the  said  Coda  M.  Elliott  answered, 
'Monroe  City.  |2,000.00,  National  Life,  95,- 
000.00,'  and  If  your  further  believe  that  said 
answer  was  false,  then  your  vordict  must  be 
for  the  defendant.  No.  8.  The  jury  are  in- 
stmcted  that  if  you  believe  from  the  evi- 
dence that  Coda,  M.  Elliott,  deceased,  did, 
within  three  years  from  the  date  of  the  pol- 
icy herein  sued  upon,  come  to  her  death  by 
her  own  hand  or  act  by  means  of  morphine 
or  other  opium  poison  by  herself  adminis- 
tered with  suicidal  intent,  then  your  verdict 
must  be  for  the  defendant.    No.  4.  Ttie  court 


instructs  the  jury  that  If  you  brieve  from 
the  evidence  that  in  her  written  application 
for  the  p<dlcy  sued  on  in  this  case  the  said 
Coda  M.  Elliott,  in  answer  to  the  question, 
'Do  you  now  use,  or  have  you  ever  used, 
opium,  chloral,  cocaine,  or  any  other  narcotic 
drug?*  answered  'No,'  and  if  you  further  be- 
Ueve  that  said  answer  was  knowingly  false 
and  imtrue,  then  your  verdict  must  be  for  the 
defendant  No.  5.  Thecourtinstructsthejury 
that  if  you  believe  from  the  evidence  that, 
at  the  time  Coda  M.  Elliott,  deceased,  madd 
application  for  the  policy  of  insurance  herein 
sued  on,  she  (the  said  Ooda  M.  Elliott)  con- 
templated suicide,  the  said  application  was 
fraudulent,  and  the  policy  of  insurance  is- 
sued thereon  is  null  and  void,  and  your  ver- 
dict must  be  for  the  defendant;  and  in  this 
connection  the  court  instructs  the  jury  that, 
in  determining  the  question  of  such  contem- 
plated suicide,  they  should  take  into  consid- 
eration all  the  facts  and  circumstances  de- 
tailed In  evidence."  Which  several  Instruc- 
tions the  court  refused  to  give,  to  which 
ruling  of  the  court  in  refusing  to  give  said  in- 
structions the  defendant  then  and  there  ex- 
cepted, and  still  exeats;  whereupon  the 
cause  was  submitted  to  the  jury,  who  return- 
ed the  following  verdict:  "We,  the  jury, 
find  for  the  plaintiff  in  the  sum  of  five  thou- 
sand three'  hundred  and  twelve  ^"/loo  dol- 
lars," and  the  court  entered  judgment  for 
the  amount  of  said  verdict  and  costs.  In 
due  time  defendant  filed  its  motions  for  new 
trial  and  in  arrest  of  judgment,  which,  hav- 
ing been  overruled,  and  exceptions  duly  sav- 
ed. It  appeals  to  this  court.  Numerous  er- 
rors are  assigned  for  a  reversal  of  the  judg- 
ment. 

Geo.  R.  Sanderson,  A.  H.  Evans,  and 
Stockwell  &  Lamb,  for  appellant  Klnley  & 
Klnley,  C.  C.  Hammond,  and  A.  W.  John- 
son, for  respondent 

OANTT,  J.  (after  stating  the  facts).  Beub- 
en  Winfrey  was  a  witness  on  the  trial  on 
behalf  of  defendant  He  testified  he  was 
the  agent  at  Salisbury  for  the  Mutual  Re- 
serve Fund  of  New  York,  a  life  insurance 
company.  In  resxranse  to  a  note  from  Miss 
BUlott  he  went  to  the  residence,  and  took 
her  application  for  a  |S,000  policy  in  said 
company.  In  response  to  another  note,  dat- 
ed February  26,  1896,  be  went  out  and  took 
another  application  for  $3,000  more.  Before 
he  sent  in  this  last  application,  he  learned 
Miss  Elliott  had  taken  morphine,  and  killed 
herself.  He  Identified,  the  two  notes  he  re- 
ceived from  her,  and  defendant  offered  them 
in  evidence.  The  plaintiff  objected  to  the 
letters  because  no  act  or  statement  of  the 
assured  could  affect  plaintlfTs  recovery,  and 
the  objection  was  sustained,  and  defendant 
excepted,  and  now  assigns  their  rejection  as 
error.  The  witness  also  testified  he  had  nev- 
er at  any  time  solicited  Miss  Elliott  to  take 
a  policy;  had  in  fact  never  seen  ber  before 
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be  went  to  see  her  in  response  to  the  notes. 
Tbe  said  notes  were  as  follows:  "February 
ISth,  1896.  Mr.  Winfrey— Dear  Sir:  I  un- 
derstood tbat  you  represent  a  good  insurance 
company.  If  you  Insure  the  lives  of  ladies, 
you  may  call  at  my  house  one-half  mile  west 
of  Salisbm-y,  and  take  my  application  for  a 
Ufe  policy.  I  am  going  on  a  trip  to  Texas, 
and  wish  a  life  policy  before  I  go.  Miss 
Coda  M.  BlUott"  "Feb.  26,  1896.  Mr.  Win- 
frey: Your  medical  examiner  has  not  come 
out.  If  you  will  come  out,  and  bring  note 
and  receipt,  I  will  have  you  take  my  appli- 
cation for  an  additional  ^,000.00  policy, 
which  will  make  $6,000.00  in  all.  Come  out 
as  soon  as  you  get  this  note,  as  I  am  going 
away  <»>  Saturday.  Coda  M.  Elliott"  We 
are  unable  to  Justify  the  exclusion  of  these 
two  notes.  The  assured  was  a  party  to  tbe 
contract  from  which  plaintiff  is  seeking  the 
beneflt  When  tbe  issue  tendered  Is  one  of 
fraud,  as  In  this  case,  it  Is  the  acts  and 
statements  of  tbe  assured  by  which  the 
fraud  is  to  be  shown.  It  was  the  theory  of 
the  defense  that  the  assured  procured  the 
policy  in  suit  with  a  determination  at  the 
time  to  commit  suicide,  and  thus  defraud  the 
company.  To  establish  this  it  was  perfectly 
competent  to  show  tbat  the  assured  had, 
about  the  same  time,  before  and  after  the 
taking  out  of  this  policy,  effecteid  other  in- 
surance largely  dlsproportloned  to  her  finan- 
cial ability  to  carry.  It  was  so  expressly 
ruled  by  this  court  In  Whitmore  t.  Supreme 
Lodge,  100  Mo.  48,  18  S.  W.  495,  to  which  a 
similar  ruling  by  the  supreme  court  of  the 
United  States  was  quoted  with  approval,  as 
follows:  "Tbe  theory  of  the  defense  is  that 
the  purpose  of  Hunter  in  obtaining  the  In- 
surance was  to  cheat  and  defraud  the  com- 
pany. In  support  of  that  position,  evidence 
that  be  effected  Insurance  upon  tbe  life  of 
Armstrong  in  other  companies  at  or  about 
tbe  same  time  for  a  like  fraudulent  purpose 
was  admissible.  A  repetition  of  acts  of  tbe 
same  character  naturally  Indicates  the  same 
purpose  in  all  of  them;  and  if,  when  taktat 
together,  they  cannot  be  reasonably  explain- 
ed without  ascribing  a  particular  motive  to 
the  perpetrator,  such  mottve  will  be  consid- 
ered as  prompting  each  act"  Insurance  Co. 
V.  Armstrong,  117  TJ.  S.  698,  6  Sup.  Ct  880, 
28  L.  Ed.  999.  These  notes  were  not  only 
competent  and  pertinent  to  show  the  taking 
out  of  other  large  policies  just  a  day  or  two 
before  her  suicide,  but  they  tend  to  show 
tbat  they  were  obtained  by  her  own  impor- 
tunity, and  not  as  the  result  of  the  persua- 
sion of  the  agents  who  took  her  application. 
We  think  tbe  court  clearly  erred  in  exclud- 
ing the  two  notes. 

2.  The  copy  of  tbe  letter  written  by  Miss 
Elliott  to  F.  H.  Wilhlte  was  also  competent 
for  tbe  like  reason  tbat  the  letters  to  Win- 
frey were  admissible.  Tbe  witness  had  al- 
ready accounted  for  the  loss  of  the  original, 
and  bad  testified  tbe  copy  was  an  exact  copy 
of  tbe  orlginaL    Tbat  letter  was  as  follows: 


"Salisbury,  Mo.,  February  the  13tb,  1808. 
Mr.  F.  H.  Wilhlte— Dear  Sir:  C<Mne  out  on 
Saturday,  February  15th,  or  Monday,  Febru- 
ary the  17th,  and  take  my  application  for  a 
policy  of  life  insurance.  I  am  going  to  New 
Mexico  to  live,  and  wish  a  policy  In  your 
company  before  I  go.  I  will  take  a  policy 
of  $5,000,  and  more  if  your  company  writes 
more  than  $5,000  on  ladies'  lives.  Some 
companies  do  not  insure  ladies'  lives  for  more 
than  $5,000.00.  Come  out  on  Saturday  if  you 
can.  I  will  leave  for  New  Mexico  near 
March  1st,  1896.  Miss  Coda  M.  EUlott" 
In  this  connection  we  may  also  consi-ler  the 
exclusion  of  the  deed  of  the  assured.  Miss 
Elliott,  to  her  mother,  the  plaintiff,  to  tbe 
farm;  the  only  property,  it  appears,  from 
which  she  could  raise  tbe  premiums  on  so 
large  an  amount  of  insurance.  That  deed 
was  obviously  competent  on  tbe  Issue  of 
fraud  made  by  tbe  pleadings,  in  connection 
with  all  the  other  testimony. 

3.  The  important  question  in  this  case  Is 
whether  the  defendant  company  is  an  assess- 
ment insurance  company  or  an  old-line  com- 
pany, and,  LC  an  assessment  company,  wheth- 
er the  policy  in  suit  is  an  assessment  policy. 
As  this  is  a  Missouri  contract  Its  character 
must  be  determined  by  our  statutes  govern- 
ing tbe  subject  Article  8,  c.  89,  Rev.  St 
1889,— tbe  law  in  force  when  this  contract 
was  made,— was  originally  passed  at  the  ses- 
sion of  the  general  assembly  of  Missouri  for 
the  year  1887.  Lavra  Mo.  1887,  p.  199.  Tbe 
essential  elements  of  an  assessment  policy 
under  tbat  act  are  to  be  found  in  sectlona 
58t)0,  58U2.  and  5864,  Rev.  St  1889,  which 
are  in  these  words:  "Sea  5860.  Bveiy  con* 
tract  whereby  a  benefit  Is  to  accrue  to  a 
person  or  persons  named  therein,  upon  ttae 
death  or  physical  disability  of  a  person  also 
named  therein,  the  payment  of  which  bene- 
fit is  hi  any  manner  or  d^ree  dependent  up- 
on tbe  collection  of  an  assessment  upon  all 
persons  holding  similar  contracts,  shall  be 
deemed  a  contract  of  insurance  on  tbe  as- 
sessment plan,  and  the  business  involving 
the  issuance  of  such  contracte  shall  be  car- 
ried on  in  this  state  only  by  duly  organized 
corporations,  which  shall  be  subject  to  tbe 
provisions  and  requlremente  of  this  article. 
•  •  •"  Section  5862  provides:  "Bv«y 
policy  or  certificate  hereafter  Issued  by  any 
cotporatlMi  of  this  stote  doing  business  la 
conformity  with  the  provisions  of  this  arti- 
cle, and  promising  a  payment  to  be  made 
upon  tbe  contingency  of  death,  sickness,  dis- 
ability or  accident  shall  specify  the  exact 
sum  of  money  which  it  promises  to  pay  upon 
each  contingency  insured  against  and  ttae 
number  of  days  after  satisfactory  proof  of 
the  happening  of  such  contingency  at  which 
such  payment  shall  be  nutde,  and  upon  the 
occurrence  of  such  contingency  unless  tbe 
contract  shall  be  avoided  for  fraud,  w  breach 
of  its  conditions,  tbe  corporation  shall  be  ob- 
ligated to  tbe  beneficiary  for  the  payment 
at  tbe  time  and  to  tbe  amount  specified  In. 
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the  policy  or  certiflcate.  •  •  •"  Section 
6864  provides:  "Corporatious  organized  or 
doing  the  business  of  life  Insurance  under 
this  article  shall  provide  for  the  accumvla- 
tion  of  an  emergency  fund,  ♦  •  •  which 
fund,  together  with  the  interest  thereon, 
shall  be  a  trust  fund  for  the  payment  of 
death  claims  or  other  benefits  provided  for 
In  their  policies  or  certificate*.  •  •  •  If 
la  any  period  of  six  months,  the  death  rate 
of  any  such  corporations  shall  be  In  excess 
Of  the  annual  rate  of  mortality  as  shown  by 
the  American  Life  Tables  it  shall  be  lawful 
for  such  corporation  to  draw  out  any  portion 
of    Buch    securities    to    meet    such    excess. 

*  *  *  In  case  the  amoimt  so  drawn  out 
■hall  reduce  such  fund  below  the  amount 
ao  required  to  be  provided  for.  It  shall  be 
the  duty  of  such  corporation  to  malte  up  the 
said  deficient-y  within  six  months  thereafter. 

•  •  •"  These  provisions  of  our  insurance 
laws  have  been  before  this  court  for  intw- 
pretatlon  in  a  number  of  cases.  In  the 
leading  case  of  Hanford  v.  Association,  122 
Ma  50.  26  8.  W.  080,  It  was  ruled  that  by 
express  exemption  Insurance  companies  or- 
ganised and  doing  business  under  the  statute 
of  1887,  on  the  assessment  plan,  are  not  sub- 
ject to  the  provisions  of  sections  5840,  5850, 
Kev.  St  1889,  which  were  enacted  in  1874, 
and  provide  that  "no  misrepresentation" 
made  In  procuring  a  policy  "shall  be  deemed 
material  or  render  the  policy  void  unless  the 
matter  thus  represented  shall  have  actually 
oontrlbuted  to  the  contingency  or  event  on 
which  the  policy  is  to  become  due  and  pay- 
able, and  whether  so  contributed  In  any  case 
■ball  be  a  question  for  the  Jury,"  and  that  a 
defense  based  upon  misrepresentations  shall 
not  be  valid  unless  the  defendant  shall  de- 
posit In  court  tot  the  plaintiff  the  "premiums 
received  on  such  policies."  That  decision 
was  subsequently  approved  and  followed  by 
the  court  in  banc  in  Aloe  v.  Association,  55 
S.  W.  89ii.  In  that  and  subsequent  cases 
this  court  considered  what  were  the  essen- 
tials of  an  assessment  policy  under  sections 
5800,  5862,  Rev.  St.  1889,  because  the  two 
most  be  read  and  construed  together.  It 
was  held  to  be  no  objection  that  the  Insur- 
ance company  undertook  and  agreed  to  pay 
a  fixed  amount,  for  section  5862  expressly 
requires  that  every  such  assessment  policy 
or  certificate  of  membership  "shall  specify 
the  exact  sum  of  money  which  It  promises  to 
pay  upon  each  contingency  Insured  against," 
and  the  number  of  days  in  which  the  benefit 
will  be  paid  after  proof  of  loss.  Hanford  v. 
Association,  122  Ma,  loc  cit  59,  26  S.  W. 
680.  But  It  was  also  held  In  Jacobs  v.  As- 
sociation, 146  Mo.,  loc.  Clt  538,  48  S.  W.  462, 
that:  "The  primary  and  controlling  princi- 
ple of  the  statute  Is  that  the  benefit  is  to 
be  paid  out  of  a  fund  raised  by  assessment 
ttffoa  other  persona  holding  similar  contracts 
by  which  they  ai'e  made  liable  for  the  pay- 
ment of  such  assessments.  No  scheme  of 
Ufa  Insurance  can  come  within  this  princi- 


ple, and  become  Insurance  upon  the  assess- 
ment plan,  unless  somewhere  along  the  line 
of  Its  operations  provision  is  made. for  such 
an  assessment,  and  liability  for  its  i>ayment 
created.  The  right  to  have  the  assessment 
made  must  be  given  to  the  Insured.  The 
duty  to  make  It  must  be  imposed  upon  the 
corporation,  and  liability  for  Its  payment 
upon  Its  members."  It  will  be  observed  that 
neither  the  statute  nor  this  interpretation  of 
it  forbids  an  estimate  In  advance  of  what 
assessments  will  be  necessary  during  the  life 
of  the  certificate  or  policy  to  pay  the  benefit, 
but  the  language  Is,  "the  payment  of  whfeh 
said  benefit  is  in  any  manner  or  degree  de- 
pendent upon  the  collection  of  an  assess- 
ment upon  persons  holding  similar  con- 
tracts." SecUon  68G0,  Bev.  St.  1889.  Nei- 
ther Is  it  any  objection  to  an  assessment 
plan  that  it  provides  for  an  emergency  fund, 
for  section  5864  provides  that  "corporations 
organized  or  doing  the  business  of  life  in- 
surance under  this  article  shall  provide  for 
the  accumulation  of  an  emergency  fund, 
•  •  ♦  which  fund,  together  with  the  In- 
terest thereon,  shall  be  a  trust  fund  for  the 
payment  of  death  claims  or  other  benefits 
provided  In  their  policies  or  certificates;" 
and,  "If  In  any  period  of  six  months  the 
death  rate  of  any  such  corporation  shall  be 
In  excess  of  the  annual  rate  of  mortality  as 
shown  by  the  American  Life  Tables,  it  shall 
be  lawful  for  such  corporation  to  draw  out 
any  portion  of  such  securities  to  meet  such 
excess."  The  defendant  In  this  case  at  the 
time  of  the  Issuing  of  the  certiflcate  or  pol- 
icy sued  on  had  a  certificate  from  the  insur- 
ance department  of  this  state  certifying  It 
had  complied  with  all  the  requirements  of 
the  laws  of  this  state,  and  was  authorized 
to  do  Insurance  business  In  this  state  on  the 
assessment  plan.  In  the  Hanford  Case  the 
policy  was  held  to  be  on  the  assessment 
plan  by  the  provision  In  the  i>olicy  that  the 
board  of  directors  might  call  for  and  require 
the  payment  of  a  different  amount  by  giving 
special  notice,  and  the  amount  called  for 
might  be  based  upon  the  current  age  of  the 
member  and  the  mortality  experience  of  the 
association,  and,  "If  the  mortality  experience 
of  the  association  shall  require  any  variation 
In  said  rates  In  any  call,  due  notice  will  be 
given."  In  the  policy  or  certiflcate  Issued  In 
this  case,  after  requiring  certain  deflnlte  es- 
timated amounts  to  be  paid  by  the  member 
or  assured,  there  Is  the  following  provision: 
"Safety  clause.  In  case  the  death  rate  ever 
exceeds  our  estimated  rates,  the  association 
will  pay  the  deficiency  from  the  emergency 
or  reserve  fund  until  such  fund  is  exhausted, 
after  which  an  additional  premium  may  be 
levied  pro  rata  by  the  executive  board  to 
meet  such  deficiency."  Upon  two  well-de- 
fined contingencies  an  additional  or  extra 
assessment  can  be  levied  pro  rata  upon  the 
members  to  pay  any  loes;  that  Is,  If  the 
death  rate  shall  exceed  the  estimated  rate 
of  the  company,  and  the  emergency  or  re- 
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serve  fund  la  exhausted.  Does  not  this  pro- 
vision bring  this  policy  strictly  within  the 
language  and  meaning  of  section  6860,  Rev. 
St  1889,  which  provides  that,  if  "the  pay- 
ment of  the  benefit  (provided  by  the  contract 
of  insurance)  la  in  any  manner  or  degree 
dependent  upon  the  collection  of  an  assess- 
ment upon  persona  holding  similar  contracts, 
it  shall  be  deemed  a  contract  of  Insurance 
upon  the  assessment  plan"?  While  the 
amount  of  the  benefit  Is  absolutely  fixed, 
and  the  assessments  are  definite  sums  esti- 
mated to  be  sufficient  to  realize  the  amount 
promised,  yet  it  is  obvious  that  in  this  safe- 
ty clause  is  a  provision  by  which  an  extra 
assessment  or  assessments  may  be  made, 
and  power  is  vested  in  the  executive  board 
to  make  the  levy  and  the  liability  of  all  the 
members  to  respond  pro  rata  is  fixed.  It 
seems  to  us  this  policy  meets  every  require- 
ment of  the  statute  as  to  insurance  on  the 
assessment  plan.  In  Jacobs  v.  Association, 
146  Mo.,  loc.  clt.  539,  48  S.  W.  462,  the  policy 
failed  because  there  was  no  authority  to 
any  person  or  persons  to  levy  such  assess- 
ments for  the  payment  of  the  policy,  nor  im- 
posing any  duty  upon  the  members  to  pay, 
and  for  no  specific  purpose;  whereas  in  this 
case  the  executive  board  is  authorized  to 
levy  pro  rata  upon  the  members  additional 
assessments  to  pay  the  losses,  and  the  two 
contracts  are  distinguishable.  It  Is  perfect- 
ly obvious  that  the  decision  In  Thasaler  v. 
Association,  67  Mo.  App.  505,  in  no  wise  mil- 
itates against  the  conclusion  we  have  reach- 
ed, because  in  that  case  there  was  no  ele- 
ment of  assessment.  Neither  do  we  collide 
with  the  decision  in  Toomey  v.  Supreme 
Lodge,  147  Mo.  129,  48  S.  W.  936,  for  in  that 
case  It  Is  pointed  out  by  Judge  Marshall 
that  no  provision  whatever  was  made  for  a 
change  in  the  amount  of  premiums,  and  the 
sum  contracted  to  be  paid  on  the  death  of 
the  assured  was  "in  no  manner  or  degree 
dependent  upon  the  collection  of  an  assess- 
ment upon  the  other  members  of  the  asso- 
ciation"; whereas  the  additional  assessment 
is  expressly  provided  for  In  the  policy  under 
consideration.  The  more  recent  cases  decid- 
ed by  this  court  of  McDonald  v.  Association, 
55  S.  W.  999,  and  Aloe  v.  Association,  are 
distinguishable  from  the  case  at  bar.  In  the 
first  above  mentioned  case,  the  court,  per 
Marshall.  J.,  says,  speaking  of  the  policy  In 
suit:  "It  is  clear  that  some  amount  In  ad- 
dition to  the  ¥09  and  the  $40  paid  and 
deposited  when  the  policy  was  Issued  is  re- 
quired to  be  paid  quarterly,  but  it  does  not 
appear  that  any  amount  Is  to  be  gauged  by 
the  amount  assessed  against  other  persons 
similarly  situated."  The  policy  In  the  case 
at  bar,  as  has  already  been  shown,  does  so 
provide.  In  Aloe  v.  Association  the  court, 
speaking  through  the  same  learned  Judge  of 
the  policy  there  in  question,  says:  "The  con- 
ditions as  to  the  mortality  fund  expressly 
state  that  the  premiums  to  be  paid  are  based 
upon  the  mortality  experience  of  life  Insur- 


ance companies,  and  that.  If  the  amount  spec- 
ified in  the  policy  Is  not  sufficient,  the  com- 
pany reserves  the  right  to  increase  the  pre- 
mlHm;  and  also  expressly  states  that  the 
equation  fund  is  a  surplns  calculated  upon 
like  experience,  but  in  this  event,  and  in  no 
other  event,  Is  the  amount  to  be  paid  by  the 
company  made  to  depend  in  any  way  upon 
the  collection  of  assessments  upon  persons 
holding  similar  policies.  In  other  words, 
each  contract  with  each  insurer  Is  a  sepa- 
rate contract  unto  Itself,  wholly  Ind^endent 
of  any  other  contract  made  with  any  other 
Insurer."  Our  conclusion  is  that  the  defend- 
ant corporation,  by  its  charter,  is  an  insur- 
ance company  doing  business  on  the  assess- 
ment plan,  and  had  authority  to  transact 
busmess  as  such  in  this  state,  and  the  policy 
in  suit  is  a  policy  on  the  assessment  plan. 

4.  Having  reached  the  conclusion  that  the 
policy  in  suit  is  an  insurance  contract  on 
the  assessment  plan,  and  this  court  having 
uniformly  ruled  that  insurance  companies 
doing  business  on  the  assessment  plan  are 
not  subject,  under  section  6869,  Rev.  St. 
1889,  to  the  provisions  or  requirements  of  the 
general  Insurance  laws  of  this  state  except 
as  distinctly  set  forth,  "and  that  this  proviso 
does  not  require  an  Insurance  company  on 
the  assessment  plan  to  show  as  a  defense 
that  the  insured  contemplated  suicide  at  the 
time  he  or  she  applied  for  his  or  her  policy" 
(Haynie  v.  Indemnity  Co.,  139  Mo.  416,  41 
S.  W.  4C1),  and  the  policy  in  this  case  having 
been  Issued  and  the  loss  having  occurred 
prior  to  the  passage  of  the  act  of  1897  bring- 
ing assessment  companies  within  the  provi- 
sions of  the  general  insurance  law  concern- 
ing suicides  (Rev.  8t  1889,  f  6865;  Id.  }  6869, 
repealed  by  Laws  Mo.  1897,  p.  130;  Rev.  St. 
1899,  88  7896,  7910),  it  must  be  ruled  that  the 
liability  of  defendant  must  be  determined  by 
the  law  in  force  at  the  time  of  the  Issuing  of 
the  policy  and  the  death  of  the  insured, 
March  2,  1896,  and  that  the  provision  in  the 
policy  that,  "if  the  insured,  within  the  period 
of  three  years  from  [its]  date,  die  by  her  own 
hand,  whether  sane  or  insane,  this  policy 
shall  be  null  and  void,  except  as  to  payments 
made  thereon  with  Interest,"  was  a  valid  and 
binding  agreement,  and  suicide  within  the 
three  years  after  the  date  of  the  policy  a 
complete  defense  to  this  action.  Haynie 
V.  Indemnity  Co.,  189  Mo.  410,  41  S.  W.  461. 
On  this  point  the  evidence  introduced  by 
plaintiff  herself  established  beyond  a  perad- 
venture  that  the  assured.  Miss  Elliott,  de- 
liberately commlted  suicide  on  March  2,  1896, 
after  taking  out  the  policy  on  December  30, 
1895,  and  the  instruction  in  the  nature  of  a 
demurrer  to  the  evidence  should  have  been 
sustained. 

5.  The  court  erred  In  not  giving  instruc- 
tion No.  8  prayed  by  defendant,  and  defend- 
ant was  clearly  entitled  to  Instructions  Nos. 
4  and  5  under  the  evidence  adduced. 

For  the  errore  noted,  the  Judgment  is  re- 
versed, and  the  cause  is  remanded  to  the 
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circuit  court  to  enter  Judgment  for  the  de- 
fendant. 

8HBRWOOD,  F.  J.,  and  BURGESS,  J^ 
ctmcnr. 


H.  B.  CLAFLIN  (X).  et  al.  t.  LUBKE  et  al. 

(Supreme  Court  of  Missouri,  Dirision  No.  2. 
May  21.  1901.) 

ACTIONS  —  AS8IONMENT     FOR     BBNBFIT     OF 
CREDITORS— TRUST  DEffiiD— PRBFERENCB. 

A  conreyance  by  an  insolrent  debtor  of  all 
his  property  in  trust  to  convert  the  same  into 
money,  and  pay — First,  all  expenses  of  the 
trust;  second,  all  claims  for  wages  or  labor; 
third,  certain  speci6ed  creditors  In  full,  in  the 
order  in  which  their  names  appear  in  a  sched- 
ule attached;  and,  fourth,  another  list  of  cred- 
itors pro  rata,  the  balance,  if  any,  to  be  re- 
turned to  the  grantor,— is  a  deed  of  tmst  giv- 
ing preference,  and  not  a  general  assignment, 
for  the  benefit  of  creditors;  hence  an  action 
to  require  the  trustee  to  whom  such  convey- 
ance IS  made  to  proceed  thereunder  in  accord- 
ance with  the  assignment  laws  of  the  state  will 
notUe. 

Error  to  St.  Louis  circuit  court;  James  B. 
With  row,  Judge. 

Action  by  the  H.  B.  Claflin  Company  and 
others  against  George  W.  Lubke,  Jr.,  trus- 
tee, and  others.  From  a  judgment  for  de- 
fendants, plaintiffs  bring  error.    Affirmed. 

The  amended  petition,  omitting  caption, 
formal  parts,  and  the  Hat  of  creditors  under 
Schedule  B,  is  as  follows: 

"And  (or  cause  of  action  plaintiffs  state: 
They  are  creditors  of  the  said  defendant 
Albert  Acruman;  that  is  to  say,  said  Albert 
Acrumau  is  Indebted  to  all  of  said  plaintiffs 
for  moxhandlse  bought  from  them  by  said 
All>ert  Acruman  between  the  let  day  of 
January,  1897,  and  the  2l8t  day  of  July,  1887. 
as  follows,  to  wit: 

The  defendant  Albert  Acruman  la  Indebted 
to  the  H.  B.  Claflin  Company  in  tbe  sum 


ol     
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Wataon,  Porter,  Olles  &  Co.  In  the  sum  ot.. 

838  26 

Standard  Summer  Neckwear  Co.        ' 

805  SO 

John  P.  Logan                                     ' 

169  16 

Excelsior  Shirt  Co.                                 ' 

190  60 

Herman  Scheuer                                     ' 

8180 

American  Lead-Pencil  Co.                    ' 

269  26 

Stain  Bros.                                           ' 

800  78 

American  Stamping  Co.                      * 

1.114  2» 

Wm.  Meyer  A  Co.                                * 

249  SO 

Langsdorf  ft  Co.                                ' 

88  36 

Cnrren  A  Stelner                                 ' 

£96  14 

Strauss,  Baehs  ft  Cow                           ' 

64140 

Boyd,  Sutton  ft  Co.                               ' 

660  a 

Butler  Hard-Rubber  Co.                      ' 

685  81 

H.  Riehtera'  Bona                                ' 

174  46 

James  Tbompson  ft  Co. 

203  01 

D.  B.  Slcber  ft  Co. 

237  26 

Julius  Becker  ft  Co.                             ' 

896  00 

"That  on  the  2lBt  day  of  July,  1897,  the 
said  Albert  Acruman  made,  executed,  and 
ddlrered  to  the  defendant  George  W.  Lubke, 
Jr.,  a  certain  conveyance,  in  words  and  fig- 
ures as  follows: 

"  'This  conveyance  In  trust  made  and  en- 
tered Into  this  2l8t  day  of  July,  1897,  by  and 
between  Albert  Acruman,  of  tbe  city  of  St 


Louis,  state  of  Mlssoml,  party  of  tbe  first 
part  and  George  W.  Lubke,  Jr.,  of  tbe  city 
of  St  Louis,  Missouri,  party  of  the  second 
part  witnesseth:  That  the  said  party  of  the 
first  part,  in  consideration  of  tbe  debts  and 
trusts  hereinafter  mentioned  and  created, 
and  of  the  sum  of  one  dollar,  to  him  in  hand 
paid  by  said  party  of  the  second  part  the  re- 
ceipt whereof  Is  hereby  acknowledged,  does 
grant,  sell,  convey,  confirm,  transfer,  and  set 
over  unto  him,  said  party  of  the  second  part: 
First,  all  and  singular  the  stock  of  depart- 
ment store  goods  now  belonging  to  and  in 
the  iMssession  of  tbe  party  of  tbe  first  part 
at  the  premises  No.  616  North  Seventh  street 
In  the  city  of  St  Louis,  state  of  Missouri,  and 
consisting  of  dry  goods,  hosiery,  notions,  la- 
dles' and  gentlemen's  furnishing  goods,  tin- 
ware, glassware,  toys,  novelties,  and  house* 
furnishing  goods,  it  being  intended  to  hereby 
convey  all  of  tbe  stock  In  trade  of  every 
character,  kind,  and  description  to  the  party 
of  the  first  x>art  belonging,  situated  In  the 
premises  aforesaid  and  elsewhere;  next,  all 
the  fixtures,  furniture,  office  effects,  bills  re- 
ceivable, open  accounts,  and  cboses  in  action 
of  every  kind  to  the  said  party  of  tbe  first 
part  belonging,  or  to  which  he  may  be  in 
any  manner  entitled,  including  herein  also 
the  books  of  account  of  the  party  of  the 
first  part;  and,  lastly,  every  other  asset  to 
said  party  of  the  first  part  belonging,  or  to 
which  he  may  in  any  wise  be  entitled,  and 
wheresoever  the  same  may  be  situated,  ex- 
cept such  property  as  la  exempt  to  tbe  party 
of  the  first  part  under  tbe  homestead  and  ex- 
emption laws.  To  have  and  to  bold  the  same 
unto  the  said  party  of  the  second  part,  and 
unto  his  successor  in  this  trust  If  any,  and 
to  the  heirs  and  assigns  of  said. party  of  the 
second  part  and  bis  successors,  forever,  in 
trust  howevCT,  for  the  following  purposes, 
to  wit:  Whereas,  tbe  party  of  the  first  part 
Is  Justly  indebted  to  divers  and  sundry  per- 
sons and  corporations  upon  notes,  accounts, 
and  other  obligations,  as  will  appear  more 
fully  in  tbe  scbedules  hereto  attached,  and 
marked,  respectively.  Exhibits  A  and  B,  and 
made  parts  of  this  deed,  with  like  effect  as 
if  the  said  several  schedules  had  been  set 
out  in  the  body  of  this  instrument;  and 
whereas,  the  party  of  the  first  part  Is  desir- 
ous of  securing  tbe  payment  of  tbe  aforesaid 
debts  and  obligations:  Now,  therefore,  pow- 
er is  hereby  given  to  said  party  of  tbe  sec- 
ond part  to  take  immediate  possession  of  all 
the  property  aforesaid,  to  use  and  control 
and  sell  tbe  same  in  the  usual  and  ordinary 
manner,  with  a  reasonable  discount  for  cash, 
to  pay  out  of  the  proceeds  of  said  sales  any 
and  all  rentals,  insurance,  advertising,  wages, 
and  other  expenses  of  conducting  said  sale, 
and  e.ipenses  connected  with  said  trust  in- 
cluding an  attorney's  fee  of  twenty-five  d<rf[- 
lais  foi  drafting  the  deed  of  trust  and  to 
pay  the  net  proceeds  thereof  from  time  to 
time,  at  least  weekly,  as  hereinbefore  pro- 
Tided,  to  tbe  persons  and  parties  creditors 
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of  the  party  of  the  first  part,  named  In  the 
Schedule  A,  hereto  attached,  and  the  obliga- 
tions to  them,  refipectlvely,  as  there  shown, 
In  the  numerical  order  In  which  said  cred- 
itors and  the  obligations  to  them  are  named 
upon  said  schedule,  beg^lnnlng  with  numb« 
one  at  the  top  of  the  schedule,  and  satisfying 
each  one  of  the  creditors  the  amounts  re- 
spectively set  opposite  their  names  on  said 
schedule  In  said  numerical  order,  until  all 
the  demands  set  forth  upon  said  Schedule 
A  are  satisfied,  and  next  to  the  persons  and 
demands  named  in  the  Schedule  B,  hereto 
attached,  and  any  other  demands  owing  by 
the  party  of  the  first  part  which  may  have 
been  inadvertently  omitted  therefrom,  pay- 
ing each  one  of  them  pro  rata  with  all  the 
others  in  accordance  with  the  amounts  due 
them  respectively,  until  all  said  debts  last 
named  shall  have  been  paid.  And  if,  at  the 
expiration  of  sixty  days  from  and  after  this 
day,  the  said  demands  shall  not  have  been 
fully  paid,  either  by  means  of  sales  by  said 
party  of  the  second  part,  or  by  and  through 
the  party  of  the  first  part  himself,  then  the 
said  party  of  the  second  part  may,  and  shall, 
at  the  request  of  said  beneficiaries  above 
named,  or  any  one  of  them,  sell  all  the  re- 
maining stock  In  trade,  fixtures,  and  other 
property  herein  sold  and  conveyed  to  him 
and  by  him  held  as  trustee  at  public  vendue, 
for  cash,  at  such  places  In  the  city  of  St 
Louis,  Mo.,  as  may  be  designated  therefor 
by  said  party  of  the  second  part,  first  giving 
at  least  five  days'  public  notice  of  the  time, 
terms,  and  place  of  sale  in  the  St.  Louis 
Daily  Record,  or  any  other  newspaper  in  the 
city  of  St  Louis  that  may  be  selected  by 
said  trustee;  and  at  such  sale  said  party  of 
the  second  part,  or  trustee  acting  hereunder, 
shall  sell  sufficient  of  said  remaining  prop- 
erty, effects,  stock  in  trade,  and  fixtures  to 
fully  discharge  all  the  remaining  demands 
aforesaid  of  said  beneficiaries  in  the  order 
specified  above,  as  well  as  also  all  costs  and 
expenses  connected  with  the  execution  of 
this  trust  including  a  reasonable  compensa- 
tion to  said  party  of  the  second  part,  or  the 
trustee  acting  hereunder,  for  his  services  In 
executing  said  trust;  and,  after  so  dischar- 
ging all  costs,  expenses,  and  demands  afore- 
said, the  residue  of  the  property  to  said  trus- 
tee hereby  conveyed,  if  any,  shall  be  return- 
ed* to  said  party  of  the  first  part  or  his  as- 
signs, as  shall  also  be  returned  to  him  the 
residue  of  the  property  in  the  hands  of  said 
party  of  the  second  part  if  at  any  time  here- 
after said  party  of  the  first  part  shall  hlm> 
self  discharge  the  Indebtedness  aforesaid  due 
to  said  several  beneficiaries:  provided,  how- 
ever, that  if  at  the  time  of  the  execution  and 
delivery  of  this  Instrument  there  are  unpaid 
any  debts  of  the  party  of  the  first  part  for 
wages  or  labor,  then  It  shall  be  the  duty  of 
the  party  of  the  second  part  or  his  successor 
in  this  trust,  to  satisfy  in  full  all  said 
wages  and  labor  claims  before  making  aiky 


payment  to  any  one  of  the  other  creditors 
of  said  party  of  the  first  part  hereinbefore 
mentioned  or  referred  to;  and  said  party  of 
the  second  part  covenants  to  faithfully  dis- 
charge the  trusts  hereby  imposed  on  him,  not 
being  liable,  however,  for  any  mischance  or 
honest  error  of  Judgment  In  testimony 
whereof,  said  party  of  the  first  part  has 
hereunto  set  his  hand  and  affixed  his  seal,  In 
the  city  of  St.  Liouls,  Missouri,  the  day  and 
year  first  herein  written.  Albert  Acruman. 
[Seal.]  Witness:  Geo.  W.  Lubke.  J.  A. 
Abemathy.' 

Schedule  A. 

(I)  Continental  National  Bank  of  St.  lioals: 

(a)  Sundry  notei  given  me  by  the  maken  tor  m7 
accommodation,  and  discounted  tor  me,  and  proceeds 
received  by  me  trom  said  Continental  National  Bank, 
■a  tolloirs: 

NoU  ot  O.L.Lockrldge.  due  Sept  10, 1897..  1369  U 
"  Gray  ft  Sons,  due  Aug.  8.  1397....  297  U 
"  Q.  L.  Lockrldge.  due  Aug.  8,  1897..  100  09 
"  O.  L.  Lockrldge.  due  Aug.  23,  1S97..  tOO  00 
"  O.  L.  Lockrldge,  due  Sept.  25, 189T..  400  00 
*'  Q.  L.  Lockrldge,  due  Sept.1,  1897..  197  18 
"  Gray  ft  Sons,  due  Oct  I,  1897....  104  82 
•*       O.  L.  Lockrldge,  due  Oct  29,  1897..    427  18 

(b)  Alio  any  overdraft  of  my  deposit  account  wltb 
Mid  Continental  National  Bank,  which  may  occur 
trom  drafts  or  chocks  deposited  by  me,  being  re- 
turned unpaid,  or  notes  discounted  due  me  not  be- 
ing paid  by  the  maker,  not  exceeding  |(,000.00. 

(2)  Rice,  3tlx  &  Co.,  open  account |1,000  00 

(»  Oitltons'  Bank,  Pine  BiatT,  Ark.,  note  SOO  00 

(4)  A.  Semple  Ames,  rent 12S  00 

(B)  Samuel  Cuppies  Wooden- Ware  Co., 

aec't 46000 

(6)  C.  A.  Darling,  wages 33  33 

(7)  B.  A.  Acruman,  Fordyoe,  Ark.,  note.  8,984  OO 

(8)  L.  C.  Acruman,  Paris,  Tex.,  account..  7,962  92 
(?)  J.  A.  Abemathy,  note  and  account..  .  8S7  18 

(10)  L.  Adams,  open  account 332  39 

(II)  C.  C.  Horschelmer,  notes 3,000  00 

(U)  Nobie  Horshelmer,  notes 891  73 

(13)  O.  L.  Lockrldge,  notes 97100 

(14)  G.  L.  Loelcridgs,  notes 3,392  00 

(U)  A.  Oelsel  Mfg.  Co.,  open  account....        93  38 

(16)  Hatthas,   Ingram  ft  Co.,   open  ac- 

count    219  01 

(17)  Holyoke  Envelops  Co.,  note 231  67 

(18)  Columbia  Gray-Iron  Co.,   open   ac- 

count          TT  69 

"That  said  property  was  all  the  property 
of  said  defendant  Albert  Acruman,  and  was 
of  the  value  of  between  $20,(X)0  and  $30,000. 
That  said  Albert  Acruman,  at  the  time  of 
making  said  conveyance,  was  Indebted  to  his 
creditors  In  the  sum  of  $60,000.  That  the 
said  George  W.  Lubke,  Jr.,  Is  proceeding  un- 
der the  terms  of  said  instrument  to  sell  said 
property,  and  distribute  the  proceeds  in  ac- 
cordance with  the  provisions  of  said  instru- 
ment, contrary  to  law,  and  contrary  to  the 
provisions  of  the  statute  concerning  volun- 
tary assignments.  Plaintiffs  state  that  said 
conveyance  is  a  deed  of  assignment  under 
the  laws  of  the  state  of  Missouri,  and  that 
the  assets  conveyed  by  said  instrument 
should  be  distributed  pro  rata  among  all  the 
creditors,  and  that  the  provisions  in  said  in- 
strament  providing  for  the  payment  of  one 
debt  or  liability  in  preference  to  another  are 
void.  Plaintiffs  further  state  that  the  said 
George  W.  Lubke,  Jr.,  trustee  of  said  instru- 
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ment,  liae  filed  no  bond  as  asBlgnee.  Wbere- 
fore,  your  petitioners  pray  that  an  order  be 
made  on  said  George  W.  Lubke,  Jr.,  to  file 
a  bond  as  assignee  of  said  Albert  Acruman, 
and  that,  on  his  failure  to  do  so,  he  be  re- 
moved, and  that  an  assignee  be  appointed  in 
his  stead;  and  that  said  Oeorge  W.  Lubke, 
Jr.,  as  such  assignee,  or  his  successor  so  ap- 
pointed by  the  court,  be  directed  to  proceed 
to  administer  the  estate  as  assignee,  under 
the  proTisions  of  the  laws  of  Missouri  con- 
cerning voluntary  assignments." 

To  this  amended  petition  the  respondents 
filed  a  demurrer,  which,  omitting  caption,  is 
as  follows:  "And  now  at  this  day  come  the 
defendants  In  the  above-entitled  cause,  and 
demur  to  the  plaintiff's  petition  therein,  and 
for  ground  of  demurrer  defendants  nsslgn 
that  said  petition  does  not  state  facts  suffi- 
cient to  entitle  plaintiffs  to  recover;  and  that 
no  facts  are  therein  stated  upon  which  plain- 
tiffs can  predicate  the  legal  conclusion  that 
the  conveyance  In  question  'is  a  deed  of  as- 
signment under  the  laws  of  the  state  of  Mis- 
souri,' or  the  legal  conclusion  'that  the  pro- 
vision in  said  instrument  providing  for  the 
payment  of  one  debt  or  liability  In  prefer- 
ence to  another  Is  void.' " 

The  court  below  adjudged  the  petition  In- 
sufficient In  law,  and,  plaintiffs  declining  to 
plead  further,  Judgment  went  on  the  demur- 
rer, and  plaintiffs  brought  error. 

Nathan  Frank  and  D.  W.  Voyles,  for  plain- 
tiffs In  error. 

Lubke  &  Muench  and  Lyon  &  Swarts,  for 
defendants  In  error  Lubke  and  Acruman. 

Seneca  N.  Taylor,  Ohas.  Brd,  and  S.  0. 
Taylor,  Jr.,  for  Oontinental  Nat  Bank,  cited 
the  foUowing  authorities:  Manufacturing 
Co.  V.  Woodson,  130  Mo.  119,  81  S.  W.  1037; 
Jaffrey  v.  Mathews,  120  Mo.  317,  25  S.  W. 
187;  Hargadlne  v.  Henderson,  97  Mo.  375,  11 
8.  W.  218;  Crow  v.  Beardsley,  68  Mo.  436; 
Kemper,  Hundley  &  McDonald  Dry-Goods 
Co.  V.  George  A.  Kennard  Grocery  Co.,  68 
Mo.  App.  290;  Buggy  Co.  v.  Woodson,  69 
Mo.  App.  550;  Haas  v.  Distilling  Co.,  61 
Mo.  App.  181;  Union  Nat.  Bank  of  Chi- 
cago ▼.  Bank  of  Kansas  City,  136  V.  S. 
223,  10  Sup.  Ct  1013,  34  L.  Ed.  341;  Bra- 
shear  V.  West,  7  Pet.  608,  8  L.  Ed.  801;  Al- 
len y.  Massey,  17  Wall.  361,  21  L.  Ed.  542; 
Lloyd  V.  Fulton,  91  V.  S.  479,  23  L.  Ed.  363; 
Jaffi-ay  v.  McGebee,  107  V.  S.  381,  2  Sup.  Ot. 
867,  27  L.  Ed.  495;  Peters  v.  Bain,  133  U. 
8.  670,  10  Sup.  Ct  354,  38  L.  Ed.  606;  Jencks 
T.  Quldnlck  Co.,  135  U.  S.  457,  10  Sup.  Ot 
656,  84  L.  Ed.  200;  May  v.  Tenney,  148  U.  S. 
00,  13  Sup.  Ct  491,  87  L.  Ed.  308. 

SHERWOOD,  P.  J.  The  authorities  dted 
by  defendants  In  error  show  that  the  litigat- 
ed Instrument  Is  a  deed  of  trust  giving  pref- 
erence, and  not  a  general  assignment  for  the 
benefit  of  creditors.  Therefore,  Judgment 
afllrmed.    All  concur. 


MOHR  V.  LANGAN  et  al. 
(Supreme  Court  of  Missouri,  Division  No.  1. 
May  14,  1901.) 
REPLBVIN— CUSTODY  OP  PROPBRTT— PBNDINO 
Smr-SALB    BY    ONK    IN    P0SSB8SI0N— CON- 
VBRSION  —  WARSHOUSBMAN  —  AUOTIONBBa 
—STATUTES. 

1.  Since  under  Rev.  St  SS  4474,  4476,  which- 
ever party  is  allowed  to  have  possession  of  the 
property  in  replevin  during  peadeacy  of  the  suit 
is  required  to  return  the  same  to  the  other 
party,  U  he  be  successful,  at  the  termination 
of  the  suit,  or  pay  the  assessed  value  thereof, 
at  the  election  of  such  other  party,  such  prop- 
erty during  the  pendency  of  the  suit  is  in  cus- 
todia  legis;  and  hence,  where  a  complainant 
in  replevin  secured  possession  of  the  property 
under  the  writ,  and  sold  the  same,  and  judg- 
ment in  the  replevin  suit  was  rendered  against 
her,  she  was  liable  for  conversion. 

2.  Where  chattels  were  deposited  with  a  reg- 
ularly licensed  warehouseman,  aad  subsequent- 
ly he  was  called  as  a  witness  as  to  the  value 
of  the  chattels  in  a  replevin  suit  for  the  chattels 
between  the  bailor  and  another,  and  thereafter, 
at  the  instance  of  the  bailor,  he  delivered  the 
goods  to  an  auctioneer,  who  sold  them  during 
the  pendency  of  the  suit,  and  judgment  was 
rendered  against  the  bailor  in  the  replevin  suit, 
the  warehouseman  could  not  escape  liability  for 
the  conversion  on  the  ground  that,  being  a  reg- 
ularly licensed  warehouseman,  he  could  not 
question  the  right  of  his  bailor  to  demand  a  re- 
turn of  the  goods,  inasmuch  as  the  circum- 
stances were  such  as  to  put  him  on  notice  of 
the  fact  that  bis  bailor  might  not  have  title. 

3.  In  an  action  by  the  successful  party  in  re- 
plevin against  the  warehouseman,  it  was  prop- 
er to  instrnct  that  if  the  warehouseman  caused 
the  goods  to  be  hauled  to  the  auction  house, 
knowing  they  were  to  be  sold,  he  was  guilty  of 
conversion,  though  he  did  not  at  that  time 
know  of  the  owoershlp  of  the  goods  by  the  suc- 
cessful defendant  in  replevin. 

4.  It  was  proper  to  instruct  that  the  auction- 
eer was  liable  for  the  conversion,  and  that  it 
was  immaterial  whether  he  had  knowledge  at 
that  time  of  the  ownership  of  the  goods  by 
plaintiff. 

Appeal  from  St  Louis  circuit  court;  D.  D, 
Fisher,  Judge. 

Action  by  Clara  C.  Mohr  against  William 
O.  T^angan  and  another.  From  a  Judgment 
lo  favor  of  plaintiff,  defendants  appeal  Af- 
firmed. 

In  June,  1894,  a  Mrs.  Smith  replevied  cer- 
tain household  goods  from  the  plaintiff  here- 
in, Mrs.  Mohr,  claiming  title  thereto  under  a 
mortgage  thereon  executed  by  Mrs.  Mohr. 
Mrs.  Smith  obtained  possession  of  the  prop- 
erty under  the  writ  of  replevin.  Before  a 
Justice  of  the  peace  Mrs.  Smith  secured  a 
Judgment  Mrs.  Mohr  appealed  to  the  circuit 
court  where,  upon  a  trial  de  novo,  on  March 
4,  1S96,  Judgment  was  rendered  In  favor  of 
Mrs.  Mohr  for  a  return  of  the  property  re- 
plevied, or  Its  assessed  value  of  $350,  at  the 
option  of  Mrs.  Mohr.  After  Mrs.  Smith  ob- 
tained possession  of  the  goods  she  stored 
them  with  the  defendant  Langan,  a  regu- 
larly licensed  warehouseman,  and  they  re- 
mained stored  until  March  20,  1805,  and 
hence  were  intact  on  March  4,  1896,  when 
'the  Judgment  of  the  circuit  court  was  so 
rendered  in  favor  of  Mrs.  Mohr.    On  March 
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20,  1895,  Mrs.  Smith  procured  defendant 
Langan  to  dellyer  the  goods  to  defendant 
Leonori,  a  regularly  licensed  auctioneer,  and 
on  Marcb  26,  ISOo,  Leonori,  by  direction  of 
Mrs.  Smith,  sold  the  goods  at  auction  and 
turned  over  the  proceeds,  1114.80,  to  Mrs. 
Smith.  Defendant  Langan  knew  of  the  re* 
plevin  case  of  Smith  against  Mrs.  Mohr,  and 
was  a  witness  in  the  case  as  to  the  value  of 
the  goods;  but  it  does  not  appear  that  he 
knew  the  result  of  the  trial  in  the  circuit 
court  Defendant  Leonori  Icnew  nothing 
about  that  suit,  nor  was  he  aware  of,  or  put 
to  notice  concerning,  any  infirmity  in  the 
apparent  title  of  Mrs.  Smith  to  the  goods. 
After  selling  the  goods  on  March  26th,  Mrs. 
Mohr,  on  June  1,  1895,  appealed  the  case  to 
the  St  Louis  court  of  appeals,  where,  later, 
the  Judgment  of  the  circuit  court  was  aflflrm- 
ed.  Mrs.  Smith  then  elected  to  take  the 
goods  and  not  their  assessed  value.  The 
plaintifr,  Mrs.  Smith,  failed  to  deliver  them 
to  the  defendant,  Mrs.  Mohr,  and  the  sheriff 
was  unable  to  find  them,  so  as  to  return 
them  to  Mrs.  Mohr.  Thereupon  Mrs.  Mohr 
Instituted  this  action  against  Mrs.  Smith 
and  defendants  Langan  and  Leonori,  claim- 
ing that  Mrs.  Smith  had  been  guilty  of  con- 
version of  the  goods,  and  that  defendants 
Laugan  and  Leonori  had  actively  aided  and 
abetted  Mrs.  Smith  in  selling  the  goods,  and 
hence  they  were  also  guilty  of  conversion. 
The  value  of  the  goods  was  laid  at  $500. 
The  trial  court  Instructed  the  Jury  (1)  that 
the  possession  of  Mrs.  Smith  under  the  writ 
of  replevin  conferred  upon  her  a  right  to 
hold  the  .goods,  as  a  bailee  or  keeper,  until 
the  determination  of  the  replevin  suit  but 
gave  her  no  right  or  authority  whatever  to 
sell  or  dispose  of  the  goods,  and  if  she  did 
sell  them  she  was  guilty  of  a  conversion, 
and  if  the  other  defendants  aided  or  abetted 
her  in  selling  them  they  were  also  guilty  of 
conversion;  (2)  that  if  Langan  caused  the 
goods  to  be  hauled  to  Leonorl's  auction 
house,  knowing  they  were  to  be  sold,  then 
Langan  was  guilty  of  a  conversion,  adding, 
"and  it  is  not  material  to  such  conversion 
whether  said  defendant  Langan  at  such  time 
knew  of  plaintiff's  [Mrs.  Mohr's]  ownership 
of  the  goods  or  not";  (3)  that  if  Leonori  re- 
ceived the  goods  at  his  auction  house,  and 
sold  them  on  account  of  Mrs.  Smith  or  of 
Langan,  then  he  (Leonori)  was  g\iilty  of  a 
conversion,  and  added,  "and  you  are  farther 
Instructed  that,  In  order  to  such  holding  of 
the  defendant  Leonori,.  it  is  Immaterial 
whether  or  not  said  defendant  Leonori  had 
any  knowledge  at  the  time  of  plaintiff's 
ownership  of  the  goods."  There  was  a  ver- 
dict for  the  plaintiff  for  $502.81,  which  was 
reduced  to  $500  by  remittitur,  and  defend- 
ants Langan  and  Leonori  appealed  to  the 
St  Louis  court  of  appeals.  That  court  af- 
firmed the  Judgment  of  the  circuit  court  (77 
Mo.  App.  481);  but  upon  motion  for  rehear- 
ing, it  appearing  that  its  decision  was  In  con- 
flict with  the  decision  of  the  Kansas  City 


court  of  appeals  in  C!oen  v.  Watkins,  62  Mo. 
App.  502,  the  case  was  transferred  to  this 
court  as  required  by  section  6  of  the  amend- 
ment of  1884  to  article  6  of  the  constitution, 
and  under  that  provision  of  the  constitution 
the  case  must  be  determined  here  "as  In  case 
of  Jurisdiction  obtained  by  ordinary  appelate 
process." 

Kinealy  &  Klnealy  and  Shepard  Barclay, 
for  appellants.  R.  J.  Delano  and  O.  J.  &  R. 
Lee  Mudd,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
1.  The  point  of  difference  between  the  two 
courts  of  appeals  is  whether  property  seized 
under  a  writ  of  replevin  and  turned  over  to 
the  plaintiff  in  the  salt  is  in  custodla  legls 
or  not  The  St  Louis  court  of  appeals  holds 
that  it  is,  while  the  Kansas  City  court  of 
appeals  holds  that  it  is  not  If  it  is,  then  the 
plaintiff  in  possession  cannot  sell  it  and  hence 
cannot  pass  a  title  to  it  even  to  an  innocent 
purchaser  for  value  and  without  notice,  and, 
incidentally,  it  cannot  be  levied  upon  un- 
der attachment  or  execution,  or  be  replevied 
by  a  third  person  to  the  replevin  action, 
during  the  pendency  of  tliat  suit  If  it  is 
not  then  the  converse  is  true.  There  is  an 
irreconcilable  conflict  of  authority  on  this 
question.  A  full  reference  to,  or  a  critical 
analysis  of,  the  conflicting  decisions,  is  im- 
possible in  the  limited  space  proper  to  be  ob- 
served in  the  decision  of  this  case.  Much 
of  the  difference  arises  from  diverse  stat- 
utory regulation,  and  some  of  it  may  be  as- 
cribed to  the  fact  that  some  cases  treat  a 
replevin  bond  as  similar  in  all  essential  re- 
spects to  a  forthcoming  bond,  while  other 
cases  draw  a  distinction  between  the  effect 
of  the  writ  when  used  by  a  third  person  to 
recover  possession  of  property  that  has  been 
seized  by  an  officer  under  Judicial  process, 
and  when  it  is  used  to  recover  property  from 
a  private  citizen.  WeUs,  Repl.  §$  476-480, 
discusses  the  reasons  pro  and  con  as  given 
in  the  leading  cases,  which  hold  diverse 
views  on  the  subject  aud  concludes  that  un- 
der the  modem  functions  of  the  writ  to  wit 
to  try  title,  the  plaintiff  who  acquires  posses- 
sion of  goods  by  means  of  a  writ  of  replevin 
does  not  thereby  acquire  title  to  the  property 
prior  to  the  rendition  of  the  Judgment,  and, 
having  no  title,  he  can  convey  none,  pending 
the  litigation,  which  will  conclude  or  pro- 
tect any  one,  simply  by  force  of  the  posses- 
sion and  apparent  title  resulting  from  such 
possession  acquired  under  the  writ  Cobbey, 
RepL  (2d  Ed.)  i  706,  holds  to  the  doctrine 
that  pending  the  determination  of  the  re- 
plevin suit  the  property  Is  In  custodla  legis, 
—the  plaintiff  has  the  possession,  but  stands 
substituted  for  the  sheriff,— and  that  if  the 
plaintiff  in  possession  is  wasting  or  destroy- 
ing the  property,  or  it  has  a  peculiar  value, 
so  that  in  either  case  the  loss  cannot  easily 
be  compensated  in  damages,  it  Is  within  the 
power  of  the  court  to  appoint  a  receiver  to 
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care  for  It  In  20  Am.  &  Bng.  Enc.  Law  (1st 
Bd.)  p.  1066,  the  common-law  rule  Is  stated, 
that  property  In  custody  of  an  ofRcer  Is  in 
custodia  legts,  and  cannot  be  retaken  by  re- 
plevin, except  when  the  process  under  which 
It  Is  held  Is  unconstitutional,  or  the  judgment 
TOld,  and  then  It  Is  said:  "The  rule  now  is, 
however.  In  most  of  the  states,  that  an  ac- 
tion of  replevin  may  be  maintained  against 
an  officer,  for  goods  taken  by  him  in  execu- 
tion, by  any  person  having  property  in  the 
goods  other  than  the  defendant  in  execution, 
and  it  may  also  be  replevied  by  the  owner 
from  the  vendee  at  the  execution  sale;  but 
the  defendant  cannot  maintain  it.  *  *  * 
Property  which  has  been  attached  may  also 
be  taken  from  the  hands  of  the  officer  by 
writ  of  replevin  by  any  person  entitled  there- 
to, save  the  attachment  debtor  or  the  plaln- 
tltF  In  attachment"  Id.  p.  1070.  The  same 
authority  (page  1074)  states  the  rule  to  be: 
"Replevin  lies  for  property  replevied  at  the 
suit  of  any  person  other  than  the  defendant 
in  the  first  suit  The  defendant,  however, 
cannot  maintain  It  while  the  action  is  pend- 
ing. When  the  property  has  been  delivered 
to  the  plaintiff  In  the  first  action,  It  may  be 
taken  from  him  by  a  third  person  claimant 
In  the  action  of  replevin.  The  fact  that  a 
Judgment  has  been  rendered  in  favor  of  a 
plaintiff  will  not  binder  a  stranger  to  the 
first  action  from  maintaining  another  suit 
against  the  successful  party.  •  •  •  Where 
the  property  has  been  taken  by  writ  of  re- 
plevin, it  cannot  be  levied  upon  by  Judicial 
process."  It  may  be  observed  that  the  last 
sentence  of  the  foregoing  quotation  conflicts 
with  what  precedes  it  in  the  paragraph  quot- 
ed, for  the  writ  of  replevin  Is  a  Judicial  pro- 
cess, and  it  is  pointed  out  that  property  seis- 
ed on  replevin  may  be  replevied  by  a  third 
person  from  the  plaintiff  In  the  first  replevin 
suit 

Of  the  cases  which  held  that  property  tak- 
en under  a  writ  of  replevin  remains  in  cus- 
todia legis,  even  when  the  possession  Is  de- 
livered to  the  plaintiff  in  the  suit  he  being 
regarded  only  as  standing  as  a  substitute  for 
the  sheriff,  Lockwood  v.  Perry,  0  Mete. 
(Mass.)  440,  McKinney  T.  Purcell,  28  Kan. 
446,  Hunt  v.  Robinson,  11  Cal.  282,  and 
Hagen  v.  Lucas,  10  Pet  400,  0  L.  Ed.  470, 
are  fair  exponents.  On  the  other  band,  the 
cases  which  hold  that  the  property  does  not 
remain  In  custodia  legls  after  it  has  been 
delivered  to  the  plaintiff  In  the  replevin  suit 
and  that  such  plaintiff  may  sell  it  and  pass 
a  good  title  to  a  bona  fide  purchaser,  being 
liable  to  the  defendant  In  the  replevin  suit 
for  the  value  of  the  property,  if  he  ultimately 
loses  his  suit  are  fairly  illustrated  by  the 
cases  of  Glmble  v.  Ackley,  12  Iowa,  27, 
White  V.  DolUver,  118  Mass.  400,  Davles  v. 
Oambert  57  Iowa,  2S9,  10  N.  W.  658,  Smith 
V.  McGregor,  10  Ohio  St  461,  and  Ilsley  v. 
Stubbs,  5  Mass.  280;  but  In  no  case  is  the 
proposition  more  clearly  stated  or  more  ably 
maintained  than  in  Goea  ▼.  Watklns,  62  Mo. 


App.  602.  One  of  the  reasons  given  for  hold- 
ing that  the  property  is  in  custodia  legis  Is 
that.  If  It  can  be  levied  upon  by  a  third 
party,  the  plaintiff  In  replevin  is  disabled 
from  returning  it  to  the  defendant  in  re- 
plevin, If  the  plaintiff  falls  In  his  suit  and 
hence  would  have  to  pay  the  defoidant  in 
replevin  the  assessed  value  of  the  property, 
and  still  would  not  have  the  property,  for  it 
would  have  been  taken  away  from  blm  by 
the  third  party  under  the  second  replevin, 
or  by  attachment  or  under  execution,  and  In ' 
this  way  the  same  property  might  be  utilized 
to  discharge  an  indefinite  number  of  debts 
of  the  game  debtor.  Tills  position  is  answer- 
ed In  Ilsley  v.  Stubbs,  6  Mass.  280,  by  hold- 
ing that  it  is  one  of  the  consequences  likely 
to  ensue  whenever  a  plaintiff  takes  prop«> 
ty  by  replevin  when  he  is  not  the  true  own^, 
and  by  the  farther  consideration  that  the 
right  of  the  true  owner  to  recover  his  prop- 
erty cannot  be  impaired,  postponed,  or  taken 
away  because  of  the  pmdency  of  a  suit  in- 
volving the  property  between  third  persons 
who  have  no  title  to  it  as  against  the  true 
owner,  and  to  which  suit  the  true  owner  Is 
not  a  party.  It  is  further  answered  in  the 
case  of  Coen  v.  Watklns,  supra,  by  holding 
that  it  would  be  a  complete  excuse  to  the 
plaintiff  in  the  first  replevin,  for  failure  to 
return  the  property,  to  show  that  it  had  been 
seized  under  Judicial  process  while  in  his 
hands.  On  the  other  band,  one  of  the  chief 
reasons  given  for  holding  that  the  property 
is  not  in  custodia  legis  after  It  has  been 
turned  over  to  the  plaintiff  In  replevin  is 
that  such  a  rule  would  prevent  the  true  own- 
er from  recovering  his  property  while  the 
first  replevin  suit  was  pending,  notwithstand- 
ing the  true  owner  was  not  a  party  to  that 
action,  did  not  claim  title  under  either,  but 
held  title  superior  to  that  of  either  party  to 
that  action,  and  hence  no  decision  in  that 
suit  could  bind  or  affect  the  true  owner  In 
any  manner. 

The  previous  decisions  of  this  court  have 
not  clearly  and  definitely  settled  the  law  In 
this  state.  The  first  case  decided  was  Don- 
ohoe  V.  McAleer,  37  Mo.,  loc  clt.  812.  After 
obtaining  possession  of  the  property  under 
the  writ  of  replevin  the  plaintiff  sold  the 
property.  The  defendant  Insisted  that  the 
plaintiff  was  not  entitled  to  recover  thereaft- 
er,  as  he  no  longer  had  title.  The  court  very 
properly  held  that  this  was  no  defense. 
Cases  are  determined  ordinarily  as  of  the 
status  and  rights  ef  the  parties  at  the  date 
of  °  the  institution  of  the  suit  Instead  of 
stopping  here,  Wagner,  J.,  however,  added: 
"The  defendant  unlawfully  detained  the 
property,  and  the  plaintiff  resorted  to  prop- 
er legal  means  to  obtain  its  possession. 
When  he  had  so  reduced  It  to  possession  he 
had  a  right  to  exercise  all  acts  of  ownership 
over  it,  including  Its  sale  and  transfer,  with- 
out impairing  any  right  in  the  prosecution  of 
his  action.  Had  he  been  defeated  In  his  suit 
after  be  bad  parted  with  the  property,  the 
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defendant  would  have  been  entitled  to  the 
full  value."  Aa  the  plaintiff  recovered  Judg- 
ment in  the  replevin  case,  and  as  no  right  of 
any  third  person  was  involved  In  the  case, 
this  statement  was  not  necessary  to  the  deci- 
sion of  the  case,  and  hence  It  must  be  ac- 
cepted in  the  light  of  the  facts  presented  for 
adjudication.  In  Mansur  t.  Hill,  22  Mo. 
App.  372,  the  Kansas  City  court  of  appeals 
followed  this  decision  so  far  only,  however, 
as  it  held  that  the  subsequent  sale  by  the 
plaintlfT  in  replevin  was  no  defense. 

In  Hawkins  v.  Taylor,  15  Mo.  App.  238, 
the  facts  were  that  the  property  had  been 
seized  on  replevin  in  Arkansas  by  Benfro 
against  Story,  and  turned  over  to  Benfro. 
He  sold  it  to  bis  attorney,  Joyner,  and  he 
sent  it  to  Taylor,  in  St  Louis,  who  sold  It 
for  Joyner.  Hawkins  bad  interpleaded  in 
the  replevin  suit  In  Arkansas,  and  claimed 
the  property.  Hawkins  instituted  an  at- 
tachment suit  in  St.  Louis  against  Story,  and 
summoned  Taylor  as  garnishee.  The  replev- 
in suit  in  Arkansas  was  still  pending.  The 
St  Louis  court  of  appeals  held  that  the  writ 
of  replevin  conferred  no  title  upon  Benfro; 
that  his  possession,  acquired  under  that  writ 
was  a  mere  temporary  right  of  possession, 
and  that  Benfro  could  not  sell  the  property 
to  as  to  defeat  the  title  of  the  true  owner; 
and  that  the  money  in  Taylor's  hands  repre- 
sented the  property,  and  hence  the  proceed- 
ings were  stayed  until  the  determination  of 
the  case  in  Arkansas.  Lewis,  P.  J.,  howev- 
er, said:  "The  order  of  delivery  in  replevin 
confers  no  title.  It  gives  only  a  temporary 
right,  which  may  terminate  upon  a  judgment 
against  the  plaintiff.  He  cannot  sell  the 
property,  so  as  to  defeat  the  title  of  the  true 
owner.  Bruner  v.  Dyhall,  42  111.  35.  He 
has,  however,  a  possession  which  the  defend- 
ant or  the  real  owner,  has  no  right  to  dis- 
turb. The  property  is  in  the  custody  of  the 
law.  Hagan  v.  Lucas,  10  Pet  400,  9  L.  Ed. 
470."  The  result  reached  In  that  case  is  un- 
doubtedly right  for  all  the  parties  claiming 
title  to  the  property  were  parties  to  the  suit 
in  Arkansas,  and  their  respective  rights 
could  be  adjudicated  in  that  state.  But  it 
will  be  noticed  that  in  the  remarks  quoted 
the  learned  judge  held  that  when  property 
Is  turned  over  to  a  plaintiff  in  replevin,  even 
the  true  owner  cannot  disturb  that  posses- 
sion; and  this,  too,  without  qualifying  the 
statement  as  to  the  rights  of  the  true  owner 
not  being  affected  by  a  litigation  to  which 
be  was  not  a  party. 

In  Metzner  v.  Oraham,  57  Mo.  404,  it  was 
held  that  when  property  had  been  seized  on 
attachment  and  Is  in  the  hands  of  the  sher- 
iff awaiting  judgment,  it  is  in  custodia  legls, 
and  cannot  be  seized  and  sold  on  a  special 
execution  issued  by  another  court  of  co-ordi- 
nate jurisdiction,  in  a  proceeding  commenced 
subsequent  to  the  levy  of  the  attachment 
but  that  the  sheriff  should  return  the  special 
execution  with  an  Indorsement  that  the  prop- 
erty is  in  his  possession  under  a  writ  from  a 


different  court  and  the  plalntlfl  In  the  spe- 
cial execution  may  then  have  the  matter 
transferred  under  the  statute  to  the  court 
where  the  attachment  originated,  where  the 
conflicting  claims  could  be  settled.  It  will 
be  observed,  however,  that  this  was  not  a 
replevin  case,  the  property  was  in  the  hands 
of  the  sheriff,  and  not  in  the  possession  of 
one  of  the  parties,  and  hence  it  can  only  be 
of  service  in  determining  a  replevin  case  In 
the  event  that  the  rule  of  law  be  establish- 
ed that  the  property  is  In  custodia  legis  even 
when  it  is  in  the  possession  of  the  plaintiff 
in  replevin. 

In  Bank  v.  Owen,  79  Mo.  428,  it  appeared 
that  certain  live  stock  was  seized  on  execu- 
tion. A  third  party  replevied  them,  and  re- 
ceived possession  of  them  under  the  vrrlt 
Thereafter  the  sheriff  levied  on  them  under 
other  executions  against  the  same  debtor. 
Ewing,  C,  said:  "The  general  rule  is  that 
property  In  legal  custody  is  not  subject  to  be 
seized  by  other  judicial  process.  It  cannot 
be  seized  by  virtue  of  other  judicial  process. 
Stout  V.  La  FoUette,  64  Ind.  366;  Pipher  v. 
Fordyce,  88  Ind.  436;  Metzner  ▼.  Graham, 
57  Mo.  404.  In  Hagan  v.  Lucas,  10  Pet  400, 
9  L.  Ed.  470,  it  is  said,  in  speaking  of  a  sim- 
ilar case:  'On  the  giving  of  the  bond  the 
property  is  placed  in  the  possession  of  the 
claimant  His  custody  is  substituted  for 
that  of  the  sheriff.  The  property  Is  not  with- 
dravra  from  the  custody  of  the  law.'  'Where 
vendees  of  a  judgment  debtor  obtain  posses- 
sion of  property  by  virtue  of  a  writ  of  re- 
plevin, and  by  this  process  take  it  from  the 
hands  of  the  sheriff,  it  cannot  while  the  ac- 
tion of  replevin  is  pending  and  undetermin- 
ed, be  again  levied  upon  under  another  exe- 
cution issued  against  the  vendees.'  Pipher 
v.  Fordyce,  supra.  This  view  disposes  of 
the  case,  and  we  consider  it  unnecessary  to 
examine  further." 

This  case  did  not  Involve  a  sale  of  the 
property  by  the  plaintiff  In  replevin  pending 
the  determination  of  that  action,  but  did  in- 
volve the  right  of  third  persons,  not  parties 
to  the  replevin  suit  to  levy  on  the  property 
before  the  determination  of  that  suit  Thus, 
Donohoe  v.  McAleer,  37  Mo.  312,  holds  that 
the  plaintiff  in  a  replevin  suit  who  has  ob- 
tained possession  of  the  property  under  the 
writ  of  replevin,  may  sell  the  iwoperty,  pend- 
ing the  litigation,  subject  to  being  liable  to 
the  defendant  on  the  bond  for  the  assessed 
value  thereof  if  he  ultimately  loses  the  case, 
while  Bank  v.  Owen,  79  Mo.  429,  holds  that 
property  in  possession  of  a  plaintiff  In  re- 
plevin cannot  be  levied  upon  by  third  per- 
sons under  any  kind  of  a  judicial  process. 
The  Donohoe  Case  proceeds  upon  the  idea 
that  the  property,  after  it  is  turned  over  to 
the  plaintiff  In  replevin.  Is  not  in  custodia 
legls,  while  the  Owen  Case  is  based  square- 
ly upon  the  ground  that  it  is  in  custodia 
legls. 

In  Missouri  the  action  of  replevin  Is  con- 
trolled entirely  by  statute    Chapter  66,  Ber. 
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St.  1890,  ta  Intended  to  proyide  for  every  con- 
tlugency  liable  to  arise  between  the  parties 
to  such  an  action.  The  statute  does  not  at- 
tempt,  howeyer,  to  regulate  the  procedure  in 
case  third  persons  haye  or  assert  a  right  to 
the  property  hostile  to  both  the  parties  to  the 
replevin  suit.  Such  proceedings  by  third  per- 
sons are  governed  by  the  general  principles 
of  law.  The  general  provisions  of  the  stat- 
ute are  briefly  these:  Section  4463  pre- 
scribes the  essential  requisites  for  the  peti- 
tion. Section  4464  provides  that  upon  the  in- 
stitatloa  of  the  suit  the  court,  or  Judge  or 
cleric  In  vacation,  shall  make  an  order  re- 
quiring the  defendant  to  deliver  the  prop- 
erty to  the  plaintiff,  and,  if  it  is  not  obeyed, 
requiring  the  sho'ift  to  take  the  property 
and  deliver  It  to  the  plaintlfC.  Section  4465 
prohibits  the  sheriff  from  so  taking  or  deliv- 
ering the  property  to  the  plaintiff  until  the 
plaintiff  delivers  to  the  sheriff  a  bond,  to  be 
approved  by  bim,  "to  the  effect  that  they  [the 
plaintiff  and  his  sureties]  are  bound  in  double 
the  value  of  the  property  stated  in  the  affi- 
davit for  the  prosecution  of  the  action  with 
effect  and  without  delay  for  the  return  of 
the  property  to  the  defendant  If  return 
thereof  be  adjudged,  and,  in  default  of  such 
delivery,  for  the  payment  of  the  assessed 
value  of  such  property,  and  for  the  payment 
of  all  damages  for  the  taking  and  detention 
thareof,  and  for  all  costs  which  may  accrue 
in  the  action."  Section  44U6  provides  that 
upon  the  execution  of  such  a  bond  by  the 
plaintiff  the  sheriff  shall  take  the  property 
from  the  defendant  and  deliver  it  to  the 
plaintiff,  unless  before  such  delivery  the  de- 
fendant, with  sureties  to  be  approved  by  the 
sheriff,  shall  execute  a  bond  to  the  plaintiff 
"for  the  delivery  of  said  property  to  the 
plaintiff,  if  suth  delivery  be  adjudged,  and, 
in  default  of  such  delivery,  for  the  payment 
of  the  assessed  value  of  such  property,"  for 
the  damages  for  injuries  to  the  property,  for 
its  detention,  and  for  the  costs.  Section 
4468  provides  that  the  defendant  cannot  give 
such  bond  tnid  retain  possession  of  the  prop- 
erty pendente  lite  if  the  plaintiff  alleges  that 
the  property  was  wrongfully  taken  and  the 
cause  of  action  accrued  within  one  year. 
Section  4474  provides  that  If  the  plaintiff 
falls  In  his  action,  and  has  the  property  in 
his  poBSPSSlon,  the  Judgment  shall  be  that  he 
return  the  property  taken  or  pay  the  value 
assessed,  at  the  election  of  the  defendant, 
and  also  pay  the  damages.  Section  4476 
provides  that,  if  the  defendant  gives  bond 
and  retains  possession  of  the  property,  the 
Judgment  shall  be  that  be  return  the  proi>- 
erty  or  pay  the  value  assessed,  at  the  elec- 
tion of  the  plaintiff,  etc  Section  4477  pro- 
vides that  a  party  shall  not  be  required  to 
make  such  election  until  the  property  is  de- 
livered to  the  sheriff  on  proper  process,  and 
tlie  party  have  notice  thereof.  Section  4478 
provides  that,  if  the  property  be  not  deliv- 
ered to  the  officer  within  10  days  after  pro- 
cess Issued,  be  shall  levy  and  make  the  as- 


sessed value  thereof,  the  damages,  and  costs 
of  the  property  of  the  party  against  whom 
the  process  issued.  Section  4479  provides: 
"in  such  case,  the  party's  right  to  the  prop- 
erty shall  not  be  impaired  by  levying  the  as- 
sessed value  thereof  on  the  property  of  the 
other  party  and  his  sureties,  or  either  of 
them;  but  if  the  property  be  delivered  to 
the  sheriff,  and  the  party  elect  to  take  the 
value  assessed,  such  election  shall  operate  to 
vest  all  his  right  to  the  property  in  the  oth- 
er party."  Section  4480  provides  that  "the 
court  may  enforce  all  orders  for  the  delivery 
of  property  as  other  orders  of  the  court  are 
enforced." 

The  statute  dearly  and  conclusively  con- 
templates that,  whichever  party  Is  allowed 
to  have  the  irassession  of  the  property  pend- 
ing the  litigation,  he  shall  preserve  it  intact 
until  the  litigation  is  ended,  and.  If  he  loses 
his  suit,  he  shall  deliver  It  to  the  officer,  to 
be  by  him  turned  over  to  the  party  adjudged 
entitled  to  it  If  such  winning  party  elects  to 
take  the  property,  and  not  the  assessed  value. 
This  is  clearly  demoostrated  by  section  4477, 
which  provides  that  the  winning  party  shall 
not  be  required  to  make  an  election  until  the 
property  is  delivered  to  the  officer,  and  by 
sections  4478  and  4470,  which  provide  that 
if  the  prt^erty  is  not  delivered  to  the  officer 
within  10  days  after  process  issued,  the  offi- 
ce: shall  levy  and  make  the  assessed  value, 
but  that  the  winning  party  may  still  follow 
the  property,  if  it  can  be  found,  and  recover 
it  notwithstanding  he  has  received  its  as- 
sessed value,  and,  e  converso,  that  if  the 
losing  party  properly  delivers  the  property  to 
the  officer,  and  the  winning  party  then  elects 
to  take  the  assessed  v^ue,  "such  election 
shall  operate  to  vest  all  his  [the  winning 
party's]  right  to  the  property  In  the  other 
party."  These  statutory  provisions  mani- 
festly treat  the  property  as  in  custodla  legls 
pending  the  litigation,  so  far  as  the  parties 
to  the  replevin  suit  are  concerned,  and  ex- 
clude the  right  of  the  party  In  possession  to 
sell  the  property  during  the  pendency  of  the 
suit  and  further  preserve  the  right  of  the 
winning  party  to  follow  the  property  in  the 
hands  of  any  person  who  purchased  it  from 
the  party  in  possession  pending  the  litiga- 
tion. The  rule  laid  down  in  Donohoe  v.  Mc- 
Aleer,  37  Mo.  312,  that  the  party  In  posses- 
sion under  a  writ  of  replevin  may  sell  the 
property  and  pass  a  good  title,  being  liable 
only  on  his  bond  for  the  assessed  value,  is 
therefore  no  longer  the  law  in  this  state, 
and  should  no  longer  be  followed.  But  as 
the  result  reached  in  that  case  was  right 
under  the  facts  in  issue,  and  as  what  was 
then  said  about  the  right  to  sell  was  not 
necessary  to  a  decision  in  that  case,  it  is  not 
necessary  now  to  do  more  than  to  disapprove 
of  the  doctrine  aimounced  under  the  law 
as  it  is,  and  was  then,  declared  by  statute. 
But  while  this  Is  true.  It  does  not  follow 
that  the  property  is  In  custodla  legis  as  to 
third  persons,  so  that  it  cannot  be  levied  up- 
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on  by  any  other  kind  of  a  Jndldal  pTocess. 
Of  course,  it  cannot  be  seized  under  any 
other  kind  of  Judicial  process  by  either  party 
to  the  replevin  suit  or  their  g^rantees  or  priv- 
ies. But  the  weight  of  authority,  amply 
supported  by  logic  and  reason  (20  Am.  9c 
ICng.  Enc.  Law  [1st  Ed.]  p.  1075),  is  that  it 
may  be  seized  by  a  third  person,  under  any 
appropriate  Judicial  process,  who  claims  hos- 
tile to  both  parties  to  the  replevin  suit  This 
is  manifestly  the  true  rule;  for,  otherwise, 
the  true  owner,  or  a  creditor  of  the  true 
owner,  would  be  kept  out  of  his  Owa  while  a 
replevin  suit  was  pending,  and  to  which  be 
or  they  were  not  parties,  over  which  he  had 
no  control,  and  by  the  Judgment  in  which  bis 
rights  could  in  no  manner  be  affected,  im- 
paired, or  taken  away,  and  which  could  not 
determine  the  title  or  claim  of  sudi  owner 
or  his  creditor.  No  principle  of  law  can  be 
found  to  Justify  a  rule  which  would  thus 
postpone  at  least,  and  might  Impair  or  effect- 
ually destroy,  the  rights  of  third  persona. 
The  common  reason  given  for  such  holding, 
that,  if  third  persons  could  take  the  prop- 
erty from  the  possession  of  one  of  the  par^ 
ties  to  the  replevin  suit,  he  would  be  disabled 
from  returning  the  property  In  case  he  lost 
bis  suit,  and  might  have  to  pay  his  adversary 
In  that  suit  the  assessed  value  of  the  prop- 
erty, and  still  not  hftve  the  property,  is  more 
specious  than  substantial  or  right  The  same 
result  would  follow  if  his  adversary  elected 
to  take  the  assessed  value  and  gave  him  bis 
title  to  the  property,  and  the  true  owner 
thereafter,  after  the  termination  of  the  re- 
plevin suit,  seized  the  property.  The  fallacy 
in  the  reason  so  given  lies  in  failing  to  ob- 
serve that  the  Judgment  In  the  replevin  suit 
only  settles  the  controversy  between  the  par- 
ties to  that  suit,  and  d9es  not  affect  the  rights 
of  persons  not  parties  to  that  suit. 

All  the  difficulties  and  embarrassments  sug- 
gested in  the  cases  cited  by  counsel  as  liable 
to  result  from  allowing  third  persons  to  as- 
sert their  claims  to  the  property  while  the 
replevin  suit  is  pending  are  completely  dis- 
sipated by  the  simple  remedy,  open  to  the 
party  to  the  replevin  suit  from  whom  the 
possession  of  the  property  is  taken  under  Ju- 
dicial process  by  a  third  party,  pending  the 
termination  of  tlie  replevin  suit,  to  plead,  in 
such  third  party's  action,  that  be  held  the 
property  under  a  claim  of  title  which  be  was 
asserting  in  the  replevin  suit,  and  ask  that 
the  other  party  to  the  replevin  suit  be  made 
a  party  to  such  new  suit;  and  the  court  could 
bring  all  the  claimants  before  it,  and  settle 
tlie  whole  controversy,  and,  if  the  third  party 
prevailed  and  recovered  the  property,  it 
would  end  the  rights  of  both  parties  to  the 
replevin  suit.  If  the  third  party  asserted  his 
claim  by  replevin,  the  matter  could  be  thus 
easily  decided.  If  the  property  was  seized  on 
attachment  or  execution  as  the  property  of 
a  third  person,  either  party  to  the  replevin 
suit  could  replevy  it  from  the  office,  and  by 
proper  notice  to  his  adversary  In  the  first 


replevin  suit  could  require  him  to  Join  in 
his  effort  to  defeat  the  levy  under  the  at- 
tachment or  execution,  and  In  this  way  the 
rights  of  the  parties  to  the  original  r^levin 
suit  would  be  preserved,  and,  if  the  third  party 
prevailed  in  his  suit,  thdr  right  to  a  return  of 
the  propeity  in  the  original  suit  woinld  be  con- 
cluded. So  the  difficulties  which  have  induced 
some  courts  to  hold  that  third  persons  cannot 
assert  their  rights  pending  the  replevin  suit 
are  clearly  seen  to  be  chimerical,  and  are 
wholly  InsnfBcient  to  Justify  a  holding  that 
the  rights  of  third  iwrsons  can  be  postponed, 
affected,  or  impaired  by  the  acts  of  parties 
in  suits  to  which  they  are  strangers.  For 
these  reasons  we  conclude  that,  as  to  the 
parties  to  a  replevin  suit,  or  their  grantees 
or  privies,  the  property  is  in  custodia  legia 
pending  the  determination  of  that  suit,  and 
cannot  be  sold  by  the  party  in  possession,  car 
levied  upon  by  either  party  or  their  privies, 
but  that,  as  to  third  persons,  the  pendency 
of  the  replevin  suit  does  not  place  the  prop- 
erty In  custodia  legis,  and  does  not  bar  their 
right  to  proceed  against  it  by  prop«  Judicial 
process  to  establish  their  rights.  The  case 
of  Bank  v.  Owen,  supra,  not  being  consonant 
with  the  rule  here  announced,  must  be  over- 
ruled. Applying  this  principle  to  the  case  at 
bar.  It  follows  that  Mrs.  Smith  had  no  power 
or  right  to  sell  the  property  pending  the  de- 
termination of  the  replevin  suit,  and  It  was 
a  fraud  upon  Mrs.  Mohr's  rights  for  her  to 
sell  it,  especially  after  she  had  lost  the  case 
in  the  circuit  court,  and  the  property  had 
been  adjudged  to  Mrs.  Mohr.  It  also  follows 
that  the  purchaser  from  "iHn.  Smith  acquired 
no  title,  and  Mrs.  Mohr  had  a  right  under 
sections  4478  and  4470  to  receive  the  assessed 
value  and  also  to  follow  the  property  in  the 
hands  of  the  purchaser.  But  this  Mrs.  Mohr 
could  not  probably  do,  as  it  was  personal 
property,  and  had  been  sold  at  auction  to 
various  unknown  persons. 

2.  It  is  ably  and  strenuously  argued,  how- 
ever, that  defendant  Langan  Is  a  regularly 
licensed  warehouseman,  and,  as'  he  received 
the  goods  from  Mrs.  Smith,  he  could  not 
question  her  right  to  demand  their  return, 
nor  set  up  a  paramount  title  In  any  one  else, 
and  that  no  demand  was  made  on  him  tor 
the  goods  by  Mrs.  Mohr  before  this  suit  was 
beguD;  and  hence  he  is  not  liable  in  this  ac- 
tion for  the  conversion  of  the  goods.  The 
general  rule  of  law  is  as  contended  for. 
Story,  Ballm.  |  108;  Edw.  Bailm.  (|  B4,  353; 
Daugherty  v.  Chapman,  29  Mo.  App.  233; 
Pnlliam  v.  Bnrilngame,  81  Mo.  Ill,  26  Am. 
&  Eng.  Enc.  Law  (1st  Ed.)  pp.  720-723.  But 
this  general  rule  will  not  protect  a  bailee 
who,  having  notice  of  the  rights  of  the  real 
owner,  yet  aids  and  abets  the  bailor  in 
wrongfully  converting  the  goods.  Nanson  v. 
Jacob,  93  Mo.  331,  6  S.  W.  246;  Koch  v. 
Branch,  44  Mo.  642;  Williams  v.  Wall,  60 
Mo.,  loc.  cit  821;  Dusky  v.  Rudder,  80  Mo. 
400.  Langan  was  a  witness  in  tne  replevin 
case   of   Mta.    Smith   against   Mn.   Mobr. 
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True,  he  testified  only  as  to  the  Talue  of  the 
property  in  dispute.  But  he  knew  the  char- 
acter of  the  action,  and  that  both  parties 
claimed  title  to  the  property.  It  does  not 
appear  that  he  knew  the  result  of  the  trial 
in  the  circuit  court;  but,  when  Mrs.  Smith 
asked  him  to  re-deliyer  the  goods  to  her,  he 
was  advised  that  she  intended  to  send  them 
to  an  auction  house  to  be  sold,  and  he  aided 
her  in  doing  so.  Under  these  circumstances 
be  was  put  to  notice  as  to  the  result  of  the 
trial,  and  must  be  held  to  have  known  what 
It  was  In  his  power  to  ascertain,— that  the 
title  to  the  property  had  been  adjudged  to 
be  in  Mrs.  Mohr.  In  addition  to  this,  hav- 
ing reached  the  conclusion  that  the  property, 
as  to  Mrs.  Smith  and  Mrs.  Mohr,  was  in 
cnstodla  legis,  and  that  Mrs.  Smith  had  no 
right  to  sell  it,  it  follows  that,  as  Langan 
knew  of  the  replevin  suit,  he  knew  that  Mrs. 
Smith  had  no  power  to  sell  It,  and,  as  he 
aided  her  in  doing  so,  he  thereby  became  a 
party  to  the  conversion,  and  his  general  ex- 
emption as  a  warehouseman  is  no  protection 
to  htan,  for  he  acted  outside  of  his  duties  as 
snch  warehouseman.  26  Am.  &  Eng.  Enc. 
Law  (ISt  Ed.)  pp.  713,  714,  and  cases  cited 
tn  notes.  "The  proposition  that  persons  deal 
with  property  In  chattels  or  exercise  domin- 
ion over  them  at  their  peril  is  so  well  es- 
tablished as  to  have  the  force  of  a  maxim 
In  modem  law;  and  the  only  limitation  of 
this  principle  Is  found  In  dealing  with  the 
liability  of  agents  and  servants  acting  inno- 
cently under  authority  of  a  principal,  in  pos- 
session or  actual  custody  of  the  property, 
but  whose  title  is  really  defective.  General- 
ly, the  capacity  in  which  a  defendant  com- 
mits a  wrong  can  never  enter  as  an  element 
In  the  determination  of  his  liability.  There- 
fore, an  agent  invested  with  possession,  who 
sells  or  otherwise  deals  with  the  property  as 
owner,  can  never  Justify  under  the  authority 
of  his  principal.  But  there  are  circumstan- 
ces where,  from  the  nature  of  the  agent* s 
act  and  the  character  of  his  possession,  the 
law  absolves  him  from  liability,  although 
the  rights  of  the  owner  are  thereby  infrin- 
ged. A  servant  in  charge  of  goods  upon  his 
master's  premises  does  not  ordinarily  have 
such  possession  as  would  render  him  liable 
for  a  refusal  to  deliver  at  the  request  of  the 
owner,  of  whose  rights  he  is  Ignorant.  Nei- 
ther is  an  agent  or  servant  liable  who  merely 
assists  In  a  wrongful  transfer  of  title,  act- 
ing Innocently  in  a  ministerial  capacity, 
without  reference  to  the  ownership  of  the 
goods.  If  B.,  having  a  wrongful  possession 
of  A.'s  goods,  employs  a  broker  to  sell,  who 
sells  to  C,  and  all  the  broker  does  Is  to  send 
bought  and  sold  notes  to  B.  and  0.,  no  action 
of  trover  or  any  other  form  of  action  can  be 
maintained  against  the  broker.  Upon  the 
same  principle,  a  carrier  who  transports 
goods  from  place  to  place,  a  packer  who 
prepares  goods  for  shipment,  a  watchmaker 
who  repairs  a  watch  and  returns  it  to  the 
person  who  left  it,  a  farrier  who  shoes  a 


horse  for  a  thief,  or  a  broker  who  slmpl} 
negotiates  a  contract  of  sale,  cannot  be  char- 
ged for  assisting  a  wrongdoer  In  his  conver- 
sion. If  Ignorant  of  the  rights  of  the  owner. 
A  rule  which  seems  to  embrace  all  cases, 
and  forms  an  accurate  test,  is:  'One  who 
deals  with  goods  at  the  request  of  a  person 
who  has  the  actual  custody  of  them,  In  the 
bona  fide  belief  that  the  custodian  Is  the 
true  owner.  Is  excused  for  what  he  does  If 
the  act  is  of  such  a  nature  as  would  be  ex- 
cused if  done  by  the  authority  of  the  person 
In  possession.  If  he  was  the  finder  of  the 
goods,  or  intrusted  with  their  custody.' "  26 
Am.  &  Eng.  Enc.  Law  (1st  Ed.)  pp.  720-723, 
and  cases  cited  In  notes.  No  principle  found 
in  the  rules  here  quoted,  or  In  the  cases  cit- 
ed, would  excuse  Langan;  for  he  did  not 
act  Innocently,  but,  on  the  contrary,  with 
notice  of  Mrs.  Smith's  fraud  in  selling  the 
property  when  she  bad  no  right  to  do  so, 
and  he  aided  her  In  her  wrongdoing,  and 
thereby  became  liable. 

The  second  Instruction  given  for  the  plain- 
tiff declared  Langan  liable  if  he  aided  Mrs. 
Smith  in  remanding  the  goods  to  the  auction 
house,  knowing  they  were  to  be  sold,  and 
then  declared  it  immaterial  whether  Langan 
knew  of  the  plaintiff's  ownership  of  the 
goods  or  not.  In  Koch  v.  Branch,  44  Mo. 
642,  a  United  States  commissary  voucher 
was  stolen  from  the  owner.  Thereafter  it 
was  purchased  by  an  Innocent  third  person 
from  a  stranger,  and  forwarded  by  the  pur- 
chaser to  the  defendant  in  St  Louis,  who  col- 
lected it,  and,  acting  without  any  notice  of 
the  infirmities  of  the  title  of  the  holder,  turn- 
ed over  the  proceeds  to  the  principal.  The 
agent  was  held  liable  to  the  true  owner,  al-- 
though  he  acted  innocently  and  without  no- 
tice. Bliss,  J.,  in  delivering  the  opinion  of 
the  court,  after  calling  attention  to  the  fact 
that  the  doctrine  of  title  by  purchase  In  mar- 
ket overt  Is  a  part  of  the  common  law  that 
has  never  been  adopted  in  this  country,  said: 
"The  liability  of  those  who  meddle  with 
stolen  property,  and  do  anything  in  regard 
to  It  by  which  the  owner  is  prevented  from 
recovering  it,  has  been  fixed  by  repeated  ad- 
judications. We  are  referred  In  this  coun- 
try to  Hoffman  v.  Carow,  22  Wend.  285, 
which  Is  an  affirmance  by  the  court  of  errors 
of  a  judgment  of  the  supreme  court  reported 
In  20  Wend.  21,  and  to  Rogers  y.  Rule,  1 
Cal.  429.  In  both  cases  an  auctioneer  was 
held  liable  to  the  owner  of  stolen  goods  tor 
their  value,  although  he  sold  In  the  usual 
course  of  trade,  without  knowledge  of  the 
felony  or  the  claim  of  the  owner,  and  paid 
over  the  proceeds  to  the  person  for  whom 
the  sale  was  made.  His  sale  was  construed 
to  be  a  conversion,  although  made  for  the 
benefit  of  others.  The  doctrine  of  Hoffman 
v.  Carow  has  never  been  departed  from,  in 
New  York  or  elsewhere,  that  I  know  of,  but 
constantly  afilrmed.  Justice  Beardsley,  In 
Schroeppel  v.  Coming,  B  Denlo,  240,  says 
that  'any  wrongful  act  which  negatives  or  is 
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Inconsistent  wltb  tbe  plaintiff's  right  is  a 
conyerslon.  It  is  not  necessary  that  the  de- 
fendant should  have  made  use  of  tbe  proper- 
ty In  any  way.'  In  England,  tbe  ancient 
doctrine  that  title  passed  for  everything  sold 
In  marltet  overt,  with  the  requirement  that 
tbe  felon  must  be  prosecuted  to  conviction 
before  tbe  property  itself  can  be  pursued, 
destroys  the  authority  in  this  coimtry  of 
many  of  Its  decisions.  And  yet,  when  noth- 
ing Uitervened  to  suspend  the  vindication  of 
tbe  owner's  title,  tbe  same  ruling  Is  bad  as 
In  Hoffman  v.  Carow,  and  Rogers  v.  Huie. 
In  Stephens  v.  Klwall,  4  Maule  &  S.  259,  the 
plaintiffs  were  the  assignees  in  banlj^ruptcy 
of  one  Spencer,  and  his  goods,  by  tbe  act  of 
bankruptcy,  became  vested  In  tbem.  The 
bankrupt  sold  to  one  Deane,  who  bought  for 
a  trader  In  America,  who  bad  a  j^ouse  In 
London,  In  wblch  defendant  was  bis  cleric 
Defendant  received  and  shipped  tbe  goods 
to  his  principal,  which  act  was  held  to  be  a 
conversion.  Lord  EUenborougb  remarks: 
'Tbe  clerk  acted  under  an  unavoidable  Ig- 
norance, and  for  bis  master's  benefit,  when 
be  sent  tbe  goods  to  his  master;  but,  never- 
theless, bis  acts  may  amount  to  a  conver- 
sion, for  a  person  is  guilty  of  a  conversion 
who  Intermeddles  with  my  property  and  dis- 
poses of  it,  and  It  Is  no  answer  that  he  acted 
under  authority  from  another  who  bad  him- 
self no  authority  to  dispose  of  It'  Le  Blank, 
J.,  bad  held  at  tbe  trial  that  the  defendant 
was  not  liable,  but.  In  banc,  said  that  be 
was  mistaken.  For  further  reference  to  tbe 
English  decisions  as  to  what  constitutes  con- 
version, see  Bac.  Abr.  tit  Trover,'  subd.  B. 
Tbe  cases  above  cited  may  not  go  quite  to 
tbe  length  of  the  present  one,  yet  I  can  see 
no  difference  In  principle.  Tbe  plaintiffs  are 
deprived  of  their  property  through  tbe 
wrongful— 1.  e.,  unauthorized— act  of  defend- 
ants. They  converted— 1.  o.,  turned— it  Into 
money,  and  paid  over  tbe  money  to  their 
principal  without  authority.  A  sale  of  an- 
other's property  evidences  conversion,  and  a 
demand  In  those  states  where  it  is  in  general 
necessary  becomes  useless.  So,  by  analogy, 
would  be  any  other  voluntary  act  which 
changed  its  character  and  placed  it  beyond 
tbe  reach  of  the  owner.  It  is  not  necessary 
that  he  use  tbe  proceeds  of  the  conversion 
for  bis  own  benefit.  In  all  these  cases  the 
defendants  complain  of  tbe  hardship  of  be- 
ing held  for  a  wrong,  when  no  wrong  was 
Intended.  It  may  seem  hard;  but  it  Is  no 
harder  than  for  the  plaintiffs,  without  fault 
on  their  part,  to  lose  their  property.  And, 
besides,  tbe  defendants,  without  designing  to 
Injure  tbe  plaintiffs,  were,  as  well  as  their 
principal,  guilty  of  neglect.  No  one  should 
buy  property  without  good  reason  to  be- 
lieve that  tbe  seller  has  a  right  to  sell  it 
The  loose  habit  that  prevails  of  buying 
everything  that  Is  offered  is  but  a  bounty  to 
theft  If  thieves  found  purchasers  less  eag- 
er for  cheap  bargains,  though  from  total 
strangers,  they  would  find  It  less  easy  to  fol- 


low their  vocation.  Public  policy,  as  well 
as  private  right  demands  that  the  settled 
rule  that  no  title  can  pass  through  a  thief 
should  not  be  relaxed,  and  those  who  buy  it 
of  him  should  be  compelled  to  give  up  tbe 
property,  unless  they  have  converted  it 
when  they  should  be  held  for  its  value. 
Factors  and  agents,  also,  should  be  held  to 
the  same  accountability.  It  is  their  duty  to 
know  for  .whom  they  act,  and  whether  they 
can  be  saved  harmless  If  their  action  shall 
amount  to  a  conversion  of  another's  prop- 
erty. Every  exoneration  from  responsibility 
in  the  premises  but  facilitates  the  enjoyment 
of  the  fruits  of  larceny,  and  the  hardship  one 
suffers  in  a  case  like  that  under  consldenC- 
tion  is  but  one  of  the  everyday  fruits  of  a 
want  of  proper  caution  In  business.  This 
doctrine  of  conversion  should  not  however, 
be  carried  too  far.  It  is  not  the  fact  that 
one  takes  possession  merely  of  property  as  a 
depositary  or  common  carrier  that  should 
charge  him,  but  some  action  by  which  it'  is 
converted  into  something  else,  as  Into  money 
or  other  property,  either  by  sale,  exchange, 
or  collection,  or  some  other  Intermeddling  in- 
consistent with  the  owner's  right  should  be 
found,  In  order  to  make  the  person  responsi- 
ble who  has  obtained  innocent  possession." 

This  case  was  followed  and  approved  In 
Williams  v.  Wall,  CO  Mo.,  loc.  cit  322,  and 
it  was  said,  by  way  of  supplement  thereto: 
"And  authorities  are  not  wanting  *  •  • 
that  the  same  liability  attaches  to  an  unau- 
thorized act  whether  tbe  actor  was  con- 
scious of  tbe  wrong  he  was  committing  or 
not"  In  Dusky  v.  Budder,  80  Mo.,  loc.  cit 
40T,  Koch  V.  Branch  and  Williams  v.  Wall, 
supra,  were  expressly  followed,  and  it  was 
said:  "The  controlling  question  in  this  rec- 
ord is  whether  a  conversion  of  plaintiff's 
sheep,  or  tbelr  wool,  or  the  proceeds  of  either, 
took  place  as  charged  in  the  complaint  If 
the  evidence  establishes  that  a  conversion  of 
plaintiff's  property  occurred  in  either  of  these 
ways,  and  that  the  defendant  In  any  manner 
aided  in  such  conversion,  the  law  holds  him 
responsible  therefor.  True,  a  mere  bailee^ 
whether  common  carrier  or  otherwise,  may 
receive  property  from  one  not  rightfully  en- 
titled to  the  possession,  and  may  deliver  It 
In  pursuance  of  the  bailment  If  this  Is  done 
Itefore  notice  of  the  rights  of  the  real  owner. 
After  such  notice  be  acts  at  his  peril.  Cool- 
ley,  Torts,  466.  And  tbe  evidence  tends  to 
show  notice  to  the  defendant  and  a  conver- 
sion by  him  of  tbe  property  of  the  plaintiff 
and  of  its  proceeds.  Any  wrongful  act  which 
negatives  or  is  inconsistent  with  the  plain- 
tiff's right  is  per  se  a  conversion."  Koch  v. 
Branch,  supra,  has  also  been  approved  in  tbe 
following  other  cases:  Bank  v.  Morris,  44 
Mo.,  loc.  cit  266;  Ess  t.  Griffith,  128  Mo., 
loc.  cit  62,  30  S.  W.  343. 

In  Ess  V.  Orifflth,  supra,  tbe  rule  was 
thus  stated  by  Macfarlane,  J.:  "All  persons 
who  jointly  commit  a  trespass  are  Jointly 
liable  for  the  consequences.    The  purchaser. 
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wltb  knowledge  of  the  conversiou.  Is  Jointly 
liable  with  the  wrongful  seller.  The  trans- 
action is  a  Joint  conversion,  and  creates  but 
one  cause  of  action.  Smith  v.  Brlggs,  64  Wis. 
487,  26  N.  W.  55&  An  agent  who  for  his 
principal  wrongfully  takes  or  detains  or  sells 
the  goods  of  another  is  personally  liable  in 
an  acti<Hi  of  replevin,  trover,  or  other  action 
for  the  tort,  even  though  he  acted  In  good 
faith,  supposing  the  goods  to  be  his  prin- 
cipal's, and  although  he  has  delivered  the, 
property  to  his  principal.  Mechem,  Ag.  { 
574.  That  the  principal  is  liable  for  the 
torts  of  his  agent  while  acting  within  the 
scope  of  his  agency  cannot  be  questioned. 
It  does  not  matter  that  the  parties  acted  In 
good  faith  and  believed  they  had  the  right 
to  take  and  dispose  of  the  property.  It  may 
seem  to  be  hard  to  be  held  for  a  wrong,  when 
no  wrong  was  intended;  but  It  Is  no  harder 
than  for  the  plaintiff,  without  fault  on  his 
part,  to  lose  his  property."  To  which  con- 
siderations it  may  be  added  that  it  is  no 
greater  hardship  on  the  agent,  who  has  as- 
sisted in  the  conversion,  to  be  held  liable  to 
the  owner,  than  it  is  to  the  purchaser  to  have 
to  give  up  the  property  to  the  true  owner 
after  he  has  paid  bis  money  for  It.  Auction- 
eers and  brokers,  who  in  the  regular  course 
of  business  received  and  sold  stolen  goods 
from  the  person  in  possession,  without  notice 
and  in  good  faith,  have  been  held  liable  In 
conversicm  by  the  true  owner.  26  Am.  & 
Eng.  Enc.  Law  (1st  Ed.)  p.  720,  and  cases 
dted  in  notes.  Following  these  precedents, 
it  must  be  adjudged  that  the  second  Instruc- 
tion given  for  the  plaintiff  is  not  erroneous. 
For  the  same  reasons,  the  third  instruction 
given  fpr  the  plaintiff,  holding  the  auctioneer 
liable,  although  be  acted  innocently  and  with- 
out notice,  must  be  adjudged  proper.  True, 
the  goods  were  not  stolen  goods;  but  they 
were  in  custodla  legis,  as  to  Mrs.  Smith  and 
Mrs.  Mohr,  and  it  was  a  fraud  for  Mrs. 
Smith  to  sell  them,  and  therefore  the  same 
principle  applies  as  In  case  of  assisting  In  the 
sale  of  stolen  goods.  The  Judgment  of  the 
circuit  court  is  affirmed.    All  concur. 


PAQUIN  et  al.  v.  MILMEBN. ' 

(Supreme  Court  of  Missouri,  Division  No.  2. 
May  21,  1901.) 

BQUITT-CANCELLATION    OF    NOTES— FRAUD- 
ELECTION  OF  RBMBDIES— FAILURE  TO 
PLACE  IN  STATU  QUO. 

1.  Plaintiffs  executed  to  defendant  three 
notes,  payable  in  one,  two,  and  three  years,  re- 
spectively, as  a  part  of  the  coDsideratlon  paid 
(or  the  dissolution  of  a  partnership.  An  action 
on  the  first  note,  when  due,  was  brought  against 
the  plaintiffs,  and,  one  week  before  the  trial, 

Slaintiffs  discovered  fraud  on  the  part  of  the 
efendant  in  the  coatract  of  dissolution,  and 
immediately  brought  this  suit  for  an  account- 
insr  and  the  canrellation  of  the  three  notes. 
Beld,  that  plalntifPs  election  to  rescind  the  con- 
tract -was  within  a  reasonable  time  after  the 
discovery   of  the   fraud,   aad  hence  plaintiffs 

'  Fir  separate  opinion,  see  (S  S.  W.  1092. 
«3  S.W.— 27 


were  not  remitted  to  an  action  for  damages,  the 
suit  to  rescind  not  being  barred  by  delay. 

2.  Where,  in  an  action  against  the  maker  of 
a  note  given  as  consideration  for  a  partnership 
dissolution,  a  breach  of  the  contract  of  dissolu- 
tion after  its  execution  was  alleged  in  defense, 
and  a  counterclaim  pleaded,  such  defense  did 
not  constitute  a  waiver  of  the  maker's  right  to 
rescind  the  contract  for  the  payee's  fraud,  ex- 
isting before  the  contract  of  dissolution  was  ex- 
ecuted, but  not  discovered  until  after  the  serv- 
ice of  the  answer  in  the  action  on  the  note. 

8.  A  partnership  engaged  in  the  manufacture 
of  anti-toxine  for  tuberculosis,  and  the  conduct- 
ing of  experiments  therefor,  was  dissolved; 
the  withdrawing  partner  agreeing  not  to  engage 
in  the  same  business  or  experiments  for  a 
year  thereafter,  and  receiving  notes  as  part 
of  the  consideration  for  his  interest  in  the  firm. 
In  a  suit  to  cancel  the  notes,  and  for  an  ac- 
counting, for  the  fraud  of  the  withdrawing 
partner  in  having  experimented  for  the  discov- 
ery of  such  anti-toxine,  made  during  the  year 
.after  the  dissolution,  a  decree  canceling  the 
notes  was  entered.  Held,  that  such  decree  was 
not  erroneous  as  not  rescinding  the  contract 
in  toto,  and  restoring  defendant  to  the  status 
quo  existing  when  the  contract  was  made,  as 
such  rescission  and  restoration  were  rendered 
impossible  by  the  nature  of  the  circumstances 
and  defendant's  fraud. 

Appeal  from  St  Louis  circuit  cooit;  Ja- 
cob Klein,  Judge. 

Suit  by  Paul  Paguin  and  others  against 
John  T.  Mllliken.  From  a  decree  in  favor 
of  complainants,  defendant  appeals.  Af- 
firmed. 

This  Is  a  suit  in  equity  for  the  cancella- 
tion of  three  certain  notes  executed  by  Paul 
Paquin  and  Robert  L.  Owen  to  defendant, 
Mllliken.  The  original  petition  was  filed  Ju- 
ly 1,  1897,  and  a  temporary  injunction  grant- 
ed. On  July  6,  1897,  the  temporary  injunc- 
tion was  continued  in  force.  The  cause  was 
heard  upon  an  amended  petition  filed  Decem- 
ber 20,  1897,  at  which  time  the  Paul  Paquin 
Laboratories  Ciompany,  a  corporation,  was 
added  as  a  party  plaintiff.  The  petition, 
though  lengthy,  sets  forth  the  facts  upon 
which  plaintiffs  sought  relief;  and  Its  re- 
production will  obviate  any  other  statement 
of  the  case  on  the  part  of  plaintiffs.  It  is  in 
these  words: 

"By  leave  of  court,  the  plaintiffs  file  their 
amended  petition,  and  state  that  heretofore, 
to  wit,  on  -the  81st  day  of  January,  1895, 
the  defendant  and  the  plaintiff  Paul  Paquin 
entered  Into  the  following  agreentent  of 
partnership,  to  wit:  ■ 

"  These  articles  of  co-partnership,  made 
and  entered  into  this  thirty-first  day  of  Jan- 
uary, 1895,  by  and  between  Paul  Paquin, 
of  the  city  of  St.  Louis  and  state  of  Mis- 
souri, of  the  one  part,  and  John  T.  Mllliken, 
of  the  same  place,  of  the  other  part,  wlt- 
nessetb:  First.  The  said  parties  hereby 
form  a  co-partnership,  which  shall  continue 
from  the  day  of  the  date  hereof  until  dis- 
solved by  mutual  consent  Second.  The  said 
co-partnership  is  formed  for  the  purpose  of 
manufacturing  and  selling  serum  for  the  cure 
of  tuberculosis,  according  to  the  formula 
and  discovery  of  the  said  Paquin,  and  ac- 
cording to  any  Improvements  that  he  may 
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hereafter  make  or  discover  In  connection 
therewith.  Third.  The  said  Paqnin  contrib- 
utes, as  his  portion  of  the  capital  of  said 
co-partnership,  his  said  discovery  and  forma* 
la  for  the  manufacture  of  serum  for  the  pur- 
pose aforesaid,  and  any  improTement  or  hn- 
provements  that  he  may  hereafter  make  or 
add  thereto.  Fourth.  The  said  Milllken,  on 
his  part,  contributes  the  amount  of  ten  thou- 
sand dollars  ($10,000),  cash  money,  to  said 
co-partnerahlp,  as  his  share  of  th«  capital 
thereof.  Fifth.  The  said  Paqnln  ii^  to  reduce 
his  formula,  and  the  method  of  preparing 
serum  for  the  cure  of  tuberculosis  according 
to  said  formula  and  his  said  discovery,  to 
writing;  and  the  said  writing,  it  is  agreM 
by  the  parties  hereto,  shall  be  placed  in  a 
box,  to  be  rented  for  that  purpose,  of  the 
Missouri  Safe-Deposit  Company,  In  the  city. 
of  St  Louis,  to  which  box.  each  of  the  par- 
ties hereto  shall  have  one  key,  and  to  which 
box  either,  during  their  Joint  lives  and  the 
continuance  of  this  co-partnership,  shall  have 
access,  but  only  In  the  company  of  the  oth- 
er. Sixth.  The  said  Paquin  shall  devote  all 
the  time  necessary  to  the  manufacture  and 
preparation  of  the  said  serum,  in  quantities 
as  required,  or  shall  superintend  its  prepara- 
tion and  manufacture,  and,  with  the  said 
Milliken,  devote  sufficient  time  towards  bring- 
ing about  the  sale  thereof  as  a  commercial 
article.  The  said  Paquin  shall  have  charge 
of  the  laboratory  work,  and  of  the  experi- 
mental work,  either  by  himself  or  through 
assistants  whose  work  he  shall  superintend. 
Seventh.  The  first  ten  thousand  dollars  ($10,- 
000)  of  profit  realized  by  the  co-partnership 
shall  belong  to  and  be  paid  over  to  aaid 
Paquin.  Thereafter  all  profits  that  may  be 
realized  shall  be  divided  in  the  proportion  of 
four-fifths  (%)  to  said  Paquin,  and  one- 
fifth  QAi)  to  said  MlUlken.  Bighth.  Losses, 
If  any.  In  the  said  co-partnership  business, 
shall  be  divided  and  borne  in  the  proportion 
aforesaid.  Ninth.  Gorrect  books  of  account 
shall  be  kept,  correctly  recording  all  co-part- 
nership transactions,  setting  forth  correctly 
all  the  moneys  received  and  paid  out  by  the 
said  co-partnership,  and  said  books  shall  at 
all  times  be  open  to  the  Inspection  of  either 
partner.  In  witness  whereof,  the  said  par- 
ties have  hereunto  set  th^r  hands  to  du- 
plicate copies  hereof,  at  the  city  of  St.  Louis, 
the  day  and  year  first  aforesaid.  Paul  Pa- 
quin.   John  T.  MUUken.' 

"That  afterwards,  to  wit,  on  the  27th  day 
of  March,  1895,  the  said  contract  was  modi- 
fied by  the  parties  thereto  as  follows,  to  wit: 

"  'By  mutual  consent,  and  for  a  valuable 
consideration,  the  foregoing  agreement  has 
been,  and  hereby  Is,  modified  so  as  to  give 
the  said  John  T.  Milllken  a  two-fifths  (%) 
interest  in  the  profits.  Instead  of  a  one-fifth 
(%)  interest,  as  stated  in  paragraph  7;  and 
said  Milllken  shall  take  an  active  part  in  the 
prosecution  of  the  co-partnership  business. 
St  Louis,  March  27th,  1896.  Paul  Paquin, 
M.  D.    Jolm  T.  Milliken.' 


"That  afterwards,  to  wit  on  the  10th  day 
of  June,  1895,  the  said  contract  was  further 
modified  by  the  parties  thereto  as  follows,  to 
wit: 

"  'By  mutual  agreement  and  in  cbnsidera- 
tlon  of  an  additional  sum  of  five  thousand 
($6,000)  dollars  invested  in  said  co-partner- 
ship business  by  John  T.  Milliken,  he  is 
henceforth  an  .equal  partner  with  the  said 
PanI  Paquin,  and  entitled  to  an  equal  one- 
half  of  the  profits,  and  shall  act  as,  and  be, 
the  business  manager  of  the  said  co-partner- 
ship's affairs.  St.  Ix>uis,  Mo.,  June  10th, 
1895.  Paul  Paquin,  M.  D.  John  T.  MlUl- 
ken.' 

"That  under  the  said  contract  and  the 
modifications  thereof,  the  operations  of  the 
said  partnership,  thereby  created,  w»e  car- 
ried on  until  the  7th  day  of  November,  1896, 
when  the  said  partnership  was  dissolved, 
and  the  interest  of  the  said  defendant  there- 
in transferred  to  the  plaintiff,  Paul  Paquin, 
by  means  and  by  virtue  of  the  following 
agreement  then  and  there  altered  into  by 
the  said  parties,  to  wit: 

"  "This  agreement  made  by  and  between 
John  T.  Milllken,  party  of  the  first  part,  and 
Panl  Paquin,  party  of  the  second  part  both 
of  the  city  of  St  Louis,  Mo.,  wltnesseth: 
That  the  party  of  the  second  part  for  and 
in  consideration  of  the  covenants  and  agree- 
ments hereinafter  set  forth,  to  be  kept  and 
performed  by  the  party  of  the  first  part  to 
and  with  the  party  of  the  second  part,  and 
of  the  sale  and  transfer  hereinafter  men- 
tioned, has  paid  to  the  party  of  the  first 
part  the  sum  of  twenty-two  thousand  seven 
hundred  and  fifty  dollars  ($22,750.00),  the  re- 
ceipt whereof  Is  hereby  acknowledged.  And 
the  party  of  the  first  port,  in  consideration 
thereof,  agrees  to  make,  and  hereby  does 
make,  the  covenants  and  agreements  herein- 
after set  forth,  to  and  with  the  party  of  the 
second  part,  and  the  sale  and  transfer  fol- 
lowing: That  is  to  say,  the  party  of  the 
first  part  hereby  bargains,  grants,  sells,  trans- 
fers, and  sets  over  unto  the  party  of  the  sec- 
ond part  all  of  his  right  title,  and  Interest  of 
every  kind  and  character  In  the  firm  of  John 
T.  Milllken  &  Co.,  including  the  formula  and 
process  of  manufacturing  and  preparing  anti- 
tubercule  serum  under  said  formula  and  pro- 
cess, and  sabsequent  Improvements,  the  same 
being  the  formula  of  Doctor  Paul  Paquin, 
together  with  the  assets,  credits,  and  effects 
of  said  firm,  consisting  of  cash  in  bank,  the 
eighteen  horses  immunized  and  now  in  the 
stable  of  the  sanitarium  owned  by  the  firm 
on  Grand  avenue.  In  the  dty  of  St  Louis, 
together  with  the  sanitarium,  the  lease  there- 
of, the  furniture,  fixtures,  and  carpets,  the 
laboratory  thereof  and  its  contents,  and  the 
typewriters,  desks,  safe,  furniture,  and  ap- 
pliances, as  well  as  open  accounts,  credits, 
effects,  books,  letters,  correspondence,  ad- 
vertisements, stationoy,  and  literature  of 
every  name  or  nature,  kind,  character,  or 
description.  Including  the  iMoks  oC  clippings. 


Digitized  by 


Google 


Uo.) 


PAQUIN  V.  MILIilKEN. 


419 


and  papers,  medical  journals,  contractB,  let- 
ter  books,  letter  files,  testimonials,  certifi- 
cates of  eyery  kind  or  character,  and  address 
books  of  said  firm;  in  short,  all  and  singular 
the  proi>erty,  assets,  credits,  and  ^ects,  in- 
cluding the  good  will  of  the  firm  of  John  T. 
Mllliken  &  Co.,  of  every  kind  or  dharaeter, 
so  that  the  said  party  of  the  second  part 
sihall  have,  hold,  and  possess  the  same^  free 
and  cl«ur  from  all  claims  of  the  party  ot  the 
first  part,  or  of  any  other  person  or  corpora- 
tion -BrhomsoeTer.  The  party  of  the  first 
part,  for  himself,  his  heirs,  successors,  and 
assigns,  for  the  consideration  aforesaid,  here- 
by covenants  and  agrees  to  and  with  the 
party  of  the  second  part  as  follows,  to  wit: 
(1)  The  party  of  the  first  part  covenants  and 
agi'ees  to  and  with  the  party  of  the  second 
part,  his  heirs,  successors,  and  assigns,  that 
no  claim  of  any  kind  or  character,  by  any 
person  or  corporation  whomsoever,  shall  be 
made  against  the  property  of  said  firm,  the 
partnership  assets,  or  the  formula  of  said 
firm,  or  the  business  thereof.  (2)  The  party 
of  the  first  part  covenants  and  agrees  to  and 
with  the  party  of  the  second  part,  his  betra, 
sncceflsors,  and  assigns,  for  the  considera- 
tion aforesaid,  forever,  not  to  engage  him- 
self, either  directly  or  Indirectly,  in  the  man- 
ufacture, preparation,  distribution,  or  sale  of 
■erum,  in  any  way,  mode,  or  manner,  tor  the 
treatment  of  tuberculosis,  or  pulmonary  con- 
sumption, under  the  Paquln  formula;  and 
further  covenants  and  agrees,  for  the  consid- 
eration aforesaid,  to  and  with  the  party  of 
the  second  part,  that  be  will  not  use,  forever, 
directly  or  indirectly,  the  Paquin  name  in 
connection  with  the  manufacture,  prepara- 
tion, distribution,  or  sale  of  any  kind  of 
serum,  in  any  way,  mode,  or  manner,  for  the 
treatment  of  tuberculosis,  or  pulmonary  con- 
sumption, or  for  any  other  disease;  and  the 
party  of  the  first  part,  for  the  consideration 
aforesaid,  hereby  covenants  and  agrees  to 
and  with  the  party  of  the  second  part,  that 
he  wUI  never  use,  in  the  prosecution  and  car- 
rying on  of  the  business  of  manufactDring, 
preparing,  distributing,  or  selling  any  kind 
of  serum.  In  any  mode  or  manner,  for  the 
treatment  of  tuberculosis,  or  pulmonary  con- 
sumption, the  name  or  designation  of  "Anti- 
Tubercule  Serum."  (3)  For  the  consideration 
aforesaid,  the  party  of  the  first  part  hereby 
covenants  and  agrees  to  and  with  the  party 
of  the  second  part,  his  heirs,  successors,  and 
assigns,  for  a  period  of  one  year  next  after 
the  date  of  this  agreement  and  contract,  that 
he  win  not  engage  in  the  United  States  In 
the  manufacture,  preparation,  distribution, 
or  sale  of  any  kind  of  serum.  In  any  way, 
mode,  or  manner,  for  the  treatment  of  tu- 
berculosis, or  pulmonary  consumption,  (4) 
The  party  of  the  first  part  for  the  considera- 
tion aforesaid,  further  covenants  and  agrees 
to  and  with  the  party  of  the  second  part,  his 
heirs,  raccessors,  and  assigns,  and  binds 
himself,  that  for  the  period  of  one  year  from 
tkt  date  ot  this  agreement  and  contzact  h* 


will  remain  out  of  the  buaiuess  of  manufaoi 
taring,  preparing,  selling,  or  distributing  any 
lEiiid  of  serum,  substance,  or  fiuld  or  for  the 
treatment  of  tul>erculofiis,  or  pulmonary  con- 
sumption, and  during  that  time.  In  said  coun- 
try, wlU  not  make  himself,  or  through  any 
person  or  corporation,  any  researches,  stud- 
ies, or  experiments,  of  any  kind  or  characteri 
aiding  or  encouraging  the  same,  or  in  con- 
nection therewith;  and  the  party  of  the  first 
part  further  covenants  and  agrees,  tox  the 
consideration  afof esaid,  to  and  with  the  party 
of  the  secoud  part,  his  heirs,  successors,  and 
assigns,  and  binds  himself,  for  the  period  of 
one  year.  In  the  United  States,  from  the  date 
of  this  contract  or  agreement,  not  to  offer 
or  furnish  himself,  or  through  any  other 
agency,  or  in  any  manner  or  form,  financial 
aid  or  business  encouragement  or  assiatance^ 
directly  or  indirectly,  to  any  person  or  coar- 
poratlon  to  do  the  same.  (5)  For  the  consid- 
eration aforesaid,  the  par^  of  the  first  part 
hereby  covenants  and  agrees  to  and  with 
the  party  of  the  second  part,  bis  heirs,  suc- 
cessors, and  assigns,  that  he  wlU  not  dlscloae 
to  any  person  or  corporation  whomsoever, 
all  or  any  part,  portion,  or  iwxticular  of  the 
contents.  Ingredients,  and  eonstitnent  ele- 
ments of  the  Paquin  "Anti-Tubercule  Serum" 
formula ;  and  the  party  of  the  first  part,  f w 
the  consideration  aforesaid,  further  cove- 
nants and  agrees,  to  and  with  the  party  of 
the  second  i>art  that  the  original  copy  of 
said  formula,  intrusted  to  him  by  the  party 
of  the  second  part,  and  which  is  now  d^v- 
ered  by  him  to  the  party  of  the  second  part, 
Is  the  onl}'  copy  hereof  in  bis  possessiou  <» 
custody,  or  imder  his  control,  directly  or  in- 
directly; and,  for  the  consideration  afore- 
said, the  party  of  the  first  part  further  cove- 
nants and  agrees  to  and  with  the  party  of 
the  second  part,  his  heirs,  successors,  and  as- 
signsj  that  all  and  every  copy  of  all  or  any 
part,  portion,  or  particular  of  the  same,  by 
him  or  any  other  person  whonuoever  madev' 
which  is  now  in  the  possession  of  the  party 
of  the  first  part,  or  under  his  control  in  the 
possession  of  any  other  person  whomsoevo', 
shall  be,  and  is  now,  delivered  unto  the  party 
of  the  second  part.  Second.  The  two  parties 
to  this  agreement  and  contract  hereby  dis- 
solve by  consent  the  firm  between  Paquin 
and  Milllken,  known  as  John  T.  Milllken  & 
Co.,  heretofore  established  under  and  in  pur- 
suance of  a  certain  contract  made  and  en- 
tered into  by  and  between  the  parties  to  thi& 
agreement  and  contract,  and  dated  on  the 
thirty-first  day  of  January,  1895,  and  addi- 
tions thereto.  In  witness  whereof,  the  par> 
ties  hereto  have  hereunto  set  their  hands 
and  seals  in  duplicate  this  November  7th, 
1895.  John  T.  MUllkeo.  [SeaL]  Paul  Pa 
qnln.    [Seal.]' 

"  'State  of  Missouri,  Olty  of  St  Louis— ss.: 
Personally  appeared  before  me,  the  under- 
signed, notary  public  within  and  for  the  dty 
and  state  aforesaid,  John  T.  MilUken  and 
Pftnl  Paq^iin,  to  me  known  ta  be  the  parties 
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ci«Mribed  In,  and  who  executed,  tbe  foregoing 
inatrument  of  writing,  and  acknowledged  the 
same  to  be  their  free  and  voluntary  act  and 
deed.  In  witness  whereof,  I  have  hereunto 
set  my  hand  and  official  seal  this  November 
ttb,  1886.  Geo.  W.  Wadlow,  Notary  Public. 
(My  conuuiaslon  expires  on  the  10th  day  of 
October,  1899.)' 

"That,  prior  to  the  execution  of  said  con- 
tract of  dissolution  and  sale  aforesaid,  the 
plalntltt  Robert  L.  Owen  was  made  aware  of 
the  Intent  of  said  defendant  and  said  plain- 
tiff Paul  Paquln  to  terminate  their  said  cou- 
ti-act,  and  was  made  acquainted  with  tbe 
proposed  terms  of  said  agreement  of  sale 
and  dissolution,  which,  as  communicated  to 
said  plaintiff  Owen,  was  the  same  as  after- 
wards were  embodied  and  set  forth  in  the 
said  agreement  That  upon  the  faith  of  the 
proposed  execution  of  said  agreement,  and 
the  covenants  of  said  defendant  to  be  ex- 
pressed therein,  the  said  plaintiff  Owen,  as 
defendant  then  and  there  well  knew,  ar- 
ranged with  said  plaintiff  Paquln  to  become 
Interested  with  him  in  the  business  to  be 
acquired  by  said  Paquln  by  virtue  of  said 
agreement  That  accordingly,  as  said  de- 
fendant then  and  there  well  knew,  upon  the 
execution  of  said  agreement,  said  plaintiff 
Owen  advanced  for  the  account  of  plaintiff 
Paquln,  and  caused  to  be  paid  to  the  said 
defendant,  the  sum  of  fifteen  thousand  dol- 
lars ($15,000),  the  whole  of  the  cash  portion 
of  the  consideration  of  twenty-two  thousand 
seven  hundred  and  fifty  ($22,750)  dollars, 
and,  together  with  said  plaintiff  Paquln, 
made  and  delivered  to  said  defendant  as  the 
balance  of  the  said  consideration,  three  ne- 
gotiable promissory  notes,  all  bearing  even 
date  with  said  last-named  agreement,  each 
for  the  sum  of  twenty-five  hundred  dollars, 
and  respectively  payable  to  the  order  of  said 
defendant  In  one,  two,  and  three  years  .from 
date.  That  the  principal  and  controlling 
feature  of  the  business  conducted  by  said  de- 
fendant and  said  plaintiff  Paquln,  under 
their  agreement  of  partnership  first  herein 
set  forth,  was  the  manufacture  and  sale  of 
Antl-Tubercnle  Serum;  and  the  main  con- 
sideration moving  the  said  plaintiff  Paquln 
to  execute  said  agreement  of  dissolution  and 
sale,  leaving  the  said  plaintiff  Owen  to  ad- 
vance said  money  as  aforesaid,  and  leaving 
the  said  plaintiffs  to  make  the  said  notes, 
was  the  covenants  and  undertakings  of  said 
defendant  expressed  In  said  agreement  and 
upon  which  they  placed  full  faith  and  reli- 
ance. That  on  the  said  7th  day  of  Novem- 
ber, 1895,  after  the  execution  and  delivery 
of  said  contract  of  sale  from  said  defendant 
to  Paquln,  the  plaintiff  Paquln,  by  agreement 
In  writing  of  that  date,  sold  and  delivered, 
upon  good  and  valuable  considerations  there- 
in expressed,  to  the  said  plaintiff  Owen,  a 
one-half  interest  in  and  to  the  processes  and 
formulas  mentioned  in,  referred  to,  and 
transferred  by  the  agreements  between  said 
defendant  and  the  said  plaintiff  Paquin  here- 


inbefore set  forth.  That  after  said  7tt  day 
of  November,  1895,  and  after  the  transfer 
last  recited  from  tbe  plaintiff  Paquin  to  the 
plaintiff  Owen,  the  said  plamtlff  Paquln  and 
said  Owen  continued  the  business  of  manu- 
facturing, producing,  and  selling  Anti-Tuber- 
cule  Serum,  and  employed  therein  the  prop- 
erty acquired  imder  the  said  contract  of 
dissolution  by  plaintiff  Paquin  from  said  de- 
fendant That  the  said  business  was  car- 
ried on  under  the  name  of  the  Paul  Paquin 
Laboratories,  and  was  continued  down  to 
about  the  1st  day  of  March,  1886.  That  on 
or  about  the  1st  day  of  March,  1896,  tbe 
said  plaintiffs  Paquin  and  Owen,  for  the  pur- 
pose of  further  maintaining  and  carrying  on 
the  business  of  manufacturing,  producing, 
and  selling  Antl-Tubercule  Serum,  and  for 
the  purpose  of  further  enjoying  the  process- 
es, formulas,  and  so  forth,  acquired  from 
said  defendant  and  relying  upon  and  hav- 
ing full  faith  in  tbe  covenants,  stipulations, 
and  assurances  of  tbe  said  defendant  in  said 
agreement  expressed  as  aforesaid,  caused  a 
coriK>ration  to  be  created  and  organized  un- 
der tbe  laws  of  this  state,  with  a  capital 
stock  of  ten  thousand  ($10,000)  dollars,  di- 
vided Into  one  hundred  (100)  shares  of  the 
par  value  of  one  hundred  ($100)  dollars  each, 
and  entitled  the  Paul  Paquin  Laboratories 
Company,  which  is  tbe  corporation  now  a 
party  plaintiff  to  this  suit.  That,  of  the  said 
capital  stock,  said  plaintiffs  became  sub- 
scribers to  and  were  the  owners  of  ninety- 
seven  (97)  shares,  and  are  now,  and  have 
been  since  the  organization  of  said  corpora- 
tion, in  control,  ownership,  and  management 
of  the  said  corporation.  That  on  or  about 
the  iOth  day  of  March,  tbe  said  plaintiffs 
Paquln  and  Owen  transferred  and  assigned 
unto  said  corporation  plaintiff  the  property 
acquired  under  the  said  contract  between  the 
defendant  and  said  plaintiff  Paul  Paquln,  of 
date  November  7,  1805;  and  the  said  plain- 
tiffs Paquin  and  Owen,  as  stockholders  and 
ofiicers,  are  not  only  in  control  of  the  said 
corporation,  but  they  constitute  it,  and  own 
its  properties,  assets,  and  effects.  That  nei- 
ther before  nor  at  the  time  of  the  execution 
of  said  contract  of  sale  from  said  defendant 
to  plaintiff  Paquin  did  either  the  said  plain- 
tiff Paquln  or  the  said  plaintiff  Owen  have 
any  knowledge  or  information  in  regard  to 
the  contract  between  the  defendant  and  O. 
C.  Orandall,  of  date  November  4,  1895,  and 
hereinafter  set  forth.  That  none  of  the  per- 
sons who  became  stockholders  In  the  said 
corporation,  at  the  time  when  said  corpora- 
tion was  organized,  bad  any  knowledge  that 
such  contract  had  been  executed  between  the 
defendant  and  said  Crandall,  and  that  nei- 
ther of  said  persons  received  any  such  infor- 
mation until  about  the  time  hereinafter  In- 
dicated. 

"The  plaintiffs  state  that  one  of  the  said 
notes  given  by  them  to  said  defendant,  to 
wit  that  one  payable  one  year  after  date, 
matured  November  9,  1886;   and  upon  re- 
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fusal  of  plaintiffs  to  pay  the  same,  because 
of  Tlolatlon  by  defendant  of  the  said  agree- 
meut  of  November  7th,  1895,  as  hereinafter 
shown,  suit  upon  the  same  was  brought  by 
defendant  agalust  plaintiffs,  which  Is  now 
pending  In  the  circuit  court  of  St  Louis 
county,  and  set  for  trial  on  the  7th  day  of 
July,  1897.  That  In  their  answer  to  the  ac- 
tion upon  the  said  note  at  the  time  when  It 
was  filed,  being  advised  and  informed  only 
of  breaches  of  said  agreement  of  November 
7,  1895,  by  defendant  after  Its  execution,  the 
plaintiffs  pleaded  failure  of  considerations 
and  a  coimterclaim  for  damage  by  reason  of 
such  breaches.  That  since  the  filing  of  said 
answer,  and  within  the  last  ten  days  of  the 
present  month  of  June,  1897,  prior  to  tliis 
suit,  the  plaintiffs  became  aware,  and  for 
the  first  time  learned,  of  the  frauds  of  said 
defendant  perpetrated  upon  them,  as  herein- 
after stated,  before  the  execution  of  said 
agreement  of  November  7,  1895,  before  the 
payment  of  the  cash  consideration,  and  be- 
fore the  making  of  the  notes  then  made. 
That  shortly  prior  to  the  execution  of  said 
agreement  of  November  7,  1885,  craftily  in- 
tending to  avoid  the  operation  of  said  agree- 
ment when  executed,  and  for  the  purpose  of 
defrauding  plaintiffs,  said  defendant,  with- 
out knowledge  of  plaintiffs,  secretly  entered 
on  the  4th  day  of  November,  1895,  into  the 
following  agreement  with  one  O.  0.  Cran- 
dall.  to  wit: 

"  'This  agreement,  made  and  entered  into 
this  4tb  day  of  November,  1896,  by  and  be- 
tween John  T.  Mllliken,  of  the  one  part,  and 
O.  C.  Grandall,  M.  D.,  of  the  other  part, 
both  of  the  city  of  St.  I»ul8,  Mo.,  witness- 
eth:  That  whereas,  heretofore,  an  agree- 
ment and  understanding  was  had  between 
the  said  parties,  pursuant  to  which  the  said 
parties,  with  the  aid  and  assistance  pecunia- 
rily of  the  said  Mllliken,  has  been  and  still 
Is  prosecuting  exi)erlments  in  Immunizing 
horses  for  the  purpose  of  discovering  an  anti- 
toxine  for  the  treatment  or  cure  of  tubercu- 
losis and  diphtheria  and  other  kindred  dis- 
eases; and  whereas,  the  said  Mllliken  is 
negotiating  with  Taul  Paquln,  M.  D.,  of  the 
dty  of  St  Louis,  tor  the  dissolution  of  a 
co-partnership  now  existing  between  them, 
under  and  by  the  terms  of  which  dissolution 
the  said  Mllliken  is  to  agree  that  tie  will  not 
for  the  period  of  one  year  thereafter  engage 
in  the  business,  directly  or  indirectly,  of  man- 
ufacturing, placing  upon  the  market  or  sell- 
ing any  antl-tubercule  serum,  or  any  other 
specific  for  the  treatment  or  cure  of  tubercu- 
losis, nor  to  give  aid  or  encouragement  to 
any  such  business:  Therefore  it  Is  hereby 
agreed  by  and  between  the  parties  hereto 
that  the  said  Crandall  shall,  during  the 
pertod  of  one  year  next  ensuing  after  the 
consummation  of  the  a^'  oement  between  the 
said  Mllliken  and  the  said  Paquln,  prosecute 
at  his  own  costs  and  expense  the  said  experi- 
ments in  'Which  he  is  now  and  for  some  time 
past  has  been   engaged,   without  any   aid 


whatever  from  the  said  Mllliken;  but  In  con- 
sideration of  the  aid,  assistance,  and  funds 
heretofore  already  furnished  by  the  said  Mll- 
liken, and  which  have  heretofore  already 
materially  aided  the  said  Crandall  in  his 
experiments  and  pursuits,  he  (the  said  Cran- 
dall) does  hereby  covenant  and  agree  thot 
after  the  lapse  of  said  year  the  said  Mllli- 
ken shall  have  a  three-fourths  undivided 
interest  In  any  discovery  which  he  may  make 
in  the  direction  aforesaid,  and  three-fourths 
of  any  profit  which  may  result  therefrom  or 
from  the  sale  thereof.  And  It  is  further  un- 
derstood and  agreed  that  after  the  lapse  of 
said  year.  If  the  said  experiments  shall  re- 
sult In  the  discovery  of  any  formula  or  antl- 
toxlne,  that  the  said  parties  hereto  shall  be 
interested  in  in  the  manner  aforesaid;  that 
la,  three-fourths  to  said  Mllliken,  and  one- 
fourth  to  said  Crandall,  in  any  co-partner- 
ship, corporation,  or  company  that  may  be 
formed  or  organized  to  place  the  same  upon 
the  market,  or  upon  a  commercial  basis.  In 
witness  whereof,  the  said  parties  have  here- 
to set  their  hands  to  duplicate  original  copies 
hereof  the  day  and  year  first  aforesaid. 
[Signed]  John  T.  Mllliken.  [Signed]  O.  a 
Crandall.' 

"That  said  contract  was  designed  by  de- 
fendant so  that  it  might  appear  that  he  in- 
tended to  keep  faith  with  plaintiffs,  while  in 
reality  he  intended  to  violate  his  contract  of 
sale  as  soon  as  it  was  made.  That  even  in 
the  month  of  September,  1896,  without  the 
knowledge  of  the  plaintiff  Paquln,  with  cause, 
for  the  purpose  of  defrauding  him,  and  in 
violation  of  the  said  partnership  agreement 
of  January  31,  1895,  the  said  defendant  had 
already  employed  the  said  Crandall  to  make 
experiments  for  him  (defendant)  in  the  pro- 
duction of  antl-tubereule  serum,  and,  shortly 
prior  to  the  said  dissolution  with  plaintiff 
Paquin,  placed  at  the  disposal  of  said  Cran- 
dall ample  funds  to  carry  on  the  work  called 
for  by  the  said  contract  of  November  4, 
1895,  hereinbefore  last  set  forth,  and  with 
which  such  work  was  thereafter  carried  on, 
and  of  which  facts  and  fraudulent  purposes 
of  defendant  neither  of  the  plaintiffs  had 
knowledge  at  the  time  of  the  execution  of 
the  contract  of  dissolution  and  sale  of  No- 
vember 7,  1895.  That  with  the  funds  thus 
provided  by  defendant  the  said  Crandall,  for 
and  in  behalf  ot  defendant  made  and  con- 
tracted experiments  in  producing  anti-tuber- 
cule  serum,  and  within  the  year  ending  No- 
vember 7,  1890,  at  the  same  instance  and 
for  the  benefit  of  said  defendant,  did  produce, 
use,  and  employ,  as  an  agency  in  the  treat- 
ment of  tuberculosis,  anti-tubercnle  serum. 
That  after  the  execution  of  said  contract 
of  November  7,  1895,  the  said  defendant  al- 
though he  had  covenanted  and  agreed  with 
said  plaintiff  Paquin.  his  heirs,  successors, 
and  assigns,  not  to  engage  himself,  either 
directly  or  buiirectly.  In  the  manufacture, 
preparation,  distribution,  or  sale  of  senin-.  in 
any  way,  mode,  or  manner,  for  the  treatment 
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of  tuberculosis,  ar  pulmonary  consumption, 
under  the  Paquln  formula;  that  be  would 
not  use,  in  tlie  prosecution  and  carrying  on 
of  tlie  business  of  manufacture,  preparing, 
oistrlbating,  or  selling  any  kind  of  serum. 
In  any  mode  or  manner,  for  the  treatment  of 
tuberculosis  or  pulmonary  consumption,  tbe 
name  or  designation  of  'Anti-Tuborcule  Ser 
rum';  that  for  a  period  of  one  year  next 
after  the  date  of  said  agreement  he  would 
not  engage  in  the  United  States  In  the  man- 
ufacture, preparation,  distribution,  or  sale 
of  any  kiiii  of  semni.  lu  any  way,  mode,  or 
manner,  for  the  treatment  of  tuberculosis 
or  pulmonary  consumption;  that  he  bound 
himself  for  the  period  of  one  year  from  tbe 
date  of  said  agreement  to  remain  out  of  the 
bnsbiess  of  manufacturing,  pr^>aring,  sell- 
ing, or  distributing  any  kind  of  serum,  sub- 
stance, or  fluid  for  the  treatment  of  tuber- 
culosis, or  pulmonary  consumption,  and  dur- 
ing that  time,  in  the  United  States,  to  not 
make  himself,  or  through  any  person,  any 
researches,  studies,  or  experiments  of  any 
kind  or  character,  aiding  or  encouraging  the 
same,  or  in  connection  therewith,  and  bound 
himself  during  the  aald  period.  In  the  said 
country,  not  to  offer  or  furnish  hims^,  or 
through  any  other  agency,  or  in  any  manner 
or ,  form,  financial  aid,  business  encourage- 
ment, or  assistance,  directly  or  indirectly,  to 
any  person  to  do  the  same,— yet  he  (the  said 
defendant)  has,  since  the  execution  of  said 
agreement  of  November  7,  1805,  and  within 
the  period  of  one  year  next  thereafter,  In 
the  United  States,  directiy  or  Indirectly, 
through  the  agency  of  others,  and  through 
hl8  own  efforts,  made  and  conducted  re- 
searches, studies,  and  experlmoits  for  the 
production  of  serum  for  the  treatment  of 
pulmonary  consumption,  and  has  offered  to 
tarnish,  and  has  furnished,  to  others,  finan- 
cial aid  and  business  encouragement  in  that 
behalf;  had  endoivored,  within  tbe  said  pe- 
riod, to  employ  those  whom  he  has  himself 
termed  experienced  bacteriologists  to  conduct 
In  the  United  States  the  production  of  antl- 
tubercule  serum  for  the  treatment  of  pul- 
monary consumption,  and  in  that  connection 
had  undoubtedly  used  and  employed  the  term 
and  designation  of  'Anti-l'ul)ercule  Serum'; 
has  persistently  since  the  execution  of  said 
conti-act  of  November  7,  1895,  described  the 
production  of  serum  undo*  the  Paquln  for- 
mula by  plaintiffs,  and  by  the  corporation 
which  they  control  and  conduct,  as  herein- 
before alleged ;  has,  for  the  purpose  of  fraud- 
ulently hindering  and  preventing  the  sale 
of  serum  prepared  by  phtlntlfTs  for  the  treat- 
ment of  pulmonary  consnimption,  falsely  r^>- 
renented  to  others,  and  caused  representation 
of  such  character  to  be  made,  that  the  serum 
made  by  plalntlfFs  under  the  formula  of  Pa- 
quln Is  valueless,  ineificlenl,  and  an  imposi- 
tion upon  physicians  and  patients;  has  by 
his  own  directions  and  efforts,  and  through 
the  efforts  of  others  in  his  behalf,  prevented 
the  sale,  distribution,  and  employment  of  the 


serum  made  by  plaintiffs,  and  in  all  ways 
within  his  power  prevented  plaiatifls  from 
enjoying  and  receiving  the  benefits  of  the 
contracts  hereinbefore  recited  of  November 
7,  1895.  That  aU  of  tbe  said  acts  and  do- 
ings of  the  said  defendant  are  contrary  to 
equity  and  good  conscience,  and  In  violence 
of  the  rights  of  such  plaintiffs.  That  plain- 
tiffs, although  they  have  made  careful  in- 
vestigation since  the  bringing  of  said  suit 
upon  said  notes,  for  the  purpose  of  showing 
actual  damages  under  their  coimtcrclaim, 
have,  from  the  nature  of  tbings,  been  unable 
to  obtain  facts  upon  which  a  money  calcula- 
tion of  loss  to  them  can  be  properly  based. 
That  by  reason  of  such  circumstances,  and 
the  frauds  of  said  defendant,  before  and  aft- 
er the  execution  of  said  contract  of  Novem- 
ber 7,  1896,  the  plaintiffs  have  no  adequate 
remedy  at  law,  and  are  remediless,  save  In 
equity.  Therefore,  the  premises  considered, 
the  plaintiffs  pray  that  the  defendant  may  be 
enjoined  from  the  further  prosecntlon  of 
the  salt  now  pending  in  the  circuit  court  of 
St  Louis  county  between  the  defendant  and 
plaintiffs  upon  the  said  note  for  twenty-flve 
hundred  ($2,S00)  dollars  aforesaid;  that  de- 
foidant  may  be  enjoined  from  selling,  pledg- 
ing, or  otherwise  disposing  of  tbe  remaining 
notes  given  to  him  by  plaintiff,  as  hereinbe- 
fore alleged,  and  that  all  other  notes,  wheth- 
er In  suit  or  otherwise,  may  be  ordered  to  be 
canceled  and  surrendered  to  plaintiffs;  that 
the  contract  of  November  7,  1896,  be  can- 
celed, rescinded,  and  for  naught  held;  that 
an  accounting  be  had  between  the  parties 
in  the  premises,  and  that  such  sum  as  may 
have  been  obtained  from  plaintiffs  by  de- 
fendant, less  such  sum  aa  he  may  be  found 
entitled  to  credit  for,  be  adjudged  to  be  by 
him  refunded  to  plaintiffs;  and  for  all  other 
and  proper  relief." 

Defendant  in  his  answer,  admitted  the 
partnership  contract  of  January  81,  1895, 
and  the  modifications  of  March  27,  1805,  and 
of  June  10,  1895,  as  pleaded  in  the  petition. 
Admits  that  operations  were  carried  on  un- 
der said  agreements  until  November  7,  1886, 
when  tbe  partnership  was  dissolved,  and 
defendant  sold  his  interest  therein,  as  al- 
leged In  the  petition  and  the  articles  of  disso- 
lution, and  avers  that  he  has  fully  kept  and 
perfoi-med  said  agreement  Says  he  has  no 
knowledge  that,  prior  to  the  dissolution, 
plaintiff  Owen  was  informed  of  the  purpose 
of  Paquln  and  himself  to  dissolve  the  part- 
nership. Denies  that  he  knew  Owen  was 
to  succeed  him  in  the  partnership,  and  de- 
nies Owen  advanced  the  $15,000  to  pay  for 
his  interest,  or  that  he  knew  Owen  advanced 
It  Says  he  has  no  knowledge  BuflScient  to 
form  a  belief  as  to  whether  the  covenants 
and  agreements  between  defendant  and  Pa- 
quln were  the  principal  consideration  for 
Owen's  advancement  of  the  fl5,000,  and  be- 
coming security  on  Paquin's  notes  to  defend- 
ant. Denies  knowledge  as  to  Paquin's  sale 
to  Owen  of  one-half  interest  in  the  basiness 
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formerly  coBduoted  by  Paqula  and  defend- 
ant, and  ot  the  formation  of  the  corporation, 
and  awignmeut  to  It  ^  all  tlie  property,  for- 
uiulius,  .good  wUl>  etc.,  of  said  firm.  Admits 
that  defendant  has  a  suit  pending  In  the  cir- 
cuit court  on  ona  ot  the  promissory  notes  (or 
$2,500  executed  by  Paquin  and  Owen  as 
part  consideraiUpn  for  the  sale  of  defendant's 
sbaie  In  the  partnership.  Pleads  in  defense 
of  his  contract  with  Dr.-  Crandall  that  he 
found  Paquin  was  resorti;ig  to  gu^lc  meth- 
ods to  advertise  hl^seU  and  bis  anti-tuber- 
cule  swum,  greatly  to  "defendant's  mortifi- 
catl(Mi  and  huiuiliatlon":  that  he  formed  his 
partnership  with  Paquin  on  the  representa- 
tion he  was  a  scientist,  but  sooa  d)#coyered 
be  did  not  Jiave  the  apparatus  for  cult^irlng 
bacilli  of  tuberculosis,  and  was  not  following 
aclentlflc  meiuods,  and  that  no  fluid  was 
used  by  Dr.  Paquin  or  the  firm  for  immuniz- 
ing anlpials,  but  Paquin  was  practicing  a 
fraud  upon  the  public.  He  then  charges  Pa- 
quin with  misconduct  and  misappropriation 
of  tbe  firm's  moneys.  Having  lost  confi- 
dence In  Paquin,  in  Septemoer,  1885,  and 
while  the  partnership  was  atlli  in  existence, 
be  employed  Dr.  Crandall  to  make  experi- 
ments for  defendant  to  discover  a .  scientific 
method  of  manufacturing  on  "anti-tubercule 
serum,"  of  which  he  was  fully  informed.  He 
denies  that  during  the  year  following  the 
dissolution  he  engaged,  directly  or  indirect- 
ly. In  experimenting  to  discover  anti-tuber- 
eule  serum,  or  violated  t^e  contract  of  dis- 
solution In  any  manner. 

The  reply  denied  all  new  matter  alleged  In 
the  answer  by  way  of  defense. 

Boyle,  Priest  &  Lehmann  and  Geo.  W. 
Easley,  for  appellant  Chester  H.  Krum, 
for  respondents. 

GANTT,  J.  (after  stating  the  facta). 
1.  WalvlQg  for  the  present  the  existence  or 
nonexistence  of  fr^ud  by  defendant  in  the 
contract  of  dissolution,  and  in  obtaining  the 
contract  ja-lce  of  bis  interest  In  the  co-part- 
nership with  Paquin,  plaintiff  is  met  with 
the  objection  that,  conceding  the  alleged 
fraud,  be  has  not  elected  to  rescind  the  said 
contract  within  a  reasonable  time,  and  there- 
fore he  is  remitted  to  bis  action  tor  dam- 
ages. Unquestionably,  it  is  a  general  rule 
of  law  that  a  party  who  would  rescind  a 
contract  which  has  been  Induced  or  pro- 
cured by  the  fraud  of  the  other  party  there- 
to must, act. prpmptly,  and  make  his  election 
to  rescind.  In  this  case  the  evidence  show- 
ed, and  so  the  trial  court  found,  that  the 
plaintiCCs  (discovered  that  defendant  had  en- 
tered into  the  written  contract  with  Dr. 
Crandall  just  prior  to  the  time  when  the 
cause  on  tbe  note  given  by  them  to  defend- 
ant was  to  be  tried,  and  learned  then,  for 
the  first  time,  that,  at  the  very  time  tbe 
contract  of  dissolution  was  entered  into,  de- 
fendant was  contriving  by  means  of  the  said 
contract  to  defraud  tliem  of  the  benefits  of 


tbe  contract  of  dissolution,  and  tbelr  pur- 
chase of  the  good  will  of  tiie  business,  and 
thereupon  filed  the  bill  In  this  case  to  re- 
strain the  further  prosecution  of  the  suit  on 
said  note,  and  to  cancel  all  three  of  said 
notes,  and  to  have  the  contract  declared 
void,  and  for  an  accounting.  Tbe  plaintiffs 
acted  wiLh  promptness  as  soon  as  they  dis- 
covered the  fraud  which  entered  into  the 
contract  of  dissolution  and  sale  of  defend- 
ant's interest  In  tne  business.  There  was  no 
such  delay  in  bringing  the  suit  as  will  bar 
tbe  remedy  in  equity,  and  remit  plaintiffs 
to  their  action  for  damages.  Again,  it  is 
ucged  that  because  the  plaintiffs  herein,  as 
defendants  in  the  note  suits,  pleaded  a  fail- 
ure of  consideration  and  a  counterclaim  for 
damages  by  reason  of  such  failure,  they 
ttiereby  waived  tbelr  right  to  rescind,  and 
elected  to  stand  upon  their  counterclaim  for 
damages.  As  to  this  contention,  tbe  allega- 
tions in  tbe -petition  and  answer  furnish  all 
that  is  pertinent.  In  their  petition  plaintiffs 
allege  that  after  the  first  note  matured,  No- 
vember 9,  1896,  suit  was  brought  by  defend- 
ant thereon  against  plaintiffs  Paquin  and 
Owen,  which  was  then  pending  in  vhe  circuit 
court  of  St.  Louis  county;  that  In  their  an- 
swer to  tbe  said  action  upon  said  note,  at 
tbe  time  it  was  filed,  being  advised  and  in- 
formed only  of  breaches  of  said  agreement 
of  November  7,  1895,  by  defenaant  after  Its 
execution,  the  plaintiffs  pleaded  failure  of 
consideration,  and  a  counterclaim  for  dam- 
ages by  reason  of  such  breaches.  It  will  be 
observed  that  this  Is  admitted  In  tbe  an- 
swer. The  answer  to  the  note,  then,  upon 
Its  face,  only  pleaded  a  failure  of  consid- 
eration, and  breach  of  tbe  contract  after 
Its  execution.  Tbe  said  allegations  were 
clearly  no  ground  for  rescission,  as  the  coun- 
terclaim was  only  based  upon  the  efforts 
of  defendant,  after  the  sale,  to  decry  and 
destroy  the  good  will  of  the  property  he  had 
sold  plaintiffs.  That  answer  was  filed  in  ig- 
norance of  fraud  entei-ing  into  and  vitiating 
the  contract  Itself;  and  it  is  too  plain  for 
argument  that  election  presupposed  a  knowl- 
edge of  the  two  conditions  or  remedies,  be- 
fore one  can  be  said  to  elect  tbe  one  in  pref- 
erence to  the  other.  Johnson-Brlnkman 
Commission  Co.  v.  Central  Bank  of  Kan- 
sas City,  116  Mo.  558,  22  S.  W.  813.  Taylor 
v., Short,  107  Uo.  384,  17  S.  W.  970,  is  so  es- 
sentially different  In  the  facts  upon  which 
the  opinion  is  predicated  that  it  furnishes  no 
b^sls  for  tlie  contention  made  that  plaintiffs 
here  are  estopped  by  their  answer  to  the 
fiote  to  bring  this  suit.  The  discovery  of 
.the  Crandall  contract  in  this  case  was  not  a 
mere  incident  of  the  fraud,  going  to  the  in- 
tegrity of  the  contract  itself,  of  which  plain- 
tiffs already  had  other  notice,  but  it  was  the 
first  notice  plaintiffs  had  of  fraud  entering 
into  the  execution  of  tbe  contract  This  is 
not  an  effort  to  rescind  by  the  discovery  of 
another  incident  in  tbe  same  fraud,  but  the 
prompt  exercise  of  tbe  right  as  soon  as  the 
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fraud  which  would  support  a  rescission  was 
ascertained. 

2.  Little  stress  is  laid  by  defendant  upon 
the  real  equity  of  the  case.  His  complaint 
relates  wholly  to  the  questions  of  practice. 
The  circuit  court  correctly  ruled  that  the 
contract  of  dissolution  bound  defendant  to 
do  nothing,  directly  or  indirectly,  to  inter- 
fere with  the  manufacture  of  antl-tuber- 
cule  serum  under  Dr.  Paquin's  formula,  and 
bound  him  to  refrain  from  any  prosecution, 
by  experiments,  to  produce  the  same  or  a 
similar  serum,  to  the  injury  of  the  good  will 
of  the  business  which  he  had  sold  to  Pa- 
quln.  A  court  of  conscience  will  not  coun- 
tenance the  attempt  he  made  by  his  secret 
contract  with  Dr.  Grandall  to  undermine  and 
destroy  the  very  business  he  had  sold  to 
Faquln,  after  solemnly  binding  himself  not 
to  do  80,  and  receiving  the  full  consideration 
therefor.  Nor  will  a  court  of  equity  hesitate 
to  pronounce  the  scheme  to  which  he  resort- 
ed to  accomplish  his  end  a  fraud.  How- 
ever sincere  his  motives  might  have  been  in 
employing  Dr.  Grandall  in  malcing  experi- 
ments to  discover  anti-tozine  for  tuberculo- 
sis during  the  partnership,  the  contract  Of 
November  7,  1895,  plainly  required  that  he 
should  no  longer  prosecute  such  investiga- 
tions during  the  year  from  November  7,  1895, 
to  November  7,  189C.  Upon  the  merits  of 
the  case,  the  equities  were  clearly  with  the 
plain  tifTs. 

3.  The  great  contention  In  the  case  Is  that 
the  decree  itself  Is  erroneous  for  the  reason 
that  the  rescission  Is  not  in  toto,  and  because 
defendant  has  not  b6en  restored  to  the  status 
quo  existing  when  the  contract  was  made. 
The  general  rule  Is  that  a  court  of  equity, 
in  decreeing  the  rescission  or  cancellation  of 
a  contract,  must  set  aside  the  contract  in 
toto,  or  not  at  all,  and  will  deny  it  where  the 
parties  cannot  be  substantially  placed  in 
statu  quo.  Robinson  v.  Siple,  129  Mo.,  loc. 
clt  220,  221,  31  S.  W.  788.  But  it  Is  also  held 
that  the  fact  that  the  status  quo  cannot  be 
restored  will  not  prevent  a  rescission,  where 
such  condition  resvilts  from  the  fraud  of  the 
defendant,  and  without  the  fault  of  plaintiflC. 
In  Robinson  y.  Siple,  this  court  cited  with 
approval  Masson  v.  Bovet,  1  Denlo,  89,  43 
Am.  Dec.  651,  in  which  the  court,  after  stat- 
ing that  the  general  rule  required  plaintiff 
to  restore  what  he  has  received  upon  the  con- 
tract. In  order  to  rescind,  says:  "This  Is  not 
exacted  on  account  of  any  feeling  of  par- 
tiality or  regard  for  the  fraudulent  party. 
The  law  cares  very  little  what  his  loss  may 
be,  and  exacts  nothing  for  his  sake.  If, 
therefore,  he  has  so  entangled  himself  in  the 
meshes  of  his  own  knavish  plot  that  the  par- 
ty defrauded  cannot  unloose  him,  the  fault 
is  his  own,  and  the  law  only  requires  the  in- 
jured party  to  restore  what  he  has  received, 
and,  as  far  as  may  be,  undo  what  had  been 
done  In  the  execution  of  the  contract.  This 
Is  all  that  the  party  defrauded  can  do,  and 
all  that  honesty  and  fair  dealing  require  of 


him."  Nor  was  it  necessary  for  plaintiffs  to 
offer  to  restore  the  membership  in  the  part- 
nership, and  the  property  of  the  partnership 
which  had  been  consumed  in  ignorance  of  the 
fraud  defendant  bad  perpetrated  on  them. 
As  said  by  Sherwood,  J.,  in  Whelan  y.  Railly, 
(0.  Mo.  569,  "the  true  meaning  of  the  rule 
that  "be  who  seeks  equity  must  do  equity' 
is  simply  this:  that  where  a  complainant 
comes  before  a  coOrt  of  conscience,  invoking 
its  aid,  such  aid  will  not  be  granted  exc^ 
upon  equitable  terms.  These  terms  wlU  be 
imposed  'as  the  price  of  the  decree  it  gives 
him.'  The  rule  .'decides  nothing  in  itself,'  for 
you  must  first  inquire,  what  are  the  equities 
which  the  plaintiff  must  do  in  order  to  entitle 
him  to  the  relief  he  seeks?  Hanson  y.  Keat- 
ing, 4  Hare,  1;  Erwln  v.  Blake,  8  Pet  18, 
8  L.  Ed.  852;  Story,  Eq.  Jur.  {  64,  and  cases 
cited."  Hammond  v.  Pennock,  61  N.  Y.  145. 
No  more  lucid  exposition  of  the  rule  in  equity 
has  come  under  our  observation  than  is 
found  in  the  opinion  of  Chief  Justice  Cooper 
in  Brown  v.  Norman,  65  Miss.  369,  4  South. 
293,  referring  to  the  distinction  between  a 
rescission  by  the  party  himself  aa  a  basis  of 
an  action  at  law,  he  says:  "Since  the  law 
permits  him  to  reacquire  this  legal  right  by 
his  own  act,  it  puts  upon  him  the  necessity 
of  restitution  of  the  thing  received  by  him  as 
a  condition  of  the  exercise  of  the  right  to 
avoid  the  contract  Prom  necessity,  the  law 
knows  nothing  of  compensation,  but  requires 
restoration  of  the  thing  received;  for  to  per- 
mit the  plaintiff  to  determine  what  would  be 
]u8t  compensation  would  be  to  make  him 
judge  in  his  own  case."  "But  in  equity  the 
complainant  does  not  necessarily  rescind  and 
sue.  He  may  sue  for  rescission.  He  is  re- 
quired to  restore  the  consideration;  not,  how- 
ever, as  a  condition  of  acquiring  the  right  to 
sue,  but  because  of  the  equitable  maxim  that 
he  who  seeks  equity  must  do  equity."  The 
learned  chief  Justice  then  reviews  the  author- 
ities as  follows:  "In  Barker  v.  Walters,  8 
Beav.  92,  and  Jervis  v.  Berridge,  8  Ch.  App. 
351,  demurrers  had  been  Interposed  to  bills 
seeking  rescission,  on  the  ground  that  no 
offer  was  made  to  restore  the  status  quo.  It 
was  held  that  It  was  unnecessary  to  do  so, 
since  the  court,  on  final  hearing,  would  re- 
quire the  complainant  to  do  equity.  In  the 
latter  case  Lord  Selbome  said:  'Upon  prin- 
ciple there  appears  to  be  no  good  reason  why 
a  plaintiff  in  equity,  suing  upon  equitable 
grounds,  should  be  required,  on  the  face  of 
his  bill,  to  submit  to  those  terms  which  the 
court  at  the  hearing  may  think  it  right  to 
Impose  as  the  price  of  any  relief  to  which 
he  may  be  entitled.'  In  Savery  y.  Rex,  6  H. 
L.  Cas.  627,  the  party  seeking  rescission  had 
disposed  of  the  part  of  the  pi-operty  received 
by  him  (a  policy  dt  Insurance),  and  <«  this 
branch  of  the  case  Lord  Cranworth  said: 
The  one  remaining  question  is  as  to  the 
terms  on  which  relief  ought  to  be  glyen. 
With  respect  to  the  mortgage,  it  is  plain  that 
Richard  must,  as  far  as  possible^  put  Baveii 
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In  tbe  condition  In  whicb  he  must  have  been 
If  no  snch  mortgage  b^d  been  made,  and  if 
bis  security  had  rested  solely  on  the  life  of 
his  father  and  the  several  policies  of  Insur- 
ance. One  of  the  eleven  policies  of  insurance 
was  sold  by  Richard  in  January,  1846.  It  Is 
impossible,  therefore,  as  to  that  policy,  to  re- 
store Mr.  Savery  exactly  to  the  position  In 
vrhich  he  stood  in  1835.  But  he  cannot  be 
heard  to  complain  of  this;  for,  by  the  ar- 
rangement he  had  made  or  concurred  in,  he 
had  led  Alchard  to  suppose  that  all  the  poli- 
cies had  become  his  own,  and  that  he  might 
deal  with  them  as  he  thought  fit  Indeed,  he 
himself  suggested  a  sale  of  one  or  more  of 
them  as  a  step  which  it  might  be  advisable 
for  Richard  to  take.  All,  therefore,  which 
can  be  done,  as  to  the  policy  which  was  sold, 
is  to  charge  Richard,  in  account  with  Mr. 
Savery,  with  the  sum  which  it  produced,  to- 
gether with  Interest  from  the  time  when  It 
was  sold.'  In  Warner  v.  Daniels,  1  Woodb. 
&  M.  90,  Fed.  Cas.  No.  17,181,  the  court  di- 
rected, in  decreeing  a  rescission,  that  the 
complainant  should  redeliver  to  the  defend- 
ant tbe  property  received  (certain  shares  In 
an  Incorporated  company);  but  that  if  it 
should  appear  that  he  had  disposed  of  any 
of  the  shares,  then  that  he  should  restore  the 
value  thereof  with  interest.  In  Myrlck  v. 
Jacks,  33  Ark.  425,  the  court  said:  'It  is  no 
objection  that  complainant  cannot  pat  Jacks 
entirely  in  statu  quo  on  rescission.  The 
change  in  condition  of  the  property  was 
brought  about  by  persuasion,  to  accomplish 
a  transaction  in  which  Jacks  was  a  party, 
and  before  the  fraud  was  discovered,  and  by 
the  action  of  complainant  in  a  matter  she  did 
not  understand.  When  courts  cannot  place 
parties  wholly  in  statn  qno,  they  are  not 
thereby  precluded  from  granting  relief  against 
fraud.  They  may  proceed  to  do  so  as  nearly 
as  possible,  and  make  compensation.'  See, 
also,  Gatling  y.  Newell,  9  Ind.  674;  Crosland 
v.  Hall,  83  N.  J.  Biq.  111.  In  Ogden  v.  Thorn- 
ton, 30  N.  J.  Eq.  573,  the  court,  finding  Itself 
unable  to  rescind  the  contract  because  the 
fraud  occurred  after  the  conveyance,  remand- 
ed the  cause  In  order  that  the  bill  might  be 
amended  so  as  to  enforce  a  lien  upon  the 
property  for  the  price  at  which  It  had  been 
▼ained;  the  defendant  by  bis  fraud  having 
prevented  the  complainant  from  receiving 
what  he  contracted  she  should  have.  Upon 
principle  and  authority  we  think  it  Immate- 
rial that  the  status  quo  cannot  be  literally 
restored.  The  defendant,  by  the  grossest 
fraud,  sednced  complainant  to  exchange  bis 
farm  for  mere  moonshine.  What  he  pro- 
fessed to  give  was  in  fact  of  no  value  to  him- 
self or  to  any  one  else;  he  simply  placed 
complainant  In  a  position  to  be  rendered  in- 
solvent; for  by.  his  purchase  he  secured  noth- 
ing, except  what  should  remain  of  the  part- 
nership assets  after  payment  of  debts,  and, 
the  firm  being  hopelessly  Insolvent,  this  right 
was  of  no  value.  It  may  also  be  noted  that 
from  tbe  very  moment  of  the  execution  of 


the  contract  it  was  Impossible  for  the  defend- 
ant to  be  placed  in  statu  quo,  either  by  tbe 
act  of  complainant  or  by  both  his  act  and 
the  consent  of  the  defendant  The  defend- 
ant has  been  a  member  of  a  partnership,  and 
his  act  in  selling  his  Interest  therein  was  a 
dissolution  of  the  Arm.  He  could  not  igaln 
become  a  member  without  the  assent  of  Man- 
gum  and  Butler,  over  whom  neither  the  de- 
fendant nor  complainant  had  control.  By  liis 
own  act,  therefore,  a  restoration  of  the  status 
qno  was  made  impossible." 

These  authorities  emphasize  what  was  said 
in  Robinson  v.  Slple,— that  If  tbe  status  quo 
of  defendant  cannot  be  restored  as  a  result 
of  his  own  fraudulent  conduct  and  machina- 
tions. It  will  not  bar  platntUTs  right  to  such 
equitable  relief  as  the  coort,  under  the  cir- 
cumstances, is  able  to  award  him. 

As  plalntias  were  Ignorant  of  the  fraudu- 
lent contract  of  defendant  with  Dr.  Crandall, 
the  perishable  property,  the  Immunized  ani- 
mals, were  used  in  the  business,  and  could 
not  be  restored  in  kind,  nor  could  defendant 
be  restored  to  a  partnership  which  he  had 
voluntarily  dissolved,  and,  as  a  result,  a  new 
partnership  of  Paquin  and  Owen  formed,  and 
that  was  finally  dissolved,  and  the  corpora- 
tion formed  which  took  over  the  assets.  Un- 
der these  circumstances,  the  status  quo  could 
not  be  restored;  but  It  is  not  true  that  plain- 
tiffs  are  therefore  remediless  in  a  conrt  of 
equity,  especially  where,  as  in  this  case, 
plalntitTs  sought  an  accounting.  The  plain- 
tiffs  did  not  seek  a  rescission  of  the  contract, 
merely.  More  definitely  speaking,  they  sought 
a  cancellation  of  the  three  outstanding  notes 
which  they  had  been  Induced  by  tbe  fraud 
of  defendant  to  execute  to  him,  and  also  for 
an  accounting.  Owing  to  the  peculiar  nature 
of  the  business,  and  the  secret  efforts  of  de- 
fendant to  decry  and  destroy  It,  the  circuit 
court  found  Itself  unable  to  state  an  account; 
but  it  had  no  difficulty  in  finding  that  the 
notes  which  plaintiffs  asked  to  have  canceled 
were  procured  by  fraud,  and  that  they,  at 
least,  should  be  canceled.  This  left  defend- 
ant with  $15,000  in  his  pocket  for  property 
which  he  had  on  various  occasions  asserted 
to  be  without  value.  Because  the  court  can- 
not restore  the  good  will  of  the  business,  and 
estimate  the  damage  which  defendant,  by  his 
fraud,  caused  plaintiffs,  is  no  reason  why  a 
court  of  equity  may  not  cancel  the  executory 
contracts  which  are  the  outgrowth  of  that 
fraud. 

Defendant  Invokes  the  general  rule  that  a 
court  of  chancery,  In  decreeing  a  cancella- 
tion of  an  instrument  or  contract,  must  set 
aside  the  contract  in  toto,  or  not  at  all.  We 
have  seen,  however,  that,  owing  to  the  fraud 
practiced  by  defendant  on  plaintiffs,  it  was 
impossible  to  restore  tbe  parties  to  the  ex- 
act position  In  which  they  were  when  the 
contract  of  dissolution  was  entered  into,  and 
the  learned  circuit  court  was  confronted  with 
the  difficulty  that,  owing  to  the  secret  as 
saults  of  defendant  upon  the  business  which 
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tie  had  sold  to  plaintiffs,  neither  a  Jury  nor 
a  master  could  state  an  account  wltli  any 
accuracy  between  tbe  parties.  It  found  de- 
fendant In  possession  still  of  tbe  ^15,000 
cash  paid  him  by  plaintiffs,  the  amount  by 
htm  Invested  In  the  partnership,  and  the 
three  notes  for  the  deferred  payments,  and 
the  plaintiffs  and  the  corporation  in  the  pos- 
session of  the  formula,  and  the  right  to  cany 
on  the  business;  and  under  these  circumstan- 
ces It  could  only  approximate  justice  by  leav- 
ing defendant  ^ith  $15,000  paid  him  for  the 
property  which  they  could  not  restore  to  blm 
OB  account  of  his  fraud,  but  denying  him  the 
right  to  collect  the  notes,  whicJi  the  court 
found  were  procured  by  fraud.  Under  the 
peculiar  circumstances  of  the  case,  it  is  diffi- 
cult to  see  what  more  equitable  decree  the 
court  could  have  rendered.  Certainly  defend- 
ant is  in  no  attitude  to  complain  because  he 
was  required  to  restore  the  $15,000  also.  As 
said  by  Judge  Story  in  his  Equity  Jurispru- 
dence (volume  1.  13th  Ed.  {  430):  "If  a  de- 
cree were  in  all  cases  required  to  be  given 
In  a  prescribed  form,  the  remedial  justice 
would  necessarily  be  very  Imperfect,  and  of- 
ten wholly  beside  the  merits  of  the  case.  Ac- 
cident, mistake,  and  fraud  are  of  an  influite 
variety  in  form,  character,  and  circumstan- 
ces, and  are  Incapable  of  being  adjusted  by 
any  single  and  uniform  rule."  "The  beauti- 
ful character,  or  pervading  excellency,  if  one 
may  say  so,  of  equity  jurisprudence,  is  that 
It  varies  its  adjustments  and  proportions  so 
as  to  meet  the  very  form  and  pressure  of  each 
particular  case  in  all  Its  complex  habitudes." 
In  this  case  the  decree  arrived  as  nearly  to 
the  equity  of  the  case  as  the  circumstances 
would  admit,  and  was  one,  certainly,  of 
which  defendant  ought  not  to  complain;  and 
it  Is  accordingly  attlrmed. 

SHERWOOD,  P.  J.,  and  BURGESS,  X, 
-concur. 

BOGARD  V.  TURNER  et  al.i 

(Court  of  Appeals  of  Kentucky.     Jane  T, 

1901.) 

FRAUDS,     STATUTE    OK  —  RIGHTS    OF    PAROL 

PURCHASER  OP  LAND— LIEN  FOR  PURCHASE 

PRICE  PAID— PARTIES  TO  ACTIONS. 

1.  In  an  action  by  a  parol  purchaser  of  land 
Against  the  heirs  of  his  vendor  to  enforce  the 
contract  of  sale,  while  plaintiff  was  not  enti- 
tled to  enforce  the  contract  he  was  entitled  to 
a  lien  for  the  purchase  money  paid  and  for  the 
value  of  his  improvements,  after  accounting 
for  rents  and  profits. 

2.  The  fact  that  all  the  heirs  of  the  vendor 
were  not  before  the  court  gives  plaintiff  no 
ground  to  complain  of  the  judgment  awarding 
the  land  to  defendants,  as  it  is  a  matter  of  no 
concern  to  him  to  whom  the  land  ia  adjudged. 
If  he  is  not  entitled  thereto. 

Appeal  from  circuit  court,  Trigg  county. 
"Not  to  be  officially  reported." 
Action  by  Z.  T.  Bogard  against  Frank  Tur- 
ner and  -others  to  recover  land.    Judgment 

'  Reported  by  Edward  W.  HInei,  Esq.,  at  tlis 
Fraoktort  bar,  and  lormerly  state  reportar. 


for  defendants,  and  plaintiff  appeals.  Re- 
versed. 

B.  A.  Burnett,  for  appellant  John  O. 
Dabney  and  Kelley  &  Son,  for  appellees. 

OUFFT,  J.  The  appellant  Instituted  this 
action  against  Frank  Turner,  alleging  that 
he  (app«llaut)  was  the  owner  and  entitied  to 
possession  of  a  tract  of  land  lying  In  Trigg 
county,  Ky.  (describing  same),  containing  32 
acres,  purchased  by  him  of  John  B.  Tamer, 

deceased,  on  the day  of  " — ^,  1886, 

and  paid  for  by  plaintiff.  It  is  ollfged  that 
at  tiie  instance  and  request  (^  said  decedeat 
he  paid  the  sum  of  $86  to  W.  C.  Haydon, 
and  the  sum  of  $50  to  G.  W.  Hutphy,  for  the 
said  32  acres,  being  part  of  the  purchase  mon- 
ey owing  therefor,  and  that  said  Turner 
plaoed  plaintiff  In  possession  of  said  32  acres 
of  land,  and  promised,  time  .and  again,  to 
convey  said  land  to  plaintiff  by  deed,  but  died 
without  having  done  so;  that  plaintiff  has 
had  possession  of  said  land  since  1886,  claim- 
ing it  as  his  own.  It  is  further  allied  that 
the  defendant  Frank  Turner  was  asserting 
some  claim  to  the  .same,  and  entering  upon 
and  taking  possession  thereof.  An  injunction 
was  obtained  against  the  said  Turner,  and 
plaintiff  prayed  to  be  quieted  in  his  titie  to, 
and  possesion  «f,  said  land. 

The  said  Turner  and  other  heirs  of  the 
decedent  controverted  plaintiff's  right  and 
tiUe  to  the  land.  After  the  pleadings  were 
fully  made  up  and  proof  taken.  It  was.  In 
effect  adjudged  by  the  court  that  plaintiff 
had  purchased  the  land,  but  that  the  sale  was 
In  parol,  and  could  not  therefore,  be  enforced, 
but  that  plaintiff  was  entitied  to  the  amount 
of  the  purchase  money  paid  for  the  land, 
with  6  per  cent.  Interest  from  the  ^ — , —  day 
of  '  ■  ,  1888,  but  must  account  for  rents 
and  profits  from  the  20th  day  of  April,  1894. 
The  case  was  referred  to  John  D.  Shaw, 
special  commissioner,  for  the  purpose  of  tak- 
ing proof,  and  reporting  as  to  rents.  Improve- 
ments, and  payments,  and  the  report  of  the 
commissioner  showed  that  plaintiff  paid  $400 
for  the  land,  that  the  Interest  thereon  toe 
18  years  amounted  to  $312,  and  that  the  im- 
provements on  the  land  were  worth  $25,  mak- 
ing a  total  of  $737;  and  that  the  rents,  with 
accrued  Interest,  amounted  to  the  sum  of 
$190,  leaving  a  balance  In  favor  of  plabitiff 
of  $541.  Exceptions  were  filed  to  the  report 
of  the  commissioner,  which  were  to  a  con- 
siderable extent  sustained,  and  it  was  finally 
adjudf^ed  by  the  court  that  the  balance  of 
the  purchase  money  due  by  John  R.  Turner, 
and  pay  to  plaintiff  for  valuable  improre- 
ments,  amounted  to  $117.10,  and  upon  the 
said  32  acres  of  land  In  controversy  appellant 
was  entitied  to  have  a  Uen  We  that  amount 
with  Interest  from  date.  It  was  further  ad- 
judged that  defendants  Frank  Turner,  Emma 
Ttumer,  and  Lela  Tinner,  by  Frank  Turner, 
their  next  friend,  should  recover  of  irialntiff 
the  possession  of  the  82  acres  of  land  In  con- 
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troversy.  From  that  judgment  this  appeal 
Is  prosecuted. 

It  is  manifest,  from  tbe  proof,  tliat  appel- 
lant purchased  and  paid  for  the  land  In  con- 
troTerey  as  early  as  1S86,  and  was  placed  In 
-control  of  the  same.  But  It  Is  also  clear  that 
no  writing  evidencing  the  sale  was  ever  exe- 
-Cttted  by  the  decedent.  Turner,  to  plaintiff. 
That  plaintiff  paid  for  tbe  land  seems  also 
to  be  well  established,  but  the  amount  so 
paid  is  not  very  clearly  proven.  After  a 
'Careful  consideration  of  all  of  the  facts  and 
circumstances  proven  In  the  case,  we  have 
reached  the  conclusion  that  the  plaintiff 
should  have  been  allowed  a  lien  upon  tbe 
land  fbr  the  sum  of  $251,  instead  of  the  sum 
allowed  by  the  court 

The  appellant  suggests  that  the  Judgment 
-awarding  the  land  to  the  appellees  was  imau- 
thorized,  because  all  of  the  heirs  of  John  B. 
Turner,  deceased,  were  not  parties  to  the  suit, 
and  were  entitled  to  a  portion  of  the  laud,  if 
In  fact  be  was  not  entitled  to  the  same.  It, 
however,  seems  to  us  that.  If  appellant  was 
not  entitled  to  the  laud,  it  Is  a  matter  of  no 
concern  to  him  to  whom  the  land  was  ad- 
Judged. 

For  the  reasons  Indicated,  the  Judgment 
appealed  from  is  reversed,  and  cause  remand- 
ed, with  direction  to  the  court  below  to  ad- 
Judge  appellant  a  Hen  upon  tbe  land  in  con- 
trovQTsy  for  the  sum  of  $251,  with  Interest 
from  the  day  the  judgment  appealed  from 
was  rendered,  and,  if  the  same  be  not  paid, 
to  adjudge  a  sale  of  the  land  to  pay  same, 
and  for  other  proceedings  consistent  here- 
with. 


COMMONWEALTH  t.  GRINSTEAD  et  al.i 

(Court  of  Appeals  of  Kentucky.     June  7, 
1901.) 
CONSriRACT— AGRBEirENT    ■WITH     MANUFAC- 
TURER NOT  TO  RESELL  GOODS  BELOW 
A  CERTAIN  PRICE. 
An   agreement,    by   one   who   buys   goods 
from   a  manufacturer,   not  to  resell  tliem  for 
less  tlian  a  certain  price,  does  not  violate  Ky. 
St.  §  3916,  known  as  the  conspiracy  or  trust 
statute. 

Appeal  from  circuit  court,  Whitley  county. 

"To  be  officially  reported." 

An  Indictment  against  Qrlnstead  &  Tins- 
ley  for  the  offense  of  criminal  conspiracy 
was  dismissed,  and  the  commonwealth  ap- 
peals.   Affirmed. 

For  former  report,  see  65  S.  W.  720. 

R.  J.  Breckinridge,  C.  W.  Lester,  and  J.  N. 
Sharp,  for  the  Commonwealth.  Kohn,  Balrd 
&  Spindle,  for  appellees. 

Dir  RELLE,  J.  A  full  statement  of  the 
indictment  In  this  case  can  be  found  in  the 
opinion  upon  the  former  appeal,  55  S.  W.  720. 
The  appellees  were  Indicted  for  a  violation  of 
section  3915,  Ky.  St,  being  what  Is  called  the 


>  Reported    br    Edward   W.    Hlneii,    Esq.,    of    ttia 
Frankfort  bar,  and  fannerly  (lata  reportsr. 


consphracy  or  Ixust  statute.  Upon  that  ap- 
peal this  court  held  tbe  statute  waa  valid, 
unrepealed,  and  that  the  Indictment  was  suf- 
ficient By  petition  for  rehearing,  It  was 
suggested  that  certain  manufacturers,  in  or- 
der to  prevent  goods  of  their  manufacture  be- 
ing brought  Into  competition  with  goods  of 
Inferior  grade,  required  of  their  customers  an 
agreement  not  to  sell  below  a  minimum  cost, 
fixed  by  the  manufacturer,  and  that  this 
prosecution  would  prove  to  be  based  upon 
such  agreements.  In  response  to  that  peti- 
tion, it  was  said  by  this  court  that  such  con- 
tracts did  not  seem  to  be  within  the  mean- 
ing of  the  statute,  but  that  the  question  was 
not  presented  by  the  record  then  before  us. 
On  the  return  of  tbe  case,  evidence  was  in- 
troduced by  tbe  commonwealth,  the  principal 
effect  of  which  was  to  show  that  defendants 
wore  members  of  the  Kentuclty  Wfaoiesale 
Grocers'  Association,  tbe  objects  of  that  as- 
sociation, and  the  relations  of  certain  manu- 
facturers of  articles  named  in  the  indictment 
to  their  customers.  From  the  evidence  the 
association  appears  to  be  quite  Innocuous. 
It  holds  meetings  to  consider  the  state  of 
the  business,  and  through  its  officers  It  ob- 
tains from  the  manufacturers  the  market 
changes  that  occur  from  time  to  time,  and 
obtains  from  the  various  carriers  the  freight 
rates  to  different  points,  which  are  pubMshed 
In  a  rate  book,  for  the  benefit  of  members  of 
the  association  and  others.  -There  Is  nothing 
to  this  which  Tiolates  any  of  the  provisions 
of  tbe  statute.  It  appears,  further,  that  cer- 
t.'iln  brands  of  various  kinds  of  groceries  of 
established  reputation  are  protected  by  the 
manufacturers  or  the  owners  of  the  brands 
by  a  refusal  to  sell  the  goods  to  any  one  who 
will  not  agree  to  refrain  from  selling  them 
at  a  price  below  a  minimum,  from  time  to 
time  fixed  by  the  manufacturer  or  owner  of 
the  brand.  The  association  recelyes  informa- 
tion of  changes  to  the  price  upon  such  ar- 
ticles from  the  manufacturer,  and  sends  that 
information  immediately  to  Its  members. 
There  does  not  appear,  from  the  testimony  to 
this  case,  to  be  any  obligation  on  the  part  of 
any  member  of  the  association  to  the  other 
members  to  fix,  control,  at  regulate  the  price 
of  any  of  the  goods,  but  that  as  to  what  in 
the  language  of  the  trade,  are  called  "con- 
tract goods,"  or  goods  upon  which  the  manu- 
facturer puts  a  fixed  selling  price,  the  manu- 
factitfer  alone  regulates  and  controls  the 
minimum  price  at  which  the  Jobbers  may 
sell  the  goods,  and  this  is  done  by  requiring 
the  customers  to  agree  not  to  resell  the  goods 
at  a  price  less  than  that  fixed  by  him.  We 
are  not  called  on  to  decide  whether  the  legis- 
lature could  prevent  the  manufacturer  from 
requiring  such  an  agreement  of  bis  customers. 
All  that  Is  necessary  to  decide  here  Is  that 
such  an  agreement  with  the  manufacturer 
Is  not  within  the  purview  of  tbe  statute.  It 
Is  not  error,  therefore,  for  the  circuit  court 
to  direct  the  Jury  to  find  the  defendants  not 
guilty,  and  the  Judgment  Is  affirmed. 
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MAZE  T.  OWINGSVILIJ3  BANKING   00.* 

(Oourt  of  Appeals  of  Keatucky.     Jane  7, 

1901.) 

AS8IONMENT-LIABILITY  OP  ASSIONOR-FAH- 

DRB  OP  ASSIGNEE  TO  SUB  ON 

ASSIGNED  BOND. 

The  assignee  of  a  county  bond,  who  has 
not  sought  by  an  action  to  enforce  the  col- 
lection of  the  bond,  cannot  recover  of  the  as- 
signor on  the  ground  that  the  bond  was  issued 
by  the  county  without  authority  of  law,  and 
that  the  connty  refuses,  for  that  reason,  to 
pay. 

Appeal  from  circuit  court,  Bath  couolv. 
"Not  to  be  officially  reported." 
Action  by  James  H.  Maze  against  the  Ow- 
IngsTllle  Banking  Company  upon  a  contract 
of  assignment.    Judgment  for  defendant  nnd 
plalntlfC  appeals.    Affirmed. 

C.  W.  Goodpastor,  for  appellant    Robt  H. 
Welm  and  E.  Gudgell  &  Son,  for  appellee. 

GUFFY,  J.  The  appellant  as  assignee  Of 
the  appellee,  la  the  holder  of  two  bonds  or 
obligations,  each  of  which  reads  as  follows: 
"Bath  County  Bond  for  ?1,000.00.  Where- 
as, the  Bath  county  fiscal  court,  at  a  meet- 
ing thereof  held  on  the  lat  day  of  Septem- 
ber, 1894,  authorized  and  empowered  the  un- 
dersigned, as  commissioners  of  the  said  court 
to  ascertain  the  amount  of  the  deficit  of  said 
court's  levy  and  assessment  for  the  turn- 
pikes for  the  year  1893,  and  to  execute  to 
the  debtors  of  the  county  certificates  of  In- 
debtedness for  the  amounts  due  them,  respec- 
tively, bearing  Interest  at  six  per  cent  per 
annum,  and  that  It  appears  that  Bath  county 
Is  Indebted  to  the  Owlngsville  Banking  Com- 
pany, as  assignee  of  J.  A.  Anderson,  &c., 
in  the  sum  of  one  thousand  dollars,  due  on 
the  Ist  day  of  October,  1884:  Now.  there- 
fore, by  virtue  of  the  power  vested  In  us,  the 
said  fiscal  court  and  Bath  county  does  here- 
by undertake  and  agree  to  pay  the  Owlngs- 
ville Banking  Company  on  or  before  the  1st 
day  of  October,  1885,  the  sum  of  one  thou- 
sand dollars,  with  interest  thereon  at  the 
rate  of  six  per  cent,  per  annum  from  October 
Ist  1894,  until  paid.  In  testimony  whereof, 
we  have,  as  commissioners  aforesaid,  on  be- 
half and  for  Bath  county,  issued  this  certifi- 
cate of  Indebtedness.  John  D.  Young,  Judge 
of  Bath  County,  and  Special  Commissioner. 
Alex.  Conner,  Commissioner.  J.  W.  Wright 
Com'r." 

The  foregoing  bond  is  indorsed  on  the  back 
thereof  as  follows: 

"For  value  received,  this  bond  is  hereby 
assigned  to  Jas.  H.  Maze  this  November  2nd, 
1894.  Owlngsville  Banking  Co.,  by  T.  H. 
Brown,  Cashier. 

"Oct  26,  1895.  Credit  by  interest  $00.00. 
paid  to  October  1st  1895.  By  W.  S.  Gudgell, 
Co.  Judge. 

"October  27,  1896.  Credit  by  Interest.  560.- 
00,  paid  to  Oct  1,  1896.  W.  8.  Gudgell,  J. 
B.  C." 


•  Reported    by    Edward    W.    Hlnes.    Esq.,    of    the 
Franktort  bar,  and  formerly  itate  reporter. 


On  the  9th  of  September,  1899,  the  appel- 
lant Instituted  suit  In  the  Bath  circuit  court 
against  appellee,  seeking  to  recover  Judg- 
ment against  it  for  the  amount  of  ?2,000,  be- 
sides interest— the  amount  paid  to  It  for  the 
two  bonds  aforesaid.  He  based  his  right  to 
recovery  upon  the  allegations  in  the  petition 
that  the  said  bonds  or  promises  to  pay  were 
Issued  without  authority  of  law;  that  the 
county  of  Bath  was  not  bound  to  pay  same; 
that  the  obligations  could  not  be  enforced,  or 
any  money  collected  thereon;  and  that  the 
fiscal  court  had  refused  to  pay  the  same,  or 
any  part  thereof.  The  court  below  sustained 
a  demurrer  to  the  petition.  An  amended 
petition  was  then  filed,  and  a  demurrer  was 
also  sustained  to  the  amended  petition,  and, 
appellant  failing  to  plead  further,  the  petition 
was  dismissed.  From  that  Judgment  he 
prosecutes  this  appeal. 

It  is  the  contention  of  appellant  that  his 
petitions  show  that  the  obligations  or  bonds 
assigned  to  him  were  void,  or  at  least  uncol- 
lectible; that  the  county  of  Bath  had  issued 
the  same  in  violation  of  the  constitution  and 
laws  of  the  state,  and  had  absolutely  refused 
to  pay  the  same,  or  any  part  thereot    It  Is 
the  contention  of  appellee  that  the  petition 
fans  to  show  all  of  the  facts  claimed  by  ap- 
pellant to  be  shown,  and  It  Is  also  contended 
for  appellee  that  no  action  can  be  maintained 
against  it  on  account  of  the  assignment  un- 
til and  unless  the  appellant  has  by  due  dili- 
gence failed  to  collect  the  amounts  in  contro- 
versy.   The  general  rule  of  law  is  that  the 
assignee,  in  order  to  be  entitled  to  recover 
of   his   assignor,    must  diligently  prosecute 
the  obligee  In  the  assigned  debt  or  demand, 
and  then  only  in  cftse  he  falls  to  collect  the 
demand  from  the  obligee  can  he  have  any 
demand  against  his  assignor.    So  far  as  we 
are  advised,  there  are  only  two  exceptions 
to  this  rule.    One  Is  where  the  assigned  ob- 
ligation is  a  forgery.    In  such  a  case  it  has 
been  held  that  the  assignee  might  recover 
of  his  assignor,  although  he  failed  to  prose- 
cute the  supposed  obligee  with  due  diligence. 
This  doctrine  Is  announced  in  Ware  v.  Mc- 
Cormack  (Ky.)  28  S.  W.  157,  959.     The  sylla- 
bus reads  as  follows:    "The  assignee  of  a 
note  sold  without  recourse  may  recover  from 
the  assignor  therein  upon  the  ground  of  a 
warranty  that  the  signatures  were  genuine, 
or  the  want  of  consideration,  after  bringing 
suit  against  the  obligor,  who  pleaded  non  est 
factum.    An  assignment  of  a  note  without 
recourse  only  relieves  the  assignee  of  the 
responsibility  by  re.ison  of  the  Insolvency  of 
the  obligors,  but  there  is  an  implied  warranty 
that  the  signatures  are  genuine,  and  the  as- 
signee is  not  required  to  use  the  same  dili- 
gence In  testing  the  genuineness  of  the  paper 
as  is  required  In  testing  the  solvency  of  the 
obligors  in  case  of  a  mere  assignment  for 
value."    It  will  be  seen  from  the  opinion  In 
the  case  supra  that  the  as.slgnee  sought  to 
recover  of  the  supposed  obligee,  -who  defeat- 
ed the  recovery  upon  a  plea  of  non  est  fae- 
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torn.  The  only  question,  therefore,  decided 
In  the  case  supra  tras  that.  If  the  note  was 
In  fact  a  forgreiy,  the  assignee  might  recoTei 
of  the  assignor,  although  he  had  been  negli- 
gent In  testing  by  suit  the  genuineness  of  the 
note  assigned  to  him.  The  other  exception  Is 
found  in  the  case  of  Emmerson  v.  Claywell, 
14  B.  Mon.  18,  58  Am.  Dec.  645.  In  that 
case  it  was  held,  in  substance,  that  if  an 
absolute  and  unconditional  assignment  be 
made  of  a  bond,  either  for  money  or  land, 
the  assignor,  where  there  is  no  express  stipu- 
lation to  that  effect,  undertakes,  by  implica- 
tion, that  he  is  the  absolute  and  uncondi- 
tional owner  of  the  bond,  and  has  an  inde- 
feasible right  to  demand  what  the  bond  calls 
for,  and  if  be  has  no  such  right  there  Is  a 
breach  of  the  Implied  undertalcing  the  mo- 
ment the  bond  is  assigned.  It  will  thus  be 
seen  from  the  foregoing  that  the  case  at  bar 
is  not  at  all  similar  to  the  cases  cited  supra. 
We  have  not  been  referred  to  any  case  In 
which  this  court  has  ever  held  that  the  as- 
signee had  a  right  to  sue  the  assignor  upon 
his  assignment  by  simply  alleging  that  the 
obligee  in  the  assigned  document  bad  refused 
to  pay  the  same,  or  that  payment  could  not 
be  coerced,  or  that  the  obligee  had  a  valid 
defense  to  the  obligation  so  assigned.  It 
seems  to  us  that  public  policy  and  fair  deal- 
ing between  assignor  and  assignee  demand 
that  no  such  suit  should  be  maintainable. 
There  Is  no  pretense  In  this  case  that  the 
assigned  obligation  is  not  the  act  and  deed 
of  the  fiscal  court  of  Bath  county.  It  Is  not 
claimed  that  the  assignor  perpetrated  any 
fraud  upon  the  assignee,  nor  that  appellee 
did  not  own  the  bonds.  Moreover,  It  appears 
that  the  county  had  been  recognizing  the 
obligations  as  valid  and  binding,  and  that  it 
paid  to  the  assignor  one  installment  of  in- 
terest, and  paid  to  the  assignee  the  interest 
due  in  1886;  and,  ao  far  as  this  record  shows, 
appellant  made  no  further  effort  to  collect 
the  debt  or  any  part  thereof,  until  1899,  at 
which  time  It  appears  that  the  fiscal  court 
denied  the  validity  (not  the  execution)  of  the 
two  bonds.  It  is  suggested  for  appellee  that 
the  Bath  county  fiscal  court  had  authority 
to  create  the  indebtedness  for  which  the 
bonds  in  question  were  executed,  and  we  are 
referred  to  the  case  of  Ex  parte  City  of  Lex- 
ington, 96  Ky.  258,  28  S.  W.  666.  The  sylla- 
bus In  that  case  reads:  "Where  cities  have 
been  specially  authorized  by  legislation  en- 
acted prior  to  the  new  constitution  to  con- 
tract an  Indebtedness  for  public  improve- 
ments, they  had  the  power  to  make  such  con- 
tracts In  pursuance  of  the  previous  authority, 
even  after  the  adoption  of  the  constitution,— 
at  any  rate,  until  such  time  as  the  general 
assembly  should  provide  by  general  laws  for 
their  government— although  the  Indebted- 
ness thus  created  may  have  increased  their 
Indebtedness  beyond  the  limits  prescribed  by 
section*  157  and  158  of  the  constitution." 
JSee,  aim,  Holzhaner  v.  City  of  Newport  94 
K7.  896t  22  a  W.  782. 


The  county  of  Bath  was,  by  law  enacted 
prior  to  the  adoption  of  the  new  constitution, 
authorized  to  make  subscription  to  the  stock 
of  the  various  turnpike-road  companies,  and 
it  is  presumed  that  the  subscription  mention- 
ed In  this  action  was  made  pursuant  to  the 
act  aforesaid.  The  question,  however,  as  to 
the  liability  of  Bath  county  to  pay  the  bonds 
In  suit  is  not  before  this  court,  and  we  ex- 
press no  opinion  on  that  question.  But  what 
we  do  decide  is  that  the  appellant  has  not 
shown  any  right  to  recover  any  sum  from  the 
appellee.  The  Judgment  In  this  case  is  there- 
fore affirmed. 


CLARK  V.  OGILVIE  et  b1.» 

(Court  of  Appeals  of  Kentucky.     June  6^ 
1901.) 

GUARDIAN  AND  WARD— LIABILITT  AS  STOCK- 
HOLDER IN  NATIONAL  BANK— LIM- 
ITATION OF  ACTION. 

1.  Under  Rev.  St.  U.  S.  I  5152,  where  a 
guardian,  as  such,  owns  stock  in  a  national 
bank,  neither  he  nor  his  ward  is  subject  to  any 
personal  liability  as  stockholder,  but  only  the 
estate  of  the  ward  in  his  hands  is  liable. 

2.  A  judgmeat  in  favor  of  the  receiver  of  an 
insolveut  national  bank  against  a  guardian 
for  the  amount  of  an  assessment  upon  share- 
holders to  pay  debts,  upon .  which  execution 
was  directed  to  issue,  to  be  levied  of  the  es- 
tate of  the  wards,  was  not  a  personal  judg- 
ment against  the  wards,  and  cannot  l>e  en- 
forced against  estate  subsequentiy  inherited  hy 
them,  and  which  never  came  to  the  hands  of 
the  guardian. 

3.  The  rendition  of  such  a  judgment  did  not 
stop  the  running  of  the  statute  of  limitatioiis 
in  favor  of  the  wards,  even  if  they  were  per- 
sonally liable,  and  an  action  to  now  enforce 
their  personal  liability  is  barred  by  the  statute, 
more  than  seven  years  having  elapsed  since 
the  cause  of  action  accrued;  and,  even  though 
the  judgment  could  be  construed  as  a  personal 
one,  yet  if  it  was  obtained  by  fraud,  or  was 
rendered  without  service  of  process,  it  would 
be  equivalent  to  no  judgment,  and  tiie  statute 
would  apply. 

4.  A  judgment  of  a  court  of  general  jurisdic- 
tion of  a  sister  state  may  be  collaterally  at- 
tacked on  the  ground  that  it  was  procured  by 
fraud,  by  having  a  false  return  of  service  made 
on  the  summons,  when  in  fact  defendants  had 
not  been  served  with  process. 

Appeal  from  circuit  court  Garrard  county. 

"To  be  otfidaUy  reported." 

Action  by  H.  J.  Clark,  receiver  of  the  Sec- 
ond National  Bank  of  Columbia,  Tenn., 
against  Woods  Ogllvie  and  others,  to  enforce 
a  Judgment  Judgment  for  defendants,  and 
plaintiff  appeals.    AfOrmed. 

R.  H.  Tomliuson,  for  appellant  Wm.  Hern- 
don,  for  appellees. 

O'BEAR,  J.  The  father  of  Woods  and 
Susie  Ogllvie,  while  they  were  yet  infanta, 
owned  35  shares  of  the  capital  stock  of  the 
Second  National  Bank  of  Columbia,  Tenn. 
He  died,  while  owning  the  stock,  intestate, 
and  W.  W.  Ogllvie  was  appointed  as  his  ad- 

'  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  roporter. 
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mlnlstrator,  and  subsequently  as  tlie  guard- 
Ian  of  the  two  infants  named.  In  addition  to 
the  bank  stock,  the  two  Infants  Inherited 
from  their  fatlier  certain  lots  of  land  in 
Nashville,  Tenn.,  wbicb  seems  to  have  been 
,  practically  all  of  their  estate  so  derived.  Ai- 
ter  the  qualiflcatlon  of  the  guardian,  who 
took  and  held  the  title  to  the  shares  of  the 
bank  stock  for  his  wards,  he  having  taken 
it  as  such  In  specie  upon  the  settlement  of 
the  estate  of  their  father,  the  bank  failed, 
and  the  comptroller  of  currency  took  charge 
of  its  aftalrs,  and  appointed  a  receiver  for  it. 
Thereafter  the  comptroller  determined  and 
adjudged  that  an  assessment  of  100  per  cent 
be  made  against  all  the  stockholders  of  the 
bank  to  cover  its  contract  liabilities,  and 
directed  suit  to  be  brought  by  the  receiver 
where  necessary.  Thereupon  the  receiver 
brought  an  action  in  the  chancery  court  of 
Maury  connty,  Tenn.,  against  W.  W.  Ogllvie, 
guardian  of  Woods  and  Susie  Ogllvie,  and 
Woods  Ogllvie  and  Susie  Ogllvie.  In  his  bill 
of  complaint,  after  reciting  the  incorporation 
of  the  bank.  Its  failure,  and  his  appointment, 
the  assessment,  and  the  comptroller's  direc- 
tion, he  pleaded:  "Complainant  states  and 
shows  unto  your  honor  that  defendant  W. 
W.  Ogllvie,  as  guardian  of  Woods  and  Susie 
Ogllvie,  was  a  •shareholder  of  the  capital 
stock  of  said  bank,  owning  and  holding  thirty- 
flve  shares  of  said  stock,  of  the  par  value  of 
($100.00)  per  share,  amounting  to  the  sum  of 
$3,500.00.  •  •  •  Defendant  has  wholly 
failed  and  refused  to  pay  to  complainant  any 
part  of  said  assessment,  and  all  of  the  same 
is  past  due,  owing,  and  unpaid  to  complain- 
ant as  such  receiver,  together  with  interest 
thereon  at  the  rate  of  6%  per  annum  from 
July  28,  1803.  •  •  •  Complainant  states 
and  shows  unto  your  honor  that  defendants 
Woods  Ogllvie  and  Susie  Ogllvie  are  minors, 
and  defendant  W.  W.  Ogllvie  is  their  regular 
guardian.  The  said  Woods  and  Susie  Ogllvie 
own  an  estate,  both  real  and  personal,  which 
is  under  the  control  and  guardianship  of  de- 
fendant W.  W.  Ogllvie,  as  their  regular 
guardian.  Complainant  charges  he  has  the 
right  to  have  and  recover  of  the  estate  of 
Woods  and  Susie  OgiMe,  in  the  hands  of 
said  guardian,  said  assessment,  and  to  this 
end  to  have  the  estate  in  the  hands  [of  the] 
guardian  applied  to  the  payment  thereof; 
•  •  •  that  upon  the  hearing  your  honor  , 
will  render  Judgment  against  defendants,  and  ' 
In  favor  of  complainant,  for  the  full  amount  ' 
of  said  assessment,  and  interest  thereon,  and  I 
award  execution  thereof,"  etc.  The  guardian  ; 
filed  answer,  admitting  the  averments  of  the  i 
complaint,  and  asked  the  Judgment  of  the  \ 
court  as  to  whether  he  and  the  wards'  estate  ; 
•were  liable  on  the  facts  admitted. 

The  record  shows,  by  the  return  of  the 
sheriff,  that  summons  had  been  served  upon 
the  infants;  and  on  the  7th  of  November, 
18&4,  the  court  rendered  a  Judgment  as  fol- 
l»ws:  '"This  day  this  cause  come  on  further 
to  be  heard  before  Chancellor  Abemathy  up- 


on the  bill  of  complaint  and  the  answer  of 
defendants,  upon  consideration  of  which  It 
appears  to  the  court  that  defendant  W.  W. 
Ogllvie,  as  guardian  of  defendants  Woods  and 
Susie  Ogilvie,  held  thirty-five  shares  of  the 
capital  stock  of  the  Second  National  Bank  of 
Columbia,  Tennessee,  at  the  par  value  of 
$100.00  per  share,  amounting  In  all  to  the 
sum  of  $3,500.00.  It  further  appears  that 
said  bank  became  Insolvent  and  that  com- 
plainant was  legally  appointed  receiver  of 
said  bank  by  the  comptroller  of  the  currency 
at  Washington,  D.  C,  and  that  the  comp- 
troller, pursuant  to  law,  made  an  assessment 
upon  the  shareholders  of  said  bank  of  one 
hundred  per  cent  of  the  par  value  of  said 
stock,  to  be  paid  July  28,  1893;  and  it  ap- 
pears that  defendants  have  not  paid  any  part 
of  said  assessment,  and  that  the  same,  with 
interest  since  July  28,  1883,  Is  past  due,  ow- 
ing, and  unpaid.  The  court  Is  of  opinion  that 
complainant  as  such  receiver.  Is  entitled  to 
recover  of  defendant  W.  W.  Ogilvie,  as  guard- 
ian of  defendants  Woods  and  Susie  Ogilvie, 
said  sum  of  $3,500.00,  and  the  further  sum  of 
$267.00  interest  thereon,  making  in  all  the 
sum  of  $3,767.00  to  be  paid  out  of  the  estate 
of  the  said  Woods  Ogilvie  and  Susie  Ogilvie, 
and  doth  so  adjudge  and  decree.  It  la  there- 
fore considered  by  the  court  that  the  com- 
plainant have  and  recover  of  defendants  said 
sum  of  $3,767.00,  and  the  costs  of  this  cause, 
for  which  let  execution  issue,  to  be  levied  of 
the  goods  and  chattels,  lands  and  tenements, 
of  said  Woods  Ogilvie  and  Susie  Ogllvie;  all 
of  which  the  court  adjudges  and  decrees." 

Execution  issued  upon  this  Judgment  di- 
rected to  be  made  of  the  estate  of  Woods 
and  Susie  Ogilvie,  and  was  levied  upon  the 
lots  of  land  in  Nashville  which  they  had 
inherited  from  their  father.  These  lots  were 
sold,  and  brought  about  $2,500,  leaving  a 
balance  due,  as  claimed  by  the  receiver,  of 
$2,338.90.  Thereafter  it  appears  that  the  ma- 
ternal grandfather  of  Woods  and  Susie  Ogll- 
Tle  died  intestate  in  Garrard  county,  Ky., 
by  reason  of  which  an  Inheritance  was  cast 
npon  them  of  certain  real  estate  situated 
there.  Since  the  proceedings  above  mention- 
ed In  Tennessee  they  have  both  arrived  at 
full  age,  and  this  action  was  brought  in  the 
Garrard  drcult  court  by  the  receiver  against 
them  to  have  enforced  the  Judgment  above 
quoted,  that  it  may  be  levied  on  the  estate 
in  Kentucky.  Defendants  filed  answer,  de- 
nying that  the  Judgment  rendered  in  chan- 
cery court  In  Tennessee  was  in  fact,  or  in- 
tended to  be,  against  them  personally;  that 
the  court  bad  not  Jurisdiction  of  their  per' 
sons;  that  the  matter  submitted  by  the 
pleadings  and  in  Issue  in  said  action  was 
not  the  questl<m  of  their  personal  liability; 
that  in  fact  they  were  never  served  with 
process,  and  that  the  return  of  the  officer  re- 
citing that  fact  was  either  his  mistake,  or 
was  false,  and  therefore  fraudulent;  that  tlie 
answer  filed  by  their  guardian,  in  so  far  as 
it  purported  to  be  for  them,,  was  wltboat  as- 
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thorlty  from  tbem  and  was  In  frand  of  their 
rights,  l)eca-ise,  be  lieing  personally  liable  to 
them  under  certain  statutes  of  Tennessee  for 
failing  to  seU  tUa  stock  aa  administrator, 
and  having  taken  it  over  to  himself  as  guard- 
ian and  held  it  until  the  bank  became  insol- 
rent,  such  action  Tras  a  violation  of  his  trust, 
and,  in  so  far  as  he  sought  to  have  their 
rights  adjudicated  by  his  action  in  the  Ten- 
nessee court,  it  was  an  eftort  to  shield  himself 
from  his  own  wrong  by  subjecting  them  and 
their  property  to  the  satisfaction  of  the  loss. 
Defendants  also  pleaded  the  statutes  of  limi- 
tations, both  of  Tennessee  and  Kentucky,  in 
bar  of  the  right  of  recovery,  relying  on  the 
seven-years  statute  of  Tennessee,  and  flve- 
years  statute  of  Kentucky.  A  demurrer  was 
filed  to  this  answer,  and  overruled.  The 
plaintiff  declining  to  reply,  the  court  dismiss- 
ed his  petition,  and  he  has  appealed. 

The  liability  of  appellees  was  fixed  by  sec- 
tion 51^,  V.  S.  Rev.  St,  which  is  as  follows: 
"Persons  holding  stock  as  execntMrs,  adminis- 
trators, guardians  or  trustees  shall  not  be 
personally  subject  to  any  liability  as  stock- 
holders; but  the  estate  and  funds  in  their 
hands  shall  be  liable  in  like  manner,  and  to 
the  same  extent,  as  the  testator,  intestate, 
ward,  or  pa-son  interested  in  said  trust  fund 
would  be  if  living  and  competent  to  act  and 
hold  the  stock  in  his  own  name."  It  will  be 
observed  that  in  fixing  the  liability  of  stock- 
holders in  national  banks,  so  far  as  the  per- 
sons beneficially  owning  stock  may  be  under 
the  legal  disability  of  Infancy  are  concerned, 
as  well  as  Instances  where  the  stock  is  held 
by  executors,  administrators,  or  other  trus- 
tees, it  is  the  estatev  and  not  the  person, 
that  is  made  liable  for  assessment.  It  will 
be  noticed  that  neither  the  executor,  guard- 
ian, nor  trustee  is  personally  liable,  although 
the  legal  title  to  the  stock  may  be  held  by 
them.  This  is  an  exception  to  the  general 
provision  contained  in  the  preceding  sections 
of  the  statute.  Then,  in  fixing  what  is  liable, 
the  congress  has  provided  that,  instead  of 
these  trustees  personally,  it  is  "the  estate  and 
funds  in  their  bands."  Whether  the  guard- 
ian in  this  Instance  held  the  title  to  the  real 
estate  in  Tennessee  is  not  made  clear,  nor 
do  we  deem  it  necessary  to  determine.  It 
may  be  fairly  assumed,  however,  that  the 
custody  and  control  of  all  the  Tennessee  es- 
tate owned  by  the  infants  was  in  their  guard- 
ian, and  that  all  of  that  estate,  from  what- 
ever source  derived,  was  liable  to  the  assess- 
ment made  against  this  stockholder  by  the 
comptroller  of  currency  for  the  debts  of  this 
bank.  Such,  Indeed,  seems  to  have  been  the 
extent  of  the  claim  of  the  receiver  in  his  suit 
in  the  Tennessee  chancery  court,  and  such  is 
the  fairly-expressed  view  of  the  chancellor, 
aa  shown  by  the  language  of  the  judgment 
It  is  not  shown,  nor  is  it  contended,  that  the 
Tennessee  guardian  ever  had  either  the  con- 
trol or  custody  or  title  to  any  of  the  prop- 
crtj  in  Kentucky  bow  sought  to  be  subjected. 


We  conclude,  therefore,  that  the  Judgment 
sued  on  in  this  case  (the  one  above  quoted) 
was  not  a  personal  judgfaient  against  Woods 
and  Susie  Ogllvle,  but  was  a  judgment 
against  their  guardian  and  their  estate  in 
his  hands.  Such  was  the  only  judgment  that 
the  court  was  aiithorized  to  render,  either  un- 
der the  pleadings  and  issue  joined,  or  under 
the  statute  relied  on. 

The  infants  could  not  bind  themselves,  by 
contract  or  otherwise,  aa  stockholders  of  the 
bank,  nor  could  their  father  have  boimd 
them,  had  he  intended  to  do  so,  by  having 
this  stock  conveyed  to  them  directly.  Foster 
V.  Chase  (C.  C.)  75  Fed.  797;  Witters  v. 
Sowles  (C.  G.)  32  Fed.  130-137.  If  the  judg- 
ment declared  on  in  this  case  was  a  personal 
judgment  against  appellees,  and  was  fraud- 
ulently obtained,  or  was  rendered  without  the 
service  of  process  upon  them,  or  if  it  was 
not  a  personal  judgment  against  them,  and 
this  action  may  be  considered  as  an  effort 
upon  the  part  of  the  receiver  to  now  enforce 
their  personal  liability,  assuming  that  they 
might  be  personally  liable  under  the  statute 
quoted,  yet  the  plea  of  limitation  interposed 
by  appellees  would  be  good;  for  if  It  was 
not  a  personal  judgment,  and  this  is  an  orlg- 
nal  action  to  make  them  personally  liable, 
more  than  seven  years  has  elapsed  since  the 
accruing  of  the  action,  on  July  28,  1893,  until 
the  institution  of  this  suit  On  the  other 
band,  if  it  could  be  construed  as  a  personal 
judgment,  and  the  court  had  not  jurisdiction 
to  render  It,  or  it  was  procured  by  fraud,  or 
without  service  of  process,  it  is  equivalent  to 
no  judgment,  and  the  statute  would  apply. 

It  Is  argned  for  appellant  that,  if  this 
could  be  construed  as  a  personal  judgment 
appellees  and  this  court  are  alike  bound  by  It, 
because  we  are  required,  under  the  federal 
statute  and  constitution,  to  give  fall  faith  and 
credit  to  the  Judgments  of  the  tribunals  of 
other  states  of  the  Union.  In  Wood  v.  Wood, 
78  Ky.  625,  we  had  under  consideration  this 
section  of  the  constitution,  and  we  there  said 
of  a  Judgment  by  one  of  the  Tennessee  courts: 
"But  whether  It  be  treated  as  a  foreign  Judg- 
ment, or  as  the  Judgment  of  a  court  of  gen- 
eral Jurisdiction  rendered  In  a  sister  state, 
and  therefore  coming  within  the  constitu- 
tional provision  and  the  act  of  congress  In 
regard  to  the  faith  and  credit  to  be  given 
such  Judgments,  Is  Immaterial,  as  It  Is  now 
held,  both  by  the  state  and  federal  courts, 
that  Judgments  of  either  character  may  be 
collaterally  attacked  for  want  of  Jurisdiction 
of  the  subject-matter  or  of  the  person,  re- 
gardless of  the  recitals  in  the  Judgment  or 
record,"— citing  authorities.  Adhering  to  that 
rule,  the  averments  of  the  answer  negativing 
the  service,  and  alleging  the  fraud  in  pro- 
curing, by  having  false  return  made  on  the 
summons.  If  true,  are  good  as  defenses 
against  it  In  this  record  they  stand  as  ad- 
mitted to  be  true.  For  the  reasons  indicated,, 
the  Judgment  appealed  from  is  affirmed. 
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WALL  ▼.  MUSTER'S  EX'RS.i 

(Ooart  of  Appeals  of  Kentucky.     JTone  6, 

1901.) 

CHANGE!    OP  VENUE— ADMISSIBILITT   OF   EVI- 
DENCE UNDER  PLEA  OF  NON  EST  PACTUM. 

1.  Under  Ky.  St.  {  1094,  providing  that  a 
party  to  any  suit  may  have  a  change  of  venue 
"when  it  appears  that,  owing  to  the  undue  in- 
fluence of  his  adversaries  in  the  county,  or  to 
the  odium  which  attends  himself,  or  his  cause 
of  action  or  his  defense,  he  cannot  have  a  fair 
trial,"  in  an  action  against  executors  the  court 
should  have  granted  plaintiff  a  change  of  ven- 
ue, it  appearing  that  one  of  the  executors,  a 
son-in-law  of  testator,  is  a  man  of  commanding 
influence  in  the  county,  and  the  testator,  prior 
to  his  death,  was  a  prominent  and  leading  at- 
torney, while  plaintiff  is  an  old  woman,  unable 
to  read  or  write,  and  indicted  for  murder  and 
for  keeping  a  bawdy  house,  which  indictments 
she  swears  were  procured  by  defendants  for 
the  purpose  of  discrediting  her. 

2.  Under  a  simple  plea  of  non  est  factum  in 
an  action  against  executors  on  a  promissory 
note,  the  body  of  which  was  written  by  testa- 
tor, it  was  error  to  permit  defendants  to  prove 
that  the  note  sued  on  had  been  altered  so  as 
to  make  it  appear  to  be  the  note  of  testator, 
when  In  fact  he  had  signed  it  only  as  a  witness, 
and  also  that  the  amount  of  the  note  had  been 
changed,  as  these  facts  should  have  been  spe- 
cially pleaded. 

Appeal  from  circuit  court,  Mcljean  county. 
"Not  to  be  officially  reported." 
Action  by  Sarah  Wall  against  the  execu- 
tors of  J.  H.  Muster  on  a  promissory  note. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Reversed. 

Lavnrence  P.  Tanner,  for  appellant  Lee 
Oibson  and  Joe  H.  Miller,  for  appellees. 

BURNAM,  J.  This  suit  was  Instituted  in 
the  McLean  circuit  court  by  the  appellant, 
Sarah  Wall,  against  appellees,  as  executors 
of  J.  H.  Muster,  deceased,  on  a  note  for 
^20.  Before  an  answer  was  filed  In  the  case, 
appellant  filed  her  petition  for  a  change  of 
venue,  supported  by  the  affidavits  of  three 
other  persons,  in  which  she  says  that  she 
«annot  obtain  a  fair  and  impartial  trial  of 
the  case  in  McLean  county,  because  of  the 
undue  influence  of  defendants,  and  the  odium 
which  attends  herself.  The  defendants  de- 
nied the  grounds  relied  on  for  a  change  of 
venue,  and  supported  their  contention  by  the 
affidavits  of  10  citizens  of  the  county,  to  the 
effect  that  appellant  could  obtain  a  fair  trlaL 
Her  motion  was  overruled.  Defendants  then 
filed  their  answer,  in  which  they  denied  that 
J.  H.  Muster  signed  or  delivered  the  obliga- 
tion sued  on,  or  that  it  was  his  act  or  deed. 
A  trial  before  a  Jury  resulted  In  a  verdict 
and  judgment  for  appellees,  and,  a  motion 
for  a  new  trial  having  been  overruled,  the 
plaintiff  brings  her  case  up  for  review. 

The  first  ground  of  complaint  is  that  the 
court  erred  in  not  granting  to  appellant  a 
change  of  venue.  Section  1094  of  the  Ken- 
tucky Statutes  provides:  "Parties  to  any 
suit  may  have  a  change  of  venue,  when  It 
appears  that  owing  to  the  undue  Influence  of 

» Reported  by  Edward  W.  Hlnes,  Esq.,  of  the 
Fraaktort  bar,  and  tormorly  state  reporter. 


his  adversaries  in  the  county,  or  to  the  odium 
which  attends  himself,  or  his  cause  of  ac- 
tion or  his  defense,  he  cannot  have  a  fair 
trial."  If  the  facts  shovm  by  the  evidence 
on  the  trial  of  this  motion  do  not  entitle  ap- 
pellant to  a  change  of  venue,  it  is  difficult  to 
conceive  of  a  state  of  case  In  which  this  pro- 
vision of  the  statute  should  apply.  It  is 
shown  that  the  defendant  Haynes,  one  of  the 
executors  of  the  will,  and  the  son-in-law  of 
the  deceased,  is  a  man  of  commanding  influ- 
ence in  McLean  county;  that  his  father  fills 
the  office  of  county  superintendent;  that  one 
of  his  brothers-in-law  is  county  attorney,  and 
that  another  is  sheriff  of  the  county;  that  J. 
H.  Muster,  prior  to  his  death,  was  a  promi- 
nent and  leading  attorney;  while  appellant 
was  an  old  woman,  unable  to  read  or  write, 
and  laboring  under  Indictments  for  murder 
and  for  keeping  a  bawdy  house,  which  she 
swears  were  procured  by  the  defendants  for 
the  purpose  of  discrediting  her.  We  think 
the  court  erred  In  overruling  the  motion  for 
a  change  of  venue. 

Appellant  also  complains  that,  under  a 
simple  plea  of  non  est  factum,  the  defend- 
ants were  permitted  to  introduce  proof  to 
the  effect  that  about  the  28th  day  of  March, 
1888,  one  W.  J.  Brackett  had  purchased  a 
small  tract  of  land  from  the  plaintiff,  Sarah 
Wall,  in  payment  for  which  he  had  executed 
three  notes,  of  $100  each,  in  the  following 
form:  "On  or  before  the  first  of  March,  1890, 
I  promise  to  pay  Sarah  Wall  the  sum  of 
$100.00."  That  these  notes  were  in  the  hand- 
writing of  J.  H.  Muster,  and  were  attested 
by  him,  and  that  the  note  sued  on  was  in 
reality  one  of  these  notes,  which  bad  been 
altered  by  appellant  by  erasing  the  word 
"one,"  and  substituting  the  word  "nine,"  and 
making  other  alterations.  The  note  sued  on 
Is  in  the  following  form:  "March  28,  1894. 
On  or  before  the  first  day  of  March,  1896,  I 
promise  to  pay  Sarah  Wall  the  sum  of  nine 
hundred  and  twenty  dollars.  J.  H.  Muster. 
Witness  my  hand."  That  this  defense  had 
not  been  relied  on  or  suggested  by  the  an- 
swer. That  she  could  have  procured  the 
note  which  was  alleged  to  have  been  altered 
and  changed  for  inspection  upon  the  trial. 
If  she  had  had  notice  that  such  a  contention 
would  be  made  or  relied  upon.  Under  the 
plea  of  non  est  factum,  the  defendants  were 
limited  to  proof  which  tended  to  show  that 
the  decedent  did  not  sign,  execute,  or  de- 
liver the  writing  sued  on,  because  that  was 
the  extent  of  their  deniaL  If  they  Intended 
to  admit  that  the  note  was  actually  in  the 
handwriting  of  decedent,  but  had  been  sign- 
ed by  him  only  as  a  witness  to  the  signature 
of  Brackett,  and  that  It  had  been  subse- 
quently altered  and  changed  so  as  to  make 
it  appear  to  be  the  obligation  of  decedent  for 
a  different  amount  altogether,  then,  under 
the  Code,  these  facts  should  have  been  plead- 
ed to  make  the  testimony  offered  competent. 
See  Newm.  PI.  &  Prac.  p.  525;  Sanford  v. 
Smith,  6  Bush,  474.    This  testimony  waa  not 
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responsive  to  the  issues,  and  was  not  com- 
petent 

Several  other  grounds  are  r^ed  on  for  re- 
versal, but,  as  It  Is  not  probable  that  tbey 
will  occur  upon  a  new  trial,  it  is  anneces- 
sary  tor  us  to  consider  them.  Upon  the 
whole  case  we  are  of  the  opinion  that  ap- 
pellant has  not  had  a  fair  and  impartial 
trial,  and  for  this  reason,  and  the  errors 
pointed  out,  the  judgment  is  reversed,  and 
remanded  for  a  new-  trial  consistent  here- 
with. 


TYLBE  V.  MOODY  et  al.i 

(Oonrt  of  Appeals  of  Kentucky.     Jnne  6, 

1901.) 

BALBS-FAI^SB  WARRANTY— SELLER'S  KNOWL- 
EDGE OF  FALSITY— MEASURE  OF  DAMAGES. 

1.  To  entitle  the  buyer  of  a  machiue  for  the 
manufacture  of  gas  to  recover  of  the  seller  for 
a  breach  of  warranty  that  the  machine  would 
not  and  could  not  explode,  it  is  not  necessary 
for  him  to  allege  that  the  seller  knew  that 
the  warranty  was  false. 

2.  The  damages  recoverable  for  such  a  breach 
of  warranty  include  damages  for  personal  in- 
Jnry  to  the  buyer  from  an  explosion  of  the 
machine,  such  damages  being  the  natural  and 
probable  result  of  a  breach  of  the  warranty, 
and  therefore  within  the  contemplation  of  the 
parties. 

Appeal  from  circuit  court,  Jefferson  county, 
law  and  equity  division. 

"To  be  officially  reported." 

Action  by  Ernest  Tyler  against  Moody  & 
OlPntt  and  others  to  recover  damages  for  per- 
sonal injuries.  Judgment  for  defendants,  and 
plaintiff  appeals.    Reversed. 

Simrall  &  Doolan,  P.  J.  Beard,  and  Willis  & 
Willis,  for  appeUant  B.  J.  &  Upton  W.  Mulr, 
J.  C.  Beckham  &  Son,  W.  S.  Pryor,  and  Fry- 
er, O'Neal  &  Pryor,  for  appellees. 

WHITE,  J.  The  appellant  brought  this  ac- 
tion to  recover  for  damages  for  personal  in- 
juries caused  by  an  explosion  of  gas  cc^nera- 
tor  for  the  manufacture  of  acetylene  gas, 
sold  by  appellees  Hall  &  Son,  and  manufac- 
tured by  appellees  Moody  &  Offutt  Appel- 
lant avers  In  bis  petition  that  appellees  "guar- 
antied and  represented  to  him  at  the  time  of 
said  sale,  and  as  a  part  of  said  contract,  that 
the  said  machine,  and  the  use  thereof  in 
generating  acetylene  gas,  was  and  would  be 
entirely  safe,  and  that  no  damages  or  injury 
would  or  could  result  therefrom;  and  that 
said  machine  was  and  would  be  perfectly 
automatic  in  its  action,  and  could  only  make 
gas  equal  to  the  consumption;  and  that  same 
was  so  constructed  as  to  be  absolutely  safe 
in  its  use,  and  that  same  could  not  generate 
gas  beyond  the  capacity  of  the  machine;  and 
that  same  could  always  be  depended  upon  to 
do  the  work  claimed  for  it;  and  that  same 
was  so  simple  in  construction  that  there  was 
absolutely  nothing  about  it  to  get  out  of  or- 

>  Reported  by  Edward  W.  Hlnes,  Esq.,  at  the 
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der;  and  that  the  same  was  simple  and  safe, 
and  that  same  could  not  generate  gas  in  suffi- 
cient quantity  to  blow  up  or  explode  same; 
and  this  plaintiff  relied  upon  said  representa- 
tions and  statements  as  true.  •  •  •  But 
he  says  that  said  representations  were  fali^e 
and  untrue,"  and  it  is  then  set  out  that  each 
representation  was  untrue,  and  that  api;>el- 
lant  was  properly  attending  to  the  machine, 
and  without  fault  on  the  part  of  appellant 
the  generator  did  explode  and  blow  up,  by 
which  he  was  seriously  and  permanently  in- 
jured. Appellees  answered,  denying  that  rep- 
resentations alleged  that  they  claimed  or  rep- 
resented the  machine  as  absolutely  perfect,  or 
that  no  danger  or  Injury  could  possibly  hap- 
I>en  in  its  use;  and  denied  any  representation 
that  the  machine  could  not  generate  gas  in 
sufficient  quantity  to  blow  up  or  explode, 
though  it  is  true,  if  kept  in  good  order,  and 
used  with  care,  it  cannot  generate  gas  suffi- 
cient to  cause  an  explosion.  However  it  was 
admitted  that  they  represented  that  the  ma- 
chine was  safe,  and  they  aver  that  with 
proper  and  careful  use  it  was  safe.  Appel- 
lees Moody  and  Offutt  also  denied  that  appel- 
lees Hall  &  Son  were  their  agents  in  making 
the  sale  and  representations,  such  as  were 
made,  and  they  pleaded  that  the  injury  was 
caused  by  the  negligence  of  appellant  himself. 
These  answers  were  filed  without  a  demurrer 
to  the  petition.  On  trial  the  appellant  intro- 
duced evidence  tending  to  prove  eyeey  allega- 
tion of  his  petition.  He  testified  to  repre- 
sentations and  warranties  by  Ball  &  Son  to 
him,  before  and  at  the  time  of  the  contract 
of  sale,  that  the  machine  was  perfectly  safe, 
and  would  not  and*  could  not  explode  except 
by  contact  with  fire;  that  appellant  had  no 
knowledge  or  information  as  to  the  machine, 
or  the  manufactore  of  acetylene  gas.  except 
as  given  him  by  Hall  &  Son,  and  also  from 
a  circular  issued  by  Moody  &  OfTutt,  who 
wore  the  manufacturers  of  the  machine; 
that  appellant  relied  on  these  statements 
and  repiesentations  as  true,  and  was  thereby 
induced  to  buy,  and  he  did  buy,  the  machine, 
which  appellees  Hall  &  Son  placed  in  his 
bouse,  and  put  in  operation;  that  In  the  use 
of  the  machine  as  directed,  and  while  exer- 
cising dae  care  and  caution,  and  without 
fault  on  appellant's  part,  the  machine  ex- 
ploded, causing  appellant's  Injury.  The  ex- 
tent of  the  lnjm7  was  shown,  which  was 
considerable.  The  circular  furnished  by  the 
manufacturers.  Moody  &  Offutt,  was  intro- 
duced. At  the  conclusion  of  appellant's  evi- 
dence the  court  directed  a  verdict  for  appel- 
lees, and,  judgment  being  accordingly  ren- 
dered, this  appeal  is  prosecuted. 

In  the  judgment  rendered  the  court  requir- 
ed appellees  to  pay  the  costs  from  the  time 
of  filing  their  answers,  including  the  trial; 
the  court  being  of  opinion  that  the  petition 
was  insufficient.  Counsel  for  appellees  rely 
on  the  case  of  Jones  v.  Ross,  96  Ala.  448,  13 
South.  319,  and  cases  cited,  to  sustain  the 
judgment  of  the  coiut  below.    la  that  caae 
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Itoas  sued  Jones  to  recover  damages  for 
breach  of  warranty  In  the  sale  of  a  horse. 
The  petition  alleged  that  "defendant  sold  to 
plaintiff  a  horse,  which  defendant  falsely  rep- 
resented to  be  gentle,  and  to  work  kind  and 
g«itle  anywhere."  The  borae,  being  bitched 
to  a  bnggy,  ran  away,  wherry  plaintiff  was 
injured,  for  which  recovery  was  sought.  The 
petition  further  avers  "that  the  defendant 
knew  said  horse  was  vicious  and  unsafe,  and 
Intentionally  represented  him  to  plaintiff  to 
be  safe  and  gentle."  The  supreme  court  o£ 
Alabama  held  the  petition  to  be  sufllcient  to 
enable  Ross  to  recover  for  his  injuries^  but 
on  the  proof  the  court  held  that  the  case 
was  not  made  out,  and  a  peremptory  Instruc- 
tion should  have  been  given.  The  court  on 
that  point  said:  "There  Is  not  one  particle 
of  evidence  In  the  record  tending  to  show 
that  defendant  knew,  or  had  reason  to  b«- 
Ueve^  the  horse  to  be  vielons  and  unsafe^  or 
that  the  affirmation  was  of  that  reckless 
character  to  be  the  equivalent  of  bad  faith; 
and  without  proof  of  some  fact  or  drcnm- 
stance  tending  to  sustain  these  avermciits 
plaintiff  was  not  entitled  to  recover  for  per* 
sonal  injuries  In  this  action."  In  that  opln- 
ion  the  court  refers  to  the  case  of  Herring 
V.  PkaggB,  62  Ala.  180,  84  Am.  riep.  4,  as 
decisive  of  the  question  as  to  what  aver- 
ments were  necessary  to  recovery.  The  aver- 
ments In  the  petition  of  the  case  at  bar  are 
that  appellees  expressly  warranted  that  the 
machine  -nould  not  and  could  not  explode. 
It  is  not  alleged  that  appellees  knew  this  to 
be  false,  but  it  Is  alleged  that  it  was-  false, 
for  the  machine  did  explode  and  blow  up. 
Counsel  for  appellees  insist  that  there  is  not 
an  averment  of  scienter  in  tine  petition,  and 
it  is  therefore  InsafEheient  In  Chit.  PI.  137, 
the  author  says  that  case  or  assumpsit  may 
be  supported  for  a  false  warranty  on  the 
sale  of  the  goods,  and  that  "in  an  action  up- 
on the  case  in  tort  for  a  breach  of  warranty 
of  goods  the  scienter  need  not  be  laid  in  the 
declaration,  nor,  If  charged,  conid  it  be  prov- 
ed." In  the  case  of  Sliippin  v.  Bowen,  122 
U.  S.  576,  7  Siq).  Ct  1288.  30  L.  Bd.  1172, 
the  supreme  court  held  that  this  rule  of 
pleading,  as  stated  by  Chitty,  applied  where 
the  action  was  for  breach  of  an  express  war- 
ranty, and  the  scienter  need  not  be  alleged; 
for,  if  the  warranty  was  expressly  made,  it 
made  no  difference  whether  the  warrantor 
knew  it  was  false,  or  did  not  know  whether 
it  was  true  or  false.  This  case,  and  the  au- 
thorities cited,  are  decisive  of  the  question 
that  it  is  not  necessary  to  allege  a  knowledge 
of  the  falsity  of  the  representation  when 
made,  where  there  Is  an  express  warranty  of 
any  jmrticular  thing,  or  of  a  machine  for  a 
particular  purpose,  or  against  particular  dam- 
ages. 

It  is  argned  that  in  no  state  of  cane  can  a 
recovery  be  had  for  the  injuries  to  appellant, 
because  they  are  too  remote.  A  leading  case 
upon  the  criterion  of  recovery  for  breach 
of  warranty  is  Dushane  r.  Benedict,  120  U. 


S.  630,  7  Sup.  Ct.  686,  80  Lb  Bd.  810.  The 
supreme  court  there  said:  "The  damagec 
recoverable  for  a  breach,  of  warranty  or  for 
false  r^resentatlon  Include  all  damages 
which,  In  the  contemplatioin  of  the  parties, 
or  according  to  the  natural  or  usual  course 
of  things,  may  result  from  the  wrongful 
act."  In  Snth.  Dam.  (2d  Bd.)  p.  1523,  i  GT5. 
it. is  said,  after  a  review  of  many  cases:  "A 
buyer  may  recover  damages  for  personal  In- 
juries which  result  from  selling  property 
with  a  false  warranty.  •  •  •  A  dealer 
will  be  liable  for  like  Injuries  from  the  ex- 
plosion of  illuminating  oils  sold  with  war- 
ranty, express  or  Implied,  which  is  untrue. 
And  so  win  any  vendor  be  held  answerable 
for  such  Injuries  from  vicious'  animals  soM 
with  warranty  of  gentle  and  docile  nature. 
In  such  ca9es'  there  is  a  negligence,  which, 
though  free  from  fraud.  Involves  a  serious 
breach  of  social  dnty  as  well  as  contract; 
and,  where  the  lAjury  comes  to  the  vendee 
from  an  exposore  induced  \jy  the  warranty, 
doubtless  the  right  to  damages  In  an  action 
\xpoa  the  warranty  would  be  co-ext«i8lve 
with  that  allowed  for  compMiBatlon  In  ac- 
tions for  n^Ilgenee.  Where  an  act  of  neg> 
llgence  is  Imminently  dangerous  to  the  lives 
of  others,  the  guilty  party  la  liable  to  the  one 
injured  thereby;  whether  a  contract  between 
them  be  violated  by  that  negligence  or  not 
If  the  law  and  a  contract  Impose  the  same 
duty,  the  same  redress  for  violation  is  due 
by  either,  and  would  be  accorded,  nnless 
thero  should  be  practical  restriction  in  the 
form  of  action  resorted  to  to  obtain  that  re- 
dress." The  doctrine  of  liability  for  all 
damage  which.  In  the  contemplation  of  the 
parties,  or  according  to  the  natural  or  usual 
course  of  things,  may  result  from  a  breach 
of  the  warranty,  Is  now  well  recognized,  and 
Is  recognized  by  the  Jones  v.  Ross  Case,  su- 
pra, where  the  court  held  the  petition  suffi- 
cient The  exact  criterion  of  recovery  In 
this  cas^  eren  if  appellant  should  be  enti- 
tled, on  the  proof,  to  recover  at  all,  was  not 
passed  on  by  the  court  below,  nnless  the 
court  intended  by  his  direction  of  verdict  to 
hold  that  damage  for  personal  injury  could 
not  be  recovered,  and  that  there  was  no 
claim  of  difference  in  value  of  the  machine, 
and  no  recovery  sought  therefor.  If  this 
was  the  conclusion  of  the  lower  court,  we  are 
of  opinion  it  was  error.  The  warranty,  as 
alleged  and  proved  by  appellant's  evidence, 
was  against  explosion,— the  very  thing  shown 
to  have  happened,  tfpon  this  showing  by 
appellant,  uncontradicted,  we  think  he  would 
be  entitled  to  recover  for  his  personal  In- 
Jury,  as  this  evidently  was  in  contemplation 
of  the  parties,  or,  according  to  the  natural 
or  usual  course  of  things,  might  result  from 
a  breach  of  the  warranty  that  the  machine 
would  not  explode.  An  explosion  of  a  ma- 
chine of  this  sort  would  usually  and  ordina- 
rily be  attended  with  damage  other  than  to 
the  machine  itself,  and  might  Injure  persons, 
—being  near  a  dwelling,  would  probaUy  do 


Digitized  by 


Google 


Ky.) 


M0EUI8  T.  McCADDBX 


435 


so,— and  80  It  must  be  beld  that  personal  In- 
jury was  contemplated  as  a  probable  result 
of  an  exptoBlcm,  and  that  was  what  appellant 
was  assured  woold  not  happen.  We  con- 
clude, therefore,  that  upon  the  case  as  pre- 
sented by  appellant  a  peremptory  Instruction 
should  not  have  been  given.  Without  con- 
tradictory evidence,  he  was  entitled  to  re- 
oaver.  For  the  reasons  indicated,  the  Judg- 
ment is  reversed,  and  cause  remanded  (or  a 
new  trial,  and  for  ftirther  proceedings  con- 
sistent herewith. 

VANMETEB  et  al.  v.  WARD'S  ADM'R.» 
(Oonrt  of  Appeals  of  Kentucky.     June  6, 

1901.) 
APPBAL-RBVKRSIBIiB  SSROBS— RBVIBW. 
In  an  ordinary  action  submitted  to  the 
court  without  a  jury,  in  the  absence  of  a  mo^ 
tion  for  a  new  trial  and  a  bill  of  exceptions, 
nothing  can  be  considered  on  appeal  except  the 
sufficiency  of  the  pleadings  to  support  the  judg- 
ment. 

Appeal  from  circuit  court,  Edmonson  coun- 
ty. 

"Not  to  be  offlclally  reported." 

Action  by  O.  J.  Ward's  administrator 
against  J.  C.  Vanmeter  and  others  on  a  su- 
persedeas bond.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

M.  M.  Logan  and  Wright  &  Sturgeon,  for 
appellants.  Wm.  Cromwell  and  J.  S.  Lay, 
for  appellee. 

O'RBAB,  J.  This  was  an  action  at  law  to 
reeover  damages  on  a  suftersedeas  bond  ex.- 
ecuted  In  the  Edmonson  circuit  court  by  ap- 
pellants. The  trial  was  had  b^ore  the 
Judge,  a  Jury  being  waived.  There  was  no 
separation  of  law  and  facts,  nor  was  there  a 
motion  for  a  new  trial,  nor  is  there  a  bill  of 
exceptions  in  the  record.  The  judge  directed 
a  Judgment  against  the  malters  of  the  bond 
for  damages.  The  pleadings  uphold  and 
support  the  Judgment  In  the  absence  of  a 
motion  for  a  new  trial  and  bill  of  exceptions, 
the  invariable  rule  of  this  court  has  been  to 
look  ax&xiy  to  the  pleadings,  and,  if  they 
support  the  judgment,  it  will  be  affirmed. 
Adhering  to  that  rule  in  this  case,  the  Judg- 
ment appealed  from  is  now  affirmed. 


MORRIS  ▼.  McGADDEN  et  al.t 

(Gonrt  of  Appeals  of  ErentuAy.    June  S, 
1901.) 

JtJDICIAl,  SALBS-TNADBQUACT  OP  PRICB-EF- 
FBCT  OP  POLITICAL  MEErTlNQ 
UPON  BIDDING. 
A    Judgment   snstaining   exceptions   to    a 
commissioner's   report  of   sale  on  the  ground 
that   the    price   was   grossly   inadequate,    and 
that  the  sale  tool(  place  at  the  time  and  in 
the  immediate   vicinity   of   a   heated   political 
meeting,  will  not  be  disturbed,  the  evidence  be- 
ing conflicting  as  to  whether  the  circumstan- 

'  Reported    bj    Edward   W.    HInes,    Esq.,    of    tilt 
rnoktoTt  bar,  and  tormwly  itat*  reporter. 


ces  were  such  as  to  interfere  iritb  the  proper-' 
ty  bringing  a  fair  price. 

Appeal  from  circuit  court  Warren  coimty. 

"Not  to  be  officially  reported." 

Action  by  Aithur  K.  Slover,  by  next  friend, 
T.  O.  MeCadden,  and  others,  for  the  cosiflr- 
matlon  of  a  sale  of  land.  Judgment  sus- 
taining exceptions  to  a  sole  made  by  the 
master  commissioner  under  Judgment  of  the 
court,  and  W.  CL  Morris,  the  purchaser,  ai^ 
pealB.    Affirmed. 

John  M.  Galloway,  for  appellant  William 
M.  Dulaney  and  McEenzie  Moss,  for  appel- 
lees. 

DTJ  RELLB,  J.  By  the  will  of  DruclUa 
D.  Phillips  she  devised  all  her  estate  "to  my 
nephew,  Arthur  R.  Slover,  son  of  my  sister 
Sallie  and  T.  D.  Slover,  to  be  used  by  them 
for  his  education."  She  appointed  her  sister' 
and  her  sister's  husband  to  act  "as  said  A. 
R.  Slover's  trustee,"  and  requested  that  they 
b«  permitted  to  act  as  trustees  without  bond. 
The  estate  thus  devised  consisted  principally 
of  an  undivided  one-fourth  interest  in  a  lot 
of  land  of  171  feet  frontage  in  Bowling 
Green,  from  which  the  houses  which  former- 
ly stood  upon  it  had  been  burned.  The  in- 
fant devisee  appears  to  have  had  no  other 
estate  except  the  property  covered  by  this 
devise.  The  owners  of  the  other  interests 
in  the  lot  Joined  with  the  trustees  In  adver- 
tising the  property  for  sale  In  lots  and  ui^ 
divided.  It  brought  the  best  price  as  a 
whole,  and  was  sold  to  one  J.  B.  Potter  for 
$3,591;  W.  G.  Morris,  appellant  here,  being 
present  and  bidding  $3,505.  Thereupon,  to 
satisfy  the  purchaser  with  regard  to  the  ti- 
tle, the  adult  owners  joined  with  the  trustees 
and  with  the  infant  suing  by  his  next  friend, 
in  a  petition  to  the  Warren  circuit  court 
pra5ing  for  an  order  confirming  the  sale  up- 
on the  ground  that  a  division  of  the  property 
could  not  be  made  without  materially  im- 
pairing its  value;  that  it  was  unproductive, 
and  was  being  consumed  by  taxes  and  mu- 
nicipal improvements;  that  the  sale  made 
was  a  very  advantageous  one;  and  also  pray- 
ing that  if  the  sale  so  made  could  not  be 
confirmed,  another  sale  be  ordered  by  the 
court  A  guardian  ad  litem  was  appointed 
for  the  infant  snd,  after  hearing,  the  circuit 
court  held  that  though  the  sale  was  a  fair 
one,  and  made  upon  ample  advertisement 
it  was  doubtful  whether  the  court  had  power 
to  confirm  it  and  therefore  adjudged  a  sale 
by  the  master.  The  sale  was  advertised,  but 
on  the  day  appointed,  the  weather  being  very 
rainy,  and  no  bidders  being  present  the  sale 
was  postiwned  by  request  of  the  parties. 
After  another  advertisement  the  property 
was  sold  at  public  sale,  appellant  Morris, 
becoming  the  purchaser  at  $2,370.  Excep- 
tions were  filed,  upon  the  ground  that  the 
price  was  grossly  inadequate,  and  that  the 
sale  took  place  at  the  time  and  in  the  im- 
mediate vicinity  of  a  heated  political  meet- 
ing, which  seems  to  have  been  interrupted' 


Digitized  by 


Google 


436 


63  SOUTHWESTEBN  REPORTER. 


(Ky. 


by  something  In  the  nature  of  a  free  fight 
The  trial  court  sustained  the  exceptions,  and 
from  that  order  the  purchaser  has  appealed. 
This  court  has  often  held  that,  on  account 
Of  the  public  Interest  in  having  purchasers  at 
Judicial  sales  secure  in  their  purchases.  It 
would  not  sanction  the  setting  aside  of  such 
sales  for  mere  inadequacy  of  price.  On  the 
other  hand,  it  has  been  frequently  held  that, 
where  the  attendant  circumstances  of  the 
sale  were  such  as  to  show  that  tt  was  not  a 
fair  one,  the  added  circumstance  of  inad- 
equacy of  price  would  be  considered.  The 
circuit  court  evidently  found  as  a  fact  that 
the  peculiar  circumstances  attendant  upon 
this  sale  were  such  as  to  interfere  with  the 
property  bringing  a  fair  price;  and,  while 
the  evidence  upon  this  subject  Is  somewhat 
conflicting,  we  are  not  inclined  to  dlsturl)  its 
finding.  For  the  reasons  given,  the  Judg- 
ment is  affirmed,  with  directions  to  the  cir- 
cuit court  for  further  proceedings  consistent 
herewith. 


SUMMERS  V.  WORTHAM.t 

(CSourt  of  Appeals  of  Kentucky.     June  6, 
1901.) 

VENDOR  AND  PURCHASER-INABILITT  OP  PUR- 
CHASER TO  MAKE  CASH  PAYMENT— FORFEI- 
TURE OP  LAND  CONVEYED  AS  PART  CONSIO- 
BRATION. 

Where  the  purchaser  of  a  one-half  interest 
In  a  tract  of  land  agreed  to  pay,  as  part  of  the 
consideration,  one-half  of  a  debt  which  was 
secured  by  a  lien  on  the  land,  and  as  a  further 
consideration  conveyed  to  the  vendor  another 
tract  of  land,  he  was  bound,  upon  a  tender  of 
deed  by  the  vendor,  to  make  the  agreed  pay- 
ment in  cash;  but,  being  unable  to  do  so,  the 
court  should  not  have  refused  him  relief,  and 
thus  adjudged  a  forfeiture  of  the  land  he  had 
conveyed,  but  should  instead  have  ordered  a 
sale  of  the  one-half  interest  in  the  other  tract 
of  land,  and  ordered  the  payment  to  him  of 
the  balance  of  the  proceeds  after  paying  the 
one-half  of  the  lien  debt  with  interest  and 
costs. 

Appeal  from  circuit  court,  Mercer  county. 

"Not  to  be  ofBcially  reported." 

Action  by  B.  F.  Summers  against  B.  F. 
Wortham  to  enforce  specific  performance  of  a 
contract  to  convey  land.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Reversed. 

Chas.  C.  Fox,  for  appellant  W.  C.  Bell, 
for  appellee. 

WHITE,  J.  Appellant  brought  this  action 
for  specific  performance  of  a  contract  to  con- 
vey land.  Appellee  answered,  admitting  the 
contract  and  also  expressed  a  willingness  to 
convey  upon  the  conditions  of  the  contract 
The  controversy  arises  over  the  proper  con- 
struction of  the  contract  It  reads:  "This 
obligation  this  day  entered  into  by  and  be- 
tween B.  Florrle  Wortham  and  B.  F.  Sum- 
mers for  and  In  consideration  of  one  thou- 
sand dollars  paid  in  hand,  I,  B.  Florrie 
Wortham,  do  agree  to  furnish  B.  F.  Summers 

>  Reported  by  Edward  W.  Hlnea,  Esq.,  ot  the 
FntnUort  bar,  and  formerly  state  reporter. 


one-half  Interest  in  the  S.  B.  Wortham  farm 
In  Mercer  county,  for  which  B.  F.  Summers 
agrees  to  pay  one-half  of  land  notes  held  by 
H.  S.  Hillenmeyer  against  said  farm.  [Signed] 
B.  Florrie  Wortham.  B.  F.  Summers."  At 
the  time  this  contract  was  executed  appel- 
lant deeded  to  appellee  land  considered  of  the 
value  of  !fl,00O.  It  appears  to  be  conceded 
that  at  the  time  of  the  contract  the  title 
to  the  land  was  in  the  heirs  of  S.  R.  Worth- 
am,  he  having  bought  the  land  from  Hillen- 
meyer, and  at  his  death  owed  Hillenmeyer 
about  $4,000,  balance  of  piurchase  money.  So 
It  was  necessary  to  have  the  vendor's  lien 
foreclosed,  and  a  sale  of  the  land,  and  pur- 
chase by  B.  Florrie  Wortham,  the  widow  of 
S.  R.  Wortham,  to  enable  her  to  obtain  title 
which  she  could  convey  to  appellant  This 
was  the  debt  mentioned  In  the  contract  that 
appellant  was  to  pay  one-half.  Appellant 
contended  tliat  appellee  should  pay  the  land 
notes  and  deed  the  one-half  to  him,  when 
she  would  retain  a  lien  for  the  balance  to  be 
paid  by  him;  that  is,  one-half  of  the  amount 
of  the  Hillenmeyer  debt.  On  the  other  hand, 
appellee  contends  that -appellant  was  to  pay 
cash  on  delivery  of  the  deed,  and  pleaded 
a  tender  of  a  deed  demanding  the  sum  of 
$2,154.39,  being  the  one-half  of  the  sum  nec- 
essary to  pay  Hillenmeyer,  and  its  refusal 
by  appellant,  before  the  suit  was  brought 
and  she  again  tendered  the  deed  and  de- 
manded payment  of  the  cash.  Proof  was 
heard  on  the  disputed  construction,  and  the 
court  rendered  a  decree  sustaining  appellee's 
contention,  and  gave  appellant  an  election  to 
accept  the  deed  and  pay  the  cash  at  its  de- 
livery, and  adjudged  appellee  her  costs.  This 
decree  was  interlocutory.  At  the  next  term 
of  the  court  Judgment  was  rendered  reciting 
the  failure  of  appellant  to  pay  and  accept  the 
deed,  and  adjudged  that  appellant  had  no 
right  or  Interest  in  the  land,  refused  a  re- 
scission, and  dismissed  appellant's  petition, 
thfireliy  denying  all  relief. 

AVe  are  of  opinion  that  the  proof  warrant- 
ed the  Interpretation  of  the  contract  given 
to  It  by  the  court.  The  real  reason  why  ap- 
pellee made  the  contract  was  to  enable  her 
to  raise  the  amount  of  the  debt  against  the 
land.  We  are  clear  that  it  was  agreed  that 
appellant  should  pay  cash  on  appellee  mak- 
ing the  deed  to  one-half.  This  he  failed  and 
refused  to  do,  even  after  the  interlocutory 
decree.  There  was,  therefore,  no  error  In  re- 
quiring appellee  to  deed  him  one-half  of  the 
land  unincumbered,  and  accept  his  obligation 
to  pay  the  amount  she  bad  been  compelled 
to  pay  for  it  Likewise  there  was  no  error 
in  refusing  to  adjudge  a  rescission.  There 
were  no  grounds  for  a  rescission.  The  fail- 
ure of  consummation  of  the  contract  was  the 
fault  or  failure  of  appellant.  However,  there 
is  no  provision  in  the  contract  for  a  forfeitore 
of  the  $1,000  worth  of  land  deeded  by  appel- 
lant, and,  as  it  appears  that  the  contract 
I  was  entered  Into  in  good  faith,  and  the  differ- 
I  ences  In  the  interpretation  appear  to  be  hon- 
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est,  there  appears  to  us  no  reason  why  a  for- 
feiture should  be  declared.  Forfeitures  are 
not  favored  in  equity,  but,  rather,  compensa- 
tion should  be  given  if  it  can  be  reasonably 
done.  It  is  shown  that  on  this  land  deeded 
by  appellant  appellee  has  made  valuable  and 
lasting  improvements  of  the  value  nearly 
equal  to  the  land  itself.  It  was,  therefore, 
not  error  to  decree  a  rescission  and  reconvey- 
ance of  this  land.  Appellant,  however,  has 
some  equity,  even  conceding  that  his  failure 
to  take  the  deed  was  his  utter  Inability  to 
raise  the  cash  payment  demanded  and  ad- 
judged. We  are  of  opinion  that  the  chan- 
cellor should,  instead  of  adjudging  a  forfei- 
ture and  dismissing  appellant  without  any 
relief,  have  adjudged  the  one-half  of  tne  S.  R. 
Wortham  land  sold  as  the  property  of  appel- 
lant, and  anything  In  excess  of  the  sum  to  be 
paid,  viz.  $2,154.39,  and  Interest  from  May  10, 
1898.  at  6  per  cent.,  and  the  costs  of  this  ac- 
tion, including  costs  of  sale,  to  have  adjudged 
to  appellant  in  full  satisfaction  of  all  rights 
in  the  contract.  For  the  reasons  indicated, 
the  Judgment  is  reversed,  and  cause  remand- 
'<>d  for  Judgment  in  accordance  herewith. 


REAMS  et  al.  v.  McHARGUE,  Sheriff.* 

(Court'  of  Appeals  of  Kentucky.    June  5, 

1901.) 

BILLS  OF  BXCBPTION-COMHISSIONER'S  SET- 
TLEMENT WITH  SHERIFF  AS  TAX  COLLECT- 
ORr-FAILURB  OF  FISCAL  COURT  TO  ALLOW 
PROPER  CREDITS  —  EXEMPTIONS  OF  PROP- 
ERTY FROM   SALE   FOR  TAXES. 

1.  A  bill  of  exceptions  is  not  necessary  to 
bring  before  the  court  of  appeals  the  evidence 
heard  upon  the  trial  of  exceptions  to  a  com- 
missioner's report  of  settlement  with  the  sheriff 
as  tax  collector;  the  proceeding  being,  to  all 
intents,  a  proceeding  in  equity. 

2.  Even  in  the  absence  of  the  evidence  in 
such  a  proceeding,  the  judgment  will  be  re- 
versed if  it  appears  from  the  settlement  and 
exceptions  thereto  that  the  judgment  is  errone- 
ous. 

3.  Under  Ky.  St.  !i  4146.  4251,  the  fiscal 
court  of  a  county  has  exclusive  original  ju- 
risdiction to  determine  what  allowance  shall 
be  made  to  the  sheriff  on  account  of  insol- 
vent and  delin<}uent  taxpayers;  and  the  com- 
missioner appointed  to  settle  with  the  sheriff 
has  no  authority  to  allow  lilm  any  credit  on 
that  account,  or  on  account  of  duplicate  lists 
or  other  errors  in  assessments,  unless  the  fiscal 
court  has  first  allowed  him  the  credit,  or  ex- 
onerated him  from  liability  for  such  claims; 
the  sheriff  having  a  remedy  by  mandamus  if 
the  fiscal  conrt  fails  to  allow  him  proper  cred- 
its. 

4.  Tliough  Const.  S  170,  exempts  from  taxa- 
tion personal  property  of  a  person  with  a  fam- 
ily, ''not  exceeding  ?250  in  value,"  nothing  is 
exempt  from  levy  and  sale  for  such  taxes  as 
the  owner  does  in  fact  owe. 

Appeal  from  circuit  court,  Laurel  county. 

"To  be  officially  reported." 

Exceptions  by  L.  B.  McHargue,  sheriff,  to 
a  commissioner's  report  of  settlement  with 
blm  as  tax  collector.    Judgment  sustaining 

*Baported  by  Edward  W.  Hlnes,  Esq.,  at  th* 
VrsDktort  bar,  and  tormerly  stats  reportwr. 


exceptions,  and  B.  G.  Reams,  the  commis- 
sioner, and  others,  appeal.    Reversed. 

James  Sparks  and  H.  O.  Eversole,  for  ap- 
pellants. Chas.  R.  Brock,  H.  0.  Hazelwood, 
and  H.  C.  Faulkner,  for  appellee. 

OUFFT,  J.  The  appellee  was  sheriff  of 
Laurel  county  In  1899,  and  at  the  October 
term  of  the  fiscal  court  of  said  county  the 
appellant  Reams  was  appointed  commission- 
er to  settle  with  the  said  sheriff  for  the  year 
1^9.  Thereupon  the  commissioner  proceed- 
ed to  make  a  settlement,  from  which  it  ai>- 
pcars  that  the  sheriff  was  charged  with  the 
sum  of  $11,546.45,  and  credited  by  various 
sums,  amounting  in  the  aggregate  to  $10,- 
566.06,  showing  a  balance  due  from  said 
sheriff  of  $927.27;  and  this  settlement  waa 
filed  in  the  clerk's  office  of  said  county  on 
the  1st  of  May,  1900.  On  May  5,  1900,  ap- 
pellee filed  exceptions  to  said  settlement  be- 
cause the  commissioner  failed  to  give  him 
credit  for  a  duplicate  list  of  $17,813.12,  at 
40  cents  per  $100,  amounting  to  $71.26; 
also  for  06  daplicate  polls,  including  wo- 
men and  nonresidents,  at  $1  each,  amounting 
to  $66;  also  for  5  polls,  of  $1  each,  which 
were  released  by  order  of  the  fiscal  court 
aforesaid;  also  because  be  failed  to  credit 
him  with  $14.68  listed  for  the  purpose  of  tax- 
ation as  belonging  to  people  in  Laurel  coun- 
ty, when  in  fact  said  persons  did  not  reside 
in  Laurel  county,  or  have  any  propwty  In 
said  county;  also  for  failure  to  give  him 
credit  for  $107.60  paid  to  the  First  National 
Bank  of  London,  being  6  per  cent,  penalty 
due  said  bank  on  $1,793.33  worth  of  Laurel 
county  claims  held  by  said  bank  which  had 
not  been  paid  when  due,  there  being  at  the 
time  no  funds  In  the  hands  of  the  sheriff  to 
pay  same;  also  because  the  commissioner 
failed  to  credit  him  with  937  poUs  or  tithes, 
at  $1  each,  making  $937,  which  he,  as  sher- 
iff, reported,  as  required  by  law,  to  the  Lau- 
rel coimty  fiscal  court  at  its  March  term, 
1900,  and  asked  said  court  to  allow  him,  but 
which  said  conrt  at  the  time  and  during  the 
term  neglected  to  take  any  action  whatever 
on  the  said  delinquent  list  returned  as  afore- 
said. It  Is  further  stated  that  the  persons 
whose  names  appeared  on  said  delinquent 
list  were  the  owners  of  less  than  $250  worth 
of  property  at  the  time  of  listing,  and  now 
have  no  property  in  their  possession  except 
the  amount  allowed  to  each  of  said  persons  as 
exempt  from  taxation  and  distraint  under 
the  constitntion  and  laws  of  this  common- 
wealth. The  county,  by  its  attorney,  de- 
murred to  the  exceptions,  and  to  each  of 
them,  because  insufficient  to  show  why  the 
settlement  should  not  be  confirmed.  The 
county  also  filed  exceptions  to  the  report 
because  it  failed  to  charge  said  sheriff  with 
$55.62  penalty  which  said  sheriff  should  have 
been  charged  with  on  $932.43,  the  amount  of 
taxes  due  said  county  from  said  sheriff. 
The  conniy  court  sustained  the  demurrer  to 
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psragrapha  1,  2.  4,  5,  and  6,  and  OTermled 
same  as  to  paragraph  8.  The  sheriff  failing 
to  plead  further,  or  to  Introduce  any  evl- 
'dence  to  show  that  he  should  hare  any  addi- 
tional credit  of  $5  named  in  the  third  para- 
graph, and  Laurel  county  baring  filed  cross 
erceptlons  to  said  settlement,  and  asked 
that  tbe  said  iberlfl  be  diarged  with  $S6.62 
penalty  as  aforesaid,  It  was  finally  adjudged 
that  said  exceptious  taken  by  the  sheriff  be 
OTermled,  tbe  said  settlement  conflnned,  and 
that  the  said  additional  charge  of  $55.62  be 
charged  to  the  sheriff.  £Vom  the  aforesaid 
Judgment  of  the  Laurel  county  court  tbe 
sheriff  proeerated  an  appeal  to  tbe  Laurel 
circuit  court  The  circuit  court  overruled 
the  demurrer  filed  by  the  county,  beretofore 
referred  to,  and  upon  final  hearing  adjudged 
tkat  the  settjement  heretofore  referred  to  -waa 
ineoirect  and  should  hare  been  surcharged, 
•ad  it  was  further  adjudged  that  tbe  sher- 
iff should  hare  been  allowed  the  foltowing 
credits:  971.25,  $66,  «6,  914.68,  and  «937r- 
and  that  the  chacge  of  |5S<62  against  the 
sheriff  as  penalty  ^ould  not  have  been  al- 
lowed. And  it  was  further  adjudged  by  the 
drcaiit  court  that,  upon  the  whole  case,  the 
settlenient  shonld  show  a  balance  due  the 
■aid  sheriff  of  $160.S0;  and  the  said  B.  G. 
Keams.  special  oonunlssioner  ef  the  Laurel 
county  fiscal  court,  and  said  Laurel  county 
fiscal  court,  were  ordered  and  adjudged  to 
make  settlement  accordingly  with  the  sher- 
iff, and  that  appellee  sheriff  should  recover 
«f  appellants  his  costs  expended,— 4o  all  of 
wUch  the  defendants  In  the  court  below  (ai>- 
pellants  bow)  excepted  aud  prayed  an  appeal 
to  the  court  of  appeals,  which  was  granted. 
It  is  eootended  for  appellee  that  the  erl- 
•  4enoe  introduced  in  the  court  bekyw  is  not 
propeily  before  this  court,  and  that  the  pie- 
'  Bumptlon  must  be  that  the  judgment  below 
■l8  sustained  by  tiie  evidence,  and  hence  ought 
■to  be  afiBnned.  We  do  not  concur  in  this  con- 
tention. We  think  this  case  is,  to  all  Intents, 
a  proceeding  In  equity;  and,  the  evidence 
being  actually  copied  and  certified  to  by  the 
clerk,  we  thdnk  the  entire  record  is  before 
this  court  But,  even  if  this  was  not  eo, 
tbe  settlement  and  exceptions  filed  by  the 
appellee  himself  are  necessarily  before  the 
court  and,  we  think,  show  beyond  question 
that  the  judgment  appealed  from  is  errone- 
vm.  Section  4146  of  the  KentuiA?  Statutes 
providea  that:  "Bach  sheriff  shall,  when 
required  by  the  fiscal  court,  settle  his  ac- 
comnts  of  county  or  district  taxes;  and  at 
a  regular  term  in  each  year  tiie  fiscal  court 
shall  appoint  some  competent  person  to  settle 
the  accounts  of  the  sheriff,  the  settlement  to 
be  filed  in  the  county  court  clerk's  oflJce,  and 
be  BObJoct  to  exception  by  the  sheriff  or 
connty  attorney.  The  county  court  shall  try 
and  determine  such  -excepticms,  and  an  ap- 
peal may  be  prosecuted  by  either  party." 
Section  4251  of  the  Kentucky  Statutes  pro- 
vides that:  "The  fiscal  courts,  before  al- 
lowing aad  certifying  any  delinquent  lista 


upon  the  aroUcation  of  the  sheriff,  shall  ad- 
minister to  the  sheriff  and  his  deputies  the 
following  oath:  'Yon  do  swear  that  this 
list  of  insolvents  and  deUnqnents,  new  be- 
fore the  court  and  returned  by  yon,  la  Just 
and  true  as  you  belieye,  according  to  tbe 
knowledge  which  you  have,  and  that  you 
have  been  to  the  residence  (if  in  the  county) 
of  the  party  from  whom  the  tax  is  due,  and 
that  you  con  not  find  any  property  liable  to 
sale  for  taxes,  and  that  you  will  true  an- 
swers make  to  all  questions  asked  you  toudi- 
ing  said  Hat,  and  the  efforts  made  by  you 
to  collect  the  amount  thereof.'  The  court 
shall  then  proceed  to  examine  the  sheriff  to 
ascertain  the  truth  of  the  fact  and  upon 
such  answen  and  other  evidence  and  their 
own  knowledge  allow  sueb  portion  of  the 
lists  as  may  be  right  which,  being  certified  • 
as  allowed,  abaU  entitle  the  sheriff  to  a  credit 
in  his  official  settlement"  There  is  some 
evidence  in  this  case  tending  to  show  that 
the  sheriff  presented  a  list  to  the  fiscal  court, 
but  it  also  appears  that  he  did  not  take  the 
oath  required  by  the  court;  and  it  Is  certain 
from  the  reooid,  as  w^  as  the  evidoice, 
that  the  court  never  did  act  or  determine  as 
to  whether  it  would  allow  or  disallow  the 
whole  or  any  part  of  the  lists,  and  it  further 
appeacB  that  the  sheriff  .finally  withdrew  the 
lists  from  the  court  We  think  it  clear  that 
the  statute  gives  to  tbe  fiscal  courts  exclu- 
sive original  jurisdictioa  to  pass  upon  aad 
determine  as  to  what  allowance  shall  be 
made  to  the  sheriff  on  account  of  Insolvents 
and  delinquents.  We  are  further  of  opinion 
that  all  questions  of  duplicate  lists,  whether 
of  poUs  or  property,  or  other  erriM*  in  as- 
sessments, must  first  be  passed  up<m  by  Ifte 
fiscal  court,  before  the  sheriff  is  entitled  to 
claim  a  credit  from  the  commissioner  there- 
for. In  other  words,  the  commissioner  ap- 
pointed to  settle  with  the  sheriff  has  no  au- 
thority to  allow  the  sheriff  any  credit  for  any 
of  the  items  before  referred  to  unless  the 
fiscal  court  has  first  allowed  him  the  credit 
or  exonerated  him  from  liability  for  such 
claims  or  amounts.  If  the  fiscal  court  should 
fail  to  allow  proper  credits  or  exonerations, 
or  make  proper  corrections  as  to  the  assess- 
ments or  tax  lists  delivered  to  the  sheriff,  bis 
remedy,  if  any,  is  by  appeal  to  the  proper 
court  If  the  fiscal  court  unreasonably  re- 
fuses to  act  in  regard  to  a  delinquent  list  of- 
fered by  the  sheriff,  It  might  be  comp^ed 
to  do  BO  by  mandamus ;  and  hence  it  follows 
that  the  sheriff  is  not  witliout  legal  remedy, 
even  If  the  fiscal,  court  shonld  fall  to  dis- 
charge its  duty. 

It  is  very  earnestly  argued  for  appellee 
that  tbe  937  lists  offered  by  talm  should  be 
allowed;  it  being  claimed,  and  to  some  ex- 
tent proven,  that  a  large  number  of  the  de- 
linquents are  housekeepers  and  have  not 
more  than  $200  worth  of  personal  property, 
and  that  such  property,  under  Const  {  170, 
Is  exemitt  from  taxation;  and  from  that  it 
is  further  argued  that  there  ia  exempt  -from 
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<ev7  or  afttaniie  for  taxes  ^0  worth  of  per- 
sonal property.  We  do  not  think  that  this 
contention  Is  tenable.  It  Is  true  that  section 
170  of  tbe  osaatltutlon  proTldes  that  "house- 
hold goods  and  other  personal  property  of 
a  person  with  a  family,  not  exceeding  $250.00 
In  Talne;  crops  grown  in  the  year  In  which 
the  assessment  Is  made,  and  in  the  hands 
of  the  producers,"— shall  be  exempt  from 
taxation;  bnt  it  is  prorlded  by  Ky.  St  (sec- 
tion 171  of  the  constitution)  that  all  taxes 
shall  be  levied  and  collected  by  general  laws, 
and  by  section  4021  oif  the  Kentucky  Stat- 
utes it  Is  provided  that  nothing  shall  be  ex- 
empt from  levy  and  sale  for  taxes  and  costs 
Incident  to  the  sale.  It  will  thus  be  seen 
that,  while  $250  worth  of  personal  property 
Is  exempted  from  taxation  by  section  170  of 
the  constitntion,  ^et  section  171  provides 
that  taxes  shall  be  levied  and  collected  by 
gcnernl  laws;  and  the  legislature  of  this 
state  has  provided  that  no  proipert7  shall  be 
exempt  from  levy  and  sale  for  taxes  and 
costs  incident  thereto.  The  fact  that  9SS0 
wrath  is  exen^t  from  taxation  does  not  at 
all  imply  or  provide  that  it  shall  be  exempt 
from  sale  for  snch  taxes  as  tte. owner  may 
in  fact  owe.  Moreover,  it  would  be  exoeed- 
Ingly  difficult  andlncanvenlent  to  apply  snoh 
a  rule  of  law,  for  a  party  who  did  not  have 
a  lacge  amount  of  property  might  contend 
that  he  only  had  4260  worth,  and  put  the 
sheriff  to  the  tronble  of  having  a  valuation 
made,  «■  else  tafce  tbe  statement  of  the  tax- 
payw,  which  would  often  create  injiiatlce 
and  confusion,  and  gseatly  Interfere  with  the 
collection  of  taxes. 

The  question  whether  the  Laurel  county 
comrt  may  yet  'receive  and  allow  the  delin- 
qnent  list  and  such  oUier  exoneration  as  the 
'Sheriff  might  have  been  entitled  to  is  not 
before  this  eonrt  for  decision,  and  hence  no 
opinion  In  regard  thereto  is  expressed.  For 
the  reasons  indicated,  the  Judgment  appealed 
from  is  reversed,  and  the  cause  remanded, 
with  directions  to  the  circuit  coart  to  dismiss 
the  appeal  taken  by  McHargue,  the  sheriff, 
from  the  Judgment  of  the  county  court  of 
Lamrel  connty,  and  lor  other  proceeding  ccm- 
sistent  with  thfai  splnlon. 

0'S.KAR,.3n  not  jsittlng. 

QtrSSiTaER  et  al.  v.  TATLOR  -et  al.i 

(Oonrt  of  Appeals  of  Kentucky.     June  4, 

1901.) 

PLBADINQ— ERROR  IN  STRIKING  OtTTPART  OP 
PLEADING    CURED  —  BALES  —  MBAflURB    OF 
DAMAGES— EXPECTED  PROFITS. 
1.  In  an  action  to  recover  damages  for  breach 
of  a  contract  by  defendants  to  manufacture  for 
plaintiffs  a  large  number  of  "plow  fenders,"  to 
be  completed  not  later  than  the  16tb  day  of 
April  thereafter,  it  was  error  to  strike  from 
defendants'  answer  the  allegation  that,  "owing 
to  the  unusual  lateness  of  the  season,  the  fen- 
ders were  not  needed  before  the  1st  of  May, 
and  that  plaintlOs  bad  made  no  effort  to  have 

"- — . —  ' w 

•Reported  hj  Edward  W.  Hlnea,  Esq.,  ol  th« 
Frankfort  bar.  and  formerlT  itata  reporter. 


them  manufactured  elsewhere,  bnt,  on  the  eon- 
trary,  had  found  them  to  be  of  no  value,  un- 
salnble,  and  had  abandoned  all  effort  to  sell 
them." 

2.  The  error  in  striking  such  averments  from 
the  answer  was  cnred,  as  the  court  pennittsd 
defendants  to  introduce  testimony  to  prove  the 
averments  stricken  out,  and  instructed  the  jury 
on  the  proof  as  though  the  averments  had' re- 
mained in  the  pleading. 

3.  An  instruction  fixing  the  measure  of  dam- 
ages at  "the  difference  netwcea  the  price  for 
which  defendants  agreed  to  manufacture  the 
fenders  and  the  market  value  of  the  fenders 
at  the  time  and  place  of  delivery,  if  they  had 
a  market  value  above  the  contract  price,  was 
more  favorable  to  defendants  thuu  they  were 
entitled  to-  have,  as  plaintiffs  were  entitled  to 
recover  expected  profits,  which  were  fairly 
within  the  contemplation  of  both  parties,  since 
the  fenders  could  not  be  found  on  the  market, 
and  plaintiffs  could  not  have  them  manufac- 
tnred  by  other  factories  in  time  for  their  prop- 
er advertiseaient,  the  appliance  beiag  a  new 
one. 

Appeal  from  drcnlt  court,  Daviess  codnty. 

"Not  to  be  offldally  reported." 

Action  by  J.  H.  Taylor  and  another  against 
Harry  Cl:nentlier.&  Bro.  to  reco^rer  damages 
for  breach  of  contract  Judgment  for  plaln- 
tiflis,  and  defendantB  appeal.    AfBnncd. 

Little  &  Little,  for  appeltaints.  MlUer  & 
Todd  and  Watben  &  Morrison,  for  appellees. 

BDENAM,  J.  On  the  leth  day  of  Peb- 
niary,  1899,  appellants,  Harry  Guenther  & 
Bro.,  contracted  with  appellees,  Taylor  and 
Blackford,  to  manufacture  1,000  of  "Taylor's 
'Patent  Improved  Plow  Fenders,"  at  the  price 
of  SO  cents  each.  The  fenders  were  to  be 
completed  not  later  than  the  19th  day  of 
AprU  thereafter.  On  the  leth  of  May,  1899, 
appellees  instituted  this  actloji  against  ap- 
pellants at  law  for  damages  for  breach  of 
their  contract  to  make  and  deliver  the  fend- 
ers at  the  time  agreed  upon,  and  alleged  that 
the  fenders  were  worth  on  the  market  $1.25 
«t  the  time  and  place  of  delivery,  and  that 
by  reason  of  the  defendants'  failure  and  re- 
-fusal  to  deliver  any  of  the  fenders  as  con- 
tracted, tbey  had  sustained  damages  to  the 
amount  of  $700.  Appellees  in  their  answer 
admit  the  execution  of  the  written  contract, 
and  their  failure  to  comply  therewith,  and 
set  out  at  great  length  the  causes  of  such 
fallnre,  and  allege,  by  way  of  defense,  that 
•it  was  represented  to  them  by  appellees,  at 
tlie  time  of  the  making  of  the  contract  that 
they  desired  the  fenders  manufactured  In 
time  for  the  use  of  farmers  in  cultivating 
crops  during  the  season  of  1899,  and  that 
It  was  supposed  that  by  the  16th  of  April 
tlie  crops  would  be  sufficiently  advanced  for 
'their  nse,  bat  that  the  season  was  an  nn- 
nsnally  late  one,  and  the  cr<^  were  not  fur- 
ther advanced  on  May  Ist  than  in  ordinary 
seasons  on  April  15th;  and  that,  If  appellees 
had  received  the  fenders  on  the  15th  of 
April,  they  could  not  have  soM  them  before 
the  1st  of  May,  at  which  time  they  were 
ready,  able,  and  willing  to  dellvtf  them  in 
accordance  with  the  terms  of  their  agree- 
ment   It  is  further  -alleged  that  the  feeders 


Digitized  by 


Google 


440 


63  SOUTHWESTBBN  EEPORTBR. 


(Kj. 


were  never  at  any  time  wwth  more  than  30 
cents  eacli;  that  appellees  made  no  effort 
to  procure  them  elsewhere,  baring  found 
them  unsalable.  A  trial  before  a  jury  re- 
sulted In  a  Judgment  for  appellees  for  ^2.- 
50.  And  motion  for  a  new  trial  having  been 
OTei-ruled,  this  appeal  is  prosecuted  from  the 
judgment. 

The  main  ground  relied  on  for  reversal 
Is  that  the  trial  court  erred  In  striking  out 
that  part  of  their  answer  In  which  they  al- 
lege that,  "owing  to  the  unusual  lateness  of 
the  season,  the  fenders  were  not  needed  be- 
fore the  iBt  of  May,  and  that  plaUitlffs  had 
made  no  effort  to  have  them  manufactured 
elsewhere,  but,  on  the  contrary,  had  found 
them  to  be  of  no  value,  unsalable,  and  had 
abandoned  all  effort  to  sell  them."  We  are 
of  the  opinion  that  these  averments  were 
material,  as  they  bear  directly  upon  the 
question  of  the  amount  of  appellees'  dam- 
ages, and  that  the  court  erred  hi  striking 
them  out;  but  this  error  seems  to  have  been 
cored,  as  the  bill  of  exceptions  shows  that 
the  court  permitted  appellants  to  .Introduce 
testimony  to  prove  all  of  these  facts,  and  In- 
structed the  Jury  on  the  proof  as  though  the 
averments  had  not  been  stricken  out  The 
instructions  are  as  follows:  "(1)  The  court 
Instructs  the  Jury  that  it  Is  admitted  that 
the  defendants  contracted  with  the  plaintiffs 
to  manufacture  and  deliver  to  the  plaintiffs 
at  Owensboro,  Ky.,  by  the  15th  of  April, 
1899,  one  thousand  plow  tenders,  at  the  price 
of  80  cents  each,  which  were  to  be  paid  for 
on  delivery  by  plaintiffs;  and  it  is  further 
admitted  that  said  fenders  were  not  in  fact 
delivered  at  the  time  and  place  contracted 
for.  Now,  if  the  Jury  believe  from  the  evi- 
dence that  the  plaintiffs  were,  at  the  time 
and  place  of  delivery  of  said  fenders,  ready, 
able,  and  willing  to  receive,  and  pay  for 
them  the  agreed  price,  and  plaintiffs  sustain- 
ed damages  thereby  (by  defendants'  failure), 
the  Jury  should  find  for  the  plaintiffs  the 
damages  they  sustained  thereby,  not  exceed- 
ing $700.00,  the  amount  claimed  in  their 
petition.  (2)  If  the  Jury  And  for  the  plain- 
tiffs, the  measure  of  their  finding  should 
be  the  difference  in  the  price  for  which  de- 
fendants agreed  to  manufacture  the  fenders, 
and  tlte  market  value  of  the  1,000  fenders 
at  the  time  and  place  of  delivery,  if  they  had 
a  market  value  above  the  contract  price. 
If  the  defendant  had  notified  the  plaintiffs, 
previous  to  the  15th  day  of  April,  that  the 
fenders  would  not  be  completed  by  that  time, 
it  was  not  necessary  for  them  to  attend  at 
the  time  and  place  of  delivery,  if  they  were 
otherwise  able  and  willing  to  perform  their 
part  of  the  contract.  (3)  If  the  Jury  be- 
lieve from  the  evidence  that  the  fenders  In 
question  had  no  market  value  at  the  time 
and  place  of  delivery,  above  the  contract 
price,  they  can  only  find  for  plaintiffs  nom- 
inal damages.  (4)  The  court  Instructs  the 
Jnijr  that  if  they  believe  from  the  evidence 
that  the  defendants,  after  the  15th  day  of 


April,  offered  to  manufacture  and  deliver 
the  fenders  to  fill  all  the  contracts  of  sale 
of  plaintiffs,  and  defendants  were  able  and 
ready  to  execute  said  offer  Immediately,  and 
In  time  to  fill  said  orders  and  si4>ply  plain- 
tiffs' customers,  and  plaintiffs  refused  to  ac- 
cept said  offer,  the  Jury  should  take  this 
fact  into  account  in  estimating  plaintiffs' 
damages  (if  they  find  for  plaintiffs  dam- 
ages). (5)  The  court  instructs  the  jury  tiiat 
it  was  plaintiffs'  duty  to  do  what  they  rea- 
sonably could  to  avoid  damage  to  themselves, 
and,  though  the  defendants  did  not  manufac- 
ture and  deliver  to  plaintiffs  the  1,000  fend- 
ers as  they  contracted  to  do,  yet  If  the  Jury 
believe  from  the  evidence  they  were  ready, 
able,  and  willing  to  deliver  to  plaintiffs  all 
fenders  needed  by  them  to  fill  all  contracts 
of  sale,  and  defendants  so  notified  plaintiffs 
in  time  to  enable  them  to  supply  all  their 
customers,  and  plaintiffs  refused  to  accept 
them,  this  fact  should  be  considered  by  the 
jur>-  in  estimating  damages  to  plaintiffs,  un- 
leas  the  Jury  believe  from  the  evidence  tnat 
the  offer  supposed  was  coupled  with  the  con- 
dition that  plaintiffs  should  be  bound  to  pay 
for  the  whole  1,000,  in  which  event  the  jury 
should  disregard  any  such  offer  proved.  And 
this  applies  likewise  to  the  offer  supposed  in 
instruction  No.  4." 

Substantially  these  Instructions  have  been 
approved  by  this  court  In  defining  the  meas- 
ure of  damage  for  breach  of  contract  In  the 
sale  and  delivery  of  ordinary  articles  of  mer- 
chandise in  several  cases  (see  Moore  v. 
Payne,  7  Dana,  382;  Miles  v.  Miller,  12  Bush, 
134;  Barker  v.  Mann,  5  Bush,  672),  and  are 
more  favorable  to  appellants  than  they  were 
entitled  to.  The  facts  in  this  case  bring  it 
within  the  rule  of  law  laid  down  In  the  case 
of  Cordage  Co.  v.  Luthy,  98  Ky.  683,  33  8. 
W.  835,  as  the  testimony  shows  that  th* 
fenders  which  appellants  contracted  to  man- 
ufacture were  a  new  appliance,  which  could 
not  be  found  on  the  maijcet,  and  that  ap- 
pellee endeavored  to  make  contracts  with 
other  factories  to  have  the  fenders  manu- 
factured after  the  failure  of  appellants  to 
comply  wltli  their  agreement,  but  was  unable 
to  do  so  except  at  a  consjderable  advance 
in  price,  and  then  too  late  for  their  proper 
advertisement  We  know  from  experience 
that  the  introduction  of  new  patents  re- 
quires time  and  opportunity  to  point  out 
their  merits  to  prospective  purchasers,  and 
for  this  reason  should  be  in  the  hands  of 
the  dealers  some  time  before  they  are  ac- 
tually needed  for  use  by  the  farmers.  It 
seems  to  us,  as  said  by  Judge  Grace  in  the 
Cordage  Case,  supra,  that,  "If  any  com- 
pensation at  all  Is  to  be  made,  an  estimate 
of  damage  may  be  based  on  expected  profits, 
where  it  was  fairly  within  the  contemplation 
of  both  parties  that  the  goods  were  contract- 
ed for  with  a  view  to  resale  for  profits." 
Upon  the  whole  case,  we  think  there  is  no 
ertor  prejudicial  to  the  substantial  rights 
of  appellants.    Judgment  affirmed. 
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AKIN  et  al.  y.  JONB&i 

(Oonrt  of  Appeals  of  Eentncky.     Jane  6; 

1901.) 

SCHOOLS  AND  SCHOOL  DISTRICTS  —  DISCRB- 
TION  OF  TRUSTKBS  IN  SELECTINQ  SITE  FOR 
SCHOOL  HOUSE  —  MALICIOUS  PROSECUTION 
OF  CONDEMNATION  PROCEEDINGS. 

Flaintiif,  whose  land  has  been  condemned 
for  a  school  house,  canaot  recoTer  damages  of 
the  school  trustees  on  the  ground  that  they 
were  actuated  by  malice  in  selecting  the  lot 
condemned;  the  only  evidence  relied  on  to 
show  malice  being  the  fact  that  the  lot  select- 
ed was  not  centrally  or  conveniently  located, 
and  that  defeadants  refused  a  lot  offered  by 
plaintUf  only  a  short  distance  away,  which  was 
quite  as  i^ftod  for  the  purpose  for  which  it  was 
intended;  plaintiff  having  a  remedy  by  appeal 
to  the  county  superiatendent,  aad  then  to  the 
state  superintendent,  if  the  selection  was  not  a 
proper  one. 

Appeal  from  drcnlt  court,  Oreen  county. 

"To  be  officially  reported." 

Action  by  Harry  Jones  against  Fielding 
Akin  and  others  to  recover  damages  for  the 
malicious  prosecution  of  a  condemnation  pro- 
ceeding. Judgment  for  plaintiff,  and  defend- 
ants appeal.    Reversed. 

W.  H.  Sweeney,  J.  H.  Woodward,  W.  N. 
Foster,  and  W.  F.  Cantrlll,  for  appellants. 

O'RBAR,  J.  Appellants,  Akin,  Bennett, 
and  Bagby,  were  trustees  of  common-schoid 
district  Mo.  55,  In  Hart  county.  This  dis- 
trict was  composed  of  parts  of  the  counties 
of  Hart  and  Green.  The  county  superin- 
tendent of  Hart  county  In  1894  condemned 
the  school  house  in  the  district,  and  notified 
the  trustees  accordingly,  requiring  them  to 
build  a  new  one.  He  further  notified  them 
that  there  was  some  question  as  to  the  title 
of  the  lot  on  which  the  building  stood,  and 
that  he  womd  not  approve  the  building-  of 
a  new  house  on  that  lot.  The  further  ques- 
tion was  made  that  the  old  lot  was  not  as 
near  the  center  of  the  district  as  it  should 
have  been.  Thereupon  appellants  selected  a 
lot  of  about  three-quarters  of  an  acre  of 
land  belonging  to  the  farm  of  appellee,  and 
entered  the  fact  of  their  selection  upon  the 
minutes  of  their  record  as  trustees,  and  re- 
ported their  selection  to  the  superintendent 
Under  the  statute,  this  selection  was  re- 
quired to  lay  over  for  30  days  for  excep- 
tions by  the  patrons  of  the  district  or  others 
interested.  None  having  been  taken,  appel- 
lants were  directed  by  the  superintendent  to 
acquire  the  title  to  the  lot  selected,  either 
by  contract  or  condemnation,  and  drew  up 
a  form  of  application  for  them  to  sign  and 
present  to  the  Oreen  county  court  In  the 
event  condemnation  was  necessary.  The 
lot  selected  was  in  Oreen  county.  Being  un- 
able to  agree  with  appellee  as  to  the  price  of 
the  lot,  commissioners  were  appointed,  who 
fixed  the  value  and  appellee's  damages  at 
$12.50  in  the  aggregate.     Upon  exceptions 

*  Reported  by  Edward  W.  Hlnes,  Esq.,  »t  the 
Frankfort  bar,  and  formerly  ttate  reporter. 


the  question  of  damages  was  retried  by  a 
Jury  in  the  county  court,  who,  under  proper 
Instructions,  fixed  the  value  and  damages  at 
the  same  figure.  Appellee  thereupon  appeal- 
ed to  the  circuit  court,  where  on  the  trial 
that  court  directed  a  peremptory  finding  for 
'  appellee,  for  reasons  not  disclosed  In  this 
I  record.  A  judgment  was  rendered  upon  that 
i  finding,  adjudging  to  appellee  his  costs 
against  appellants,  as  trustees  of  the  com- 
mon-school district.  Execution  was  issued 
upon  this  judgment  for  costs  for  $198,  which 
was  returned  "No  property."  Thereupon  ap- 
pellee filed  this  suit  against  appellants  In 
their  Individual  capacity,  alleging  that  they 
Instituted  the  condemnation  proceedings  ma- 
liciously, wantonly,  and  corruptly,  for  the 
sole  purpose  of  vexing,  annoying,  and  dam- 
aging him,  and  sought  to  recover  $500  la 
damages.  A  trial  was  had  In  the  circuit 
court  before  a  jury,  resulting  in  a  verdict 
for  $248  for  appellee. 

The  evidence  for  appellee  (plaintiff  below) 
Showed  the  facts  above  stated,  and,  in  addi- 
tion thereto,  that  one  of  the  trustees  declined 
to  participate  In  the  selection  of  the  lot, 
upon  the  ground,  he  said,  that  he  thought  it 
was  unnecessary  and  vexatious.  Appellee, 
dtber  auring  the  time  that  appellants  were 
making  the  selection  or  shortly  thereafter, 
tendered  to  them  another  lot  on  his  farm, 
about  SOO  yards  distant  from  the  one  se- 
lected, and  which  he  testified  was  as  con- 
veniently located  and  as  near  the  center  of 
the  district  as  the  one  they  did  select,  and 
that  they  refused  to  accept  It,  and  he  thought 
it  was  for  reasons  of  spite.  Another  wit- 
ness testified  for  appellee  that  the  lot  tendered 
by  him  was  as  good  as  the  one  selected,  and 
was  as  near  the  center  of  the  district,  and,  in- 
deed, that  the  old  lot  was  as  near  the  center 
of  the  district,  and  that  therefore  there  was 
no  apparent  necessity  for  the  change.  At  the 
close  of  this  testimony,  appellants  moved  the 
court  for  a  peremptory  instruction,  which 
was  overruled.  We  think  this  was  error. 
The  court  should  have  told  the  Jury  at  this 
stage  of  the  case  to  find  for  the  defendants. 
Under  section  4430  of  the  Kentucky  Stat- 
utes, the  trustees,  with  the  consent  of  the 
county  superintendent,  may  take  land  for 
the  purpose  of  building  school  houses,  pro- 
vide for  and  secure  the  erection  of  the  same, 
construct  outbuildings  and  incloeures,  make 
repairs,  and  may  change  the  location  of  the 
school  house,  sell  and  dispose  of  the  old  site, 
and  use  the  proceeds  thereof  towards  pro- 
curing a  new  one;  and,  if  they  cannot  agree 
with  the  owner  of  the  land  as  to  the  price 
and  terms  of  purchase  and  sale  thereof,  they 
may  have  the  same  condemned.  This  sec- 
tion properly  lodges  with  the  trustees  a 
broad  discretion  In  the  matter  of  the  govern- 
ment of  their  school  districts,  subject  to  cor- 
rective supervision  of  the  county  superin- 
tendent, and  providing  for  an  appeal  from 
their  action  to  the  county  superintendent  by 
a  majority  of  the  patrons  of  the  district    It 


Digitized  by 


Google 


412 


63  SOUTHWESTERN  REPORTER. 


tKj. 


was  not,  therefore,  proper  for  tlie  conrt  to 
permit  tlie  jury  to  consider  evidence  on  be- 
lialf  of  appellee  that  the  point  selected  by 
the  trustees  was  not  necessary.  In  the  Judg- 
ment of  the  witnesses,  or  was  not  centrally 
located,  or  was  not.  for  any  reason,  for  the 
best  interest  of  the  district.  These  were 
'questions  which  the  legislature  has  lodged 
with  the  trustees.  If  the  patrons  of  the  dis- 
trict are  displeased  with  the  selection  of  the 
school-house  site  or  with  the  change,  their 
remedy  Is  by  appeal  to  the  county  superin- 
tendent, and  then.  If  not  satisfied,  by  an 
appeal  to  the  state  superintendent  Trustees 
V.  Jameson  (Ky.)  15  S.  W.  1,  779.  Theice 
was  absolutely  no  evidence  that  the  trustees 
acted  In  bad  faith  or  with  malice,  or  without 
due  regard  to  their  ofildal  oaths  and  duties, 
and  there  was  consequently  nothing  to  sub- 
mit to  the  jury  in  this  case.  The  Judgment 
Appealed  from  is  rereraed  and  remanded  toe 
a  new  trial  under  proceedings  consistent 
with  this  opinliMi. 


LLOYD  T.  KNADLHR.! 

(Omrt  of  Appeals  of  Kentncky.     Jane  6^ 
1901.) 

THIAIi-INBTKUCnONS  TO  JtmY— FAlLtJRa  TO 
A8K   INBTRTJCTION. 

Where  the  court  instmcted  tbe  Jury  to 
fiud  for  plflintifC  the  amoant  of  the  account 
sued  OD,  and  then  gave  a  separate  instruction 
as  to  defendant's  ri^ht  to  recover  on  a  counter- 
claim pleaded  by  him,  defendant  cannot  com- 
plain that  tke  court  failed  to  ezproMly  tell 
the  jury  tltat  the  amount  of  plaintiff's  account 
ahould  be  credited  by  whatever  might  be  found 
due  the  defendant  upon  his  counterclaim;  no 
instruction  to  that  effect  being  offered  by  de- 
fendant 

Appeal  from  elrcnlt  court,  Bullitt  county. 

"Not  to  be  officially  reported." 

Action  by  J.  D.  Knadler  against  S.  T. 
Lloyd  on  nn  account.  .Tudgment  for  plaia- 
tlft,  and  defendant  appeals.    Affirmed. 

Obas.  Carroll,  for  appellant  Fairlelgb, 
Straus  &  Eagles,  for  appellee. 


BURNAM,  J.  This  suit  was  Instituted  in 
the  Bullitt  circuit  court  by  appellee  on  ac- 
count for  9187.77.  The  answer  admitted 
that  appellant  owed  appellee  the  amount  of 
the  account  but  undertook,  by  way  of  coun- 
terclaim, in  the  second  paragraph,  to  set  off 
such  Indebtedness  by  damages  alleged  to 
have  been  done  appellant  by  appellee  in  tbe 
operation  of  his  mill  while  In  his  employ  as 
miller.  After  the  testimony  was  concluded 
tbe  court  Instructed  the  Jury  to  find  for  the 
plaintiff  the  amount  of  the  accoimt  sued  on 
by  him,  as  this  was  not  controverted,  and 
gave  at  the  instance  of  the  defendant  the 
tollowing  instructions,  vis.:  "The  court  in- 
structs tbe  Jury  that  If  they  believe  from  the 
evidence^  while  in  the  employ  of  defendant 
as  miller,  plaintiff  carelessly  and  negligently 


'  Reported   by    BSwerd   W.    Hlnee,    Beq.. 
Frankfort  bar,  and  (orinerly  state  reporter. 
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made  bad  flour,  by  carelessly  permitting  the 
machinery  to  get  out  of  order,  or  by  care- 
lessly letting  a  stuck  of  middlings  get  into 
said  flour,  thereby  Injuring  the  flour  or  ren- 
dering it  unsalable,  and  by  reason  of  same 
defendant  was  compelled  to  and  did  run  over 
and  rebolt  said  flour,  in  order  to  make  it 
good,  and  by  reason  thereof  he  was  put  to  cost 
and  expense,  and  the  reputation  of  his  flour 
and  the  value  of  his  trade  depreciated,  they 
should  And  for  tbe  defendant  on  bis  counter- 
claim such  sum  as  they  brieve  from  the  evi- 
dence he  was  so  damaged,  not  exceeding  two 
thousand  dollars."  These  were  tbe  only  in- 
structions mked  for  or  given.  The  Jury 
found  for  the  plaintiff  tbe  full  amount  of  bis 
account. 

It  is  insisted  that  instruction  No.  1  was 
misleading  and  erroneous,  because  It  failed 
to  tell  the  Jury  that  the  amount  of  plaintiff's 
account  should  be  credited  by  whatever 
might  be  found  due  tbe  defendfunt  upon  his 
counterclaim.  No  Instruction  embodying  this 
idea  was  offered  by  appellant  ai^,  taking 
tbe  two  Instructions  together,  they  "substan- 
tially state  tbe  law  as  contended  fo^by  ap- 
pellant Two  Juries  seem  to  have  pasited  up- 
on the  facts,  and  both  have  returned  the 
same  verdict  and  we  do  not  feel  Justified  In 
disturbing  the  Judgment   Judgment  affirmed. 


\ 


DODGE  V.   SHIVEMIY.i 
(Court  of  Appeals  of  Kentucky.    Jane  5, 

1901.)  \ 

LIBEL     AND     BLANDER  —  WORD6     CHAROING     \ 
BREACH   OF  TRDST.  \ 

1.  Words  charing  that  plaiatifl  received 
taxes  as  tbe  agent  and  etnploy^  of  tiie  county 
treasurer,  and  that  the  money  paid  to  him  had 
never  been  received  by  the  county,  will  not  sup- 
port an  action  of  slander,  as  the  words  charge 
only  a  breach  of  trust,  plaintiff  not  being  a 
public  officer;  and,  besides,  the  charge  that 
the  county  never  received  the  money  is  not 
equivalent  to  a  charge  that  plaintiff  failed  to 
pay  over  the  money. 

2.  An  affidavit  by  defendant  that  iie  paid  to 
plaintiff,  for  the  county  treasurer,  back  taxes 
of  a  certain  amount,  and  that  the  tax  bill  on 
which  they  were  paid  has  never  been  marked 
"Paid"  upon  the  tax  books,  and  that  no  part 
of  tbe  sum  has  ever  been  accouated  for,  is  not 
libelous. 

Appeal  from  circuit  court 'Jefferson  oonn- 
ty,  common  pleas  dMilon. 

"Not  to  be  ofllcially  reported." 

Action  by  Frank  Dodge  againat  W.  H. 
Shiveley  to  recover  damages  tor  libel  and 
slander.  Judgment  for  defendant  And  plain- 
tiff appeals.    Affirmed. 

O'Neal  &  O'Neal  and  Pryor  -&  Baplnsky, 
for  appellant  Carutb,  Cbatterson  ft  Blitz, 
for  appellee. 

WHITE,  J.  This  is  an  action  -for  dam- 
ages for  libel  and  slander.  The  petition  con- 
tains two  counts,  tbe  first  charging  that  ap- 
pellee spoke  of  and  concerning  the  appellant 


'  Reported    by    Edward  W.    HUiee,    Beq., 
Frankfort  bar,  and  (ormeriy  state  reporter. 
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-"that  be  [appellee]  had  paid  to  appellant 
connty  taxes  to  the  amount  of  $30.88,  beiug 
taxes  for  the  year  1883  on  loud  owned  and 
occupied  by  one  Tbomas  H.  Hays,  in  the 
county  of  Jeffenwn,  Ky.,  and  that  tbe  taxes 
BO  paid  to  blm  this  ndaintlC  received  as  tbe 
agent  or  employ6  of  Lawrence  B.  Waters, 
treasurer  of  J^erson  county,  and  that  tbe 
said  money  so  paid  by  him  bad  never  been 
iuredited  on  tbe  tax  bills  of  said  Hays,  and 
that  tbe  county  bad  never  received  said  mon- 
ey or  any  'part  tbereof."  Tbe  averment  is 
tbat  by  statement  appellee  cbarged  tbat  ap- 
pellant bad  unlawfully  appropriated  the 
money  to  bis  own  use,  and  bad  stolen  same, 
and  was  thereby  guilty  of  a  felony.  Tbe 
second  paragraph  charges  that  app^ee  pub- 
lished an  affidavit,  viz.:  "Louisville,  Ky., 
March  25th,  1899.  Tbe  affiant,  WUliam  H. 
Shlveley,  states  under  oath  tbat  on  Dec.  lat, 
1894,  be  paid  to  Prank  Dodge,  for  Lawrence 
B.  Waters,  county  bade  taxes  collected,  $30.- 
88,  being  in  full  payment  of  back  county 
taxes  against  Tbos.  H.  Hays  for  1898,  on 
171  acres  of  land,  and  tbat  said  bill  has 
never  be«>  marked  'Paid'  upon  said  back- 
tax  books,  which  la  a  public  record,  nor  tb&t 
the  same,  nor  any  part  thereof,  has  ever 
been  accounted  for.  [Signed]  W.  B.  Sblvo- 
ley."  It  is  alleged  tbat  this  was  maliciously 
fiubscrlbed  and  sworn  to  before  a  Justice  in 
Jefferson  county.  Tbe  petition  avers  tbat 
the  statements,  both  oral  and  written,  were 
false,  mallclaus,  slanderous,  and  libelous, 
and  were  known  by  appellee  to  be  so  when 
uttered  and  published,  and  had  damaged  ap- 
pellant In  tbe  sum  of  $20,000.  Tbe  lower 
court,  after  striking  out  Irrdevant  matter, 
sustained  a  demurrer  to  tbe  petition  as  to 
t>otb  paragraphs,  and  appellant,  failing  to 
plead  further,  was  dismissed,  and  appeals. 

We  are  of  opinion  tbat  tbe  demurrer  to  tbe 
first  paragraph,  seeking  to  allege  slander, 
was  properly  sustained.  There  is  no  charge 
therein  that  appellant  was  a  public  officer, 
and  as  such  had  a  right  to  receive  the  back 
taxes.  Tbe  statement  tbat  appellee  Is  char- 
.ged  to  have  made  is  tbat  the  money  was  paid 
to  antellant  as  tbe  agent  or  employe  of  tbe 
county  treasurer.  There  is  no  such  officer 
known  to  the  law.  The  county  treasurer 
may  employ  an  agent  or  clerk,  but  be  does 
not  become  a  public  officer.  The  statute 
does  not  give  the  treasurer  authority  to  ap- 
point a  deputy  or  assistant.  Bo,  if  tbe 
charge  as  alleged  to  bave  been  spoken  by 
appellee  is  tbat  appellant  failed  to  pay  over 
or  account  for  tbe  money  collected  for  back 
taxes  for  Waters,  it  would  not  amount  to  a 
charge  of  a  crime.  It  would  be  neitber  lar- 
ceny nor  embezzlement.  It  would  be  a 
breach  of  trust  Imposed  by  Waters  in  ap- 
pellant. 

The  allegation  as  to  the  charge  made,, 
however,  does  not  say  tbat  appellant  failed 
to  pay  over  tbe  money.  It  is  that  tbe  coun- 
ty never  received  the  money  or  any  part 
thereof.    So  far  ma  the  charge  goes,  this 


may  have  been  because  of  the  fault  of  oth- 
ers than  appellant  He  may  bave  properly 
paid  the  money  over,  and  yet  tbe  charge  be 
true  that  the  county  never  received  tbe  mon- 
ey, and  the  tax  bill  never  was  credited.  Tbe 
alleged  spoken  words  would  not  make,  and, 
if  true,  would  not  support,  a  charge  of  any 
crime  known  to  us.  They  are  therefore  not 
actionable,  no  special  damage  being  alleged. 

A  majority  of  tbe  court  is  also  of  the  opin- 
ion that  the  second  paragraph,  charging  li- 
bel, is  Insufficient  Tbe  affidavit  in  the  opin- 
ion of  the  court,  does  not  charge  appellant 
with  any  wrongdoing  or  misconduct  Tbe 
charge  is  that  the  money  was  paid  to  Dodge 
for  Waters,  and  tbat  tbe  tax  bill  bad  not 
been  marked  "Paid,"  nor  tbat  tbe  same,  or 
any  part  bad  ever  be«i  accounted  for.  This 
may  mean  that  Waters  had  never  credited 
the  tax  bill,  and  Waters  had  never  paid  tbe 
money  over  to  the  county.  It  is  not  stated 
that  appellant  was  an  officer  or  deputy  of 
any  kind,  nor  that  he  had  any  authority  to 
credit  the  tax  bills  on  the  public  record,  and 
certainly,  if  appelant  was  not  a  public  offi- 
cer, be  would  not  be  called  upon  to  account 
for  the  money.  All  this  duty  was  on  the 
office:.  Waters.  We  are  not  authorized  to 
read  into  the  affidavit  an  excuse  for  Waters 
not  performing  bis  duty,  where  tbe  derelic- 
tion is  cbarged  by  saying  that  the  reason 
for  this  failure  to  credit  tbe  tax  bill,  or  pay 
over,  is  because  appellant  did  not  pay  the 
money  to  Waters. 

Tbe  charge  In  the  affidavit  cannot'be  that 
both  Waters  and  appellant  were  dishonest 
or  had  failed  to  perform  their  duty  as  to 
the  taxes  paid.  This  cannot  be  gathered 
from  the  affidavit  Tbe  charge  Is  only  as  to 
one  person,  and,  while  It  Is  not  specific  as  to 
which  one,  the  reader  must  look  at  the  dere- 
liction of  duty  charged  to  be  that  of  the  offi- 
cer, Waters.  There  appears  no  error  in  sus- 
taining tbe  demurrer  and  dlamlssing  the  pe- 
tition.   The  same  Is  affirmed. 


GRHBR  T.  COMMONWHAIirH.i 

(Court  of  Appeals  of  Kentucky.    May  29, 

1901.) 

CRIMINAL    LAW  —  MOTION    FOR    CHANOB    OF 

VBNUE— SUFFICIENCY  OF  NOTICD-HOU- 

ICIDB— INSTRUCTIONS  TO  JURY. 

1.  If  the  defendant  gives  a  reasonable  notice 
of  his  Intended  application  for  a  change  of  ven- 
ue, and  teDdors  the  petition  and  affidavits  re- 
quired by  tbe  statute,  the  refusal  to  permit  the 
petition  and  affidavits  to  be  filed  is  a  reversi- 
ble  error. 

2.  Three  days'  notice  of  an  intended  applica- 
tion for  a  change  of  venue  was  sufficient;  but 
if  not  the  fact  that  a  longer  notice  was  not 
given  did  not  authorize  tbe  court  to  refuse  to 
permit  the  ffiing  of  the  petition  and  affidavits 
when  tend^ed,  as  the  court  could,  in  its  discre- 
tion, have  granted  the  commonwealth  time  to 
procure  the  attendance  of  witnesses  on  the 
motion  for  a  change  of  venue. 

>  Reportad  by  Bdvard  W.  Htam,  Esq.,  at  tk* 
Frankfort  bar,  and  tonaerljr  atat*  reportar. 
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8.  In  testing  instructions,  every  deduction 
which  the  jury  might  have  been  authorized  to 
malce  from  the  testimony  must  be  assumed  as 
a  fact  proved. 

4.  If  defendant  unlawfully  and  intentionally 
killed  deceased,  but  without  malice,  he  was 
{niilty  of  voluntary  manslaughter;  and,  as 
there  was  some  evidence  tendiag  to  show  that 
such  was  the  fact,  the  court  should  have  given 
an  instruction  on  that  subject. 

5.  An  instruction  which  merely  attempted  to 
Btate  an  abstract  principle  of  law  should  have 
been  omitted. 

6.  It  was  error  to  instruct  the  jury  to  find 
defendant  guilty  if  they  believed  certain  things 
"from  the  evidence  and  circumstances  proven 
in  the  case,"  as  the  word  "circumstances" 
should  have  been  omitted. 

Appeal  from  circuit  court,  Marshall  county. 
"To  be  officially  reported." 
James  Oreer  was  convicted  of  the  offeiige 
of  murder;  and  he  appeals.    Reversed. 

Reed,  Greer,  Oliver  &  Reed,  for  appellant. 
John  O.  Lorett  and  R.  J.  Breckinridge,  for 
appellee. 

PATNTER,  0.  J.  The  grand  Jury  return- 
ed an  Indictment  against  the  appellant,  char^ 
glng  that  he  bad  willfully,  feloniously,  and 
with  malice  aforethought  killed  John  Thom- 
as, by  compelling  him  to  drink  large  and 
unusual  quantities  of  whisky  and  wine,  by 
beating  and  bruising  him,  by  burning  him 
with  Ore,  by  dragging  him  on  the  ground 
with  a  rope  or  strap  tied  around  his  neck, 
and  by  leaving  him  helpless  and  exposed  to 
the  Inclemency  of  the  cold  winter  night,  so 
he  did  then  and  there  Immediately  die.  The 
court  fixed  June  25,  1800,  for  tse  trial  of 
the  case.  After  that  bad  been  done,  the  ap- 
pellant gave  notice  that  he  would,  on  the 
day  the  case  was  set  for  trial,  tender  his 
petition  and  move  the  court  for  a  change  of 
venue.  This  notice  was  served  on  June  22d, 
three  days  before  the  day  fixed  for  the  trial. 
Pursuant  to  notice,  be  tendered  a  petition 
asking  for  a  change  of  venue,  and  also  the 
affidavits  of  Phillip  Damall,  T.  R.  Riley,  and 
J.  M.  Cornett,  residents  of  Marshall  county, 
not  of  kin  to  nor  of  counsel  for  defendant, 
who  stated  that  they  were  acquainted  with 
the  public  opinion  In  Marshall  county,  and 
they  Terlly  believed  the  statements  In  de- 
fendant's petlticm  were  trua  The  petition 
and  .iffldavlts  contained  the  statements  made 
essential  by  the  statute,  to  which  we  will 
advert  The  court  refused  to  allow  the  no- 
tice, petition,  or  affidavits  to  be  filed,  and 
never  passed  upon  the  motion  for  a  change 
of  venue,  nor  did  It  give  the  defendant  an 
ow>ortunity  to  offer  testimony  on  the  ques- 
tion which  would  nave  been  raised  by  the 
filing  of  the  petition  and  a  denial  by  the  com- 
monwealth that  he  was  entitled  to  a  change 
of  venue.  SecticHi  1100,  Ky.  St,  makes  It 
the  duty  of  the  court  to  order  the  trial  to  be 
had  In  some  other  adjacent  county,  to  which 
there  Is  no  valid  objection.  If  It  appears  that 
the  defendant  cannot  have  a  fair  trial  in 
the  county  where  the  prosecution  is  pending; 
and,  If  the  Judge  is  satisfied  that  a.  fair  trial 


cannot  be  had  in  the  adjacent  county,  he 
may  order  the  trial  to  be  had  in  the  most 
convenient  county  In  which  a  fair  trial  can 
be  had.  By  the  provisions  of  section  1110, 
Ky.  St.,  the  applications  by  the  defendant 
must  be  made  by  a  petition  la  writing,  veri- 
fied by  him;  and  he  must  produce  and  file 
the  affidavits  of  at  least  two  credible  per- 
sons, not  of  kin  to  nor  of  counsel  for  defend- 
ant stating  that  they  are  acquainted  with 
public  ophiion  of  the  county,  and  they  verily 
believe  the  statements  of  the  petition  are 
true.  Under  this  section  reasonable  notice 
In  writing  of  the  Intended  application  must 
be  given.  It  Is  further  provided  in  that  sec- 
tion that  the  application  must  be  made  and 
determined  In  open  court,  during  a  regular 
or  called  term,  and  the  court  shall,  on  tbe  mo- 
tion, hear  all  the  witnesses  that  may  be 
produced  by  either  party,  and  from  tbe  evi- 
dence determine  whether  or  not  the  appli- 
cant Is  entitled  to  a  change  of  vome.  If  the 
defendant  gives  a  reasonable  notice  of  his 
Intended  application,  and  tenders  the  peti- 
tion and  affidavits  required  by  the  statute, 
and  there  Is  no  countervailing  evidence  of- 
fered, he  Is  entitled  to  a  change  of  venue. 
It  was  held  In  Hlgglns  v.  Com.,  94  Ky.  54, 
21  S.  W.  2,31,  that  If  the  defendant  files  the 
requisite  affidavits,  and  no  vritnesses  are  In- 
troduced by  either  party,  he  is  entitled  to  a 
change  of  venue;  and  the  court  has  no  dis- 
cretion in  the  matter.  When  the  defendant 
makes  the  application,  and  the  common- 
wealth opposes  it  it  is  the  duty  of  the  court 
to  hear  all  the  witnesses  that  may  be  pro- 
duced by  either  party,  and  from  tbe  evidence 
determine  whether  or  not  the  change  of 
venue  should  be  made.  When  tbe  court  is 
trying  a  motion  for  a  change  of  venue  In  the 
manner  provided  by  the  statute,  Its  Judgment 
will  not  be  interfered  with,  unless  the  court 
is  satisfied  that  discretion  of  the  lower  court 
has  been  abused.  Crockett  v.  Com.,  100  Ky. 
382,  38  S.  W.  674.  When  the  petition  and 
affidavits  tendered  contain  tbe  statements 
which  are  required  by  the  statute,  tbe  court 
has  no  discretion  to  exercise,  but  it  Is  Its 
duty  to  permit  them  to  be  filed  if  a  sufficient 
notice  of  the  Intended  application  has  been 
given.  The  defendant  as  a  matter  of  right 
was  entitled  to  have  his  petition  and  affi- 
davits filed  under  the  circumstances  Indi- 
cated. The  statute  does  not  fix  tbe  time. 
We  are  of  the  opinlMi  that  the  notice  given 
of  tbe  Intended  application  by  the  defendant 
for  a  change  of  venue  was  sufficient.  With- 
in three  days  the  commonwealth's  attorney 
could  have  bad  all  the  witnesses  summoned 
which  were  needed  on  the  motion  for  a 
change  of  venue;  but  If  he  would  Indicate,  at 
the  time  the  application  was  made,  that  be 
bad  not  bad  sufiiclent  time  to  procure  the 
attendance  of  witnesses  whom  be  desired  on 
the  motion  as  to  a  change  of  v«ine,  the  court 
would  exercise  a  sound  discretion  In  giving 
time  to  procure  their  attendance,  and  post- 
pone the  motion  and  a  trial  of  the  case,  U 
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seed  b&  The  defendant  was  entitled  to  the 
Jndgment  of  the  court  upon  the  motion  for  a 
«han^  of  venue,  and,  if  it  abneed  its  discre- 
tion, he  was  entitled  to  hare  the  action  re- 
viewed by  this  court.  We  are  of  the  (pinion 
that  the  action  of  the  court  is  a  rerersible 
«rror. 

In  testily  Instructions,  every  deduction 
which  the  Jury  might  have  been  authorized 
to  make  from  the  testimony  must  be  assum- 
ed as  a  proven  fact  Farrls  v.  Com.,  14  Bush, 
362;  Bush  v.  Com.,  78'  Ky.  268.  If  the  de- 
fendant unlawfully  and  intentionally  killed 
the  deceased,  but  without  malice,  he  was 
guilty  of  voluntary  manslaughter.  The  jury 
might  have  so  found  from  the  facts  proven. 
Therefore  we  are  of  the  opinion  that  the 
court  should  have  given  an  instruction  on 
voluntary  manslaughter,  drawn  to  suit  the 
facts  which  were  proven  in  the  case.  We 
think  the  first  Instruction  to  the  Jury  was 
unnecessary,  as  it  simply  attenipted  to  state 
an  abstract  principle  of  law,  and  should  be 
omitted  on  the  next  trial.  In  the  second  in- 
struction the  court  told  the  Jury  that,  "If  you 
shall  believe  from  the  evidence  and  circum- 
stances proven  in  the  case,"  etc.  The  word 
"circumstances"  sbonid  be  omitted  from  the 
Instruction,  because  the  evidence  which  is 
permitted  to  go  to  a  jury  may  be  parol, 
documentary,  and  circumstantial,  all  of  which 
is  embraced  in  the  word  "evidence,"  which 
is  ordinarily  used  In  an  instruction.  To  use 
the  word  "circumstances"  might  be  mislead- 
ing to  the  Jury,  and  therefore  it  is  best  to 
omit  It.  We  do  not  say  whether  or  not  this 
case  should  be  reversed  by  reason  of  the  fact 
that  Instruction  No.  1  was  given,  or  because 
the  word  "circumstances"  was  used  In  the 
second  instruction.  The  Judgment  is  reversed 
for  proceedings  consistent  with  this  opinion. 


SOUTHERN  RY.  00.  IN  KENTUCKY  v. 
EVANS*  ADM'R.  1 

(Court  of  Appeals  of  Kentucky.    June  6, 
1901.) 

ACTION  FOR  CAUSING  DEATH— EVIDBNCB  AS 
TO  FAMILY  OF  DEXJEASED  —  MEASURE  OF 
DAMAGES-INSTRUCTIONS  TO  JURY. 

1.  In  an  action  by  aa  administrator  to  recov- 
er damages  for  the  death  of  his  iatestate,  it 
was  error  to  permit  plaintiff  to  prove  that  his 
intestate  left  a  wife  aad  several  children,  and 
that  the  income  of  the  wife  was  not  sufficient 
to  support  her;  and  this  error  was  not  cared 
by  an  instruction  telling  the  jary  that  by  "com- 
pensatory damages"  is  meant  such  a  sum  in 
damages  as  will  reasonably  compensate  "plain- 
tiff" for  the  loss  sustained  by  the  death  of  his 
intestate,  and  that  in  fixing  the  amount,  if  any, 
the  Jury  should  take  into  consideration  alone 
the  power  of  decedent  to  earn  money,  and  the 
probable  duration  of  his  life. 

2.  It  seems  that  such  an  iastruction  is  not 
as  clear  as  it  should  be  as  to  the  criterion  of 
recovery;  the  true  criterion  of  recovery  being 
the  damage  to  the  estate  of  decedent  by  the  de- 
•tmction  of  his  power  to  earn  money,  In  arriv- 
teg  at  which  the  jury  may  take  into  considera- 

*  Reported  by  Edvard  W.  Hlnee,  Esq.,  of  the 
yrankfort  bar,  and  formerly  itate  reporter. 


tion  the  earning  capacity  of  decedent,  coupled 
with  the  probable  duration  of  his  life. 

3.  While  the  jury  may  take  into  considera- 
tion the  necessary  or  probable  personal  ex- 
penses of  decedent,  the  failure  to  so  instruct 
the  Jury  is  not  error. 

Apptial  from  circuit  conrt,  Woodford  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  the  administrator  of  J.  O.  Evans 
against  the  Southern  Railway  Company  in 
Kentucky  to  recover  damages  for  the  death 
of  plalntifTs  intestate.  Judgment  for  plain- 
tlfC,  and  defendant  appeals.    Reversed. 

D.  L.  Thornton  and  Humphrey  &  Davie, 
for  appellant.  Robert  Harding  and  Davis  & 
McLcod,  for  appellee. 

GUFFY,  J.  The  appellee  obtained  a  Jndg- 
ment In  the  court  below  against  appellant 
for  the  sum  of  $10,000  damages  for  the  kill- 
ing of  the  iatestate,  J.  O.  Evans;  and,  ap- 
pellant's motion  for  a  new  trial  having  been 
overruled.  It  prosecutes  this  appeal. 

The  Intestate  was  struck  at  a  crossing 
near  Versailles.  A  vast  amount  of  testimo- 
ny was  Introduced  at  the  trial  in  regard  to 
the  circumstances  of  the  killing,  and  from 
which  it  is  evident  that  the  deceased  was 
riding  with  one  Mr.  Graddy  In  his  buggy, 
intending  to  go  to  a  farm  with  Mr.  Graddy 
to  see  about  purchasing  some  mules  or  stock 
of  some  kind,  and  was  struck  by  appellant's 
train.  The  evidence  also  tends  to  show  tliat 
deceased  was  unacquainted  with  the  route, 
and  perhaps  had  never  been  at  the  crossing 
before.  The  contention  of  appellant  is  that 
decedent  was  guilty  of  contributory  negli- 
gence, in  not  looking  and  discovering  the  ap- 
proach of  tlie  train,  which,  it  Is  claimed,  he 
could  easily  have  ascertained  if  he  had  locat- 
ed, and  that  the  engine  whistle  was  blown 
and  the  bell  rung  as  required  by  law.  The 
contention  of  appellee  Is  that  appellant  failed 
to  either  blow  the  whistle  or  ring  the  bell, 
and  that  It  could,  with  ordinary  care,  have 
discovered  the  peril  of  the  decedent  in  time 
to  have  avoided  the  injury,  and  failed  to  do 
BO.  There  is  some  conflict  of  testimony  as  to 
whether  or  not  appellant  gave  the  statutory 
warning,  and,  that  being  true,  it  follows  that 
the  court  did  not  err  in  refusing  the  peremi>- 
tory  Instruction  asked  for  by  appellant. 

Appellant  also  contends  that  the  court 
erred  in  permitting  the  plaintiff  to  prove 
that  decedent  left  a  wife  and  four  children, 
the  ages  ranging  from  about  16  or  17  to  4  or 
5;  also  that  the  Income  of  the  wife  was  not 
sufficient  to  support  her,  and  that  she  was 
having  to  use  the  principal  right  along.  It 
is  evident  that  this  testimony  ought  not  to 
hare  been  permitted,  as  has  been  repeatedly 
decided  by  this  court.  It  Is,  however,  con- 
tended for  appellee  that  the  testimony  com- 
plained of  did  not  prejudice  the  appellant, 
for  the  reason  that  the  court,  in  effect,  ex- 
cluded it  from  the  consideration  of  the  jury 
as  to  the  question  of  damages;  and  we  are 
referred  to  instruction  No.  2,  as,  In  effect. 
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telling  the  jury  that  they  should  not  consider 
the  question  as  to  the  family  of  decedent. 
Said  Instruction  reads  as  follows:  ''By  'com- 
pensatory damages'  Is  meant  such  a  sum  in 
damages  as  wUl  reasonably  compensate  plain- 
tiff for  the  loss  sustained  by  the  death  of 
said  J.  O.  Evans,  not  exceeding  $30,000;  and 
In  fixing  the  amount.  If  any,  the  jury  should 
take  into  consideration  alone  the  power  of 
decedent  to  earn  money,  and  the  probable 
duration  of  his  lite."  It  is  the  contention  of 
appellant  that  this  instruction  is  of  itself 
prejudicial  and  erroneous.  It  may  be  that 
the  court  intended  by  the  Instruction  to  pre- 
vent the  jury  from  taking  into  considera- 
tion the  fact  of  decedent  having  left  a  fam- 
ily, but  we  are  not  inclined  to  think  that 
such  was  the  necessary  result  It  is  prob- 
able that  the  fact  allowed  to  be  proven  In 
regard  to  the  family  of  decedent  would  have 
some  effect  upon  the  jury,  even  If  they 
sought  to  free  themselves  from  it  It  has 
often  been  decided  by  this  coiui:  that  the 
criterion  of  recovery  Is  the  damage  to  the 
estate  of  the  decedent  by  the  destruction  of 
his  power  to  earn  money,  and  that  the  jury 
might,  in  arriving  at  that  amount  take  into 
consideration  his  earning  capacity,  coupled 
with  the  probable  duration  of  his  life.  It 
seems  to  us  that  the  instruction  In  questloo 
Is  not  as  clear  as  it  ought  to  be  as  to  the 
criterion  of  recovery.  Appellant's  conten- 
tion is,  further,  that  the  instruction  pre- 
cluded the  jury  from  taking  into  consider- 
ation the  necessary  or  probable  cost  of  the 
personal  expense  of  the  decedent  This  court 
has  held  that  a  jury  might.  If  they  see  proper, 
take  such  things  Into  consideration,  but  it 
has  never  held  that  they  ought  to  be  Instruct- 
ed to  consider  such  personal  expense.  After 
a  careful  consideration  of  all  of  the  testi- 
mony and  the  instructions,  we  are  of  the 
opinion  that  the  erroneous  testimony  admit- 
ted and  the  seeming  error  In  Instruction  No. 
2  were  probably  prejudicial  to  the  substan- 
tial rights  of  the  appellant  The  judgment 
Is  therefore  reversed,  and  the  cause  remand- 
ed for  a  new  trial  upon  principles  consistent 
herewith. 


MoCANN  T.  CITY  OF  LOUISVILLE. 
ADAMS  V.  SAME.i 
(Court  of  Appeals  of  Kentucky.     June  6, 
1901.) 
ACTION— RIGHT    OF    PLAINTIFF    TO    STJK    FOR 
HIMaFLF  AND   OTHERS   SIMILARLY   SITUAT- 
ED—JXJRISDICTION— WRIT    OF   PROHIBITION, 
1.  Under   Civ.    Code     Prac.    §   2S,    providing 
that   "If  the  question  invcJves  a  common  or 
^neral  interest   of   many   persons,   or  if   the 
parties  be  nnmerona,   and  it  is  impracticBble 
to  brine  all  of  them  before  the  court  within 
a  reasonable  time,  one  or  more  may  sue  or  de- 
fend for  the  benefit  of  all,"  one  or  more  of  a 
larue  number  of  persons  who  have  paid  street 
assessments  under  the  same  mistake  of  law 
may  be  permitted  to  sae  for  all  to  determine 
^elr  right  to  recover  of  the  city  tlie  amonnts 

'Reported    by    Bdward    W.    Hlnes,    Esq.,    of    the 
TnaUoTt  bar,  and  tormerl7  itate  reporter. 


•o  paid,  the  chancellor  having  power  to  thus 
protect  public  funds  from  the  cost  of  undue  lit- 
igation; and  the  circuit  court  in  which  such 
an  action  was  pending  baring  made  an  order 
to  the  effect  that  plaintiffs  might  sue  for  all 
persons  similarly  situated,  that  court  thereby 
acquired  jurisdiction  of  all  such  persons  and  of 
the  subject-matter,  so  that  an  inferior  court,  in 
which  a  large  number  of  such  persons  subse- 
quently brought  separate  actions  against  the 
city  to  recover  the  amounts  paid  by  them,  liad 
no  jurisdiction  of  such  actions. 

2.  Where  an  inferior  court  has  no  jurisdic- 
tion of  an  action  by  f eason  of  the  fact  that 
the  claim  sued  on  belongs  to  a  class  of  wiiich 
the  circuit  court  has  acquired  jurisdiction  by 
an.  order  permitting  another  plaintiff  to  sue 
for  himself  and  all  other  persons  asserting  such 
claims  against  the  defendant  a  writ  of  prohibi- 
tion lies  to  restrain  the  inferior  court  from 
trying  the  cause. 

3.  Persons  who  have  paid  street  assessments 
under  a  mistake  of  law  cannot  recover  of  the 
city  the  amounts  so  paid. 

Paynter,  a  J.,  and  Onffy  and  White,  JJ.,  dis- 
senting. 

Appeals  frdm  circuit  court  Jefferson  conn- 
ty,  law  and  equity  division. 

"Not  to  be  officially  reported." 

Actions  by  the  city  of  Louisville  against 
John  McCann  and  John  Adams  for  writs  oS 
prohibition.  Judgment  for  plaintiff  in  each 
action,  and  defendants  appeal.    Affirmed. 

Zack  Phelps,  W.  W.  Thum,  S.  B.  Sloss, 
and  Lane  &.  Harrison,  for  appellants.  H.  L. 
Stone,  for  appellee. 

HOBSOX,  J.  These  two  suits  were  brought 
by  the  city  of  Louisville  to  prohibit  appel- 
lants, two  justices  of  the  peace  of  Jefferson 
county,  from  proceeding  to  try  a  large  nnm- 
ber  of  suits  brought  before  them  against  the 
city.  The  appellants  demurred  to  the  peti- 
tion In  each  case,  and,  their  demurrer  being 
overruled,  declined  to  plead  further.  The 
court  then  entered  a  judgment  prohibiting 
them  from  proceeding  with  the  trial  of  the 
cases  referred  to.  From  this  judgment  the 
appeal  before  us  la  prosecuted. 

The  only  question  to  be  determined  is  the 
sufficiency  of  the  petitions.  The  facts  shown 
by  the  petitions  are  as  follows:  On  May  14, 
180S,  Dallas  Abraham  and  others  ffied  an 
action  in  equity  in  the  Jefferson  clrcnlt 
court  against  the  city  of  Louisville,  in  which 
they  alleged  that  they  had  paid  certain  sums 
of  money  to  contractors  upon  apportionment 
warrants  for  the  cost  of  construction  of  sun- 
dry cisterns,  wells.  Are  hydrants,  and  water 
attachments  constructed  according  to  ordi- 
nances of  the  city;  that  the  payments  were 
made  under  a  mistake  of  law;  that  the  city 
had  no  authority  to  order  the  construction 
of  the  improvements  in  question  at  the  ex- 
pense of  the  abutting  property  owners,  or 
to  Issue  the  apportionment  warrants  against 
them.  Tlioy  sought  to  recover  from  the  city 
the  amounts  so  paid  by  them  on  the  ground 
that  they  had  paid  a  debt  of  the  city,  at  its 
request,  by  mistake,  and  therefore  it  should 
In  equity  be  adjudged  to  repay  them.  Thej 
prosecuted  the  suit  Ipr  the  benefit  of  them- 
selves and  all  other  penons  ia  the  dty  irito 
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had  made  like  payments,  aJleglDg  that  the 
question  Involved  a  'common  or  general  In- 
terest of  many  i>ersons,  and  It  was  impracti- 
cable to  bring  all  of  them  t>efore  the  court  In 
a  reasonable  time.  An  order  was  entered  In 
that  case  on  October  13,  1S9S,  to  the  effect 
that  the  action  be  prosecuted  by  the  plain- 
tifils  on  behalf  of  themselves  and  of  all  per- 
sons similarly  situated  to  recover  bacli  the 
money  so  paid  by  them.  After  this,  and 
while  the  action  was  still  pending,  a  num- 
ber of  persons  Instituted  about  850  suits  to 
recover  back  from  the  city  various  sums  of 
money  In  the  Jnstlcos'  courts  of  appellants 
on  the  ground  they  had  paid  this  money  to 
the  contractors  for  building  cisterns  and  the 
like  by  a  mistake  oH  law.  On  these  facts 
the  city  sought  a  writ  of  prohibition  restrain- 
ing the  Justices  from  proceeding  with  the 
trial  of  tiie  8S0  cases  on  the  ground  that  it 
was  a  matter  over  which  the  circuit  court 
had  obtained  Jurisdiction.  On  July  18,  1898. 
Margaret  Brands  and  others  filed  a  salt  in 
the  Jefferson  circuit  court,  in  which  they 
sought  to  recover  the  amounts  paid  on  cer- 
tain apportionment  warrants  for  street  re- 
pair or  reconstruction  on  substantially  simi- 
lar grounds  as  set  out  In  the  suit  of  Dallas 
Abraham  in  regard  to  the  apportionmoit  war- 
rants for  the  construction  of  cisterns.  In 
this  suit  they  sought  to -recover  not  only  for 
themselves,  but  for  all  others  similarly  sit- 
uated, as  in  tliat  case,  and  on  their  motion 
an  order  to  this  effect  was  made  in  that  ac- 
tion. Afterwards  a  large  number  of  suits 
were  brought  in  the  Justices'  courts,  each 
for  a  small  amount,  ranging,  from  $10  to  less 
than  51,  paid  on  these  apportionment  war- 
rants. The  city  sought  a  prohibition  re- 
straining the  justices  of  the  peace  from  pro- 
ceeding with  the  trial  of  these  cases;  also 
on  the  ground  that  the  circuit  court  had  ob- 
tained Jurisdiction  over  the  parties  and  the 
subject-matter,  and  that  the  proceedings  be- 
fore the  justices  were  an  attempt  to  oust  that 
court  of  Its  jurisdiction  previonsly  acquired. 
The  number  of  these  cases  was  about  450. 
The  question  involved  is,  therefore,  could 
these  1,300  suits  be  prosecuted  against  the 
city  in  the  magistrate  courts  after  the  cte- 
cult  court  had  acquired  Jurisdiction  of  the 
subject-matter  In  the  two  suits  brought 
against  the  city,  in  which  an  order  had  been 
made  that  these  actions  should  be  prosecut- 
ed for  the  benefit  of  the  plaintiffs  therein  and 
an  other  persons  similarly  situated?  If  these 
1,800  suits  could  be  prosecuted,  then  every 
property  owner  in  the  dty,  however  small  his 
claim  might  be,  might  bring  a  separate  suit 
in  the  Justice's  court.  The  order  of  the  cir- 
cuit court  adjudging  the  actions  before  it  to 
be  prosecuted  for  the  benefit  of  all  persons 
in  interest  would  amount  to  nothing,  and  the 
dty  would  be  burdened  with  a  cost  of  litiga- 
tion far  beyond  the  amount  of  money  really 
involved  in  a  large  per  cent  of  the  cases. 

Section  26  of  the  Civil  Code  of  Practice 
provides:  "If  the  question  Involves  a  com- 
mon or  genial  Interest  of  many  persons,  or 


if  the  parties  be  numerous  and  it  la  imprac- 
ticable to  bring  all  of  them  before  the  court 
within  a  reasonable  time,  one  or  more  may 
sue  or  defend  for  the  benefit  of  all."  The 
question  of  the  right  of  th«  property  owners 
who  paid  the  apportionment  warrants  to  re> 
cover  back  the  amounts  paid  for  the  con- 
sUiietion  of  the  cisterns  or  tbe  reconstruc- 
tion of  the  streets  involves  a  common  or 
general  Interest  of  all  who  made  such  pay- 
ments, and  the  parties  were  so  numerous  as 
to  render  It  Impracticable  to  bring  all  of 
them  before  the  court  within  a  reasonable 
time.  The  question  Involved  was  the  lia- 
bility of  the  city  to  refund  this  money.  If 
it  was  liable  at  all,  it  was  liable  to  an  In- 
definite number  of  property  owners.  To  al- 
low the  city  to  be  sued  separately  by  all  of 
these  property  owners  would  be  to  Involve 
it  in  a  litigation  tbe  cost  of  which  might 
weU-nigh  bankrupt  it  But,  If  all  were  re- 
quired to  litigate  the  right  in  the  two  ac- 
tions filed  for  this  purpose  in  the  circuit 
court,  it  might  be  settled  speedily,  and  with- 
out destroying  tbe  elSdency  of  the  city  gov- 
ernment. The  taxpayers'  of  the  city  were 
thoBselves  interested  in  a  speedy  settle- 
ment, and  at  as  little  cost  as  possible.  The 
section  of  the  Code  quoted  seems  intended 
to  cover  snch  a  case.  Sueh  a  practice  is  es- 
sential to  the  proper  administration  of  Jus- 
tice. The  purpose  of  the  section  la  to  avoid 
a  multtpticity  of  suits,  and  settle  the  rights 
of  all  parties  having  a  common  or  general 
Int^est  in  one  suit  Tbe  money  sought  to 
be  collected  by  all  of  these  property  owners 
is  the  money  of  the  city  in  the  city  treasury, 
the  money  of  the  people  of  Loulsrille.  The 
drcnit  court  had  Jurisdiction  to  require 
these  claims,  all  resting  upon  tbe  same 
ground  against  the  city,  to  be  tried  In  one 
suit,  so  as  to  protect  the  treasury  of  the 
city  from  expressive  expense  and  cost.  Tbe 
municipal  government  Is  created  by  tbe 
state  for  certain  public  purposes.  It  is  sup- 
ported entirely  by  taxation.  The  funds  in 
its  treasury  is  a  trust  fund  held  for  public 
purposes^  A  court  of  chancery  tias  -povra 
to  protect  these  trust  funds  from  the  cost  of 
undue  lltigatloB,  just  as  it  might  protect 
any  other  trust  fund,  and  the  Jefferson  cir- 
cuit court  did  not  abuse  a  sound  discretion 
in  ordering  the  actions  before  It  to  be  prose- 
cuted for  the  ben^t  of  all  persons  having 
similar  claims,  so  that  the  city  might,  in 
these  suits,  settle  the  entire  matter,  and  be 
relieved  of  a  further  burden  of  litigation, 
and  thus  enabled  to  discharge  the  public  du- 
ties for  which  it  was  created.  As  the  Jef- 
ferson circuit  court  had  Jurisdiction  of  the 
parties  and  the  subject-matter.  It  could  not 
be  devested  of  this  jurisdiction  by  suits  aft- 
erwards brought  in  tbe  magistrate's  court 
Section  479  of  the  Civil  Code  of  Practice  pro- 
vides: "The  writ  of  prohibition  is  an  order 
of  the  circuit  court  to  an  inferior  court  of 
limited  jurisdiction  prohibiting  it  from  pro- 
ceeding in  a  matter  out  of  Its  jurisdiction." 
It  Is  true  tbe  amount  sued  for  In  each  of  tb» 
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cases  before  the  Justices  was  within  his  ju- 
risdiction, and  it  Is  insisted  that  the  remedy 
of  the  city  was  to  enjoin  the  prosecution  of 
each  of  these  suits.  But  this  remedy  would 
be  wholly  inadequate  on  account  of  its  cost 
The  magistrate  could  not  oust  the  circuit 
court  of  Jurisdiction,  and,  as  the  superior 
court  had  jurisdiction  of  the  parties,  it  might 
prohibit  the  inferior  court  of  proceeding  In 
a  matter  in  which  he  had  no  authority  to 
proceed.  In  Brands  v.  City  of  Louisville,  03 
S.  W.  2,  and  Abraham  v.  City  of  Louisville 
(recently  decided  by  this  court)  62  S.  W. 
1041,  It  was  held  that  the  city  was  not  liable 
for  any  of  the  amounts  paid  on  the  appor- 
tionment warrants  referred  to.  No  judg- 
ment could  therefore  properly  have  been  re- 
covered against  the  city  in  any  of  the  actions 
in  contest  In  Whaley  v.  Com.  (Ky.)  61  S. 
W.  85,  this  court  sustained  an  action  by  cer- 
tain taxpayers  on  behalf  of  themselves  and 
all  other  taxpayers  of  the  county  to  recover 
of  the  county  taxes  alleged  to  have  been 
illegally  paid.  In  that  opinion  a  number  of 
authorities  are  collected  sustaining  the  con- 
clusion reached.  Where  the  stockholders  of 
a  corporation  have  several  claims  against  it 
growing  out  of  a  common  right  an  action 
by  some  in  behalf  of  all  to  settle  the  right 
has  often  been  maintained  on  the  ground 
that  all  of  the  stockholders  have  a  common 
interest  in  the  corpus  of  the  funds  of  the 
corporation.  It  seems  to  us  the  same  rale 
should  be  applied  between  taxpayers  and  a 
municipality,  where  it  is  sought  to  recover 
money  which  is  charged  to  have  been  Im- 
properly collected  from  the  taxpayer;  for  all 
of  the  taxpayers  of  the  municipality  are  con- 
tributors to  the  fund  from  which  the  mu- 
nicipal dues  are  to  be  paid,  and  must  re- 
plenish the  treasury  when  It  has  become  de- 
pleted. They  have,  therefore,  a  common 
and  general  Interest  in  the  settlement  of  the 
right  of  the  municipality  to  collect  or  retain 
the  money  in  contest  Without  defining  the 
other  cases  in  which  the  rule  should  be  ap- 
plied, we  rest  our  judgment  here  on  the  ne- 
cessity of '  the  practical  administration  of 
Justice  and  the  proper  maintenance  of  the 
municipal  government  without  subjecting 
the  taxpayers  to  unreasonable  burdens. 
Judgment  affirmed. 


PAYNTER,    0.     J.,     and 
WHITE,  33.,  dissenting. 


QUFFY    and 


ILLINOIS  CENT.  R.  CO.  ▼.  COMMON- 
WEALTH.! 
(Court  of  Appeals  of  Kentucky.     June  5, 
1001.) 
CARRIBRS-LONO  AND   SHORT  HAUL— INDICT- 
MENT—ACTION    OP    RAILROAD    COMMISSION 
BXONERATINQ    CARRIER    NOT    RETROSPEC- 
TIVE. 

1.  A  railroad  company  may  be  Indicted  for 
charging  more  for  a  short  haul  than  for  a 
\oag  haul,  In  violation  of  Const.  J  218,  and  Ky. 

'  Reported  by  Edward  W.  HInes,  Esq.,  ot  tlia 
Frankfort  bar,  and  tormerlr  atato  reporter. 


St  §  820,  withont  recommendation  by  the  rail- 
road commission. 

2.  Const  jl  218,  and  Ky.  St.  i  820,  prohibit- 
ing a  common  carrier  charging  more  for  a 
diort  haul  than  for  a  long  haul,  whsre  the 
shorter  distance  is  included  in  the  longer  dis- 
tance, are  not  in  conflict  with  the  constitutiMi 
of  the  United  States  or  any  act  of  congress. 

3.  The  action  of  the  railroad  commissioners, 
in  ezoneratiag  a  common  carrier  from  the  oper- 
ation of  those  sections  of  the  constitution  and 
statntes,  is  not  retrospective,  and  does  not  re- 
lieve the  carrier  ot  punishment  for  past  of- 
fenses. 

4.  Tlie  railroad  commissioners  may  consider 
the  application  of  a  railroad  company,  and  de- 
termine that  for  the  present  and  future  it  shall 
be  relieved  of  the  opera  tioa  of  those  provisions 
of  the  constitution  and  statutes  in  the  trans- 
portation of  a  particular  commodity  between 
certain  points. 

Appeal  from  circuit  court,  Hardin  county. 

"To  be  ofliclally  reported." 

The  Illinois  Central  Railroad  Company 
was  convicted  of  the  offense  of  charging 
more  for  a  short  haul  than  for  a  long  haul, 
and  it  appeals.    Affirmed. 

PlrUe  &  Trabue,  W.  H.  Marriott,  and  J. 
M.  Dickinson,  for  appellant  R.  J.  Breckin- 
ridge, L.  A.  Faurest  and  W.  S.  Chelf,  for 
the  Commonwealth. 

OUFFY,  J.  The  appellant  was  indicted 
by  the  grand  jury  of  Hardin  county  for  a 
violation  of  the  proyislons  of  section  218  of 
the  constitution,  and  section  820  of  the  Ken- 
tucky Statntes,  which  are  generally  known 
as  the  long  and  short  haul  clauses  of  the 
constitution  and  statutes.  A  demurrer  was 
filed  to  the  indictment  and  overruled.  A 
jury  trial  resulted  in  a  verdict  and  Judgment 
against  the  appellant  for  the  sum  of  $200, 
and,  Its  motion  for  a  new  trial  having  been 
overruled,  it  prosecutes  this  appeal. 

Eight  grounds  are  relied  upon  for  a  new 
trial,  which  are,  in  substance,  as  follows: 
First  error  of  the  court  In  refusing  to  In- 
struct the  Jury  peremptorily  to  find  for  the 
defendant;  second,  that  the  court  should 
have  instructed  the  jury  that  section  218  of 
the  constitution  of  Kentucky  and  said  sec- 
tion of  the  Kentucky  Statutes  were  in  con- 
flict with  section  1  of  article  14  of  the  con- 
stitution of  the  United  States,  and  subsection 
1  of  section  10  of  article  1  of  the  constitu- 
tion of  the  United  States,  and  subsection  3 
of  section  8  of  article  1  of  the  constitution  of 
the  United  States,  and  the  act  of  congress 
of  February  4,  1887,  entitled  "An  act  to  reg- 
ulate commerce";  third,  error  of  the  court 
in  giving  instructions  to  the  Jury,  and  not  In- 
structing the  Jury  as  to  the  whole  law  of  the 
case;  fourth,  because  the  verdict  is  against 
the  law;  fifth,  because  the  verdict  and  judg- 
ment are  based  upon  a  construction  of  the 
law  of  Kentucky,  which  necessarily  makes 
the  latter  contrary  to  the  said  constitution  ot 
the  United  States,  as  aforesaid;  sixth,  er- 
ror in  admitting  incompetent  evidence;  sev- 
enth, in  refusing  competent  evidence;  and, 
eighth,  because  the  verdict  is  not  sustained 
by  the  evidence. 

It  is  contended  by  appellant  that  the  de- 


Digitized  by 


Google 


Ky.) 


ILLU{OIS  CENT.  B.  CO.  v.  COMMONWEALTH. 


449 


mnrrer  onght  to  have  been  sustained  to  the 
Indictment,  becanse  It  failed  to  show  that 
the  same  was  recommended  by  the  railroad 
commission,  or  that  the  question  of  the  le- 
gality of  the  charge  had  been  Investigated  by 
the  railroad  commission.  This  contention  is 
evidently  not  tenable.  There  Is  nothing  in 
section  218  of  the  constitution,  nor  Is  there 
anything  In  section  820  of  the  Kentucky 
Statutes,  which  sustains  the  contention  of 
appellant  In  fact,  the  provisions  of  section 
819,  by  Inference  at  least,  tend  to  contradict 
appellant's  contention;  for  it  will  be  seen 
that  for  various  violations  of  the  constitu- 
tion it  Is  provided  that  indictments  may  be 
found,  but  it  is  provided  that  indictments 
nnder  this  section  (819)  shall  be  made  only 
upon  the  recommendation  and  request  of  the 
railroad  commission,  filed  In  the  court  hav- 
ing Jurisdiction  of  the  offense.  No  such  pro- 
vision Is  found  in  section  820.  This  question 
was  not  before  this  court  for  decision  In 
Louisville  &  N.  B.  Co.  v.  Com.  (Ky.)  46  & 
W.  707,  47  S.  W.  210,  698,  43  L.  R.  A  649; 
for  the  Indictment  in  that  case  was  made 
upon  the  recommendation  of  the  state  rail- 
road commission,  and  all  that  was  said  in 
that  case  that  could  by  any  means  be  so  con- 
strued was  in  the  way  of  argument,  or  in  an- 
swer to  some  objections  by  the  appellant, 
The  same  may  be  said  of  the  case  of  the 
same  appellant  against  the  same  appellee. 
51  S.  W.  164,  1012.  It  has  been  conclusively 
settled  by  this  court  that  the  sections  of  the 
constitntion  and  statute  under  consideration 
are  not  In  conflict  with  any  part  of  the  con- 
stitution of  the  United  States  nor  act  of  con- 
gress, and  we  still  adhere  to  that  decision, 
and  shall  not  undertake  a  discussion  of  that 
question  hae. 

The  evidence  shows  clearly  that  appellant 
charged  less  for  the  transportation  of  coal 
from  Deanfleld  to  Louisville  than  it  charged 
from  Deanfleld  to  Stephensburg,  which  Is  on 
tbe  same  line,  and  is  between  the  points 
aforesaid,  and  that  the  conditions  and  sur- 
roundings were  not  at  all  dissimilar.  The 
instructlQns  given  by  the  court,  in  our  opin- 
ion, properly  presented  to  the  Jury  the  law 
applicable  to  the  case  on  trial. 

It  Is,  however,  earnestly  contended  for  ap- 
pellant that  the  railroad  commission,  prior 
to  the  trial  of  this  case,  bad,  imder  the  au- 
thority of  section  820,  supra,  exonerated  tbe 
appellant  from  the  prohibitory  proviBions  of 
•aid  section  as  to  charging  more  for  a  short- 
er haul  than  a  longer  one,  and  that  the  court 
onght  to  have  permitted  the  finding  of  the 
commission  to  have  been  admitted  as  evi- 
dence, and  Instructed  the  Jury  accordingly. 
The  attorneys  on  both  sides  have  argnied  at 
great  length  as, to  the  constitutionality  of 
section  820,  supra,  and  especially  as  to  the 
latter  portion  thereof,  and  also  as  to  its  true 
effect  and  meaning.  We  think  a  careful  con- 
sidoatton  of  section  218  of  the  constitution 
and  section  820  of  the  Kentucky  Statutes 
will  make  the  meaning  of.both  clear,  and  en- 
(B  S.W.— 2» 


tlrely  eliminate  from  consideration  the  con- 
stitutional questions  so  elaborately  discussed 
by  counsel.  The  first  part  of  section  218 
makes  it  "unlawful  for  any  person  or  cor- 
poration owning  or  operating  a  railroad  in 
this  state,  or  any  common  carrier,  to  charge 
or  receive  a  greater  compensation  In  the  ag- 
gregate for  the  transportation  of  passengers, 
or  property  of  like  kind,  under  substantially 
the  same  circumstances  and  conditions,  for  a 
shorter  than  for  a  longer  distance  over  the 
same  line,"  etc.  The  latter  part  of  this  sec- 
tion reads:  "Provided,  that  upon  application 
to  tbe  railroad  commission  such  common  car- 
rier, or  person,  or  corporation,  owning  or 
operating  a  railroad  in  this  state  may,  in 
special  cases,  after  investigation 'by  the  com- 
mission, be  authorized  to  charge  less  for 
longer  than  for  shorter  distances  for  tbe 
transportation  of  passengers  or  property; 
and  the  commission  may,  from  time  to  time, 
prescribe  the  extent  to  which  such  common 
carrier,  or  person,  or  corporation,  owning  or 
operating  a  railroad  In  this  state,  may  be  re- 
lieved from  the  operations  of  this  section." 
It  will  thus  be  seen  that  this  section  abso- 
lutely prohibits  a  common  carrier  from  char- 
ging more  for  a  shorter  haul  than  for  a  long- 
er one,  but  the  latter  clause  provides  that 
such  common  carrier,  etc.,  upon  application 
to  the  railroad  commission,  may  be  relieved 
from  tbe  operations  of  the  section.  This 
uianifestly  refers  to  future  transactions,  and 
Is  to  be  obtained  by  application  upon  the 
part  of  the  common  carrier,  and  only  can  be 
obtained  after  an  Investigation  and  In  spe- 
cial cases,  and  the  common  carrier  thereby 
be  authorized,  as  the  constitution  expresses 
It,  to  charge  less  for  longer  than  for  shorter 
distances,  and  the  coqtmlssion  may  from 
time  to  time  prescribe  the  extent  to  which 
such  common  carrier  may  be  so  authorized 
to  discriminate.  There  Is  nothing  in  this 
section  to  Indicate  that  the  commission  can 
pardon  or  exempt  a  common  carrier  for  any 
past  violation  of  this  section.  The  first  por- 
tion or  paragraph  of  section  820  of  the  Ken- 
tucky Statutes  provides,  after  reciting  sub- 
stantially the  first  clause  of  section  218  of 
the  constitution,  that  any  one  violating  it 
shall  be  fined  not  less  than  $100,  nor  more 
than  $S00,  to  be  recovered  by  Indictment  In 
the  Franklin  circuit  court,  or  any  circuit 
court  of  any  county  into  or  through  which 
the  railroad  or  common  carrier  so  violating 
runs  or  carries  on  Its  business.  There  can 
be  no  question  as  to  the  power  of  tbe  legisla- 
ture to  fix  the  punishment  for  the  violation 
of  section  218  of  the  constitution,  for  the 
reason  that  said  section  does  not  fix  any  pen- 
alty for  its  violation. 

The  second  clause  of  section  820  of  the 
Kentucky  Statutes  provides  that,  "upon  com- 
plaint made  to  the  railroad  commission  that 
any  railroad  or  common  carrier  has  violated 
the  provisions  of  this  section,  it  shall  be  the 
duty  of  the  commission  to  Investigate  tbe 
grounds  of  complaint,  and  U  after  such  li^ 
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TMticatloii,  the  commJsBlan  deems  It  proper 
to  exonerate  the  railroad  or  common  carrier 
from  the  operation  of  the  proTislons  of  this 
section,  an  order  In  writing  to  that  effiect 
shall  be  made  by  the  commission,  and  a  copy 
thereof  dellrered  to  the  complainant  and  the 
railroad  or  comqion  carrier^  and  the  same 
.shall  be  published  as  part  of  the  rqrart  of 
the  commission;  and  after  such  order,  tbe 
railroad  or  common  carrier  shall  not  be  pros- 
ecuted or  fined  on  account  of  the  complaint 
made."  It  Is  further  provided  that,  if  the 
commission  falls  to  exonerate  the  railroad 
from  the  provisions  aforesaid,  that  also  shaU 
be  published  as  part  of  the  report,  and  that  It 
shall  then  be  the  duty  of  the  commission  to 
furnish  a  statement  of  the  facts,  with  a  copy 
of  Its  order,  to  the  grand  Jury  of  any  county, 
the  circuit  court  of  which  has  Jurisdiction, 
In  order  that  the  railroad  company  or  com- 
mon carrier  may  be  Indicted  for  the  offense, 
and  It  Is  made  the  duty  of  the  commission 
■to  me  all  proper  efforts  to  see  that  such  com- 
pany is  prosecuted  and  indicted.  It  Is  earn- 
estly contended  for  appellant  that  Inasmuch 
«■  the  railroad  commission  had  Investigated 
certain  cases  of  complaints  made  by  parties 
other  than  the  prosecuting  witness  in  this 
case,  and  bad  decided  that  the  appellant 
should  be  permitted  to  charge  lees  for  ship- 
ping ooal  from  McHenry  and  Deanfleld  to 
LouisTllIe  than  it  did  to  certain  other  points 
on  the  same  Une  and  between  the  poibts 
aforesaid,  such  decision  of  the  commtsston 
had  the  effect  to  prevent  the  further  prose- 
cution of  this  indictment,  although  the  indict- 
ment had  been  found  before  any  complaint 
had  been  made  to  the  commission,  or  any  ac-* 
tlon  taken  In  respect  to  any  charge  of  viola- 
tlOD  of  the  conetltntlon  or  statute. 

It  will  be  seen  tsom  the  indictment  in  this 
case  that  Hie  offense  tor  which  appeUaat 
was  indicted  was  for. charging  W.  H.  Oliver 
more  freight  on  a  car  load  of  coal  shipped 
from  DeanfleM  to  Stephensburg  than  appel- 
lant charged  for  sbfpplng  coal  from  Dean- 
teld  to  Louisville,  a  further  distance  on  the 
•ame  line.  It  will  be  seen  from  the  decision 
of  the  railroad  cornmlsslon,  which  appears  to 
have  been  made  June  SO,  1899,  or,  at  any 
rate,  not  earlier  than  June  28,  1809,  that 
complaints  had  been  made  to  the  commis- 
sion by  James  M.  BngUsh,  of  Stepheasbui^, 
and  J.  W.  Mercer,  of  Long  Grove,  Ky., 
against  appellant,  charging  it  with  having 
violated  section  218  of  the  constitution,  and 
section  820  of  the  Kentucky  Statutes,  In  the 
matter  of  charging  and  receiving  a  grrenter 
compensation  in  the  aggregate  for  the  trans- 
portation of  ceal  by  it  from  the  coal  mines  at 
Deanfleld,  Ky.,  and  McHenry,  Ky.,  to  Ste- 
phensburg and  Long  Grove,  Ky.,  than  It  char- 
ged and  recdved  on  a  like  commodity  trans- 
ported from  said  coal  mines  to  Louisville, 
Ky.,  a  greater  distance,  the  shorter  being  in- 
cluded In  the  longer  distance.  The  commis- 
sion then  proceeds  to  discuss  the  proposition 
mt  >«MBe  length,  gtvtng  reasons  why  sections 


.218  of  the  Constitution  and  820  of  tbe  Ken- 
tacky  Statutes  should  be  suspended,  and  de- 
ciding as  toUows:  "Having  investigated  the 
reasons  and  grounds  .for  the  application  of 
the  d^endant  company  in  these  special  cases, 
and  being  suffloleatly  advised,  .the  commis- 
sion does  now  .grant  said  appllcatloB,  and 
hereby  authorizes  the  Illinois  Central  Rail- 
road Company,  for  the  present  and  until  fur- 
.ther  action  of  this  commission,  to  charge  lees 
per  ton  for  the  transportation  of  coal  from 
Deanfleld,  Ky.,  and  McHeniy,  Ky.,  to  Louis- 
ville, Ky.,  than  it  charges  and  reoelT«a  for 
txansporting  ooal  from  said  mines  to  Ste- 
phensburg, Ky.,  and  Long  Orove,  Ky.,  and 
other  points  between  -said  mines  and  I/ouls- 
TiUe,  Ky.;  and  defendant  company  is  hereby 
exonerated,  for  the  presoit  and  until  further 
«ctl(«  by  this  commission,  from  the  previ- 
stens  of  section  218  of  Hie  constitution  of 
Kentucky,  and  section  820  of  tbe  Kentucky 
Statutes,  and  from  acts  complained  of." 

It  will  be  seen  from  tbe  decision  of  the 
commission  which  appellant  desh«d  to  offer 
as  testimony,  and  which  It  was  not  allowed 
to  do,  and  of  which  it  ooraplains,  that  It  no- 
where undertakes  to  exonerate  the  company 
from  anything  except  from  acts  complained 
of,  and,  as  bef<Hre  stated,  tbe  acts  compUilned 
of  were  for  charging  .BBgiish  and  Mercer 
more  for  transxiorting  coal  from  Deanfleld 
and  McHenry  to  Stephensburg  «»d  Long 
Orove  than  was  charged  by  appeUant  for 
transporting  coal  from  the  same  poiatts  to 
Louisville,  a  greater  distance  on  tbe  -same 
Une,  and  there  is  no  refereace  whate'ver  made 
to  Oliver,  the  proeeentliig  witness  In  this 
ease.  It  is  tme  that  tbe  coBcimion  of  the 
•rdcr  seems  ta  Imply  that  appelant  :had  also 
made  application  for  authority  to  make  the 
dtaiges  coo^latned  of,  but  tbe  expression  In 
the  order  is  "for  the  preeent,  and  until  fur- 
ther action  by  this  commission."  We  are 
lanable  to  see  bow  this  decision  can  be  con- 
strued under  the  very  wocding  of  tbe  docu- 
ment, to  ai^ly  to  anything  eoccept  the  pres- 
ent and  fntore  of  tbe  oomplaints  wfaleii  the 
commissioners  were  then  coosldcrlog.  If  we 
take  the  literal  readhig  of  section  820,  supra, 
it  is  perfectly  clear  that  It  refers  only  to  the 
eases  of  whldi  complaint  Is  made,  because 
the  wording  is,  "and  after  such  order  the  rail- 
road or  common  carrier  shall  not  be  prose- 
cuted or  fined  on  account  of  the  complaint 
made."  Therefore  the  decision  could  only 
affect  the  particular  transactions  complained 
of  which  were  undertaken  to  be,  and  were  in 
fact,  investigated  and  determined. 

It  might  be  that  a  party  who  thonght  him- 
self illegally  charged  conld  go  before  the 
railroad  commission  and  have  the  question 
determined,  In  prefMrence.  to  proceeding  by 
way  of  Indictment  as  a  pnnlshmoit,  and  if 
the  pai-ty  so  elected  it  might  be  no  more  'OMn 
just  to  him  that  the  decision  of  the  commis- 
sion siionld  be  conclusive  as  to  bis  complaint; 
but  it  wUl  be  seen  at  once  how  great  an  tn- 
Insttee  might  happen  tf  A^  B„  QL,  aofl  D. 
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had  'been  lllegalljr  charged,  and  B.,  who  had 
been  in  like  manner  charged  the  same,  but 
really  did  not  desire  the  common  carrier  dis- 
turbed or  prosecuted,  could  go  and  make  a 
complaint  to  the  railroad  commission,  and  let 
the  matter  then  go  by  default,  and  thus  ex- 
onerate the  company  from  liabiUty  for  the 
wrong  done  the  otter  parties,  without  any 
notice  to  the  latter,  or  any  oK>ortunlty  to 
make  good  such  complaint.  And  not  only  is 
this  80^  but  it  might  happen,  as  in  this  case, 
the  result  of  the  iirrestlgatlaa  of  two  com- 
plaints would  relieve  the  railroad  all  along 
its  line,  tram  McHenry  and  I>eanfleld,  both, 
to  IiouiBvUle,  from  the  operation  of  the. sec- 
tions stq^a. 

We  are,  however,  of  opinion,  after  a  care- 
ful consideration  of  the  law,  that  the  true 
meaning  and  Intent  of  section  820  of  the 
Kentucky  Statutes  and  section  218  of  the 
canstitution  is  to  authorize  the  commission 
to  investigate  a  complaint  uiwn  the  part  of  a 
citizen,  or  consider  the  application  of  the  car- 
rier, and  determine,  as  to  the  future,  that 
there  shall  he  no  prosecution  oe  punlahmwt 
on  account  of  any  such  complaint  or  dharge 
made.  This  construction  is  in  harmony  with 
our  general  system  of  laws,  and  must,  as  we 
think,  of  necessity  be  the  true  conatmctlon 
of  section  820,  supra,  the  latter  clause  of 
which  simply  provides  that  when  a  complaint 
is  made  by  the  shipper,  and  decided  adversely 
to  the  carrier.  It  is  then  the  duty  of  the  com- 
misstai  to  asalBt  in  procuring  an  indictment 
and  prosecuting  the  offender.  This  Is  in  har- 
mony with  our  laws,  which  require  such  duty 
of  many  officers  who  become  aware  of  the 
violation  of  the  laws  of  the  land,  and  In  no 
wlae  raises  the  presumption,  or  authorizes 
the  conclusion,  that  an  indictment,  under  the 
seetloD  In  question,  cannot  be  found  without 
the  recommendation  or  decision  of  the  rail- 
road commissioners. 

It  appears  from  the  report  of  the  commis- 
sioners afbresald  that  they  did  consider 
whether  or  not  the  appellant  should  be  al- 
lowed, for  the  present  and  future,  to  charge 
more  on  coal  from  McHenry  to  Stephensburg 
and  from  Deanfleld  to  the  same  place  than 
it  did  to  Lioulsville  In  certain  cases,  and,  hav- 
ing decided  in  the  affirmative,  we  are  of 
opinion  that  from  the  30th  of  June.  1899,  un- 
til the  further  order  of  the  commission,  ap- 
pelant has  the  right  to  charge  less  for  the 
longer  haul  than  the  shorter  from  and  to  the 
points  indicated  in  the  report  of  the  commis- 
sion. For  the  reasons  given,  the  Judgment  Is 
affirmed,  with  damages. 

BALE  V.  MUDD.» 

(Court  of  Appeals  of  Kentucky.    June  11, 

1901.) 

SHERIFFS— AOREEMBNT    WITH    DEPUTY— SET- 
TLBMENT  OF  ACCOUNTS— INTEREST. 
1.  Under  an  agreement  between  a  sheriff  and 
Us  deputy  tor  certain  years,  by  which  the  ter- 
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ritory  of  the  county  was  divided  between  them, 
each  party  to  accoiint  for  the  taxes  in  bis  part 
and  to  be  entitled  to  the  fees  earned  in  that 
part,  the  deputy  is  dhargeable  with  nncollected 
taxes  in  his  territoty.  Ma  he  should,  if  they 
were  not  collectible,  have  presented  them  to 
the  county  court  for  exoneradon  or  as  delin- 
quent, and  received  credit  therefor. 

2.  Under  a  contract  between  the  parties  for 
other  years  by  which  the  fees  of  the  office  wm« 
to  be  equally  divided,  except  that  the  deputy 
wag  to  pay  me  sheriff  a  certain  sum  per  year, 
the  uncollected  taxes  for  those  years  were  a 
net  loss,  and  should  not  be  charged  to  the  dep- 
uty. 

3.  l^e  deputy  is .  chargeable  with  only  one- 
half  the  amonnt  Of  taxes  collected  by  him  on 
property  listed  by  the  sheriff  and  never  re- 
pested'to  the  clerk,  as  that  amount,  not  being 
accounted  for  by  the  sheriff,  was,  as  between 
him  and  his  deputy,  net  profit,  and  should  be 
equally  divided. 

4.  The  depntgr  Is  entitled  to  credit  by  one- 
half  the  amonnt  of  claims  for  which  the  sher- 
iff received  credit  in  a  settlement  with  the 
state  auditor,  as  these  claims  were  earned  In 
the  office;  and,  as  to  the  years  for  which  each 
party  was  eatltled'to  the  tees  earned  by  him, 
it  la  not  shown,  and  probably  could  not  be 
shown,  what  part  of  these  claims  were  the 
separate  earnings  of  each  party. 

6.  The  deputy  Is  not  entitled  to  interest  on  a 
due  bill  executed  to  him  by  the  sheriff,  as  he 
was  at  that  time  indebted  to  the  sheriff. 

Appeal  from  circuit  court,  Oreen  county. 
"Kot  to  be  officially  reported." 
Action  by  W.  L.  Mudd  against  John  T. 
Bale  on  a  dueblU  and  an  account,  couBoUdat- 
ed  with  an  action  by  John  T.  Bale  agaliut 
W.  L.  Mudd  for  a  settlement  of  accounts. 
Judgment  for  W.  L.  Mudd  in  each  action, 
and  John  T.  Bale  appeals.    Beveraed. 

Jeff  Henry,  for  appellant  D.  T.  Towles 
and  J.  D.  Wilson,  for  appellee. 

WHITH,  J.  The  appellee,  W.  U  Mudd, 
brou^t  an  action  in  the  Oreen  circuit  court 
against  appellant,  seeking  to  recover  on  a 
dneblU  for  ^375,  dated  March  4,  1S78,  and 
also  upon  an  account  for  money  loaned.  In 
the  way  of  a  vounty  claim,  amounting  to 
$362.  Appellant  denied  this  Indebtedness  by 
answer,  and  afterwards  filed  an  action  seek- 
ing a  settlement  of  accounts  between  him- 
self and  appellee  upon  the  allegation  that 
for  the  years  1873,  1874,  1876.  and  1876,  ap- 
pelant was  sheriff  of  Oreen  county,  and 
appellee  waa  during  all  these  years  his  depu- 
ty, and  as  such  deputy  executed  a  bond. 
The  bond  and  breach  are  then  pleaded  as 
follows:  "The  said  Mudd  and  his  said  sure- 
ties agreed  and  bound  themselves  that  the 
said  W.  li.  Mudd  would  faithfully  discharge 
all  the  duties  required  of  blm  by  law  as 
deputy  sheriff  of  Oreen  county,  Ky.,  and 
that  he  would  pay  over  to  the  plaintiff  all 
the  money  collected  by  blm  as  deputy  sher- 
iff of  Green  connty.  •  •  •  The  plaintiff 
says  that  during  the  said  time  that  the  de- 
fendant was  acting  as  the  plaintiff's  deputy 
he  collected  about  sixty  thousand  dollars 
taxes  that  should  have  been  paid  ova:  to 
plaintiff,  but  he  says  that  the  defendant 
failed  and  neglected  to  pay  over  about  fo«r- 
tMD  hundred  d«llar»  of  the  moaey  thus  col- 
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lected  from  tbe  taxxmyen  aforesaid  aa  be 
had  agreed  and  promised  to  do;  and  he 
states  that  the  defendant  is  now  Indebted 
to  him  in  the  sum  of  about  fourteen  hundred 
dollars,  which  he  neglects,  refuses,  and  fails 
to  pay  over  to  this  plaintiff."  The  prayer 
is  for  a  reference  to  a  commissioner  to 
state  and  settle  the  account  between  tbe 
pai-tles,  and  for  judgment  for  the  amount 
so  ascertained  to  be  due.  Appellee,  by  an- 
swer and  counterclaim,  denied  any  indebted- 
ness to  appellant,  but  claimed  that  on  settle- 
ment appellant  would  owe  him  several  hun- 
dred dollars.  The  two  cases  were  by  agree- 
ment consolidated,  and  a  reference  made  to 
a  special  commissioner  to  state  and  settle 
the  matters  of  account  between  the  parties. 
This  special  commissioner,  after  taking 
proof  and  after  much  labor,  made  a  report 
by  which  he  finds  a  balance  due  appellant 
of  $1,884.91.  To  this  report  both  parties 
filed  exceptions,  all  of  wtiich  were  sustained 
by  the  court  and  the  report  quashed.  Tbe 
court  then  rendered  judgment  for  appellee 
for  tbe  sums  claimed  in  the  first  action, 
and  dismissed  the  action  brought  by  ap- 
pellant for  settlement.  From  this  judgment 
thia  appeal  is  prosecuted. 

The  commisBioner's  report  shows  charges 
in  favor  of  appellant  amounting  to  $55,990.- 
92,  and  charges  in  favor  of  appellee  amount- 
ing to  $54,116.01,  showing  a  net  balance  due 
appellant  of  $1,884.91.  We  are  of  opinion 
that  the  proof  shows  that  for  the  years 
1873  and  1874  the  territory  of  the  county 
was  divided,  and  that  each  party  was  to 
account  for  the  taxes  in  his  part,  and  was 
to  be  entitled  to  the  fees  earned  in  that 
part,  and  for  the  years  1875  and  1876  the 
fees  of  the  office  were  to  be  equally  divided, 
except  that  appellee,  Mudd,  was  to  pay  ap- 
pellant, Bale,  $175  per  year.  The  proof 
shows  that  there  was  uncollected  tax  for  the 
years  1873  and  1874  in  appellee's  territory 
amounting  to  $1,009.84  (Items  21,  22,  25,  26, 
SO,  81,  34,  86,  37,  and  88,  Bale's  memoran- 
dum, filed  with  report),  and  there  was  un- 
collected tax  for  the  years  1875  and  1876 
in  appellee's  territory  amounting  to  the  sum 
of  $1,041.44.  The  amount  of  all  this  uncol- 
lected tax  is  cbarged  to.  appellee  in  the  set- 
tlement (items  31  and  32)  at  $2,151.28.  To 
this  charge  appellee  objects,  as  it  is  admit- 
ted that  it  was  uncollected  and  stlU  due 
from  the  taxpayers;  and,  further,  it  is  in- 
sisted that  the  pleadings  do  not  warrant 
this  charge  or  item  to  be  Included.  We  are 
of  opinion  that  the  pleadings  and  the  agreed 
order  of  reference  to  settle  all  matters  of  ac- 
count between  these  parties  growing  oat  of 
their  mutual  transactions  as  sheriff  and  dep- 
uty authorized  the  charge  of  uncollected  tax 
to  be  made,  if  the  agreement  between  the 
parties  was  such  as  to  make  appellee  liable 
therefor.  We  are  also  of  opinion  that,  un- 
der the  contract  for  the  years  1873  and  1874, 
appellee  is  liable  for  all  taxes  placed  in  his 
haads  for  o^ectlon  (that  is,  in  his  territory), 


and.  If  it  was  not- collectible,  he  should  have 
presented  the  case  to  the  county  court  for 
exoneration  or  as  delinquent,  and  received 
credit  therefor.  So  we  conclude  that  the 
uncollected  taxes  for  1873  and  1874  are 
properly  charged  against  appellee.  Under 
the  contract  of  1875  and  1876,  when  the 
fees  and  profits  were  to  be  equally  divided 
between  the  two,  by  appellee  paying  antel- 
lant  $176  per  year,  and  as  appellant  has 
claimed  and  heat  allowed  $360  as  a  charge 
against  appellee  for  the  years  1875-76,  we 
conclude  that  the  uncollected  tax  for  those 
years  was  a  net  loss,  and  should  not  be 
charged  to  appellee.  These  taxes  amount  to 
$1,041.44.  The  commissioner's  report  also 
shows  that  there  is  charged  to  appellee,  as 
collected  taxes,  $418.83,  which  were  collect- 
ed on  property  listed  by  the  sheriff,  and  not 
reported  to  the  clerk,  and  never  accounted 
for  by  appellant.  Bale,  although  actually 
collected  by  Mudd.  Of  this  sum,  item  137 
shows  $66  was  for  the  yean  1873  and  1874, 
while  $352.83  was  for  1875  and  1876.  We 
are  of  opinion  that  the  sum  «f  $352.83  for 
1875  and  1876  taxes  was  improperly  charged 
to  appellee  in  the  settlement,  and  shonld 
be  deducted.  As  that  amount  was  never 
paid  over  to  the  proper  authorities,  it  was, 
as  between  appellant  and  appellee,  net  prof- 
it; hence  we  conclude  that  it  should  be  di- 
vided, one-halt  only  being  charged.  The 
charges  of  Bale  would  thus  be  $56,990.92,  as 
shown  by  the  report,  less  the  two  sums  of 
$1,041.44  and  $176.41,  leaving  as  charges  due 
Bale  the  sum  of  $54,782.07.  The  credits  of 
Mudd,  as  shown  by  the  commissioner's  re- 
port, are  $54,116.01;  and  to  this,  we  con- 
clude, should  be  added  one-half  of  the  claims 
from  the  state  tor  which  appellant.  Bale, 
received  credit  on  settlement  with  tbe  audi- 
tor. These  claims  amount  to  $1,246.97,  and, 
as  they  were  earned  in  the  office.  It  is  clear 
that  appellee,  Mudd,  was  entitled  to  one-half 
of  such  as  were  earned  In  1875  and  1876, 
and  all  he  earned  in  his  territory  for  1873 
and  1874.  But  as  the  separate  earnings  of 
each  party  for  1873  and  1874  are  not  shown, 
and  probably  could  not  be  shown,  we  con- 
clude that  each  party  is  entitled  to  one-half 
of  the  whole  amount  of  daims.  This  sum 
($643.48)  should  be  allowed  as  a  charge  of 
appellee,  Mudd,  against  appellant.  We  also 
conclude  that  appellee  Is  entitled  to  a  charge 
against  appellant  of  $104.02,  amount  of 
claim  due  Mudd  for  which  appellant.  Bale, 
obtained  credit  in  settlement  with  auditor. 
We  also  conclude  that  appellee  is  entitled 
to  a  charge  against  appellant  of  one-half 
the  land  sales  made  to  the  county  ($883.68), 
which  It  is  shown  that  appellant  obtained 
credit  for  in  settlement  This  would  amount 
to  $416.84,  but  by  Item  70  appellee  was  cred- 
ited with  $115.62,  and  this  would  leave  an 
additional  credit  of  $301.22  to  be  given.  Tbene 
additional  charges  of  appellee,  Mudd,  against 
appellant  Bale,  would  make  his  total  $55,- 
168.78,  subject  to  deductions  for  errors  in 
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charges  Included.  It  appears  by  Item  101 
(subsection  1)  that  the  commissioner  has  al- 
lowed appellee  a  cbarge  of  $780,  which  Is 
the  dueblll  of  $375  sued  on,  with  Interest 
of  $405  added.  We  are  of  opinion  that  In- 
terest should  not  be  allowed  on  this  dueblU, 
nor  on  the  county  claim,  as  It  reasonably 
appears  that  at  that  time  appellee  was  In- 
debted to  appellant.  We  therefore  conclude 
that  there  should  be  deducted  from  appel- 
lee's charges  of  $55,163.73  the  sum  of  $406 
on  account  of  interest  on  the  dueblll  Improp- 
erly allowed  by  the  commissioner.  This 
would  leave  the  accounts  between  the  par- 
ties to  be:  Bale's  charges,  $54,782.07;  and 
Mndd's  charges,  $54,758.73,— a  difference  in 
faTor  of  Bale  of  $23.34,  for  which  sum  he 
should  have  judgment.  Wherefore  the  Judg- 
ment appealed  from  is  reversed,  and  cause 
remanded  for  judgment  for  appellant.  Bale, 
for  the  sum  of  $23.34,  and  for  further  pro- 
ceedings consistent  herewith.  The  action 
being  for  settlement,  the  costs  of  the  lower 
court  should  be  paid  one-half  by  each. 


OBIBNT  INS.  00.  v.  BURRUS  et  al.i 

(Court  of  Appeals  of  Kentucky.    June  13, 

1901.) 

FIBB     INSURANCE-PENDBNCT    OF    FORBCLO- 
SDBB  PROCEBDINOS  WHEN  POL- 
ICY   WAS    ISSUED. 
A  policy  proriding  that  it  should  be  void 
"Sf,  with  the  knowledge  of  the  insured,  fore- 
closure  proceedinga  be   commeaced    or   notice 
given  of  sale  of  any  property  covered  by  this 

Solicy    by    virtue   of   any   mortgage   or    trust 
eed,"  was  not  rendered  void  by  the  fact  that 
foreclosure  proceedings  were  pending  when  the 

Solicy   was  issued,  though  that  fact  was  not 
isclosed  by  insured,  the  provision  quoted  hav- 
ing reference  only  to  the  future. 

Appeal  from  circuit  court,  Todd  county. 

"Not  to  be  offlcIaUy  reported." 

Action  by  W.  B.  Burrus  and  S.  B.  Burrus 
on  a  policy  of  fire  insurance.  Judgment  for 
plaintiffs  and  defendant  appeals.     Affirmed. 

S.  B.  &  R.  D.  Vance,  for  appellant  Per- 
kins &  Trimble,  for  appellees. 

WHITE,  3.  Appellees,  W.  B.  Burrus  and 
S.  E.  Burrus,  in  April,  1898,  secured  a  policy 
of  insurance  from  appellant  on  a  dwelling 
house  and  contents.  There  was  a  provision 
attached  to  the  policy  by  slip  providing  that 
"loss  or  damage  under  the  policy  should  be 
payable  to  the  Farmers'  Savings  Building  & 
Loan  Association  of  Nashville,  Tenn.,  as  first 
mortgagee,  as  interest  may  appear,"  etc.  The 
policy  contains  this  provision:  "This  entire 
policy,  unless  otherwise  provided  by  agree- 
ment indorsed  hereon  or  added  hereto,  shall 
be  void  •  •  •  if,  with  the  knowledge  of 
the  Insured,  foreclosure  proceedings  be  com- 
menced or  notice  given  of  sale  of  any  prop- 
erty covered  by  this  policy,  by  virtue  of  any 
mortgage  or  trust  deed."    The  property  cov- 

'■  Reported  ij  Edward  W.  Hlnea,  Esq.,  of  the 
Fnukfort  bar,  and  tormorly  itate  reporter. 


ered  by  the  policy  was  destroyed  by  fire  July 
2,  1898,  and  this  action  was  brought  on  the 
policy,  after  proofs  of  loss  had  been  made 
and  iwyment  refused.  For  defense  to  the 
action  appellant  pleaded  that  In  January, 
1897,  appellees  had  executed  to  the  Savings 
Building  &  Loan  Association  a  mortgage  on 
the  property  for  the  sum  of  $975;  and  also 
that  there  existed  a  vendor's  lien  note  for 
$150;  also  a  mortgage  to  Mrs.  Fannie  Henry 
for  $200;  and  there  had.  at  the  time  of  the 
issual  of  the  policy,  been  actions  of  foreclo- 
sure proceedings  on  the  two  mortgages  and 
lien  note  instituted,  and  that  on  July  21,  1898, 
judgment  was  rendered  In  favor  of  Mrs.  Hen- 
ry, decreeing  a  sale  of  the  property;  and 
these  facts  are  relied  on  to  avoid  the  policy. 
By  reply.  It  was  pleaded  that  the  vendor's 
Hen  note  did  not  cover  the  property  tnsured, 
but  was  on  lands  other  than  that  on  which 
the  dwelling  stood;  that  the  debt  due  Mrs. 
Henry  had  been  paid  off  and  fully  satisfied 
before  the  Issual  of  the  policy,  but  from  some 
oversight  the  action  Instituted  by  her  had 
not  been  discontinued;  and  that  the  judg- 
ment of  foreclosure  for  her  was  rendered  by 
mistake,  as  her  debt  had  long  been  satisfied. 
The  reply  also  pleaded  that  appellant  had  full 
knowledge  of  the  existence  of  the  mortgage 
of  the  Savings  Building  &  Loan  Association, 
and  the  policy  was  Indorsed  for  Its  benefit,  as 
Its  Interest  should  appear. 

The  material  facts  necessary  to  be  noticed 
here,  as  they  were  shown  on  trial,  are  that 
foreclosure  proceedings  were  pending  by  the 
Savings  &  Loan  Association  at  the  time  the 
policy  was  Issued  and  judgment  thereon  was 
rendered  after  the  fire;  that  the  vendor's  lien 
was  not  on  the  land  whereon  stood  the  house 
insured;  and  that  the  debt  of  Mrs.  Henry 
had  been  satisfied  before  the  date  of  the  pol- 
icy. Appellant  Insists  that  by  the  terms  of 
the  policy,  supra,  the  policy  was  void,  and 
this  presents,  outside  of  questions  of  fact,  the 
sole  question  argued  on  the  appeal.  It  Is 
perfectly  manifest  from  the  policy  that  ap- 
pellant was  Informed  of  the  mortgage  of  the 
Savings  Building  &  Loan  Association,  as  the 
policy  Is  Indorsed  for  its  benefit.  It  Is  in- 
sisted that  the  provision  of  avoidance  by 
foreclosure  proceedings  applies,  and  defeats 
a  recovery.  The  terms  of  the  policy  would 
ordinarily  mean  that  If  the  proceedings  were 
begun  after  its  Issual,  with  the  knowledge  of 
assured,  it  would  render  the  policy  void.  The 
clause  does  not  provide  that  If  foreclosure 
proceedings  had  theretofore  been  begun  the 
policy  would  be  void.  To  so  read  the  clause 
in  the  light  of  the  facts  shown  by  the  record 
would  be  to  declare  that  no  valid  policy  was 
ever  Issued,  and  thus  defeat  the  agreement 
the  parties  were  attempting  to  reach.  We 
think  It  can  hardly  be  said  that  appellees 
would  have  paid  the  premium  on  a  contract 
that  by  Its  own  terms  was  then  void,  and 
would  never  bind  appellant.  This  provision 
in  the  policy  either  means  future  foreclosures 
that  may  be  Instituted  or  It  is  ambiguous. 
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If  the  latter,  by  the  well-knawn  rule  of  con- 
Btructloa  of  sucb  contracts  the  ambiguity  will 
be  construed  in  fATor  of  the  assured.  The 
contract  was  prepared  by  appellant  on  Its 
own  forms,  and  It  Is  now  well  settled  that 
provisions  for  forfeiture  will  be  liberally  c<m- 
Btmed  In  favor  of  the  Insured,  so  as  to  de- 
feat forfeiture,  if  the  language  of  the  con- 
tract permits  of  such  reasonable  coDstniction. 
The  application  for  insurance  was  oral,  and 
there  Is  some  difference  as  to  what  were  the 
exact  statements  to  the  agent  about  the  mort- 
gage. The  Issues  of  fact  were  found  for  the 
appellees  by  the  court,  who  tried  the  case 
without  a  Jury,  and  are  treated  as  the  verdict 
of  a  properly  instructed  Jury.  These  findings 
are  supported  by  the  evidence,  and  will  not 
be  disturbed.  Upon  the  facts  proven,  we  con- 
clude, as  did  the  trial  court,  that  there  was 
no  frand  committed  or  Intended  in  procuring 
the  policy.  The  statements  made  were  rep- 
resentations, and  not  warranties,  under  our 
statute.  That  appellees  failed  to  disclose  the 
fact  of  proceeding  to  foreclose  did  not  in- 
crease the  risk,  and  it  is  clear  that  due  notice 
of  the  lien  was  given.  We  find  no  error  in 
the  Judgment,  and  the  same  is  affirmed,  with 
damages. 


CrriZENS*  NAT.  BANK  OP  DANVIU^B  v. 

FOBBiAN'S  ASSIGNESIi 
(Court  of  Appeals  of  Kentucky.    June  7, 1901.)* 

ABATBMBNT-PIiEADINO-PBNDIINCT  OF  PRIOR 
ACTION  —  NATIONAi,  BANKS— PENALTY  FOR 
TAKING  USURY— ACCRUAL  OF  CAUSE  OF  AC- 
TION. 

1.  Where  a  pleading  filed  by  defendant,  call- 
ed a  "special  demurrer  In  the  nature  of  a  plea 
Id  abatement,"  was,  on  defendant's  motion, 
submitted  "a*  a  demurrer,"  defendant  cannot 
complain  that  the  court  treated  it  as  a  demur- 
rer and  not  as  a  part  of  the  answer. 

2.  Where  It  was  ordered  that  such  a  pleading 
be  taken  as  a  part  of  the  answer,  it  became  a 
part  thereof  as  of  the  date  on  which  the  order 
was  made,  and  not  as  of  the  date  of  the  filing 
of  the  answer. 

S.  The  dismissal  of  a  ssit,  the  pendency  of 
which  has  been  pleaded  In  abatement  of  anoth- 
er suit  is  a  sufficient  response  to  the  plea, 
though  the  order  of  dismissal  was  not  made 
until  after  the  plea  was  filed. 

4.  The  discounting  by  a  national  bank  of  a 
note  at  a  nsnrious  rate  of  interest  Is  merely 
the  "charging"  or  "reserving"  of  usury,  and  not 
the  "taking"  or  "receiving"  of  usury;  and  the 
debtor's  right  of  action  undet  Rev.  St.  U.  & 
8  5198,  to  recover  twice  the  amount  of  usuri- 
ous interest  paid,  does  not  accrue  when  the 
note  is  discounted. 

5.  Where  a  national  bank  contracts  for  intei^ 
est  at  a  usurious  rate,  it  at  once  forfeits  all 
interest,  and  unappropriated  payments  subse- 
quently made  by  the  debtor  must  be  first  ap- 
plied to  the  principal,  so  that  while  any  part 
of '  the  principal  remains  unpaid  there  is  no 
payment  of  usurious  Interest,  and  no  right  to 
recover  the  penalty  for  taking  usury  accrues, 
unless  payments  made  by  the  debtor  are  specif- 
ically applied  by  him  to  usurious  interest. 

Guffy,  Bumam,  and  Hobson,  JJ.,  dissenting. 

'  Reported    by    Edward    W.    HInes,    Esq.,    of    tks 
Franktort  bar,  and  tormwly  stata  reporter. 
■For  dlsienting  opinion,  eee  63  S.  W.  757. 


Appeal  from  clrcnlt  coart,  Boyle  county. 

"To  be  officially  reported." 

Action  by  the  assignee  of  W.  M.  Forman 
against  tbe  Citizens'  National  Bank  of  Dan- 
ville to  recover  doable  the  amonnt  of  usuri- 
ous Interest  alleged  to  have  been  paid  to  de- 
fendant Judgment  for  plaintiff,  and  de- 
fendant appeals.     Beversed. 

Robert  T.  Qulsenberry,  for  appellant.  R. 
P.  Jacobs,  R.  J.  Breckinridge,  and  C.  B.  Mc- 
Dowell, for  appellee. 

DU  RBLLB,  J.  This  was  an  action  brought 
by  appellee,  as  assignee  for  tbe  benefit  of 
tbe  creditors  of  W.  M.  Forman,  under  sec- 
tion 5108  of  tbe  Revised  Statutes  of  tbe 
United  States,  to  recover  of  appellant  bank 
double  the  amount  of  certain  payments 
claimed  to  have  been  made  of  usurious  In- 
terest by  Forman  to  the  bank  upon  a  loan 
by  tbe  bank  to  Forman  of  |S,117.84  on  Janu- 
ary 29,  1895.  A  pleading  called  a  "special 
demurrer  In  tbe  nature  of  a  plea  in  abate- 
ment" was  filed  In  the  clerk's  office  at  tbe 
same  time  with  an  answer.  The  filing  of 
these  pleadings  was  afterwards  entered  of 
record  by  order  of  tbe  court,  and  an  order 
made  reciting  that  the  appellant  "submitted 
to  the  court  for  its  Judgment  its  pleading 
filed  herein,  and  denominated  a  'special  de- 
murrer,' and  which  pleading  was  submitted 
to  tbe  court  as  a  demurrer;  and  on  consid- 
eration of  same  the  court  overruled  said  de- 
murrer," with  an  exception.  The  order  re- 
cites that  it  was  "made  by  the  court  prior 
to  the  making  of  the  order  heretofore  entered 
on  this  day  in  the  action  of  the  Citizens' 
National  Bank,  etc.,  v.  W.  M.  Forman,  etc., 
In  which  order  defendant  dismisses  tbe  first 
paragraph  of  his  answer  In  that  said  action; 
and  It  Is  ordered  that  this  said  foregoing 
ordw  herein  be,  and  tbe  same  is,  noted  as  of 
record  prior  to  the  order  in  the  action  of 
the  Citizens'  National  Bank,  etc.,  v.  W.  M. 
Forman,  etc.,  mentioned  herein."  It  Is  now 
Insisted  that.  Inasmuch  as  tbe  pleading  was 
not  a  demurrer  at  all,  but  a  verified  plea  In 
abatement,  setting  up  tbe  pendency  ot  a 
counterclaim  by  Forman  In  a  salt  by  the 
bank,  with  the  consent  of  his  assignee,  for 
the  same  cause  of  action  set  up  In  tbe  peti- 
tion, tbe  court  should  not  have  treated  it 
as  a  demurrer,  but  as  a  part  of  tbe  answer. 
By  a  subsequent  order  it  was  provided  that 
this  pleading  should  be  considered  as  the 
first  paragraph  of  the  answer,  and  the  an- 
swer theretofore  filed  should  be  considered 
as  tbe  second  paragraph;  and  it  is  insisted 
that  the  court  erred  in  not  treating  It  as  a 
valid  answer  in  abatement,  upon  the  submis- 
sion above  mentioned,  and  that  If  this  is 
not  so,  the  order  tliat  It  should  be  taken  as 
the  first  paragraph  of  the  answer  makes  it 
take  effect  as  a  paragraph  of  the  answ^*  as 
of  the  date  of  tbe  answer's  filing,  and  not 
of  the  date  of  the  order,— the  effort  of  the 
argument  being  to  have  this  pleading  con- 
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■Idend  u  an  answer  1b  abaiemcat  prior  to 
thfr  dismissal  of  tha  conaterdalUL  Thece  Is 
no  prc^udioiai  error  In  all  tbis>  Appellant 
cannot  complain  of  htls  own  action  In  avbmlt- 
tlng  this  pleading  b«  a  demnrrec  It  was 
clearly  not  sustainable  as  a  deutirrer. 
When  It  was  ordered,  to  be  taken  as  a.  part 
of  the  answer,  It  became  a.  part  thereof  as 
of  tbe  date  on  wbleb  the  order  was  made, 
and  not  as  of  a  prior  date.  Nor  does  It 
make  aor  special  ditCerenoe-  to  appellant 
whether  It  was  filed  as  an  answer  In  abate- 
mesA  befluvei  or  after  the.  dismissal  of  the 
conntercialm,  as  tbat  dismissal  would  have 
been  a  sufficient  response  to  It,  even  though 
the  action  was  taken  subsaQnent  to  the  filing 
of  the  plea.  In  Wilson  t.  MiUikln,  44  &  W. 
cao,.  42  L.  B.  A.  448,  In  an  opinion  by  Judge 
Wblte^  tUs  court  aald:  "The  more  modem 
rule  seems,  te  be  that  the  objection  of  a  for- 
mer suit  pending  is  removed  by  Its  dismissal 
or  diseoDtiBuance<  even  after  plea  in  abate- 
ment iiLtbe  second  aalit  We  think  this  the 
more  Just  and  reasenable  mle,  and  so  hold 
to  be  the  law."  The  answer  in  the  case  of 
Bank  V.  Forman  is  copied  in  the  record.  The 
order  dismissing  the  first  paragraph,  wtalcb 
is  the  counterclaim,  is  embodied  in  the  blU 
of  exceptiona  The  dismissal  of  the  counter- 
claim is  pleaded  la  the  reply,  and  is  not  suffl- 
cIcBtiy  denied  by  the  rejoinder.  The  denial 
is  not  a  denial  of  the  diamlsaal.  of  the  conn- 
lerclalsa,  but  an  argumentaitlve  dmtal  that 
the  counterclaim  was  dismissed  before  the 
first  paragraph  ot  the  answer  was  filed  In  the 
clerk's  office;  1.  e.  before  the  paper  which 
afterwards  became-  the  first  paragraph  was 
filed.  As  betote  said,  it  makes  no  difCerence 
whether  it  was  dismissed  before  or  after. 
The  dismlaaal  removes  the  objection. 

It  appears  that  on  Janui^ry  29,  1895,  For- 
man executed  liis  note  for  $3,250,  payable  to 
the  order  of  i.  M.  Farris  six  months  after 
date,  and  n^otlable  and  payable  at  appellant 
baak.  Farris.  was-  the  president  of  the  bank, 
and  In  this  matter  was  acting  for  the  bank, 
using  the  bank's  money.  He  indorsed  the 
note  to  the  bank,  and  $3,117.84  was  placed 
to  his  credit,  for  which  sum  Farris  gave  For- 
man his  check,  and  that  amount  was  placed 
to  Fotman's  credit  Considerable  argument 
is  devoted  by  appellant  to  the  question  of 
whether  the  note  was  disoonated  at  the  bank. 
It  may  be  conceded  that  it  waa  We  are 
unable  to  see  that  the  question  whether  the 
note  was  discounted  cuts  any  particular  fig- 
ure in  determining  the  questions  Involved. 

The  Revised  Statutes  of  the  United  States 
provide: 

"SeCi  5107.  Any  aasociatioa  may  take,  re- 
ceive, reserve  and  charge  on  any  loan  or 
discount  made,  or  upon  any  note,  bill  of  ex- 
change^ or  other  evidence  of  debt,  interest  at 
the  rate  allowed  by  the  laws  of  the  state^ 
territory,  or  district  where  the  bank  is  locat- 
ed, and  no  more,  except  tbat  where,  by  the 
laws  of  any  state,,  a  different  rate  is  limited 
for  banks  of  issue  organized  under  state 


laws,,  the  rate  so  limited  shall  be  allbwed.  for 
associations  organized  or  existing  in  any 
such  state  under  this  title.  When  no  rate 
is  fixed  by  the  laws  of  the  state  or  territory 
or;  district,  the  bank  may  take,  receive,  re- 
serve or  charge  a  rate  not  exceeding  seven 
per'  centunt,  and  such  intereet  may  be  taken 
in  advance,  reckoning  the  days  for  which  tlie 
note,  bill  or  other  evldeaca^of  debt  is  to  run. 

"Sec.  0196.  The  taking,  reeelvlng,  reserv- 
ing, or  charging 'a.  rate  of  Interest  greater 
than  Is  allowed  by  the  preoedlng  section, 
when  kuowlimly  done^  shall  be  deemed  a 
forfeiture  of  the  entire  Int^est  which  the 
note,  bill  or  other  evidence  of  debt  carries 
with  it,  or  which  has  been  agreed  to  be  paid 
thereon.  In  case  a  greater  rate  of  interest 
has  been  paid  the  person  by  wbom  it  has 
been  paid  or  ills  legal  represoitatlvea,  may 
recover  back,  in  an  action  in  the  nature  of  an 
action  of  datot,  twice  the  amount  of  the  In- 
terest thus  paid  frcHn  the  association,  taking 
or  receiving  the  same,  provided  such  action 
i»  'conmenced  within  two  years  from  the  . 
lime  the  usudous  transaction  occurred. 
•    •    •» 

The  first  question  is  whether  the  discount- 
ing: of  the  note^  and  the  deduction  from  its 
face  of  a  per  cent,  for  six  months,  was  a  pay- 
ment, by  Forman  on  January  29,  1895,  of 
that  amount  of  interest  to  the  bank.    On  be- 

I  half  of  the  bank  It  is  earnestly  Insisted  that 
it  was  a  payment.  As  matter  of  course, 
there  was  no  physlcsl  payment  of  money  by 
Fonnan  to  the  bank.  What  he  did  was  to 
execute  and  deliver  his  not^  for  18,260  to  the 
order  of  Farris,  and  to  receive  or  have  placed 
to  his  credit  the  sum  of  $3kU7.84.  If  this 
constitotes  an  actual  payment  liy  him  of  in- 
terest, as  such,  at  8  per  cent.,  in  {Cdvanoe,  he. 
was  entitled  to  bring  suit  the  next  day  foe 
twice  the  amount  of  interest  thus  paid,  and 
consequently  his  right  of  action  was  barred 
when  he  brought  the  suit  on  September  3t 

I  1897.  On  the  othor  hand.  If,  as  contended 
by  appellee,  the  transaction  was  a  loan  of 
13,117.84,  for  which  a  note  was  then  executed 
for  $8,250,  it  follows  tbat  Interest  at  8  par 
cent,  was  carried  in  the  note  at  least  until 
September  4.  1895,  when,  according  to  the 
bank's  calculation,  the  amount  of  the  note 
was  13,273.86,  $23.86  of  which  was  lateiest 
on  the  $3,250  at  8  per  cent  from  August  1st 
to  September  4th.  Under  the  statute,  we  are 
unable  to  conclude  that  the  original  transac- 
tkktt'  was  a  payment  of  Interest  to  the  bank, 
or  a  payment  at  all.  Upon  the  bank  books 
it  Is  treated  as  a  loan  of  $3,250,  or  a  discount 
of  a  $3,230  note,  upon  which  the  books  sbour 
a  profit  placed  to  the  credit  of  the  discount 
account  of  $132.18.  The  statute  makes  no 
distinction  betwe^x  a  reservation  of  Interest 
by  way  of  discount  and  the  accomplishment 
of  the  same  thing  by  any  other  mode.  The 
bank  could  not  lawfully  reserve  a  greater 
rate  by  way  of  discount  deducted  In  advance 
than  It  could  aa  Interest  at  the  end  of  the 
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loan  period.  And  when  we  consider  tbe  dis- 
tinction recognized  by  the  statute  between  re- 
aervlng  and  charging  interest,  on  the  one  side, 
and  actually  paying  Interest,  on  the  other.  It 
becomes  plain  that  there  was  in  the  Initial 
transacticoi  no  actual  payment  of  Interest  to 
the  bank;  for  there  was  then  no  payment  to 
the  banlc  of  anything.  Interest  was  reserved 
and  charged  on  tbe  loan,  or  "discount,"  In  the 
language  of  the  statute,  but  was  not  "taken 
or  received."  Nor  does  this  construction  con- 
flict with  that  part  of  the  statute  which  aa- 
thorizes  Interest  to  "be  taken  in  advance, 
recl^oning  the  days  for  which  the  note,  bill 
or  other  evidence  of  debt  Is  to  run."  That 
luugoage  would  apply  to  a  case  where,  npon 
a  renewal  of  a  note  for  the  face  of  an  exist- 
ing debt,  the  debtor  paid  in  cash  or  by  cbecit. 
In  advance,  tbe  amount  of  the  discount  upon 
the  renewal.  What  was  done  in  tbe  original 
transaction  was  this:  Forman  gave  the  bank 
bis  note  for  $3,250,  and  that  was  all  he  gave 
the  bank.  He  received  from  the  bank  $3,- 
117.84,  and  he  kept  it  all.  Harvey  v.  Insiu> 
ance  Co.,  60  Vt.  209,  14  Atl.  7.  Moreover,  to 
bold  that  discounting  a  note  for  $3,250,  and 
giving  credit  to  the  maker  for  $3,117.81,  was 
an  actual  payment  to  the  bank  of  $132.16, 
would  give  tbe  maker  or  his  assignee  the 
right  immediately  to  bring  an  action  for 
twice  the  amount  of  the  usurious  interest, 
when  in  fact  nothing  had  been  paid  to  tbe 
bank  at  all.  And  until  the  Interest  at  the 
usurious  rate  was  actually  paid,  as  such,  the 
bank  had  tbe  right  to  elect  to  remit  It,  find 
it  conld  not  then  be  said  that  usurious  inter- 
est was  paid  on  It  Brown  y.  Bank,  169  U. 
8.  420,  18  Sup.  Ct  390,  42  L.  Ed.  801;  Mc^ 
Broom  t.  Investment  Go.,  153  U.  S.  828,  14 
Sup.  Ct.  852,  38  L.  Ed.  729;  Stevens  v.  Lin- 
coln, 7  Met(.  G^asB.)  528;  Saunders  v.  Lam- 
tiert,  7  Gray,  486;  Stedman  v.  Bland,  26  N. 
O.  299.  The  law  will  not  construe  that  to  be 
a  payment  of  Illegal  Interest  which  Is  not  In 
fact  such  payment,  In  order  to  subject  tbe 
lender  to  the  penalty  denounced  for  the  ille- 
gal receiving  of  Interest,  when  he  is  guilty  of 
an  Illegal  bargain  only,  and  has  subjected 
himself  only  to  tbe  forfeiture  imposed  by 
law  for  that  violation. 

There  was  no  payment  of  Interest  on  Jan- 
uary 29,  18%.  On  Septnnber  4,  1895,  the 
bank  claimed  there  was  due  it  $3,273.85;  be- 
ing tbe  face  of  the  note,  with  Interest  there- 
on from  maturity  at  8  per  cent.  Forman  on 
that  day  paid  the  bank  $800.  We  may  as- 
sume It  was  Intended  as  a  payment  on  the 
note.  Tbe  bank  credited  It  to  his  account 
■  He  executed  a  new  note  tor  $2,500,  which 
was  discounted,  and  the  proceeds,  $2,431.66, 
placed  to  the  credit  of  his  account;  and  the 
amount  of  the  original  note,  according  to  the 
bank's  calculation,  was  charged  to  his  ac- 
count Was  this  a  payment  of  Interest  upon 
Forman's  debt?  Clearly,  it  was  not  speciflc- 
ally  so  appropriated  by  him.  It  seems  equal- 
ly clear  that  no  part  of  It  was  appropriated 
bgr  the  bank,  specifically,  to  the  payment  of 


Interest  at  the  oanrfouB  rate.  For  appellee  It 
is  claimed  that  It  was  apimipriated,  or  must 
by  the  law  be  appropriated  first  to  the  ex- 
tinguishment of  the  interest  on  the  note,  at 
the  8  per  cent  rate,  and  was  then  a  payment 
of  interest  at  an  illegal  rate,  from  which  a 
right  of  action  then  accrued  for  twice  the 
amount  of  the  Interest  thus  paid,  which  was 
not  barred  by  the  two-years  limitation  pro- 
vided In  section  6196,  Rev.  St.  U.  S.,  when 
this  suit  was  brought  one  day  less  than  two 
years  thereafter.  For  the  bank  It  Is  insist- 
ed that  If  the  Interest  was  not  paid  in  ad- 
vance, as  claimed  by  It  it  has  never  been 
paid,  and  that  as  the  petltliHi  does  not  allege 
that  the  final  renewal  note  has  ever  been  paid 
in  full,  but  in  80  far  as  it  shows  anything, 
shows  there  was  still  a  large  amount  unpaid 
at  the  time  this  suit  was  brought  the  whole 
Interest  must  be  considered  as  stlU  carried  In 
the  note,— so  far,  at  least  as  the  $800  pay- 
ment Is  concerned.  The  statute  forbids  the 
taking,  receiving,  reserving,  or  charging  a 
rate  of  Interest  greater  than  that  allowed  by 
section  5197.  \\^en  the  statute  is  knowingly 
violated,  the  violation  is  deemed  a  forfeiture 
of  the  entire  Interest  which  the  obligation 
carries  with  It  or  which  has  been  agreed  to 
be  paid  thereon.  In  case  a  greater  rate  has 
been  actually  paid,  the  person  by  whom  It 
has  been  paid  may  recover  a  penalty  of  dou- 
ble the  amount  of  Interest  so  paid.  The  con- 
struction which  the  language  of  the  section 
naturally  bears,  and  which  has  been  given  it 
by  the  supreme  court  and  numerous  other 
courts,  is  that  it  provides  for  two  contingen- 
cies: First  when  the  usurious  rate  Is  re- 
served or  charged,  tbe  wbole  agreement  to 
pay  any  Interest  is  void;  second,  it  the  usu- 
rious rate  Is  actually  paid,  double  tbe  amoimt 
80  paid  may  be  recovered  within  two  years 
by  the  debtor.  Said  Mr.  Justice  Harlan  in 
the  case  of  Brown  v.  Bank,  supra:  "The  last 
section  [S198]  clearly  makes  a  difference  be- 
tween interest  which  a  note,  bill,  or  other 
evidence  of  debt  held  by  a  national  bank  'car- 
ries with  it  or  which  has  been  agreed  to  be 
paid  thereon,'  and  Interest  which  has  been 
'paid.'  Interest  Included  In  a  renevral  note 
or  evidenced  by  a  separate  note  does  not 
thereby  cease  to  be  Interest  within  the  mean- 
ing of  section  5198,  and  become  principal.  If 
a  bank  which  violates  that  section  sues  upon 
the  note,  bill,  or  other  evidence  of  debt  held 
by  U,  the  debtor  may  insist  that  the  entire 
interest  legal  and  usurious,  included  In  his 
written  obligation,  and  agreed  to  be  paid,  but 
which  has  not  been  actually  paid,  shall  be 
either  credited  on  tbe  note  or  eliminated  from 
It,  and  Judgment  given  only  for  the  original 
principal  debt  with  Interest  at  the  legal  rate 
from  the  commencement  of  the  suit"  And 
again:  "The  forfeiture  declared  by  the  stat- 
ute is  not  waived  or  avoided  by  giving  a 
separate  note  tor  the  Interest  or  by  giving 
a  renewal  note  in  which  Is  Included  the  usu- 
rious interest  No  matter  how  many  renew- 
als Biay  bare  been  made^  U  the  bank  has 
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charged  a  greater  rate  of  Interest  than  tbe 
law  allows,  It  must,  If  tbe  forfeiture  clause 
of  the  statute  be  relied  on,  and  tbe  matter  Is 
thus  brought  to  tbe  attention  of  court,  lose 
the  entire  interest  which  tbe  note  carries  or 
which  has  been  agreed  to  be  paid.  By  no 
other  construction  of  the  statute  can  effect 
be  given  to  the  clause  forfeiting  the  entire  in- 
terest which  the  note,  bill,  or  otbec  evidence 
of  debt  carries,  or  which  was  agreed  to  be 
isaid,  but  which  has  not  been  actually  paid. 
*  *  *  Sometimes  interest  is  said  to  have 
been  paid  when  It  is  evident  that  it  was  only 
Included  in  a  renewal  note.  Bnt  that,  as  we 
hare  said,  was  not  payment,  within  the 
meaning  of  the  statute." 

There  being  no  appropriation  of  any  part 
of  this  payment  by  the  debtor  to  the  pay- 
ment of  interest,  as  such,  the  law  vrill  not 
presume  an  application  of  it  to  an  Illegal 
and  void  obligation;  nor  will  it  permit  the 
creditor  to  make  such  an  application.  So 
the  principle  of  law  which  applies  such  un- 
appropriated payments  to  first  discharge  the 
Interest  dne,  and  then  reduce  the  principal, 
cannot  operate  In  this  case;  for  all  interest 
upon  the  note  was  forfeited,  eo  Instantl,  by 
the  agreement  to  pay  interest  at  the  illegal 
rate,  and  payments  will  not  be  applied  by 
operation  of  law  to  the  discharge  of  unlaw- 
ful obligations  In  preference  to  debts  Justly 
due.  The  great  weight  of  authority,  includ- 
ing the  rulings  of  the  supreme  court,  is  te 
this  effect,  and  this  'Is  in  foil  accord  with 
tbe  rulings  in  this  state  upon  similar  trans- 
actions where  other  than  national  banks  are 
concerned.  Unapplied  payments  are  applied 
first  to  tbe  extinguishment  of  interest,  and 
then  to  reduce  the  principal.  If  a  part  of 
the  interest  is  usurious,  but,  although  it  was 
contracted  for  at  an  illegal  rate,  legal  in- 
terest Is  still  recoverable,  the  payment  Is 
applied  first  to  the  extinguishment  of  so 
much  of  the  interest  as  is  legal,  and  then  to 
the  principal;  the  usury  being  retained  in 
the  debt  to  the  last,  no  matter  how  many 
renewals  are  made.  Kendall  v.  Oroucb,  88 
Ky.  202,  11  S.  W.  587;  Smith  v.  Robinson, 
10  Allen,  132;  Hawkins  v.  Welch,  8  Mo.  492; 
Hall  V.  Bank,  30  Neb.  102,  46  N.  W.  150; 
Jackson  v.  Gamer,  79  Oa.  415,  7  S.  £.  213. 
So  where,  as  in  this  case,  the  nature  of  the 
contract  is  such  that  the  collection  of  all 
Interest  Is  prohibited,  because  contracted  for 
at  an  Illegal  rate,  a  payment  without  direc- 
tion by  the  payor  as  to  its  application  must 
be  applied  first  to  the  payment  of  that  part 
of  the  debt  which  is  legal,  and  to  the  illegal 
part  only  in  the  event  of  there  being  noth- 
ing else  to  which  It  can  be  applied.  In  tbe 
supreme  court  decisions  it  seems  to  be  rec- 
ognized that  usurious  interest  may  be  paid, 
aa  such,  without  the  discharge  of  the  entire 
obligation,  including  principal  and  interest, 
and  that,  if  so  paid,  a  cause  of  action  will 
then  arise  for  tbe  penalty  imposed  for  the 
actual  taking  of  interest  at  the  illegal  rate. 
For  example.  In  the  Marion  National  Bank 


Case,  supra,  It  is  said:  'If  at  any  time  the 
obligee  actually  pays  usurious  interest  as 
such,  the  usurious  transaction  must  be  beld 
to  have  then,  and  not  before,  occurred,  and 
he  must  sue  within  two  years  thereafter." 
Upon  the  proposition  that,  in  the  absence 
of  a  specific  application  by  the  debtor,  the 
law  will  not  apply,  and  the  creditor  has  no 
right  to  apply,  payments  to  an  unlawful 
purpose  to  the  discharge  of  usurious  Interest, 
which  was  forfeited  by  the  statute  the  in- 
stant it  was  agreed  on,  the  authorities  are 
numerous.  In  McBroom  v.  Investment  Co., 
158  U.  S.  328,  14  Sup.  Ot  852,  38  L.  Ed. 
729,  the  question  arose  under  the  statute 
of  New  Mexico,  by  which  the  collection  of 
interest  at  a  higher  rate  than  12  pA  cent, 
was  made  a  misdemeanor,  and  a  right  of  ac- 
tion given  to  the  debtor  to  collect  double 
the  amount  so  paid  within  three  years  after 
the  cause  of  action  accrued.  Interest  notes 
were  given  upon  a  loan  ot  $65,000,  and  a 
commission  of  10  per  cent  upon  the  entire 
loan  was  paid  to  the  creditor  at  the  time 
of  the  transaction.  After  the  first  interest 
note  was  paid,  tbe  debtor  brought  suit  to 
recover  double  the  amount  of  the  commis- 
sion. In  this  case  It  will  be  observed  that 
the  statute  does  not  make  the  contract  for 
the  entire  Interest  void,  but  that  the  con- 
tract for  the  excessive  Interest  is  rendered 
void  by  the  contract  for  a  higher  rate  be- 
ing made  a  misdemeanor.  Said  the  supreme 
court:  "The  contract  of  loan  not  being  void, 
except  as  to  the  excess  of  interest  stipulated 
to  be  paid,  the  question  arises  whether  the 
lender  is  liable  to  an  action  for  the  penalty 
prescribed  by  tbe  statute,  so  long  as  the 
principal  debt  with  legal  interest  thereon, 
after  deducting  all  payments,  is  unpaid.  We 
are  of  opinion  that  this  question  must  be 
answered  in  the  negative.  While,  under  the 
statute,  the  mere  charging  of  usurious  In- 
terest may  be  a  misdemeanor  for  which  the 
lender  can  be  fined,  whether  such  usurions 
interest  is  or  is  not  collected  or  received, 
tbe  borrower  has  no  cause  of  action  until 
usurious  interest  has  been  actually  collected 
or  received  from  him.  Such  Is  the  mandate 
of  the  statute.  And  Interest  cannot  be  said 
be  have  been  collected  or  received.  In  ex- 
cess of  what  may  lawfully  be  collected  and 
received,  until  the  lender  has  in  fact  after 
giving  credit  for  all  payments,  collected  or 
received  more  than  the  sum  loaned,  with 
legal  interest."  In  Duncan  v.  Bank,  Fed. 
Cas.  No.  4,136k  in  the  district  court  of  the 
United  States  for  the  Western  district  of 
Pennsylvania,  it  was  said:  "From  the  ori- 
gin of  the  loan,— from  the  retaining  of  the 
first  discount  through  all  the  renewals  up  to 
the  time  of  final  payment  of  the  principal 
or  up  to  the  time  of  entering  Judgment,— 
there  Is  a  locus  penitentise  for  the  party 
taking  excessive  interest  Any  time  till  then 
he  may  consider  the  excessive  interest  paid 
on  account  of  the  loan,  and  so  apply  It,  and 
lessen   the  principal.    •    •    •    Up  to   that 
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time  In  may  make  this  Section.  When  pay- 
ment Is  actaally  made  or  Judgment  entered, 
tbe  election  is  made;  and  if,  as  in  these 
cases,  Judgment  Is  entered  for  the  face 
amoimt  of  the  notes  or  full  amount  of  the 
loan,  or  pajrment  Is  taken  in  full  without 
any  reduction  by  taking  out  the  excessive' 
interest  the  cause  of  action  Is  complete." 
Thomp.  Nat  Bank  Cas.  380,  362.  In  Stevens 
V.  Lincoln,  7  Mete.  (Mass.)  528,  the  coort 
said  "•  •  •  that  while  the  usurious  In- 
terest Is  unpaid  there  remains  the  locus  pen- 
itentise;  that  the  party  may  relinquish  it 
and  recover  for  the  balance  of  bis  debt,  the 
contract  not  being  rendered  void  by  the  stat- 
ute And,  in  the  absence  of  proof  as  to  any 
an>roprflitloa  of  any  partial  payment  the 
law  will  apply  a  payment  to  the  valid  de- 
mand rather  than  to  the  illegal  one;  and 
the  balance  which  remains  unpaid,  if  it  ex- 
ceeds the  usury  agreed  to  be  paid,  includes 
the  usury;  so  that  on  one  side,  the  debtor 
shall  not  recover  back  any  part  of  that  which 
he  honestly  owed,  by  the  allegation  on  his 
part  that  the  payment  made  by  him  was 
the  payment  of  the  usury;  nor,  on  the  other 
hand,  will  the  law  permit  the  creditor  to 
secure  to  himself  the  avails  of  his  Illegal 
contract  and,  when  he  sues  for  the  balance 
due  on  the  contract,  to  aver  that  the  us- 
urious interest  was  contained  In  the  previous 
payment,  and  that  the  residue  is  Justly  due." 
See,  also,  Saunders  t.  Lambert  7  Gray,  486. 
So,  In  Harvey  v.  Insurance  Co.,  60  Vt  211, 
14  Atl.  7,  It  was  said:  "All  the  payments 
made  by  her*  as  well  as  those  made  by  the 
plataitlff,  up  to  the  final  payment,  were, 
in  law,  to  be 'applied  towards  the  liquidation 
of  the  legal  portion  of  the  note."  And  in 
Wright  V.  Lalng,  3  Bam.  &  C.  169,  an  ac- 
tion to  recover  penalties  for  usury,  the  court 
said:  "If  the  law  ought  now  to  make  such 
an  appropriation  as  the  pleader  has  sup- 
posed in  this  court  the  count  will  be  sus- 
tained by  the  proof,  otherwise  not  We 
think  the  law  ought  now  to  make  such  an 
appropriation.  *  •  *  And  such  an  ap- 
propriation works  no  prejudice  to  the  party. 
It  leaves  him  only  where  by  his  own  con- 
duct he  placed  himself.  And  in  the  case 
I  have  put,  of  the  payment  of  one  bill  and 
nonpayment  of  the  odier,  if  an  action  for 
the  penalties  ci  the  statute  should  be 
brought  the  same  princiirie  of  law  would 
protect  the  defendant  by  applying  the  pay- 
ment of  the  first  bill  to  the  legal  demand, 
and  not  permitting  the  then  plaintiff  to  ap- 
ply it  to  the  illegal  demand,— that  Is,  to  the 
loan  and  interest  although  it  be  precisely 
of  the  same  amount— because,  peradrenture, 
the  lender  might  repent  the  Illegal  bargain, 
and  refuse  to  receive  the  full  amount  of  the 
second  bill,  and  the  law  will  allow  him  the 
opportunity  of  doing  so,  that  he  might  not 
be  deemed  a  receiver  of  usurious  interest 
without  clear  evidence  that  he  had  not  only 
bargamed  to  receive,  bat  had  actually  re- 
ceived, such  Interest    And  if  the  law  will 


make  this  appropriation  of  the  payment  In 
the  two  cases  that  I  have  put— In  the  one 
Instance  against  the  lender,  and  to  pceveat 
him  from  enforcing  an  illegal  bargaiut  and 
in.  the  other  instance  In  favor  of  the.  lender, 
and  to  protect  him  from  beiag  subject  to 
a  penalty  for  an  Illegal  bargain  only,— it 
seems  very  plainly  to  follow  that  a.slmiiar 
appropriation  ought  to  be  made  by  law  In 
the  case  before  the  ooart  •  •  •  And 
thls^  in  effect  la  only  saying  that  where  a 
person  has  two  d^aanda,  one  recognized  by 
law,  the- other  arising -on  a  matter  forbidden 
by  law,  and.  aic  unappropriated  payment  is 
made  tO'  him,  the  law  will  afterwards  ap- 
propriate it  to  the  demand  which  it  acknowl- 
edges, and  not  to  the  demand  which  It  jtro- 
hlbits."  It  has  been  frequently  held  that: 
"Payments  may  be  applied  by.  a  creditor 
to  demands  not  recoverable  at  law,  when  no 
statute  prohibits  the  contract  but  simply 
denies  a  remedy  to  enforce .  them.  In  such 
cases  the  contract,  is '  not  illegal,  and  the 
money,  if  volontartly  paid,  cannot  be  recov- 
ered back.  But  the  right  does  not  etxtend 
to  contracts  which  are.  'prohibited  by  law, 
under  heavy  p«ial  forfeitures  and  payments, 
which  may  at  once  be  recovered  back,  be- 
cause illegal.'  So  held,  where  a  payment 
had  been  applied  to  a  grosBly-UBurious  con- 
tract which  could  not  have,  been,  enforced, 
and  the  law  gave  the  debtor  a  right  to  re- 
cover back  three  times  the  amount  paid  for 
usurious  interest."  Macye  v.  Strouae,  6 
Sawy.  204,  5  Fed.  483,  citing  Bohan  v.  Han- 
son, 11  Oush.  44.  In  Stout  v.  Bank,  69  Tex. 
3S4,  8  S.  W.  808,  it  was  held  that  when  par- 
tial payment  la  made  to  a  national  bank, 
under  a  contract  to  pay  usurious  Interest, 
in  the  absence  of  a  stipulation  as  to  bow  the 
payment  shall  be  appropolated  the  law  will 
apply  it  to  that  part  of  the  contract  which 
is  legal.  And  in  Stanley  v.  Westrop,  16 
Tex.  206,  it  was  said  that  "the  law  will 
not  make  the  application,  nor  autbociae  the 
creditor  to  make  it  without  the  consent  of 
the  debtor  to  the  payment  of  usury."  And 
see  Bnrrows'  v.  Prettyman,  17  Iowa,  436. 
In  Bank  v.  Slemmons,  34  Ohio  St  142,  32 
Am.  Rep.  366,  it  was  said:  "Where  interest 
at  a  rate  exceeding  that  allowed  by  law  is 
retained  or  stipulated  toe,  the  contract  is, 
under  the  laws  of  this  state,  invalid  only 
as  to  the  excess,  while  under  the  thirtieth 
section  of  the  national  banking  act  'the  stat- 
ute operates  on  the  instrument  given  for  the 
loan,  and,  in  effect  declares  it  to  be  in- 
valid as  to  the  entire  interest  bat  valid  and 
binding,  as  an  obligation  for  the  payment 
of  the  prindpaL'  Bank  v.  GazUnghouae,  22 
Ohio  St  492,  502,  10  Am.  B^.  751;  Shunk 
V.  Bank,  22  Ohio  St  608,  10  Am.  Bep.  762; 
Hade-  v.  McVay,  31  Ohio  St  231."  The  con- 
clusion we  have  reached  is  In  full  accord 
with  the  reasoning  of  the  opinion  by  Judge 
Paynter  In  Bank  v.  Thompson  (Ky.)  40  S. 
W.  903.  It  is  true  that  in  that  case  the 
Interest  was  on  several  occasions  added  in 
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t&e  rmewol  notes,  but  the  court  found  as  a 
fact  that  the  Interest  waa  aubset^aently  ac- 
tually paid.  It  was  said  by  tbe  court  that 
"It  appears  that  tbe  interest  thus  added  In 
tbe  note  was  paid  at  dates  subsequent  to  tbe 
time  the  Interest  was  added  in  tbe  note.  At 
one  time  $620  was  paid.  At  another  time 
a  note  for  $316.25  was  given  for  tbe  Interest 
which  had  been  embraced  in  tbe  nota" 

A  careful  examination  of  tbe  evldaioe  In 
this  case  shows  tliat  none  of  tbe  payments 
were  appropriated  by  the  debtor  to  tbe  dls- 
charge  of  tbe  interest.  It  follows,  there- 
fore, that  tbe  trial  court  erred  In  adjudging 
a  recovery  of  double  the  amount  claimed  by 
tbe  bank  to  be  due  at  tbe  time  of  such 
payments.  The  note  was  not  discharged  at 
the  date  when  this  snit  was  brought,  and 
no  payment  of  interest  at  the  usurious  rate 
had  then  been  made.  The  remedy  of  the 
debtor  was  by  tbe  application  of  tbe  pay- 
ments made  in  reduction  of  the  principal  of 
the  final  renewal  note.  For  tbe  reasons  g!T> 
en,  tbe  Judgment  is  reversed,  with  directions 
to  dismiss  the  petition. 

GtJFPy,  BURNAM,  and  HOBSON,  JJ..  dls- 
seating. 


SECOND  NAT.  BANK  OF  BICHMOND  t. 
FITZPATRICK  et  al.» 

(Court  of  Appeals  of  Kentucky.    June  7. 

1901.) 

CROSS  appbalh-livitation-national  banks 

— USURY-FORFEITURE  OF  INTBRKST-INTBR- 
BST  mOH  DATS  OF  FILINa  SUIT— PDNALTT 
roa  TAKING  USURY— APFUCATION  OF  PAY* 
1UDNT8. 

1.  The  llmitatioa  of  two  years  applicable  to 
original  appeals  does  not  apply  to  a  cross  ap- 
peal, which  may  be  granted  at  any  time  before 
trial  of  the  appeal.  Klizabethtown,  L.  &  B. 
S.  R.  Oo.  V.  Gatlettsburg  Water  Co.  (Ky.)  61 
S.  W.  47,  followed. 

2.  A  national  bank  by  contracting  for  usuri- 
ous interest  forfeits  all  interest  only  to  the 
date  of  bringing  suit  on  the  note,  and  judg- 
ment for  the  principal  should  bear  interest  at 
the  legal  rate  from  tbe  date  of  filing  the  peti- 
tion. 

8.  A  Judgment  against  a  national  bank  for 
twice  the  amoimt  of  interest  paid,  as  a  penal- 
ty for  taking  usury,  should  have  allowed  in- 
terest from  the  date  of  filing  the  petition  to 
recover  the  penalty;  that  being  the  date  of  the 
first  demand  therefor. 

4.  There  may  be  payments  of  usurious  inter- 
est as  such  which  will  entitle  a  debtor  to  re- 
cover of  a  national  bank  tbe  penalty  for  tak- 
ing usury,  though  the  principal  sum  remains 
unpaid;  and  such  a  case  is  presented  where 
the  interest  upon  one  note  is  included  in  the 
amount  of  another  note,  and  the  other  note  is 
snbeeflnently  paid  In  full. 

5.  The  penalty  which  may  be  recovered  of  a 
national  bank  for  taking  usury  Is  twice  the 
amonnt  of  the  entire  interest  paid,  and  not 
merely  twice  tbe  amonnt  of  the  excess  over  the 
legal  rate. 

6.  The  fact  that  payments  made  by  the  debt- 
or have  been  applied  by  the  bank  on  its  books 
to  interest  as  such  does  not  authorize  the  pre- 

>  Reported  by  Bdvard  W.  Hlnes,  Bsq.,  et  the 
Frankfort  bar,  and  lormerly  aUUa  reporter. 


sumption   that   the    debtor  so    applied    them, 
where  be  had  no  access  to  Oxe  books,  and  no 
knowledge    of   the    application   made    by    tbe 
bank. 
Bumam,  Gully,  and  Hobaon,  JJ.,  dissenting. 

Appeal  from  clrcnit  court,  Madison  county. 

"To  be  officially  reported." 

Action  by  C.  N.  Fltzpatrlck  against  the 
Second  National  Bank  of  Richmond  to  re- 
cover a  penalty  for  taking  usury,  consolidat- 
ed with  two  actions  by  the  Second  National 
Bank  of  Richmond  against  C.  N.  Fitzpatrick 
and  others  on  certain  promissory  notes. 
Judgment  for  C.  N.  Fltzpatrlck  for  tbe  pen- 
alty claimed,  and  for  tbe  Second  National 
Bank  of  Richmond  for  a  part  of  its  claims; 
and  tbe  Second  National  Bank  of  Richmond 
appeals,  the  appellees  prosecntlng  ■  cross 
appeaL    Reversed. 

J.  A.  SuIllTan  and  A.  B.  Bumam,  for  ap- 
pellant John  G.  Fltzpatrlck.  R.  H.  Crook, 
and  J.  Tevis  Cobb,  for  ajveUees. 

DU  R£LLB,  J.  This  appeal  Is  on  the  rec^ 
ord  of  three  cases  which  were  consolidated 
and  heard  together  in  the  Madison  clrcnit 
court  We  shall  first  make  a  statemott  of 
the  manner  In  which  the  cases  originated, 
adopting  In  the  main  the  statement  of  facts 
on  behalf  of  the  bank  in  regard  to  tbe  dates 
^nd  amounts  of  tbe  money  transactions;  that 
being  supported  by  tbe  weight  of  the  testi- 
mony, and  tbe  basis  upon  wbfeh  the  circuit 
court  rendered  its  Judgment: 

The  Penalty  Suit  On  Jannary  9,  1896, 
G.  N.  Fitzpatrick  filed  bis  action  to  recover 
of  tbe  appellant  which  is  a  national  bank, 
a  penalty  of  twice  the  amount  of  the  Interest 
paid  by  him  on  a  note  which  he  paid  Janu- 
ary 11,  1895,  amounting  as  of  that  date  to 
$2,28a51;  the  penalty  claimed  being  $2,- 
967.02.  This  note  was  a  renewal  of  several 
small  loans  by  tbe  bank  to  Fltspatrlck,  and 
Included  also  the  sum  of  $385,  interest  at  an 
illegal  rate  for  one  year  upon  the  larger  note 
hereinafter  referred  ta  Tbe  court  adjudged 
that  there  was  Included  in  the  amount  of 
this  note,  as  paid  by  Fitzpatrick,  $1,068.15  of 
interest  at  illegal  rates,  and  rendered  Judg- 
ment for  twice  that  amount  $2,126.30,  with 
interest  from  tbe  date  of  the  Judgment, 
which  Judgment  was  allowed  as  an  offset 
and  credit  against  the  Judgment  rendered  in 
favor  of  tbe  bank  upon  the  larger  note. 

The  Salt  upon  the  Larger  Note.  On  Jan- 
uary 10,  ISOe,  the  day  after  the  filing  of  the 
penalty  suit  the  bank  filed  its  action  on  a 
note  of  C.  N.  Fltzpatrlck  for  the  sum  of  $6,- 
296.05.  This  note  was-  in  renewal  of  a  num- 
ber of  smaller  loans  by  the  bank  to  Fltz- 
patrlck, to  the  amount  of  which  interest  had 
from  time  to  time  been  added  and  carried  in 
the  renewals.  Tbe  court  gave  Judgment  in 
favor  of  tbe  bank  for  $5,170,  as  the  amount 
of  money  actually  loaned  by  the  bank  to 
Fltzpatrlck,  and  remaining  unpaid  in  the 
note,  after  eliminating  and  forfeiting  all  tai- 
terest  coulalned  therein.     On  this  note.  It 
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appears,  there  were  a  number  of  paymenta^ 
which  the  court  appears  to  have  held  were 
payments  of  interest  as  such.  Two  Install- 
ments of  the  interest  upon  this  debt  were, 
at  the  dates  of  the  execution  of  two  renew- 
als, added  to  and  Included  In  the  amounts 
of  smaller  notes  which  were  subsequently 
paid  to  the  banli ;  one  of  them  being  the  note 
the  payment  of  which  Is  the  basis  of  the  pen- 
alty suit 

The  Suit  on  the  Smaller  Note.  On  the 
same  day  on  which  the  suit  was  filed  upon 
the  larger  note  the  bank  brought  Its  actloo 
on  a  note  for  $1,648.75.  This  note,  also,  was 
in  renewal  of  several  smaller  obligations. 
Two  payments  were  made  upon  this  consoli- 
dated indebtedness,  and  these  appear  by  the 
Judgment  to  have  been  considered  as  applied 
first  to  the  payment  of  the  usurious  interest 
charged,  and  then  to  the  reduction  of  the 
principal;  the  only  Interest  which  was  elim- 
inated being  that  which  accrued  after  the 
last  payment  The  court  gave  Judgment  tor 
$1,540.24,  with  interest  from  the  date  of  the 
Judgment 

The  Judgment  sustaining  the  attachments 
sued  out  by  the  bank  In  the  suits  brought 
by  It  and  the  propriety  of  this  action,  are 
questioned  by  the  cross  appeal.  It  may  be 
said  at  this  point  that  In  view  of  the  con- 
flicting testimony  upon  the  attachments,  we 
should  not  be  inclined  to  disturb  the  find- 
ing of  the  circuit  court 

The  questions  presented  by  the  original 
appeal  are:  First  From  what  date  should 
Interest  be  allowed  upon  the  Judgments  In 
favor  of  the  bank?  Second.  In  the  penalty 
suit  should  Judgment  go  for  twice  the 
amount  of  the  entire  Interest  paid  at  the  U- 
legal  rate,  or  only  for  twice  the  amount  of 
the  interest  paid  in  excess  of  the  legal  rate? 
Upon  the  cross  appeal  the  questions  present- 
ed are:  First.  Whether  the  court  erred  in 
the  application  of  payments  upon  the  two 
notes  sued  upon  by  the  bank;  It  being  con- 
tended that  a  part  at  least  of  snob  pay- 
ments should  be  applied  to  the  reduction  of 
the  principal.  Second.  Whether  the  trial 
court  should  have  dismissed  the  attachments 
sued  out  by  the  bank.  This  question  has 
been  already  disposed  of. 

It  may  be  observed  here  that  the  conten- 
tion of  appellant  that  the  cross  appeal  was 
not  sued  out  in  time  is  not  sustained  by  the 
record,  which  shows  that  appeal  to  have 
been  taken  within  two  years  from  the  rendi- 
tion of  the  Judgment  And  see,  also,  Eliza- 
bethtown,  L.  &  B.  S.  B.  Co.  v.  Catlettsburg 
Water  Co.  (Ky.)  CI  S.  W.  47.  It  will  be  ob- 
served that  the  only  questions  presented  on 
the  construction  of  the  federal  statute  which 
have  not  been  disposed  of  by  the  opinion  in 
Citizens'  Nat  Bank  of  Danville  v.  Forman's 
Assignee  (this  day  decided)  03  S.  W.  464,  are 
those  of  the  time  at  which  interest  should 
commence,  and  of  the  basis  of  recovery  in 
the  penalty  suit;  the  remaining  question 
raised  on  the  cross  appeal  being  one  of  fact 


to  whether  there  was  a  speetflc  applica- 
tion of  payments  by  the  debtor  to  the  dis- 
charge of  interest  at  an  Illegal  rate. 

The  question  of  the  date  from  which  the 
Judgment  should  bear  Interest  seems  to  us  to 
bare  been  settled  by  the  case  of  Brown  t. 
Bank,  160  U.  S.  410,  18  Sup.  Ct  890,  42  L. 
Ed.  801.  Said  the  court,  through  Mr.  Jus- 
tice Uarlan,  in  that  case:  "If  a  bank  which 
violates  that  section  sues  upon  the  note,  bill, 
or  other  evidence  of  debt  held  by  It  the 
debtor  may  Insist  that  the  entire  interest 
legal  and  usurious.  Included  In  bis  written 
obligation  and  agreed  to  be  paid,  but  which 
has  not  been  actually  paid,  shall  be  eitho' 
credited  on  the  note  or  eliminated  from  it 
and  Judgment  given  only  for  the  original 
principal  debt,  with  interest  at  the  legal  rate 
from  the  commencement  of  the  suit"  The 
question  of  the  recovery  of  Interest  was  be- 
fore the  supreme  court  in  that  case,  and 
was  decided  by  It  The  reason  for  the  fixing 
of  this  Interest  period  Is  not  stated  in  the 
opinion,  but  It  seems  to  have  been  fixed  upon 
the  theory  that  when  suit  Is  brought  npon 
such  a  note  the  demand,  while  in  fact  tor 
more  than  the  legal  indebtedness,  is,  as  of 
that  date,  to  be  treated  as  a  demand  for  the 
amount  of  the  legal  obligation,  and  conse- 
quently bears  interest  from  the  date  of  put- 
ting the  legal  obligation  In  suit  The  Judg- 
ment of  the  trial  court  In  this  regard  wa^ 
therefore  error.  The  Interest  should  also 
have  been  allowed  In  the  penalty  suit  from 
the  date  of  filing  the  petition,  that  being  the 
date  of  the  first  demand  for  the  penalty. 

It  Is  contended  that  in  a  suit  for  the  dou- 
ble penalty  no  recovery  can  be  had  unless  it 
is  alleged  and  proved  that  the  principal  sum 
due  has  been  paid  or  tendered;  and  Hazel- 
tine  V.  Bank,  56  S.  W.  885,  from  the  supreme 
court  of  Missouri,  is  cited  in  support  of  this 
proposition.  As  we  have  said  In  the  case  of 
Bank  v.  Forman's  Assignee,  supra,  the  clear 
implication  of  the  opinions  of  the  supreme 
court  Is  that  while  there  can  be  no  presump- 
tion of  the  application  of  an  undirected  pay- 
ment to  the  discharge  of  Illegal  Interest 
when  not  specifically  so  applied  by  the  debtor, 
there  may  be  payments  of  usurious  Interest 
as  such,  which  would  entitle  the  debtor  to  re- 
cover the  penalty,  although  the  principal  sum 
remained  unpaid.  Clearly,  If  such  payments 
can  be  made,  a  case  is  presented  where  the 
interest  uipon  one  note  is  included  In  the 
amount  of  another  note,  and  the  other  note 
subsequently  paid  in  full. 

It  is  also  contended  that,  as  penal  statutes 
must  be  strictly  construed,  the  federal  statute 
should  be  so  construed  as  to  allow  a  penalty 
for  twice  the  excess  only,  and  not  for  twice 
the  amount  of  Interest  paid  at  the  Illegal  rate. 
Upon  this  proposition  appellant  relies  on  cer- 
tain cases  from  Pennsylvania  and  one  su- 
preme court  case.  Of  the  Pennsylvania  cas?s 
it  may  be  said  that  they  are  In  direct  conilict 
with  the  great  weight  of  authority  and  with 
the  uniform  rulings  of  this  court  in  that  be- 
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bait.  Moreover,  tbe  Bupreme  court  case  re- 
lied opon  does  not  support  its  contention. 
That  case  (Bank  v.  Johnson,  IM  U.  a  271,  26 
li.  Ed.  742)  was  a  case  In  which.  Judgment 
having  been  rendered  by  tbe  New  Tork  court 
for  twice  the  amount  of  interest  in  excess  of 
the  interest  paid  above  the  legal  rate,  the 
bank  took  the  case  to  tbe  snpreme  court,  as- 
signing for  error  that  the  New  York  court 
held  that  it  was  not  entitled  to  the  same 
rights  as  natural  persons  In  New  Tork  to  ac- 
quire business  paper  at  any  rate  of  Interest 
agreed  upon  between  the  parties  to  the  nego- 
tiation. Johnsen,  who  was  injured  by  tbe 
amount  of  the  judgrment,  did  not  prosecute  a 
writ  of  error,  and  the  question  here  presented 
could  not  possibly  have  been  before  the  sn- 
preme court  Nor  does  the  statute,  upon  any 
fair  rule  of  construction,  support  appellant's 
contention  in  this  behalf.  It  provides  that, 
"in  case  the  greater  rate  of  interest  has  been 
IMUd,  the  person  by  whom  it  has  been  paid,  or 
his  legal  representatives,  may  recover  back, 
in  an  action  in  the  nature  of  an  action  of 
debt,  twice  the  amount  of  the  interest  thus 
paid,"  et&  If  the  legnl  rate  is  6  per  cent., 
and  Interest  at  8  per  cent,  has  been  paid, 
what  is  tbe  greater  rate  of  interest  which  has 
been  paid?  Surely  not  2  per  cent.,  but  8  per 
cent  It  is  not  the  difference  which  is  to  be 
recovered,  but  the  greater  rate  of  lnterest,-r 
8  per  cent;  and  It  Is  "twice  the  amount  of 
the  Interest  thus  paid"  which  may  be  recov- 
ered under  the  statute,  and  not  twice  the 
amount  of  the  excess  above  the  legal  rate. 
The  statute  does  not  prohibit  the  borrower. 
It  prohibits  the  bank.  Tbe  borrower  may 
pay,  if  he  wishes,  and  incurs  no  penalty  there- 
by. The  lender  is  forbidden  to  contract  for 
interest  at  the  illegal  rate,  and  by  such  a 
contract,  though  unexecuted,  forfeits  the  en- 
tire interest  carried  In  the  note.  If  it  re- 
ceives the  Interest  at  the  greater  rate,  it  in- 
curs a  penalty  of  twice  the  amount  of  the 
Interest  thus  paid.  Surely  it  is  not  a  fair  con- 
struction of  the  statute  which  would  make 
the  penalty  less  for  the  accomplished  viola- 
tion of  the  statute  than  that  denounced  for 
a  mere  contract  to  violate  It.  We  are  of 
opinion  that  there  was  no  error  in  the  Judg- 
ment of  the  circuit  court  In  this  respect. 

There  remains  the  question  of  the  applica- 
tion of  the  payments  upon  the  two  notes  up- 
on which  suit  was  brought  by  the  bank.  Cer- 
tain of  these  payments  appear  to  have  been 
specific  iwyments  of  Interest  as  such,  by  the 
debtor,  accompanied  by  a  renewal  of  the  obli- 
gation for  its  face.  Others  of  the  payments, 
however,  appear  from  tbe  evidence  to  have 
been  general  payments  to  the  bank,  with  no 
application  by  the  debtor,  except  In  so  far  aa 
racb  application  may  be  presumed  by  law,  or 
from  his  supposed  acquiescence  In  the  bank's 
mode  of  keeping  Its  books,  to  which  he  did 
not  have  access.  As  we  have  held,  there  is 
no  such  presumption  of  law;  and  we  do  not 
tblnk  the  debtor  can  be  presumed  to  have 
made  an  apidlcation  of  his  payment  to  Inter- 


est as  such,  from  the  fact  that  tiie  bank  so 
applied  the  payments  on  its  books  wlthoot 
his  knowledge. 

The  circuit  court  will  have  no  dlfltenlty  hi 
appropriating  the  payments  in  accordance 
with  the  views  expressed  here  and  in  the 
Danville  Bank  Case,  supra.  For  the  reasons 
given,  the  Judgment  Is  reversed  upon  the 
original  and  cross  appeals,  and  cause  remand- 
ed, with  directions  to  the  circuit  court  to  en- 
ter a  judgment  in  accordance  herewith. 

BURNAM,    GUFFY,    and    HOBSON,    JJ., 

dissenting. 


FIRST  NAT.  BANK  OF  PADUOAH  v. 
.    WISDOM'S  BX'RS.i 
(Court  of  Appeals  of  Kentucky.    June  4, 
1901.) 

PLSADINO— INCONSISTBNT  DEFENSES  —  BILLS 
AND  NOTES— PROOF  OF  OTHER  FORGERIES 
TO  ESTABLISH  FOROBRT  OF  NOTE  SUED  ON 
—BANK  PASS  BOOK  AND  CHECK  BOOK  AS 
BVIDENCB-PHOTOORAPH  OF  SIONATURS  AS 
EVIDENCE— CONSIDERATION  FOR  NOTE. 

1.  In  an  action  on  a  promissory  note,  the 
pleas  of  non  est  factum  and  want  of  considera- 
tion are  not  inconsistent  and  may  be  Joined. 

2.  Under  a  plea  of  non  est  factum  to  an  ac- 
tion by  a  bank  on  a  promissory  note  which 
was  placed  in  the  bank  by  its  president  who 
soon  thereafter  absconded,  being  a  confessed 
forger  and  defaulter,  It  was  admissible  for  de- 
fendants, the  executors  of  the  person  whose 
name  was  signed  to  the  note,  to  prove  that 
the  president,  after  the  note  sued  on  was  dis- 
counted, had  in  his  possession  other  notes  pur- 
porting to  have  been  signed  by  testator,  and 
which  were  manifestly  forgeries,  as  the  trans- 
actioas  were  logically  connected,  and  when  con- 
sidered together  authorize  the  conclusion  that 
all  the  notes  were  prepared  by  the  president  to 
conceal  his  delinquency,  with  the  intention  to 
use  them  aa  it  became  necessary;  and,  besides, 
the  fact  that  he  forged  testator's  name  to  the 
other  notes  would  be  admissible,  at  least  to 
show  his  capacity  to  imitate  the  signature. 

3.  As  the  fact  that  the  president  was  a  de- 
faulter for  a  large  amount  tends  to  show  the 
motive  for  him  to  forge  tbe  notes  sued  on, 
plaintiff  bank's  admission  of  that  fact  in  a 
petition  filed  by  it  on  his  bond  was  admissible 
m  evidence  for  defendants. 

4.  The  pass  book  of  the  testator  was  admis- 
sible to  show  that  in  his  account  with  the  bank 
he  was  not  credited  with  the  amount  of  the 
note  sued  on,  which  was  $5,000;  it  being  un- 
usual for  business  men  not  to  use  a  check  in  a 
transaction  involving  so  large  an  amount 

5.  The  check  book  of  testator  was,  perhaps, 
competent  to  show  his  business  methods;  but 
if  not,  the  fact  that  it  contained  no  entry  of 
the  amount  of  the  note  sued  on  did  not  render 
its  admission  prejudicial,  as  the  other  evidence 
showed  that  snch  an  entry  was  not  to  be  ex- 
pected on  that  book. 

6.  The  signature  in  contest  and  certain  gen- 
uine signatures  of  testator  having  been  enlarged 
and   reproduced    by    photography,    the    photo- 

fraphs  were  admissible  in  evidence,  after  proof 
y  the  photographers  of  their  accuracy. 

7.  The  court  properly  instructed  the  Jury 
that,  though  the  testator  signed  and  delivered 
the  note  to  the  bank,  yet  If  he  did  not  receive 
from  it,  by  himself  or  order,  or  for  his  nse, 
the  proceeds  of  the  note,  they  sbonld  find  for 

>  Reported  by  Edward  W.  Hlne«,  Esq.,  ef  tlta 
Frankfort  bar,  and  formerly  state  reportw. 
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dufMkdaats,  as  plaintiff,  having  pleaded  a  por- 
ticidar  oonaideration  for  the  note,  was  boand 
to  prove  that  consideration. 

Appeal  from  dtcolt  oonit,  McOracken 
comkty. 

"To  be  officially  reported." 

Action  by  B.  H.  Wisdom's  executors  against 
the  First  National  Bank  of  Paducah.  Judg- 
ment for  plalDtlCts,  and  defendant  appeals. 
Affirmed. 

^Qulgley  &  Qulgley  and  J.  W.  Bloomfleld, 
for  appellant    Henry  Burnett,  for  appellees. 

HOBSON,  J.  B.  H.  Wisdom  died  on  Oc- 
tober 28,  1896,  and  appellees  qualified  as  bis 
executors.  He  left  a  large  estate.  In  No- 
vember, 1896,  the  appellant,  the  First  Na- 
tional Bank  of  Paducah,  presented  to  the 
executors  a  note  dated  August  22,  1896,  due 
on  demand,  tor  $5,000,  and  purporting  to  be 
executed  to  it  by  the  testator.  Appellees,  on 
February  9,  1887,  paid  appellant  on  the  note 
$3,140;  but  after  this  refused  to  pay  the 
balance,  and  instituted  this  action  to  recov- 
er of  appellant  the  amount  they  had  paid, 
alleging  that  the  note  was  a  forgery,  and 
without  consideration.  The  bank,  by  Its  an- 
swer, denied  that  the  note  was  a  forgery, 
and  alleged  that  it  was  executed  to  it  by 
the  testator,  who  signed  it  with  his  own 
hand,  and  delivered  it  to  the  bank  for  the 
sum  of  15,000  loaned  at  the  time  to  him  by 
it  A  reply  was  filed  denying  these  allega- 
tions, and  on  trial  before  a  jury  a  verdict 
was  returned  In  favor  of  the  executors  for 
the  amount  they  bad  paid.  Judgment  was 
entered  upon  this  verdict,  and  the  bank  sp- 


it is  Insisted  for  appellant  that  the  court 
erred  in  allowing  the  executors  to  plead  non 
est  factum  and  want  of  consideration,  on 
ti.e  ground  that  the  two  pleas  cannot  be 
Joined.  In  Smith  v.  Doherty,  60  S.  W.  «80, 
this  court  held  that  the  two  pleas  are  not 
Inconsistent  and  they  may  both  be  made  in 
the  same  pleading.  The  weight  of  authority 
and  the  reason  of  the  rule  sustain  this  con- 
clusion, especially  in  the  case  of  a  personal 
r^resentative  who  has  no  knowledge  of  the 
facts. 

At  the  date  of  the  note  M.  G.  Oope  was 
president  of  the  bank;  T.  A.  Baker  was 
cashier.  Baker  knew  nothing  of  the  execu- 
tion of  the  note.  The  teller  knew  nothing 
about  it  The  only  officer  of  the  bank  who 
professed  to  know  anything  about  It  was 
Oope,  the  president  The  note  was  entered 
In  his  handwriting  on  the  discount  book  of 
the  bank,  and  he  stated  to  the  executors, 
when  demand  was  made  of  the  payment  of 
the  note,  that  the  bank  paid  Wisdom  $5,000 
in  currency,  which  It  loaned  him  on  the 
note  on  August  21th.  The  date  of  the  note, 
August  22d,  was  Saturday,  and  the  entry 
on  the  discount  book  was  In  Dope's  hand- 
writing on  Monday,  the  24th.  It  appears 
from  an  examination  of  the  bank  books  by 
experts,    who   compared   the    deposit!   and 


checks  paid  on  the  24th,  that  $S,000  in  mon- 
ey was  not  paid  to  any  one  on  that  day; 
but  it  also  appeared  that  what  is  caUed 
a  "cash  item"  for  this  amount  wai  taken 
out  on  that  day,— that  Is  to  say,  the  money 
had  previously  been  withdrawn,  and  a  cash 
ticket  or  paper  of  some  description  had  been 
carried  in  place  of  It  At  the  time  of  the 
transaction  Wisdom  had  something  over  $3,- 
000  on  deposit  with  the  bank,  and  more 
than  twice  as  much  on  deposit  with  an- 
other bank  in  New  York.  Shortly  before  the 
suit  was  filed,  and  after  the  13,140  had  been 
paid,  Oope,  the  president  of  the  bank,  ab- 
sconded from  Paducah,  a  confessed  forger 
and  defaulter.  The  signature  to  the  note 
in  contest  was  proved  by  a  number  of  wit- 
nesses not  to  be  the  signature  of  the  testator. 
There  were  as  many  or  more  witnesses,  how- 
ever, with  equal  opportunities  for  Judging, 
who  testified  that  they  thought  It  was  his 
Signature.  The  note  was  never  presented 
to  the  testator,  although  he  was  dally  about 
the  bank  until  shortly  before  his  death. 
The  15,000  was  not  credited  to  him  on  his 
account  with  the  bank,  and  there  was  no 
showing  that  he  had  used  It  in  any  way. 
On  the  contrary,  the  Jury  were  warranted 
In  concluding,  from  the  proof  as  to  the  care- 
ful business  habits  of  the  testator,  that  be 
had  not  received  In  person  this  money.  For 
some  time  before  the  date  of  this  note  Copers 
habits  had  been  bad.  He  had  been  speculat- 
ing in  cotton,  and,  perhaps.  In  com,  and  had 
sustained  heavy  losses.  There  was  some 
proof  tending  to  show  that  the  testator,  who 
was  an  intimate  friend  of  Dope's,  bad  been 
concerned  with  him  at  one  time  in  some 
of  these  speculations,  although  the  date  and 
extent  to  which  be  was  Interested  are  very 
uncertain.  The  original  note,  and  a  number 
of  other  signatures  of  the  testator,  admitted 
to  be  genuine,  which  were  used  on  the  trial, 
have  been  filed  with  the  transcript  and  from 
an  examination  of  the  signature,  and  all  the 
evidence,  we  reach  the  conclusion  that  the 
verdict  of  the  Jury  should  not  be  disturbed 
on  the  facts.  If  the  case  was  properly  sob- 
mltted  to  them. 

It  Is  earnestly  Insisted  for  appellant  that 
there  were  grave  errors  In  the  admission  of 
evidence  on  behalf  of  appellees.  The  court 
permitted  T.  B.  Boswell  to  testify,  In  effect 
as  foUows:  "In  the  latter  part  of  August 
before  Mr.  Wisdom's  death,  while  Cope  was 
president  of  the  First  National  Bank,  he 
stated  he  had  a  note  for  $10,000.00  signed 
by  Mr.  Wisdom.  I  did  not  see  the  note.  I 
did  not  see  the  figures,  nor  the  signature, 
but  be  showed  me  a  paper,  and  said  It  was 
a  note  amounting  to  ten  thousand  dollars  of 
Mr.  Wisdom.  He  stated  to  me  that  he  had 
a  note  of  Mr.  Wisdom  for  ten  thousand  dol- 
lars. R.  F.  AUen  and  myself  were  on  a  note 
we  had  given  for  $5,000.00,  and  we  wanted 
him  to  fix  It  up,  and  be  had  a  note  in  his 
pocket  and  he  said  he  thought  in  a  few 
weeks  he  could  fix  it  np;   that  he  had  Mr. 
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Wisdom's  note  fior  tea  tbrauand  dollara." 
On  cross-ezaBUoatSon,  the  witness  stated: 
*'He  said  he  was  .goictK  to  boy  soaae  com, 
and  Wisdom  was  going  into  tb&  d«al  with 
him.  This  o<:curred  on  the  street,  as  be  was 
coming  from  home.  He  ^afterwards  told  me 
he  did  not  get  the  money  on  the  note,  and 
they  did  not  go  into  the  deal."  R.  M.  Cbown- 
ing  testified  as  follows:  "I  am  cashier  of  the 
B^lrst  National  Bank  of  Fulton.  I  visited  Mr. 
Cope  about  Septrauber  19, 1886,  and  remained 
all  night  at  bis  bouse.  [He  asked  me  when 
the  bank  examiner,  Mr.  Escott,  would  prob- 
ably be  around  again,  to  which  I  replied  that 
I  did  not  knew,  but  that  he  would  i)erbaps 
be  here  before  very  long.  He  said  he  was 
all  right  In  tbe  bank;  that  he  only  had  a  de- 
mand note  for  ^2,500.00  in  the  cash  drawer, 
wliieb  be  could  arrange  very  easily  U  neces- 
sary;] whereupon  be  drew  from  his  pocket 
a  note  fior  $5,000.00,  payable  twelve  months 
after  date,  to  the  order  of  M.  G.  Cope,  and 
signed  by  B.  H.  Wisdom.  [Said  be  told  the 
old  gentleman  that  he  was  In  bard  luck,  and 
might  need  it  and  Mr.  Wisdom  gave  hixa 
that  note.]  The  body  of  the  note  was  tbe 
handwriting  of  Mr.  Cope.  I  think  It  was 
dated,  but  do  not  remember  tbe  date."  Tbe 
court  excluded  the  words  inclosed  in  bcack- 
kets,  but  admitted  tbe  remainder.  Tbe  court 
also  permitted  the  petition  in  the  ease  of  ap- 
pellant against  tbe  Fidelity  &  Deposit  Com- 
pany of  Maryland,  the  surety  of  Cope  in  bis 
official  bond,  to  be  read  in  evidence,  which 
contained  allegations  to  the  effect  that  M. 
O.  Cwe,  while  president  of  tbe  bank,  em- 
bezzled $13,000  of  tbe  money  of  ttte  bank  in 
NoTember,  1696;  tbnt  on  tbe  .28th  day  of 
November,  189G,  be  fraudulently  took  from 
the  bank  .$6,000;  that,  in  order  to  conceal 
the  embezzlement,  he  placed  in  the  bank  a 
forged  note,  purporting  to  be  signed  by  R. 
A.  Hays  and  W.  J.  Slayden  for  $6,000;  that 
on  or  about  tbe  12tb  of  November,  1896,  he 
embeszled  tbe  forth^  sum  of  $7,000,  and 
placed  in  the  bank  two  other  forged  notes, 
for  $8,600  each,  «ne  purporting  to  be  signed 
by  Q.  n.  Allen,  and  the  ether  by  S.  G.  Grif- 
fith." It  is  said  that  the  statements  of  ap- 
pellant's petition  In  its  action  against  tbe 
Fidelity  &  Deposit  Company  were  competent 
as  admissions  of  the  pai-ty  in  interest  This 
Is'tnie  if  it  was  an' admission  of  a  relevant 
faet.  Bat  admissions  of  irrelevant  facts, 
ttaongb  made  by  a  party  himself,  are  no  more 
competent  than  other  proof  of  such  facts. 

It  remains,  therefore,  to  Inquire  whether 
tbe  facts  shown  by  tbe  above  evidence  wore 
relevant,  and,  las  all  the  evidence  seems  gov- 
erned by  tbe  sanae  principles.  It  will  be  dis- 
cussed together.  The  general  rule  is  that, 
wiiere  tbe  question  is  whether  a  certain  per- 
son feiged  a  particular  instrument,  proof  Is 
inadmissible  that  «n  another  occasion  be 
forged  another  paper,  wholly  disconnected 
with  the  one  in  controversy.  Dodge  v.  Has- 
kell, 69  Me.  429;  Dow  t.  Spenny,  29  Mo.  387; 
Viaey  t.  Barss,  1  Bsp.  298;  Balcetti  t.  Ser- 


anl,  Teake,  192.  The  reason  given  in  one 
case  was  that  tbe  plalntitT  would  not  be  pre- 
pared to  show  the  genuineness  of  other  writ- 
ings, and  in  subsequent  cases  that  such  proof 
introduced  a  foreign  and  Irrelevant  matter, 
destroying  tbe  unity  of  tbe  issue.  On  tbe 
other  band,  wbere  there  is  a  connection  be- 
tween tbe  transactions,  they  may  be  given  in 
evidence.  Thus  In  Knight  v.  Heath,  23  N. 
H.  410,  the  genuineness  of  a  marriage  cer- 
tificate was  in  contest,  and  It  was  held  com- 
petent to  prove  that  a  certificate  purporting 
to  be  signed  by  a  Justice  of  tbe  peace  to  the 
same  effect,  and  written  on  tbe  same  piece 
of  paper,  was  a  forgery.  The  court  said: 
"Wbere  tbe  object  Is  to  show  the  fraudulent 
character  of  a  transaction  or  Instrument,  It 
is  always  competent  to  offer  evidence  of  oth- 
er transactions'  connected  in  point  of  time  or 
other  circumstances  which  may  throw  light 
upon  the  principal  case,  even  though  that 
connection  is  more  remote  than  that  between 
tbe  two  writingi?  upon  this  paper.  Thus,  on 
a  question  respecting  tbe  fraudulent  char- 
acter of  a  deed  obtained  by  an  administrator 
from  one  of  the  heirs,  evidence  of  fraud  In 
relation  to  tbe  property  of  another  heir  of 
the  same  estate  was  admitted.  Lovell  y. 
Briggs,  2  N.  H.  218.  So,  to  prove  fraud  in  a 
conveyance,  evidence  that  tbe  debtor,  about 
tbe  same  time,  made  other  conveyances  in- 
dicating fraudulent  collusion,  is  admissible. 
Wblttler  v.  Varney,  10  N.  H.  291;  Benbam 
V.  Cary,  11  Wend.  83;  Blake  v.  White,  13 
N.  H.  267;  Howe  v.  Beed,  12  Me.  515;  Al- 
drlcb  v.  Warren,  4  Sbep.  565;  Hawes  v.  Ding- 
ley,  6  Sbep.  341;  Foster  v.  Hall,  12  Pick. 
89.  So,  wbere  there  were  circumstances  cre- 
.ating  suspicion  that  a  note  bad  been  fraudu- 
lently altered,  the  alteration  of  other  notes, 
drawn  and  indorsed  by  the  same  parties,  to 
take  up  one  for  wbicb  tbe  note  In  question 
bad  been  given,  was  held  admissible,  as  go- 
ing to  stiengthen  tbe  suspicion.  Kankln  v. 
Blackwell,  2  Johns.  Caa  188;  Snell  v.  Moses, 
1  Johna  99."  In  Blalock  v.  BaadaU,  76  111. 
224,  tbe  defendant  had  bad  tbe  plaintiff  ar- 
rested on  a  charge  of  forgery,  and  after  bis 
discharge  be  sued  for  damages.  Tbe  defend- 
ant pleaded  reasonable  grounds  to  believe 
tbe  plaintiff  guilty  of  the  offensa  It  was 
sbown  that  the  plaintiff  bad  obtained  from 
tbe  defendant  bis  signature  to  a  note.  The 
defendant  testl^ed  that  at  the  time  tbe  signa- 
ture was  obtained  plaintiff  pretended  be  was 
appointing  him  as  agent  for  blm  in  certain 
territory  for  tbe  sale  of  a  patent  right;  that 
be  had  signed  bis  name  four  times  to  papers 
which  plaintiff  said  were  required  for  con- 
stitutmg  tbe  agency;  that  nothing  was  said 
about  a  note;  that  he  did  not  know,  any  of 
tbe  papers  were  a  note,  but  supposed  them 
to  be  tbe  agency  papers,  as  plaintiff  said  they 
were.  Tbe  plaintiff,  howevor,  testified  that 
the  defendant  signed  tbe  note  knowingly, 
and  it  was  Intended  as  a  note.  They  were 
the  only  witnesses  to  the  transaction.  The 
defendant  then  offered  to  prove  by  several 
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witnesses  that  about  the  same  time,  and  in 
the  same  neighborhood,  they  bad  the  same 
kind  of  transactions  with  the  plaintiff,  wlilch 
resulted  in  pretended  notes  on  them  being 
obtained  in  the  some  manner.  There  was 
testimony  that  the  defendant  had  certain 
blanlu  In  bis-  possession  which  were  used 
in  all  his  transactions  In  the  same  way.  The 
trial  court  excluded  the  evidence,  but  on  ap- 
peal it  was  held  that  the  evidence  should 
have  been  admitted.  The  court  said:  "We 
think  this  excluded  testimony  should  have 
been  admitted.  This  evidence  of  the  fraudu- 
lent obteutlon  by  plalntlll  from  other  persons 
of  notes  by  means  of  the  same  device,  in  the 
same  neighborhood,  near  the  same  time,  and 
while  engaged  in  the  same  employment, 
would  appear  to  be  admissible  to  character- 
ize the  employment  of  the  plaintiff,  and 
would  illustrate  the  manner  in  which  the  al- 
leged fraud  upon  the  defendant  might  have 
been  accomplished,— the  feasibility  of  it,— 
and  would  tend  to  corroborate  the  testimony 
of  the  defendant"  In  Tyler  v.  Todd,  36 
Conn.  218,  proof  of  the  forgery  of  other  notes 
was  admitted.  The  court  held  It  proper,  and 
said:  "Questions  of  this  character,  involv- 
ing, as  they  do,  a  great  variety  of  transac- 
tions, with  the  accompanying  circumstances, 
often  require  the  testimony  to  take  a  wide 
range."  An  isolated  fact,  standing  alone, 
may  be  Irrelevant  or  of  no  value,  but,  when 
sniiported  by  other  circumstances.  It  may 
serve  to  make  out  a  chain  of  circumstantial 
evidence  which  is  well-nigh  conclusive.  For- 
gery Is,  of  necessity,  a  matter  of  secrecy,  and 
It  Is  often  only  by  the  collection  of  a  num- 
ber of  circumstances  that  the  fraud  can  be 
exposed.  In  Steph.  Ev.  art  7,  it  is  said: 
"When  there  is  a  question  whether  any  act 
was  done  by  any  person,  the  following  facts 
are  deemed  to  be  relevant:  That  is  to  say, 
any  fact  which  supplies  a  motive  for  such  an 
act  or  which  constitutes  preparation  for  it; 
any  subsequent  conduct  of  such  person,  ap- 
parently Influenced  by  the  doing  of  the  act; 
and  any  act  done  'n  consequence  of  It  by,  or 
by  the  authority  of,  that  person."  This  rule 
has  often  been  followed  by  this  court  Holt 
V.  Grume,  16  Ky.  499;  Gregory  v.  Ford,  44 
Ky.  471;  Marshall  t.  Marshall,  61  Ky.  460. 
In  Shannon  v.  Kinney,  8  Ky.  S,  10  Am.  Dec. 
705,  the  court  said:  "There  Is  no  question 
that  in  strict  propriety  the  parties  should 
conHne  their  evidence  to  the  matters  in  is- 
sue, and  that  proof  wholly  foreign  to  such 
matters  Is  inadmissible;  but,  to  sustain  an 
objection  to  evIdMice  merdy  on  the  ground 
that  it  is  irrelevant  it  ought  to  appear  to 
be  so  beyond  all  doubt  for  it  Is  a  settled  rule. 
In  all  cases  where  the  competency  of  evi- 
dence Is  doubtful,  to  admit  It  to  go  to  the 
Jury,  leaving  them  to  determine  as  to  the 
weight  to  which  it  shall  be  entitled." 

Under  these  principles,  how  stands  the  case 
before  us?  Neither  the  note  exhibited  by 
Cope  to  Boswell,  nor  that  exhibited  to  Chown- 
Ing,  appears  since  to  have  been  heard  of,  and 


it  may  b*  fairly  assumed  from  the  circum- 
stances that  both  were  forgoes.  While  the 
evidence  Is  not  definite,  we  think  it  may  also 
be  fairly  concluded  from  the  proof  that  Cope 
was  a  defaulter  to  the  bank  before  the  dis- 
count of  the  note  in  contest  on  August  24tb; 
that  he  concealed  his  delinquency  at  first  by 
cash  Items,  then  by  this  paper;  that  later  he 
prepared  the  notes  shown  to  Boswell  and 
Chowning  for  the  same  purpose,  and  still 
later,  as  it  became  necessary,  the  notes  of 
Hays  and  Slayden  and  of  Allen  and  OrifBth. 
In  other  words,  he  was  a  defaulter  to  the 
bank,  and.  as  necessity  arose,  resorted  to  one 
expedient  or  another,  from  time  to  time,  to 
cover  his  sins.  The  notes  were  not  there- 
fore, distinct  transactions,  but  were  logically 
connected.  A  transaction  may  not  be  con- 
fined to  what  is  done  on  one  day  or  at  one 
place.  Immediateness  is  tested,  not  by  close- 
ness of  time,  but  by  logical  relation.  The 
fact  that  Cope  was  a  defaulter  for  a  large 
amount  is  competent  as  showing  the  motive 
for  him  to  forge  the  note  in  contest  The 
fact  that  he  forged  Wisdom's  name  to  other 
notes  would  show,  at  least  his  capacity  to 
imitate  the  signature.  The  note  in  contest 
was  put  Into  the  bank  by  Cope.  He  stated 
that  he  then  paid  Wisdom  the  money  on  it 
He  alone,  of  all  of  the  ofilclals  of  the  bank, 
had  anything  to  do  with  this  note,  and  the 
books  of  the  bank  showed  that  the  money 
was  not  paid  out  of  the  bank  on  that  day. 
We  have,  then,  this  note  traced  to  Cope.  If 
Wisdom  did  not  sign  the  note.  Cope  certain- 
ly did.  Where  a  writing  claimed  to  be  forged 
Is  traced  to  a  third  person,  it  has  been  held 
competent  to  prove  that  this  person  had  the 
capacity  to  Imitate  the  signature  of  the  sup- 
posed obligor,  and  that  about  the  same  time  he 
had  forged  his  name  to  other  similar  papers. 
Rowt  V.  Kile,  GlUner,  202.  This  Is  undoubt- 
edly so  where  the  other  instruments  were 
executed  in  the  same  general  transaction,  in 
the  same  employment  and  for  the  same  pni^ 
pose  with  the  one  In  contest  We  conclude, 
therefore,  that  there  was  no  error  In  the  ad- 
mission of  .the  evidence  referred  to. 

It  is  also  insisted  for  appellant  that  the 
court  erred  in  allowing  Wisdom's  pass  book 
and  check  book  to  be  shown  to  the  jury,  on 
the  idea  that  books  are  never  competent  to 
prove  a  negative.  The  pass  book  was  kept 
by  appellant  and  was  competent  to  show 
that  Wisdom  was  not  credited  with  the  |6,000 
In  his  account  with  the  bank.  It  is  so  un- 
usual for  business  men  to  draw  out  of  a  bank 
$5,000  in  money,  and  cany  it  off  in  their 
pockets,  instead  of  doing  the  business  by 
check,  that  the  fact  was  competoit  to  gro  be- 
fore the  jury  for  wliatever  It  was  worth. 
The  other  t>ook  was  admittedly  in  Wisdom's 
handwriting;  it  threw  some  light  on  his  meth- 
ods of  doing  business,  and  was,  perhaps,  com- 
X)etent  for  this  purpose;  but  in  any  view  of 
the  case,  appellant  was  not  prejudiced  by 
the  Introduction  of  this  evidence,  for  the 
proof  introduced  on  the  trial  showed  beyond 
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doabt  that  the  iiKney  In  contest  conld  not  be 
expected  to  be  f  omid  on  tbla  book,  uid  there- 
fore the  fact  that  there  was  no  sncb  entry  on 
tt  could  not  have  prejudiced  appellant. 

Appellees  had  the  signature  In  contest  and 
two  other  signatures  of  the  testator,  one  at 
the  foot  of  a  check,  and  one  on  &e  back  of 
a  note,  both  clearly  genuine,  enlarged  and 
reproduced  by  photography.  These  photo- 
graphs were  exhibited  to  the  jury  after  proof 
by  the  photographers  of  their  accuracy.  Ap- 
pellant complains  of  the  admission  of  the 
photographs.  Bnt  they  were  only  a  more  en- 
during form  of  exhibiting  the  signatures  to 
the  Jury  as  nnder  a  magnifying  glass.  Such 
evidence  has  often  been  held  competent 
I/HCO  y.  U.  S.,  28  How.  641,  16  L.  Ed.  646; 
Marcy  t.  Barnes,  16  Gray,  161,  77  Am.  Dec 
405;  Ebom  ▼.  Zimpelman,  47  Tex.  608,  26 
Am.  Rep.  815;  U.  S.  v.  Ortiz,  176  U.  S.  430, 
20  Sap.  Ct  466,  44  L.  Ed.  620. 

The  court  Instructed  the  Jury  that  they 
sbonld  find  for  the  bank  If  the  testator  sign- 
ed and  delivered  It  the  note.  He  also  in- 
structed them  that,  although  the  testator 
signed  and  delivered  the  note  to  the  bank,  yet 
If  he  did  not  receive  from  It,  by  himself  or 
order,  or  for  bis  use,  the  proceeds  of  the  note, 
they  should  find  against  appellant.  Com- 
plaint Is  made  of  the  latter  Instruction;  but 
appellant  bad  pleaded  a  particnlar  considera- 
tion for  the  note,  and  the  court  properly  lim- 
ited the  instruction  to  the  issue  as  formed  by 
the  pleadings.  On  the  whole  record,  we  see 
no  error  prejudicial  to  the  substantial  rights 
of  the  appellant,  and  the  Judgment  com- 
plained of  U  therefore  affirmed. 


GRIB^ITH  et  al.  v.  SPEAKS  et  aL* 

(Court  of  Appeals  of  Kentucky.    June  4, 

1901.) 

AMIHALS-AQISTBR'S  LIBN— MOTION  ON  BOND 

EXBCUTBD  TO   DISCHARQB  UBN. 

1.  UndeitGiv.  Code  Praict  654,  providing  that, 
in  a  motion  for  jodi^ent  on  a  bond  execated  to 
discharge  a  distress  warrant,  defendants  may 
make  defense  on  the  ground  "that  the  distress 
was  for  rent  not  due  in  whole  or  in  part,  or  was 
otherwise  illegal,"  which  proyision  is  by  Ky.  St. 
I  2502,  made  applicable  to  a  motion  on  a  bond 
executed  to  discharge  an  agister's  lien,  the 
defendants  are  not  limited  to  the  defense  that 
the  debt  had  not  matured,  but  may  controvert 
the  validity  of  all  or  any  part  of  the  claim,  or 
make  defense  by  way  of  set-oS  or  coonter- 
claim. 

2.  Under  Ky.  9L  t  2500,  giving  the  keener  of 
a  livery  stable  a  lien  upon  cattle  placed  In  Ms 
stable  for  reasonable  charges  for  keeping  and 
caring  for  them,  and  Id.  §  2501,  providing  that 
this  lien  shall  not  continue  longer  than  10  days 
after  the  removal  of  the  cattle,  defendants 
having  placed  several  horses  in  plaintiffs'  sta- 
ble at  the  same  time,  under  a  contract  to  pay 
for  their  keep,  plaintiffs  have  a  lien  on  a  part 
of  the  horses  which  still  remain  in  their  pos- 
session for  the  keep  of  others  removed  more 
than  10  days  before  the  soing  oat  of  the  war- 
rant. 

'Bcported  by  Bdward  W.  HInai,  Bmi.,  ot  tks 
Vrsnkfort  bar,  and  formerly  itat*  raportar. 

63  S.W.-30 


Appeal  from  circuit  court,  Bourbon  coun- 
ty. 

'To  be  officially  r^wrted.** 

Motion  by  Speaks  &  Redmon  agaiast  W. 
B.  Griffith  and  others  for  Judgment  on  a 
bond.  Judgment  for  plaintiffs,  and  defend- 
ants appeal.    Reversed. 

McMillan  &  Talbott,  for  appellants.  Bog^ 
ers  &  Moore,  for  appellees. 

BURNAM,  J.  On  the  20th  day  of  June, 
1886,  Speaks  &  Redmon,  the  proprietors  of  a 
Uvery  stable,  sued  out  an  agister's  warrant 
for4325.S0  aUeged  to  be  due  them  for  the 
keep  of  certain  horses  beltmglng  to  appe- 
lant W.  B.  GrlfHth,  under  section  2501  of 
the  Kentucky  Statutes.  The  warrant  was 
levied  by  the  sheriff  upon  a  sorrel  mare  ap- 
praised at  (150,  a  brown  horse  appraised 
at  $45,  a  bay  horse  at  $86,  and  a  bay  mare 
at  $50,  amounting  In  the  aggregate  to  $330. 
On  the  22d  of  June,  Griffith  executed  bond, 
as  provided  by  section  653  of  the  Civil  Code 
of  Practice.  Thereupon  appellees,  pursuant 
to  section  654  of  the  Civil  Code  of  Practice, 
moved  for  Judgment  upon  the  bond.  There- 
upon appellants  filed  their  answer  and  resist- 
ed  Judgment  upon  the  ground  that  they  were 
not  Indebted  to  the  appellees  for  the  amount 
claimed.  A  genei;al  demurrer  was  sustained 
to  each  of  the  four  paragraphs  of  the  answer, 
and,  appellants  declining  to  plead  further. 
Judgment  was  entered  against  them  for  $326.- 
80,  with  10  per  cent  damages  thereon,  and  0 
per  cent.  Interest  per  annum  on  this  sum  until 
paid,  and  for  costs,  to  which  Judgment  de- 
fendants objected  and  prosecute  their  appeal 
to  this  court 

Their  answer  is  as  follows: 

"Paragraph  1.  Defendants  state  that  the 
notice  herein  Is  In  law  Insufficient,  and  they 
demur  generally  to  this  proceeding  on  the 
ground  of  legal  insufficiency  of  the  notice. 

"Par.  2.  Not  waiving  their  objection  and 
demurrer  set  out  In  paragraph  1,  the  defoidr 
ants  W.  B.  Griffith,  etc.,  state  that  the  dis- 
tress warrant  or  agister's  warrant  herein 
was  Issued  for  more  rent  or  feed  bill  than 
was  due  the  plaintiffs,  and  that  said  distress 
warrant  was  and  is  therefore  Illegal.  De- 
fendants state  that  plaintiffs  have  included 
In  the  alleged  feed  bUl  $116  for  board  and 
keep  for  the  sorrel  mare  Snip,  when  tbe  de- 
fendants were  not  indebted  to  plaintiffs  in 
said  sum  for  board  and  keep  of  said  mare, 
or  in  any  sum  whatever.  Defendants  state 
that  said  sorrel  mare  Snip  was  delivered  to 
plaintiffs  under  the  following  agreement: 
Defendants  were  willing  to  sell  said  mare 
In  her  undeveloped  condition  for  $200,  plain- 
tiffs agreeing  to  take  said  mare  and  to  be 
at  all  expense  of  keeping,  handling,  develop- 
ing, and  selling  said  mare  in  donslderatlon 
of  whatever  excess  over  $200  for  which 
plaintiffs  could  s^  said  mare,  the  time  for 
sale  and  price  which  plaintiffs  should  vHs 
and  receive  for  said  mare  to  be  left  to  plain- 
tiffs; and  said  mare  was  delivered  to  plain- 
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tiOs  nnder  tald  agreement  dnrlng  all  the 
time  plaintiffs  had  possession  of  her,  and  ahe 
was  In  plaintiffs'  posseBslon  at  the  time  they 
bad  this  distress  warrant  Issued  against  said 
marc,  wrongfully  asserting  an  alleged  board 
bill  against  said  mare  to  the  amount  of  $116; 
and  defendants  state  that  by  virtue  of  said 
agreement  defendants  were  not  Indebted  to 
plaintiffs  in  any  sum  whatever  for  said  mare 
at  the  time  this  distress  warrant  or  agister's 
warrant  was  issued,  and  to  the  extent  of 
$118  aforesaid  the  said  warrant  was  for. 
money  not  due  plaintiffs,  and  said  warrant 
was  and  la  Illegal  and  void.  Defendants 
farther  state  that  plaintiffs  have  Included 
In  the  aUeged  feed  bill  $40.80  board  biU  for 
a  horse,  when  defendants  were  not  Indebted 
to  plaintiffs  In  said  sum  for  board  or  keep 
of  said  horse,  or  In  any  sum  whatever.  De- 
fendants state  that  said  horse  was  delivered 
to  plaintiffs  under  the  following  agreement: 
Defendants  were  willing  to  sell  said  horse 
In  his  undeveloped  condition  for  $100^  idain- 
tlffs  agreeing  to  take  said  horse  and  to  be 
at  all  the  expense  of  keeping,  handling,  de- 
veloping, and  selling  said  horse  In  considera- 
tion of  whatever  excess  over  $100  for  which 
plaintiffs  could  sell  said  hone,  the  time  of 
sale  and  price  which  plaintiffs  should  ask 
and  receive  for  said  Itorse  to  be  left  to  plain- 
tiffs; and  said  horse  was' delivered  to  plain- 
tiffs and  kept  by  plaintiffs  under  said  agree- 
ment during  all  the  time  plaintiffs  had  pos- 
sesBion  of  him.  Defendants  state  that  plain- 
tiffs were  unable,  to  sell  said  horse  for  any 
excess  over  $100,  or  for  $100,  and  that  In  De- 
cember, 1808,  plaintiffs  sold  said  hone  for 
$75,  and  delivered  possession  thereof  to  the 
purchaser,  and  neither  plaintiffs  nor  defend- 
ants have  had  possession  of  said  horse  since 
that  time.  Defendants  state  that  by  virtne 
of  said  agreement  defendants  were  not  in- 
debted to  plaintiffs  in  any  sum  whatever 
on  account  of  said  horse  at  the  time  this 
warrant  was  issued,  and  to  the  extent  of 
$40.80  said  warrant  was  for  money  not  due 
plaintiffs,  and  by  reason  thereof  was  illegal 
and  void. 

"Par.  3.  Defendants  state  that  $40.80  of 
the  amount  for  which  the  warrant  was  Is- 
sued was  an  alleged  board  bill  claimed  by 
plaintiffs  for  keeping  and  feeding  a  horse 
for  defendants  prior  to  December  5,  1896; 
that  on  December  5,  1888,  plaintiffs  sold 
said  horse  for  defendants,  and  that  said 
horse  has  not  since  been  In  the  posseBSIon 
of  plaintiffs  or  defendants,  and  has  not  since 
been  owned  by  the  defendants  or  any  of 
them.  Defendants  state  that  said  horse  was 
removed  from  the  custody  of  plaintiffs  with 
the  consent  of  defendants  by  the  purchaser 
thereof  on  December  5,  1898.  Defendants 
state  that  ■  plaintiffs,  by  their  affidavit  for 
Issuing  an  agister's  warrant  herein,  asserted 
an  alleged  Hen  upon  four  horses  of  defend- 
ants, and  that  the  writ  Issued  upon  tiu*  ba- 
sis of  said  affidavit  was  directed  against 
and  ordered  the  sheriff  to  levy  upon  said 


fonr  hones,  and  tiiat  said  f oar  bones  were 
and  are  other  and  different  horses  than  the 
horse  so  sold  on  Decembor  6,  1868,  by  plain- 
tiffs, upon  which  said  alleged  board  bill  is 
claimed  to  have  accrued,  and  that  the  plain- 
tiffs did  not  attempt  to  assert  said  alleged 
claim  for  board  against  said  horse  mo  sold, 
and  did  not  refer  to  or  mention  said  borse 
in  said  aAdavit  or  wilt,  but  proceeded 
against  the  said  other  fonr  horses  as  though 
said  alleged  board  bill  had  accrued  upon 
them;  and  defendants  say  that  by  reason 
of  the  facts  herein  stated  no  warrant  could 
be  issued  for  said  alleged  board  bill  at  the 
time  said  warrant  was  attempted  to  be  is- 
sued, nor  could  said  alleged  claim  be  as- 
serted as  against  other  stock  than  the  hone 
upon  which  said  board  bill  is  claimed  to 
have  accrued;  and  defendants  say  that  by 
reason  of  the  facts  herein  stated  said  war- 
rant was  illegal  and  void. 

"Par.  4.  Defendants  state  that  as  to  the 
remaining  horsey  boarded  by  plaiatUts,  for 
which  defendants  were  to  pay  plaintiffs 
board,  plaintiffs  and  defendants  agreed  in  ad- 
vance that  said  board  should  be  $10  per 
month,  and  defendants  state  that  said  war- 
rant included  board  on.  said  hones  at  the 
rate  of  $12  per  month;  that  the  debt  as- 
serted by  plaintiffs  herein  included  13 
months'  board  at  $12  per  month,  when  under 
said  agreement  it  should  be  13  months'  board 
at  $10  per  month,  resulting  In  an  excess 
of  $26;  and  that  said  distress  warrant  was 
issued  for  and  includes  such  excess,  and  is 
for  board  not  due  to  that  extent,  and  is 
therefore  null  and  void. 

"Wherefore  they  pray  to  be  hence  dismiss- 
ed, with  Judgment  for  their  costs  and  for 
all  proper  relief." 

Section  654  of  the  avil  Ck>de  of  Practice 
provides:  "The  party  to  whom  the  bond  is 
executed  may  move  the  Justice  of  the  peace  or 
the  court  for  a  Judgment  thereon  against  all 
or  any  of  the  obligors,  or  their  representatlTes, 
liavlug  given  to  them  five  days'  notice  of  the 
motion.  The  defendants  may  make  defense 
upon  the  ground  that  the  distress  was  for 
rent  not  due  in  whole  or  in  part,  or  was 
otherwise  illegal,  or  If  the  property  was  lev- 
ied upon,  that  It  was  by  the  statute  exempt 
from  the  levy,  and  may  make  any  defense  by 
way  of  set-off  or  counterclaim  that  Is  allowed 
by  the  Code  In  actions." 

It  ts  contended  by  connsel  for  appellee  that, 
after  appellants  executed  the  bond  under  sec- 
tion 653  of  the  Civil  Code  of  Practice,  thay 
were  limited  by  section  054  to  the  grounds  of 
defense  that  the  debt  for  which  the  agl.ster'8 
warrant  was  sued  out  liad  not  matured  or  be- 
come (hie,  or  that  it  was  levied  upon  exempt 
property:  that  the  word  "due"  in  section 
054  referred  only  to  the  maturity  of  the  rent. 
We  cannot  believe  that  the  legislature  in- 
tended to  put  any  such  restricted  meaning 
ui>on  the  word  aa  used  in  this  section  of  the 
Code.  The  word  "due,"  in  its  ordinary  sense, 
means   "that   which   Is   Justly   owed;    that 
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which  law  at  Jintice  reqnired  to  be  paid  or 
done."  If  np];>ellant8'  contention  as  to  the 
meaning  of  the  section  la  correct,  we  would 
hare  this  result:  If  A.  owed  B.  $500  toi  rent 
maturing  on  the  lat  day  of  April,  aad  B. 
should  cause  a  distress  warrant  to  issue  on 
the  31st  of  March,  then  A.  oould  defend,  be- 
cause it  lacked  one  day  of  maturing;  but  If 
B.  on  the  2d  of  April  should  cause  a  distress 
warrant  to  be  issued  for  $1,000,  Instead  of 
the  real  sum  due,  $500,  and  A.  should  give 
bcHid  and  discharge  the  levy,  then  he  could 
not  make  defense,  because  the  debt,  without 
rtference  to  its  amount  or  validity,  liad  be- 
come due.  In  our  opinion,  the  discharge  of 
the  agister's  lien  by  the  execution  of  a  bond 
under  section  054  did  not  take  away  from 
appellaut  any  defense  wlilch  he  might  Iiave 
asserted  against  the  debt  for  which  the  war- 
rant was  sued  out  The  bond  simply  takes 
the  place  of  the  property  which  had  been 
levied  upon,  and  the  defenaant  had  the  right 
to  controvert  the  validity  of  all  or  any  part 
of  the  sum  claimed  by  appellee,  or  to  make 
defense  thereto  by  way  of  set-olf  or  counter- 
claim. See  Dean  v.  Ball,  66  Ky.  602;  Bron- 
ston  V.  Ball,  Id.  The  cases  of  Pegard  v. 
Keller,  4  Mete.  260,  and  Allen  v.  Thompson, 
6  Ky.  Law  Kep.  3G0,  relied  on  by  appellee, 
do  not  conflict  with  this  Idea.  In  those  cas- 
es it  was  held  that  a  defendant  In  a  distress 
warrant  who  executes  the  bond  authorized 
by  section  652  of  the  Civil  Code  of  Practice, 
thereby  admits  that  he  was  either  tenant  as- 
signee, or  undertenant  and  could  not,  in  a 
motion  for  Judgment  thereon,  rely  upon  a  de- 
fense which  denied  that  character.  Nothing 
of  that  sort  is  attempted  here.  Appellant 
does  not  deny  that  he  placed  his  horses  in  ap- 
pellees' livery  stable.  He  simply  controverts 
the  balance  alleged  to  be  due  by  reason  of 
having  done  so  upon  the  ground  that  some 
of  the  horses  were  kept  under  special  con- 
tracts, and  that  the  price  charged  for  the 
keep  of  others  Is  hi  excess  of  the  contract 
price. 

Section  2500  of  the  Kentucky  Statutes 
gives  the  keepers  of  livery  stables  a  lien 
upon  cattle  placed  In  their  stable  for  reason- 
able charges  for  keeping  and  caring  for  them, 
and  section  2501  provides  a  manner  of  en- 
forcing this  lien,  but  it  expressly  says  that 
the  lien  provided  for  shall  not  continue  lon- 
ger than  10  days  after  the  removal  of  the  cat- 
tle from  the  livery  stable.  It  follows,  there- 
fore, that  appellees  had  no  Hen  upon  any 
horse  which  bad  been  removed  from  their 
stable  for  more  than  10  days  before  the  suing 
out  of  their  warrant  But  we  are  of  opinion 
that,  if  several  bead  of  horses  were  placed 
In  the  stable  of  appellees  by  appellants  at 
the  same  time  under  a  contract  to  pay  for 
their  keep,  a  Hen  could  be  asserted  against 
a  part  of  tlie  horses  which  still  remain  in 
their  possession  for  the  keep  of  others  which 
may  have  been  removed  more  than  10  days 
before  the  suing  out  of  the  warrant  For 
reason  Indicated,  the  court  erred  In  sustain- 


ing the  demurrer  to  each  paragrsBh  of  tbe 
answer,  and  the  Judgment  Is  reversed,  and 
the  cause  remanded,  with  Instructions  to 
overrule  the  .demurrer,  and  for  other  ttroceed- 
ings  conalBtent  with  this  opinion. 


OOMMONWBALCra  v.  GINN  et  al.i 
(Coart  of  Appeals  of  Kentucky.    May  31, 
1901.) 
PLEADING— MOTION  TO  MAKB  MORBI  SPBCIFIO 
—  SCHOOIiS  — CONSTRUCTION  OF  BOND  BXB- 
CUTBD    BT    PUBLI8HBRS    07    TBXT-BOOKS— 
UQUIDAT£D  DAMAGE3S. 

1.  Where  tha  publishers  of  school  text-books 
executed  bond  to  the'  commonwealth  undertak- 
ing that  the  prie*  charged  by  them  to  the 
school  children  of  Kentucky  for  their  books  in 
couQties  in  which  they  might  be  adopted  should 
not  exceed  the  lowest  price  charged  by  them 
for  said  books  "in  any  state  or  section  of  the 
country,"  the  selling  of  such  books  either  in  or 
to  aaother  state  at  a  lower  price  than  that 
charged  to  the  school  cliiidren  in  counties  of 
Kentaoiiy  in  the  schools  of  which  they  had 
been  adopted  was  a  breach  of  the  bond,  and 
therefore  a  petition  alleging  that  the  princi- 
pals in  the  bond  had  sold  such  books  "in  or 
to  the  state  of  Indiana"  at  a  certain  price, 
which  was  lower  than  that  charged  in  a  cer- 
tain county  In  Kentucky  in  the  schools  of 
which  such  books  had  been  adopted,  was  good 
on  demurrer,  the- remedy  on  account  of  the  in- 
definitenesB  of  the  pleading  being  a  motion  to 
make  it  more  specific. 

2.  Though  the  bond  stipulates  that  the  retail 
price  of  such  books  in  Kentucky  shall  nt>t  ex- 
ceed the  lowest  "retail"  jprice  fixed  by  the 
principals  for  such  books  "in  any  state  or  sec- 
tion of  the  country,"  yet  as  the  obligors  al- 
so undertake  that  the  principals  shall  comply 
with  all  the  requirements  of  certaia  sections 
of  the  common-sdiool  law,  now  Ky.  St.  §§  4423, 
4424,  and  those  sections  require  that  it  shall 
be  distinctly  set  forth  in  such  bonds  that  the 
retail  price  of  such  books  in  any  county  in 
which  they  may  be  adopted  shall  not  exceed 
"the  lowest  wholesale  or  the  lowest  retail  list 
price"  fixed  by  the  principals  for  the  sale  of 
such  text-books  "in  any  state  or  section  of  the 
country,"  the  selling  of  the  l>ooks  in  any  other 
state  or  section  of  the  country,  either  at  whole- 
sale or  retail,  at  a  lower  price  than  that  char^ 
ged  to  the  school  children  of  Kentucky  in  the 
counties  in  the  schools  of  which  such  books  are 
adopted,  is  a  breach  of  the  bond. 

3.  Under  Ky.  St  §  4423,  providing  that  a 
copy  of  the  bond  executed  by  any  publisher  or 
person  selling  school  text-books  shall  be  for- 
warded to  each  county  superintendent  of 
schools,  and  that,  when  there  Is  a  breach  of  the 
bond  in  any  county,  the  superintendent  of  such 
county  "shall  bring  suit  in  the  circuit  court  of 
his  county  for  a  forfeiture  of  said  bond,"  but 
one  action  can  be  had  on  the  bond,  and  the 
full  sum  of  $10,000,  named  in  the  l>ond  as 
"agreed  liquidated  damages,"  will  inure  to  the 
benefit  of  the  county  whose  superintendent  first 
institutes  the  action  for  its  recovery. 

4.  The  amount  named  in  a  bond  as  liquidated 
damages  for  its  breach  will  be  treated  as  such 
If  th^  damages  resulting  would  be  very  uncer- 
tain, and  evidence  of  their  amount  difficult  to 
obtain,  and  the  fair  import  of  the  agreement 
is  that  the  amount  fixed  Is  agreed  on  to  avoid 
the  expense  and  difficulty  of  proving  actual 
damage,  and  the  amount  is  not  out  Of  propor- 
tion to  the  actual  cash  damage. 

5.  Under  Ky.  St.  (  448,  providing  that  an  act 
reqnlred  to  b«  dose  by  threo  or  more  persons 

*  Reported  by  Bdvard  W.  Htnes,  Esq.,  oC  tk« 
Franktott  bar,  8Dd  formerly  state  reporter. 
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■hall  b«  deemed  the  act  of  all  when  done  bj  a 
majority  of  them,  a  bond  required  to  be.  ap- 
proved by  the  members  of  the  state  board  of 
education,  three  in  number,  is  valid  when  ap- 
proved by  two  of  them. 

6.  Under  Ky.  St.  §  4541,  providing  that  "the 
secretary  of  state,  with  the  assent  of  the  gov- 
ernor, may  appoint  an  assistant  secretary,  who, 
in  case  of  absence  or  indisposition  of  the  prin- 
cipal, may  do  the  business  of  his  office  In  his 
name,"  the  duty  of  approving  a  bond  which 
the  secretary  of  state  is  required  to  perform  as 
an  ex  officio  member  of  the  state  board  of  edu- 
cation may  be  performed  by  his  assistant  when 
he  is  absent  or  indisposed;  and,  where  the  as- 
sistant has  assumed  to  perform  such  a  duty,  it 
will  be  presumed,  until  the  contrary  appears, 
that  the  principal  was  absent,  or  indisposed. 

Burnam  and  Da  Relle.  J  J.,  dissenting. 

Appeal  from  clrcnlt  conrt,  Garrard  county. 

"To  be  officially  reported." 

Action  by  the  commonwealth  of  Kentucky 
against  Glnn  &  Co.  and  others  on  a  bond. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Reversed. 

J.  H.   McMurtry,   Lewis  I*  Walker,   and 

Welch  &  WlUlanis,  for  appellant  Beckner 
&,  Jouett,  for  appellees. 

O'REAB,  J.  This  suit  was  brought  In  the 
Garrard  circuit  court  in  the  name  of  the  com- 
monwealth of  Kentucky  and  Elisa  Jennings 
Lusk,  as  cotmty  superintendent  of  common 
schools  of  Garrard  county,  Ky.,  plaintiffs, 
against  Glnn  &  Co.,  publishers  of  school  text- 
books, whose  principal  place  of  business  is  at 
Boston,  Mass.,  and  H.  O.  Reld,  H.  N.  Beau- 
champ,  and  Geo.  Price*  defendants.  Appel- 
lant Elisa  Jennings  Lusk  is  the  superintend- 
ent of  public  schools  of  Garrard  county,  and 
as  such  appointed  a  county  board  of  exam- 
iners, as  required  by  the  statute,  all  of  whom 
were  quallfled,  and  acting  In  their  respective 
capacities.  As  such  board,  it  devolved  upon 
them,  under  section  4423  of  the  Kentui^y 
Statutes,  to  adopt  a  list  of  text-books  on  the 
subjects  taught  in  the  common  schools  for  a 
period  of  five  years,  and  they  did  adopt  the 
text-book  hereinafter  mentioned.  Previous 
thereto,  Glnn  &  Co.,  desiring  the  adoption  in 
the  counties  of  Kentucky  of  the  text-books 
used  In  the  common  schools,  and  published 
by  them,  filed  in  the  office  of  the  superintend- 
ent of  public  instruction  a  sample  copy  of 
such  books,  together  with  a  list  of  the  retail 
prices  at  which  they  should  be  sold  to  the 
patrons  and  pupils  of  any  county  In  which 
said  text-books  might  be  adopted.  On  the 
list  of  books  so  furnished  was  a  history  of 
the  United  States  by  D.  H.  Montgomery,  en- 
titled "Montgomery's  Leading  Facts  of  Amer- 
ican History."  With  the  said  list  of  books. 
It  Is  alleged,  said  Glnn  &  Co.,  with  appellees 
Reld,  Beauchamp,  and  Price  aa  their  sureties, 
executed  a  bond  to  the  commonwealth  of 
Kentucky  on  the  10th  day  of  October,  1896, 
the  material  parts  of  which,  so  far  as  this 
case  is  concerned,  are  as  follows: 

"This  covenant  and  bond  this  day  entered 
Into  by  and  between  Glnn  &  Company,  a  pub- 
lisher  of   school    text-books,    and  a   dealer 


therein,  desiring  to  have  same  adopted  for 
use  in  the  common  schools  of  the  common- 
wealth of  Kentucky,  of  the  first  part,  and 
the  commonwealth  of  Kentudiy,  of  the  sec- 
ond part,  acting  through  the  ex  officio  mem- 
bers of  the  state  board  of  education  of  Ken- 
tucky, which,  as  now  constituted,  is  composed 
of  W.  J.  Davidson,  superintendent  of  pub- 
lic instruction,  W.  S.  Taylor,  attorney  gen- 
eral, and  Charles  Finley,  secretary  of  state, 
witnesseth:  That  whereas,  the  party  of  the 
first  part  has  filed  in  the  office  of  the  super- 
intendent of  public  Instmctlon  sample  copies 
of  the  following  text-books  intended  for  adop- 
tion by  the  counties  of  this  state,  together 
with  the  lowest  wholesale  list  price  at  which 
same  shall  be  sold  to  the  trade,  and  the  low- 
est retail  list  price  at  which  same  shall  be 
sold  to  the  patrons  and  pupils  of  the  common 
schools  in  any  county  adopting  same,  which 
list  Is  as  follows,  to  wit: 

Wholesale  Retail 

Price.  Price. 
Montgomery's  Leading  Facts 

of  American  History |1  00  f  1  00 

"Now,  therefore,  the  party  of  the  first  part 
hereby  binds  himself  or  Itself  to  pay  to  the 
party  of  the  second  part  ten  thousand  dollars 
($10,000.00)  as  agreed  liquidated  damages  on 
the  adoption  of  any  or  all  of  his  said  school 
text-books  herein  listed  by  any  county  of  this 
state,  on  condition  following,  viz.:  (1)  That 
the  retail  price  of  any  of  said  books  sold  to 
the  patrons  or  pupils  of  any  common  school 
In  any  county  adopting  same  shall  not  ex- 
ceed the  lowest  retail  price  now  or  hereafter 
fixed  by  said  party  of  the  first  part  for  the 
sale  of  said  text-books  In  any  state  or  section 
of  the  country." 

Other  conditions  were  stated  which  should 
constitute  a  breach  of  the  covenant,  but 
which  are  not  material  to  be  here  Inserted. 
The  bond  continued:  "This  bond  is  executed 
in  conformity  with  the  requirements  of  sec- 
tion 61  and  section  62  of  the  common-school 
law  [Acts  1891-93,  c.  260],  and  the  under- 
signed principal  and  sureties  agree  and  un- 
dertake that  said  principal  shall  comply  with 
all  the  requirements  of  said  sections  with  re- 
spect to  the  publishers  or  persons  selling 
text-books  adopted  by  any  county  In  this 
state." 

It  Is  alleged  in  the  petition  as  am»ided 
that  this  bond  was  "executed  by  the  defend- 
ants in  this  action  before  the  ex  officio  mem- 
bers of  the  state  board  of  education  of  Ken- 
tucky, whose  names  are  stated  in  the  original 
petition."  The  breach  of  the  bond  Is  alleged 
in  this:  That  Glnn  &  Co.  have,  since  its 
execution,  and  since  the  adoption  thereof  by 
the  board  of  education  of  Garrard  county, 
sold,  and  are  now  selling,  said  Montgomery's 
Leading  Facts  of  American  History  in  other 
states  or  sections  of  country  at  less  than  $1 
per  copy;  "in  or  to  the  state  of  Indiana  it 
was  sold  at  65  cents  per  copy,  and  said  price 
Is  printed  on  the  cover  of  the  books;"  and 
that  said  Glnn  &  Co.  required  and  compelled 
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local  dealers  In  Garrard  county  to  sell  said 
test-books  to  the  patrons  and  pupils  of  the 
Garrard  county  common  schools  at  $1  per 
copy,  while  in  Indiana  the  same  booJi  is  sold 
at  only  6a  cents.  It  is  further  alleged  that 
the  book  mentioned  Is  the  same  book  in  mat- 
ter, paper,  binding,  typography,  and  general 
make-up  as  sold  in  Indiana  ana  other  sections 
of  the  country  as  before  stated.  The  plain- 
tiffs, alleging  the  breaches  of  the  bond  above 
set  out,  claim  that  they  were  entitled  to  the 
recovery  of  the  agreed  liquidated  damages 
named  In  the  bond,  to  be  covered  into  the 
common-school  fund  of  ^arrard  county,  Ky. 
The  circuit  court  sustained  a  demurrer  to  this 
petition.  Plaintiffs  failing  to  plead  further, 
It  was  dismissed,  with  Judgment  for  defend- 
ants' costs. 

Motions  were  made  by  the  defendants,  and 
sustained  by  the  court,  strildng  oat  certain 
allegations  of  the  petition,  which.  In  view  of 
the  conclusions  at  which  we  have  arrived 
and  hereinafter  stated,  should  have  been 
overruled;  for,  In  our  opinion,  the  petition 
sufficiently  alleges  that  the  maximum  whole- 
sale and  retail  list  price  fixed  by  Glnn  &  Co. 
for  the  book  in  question,  and  sold  to  dealers 
and  patrons  in  Kentucky,  was  $1,  and  that 
it  was  further  sufficiently  alleged  that  the 
same  publisher  is  selling  the  same  book  in  or 
to  the  state  of  Indiana  at  65  cents  per  copy. 
The  criticism  is  made  by  appellees  that  the 
statement  last  mentioned  is  in  the  disjunc- 
tive, and  is,  therefore,  not  good  pleading  in  a 
petition.  If  that  be  so,  then  the  better  prac- 
tice was  a  motion  to  make  more  definite,  as 
the  offense  against  appellee's  contract  was 
committed  by  selling  the  text-book  either  in 
the  state  of  Indiana  or  selling  It  to  the  state 
of  Indiana  at  a  less  price  than  that  sold  to 
the  school  children  of  Kentucky  in  such  coun- 
ties as  had  adopted  it  under  the  provisions  of 
sections  4423,  supra. 

It  is  further  argued  by  appellees  that  the 
petition  does  not  state  whether  the  sales  of 
books  are  for  the  purpose  of  being  used  as 
text-boo]£S,  or  whether  they  were  sold  at  re- 
tall  or  wholesale,  it  being  argued  that  the 
covenant  of  the  bond  was  that  the  book 
Bbonld  not  be  sold  in  any  other  state  or  sec- 
tion of  country  at  a  greater  price  at  retail 
tlian  the  price  fixed  for  Kentucky.  How- 
ever, It  will  be  observed  that  the  wording  of 
the  bond  sued  on  is  to  this  effect:  "This 
bond  is  executed  in  conformity  with  the  re- 
quirements of  section  61  and  62  of  the  com- 
mon-school law,  and  the  undersigned  prin- 
cipal and  sureties  agree  and  undertake  that 
said  principal  shall  comply  with  all  the  re- 
iinlrements  of  said  sections  with  respect  to 
the  publishers  or  persons  selling  text-books 
adopted  by  any  connty  in  this  state."  This 
we  construe  to  bring  within  the  undertaking 
of  the  obligors  In  the  bond  every  act  required 
of  the  publisher  by  the  sections  referred  to. 
It  Is  further  alleged  that  sections  61  and  62 
of  the  common-school  law,  referred  to  In  that 


bond,  are  sections  4423  and  4424  of  the  Ken- 
tucky Statutes  compiled  by  CarrolL  In  sec- 
tion 4424  it  is  provided  with  reference  to 
said  bond:  "That  it  shall  be  dlstincUy  set 
forth  In  said  liond  that  the  text-books  c^  said 
publisher  or  person  selling  the  same  shall  be 
sold  to  the  patrons  and  pupils  of  the  common 
schools  of  any  county  In  which  the  same  may 
be  adopted  at  a  special  retail  list  price  which 
shall  not  exceed  the  lowest  wholesale  or  the 
lowest  retail  list  price  then,  or  that  may 
thereafter  be,  fixed  by  said  publisher,  or  per- 
sons selling  the  same,  for  the  sale  of  such 
text-books  in  any  state  or  section  of  the  coun- 
try, and  that*  said  special  retail  list  price 
shall  not,  at  any  time,  exceed  the  price  fixed 
and  filed  in  the  office  of  the  superintendent 
of  public  instruction,  which  shall  be  set  forth 
hi  said  bond."  It  is  argued  for  appellee 
that  It  was  not  contemplated' by  the  contract 
sued  on  that  the  wholesale  price  of  any  other 
state  should  be  the  criterion  of  charge  for 
the  book  in  question  when  sold  to  the  school 
children  of  Kentucky,  but,  on  the  contrary, 
it  was  only  the  retail  price  that  was  to  be 
con.sidered.  This  contention  is  contrary  to 
the  plain  language  of  the  statute,  nor  do  we 
apprehend  that  it  is  within  its  contemplated 
meaning:  for  it  is  a  fact  of  common  knowl- 
edge that  some  of  the  states  of  the  Union, 
and,  we  believe,  the  state  of  Indiana,  buy 
the  text-books  used  hi  their  schools,  and  fur- 
nish them  to  their  school  pupils.  It  was  the 
evident  purpose  of  the  legislature  of  Ken- 
tucky to  provide  for  the  supplying  of  the 
school  children  of  Kentucky  with  proper 
text-books  at  certainly  not  a  greater  price 
than  the  same  books  were  furnished  to  the 
school  children  of  other  states.  It  cannot  be 
material  whether  the  books  are  paid  for  by 
the  state  or  by  the  patrons  of  the  schools, 
for  the  question  is,  what  shall  be  the  cost 
of  the  books  to  the  pupils  using  them  7  Mani- 
fes^'ly,  this  cost  must  have  been  the  same 
whether  It  was  paid  by  the  state  by  whole- 
sale or  paid  by  the  patrons  of  the  school  by 
retail.  Therefore  we  conclude  that  the  alle- 
gations of  the  petition  on  this  subject  were 
sufficient 

Another  question  raised  by  the  motions 
to  strike  and  the  demurrer  was  whether  the 
$10,000  could  be  recovered  by  the  superin- 
tendent of  Garrard  county  without  reference 
to  the  specific  damage  that  may  be  shown 
to  have  been  suffered  by  the  school  patrons 
of  that  county  on  account  of  the  acts  al- 
leged in  the  petition.  Section  4424  of  Ken- 
tucky Statutes,  in  part,  reads  as  follows: 
"Whenever  any  publisher  or  person  selling 
text-books,  who  desires  to  have  his  text- 
book adopted  in  the  common  schools  In  any 
county  In  this  state,  shall  file  In  the  office 
of  the  superintendent  of  public  instruction 
a  sample  copy  of  each  of  the  text-books  In- 
tended for  adoption,  together  with  the  low- 
est retail  list  price  at  which  the  same  shall 
be  sold  to  the  patrons  and  iniplla  of  any 
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county  In  which  the  same  may  be  adopted, 
and  sliall  execute  bond  before  the  ex  officio 
membecB  of  tbe  state  board  ot  education  In 
the  8um  of  ten  thousand  ($10,000)  dollara, 
with  good  security  resident  In  this  state,  It 
shall  be  the  duty  of  said  ex  c^cio  members 
.  of  the  said  board  of  education  to  accept  and 
file  said  txind  in  the  office  of  the  BuparlAtend- 
ent  of  public  Instruction.  •  •  •  within 
ten  days  after  the  acceptance  and  filing  In 
his  cilice  the  bond  herein  provided  for,  the 
superintendent  of  public  instruction  shall 
forward  a  certified  copy  thereof  to  each  coun- 
ty superintendent  la  tbe  statei"  SectUMi 
4423  provides  in  part:  "U  shall  be  the  doty 
of  the-  conoty  superintendent  to  make  and 
keep  a  record  of  the  adoption  of  text-books, 
and  to  see  that  the  adopted  list  of  text-boolu 
It  estaUiabed  and  maintained  in  all  the  pnblic 
schools  in  tbe  county;  and  it  shall  t>e  the 
further  duty  of  tbe  county  superintendent 
to  file  and  keep  in  Us  office  the  copy  of  tb» 
bond  of.  any  publisher  or  perswt  selling,  text- 
books before  the  ex  officio  members  of  the 
state  board  of  edacation,  and  forwarded  to 
bfanby  the  superintendent  of' public  Instmo- 
tioo;  and  when  any  of  tb«  books  nuned  In 
aald  bond  shall  be.  adopted  for  use  in  his 
county,  and  there  is  a  breach  of,  or  failure 
to  comply  with,  any  of  the  provisions  of  the 
bond  in  his.  county  by  the  parties  executing 
the  same,  he  shall  bring  suit  in  the  circuit 
court  of  his  county  for  a  forfeiture  of  said 
bond,  and  any  nuwoy  recovered  thereon,  aft- 
er paying  the  cost  of  proceedings,  shall  be 
covered  Into  the  school  fund  of  the  county." 
it  is  not  clear  from  the  langnage-  whether  tbe 
expression,  "he  sliaU  bring  suit  In  the  circuit 
court  of  his  county  for  a  forfeiture  of  said 
bond,"  means  that  there  shall  be  but  one 
actloa  on  the  bond,  or  whether  the  «cpre»- 
sion,  "and  any  money  recovered  thereon," 
would  imply  that  less  than  $10,000,  the  full 
Xtoial  sum  mentioned,  might  be  recovered  ac- 
cording to  the  particular  facts  of  the  case, 
and  numerous  actions  on  the  bond  allowed. 
These  sections  have  not  heretofore  been  con- 
strued by  this  court  with  respect  to  this 
question;  but  It  seems  that  the  state  officials, 
whose  duty  It  was  then  to  give  them  con- 
struction, did  construe  them  to  mean  that 
but  one  action  could  be  had  on  the  bond,  and 
that  the  full  penal  sum  would  inure  to  the 
benefit  of  tbe  county  whose  superintendent 
first  instituted  the  action  to  recover  it  It 
will  bo  noticed,  the  language  of  the  under- 
taking Is,  "Now,  therefore,  the  party  of  the 
first  part  binds  himself  or  itself  to  pay  to 
the  party  of  the  second  part  ten  thousand 
dollars  ($10,000)  as  agreed  liquidated  dam> 
ages,"  etc  The  bond  further  provides: 
"Now,  the  cwidltlons  of  this  bond  are  under* 
stood  to  be  such  that,  if  the  party  of  the 
first  part  shall  violate  any  of  the  foregoing 
conditions,  or  fail  to  comply  with  any  ot  the 
provisions  of  the  bond  in  honor  and  in  good 
faith  la  selling  any  boolc,  or  in  the  conduct- 


ing of  his  business  at  tbe  office  ot  the  party 
of  the  first  part,  or  In  any  county  adopting 
any  one  or  more  of  Its  booics,  then  this  bond 
shall  be.  valid  and  binding,  and  the  same 
shall  be  paid  to  the  county  superintendent 
of  such  county  where  the  violation  occurs, 
or  where  any  person  suffering  from  any  vio- 
lation of  its  condition  resides,  for  the  use 
and  benefit  of  the  school  fund  of  the  common 
Bcfaocrfs  of  said  county;  othNwise,  to  be  null 
and  void."  Much  force  is  due  to  be  given 
the  construction  placed  upon  these  sections 
by  the  executive  <^cers  of  the  state  whose 
official  duty  it  was^  to  construe  and  apply 
them;  for  H  will  be  observed  by  an  lnsi>ec- 
tlon  of  the  statute  that  pnbllsbeirs  or  per- 
8(KtB  selling  text-books  might,  without  num- 
ber, comply  with  the  terms  of  the  8<ection, 
and  that  thereupon  it  would  fall  to  the  choice 
of  the  various  counties  of  the  commonwealth 
to  select,  through  their  local  boards  of  edu- 
cation, which  of  the  text-books  of  such  com- 
plying  publishers  they  would  adopt  So,  if 
but  one  publisher  complied  with  the  law  as 
to  the  filing  of  the  price  lists  and  execution 
of  the  bond,  then  every  county  In  the  state 
would  be  compiled,  ultimately  to  adopt  his 
books  at  the  standard.  Therefore,,  if  such, 
publisher  should  favor  other  states  and  sec- 
tions of  country  by  providing  their  school 
children  with  the  same  books  at  a  less  rate 
than  that  fixed  In  the  Kentuclty  list  the  dam- 
age would  be  to  all  the  patrons  of  the  com- 
mon schools  of  Kentucky,  and  would  be  ex- 
tr^nely  difficult  to  ascertain,  at  well  as  In- 
volve a  great  number  of  suits,  and  placing 
the  matter  of  recovery  at  such  an  Insignifi- 
cant figure,  comparatively,  in  each  county, 
as  would  not  furnish  suOoient  inducement, 
perhaps,  to  make  the  local  authorities  vlgi-. 
lant  in  looking  after  the  interest  of  the  pa- 
trons in  thi»  respect.  Therefore  the  paxties: 
have  contracted  in  this  case  for  th«  payment- 
of  one  8um~$10,000^a8  liquidated  damage 
to  the  commonwealth  of  Kentucky  for  any: 
breach  of  this  bond,  and  the  parties  havei 
agreed,  and  the  conmonwealth  has  elected, 
that  this  penal  sum,  Instead  of  being  distrib- 
uted among  many,  shall  l>e  given  to  the  com- 
mon-school fund  of  that  county  whose  super- 
intendent shall  first  discover  the  brea<di  of- 
the  bond,  and  successfully  maintain  his  ac- 
tion to  enforce  the  payment  of  the  damages. 
Of  course,  calling  a  sum  liquidated  damages 
does  not  of  itself  make  the  amount  actually - 
liquidated.  The  true  rule  may  be  stated  to 
be,  where  the  damages  resulting  from  tbe 
breach  of  an  agreement  would  be  very  un- 
certain, and  evidence  of  their  amount  very 
difficult  to  obtain,  and  the  fair  Import  of  the  ' 
agreement  is  that  the  amount  of  the  money 
m  It  Is  specified  and  agreed  on  to  save  ex- 
pense and  avoid  the  difficulty  of  proiving  an 
actual  damage,  and  is  not  out  of  proimrtion 
to  the  actual  cash  damages,  it  will  be  regard- ' 
ed  as  liquidated  damages.  Bagley  v.  Peddl^ 
16  N.  Y.  4S9,  ea  Am.  Dec.  713.  and  cases- 
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cited.  In  Bagley  t.  Peddle,  snpra,  It  Is  laid 
down  as  the  general  rule  that  it  is  a  ques- 
tloD  of  conatnuttlon,  to  be  decided  accordlag 
to  ttie  intention  of  the  parties  at  the  time  of 
the  agreement,  as  to  whether  tlie  sum  named 
in  the  contrBct  to  he  paid  upon  its  breach 
fagr  the  one  falling  Is  liquidated  damages, 
or  merely  a  penalty.  We  are  of  the  opinion 
that.  If  the  plaintiff  is  shown  to  be  entitled 
to  recover  in  this  case,  she  is  entitled  to  re- 
voTer  for  the  benefit  of  the  common-school 
fund  of  Oarrard.  county  the  full  snni  fixed  in 
the  bond,  and  that,  consequently,  bat  one 
successful  action  can  be  maintained  on  It 

Another  question  presented  In  argument  is, 
ttie  b(Mid,  a  copy  of  which  is  filed  with  the 
petition,  shows  that  it  was  "examined  and 
approved  in  accordance  with  section  62,  Gonir- 
mon  acbool  Law,  October  20th,  189&  [aign- 
edj  W.  J.  Davidson,  Superintendent  of  Pub- 
lic Instruction.  B.  D.  Ouffy,  Assistant  Sec- 
retary of  State."  By  section  4377,  Ky.  St. 
the  superintendent  of  public  instruction,  to- 
gether with  the  secretary  of  state  and  attor- 
ney gmeraU  shall  constitute  the  "state  board 
of  education,"  and  by  section  4378  the  su- 
perintendent is  made  its  chairman,  with  pow- 
er to  call  meetings  of  the  board,  of  which 
«I1  the  meml>w8  shall  have  tlmdy  notice  in 
writing.  It.  appears  that  but  two  members 
of  the  board  aeted,  if  the  assistant  secre- 
tary of  state  was  authorised  to  act  as  a 
menober  at  it  Under  section  448,  Ky.  St, 
wbece  an  act  is  required  to  be  done  by  tliree 
or  more^  when  done  by  a  majority  of  them, 
it  will  be  deemed  the  act  of  all.  SecUoa  4641 
10.,  provides:  "The  secretary  of  state*  with 
the  assent  of  tiie  governor,  may  appoint  an 
assistant  secretary,  who,  in  case  of  absence 
or  Indisposition  of  the  principal,  may  do  the 
boBlnees  of  his.  office  in  his  name,  and  the 
''K-r^ary  shall  be  responsible  for  the  ads  of 
SBch  assistant,  who,  before  he  acts  under 
SQch  appointment  most  take  the  oath  pre- 
scribed ^  the  constitution."  Thus,  it  will  be 
seen,  any  official  duty  required  of  the  secre- 
tary of  state  may  be  performed  by  his  as- 
^Tt""*,  in  the  absence  or  hidisposltion  of  the 
principal.  It  must  be  presumed  when  the  as- 
sistant sflcr^ary  of  state,  who  acts  under 
oath,  affects  te  officiate  in  his  official  capac- 
ity, that  his  principal  is  either  absent  or  in- 
disposed. Of  course,  it  is  permissible  to  re- 
but such  presumption  upon  proper  allega- 
tion and  proof.  It  being  allied  In  the  peti- 
tion and  amended  petition  tliat  the  bond  sued 
on  was  accepted  and  approved  by  the  state 
board  of  education,  that  averment  will  be 
held  sofflclent;  and  that  it  was  not  so  ap- 
proved: or  that  the  secretary  of  state  was 
present,  or  not  indisposed;  or  that  the  board 
had  not  notice  in  writing,  signed  by  the 
chairman,— are  all  matters  of  defense,  and 
cannot  be  considered  upon  demurrer  to  the 
petition.  The  judgment  is  reversed,  and 
cause  remanded,  with  direction  to  the  lower 
court  to  overrule  the  demurrer,  and  aet  aside 
the  ocdcrs  striking  out  parts  of  the  petition. 


and  to  overrule  these  motions,  and  for  pio> 
ceedlngs  consistent  with  this  opinion. 

BUHNAM,  J.,  dissents,  and  DU  RBLLH, 
J.,  dissents  from  so  much  that  holds  $10,000 
may  be  recovered  as  liquidated  damagea 


MARSHAIJi  V.  JdAWySSKYA 

(Oonrt  of  Appeals  of  Kentucky.     Jane  4, 
1901.) 

HOMBSTBAD  —  FAILURB    07    DBBTOK  TO    OC- 
CUPY LAND  UNTIL.  AFTBR  EXEOU- 
TION  WAS  LEVIED. 

Land  acquired  by  purchase  was  not  ex- 
empt as  a  homestead,  where  it  was  not  oceu- 
t)4ea  as  such  until  after  the  creditor's  execu- 
tion was  levied  thereon,  though  it  was  so  oc- 
cujpied  at  the  time  it  was  sold  under  the  levy. 

Amieal  from  drcnit  court  Heaiy  oonnty. 

"To  be  officially  reported." 

ActlMi  by  Hnnv»brey  Manball,  adminis- 
trator, against  Larkin  Mahomey,  to  recover 
land  purchased  by  plaintiff  at  execution  sale. 
Judgment  for  defendant  and  plaintiff  ap- 
peals.   Beversed. 

Humphrey  Marshall  and  W.  B.  Moody,  for 
appellant    W.  W.  Turner,  for  appellee. 

BURNAM,  7.  The  question  to  be  decided 
in  this  case  Is  whether  appellee,  Eaikln  Ma- 
homey,  has  a  homestead  In  the  land  in  con- 
troversy. The  record  discloses  the  following 
facts:  In  August  1S88,  appellee  purchased 
an  undivided  one-third  interest  in  a  tract  of 
about  72  acres  of  land,  in  which  Mrs.  Francis 
B.  Marshall  held  a  Ufe  estate,  and  which  was 
in  her  possession  at  the  date  of  his  purchase 
and  until  her  death  In  April,  1806.  After  her 
death  the  undivided  tract  was  rented  to  a 
third  party  until  the  Ist  day  of  Mardi,  1807. 
At  the  January  term,  1897,  of  the  Henry  dr- 
cutt  court  appellant  recovered  a  judgment 
against  appellee  for  $208,  with  interest  from 
the  1st  day  of  March,  1896,  until  paid,  and 
his  costs.  On  the  19th  day  of  January,  1897, 
an  execution  issued  on  this  Judgment  was 
delivered  to  the  sheriff  of  Henry  county,  and 
was  by  him  levied  upon  appellee's  interest  In 
the  land  on  the  22d  day  of  January,  1807; 
and  it  was  advertised  to  be,  and  was,  sold  by 
him  on  the  15th  day  of  March,  1897,  and  was 
bought  by  the  appellant  at  the  amount  of  his 
execution  debt  and  the  sheriff  made  him  a 
deed  thereto.  On  the  3d  day  of  Apill,  1898, 
he  Instituted  this  suit  for  a  division  of  the 
land,  and  asked  that  he  be  put  In  possession 
of  the  Interest  so  purchased  by  blm.  Appel- 
lee answered  that  he  was  a  bona  fide  house- 
keeper with  a  family,  occupying  the  land  as 
a  homestead  at  the  time  it  was  sold,  and  that 
It  was  not  liable  to  sale.  Appellant  replied, 
denying  his  claim  to  homestead.  Appellee 
was  the  only  witness  In  the  case,  and  he  testi- 
fied that  he  bought  the  one-third  interest  of 

<  Raportsd    br    Edward   W,    HIn«s,    Xk-.    •<    tks 
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WlUie  Marshall  In  the  tract  of  land  in  con- 
troversy,  subject  to  the  life  estate  of  Mrs. 
F.  B.  Marshall,  several  years  before  appel- 
lant's debt  was  created;  that  be  had  never 
lived  on  the  land,  or  occupied  it,  until  the 
14th  of  February,  1897,  24  days  after  the  levy 
of  appellant's  execution;  that  he  had  rented 
and  was  living  on  another  farm;  that  he 
bought  the  term  of  the  tenant  on  the  Mar- 
shall place,  which  expired  on  the  1st  day  of 
March,  1887,  In  order  to  get  possession  and 
occupancy  of  It  before  the  day  on  which  the 
sherlfC  bad'  advertised  to  sell  it  under  the 
execution,  for  the  purpose  of  claiming  the 
land  as  a  homestead  against  appellant's  debt 
The  auestlon  presented,  therefore.  Is,  did 
appellant,  by  talking  possession  in  this  way 
of  the  entire  72  acres  of  land  after  the  levy 
of  the  execution  upon  his  undivided  third  in- 
terest, become  entitled  to  claim  such  interest 
as  a  homestead  as  against  the  execution  lien 
of  appellant  Section  1702  of  the  Kentucky 
Statutes  exempts  from  sale  nnder  execution 
a  homestead  in  land,  not  exceeding  in  value 
11,000,  to  actual  bona  flde  housel^eepers  with 
a  family  resident  in  this  commonwealth;  but 
this  exemption  does  not  apply  to  sales  un- 
der execution,  If  the  liability  or  debt  existed 
prior  to  the  purchase  of  the  land  or  the  erec- 
tion of  the  improvements  thereon.  In  con- 
struing this  section  of  the  statute  in  Hans- 
ford V.  Hodam,  77  Ky.  212,  this  court  said: 
"We  are  of  the  opinion  that  when  there  has 
been  as  occupancy  and  removal  temporarily, 
with  the  intention  to  return  and  make  the 
premises  a  home,  there  would  be  no  forfeiture 
of  the  homestead;  but,  where  there  never  has 
been  an  actual  residence  and  use  of  the  prop- 
erty as  a  home,  a  mere  Intention  to  so  occupj 
it  at  some  future  time  will  not  be  sufficient 
to  protect  the  homestead."  In  Fant  v.  Tal- 
bot 81  Ky.  23,  this  court  said:  "The  home- 
stead right  Is  never  forfeited  when  there  has 
been  an  occupancy,  and  then  a  temporary  re- 
moval, with  the  intention  to  return  and  make 
the  premises  a  home;  but  where  there  has 
never  been  any  occupancy,— that  is,  a  resi- 
dence by  the  owner  with  his  family  upon  the 
land  as  a  home,— but  a  mere  Intention  to  do 
80  at  some  future  time,  be  acquired  no  right 
to  a  homestead,  and  such  Is  the  case  here. 
The  Intention  to  make  it  bis  home  doubtless 
existed,  but  it  Is  not  sufficient"  In  Carter  ▼. 
Goodman,  74  Ky.  232,  in  speaking  of  the 
right  of  the  debtor  to  the  homestead  exemp- 
tion, the  court  said:  "Having  lost  his  right 
to  the  exemption,  his  une:{:ecuted  intention  to 
return  and  reside  In  his  former  dwelling 
coold  not  re-establish  that  right  This  could 
only  be  done  by  making  it  the  actual  resi- 
dence of  his  family,  which  was  not  done  un- 
til after  the  appellant's  execution  had  creat- 
ed a  lien  <m  the  land,  which  was  completed 
by  tlie  levy;  and,  being  thus  completed,  the 
Hen  related  back  to  the  dates  when  the  exe- 
cutions came  to  the  officer's  hands,  and,  as 
he  did  not  actually  acquire  a  residence  on  the 
land  until  a  time  subsequent  to  that  to  which 


the  liens  related,  it  results  that  the  court 
erred  In  adjudging  that  he  was  entitled  to  a 
homestead  as  against  the  appellants.  To 
hold  that  he  is  entitled  to  the  exemptions  Is 
to  decide  either  that  the  mere  Intention  of 
the  debtor  to  occupy  real  estate  as  a  residence 
for  his  family  at  some  future  period,  or  that 
the  actual  occupancy,  although  commenced 
after  the  executions  against  his  estate  had 
created  a  lien  on  It  will  overreach  the  lien, 
and  thus  defeat  the  rights  of  the  creditors 
by  acts  or  shifts  of  the  debtor,  done  and  made 
after  these  rights  have  l>een  acquired."  And 
the  rulings  in  the  cases  of  Carter  v.  Good- 
man, 11  Bush,  228,  and  Levy  v.  Bubarts  (Ky.) 
34  8.  W.  1078,  are  to  the  same  effect  In 
Caldwell  v.  TruesdeU,  13  S.  W.  101,  the  court 
said:  "It  U  weU  settled  that  the  debtor,  to 
avail  himself  of  a  homestead  exemption, 
must  be  a  b'ona  flde  housekeeper  with  a  fam- 
ily, and  in  possession  of  the  land  when  levied 
on  by  the  execution  creditor,  claiming  it  as 
his  homestead,  or.  If  not  in  possession,  bis 
absence  trom  it  must  be  temporary,  with  tbe 
Intention  to  return."  In  the  cases  of  Nickols 
T.  Sennitt  78  Ky.  632,  Morehead  v.  More- 
head  (Ky.)  25  S.  W.  760,  and  Hensey  v.  Hen- 
sey's  Adm'r.  92  Ky.  1615,  17  S.  W.  333,  the 
d^tors  were  In  the  actual  possession  of  the 
property  at  tbe  time  it  was  sought  to  be  sub- 
jected, and  these  cases  do  not  at  all  oooflict 
with  the  cases  st^ra. 

We  are  aware  that  in  a  number  of  cases 
this  court  has  held  that  where  the  title  to 
the  homestead  was  derived  by  descent  the 
heir  was  entitled  to  a  reasonable  time  after 
the  death  of  the  ancestor  to  claim  homestead, 
and  that  until  such  time  bad  elapsed  It  could 
not  be  levied  on  and  sold,  even  if  the  debt  ex- 
isted at  the  time  It  was  inherited.  See  Jew- 
eU  T.  Clark's  Ex'r,  78  Ky.  898,  Dwelly  v.  Gal- 
brallh,  6  Ky.  Law  Rep.  209,  and  MUier  v. 
Bennett  (Ky.)  12  S.  W.  194.  The  opinions 
are  predicated  upon  the  idea  that  tbe  statute 
does  not  deny  exemption  If  tiie  tltlp  be  de- 
rived by  descent  and  not  by  purchase.  Bat 
this  doctrine  has  not  been  extended  to  cases 
where  the  title  to  the  homestead  was  ac- 
quired by  purchase,  and  the  construction  by 
this  court  seems  to  be  generally  supported 
by  those  of  other  states.  In  Austin  v.  Stan- 
ly, 46  N.  H.  51,  tbe  court  said:  "Under  tbe 
homestead  act  a  debtor  cannot  hold  a  place 
which  was  not  his  home  at  the  time  of  tbe 
levy  of  his  creditor's  execution."  In  Jack- 
son V.  Bowles,  67  Mo.  609,  tbe  court  said: 
"As  against  the  purchaser  of  land  at  an  eze- 
cntion  sale,  occupancy  at  the  time  of  tbe  sale 
Is  not  alone  sufficient  to  create  a  homestead 
In  the  head  of  the  family.  It  must  exist  at 
the  time  of  the  levy."  In  Kelly  t.  Dill.  23 
Minn.  436,  this  court  said:  "The  owner  can- 
not by  making  the  land  his  homestead,  de- 
feat the  lien  of  an  attachment  previously  lev- 
led."  In  Ingels  v.  Ingels,  50  Kan.  755,  32 
Pac.  387,  the  court  said:  "Occopancy,  after 
the  levy  of  execution,  does  not  change  the 
rights  of  the  parties."    In  Tiller  t.  Bass,  67 
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Ark.  179.  21  S.  W.  31,  It  was  held:  "Occu- 
panc}  of  land  as  a  residence  after  the  levy 
of  an  execution  thereon  will  not  exempt  the 
land  from  gale  mider  execution."  In  Free- 
man T.  Stewart,  6  Bias.  19,  Fed.  Oas.  Na 
6,068,  It  was  held:  "The  homestead  exemp- 
tion must  exist  or  be  claimed  at  the  time  the 
inltlng  came  into  the  officer's  hands.  The 
defendant  moving  into  the  property  there- 
after, cannot  hold  it  exempt  as  a  homestead." 
We  are  therefore  of  the  opinion  that,  as  ap- 
pellee had  never  occupied  the  land  in  ques- 
tion as  a  homestead  previous  to  the  levy  of 
the  execution,  the  mere  intention  on  his  part 
to  do  so  was  not  sufficient  to  entitle  him  to 
the  homestead  exemption,  and  his  occupancy 
after  the  levy  of  the  execution  does  not  hare 
the  effect  to  defeat  the  lien  thereon  obtained 
by  appellant  For  reasons  Indicated  the  Judg- 
ment Is  reversed  and  cause  remanded  for  pro- 
ceedings consistent  with  this  opinion. 


SMITH'S  ADM'KS  v.  OATLIN  et  al.i 
(Court,  of  Appeals  of  Kentucky.    May  28, 
1901.) 
APPELLATS    JURISDICTION  —  DB8CBSNT    AND 
DISTRIBUTION— PATHENT  BT  ADULT  HBIR8 
OP  INFANTS  SHARE  OF  DBBT&-CONTRIBD- 
TION. 

1.  An  appeal  lies  from  a  Judgment  dismissing 
an  action  seeking  to  enforce  a  lien  on  land,  re- 
gardless of  the  amount  in  controversy,  but  not 
as  against  a  defendant  who  does  not  own  the 
land,  and  airainst  whom  only  a  personal  Judg- 
ment for  less  than  $200  is  sought 

2.  Where  adult  heirs  of  a  decedent  paid  the 
debts  of  the  estate  to  save  a  sale  of  the  real 
estate,  and  for  that  purpose  borrowed,  with 
the  consent  of  the  guardian  of  the  only  infant 
heir,  the  amount  necessary  to  pay  the  infant's 
share,  they  mur  compel  the  infant  to  reimburse 
them,  under  Ky.  St  {  2060,  providing  that 
"contribution  shall  take  place  between  heirs 
and  distribntees  on  the  same  principles  as  be- 
tween co-obligors,"  and  they  are,  independent 
of  the  statute,  entitled  in  equity  to  be  subro- 
gated to  the  rights  of  the  creditors  whose  debts 
were  paid  with  the  money  they  furnished,  the 
Infant  8  share  of  the  estate  being  liound  tor 
those  debts. 

Appeal  from  circuit  court  Marlon  county. 

"Not  to  be  officially  reported." 

Action  by   8.  W.   Smith's  administrators 
■gainst  N.  A  Oatlin  and  others  to  enforce  a  | 
lien  cm  land.    Judgment  for  defendants,  and  j 
plaintiffs  appeal    Beveraed.  \ 

3.  P.  Thompson,  for  appellants.    John  Mc-  I 
Cbord,  for  appellees. 

PATNTBR,  a  J.    The  amount  sought  to  ; 
be  recovered  is  $199.60,  with  interest  and  to  ' 
pay  which  a  lien  Is  asserted  upon  a  cer-  I 
tain  parcel  of  land,  and  asked  to  be  enforced.  | 
It  is  insisted  that  the  court  has  no  Jurisdlc- 
Hoa  tit  the  claim,  because  the  amount  in  con- 
troversy is  less  than  $200,  exclusive  of  inter- 
est and  costs.    Some  cases  are  cited  which 
support  the  contention  of  counsel  for  appd- 
lees  that  the  fact  that  a  lien  is  asserted  on 

>  Raportad  by  Edward  W.  Hlnea,  Esq.,  of  the 
Frankfort  bar,  and  tonnu'lr  atata  reporter. 


land,  or  has  been  adjudged  against  It  will 
not  give  this  court  Jurisdiction,  where  the 
amount  sought  to  be  recovered  or  that  is  ad- 
Judged  is  leas  than  the  minimum  amount  of 
which  this  court  has  Jurisdiction.  The  (pin- 
ions relied  on  are  principally  by  the  superior 
court.  This  court  has  been  uniformly  hold- 
ing for  a  number  of  years  that  where  a  lien 
is  asserted  upon  land,  the  title  to  it  is 
brought  in  controversy,  and  the  court  has 
Jurisdiction,  regardless  of  the  amount  of  the 
claim  asserted  or  adjudged.  Whether  the 
court  was  In  error  in  so  holding  it  Is  too  late 
now  to  consider. 

This  court  has  no  Jurisdiction  of  the  ap- 
peal pipsecnted  against  Mrs.  N.  A.  Catlin, 
because  the  amount  claimed  la  lees  than 
1200.  It  is  not  her  land  against  which  the 
lien  is  asserted.  C.  P.  Gatlln  died  leaving  aa 
his  widow  the  appellee  Mrs.  N.  A  Oatlin, 
and  several  children.  Including  Myrtle,  who 
has  Intermarried  with  Howard  Fenick,  and 
who  are  appellees.  The  widow,  Mrs.  N.  A. 
Catlin,  and  A  B.  Smith  qualified  as  personal 
representatives  of  the  estate  of  O  P.  Oatlin, 
deceased.  The  personal  estate  was  insuffi- 
cient to  pay  the  debts  of  the  estate  and  ex- 
penses necessarily  incurred  in  its  settlement 
It  was  ascertained  that  the  liability  of  the 
estate,  beyond  the  personal  property  which 
the  heirs  would  be  compelled  to  pay,  was 
$1,310.46.  So  the  heirs  who  were  of  age  and 
the  widow  held  a  consultation,  and  conclud- 
ed that  in  order  to  save  a  sale  of  some  of  the 
real  estate  left  by  the  intestate  it  was  bet- 
ter tor  them  to  pay  the  balance,  which  the 
personal  estate  was  insufflcioit  to  pay. 
Myrtle  Catlin  at  that  time  was  under  14 
years  of  age,  but  her  mother,  Mrs.  N.  A.  Oat- 
lin, was  her  guardian;  so  all  the  adult  hetrs 
and  Myrtle's  guardian  entered  into  a  writing 
to  the  effect  as  stated.  Myrtle  had  no  per- 
sonal estate  or  money  to  meet  her  part  of 
the  liabiUty,  which  amounted  to  $218.41,  the 
ocact  amount  which  each  of  the  heirs,  other 
than  J.  D.  Catlin,  assumed  to  and  did  pay. 
N.  W.  and  A.  R.  Smith  married  daughters 
of  the  intestate.  The  widow,  Mrs.  N.  A  Oat- 
lin and  N.  W.  and  A.  R.  Smith  borrowed 
from  the  Marlon  National  Bank  $21&41  with 
which  to  pay  the  share  of  this  indebtedness 
for  which  Myrtle  was  liable  under  the  ar^ 
rangement  stated.  The  personal  estate  be- 
ing insufficient  to  meet  the  obligations  of 
the  estate,  the  land  which  descended  to  the 
heirs  could  have  been  subjected  to  their  pay- 
ment Part  of  this  $218.41  has  been  paid, 
leaving  the  amount  due  the  bank  $199.50. 
N.  W.  Smith,  being  obligated  on  the  note  to 
the  bank,  took  up  the  note  which  had  been 
executed  by  the  widow,  himself,  and  A.  R. 
Smith,  and  in  lien  thereof  executed  his  own 
note  for  $196.60,  with  an  agreement  with  the 
bank  that  the  old  note  should  be  held  as 
collateral  security  for  the  balance  due  It  N. 
W.  Smith  having  died,  his  personal  represen- 
tative brought  this  action,  seeking  to  recovw 
for  the  benefit  of  the  bank  the  amount  due 
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It  and  asking  that  a  Hen  be  adjudged  upon 
the  parcel  ot  land  which  had  been  assigned 
to  Myrtle  Penlck  out  of  the  land  which  was 
left  by  her  father.  Several  hundred  dollars 
of  the  Indebtedness  for  which  the  estate  was 
liable  was  for  the  son  J.  D.  Catlin.  Th»e 
was  a  well-fomided  belief  that  the  estate 
would  lose  part  of  the  debt.  The  son  con- 
veyed to  the  other  heirs  his  interest  In  the 
land  left  by  his  father,  upon  the  condition 
that  the  estate  would  pay  about  9800  for 
which  the  estate  was  liable  for  him.  So  J. 
D.  Catlin'B  interest  in  the  land  in  the  parti- 
tion proceedings  was  assigned  to  the  other 
heirs.  The  appellee  Myrtle  Penlck  got  her 
ebare  of  It  The  court  below  dismissed  tlie 
petition,  thus  denying  that  the  estate  of  N. 
W.  Smith  or  the  bank  was  entitled  to  any 
relief,  although  the  debt  was  contracted  to 
sare  her  land  from  sale,  and  which  was  done 
with  the  assent  and  approral  of  her  guard- 
ian. M.  W.  and  A.  R.  Smith  having  married 
daughters  of  the  Intestate,  Oatltn,  they,  in 
effect,  contributed,  through  the  Marion  Na- 
tional Bank,  with  the  approval  of  the  widow 
of  C.  P.  CatllD,  and  mother  and  guardian  ot 
Myrtle,  $218.41  to  pay  the  indebtedness  with 
which  Myrtle's  interest  In  the  land  was 
charged.  If  Myrtle  escapes  liability  for  this 
$218.41,  then  she  wQl  get  her  share  of  her 
brother's  Interest  In  the  land  wlthont  hav- 
ing made  any  compensation  therefor,  and 
which  was  given  in  part  to  reimburse  the 
heirs  the  sums  which  the  estate  was  requir- 
ed to  pay  for  him. 

Section  2080,  Ky.  St,  reads  as  follows: 
"Oontribution  shall  take  place  between  heirs 
and  distributees  on  the  same  principles  as 
between  co«bligors."  As  we  have  said,  the 
husbands  of  two  of  the  heirs  contributed 
through  the  bank,  for  an  heir  and  distribu- 
tee^  the  amount  of  money  which  is  sought 
to  be  recovered.  It  is,  In  efCect,  by  their 
wives,  who  are  heirs.  The  suit  being  prose- 
cuted for  the  benefit  of  the  bank,  it  has 
whatever  rights  accrued  to  them,  which  is 
the  right  to  compel  Myrtle  Penick  to  reim- 
burse them  for  the  sum  which  they  raised, 
through  the  bank,  to  pay  an  Indebtedness  of 
the  estate  for  which  her  Interest  In  the  land 
was  liable.  We  think  it  a  fair  interpreta- 
tion of  the  statute  to  hold  that  the  right  of 
action  Is  recognized  by  it  Besides,  we 
think,  as  they  paid  a  debt  for  which  Myr- 
tle's land  was  bound,  with  the  consent  of  her 
guardian,  in  equity  they  are  substituted  to 
the  rights  of  the  creditors  whose  debts  were 
discharged  with  the  money  they  furnished. 
The  estate  was  compelled  to  pay  two  notes 
In  addition  to  the  ones  we  have  mentioned 
for  the  son  3.  D.  Catlin,  and  he  paid  N.  W. 
and  A.  R.  Smith  flfty-odd  dollars  for  the  pur- 
pose of  reimbursing  them  the  supposed  part 
which  would  be  coming  to  them  by  reason  of 
the  fact  that  the  estate  bad  paid  these  sums 
for  him.  The  son  seems  to  have  reimbursed 
all  the  heirs  the  sums  which  were  coming 
to  them  by  reason  of  the  facta  stated,  except 


Mrs.  Penlck,  and  he  says  he  is  ready  to  pay 
her  whenever  this  matter  is  settled.  If  be 
falls  to  pay  her,  then  she  is  entitled  to  one- 
sixth  of  the  fifty-odd  dollars  which  N.  W, 
and  A.  R.  Smith  received  from  him,  and  she 
sheald  hare  credit  an  this  claim  therefor. 
The  testimony  tends  to  show  that  N.  W. 
Smith  received  about  36  barrels  of  son. 
worth  $1.10  per  barrel,  which  belonged  to 
the  estate  of  a  P.  Catlin  for  which  he  has 
not  accounted.  Mrs.  Penick  is  entitled  to 
the  value  of  on»«izth  of  this  aa  a  <xedlt  on 
the  debt  in  soft. 

It  appears  that  Mrs.  Penick  has  attacked 
the  regularity  of  the  proceedings  to  parti- 
doB  the  land  left  by  her  father.  If  she  does 
not  succeed,  then  the  appellants  are  entitled 
to  a  lien  on  the  land  which  waa  assigned  to 
her  for  the  amoont  d«e  the  bank,  less  the 
credits  stated  above.  If  she  sneeeeds  In  set- 
ting aside  the  partition  proceedings,  then  the 
bank  is  entitled  to  a  lien  for  its  debt  upon 
her  undivided  interest  In  the  land.  The 
Judgment  is  reversed  for  proceedlnss  con- 
sistent with  this  o^mon. 


BOHANNON,   SbtTia,  v.  BANK  OF   SHEL- 

BYVILt.B.1 

8AMB  V.  FARMERS'  &  TBADBRS'  BANK. 

(Court  of  Appeals  of  Kentucky.     May  81, 

190U 

TAXATION— BTFBICT  OP  OVHRBtnUNO  FORMER 
DECISION— liIABILlTY  TO  TAXATION  WHILE 
DECISION  WAS  IN  FORCE. 

An  opinion  holding  that  banks  were  not 
sobject  to  county  taxation,  having  subsequent- 
ly been  overruled,  banks  may  now  be  required 
to  pay  comity  taxes  for  the  period  wiring 
which  that  oi^on  was  in  force,  as  it  merely 
suspended  the  collection  oC  such  taxes  until 
it  was  orerraled;  and  this  is  true  though  the 
banks,  ia  conformity  to  that  opinion,  paid  as 
state  taxcB  a.  lamer  axooont  than  was  due  on 
that  account,  as  the  state  auditor  might  have 
been  required  to  refund  the  excess,  the  time 
limited  for  making  application  therefor^  not 
having  expired  until  after  ttie  former  opinion 
IV  as  overruled. 

Appeal  from  circntt  coort,  Shdby  county. 

"Not  to  be  oflklaUy  reported." 

Proceedings  by  H.  F.  BohanaoD,  sheriff, 
against  the  Bank  o<  SbelbyTlUe  and  tlw 
Farmers'  &  Traders'  Banlc,  to  coerce  the> 
payment  of  taxes.  Judgment  f<^  defendaata, 
and  plaintiff  appeals.    Reversed. 

P.  J.  Beard  and  R.  L.  Pulllam,  for  appd 
lant    J.  C.  Beckham  &  Son,  for  appellees. 

PAYNTER,  C.  J.  The  purpose  of  tbeM 
proceedings  was  te  compel  the'  app^Iees  to 
pay  county  taxes  for  the  years  1896  and 
189(J.  Having  paid  state  tax  daring  those 
years  under  what  is  commonly  known  as  the 
"Hewitt  Law,"  and  while  the  bank-tax  opin- 
ion delivered  in  June,  181)6,  was  in  force, 
they  claim  they  should  not  be  competled  to 
pay  county  taxes  for  the  yean  stated.    The 

'  Reported    b7    Edward   W.    Hloee,    Esq.,   «(   tht 
Fnuikfort  bar,  and  tomuly  tUU  i<«pottH'. 
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bank-tax  opinion  of  1895  was  aremiled  in 
March,  1897.  During  the  time  the  first  opln- 
i(m  waa  in  force,  the  constitutlc»i  and  stat- 
ute provided  that  taxes  here  sought  to  be 
collected  should  be  paid  to  the  connty,  and 
all  the  opinion  did  was  to  have  the  effect 
of  suspeadint;  their  collection  until  it  was 
OTermled.  Almost  the  identical  question 
here  involved  was  decided  in  Louisville 
Bridge  Co.  V.  City  of  LouisviUe  (Ky.)  58  8. 
W.  598.  This  court,  hi  LouisviUe  Bridge 
Oo.  v.  City  of  Louisville,  81  Ky.  189,  held 
that  the  bridge  company  was  not  requir- 
ed to  pay  city  taxes.  That  opinion  was  over- 
ruled in  Henderson  Bridge  Co.  v.  City  of 
Henderson  (Ky.)  i!6  S.  W.  561.  Subsequent- 
ly the  city  sought  to  collect  taxes  for  certain. 
years,  which  it  claimed  had  accrued  pre- 
vious to  the  overruling  of  the  first  opinion, 
■and  this  court  held  that  it  was  compelled  to 
pay  them,  although  the  bridge  company 
pleaded  that  It  relied  upon  the  law  as  de- 
clared in  the  first  opinion,  and  made  contracts 
with  its  tenants  upon  the  faith  of  it,  and  that 
it  was  inequitable  and  unjust  to  subject  it 
to  the  demand  for  taxes  for  which  its  tea- 
-ants  were  liable  to  it,  and  which  would  have 
'  be^i  collected  but  for  its.  reliance  upon  the 
former  decision.  The  appellees  were  not  par- 
ties or  privies  to  the  first  bank-tax  case  re- 
ferred to.  Both  were  chartered  after  the  act 
-of  185(1,  and  neither  of  them  had  enjoyed  im- 
munity from  taxation,  which  the  legislature 
could  not  abrogate  or  change  at  any  tima 
So  the  rights  of  the  appellees  were  not  ad- 
judicated in  the  first  bank-tax  case  referred 
to,  and,  under  the  opinion  overmliog  it,  the 
constitution  and  statute  imposed  the  tax  here 
In  question.  The  supreme  court  of  the  Unit- 
ed States  expressed  the  same  view  in  the 
<9lnlon  in  the  case  of  Citizens'  Sav.  Bank 
V.  City  of  Owensboro,  19  Sup.  Ct  580,  43  U 
Eld.  840.  In  that  case  the  court  said:  "Un- 
^ubtedly.  In  the  Bank-Tax  Cases,  97  Ky. 
507,  9  S.  W.  396,  the  court  of  appeals  of 
Kentucky  decided  that  the  Hewitt  law  crest- 
ed an  irrevocable  contract,  and  that  the  gen- 
eral assembly  of  that  state  could  not  repeal, 
alter,  or  amend  it  without  impalriiig  the  ob- 
ligations of  the  contract,  despite  the  exist- 
ence of  the  act  of  185C,  and  despite  the  cir- 
cumstance  that  that  act  was  in  express 
terms  incorporated  in,  and  made  part  of,  the 
Hewitt  law.  But  the  reasoning  by  which  the 
court  reached  this  conclusion  is  directly  in 
conflict  with  the  settled  line  of  decisions  of 
this  court  just  referred  to,  and  the  case  has 
been  specifically  overruled  by  the  opinion 
announced  by  the  Kentucky  court  of  appeals 
In  the  cause  now  under  review.  It  is  not, 
«id  cannot  be,  asserted  that  the  Bank-Tax 
Cases  were  decided  before  the  contract  evi- 
denced by  the  Hewitt  law  was  accepted; 
heace  it  cannot  be  urged  that  sucb  decision 
entered  into  the  consideration  of  the  parties 
in  forming  the  contract  It  is  not  pretended 
tliat  tbe  bank  whose  rights  are  here  contest- 
ed was  titber  a  party  or  privy  to  tbe  Bank* 


Tax  Cases."  There  is  no  qnestioa  of  res 
Judicata  in  this  case.  Besides,  this  court;  in 
Henderson  Bridge  Co.  v.  City  of  Henderson, 
supra,  and  in  City  of  Newport  ▼.  Com.,  50 
S.  W.  845,  51  S.  W.  433,  decided  that  a  Judg- 
ment as  to  the  validity  of  taxes  for  one  year 
is  not  conclusive  of  the  question  as  to  their 
validity  on  the  same  property  for  another 
year.  The  hardship  which  the  appellees 
claim  exists  is  that  they  paid  the  state  more 
taxes  for  the  years  in  question  by  reason  of 
the  first  bank-tax  dedsltm  than  they  otherwise 
would  have  done.  The  fact  that  haidships 
may  work  by  reason  tliat  courts  overrule  pre- 
vious opinions  cannot  control  tbe  action  of 
the  court  In  such  matters,  nor  alter  the  force 
of  the  subsequent  opinion.  In  this  case 
there  was  no  necessity  of  any  hardship  re- 
sulting to  the  appellees,  because  the  senmd 
bank-tax  opinion  was  rendered  in  March, 
1897,  and,  had  they  sought  in  proper  time 
to  get  from  the  state  the  amount  which  they 
paid  in  excess  of  the  proper  amount,  they 
could  have  lecovered  It  Bank  v.  Stone  (Ky.) 
56  S>  W.  683.  There  is  a  statute  which  au- 
tborlzes  the  auditor  to  refund  money  paid 
into  the  treasury  for  taxes  when  no  such  tax- 
es were  in  fact  dua  The  application  must  be 
made  within  two  years  aftw  the  taxes  are 
paid.  Two  years  bad  not  elapsed  from  the 
time  the  taxes  were  paid  in  this  case  until 
this  court  overruled  its  first  bank-tax  opin- 
ion. £lven  U  it  could  have  recovered  the  ex- 
cessive aiBonnt  paid  to  the  state,  we  would 
not  hold  that  the  county  oonld  not  recover 
the  amonnt  which  was  imposed  upon  the  ap- 
pellees by  the  constitution  and  the  statute, 
the  collection  of  which  was  merely  suspended 
for  a  time  by  an  erroneous  opinion  of  this 
court  The  reasoning  of  the  court  in  Frank- 
lin Co.  Ct  V.  LouisviUe  ft  N.  R.  Co.,  84  Ky. 
50,  Is  not  Inconsistent  with  the  ctmclusiim 
we  have  reached  in  this  case.  The  Judg- 
ments are  reversed  foe  proceedings  ooBslst- 
ott  with  this  opinion. 


MULLINS  ▼.  CITY  OF  LANCASTER  et  al.i 

(Court  of  Appeals  of  Kentucky.     May  29, 

1901.) 

INTOXICATINQ    LIQUORS— VAUDITT    OF    CITY 
ORDINANCE  PROHIBITINO  SALE. 

1.  Local  laws  prohibiting  the  sale  of  liquor, 
which  were  in  force  at  the  time  the  constitu- 
tion was  adopted,  were  not  repealed  by  section 
61  of  that  instrument,  but  were  modified  by 
the  general  local  option  law  as  to  procedure, 
amount  of  liquor  permitted  t«  be  sold,  and  the 
penalty  for  selling. 

2.  Where  there  is  no  local  law  in  force  pro- 
hibiting tbe  sale  of  liquor  in  a  city,  and  the 
general  local  option  law  has  not  been  voted  into 
operation  therein,  the  general  law  (Ky.  St  i 
1304),  prescribing'  the  penalty  for  Belling  liquor 
without  a  license,  appQes,  and  therefore  an  or- 
dinance of  the  city,  whicli  prohibits  the  sale  of 
liquor  therein,  and  fixes  the  penalty  for  selling 
at  a  fine  which  is  not  less  uian  that  imposed 
by  the  general  law  foe  selling  without  license, 
is  valid. 

^  Reported  br  Xdwarl  W.  HInes,  Baq..  St  til* 
Frankfort  bar,  mod  fonnwrly  ttat*  r*p<irt«B. 
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Appeal  from  drcnlt  court,  Garrard  county. 

"Not  to  be  officially  reported." 

Action  by  Carey  MuUlns  against  the  city 
of  Lancaster  and  another  for  a  writ  of  pro- 
hibition. Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

R.  H.  Tomllson,  for  appellant  W.  I.  Wil- 
liams, for  appellees. 

PAYNTER,  0.  J.  From  the  arerments  of 
the  petition  It  appears:  That  the  appellant 
was  arrested  on  a  warrant  charging  him  with 
the  offense  of  selling  spirituous,  vinouSk  and 
malt  liquors  In  violation  of  an  ordinance  of 
the  city  of  Lancaster,  the  first  section  of 
which  reads  as  follows:  "It  shall  be  unlaw- 
ful to  sell  any  spirituous,  vinous  or  malt  liq- 
uors within  the  limits  of  this  city.  Any  per^ 
son  who  sells  any  such  liquor  within  the  lim- 
its of  this  city  shall,  upon  conviction,  be  fined 
the  sum  of  not  less  than  $25.00  or  more  than 
$100.00  for  each  offense.  The  provisions  of 
this  section  shall  not  apply  to  any  manufac- 
turer or  wholesale  dealer  who  In  good  faith 
and  In  the  usual  course  of  trade  sells  by  the 
wholesale,  nor  to  druggists  who  sell  for  med- 
ical purposes  and  upon  prescription  made  and 
signed  by  a  regular  practicing  physician." 
That  be  was  arraigned  In  the  police  court  of 
that  city  under  the  warrant,  whidi  court  in- 
tended to  proceed  with  the  trial  on  the  charge 
contained  in  the  warrant  It  is  Insisted  that 
the  ordinance  is  unconstitutional  and  void, 
and  the  reasons  averred  in  the  petition  are 
that  all  local  laws  hi  conflict  with  the  consti- 
tution, which  required  legislation  to  enforce 
them,  remained  In  force  no  longer  than  six 
years  after  its  adoption;  that  six  years  had 
elapsed  from  the  time  of  the  adoption  of  the 
constitution  until  the  ordinance  In  question 
was  enacted;  that  whatever  local  legislation 
that  may  have  been  in  force  before  the  adop- 
tion of  the  present  constitution  stands  repeal- 
ed; that  the  general  local  option  law  was 
passed  in  18&Ji;  that  the  city  of  Lancaster 
had  never  availed  itself  of  the  provisions  of 
that  law;  that  there  is  no  prohibitory  law 
in  the  city  of  Lancaster;  that  as  no  vote  had 
been  taken  since  the  adoption  of  the  local  op- 
tion law,  the  city  of  Lancaster  could  not  pass 
the  ordinance  In  question.  It  Is  further  av«- 
red  In  the  petition  that  the  ordinance  is  In 
conflict  with  sections  1304,  2557,  Ky.  St  A 
writ  was  prayed  to  be  issued  against  the 
Judge  of  the  police  court  of  the  city  of  Lan- 
caster prohibiting  him  from  proceeding  with 
the  trial  of  the  case. 

This  court  is  compelled  to  try  the  issue 
which  Is  presented  to  it  by  the  pleadings.  It 
may  be  observed  at  this  point  that  an  aver^ 
ment  in  the  petition  that  the  local  option  law 
has  never  been  put  in  force  in  the  city  of 
Lancaster  is  inconsistent  with  another  aver- 
ment in  the  petition  that  the  ordinance  is  in 
conflict  with  section  2C67,  Ky.  St,  which  is  a 
part  of  the  local  option  law.  The  local  option 
law  is  put  in  force  in  a  locality  by  a  will  of 


a  majority  of  the  legal  voters  who  live  there- 
in. When  they  express  that  will  In  the  man- 
ner provided  in  the  local  (^tlon  law,  then 
the  machinery  which  it  furnishes  is  put  in 
motion;  and  that  locality,  so  far  as  the  sale 
of  Intoxicating  beverages  is  concerned,  is  sub- 
ject to  its  controL  Until  this  is  done.  Its  pro- 
visions are  not  in  force,  except  when  there 
is  a  local  law  in  force,  then  it  is  to  the  extmt 
hereinafter  stated.  It  Is  urged  that  if  there 
was  any  local  law  regulating  the  sale  of  spirit- 
uous, vinous,  or  malt  liquors  in  the  city  of 
Lancaster  at  the  time  of  the  adoption  of 
the  present  constitution,  it  is  no  longer  in 
force,  as  It  stands  repealed  by  the  provisions 
of  the  present  constitution.  There  is  no  aver- 
ment that  such  a  law  was  in  force  in  the  city 
of  Lancaster,  and  the  failure  to  make  it  can 
hardly  be  said  to  raise  the  question  which  is 
attempted  to  be  raised  by  the  appellant  It 
may  be  observed,  however,  that  if  there  was 
a  local  law  In  force  at  the  time  of  the  adop- 
tion of  the  present  constitution,  which  pro- 
hibited the  sale  of  spirituous,  vinous,  or  malt 
liquors,  It  was  not  repealed  by  section  61  of 
the  constitution,  as  this  court  has  heretofore 
adjudged.  In  Thompson  v.  Com.,  45  8.  W. 
1039,  40  S.  W.  402,  696,  it  was  held  that  sec- 
tion 61  of  the  constitution  did  not  repeal  a 
local  act  prohibiting  the  sale  or  gift  of  spirit- 
uous, vinous,  or  malt  liquors,  but  that  all 
local  laws  upon  the  subject  were  modified  by 
the  provisions  ot  the  general  law  as  to  pro- 
cedure, amount  of  liquor  permitted  to  be  sold, 
and  penalty.  The  appellant  failing  to  aver 
that  the  legislature  had  enacted  a  local  law, 
or  that  the  voters  of  the  city  had  put  one  in 
force  at  an  election  held  for  that  purpose,  we 
must  conclude,  for  the  purpose  of  this  case, 
that  there  was  no  law  in  force  denouncing  a 
greater  penalty  for  the  sale  of  spirituous,  vi- 
nous, and  malt  liquors  in  Lancaster  than  is 
prescribed  by  the  ordinance.  It  would  appear 
that  section  1301,  Ky.  St  (if  the  facts  are  as 
made  to  appear  by  the  petition),  is  in  force  in 
the  city  of  Lancaster  In  so  far  as  flzlng  the 
IMsnalty  for  selling  spirituous,  vinous,  or  malt 
liquors  therein  without  a  license.  That  sec- 
tion reads  as  follows:  "Any  person  who  sliall, 
without  license  so  to  do,  sell  or  otherwise  dis- 
pose of  any  spirituous,  vinous,  or  malt  liquors 
shall,  tar  each  offense,  be  fined  not  less  than 
twenty  nor  more  than  one  hundred  dollars." 
Section  2557  Is  part  of  the  local  option  law 
of  the  state,  and,  when  that  law  has  been  put 
in  force,  the  penalty  Is  not  less  than  $100  nor 
more  than  $1^  for  selling  spirituous,  vinous, 
or  malt  liquors.  If  the  local  option  law  was 
In  force  in  the  city  of  Lancaster,  then  the  city 
council  could  not  enact  an  ordinance  fixing  a 
less  penalty  for  the  violation  of  its  provisions 
than  was  denounced  thereby,  because  section 
IfS  of  the  constitution  provides:  "No  mu* 
uicipal  ordinance  shall  fix  a  penalty  for  a  vio* 
latlon  thereof  at  less  than  that  imposed  by 
statute  for  the  same  offense.  A  conviction  or 
acquittal  under  either  shall  constitute  a  bar 
to  another  prosecution  for  the  same  off^ise." 
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Ib  the  absence  of  the  local  act,  or  the  pattloe 
in  force  the  local  option  law,  in  the  city  of 
Lancaster,  section  1304  fixes  the  statutory 
penalty  for  selling  spiiitnons,  rinous,  and  malt 
liquors  without  a  license  so  to  do,  which  pen- 
alty is  mot  less'  than  $20  nor  more  than  $100. 
As  the  penalty  denounced  by  the  ordinance  is 
not  less  than  that  fixed  by  the  general  law,  to 
wit,  section  1304,  It  is  not  in  violation  of  sec- 
tion 168  of  the  constitution.  It  would  follow 
that  the  police  judge  was  not  proceeding 
without  his  Jurisdiction;  therefore  the  court 
properly  refused  to  issue  a  writ  of  prohibi- 
tion. 

We  want  it  distinctly  imderstood  that  this 
opinion  is  based  upon  the  averments  of  the 
petition,  not  upon  what  may  be  the  real  facts 
with  reference  to  the  laws  which  are  in  force 
In  the  city  of  Lancaster  in  regard  to  the  sale 
of  spirituous,  vinous,  or  malt  liquors,  etc. 
This  announcement  is  made  that  the  court 
below  may  fully  understand  that  we  do  ntft 
decide  what  laws  are  actually  in  force  In  the 
dty  of  Lancaster  with  reference  to  the  sale 
of  liquors.  The  court  proceeds  upon  the  idea 
that  there  was  no  local  law  in  force  in  the 
city  of  Lancaster  at  the  time  of  the  adoption 
of  the  present  constitution  and  at  the  time 
of  the  adoption  of  the  ordinance  in  question, 
because  the  appellant  failed  to  aver  that  there 
was  SDCh  a  law.  The  court  also  proceeds  up- 
on the  Idea  that  the  local  option  law  was  not 
In  force  In  that  city,  because  It  is  averred  in 
the  petition  that  Its  provisions  have  never 
been  put  In  force  therein.  The  Judgment  la 
affirmed. 


FAYETTE  COUNTY  v.  BOARD  OP  EDUOA- 

TION  OP  CITY  OP  LEXlNGTON.i 

(Court  of  Appeals  of  Keotucky.    May  28, 

1001.) 

BLBCTTIONS— UABIUTt  OP  COUNTY  FOR  HX- 
P13N8E  OF  MUNICIPAL  ELECTION. 
ITnder  Ky.  St  i  1540,  providing  that  "the 
cost  of  all  elections  held  in  any  county  shall 
be  allowed  by  the  fiscal  court  of  such  county, 
and  paid  by  the  county  treasurer,  except  as 
otherwise  provided  by  law,"  and  Id.  {  1452, 
providiUK  that  "the  printing  and  delivery  of  the 
ballots  and  cards  of  instruction  to  voters  bere- 
laafter  described  shall,  in  municipal  elections, 
be  paid  for  by  the  several  cities  respectively," 
the  county  is  liable  for  the  expenses  of  munici- 
pal elections,  including  the  expenses  of  regis- 
trationi  except  the  cost  of  printing  and  deliver- 
ing ballots  and  cards  of  instruction  to  voters. 

Appeal  from  circuit  court,  Payette  county. 

"Not  to  be  officially  reported." 

Agreed  case  between  the  board  of  educa- 
tion of  the  city  of  Lexington  and  Payette 
eounty  to  determine  whether  the  city  or  the 
county  Is  liable  for  the  expenses  of  a  cer- 
tain election.  Judgment  for  the  board  of  ed- 
ucation, and  Payette  county  appeals.  Af- 
firmed. 

W.  P.  Kimball,  for  appelhmt  W.  Rogers 
Clay,  for  appellee. 


*  Reportad    b7    Edward    W.    Hlnea,    Esq., 
VranUort  bar,  uid  formerly  itat*  reporter. 


at  ttM 


PAYNTER,  O.  J.  The  question  Involved 
is  whether  the  board  of  education  of  the  city 
of  Lexington  or  Payette  county  should  bear 
the  expense  of  the  registration  and  election 
held  for  the  purpose  of  selecting  a  board  of 
education.  It  is  not  for  this  court  to  con- 
sider the  question  aa  to  whether  the  county 
or  city  of  Lexington  should  have  been  re- 
quired by  the  legislature  to  bear  this  ex- 
pense. It  was  within  the  power  of  the  leg- 
islature to  provide  for  the  payment  of  the 
expense  and  to  place  the  burden  of  it  where 
it  deemed  proper.  Section  1540,  Ky.  St, 
reads  as  follows:  "The  cost  of  all  elections 
held  in  any  connty  shall  be  allowed  by  the 
fiscal  court  of  such  county,  and  paid  by  the 
county  treasurer,  except  aa  otherwise  pro- 
vided by  law."  Section  1452,  Ky.  St,  reads 
as  foilows:  "The  printing  and  delivery  of 
the  ballots  and  cards  of  instruction  to  vot- 
ers hereinafter  described  shall,  in  municipal 
elections,  be  paid  for  by  the  several  cities 
respectively;  and  in  all  other  elections  the 
printing  of  the  ballots  and  cards  of  ^istruc- 
tlon  for  the  voters  in  each  county,  and  the 
deliver]^  of  them  to  the  several  voting  pre- 
cincts, shall  be  paid  for  by  the  several  coun- 
ties i-espectively."  If  there  is  any  other 
statute  relating  to  the  subject  under  con- 
sideration, we  are  not  aware  of  it  Section 
1540  provides  that  the  fiscal  court  shall  al- 
low the  costs  of  all  elections  held  In  any 
county,  except  as  otherwise  provided  by  law. 
Section  1452  provides  that  cities  shall  pay 
for  the  printing  and  delivery  of  the  ballots 
and  cards  of  Instruction  used  In  municipal 
elections.  Instead  of  making  the  cities  pay 
the  entire  cost  of  such  elections,  the  pay- 
ment of  only  specified  costs  are  required  to 
be  paid  by  them.  So,  construing  the  sections 
together,  we  conclude  that  the  costs  otherwise 
provided  by  law  Is  only  the  printing  and  de- 
livery of  ballots  and  cards  of  instruction  in 
municipal  elections;  therefore  the  expense 
of  registration  and  elections  held  for  the 
purpose  of  selecting  members  of  the  board 
of  education  must  be  paid  by  Fayette  county. 
As  the  court  below  reached  this  conclusion, 
the  Judgment  is  affirmed. 


LASSITER'S  ADM'R  et  al.  y.  LASSITER'S 
EX'R.i 

(Court  of  Appeals  of  Kentucky.     May  29, 
1901.) 

DBBD8— MENTAL  CAPACITT  OP  aRAMTOR. 

In  the  absence  of  undue  inflaence,  a  deed 
will  not  be  set  aside  for  want  of  mental  ca- 
pacity on  the  part  of  the  grantor  unless  it  ap- 
pears that  he  was  laboring  under  such  a  degree 
of  mental  infirmity  as  rendered  him  incapable 
of  understanding  and  protecting  his  owb  inter- 
ests. 


ty. 


Appeal  from  circuit  court,  Calloway  conn- 
"Not  to  be  officially  reported." 


'Reported   by   Edward    W.   Hlnea,    Eaq., 
Vranktort  bar,  and  (onnerly  itate  reporter 
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Action  by  Stephen  Wrather,  administrator 
of  Shadeiic  Lassiter,  and  others,  against 
Elixla  Lasslter'g  executor,  to  cancel  certain 
deeds,  and  for  ceitaln  other  relief.  Jadg- 
ment  for  defendant,  and  plaintiffs  appeaL 
Affirmed. 

Robertson  &  Thomas,  for  appellants.  T. 
li.  Bdelen,  Thos.  P.  Cook,  and  T.  a  Linn,  Jr., 
for  appellee. 

BURNAM,  J.  Shaderlc  Lassiter  died  In- 
testate on  the  3d  day  of  October,  1896.  His 
wife  and  six  surviving  children  were  his 
only  heirs  at  law.  On  the  15th  day  of  No- 
vember, 1888,  he  conveyed  to  his  son-in-law 
John  B.  Dalton  80  acres  of  land  for  the  ex- 
pressed consideration  of  $1,000,  which  Dal- 
ton In  a  short  time  thereafter  conveyed  to 
his  wife,  Matilda  Dalton,  who  was  the  youn- 
gest daughter  of  the  grantor.  In  March, 
18d2,  decedent  conveyed  to  John  E.  Dalton  40 
acres  of  land  for  the  expressed  consideration 
of  $450,  and  on  the  same  day  conveyed  to  his 
son  W.  E.  D.  Lassiter  40  acres  In  consider- 
ation of  $850.  On  the  22d  of  Octol>er,  1806, 
the  other  children  Instituted  this  «ult  for  a 
settiement  of  the  estate,  and  to  set  aside 
these  rarlons  deeds,  upon  the  ground  that 
Shaderlc  Lassiter  was  at  the  time  of  their 
execution  mentally  incapable  of  contracting, 
and  that  they  were  procured  by  fraud  and 
undue  influence  on  the  part  of  the  grantees. 
The  defendants  answered,  denying  all  the 
allegations  of  the  petition,  both  as  to  the 
sufficiency  of  the  consideration,  the  incapac- 
ity of  decedent,  and  the  alleged  fraud  on 
their  part;  and  the  case  having  been  heard 
on  the  petition,  answer,  reply,  rejoinder,  and 
proofs,  the  circuit  court  dismissed  the  bill 
In  so  far  as  It  sought  to  vacate  the  convey- 
ances. 

The  evidence  is  quite  voluminous,  consist- 
ing of  more  than  1,000  pages  of  record,  and 
we  cannot  undertake  to  discuss  it  In  detail. 
It  is  sufficient  to  say  that  a  careful  exam- 
ination of  it  has  satisfied  us  that  the  trial 
court  did  not  err  in  the  Judgment  appealed 
from.  There  is  no  proof  whatever  that  any- 
thing was  ever  said  or  done  by  either  of  the 
grantees  for  the  purpose  of  Influencing  the 
decedent  to  execute  the  conveyances.  On  the 
contrary.  It  appears  that  in  1884  he  divided 
a  large  part  of  bis  landed  estate  among  his 
children,  all  of  whom  were  grown  and  had 
families  of  their  own,  and  lived  separate  and 
apart  from  his,  and  that  from  this  time  un- 
til 1888  the  old  man  and  his  wife  lived  alone 
at  the  home  place,  when  they  went  to  the 
home  of  John  B.  Dalton,  who  had  married 
their  youngest  child,  and  proposed  to  him  to 
sell  him  the  80  acres  in  qaeeUon,  upon  which 
the  mansion  house  was  situated,  in  consid- 
eration of  $1,000.  This  proposition  was  ac- 
companied with  the  further  condition  thnt 
he  and  his  wife  should  move  to  the  home 
place,  and  that  Lassiter  and  his  wife  should 
reside  with  them.  The  land  at  this  time 
was  very  much  run  down,  almost  worthless, 


and  the  house  and  fences  greatiy  dilapidat- 
ed. Daltbn  was  compelled  to  malce  consid- 
erable additions  to  the  house,  in  order  to 
make  it  fit  for  habitation  for  his  family  and 
for  them ;  and  they  continued  to  reside  with 
them  happily  and  wltfaont'  complaint  from 
any  one  until  the  death  of  the  old  man. 
about  eight  years  afterwards.  The  evidence 
as  to  the  value  of  each  of  the'  tracts  of  land 
is  extremely  conflicting.  In  fact,  there  is 
scfircely  a  fact  testified  to  by  any  witness 
which  has  not  been  contradicted  by  another. 
And  so  far  as  appellant's  case  depends  upon 
the  mental  Incapacity  of  Shaderlc  Lassiter 
to  have  made  the  contracts  which  were  the 
consideration  tor  the  deeds,  and  alleged 
fraud  in  their  procurement.  It  Is  altogether 
unsustained  by  the  weight  of  the  evidence. 
All  of  the  children  of  decedent  who  discredit 
their  father's  mental  capacity  had  accepted 
deeds  of  real  estate  from  him  long  after  the 
time  when  they  assert  that  his  mind  began 
to  fall.  It  appears  that  the  old  man  had  not 
enjoyed  good  health  for  many  years,  but  it 
is  not  disputed  that  he  continued  to  transact 
all  of  his  ordinary  business,  and  that  he  wa» 
quite  shrewd  in  all  business  transactions, 
and  had  always  increased  his  estate,  and 
invested  his  sundus  in  lands  at  a  low  price. 
No  better  evidence  of  liis  frugality  and  pru- 
dence conld  be  found  than  the  trade  he  made 
with  the  defendaut  Dalton  to  board  himself 
and  his  wife  at  the  pittance  of  $10  a  month, 
besides  fnrnisliing  them  with  a  room  and  fuel. 
The  mere  circumstance  that  the  intellectual 
powers  of  decedent  had  been  somewhat  Im- 
paired by  age  and  disease  is  not  sufficient  to 
justify  a  court  in  setting  aside  the  deeds  in 
question  on  that  ground  alone.  To  authorize 
such  a  decree,  in  the  absence  of  undue  in- 
fluence, it  must  be  shown  that  decedent  was 
laboring  under  such  a  degree  of  mental  Infirm- 
ity as  rendered  bhn  Incapable  of  understand- 
ing and  protecting  his.' own  interests.  See 
Story,  Eq.  Jur.  $  235.  Tested  by  this  rule, 
the  conveyances  must  stand.  Judgment  Af- 
firmed. 


HINDMAN  et  al.  v.  LEWMAX  et  al.t 

(Court  of  Appeals  of  Kentuclcy.     May. 29, 

1901.) 

ASSIGNMENTS  FOR  CREDITOBS— LIABTLITT  OR 
ASSIGNEE'S  SURETIES— CONCLUSIVENESS  OF 
JUDGMENT  AGAINST  ASSIGNEE— MOTION. 

1.  The  sureties  of  an  assignee  were  bound 
by  a  judgment  fixing  the  amount  for  which 
the  assiRiiee  was  liable,  tliough  they  were  not 
parties  to  the  action  la  which  the  judgment 
was  rendered. 

2.  In  an  action  to  which  the  sureties  of  an 
assignee  were  parties,  notice  aad  motion  were 
sniBcient  to  authorize  a  persooal  judgment 
against  them  for  the  unpaid  balance  of  a  judg- 
ment against  the  assignee. 

"Not  to  be  officially  reported." 

On  rehearing.    Denied. 

For  former  report,  see  61  S.  W.  470. 


I  Beported    by    Bdvard    W.    Hlnes,    K*q.,    •(   the 
Frankfort  bar,  and  fonuerlr  itata  reporter. 
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r AYNTEB,  C.  J.  Except  for  tbe  fact  that 
tli«  court  held  tbe  same  view  tbat  It  now  bas 
as  to  the  effect  of  the  Judgment  as  to  tbe 
$4,000  item,  it  would  have  reversed  the 
Judgment  in  the  appeals  of  the  Courier-Joor- 
oal  Job-Printing  Company  and  otbera,  in- 
stead of  affirming  It.  Mo«t  of  the  opinion 
of  tbe  court  was  written  to  show  that  Grubbs 
&  Morancy  were  entitled  to  tbe  $4,000.  and 
not  Sullivan's  estate  and  bis  sureties  on  bis 
bond  as  assignee.  The  reason  why  the  peti- 
tion for  a  rehearing  hied  by  Hr.  Thum  was 
not  granted  as  to  tbe  item  in  question  is 
because  we  did  not  agree  with  him  as  to 
Uie  condition  and  effect  of  tbe  Judgment  of 
the  court  Itelow.  Tbe  foregoing  conclusions 
are  fairly  drawn  from  the  opinion  delivered 
by  tbe  court  on  former  appeals.  Besides, 
the  writer  of  this  response  has  a  personal 
knowledge  that  the  court  held  the  views 
above  stated.  Tbe  action  bi  which  tbe  Judg- 
ment was  rendered  was,  in  part,  for  tbe  pur- 
pose of  ascertaining  the  amount  of  defalca- 
tion of  Sullivan,  assignee,  and  for  which  tbe 
appellees  were  liable.  Whether  the  sureties 
were  parties  to  the  action  or  not,  they  are 
bonnd  by  the  Judgment  of  the  court  in  fixing 
the  amount  of  the  liability  of  tbe  assignee. 
Surety  Co.  t.  Arterbum  (Ky.)  62  8.  W.  862, 
and  cases  therein  cited.  Tbe  appellees  were 
made  parties  to  the  action,  and  were  parties 
to  it  when  the  motion  was  made  for  Judg- 
ment against  them  for  tbe  balance  of  the  lia- 
bility fixed  by  tbe  Judgment  which  they  bad 
failed  to  pay.  In  our  opinion,  notice  and 
motion  was  all  that  was  necessary  to  take 
a  personal  Judgment  against  them  In  tbe 
action  to  which  they  were  parties.  The  petl- 
ti<H>  for  rehearing  was  passed  upon  by  a 
Judge  who  did  not  write  the  opinion. 


BUSCH  v.  BAPP  et  al.i 

(Court  of  Appeals  of  Kentucky.     Jnne  5, 

1001.) 

BXKCtJTORS— PROVISION    OF    WILL    DISPENS- 
ING WITH  BOND— POWER  OP  BXEC- 
OTOR  TO  SELL  LAND. 

1.  A  provlsioD  of  a  will  that  the  executor 
may  act  without  execnting  a  bond  Is  at  all 
times  subject  to  the  review  of  the  conrts. 

2.  A  testator  devised  all  his  estate  to  his 
wife  daring  life  or  widowhood,  providing  that 
after  her  death,  or  If  she  should  marry  again, 
his  estute  should  be  equally  divided  among  his 
children.  He  then  provided,  "My  executor 
or  executrix  shall  have  power  and  authority  to 
sell  and  mortgage  all  or  any  part  of  my  es- 
tate, and  make  conveyances  thereof,"  and  by 
a  subsequent  clause  appointed  his  wife  ex- 
ecutrix, without  bond.  Held,  that  the  power  of 
sale  was  a  personal  trust  to  the  widow,  to  be 
exercised  by  her  in  her  capacity  as  executrix, 
and  is  not  limited  to  a  power  of  sole  for  pur- 
poses of  admlnlstratloa. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, law  and  equity  division. 

"Not  to  be  officially  reported." 

Action  by  Louisa  Busch  against  W.  E. 
Rapp  and  others  to  enforce  srcdflc  perform- 

'  lUported  by  Edward  W.  Rlnet,  Esq.,  e(  tlia 
frsnkfort  bar,  and  formerly  state  reporter. 


ance  of  a  contract  for  the  aale  of  real  estate. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Reversed. 

H.  H.  Oocke  and  J.  W.  S.  Clements,  for  xp- 
pellant  Kohn,  Baird  &  Spindle,  for  appel- 
lees. 

DU  BELIiE,  J.  George  Busch  died  in  1886, 
leaving  a  will,  dated  a  few  weeks  previous, 
making  his  wife,  appellant  here,  executrix. 
Acting  imder  a  power  given  by  the  fourth 
clause  of  ttie  will,  she  made  a  contract  of 
sale  to  appellee  Rapp  of  a  house  and  lot  In 
Louisville.  A  conveyance  being  tendered  to 
Rapp  and  declined  by  him,  this  salt  was 
brought  by  the  executrix  for  specific  perform- 
ance of  tlie  contract  Tbe  sole  question  is  as 
to  the  sufficiency  of  the  power  of  sale  given 
by  the  will.  The  trial  court  held  it  to  be  In- 
sofficient  By  the  will,  Busch  gave  aU  hii 
estate  to  his  wife  during  life  or  widowhood, 
providing  that,  if  she  should  marry  again, 
she  should  take  only  what  tbe  law  would 
have  allowed  lier  If  he  had  died  Intestate. 
It  also  provided  that  after  the  death  of  his 
wife,  or  if  she  should  marry  again,  his  es- 
tate should  be'  equally  divided  among  his- 
children.  Item  4  provides:  "My  executor  or 
executrix  shall  have  power  and  authority  to 
sell  and  mortgage  all  or  any  pert  of  my  es- 
tate, and  make  conveyances  thereof."  By 
items  K  and  6  he  appointed  bis  wife  execu- 
trix, without  bond  or  inventory,  and  guard- 
ian of  the  estate  of  bis  children,  without 
bond.  He  left  seven  diildren,  five  of  whom 
are  infants,  four  houses  and  lots,  about  1800 
In  money,  tjxi  no  debts  except  one  of  $21. 
His  funeral  expenses  were  paid  by  a  society 
of  wlilch  he  was  a  member.  The  entire  costs 
of  administration  of  tbe  estate  were  $4.G0. 
The  family  reside  in  one  of  the  houses,  and 
the  other  three  rent  for  about  $40  each  per 
month. 

It  is  contended  on  behalf  of  appellee  that 
the  power  given  by  the  fourth  clause  was 
given  to  appellant  as  executrix,  and  not  in 
her  individual  capacity,  and  was  limited  to  a 
power  of  sole  and  mortgage  for  purposes  of 
administration,— that  is,  for  paying  his  in- 
debtedness, funeral  expenses,  and  the  costs  of 
settlement,— and  that  these  matters  having 
been  accomplished  without  any  necessity  for 
a  sale  of  any  of  the  realty,  tbe  power  ceased. 
In  support  of  this  contention  some  stress  is 
laid  upon  the  fact  that  the  words  "executor 
or  executrix"  are  used  in  the  clause,  as  In- 
dicatbig  that  the  testator  contemplated  some 
other  person  than  his  wife  exercising  the 
power,  and  therefore  that  the  power  was  not 
given  to  her  as  the  result  of  personal  con- 
fidence reposed  by  him  In  his  wife,  but  merely 
as  a  means  whereby  the  executor  or  execu- 
trix of  the  estate  might  be  enabled  to  carry 
out  the  provisions  of  tbe  will,  by  paying 
debts,  funeral  expenses,  and  costs  of  admin- 
istration. To  this  argument  we  cannot  at- 
tach much  weight,  aa  the  words  teem  to  be 
used   synonymously,   and   "executor"    woultl 
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not  be  the  propo:  description  If  another  than 
bis  wife  Bbould  come  to  administer  tbe  es- 
tate. 

Some  argument  also  is  devoted  to  the  prop- 
oaiUon  that.  If  this  power  Is  upbeld,  as  tbe 
executrix  la  not  required  by  the  will  to  glre 
bond,  there  Is  no  protection  for  the  Infants, 
and  no  guaranty  that  they  will  ever  receire 
any  part  of  their  father's  estate.  Tbe  matter 
of  bond,  however.  Is  one  upon  which  the  tes- 
tator exercised  his  discretion;  and  as  the 
question  for  this  court's  decision  Is  to  deter- 
mine the  intention  of  the  testator,  and  not 
the  wisdom  of  such  intention,  this  exercise 
of  discretion  might,  with  equal  Justice,  be  re- 
lied on  as  indicative  of  tbe  existence  of  per- 
sonal trust  and  confidence  in  tbe  widow,  so 
long  as  she  should  remain  unmarried.  More- 
over, the  provision  as  to  bond  is  at  all  times 
subject  to  tbe  review  of  tbe  courts.  In  the 
case  of  Doboney  v.  Taylor,  70  Ky.  121,  there 
was  a  devise  to  the  wife  for  life,  with  a  pro- 
vision that  after  her  death  tbe  estate  given 
to  bet  for  life  which  might  remain  should  be 
sold,  and  tbe  proceeds  divided.  The  execu- 
tors named  were  given  the  power  to  sell  and 
convey  a  good  title  to  any  part  of  the  estate, 
with  some  qualiflcations  not  necessary  to  be 
here  stated.  The  executors  named  declined 
to  qualify,  and  ttie  wife  qualified  as  admin- 
istratrix with  the  will  annexed,  and  attempt- 
ed to  sell  some  of  tbe  proper^.  This  court 
held,  on  tbe  authority  of  Sngd.  Powers,  p. 
384,  that,  as  the  power  did  not  become  ef- 
fectual until  after  the  wife's  death,  she  could 
not  exercise  it  hi  her  lifetime.  In  Bartels  v. 
FroebUch's  Ex'x  (Ky.)  16  S.  W.  368,  the  estate 
was  given  to  tbe  wife  for  life,  with  powtfr  to 
sell  tbe  real  estate  if  she  saw  proper;  and 
after  ber  death  the  will  provided  for  a  spe- 
dflc  legacy  to  the  testator's  daughter,  and  for 
a  division  of  the  remainder  of  the  property. 
In  that  case  the  wife  remarried,  and  after  ber 
second  marriage  undertook  to  sell  tbe  prop- 
erty. It  was  held  that,  though  the  power 
was  given  in  terms  to  tbe  wife,  it  was  intend- 
ed to  be  exercised  by  ber  only  in  virtue  of 
ber  office  as  executrix,  and,  as  her  remarriage 
avoided  tbe  trust  by  virtue  of  the  statute,  tbe 
court  should  have  interfered  for  the  preserva- 
tion of  the  property  to  pay  tbe  spedSc  leg- 
acy. There  Is  no  intimation  in  this  case  that 
tbe  widow  lost  ber  power  of  sale  by  virtue 
of  tbe  condition  of  tbe  estate,  but  only  for 
the  reason  that  she  bad  ceased  to  be  execu- 
trix by  ber  remarriage.  In  the  case  of 
Sweeney  v,  Warren,  127  N.  Y.  431,  28  X.  B. 
413,  a  power  of  sale  given  to  the  executors 
was  held  to  have  been  given  for  a  specific 
purpose,  and,  that  purpose  having  failed  or 
been  accomplished  without  a  conversion,  tbe 
power  was  extinguished,  and,  further,  that 
tbe  power  was  granted  to  the  executors  iff 
virtue  of  their  office,  and  not  to  them  as  in- 
dividuals. In  that  case  there  was  also  a 
question  under  the  New  York  statute.  We 
are  of  opinion  that  none  of  tbe  cases  cited 
.comes  up  to  the  decision  of  the  question  here 


presented.  In  the  case  at  bar  the  widow 
was  given  an  estate  during  life  or  widow- 
hood in  tbe  property  in  controversy,  was 
made  executrix  of  tbe  will  and  guardian  of 
tbe  remainder-mai,  and,  as  executrix,  was 
griven  a  power  of  sale  in  general  terms,  with- 
out any  restriction.  Tbe  majority  of  the 
court  are  of  opinion  that  this  power  was  a 
personal  trust  to  tbe  widow,  to  be  exercised 
by  ber  in  her  capacity  as  executrix.  It  may 
well  be  that.  If  ber  office  should  be  vacated 
by  a  remarriage,  the  power  would  cease. 
That  question  is  not  here.  But  until  such 
remarriage  tbe  court  is  of  opinion  that  tbe 
power  remains  and  Is  nnrestricted.  Such  a 
power  cannot  be  limited  by  a  mere  genoral 
provision  for  tbe  payment  of  debts  which 
did  not  exist  either  at  the  date  of  tbe  will  or 
of  tbe  death.  This  conclusion  is  supported 
by  the  cases  of  Ftnk  v.  Lelsman  (Ky.)  38 
S.  W.  6;  Morse  v.  Cross,  17  B.  Mon.  741; 
Coleman  v.  McKlnney,  8  J.  J.  Marsh.  251.  In 
the  last  case  mentioned  tbe  power  to  execu- 
tors was  "to  sell  land  for  tbe  payment  of 
debts  If  peraonal  estate  be  insufficient^';  and 
It  was  held,  In  an  opinion  by  Chief  Justice 
Robertson,  that,  as  tbe  executor  had  author- 
ity to  sell,  tbe  sale  could  not  be  invalidated, 
though  he  abused  bis  authority  by  selling 
when  It  was  not  necessary.  In  Williams  t. 
Williams,  1  Duv.  222,  a  power  was  given  to 
tbe  executors  to  sell  land,  to  be  exercised 
only  with  tbe  consent  of  the  surviving  wife. 
In  a  subsequent  clause  the  testator  appoint- 
ed his  wife  executrix.  It  was  held  that  the 
power  was  rested  in  b«r  alone,  "and  she 
alone  may  sell,  without  tbe  advice  or  co-oper- 
ation of  any  other  person."  In  the  case  of 
Jones  V.  Breed's  Ex'x  (Ky.)  13  S.  W.  366, 
the  power  of  sale  and  reinvestment  was  to 
tbe  executor  and  executrix,  or  tbe  survivor. 
Thirty  years  after  the  probate  tbe  surviv- 
ing executrix,  who  was  the  widow,  sold 
the  property,  and  the  title  was  objected  to 
upon  the  ground  that  the  powers  of  tbe  ex- 
ecutrix were  exhausted;  but  this  court.  In  an 
opinion  by  Judge  Pryor,  held  that  the  lapse 
of  time  did  not  diminish  tbe  power  of  tbe 
trustee.  See,  also.  White  v.  Guthrie  (Ky.) 
8  S.  W.  274.  For  the  reasons  given,  tbe 
Judgment  Is  reversed,  with  directions  to  ea- 
ter a  Judgment  for  appelant 


CAMPBELL  T.  DOTSON.t 

(Court  of  Appeals  of  Kentucky.    May  31, 

1901.) 

PUBLIC  OPPICERS— HOLDING  OVSR— FAILITRB 
OF  SUCCESSOR  TO  QUALIFY— VACANCY  IN 
OFFICE  OF  JUSTICE  OF  THE  PEXCSi. 

Under  Const  {  99,  providing  that  justices 
of  the  peace  elected  In  November,  1884,  should 
"continne  in  office  three  years,  and  until  the 
election  and  qualification  of  their  successors," 
and  that  there  should  be  an  election  of  Justices 
of  the  peace  in   1897  and   every  foor  years 

>  Reported   bj   Bdward   W.    Htne*„   Esq..    of   the 
Frankfort  bar,  and  (ormerlf  lUit*  reporter. 
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thereafter,  one  who  was  elected  to  that  office  in 
November,  1897,  baying  failed  to  Qualify,  hia 
predecessor,  elected  in  November,  1884,  waa  not 
entitled  to  hold  over,  but  there  was  a  vacauey 
in  the  office,  to  be  filled  by  appointment  uutil 
the  next  general  election,  in  November,  1898,  aa 
prescribed  by  Oouet.  §  152,  which  provides  for 
hlling  vacancies  in  all  elective  offices. 
Paynter,  C.  J.,  and  O'Uear,  J.,  dissenting. 

Appeal  from  circuit  court,  Pllce  county. 

"To  b«  officially  reported." 

Action  by  A.  W.  Campbell  against  J.  L. 
Dotson  to  recover  the  office  of  justice  of  the 
peace.  Judgment  tor  defendant,  and  plain- 
tiff appeals.    Affirmed. 

J.  H.  Roberaon,  for  appellant. 

HOBSON,  J.  At  tbe  November  election, 
1804,  appellant,  A.  W.  Campbell,  was  elect- 
ed a  Justice  of  tbe  peace  for  magisterial  dis- 
trict No.  6  of  Pike  county,  and  entered  upon 
the  discharge  of  the  duties  of  the  office.  At 
the  November  election,  1807,  J.  J.  Wolford 
was  elected  Justice  of  the  peace  In  the  dis- 
trict to  succeed  appellant,  but  failed  to 
qualify  as  provided  by  law.  After  Wolford 
failed  to  qualify,  the  county  Judge  entered 
an  order  declaring  a  vacancy  to  exist  in  the 
office  of  Justice  of  the  peace  for  the  district, 
and  appellee,  J.  L.  Dotson,  was  regularly 
appointed  to  fill  the  vacancy.  Appellant  in- 
sists there  was  no  vacancy  to  be  filled,  and 
that  he  was  still  the  rightful  officer,  under 
section  90  of  the  constitution:  "There  shall 
be  elected  in  eighteen  hundred  and  ninety- 
four  in  each  county  a  Judge  of  the  county 
court,  a  county  court  clerk,  a  county  attor- 
ney, sheriff,  Jailer,  coroner,  surveyor  and  as- 
sessor, and  in  each  Justice's  district  one  Jus- 
tice of  the  peace  and  one  constable,  who 
shall  enter  upon  the  discharge  of  the  duties 
of  their  offices  on  the  first  Monday  in  Janu- 
ary after  their  election  and  continue  In  of- 
fice three  years,  and  until  the  election  and 
qnalification  of  their  successors;  and  In 
eighteen  hundred  and  ninety-seven,  and 
every  four  years  thereafter,  there  shall  be 
an  election  in  each  county  of  the  officers 
mentioned,  who  shall  hold  their  offices  for 
four  years  (from  the  first  Monday  in  Janu- 
ary after  their  election),  and  until  the  elec- 
tion and  qualification  of  their  successors." 
Appellant  contends  that  under  this  section 
he  continued  In  office  for  three  years,  and 
nntil  the  election  and  qualification  of  his 
successor,  and  that,  as  Wolford  was  elected 
and  failed  to  qualify,  bis  right  to  the  office 
was  not  Interrupted.  If  this  contention  can 
be  maintained,  then,  so  far  as  section  00 
goes,  appellant  would  be  entitled  to  the  of- 
fice for  the  next  four  years;  for,  according 
to  that  section,  the  election  for  justice  of  the 
peace  Is  to  be  held  every  four  years  thereaft- 
er. The  only  other  section  of  the  constitution 
under  which  an  election  may  be  held  is  152: 
"Except  as  otherwise  provided  In  this  cou- 
stltDtlon,  vacancies  In  all  elective  offices 
shall  be  filled  by  election  or  appointment,  as 
follows:  If  tbe  unexpired  term  will  end  at 
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the  next  succeeding  annual  election  at  which 
either  city,  town,  county,  district  or  state 
officers  are  to  be  elected,  the  office  shall  be 
filled  by  appointment  for  the  remainder  of 
the  term.  If  the  unexpired  term  will  not 
end  at  the  next  succeeding  annual  election 
at  which  either  city,  town,  county,  district, 
or  state  officers  are  to  be  elected,  and  If 
three  months  intervene  before  said  succeed- 
ing annual  election  at  which  either  city, 
town,  county,  district,  or  state  officers  are  to 
be  elected,  the  office  shall  be  filled  by  ap- 
pointment until  said  election,  and  then  said 
vacancy  shall  be  filled  by  election  for  the 
remainder  of  the  term.  If  three  months  do 
not  intervene  between  the  happening  of  said 
vacancy  and  the  next  succeeding  election  at 
which  city,  town,  county,  district  or  state 
officers  are  to  be  elected,  tbe  office  shall  be 
filled  by  appointment  until  the  second  suc- 
ceeding annual  election  at  which  city,  town, 
county,  district  or  state  officers  are  to  be 
elected;  and  then,  if  any  part  of  tbe  term 
remains  unexpired,  the  office  shall  be  filled 
by  election  until  the  regular  time  for  tbe 
election  of  officers  to  fill  said  offices."  It 
will  be  observed  that  this  section  applies 
only  to  vacancies.  If  there  Is  a  vacancy  in 
an  elective  office,  it  may  be  filled  by  appoint- 
ment for  the  remainder  of  the  term  In  cer- 
tain contingencies,  or  by  appointment  until 
the  next  general  election,  and  then  by  elec- 
tion for  the  remainder  of  the  term  In  all 
other  cases.  But  there  can  be  no  election 
under  this  section  unless  there  Is  a  vacancy. 
It  therefore  follows  that.  If  there  was  no 
vacancy  hi  the  office  of  Justice  of  the  peace 
after  Wolford  failed  to  qualify,  no  election 
could  be  held  under  this  section  to  fill  the 
office;  nor  could  It  be  held  under  section  00 
until  tbe  end  of  four  years.  These  are  the 
only  provisions  of  the  constitution  for  hold- 
ing an  election  for  the  office,  and,  if  appel- 
lant's contention  is  correct,— that  there  was 
no  vacancy,— It  will  result  that  he  gets  a 
term  of  seven  years,  instead  of  three,  as 
provided  by  section  09,  because  Wolford 
failed  to  qualify.  Section  00  applies  not  on- 
ly to  justices  of  the  peace,  but  to  nearly  all 
other  county  officers;  and,  if  appellant's  con- 
struction is  correct,  then  all  these  officers, 
where  their  successors  die  after  their  elec- 
tion, or  for  any  other  reason  fail  to  qualify, 
will  get  two  terms  Instead  of  one.  It  can- 
not be  maintained  that  In  such  a  case  the 
old  incumboit  wonld  hold  over  until  the 
next  regular  election,  and  that  bis  successor 
might  then  be  elected;  for  there  is  no  au- 
thority for  holding  an  election  at  that  time 
for  such  an  office,  unless  there  is  a  vacancy 
in  It,  and,  if  there  is  a  vacancy,  then  it  must 
be  filled  by  appointment  until  that  election, 
as  was  done  in  this  case  by  the  appointment 
of  Dotson.  We  cannot  believe  It  was  in- 
tended by  the  constitution  to  bring  about 
any  such  result  as  appellant's  contention 
leads  to.  The  term  of  county  offices  Is 
fixed  at  four  years.    Elections  are  required 
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to  be  held  every  four  yean  to  flU  tbese  offi- 
ces. The  persons  elected  enter  u];)on  the  du- 
ties of  their  offices  on  the  first  Monday  In 
January  after  their  election.  The  term  of 
the  officer  expires  when  the  term  of  his  suc- 
cessor .  begins.  He  holds  until  the  election 
and  qualification  of  his  successor,  so  that 
there  may  always  be  an  Incumbent  in  the 
office  to  attend  to  the  public  business.  The 
meaning  of  section  99  Is  not  different  from  a 
number  of  other  sections.  Thus,  under  sec- 
tion 73  the  governor,  after  entering  upon  the 
duties  of  his  office,  "shalh  continue  in  the 
execution  thereof  until  his  successor  slMll 
have  qualified."  By  section  91  all  the  other 
important  executive  state  officers  "bold  their 
offices  until  their  successors  are  elected  and 
qualified."  By  section  93  the  minor  state 
offiowrs  hold  "for  a  term  not  exceeding  four 
years  and  until  their  successors  are  appoint- 
ed or  elected  and  qualified."  By  section  97 
commonwealth  attorneys  and  circuit  clerks 
"hold  their  respective  offices  for  six  years 
from  the  first  Monday  in  January  after  their 
electi<Hi  and  until  the  dectlon  and  qualifica- 
tion of  their  saccessors."  By  section  112 
the  Judges  of  this  court  hold  "until  their  sev- 
eral succesBon  are  qualified."  By  section 
120  it  is  provided  that  the  clerk  of  this  court 
"shall  hold  his  office  until  his  successor  Is 
elected  and  qualified."  By  section  129  cir- 
cuit Judges  hold  "until  their  successors  are 
elected  and  qualified."  AH  these  sections 
mean  the  same  thing.  None  of  them  were 
designed  to  give  tbe  incumbent  two  terms 
in  case  his  successor  died  before  qualifying. 
The  aim  was  simply  to  prevent  an  hiatus  in 
the  office  in  case  the  new  officer  for  any  rea- 
son failed  to  qualify.  The  constitution  fixes 
a  definite  term  for  each  of  these  offices,  and 
fixes  a  definite  time  when  the  regular  elec- 
tion to  fill  them  shall  be  held.  It  also  pro- 
vides for  filling  vacancies,  and  requires  that 
these  shall  be  filled  by  election,  excei)t  when 
the  unexpired  portion  of  the  term  Is  so  short 
as  to  malie  this  impracticable.  The  con- 
struction urged  by  appellant  is  wholly  out 
of  keeping  with  the  spirit  and  purpose  of  the 
constitutional  provision.  It  Is  true,  appel- 
lant hcrfds  until  the  electicm  and  qualifica- 
tion of  his  successor.  His  successor  was 
elected  at  the  November  election,  1897.  The 
person  elected  having  died  before  the  time 
for  him  to  take  possession  of  the  office,  the 
term  for  which  he  was  elected  became  va- 
cant, Just  as  much  as  if  he  had  died  after 
qualifying,  but  before  the  time  for  entering 
upon  the  duties  of  his  office;  and  when  Dot- 
son  was  appointed  to  fill  this  vacancy,  gave 
bond,  and  took  the  oath,  appellant's  succes- 
sor had  been  elected  and  qualified,  and 
therefore  his  right  to  the  office  ceased. 

At  the  time  the  constitution  was  formed 
it  had  long  been  a  settled  rule  In  this  state 
that  where  the  person  elected  to  an  office 
died  before  qualification,  or  for  any  reason 
failed  to  qualify,  or  there  was  no  election 
to  fill  tbe  office  at  the  time  appointed  by  law. 


a  vacancy  existed.  Tbe  constitution  not  on- 
ly aims  at  short,  definite  terms,  but  it  also 
alms  to  vest  in  the  people  at  the  expiration 
of  each  term  the  right  to  choose  the  in- 
cumbents of  the  offices  for  the  next  term; 
and  section  152  was  intended  to  secure  this 
right  in  all  cases  where  the  remainder  of 
the  term,  in  case  of  a  vacancy,  was  long 
enough  to  Justify  it  In  view  of  all  the  pro- 
visions of  the  constitution,  and  the  well- 
settled  rule  in  the  state  at  the  time  of  its 
adoption,  we  have  no  doubt  that  its  framers 
intended  by  section  152  to  provide  for  such 
a  contingency  as  occurred  In  this  case,  and 
that  they  did  not  contemplate  that  tlie  in- 
cumbent of  an  office,  in  the  case  of  the  death 
of  his  successor  before  qualification,  should 
bold  for  a  second  term  to  which  he  had  not 
been  elected.    Judgment  affirmed. 


PATMCBB,  0.  J., 
seating. 


and  O'RBAB,  J^  dls- 


MANNAKBB  v.  McCOiOSKBy.i 

(Oonrt  of  Appeals  of  Kentucky.    May  81, 
1901.) 

ACCORD  AND  SATISPACTION— ACCBPTANCH  OP 

PART  OF  DBBT  IN  SATISFACTION 

OF  WHOLiB. 

The  acceptance  by  a  creditor  of  a  part  of 
his  debt  in  satisfaction  of  the  whole  was  with- 
out consideration,  and  therefore  does  not  pre- 
clude him  from  recovering  the  residue,  though 
he  accepted  as  part  payment  of  the  amount 
agreed  to  be  paid  by  tbe  settlement  tbe  note 
of  a  third  person. 

Appeal  from  elrcnlt  coart,  Settenaa  comi- 
ty, chancery  dlvlelon. 

"Not  to  be  offidaUy  reported." 

Action  by  Sallle  J.  Monnakec  against  J.  J. 
McOIoskey  to  rescind  one  contract  aad  to 
enforce  another.  Judgm«it  for  defeudant, 
and  plaintiff  appeals.    Reversed. 

Hargls  &  Duncan,  for  appellant 

BURNAM,  J.  The  appellant,  SaUls  J. 
Mannakee,  is  the  auat  of  appellee,  J.  J.  Mc- 
Closkey's  wife,  and  she  lived  in  his  family 
prior  to  November  1,  1896,  for  eight  or  nine 
years.  During  this  time  appellee  had  charge 
of  her  property  and  business.  He  acted  as 
her  agent  in  renting  out  her  farm  In  Nelson 
connty,  and  borrowed  a  very  considerable 
amount  of  money  from  her,  and  had  procured 
her  to  indorse  his  note  to  the  Merchants'  Na- 
tional Bank  of  LoBlsville,  Ky.,  for  the  sum 
of  $2,500,  which  she  was  compelled  to  satis- 
fy by  mortgaging  her  farm.  There  had  been 
numerous  business  transactions  between 
them,  but  no  settlements  had  been  made, 
and  on  tbe  1st  day  of  November,  1895,  they 
bad  what  purported  to  be  a  full  settlement 
of  all  business  matters  between  them  up  to 
that  date.  This  settlement  was  reduced  to 
writing,  and  signed  by  the  parties.    By  that 
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agreement  appellant  acknowledged  tlie  pay- 
ment to  her  by  McCIoskey  of  three  notes,  of 
1825  eacb,  dated  the  lltli  of  February,  1868, 
and  due  in  two,  three,  and  fire  years,  respec- 
tively, from  that  date,  with  interest;  ahM> 
another  note  for  |1,000,  dated  the  Ist  of 
July,  1889,  and  due  one  year  after  date,  with 
interest  from  date;  also  a  judgment  in  fa- 
vor of  the  ICercbants'  National  Bank  for 
$2,500,  with  interest  and  costs,  against  Mc- 
Closlcey  &  Evans,  which  had  been  paid  by 
appellant  as  their  security,  and  assigned  to 
her  by  the  bank;  also  of  a  contract  executed 
by  McCIoskey  to  appellant  on  the  28th  day 
of  December,  1890,  by  which  he  obligated 
himself  to  pay  h«r  an  annuity  of  $25  per 
month  during  her  life;  also  all  other  in- 
debtedness owing  to  her  by  McCIoskey  not 
therein  specifically  stated.  In  consideration 
therefor  McCJtoskey  undertook  and  promised 
to  pay  the  balance  of  the  mortgage  held  by 
the  Merchants'  National  Bank  ui>on  Mrs. 
Mannakee's  Nelson  county  farm,  amounting 
to  f  1,600,  within  90  days,  and  to  secure  and 
cause  the  rent  of  the  farm,  amounting  to 
$45(^  for  that  year  to  be  paid  to  her;  to 
pay  Mrs.  Mannakee  926  per  month  as  long 
as  the  mortgage  remained  uncanceled,  and 
after  this  was  done  $10  per  month  during 
bOT  Ufa  It  was  farther  provided  that,  should 
any  of  the  monthly  installments  remain  un- 
paid tor  flO  days,  then  Mcdoskey  should  be- 
come indebted  to  her  in  the  additional  sum 
of  $2,000,  which  she  might  collect  by  suit 
McOoakcy  also  acknowledged  full  satisfac- 
tion and  payment  to  him  of  all  claims  and 
demands  held  by  him  against  Mrs.  Manna- 
kee for  board,  alleged  to  be  $2,550.  Appel- 
lee failed  to  release  the  mortgage  on  appel- 
lant's farm,  or  to  pay  her  the  agreed  annu- 
ity, or  perform  any  of  the  conditions  under 
the  agreement,  assigning  as  a  reason  there- 
for that  he  was  insolvent  and  unable  to  do 
so.  Thereupon  appellant  threatened  him 
with  suit  unless  some  satisfaction  was  made 
with  her;  and  on  the  2d  of  February,  1897, 
a  written  contract  was  entered  into  between 
the  parties,  in  which  it  was  agreed  that  ap- 
pellee, Mcdoskey,  should  pay  appellant  $!,• 
200  in  fuU  settlement  of  all  claims  which  she 
had  against  him  growing  out  of  the  settlement 
of  November,  1895;  $1,000  of  the  $1,200  was 
to  be  i>aid  In  cash,  and  the  remaining  $200  in 
a  note  of  one  Wedeklnd,  indorsed  by  McCIos- 
key. This  agreement  was  compiled  with  by 
appellee.  On  March  7,  1898,  Mrs.  Mannakee 
brought  this  sidt,  seeking  to  recover  under  the 
contract  of  November,  1895,  and  to  set  aside 
the  contract  of  February  2,  1887,  upon  the 
ground  that  she  was  induced  to  make  it  by  the 
fraudulent  misrepresentations  of  defendant 
as  to  his  pecuniary  condition,  and  upon  the 
additional  ground  that  there  was  no  sufiS- 
'  dent  consideration  to  uphold  it,  and  asked 
Judgment  for  $4,250,  subject  to  the  credit  of 
$1,200  paid  her  by  appellee  under  the  second 
settlement. 
The  appellee  dented  all  the  averments  of 


fraud  and  misrepresentation,  and  pleaded 
the  last  settlement  as  an  accord  and  satisfac- 
tion of  the  contract  of  November  1,  1896. 
The  plalntlfT  testified  that  appellee  repeated- 
ly told  her  that  he  was  absolutdy  insolvent, 
and  that  she  could  never  coerce  the  payment 
of  one  dollar  of  his  Indebtedness  to  her,  and 
that  If  she  did  not  take  the  $1,200  offered 
she  would  get  nothing,  and  that  these  state- 
ments were  substantially  repeated  to  her  by 
the  attorneys  of  the  defendant,  and  that 
she  was  induced  thereby  to  enter  into  the 
contract  of  February,  1897,  by  which  she 
surrendered  and  gave  up  the  greater  part  of 
her  debt  under  the  compromise  agreement 
of  November,  1805.  We  think  the  evidence 
in  this  record  conclusively  shows  that  ai>- 
pellee  was  indebted  to  appellant  several  thou- 
sand dollars  more  than  he  agreed  to  pay  her 
by  the  settlement  of  November,  1896,  and 
that  she  was  Induced  to  enter  Into  the  con- 
tract of  February,  1897,  through  fear  that  If 
she  did  not  take  the  pittance  offered  her  by 
appellee  she  would  lose  all  her  debt,  and 
that  she  was  induced  to  believe  this  by  the 
representation  made  to  her  by  appeHee  and 
his  counsel  as  to  his  financial  condition.  The 
legal  question,  therefore,  to  be  determined, 
is,  was  the  contract  of  February,  1897,  and 
the  payment  thereunder  of  $1,000  in  cash, 
and  the  secured  note  of  appellee  for  $200, 
a  good  accord  and  satisfaction  of  his  liability 
under  the  contract  of  November,  18957  As 
we  interpret  the  contract  of  February,  1807, 
appellee  agreed  to  pay  appellant  $1,200  in  ac- 
cord and  satisfaction  of  all  of  his  liabilities 
under  the  contract  of  1896.  While  appellant 
agreed  to  accept,  in  part  payment  of  this 
$1,200,  the  secured  note  of  appellee  for  $200, 
the  $200  note  was  itot  given  by  appellee  or 
received  by  appellant  in  discharge  of  appd- 
lee's  obligations  under  this  contract  of  1886, 
but  in  payment  of  the  $1,200  agreed  to  be 
paid  by  the  settlement,  and  therefore  does 
not  come  within  the  rule  which  makes  the 
acceptance  of  the  note  of  a  third  person  for 
a  lees  amount  than  is  due  a  good  accord  and 
satisfactloB  for  the  payment  of  the  whole 
debt  And  the  doctrine  Is  well  settled  in 
this  state  that  the  acceptance  of  a  part  of  a 
debt  due  and  payable  in  satisfaction  of  the 
whole  debt  does  not  operate  as  a  bar  to  the 
recovery  of  the  residue;  for  the  debtor  being 
under  the  obligation  to  pay  the  whole  debt 
at  the  time,  and  the  creditor  being  entitled 
to  receive  the  whole,  an  agreement  that  a 
part  shall  be  a  satisfaction  of  the  whole  is 
an  agreement  without  consideration,  and 
cannot  be  enforced,  either  in  a  court  of  law 
or  equity.  See  Jones  v.  Bullitt  2  Litt  61; 
Fenwick  v.  Phillips,  8  Mete.  88;  Stringfel- 
low  T.  WilUama,  6  Dana,  237.  It  follows  that 
there  was  no  consideration  for  appellant's 
agreement  to  surrender  the  balance  due 
her  under  the  contract  of  November  1,  1886, 
and  the  court  should  have  given  her  a  judg- 
ment for  the  amount  shown  to  be  due  by 
that  contract,  subject  to  a  credit  of  $1,200. 
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^hertfore  the  Judgment  Is  reversed,  and 
cause  remanded  for  proceedings  consistent 
with  this  opinion. 


COLEMAN  T.  EAKER  et  al.i 

(Court  of  Appeals  of  Kentucky.     May  31, 

1901.) 

PUBLIC     OFFICBRS— FAJLURB     TO    ATBR     AP- 
PROVAL OF  BOND— LIABILITY  OF  ROAD 
SUPERVISOR  ON  BOND. 

1.  Under  Ky.  St.  {  4314,  requiring  the  couuty 
supervisor  of  roads  to  execute  bond  in  the 
county  court,  to  be  approved  by  the  court,  in 
an  action  on  a  bond  executed  by  that  officer 
the  petition  is  not  good  where  there  is  no  aver- 
ment that  the  bond  was  executed  before  ths 
connty  court,  or  was  ever  approved  or  accepted 
by  that  court. 

2.  There  can  b*  no  recovery  on  the  bond  of 
a  connty  supervisor  of  roads  for  personal  in- 
juries resulting  from  the  breaking  of  a  plank 
bridge  or  culvert  forming  part  of  a  public  road. 

Appeal  from  circuit  court.  McCrackoi  coun- 
ty. 

"To  be  officially  reported." 

Action  by  C  C.  Coleman  against  James  W. 
Eaker  and  others  upon  an  official  bond.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

L.  K.  Taylor,  for  appellant  Husbands  & 
Caldwell,  for  appellees. 

FAYNTER,  0.  J.  The  question  Involved  Is 
as  to  whether  the  petition  states  a  cause  of 
action.  The  appellant  seeks  to  recover  dam- 
ages from  the  appellees  for  the  reason,  as  he 
avers,  that  while  passing  over  a  plank  bridge 
or  culvert,  part  of  the  public  road  under  the 
care  and  supervision  of  the  appellee  Eaker, 
as  supervisor  of  roads  In  McCracken  county, 
one  of  the  wheels  of  his  vehicle  was  thrown 
into  a  hole  by  a  plank  giving  away,. thus  caus- 
ing his  horse  to  take  fright  and  throw  him 
violently  from  the  vehicle,  from  which  fall 
he  sustained  bodily  Injuries,  and  also  a  par- 
tial loss  of  his  vehicle.  The  action  was  based 
upon  a  bond  which  It  Is  claimed  that  Eaker 
executed,  with  his  co-appellees  as  sureties, 
for  the  faithful  perfcvmance  of  his  duties 
as  supervisor. 

Section  4818,  Ky.  St,  provides  that  the  fis- 
cal court  of  a  county  wherein  the  roads  are 
worked  by  taxation  may  appoint  a  supervisor 
of  roads.  Section  4314,  Id.,  provides  that  the 
supervisor  shall,  at  the  next  regular  term  ot 
the  county  court  after  his  appointment  ex- 
ecute bond  to  the  commonwealth  for  the  ben- 
efit of  the  county,  and  with  sureties  to  be 
approved  by  the  court.  In  double  the  amount 
of  the  bridge  and  road  funds,  and  shall  take 
oath  for  the  faithful  discharge  of  his  duties. 
The  taking  of  the  oath  and  the  execution  of 
the  bond  shall  be  noted  on  the  order  book  of 
the  court  This  section  further  provides  that 
the  "county  court,  or  any  person  aggrieved, 
may,  frmn  time  to  time.  Institute  suit  against 

^RapoTtad  by  Mward  W.  Hlnes,  Baq..  of  tk* 
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the  supervisor  and  his  sureties  on  said  bond,. 

*  *  *  In  any  court  of  competent  lurlsdlc- 
tlon  for  any  loss  or  damage  sustained  by  the 
acts  or  omissions  of  the  supervisor."  It  Is- 
averred  In  the  petition  that  Blaker  was  duly 
appointed  supervisor  of  roads  by  the  fiscal 
court  of  McCracken  county;  that  he  executed 
bond  In  the  sum  of  $20,000,  as  required  by 
law,  for  the  faithful  performance  of  his  du- 
ties as  such;  that  the  bond  was  signed  by  him 
as  principal,  and  certain  persons  (naming 
them)  as  sureties.  It  Is  not  averred  that  the- 
bond  was  executed  before  the  county  court 
or  was  ever  approved  or  accepted  by  It  Not 
containing  these  averments,  the  appellant 
failed  to  state  a  cause  of  action. 

Section  4316,  Ky.  St,  prescribes  the  duties, 
of  the  supervisor  with  reference  to  the  roads 
and  bridges,  and  reads  as  follows:  "In  coun- 
des  wherein  roads  are  worked  by  taxation.  It 
shall  be  the  duty  of  the  supervisor,  at  the- 
courthouse  door  In  his  county,  on  the  first 
Monday  In  March  in  each  year,  after  twenty 
days'  written  or  printed  notice  posted  at  each 
voting  place  in  the  county,  to  let  out  to  the- 
lowest  and  best  bidder,  who  shall  give  bond 
with  surety,  approved  by  the  supervisor,  the 
irorking  and  keeping  In  repair  of  all  the 
roads  In  said  connty,  for  the  term  ot  not  less- 
than  one  year  nor  more  than  two  years  there- 
after, the  said  woA  to  be  done  as  prescribed' 
In  the  bonds  of  contractors;  to  let  out  at 
such  times  as  needed,  and  on  reaaonable- 
(prlnted  or  written)  notice,  the  building  and 
repairing  of  all  such  bridges  and  culverts  as 
are  not  embraced  in  the  contracts  for  working 
roads;  to  superintend  the  opening,  widening 
and  changing  of  roads;  superintend  erection 
of  gates  on  public  roads;  to  receive  new  roads 
and  alterations  in  roads,  and  to  report  same 
to  the  county  court  when,  and  In  the  manner 
directed  by  the  county  court  and  to  see  that 
all  roads  and  bridges  are  kept  dear  of  ob- 
structions, and  at  all  times  in  good  order  for- 
travel  and  transportation:  provided,  that  for 
the  purposes  enumerated  the  fund  raised  un- 
der this  act  and  which  may  be  otherwise 
raised  by  the  levy  court  shall  be  sufficient; 
and  If  not  sufficient  then  it  Is  to  be  used  at 
such  places  and  for  such  ptuposes  as  the 
supervisor,  under  the  general  directions  of' 
said  court,  may  deem  proper;  and  the  court. 
In  giving  such  directions,  shall  have  due 
regard  to  the  public  good,  and  to  the  wants 
of     the     different    parts     of    the     county. 

•  •  •"  The  supervisor,  the  appointment  of 
whom  Is  authorized  by  the  sections  of  the 
statute  mentioned,  is  an  officer,  and  Is  re- 
quired to  give  bond  as  such.  The  covenants 
of  his  bond  require  him  to  account  to  the 
county  court,  or  any  person  aggrieved,  for 
any  loss  or  damages  sustained  by  his  acts  or 
omissions.  It  would  not  be  proper  to  at- 
tempt to  state  the  acts  of  omissions  for  which 
an  action  might  be  brought  by  the  coimty  or 
a  person  aggrieved  against  him  and  his  snre- 
tles;  but  we  are  of  the  (pinion  that  the  ap- 
pellant Is  not  entitled  to  recover  oa  hi*  bond^ 
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as  supenrlBOT  for  tite  alleged  Injury,  even  If 
it  baa  been  regularly  executed,  accepted,  and 
approved.  It  could  not  have  been  In  the  con- 
temi^atlon  of  the  legislature  that  a  super- 
TlBor  should  be  liable  on  his  official  bond  for 
an  Injury  like  the  one  for  'which  this  action 
was  brought  No  one  could  afford  to  accept 
the  position  if  It  was  attended  with  such  re- 
aponalblUtieB.    The  Judgment  1b  affirmed. 


JOHNSON  T.  OAKTBR.! 

(Court  of  Appeals  of  Kentucky.    June  11, 

1901.) 

NBW  TKtAIr-NEWLT-DISCOVBRBD  BYIDENCB. 
A  demurrer  was  properly  sustained  to  a 
petiticm  for  a  new  trial  filed  by  a  plaintiff  in 
ejectment,  on  the  ground  of  newly-discorered 
evidence,  where  it  did  not  appear  that  the  new- 
ly-discovered evidence  would  probably  be  deci- 
sive of  the  issue  on  a  new  tnal,  and  it  might 
reasonably  be  inferred  that  plaintiff  conld,  by 
the  exercise  of  proper  diligence,  have  ascer- 
tained what  could  be  proved  by  most,  if  not 
all,  of  the  newly-discovered  witnesses;  a  plaln- 
tifr  la  ejectmeat  being  bound  to  use  the  utmost 
diligence  to  present  all  facts  which,  in  any 
state  of  case,  would  tend  to  sustain  ttis  title  or 
defeat  defendant's  claim  of  title. 

Appeal  from  circuit  court,  Carlisle  county. 

"Not  to  be  officially  reported." 

Action  by  N.  J.  Johnson  against  Amos  Car- 
ter for  a  new  trlaL  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

Bngg  A  WIcklifle,  for  aiqpellant  John  W. 
Hay,  for  appellee. 

OUFFY,  J.  Tbe  appellant  In  this  case 
brought  suit  In  the  Carlisle  circuit  court 
against  the  appellee,  seeking  to  recover  a 
small  portion  of  land  which  be  alleged  be- 
longed to  him,  and  to  which  he  was  entitled 
to  immediate  possession.  After  the  Issues 
were  fully  made  up,  a  trial  resnlted  In  a  ver- 
dict and  Judgment  In  favor  of  tbe  appellee. 
Before  the  next  succeeding  term  of  the  Car- 
lisle circuit  court  the  appellant  filed  his  peti- 
tion for  a  new  trial  upon  the  grounds  of 
newly-discovered  evidence  material  to  his 
cause,  and  which,  as  alleged,  he  could  not 
have  theretofore  discovered  by  due  diligence. 
He  gave  tbe  names  of  various  witnesses,  to- 
gether with  the  statement  of  what  he  could 
prove  by  them.  The  court  sustained  a  de- 
murrer to  his  petiticm,  and  dismissed  the 
same,  and  to  reverse  that  Judgment  he  prose- 
cutes this  appeal. 

The  petition  does  not  satisfactorily  show 
what  the  testimony  was  upon  the  former 
trial,  and  we  are  not  able  to  certainly  deter- 
mine that  the  newly-discovered  evidence 
would  be  probaUy  decisive  of  the  Issue  on  a 
new  trial.  In  fact,  the  Inference  from  the 
petitim  might  reasonably  be  that  appellant 
ought  to  have  ascertained  what  could  be 
proven  by  most  if  not  all,  of  the  witnesses 
named  in  his  petition.  A  party  suing  in 
ejectment  ought  always  to  use  tbe  ntmost 
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diligence  to  procnre  and  present  all  facts 
which  In  any  state  of  case  would  tend  to 
sustain  his  title,  as  well  as  to  produce  proof 
tending  to  defeat  any  paper  title  or  title  by 
possession  that  defendant  could  or  would  In- 
troduce. After  a  careful  consideration  of 
this  case,  we  feel  constrained  to  hold  that  the 
demurrer  was  properly  sustained,  and  tbe 
Judgment  Is  therefore  affirmed. 


POWELL  V.  SHERWOOD. 

(Supreme  Court  of  Missouri.  Hay  21,  1001.) 
FELLOW- SBRVANT  LAW-RBCEIVBRS  OF  RAIL- 
ROADS —  APPLICABILITY  —  CONSTITUTION- 
ALITY—CLASS LBQISLATION— DUE  PROCESS 
OF  LAW— EQUAL  PROTECTION  OF  THE  I<AW8 
—BILL  OF  EXCEPTIONS— TIME  FOR  FILING— 
EXPIRATION— SUBSEQUENT     FILINO— PLEAD- 

iNa. 

1.  Where  the  period  beyond  the  trial  term 
granted  by  the  court  in  which  to  file  a  bill  of 
exceptions  has  expired,  neither  tbe  court  nor 
Judge  in  vacation  can  extend  it,  and  hence  a 
bill  of  exceptions  filed  in  pursuance  of  such  a 
void  order  will  not  be  considered  on  appeal. 

2.  The  failure  of  a  petition  to  allege  that 
plaintiff's  husband  was  exercising  ordinary  care 
when  he  was  killed,  and  that  he  had  not  as- 
sumed the  risk,  etc.,  is  remedied  where  the  an- 
swer sets  up  these  matters  aa  defenses,  and  is- 
sue thereon  is  Joined  in  the  neply. 

3.  Laws  1897,  p.  96,  defining  the  liabilities  of 
railroad  corporations  in  relation  to  damages 
sustained  by  their  employes,  and  stating  who 
are  fellow  servants,  applies  to  receivers  of  rail- 
road corporations,  as  well  as  to  the  corporations 
themselves. 

4.  Tbe  statute  is  in  pari  materia  with  Rev.  St. 
1889,  {  2666,  defining  the  term  "railroad  cor- 
poration," and  hence  both  statutes  should  be 
construed  together. 

6.  The  statute  is  not  nnconstltntional  as  class 
legislation. 

6.  .The  statute  does  not  violate  the  federal 
constitution,  since  it  neither  deprives  railroad 
companies  of  property  without  due  process  of 
law,  nor  denies  them  equal  protection  of  the 
laws. 

Marshall,  J.,  dissenting  in  part 

In  banc.  Appeal  frc»n  circuit  oonrt  Frank- 
lin county;    Rudolph  Hlrzel,  Judge. 

Action  by  Eugenie  Powell  against  Adlel 
Sherwood,  receiver,  etc.  From  a  Judgment  in 
favor  of  plaintiff,  defendant  appeals.  Affirm- 
ed. 

The  following  Is  tbe  opinion  in  dlylsi<Mi  No. 
1  (VALLIANT,  J.): 

"Suit  for  damages  for  the  alleged  negli- 
gent killing  of  plaintiff's  husband  by  defend- 
ant's ser^-ants.  Petition  is  to  the  effect  that 
defendant  is  the  receiver,  appointed  by  tbe 
United  States  circuit  comt,  in  charge  of  and 
operating  the  St  Lionis,  Kansas  City  &  Colo- 
rado Railroad;  that  on  July  21,  1897,  plain- 
tiff's husband  was  in  the  service  of  defendant 
In  the  capacity  of  brakeman  on  a  freight  train 
of  that  railroad,  and  was  thrown  off  the  train 
and  killed  by  reason  of  the  negligence  of  de- 
fendant's 'agents,  officers,  and  servants,'  in 
charge  and  control  of  the  train,  in  suddenly 
and  without  warning  starting  the  train  with 
a  Jerk,  etc.,  specifying  with  particularity  the 
alleged  negligent  act  The  answer  admitted 
the  capacity  in  which  the  defendant  waa  sued 
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and  denied  all  other  allegations  of  the  peti- 
tion. Then  it  pleaded  tliree  afflmatlTe  de- 
fenses, Tiz.:  (1)  That  the  accident  was  in- 
cident to  and  one  of  the  known  hazards  of  the 
employment  (2)  That  plaintiff's  husband 
neglected  to  take  proper  precaution  to  guard 
against  the  consequences  of  the  Jerk  which 
might  hare  been  expected.  (3)  If  plaintiff's 
husband  was  thrown  from  the  train,  as  al- 
leged, by  the  negligence  of  any  one  In  charge 
of  it,  it  was  that  of  his  fellow  servant.  The 
reply  was  a  general  denial.  The  record  prop- 
er shows  that  the  cause  came  to  trial  at  the 
September  term,  1887,  of  the  circuit  court  of 
St.  Louis  county,  when  there  was  a  verdict 
and  Judgment  for  plaintiff  for  $5,000,  which 
were  followed  by  motions  for  a  new  trial  and 
in  arrest  of  Judgment,  which  were  overruled, 
an  affidavit  for  appeal  filed  by  defendant,  ap- 
peal granted,  and  60  days  given  defendant 
within  which  to  file  his  bill  of  exceptions,  all 
of  which  orders  were  made  on  October  2, 
1897,  and  during  that  term.  The  cause  iB 
here  on  that  am>eal.  There  appears  in  the 
transcript  filed  in  this  court  what  purports 
to  be  an  order  of  the  Judge  of  that  court  in 
vacation,  made  on  March  8,  1808,  granting  de- 
fendant leave  to  file  bis  bill  of  exceptions  on 
or  before  March  15,  1896,  and,  as  if  In  pur- 
suance of  that  order,  there  is  what  purports 
to  be  a  bin  of  etceptions  filed  March  10,  1866. 
The  time  granted  defendant  by  the  court  In 
which  to  file  his  bill  of  exceptions  expired  De- 
cember 8,  1897. 

"1.  It  has  been  so  often  decided  by  this 
court  that,  when  the  period  beyond  the  trial 
term  granted  by  the  court  in  which  to  file  a 
bill  of  exceptfaNW  has  expired,  neither,  the 
conrt  nor  Judge  in  vacation  can  ext«id  it, 
and  what  purports  to  be  a  bill  of  exceptions 
filed  in  pursuance  of  such  a  void  order  will 
not  be  considered  by  this  court,  that  we  noW 
deem  it  unnecessary  to  further  discuss  that 
subject  State  v.  Apperson,  113  Mo.  470,  22 
8.  W.  875;  Burdoin  v.  Town  of  Trenton,  116 
Mo.  858,  22  S.  W.  728;  SUte  v.  Mosley,  116 
Mo.  515,  22  S.  W.  801;  Dorman  v.  Coon,  119 
Mo.  69,  24  S.  W.  731;  Danforth  v.  Railway 
Co..  123  Mo.  496,  27  8.  W.  575;  State  v. 
Chain,  128  Mo.  361,  31  8.  W.  20;  State  v. 
Schuchmann,  133  Mo.  Ill,  33  S.  W.  30,  34  S. 
W.  842.  We  have  nothing,  therefore,  to  con- 
sider, except  what  appears  on  the  face  of  the 
record  proper. 

"2.  In  the  brief  for  appellant  there  are 
some  objections  made  to  the  petition,  as  that 
it  docs  not  show  that  the  dangers  incident  to 
the  running  of  the  train  were  known  to  de- 
fendant and  unknown  to  plaintiff's  husband, 
nor  that  the  injury  was  not  within  the  ordinary 
risk  of  the  employment,  nor  that  he  was  ex- 
ercising ordinary  care.  If  those  were  matters 
that  should  have  been  stated  in  the  petition, 
and  were  not,  they  were  fully  supplied  by 
the  answer,  which  pleaded  them  as  defenses, 
and  Issue  thereon  was  Joined  in  the  reply. 
The  petition  pleads  with  sufficient  certainty 
that  the  plaintiff's  husband  was  thrown  off 


and  killed  by  the  negligence  of  defendant's 
servants  in  charge  of  and  handling  the  train. 
Whether  or  not  it  shows,  aa  appellant  con- 
tends, that  the  negligence  complained  ot  was 
that  of  fellow  servants,  is  perhaps  doubtful; 
but,  for  the  purpose  of  appellant's  C(HiteDtion, 
it  may  be  so  conceded. 

"3.  It  is  contended  in  behalf  of  appellant 
that  the  record  proper  In  this  case  shows  that 
the  accident  which  resulted  in  the  death  of 
the  plaintiff's  husband  was  caused  by  the 
negligence  of  a  fellow  servant,  and  that  there- 
fore, the  defendant  is  not  liable  because— 
First  the  act  entitled  'An  act  to  define  the 
liabilities  of  railroad  corporations  in  relation 
to  damages  sustained  by  their  employes,  and 
to  define  who  are  fellow  servants  and  who 
are  not  fellow  servants,  and  to  prohibit  con- 
tracts limiting  liability  under  this  act,'  ap- 
proved February  9,  1807  (Laws  1807,  p.  96), 
does  not  apply  to  a  receiver  In  charge  of  a 
railroad;  and,  second,  that  the  act  Is  unoonsti- 
tutlonal.  Since  we  have  nothing  but  the 
pleadings  and  the  Judgment  and  orders  of 
ttie  conrt  to  lo(dc  to,  it  is  at  least  questionable 
it  the  record  justifies  a  consideration  of  those 
potots;  that  is,  whether  or  not  the  plalntUTa 
Judgment  depends  on  ttie  validity  of  the  stat- 
ute mentioned,  and,  if  so,  whether  or  not  Its 
validity  was  qnestioned  in  the  trial  court. 
Defendant  in  his  answer  does  not  plead  the 
invalidity  of  the  act  and  If,  in  his  motions 
or  instructions,  he  drew  it  in  question,  they 
are  not  before  us.  The  answer  pleads  affirma- 
tively that  the  negligence  complained  ot  was 
that  of  a  fellow  servant  ot  platntUTs  husband, 
and  the  reply  denies  that  averment  What 
the  evidence  was  oa  that  point  we  do  not 
know,  but  the  verdict  on  the  whole  case  was 
for  the  plaintiff.  But  conceding  that  those 
questicuis  are  la  this  record,  they  have  both 
been  authoritatively  answered. 

"For  his  first  proposition  appellant  relies 
mainly  on  two  decisions  of  the  supreme 
court  of  Texas.  In  the  first  of  those  deci- 
sions (Turner  v.  Crosa,  83  Tex.  218,  18  S.  W. 
578,  16  L.  R.  A.  262)  the  sUtute  ot  that  state 
under  ccmsideration  authorized  an  action  for 
damages  'when  the  death  ot  any  person  is 
caused  by  the  negligence  or  carelessnesa  of 
the  proprietor,  owner,  charterer,  or  hirer  of 
any  railroad,  steamboat  stagecoach,  or  oth- 
er vehicle  for  the  conveyance  of  goods  or 
passengers,  or  by  the  unfitness,  negligence, 
or  carelessness  of  their  servants  or  agents.' 
The  court  held  that  the  receiver  of  a  rail- 
road was  not  liable  under  that  statute,  be- 
cause he  was  not  Included  in  the  leKlco- 
graphical  definition  ot  owner,  charters,  or 
hirer.  But  the  learned  chief  Justice  deliver- 
ing the  opinion  approved  a  decision  in  an 
Ohio  case  (Meara's  Adm'r  v.  Holbrook,  20 
Ohio  St  187,  5  Am.  Rep.  633)  which  held  a 
receiver  liable  under  a  statute  which  gave 
mich  a  right  of  action  against  'any  person 
or  corporation  through  whose  wrongful  act 
negHgence,'  etc.,  death  resalted,  Indicating 
that  a  receiver  In  such  case  possessed  an  in- 
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diTldiiallty,  within  which  he  wm  liable,  and 
which  was  not  entirely  merged  in  bis  arti- 
•flciol  character  as  an  arm  of  the  court.  In 
the  second  case  relied  on,  the  Texas  court, 
construing  a  statute  of  that  state  defining 
fellow  servants,  held  that  a  brakeman  In 
the  serrice  of  a  receiver  of  a  railroad  com- 
pany was  not  'In  the  service  of  a  railway 
corporation,'  within  the  meaning  of  the  stat- 
ute. Campbell  r.  Ck>ok,  86  Tex.  630,  2tJ  8. 
W.  486.  But,  after  reading  those  decisions 
and  giving  them  the  careful  and  respectful 
consideration  that  they  deserve,  we  are  not 
persuaded  that  they  afford  the  correct  Inter- 
pretation of  our  statute.  Indeed,  if  we 
should  hold  that  our  statute  applies  to  serv- 
ants engaged  in  operating  railway  trains  in 
the  control  of  railway  corporations,  but  that 
It  does  not  apply  to  servants  engaged  in  op- 
erating trains  of  a  railway  corporation  la 
the  contrtd  of  a  receiver,  we  should  thereby 
give  to  the  statute  that  character  of  Inequali- 
ty before  the  law  and  Invidious  classifica- 
tion which  appellant  contends  renders  it  re- 
pugnant to  the  constitution  of  this  state  and 
that  of  the  United  States.  It  is  one  of  the 
canons  of  construction  that,  if  the  statute 
Is  susceptible  of  two  constructions,  the  one 
rendering  it  in  harmony,  and  the  other  in 
discord,  with  the  constitution,  we  must  give 
It  that  construction  which  will  preserve  its 
validity.  Section  2666,  Bev.  St.  1889,  la: 
The  term  "railroad  corporation,"  contained 
in  this  chapter,  shall  be  deemed  and  taken 
to  mean  all  corporations,  companies  or  indi- 
viduals owning  or  operating,  or  which  may 
hereafter  own  or  operate,  any  railroad  in 
this  state.'  Appellant  argueb  that  that  stat- 
ute does  not  apply  here,  because  it  purports 
to  define  the  term  'railroad  corporation'  con- 
tained in  that  chapter;  but  the  two  statutes 
are  pari  materia,  and,  as  that  Just  quoted 
was  In  the  Revised  Statutes  when  the  act  of 
1897  was  enacted,  they  should  be  construed 
together.  In  a  case  In  which  the  receiver  of 
a  railroad  company  was  sned  for  damages 
resulting  from  the  negligence  of  servants  in 
control  of  a  train  while  the  corporation  was 
in  the  hands  of  another  person  as  receiver, 
whom  the  drfendant  succeeded  In  the  re- 
celverahlp,  the  supreme  court  of  the  United 
States  use*  this  language:  'We  agree  with 
the  supreme  court  of  Illinois  that  it  was  not 
intended  by  the  word  "his"  to  limit  the 
right  to  sue  to  cases  when  the  causes  of  ac- 
tion arose  from  the  conduct  of  the  receiyer 
himself  or  his  agents;  but  that,  with  respect 
to  the  question  of  liability,  he  stands  In 
place  of  the  corporation.  His  position  Is 
somewhat  analogous  to  that  of  a  corpora- 
tion sole,  with  respect  to  which  It  Is  held 
by  the  authorities  that  actions  will  He  by 
and  against  the  actual  Incumbents  of  such 
corporations  for  causes  of  action  accruing 
under  their  predecessors  in  ofHce.  •  •  ♦ 
Actions  against  the  receiver  are  in  law  ac- 
tions against  the  receivership,  or  the  funds 
In  the  bands  of  tbe  receiver,  and  hia  con- 


tracts, misfeasances,  negligences,  and  liabili- 
ties ore  official,  and  not  personal,  and  Judg- 
ments against  him  as  receiver  are  payable 
only  from  the  funds  in  his  hands.'  McNulta 
V.  Lochridge,  141  U.  8.  327,  loc.  dt  331,  832, 
12  Sup.  Ct  11.  13,  35  L.  Bd.  796,  799.  In 
Pierce  v.  Van  Dusen,  47  U.  S.  App.  339,  24 
C.  C.  A.  280,  78  Fed.  693.  It  was  held  that 
the  Ohio  fellow-servant  act,  which  in  terms 
like  ours  uses  only  the  designation  'railroad 
corporation,'  applied  also  to  a  receiver  of 
such  corporation.  The  Texas  cases  referred 
to  by  appellant  were  there  cited  and  relied 
on  by  the  receiver,  and  also  a  Georgia  de- 
cision to  the  same  effect  (Henderson  v. 
Walker,  56  Ga.  481);  but  the  court,  per  Mr. 
Justice  Harlan,  said:  'If  the  reasoning  of 
the  Georgia  and  Texas  courts  be  applied  to 
the  Ohio  statute,  it  cannot  be  held  to  em- 
brace the  employes  acting  under  the  receiv- 
er of  a  railroad  corporation;  but  in  our 
Judgment  the  statute  is  apidlcable  to  actions 
against  receivers  of  railroad  corporations. 
lo  hold  otherwise  would  be  to  subordinate 
the  reason  of  the  law  altogether  to  Its  let- 
ter.' To  the  same  effect,  also,  are  Homsby 
T.  Bddy,  12  U.  S.  App.  404,  5  C.  C.  A.  560,  36 
Fed.  401,  and  Central  Trust  Co.  v.  Wabash, 
St.  L.  &  P.  Ry.  Co.  (C.  C.)  27  Fed.  U.  In 
Railway  Co.  t.  Cox,  146  U.  S.,  loc.  clt  601, 
12  Sup.  Ct.  907,  86  L.  Ed.  832,  the  United 
States  supreme  court  said:  'In  respect  of 
liability  such  as  is  set  up  here,  the  receiver 
stands  in  the  place  of  the  corporation.'  In 
other  words,  the  receivership  is  pro  hac  vice 
the  corporation  Itself  under  the  management 
of  one  man.  Instead  of  that  of  a  board  of  di- 
rectors. To  hold,  therefore,  that  the  statute 
applies  to  corporations  of  a  certain  kind  un- 
der one  management,  and  not  to  coriwra- 
tlons  of  the  same  kind  under  another  man- 
agement, would  be  to  create  the  inequality 
before  the  law  to  which  we  bare  above  re- 
ferred. 

"Since  the  argument  of  this  cause,  the  su- 
preme court  of  the  United  States  have  ren- 
dered a  decision  which  the  learned  counsel 
for  appellant  has  brought  to  our  attention, 
in  which  it  is  held  that  a  receiver  operating 
a  railroad  is  not  liable  to  be  prosecuted  un- 
der the  act  of  congress  entitled  'An  act  to 
prevent  cruelty  to  animals  while  in  transit 
by  railroad  or  other  means  of  transportation 
within  the  United  States,'  approved  March 
3,  1878.  U.  S.  V.  Harris  (decided  April  9, 
1900,  not  yet  officially  reported)  20  Sup.  Ct. 
609,  44  L.  Ed.  780.  But  that  decision  was 
distinctly  put  on  the  ground  that  It  was  a 
penal  statute  under  which  the  prosecution 
was  Instituted,  and  therefore  to  be  strictly 
construed.  In  the  decision  In  that  case  the 
following  language  from  an  early  decision 
by  the  same  court  (U.  8.  t.  Wlltberger,  7 
Wheat.  76,  6  L.  Ed.  37)  was  quoted  as  the 
principle  on  which  It  was  founded:  The 
rule  that  penal  laws  are  to  be  construed 
strictly  Is  perhaps  not  much  less  old  than 
construction  Itself.    It  Is   toonded   on   tlie 
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tenderness  of  the  law  for  tbe  rights  of  indi- 
Tlduals,  and  on  the  plain  principle  that  the 
power  of  punishment  Is  vested  in  the  legis- 
lature, and  not  In  the  judicial  department. 
It  Is  tiie  legislature,  and  not  the  court,  that 
Is  to  define  a  crime  and  ordain  Its  punish- 
ment' There  Is  nothing  in  that  decision 
that  militates  against  the  other  federal  de- 
cisions above  quoted.  This  court  in  Fuller^ 
ton  V.  Fordyce,  121  Mo.,  loc.  clt.  8,  0,  25  S. 
W.  588,  per  Macfarlane  J.,  said:  'Rerelvers, 
who  have  excluaire  charge  and  control  of 
the  property  belonging  to  a  railroad  com- 
pany and  of  the  management  of  its  business, 
are  bound  to  the  same  degree  of  care  as  the 
corporation  Itself  would  hare  been  under  the 
management  of  its  board  of  directors,  and 
are  in  like  manner  liable  in  their  official 
character  for  Injuries  resulting  from  the  neg- 
ligence of  themselves  or  their  agents  and 
employes.  "Being  actually  engaged  in  busi- 
ness, Justice  to  those  with  whom  they  deal 
demands  that  they  Aould  be  held  to  the 
same  accountability,  whether  their  liabilities 
arise  in  contract  or  in  tort"  Beach,  Rec 
717;  Little  v.  Dusenberry,  46  N.  J.  Law,  641, 
60  Am.  Dec.  44S;  High,  Rec.  (  895;  2  Ror. 
R.  R.  p.  808.'  lu  the  case  at  bar  the  indi- 
vidual holding  the  office  of  receiver  is  not 
the  defendant  but  the  party  really  In  Inter- 
est is  the  corporation  represented  by  the  re- 
ceiver. True,  the  word  'receiver'  Is  not  con- 
tained in  the  act  of  1897,  but  we  are  warned 
by  the  maxim,  'Qui  hteret  in  litera,  hseret  In 
cortlce,'  that  we  mhst  not  always  adhere  to 
the  letter.  To  do  so  In  this  case  would  vio- 
late tbe  spirit  of  the  statute,  and  render  it 
obnoxious  to  the  constitution  of  this  state. 
We  bold,  therefore,  that  the  act  of  1807  ap- 
plies, not  only  to  railroad  corporations,  but 
also  to  receivers  of  such. 

"The  next  insistence  is  that  the  act  of 
1807  violates  sections  4,  10,  and  30  of  arti- 
cle 2,  and  section  63  of  article  4,  of  the  con- 
stitution of  this  state,  and  the  fifth  and  four- 
teenth amendments  to  the  constitution  of  the 
United  States.  The  objections  to  tbe  act  in 
the  light  of  our  state  constitution  are  of  the 
same  character  as  those  urged  against  It  in 
view  of  the  federal  constitution,  except  that 
it  is  claimed  also  to  be  a  special  law,  pro- 
hibited by  section  53,  art  4,  of  the  state  con- 
stitution, and  tbe  reason  given  for  calling  It 
a  special  law  Is  the  same  that  is  given  for 
calling  it  an  Infringement  of  the  federal 
constitution,— that  it  is  class  legislation,  cre- 
ating inequality  before  the  law;  so  that  the 
objection  that  tbe  act  singles  out  railroad 
companies,  and  Imposes  on  them  a  burden  not 
imposed  on  other  employers.  Is  the  sum  of 
all  the  objections.  This  court  has  gone  over 
this  ground  often  in  considering  objections 
like  these  to  similar  statutes,  and  has  always 
arrived  at  the  same  conclusion.  In  Humes  v. 
Railway  Co.,  82  Mo.  221,  tbe  constitutionality 
of  section  43,  c.  37,  p.  310,  Wag.  St.  which 
imposed  on  railroad  corporations  liability 
for  double  damages  for  killing  or  injuring 


horses,  cattle,  etc,  was  challenged  on  the 
ground,  among  others,  that  it  was  in  viola- 
tion of  section  53.  art  4,  of  the  constitution. . 
In  that  case,  the  court  per  Phillips,  C,  said: 
'It  l8  further  alleged  against  this  statute 
that  It  is  partial  and  special,  because  it  is 
directed  against  railroads  alone,  while  no  oth- 
er common  carriers  are  brought  within  Its 
operations.  Had  the  legislature  deemed  It 
essential  to  the  protection  of  human  life  and 
private  property,  they  would  doubtless  have 
extended  the  statute  to  carriers  by  coach 
and  water;  but  as  the  class  of  property  and 
human  life  protected  by  this  provision  of  the 
statute  Is  not  exposed  to  a  like  peril  inci- 
dent to  coach  and  water  travel,  the  occasion 
and  necessity  for  so  extending  the  statute 
does  not  exist  Glass  legislation  is  not  neces- 
sarily obnoxious  to  the  constitution.  It  Is 
a  settled  construction  of  similar  constitution- 
al provisions  that  a  legislative  act  which 
applies  to  and  embraces  all  persons  "who 
are  or  who  may  come  Into  like  situations 
and  circumstances"  is  not  partial.'  This 
principle  was  Iterated  in  Phillips  v.  Railway 
C!o.,  86  Mo.  540,  in  reference  to  the  same  and 
another  statute,  and  reiterated  in  other  cas- 
es. State  V.  WofTord,  121  Mo.  61,  25  S.  W. 
851;  State  v.  Marion  Oo.  Ot,  128  Mo.  427,  30 
B.  W.  103,  31  a  W.  23.  There  is  nothing  that 
can  be  said  against  the  act  of  .1807  which 
could  not  have  been  said,  or  was  not  said, 
against  the  double-damage  statute  above 
mentioned,  and  which  is  not  fully  answered 
in  the  cases  above  referred  to.  We  see  noth- 
ing In  the  act  of  1807  hi  confilct  with  the 
constitution  of  this  state. 

"As  to  the  contention  that  the  act  Is  In 
violation  of  the  constitution  of  the  United 
States,  we  will  only  refer  to  decisions  of  the 
supreme  court  of  the  United  States  on  that 
subject  The  case  of  Humes  v.  Railway  Co., 
above  quoted,  was  taken  on  writ  of  error  to 
that  court  and  it  was  there  held  that  the 
statute  was  not  obnoxious  to  the  federal 
constitution.  Tbe  grounds  upon  which  its 
invalidity  was  urged  by  the  railroad  compa- 
ny are  the  grounds  upon  which  the  Invalidity 
of  the  statute  in  question  is  urged  In  the 
case  at  bar.  That  court  said:  'And  there 
can  be  no  rational  ground  for  contending 
that  the  statute  deprives  It  [the  railroad 
company]  of  property  without  due  process  of 
law.'  And  in  discussing  the  second  ground 
the  court  said:  'The  objection  that  the  stat- 
ute of  Missouri  violates  the  clause  of  the 
fourteenth  amendment  which  prohibits  a 
state  to  deny  to  any  person  within  its  Juris- 
diction the  equal  protection  of  the  laws  la 
as  untenable  as  that  which  we  have  consid- 
ered. The  statute  makes  no  discrimination 
against  any  railroad  company  on  its  require- 
ments. •  •  •  There  is  no  evasion  of  the 
rule  of  equality  where  all  companies  are  sub- 
ject to  the  same  duties  and  liabilities  un- 
der similar  circumstances.'  Railway  Co.  t. 
Humes,  115  U.  a  512,  6  Sup.  Ct.  110,  26  I^ 
Bd.  46S.    In  1874,  Kansas  enacted  a  railroad 
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f eHow-Berrant  law  almost  Identical  with  the 
first  section  of  our  act  of  1807.  The  valid- 
ity of  that  act  came  In  question  before  the 
supreme  court  of  Kansas,  when  It  was  at- 
tadced  on  the  same  grounds  that  are  urged 
in  this  case;  but  that  court  held  the  law  In- 
vaUd.  Hallway  Co.  ▼.  Mackey,  33  Kan.  288, 
6  Pac.  291.  That  case,  like  the  Humes  Case, 
above,  was  carried  by  writ  of  error  to  the  su- 
preme court  of  the  United  States,  and  it  was 
there  decided  In  the  same  way.  The  court 
said:  'The  only  question  for  an  examina- 
tion, as  the  law  of  1874  Is  presented  to  us  in 
this  case,  is  whether  It  is  In  conflict  with 
clauses  of  the  fourteenth  amendment.  The 
supposed  hardship  and  injustice  consist  in 
Imputing  liability  to  the  company  where  no 
personal  wrong  or  negligence  is  chargeable 
to  It  or  Its  directors.  But  the  same  hardship 
and  Injustice,  If  there  be  any,  exists  when 
the  company,  without  any  wrong  or  negli- 
gence on  Its  part,  is  charged  for  injuries  to 
passengers.  Whatever  care  or  precaution 
may  be  taken  in  conducting  Its  business  or 
in  selecting  its  servants,  If  Injury  happen  to 
the  passengers  from  the  negligence  or  incom- 
petency of  the  servants,  responsibility  there- 
for at  once  attaches  to  it  The  utmost  care 
on  Its  part  will  not  relieve  It  from  liability. 
If  the  passenger  Injured  be  himself  free  from 
contributory  negligence.  The  law  of  1874 
extends  this  doctrine,  and  fixes  a  like  lia- 
bility upon  railroad  companies,  where  inju- 
ries are  subsequently  suffered  by  employes, 
though  It  may  be  by  the  negligence  or  in- 
competency of  a  fellow  servant  in  the  same 
general  employment,  and  acting  under  the 
same  Immediate  direction.  That  its  passage 
was  within  the  competency  of  the  legislature 
we  have  no  doubt  The  objection  that  the 
law  of  1874  deprives  the  railroad  compa- 
nies of  the  equal  protection  of  the  laws  is 
even  less  tenable  than  the  one  considered.  It 
seems  to  rest  upon  the  theory  that  legis- 
lation which  is  special  in  Its  character  la 
necessarily  within  the  constitutional  Inhibi- 
tion; but  nothing  can  be  further  from  the 
fact.  The  greater  part  of  all  legislation  is 
special,  either  in  the  objects  sought  to  be 
attained  by  it  or  in  the  extent  of  its  appli- 
cation.' Railway  Co.  v.  Mackey,  127  U.  S. 
206,  loc  dt  208»  209,  8  Sup.  Ot  1161,  32  L. 
ISd.  107.  And  at  the  same  time  the  court 
sustained  the  validity  of  a  like  statute  of 
Iowa,  attacked  on  the  same  grounds.  Rail- 
way Co.  V.  Herrick,  127  U.  8.  210,  8  Sup.  Ot 
1176,  32  L.  Ed.  109. 

'The  fourth  section  of  the  act  of  1887  de- 
clares that  DO  contract  made  between  the 
railroad  company  and  its  employd,  limiting 
the  liability  of  the  corporation  for  dam- 
ages under  that  act  shall  be  valid,  but  that 
all  such  agreements  shall  be  null  and  void. 
There  was  no  attempt  at  a  contract  of  that 
kind  In  this  case,  and  therefore  we  need  not 
discuss  that  section;  but  as  it  is  said  in 
the  brief  of  appellant  that  section  renders 
tlie  whole  act  unconstitutional,  we  will  call 


attention  to  the  fact  that  a  almnar  provision 
Is  contained  In  the  Iowa  statute,  which  the 
United  States  supreme  court  in  the  case  last 
cited  holds  to  be  a  valid  law.  Lest  the  allu- 
sion here  made  to  section  4  of  this  act  be 
construed  as  casting  a  doubt  on  the  validity 
'of  that  section,  we  will  add  that  no  such 
purpose  is  Intended.  The  validity  of  a  simi- 
lar statute  in  Ohio  was  sustained  In  Pierce 
V.  Van  Dusen,  supra,  and  that  statute  con- 
tained also  a  section  to  the  effect  that  it 
should  be  unlawful  for  the  railroad  company 
to  make  any  contract  with  its  employ^  in 
contravention  of  Its  purpose.  And  the  su- 
preme court  of  the  United  States,  as  late  as 
December  11,  1880,  sustained  the  validity  of 
a  statute  of  Indiana  of  like  effect  Tullis  v. 
Raihroad  Oo.,  20  Sup.  Ct.  136,  44  K  Ed.  192. 
We  hold,  therefore,  that  the  act  of  1887  is 
not  in  violation  of  any  of  the  provisions  of 
the  constitution  of  the  United  States. 

"There  is  no  error  on  the  face  of  the  rec- 
ord, and  therefore  the  Judgment  of  the  cir- 
cuit court  IB  affirmed.    All  concur." 

Adiel  Sherwood,  In  pro.  per.  James  Booth 
and  Morton  Jourdan,  for  respondent. 

PBR  CURIAM.  The  foregoing  opinion  bj 
YALLIANT,  J.,  In  division  No.  h  is  adopted 
as  the  opinion  of  the  court  in  band 

BURGESS,  a  J.,  and  ROBINSON,  BRACE, 
and  GANTT,  JJ.,  concur.  MARSHALL,  J., 
concurs  in  all  except  paragraph  1.  SHER- 
WOOD, J.,  has  the  privilege  of  filing  a  sep- 
arate opinion  hereafter. 


CRIM  V.  CRIM. 
(Supreme  Court  of  Missouri.    May  21,  1901.) 

JUDOMBNT— CONFESSION— POWER    OP    ATTOR- 
NBY— FRAUD— RKS  JUDICATA. 

1.  Where  defendant  gave  a  note  authorizing 
any  attorney  at  law  to  appear  in  any  court  in 
the  United  States,  waive  process,  enter  an  ap- 
pearance, and  confess  Juagment  thereon,  such 
appearance  by  an  attorney  gives  the  court  ju- 
risdiction to  enter  a  personal  judgment  against 
defendant,  and  an  action  on  such  judgment  may 
be  maintained  in  the  courts  of  another  state. 

2.  Where  there  was  no  fraud,  misrepresenta- 
tion, trick,  or  concealment  in  procuruur  from 
defendant  a  note  containing  a  power  of  attor- 
ney to  confess  Judgment  thereon,  he,  having  de- 
liberately signed  It  without  reaaing,  cannot  aft- 
erwards take  advantage  of  his  own  negligence 
and  dispute  the  validity  of  a  judgment  entered 
in  strict  compliance  with  the  power. 

3.  Where  defendant  gave  a  note  authorizing 
any  attorney  to  appear  in  any  court  and  con- 
fess judgment  thereon,  on  such  appearance  by 
attorney  the  court  acquires  Jurisdiction  of  de- 
fendant, and  on  a  suit  in  another  state  on  the 
judgment  so  confessed  the  question  of  fraud  in 
tiie  note  cannot  be  raised,  since  the  note  is 
merged  in  the  judgment,  and  only  fraud  in  the 
very  act  of  procuring  the  judgment  can  be  in- 
terposed as  a  defense  thereto. 

Valliant  and  Robinson,  JJ.,  dissenting. 

In  banc.  Appeal  from  circuit  court  Barton 
county. 

Action  by  Oeorge  Olm  against  Jacob  Grim. 
From  a  Judgment  for  defendant  plaintiff  ap- 
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peals.    Canse  transferred  from  Division  No. 
1  to  court  in  banc  on  dissent.    Reversed. 

White  &  McCaiuiuou,  for  appellant.  Thur- 
man,  Wray  &  Tinuuonds,  for  respondent 

MARSHAIXi,  J.  The  following  opinion  was 
heretofore  rendered  in  this  case  by  division 
No.  1  of  this  court: 

"Action  upon  a  foreign  Judgment  for  $7,004. 
Judgment  for  defendant  Plaintiff  appeal^. 
The  parties  are  brothers,  and  both  formerly 
lived  in  Ohio.  The  defendant  was  in  debt 
to  the  plaintiff,  and  on  the  10th  of  November, 
1&81,  was  about  to  remove  to  Missouri.  The 
plaintiff  demanded  a  settlement  and  the  de- 
fendant as  he  says,  because  he  would  have 
bad  trouble  If  he  had  not  done  so,  gave  the 
plaintiff  liis  note  for  $4,000,  payable  at  one 
year,  with  6  per  cent  interest  in  settlement 
of  the  debt.  The  note  contained  a  cognovit 
authorizing  any  attorney  at  law  to  appear 
In  any  court  of  the  United  States,  waive  pro- 
cess, enter  appearance,  and  confess  judgment 
against  defendant  for  the  amount  due  on 
the  note,  including  Interest  and  costs,  and 
to  release  all  errors.  On  the  14th  of  October, 
18»1,  the  plaintiff  instituted  suit  against  the 
defendant  in  the  court  of  common  pleas  of 
Stark  county,  Ohio,  upon  the  note.  Pursuant 
to  the  terms  of  the  note,  W.  3.  Piero,  an  at- 
torney of  that  court  entered  the  defendant's 
appearance,  waived  process,  and  confessed 
judgment  for  $7,004,  the  principal  and  inter- 
est due  on  the  note,  released  all  envrs,  and 
waived  all  rights  of  appeal.  Thereafter  the 
plaintiff  Instituted  this  suit  In  the  Barton 
county  circuit  court  on  the  foreign  judgment. 
The  answer  of  the  defendant  Is  a  general  de- 
nial, with  special  pleas:  (1)  That  the  Ohio 
court  had  no  Jurisdiction,  because  defendant 
was,  and  had  been  for  over  10  years,  a  resi- 
dent of  Barton  county,  Mo.,  and  was  not  sum- 
moned and  did  not  appear  in  the  Ohio  court 
and  never  authorized  Piero  or  any  one  else 
to  appear  for  him,  and  tliat  at  the  time  the 
suit  was  begun  in  Ohio  the  debt  was  barred 
by  limitation  in  Missouri;  (2)  that  the  parties 
are  brothers,  and  the  defendant  being  In  debt 
to  the  plaintiff,  was  about  to  remove  to  Mis- 
souri, and  plaintiff  asked  defendant  to  sign  a 
note  for  the  balance  due  plaintiff,  saying  he 
only  wanted  a  settlement  and  would  never 
enforce  the  note  agaldst  defendant;  that  de- 
fendant did  not  In  fact  owe  the  plaintiff  as 
much  as  $4,000;  that  he  signed  the  note,  un- 
derstanding that  It  was  only  a  promissory 
note,  and  not  knowing  that  It  contained  a  pro- 
vision authorizing  a  confession  of  judgment 
and  never  having  agreed  to  grant  such  au- 
thority to  any  one;  that  the  plaintiff  falsely 
and  fraudulently  represented  to  him  that  it 
was  only  a  promissory  note,  and  concealed 
from  blm  the  fact  that  it  contained  a  cogno- 
vit; and  that  relying  on  the  statements  of 
the  plaintiff,  he  signed  the  note  without  read- 
ing It  or  examining  it  The  trial  developed 
the  facts  to  be  that  notes  of  this  character 
are  nsually  mrad  In  Ohio;  that  the  defendant 


bad  been  largely  engaged  In  dealing  In  cattle 
while  he  lived  In  Ohio,  and  bad  executed 
many  such  notes,  and  that  several  Judgments 
had  l>een  rendered  against  him  fbere  njion 
similar  notes  under  the  cognovit  tli»«in  con- 
tained; that  he  had  procured  many  loans 
from  the  banks  upon  similar  notes,  and  that 
the  banks  would  not  make  loans  upon  any 
other  kind  of  paper;  that  he  had  given  sim- 
ilar notes  to  other  persons  before  leaving 
Ohio;  that  there  were  no  representations 
made  to  him  about  the  character  of  this  note 
when  he  signed  U,  and  no  attempt  made  to 
conceal  its  character  from  him;  that  he  owed 
his  brother  some  amount,— the  brother  says 
$5,000,  and  he  says  It  was  not  so  much,— and 
that  his  brother  offered  to  settle  it  if  he  would 
give  him  this  note  for  ^,000;  and  that  he 
did  so  because  'I  expect  I  would  have  had  to 
sign  the  note  or  got  into  trouble.'  The  conrt 
refused  all  the  instructions  asked  by  tbe 
plaintiff,  and  on  Its  own  motion  instructed  the 
jury  as  follows:  'You  are  instructed  that 
your  verdict  will  be  for  the  plaintiff  for  the 
full  amount  of  the  judgement  sued  on.  with 
Interest  on  the  same  from  October  14,  1891. 
to  date,  at  tbe  rate  of  6  per  cent  per  annum, 
unless  you  further  believe,  from  the  prepon- 
derance or  greater  weight  of  the  evidence, 
that  the  defendant,  at  tbe  time  he  signed  the 
note  uxran  which  the  judgment  sued  on  is 
based,  had  no  knowledge  that  the  said  note 
contained  a  power  of  attorney  to  confess  Judg- 
ment and  had  no  Intention  to  sign  such  a  note. 
In  which  case  your  verdict  will  be  for  the  de- 
fendant' The  Jury  found  for  the  defendant, 
judgment  was  entered  upon  the  verdict  and 
after  proper  steps  the  plaintiff  appealed. 

"1.  There  was  no  fraud,  misrepresentation, 
trick,  or  concealment  In  the  procurement  of 
the  note.  It  may  be  true  the  defendant  did 
not  read  it  before  be  signed  it;  but  he  was 
sni  juris,  had  full  opportunity  to  read  It,  and 
deliberately  signed  it.  The  law  presumes  he 
knew  Its  contents,  and  he  cannot  be  permit- 
ted now  to  take  advantage  of  his  own  fault 
or  negligence.  O'Bryan  v.  Kinney,  74  Mo.  126; 
Snider  v.  Express  Co.,  63  Mo.  876;  Railway  v. 
Cleary,  77  Mo.  637;  Mateer  v.  Railway  Co., 
105  Mo.  352, 16  S.  W.  839;  Kellerman  v.  Rail- 
road Co..  136  Mo.  177,  34  S.  W.  41,  37  S.  W. 
828;  1  Whart  Conv.  {  llHt.  The  defendant  re- 
lies on  Wright  v.  MePIke,  70  Mo.  175,  ap- 
proving what  was  said  In  Brlggs  v.  Ewart,  51 
Mo.  249,  as  follows:  'It  may  be  assumed  as 
an  axiom  that  no  one  can  be  made  a  party  to 
a  contract  without  his  own  consent.  Al- 
though his  signature  may  be  put  to  the  writ- 
ing, and  may  have  been  written  by  himself, 
yet  If  he  did  not  know  what  he  was  signing, 
but  acted  honestly  under  the  belief  that  he 
was  signing  some  other  paper,  and  not  the 
one  he  really  signed,  he  ought  not  to  be  bound 
by  such  signature.'  In  McPike's  Case  this 
was  quoted,  and  then  It  was  said:  'Although 
that  ease  has  been  overruled,  the  doctrine  an- 
nounced In  the  foregoing  extract  from  the 
opinion  was  not  disturbed  by  the  court  In  the 
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orerrnltng  dedslon.  As  betvreen  the  original 
parties,  If  one  has  procured  tbo  signature  of 
tbe  otber  to  a.  written  agreement,  wliettier  by 
fraud  or  not,  which  does  not  contain  the  con- 
tract made  by  the  parties,  but  a  different  one, 
he  cannot  be  permitted  to  avail  himself  of 
tliat  contract,  but  must  stand  by  the  one 
which  was  in  fact  entered  Into  by  both  par- 
ttee.'  In  Briggs  t.  E^wart,  supra.  It  was  held 
that  such  a  d^ense  could  be  made,  even  if 
the  note  was  held  by  a  bona  fide  purchaser 
for  value  and  without  notice  before  maturity. 
This  case,  as  was  also  the  case  of  Corby  v. 
Weddle,  57  Mo.  452,  which  followed  it,  was 
expressly  overruled  in  Shirts  v.  Overjohn, 
60  Mo.,  loc.  dt.  312.  The  doctrine  further  an- 
nounced in  McFlke's  Case,  that  as  between 
the  original  parties  such  questions  are  open 
to  inquiry  In  a  suit  at  law  upon  the  note, 
whether  the  note  was  made  by  fraud  or  not. 
Is  no  longer  the  law  In  this  state,  as  the  cases 
cited  above  clearly  show.  Courts  of  equity 
set  aside  contracts  procured  by  fraud,  and  re- 
frame  contracts  where  there  has  been  a  mu- 
tual mistake  of  the  parties;  but  It  is  an  in- 
variable rule  of  law  that.  In  the  absence  of 
fraud  or  mistake,  parol  evidence  Is  not  ad- 
missible to  contradict  or  vary  a  written  con- 
tract. The  written  contract  Is  conclusively 
presumed  to  merge  all  prior  negotiations,  and 
to  express  the  final  agreement  of  the  parties. 
To  iiermlt  a  party,  when  sued  on  a  written 
contract,  to  admit  that  be  signed  it  but  to 
deny  that  It  expresses  the  agreement  be 
made,  or  to  allow  him  to  admit  that  he 
signed  it,  but  did  not  read  it  or  know  its 
stipulations,  would  absolutely  destroy  the 
value  of  all  contracts  and  negotiable  instru- 
ments. The  reason  underlying  the  rule  is  to 
give  stability  to  written  agreements,  and  to 
remove  the  temptation  and  possibility  of  per- 
jury, which  would  be  afforded  if  parol  evi- 
dence was  admissible.  But,  aside  from  these 
considerations,  this  is  a  suit  upon  a  Judg- 
ment, and  not  upon  the  note.  The  note  Is 
merged  in  the  Judgment,  and  the  defenses 
that  might  have  been  available.  If  properly 
interposed  in  the  suit  on  the  note,  are  not 
open  to  revtew  here.  Even  if  there  was  fraud 
in  the  note  constituting  the  cause  of  action, 
the  Judgment  cannot  be  attacked.  Only  fraud 
in  the  very  act  of  procuring  the  Judgment  can 
be  Interposed  as  a  defense  to  the  Judgment, 
even  In  a  direct  attack  in  equity  to  set  aside 
the  Judgment.  Hamilton  v.  McLean,  139  Mo. 
678,  41  &  W.  224;  Bates  v.  Hamilton,  144 
Mo.,  loc.  dt  11,  46  S.  W.  Ml. 

"Ji.  Judgments  upon  notes  containing  such 
a  cognovit  are  valid  Judgments  in  Ohio. 
Matthews'  Lessee  v.  Thompson,  3  Ohio,  272; 
Watson  V.  Paine,  26  Ohio  St.  840;  Clements 
V.  Hill,  35  Ohio  St  141.  Such  Judgments  are 
also  valid  In  other  states.  Hansen  v.  Schles- 
inger  (111.  Sup.)  17  N.  E.  718;  Koche  v.  Bel- 
dam, 119  111.  820,  10  N.  E.  191;  Holden  v. 
Bull,  1  Pen.'  &  W.  460;  Ely  v.  Karmany,  23 
Pa-  814;  Stein  v.  Bnnner  (La.)  7  South.  718; 
Shoe  Oo.  V.  Falk  (Wis.)  61  N.  W.  662.    The 


identical  question  here  involved  came  before 
this  court  in  Randolph  v.  Keller,  21  Mo.  657, 
where  the  suit  was  upon  a  Judgment  render- 
ed by  the  'inferior  court  of  common  please 
in  and  for  the  county  of  Sussex,  state  of  New 
Jersey,'  upon  a  note  containing  a  cognovit  in 
almost  the  exact  terms  with  the  note  upon 
wbich  the  Ohio  court  entered  Judgment  in 
this  case.  Practically  the  same  defenses 
were  made  there  that  are  made  here.  But 
it  was  held  that  such  Judgment  was  valid 
in  New  Jersey,  even  though  neither  of  the 
parties  were  citizens  of  that  state,  or  had  ever 
been  in  that  state,  and,  this  being  so,  the 
Judgment  was  entitled  to  'full  force  and 
credit'  hi  this  state,  under  section  1  Of  ar- 
ticle 4  of  the  constltutlwi  of  the  United 
States;  and  hence  the  New  Jersey  Judg- 
ment was  enforced  here.  Similar  Judgments 
are  enforced  m  other  Jurisdictions,  even 
though  the  defendant  was  a  resident  of  an- 
other state  than  that  in  which  the  Judgment 
sought  to  be  enforced  was  rendered.  Kitch- 
en V.  Bank  (Kan.  Sup.)  36  Fac.  344;  Bitter 
V.  HofCman,  36  Kan.  215,  10  Pac.  676;  Omfts 
V.  Clark,  38  Iowa,  237;  Nicholas  v.  Farwell, 
24  Neb.  180,  88  N.  W.  820;  Snyder  v.  Critch- 
field  (Neb.)  C2  N.  W.  806;  Slpes  v.  Whitney, 
30  Ohio  St  69.  The  question  whether  the 
note  upon  Avhlch  the  Judgment  sued  on  was 
barred  by  limitation  in  Missouri  is  not  open 
to  review  here.  The  suit  is  upon  the  Judg- 
ment and  that  is  not  barred  by  limitation. 
It  follows  that  the  trial  court  erred  In  giv- 
ing tlie  instruction  quoted,  and  also  that 
neither  the  answer  nor  the  evidence  shows 
any  defeuse  to  the  suit  The  trial  court 
should  have  directed  a  verdict  for  the  plain- 
till,  and  the  Judgment  of  that  court  Is  re- 
versed, and  the  cause  remanded,  to  be  pro- 
ceeded with  in  accordance  herewith." 

l7pon  motion  the  cause  was  transferred  to 
court  in  banc,  upon  the  dissent  of  VALLI- 
ANT,  J.  The  case  has  again  been  fully  ar- 
gued and  further  briefed  by  counsel.  In  ad- 
dition to  what  Is  said  in  the  divisional  oplu- 
lon,  it  is  proper  to  say  that  the  cases  of 
D'Arcy  V.  Ketchum,  11  How.  165,  18  L.  Ed. 
«48.  and  Pennoyer  v.  NefT,  95  V.  S.  714,  24 
li.  Ed.  6<fi>,  are  not  applicable  to  the  case  at 
bar,— the  first  because  there  was  no  service 
of  any  kind  upon  the  partner  who  lived  In 
Louisiana,  and  therefore  the  personal  Judg- 
ment of  the  New  York  court  against  him  was 
void;  and  the  second,  because  the  service 
was  by  publication,  constructive,  and  there- 
fore it  would  not  support  a  personal  Judg- 
ment, while  in  the  case  at  bar  the  defendant 
was  In  court  by  his  own  voluntary  act  when 
the  Judgment  was  rendered  against  him. 
Counsel  ior  defendant,  in  a  supplemental 
brief,  has  referred  to  the  following  coses  as 
authority  for  the  contention  that  the  deci- 
sion in  tills  case  and  that  In  Randolph  v 
Kefler,  21  Mo.  657,  are  not  in  harmony-  with 
ttie  rule  and  iwllcy  In  this  state:  Overstreet 
V.  Shannon,  1  Mo.  629;  Sallee  v.  Hays,  S 
Mo.  116;   Smith  v.  Ross,  7  Mo.  464;   GiUett 
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T.  Gamp,  2S  Mo.  875;  Miles  r.  Jones,  28  Mo. 
87;  Foote  t.  Newell,  29  Mo.  400;  Latimer  t. 
Kail  way  Co.,  43  Mo.  105;  Sevier  t.  Roddie, 
M  Mo.  580;  and  State  v.  Bunce,  65  Mo.  S48. 
A  careful  examination  of  these  cases  shows, 
boAvever,  that  they  have  iio  appUcatl<Mi  to 
the  case  at  bar.  Thus,  In  Oyerstreet  ▼. 
Shannon,  1  Mo.  528,  It  appeared  that  the  de- 
fendant had  not  been  served  in  any  manner 
in  the  foreign  state.  In  Sallee  v.  Hays,  3 
Mo.  116,  the  Judgment  was  against  the  de- 
fendants, who  were  nonresidents  of  the  for- 
eign state,  without  any  service  whatever, 
upon  a  covenant  of  their  ancestor,  and  the 
dea'ee  cliarged  the  assets  descended  with  the 
del>t*of  the  ancestor.  It  was  alleged  that 
such  a  decree  was  conclusive  upon  the  parties 
in  Kentuvlcy.  This  court  held  that  the  judg- 
ment was  not  valid  here,  because  the  de- 
fendants had  not  been  brought  into  court  in 
any  manner  whatever.  In  GiUett  v.  Camp, 
23  Mo.  375,  and  Latimer  v.  Railway  Co.,  43 
Mo.  105,  the  Judgment  was  based  solely  upon 
constructive  service  by  publication.  In  Smith 
V.  Boss,  7  Mo.  464,  the  action  was  upon  a 
foreign  Judgment  against  Smith,  who  was 
served,  and  Haniman,  as  to  whom  the  re- 
turn of  process  was  "not  found."  The  Judg- 
ment was  held  to  be  void  as  to  Haniman, 
because  he  was  never  brought  into  court 
In  Miles  V.  Jones,  28  Mo.  87,  the  defendant 
was  personally  served;  but  the  Judgment 
was  attacked  and  set  aside  because  it  was 
procured  by  fraud.  In  Foote  v.  Newell,  29 
Mo.  400,  It  appeared  that  a  Judgment  was 
rendered  against  the  defendant  in  Indiana 
(it  does  not  appear  from  the  statement  of 
facts  whether  the  defendant  was  in  court  or 
not,  but  it  seems  to  be  assumed  that  he  was; 
at  any  rate,  tliat  question  was  not  involved 
in  the  case),  and  tliat  the  sheriff  had  levied 
upon  the  property,  and  that  by  vhrtue  of  a 
statute  of  that  state  the  defendant  repleried 
the  property  levied  on,  and  obtained  a  stay 
of  execution,  according  to  the  law  of  that 
slate,  by  giving  a  bond  to  pay  the  Judgment 
The  statute  (Act  Ind.  Feb.  4,  1S31)  provided: 
"And  such  bond,  from  the  date  of  its  execu- 
tion, shall  be  taken  as,  and  have  the  force 
and  effect  of,  a  Judgment  confessed  in  a 
court  of  record  against  the  person  or  persons 
executing  the  same  and  against  their  estates, 
and  execution  may  issue  thereon  according- 
ly." The  Judgment  was  not  paid,  and  the 
bond  was  sued  on  In  this  state  as  a  Judg- 
ment of  the  state  of  Indiana.  It  was  held 
that  such  a  bond  had  "no  afBnlty"  to  a  Judg- 
ment, and  was  not  such  a  Judgment  as  is 
contemplated  by  the  act  of  congress.  All  of 
which  is  undoubtedly  right  for  such  a  bond 
is  no  more  a  Judgment  than  la  any  contract 
or  power  of  attorney  authorizing  a  confes- 
sion of  a  Judgment  It  is  the  act  of  the  par- 
ties, and  is  not  the  Judgment  of  a  court.  In 
Sevier  v.  Itoddle,  51  Mo.  580,  the  action  was 
upon  a  Tennessee  Judgment  It  i4>peared  that 
a  third  person  had  obtained  a  Judgment 
against  the  defendant  as  principal  and  the 


plaintiffs  as  Ua  suretiea.  The  mretiea  paid 
the  Judgment  and  undM'  the  laws  of  Ten- 
nessee obtained  a  sununary  Judgment,  with- 
out notice,  against  the  principal,  and  the  suit 
was  upon  this  Judgment  It  was  properly 
held  that  the  Judgment  was  not  such  a  Judg- 
ment as  the  act  of  congress  contemplated, 
because,  the  defendant  not  being  in  court 
the  proceeding  was  void.  In  State  v.  Bunce. 
65  Mo.  349,  it  appeared  that  nndw  the 
laws  of  Arkansas  the  plaintiff,  a  minor,  bad 
been  relieved  of  the  disability  of  infancy, 
"so  far  as  to  authorize  him  to  demand,  sue 
for,  and  receive  all  moneys  belonging  to 
him  in  the  state  of  Missouri,  in  the  hands 
of  his  curator,"  etc.  Thereupon  he  sued  the 
defendant  the  curator  of  his  estate  in  Mis- 
souri, upon  his  bond  as  such  curator,  to  re- 
cover the  estate  in  his  hands.  It  was  held 
that  the  minor  could  not  maintain  the  suit 
as  under  the  laws  of  Missouri  a  minor  can 
only  appear  by  guardian,  and  that  the  leg- 
islature of  Arkansas  conld  not  pass  a  law 
which  would  have  the  effect  of  giving  a  non- 
resident minor  of  this  state  a  different  status 
in  the  courts  of  this  state  from  that  of  a 
resident  minor  in  this  state,  when  seeking 
the  aid  of  the  courts  of  this  state.  This  de- 
cision is  right,  but  it  is  not  perceived  how 
It  applies  to  the  case  at  bar,  nor  how  the 
act  of  congress  has  any  bearing  on  It;  for 
the  action  was  not  for  the  enforcement  of  a 
Judgment  of  a  foreign  state,  but  was  simply 
an  attempt  to  make  the  minor  of  age  when 
he  came  into  the  Missouri  courts,  contrary 
to  the  laws  of  this  stat&  It  did  not  re- 
move his  disabilities  absolutely,  or  at  all  in 
Arkansas,  but  only  "so  far  as  to  authorize 
him  to  demand,  sue  for,  and  recover  all  mon- 
eys belonging  to  him  in  the  state  of  Missouri, 
in  the  hands  of  his  curator,"  etc.  This  was 
simply  a  bungling  attempt  by  the  courts  of 
Arkansas  to  control  Judicial  proceedings  in 
Missouri,  and  is  without  precedent  In  law 
that  we  are  aware  of. 

The  defendant  strenuously  contends  that 
the  case  of  Machine  Co.  v.  Baddiffe,  137  U. 
S.  287,  11  Sup.  Ct  92,  84  L.  Ed.  670,  is  "on 
all  fours"  with  the  case  at  bar.  In  that 
case  it  appeared:  "B.,  a  citizen  of  Mary- 
land, having  executed  a  bond  containing  a 
warrant  authorizing  any  attorney  of  any 
court  of  record  in  the  state  of  New  Tork,  or 
any  other  state,  to  confess  Judgment  for  the 
penalty,  and  Judgment  having  been  entered 
against  him  in  Pennsylvania  by  a  prothono- 
tary,  without  service  of  process  or  appear^ 
ance  in  person  or  by  attorney,  under  a  local 
law  permitting  that  to  be  done,  held,  (1) 
that  in  a  suit  upon  this  Judgment  in  Mary- 
land the  courts  of  Maryland  ware  not  bound 
to  hold  the  judgment  as  obligatory,  either 
on  the  ground  of  comity  or  of  duty,  con- 
trary to  the  laws  and  policy  of  their  own 
state;  (2)  that  B.  conld  not  properly  be  pre- 
sumptively held  to  knowledge  *  and  accept- 
ance of  particular  laws  of  Pennsylvania,  or 
of  all  the  Btataa  otbac  than  his  own,  allow- 
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Ing  that  to  be  done  which  was  not  antbor- 
Ised  by  the  terms  of  the  Instrument  be  had 
executed."  It  was  pointed  out  (1)  that  a 
judgment  of  a  sister  state  was  required  to 
be  observed  in  another  state  only  when  the 
defendant  was  served  with  process,  or  vol- 
untarily entered  his  appearance,  "or  that  be 
had  In  some  manner  authorized  the  proceed- 
ing"; (2)  that  an  Instrument  authorizing  a 
confession  of  Judgment  must  be  strictly  fol- 
lowed, and  its  terms  could  not  be  enlarged 
by  reading  into  it  the  laws  of  another  state, 
of  which  be  is  not  charged  with  Icnowledge, 
and  hence.  It  the  power  to  confess  Judgment 
was  conferred  upon  any  attorney  of  any 
court  of  record.  Its  terms  could  not  be  en- 
larged so  as  to  authorize  a  prothonotary  to 
confess  Judgment,  even  U  the  laws  of  the 
state  where  the  Judgment  was  rendered  ex- 
pressly permitted  a  prothonotary  to  act 
whenever  any  attorney  was  authorized  to  do 
so.  This  case  Is  "on  all  fours"  with  the 
case  at  bar,  and  is  ample  support  for  the  de- 
cision herein,  so  far  aa  it  holds  that,  where 
the  defendant  has  "authorized  the  proceed- 
ing," be  is  bound  by  the  Judgment,  and  the 
courts  of  other  states  must  give  force  and 
effect  to  the  judgment  of  the  sister  state 
whenever  the  authority  has  been  strictly 
pursued,  aa  is  the  case  here;  but  it  is  imlilte 
the  case  at  bar  in  this:  In  that  case  the  au- 
thority for  the  proceeding,  conferred  by  the 
act  of  the  defendant,  was  not  strictly  pur- 
sued; while  here  it  was  done.  That  Judg- 
ment was  held  void  in  a  sister  state  because 
a  prothonotary  does  not  come  within  the 
class  of  "attorneys  of  courts  of  record,"  and 
the  act  of  such  prothonotary  was  not,  there- 
fore, authorized  by  the  defendant,  and  the 
law  of  the  state  could  not  enlarge  the  au- 
thority granted  by  the  defendant  That  de- 
cision Is  also  valuable  as  showing  plainly 
the  principle  upon  which  D'Arcy  v.  Ketchum 
and  Peunoyer  t.  Neff,  supra,  both  of  which 
are  referred  to  in  that  case,  rested,  to  wit, 
that  in  neither  case  had  the  defendant  been 
served  with  process,  or  voluntarily  appear- 
ed, or  In  any  manner  authorized  the  proceed- 
ing. It  also  accentuates  the  proposition 
that,  if  the  Judgment  is  rendered  against  a 
party  who.  la  in  court  in  any  one  of  the  three 
ways  specifled.  It  is  valid,  not  only  in  the 
state  where  it  la  rendered,  but,  under  the 
act  of  congress,  in  all  sister  states. 

We  subscribe  and  adhere  to  all  the  cases 
cited  and  herein  reviewed,  but  the  rules 
there  announced  are  not  contravened  by  any- 
thing that  is  decided  in  the  case  at  bar. 
On  the  contrary,  those  were  all  cases  where 
the  party  sought  to  be  charged  had  not  been 
brought  Into  court  by  personal  service,  and 
bad  not  voluntarily  entered  his  appearance, 
and  had  mot  authorized  the  proceeding 
against  blm,  while  in  the  case  at  bar  the 
defendant  had  expressly  authorized  the  ex- 
act proceeding  that  was  had  against  him  in 
Ohio.  For  these  reasons,  the  opinion  here- 
tofore rendered  in  division  No.  1  is 'adopted 


as  the  opinion  of  the  court  in  banc^  and  the 
Judgment  of  the  circuit  court  la  reversed, 
and  the  cause  remanded,  to  be  proceeded 
with  In  accordance  herewith. 

BURGESS,  C.  J.,  and  SHERWOOD, 
BRACE,  and  GANTT,  JJ.,  concur. 

VAIjLIAXT,  J.  (dissenting).  The  consti- 
tution of  the  United  States  ordains  that 
"full  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records,  and  Judicial 
proceedings  of  every  other  state."  Article  4, 
{  1.  But  that  clause  of  the  constitution,  as 
Interpreted  by  the  supreme  court  of  the  Unit- 
ed States,  does  not  mean  that  all  judgments 
in  other  states  must  be  given  the  same  effect 
which  they  may  have  by  law  in  the  state 
where  rendered.  It  is  absolutely  essential. 
In  order  to  give  to  a  judgment  in  personam 
effect  outside  of  the  state  in  which  it  was 
rendered,  that  the  court  which  rendered  It 
should  have  bad  Jurisdiction  of  the  person 
of  the  defendant  In  D'Arcy  v.  Ketchum, 
11  How.  165,  13  L.  Ed.  &i8,  a  Judgment  ren- 
dered in  New  York  was  sued  on  in  Louisiana. 
A  statute  of  New  Yorlc  provided  that  where 
joint  debtors  were  sued  and  process  was  serv- 
ed on  one,  judgment,  if  plaintiff  prevailed, 
might  go  against  all;  and  the  New  York 
courts  had  held  such  Judgments  valid.  In 
that  case  a  partner  In  a  New  York  firm  lived 
In  New  Orleans,  the  firm  was  sued  in  New 
York,  and  the  partner  t&ere  served  with  pro- 
cess, and  Judgment  was  rendered  against 
both.  When  the  New  Orleans  man  was  sued 
on  the  Judgment  in  Louisiana,  the  trial  court 
held  that  the  Judgment  being  valid  in  New 
York,  where  rendered,  full  faith  and  credit 
must  be  given  to  it  everywhere,  and  rendered 
judgment  accordingly.  But  the  supreme  court 
of  the  United  States  reversed  the  Judgment. 
The  theory,  I  presume,  on  which  the  New 
York  statute  proceeded,  was  that  It  extended 
the  implied  agreement  which  exists  among 
partners  to  make  each  the  agent  for  all  in 
firm  matters  to  making  each  the  agent  for 
all  to  accept  service  of  a  writ  A  statutory 
provision  of  that  kind  might  be  obligatory 
in  the  state  of  Its  enactment  and  a  coiut 
might  on  such  service  render  a  judgment 
against  a  nonresident  that  would  be  valid  in 
tlie  state  where  rendered;  but  if  so,  it  would 
have  no  extraterritorial  effect  A  statute  of 
Oregon  was  to  the  effect  that  if  personal  serv- 
ice of  process  could  not  be  had  on  a  man,  and 
he  bad  property  within  the  state,  publication 
might  be  had,  and  on  that  notice  the  court 
could  proceed  to  hear  and  render  a  Judgment 
against  him;  the  statute  not  requiring  first 
the  seizure  by  attachment  of  the  pr<^erty.  In 
considering  a  case  under  that  statute,  the  su- 
preme court  of  the  United  States  said: 
"*  •  *  Attempts  have  been  made  to  en- 
force such  Judgments  in  states  other  than 
those  in  which  they  were  rendered,  under  the 
provision  of  the  constitution  requiring  thar 
full  faith  and  credit  shall  be  given  In  eacn 
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iitate  to  tile  pabUe  acta,  racords,  and  Jndlcial 
proceedings  of  every  otber  state,  and  the  act 
of  congi-ess  providing  the  mode  of  autlienticat- 
ing  such  acta.  •  *  *  In  the  earlier  cases 
it  was  supposed  that  the  act  gave  to  all  Judg- 
ments the  same  eflFect  in  other  states  which 
they  had  by  law  in  the  state  where  rendered; 
but  this  view  was  afterwards  qualified,  so  as 
to  make  the  act  applicable  only  when  the 
court  rendering  the  Judgment  had  Jurisdiction 
of  the  parties  and  of  the  subject-matter,  and 
not  to  preclude  an  Inquiry  into  the  Jurisdiction 
of  the  court  in  which  the  Judgment  was  ren- 
dered, or  the  right  of  the  state  itself  to  ex- 
ercise authority  over  the  person  or  the  sub- 
ject-matter." Further  down  In  the  same  opin- 
ion it  iB  said:  "To  prevent  any  misapplica- 
tion of  the  views  expressed  in  this  opinion,  it 
ia  proper  to  observe  that  we  do  not  mean 
to  assert,  by  anything  we  have  said,  that  a 
state  may  not  authorize  proceedings  to  deter- 
mine the  status  uf  one  of  its  own  citizens, 
who  is  a  nonresident,  which  would  be  bind- 
ing witiiln  the  state,  though  made  without 
Borvlce  of  process  or  personal  notice  to  the 
nonresident  The  Jurisdiction  which  every 
state  possesses  to  determine  the  civil  status 
and  capacities  of  all  its  inhabitants  involves 
authority  to  prescribe  the  conditions  on  which 
proceedings  affecting  them  may  be  commenced 
and  carried  on  within  Its  territory."  Pen- 
noyer  v.  Neft,  95  U.  S.  714,  loc.  dt  729,  734, 
24  L.  Ed.  565,  571,  573.  Thus  it  is  demon- 
strated by  the  highest  expounder  of  the  con- 
stitution of  the  United  States  that  a  Judg- 
ment may  be  valid  in  the  state  where  it  is 
rendered,  yet  not  required  by  the  federal 
law  to  be  accorded  full  faith  and  credit  by 
another  state.  If  the  court  In  the  sister  state 
did  not  have  actual  service  of  process,  or  if 
the  defendant  did  not  in  reality  enter  his  ap- 
pearance, the  United  States  constitution  doea 
not  force  us  to  recognize  a  Judgment  rendered 
on  constructive  service  or  on  a  fictitious  entry 
of  appearance. 

The  question  in  the  case  at  bar  Is,  did  the 
conrt  in  Ohio  have  Jurisdiction  of  the  person 
of  the  defendant  when  it  rendered  Judgment 
against  him?  He  was  at  the  time  a  resident 
of  Missouri,  and  was  not  in  Ohio  while  the 
suit  was  pending;  but  s<Mne  years  before, 
when  he  was  in  Ohio,  be  executed  the  note 
sued  on,  and  Included  in  it  what  purported  to 
be  an  authorization  to  any  attorney  at  law 
to  appear  in  any  court  In  the  United  States, 
waive  process,  enter  appearance,  and  confess 
Judgment  on  the  note  against  him.  Under 
that  authorization  some  one,  said  to  be  an  at- 
torney at  law,  did  essay  to  enter  the  defend- 
ant's appearance,  waive  process,  and  confess 
Judgment.  That  character  of  proceeding  Is 
said  to  be  valid  in  Ohio,  and  I  will  assume 
that  it  is,  and  that  the  Judgment  la  valid  in 
that  state.  Suppose  there  had  been  no  such 
authorization  in  the  note,  and  an  attorney  at 
law,  without  any  authority  from  defendant 
whatever,  had  entered  his  appearance  and 
Buffeted  the  Judgment  to  go.    That  would  be 


a  valid  jodgment  in  the  state  wbet«  rendeeed, 
to  the  extent,  at  leaat,  that  it  could  not  be 
avoided  collaterally.  But  the  docislona  above 
cited  are  authority  for  saying  that,  if  that 
Judgment  should  be  sued  on  here,  the  defend- 
ant may  avoid  it  by  a  plea  showing  that  tbe 
court  had  no  Jurisdiction  of  his  person.  Now, 
the  supposed  case  differs  from  the  case  at  bar 
only  in  this:  that  in  that  case  there  was  no 
semblance  of  authority  to  tbe  pragmatical  at- 
torney, while  here  there  ia  claimed  to  be  au- 
thority. But,  if  what  is  here  claimed  aa  au- 
thority is  no  authority,  then  there  is  no  dif- 
ference between  the  cases.  Tliat  so-called  au- 
thorization would  certainly  not  be  recognised 
as  valid  under  the  laws  of  this  state,  not 
because  we  do  not  recognize  the  right  of  a 
man  to  appoint  an  attorney  In  tbe  regular 
way  to  enter  his  appearance  in  a  suit  in 
court,  even  for  the  purpose  of  suffering  Jodg- 
ment to  go  against  him,  but  because  It  is 
against  the  policy  of  our  law  to  permit  a  man, 
when  entering  Into  an  obligation,  to  bargain 
away  his  right  to  be  beard  in  court,  should 
a  question  ever  arise  between  him  and  bis 
adversary  in  relation  to  it  A  man  who  bas 
signed  a  paper  of  tbat  kind,  if  it  is  valid.  Is 
completely  at  tbe  mercy  ot  the  holder,  what- 
ever the  merits  of  the  case  may  be,  because 
the  holder  may  go  to  any  fomm  in  the  Unit- 
ed States,  and  select  any  attorney  whom  he 
chooses,  and  have  Judgment  entered  against 
the  maker,  who  does  not  know  that  he  is  be- 
ing sued;  and  this  Judgment  creditor  comes 
to  the  state  in  which  the  Judgment  debtor 
resides,  and  asks  the  courts  of  such  state  to 
say  that  "full  faith  and  credit"  mast  be 
given  to  the  judgment  of  tbat  sister  sUte. 
But  It  Is  said  tbat  this  contract  was  good  in 
tbe  state  where  it  was  made,  and  is  there- 
fore valid  everywhere.  That  ii  not  a  rule  of 
universal  application.  In  the  case  last  dted 
the  supreme  conrt  of  the  United  States  said: 
"Tbe  several  states  are  of  equal  dignity  and 
authority,  and  tbe  independence  of  one  im- 
plies the  exclusion  of  power  from  all  othera; 
and  so  it  is  laid  down  by  Jiu-Ists  aa  an  elemen- 
tary principle  that  the  laws  of  one  state  have 
no  operation  outside  of  Its  territory,  except 
so  far  as  Is  allowed  by  comity."  That  comity 
never  admits  the  validity  of  an  act  done  in 
another  state  by  authority  of  the  law  there, 
if  it  contravenes  the  policy  of  the  law  here. 
In  Missouri  a  man's  right  to  be  heard  in  conrt 
is  Inalienable,  and  a  contract  like  the  one  in 
question  ia  not  only  not  authorized,  but  con- 
trary to  our  policy.  The  pretended  appear- 
ance that  Is  entered  under  such  authority  ia 
not  real,  but  fictitious.  We  are  not  forced  to 
recogulze  It,  and  would  do  violence  to  our 
Judicial  policy  if  we  did  so.  In  an  early  case 
(Randolph  v.  Keller,  21  Mo.  657)  this  conrt 
seems  to  have  felt  constrained  to  give  "full 
faith  and  credit"  to  a  Judgment  rendered  In 
New  Jersey  on  such  an  obligation.  But  the 
court  was,  even  then,  divided;  Judge  Scott 
rendering  a  dissenting  opinion.  The  consti- 
tution of  the  United  States,  however.  In  tbls 
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partlenlar,  has  had  much  enlightened  Inter- 
pretation since  then,  and,  as  said  by  the  Unit- 
ed States  supreme  court  In  the  Pennoyer  Case, 
above  cited,  the  earlier  decisions  hare  been 
qnallfled.  For  these  reasons  I  am  of  the 
opinion  that  the  Judgment  of  the  circuit  court 
was  for  the  right  party,  and  should  be  af- 
firmed. 

ROBINSON,  J.,  coacuTB  in  the  foreicoing 
viewB. 


CITT  OF  KANSAS  CITT  v.  BAIRD. 
(Supreme  Court  of  Missouri,  Division  No.  2. 

May  21,  1901.) 
COURTS-^rURISDICTION  OP  SUPREME  COURT- 
CONSTITUTIONAL       QUBSTION  —  CHRISTIAN 
SCIENTIST— VIOLATION  OP  ORDINANCE. 

A  couTiction  of  a  Christian  Scientist,  who 
perforins  alleged  services  for  the  sick,  and  re- 
ceives compensation  therefor,  for  a  violation  of 
a  city  ordinance  requiring  physicians  to  report 
all  cases  of  diphtheria  to  the  board  of  health, 
is  not  a  violation  of  Const,  art  2,  g  5,  guar- 
antying religious  freedom,  and  hence  an  ap- 
peal will  not  lie  to  the  supreme  court  on  the 
ground  that  the  cause  presents  a  constitutional 
qoestion. 

Appeal  from  orlmliuil  court,  Jackson  coun- 
ty; John  W.  Wofford,  Judge. 

Mrs.  A.  J.  Balrd  was  convicted  for  a  vio- 
lation of  a  city  ordinance  requiring  phy- 
clans  to  report  all  cases  of  diphtheria  to  the 
state  board  of  health,  and  she  appeals.  Ap- 
peal dismissed  for  want  of  Jurisdiction,  and 
cause  trwisferred  to  the  Kansas  City  court 
of  aiipeols. 

The  defendant  was  a  Christian  Scientist, 
wlio  was  accustomed  to  receive  compensation 
for  tending  the  sick,  and  she  was  called  to 
see  a  patient  alleged  to  have  diphtheria,  but 
failed  to  report  the  case  to  the  board  of 
health,  either  before  or  after  the  death  of 
the  child. 

Witten  &  Hughes  and  McDougal  &  Se- 
bree,  for  appellant.  Frank  Gordon,  for  re- 
spondent. 

GANTT,  J.  This  is  an  action  for  the  vio- 
lation of  a  city  ordinance  of  Kansas  City, 
which  provides  that  "every  physician  who 
shall  prescribe  for  or  treat  any  case  of 
♦  •  *  diphtheria  •  *  •  shall  Immedi- 
ately on  receiving  knowledge  that  the  per- 
son or  persons  are  athicted  with  any  of  said 
diseases  report  the  same  to  the  board  of 
health;  and  any  physician  who  shall  fail, 
neglect,  or  refuse  to  so  report,"  etc.,  "shall 
be  deemed  guilty  of  a  misdemeanor,  and  on 
conviction  fined  not  more  than  fifty  dollars." 
The  petition  charges  that  Mrs.  Balrd  did 
"unlawfully  fall,  neglect,  and  refuse  to  re- 
port to  the  board  of  health  of  said  city  a 
certain  case  of  diphtheria  of  which  she  had 
knowledge,  which  said  case  of  diphtheria 
the  said  Amanda  J.  Balrd,  physician,  attend- 
ed and  treated  in  professional  capacity,  and 
liad  knowledge  that  said  patient  was  afflicted 
with  diphtheria."  The  defendant  pleaded 
not  guilty,  was  tried,  and  fined  $60. 


This  case  has  been  Improporly  appealed 
to  this  court  There  is  no  constitutional 
question  Involved  in  this  case.  It  Is  true, 
in  her  motion  for  new  trial  defendant  says 
the  Judgment  Is  in  violation  of  section  5,  art 
2,  of  the  constitution  of  this  state,  but  she 
might  as  well  have  named  any  other  provi- 
sion of  the  wganic  law,'  as  it  is  evident  that 
her  constitutional  rlpht  of  religious  freedom 
was  in  no  sense  Involved  In  the  action.  The 
record  is  ordered  transferred  to  the  Kansas 
City  court  of  appeals,  because  this  court  has 
no  Jurisdiction  to  hear  and  determine  this 
Appeal. 

SUBKWOOI>,  P.  J.,  and  BURGESS,  J., 
concur. 


STATE  ex  rel.  SPBATT,  Revenue  Collector, 
V.  CHICAGO,  R.  I.  &  P.  RY.  CO. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
May  14.  1901.) 

TAXATION— RAILROADS— RIGHT  OP  WAY- 
SIDE TRACKS. 
Rev.  St  1889,  g  9339,  reouires  that  not 
only  the  land  coivered  by  a  right  of  way  of  a 
railroad  on  its  main  line,  stations,  etc.,  but  also 
land  covered  by  aide  tracks  and  used  as  a  switch 
yard,  shall  be  assessed  for  taxation  by  the  state 
board  of  equalisation.  Hdd,  that  where  a 
railroad  company  purchased  a  lot  for  use  for 
side  tracks,  removed  buildings,  and  leveled  the 
land,  and  constructed  a  side  track  across  the 
western  portion,  and  intended  to  lay  a  track  on 
the  eastern  portion  as  soon  as  it  could  acquire 
title  to  certain  other  properto,  the  eastern  por- 
tion of  the  lot  was  a  part  of  the  switch  yards, 
and  assessable  by  the  state  board  of  eqctaliza- 
ti<Hi,  and  not  by  the  county  assessor. 

Appeal  from  circuit  court  Buchanan  coun- 
ty;  Charles  F.  Strop,  Judge. 

Action  by  the  state,  on  the  relation  of  Bin- 
gene  H.  Spratt,  collector  of  taxes  for  Buchan- 
an county,  against  the  Chicago,  Roch  Island  & 
I'acMc  Railway  Company.  From  a  Judgment 
in  favor  of  ^wmplalnant  defendant  appeals. 
Reversed. 

Brown  &  Dolman,  for  appellant  Thos.  R. 
Allen,  for  re^Nwdent. 

VALUANT,  J.  This  1»  a  suit  for  taxes  as- 
sessed against  certain  real  estate  of  defendant 
in  the  city  of  St  Joseph.  The  only  question 
in  the  case  Is  whether  the  real  estate  listed 
Is  embraced  in  that  class  of  prepwty  which 
the  law  requires  to  be  assessed  by  the  state 
board  of  equalization.  If  it  is,  then  It  is  not 
subject  to  the  taxes  sought  to  be  collected  by 
this  suit  which  were  assessed  by  the  as- 
sessor of  Buchanan  county.  In  State  v. 
Hannibal  &  St  J.  R.  Co.,  135  Mo.  618,  37 
S.  W.  532,  the  statutes  which  govern  this  sub- 
ject were  fully  discussed  and  construed.  In 
that  case  It  was  decided  that  the  list  of  rail- 
road property  required  by  section  7718,  Rev. 
St  1S89  (now  section  9339,  Rev.  St  1899), 
to  be  furnished  the  state  auditor  as  the  basis 
for  the  action  of  the  state  board  of  eqnaliaa- 
tion.  Includes  not  only  the  land  covered  by 
the  right  of  way  of  the  main  line,  depots,  etc., 
Vut  also  land  covered  by  side  tracks,  and  used 
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as  A  switch  yard  In  connection  with  its  traf- 
fic as  a  common  carrier.  In  that  case  the 
following  from  the  supreme  court  of  Illinola 
was  quoted  with  approval:  "We  are  there- 
fore of  the  opinion  that  the  land  held  and  in 
actual  use  by  a  railroad  company  for  side 
tracks,  switches,  and  turnouts  must  be  re- 
garded, within  the  meaning  of  the  revenue 
law,  as  a  part  of  the  right  of  way  of  the  com- 
pany." Chicago  &  A.  B.  Co.  y.  People,  98  IIL 
357.  The  theory  of  the  system  of  taxing 
railroads,  as  contained  tik  our  statute,  seems 
to  be  that  the  railroad,  with  all  the  necessary 
appurtenances  to  its  efficient  equipment  as  a 
means  of  traffic,  is  to  be  taken  as  a  whole, 
and  assessed  for  taxation  by  the  state  board 
of  equalization.  That  does  not,  however.  In- 
clude property  that  is  used  by  a  railroad  cor- 
poration as  a  collateral  faclUly  to  its  business, 
such  as  workshops,  etc.,  nor  property  held 
for  purposes  other  than  those  of  a  carrier,  all 
of  which  is  subject  to  taxation  by  the  local 
authorities.  Taking  the  decision  In  State  t. 
Hannibal  &  St.  J.  R.  Co.,  above  cited,  as  the 
law  of  this  case,  the  only  question  is  wheth- 
er these  lots  are  to  be  deemed  as  in  use  by 
the  defendant  for  its  side  tracks  and  as  a 
switch  yard.  Respondent  contends  that  is  a 
question  of  fact  that  has  been  passed  on  by 
the  trial  court,  and  its  verdict  Is  not  a  sub- 
ject for  review;  citing  Bethune  v.  Railway 
Co.,  139  Mo.  580,  41  S.  W.  213.  It  is  true 
that  in  a  case  like  that  cited  this  court  will 
not  review  the  finding  of  the  trial  court  on 
a  question  of  fact  under  conflicting  evidence. 
But  in  the  case  at  bar  there  is  really  no  dis- 
pute as  to  the  main  facts.  There  was  some 
question  in  reference  to  the  recent  use  of  a 
structure  that  is  shown  on  the  map  and 
marked  "Stock  Yards,"  and  that  question  the 
trial  court  seems  to  have  found  in  favor  of  the 
relator,  and  that  finding  will  not  be  disturbed; 
but  that  is  unimportant  A  better  idea  of  the 
facts  of  the  case  will  be  derived  from  an  in- 
spection of  the  map  shown  in  evidence  than 
can  be  given  by  a  description  In  words: 

FIFTH    ST, 

30- 


This  shows  the  dty  bkx^  In  wbldi  are 
situated  defendant's  terminal  equipments, 
freight  depot,  etc.  The  land  sought  to  b«  sub- 
jected to  taxation  by  the  local  authorities  is 
contained  in  the  eastern  part  of  lota  10,  11, 
and  12  of  block  IS.  The  evidence  shows  that 
these  lots  were  obtained  by  purcha^-e  by  the 
railroad  company  In  connection  with  the  oth- 
er lots  in  the  same  and  the  adjoining  block,  to 
be  used  for  side  tracks,  switches,  depots,  eta; 
that  in  addition  to  the  traclis  shown  on  the 
map,  which  cross  the  lots  diagonally  towards 
the  western  part,  the  original  design,  stlU  en- 
tertained, was  to  locate  a  track  at  the  east 
end,  where  the  dotted  line  Is  shown;  tliat  this 
proposed  line,  from  an  engineering  stand- 
point, for  certain  purposes,  is  better  than 
the  lines  now  constituted,  but  the  company 
has  not  been  able  to  carry  Its  purpose  as  to 
the  dotted  line  into  effect,  because  it  has  been 
unable  yet  to  obtain  the  right  of  way  or  tftle 
to  the  lots  in  block  21  which  it  is  designed  to 
cross,  but  has  obtained  title  to  one  of  them. 
It  Is  argued  for  the  plaintiff  that  as  the  com- 
pany had  owned  the  lots  sought  to  be  taxed, 
for  12  years,  without  carrying  out  Its  pur- 
pose indlcateid  by  the  dotted  line,  that  pni^ 
pc«e  should  be  regarded  as  merely  conjectural. 
While  it  Is  true  the  company  has  not  built 
any  other  track  on  those  lots,  except  those  on 
the  west  end,  and  therefore  has  not  actually 
used  the  east  end  in  its  traffic,  yet  It  is  also 
true  that  it  has  not  put  the  lots  to  any  other 
use,  and  its  conduct  is  entirely  consistent 
with  the  Idea  that  It  Is  treating  them  only  as 
part  of  its  switch  yard.  When  the  title  was 
acquired  there  were  some  houses  on  the  lots, 
but  these  were  pulled  down  and  the  ground 
leveled.  The  stable  Indicated  on  the  map  is 
only  a  temporary  shed,  under  which  the  men 
employed  in  the  yard  and  about  the  depot 
hitch  their  horses.  It  will  be  seen  that  the 
tracks  crossing  these  lots  are  carried  out  of 
their  way  further  west  than  they  naturally 
would  be  to  reach  the  end  to  which  they  are 
directed,  and  this  Is  made  necessary  to  avoid 
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the  sharp  cnrre  that  would  be  zeqnired  at  the 
comer  of  Fifth  and  Ollre  streets.  This  shows 
that  the  east  end  of  these  lots  la  more  In  a 
direct  line  for  those  tracks  than  where  they 
are  located,  and  demonstrates  the  correctness 
of  what  the  engineer  testified  as  to  the  piu-- 
poee  indicated  by  the  dotted  line.  It  was  said 
by  this  court  in  the  case  above  cited  that  the 
right  of  way  for  the  main  track  of  a  railroad 
was  fixed  by  law  at  100  feet  wide,  and  that 
tor  a  side  track  was  to  be  fixed  at  what  was 
'  actiially  needed.  It  does  not  mean  that  the 
railroad  company  is  to  be  restricted  to  the 
narrowest  limit  In  which  It  can  pass  a  train 
OTer  the  side  track,  but  it  means  that  it  must 
be  allowed  what  is  reasonably  necessary  or 
convenient  And  while,  as  in  State  v.  St. 
Louis  &  S.  F.  Ry.  Go.,  117  Mo.  1.  22  8.  W. 
910,  a  railroad  company  cannot  hold  property 
exempt  from  the  local  assessor  merely  be- 
cause it  has  purchased  it  to  be  used  in  the 
future  for  yard  purposes,  while  in  the  mean- 
time it  is  used  for  another  purpose,  yet  a  rail- 
road company,  when  it  Is  acquiring  land  for 
its  terminal  facilities,  is  not  necessarily  re- 
stricted to  that  which  Is  immediately  indis- 
pensable. The  defendant's  engineer,  in  se- 
lecting this  block  for  its  terminals,  depot, 
and  Bide  tracks,  in  view  of  the  prospective 
growth  of  the  dty  and  the  growth  of  the 
company's  business,  does  not  appear  to  have 
acquired  more  land  than  is  reasonably  needed. 
We  are  satisfied  that  these  lots  are  a  part  of 
the  defendant's  switch  yards,  and  are  de- 
signed to  be  used  (»ily  as  sudi,  and  are  in- 
cluded In  the  property  of  defendant,  to  be  as- 
sessed for  taxation  by  the  state  board  of 
equallzatiom,  and  not  by  the  county  assessor. 
The  judgment  of  the  circuit  court  Is  reversed. 
AU  concur. 


BRUMMELIi  T.  HARRIS  et  al. 

(Sppreme  Court  of  Missouri,  Division   No.  1. 

May  14,  1901.) 

BOCNDARIBS— ADJOININO  LANDOWNBRS— UN- 
KNOWN BOUNDARY  —  DETERMINATION  BT 
OWNERS— DISREQARD  OF  DETERMINATION- 
INSTRUCTIONS. 

1.  The  boundary  line  between  defendant  and 
plaintiff  being  unknown,  the  boundary  was  fix- 
ed by  them  and  a  fence  built  thereon ;  it  being 
acreed  that  each  should  thereafter  conform  to 
toe  line  so  established.  Subsequently,  from  time 
to  time,  when  the  fence  was  repaired,  plaintiff 
ignored  the  established  dividing  line,  and  en- 
croached on  the  land  of  plaintiff.  Thereafter 
plaintiff  brought  ejectment,  and  the  court  in- 
structed, at  the  instance  of  defendant,  that  the 
mere  shifting  of  the  fence  from  the  line  from 
time  to  time  did  not  constitute  an  abandon- 
ment or  release  of  the  agreed  line,  but  that  the 
burden  was  on  plaintiff  to  show  that  the  de- 
fendants abandoned  and  released  their  claim 
to  the  old  line;  the  first  established  being  the 
true  line  of  division.  Held,  that  the  instruction 
was  more  favorable  than  defendants  were  en- 
titled to,  inasmuch  as  the  shifting  of  the  fence 
was  not  the  result  of  accident,  but  a  deliberate 
encroachment,  and  hence  an  abandonment  of 
the  agreed  line. 

2.  'The  court  charged  that,  if  the  jury  found 
that  a  certain  survey  established  the  correct 
line  between  the  lands  «f  plaintiff  and  defend- 
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ant,  before  plaintiff  could  be  devested  of  his 

title,  and  defendant  hold  same,  under  the  stat- 
ute of  limitations  or  agreement,  they  must  be- 
lieve that  plaintiff  and  defendant  agreed  upon 
a  line  as  the  true  line,  regardless  of  where  the 
true  line  might  be  or  might  thereafter  be  deter- 
mined, and  that  if  the  owners  of  the  premises 
built  a  fence  upon  the  agreed  line,  or  that  de- 
fendant more  than  10  years  prior  to  the  suit 
took  possession  of  the  lands,  claiming  and  in- 
tending the  line  to  be  the  true  line,  against  the 
world,  without  regard  to  where  the  true  line 
might  be,  and  that  although  defendant  may  have 
taken  possession  of  a  portion  of  plaintiff's  land 
20  or  more  years  since,  claiming  the  line  upon 
which  he  so  erected  the  fence  to  be  the  true 
boundary,  yet,  if  he  held  the  same  subject  to 
correction,  iben,  no  matter  how  long  he  thus 
held  the  land,  be  acquired  no  title  beyond  the 
true  line.  Held,  that  the  instruction  was  not 
erroneous  on  the  ground  that  it  hopelessly  con- 
fused defendant's  defenses  of  limitations  or 
agreement  as  to  the  line. 

3.  Where  the  true  diviaing  line  between  ad- 
jacent landowners  is  unknown,  and  they  agree 
on  a  fixed  line  as  the  true  line,  and  thereafter 
the  parties  ignore  it,  in  an  action  between  them 
to  determine  the  line  the  true  line  according  to 
the  survey  will  be  enforced. 

Appeal  from  circuit  court,  Omndy  county; 
P.  C.  Stepp,  Judge. 

Action  by  William  BmmmeU  against  War- 
ren Harris  and  others.  From  a  judgment  in 
favor  of  platntlfl,  defendants  appeal.  Af- 
firmed. 

O.  O.  Bain  and  O.  O.  Williams,  for  appel- 
lants. Harber  &  Knight  and  Hngh  O.  Smith, 
for  respondent 

MARSHALL,  J.  This  Is  the  second  ap 
peal  of  this  case  to  this  court  The  deci- 
sion on  the  former  appeal  Is  reported  In  148 
Ho.  430,  50  S.  W.  93,  and  the  former  judg- 
ment In  plaintiff's  favor  was  then  reversed  - 
because  of  errors  In  the  instructions  given 
for  the  plaintiff,  and  for  vagueness  In  the 
judgment  in  regard  to  the  land  ordered  re- 
stored by  the  judgment.  Upon  a  trial  anew 
In  the  circuit  court  the  plaintiff  again  obtain- 
ed judgment,  and  defendants  have  appealed 
a  second  time. 

The  action  la  In  ejectment  for  a  strip  of 
land  alleged  in  the  petition  to  be  20  feet 
wide,  and  lying  In  the  N.  %  of  the  N.  W. 
%  of  section  13,  the  W.  %  of  the  S.  B.  %  of 
section  12,  and  the  N.  W.  ^  of  the  N.  B.  % 
of  section  13,  in  township  61,  range  24,  in 
Grundy  county.  The  petition  is  In  the  usual 
form.  The  amended  answer,  filed  since  the 
former  decision  in  this  case,  is  a  general 
denial;  a  special  plea  of  the  establishment 
In  1863,  by  agreement  between  the  then  ad- 
joining owners,  of  a  dividing  line  between 
the  land  of  the  plaintUTs  grantors  and  the 
defendants'  laud,  followed  by  a  continuous 
occupancy  according  to  the  line  so  establish- 
ed by  the  respective  owners  ever  since;  a 
plea  of  the  lO-years  statute  of  limitation; 
and  a  disclaimer  of  possession  or  right  of 
possession  of  or  to  any  land  lying  west  of 
the  established  line.  The  reply  is  a  general 
denlaL  The  following  plat  made  by  Brown, 
the  former  county  surveyor,  gives  a  clear 
understanding  oif  tba  land  In  dispute: 
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The  section  line  Is  shown  by  the  heavy 
straight  line.  The  line  alleged  to  have  been 
established  In  1863  Is  shown  by  the  waving 
line  from  the  north  end  to  the  wagon  road, 
and  represents  the  location  of  the  old  worm 
fence.  The  waving  line  from  the  wagon  road 
to  the  railroad  represents  a  hedge  which 
was  planted  west  of  the  old  line,  and  there 
Is  now  a  wire  fence  a  few  feet  west  of  the 
hedge.  The  waiving  line  south  of  the  rail- 
road represents  the  old  worm  fence,  and  the 
broken  straight  lines  represent  the  wire  fence 
extending  the  whole  distance  from  north  to 
sontb. 

The  decision  of  this  court  on  former  ap- 
peal was  the  law  of  the  case  upon  the  trial 
anew  in  the  circuit  court,  so  far  as  the  facts 
presented    were    the    same.    Hennessy    t. 


Brewing  Co..  145  Mo.  104,  46  S.  W.  966;  Mar 
V.  Crawford,  160  Mo.  S04,  51  S.  W.  693; 
Bealey  v.  Smith  (Mo.  Sup.)  69  8.  W.,  loc.  clt 
985.  The  circuit  court  complied  with  this 
rule,  and  corrected  the  errors  pointed  out  In 
the  former  triaL  The  defendants  amended 
their  answer  so  as  to  expressly  disclaim  as 
to  the  land  lying  west  of  the  agreed  line  es- 
tablished in  18(33.  The  evidence  offered  on 
the  second  trial  showed  that  the  Brown  sur- 
vey established  the  section  lines,  and  that 
those  lines  were  shown  by  corner  stones,  tal- 
ly stakes,  and  blazed  trees.  The  verdict  of 
the  Jury  described  the  land  awarded  to  the 
plaintiff  as  lying  between  the  wire  fence 
and  hedge  on  the  west  and  the  section  or 
survey  line  on  the  east,  and  the  judgment 
followed  the  verdict  so  that  the  sheriff  would 
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have  no  difficulty  In  ascertaining  the  bound- 
aries of  tbe  land  to  be  restored  to  the  plain- 
tiff. There  Is  no  substantial  confii(;t  in  tbe 
evidence  that  in  1803  the  true  dividing  line 
was  unknown  to  tbe  then  adjoining  owners, 
and  that  in  order  to  settle  their  respectlTe 
rights  they  got  together  and  agreed  upon  a 
dividing  line,  and  staked  it  out,  and  built 
a  worm  or  morticed  fence  on  the  line  so  es- 
tablished, and  each  agreed  thereafter  to  con- 
form to  the  line  so  established.  But  there 
is  also  no  conflict  fn  the  evidence  that  they 
did  not  adhere  strictly  to  that  line,  but  from 
time  to  time  thereafter  when  the  hedge  was 
planted  and  when  the  wire  fence  was  con- 
structed the  defendants  ignored  the  estab- 
lished dividing  line,  and  encroached  upon  the 
land  of  the  plaintiff  and  his  grantor.  It  is 
this  encroachment  that  the  defendants  seek 
to  remedy  by  disclaiming  any  right  or  title 
thereto.  The  Jury,  however,  did  not  stop 
with  awarding  possession  of  so  much  as  had 
been  so  encroached  upon  and  disclaimed,  but 
went  further  and  found  for  the  plaintiff  for 
all  the  land  in  the  defendants'  possession 
that  lies  west  of  the  section  line,  which  em- 
braced not  only  the  part  so  disclaln>ed,  but 
also  the  part  which  lies  between  the  estab- 
lished dividing  line  and  the  true  or  section 
line.  This  verdict  may  perhaps  have  been 
induced  by  two  material  facts  that  are  dis- 
closed by  the  testimony:  First,  that  after 
the  Brown  survey  had  marked  the  section 
Hue  the  plaintiff  three  times  set  his  fence 
on  that  line,  and  each  time  the  defendants 
chopped  It  down  and  threw  it  back  on  plain- 
tilTg  land,  and  threatened  him  with  violence 
if  he  attempted  to  put  it  up  again;  and,  sec- 
ond, by  the  fact  that  although  the  defend- 
ants, after  the  former  decision  of  this  court, 
disclaimed  as  to  the  land  lying  between  the 
agreed  line  of  1863  and  the  wire  fence,  nev- 
ertheless they  still  maintained  the  wire  f^ce 
and  remained  in  the  actual  possession  of 
tbe  part  so  disclaimed,  thus  holding  on  to 
what  they  conceded  to  be  encroachments 
beyond  what  they  claimed  to  be  the  dividing 
line  established  by  agreement  in  1863.  Where 
tbe  true  dividing  line  between  adjacent  pro- 
prietors Is  unknown,  and  such  owners  agree 
upon  a  fixed  line  as  and  for  the  true  line, 
such  agreement  will  be  binding  upon  the 
parties  and  their  privies.  But  it  is  Just  as 
essential  that  each  should  take  and  retain 
possession  up  to  the  agreed  line  as  it  is  that 
such  line  should  be  established  by  agree- 
ment. If  either  Invades  the  part  allotted  to 
the  other,  or  encroaches  upon  the  other's 
possession,  the  fact  that  a  dividing  line  was 
agreed  upon  will  be  no  defense  to  an  action 
to  recover  the  possession  of  the  land  so  en- 
croached upon.  Likewise,  If  after  so  agree- 
ing upon  such  a  dividing  line  the  parties 
ignore  it,  and  by  long  course  of  conduct  disre- 
gard it,  they  lose  the  right  to  ask  the  court 
to  enforce  a  dividing  line  which  they  have 
themselves  Ignored.  In  such  event  the  court 
can  only    enforce   the   true  dividing   line. 


Jenkins  v.  Trager  (0.  0.)  40  Fed.  726;  Archer 
▼.  Helm,  68  Miss.  730,  11  South.  3;  Meyers 
V.  Johnson,  15  Ind.  261;  Robinson  v.  C!om, 
5  Ky.  125;  Smith  t.  Stewart,  7  Ky.  Law 
Kep.  287;.  Gwynn  v.  Schwartz,  32  W.  Va. 
487,  8  S.  B.  880;  Teass  v.  City  of  St.  Albans, 
38  W.  Va.  1,  17  S.  B.  400,  19  L.  R.  A.  802; 
Allen  V.  Reed,  51  Cal.  862;  Williams  v. 
Montgomery,  16  Hun,  60;  Atchison  v.  Pease, 
96  Mo.  566,  10  S.  W.  159;  Smith  v.  McCor- 
kle,  105  Mo.  185,  16  S.  W.  602;  Blair  v. 
Smith,  16  Mo.  273;  Major's  Heirs  v.  Rice,  57 
Mo.  3S4;  Jacobs  v.  Moseley,  91  Mo.  457,  4  S. 
W.  135;  Schad  v.  Sharp,  95  Mo.  573,  8  S.  W. 
549;  Turner  v.  Baker,  64  Mo.  218,  27  Am.  Rep. 
226;  Goltermann  v.  Schiermeyer,  125  Mo. 
291,  28  S.  W.  616;  Hedges  y.  Pollard,  149  Mo. 
216,  60  S.  W.  889;  4  Am.  &  Eng.  Enc.  I^w 
(2d  Ed.)  p.  860.  In  other  words,  where  the 
adjolniug  owners  agree  upon  a  dividing  line 
they  must  conform  to  that  agreement.  If 
they  do  not,  they  cannot  ask  the  court  to 
enforce  It;  for  the  courts  will  not  enforce 
any  agreement  which  the  parties  themselves 
have  expressly  abrogated,  or  which  they 
have  abandoned  or  disregarded  by  their  sub- 
sequent conduct.  Originally  the  worm  fence 
was  built  on  the  agreed  dividing  line,  partly 
by  defendants  and  partly  by  plaintiff's  grant- 
ors. But  when  defendants  set  out  the  hedge, 
between  the  railroad  and  the  wagon  road, 
the  fence  was  set  over  several  feet  west,  on 
plaintiff's  grantor's  land.  The  defendants 
say  this  was  done  by  consent,  to  avoid  some 
"washes"  on  the  land.  Thereafter,  from 
time  to  time,  when  the  fence  was  repaired 
or  reconstructed,  It  was  placed  a  little  further 
west  than  the  agreed  line.  Finally  when  the 
board  and  wire  fence  was  constructed,  about 
1887,  it  was  placed  altogether  west  of  the 
agreed  line,  and  at  varying  distances  from 
that  line.  So  that  neither  the  present  wire 
fence,  the  hedge,  nor  the  board  and  wire 
fence  is  now  at  any  point  on  the  agreed  line, 
but  is  all  of  it  several  feet  west  thereof,  as 
the  plat  herein  set  out  shows.  Now  the  de- 
fendants seek  to  avail  themselves  of  the 
agreed  line,  notwithstanding  neither  party 
has  observed  it  for  years,  by  disclaiming  as 
to  all  the  land  lying  west  thereof,  although 
the  fences  remain  as  they  were  located  west 
thereof.  On  the  other  band,  the  plaintiff 
treats  the  agreed  line  as  abrogated  by  tbe 
conduct  of  the  parties,  and  seeks  to  recover 
up  to  the  true  or  section  line. 

At  the  Instance  of  the  defendants,  the 
court  instructed  the  Jury  that  tbe  mere  shift- 
ing of  the  fences  from  the  agreed  line  from 
time  to  time  did  not  constitute  an  abandon- 
ment or  release  of  the  agreed  line,  but  that 
the  burden  of  proof  was  upon  the  plaintiff  to 
show  "that  the  defendants  abandoned  and 
released  their  claim  to  safd  old  line  of  the 
rail  fence  being  the  true  line  of  division." 
This  was  a  more  favorable  declaration  of 
the  law  than  the  defendants  were  entitled  to 
under  the  evidence  in  this  case;  for  the 
shifting  of  tbe  fences  was  not  the  result  of 
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accident  or  mistake,  but  was  a  gradual  and 
dellborate  encroachment  by  defendants  ujh 
on  the  lands  of  tbe  plaintiff  and  bis  gran- 
tors, and  hence  was  an  abandonment  of  tbe 
agreed  line. 

Tbe  court  instructed  tbe  Jury,  at  the  plain- 
tiff's Instance,  as  follows:  "(3)  U  the  Jury 
find  from  the  evidence  that  the  survey  des- 
ignated by  tbe  witnesses  as  tbe  'Brown  Sur- 
vey' establishes  tbe  correct  line  between  tbe 
lands  of  plaintiff  and  defendants,  then,  be- 
fore plaintiff  can  be  devested  of  bis  title 
thereto,  and  tbe  defendants  bold  the  same, 
under  tbe  statute  of  limitations  or  agree- 
ment pleaded  in  their  answer,  tbe  Jury  must 
find  and  believe  from  tbe  evidence  that  the 
previous  owners  of  tbe  lands  and  defendants 
agreed  upon  a  line  as  tbe  true  line,  and  this, 
too,  regardless  of  where  tbe  true  line  might 
In  fact  be,  or  might  thereafter  be  determin- 
ed upon,  and  that  tbe  owners  of  said  prem- 
ises built  fence  upon  said  agreed  line,  or 
that  defendants,  more  than  ten  years  prior 
to  the  Institution  of  this  suit,  on  tbe  15tb 
day  of  November,  1895,  took  possession  of 
said  lands,  claiming  and  intending  tbe  line 
to  which  be  so  took  possession  to  be  tbe  true 
line,  against  the  world,  without  regard  to 
where  tbe  true  line  might  In  fact  be,  and 
without  any  conditions  whatsoever  as  to  sub- 
sequent developments;  and,  although  tbe  de- 
fendant may  have  taken  possession  of  a  por- 
tion of  plaintiff's  lands  twenty  or  more  years 
since,  claiming  the  line  upon  which  he  so 
erected  the  fence  to  be  tbe  true  boundary, 
yet.  If  he  held  tbe  same  subject  to  correc- 
tion, then,  no  matter  bow  long  he  thus  held 
said  land,  he  acquired  no  title  beyond  the 
true  line.  (4)  If  It  be  true  that  the  fences 
erected  by  defendants  and  tbe  owners  of  the 
lands  of  the  plaintiff  have  shifted  and  from 
time  to  time  been  changed,  these  facts,  to- 
gether with  all  other  facts  and  circumstan- 
ces In  evidence,  are  proper  for  the  considera- 
tion of  tbe  Jury  In  determining  whether  or 
not  said  fence  or  any  of  said  fences  were 
built  In  pursuance  of  an  agreement,  as  well 
as  upon  tbe  question  as  to  whether  or  not  de- 
fendants claimed  said  line  where  said  fence 
or  any  of  said  fences  were  so  erected  to  be 
the  true  line,  regardless  of  where  it  (such 
true  line)  In  fact  might  be."  The  defend- 
ants claim  that  Instruction  numbered  8,  su- 
pra, Is  erroneous.  In  that  It  confuses  the  de- 
fendants' defenses  as  to  an  agreed  line,  and 
as  to  the  plea  of  tbe  statute  of  limitations. 
It  is  not  asserted  that  tbe  law  so  declared  is 
not  correctly  stated  as  to  either  defense,  but 
tbe  objection  is  that  both  should  not  have 
been  embraced  In  one  instruction.  It  is  dif- 
ficult to  see  bow  any  Juror  conid  hare  been 
confused  or  misled  by  stating  tbe  two  prin- 
ciples of  law  In  the  same  instruction,  es- 
pecially as  they  are  separated  by  a  disjunc- 
tive conjunction.  Moreover,  tbe  defendants 
disclaimed  title  and  right  of  possession  as  to 
so  much  of  the  land  in  controversy  as  lies 
between  the  agreed  line  and  the  present  wire 


fence.  So  that  the  Jury  could  not  have 
found  that  the  defendants*  possession  of  that 
much  of  the  land  was  adverse,  and,  although 
tbe  defendants  were  still  in  possession  of 
that  part  at  the  time  of  tbe  trial,  they  ac- 
quired no  right  thereto  nnder  the  statute  of 
limitations.  And,  as  to  the  part  lying  be- 
tween the  true  line  and  tbe  agreed  line,  the 
defendants'  right  to  possession  was  based 
wholly  upon  the  agreement  establlsbing  tbe 
dividing  line;  and,  as  shown,  to  make  out  n 
complete  defense  upon  -  this  theory  It  was 
necessary  for  tbe  defendants  to  show  a  faith- 
ful compliance  therewith  by  taking  posses- 
sion of  only  so  much  as  the  agreement  al- 
lotted to  them,  and  their  answer  and  all  the 
testimony  show  that  they  did  not  comply 
with  that  agreement  but,  on  tbe  contrary. 
Ignored  it  and  encroached  upon  the  plain tilTs 
land.  Having  thus  ignored  the  agreement, 
they  are  in  no  position  to  ask  the  court  to 
enforce  the  agreement  against  tbe  other  par- 
ty. By  their  conduct  they  have  abandoned 
tbe  agreement,  and  nothing  remains  but  for 
the  law  to  settle  the  controversy,  tbe  same 
as  If  no  agreement  had  ever  been  made,  by 
recognizing  tbe  true  dividing  line.  This  has 
now  been  done  by  the  verdicts  of  two  juries, 
and  upon  this  trial  this  result  has  been 
reached  upon  evidence  abundantly  sufficient 
to  support  tbe  finding  of  fact,  and  nnder  in- 
structions even  more  favorable  to  defendants 
than  they  were  entitled .  to,  and  which  bi- 
structions  comply  with  the  law  as  declared 
by  this  court  on  the  former  appeal  of  the 
case,  and  we  therefore  refuse  to  disturb  the 
finding  and  judgment  Tbe  Judgment  of  tbe 
circuit  court  is  affirmed.    All  concur. 


HANNIBAL  &  ST.  J.  B.  00.  ▼.  PBOWBIN. 

(Supreme  Court  of  Missouri,  Division  No.  -2. 

May  7,  1901.) 

BJECTMBNT-CONDITIONAL    QRANT-ABANDON- 

MENT  —  RETAKING  POSSESSION  —  TI- 

TLB— REVERSION— ESTOPPEL. 

1.  In  1859  T.  owned  the  land  in  controveray, 
and  operated  a  ferry  across  an  adjoining  river, 
and  conveyed  the  land  to  plaintiff's  grantor  ex- 
clusively for  railway  purposes,  and  on  condi- 
tion that  neither  the  grantees  nor  their  succes- 
sors should  establish  a  ferry  at  that  point.  In 
1868  plaintiff  built  a  bridge  across  the  river 
three-quarters  of  a  mile  above  the  ferry,  and 
erected  a  new  depot  at  that  point,  and  tore  up 
its  main  track  over  tbe  land  in  controversy, 
but  left  a  side  track  on -which  to  store  old  cars, 
and  ceased  to  use  the  ferry ;  and  T.  took  im- 
mediate possession  and  leased  the  land  to  a 
lumber  company,  to  which  plaintifC  sold  itH 
warehouses  and  old  depot  The  lumber  company 
occupied  the  land  as  T.'s  tenant  until  1878, 
when  T.  leased  it  to  a  tile-manufacturing  com- 
pany, and  plaintiff  required  the  company  to 
haul  its  products  to  the  new  depot  for  ship- 
ment. Since  1868  the  property  has  remnined 
in  the  possession  of  T.  or  his  grantees.  Beli, 
that  tbe  grant  was  conditional,  and  conveyed  an 
en-iement  over  tbe  land  only  so  long  as  plain- 
tiff continued  to  operate  a  railroad  on  it  and 
to  deliver  its  freight  and  passengers  at  the 
ferry. 

2.  The  evidence  was  sufficient  to  show  that 
plaintiff  abandoned  the  property. 
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8.  On  T.'s  retaking  posseasion  ot  the  prop- 
erty the  title  reverted  to  him,  without  his  bring- 
ing an  action  of  forfeiture. 

4.  Plaintiff  was  estopped  by  its  conduct  from 
asserting  tliat  the  deed  was  not  conditional, 
or  that  it  had  not  abandoned  the  property,  and 
hence  a  judgment  for  defendant  in  ejectment 
will  not  be  disturbed. 

Appeal  from  circuit  court,  Marlon  county; 
Reuben  F.  Roy,  Judge. 

Ejectment  by  tbe  Hannibal  &  St.  Joseph 
Railroad  Company  against  John  A.  Fioweiu. 
From  a  Judgment  In  favor  of  defendant, 
idalntiff  appeals.    AfBimed. 

This  is  an  action  of  ejectment  for  two 
tracts  of  land,  each  located  within  and  con- 
stituting a  part  of  a  certain  tract  containing 
24.76  acres,  lying  partly  in  fractional  section 
2  and  partly  In  fractional  section  3,  town- 
ship 58,  range  5  W.,  la  Marion  county,  Mo.; 
a  strip  of  ground  500  feet  lu  width  along  the 
west  bank  of  the  Mississippi  river,  and  ex- 
tending westwardly  a  distance  of  2,209  feet. 
Petition  is  In  the  usual  statutory  form.  The 
answer,  while  lengthy,  is  necessary  to  a  prop- 
er understanding  of  the  respective  claims  of 
the  parties,  and  is  as  follows:  "Defendant, 
for  answer  to  the  petition  of  plaintiff  filed 
herein,  admits  that  plaintiff  Is  a  corporation, 
and  also  admits  that  defendant  Is  in  tbe  pos- 
session of  the  two  pieces  of  ground  described 
in  said  i>etltlon,  but  denies  each  and  every 
other  allegation  contained  In  said  petition. 
Defendant,  further  answering,  states  that  on 
the  15th  day  of  April,  A.  D.  1850,  and  for 
three  or  more  years  prior  thereto,  there  was ' 
and  had  been  existing  a  railroad  company, 
duly  Incorporated  and  organized  under  the 
laws  of  the  state  of  Missouri,  by  the  name 
of  the  Qulncy  &  Palmyra  Railroad  Company, 
and  that  at  and  during  said  times  John  Tay- 
lor was  the  owner  in  fee  of  all  the  land  de- 
scribed In  plalntltTs  petition,  and  also  the 
owner  of  a  ferry  franchise,  and  was  engaged 
in  running  ferryboats  for  the  transportation 
of  passengers  and  freight  for  hire  from  the 
city  of  Quiucy,  in  the  state  of  Illinola,  across 
the  Mississippi  river,  to  the  town  of  West 
Qulncy,  In  the  state  of  Missouri,  where  be 
had  a  ferry  dock  and  other  appliances  and 
facilities  on  said  land  for  landing  ferryboats 
and  discharging  passengers  and  freight 
thereon.  Defendant  further  states  that  'on 
the  said  16th  day  of  April,  1859,  said  John 
Taylor  remised  and  released  to  the  said  Quln- 
cy &  Palmyra  Railroad  Company  an  ease- 
ment or  right  of  way  over  and  through  the 
said  entire  tract  of  24.76  acres  of  ground  de- 
scribed in  the  petition  of  the  plaintiff,  from 
tbe  westerly  part  of  said  tract  to  the  said 
ferry  landing  on  the  bank  of  the  Mississippi 
river,  said  right  of  way  to  be  used  only  and 
strictly  for  railroad  purposes;  and  defendant 
avers  that  said  grant  was  made  by  the  said 
John  Taylor  and  accepted  by  the  said  Qulncy 
ft  Palmyra  Railroad  Company  in  considera- 
tion for  and  in  pursuance  of  a  contract  made 
by  and  between  them,  by  which  the  said 
Qulncy  &  Palmyra  Railroad  Company  con- 


tracted and  agreed  to  locate,  construct,  and 
operate  a  railroad  over  and  across  tbe  said 
tract  of  land  to  the  said  ferry  landing,  and 
would  operate,  use,  and  run  said  railroad  in 
connection  with  said  ferryboats  so  owned 
and  run  by  the  said  John  Taylor  as  afoie- 
said,  and  that  the  said  parties  to  said  con- 
tract and  agreement  would  each  reciprocally 
receive  from  and  deliver  to  the  other  at  said 
ferry  landing,  and  vrould  transport  there- 
from, on  their  several  lines  of  transportation, 
all  of  the  freight  and  passengers  so  carried 
as  aforesaid  by  them  thereto.  Defendant 
further  states  that  said  Qulncy  &  Palmyra 
Railroad  Company  did,  in  pursuance  of  said 
contract  and  agreement,  locate  and  construct 
a  railroad  over  and  across  the  tract  of  24.76 
acres  of  ground  to  tbe  said  ferry  landing, 
and  did  operate  and  run  the  same  In  con- 
nection with  said  ferry,  from  the  latter  part 
of  the  year  1859  to  the  latter  part  of  the  year 
1368,  in  which  latter  year  the  plaintiff 
bought  of  the  said  Qulncy  ft  Palmyra  Rail- 
road Company  the  latter's  said  railroad,  to- 
gether with  all  the  franchises,  privileges, 
and  property  owned  in  connection  therewith, 
and  became  obligated  for  all  the  duties  and 
bound  by  all  the  contracts  and  agreements 
made  by  the  said  Qulncy  &  Palmyra  Rail- 
road Company,  and  particularly  the  contract 
and  agreement  so  as  aforesaid  made  with 
said  John  Taylor.  Defendant  further  states 
that,  when  plaintifl  became  the  purchaser  of 
said  Quincy  &  Palmyra  Railroad  as  afore- 
said, plaintiff  was,  and  long  prior  thereto 
had  been,  a  railroad  corporation  engaged  in 
operating  and  running  its  railroad  from  Han- 
nibal to  St  Joseph  and  Kansas  City,  and 
over  the  said  Quincy  &  Palmyra  Railroad  to 
said  ferry  landing,  all  in  Missouri,  by  and 
under  whose  laws  It  was  duly  organized  as 
such  corporation,  and  at  said  time  plaintiff 
took  up  and  removed  from  said  tract  of 
24.76  acres  of  ground  all  of  the  ties,  rails, 
tracks,  side  tracks,  switches,  cars,  locomo- 
tives, and  every  other  appliance  used  in  op- 
erating and  running  said  Qulncy  &  Palmyra 
Railroad  over  said  tract  of  land,  and  sold  its 
depots,  freight  houses,  and  every  other  struc- 
ture used  by  said  railroad  on  the  said  tract 
of  land,  and  then  abandoned  the  use  and 
control  of  said  24.76  acres  of  land  as  former- 
ly had  and  made  of  same  by  the  said  Qulncy 
&  Palmyra  Railroad  Company  and  plaintiff, 
and  plaintiff  located  a  railroad  over  and 
across  another  and  entirely  different  tract  of 
land,  and  made  a  connection  of  said  last  rail- 
road with  a  railroad  bridge  across  the  said 
Mississippi  river  about  one-half  mile  north 
of  said  ferry  landing,  and  one-quarter  of  a 
mile  north  of  said  tract  of  24.76  acres  of 
land,  and  thereafter  there  was  no  connection 
of  any  railroad  with  said  ferry,  nor  was  ei- 
ther passengers  or  freight  transported  to  or 
received  at  said  ferry  landing  from  any  rail- 
road, and  plaintiff  ever  thereafter  transport- 
ed the  freight  and  passengers  carried  by  its 
said  railroad  and  destined  for  either  side  ot 
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the  MlaBissippl  rlvor  aciOBS  the  same  on  said 
railroad  bridge.  Whereupon  whatever  right, 
title,  Interest,  use,  or  easement  was  granted 
as  aforesaid  by  the  said  John  Taylor  to  the 
said  Qnlncy  &  Palmyra  Railroad  Company 
reverted  to  the  grantor,  and  be  then  and 
there  entered  Into  the  actual  occupation  and 
possession  of  the  said  24.76-acre  tract  of 
land,  and  he  and  his  grantee  have  and  has 
been  and  remained  In  such  possession  ever 
since  such  entry.  Defendant  further  states 
that  he  is  the  owner  in  fee  of  all  the  laud 
described  in  plalntifTs  petition  by  a  convey- 
ance and  Intermediate  conveyances  from 
John  Taylor  down  to  him,  and  he  further 
states  that  be  and  those  under  whom  he 
claims  have  been  in  the  actual,  adverse,  ex- 
clusive, continuous,  visible,  open,  notorious, 
and  hostile  possession  of  all  of  said  lands, 
including  the  two  pieces  thereof  described  in 
plalntifTs  petition,  for  more  than  10  years 
next  before  the  institution  of  this  suit;  and 
defendant  avers  that  he  and  those  under 
whom  he  claims  said  land  have  been  in  such 
possession  for  more  than  2S  years  next  be- 
fore the  commencement  of  this  suit  Where- 
fore defendant  says  that  plaintiff  ought  not 
to  recover  the  possession  of  said  lands,  or 
any  part  thereof,  and,  having  fully  answer- 
ed, he  asks  to  be  allowed  to  go  hence,  with 
Judcment  for  his  costs  herein."  To  which 
answer  plaintiff  filed  the  following  reply: 
"Now  comes  the  above-named  plaintiff,  and 
for  reply  to  the  new  matter  set  up  In  the 
reply  denies  each  and  every  statement  and 
allegation  thereof."  The  finding  and  Judg- 
ment of  the  chrcult  court  was  for  the  defend- 
ant; and  the  plaintiff  appeals. 

The  evidence  developed  the  following  facts: 
The  Hannibal  &  St  Joseph  Railroad  Compa- 
ny was  Incorporated  by  a  special  act  of  the 
legislature  of  Missouri  on  February  16,  1847. 
By  the  special  act  approved  March  2,  1867, 
it  waa  authorized  to  "purchase  and  own  the 
railway  and  property  of  the  Qulncy  &  Pal- 
myra Railroad  Company."  In  the  year  1859 
Capt.  John  Taylor  was  the  owner  of  lands 
extending  for  three  miles  along  the  west 
shore  of  the  Mississippi  river,  opposite  the 
city  of  Qulncy,  111.  On  the  15th  day  of 
April,  1859,  he  made  and  entered  into  an  in- 
denture with  the  Qulncy  &  Palmyra  Railroad 
Company,  through  its  president  Samuel 
Holmes,  by  which  said  John  Taylor  and  bis 
wife,  for  and  in  consideration  as  well  of  the 
agreement  of  the  said  party  of  the  second 
part  made  with  said  John  Taylor,  of  the 
first  part,  to  locate,  construct  and  operate 
a  railroad  under  the  provisions  of  its  articles 
of  association  over  and  across  the  lands 
hereinafter  granted  and  conveyed,  as  also  the 
sum  of  five  dollars,  "did  remise,  release,  and 
quitclaim"  unto  said  Qulncy  &  Palmyra  Rail- 
road Company,  their  successors  and  assigns, 
the  certain  tract  of  24.76  acres  already  men- 
tioned in  this  statement,  "to  have  and  to 
bold  the  said  described  premises,  with  all 


the  privileges  thereto  appertaining,  unto  the 
said  Qulncy  &  Palmyra  Railroad  Company, 
their  successors  and  assigns,  forever,  but 
nevertheless,  as  the  aald  premises  so  here- 
by conveyed  are  conveyed  sti'lctly  and  ex- 
clusively for  the  railroad  uses  of  the  said 
company,  their  succeseors  and  assigns,  and 
for  no  other  uses  and  purposes  whatever,  the 
same  shall  be  enjoyed  by  the  said  grantees 
herein  with  the  reservation  and  upon  the 
condition  that  neither  the  said  company  nor 
their  successors  or  assigns  shall  lay  off  any 
portion  of  the  said  premises  Into  building 
lots,  for  the  purpose  of  leasing  or  selling 
the  same,  nor  permit  any  person  to  erect  on 
said  premises  any  tavern,  hotel,  or  other 
house  of  public  entertainment"  with  certain 
penalties  prescribed  for  a  violation  of  these 
provisions.  In  addition  to  the  above  the 
deed  also  contained  the  following,  among 
other,  "reservations,  conditions,  and  agree- 
ments": "And  whereas  the  said  John  Tay- 
lor is  the  owner  and  operator  of  a  certain 
ferry  and  ferry  privileges  at  or  near  the 
location  of  said  parcel  of  ground,  now  this 
conveyance  is  made  by  the  said  John  Tay- 
lor and  accepted  by  the  said  railroad  com- 
pany upon  the  further  reservation  and  agree- 
ment between  the  said  grantor  and  the  said 
company  that  the  said  ccHupany  and  those 
claiming  under  them  will  not  establish  or 
cause  to  be  established  or  operate  a  ferry  so 
long  as  John  Taylor,  his  heirs  or  assigns, 
shall  keep  and  operate  a  ferry  at  said  point 
of  sufficient  capacity  and  strength  to  do  and 
perform  at  all  proper  times  and  with  rea- 
sonable dispatch  the  business  of  said  com- 
pany, their  successors  or  assigns,  such  as 
crossing  passengers  and  freight  across  the 
Mississippi  river."  It  then  further  provided 
that  in  the  event  of  fire  or  other  casualty  to 
Taylor's  boatsi,  the  company  might  procure 
and  temporarily  run  boats  of  Its  own  under 
Taylor's  ferry  privilege,  and,  finally,  that 
'*for  the  receiving  and  discharging  with  rea- 
sonable dispatch  of  all  freight  and  passen- 
gers which  he  may  ferry  to  or  from  said 
Qulncy  &  Palmyra  Railroad  he  should  have 
the  free  use  of  any  wharf  or  landing."  Aft- 
er the  execution  of  this  deed  the  Quincy 
&  Palmyra  Company  entered  upon  the  land 
and  constructed  its  railroad  from  the  west- 
em  limit  of  the  24-acre  tract  through  to  the 
Mississippi  river,  to  the  landing  of  John 
Taylor's  ferryboats,  over  which  all  the  pas- 
sengers and  freight  of  said  company  and  of 
the  Hannibal  &  St  Joe  to  and  from  Qulncy, 
111.,  were  transported  across  said  river.  Plain- 
tiffs predecessor  built  upon  the  eastern  por- 
tion of  said  24-acre  tract  and  It  and  plain- 
tiff used  in  connection  with  their  business,  a 
passenger  depot  ticket  and  telegraph  cMfflce, 
a  large  warehouse  for  handling  and  storing 
freights  for  or  after  carriage,  a  car  scale 
for  weighing  loaded  cars,  and  also  a  number 
of  other  erections  and  improvements,  in- 
cluding a  number  of  switches,  side  tracks, 
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«nd  otber  terminal  facilities.  In  the  year 
1868  a  railroad  bridge  across  the  Mlaslsalppl 
river  at  Qulncy  was  built,  about  three-quar- 
ters of  a  mile  north  of  said  ferry  landing, 
uniting  the  western,  or  Missouri,  bank  with 
Qulncy.  Immediately  after  the  completion 
and  opening  of  said  railroad  bridge  for  traf- 
fic tbe  plaintiff  built  and  completed,  and 
thence  continued  to  operate.  Its  railroad  to 
and  oTer  said  bridge,  departing  from  its  old 
track  at  a  point  about  300  yards  west  of  the 
western  end  of  said  conveyed  24-acre  tract 
of  land,  and,  passing  west  and  north  of  same, 
extended  to  said  bridge,  over  which  it  there- 
after operated  Its  railroad  into  the  city  of 
Qulncy,  and  so  continued  to  run  all  of  Its 
freight  and  passenger  trains  oyer  said  new 
road  and  bridge,  and  received  and  dischar- 
ged all  of  its  freight  and  passeng^s  from  or 
destined  to  said  city  of  Qulncy  at  its  sta- 
tion in  said  city,  and  ceased  thereafter  to 
use  said  conveyed  land  and  the  railroad 
thereon  for  the  transaction  of  its  freight  and 
passenger  traffic  to  and  from  said  city  of 
Qulncy.  At  or  about  the  said  time  of  the 
completion  of  said  railroad  bridge,  plaintiff 
also  built  a  new  passenger  and  freight  de- 
pot, sidings,  switches,  and  other  station  facili- 
ties upon  the  line  of  its  said  new  road,  about 
one-half  mile  from  the  west  end  of  the 
bridge,  and  about  the  same  distance  from  Its 
old  station  house  on  said  conveyed  land  near 
the  Taylor  ferry  landing.  Shortly  after  tbe 
opening  of  said  railroad  bridge,  and  during 
the  same  year,  1868,  plaintiff's  superintend- 
ent saw  a  member  of  the  Arm  of  Bradford, 
McCoy  &  Co.,  wholesale  dealers  of  the  city 
of  Qulncy,  and  suggested  to  him  the  removal 
of  their  yards  and  business  over  to  West 
Qulncy,  and  proposed  to  lease  to  said  firm 
the  said  conveyed  land  for  that  purpose. 
Tbe  suggestion  being  received  favorably,  said 
plaintllTM  superintendent  promised  to  look 
further  Into  the  matter,  and  a  few  days  later 
again  met  Mr.  Bradford,  a  member  of  said 
firm,  and  told  him  he  had  ascertained  that 
tbe  railroad  company  had  no  right  to  lease 
to  said  firm  the  said  land,  but  referred  him 
to  said  John  Taylor  as  the  proper  party 
with  whom  to  make  the  desired  arrange- 
ment. Thereupon,  after  some  negotiating 
with  said  John  Taylor,  Bradford,  McCoy  & 
Co.  leased  of  said  John  Taylor  the  exclusive 
use  for  lumber-yard  purposes^  for  a  term  of 
10  years  from  1868  to  1878,  the  west  bank 
of  tbe  Mississippi  river  for  a  distance  of 
three  miles,  including  the  said  conveyed  land 
and  lauds  adjoining,  and  immediately  remov- 
ed their  lumber  yards  to  and  upon  the  same. 
At  or  about  the  same  time  said  firm  also 
bought  of  plaintiff  its  old  depot  and  a  large 
warehouse  building,  which  said  firm  contin- 
ued to  use  in  its  business  for  the  whole  pe- 
riod of  Its  lease,  viz.  till  during  the  year 
1878,  when,  upon  Its  ceasing  business.  It  sold 
said  buildings  to  said  John  Taylor.  Said 
Taylor  went  Into  the  possession  of  same^  and 


afterwards  rented  the  warehouse  to  various 
tenants,  and  continued  in  the  possession  and 
occupancy  of  same  till  its  final  destmction 
and  removal  by  his  grantees  within  a  few 
years  last  past  He  also  converted  said 
depot  building  into  a  double  dwelling  house, 
which  be  and  those  claiming  under  him,  in- 
cluding defendant,  rented  to  various  tenants 
until  within  the  last  few  years,  when  it 
was  finally  removed.  After  the  termination 
of  the  lease  of  Bradford,  McCoy  &  Co.,  and 
their  removal  from  the  premises  in  tbe  year 
1878,  said  John  Taylor  leased  a  portion  of 
tbe  east  end  of  said  conveyed  24-acre  tract, 
including  a  part  of  the  second  piece  of  ground 
sued  for  by  plaintiff,  and  embracing  the  old 
freight  house  or  warehouse  which  stood  up- 
on same,  to  a  tlle-nianufacturing  company, 
who  erected  upon  same  a  large  kiln  for  tbe 
burning  of  tiles,  and  occupied  same  and  said 
old  warehouse  In  the  conduct  of  Its  busi- 
ness for  about  two  or  three  years,  digging 
soil  from  said  premises  for  use  in  the  manu- 
facture into  tiling.  For  the  first  two  or 
three  years  of  the  occupancy  by  Bradford, 
McCoy  &  Co.,  plaintiff  kept  an  office  and  tel- 
egraph station  for  the  accommodation  of  said 
firm  In  said  old  depot  building,  In  addition 
to  its  said  new  station  on  its  said  new  ex- 
tended line  about  a  half  mile  distant;  but 
finally  In  the  year  1871  plaintiff  ceased  to 
keep  said  office  and  telegraph  station  on  said 
premises.  During  the  occupancy  by  said 
firm  of  Bradford,  McCoy  &  Co.  plaintiff  re- 
ceived from  said  firm  on  said  land  their  cars 
loaded  with  lumber  by  said  firm  for  trans- 
portation; but  during  that  time  plaintiff's 
business  conducted  upon  said  conveyed  land 
was  confined  to  that  appertaining  to  said  firm 
of  Bradford,  McCoy  &  Co.  All  freights  for 
transportation  over  plalntifTs  road  after  1878, 
when  Bradford,  McCoy  &  Oo.  ceased  busi- 
ness, were  received  by  plaintiff  only  at  its 
new  station  on  Its  said  extended  line  or  in 
cars  placed  upon  side  tracks  near  said  new 
station;  and  the  product  of  the  tile  factory 
which  immediately  succeeded  Bradford,  Mc- 
Coy &  Co.,  intended  for  shipment  over  plain- 
tiff's railroad,  was  required  by  the  plaintiff 
to  be  hauled  in  wagons  out  to  said  new  sta- 
tion, the  distance  of  about  one-half  mile. 
Defendant  Is  the  owner  by  mesne  convey- 
ances of  all  the  right  and  title  of  John  Tay- 
lor. The  evidence  further  tended  to  prove  that 
since  the  opening  of  the  railroad  bridge  in 
18t^  the  plaintiff  had  wholly  ceased  all  use 
of  the  said  conveyed  lands,  except  as  fol- 
lows, viz.  that  until  the  year  1873  It  had 
kept  a  telegraph  station  and  office  In  the  old 
depot  thereon,  chiefly  for  the  accommoda- 
tion of  said  firm  of  Bradford,  McCoy  &  Co., 
and  had  also,  during  the  occupancy  by  said 
firm,  until  the  year  1878,  used  Its  tracks  on 
said  land  in  the  handling  and  shipment  of 
lumber  for  said  firm,  and  except,  also,  that 
since  1878  (with  the  exception  of  abt>ut  one 
ye^r,  when  its  bridge  had  been  destroyed) 
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It  had  nulntalnefl  its  original  main  track,  re- 
building said  bridge  twice,  and  repairing  It 
and  the  tracks  on  and  over  said  land  from  the 
western  end  thereof  to  a  point  within  300  to 
600  feet  of  the  eastern  end  thereof,  frequent- 
ly relaying  the  western  portions  of  the  track 
with  heavier  rails  than  had  previously  been 
used  on  the  main  line,  and  continuously  used 
said  track  for  the  purpose  of  storing  cars 
thereon,  and  for  receiving  cars  from  and  de- 
livering cars  to  other  railway  lines,  but  that 
at  one  time,  about  the  year  1881,  a  bridge 
or  culvert  75  feet  long  near  the  western  end 
of  said  land  washed  out  and  was  not  rebuilt 
until  about  a  year  thereafter,  during  which 
year  no  use  was  made  by  plaintiff  of  its 
track  east  of  the  culvert  on  said  land.  The 
evidence  also  tended  to  prove  that  all  of 
plaintiff's  track,  including  said  main  track 
and  side  tracks,  for  a  distance  of  several 
hundred  feet  from  the  eastern  end  of  said 
land,— that  is  to  say,  to  a  point  westward  of 
the  westward  line  of  the  piece  of  ground 
sued  for  (nearest  the  river),— had  been  torn 
up  by  the  plaintiff,  so  that  no  use  was  made 
of  said  portion  of  said  conveyed  land  by  the 
plaintiff.  Shortly  after  the  removal  of  Brad- 
ford, McCoy  &  Co.  plaintiff  took  out  and  re- 
moved its  said  car  scales.  It  is  agreed  that 
the  lay  of  the  ground  in  controversy,  the 
said  conveyed  tract  of  24.76  acres,  the  plain- 
tiff's traclis  over  same,  and  its  said  new- 
track  or  road,  from  a  point  west  of  said  land 
to  and  over  said  bridge,  as  built  and  operat- 
ed since  18C8,  are  all  correctly  shown  on  the 
plat  attached  hereto  as  a  part  hereof.  Thla 
was  all  the  evidence  by  either  party. 


Spencer  &  Mosman,  for  appellant.  H.  J 
Drummond  and  F.  h.  Schofield,  fw  reqoD- 
dent. 

GANTT,  J.  (after  stating  the  facts).  One  of 
the  chief,  if  not  the  paramount,  question  aris- 
ing on  this  record  is  as  to  what  construction 
and  effect  shall  be  given  the  deed  of  John  Tay- 
lor to  the  Qulncy  &  Palmyra  Railroad,  under 
which  the  Hannibal  &  St.  Joseph  claims  title 
to  the  two  tracts  in  controversy.  Counsel  dif- 
fer radically  as  to  the  force  and  effect  of  that 
conveyance.  Counsel  for  plaintiff  insists  that 
"the  deed  contains  no  words  limiting  or  quali- 
fying the  estate  conveyed,  new  any  words  show- 
ing an  intention  to  convey  an  estate  upon  con- 
dition, or  an  intention  that  in  any  contingency 
the  land  was  to  revert  to  the  grantor";  where- 
as with  equal  confidence  counsel  for  defend- 
ant asserts  "the  deed  did  not  convey  an  abso- 
lute estate,  and  that  the  Intention  of  the 
parties,  manifested  by  the  language  of  the 
deed  Itself,  forbids  the  contention  that  the 
Qulncy  &  Palmyra  Railroad,  or  its  grantees 
or  assigns,  might,  as  it  did,  voluntarily  put 
It  out  of  its  power  to  meet  and  discharge  the 
ever-continuing  consideration  apon  which  the 
estate  vested,  and  yet  hold  the  lands  under 
it"  All  rules  of  construction  have  for  their 
object  the  ascertainment  of  the  intention  of 
the  parties  to  the  instrument.  In  order  to  do 
this  the  courts  must  consider  the  words  used 
in  the  light  of  the  circumstances  which  sur- 
rounded, attended,  and  waited  upon  the  use 
of  them  by  the  parties.  Long  v.  Tlmms,  107 
Mo.  519,  17  S.  W.  898;  Witt  v.  Railway  Co.. 
S8  Minn.  122.  86  N.  W.  862;  MlUer  T.  Miller. 
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17  Or.  423,  21  Pac.  938.  From  this  deed  we 
glean  the  circumstances  which  called  for  Its 
execution.  Qulncy,  111.,  was  the  eastern  ter- 
minus of  the  railroad.  No  bridge  spanned 
the  Mississippi  river  at  that  time.  Capt  Tay- 
lor owned  a  ferry  and  three  miles  of  the 
western  bank  of  the  river  opposite  Qulncy. 
The  railroad  greatly  needed  connection  with 
a  ferry  by  which  to  facilitate  the  transfer  of 
its  passengers  and  freight  to  and  from  Qulncy 
across  the  river.  It  needed  terminal  facilities 
for  Its  switches,  warehouses,  engine  houses, 
etc.  Taylor,  on  the  other  hand,  was  deeply 
Interested  in  not  having  a  rival  ferry  estab- 
lished and  in  securing  the  carriage  of  the 
passengers  and  freight  on  their  way  to 
Qulncy,  and,  having  a  large  tract  of  land,  it 
is  easy  to  perceive  the  mutual  Interest  of 
each  afforded  an  incentive  to  the  contract 
Such  were  the  circumstances.  When  we  look 
to  the  recital  of  a  consideration,  we  discern 
at  once  that  the  contract  of  the  railroad  com- 
pany "to  locate,  construct,  and  operate  a  rail- 
road over  and  across  the  lands"  of  Taylor, 
and  furnish  passengers  and  freight  for  his 
ferry,  was  the  true,  and  by  Taylor  Intended  to 
be  a  continuing,  consideration  for  his  grant 
of  land  to  the  company.  The  "five  dollars" 
was  obviously  a  mere  formal  recital,  and 
bore  an  infinitesimal  proportion  to  the  real 
consideration  for  the  conveyance.  That  he 
did  not  Intend  to  convey  an  absolute  titie  to 
the  land  is  evidenced  by  the  provision  In  his 
deed  that  the  lands  "are  conveyed  strictiy 
and  exdnsively  for  the  railroad  uses  of  the 
company,  their  successors  and  assigns,  and 
for  no  other  uses  and  purposes  whatever," 
and  by  the  other  prohibitions  and  restrictions, 
which  forbade  the  company  selling  or  leasing 
any  part  of  it,  or  building  any  structures 
other  than  such  as  were  necessary  and  appro- 
priate for  railroad  business  alone.  In  the 
light  of  these  circumstances,  the  language  of 
this  deed  fell  short  of  conveying  an  absolute, 
unconditional  titie  to  the  24racre  tract.  Reading 
the  whole  deed  together,  we  think  It  is  obvious 
that  it  was  the  mutual  understanding  and  In- 
tention of  both  Taylor  and  the  railroad  com- 
pany that  the  company  should  acquire  the  right 
to  use  the  property  for  the  tracks  and  the  nec- 
essary structures  appurtenant  to  the  railroad 
which  In  the  deed  it  contracted  "to  locate,  con- 
struct, and  operate"  across  these  lands,  and  de- 
liver to  Taylor's  ferry  the  freight  and  passen* 
gers  going  and  coming  from  Qulncy,  so  long  as 
Taylor  should  provide  a  ferry  sufilclent  for 
that  purpose.  We  cannot  for  one  moment 
entertain  the  view  that  by  this  deed  it  was 
the  purpose  of  Taylor  to  convey  to  the  rail- 
road these  lands  for  railroad  uses  alone,  and 
that  a  week,  month,  or  year  later,  or  at  any 
subsequent  time,  the  company  could  remove 
Its  tracks  and  station  houses,  and  discontinue 
the  transportation  of  freight  and  passengers 
to  Taylor's  ferry,  and  thus  deprive  Taylor  of 
all  the  benefits  which  moved  him  to  grant  the 
easement,  and  yet  hold  the  title  to  his  land, 
or,  what  Is  tantamount  to  such  an  abandon- 


ment, to  do  as  the  plaintiff  did  Jn  1868,  soon 
after  It  bought  the  Qulncy  &  Palmyra  Rail- 
road,—diverted  Its  railroad  from  a  point  west 
of  the  conveyed  strip,  around  and  beyond  the 
ferry,  to  a  railroad  bridge  three-quarters  of 
a  mile  north  of  Taylor's  ferry,  and  thence- 
forth continued  to  run  all  Its  trains  over  said 
new  road  and  bridge,  and  received  and  dis- 
charged all  its  freight  and  passengers  in 
Qulncy,  and  entirely  ceased  to  carry  any 
freight  or  passengers  by  said  ferry,  and  tore 
up  its  tracks  leading  to  the  ferry  over  the 
tract  of  land  marked  "No.  1"  on  the  accom- 
panying plat,  through  which  only  It  could 
reach  the  ferry,  sold  its  depots  and  freight 
bouses  to  Bradford,  McCoy  &  Co.,  and  only 
retained  a  track  on  the  west  end  of  said  24 
acres  for  the  storage  of  old  cars. 

Learned  counsel  for  the  plaintiff  say  the 
company  "never  removed  its  tracks  from  said 
land,  or  gave  up  or  abandoned  said  land,  but 
that  It  continued  to  use  the  same."  Obvious- 
ly by  this  counsel  does  not  mean  to  contro- 
vert the  fact,  shown  by  the  record,  that  the 
company  did  totally  abandon  all  passenger 
and  freight  traffic  over  Taylor's  ferry,  nor 
that  it  sold  Its  station  and  warehouse  build- 
ings to  Bradford,  McCoy  ft  Co.,  and  tore  up 
and  removed  its  main  and  side  tracks  from 
tract  No.  1,  and  wholly  ceased  to  use  It  In  any 
way.  What  counsel  evldentiy  means  is  that 
by  retaining  a  track  on  the  western  end  of 
the  24  acres,  on  which  it  stores  cars.  It  has 
not  entirely  abandoned  the  tract.  In  a  cer- 
tain sense  coimsel  is  right.  The  company  did 
keep  a  track  on  the  west  end  of  the  24  acres 
for  the  storage  of  cars;  but  for  years  prior 
to  the  commencement  of  this  action  It  com- 
pelled the  tiling  company  to  deliver  all  freight 
Intended  for  shipment  at  its  new  station,  a 
half  mile  distant  and  on  its  new  line.  What 
defendant  insists,  and,  we  think,  most  prop- 
erly, Is  that  by  building  around  this  tract,  and 
running  its  cars  over  the  bridge,  and  abandon- 
ing the!  ferry,  and  by  tearing  up  Its  tracks  and 
selling  Its  depots  and  freight  houses.  It  abso- 
lutely and  unequivocally  abandoned  every  and 
all  use  of  the  property  which  was  In  any  de- 
gree beneficial  to  the  grantor,  Taylor,  and 
his  assigns,  and  thus  the  consideration  and 
limitation  upon  which  Taylor  granted  the 
use  ceased  and  determined,  and  as  a  conse- 
quence the  use  and  estate  itself  ceased,  and 
the  titie  reverted  to  Taylor,  who  was  in  pos- 
session, and  he  was  not  required  to  re-enter 
or  bring  an  action  to  declare  a  forfeiture. 
Clarke  v.  Inhabitants  of  Town  of  Brookfield, 
81  Mo.  SOS,  51  Am.  Rep.  243;  O'Brien  v. 
Wagner,  94  Mo.  93,  7  S.  W.  19,  4  Am.  St  Rep. 
S62.  That  both  parties  regarded  the  conditiotl 
upon  which  Taylor  granted  the  use  of  the 
property  as  broken  we  think  the  record  leaves 
little  room  for  doubt  As  early  as  1868,  and 
soon  after  the  plaintiff  railroad  had  built  Its 
new  line  over  the  bridge  to  Qulncy,  we  find 
its  superintendent  sending  Bradford,  McCoy 
ft  Co.  to  John  Taylor  to  lease  the  24racre  tract 
for  a  lumber  yard;  that  with  the  full  knowl- 
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«dge  and  consent  of  plaintiff  Taylor  did  lease 
to  Bradford,  McCoy  &  Co.  the  land  now  in 
dispute  for  10  years  for  a  lumber  yard,  and 
that  firm  bought  the  depot  and  warehouses  of 
plaintiff,  and  used  them  in  their  lumber  busi- 
ness, and  when  that  lease  expired  In  187S 
Taylor  bought  said  buildings  of  said  firm,  and 
went  into  actual  possession,  and  rented  said 
Jiouses  to  various  tenants,  and  he  and  his 
grantees  have  ever  since  remained  -in  posses- 
sion of  tract  No.  1,  up  to  the  commencement 
of  this  snlt.  CMiduct  more  unequivocal,  as 
evidencing  an  abandonment  of  all  claim  by 
plaintiff  to  that  tract,  cannot  well  be  imagin- 
«d.  Coimsel  for  plaintiff  cites  Scarritt  t.  Rail- 
way Co.,  148  Mo.  681,  60  S.  W.  905,  as  con- 
tradicting an  intention  on  its  part  to  aban- 
don; but  the  most  casual  reading  of  that  case 
will  show  that  the  Kansas  CSty,  Osceola  & 
Southern  was  a  new  road  struggling  for  ex- 
istence, and  was  delayed  In  Its  effort  to  get 
into  ICansas  City  by  Its  poverty,  and  that 
the  nonuser  charged  against  it  had  lasted 
about  five  years,  and  that  the  arrangement 
by  which  it  used  the  Belt  Line  was  only  tem- 
porary, and  that  it  was  its  purpose  and  inten- 
tion to  enter  the  city  over  the  tracit  which  it 
was  alleged  to  have  abandoned.  The  facts 
of  that  case  are  widely  different  from  those 
we  are  considering.  Here  the  depots  and 
warehouses  were  sold,  and  the  main  and  side 
tracks  torn  up  by  plaintiff  (not  merely  covered 
by  a  landslide),  as  early  as  1808;  a  re-entry 
by  the  grantor,  and  reassumptl(Mi  of  every 
right  pertaining  to  the  ownership  of  lana, 
with  the  full  concurrence  of  plaintiff. 

As  to  the  second  tract  on  the  plat  there  is 
not  the  slightest  pretense  that  the  storage 
track  left  on  the  west  end  of  the  24  acres 
touched  this  tract  either.  As  already  indicat- 
ed, when  we  consider,  not  only  the  language 
of  tile  deed,  but  the  contemporaneous  con- 
stmction  which  both  parties  placed  upon  it, 
we  are  clearly  of  the  opinion  that  the  deed 
of  Taylor  was  only  intended  to  grant  plaintiff 
an  easement  over  and  through  these  lands  so 
long  as  it  continued  to  maintain  and  operate 
a  railroad  for  the  carriage  and  transportation 
of  freight  and  passengers  to  and  by  way  of 
Taylor's  ferry,  and  thus  incidentally  a  beue&t 
to  Taylor,  and  that,  when  plaintiff  ceased  to 
80  operate  and  maintain  Its  railroad,  the  use 
and  easement  ceased,  and  the  title  reverted 
to  Taylor,  and  by  his  deed  to  his  grantees,  of 
whom  defendant  is  the  legal  successor.  On 
the  attempt  at  this  late  day  to  resume  the 
ownership,  after  having  abandoned  it  for  all 
the  time  since  1868,— at  all  events,  since  1878, 
—plaintiff  is  in  no  condition  to  deny  the  con- 
struction which  its  own  conduct  placed  upon 
Taylor's  deed;  and  the  judgment  of  the  cir- 
cuit court  for  the  defendant  ought  not  and 
will  not  be  disturbed,  and  is  accordingly  af- 
firmed. 

SHERWOOD,  P.  J,  and  BURGESS,  J., 
concur. 


HALE  et  al.  t.  MORGAN  et  aL 
(Court  of  Chancery  Appeals  of  Tennessee.    Dec 

15.  1900.) 
EJECTMENT  —SUIT  IN  BQXnTT— PLBADINO— DB- 
FECT— PAHTIBS  —  BAR  —  PAROL  PARTITION- 
EXECUTION  OP  DEED— WITNESS— ESTOPPEL- 
DESCRIPTION  IN  DBJED— LANDMARKS— CON- 
DITION AT  TIME  WHEN  MADE  —  ADVERSE 
POSSESSION— STATUTES. 

1.  In  ejectment,  a  decree  in  favor  of  the  com- 
plainants was  not  improperly  rendered  because 
of  a  variation  in  the  proof,  where  the  complain- 
ants alleged  title  as  heirs  of  C,  and  attached  to 
the  bill,  as  an  exhibit  of  their  chain  of  title, 
a  deed  from  C.  to  his  son  of  the  same  name, 
and  proved  that  they  were  the  heirs  of  the  son, 
since  it  clearly  appeared  from  the  bill  and  the 
exhibit  that  complainants  intended  to  designate 
the  son  as  the  ancestor  from  whom  they  de- 
rived title. 

2.  A  proceeding  in  equity  to  remove  a  cloud 
from  title  and  eject  defendants,  and  have  the 
title  vested  in  one  of  the  complainants,  will  not 
be  dismissed  because  founded  on  a  parol  parti- 
tion between  the  complainants,  where  all  the 
parties  to  the  partition  joined  as  complainants, 
the  parol  partition  being  valid. 

S.In  ejectment  by  a  number  of  persons, 
where  the  bill  alleged  actual  possession  in  one 
of  them,  the  defendants  cannot  object  to  the 
bill  because  it  contained  a  prayer  that  the  title 
to  the  property  be  decreed  in  one  of  the  com- 
plainants. 

4.  Where  the  grantee  of  a  deed  subsequently 
witnessed  a  deed  from  his  grantor  to  a  third 
party  conveying  part  of  the  property  previously 
conveyed  to  the  witness,  he  will  be  deemed  to 
have  ratified  and  acquiesced  in  the  latter  deed, 
and  will  be  estopped  from  denying  it 

5.  In  ejectment  for  an  island  in  a  river  oppo- 
site to  land  conveyed  by  deed,  which  it  was  al- 
leged was  contained  in  the  deed  bounding  the 
land  by  landmarks,  the  landmarks  should  be 
considered  as  they  existed  at  the  time  the  deed 
was  made,  and  not  as  they  exist  at  the  time 
of  trial,  where  a  subsequent  flood  had  filled  up 
one  of  them, — a  "spring  branch," — and  changed 
its  course  so  as  to  make  it  empty  into  the 
river  lower  down,  and  hence  by  so  determining 
the  landmarks  no  part  of  the  island  was  includ- 
ed in  the  deed. 

6.  In  ejectment,  the  defendant's  claim  of  ad- 
verse possession  cannot  be  sustained  where  the 
plaintiff  and  those  claiming  under  her  had 
held  possession  of  the  property  under  a  valid 
deed  for  more  than  60  years. 

7.  An  objection  that  the  complainant  in  an 
ejectment  suit  had  lost  her  right  in  the  action 
by  conveying  her  interest  in  the  property  aft- 
er the  institution  of  title  suit  could  not  be 
urged  where  such  objection  was  not  set  up 
in  the  answer,  and  the  record  did  not  show 
whether  such  deed  had  been  delivered  and 
was  effective. 

8.  Shannon's  Code,  i  4990,  providing  that,  if 
the  plaintiff's  right  expire  after  the  commence- 
ment of  the  suit  and  before  trial,  a  judgment 
shall  be  entered  on  the  facts  in  favor-  of  the 
defendant,  does  not  bar  the  prosecution  of  an 
action  in  ejectment  where  the  plaintiff  convey- 
ed her  interest  in  the  property  by  deed  after 
the  commencement  of  the  action,  but  before 
trial. 

9.  Where,  after  perfecting  their  appeal,  part 
of  the  appellants  notified  the  clerk  and  master 
not  to  make  out  a  transcript,  as  they  did  not 
want  an  appeal  as  to  their  interest,  the  decree 
of  the  clerk  and  master  against  their  interest 
will  be  affirmed  for  want  of  assiKunipnts  of  er- 
rors and  dismissal  of  their  appeal,  though  ap- 
plication for  dismissal  should  have  been  made 
to  the  appellate  court. 

10.  In  ejectment,  a  defense  that  the  title  to 
the   property   had   been   settled   by   a  survey 
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made  by  agreement  between  an  agent  of  the 
plaintiff  and  defendant's  piedeceaior  in  title 
was  without  merit,  where  auch  defense  was 
not  set  up  in  the  answer,  nor  shown  that  the 
alleged  plaintiff's  agent  bad  authority  to  make 
such  settlement. 

Appeal  from  chancery  cotirt,  Pickett  cotm- 
ty;  W.  T.  Smith,  Chancellor. 

Bill  by  P.  A.  Hale  and  others  against  S. 
A.  Morgan  and  others.  From  a  decree  in  fa- 
vor of  complainants,  defendants  appeaL  Af- 
firmed. 

Samuel  T.  Harwood,  for  appellees. 

BARTON,  J.  This  is  an  ejectment  suit 
The  chancellor  decreed  In  favor  of  the  com- 
plainants, and  the  defendants  have  appealed 
and  assigned  errors.  Complainants  claim 
and  deraign  title  as  follows:  (1)  Under  a 
grant  from  the  state  of  North  Carolina  to 
John  Sevier  for  32,000  acres;  the  grant  be- 
ing dated  November  27,  1796.  (2)  A  deed 
from  John  Sevier  for  an  undivided  one-half 
Interest  In  said  tract  to  George  Gordon,  dated 
February  10,  1797.  (3)  A  decree  of  the  cir- 
cuit court  of  Overton  county,  rendered  In  the 
year  1819,  which  devested  the  share  of  George 
Gordon  out  of  him  and  vested  it  in  William 
Chilton,  by  reason  of  the  purchase  made  from 
George  Gordon  In  1810  of  bis  undivided  one- 
half  Interest  in  the  32,000-acre  tract.  (4) 
Partition  proceedings  between  William  Chil- 
ton and  George  Sevier,  by  which  proceedings 
the  tract  of  land  which  covers  the  land  in 
litigation  was  set  apart  to  William  Chilton, 
and  all  of  the  Interest  of  George  Sevier  there- 
in devested  ont  of  him  and  vested  in  William 
Chilton.  The  proceedings  in  that  case  re- 
cited and  adjudicated  that  the  32,000-acre 
tract  of  land  at  that  time  was  owned  by 
George  Sevier  and  William  Chilton,  and,  as 
stated,  the  same  was  divided,  and  a  tract 
covering  the  tract  In  litigation  was  awarded 
to  William  Chilton.  These  proceedings  were 
had  in  1825  and  1826.  (5)  A  deed  from  WU- 
Uam  Chilton,  Sr.,  to  WilUam  Chilton,  Jr.  (6) 
Inheritance  by  the  complainants  from  Wil- 
liam Chilton,  Jr.  The  complatnants  also 
claim  by  reason  of  long  possession  under  color 
of  title  and  descent  cast.  With  this  outline 
of  the  case,  we  are  prepared  to  examine  and 
pass  upon  the  assignments  of  error  filed  on 
behalf  of  the  defendants.  As  to  these,  we 
note  in  the  first  place  that  they  are  not  signed 
by  counsel;  and,  In  the  second  place,  that 
they  were  prepared  from  the  original  papers, 
and  refer  to  pages  In  the  original  paper. 
This  practice  always  gives  the  court  addi- 
tional trouble  and  creates  confusion. 

The  first  assignment  of  error  is  that  the 
decree  of  the  chancellor  was  erroneous  be- 
cause the  bill  charges  that  William  Chilton, 
Sr.,  died  Intestate  and  possessed  of  said  land, 
and  that  complainants,  as  his  heirs,  own  said 
land  by  descent  cast,  being  the  only  heirs  of 
William  Chilton,  Sr.;  and  It  Is  said,  "By  In- 
spection of  Exhibit  C  to  said  bill  It  wlU  be 
seen  that  Wm.  Chilton,  Sr.,  conveyed  all  of 


hl8  land  by  deed  In  1826  to  Wm.  Chilton,  Jr." 
The  second  assignment  of  error,  which  may 
properly  be  considered  with  the  first.  Is  that 
"the  proof  shows  that  the  complainants  are 
not  the  heirs  at  law  of  Wm.  Chilton,  Sr.,  as 
charged  In  the  bill."  Some  confusion  does 
arise  on  the  face  of  the  record  from  the  use 
of  the  terms  "Sr."  and  "Jr."  in  regard  to 
the  Chlltons.  The  complainants  named  in 
the  original  bill  are  as  follows:  P.  A.  Hale, 
a  citizen  of  the  state  of  New  Hampshire; 
John  Jewett;  William  Harrison  and  wile, 
Nann  Harrison;  Sallle  Amy;  Thomas  Har- 
rison and  wife,  Mary  Harrison;  James  Game- 
well  and  wife,  Lee  Gamewell;  Alice  Jewett 
and  G.  O.  Knight  and  P.  M.  Zachary,— ciO- 
zeus  of  Pickett  county,  Tennessee;  and  Wil- 
liam Chilton,  Jr.,  a  citizen  of  the  state  of 
Texas.  The  bill  charges  that  William  Chil- 
ton, Sr.,  died  Intestate  a  great  many  years 
ago  In  the  state  of  Tennessee,  and  that  at 
the  time  of  his  death  he  was  the  owner  in 
fee  and  in  possession  of  a  certain  tract  of 
land  lying  In  Pickett  county,  on  Wolf  river, 
near  Byrdatown,  and  "described  as  follows" 
(describing  It).  The  second  paragraph  is: 
"At  the  time  of  his  death  Wm.  Chilton  was 
the  owner  of  several  large  tracts  of  land, 
which  descended  to  his  children,  Amanda 
Jewett,  mother  of  the  Jewett  heirs  (she  being 
now  dead),  complainant  P.  A.  Hale,  and 
Clementine  Knight,  mother  of  G.  O.  Knight 
(she  being  now  dead).  Said  three  daughters 
of  Wm.  Chilton  made  a  division  and  par- 
tition of  all  the  lands  of  which  their  father 
was  owner,  among  which  lands  was  the  tract 
hereinbefore  described.  This  was  long  before 
the  Civil  War.  Said  parties  failed  to  execute 
a  deed  to  said  tract  of  land  to  complainant 
P.  A.  Hale,  to  whom  said  tract  fell  by  par- 
tition among  the  heirs.  Immediately  after 
said  division  P.  A.  Hale  went  Into  posses- 
sion of  said  tract  of  land,  and  has  occupied 
the  same,  either  by  herself  or  her  tenants, 
ever  since,  being  over  thirty  years.  Said 
land  is  the  property  of  P.  A.  Hale,  her  co- 
complalnants  joining  with  her  for  the  sole 
reason  that  their  Immediate  ancestor,  Clem- 
entine Knight,  and  Amanda  Jewett,  by  neg- 
lect or  oversight,  failed  to  execute  a  deed  to 
their  sister  for  said  land.  For  a  period  of 
more  than  30  years  complainant  P.  A.  Hale 
has  enjoyed  the  rents  and  profits  and  been  In 
the  notorious,  peaceable;  and  adverse  posses- 
sion of  said  land,  and  was  so  in  the  posses- 
sion of  the  same  until  on  or  about  May  10, 
1898,  when  defendants  entered  thereon  forci- 
bly and  unlawfully,  and  have  taken  posses- 
sion of  a  portion  of  the  cultivable  part  of  the 
farm  and  have  planted  It  In  com,  and  are 
now  withholding  possession  of  the  same." 
The  bill  then  goes  on  to  allege  the  trespass 
of  the  defendant  S.  A.  Morgan;  tliat  he  bad 
brought  an  action  of  unlawful  entry  and  de- 
tainer against  the  complainant  Zachary,  who 
was  tenant  of  the  complainant  Hale.  It  was 
asked  that  that  suit  be  enjoined,  and  so  on. 
Section  8  of  the  bill  stated:    "Complainants 
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TTtll  on  or  before  the  hearing  at  this  cause 
file  as  Exhibits  A,  B,  and  C  to  this  bill  a 
grant  from  the  state  of  Tennessee  or  from 
the  state  of  North  Carolina  covering  this 
land,  and  a  reg^olar  chain  of  oonveyancea  to 
Wm.  Chilton,  ancestor  of  complainants. 
They  will  also  rely  upon  the  possession  oC 
themselves  and  fliose  throngh  whom  they 
claim  for  a  suflScIent  length  of  time  to  com- 
plete their  title."  They  do  file  as  exhibits 
the  grant  from  the  state  of  North  Carolina 
to  .Tohn  Scott,  John  Sevier's  deed  to  Gordon, 
a  copy  of  the  proceedings  between  Chilton 
and  Sevier,  and  William  Chilton,  Sr.'s,  deed 
to  William  Chilton,  Jr.,  'which  recited  other 
steps  taken  affecting  the  title.  Now,  the 
deed  from  William  Chilton,  Sr.,  to  William 
Chilton,  Jr.,  was  filed  as  a  part  of  their  title, 
and  it  is  evident  that  William  Chilton,  here 
named  as  William  Chilton,  Jr.,  was  the  an- 
cestor to  whom  complainants  refer,  and  un- 
der whom  they  claim  as  heirs.  That  deed, 
last  named,  was  dated  April  28,  1826.  The 
proof  shows  that  the  complainant  P.  A.  Hale 
and  her  two  sisters  named  were  at  the  time 
of  the  death  of  WIlIiaxD  Chilton  his  only  chil- 
dren and  heirs  at  law  left  surviving  him.  So 
It  is  evident  that  when  it  was  stated  in  the 
first  part  of  the  bill  that  complainants  were 
the  heirs  at  law  of  William  Chilton,  Sr.,  he 
was  so  designated  to  distinguish  him  from 
the  William  Chilton,  Jr.,  who  is  made  one  of 
the  parties  complainant  to  the  bill.  Anyway, 
It  is  entirely  clear  from  the  bill  and  its  ex- 
hibits that  it  was  the  WiUlam  Chilton  desig- 
nated in  the  deed  filed  as  "Jr."  that  the  com- 
plainants .  meant  to  designate  as  the  man 
from  whom  they  inherited,  and  this  allega- 
tion of  the  bill  they  have  proven.  We  are 
therefore  of  the  opinion  that  there  Is  no 
merit  in  the  first  and  second  assignments  of 
error. 

The  third  assignment  is  "because  the  bill 
seeks,  as  an  ejectment  bill,  to  remove  a  cloud 
and  eject  defendants  upon  a  parol  partition 
of  the  lands  of  Wm.  Chilton,  Sr.,  which  can- 
not be  done,  and  at  the  same  time  asks  that 
the  title  be  devested  out  of  the  heirs  of 
Wm.  Chilton,  Sr.,  and  be  vested  in  the  com- 
plainant P.  A.  Hale,  for  the  supposed  pur- 
pose of  enabling  her  to  maintain  this  action 
upon  an  after-acquired  title,  when  in  fact 
the  complainants  are  not  the  heirs  of  Wm. 
Chilton,  Sr.,  and  the  heirs  of  Wm.  Chilton, 
Sr.,  have  no  interest  whatever  in  the  land  in 
controversy."  The  last  part  of  this  assign- 
ment has  been  disposed  of  by  what  we  have 
Just  above  stated.  As  to  the  parol  partition 
mentioned:  It  is  settled  that  a  parol  parti- 
tion in  this  state  Is  valid.  Meacham  y. 
Meacham,  01  Tenn.  632,  19  S.  W.  767;  Far- 
rla  V.  Caperton,  1  Head,  606;  Sanders  y. 
Hackney,  10  Lea,  203.  But,  aside  from  this, 
the  other  heirs  of  Chilton  are  made  parties 
complainant  for  the  purpose  that  there  might 
be  no  objection  raised  on  this  account;  and 
If  the  complainants  all  are  entitled  to  the 
land,  and  see  fit  to  ask  that  the  title  be 


vested  In  one  of  them,  it  la  not  a  matter  to 
which  the  defendant  can  properly  object,  or 
in  which  he  has  any  Interest  There  Is  noth- 
ing In  this  assignment  of  error. 

The  fourth  assignment  of  orar  Is  to  tbe 
tfect  that  the  bill  shows  there  were  other 
heirs  of  complainant  William  Chilton  besides 
the  complainant  P.  A.  Ilale,  and  that  none 
of  them  are  seeking  relief  against  the  re- 
spondents except  P.  A.  Hale,  and  therefore 
her  allegation  that  she  was  in  the  exclusive 
possession  is,  In  the  language  of  the  as- 
signment, "lnoi)eratlve."  The  bill,  however, 
shows  that  all  the  heirs  of  William  CbiltfMi 
Joined  In  this  bill.  They  all  agree  in  char- 
ging and  prove  that  the  tract  ot  land  In  liti- 
gation was  assigned  by  partition  to  the  com- 
plainant P.  A.  Hale,  and  they  aU  ask  for  a 
decree  for  the  land;  and,  as  above  stated, 
the  fact  that  they  asked  to  have  the  title 
rested  solely  in  P.  A.  Hale,  and  declared  to 
be  her  property  alone,  is  not  a  matter  in 
which  the  defendants  are  Interested  or  to 
which  they  can  object. 

The  fifth  assignment  of  error  ia  that  "the 
defendants  In  their  answer  deny  that  Wm. 
Chilton,  Sr.,  was  the  owner  of  or  In  posses- 
sion of  any  lands  at  the  date  of  bis  death, 
as  charged  in  the  bill,  to  which  complainants, 
by  descent  cast,  could  obtain  title  that  would 
enable  them  to  maintain  this  action,  which 
fact  is  fully  proven  by  records  filed  by  com- 
plainants themselves."  This  assignment  is 
fully  answered  by  what  we  have  above  aet 
out  it  Is  based  upon  the  assumption  that 
the  complainants  are  claiming  alone  under 
William  Chilton,  Sr..  or  the  first  WUliam 
Chilton,  whereas,  as  we  have  seen,  the  real 
claim  is  under  his  son. 

The  sixth  assignment  of  error  is  that  the 
defendant  Morgan  pleads  and  relies  on  a 
deed  (Exhibit  1  to  J.  T.  Flowers'  deposition) 
from  William  Chilton,  Sr.,  to  James  Flowers, 
dated  In  1830,  which  deed  he  now  holds,  and 
claims  under  by  conveyances  and  descent 
cast,  an  adverse  holding  from  the  date  of 
said  deed,  and  also  under  deed  from  James 
Ragon  and  others  to  S.  A.  Morgan  dated 
September  8,  1889,  and  proven  to  cover  the 
Island  in  controversy.  This  appears  to  us 
to  be  the  only  serious  contention  in  the  law- 
suit The  defendant  Morgan  does  produce 
a  deed  in  the  record  from  William  Chilton, 
Sr.,  to  James  Flowers,  which  conveys  the 
following  described  tract  of  land  to  James 
Flowers;  that  Is:  "A  tract  or  parcel  of  land 
situated  In  Overton  county,  on  Wolf  river, 
bounded  as  follows:  Beginning  at  the  mouth 
of  a  gut  on  the  east  side  of  Wolf  river,  and 
running  thence  westwardly  to  Henry  Gra- 
ham's eastern  boundary  line;  thence  with 
said  line  to  Scotf  s  comer;  thence  to  the  cor- 
ner of  Anthony  Flowers'  tract  of  land,  and 
thence  in  an  eastern  direction  with  said  An- 
thony Flowers'  line  to  his  spring  branch; 
thence  down  said  branch  to  the  river;  thence 
up  to  the  river  to  the  beginning,— together 
with  all  the  hereditaments  and  appurteuan- 
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cee  t9  the  mine  belonging."  The  production 
of  this  deed,  and  the  reliance  upon  the  same 
by  the  defendant,  abow  a  claim  on  the  part 
of  the  defendants  from  a  common  source  of 
title  with  the  complainants,  and  render  it  un- 
necessary for  ns  to  inquire  into  the  title  be- 
yond William  Chilton,  Sr.  This  deed  was 
dated  August  2G,  18S6.  and  was  acknowledged 
and  delivered  in  the  presence  of  James  Mul- 
lens and  William  Chilton,  who,  we  assume, 
^vas  the  son  of  William  Chilton,  Sr.  It  is  to 
be  noted  that  the  deed  made  by  William 
Chilton,  Sr.,  to  William  Chilton,  Jr.,  was 
prior  to  this,  and  was  dated  April  28,  1826. 
Looking  to  the  date  of  the  deeds  alone,  it 
wonld  appear  that  William  Chilton,  Sr.,  was 
oonvcylng  land  to  Flowers  that  he  had  al- 
ready conveyed  to  bis  son;  but  the  son  ap- 
pears to  have  witnessed  the  signing,  sealing, 
and  delivery  without  protest  or  complaint, 
and  the  rights  of  Flowers  and  those  who 
claim  thereunder  under  this  deed  appear  to 
have  been  acknowledged  from  that  time  on. 
So  we  take  it  that  William  Chilton,  Jr.,  the 
immediate  ancestor  of  the  complainants,  fully 
acquiesced  in  and  ratified  this  deed,  and  that 
he  and  those  claintlng  under  him  would  be 
estopped  to  deny  It.  From  tlie  recitals  In  the 
deed  of  WllUam  Chilton.  Sr.,  to  William  Chil- 
ton, Jr.,  it  would  appear  that  the  conveyance 
as  made  by  him  was  made  not  only  for  the 
benefit  of  his  son,  but  for  a  better  manage- 
ment of  the  property,  and  so  we  suppose  the 
son  acceded  to  his  father's  selling  out  of  the 
tra^  so  conv^ed  to  him  after  he  had  made 
the  deed  to  him.  So  far  as  the  rights  of 
complainants  are  concerned,  it  would  be  im- 
material whether  William  Chilton,  Sr.,  or 
William  Chilton,  .Tr.,  died  the  owner  of  the 
property  In  question,  as  it  is  shown  that  the 
complainants  are  the  only  heirs  of  Iwth  of 
these  Chlltons.  But  the  point  we  have  un- 
der consideration  is  that  we  have  a  common 
source  of  title,  and  that  the  defendants'  title, 
by  reason  of  claiming  from  complainants' 
ancestor  before  their  inheritance,  antedates 
tbe  complainants'  claim,  so  that  between 
tbese  parties  it  becomes  a  question  of  bound- 
ary. Counsel  for  the  complainant  has  filed 
a  map  as  an  exhibit  to  his  argument,  which 
will  serve,  and  which  we  adopt  for,  tbe  pur- 
pose of  Illustrating  our  findings.  We  adopt 
it,  however,  merely  for  the  purpose  of  Illus- 
tration, as  it  is  not  a  part  of  the  record, 
and  is  not  shown  to  have  been  accurately 
drawn  in  regard  to  scales,  distances,  etc.; 
bat  enough  appears  from  the  proof  to  justify 
na  in  adopting  the  map  as  Illustrating  what 
Is  shown  by  the  proof.  The  proof  shows  that 
tbe  call  of  the  deed  to  FIswers  under  which 
the  defendants  claim  was  to  commence  at  the 
month  of  a  gut  on  the  east  side  of  Wolf 
river.  This  is  represented  on  the  map  adopt- 
ed by  a  blue  line  marked  "Gut"  running  into 
Wolf  river.  The  call  is  "thence  westwardly 
to  Henry  Graham's  eastern  boundary  line; 
thence  with  said  line  to  Scott's  comer; 
thence  to  tbe  comer  of  Anthony  Flowen' 


tract  of  land;  thence  in  an  eastern  direction 
with  Anthony  Flowers'  line  to  his  spring 
branch;  and  thence  down  the  branch  to  the 
river."  The  spring  branch  is  shown  on  the 
map  adopted  as  a  blue  line. 

Now,  the  proof  shows  that  prior  to  what 
was  known  as  the  "Clogston  IMde,"  which 
occurred  some  26  or  30  years  before  this 
suit  was  brought.  Flowers'  spring  branch  ran 
almost  straight,  and  struck  Wolf  river  at  al- 
most a  right  angle,  and  at  a  point  which  was 


near  the  upper  end  of  the  Island  shown  on 
the  map,  which  is  the  tract  of  land  In  dis- 
pute. It  appears  that  that  fiood  washed  a 
lot  of  drift  Into  the  branch,  with  the  result 
that  the  course  of  the  branch  was  turned, 
the  month  of  the  then  existing  branch  be- 
ing stopped  up  with  logs  and  drift;  and  from 
that  time  on  Flowers'  spring  branch  follow- 
ed the  blnrr  around,  and  came  into  the  river 
160  to  260  yards  lower  down  the  river  than 
It  had  theretofore  done.  Tbe  point  at  which 
tbe  branch  formerly  came  into  the  river  is 
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marked,  and  Is  shown  by  a  dotted  line  on 
the  map  adopted,  near  the  upper  end  of  the 
Island.  The  point  at  -which  the  branch  now 
strikes  the  river  Is  apparently  shown  by  a 
blue  Une  coming  in  lower  down  on  the  Island. 
Now,  the  complainant's  contention  is  that  the 
defendants'  Une,  when  properly  located,  runs 
down  the  spring  branch  till  it  reaches  the 
point  where  the  same  deflects  northward  and 
runs  around  the  bluff,  and  at  that  point  it 
leaves  the  branch  and  follows  the  old  course 
straight,  as  the  branch  formerly  ran,  to  the 
river,  striking  the  river  near  the  upper  end 
of  the  Island,  where  formerly  there  was  a 
..{lough  running  across  the  upper  end  of  the 
island,  and  above  the  cultivated  part  of  the 
island,  and  that  the  line  then  ran  up  the 
river  to  the  point  of  beginning;  whereas,  the 
defendants'  contention  is  that  the  line  fol- 
lows the  spring  branch  down  as  it  now  runs 
until  it  strikes  the  west  fork  of  the  river, 
then  follows  this  west  fork  down  to  the  point 
where  the  two  streams  unite,  and  then 
around  and  up  the  east  branch  and  the  main 
stream  to  the  place  of  beginning,  or  that, 
if  that  be  not  true,  that  it  follows  the  spring 
branch  down  to  where  It  strikes  the  west 
fork,  and  across  to  the  east  fork  of  the  river, 
or  from  the  point  of  striking  the  west  fork 
a  straight  line  to  the  beginning  at  the  gut; 
and  the  proof  shows  that  a  straight  Une  so 
run  will  take  in  a  considerable  portion  of 
the  island.  The  proof  shows  that  at  the 
time  this  deed  was  made,  and  for  many 
years  thereafter,  there  was  very  little  differ- 
ence in  the  size  of  the  two  branches  of  this 
river  which  went  around  the  Island.  The 
weight  of  the  proof,  however.  Is  that  the 
eastern  branch  was  a  little  larger.  The  proof 
shows  that  of  late  years  the  western  branch 
has  become  somewhat  filled  up  with  drift, 
and  is  now  considerably  smaller  than  the 
eastern  branch.  We  are  satisfied,  however, 
from  the  weight  of  the  proof,  that  there  was 
but  very  little  difference  in  the  size  at  the 
time  this  deed  was  made.  We  are  further 
satisfied  that  at  the  time  the  deed  was  made 
Flowers'  spring  branch  came  In  on  the  west 
side  or  the  west  branch  of  Wolf  river  in  a 
straight  line,  and  nearly  at  a  right  angle, 
and  struck  that  branch  at  a  point  near  the 
upper  end  of  the  Island,  and  that  it  was  In- 
tended and  as  a  matter  of  law  and  fact  the 
line  did  run  down  the  branch  to  this  point, 
then  up  on  the  west  fork  or  branch,  and 
up  the  main  stream  after  it  passed  the  point 
of  divide,  until  it  reached  the  beginning.  As 
we  say,  at  the  time  the  deed  was  made 
there  was  very  little  difference  In  the  size 
of  these  streams  which  went  around  the  is- 
land, and  It  obviously  was  not  the  Intention 
of  the  parties  to  follow  the  west  branch 
down  and  around  the  lower  end  of  the  island 
to  the  eastern  branch,  and  then  up  tliat  to  j 
the  beginning,  nor  was  it  the  intention  to  cut  I 
across  the  island;  and  it  Is  obvious  that  In  j 
the  minds  of  all  the  parties  the  Wolf  river 
called   for  at  this  point  meant   the   west  i 


branch,  or  that  imrt  of  the  stream  which 
flowed  on  the  western  side  of  the  island. 
Snch  was  the  Intent  and  legal  effect  of  the 
deed,  in  our  opinion;  and  the  proof  shows 
that  this  location  of  the  line  was  recognised 
and  understood  by  all  the  parties  for  years, 
and  80  acted  upon  by  all  parties.  Having 
foimd  that  the  parties  claim  from  a  common 
source  of  title,  that  the  complainants  have 
connected  themselves  with  this  common 
source,  and  that  the  boundaries  of  the  deed 
under  which  the  defendant  Morgan  claims 
do  not  and  never  did,  cover  the  island  in 
(jnestlon.  It  results  that  the  complainant  is 
entitled  to  recover.  The  defendant  does  not 
show  any  claim  ripened  by  possession.  On 
the  contrary,  the  complainant  shows  more 
than  60  years'  possession  by  herself  and  those 
under  whom  she  claims,  of  lands  within  the 
boundaries  of  their  title  papers,  and  thus  out- 
side of  the  paper  title  shows  a  perfect  title  to 
the  land  sued  for.  We  are  therefore  of  (Vln- 
lon  that  there  is  nothing  in  the  sixth  assign- 
ment of  error. 

The  seventh  assignment  of  error  is  that 
since  the  bringing  of  this  action  complainant 
P.  A.  Hale  has  sold  and  conveyed  all  of  her 
rights  in  the  land  in  controversy.  If  any  she 
had,  and  that  hence  all  of  her  rights  have 
expired.  A  deed  has  been  filed  In  the  record, 
made  by  the  complainant  since  the  beginning 
of  this  litigation.  No  plea  setting  up  any 
such  defense  or  pleading  of  any  kind,  how- 
ever, has  been  interposed,  and  there  Is  noth- 
ing to  show  whether  the  deed  In  question 
was  delivered  or  whether  it  was  In  force. 
We  are  cited  to  Shannon's  Code,  i  4990,  in 
support  of  this  assignment  of  error.  That 
section  provides  that  "If  the  right  of  the 
plaintiff  expire  after  the  commencement  of 
the  suit  and  before  trial  the  verdict  shall 
be  according  to  the  facts,  and  Judgment  shall 
be  entered  for  damages  for  the  withholding 
of  the  premises  by  the  defendants,  and  as 
to  the  premises  the  judgment  shall  be  that 
the  defendant  go  hence  without  day."  It  is 
evident  that  this  section  does  not  refer  to 
a  case  of  the  character  of  the  one  at  bar, 
but,  rather,  to  a  case  where  the  right  In  the 
plaintiff  expires  by  reason  of  some  litigation. 
A  party  may  sell  his  right  or  property  pend- 
ing litigation,  and  the  purchaser  takes  it  sub- 
ject to  the  results  of  the  suit  But  as  we 
say,  no  Issue  has  been  made  by  any  plead- 
ing la  the  case  which  made  the  deed  in  ques- 
tion competent  evidence. 

The  ninth  and  tenth  assignments  of  error 
relate  to  defenses  made  by  the  defendants 
Mullen.  .  It  appears,  however,  from  the  rec- 
ord that  these  defendants,  after  appealing, 
appeared  before  the  clerk  and  master  and 
notified  him  that  they  wanted  no  appeal  as 
to  their  part  and  directed  him  not  to  make 
out  any  transcript  for  them  in  the  cause,  as 
they  desired  to  abide  by  and  perform  the 
decree  of  the  chancellor.  The  clerk  and  mas- 
ter therefore  certifies  that  he  sends  up  the 
transcript  npaa  the  part  of  the  defendant 
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Morgan  alone.  Having  taken  and  perfected 
their  appeal,  this  court  or  the  supreme  court 
would  be  the  proper  place  in  which  to  enter 
a  dismissal  of  the  appeal;  but  Inasmuch  as 
the  assignments  of  error  are  not  filed  by 
counsel,  and  no  statement  is  made  on  be- 
half of  counsel  in  this  court  that  conflicts 
with  the  certificate  of  the  clerk  and  master, 
until  otherwise  informed  we  will  assume  the 
certificate  of  the  clerk  and  master  to  be 
correct,  and  to  be  authority  tor  dismissing 
the  appeal  of  the  defendants  Mullen,  and  ] 
the  decree  of  the  chancellor  will  be  affirm- 
ed as  to  them  for  want  of  assignments  of' 
errors,  and  on  the  ground  that  they  hare 
directed  their  appeal  to  be  dismissed,  and 
they  will  only  be  taxed  with  that  part  of 
the  costs  of  the  appeal  incident  to  the  entry 
of  this  order. 

The  eleventh  assignment  of  error  is  that 
A.  B.  Story,  agent  of  P.  A.  Hale,  and  J. 
T.  Flowers  in  the  year  1887  settled  the  right 
and  the  title  of  the  Island  in  controversy,— it 
being  agreed  between  them  that  an  actual 
survey  should  settle  the  rights  of  the  then 
claimants  to  the  title  and  possession  of  the 
island  in  controversy;  that  said  survey  was 
made  by  Hale's  papers.  In  the  first  place, 
no  such  defense  was  set  up  in  the  answer. 
It  Is  not  shown  that  Story  had  the  right  to 
make  such  settlement;  and  it  is  not  shown 
that  he  agreed  upon  any  settlement,  nor  that 
the  survey  gave  the  Island  to  Morgan.  We 
find  that  the  complainants  show,  by  deraign- 
nient  and  possession  under  color  of  title  and 
descent  cast  a  good  title  to  the  land  sued 
for.  The  defendant  Morgan  presents  no  val- 
id defense.  The  result  is  that  there  was  no 
error  In  the  decree  of  the  chancellor,  and  the 
same  is  in  all  things  afiirmed,  with  costs. 
All  concur. 

Affirmed  orally  by  supreme  court,  March  9, 
1901. 


TUBNTSR  T.  JACKSON. 

(Oonrt  of  Chancery  Appeals  of  Tennessee. 

Feb.  23,  1899. 

CORPORATIONS— STRBBrr  RAILROADS  —  REOR- 
GANIZATION —  BONDS  —  CONTRACT  —  CON- 
STRUCTION—MISCONDUCT OF  PARTIES— DE- 
FBNSB  TO  CONTRACT— UEASURB  OF  DAM- 
AGES—BVIDENCEl-PAROL  EVIDENCE. 

1.  Where  the  constraction  of  a  contract  is  in 
issue,  parol  evidence  is  admisaible  as  to  mat- 
ters of  descriptioD,  for  the  purpose  of  identify- 
ing the  subject-matter  of  the  contract. 

2.  A  portion  of  a  street  railroad  was  subject 
to  a  mortgage  to  secure  first  mortgage  bonds, 
and  a  second  mortgage  to  secure  other  bonds, 
which  was  a  first  lien  on  certain  extensions  of 
the  system.  The  mortgages  were  foreclosed, 
nnd  defendant  bid  in  the  property  sold  under 
the  first  mortgage  for  $138,000,  and  his  agent 
bid  in  the  extensions,  which  were  sold  under 
the  second  mortgage.  Before  the  sales  wore 
confirmed,  defendant  who  was  attempting  a 
reorganization  among  the  first  mortgage  bond- 
holders, entered  into  a  contract  with  the  plain- 
tiff, who  was  the  absolute  holder  of  certain 
first  mortgage   Iwnds,   and  who   held   second 


mortgage  bonds  as  collateral  to  an  indebted- 
ness due  from  the  corporation,  in  which  the 
defendant  agreed  to  pay  the  plaintiff  |10,000 
in  bonds  and  certain  stock  of  the  reorganiz- 
ed corporation  for  his  interest  in  the  old  cor- 
poration, "on  condition  that  defendant's  bid 
upon  the  property  ($138,000)  was  confirmed"  in 
defendant  Held,  that  the  confirmation  of  the 
sale  under  the  first  mortgage  was  that  contem- 
plated in  the  contract,  and  hence  plaintiff  was 
entitled  to  the  bonds,  though  the  salo  under 
the  second  mortgage  was  not  confirmed. 

3.  The  fact  that  the  property  sold  under  the 
second  mortgage  to  the  agent  of  defendant  was 
not  confirmed  by  reason  of  a  higher  bid  by  a 
second  mortgage  bondholder,  who  afterwards 
purchased  the  part  of  the  road  on  which  the 
second  mortgage  was  a  first  lieuj  and  that 
plaintiff  and  other  persons  reorganized  a  new 
corporation  to  operate  such  road  and  exten- 
sions, which  caused  defendant  to  buy  the  lines 
of  such  corporation  at  an  increased  price,  did 
not  show  such  misconduct  and  bad  faitli  on 
the  part  of  plaintiff  as  would  prevent  a  recov- 
ery on  the  contract 

4.  A  recovery  on  the  contract  will  not  be  de- 
feated on  the  ground  that  plaintiff  has  not 
transferred  all  his  interest  in  the  old  corpora- 
tion to  defendant,  in  failing  to  turn  over  the 
second  mortgage  bonds  held  to  secure  a  debt 
owing  him  from  tlie  old  corporation,  since  the 
plaintiff's  interest  required  to  be  transferred 
by  the  contract  did  not  include  such  bonds. 

5.  Where  a  defendant  contracting  for  the 
purchase  of  the  interest  of  plaintiff  in  a  cer- 
tain corporation,  including  $28,000  of  its  l>onds, 
and  agreeing  to  give  bonds  in  a  reorganized 
corporation  to  the  latter,  in  payment  therefor. 
testifies  that  he  has  always  repudiated  snch 
contract  the  failure  of  plaintiff  to  retain  a 
pro  rata  payment  of  $16.40  on  the  second 
mortgage  bonds  in  the  old  corporation,  held  as 
collateral,  to  secure  an  Indebtedness  due  from 
such  corporation,  does  not  prevent  a  recovery 
of  the  bonds,  since  the  maxim,  "Oe  minimis- 
non  curat  lex."  is  applicable  thereto. 

6.  The  measure  of  damages  for  breach  of  a 
contract  for  the  sale  of  corporate  bonds  is  the 
highest  value  of  the  bonds,  within  the  time  aft- 
er the  breach  of  the  contract  In  which  the  pur- 
chaser may  reasonably  indemnify  himself  by 
the  purchase  of  similar  bonds. 

Appeal  from  chancery  court  Davidson 
county;  H.  H.  Cook,  Chancellor. 

Action  on  a  contract  by  R.  W.  Turner 
against  W.  H.  Jackson.  From  a  decree  in 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Granbery  &  Marks,  for  appellant  J.  C. 
Bradford,  for  appellee. 


BARTON,  J.  This  suit  grew  out  of  the 
reorganization  of  the  United  ISlectrlc  Rail- 
way at  Nashville.  It  was  brought  by  the 
complainant  against  the  defendant  Jackson, 
who  w&s  one  of  the  promoters,  or  probably 
the  chief  promoter,  of  the  reorganization,  to 
recover  from  him  for  the  breach  of  a  con- 
tract by  which  Jackson  had  undertaken  to 
cause  to  be  issued  to  the  complainant  $10,000 
of  the  bonds  of  the  reorganized  corporation, 
known  as  the  "Nashville  Street  Railway." 
This  contract  on  which  the  suit  Is  based,  is 
as  follows:  "Nashville,  Tenn.,  April  23,  1S04. 
Mr.  U.  W.  Turner— Dear  Sir:  I  will  cause  to 
be  Issued  to  you,  provided  the  present  bid  up- 
on the  United  Electric  Railway  property, 
franchises,  L  e.  [$1SS,0U0],  is  confirmed  to  me. 
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or  my  ajBslgnee,  Nat  Baxter,  Jr.,  for  your  In- 
terest $10,000  (ten  thousand)  of  the  five  per 
cent  bonds,  and  $14,000  (fourteen  thousand) 
of  the  new  stock.  This  is  to  be  regarded 
strictly  confidential  between  as,  for  obvious 
reasons.  You  will  signify  your  acceptance 
to  this  below  my  signature,  and  return  this 
INiper  to  me.  Mr.  A.  H.  Robinson,  who  will 
witness  it  and  Ixeep  It  for  us  both.  Yours, 
lespy.,  [Signed]  W.  H.  Jaclcson.  [Signed]  R. 
W.  Turner.  Witness:  A.  H.  Robinson."  The 
defense  Is  that  the  condition  upon  which 
Jackson's  obligation  was  founded— that  is, 
that  "the  present  bid  upon  the  United  Elec- 
tric Railway  property,  franchises,"  etc.,  "is 
confirmed  to  me,  or  my  assignee,  Nat  Bax- 
ter, Jr."— had  not  been  fulfilled,  and  that, 
therefore,  there  was  nothing  due  under  the 
contract  and  also  that  the  complainant  Tur- 
ner, had  been  guilty  of  bad  faltb,  and  had 
himself  aided  in  prerenilag  the  fulfillment  of 
the  condition  on  which  the  contract  rested. 
The  reorganization  of  the  railway  was  com- 
pleted, and  the  $14,000  of  the  new  stock  was 
issued  to  Turner,  or.  In  lieu  of  that.  Turner 
was  paid  therefor  by  Jackson.  Bnt  Jackson 
has  declined  and  refuses  to  issue  the  $10,000 
of  the  new  bonds,  as  provided  In  the  contract 
denying  that  he  is  responsible  therefor.  The 
principal  contest  Is  as  to  the  meaning  of  the 
conditional  clause,  and  as  to  what  "the  pres- 
ent bid  upon  the  United  Electric  Railway 
property  franchises"  was. 

To  thoroughly  understand  the  point  in  Is- 
sue between  the  parties,  and  to  correctly  de- 
cide the  question  liefore  us,  it  is  necessary  to 
review  and  state  the  facts  relating  to  and 
affecting  the  reorganization  scheme,  and  the 
relation  of  the  different  parties  thereto,  and  to 
find  and  state  the  occurrences  both  before  and 
after  the  making  of  this  contract.  All  con- 
tracts must  necessarily  be  construed  In  the 
light  of  surrounding  circumstances,  and  parol 
evidence  may  be  properly  looked  to,  in  mat- 
ters of  description,  to  identify  the  subject- 
matter  of  the  contract 

As  stated,  the  contract  Itself  grew  out  of 
a  scheme  to  reorganize  the  United  Electric 
Railway,  a  corporation  organized  under  the 
laws  of  the  state  of  Tennessee,  which  owned 
and  operated  a  large  street-railroad  system  In 
the  city  of  Nashville  and  vicinity.  This  com- 
pany was  incorporated  and  organized  In  De- 
cember, 1889,  at  which  time,  or  early  in  1890, 
It  succeeded  to  and  acquired  the  property  and 
franchises  of  fonr  Independent  street-railway 
companies,  viz.  the  McGavock  &  Mt  Vernon 
Horse  Railroad,  the  Nashville  &  Edgefield 
Street  Railroad,  the  South  Nashville  Street- 
Railroad  Company,  and  the  City  Electric 
Railway.  Each  of  these  companies  had  sold 
and  conveyed  to  the  United  Electric  Railway 
Its  several  lines,  rights,  and  franchises,  prop- 
erties, etc.,  and  the  United  Electric  Railway 
had  thus  become  the  owner  of  practically  all 
the  street-railroad  properties  In  Nashville.  All 
of  these  original  conveying  companies,  except 
the  CSty  Electric  Railway,  had  Issued  bonds 


in  several  series  and  amounts,  but  whldi  ag- 
gregated at  the  time  of  the  reorganization  un- 
der consideration  about  11,516^000.  The  Unit- 
ed Electric  Railway,  when  it  took  the  proper- 
ties of  these  several  constituent  ctNnpanles, 
took  the  proi)ertles  and  franchises  subject  to 
these  bonds,  which  were  secured  by  mortga- 
ges on  the  pr(^)erties,  franchises,  and  plants. 
After  its  incorporation,  and  after  securing 
these  properties,  the  United  BUectric  Railway 
Itself  proceeded  to  prepare  and  issue  coup<m 
bonds  to  the  amount  of  $2,000,000,  which  were 
secured  by  a  mortgage  on  its  properties. 
These  bonds  were  designated  "first  mortgage 
bonds,"  were  so  known  in  subsequent  pro- 
ceedings, and  so  known  in  this  record,  where 
they  are  also  sometimes  called  "blanket 
bonds."  They  were  not  however,  first  mort- 
gage bonds,  because  there  was  underlying 
them  the  $1,516,000  bonds  Issued  by  the  orig- 
inal or  constitutent  companies.  $1,530,000  of 
these  so-called  "first  mortgage  bonds"  were 
deposited  with  the  Nashville  Trust  Company, 
trustee  in  the  mortgage  securing  them,  to  pro- 
vide for  the  underlying  trands  above  mention- 
ed. Of  the  balance,  about  $700,000  of  these 
bonds  were  actually  issued. 

Subsequent  to  this,  the  United  Blectrlc 
Railway  secured  from  the  city  and  county 
other  rights  of  way,  and  constructed  other 
lines  of  road.  In  addition  to  the  lines  that 
had  been  constructed  and  were  in  operation 
when  It  Issued  Its  sb-called  "first  mortgage 
bonds."  These  additions  were  what  are 
called  In  the  record  the  "Belmont  &  Shelby 
Avenue"  and  "Cumberland  Park"  extensions. 
After  these  extensions  were  built,  the  Unit- 
ed Electric  Railway  executed  another  Issue 
of  bonds,  amounting  to  $200,000,  called  "In- 
come bonds."  This  Issue  of  bonds  was  se- 
cured by  a  mortgage  covering  the  entire  sys- 
tem, including  the  extensions.  This  mort- 
gage was  a  first  mortgage  on  the  extension, 
but  was  subject  to  all  previous  Issueq^on  the 
other  property.  It  was  attempted  In  this  is- 
sue, and  In  the  mortgage'securing  It  to  make 
the  bonds  and  coupons  a  first  charge  on  the 
income  of  the  entire  system,  and  It  was  pro- 
vided, that  the  coupons  should  be  receivable 
for  fares.  We  should  also  state  that  it  was 
a  part  of  the  scheme  and  arrangement  un- 
der which  the  United  Electric  Railway  secur- 
ed these  properties  that  $1,000,000  of  stock 
and  some  $970,000  of  bonds  of  the  United 
Electric  Railway  were  divided  among  the 
stockholders  of  the  constituent  companies  in 
payment  for  their  interests  In  these  proper- 
ties. This  was  done,  and  under  this  ar- 
rangement complainant  Turner,  became  the 
holder  of  $70,000  of  stock,  and  $28,000  of  the 
bonds,  of  the  United  Electric  Railway.  He 
was  made  a  director  in  the  company,  and 
continued  as  such  during  Its  corporate  ex- 
istence. 

For  reasons  stated  In  the  brief  of  counsel, 
not  necessary  here  to  repeat  the  United 
Electric  Railway  was  a  losing  venture,  and 
its  career  was  brief.    It  was  unable  and  fall- 
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•d  to  pay  the  Interest  on  its  so-called  "flnt 
mortgage  bonds,"  and  defaulted,  and  had 
soon  Incurred  a  large  floating  debt.  It  also 
failed  to  pay  the  maturing  interest  coupons 
on  the  underlying  bonds,  amounting  to  some 
125,000.  became  indebted  to  the  city  of  Nash- 
TiUe  for  street  paving  and  repairs,  and  ac- 
cumulated other  debts.  It  made  an  arrange- 
ment with  some  of  its  directors  and  stock- 
holders to  pay  some  of  these  debts,  and, 
among  others,  the  complainant  loaned  it 
money,  or  paid  two  of  its  notes  for  wliich  be 
was  Indorser,  one  for  $720,  and  the  other 
for  $1,120,  to  which  two  notes  there  were  at- 
tached as  collateral  security  $2,000  of  in- 
come bonds.  Other  gentlemen  connected 
with  the  company  also  had  certain  notes  to 
pay,  and  were  alilie  secured.  Matters  being 
in  this  unfortunate  shape  for  this  company, 
and  it  being  pressed  on  Its  obligations,  a  re- 
organization was  undertaken.  On  January 
4,  1894,  one  Richard  Wlggln,  a  holder  of  six 
of  the  so-called  "first  mortgage  bonds,"  filed 
his  original  bill  in  the  United  States  circuit 
court  at  Nashville  against  the  tlnlted  Elec- 
tric Railway,  seelcing  to  foreclose  the  mort- 
gage securing  said  bonds,  and  to  sell  prop- 
erty covered  by  the  mortgage.  Whether  this 
bill  was  filed  at  the  instance  of  the  pro- 
moters of  the  reorganization,  or  whetlier  the 
reorganization  scheme  was  induced  by  the 
fllbig  of  this  bill.  Is  not  entirely  clear,  and, 
so  far  as  we  can  see,  Is  not  very  material. 
As  some  question  is  made  by  the  opposing 
counsel  as  to  the  scope  and  character  of  this 
bUl,  It  wlU  be  proper  for  us  here  to  outline 
and  state  the  substance  of  it,  so  far  as  nec- 
essary to  state  for  our  purpose. 

This  bill  was  filed  by  Richard  Wiggin,  a 
resident  of  Janesville,  Roclc  county.  Wis., 
against  the  United  Blectric  Railway  and  the 
Nashville  Trust  Company.  The  bill  first 
shows  that  the  complainant  is  the  owner  and 
holder  of  six  $1,000  bonds  of  the  defendant 
railway.  It  then  sets  out  the  character  and 
organization  of  the  United  Electric  Railway; 
that  the  United  Electric  Railway  had  been 
made  up  and  was  composed  of  the  four  con- 
stituent companies  we  have  above  set  out 
It  sets  out  the  dates  of  the  charter  and  or- 
ganization, and  the  property  which  bad  been 
owned  by  these  several  companies,  and  the 
various  Issues  of  bonds  by  the  various  con- 
stituent companies,  and  the  amount  of  these 
bonds,  called  "underlying  bonds,"  which  at 
that  time  were  outstanding,  amounting,  as 
stated  in  that  bUl,  to  $1,516,000;  setting  out 
the  various  mortgages,  some  of  their  terms 
and  peculiarities.  This  bill  also  set  out  the 
Issuance  of  the  $2,600,000  of  bonds  caUed  the 
"first  mortgage  bonds,"  to  which  we  have 
above  referred.  It  sets  out  the  mortgage, 
and  makes  it  an  exhibit  to  the  bill.  It 
shows  that  there  were  outstanding  of  the 
first  mortgage  United  Electric  Railway 
bonds  $980,000.  It  mentions  the  issue  of 
the  Income  bonds,  as  above  stated,  of  which 
it  says  there  were  outstanding  $50,900,  be- 
6S  S.W.-33 


sides  $149,100,  pledged  for  fioatlng  debt. 
It  then  sets  out  the  amount  of  the  float- 
ing debt,  and  showed  that  default  had  been 
made  in  the  payment  of  the  interest  on 
the  underlying  bonds,  on  the  first  mortgage 
bonds,  on  taxes,  floating  debt,  etc.,  and  that 
suits  had  been  brought  and  Judgments  ren- 
dered against  the  defendant  company.  The 
bill  alleged  that  the  United  Electric  Railway 
was  insolvent;  that  Its  properties  were  in 
bad  shape.  It  was  then  stated  that  the 
value  of  the  securities  held  by  the  complain- 
ant, and  the  value  of  all  securities  Issued  by 
the  United  Electric  Railway,  depended  abso- 
lutely and  entirely  upon  the  preservation  of 
the  Integrity  of  the  system  now  owned  by 
the  United  Electric  Railway.  It  was  then 
alleged  that  nearly  the  whole  of  the  prop- 
erty, rights,  easements,  etc.,  of  the  defend- 
ant United  Electric  Railway,  which  had  any 
substantial  value,  were  covered  by  the  flrst 
mortgage  executed  by  the  company.  It  was 
stated  that  the  bonds  issued  by  the  United 
Electric  Railway,  called  "Income  bonds," 
had  no  claim  upon  the  properties  covered  by 
the  first  mortgage  bonds,  except  as  are  sub- 
ject and  subordinate  to  them,  but  that,  not- 
withstanding, the  income  of  the  company 
had  been  wrongfully  appropriated  to  the 
payment  of  the  Interest  on  these  bonds  in 
preference  to  that  of  the  first  mortgage 
bonds,  which  was  alleged  to  be  Illegal  and 
wrong.  It  was  further  alleged,  on  Informa- 
tion and  belief,  that  the  holders  of  the  un- 
derlying bonds  did  not  desire  to  take  action, 
nor  to  be  parties  to  this  action;  that  they 
desired  that  the  property  should  be  taken 
care  of  and  protected,  and  its  obligations 
paid,  and  the  terms  of  the  several  moi-tgages 
complied  with;  and  It  was  stated,  on  infor- 
mation and  belief,  that  a  majority  of  the 
holders  of  the  flrst  mortgage  bonds  Issued 
by  the  defendant  also  desired  that  the  prop- 
erty, rights,  easements,  etc.,  be  protected  and 
preserved,  and  that  a  large  number  of  the 
bondholders  had  so  expressed  themselves, 
and  were  in  sympathy  with  this  action,  and 
desired  the  protection  of  their  Interests, 
which  they  exi>ected  to  receive  from  it,  and 
would  Join  in  the  prayer  of  the  bill.  It  was 
further  |tated  that  this  action  was  not  in 
any  way  hostile  to  the  rights  of  the  under- 
lying bondholders,  but  was  in  their  interest 
and  for  their  beneflt,  and  that  in  all  proceed? 
lugs  imder  this  blU  their  Interests  would  be 
regarded  and  protected,  as  would  also  be  the 
rlghte  of  the  holders  of  bonds  Issued  by  the 
defendant  railway  subordinate  to  said  under- 
lying bonds.  It  was  alleged  that  the  bill 
was  filed  by  complainant  alone,  and  other 
holders  of  like  securities  did  not  Join,  solely 
because  of  the  citizenship  which  gives  the 
court  Jurisdiction;  that  the  continued  and 
uninterrupted  operation  of  the  lines  of  the 
street  railway  owned  by  the  defendant  rail- 
way were  of  the  most  Imperative  and  urgent 
public  necessity;  that  there  was  only  one 
power  stetlon  from  which  motive  power  for 
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the  whole  system  was  supplied;  and  that 
any  separate  action,  which  would  interfere 
with  the  operation  of  said  lines  of  street  rail- 
way in  their  integrity  and  as  a  whole,  would 
be  a  public  calamity.  The  prayer  of  the  bill 
was  that  a  receiver  be  appointed  to  take 
possession  and  charge  of  the  property,  rights, 
easements,  etc.,  and  so  on,  described  in  the 
first  mortgage  executed  by  the  defendant 
railway,  which  was  filed  as  an  exhibit,  and 
that  the  receiver  Iwld  them  subject  to  the 
order  of  the  court;  that  a  Judgment  be  ren- 
dered in  favor  of  complainant  and  all  other 
holders  of  first  mortgage  bonds  issued  by  the 
defendant  railway  who  shall  become  parties 
to  the  cause;  that  the  mortgage  attached  as 
Exhibit  A  be  foreclosed;  and  that  the  prop- 
erty, rights,  easements,  etc.,  described  in 
said  mortgage,  be  sold  subject  to  the  rights 
of  the  holders  of  the  underlying  bonds  afore- 
said; and  for  general  relief.  This  bill.  In 
full.  Is  found  on  pages  150  to  174  of  tran- 
script No.  2,  now  before  us,  and  is  referred 
to  for  a  more  accurate  statement  of  Its  con- 
tents. 

While,  as  seen,  the  bill  states  the  insol- 
reucy  of  the  electric  railway,  and  the  neces- 
sity for  protecting  and  preserving  the  sys- 
tem as  a  whole,  it  is  stated,  as  above  shown, 
tliat  nearly  the  whole  of  the  properties, 
rights,  easements,  etc.,  of  the  defendant  the 
United  Electric  Kailway,  which  had  any  sub- 
stantial value,  were  covered  by  the  fliat 
mortgage,  and  It  seems  to  have  been  the 
purpose  of  the  draftsman  of  the  bill  to  limit 
the  relief  sought  to  the  foreclosure  of  the 
first  mortgage,  subject  to  the  rights  of  the 
holders  of  the  underlying  securities.  Exact- 
ly why  this  course  should  have  been  taken 
is  not  entirely  apparent  to  us,  but  such  ap- 
pears to  have  been  the  spirit  and  purpose  of 
this  blU,  as  we  understand  It.  Facts  are 
stated  in  the  bill  Justifying  Its  being  treated 
as  a  general  creditors'  bill,  and  In  subsequent 
proceedings  It  appears  to  have  been  sub- 
stantially so  treated.  Under  this  bill  a  re- 
ceiver was  appointed,  who  took  charge  of 
and  operated  the  system,  and  $75,000  of  re- 
ceiver's certificates  were  issued,  being  made 
a  charge  on  the  entire  system,  including  the 
extensions,  for,  the  purpose  of  paying  tax- 
es assessed  against  the  system  as' a  whole. 
On  January  31,  1894,  holders  of  the  "blan- 
ket" or  "first  mortgage"  bonds,  so  called,  to 
the  amount  of  |568,000,  filed  a  petition  in 
the  cause,  seeking  to  be  made  parties,  and 
asking  to  share  in  the  relief  sought,  and  an 
order  was  entered  making  them  parties.  On 
February  7,  1S94,  some  16  holders  of  the  in- 
come bonds,  including  R.  W.  Turner,  filed 
a  petition  asking  to  be  made  parties,  and  for 
leave  to  file  and  prove  their  bonds  and  claims, 
and  to  have  the  mortgage  made  to  secure 
these  bonds  foreclosed,  and  to  participate  la 
the  proceeds  of  the  sale  of  the  property,  In 
the  order  and  the  manner  that  they  might 
be  entitled.  These  parties  were  holders  of 
these  Income  bonds  as  collateral.    On  Feb- 


ruary 10,  1884,  A.  L.  Landia  ft  Oo.  and  11 
others,  as  the  absolute  owners  and  holders 
of  the  greater  part  of  the  $10,000  of  income 
mortgage  bonds  which  had  been  disposed  of 
by  the  company,  filed  their  petition  In  the 
cause,  setting  up  that  the  Income  mortgage 
was  a  first  lien  on  the  extensions,  and  pray- 
ing that  that  mortgage  might  be  foreclosed. 
On  March  10,  1894,  a  decree  was  rendered 
In  the  cause,  ascertaining  and  adjudicating 
that  the  underlying  bonds  amounted  to  $1,- 
510,000,  the  blanket  mortgage  bonds  or  first 
mortgage  bonds  to  1984,000,  and  the  income 
mortgage  bonds  sold  and  outstanding  to  be 
$50,100,  and  those  pledged  to  amount  to 
$149,800;  that  taxes  for  three  years^  amount- 
ing to  $72,608.46,  with  interest,  were  past 
due  and  delinquent;  that  the  cmnpany  owed 
debts  secured  by  liens  on  the  transfer  sta- 
tion to  the  amount  of  $10,086.82;  that  the 
company  was  In  default  in  the  payment  of 
Interest  on  the  underlying  mortgages,  except 
one  issue  of  $200,000  of  the  McOavock  & 
Mt  Vernon  Company;  that  it  had  defaulted 
in  the  payment  of  Interest  on  the  first  mort- 
gage bonds;  that  the  United  Electric  Rail- 
way was  insolvent:  and  It  was  decreed  that 
the  mortgage  set  forth  in  the  bill,  which  we 
have  called  the  "first  mortgage,"  was  a  valid. 
subsisting  mortgage,  constituting  the  first 
lien  on  the  premises  described  therein,  sub- 
ject only  tu  the  lien  for  taxes,  and  the  mort- 
gages executed  by  the  constituent  companies, 
as  we  have  above  set  out;  and,  further,  that 
the  mortgage  executed  by  the  United  Electric 
Railway,  on  January  1,  1882,  to  secure  the 
$200,000  of  what  are  called  "Income  bonds." 
was  a  valid  and  subsisting  mortgage;  to  the 
extent  that  It  describes  and  conveys  the  prop- 
erty, rights,  easements,  and  franchises  de- 
scribed in  the  first  mortgage.  It  was  subordi- 
nate thereto;  and,  to  the  extent  that  it  de- 
scribes and  conveys  other  rights  and  proper- 
ties not  covered  and  embraced  by  the  first 
mortgage,  it  was  a  first  lien,  subject  only  to 
the  taxes.  It  was  therefore  ordered  that, 
unless  the  necessary  payments  were  made, 
then  the  said  mortgaged  premises,  and  all 
the  property,  rights,  franchises,  and  assets 
of  the  defendant  United  Electric  Railway, 
should  be  sold,  and  all  rights  and  equities 
of  redemption  of  all  parties  to  the  cause,  and 
that  the  sale  should  be  In  the  following  or- 
der: (1)  All  the  property  described  and  cov- 
ered by  the  first  mortgage;  (2)  all  the  prop- 
erty described  and  covered  In  the  mortgage 
made  to  secure  the  so-called  "Income  bonds," 
which  was  not  described  and  covered  by  the 
first  mortgage,  should  be  sold  as  an  entire 
debt;  (3)  that  all  not  described  and  covered 
by  either  of  said  mortgages  should  be  sold, 
each  piece  separately. 

It  was  decreed  that,  as  a  qualification  for 
becoming  a  bidder  for  the  property  described 
in  the  first  mortgage,  the  proposed  bidder 
should  deposit  as  a  pledge  with  the  commis- 
sioner $25,000  in  m(mey,  or  a  certified  check 
on  some  bank  In  Nashville.  Tenn.,  and  that  a 
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like  deposit  of  $25,000  should  be  required  of 
any  one  wlsbing  to  bid  on  the  property  to  be 
sold  under  the  second  or  Income  mortgage. 
The  distribution  of  the  funds  was  provided 
for  as  follows:  Each  one  of  the  funds  to 
bear  Its  own  fair  pro  rata  of  the  receiver's 
expenses,  taxes,  and  cost.  Then  the  funds 
under  the  first  mortgage  to  be  applied  to  the 
payment  of  the  bonds  imder  the  first  mort- 
gage, and  that  that  part  of  the  fund  derived 
from  the  sale  of  the  property  covered  by  the 
income  mortgage,  and  not  by  the  first  mort- 
gage, to  the  payment  of  those  bonds,  and  the 
balance  of  the  fund  arising  from  the  sale  of 
the  proi>erty  not  covered  by  either  of  the 
mortgages  to  be  applied  to  the  payment  of 
creditors  generally  of  the  United  Electric 
Railway.  There  were  other  proper  provi- 
sions in  regard  to  the  sale.  As  stated,  this 
decree  was  dated  March  10, 18&4. 

To  go  back  a  little  in  point  of  time  after 
the  Wlggln  bill  had  been  filed  in  the  United 
States  circuit  court  at  Nashville,  Gen.  W.  H. 
Jackson,  the  defendant.  In  poisuance  of  a 
scheme  for  reorganization  that  he  had  form- 
ed, and  In  which  he  was  one  ot  the  chief 
promoters,  made  the  following  proposition  to 
tlie  holders  of  the  first  mortgage  bonds  of  the 
United  Electric  Railway,  viz.: 

"Belle  Meade,  Nashville,  Tenn.,  Jan.  11, 
1894.  To  the  Holders  of  Bonds  of  the  United 
Electric  Railway,  under  Fhrst  Mortgage  Dat- 
ed Ist  January,  1890:  I  pr<HK>se  the  follow- 
ing plan  for  reorganization  of  the  company: 
I  will  cause  a  new  street-railroad  corpora- 
tion to  be  organized  under  the  laws  of  the 
state  of  Teuiiessee,  with  a  total  issue  of  ($1,- 
600,000)  one  million  five  hundred  thousand 
dollars  of  stock,  and  ($2,000,000)  two  million 
dollars  of  five  per  cent  thirty-year  bonds. 
At  the  sale  of  the  properties,  rights,  fran- 
chises, easements,  rights  of  way,  etc.,  to  be 
made  under  decree  of  Richard  Wlggln  against 
the  United  Electric  Railway  and  another, 
now  pending  In  the  circuit  cotut  of  the  United 
States  for  the  Middle  district  of  Tennessee, 
at  Nashville,  I  will  become  the  purchaser  by 
bidding  $138,000,  which  Is  to  be  applied  to  the 
payment  of  past-due  taxes  and  past-due  Inter- 
est on  underlying  bonds.  For  and  in  coa- 
Blderatlon  of  said  stock  and  bonds,  I  will  c(»i- 
▼ey  all  the  property,  rights,  franchises,  ease- 
ments, rights  of  way.  etc.,  which  I  shall  ac- 
quire at  said  sale,  to  said  new  corporation, 
and  I  will  make  the  following  use  oi  said 
securities,  viz.:  I  will  transfer  and  cause  to 
be 'issued  to  each  holder  of  first  mortgage 
bonds  of  the  United  Electric  Railway  fifty 
cents  on  the  dollar  of  the  par  value  of  said 
bonds,  in  stock  aforesaid,  at  par.  I  will  set 
a^de  a  snfBcient  amount  of  the  balance  of 
said  securities  to  provide  for  the  underlying 
bonds.  I  will  set  aside  ($57,000)  fifty-seven 
thousand  dollars  of  said  bonds  to  provide  for 
floating  debt  secured  by  pledge  of  income 
bonds.  I  win  re-equip  said  street  railroad 
and  overhead  construction  and  rolling  stock 
as  far  as  necessary.    This  propoeltloo  is  sub- 


ject to  the  acceptance  of  the  holders  of  said 
first  mortgage  bonds  outstanding.  This  the 
11th  day  of  January,  1894.  Respectfully  sub- 
mitted.   [Signed]  W.  H.  Jackson. 

"We,  the  undersigned  owners  and  holders 
of  the  United  Electric  Railway  bonds,  in  the 
amounts,  respectively,  affixed  to  our  names, 
do  hereby  accept  the  foregoing  proposition 
of  Gen.  W.  H.  Jackson,  and  agree  to  deliver 
up  said  bonds  upon  the  delivery  to  us  of  stock 
In  the  new  company,  as  therein  set  out." 

This  proposition  was  made  after  the  filing 
of  the  Wlggln  bill,  but  before  the  petitions 
were  filed  on  behalf  of  the  holders  of  the 
income  bonds;  and  counsel  for  the  complain- 
ant put  stress  upon  the  {toint,  which  is  to  be 
noted,  that  this  proposition  was  made  alone 
to  the  holders  of  the  first  mortgage  bonds. 
Gen.  Jackson  appears  to  have  been  the  chief 
manager  of  the  reorganization  scheme,  though 
other  parties  appear  to  have  participated  in 
Its  benefits.  Associated  with  him  was  Nat 
Baxter,  Jr.,  Inman,  Swan  &  Co.,  and  during 
the  process  of  reorganization  other  parties 
appear  to  have  come  in  and  received  special 
favors  or  benefits  beyond  that  embodied  in 
Gen.  Jackson's  proposition,  above  set  out 
But,  with  these  exceptions,  the  general 
scheme  of  the  reorganization  was  carried  out 
and  completed.  Under  the  decree,  the  sub- 
stance of  which  is  above  set  out.  there  was 
a  sale  had  of  the  properties  of  the  United 
Electric  Railway,  April  18,  1884,  and  before 
this  date  a  large  majority  of  the  holders  of 
the  first  mortgage  or  blanket  bonds  outstand- 
ing had  accepted  and  subscribed  to  the  prop- 
osition of  W.  H.  Jackson.  These  same  par- 
ties were  also  the  holders  of  a  majority  of 
the  Income  bonds  outstanding,  pledged  to  se- 
cure the  floating  debt  on  which  they  were 
sureties.  Prior  to  this,  complainant  R.  W. 
Turner,  had  asked  to  become  a  member  of 
the  reorganization  syndicate,  but  had  be^i 
denied  participation.  He  had  been  asked  be- 
fore the  sale  to  sign  the  reorganization  agree- 
ment as  the  holder  of  the  bonds,  but  refused. 
At  the  sale  of  April  18,  1894,  Gen.  W.  H. 
Jackson  bid  on  the  property  covered  by  the 
blanket  mortgage,  and  It  was  knocked  ofF  to 
him  at  the  price  of  $138,000.  On  the  prop- 
erty covered  by  the  Income  mortgage,  not 
covered  by  the  first  mortgage,  James  Davis 
bid  and  became  the  purchaser  at  $500,  and  on 
the  pr(^>erty  covered  by  no  mortgage  James 
Davis  bid  and  became  the  purchaser  at  $700, 
or,  at  least  the  properties  were  struck  off  at 
these  figures  to  these  parties.  The  bid  on  the 
property  covered  by  the  blanket  ■  mortgage 
was  at  once  transferred  by  Gen.  Jackson  to 
his  agent,  and  N.  Baxter,  Jr.,  and  W.  H. 
Jackson  became  the  sureties  on  the  purchase- 
money  notes.  The  report  of  the  sale  was 
made  on  April  18,  1894,  and,  under  the  rules 
of  the  court  had  to  He  over  before  confirma- 
tion. Matters  were  at  this  stage  and  La  this 
condition  when  the  negotiations  commenced 
which  led  up  to  the  making  of  the  contract 
sued  on  in  this  case. 
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It  appears  that  tiiere  were  several  parties 
who  desired  to  participate  In  the  benefits  or 
profits  that  were  expected  to  arise  under  the 
reorganization  scheme,  and  there  were  hold- 
ers of  the  bonds  and  securities  ot  the  old 
company  that  desired  to  protect  their  Interest 
or  realize  more.  At  least,  it  appears  that  A. 
H.  Robinson,  who  was  a  director  in  the  United 
Electric  KaUway  and  the  bolder  of  $25,000  of 
its  blanket  bonds,  had  before  this  sale  threat- 
ened to  organize  another  syndicate  to  bid  at 
the  sale.  To  induce  him  to  desist  from  this 
purpose,  It  was  agreed  between  him  and  O. 
M.  Fogg,  who  was  active  in  carrying  through 
the  plan  of  reorganization,  that  he  (Robinson) 
should  receive  certain  securities  of  the  new 
company,  and  also  the  stock  provided  for  in 
Jackson's  first  proposition.  It  further  ap- 
pears that  the  complainant.  Turner,  was  not 
satlBfled  with  the  situation,  had  refused  to 
accept  Jackson's  offer,  and  was  either  con- 
templating or  threatening  to  take  some  steps 
In  his  own  interest  which  might  Interfere 
with  the  reorganization  scheme  being  engin- 
eered by  Oen.  Jackson.  The  situation  at  this 
stage  became  quite  interesting  to  all  the  par- 
ties concerned.  It  Is  evident,  especially  In 
the  light  of  subsequent  events,  that  the  reor- 
ganization syndicate  had  in  view  and  in  pro- 
cess of  consummation  a  scheme  or  arrange- 
ment likely  to,  and  which  did,  turn  out  to  be 
quite  profitable  to  them,  and  which  they  were 
anxious  should  not  be  Interfered  with.  Mr. 
Turner,  who  appears  to  have  been  quite 
shrewd,  was  a  man,  so  far  as  we  can  judge, 
who  evidently  desired  to  get  something  more 
out  of  his  holdings  than  would  be  afforded 
by  the  proposition  of  Oen.  Jackson.  There 
Is  a  strong  intimation  In  the  argument  of 
counsel  for  defendant  that  Oen.  Jackson  was 
nnduly  worked  and  played  upon  by  some  of 
his  associates,  especially  A.  H.  Robinson,  who 
acted  as  agent  and  as  a  go-between  in  his 
negotiations  with  Mr.  Turner.  While  a  sus- 
picion to  this  effect  may  arise,  we  do  not  find 
enough  In  the  record  to  justify  us  in  finding 
this  to  be  a  fact,  and  must  content  ourselves 
with  the  facts  as  we  find  them;  and  what 
we  do  find  is  that,  the  status  being  as  we 
have  above  set  out,  and  the  property  having 
been  knocked  off  at  the  sale  to  the  parties 
as  above  set  out  or  named,  Mr.  Davis,  who 
bad  purchased  the  extensions,  which  were 
covered  alone  by  the  Income  mortgage,  and 
the  property  not  covered  by  any  mortgage 
at  all,  was  as  a  matter  of  fact  the  agent  and 
representative  of  Gen.  Jackson,  though 
whether  this  was  so  known  to  Mr.  Turner 
does  not  appear.  Turner  appears  to  have 
determined  upon  taking  some  steps  to  pro- 
tect or  promote  his  interest  In  the  matter, 
and  the  fact  that  he  was  contemplating  such 
steps  appears  to  have  come  to  the  knowledge 
of  the  promoters  of  the  reorganization 
scheme,  and  they  appear  at  that  time  to 
have  been  very  wide  awake,  and  to  have 
had  their  eyes  upon  Mr.  Turner's  movements. 
It  appears  that  Mr.  Turner  spoke  to  several 


parties  Interested  In  the  matter,  with  a  view 
to  seeing  what  could  be  done  about  raising 
the  bids  or  protecting  their  interest  Mr. 
Turner  states  that  after  the  sale,  and  before 
the  confirmation,  he  made  no  special  effort 
in  the  direction  of  raising  the  bid,  but  that 
he  talked  with  a  number  of  friends,  who 
were  Interested  In  the  road,  to  know  if  some- 
thing could  not  be  done.  As  stated,  these 
efforts  and  his  disposition  to  appear  to  have 
been  known  to  the  promoters  of  the  reorganl- 
eation,  and  on  Saturday,  after  the  public  sale 
on  Wednesday,  Mr.  A.  H.  Robinson  came  to 
W.  H.  Jackson,  and  told  him  that  Tomer 
was  threatening  to  reopen  the  bids  and  form 
a  new  company.  Mr.  Robinson  also  report- 
ed this  fact  to  N.  Baxter,  Jr.  It  further  ap- 
pears that  Turner  had  written  out  an  adver- 
tisement, and  sent  it  to  the  American  to  be 
published  in  the  Sunday  and  Monday  issues, 
April  22d  and  23d,  which  advertisement 
reads  as  follows:  "Call  for  United  Electric 
Railway  Bondholders.  The  holders  of  the 
bonds  of  the  United  Electric  Railway  are 
requested  to  meet  for  consultation  at  the  of- 
fice of  J.  C.  Bradford,  Nos.  18  and  20,  Cole 
Building,  on  Monday,  April  23,  at  2.30  p.  m. 
All  are  invited  to  attend,  as  the  matter  to 
be  considered  is  important,  and  urgent" 
Whether  Turner  Intended  this  fact  to  be- 
come known  or  not  before  the  publication 
appeared  In  the  papers  Is  not  clear.  But  It 
does  appear  that  the  day  before  the  card  was 
published  It  became  known  to  Gen.  Jackson, 
N.  Baxter,  Jr.,  G.  M.  Fogg,  and  A.  H.  Robin- 
son. So  far  as  this  record  discloses,  Mr. 
Fogg  first  learned  of  it,  and  he  went  to 
Mr.  Robinson,  telling  him  of  the  Intended 
publication,  and  saying  to  Mr.  Robinson  that 
he  thought  this  would  be  disadvantageous 
towards  the  consummation  of  the  trade,  and 
that  Mr.  Turner  should  be  seen.  It  appears 
that  Mr.  Robinson  went  to  the  telephone  at 
Mr.  Fogg's  Instance,  and  called  Mr.  Turner 
up  at  his  house,  and  endeavored  to  get  Mr. 
Turner  to  come  to  his  office  to  confer  with 
him  and  Mr.  Fogg  about  the  matter.  Tbis 
Mr.  Turner  declined  to  do,  but  consented  . 
that  they  might  come  to  his  house  to  see 
him.  Thereupon,  at  the  suggestion  of  Mr. 
Fogg,  Mr.  Robinson  went  out,  talked  with 
Mr.  Turner  about  the  matter,  and  asked  him 
to  keep  the  advertisement  out  of  the  paper 
until  they  (meaning,  as  we  assume,  the  re- 
organization syndicate)  could  get  together 
and  see  what  could  be  done  to  prevent  Mr. 
Turner  from  interfering  with  their  trade. 
Mr.  Turner  declined  to  keep  the  advertise- 
ment out  of  the  paper,  and  It  was  then  In- 
serted. It  appears  that  after  this  the  pro- 
moters met  and  considered  the  matter,  Mr. 
Robinson  in  the  meantime  probably  having 
seen  Mr.  Turner.  Mr.  Turner  agreed  to  take 
bonds  In  the  new  company  for  his  bonds  in 
the  old,  and  the  resist  of  the  negotiation 
was  that  Oen.  Jackson  wrote  out  and  sent 
to  Mr.  Turner  the  proposition  which  forms 
the  contract  on  which  this  suit  is  based,  and 
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which  was  accepted  and  signed  by  Mr.  Tnr- 
ner.  In  this  matter  It  appears  that  Mr.  Rob- 
inson acted  as  the  agent  tor  Gen.  Jackson. 
Mr.  Turner  disclaims  any  knowledge  of  any 
terms  and  conditions,  or  of  any  other  mean- 
ing In  relation  to  the  contract  than  that  set 
out  In  the  paper  sued  on.  After  the  execu- 
tion of  this  contract,  it  appears  that  Mr. 
Tnmer  did  not  attend  the  meeting  called,  and 
took  no  further  steps  in  the  matter,  at  least 
at  that  time,  and  took  no  steps  looking  to  or 
haying  anything  to  do  with  the  raising  of  the 
Gen.  Jackson  or  Nat  Baxter  bid  of  $138,000 
on  the  property  covered  by  the  first  mortgage 
bonds,  and  this  bid  was  accepted,  and  the 
sale  conUrmed  to  Nat.  Baxter  at  this  figure 
on  April  24th.  Mr.  Turner  says  he  had  no 
agreement  about  not  raising  the  bids,  and 
that  there  was  nothing  said  or  done  beyond 
the  matter  expressed  in  the  contract  Mr. 
Robinson  says  he  understood  Mr.  Turner 
was  to  take  no  further  interest  In  the  pro- 
posed meeting.  As  stated,  the  bid  of  N. 
Baxter  for  |138,000  was  accepted,  and  the 
sale  confirmed  as  to  the  property  covered  by 
this  bid.  The  bid  of  James  Davis  on  the 
unincumbered  property  was  also  confirmed, 
but  the  bid  of  Davis  on  the  extensions  was 
not  confirmed.  But  on  April  24,  18M,  Isaac 
T.  Rhea,  a  holder  of  a  number  of  the  Income 
bonds,  bnt  who  had  no  firnt  mortgage  bonds, 
and  who  was  In  no  way  interested  or  con- 
cerned in  any  of  the  property  of  the  United 
Electric  Railway,  except  the  extensions  cov- 
ered by  the  Income  bonds,  filed  his  petition 
to  reopen  the  biddings,  and  offered  a  substan- 
tial advance.  The  court  reopoied  the  bid- 
dings on  this  property,  and  ordered  the  mas- 
ter commissioner  to  resell  the  property. 
Pursuant  to  this  decree,  the  property  was 
put  op  at  public  auction  by  the  commission- 
er on  May  4th,  and  was  luiocked  down  to 
J.  C.  Bradford,  the  attorney  of  Mr.  Rhea, 
at  the  price  of  |8,100.  So  far  as  this  rec- 
ord shows,  when  the  extensions  were  bid  oft 
for  Mr.  Rhea  he  alone  was  Interested,  and 
was  acting  wltbont  concert  with,  or  the 
knowledge  of,  other  holders  of  the  Income 
bonds.  After  he  bought  the  property,  he 
gave  to  every  income  bondholder  the  privl- 
I^e  of  coming  in  and  sharing  in  his  pur- 
chase. The  complainant,  Tomer,  had  noth- 
ing to  do  with  the  matter  until  after  the 
final  sale  and  purchase  by  Mr.  Rhea's  at- 
torney, and  he  came  Into  the  matter  after- 
wards. He  and  three  other  persons  owning 
income  bonds  availed  themselves  of  Rhea's 
offer,  and  they  became  sureties  on  the  pur- 
chase-money notes,  and  afterwards,  when 
the  extoislons  were  sold  to  the  Nashville 
Street  Railway,  Tnmer  and  the  others  re- 
ceived their  part  of  the  proceeds.  These  ex- 
tensions were  subsequently  sold  to  the  Nash- 
ville Street  Railway,  the  name  of  the  reor- 
ganized company,  at  the  price  of  |20,000. 
Notwithstanding  the  failure  of  Oen.  Jack- 
son, through  his  agents,  to  procure  at  the 
Judicial  sale  the  extourions,  the  rctnganlsa- 


tlon  scheme  was  proceeded  with,  and,  so 
far  as  this  record  shows,  all  ^e  undertak- 
ings made  In  pursuance  of  the  undertaking 
complied  with,  unless  It  be  the  undertaking 
in  the  contract  sued  on  to  deliver  to  the 
complainant  the  $10,000  of  bonds  in  the  new- 
company.  The  stock  was  delivered  as  pro- 
vided f6r  In  the  contract,  or  was  ready  for 
delivery,  when  Gen.  Jackson  bought  the 
stock  from  Mr.  Turner,  and  paid  him  there- 
for, but  Gen.  Jackson  declined  and  refused 
to  issue  the  bonds  provided  tor  in  the  con- 
tract, and  hence  this  suit 

It  will  be  understood  that  the  contentloa 
on  behalf  of  the  defendant  is  that  the  con- 
dition Inserted  in  the  contract  meant  that  he 
should  at  this  Judicial  sale  become  the  pur- 
chaser at  the  present  bid  or  bids,  his  insis- 
tence being  that  these  words  referred  to  all 
three  bids,  and  Included  the  entire  property; 
and  that  inasmuch  as  the  bid  was  raised  on 
the  extension,  and  he  did  not  become  the 
purchaser,  and  have  confirmed  to  him  the  bids 
made  on  all  of  the  property,  the  condlti(»s 
of  the  contract  were  not  fulfilled;  and  the 
defendant  avers  that  the  complainant  was 
guilty  of  bad  faith,  and  himself  contributed 
to  bring  about  the  conditions  which  prevented 
a  confirmation  to  Gen.  Jackson  of  all  the  bids 
as  they  stood  at  the  time  of  the  making  of 
this  contracit  As  a  matter  of  fact,  we  ore 
unable  to  find  from  the  evidence  that  Turner 
interfered  In  any  way  with  the  confirmation 
of  any  of  the  bids,  or  that  he  participated  in 
the  raising  of  any  of  the  bids,  and  he  only  be- 
came Interested  in  the  extensl(»is  after  the 
same  had  been  sold  to  Mr.  Rhea  under  bis 
offer.  Whether  he  was  guilty  of  bad  faith 
In  Joining  with  Rhea  in  his  purchase  after  the 
bids  had  been  opened  and  raised,  and  the 
property  Imocked  off  to  Rhea,  is  a  matter  for 
further  consideration.  But  the  main  ques- 
tion is  and  must  be  as  to  the  construction  of 
the  contract  sued  on,  and  as  to  the  real  mean- 
ing of  the  clause,  't>rovided  the  present  bid 
upon  the  United  Electric  Railway  property, 
franchises,  I.  e.  [$138,000],  is  confirmed  to 
me,  or  my  assignee,  Nat  Baxter,  Jr.";  and, 
as  above  stated,  this  clause  and  this  contract 
must  necessarily  be  constraed  In  the  light  of 
the  facts  and  circumstances  as  we  find  they 
existed  at  that  time. 

We  think  we  have  substantially  stated  all 
the  material  facts  which  throw  light  ui>on  or 
bear  upon  this  question,  and  certainly  the 
main  outline  of  the  case,  and  such  other  facts 
as  there  may  be  will  be  stated  in  the  further 
discussion.  Again  repeating,  the  clause  is, 
"provided  the  present  bid  upon  the  United 
Electric  Railway  property,  franchises,  1.  e. 
[$138,000],  is  confirmed  to  me,  or  my  as- 
signee, Nat  Baxter,  Jr."  Now,  as  stated, 
it  is  argued  for  the  defendant  that  the  words 
"the  present  bid"  properly  include  and  were 
Intended  to  Include  all  three  of  the  bids  that 
had  at  that  time  been  made.  It  is  said  that 
it  was  the  purpose  of  the  reorganization 
scheme,  and  that  It  was  important  to  it,  that 
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all  <a  the  property  which  bad  belonged  to 
the  Uuited  Electric  Railway  should  be  pur- 
chased, and  continued  under  the  new  manage- 
ment and  company,  and  the  organizers  had 
nothing  else  in  contemplation  than  keeping 
^e  entire  system  as  a  whole,'  and  therefore 
that  the  words  "the  present  bid"  refer  to  and 
Include  the  three  bids  that  were  made,  wlilch, 
in  view  of  the  purposes  of  the  reorganization, 
were  practically  one  bid;  and  It  is  said  that 
4he  figures  in  brackets,  "[$138,000],"  and  the 
words,  "or  my  assignee,  Nat  Baxter,  Jr.," 
are  surplusage,  and  are  mere  descriptive,  and 
not  restrictive,  words,  and  that  they  are  to 
be  rejected  as  surplusage,  under  the  rule, 
"Falsa  demonstratio  non  nocet;"  that  Is,  a 
false  or  mistaken  description  will  not  be  al- 
lowed to  Injure  or  render  Invalid  that  which 
Is  otherwise  certain  and  sufficient.  On  the 
other  hand,  It  is  insisted  for  the  complainant 
that  there  can  be  no  mistake  as  to  the  mean- 
ing of  this  clause;  that  it  is  definite  and  cer- 
tain, without  reasonable  doubt;  that  there 
were  three  bids  for  different  classes  of  prop- 
erty; that  the  original  ofCer  of  Jackson  had 
mainly,  If  not  entirely,  in  view  the  obtaining 
of  the  property  covered  by  the  first  mortgage 
of  the  Electric  Railway;  that  the  other  prop- 
erty was  regarded  as  insufficient  In  yalne 
and  Importance,  and  that,  therefore.  It  was 
for  this  reason  that  Gen.  Jackson's  first 
proposition  was  made  alone  to  the  first  mort- 
gage bondholders  of  the  United  Electric  Rail- 
way; that  the  reorganization  scheme  had 
mainly,  If  not  almost  solely,  to  do  with  this 
part  of  the  property,  and  that.  In  any  event, 
whatever  might  have  been  the  wishes  and  de- 
sires of  the  promoter,  the  contract  was  so 
drawn  as  to  refer  only  to  this  property;  that 
the  description  here  given  can  refer  only  to 
that  property,  and  the  bid  on  it;  that  there 
were  three  bids, — two  to  James  Davis  on  the 
property  of  comparatively  little  value,  and  at 
small  figures,  and  one  on  the  property  of  the 
United  Electric  Railway  covered  by  the  first 
mortgage;  that  at  the  time  this  contract  was 
entered  into  that  property  had  been  bid  in  by 
Jackson,  and  his  bid  had  been  assigned  to 
Nat  Baxter,  Jr.;  and  that  the  bid  was  $138,- 
000. 

It  Is  Insisted  that  this  language,  "the  pres- 
ent  bid  upon  the  United  Electric  Railway, 
franChlBes,  1.  e  [$138,000],  is  confirmed  to  me, 
or  my  assignee,  Nat.  Baxter,  Jr.,"  could  have 
reference  to  and  describe  nothing  else  than 
this  particular  bid;  that  the  language  is  full, 
c<Hnplete,  definite,  and  certain,  and  accurate- 
ly described  a  bid  then  existing;  that  there 
is  no  question  but  that  there  was  then  odst- 
ing  a  bid  upon  the  United  Electric  Railway 
property  and  franchises,  which  had  been 
made  by  Jackson,  and  assigned  to  Nat  Bax- 
ter, Jr.;  and  that  this  bid  was  $188,000. 
There  are  certain  transactions  which  oc- 
curred at  a  date  subsequent  to  the  confirma- 
tion of  the  $138,000  bid,  which  wUl  be  here- 
inafter noted  and  discussed,  in  connection 
with  another  phase  of  this  case  relating  to 


the  alleged  bad  faith  of  the  complainant  to- 
wards G«u.  Jackson.  But  we  think  we  have 
above  stated  all  the  material  facts  which 
occurred  prior  to  and  which  surrounded  the 
parties  at  the  time  of  the  making  of  this 
contract  between  Gen.  Jackson  and  the  com- 
plainant Turner,  and  in  the  light  of  which 
this  contract  may  be  construed.  There  is 
also  urged  ui>on  our  consideration  certain 
parol  evidence,  especially  the  testimony  of 
Gen.  Jackson,  as  to  what  this  contract  meant 
and  which  testimony  we  will  also  hereinafter 
discuss. 

But,  considering  the  contract  itself  as  It 
stands  in  the  light  of  existing  facts  and  con- 
ditions, and  of  all  preceding  steps  which 
seem  to  throw  any  light  upon  it,  what  con- 
clusions are  we  to  come  to  as  to  the  real 
meaning  of  this  contract?  We  are  of  the 
opinion  that  It  will  not  bear  the  construction 
insisted  upon  by  defendant's  counsel,  and 
that  the  rule  of  "falsa  demonstratio  non 
nocet"  is  not  applicable  to  this  case.  In  all 
cases  to  which  we  have  been  referred,  or 
which  we  have  read,  upon  this  subject,  this 
rule  is  applied  to  save  the  contract  and  in 
those  Instances  where,  from  the  evidence,  it 
could  be  seen  that  the  subject-matter  of  the 
contract  was  not  In  fact  a  matter  of  any 
serious  doubt  but  where  there  was  sufficient 
to  show  what  was  intended,  and  merely  a 
false  description,  which  could  and  should 
properly  be  treated  as  a  matter  of  surplus- 
age, and  the  omission  of  \(^ich  could  not 
affect  the  contract  But  we  have  been  cited 
to  no  case,  and  have  found  none,  where  the 
description  contained  in  the  contract  with 
fair  and  reasonable  accuracy  Identified  the 
subject-matter  in  accordance  with  the  con- 
tention of  one  of  the  parties,  that  the  court 
would  so  change  the  contract  by  omission  of 
any  part  of  the  description  as  to  make  the 
contract  apply  to  another  and  different  mat- 
ter. 

Now,  in  the  case  under  consideration, 
there  had  been  a  sale  imder  the  decree  of 
the  United  States  circuit  court  of  three  dif- 
ferent classes  of  property  as  the  property  of 
the  United  Electric  Railway,— one  class  be- 
ing all  that  property  covered  by  the  first 
mortgage  bonds  Issued  by  the  United  Elec- 
tric Railway,  and  which  was  the  great  bulk 
of  the  property  of  the  company,  and  which 
had  been  bid  off  at  the  price  of  $138,000;  an- 
other class,  that  covered  alone  by  the  in- 
come mortgage,  known  as  the  "extensions," 
bid  off  at  $500,  and  the  unincumbered  prop- 
erty, bid  off  at  $700.  Three  distinct  and 
separate  bids  had  been  made  at  these  differ- 
ent prices.  One  of  these  bids— the  one  for 
the  main  bulk  of  the  property— had  been 
made  by  Gen.  Jackson,  and  by  him  at  once 
assigned  to  his  associate,  Nat  Baxter,  Jr. 
The  other  two  bids  had  been  made,  as  above 
stated,  by  James  Davis. 

Now,  this  being  the  situation,  and  the  par- 
ties acting  under  the  circumstances  we  have 
above  detailed,  and  with  the  motives  that 
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can  be  Inferred  from  the  foregoing,  Gen. 
Jackson  blmself  writes  out  his  own  propo- 
sition, and  sends  It  by  his  agent,  Mr.  Roi/in- 
son,  to  the  complainant.  Turner.  It  is  true 
that  Oen.  JacKson  testifies  that  Davis,  who 
made  the  other  two  bids,  was  also  acting 
for  him,  and  this  we  find  to  oe  true.  It  does 
not  api>ear,  however,  that  this  fact  was 
known  to  Turner,  though,  if  It  did  so  ap- 
pear. In  our  opinion  the  result  would  not  be 
materially  different  The  proposition  then 
written  out  by  Jackson,  when  received  by 
Turner,  reads:  "I  will  cause  to  be  issued 
to  you,  provided  the  present  bid  upon  the 
United  Electric  Railway  property,  franchis- 
es, •••  is  confirmed  to  me,"— not  the 
present  '%lds,"  and  there  were  three  of  them, 
but  "the  present  bid,"  "is  confirmed  to  me, 
or  my  assignee,  Nat.  Baxter,  Jr."  Now, 
Gen.  Jackson,  desiring  to  protect  his  own  In- 
terests, and  knowing  exactly  what  proposi- 
tion he  wished  to  make,  could  easily  have 
said,  "provided  all  of  the  present  bids  are 
confirmed  to  me  or  my  assignee,"  and.  If  be 
had  so  meant,  he  should  have  certainly  so 
said.  Inasmuch  as  there  were  three  bids. 
But  apparently,  for  the  purpose  of  avoiding 
any  misunderstanding  or  controversy  about 
the  matter  as  to  which  bid  was  meant,  or 
whether  more  than  one  or  not,  he  puts  in 
the  letters  and  figures,  "1.  e.  [$138,000],"  and, 
to  make  the  matter  further  certain,  adds  the 
words,  "or  my  assignee,  Nat.  Baxter,  Jr." 
Now,  here  were  two  bids  to  Davis,  one  at 
$500  and  one  at  $700,  and  one  bid  made  by 
Jackson  blmself,  and  then  assigned  to  Nat 
Baxter,  Jr.,  for  $138,000,  and  the  language 
Is  not  "all  the  bids."  Nor  Is  the  language, 
as  argued  by  counsel  for  the  defendant,  "the 
bids  on  all  the  property  and  franchises,"  but 
the  language  Is,  "the  bid  upon  the  United 
Electric  Railway  property,  franchises,  1.  e. 
[$138,000],  Is  confirmed  to  me,  or  my  assignee, 
Nat  Baxter,  Jr."  In  our  opinion,  this  de- 
scribed definitely  and  accurately  the  one 
bid  which  was  made  by  Jackson  himself  per- 
sonally, and  assigned  to  Nat.  Baxter,  Jr., 
and  <m  which  the  sale  was  subsequently  con- 
firmed. 

When  the  simple  facts  are  stated  that 
there  were  three  bids,  it  would  seem  that 
there  Is  little  room  for  discussion  as  to  which 
one  of  the  bids  was  meant  nothing  else  ap- 
pearing; and  this  description  fitting  with 
•uch  accuracy  the  bid  assigned  to  Nat  Bax- 
ter, Jr.,  the  matter  appears  to  be  left  with- 
out reasonable  doubt  and  we  have  been  un- 
able to  see  from  any  of  the  surrounding  facts 
and  circumstances  anything  that  militates 
against  this  view. 

It  is  true  It  is  argued  with  some  plausibility 
that  It  would  have  been  desirable,  and  that 
It  was  the  aim  of  the  reorganization  syndi- 
cate, to  purchase  all  the  properties  which  had 
been  owned  by  the  United  Electric  Railway. 
This  may  have  been  true.  But  If  so,  and  If 
that  had  been  the  condition  on  which  Jack- 
son had  desired  to  make  Us  contract;  It 


would  have  been  qnlte  easy  to  have  lo  writ- 
ten the  contract  But  this  was  not  done. 
While  we  do  not  doubt  that  It  was  within  the 
general  purpose  and  plan  of  the  reorganisa- 
tion promoters  to  acquire  all  the  street-rail- 
way property  and  franchises  In  and  around 
Nashville,  It  is  not  at  all  apparent  that  so  far 
as  the  outside  public  was  concerned,  and  so 
far  as  those  Interested  as  holders  of  the  stock 
and  bonds  of  the  United  Electric  Railway 
were  concerned,  the  plan  was  so  developed. 
It  is  quite  a  plausible  Inference,  to  say  the 
least  and  we  are  Inclined  to  believe,  that  the 
Wiggins  bill  was  filed  In  the  Interest  of  and 
in  pursuance  of  the  reorganization  scheme, 
and  this  bill  only  called  for  a  foreclosure  of 
the  first  mortgage,  and  the  sale  of  the  prop- 
erty covered  by  that  And  in  this  bill  it  was 
averred  that  the  property  covered  by  the  first 
mortgage  was  substantially  all  of  the  prop- 
erty of  the  United  Electric  Railway  of  any 
especial  or  practical  value,  and  it  Is  appai'- 
ent  from  this  record  that  this,  comparatively 
speaking,  was  true.  The  extensions  covered 
alon'e  by  the  Income  bonds  mortgage  were  of 
very  little  value,  separated  from,  and  Inde- 
pendent of,  the  rest  of  the  prt^erty  or  the 
main  stems,  and  these  properties  in  all  proba- 
bility acquired  the  value  which  Induced  the 
promoters  of  this  reorganization  scheme  to 
pay  $20,000  for  these  extensions  by  reason  of 
steps  taken  by  the  purchasers  of  the  exten- 
sions after  they  bad  acquired  them,  to  be 
hereinafter  mentioned.  And  it  is  certainly 
a  plausible  thecHry  that  the  promoters  of  this 
reorganization  sdbeme  had  concluded.  In  all 
probability,  that  the  simplest  and  cheapest 
plan  of  reorganization,  and  the  cheapest 
method  of  obtaining  these  extensions,  would 
be  to  sell  the  property  separately.  By  pur- 
suing this  plan,  a  combination  and  arrange- 
ment simple  and  without  complications,  could 
be  made  with  the  holders  of  the  first  mort- 
gage bonds  alone,  who,  if  they  could  all  be 
induced  to  co-operate,  would  then  become 
masters  of  the  situation,  and  could  without 
doubt  easily  purchase  the  main  stems,  all  the 
property  covered  by  the  first  mortgage,  and 
the  underlying  bonds,  at  their  own  figures, 
or,  at  least,  with  va7  remote  possibilities  of 
interference  from  others.  And,  such  being 
the  case,  the  extensions  would  be  left  sepa- 
rated and  cut  off  from  the  other  properties, 
would  evidently  be  nonpaylng  properties  in 
themselves,  and  hence  could  doubtless  be 
bought  at  small  figures,  and  it  was  reason- 
able to  suppose  that  the  holders  of  the  in- 
come mortgage  would  not  see  enough  in  these 
pr(^)erties  to  induce  them  to  seriously  inter- 
fere with  the  reorganization  scheme.  We 
say  that  this,  at  least  Is  quite  a  plausible 
theory,  and  one  that  seems  to  us  was  most 
likely  the  theory  and  plan  conceived.  And, 
in  pursuance  of  this  idea,  we  find  that  Gen. 
Jackson's  first  proi>ositlon  was  made,  not  to 
any  stockholders  of  the  United  Electric  Rail- 
way, not  to  any  holders  of  the  Income  bonds, 
but  was  made  alone  to  the  holders  of  the 
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first  mortgage  bonds  of  the  United  Electric 
Railway,  and  It  was  as  a  holder  of  such 
bonds  that  Turner  was  first  approached  and 
asked  to  sign  an  acceptance  of  Gen.  Jackson's 
jjNToposltlon,  which  he  declined  to  do.  So  it 
seems  to  ob  that  the  Idea  borne  In  mind  all 
the  time  as  the  scheme  of  reorganisation  was 
to  work  up  the  c(M>peratlon  of  the  first  mort- 
gage bondholders  In  referoice  to  the  prop- 
erty on  which  they  had  a  claim.  Turner 
held  $28,000  of  these  bonds.  The  holders  of 
the  Income  bonds  were  not,  so  far  as  we  have 
been  able  to  discover  from  this  record,  at  any 
time  inylte4  to  come  Into  this  scheme,  nor 
was  the  proposition  oiade  to  them,  nor  was 
any  assent  or  proposition  made  to  any  stock- 
holder of  the  United  Electric  Railway  as 
such.  But,  as  we  say,  the  entire  plan  for 
reorganization  seems  to  have  been  confined 
to  obtaining  the  assent  and  co-operation  of 
tbe  first  mortgage  bondholders.  And,  in  per- 
fect accord  with  this  idea,  we  find  that  Gen. 
Jackson  at  the  sale  did  bid  $138,000.  And  in 
this  connection  the  date  of  his  proposition  Is 
tp  be  recalled,  which  was  January  11,  18^. 
Ills  proposition  at  that  time  was  that  "at  the 
sale  of  the  properties,  rights,  franchises,  ease- 
ments, rights  of  way,  etc.,  to  be  made  under 
the  decree  in  the  case  of  Richard  Wiggin  ▼. 
The  United  Electric  Railway  and  another, 
now  pending  in  the  circuit  court  of  the 
Unite<l  States  for  the  Middle  district  of  Ten- 
nessee, at  Nashville,  I  will  become  the  pur- 
chaser, by  bidding  $138,000,  which  Is  to  be 
ai^lied  to  the  payment  of  past-due  taxes  and 
past-due  Interest  on  underlying  bonds." 
Now,  at  the  time  he  made  this  proposition 
(January  11,  18&1),  tbe  petitions  of  the  hold- 
ers of  the  Income  bonds  had  not  been  filed  in 
that  ease,  and  the  sale  then  contemplated 
and  asked  for  under  the  Wiggin  bill  was 
only  of  the  property  covered  by  the  first  mort- 
gage. Therefore  It  appears  to  us  that  to 
carry  out  with  exactness  and  good  faith  Q«a^ 
Jackson's  proposition,  which,  as  we  have 
above  stated,  had  been  prior  to  the  sale  ac- 
cepted by  the  majority  of  these  first  mortgage 
bondholders,  it  was  proper  and  necessary  for 
him  to  bid,  for  the  property  covered  by  the 
first  mortgage,  $138,000,  and  he  did  bid  that 
amount,  and  we  take  it  that  he  did  so  in 
pursuance  of  his  undertaking  and  agreement 
It  further  appears  that  Gen.  Jackson  has 
compiled  with  tbe  provisions  of  bis  offer  of 
January  11,  1894,  notwithstanding  the  fact 
that  all  tbe  properties  finally  acquired  by  the 
new  company  cost  more  than  $138,000. 

So,  these  considerations  re-enforce  the  view 
that  In  dealing  in  this  matter,  and  in  dealing 
with  Turner,  whatever  may  have  been  Gen. 
Jackson's  own  particular  views,  the  appar- 
ent arrangement  in  view  was  .^le  purchase 
of  the  property  covered  by  the  first  mortgage 
for  which,  at  the  time  the  contract  sued  on 
was  executed,  be  had  bid  $138,000,  as  In 
his  original  proposition  be  had  agreed  to  do. 
We  have  not  overlooked  tbe  fact  that  in  his 
•riglnal  proposition  be  had  stated  that  he 


would  set  aside  $57,000  of  tbe  bonds  to  be 
issued  by  tbe  new  company  to  provide  for 
tbe  floating  debt  secured  by  the  pledge  of 
the  income  bonds,  but  the  income  bonds 
were  also  a  mortgage  on  the  entire  property, 
though  we  uo  not  think  that  this  mortgage 
was  regarded  as  of  any  value  outside  of  the 
extensions.  It  is  also  true  that  a  number  of 
the  Holders  of  the  first  mortgage  bonds, 
stockholders  and  directors  in  the  United 
Electric  Railway,  had  either  loaned  mcmey 
to,  <w  had  become  security  for,  the  Unit- 
ed Electric  Railway,  and  had  some  of  the 
income  bonds  as  security  for  these  liabilities, 
and  In  all  probability  it  was  for  this  reason 
that  Gen.  Jackson  included  the  clause  in 
the  orlghial  ofl:er  to  set  aside  $57,000  of  the 
bonds  to  pro^de  for  the  fioatlng  debt  secur- 
ed by  the  pledge  of  tbe  Income  bonds.  This 
seems  reasonably  certain  from  the  fact  that 
the  holders  of  the  first  mortgage  uonds,  and 
who  were  not  Interested  in  me  company, 
were  those  who  had  either  loaned  money  or 
become  hable  on  the  company's  notes  on  the 
faith  of  the  pledge  of  the  Income  bonds.  It 
will  be  noted  that  there  is  nothing  in  his 
proposition  maue  on  January  11,  1804,  look- 
ing to  the  protection  of  those  who  were  tbe 
absolute  owners  of  tbe  Income  mortgage 
bonds,  but  only  to  the  protection  of  those 
debts  secured  by  the  pledge  of  income  bonds, 
and  those  debts  were  held,  aa  we  understand 
this  record,  by  certain  of  the  first  mortgage 
bondholders.  In  any  event,  his  reorganiza- 
tion prot)osltlon  was  made  alone  to  tbe  first 
mortgage  bondholders,  and  was  that  be 
should  pay  $138,000  for  the  property  to  be 
sold  under  the  Wiggin  bill,  and  the  only 
property  that  the  Wiggin  bill  had  asked 
should  be  sold  was  that  covered  by  the  first 
mortgage.  It  was  unnecessary  to  make  any 
proposition  to  the  holders  of  the  underlying 
bonds,  inasmuch  as  the  iflan  was  that  tbe 
property  should  be  sold  subject  to  tbese 
bonds.  The  proposition  did  not  extend  to 
the  stockholders,  because  It  was  evident  that 
stock  could  not  cut  a  figure  in  the  matter. 

It  appears  to  have  been  inexpedient  to  in- 
clude the  absolute  owners  of  the  income 
mortgage  bonds,— at  least,  they  were  not  In- 
cluded; and  It  is  fair  to  infer  that  this  was 
deliberately  done,  and  probably  for  reasons 
we  have  above  Indicated,  and  because  to 
have  Included  them  would  have  complicated 
the  scheme  to  some  extent,  and  made  neces- 
sary some  arrangement  by  which  there 
should  have  been  a  prorating  of  values.  Ap- 
parently the  scheme  was  simpler,  better, 
and  cheaper,  if  carried  out  by  a  combina- 
tlon  of  and  in  tbe  interests  of  the  first  mort- 
gage bondholders  alone,  and  this  appears 
to  have  been  the  method,  at  least  that  was 
pursued.  Now,  these  were  the  conditions 
existing  when  Jackson's  proposition  to  Tur- 
ner was  made  and  accepted.  He  had  pro- 
posed to  bid  in  the  property  covered  by  the 
first  mortgage  at  $138,000,  and  had  done  so, 
and  assigned  his  bid  to  Baxter.    Turner  bad 
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refused  to  come  into  tbe  reorganization 
scheme  on  the  first  proposition  of  Jactcson, 
and  the  question  for  his  decision  was  on 
trbat  condition  he  would  come  in.  This  be- 
ing the  situation,  we  find  that  Turner  was 
dissatisfied,  and  looting  around  to  see  what 
could  be  done,  and  called  a  meeting  of  those 
likewise  Interested;  and,  while  it  is  not 
shown  that  any  plan  had  been  formed,  the 
Idea  evidently  in  view,  or  which  the  pro- 
moters thought  would  be  acted  on,  was  to 
have  the  bladings  reopened.  Then  tbe  ne- 
gotiations began. 

Kow,  still  keeping  in  view  Jackson's  for- 
mer proposition,  that  he  would  bid  $138,000, 
—meaning  clearly,  as  we  think,  on  the  prop- 
erty covered  by  the  first  mortgage,— and  hav- 
ing done  so,  and  Turner  still  being  dissatis- 
fied, Bobinson,  as  agent  for  Jackson,  ap- 
proaches Tamer  to  ascertain  what  will  sat- 
isfy bim.  Turner's  first  reply  is  that  he  will 
take  $20,000  of  the  bonds  of  the  new  com- 
jftaj.  Robinson  is  again  sent  by  Jackson, 
as  agent,  with  the  proposition  now  under 
consideration;  that  Is,  that  Jackson  will 
give  $10,000  of  the  new  5  per  cent,  bonds, 
and  $14,000  of  the  new  stock,  for  Turner's 
interest,  provided  his  bid  at  $138,000  should 
be  confirmed.  Standing  in  the  light  of  these 
facts,  and  looking  at  the  contract  now  under 
consideration,  it  appears  to  us  to  be  too  plain 
for  controversy. 

But  it  is  argued  that  whatever  the  con- 
tract on  its  face  may  appear  to  mean  by 
reason  of  the  alleged  false  description,  and 
whatever  the  antecedent  facts  might  Indi- 
cate It  should  mean,  that  as  a  matter  of 
fact,  the  parties  themselves,  and  all  who  had 
connection  with  It,  did  understand  the  con- 
tract to  mean  that  all  the  property  should  be 
confirmed  to  Baxter  at  the  bids  existing  at 
the  time.  Waiving,  at  least  for  the  present, 
the  question  as  to  the  Inadmissibility  of  such 
evidence,  and  the  rule  of  law  that  written 
contracts  cannot  be  varied  by  parol  evidence, 
when  we  come  to  examine  the  evidence  on 
this  subject  we  find  that  Gen.  Jackson  in 
his  testimony  does  say  that  he  meant  In  this 
contract  or  proposition  made  to  Turner  to  re- 
fer tci  all  the  bids,  and  that  it  was  so  under- 
stood, and  that  the  condition  has  never  been 
complied  with.  Now,  it  is  Insisted  by  coun- 
sel/that this  statement  of  Oen.  Jackson's  is 
n(rf:  denied,  and  is  therefore  practically  ad- 
n^ltted  by  Turner.  But  this  we  do  not  find 
16  be  the  case.  It  is  true  that  he  does  not 
say,  in  answer  to  a  direct  question,  that 
the  clause  under  consideration  did  not  refer 
^o  all  the  bids.  But  neither  his  examination 
in  chief  nor  his  cross-examination  was  con- 
,dncted  along  lines  to  bring  out  sncb.  Destl- 
mony,  nor  do  we  think  the  issues  were  in 
;such  shape  as  to  demand  this  statement  from 
[him.  But,  in  effect,  he  does  In  his  testimony 
testify  that  such  was  not  the  case.  He  says 
positively  that  he  bad  no  conversation  prior 
:o  the  slgrning  of  this  contract  with  Oen. 
lackson;    that  his  negotlatloas  were  alone 


with  Mr.  Robinson.  He  says,  in  so  many 
words,  that  the  understanding  and  meaning 
of  his  arrangement  with  Jackson  was  Just 
exactly  as  expressed  on  the  face  of  the 
contract  He  says  that  bis  interest  referred 
to  was  his  $28,000  of  the  first  mortgage 
bonds.  He  says  there  was  no  other  under- 
standing outside  of  the  contract.  Now,  Mr. 
Robinson,  the  agent  of  Gen.  Jackson,  and 
who  negotiated  this  contract  with  Turner, 
says  exactly  the  same.  Robinson  says  there 
was  no  understanding  with  Turner  except 
that  expressed  in  the  contract  He  tells  just 
how  he  came  to  go  to  see  Mr.  Turner  at  the 
suggestion  of  others;  that  his  proposition 
was  to  bpy  Mr.  Turner's  interest;  that  Mr. 
Turner  first  demanded  $20,000  of  tbe  bonds, 
and  that  he  then  or  subsequently  took  Gen. 
Jackson's  proposition  to  him,  as  it  was  sign- 
ed and  as  it  now  appears.  He  says  there 
was  nothing  aside  from  the  contract  He 
says  the  contract  speaks  for  itself,  and  is  the 
only  part  of  the  trade  that  be  knows  any- 
thing of.  In  the  light  of  this,  when  we  come 
to  analyze  Gen.  Jackson's  own  testimony, 
while  we  do  not  doubt  tbe  honesty  of  his 
convictions,  it  appears  his  testimony  la  sim- 
ply his  own  judgment  sitting  in  trial  on  his 
own  case,  because  he  did  not  have  these  ne- 
gotiations with  Mr.  Turner,  but  it  was  done 
through  Mr.  Robinson.  Now,  it  is  said  in 
the  arguments  of  counsel  that  Mr.  Wrenne 
and  Mr.  Baxter  both  understood  the  matter 
the  same  way  that  Gen.  Jackson  did.  But, 
in  our  opinion,  the  reference  of  the  counsel 
do  not  bear  out  this  statement  It  is  true 
that  on  page  44,  in  answer  to  question  48, 
Mr.  Wrenne  states:  "My  understanding  was 
that  Mr.  Turner  would  withdraw  all  opposi- 
tion to  the  confirmation  of  the  sale  and  plan 
of  reorganization."  But  what  sale  wsb 
meant  is  still  left  open  on  this  question,  and 
then  Mr.  Wrenne  does  not  pretend  that  there 
was  any  understanding  had  with  Turner  out- 
side of  what  the  contract  shows,  or  that  he 
knew  what  Mr.  Turner  understood  about  It. 
In  another  place,  referred  to  by  counsel,  Mr. 
Wrenne  does  state  that  his  recollection  was 
not  definite  enough  to  say  what  the  agree- 
ment was;  that  he  knew  Mr.  Turner  was  to 
receive  a  certain  number  of  the  new  bonds 
to  be  issued  under  the  plea  of  reorganiza- 
tion, but  that  he  did  not  know,  when  his 
deposition  was  being  taken,  about  the  stock 
included  In  the  contract;  that  his  recollec- 
tion of  what  took  place  was  indefinite.  But 
he  says:  "I  do  know  that  we  went  to  Mr. 
Turner  to  get  him  to  withdraw  his  objection 
to  the  plan  of  Gen.  Jackson  for  reorganiza- 
tion. The  details  I  have  forgotten."  The 
testimony  of  Baxter,  referred  to  by  counsel, 
on  its  face  merely  appears  to  be  hearsay. 
The  question  is:  "After  the  agreement  had 
been  entered  into  between  himself  and  Gen. 
Jackson,  what  was  reported  to  you  as  tbe 
result  of  the  agreement  with  Turner?"  The 
answer  is  that  "be  had  agreed  not  to  raise 
the  bid  on  the  property,  but  to  acquiesce  ii> 
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the  plan  of  reorganization  wltb  as.  The  re- 
port was  made  me  by  Wi-enne;  as  I  now  rec- 
ollect, by  Robinson  and  B''ogg  also."  It  Is 
said  that  Robinson's  testimony  discloses  that 
this  was  the  understanding.  We  have  al- 
ready discussed  that,  and  bis  express  state- 
ment about  the  matter.  But  we  are  refer- 
red to  bis  answer  to  question  43  on  page  32 
of  the  transcript.  Now  that  question  was 
this:  "It  was  feared  that  If  he  got  together 
a  sufficient  number  to  protect  their  interests 
that  it  would  defeat  the  sale  to  the  reorganl- 
zatloa  syndicate?"  Answer:  "I  suppose 
they  thought  It  would  Interfere  considerably 
wltb  the  sale;  that  sufficient  opposition 
might  interfere  in  some  way."  We  think,  in 
the  light  of  Robinson's  other  testimony,  that 
this  does  not  In  the  least  sanction  the  idea 
that  there  was  an  understanding  as  claimed 
by  Jackson;  and,  even  if  we  could  consider 
this  whole  testimony  so  as  to  Tary  what 
appears  to  be  the  plain  and  definite  meaning 
of  the  contract— which  we  do  not  think  we 
could  lawfully  do,— still,  when  examined  and 
carefully  weighed,  we  find  nothing  in  this 
testimony,  aside  from  Oen.  Jackson's  own 
convictions  of  his  right,  to  bear  out  the 
theory  that  thae  was  any  understanding 
that  the  bid  referred  to  meant  all  three  of 
the  bids.  The  language  applied  to  and  de- 
scribed with  fair,  if  not  absolute,  accuracy 
one  of  the  bids  referred  to,  to  wit  the  one 
made  by  Oen.  Jackson  himself,  and  assigned 
to  Baxter,  which  was,  as  It  was  described 
in  the  contract,  at  $1^,000;  and  we  do  not 
find,  as  a  matter  of  fact,  that  there  was  any 
other,  farther,  or  different  understanding  than 
that  expressed  in  the  face  of  the  contract. 
We  are  unable  to  so  find  by  the  oral  testi- 
mony, and  we  find  nothing  In  the  facts  which 
we  have  found  and  discussed  that  in  our 
opinion  would  Justify  us  in  so  Inferring. 

These  conclusions  would  seem  to  be  con- 
clusive of  the  case.  But,  that  there  may  be 
a  complete  finding  of  facts  on  all  points,  we 
make  this  further  statement,  especially  In  re- 
lation to  the  charge  of  bad  faith  on  the 
part  of  Turner,  and  in  regard  to  the  alle- 
gation of  Turner  that  Jackson  repeatedly, 
subsequent  to  the  execution  of  this  contract 
sued  on,  promised  and  agreed  to  deliver  the 
bonds  sued  for  to  him.  As  to  this  last  issue 
Turner  states  in  so  many  words  that  Gen. 
Jackson  did  repeatedly,  for  some  time  after  i 
the  agreement  was  made,  and  for  some  time 
after  the  sale  had  been  confirmed  to  him, 
promise  to  carry  out  the  contract  and  to  de- 
liver the  bonds.  This  Oen.  Jackson  denies. 
This  makes  the  issue  directly  between  these 
gentlemen,  and,  the  burden  of  proof  being 
upon  complainant  we  find  that  he  fails  to 
establish  by  the  preponderance  of  the  evi- 
dence that  there  were  such  agreements  and 
promises. 

On  the  question  of  bad  faith  on  Turner's 
part  the  following  facts  are  urged  and  re- 
lied upon:  On  April  24th,  Isaac  T.  Rhea 
made  an  advanced  bid,  and  filed  a  petition 


to  have  the  biddings  reopened  upon  the  ex- 
tensions which  had  been  paid  oft  by  James 
Davis.  The  advance  offered  was  $3,600,  and 
the  court  ordered  a  resale  of  this  part  of  the 
property,  and  on  May  4th,  at  the  resale,  J.  C. 
Bradford,  attorney  for  Isaac  T.  Rhea,  bid  In 
the  extension  property  at  the  sum  of  $8,100, 
Oen.  Jacliison  having  bid  therefor  |8,000.  Mr. 
Bradford  executed  his  notes  for  the  deferred 
payments,  amounting  to  $5,600,  with  R.  W. 
Turner,  A.  H.  Robinson,  I.  T.  Rhea,  and  T. 
C.  Morris  as  sureties.  Mr.  Bradford,  in  mak- 
ing this  bid,  was  acting  for  Mr.  Rhea.  But 
after  the  sale,  and  before  the  confirmation, 
on  the  invitation  of  Rhea,  Turner,  Robinson, 
and  Morris  agreed  to  become,  and  did  be- 
come. Jointly  Interested  with  Mr.  Rhea,  as 
did  Mr.  Bradford.  They  all  furnished  part 
of  the  cash,  and  became  securities  on  the 
purchase-money  notes.  The  sale  to  them 
was  reported,  and  on  May  Tth  confirmed,  and 
the  legal  title  vested  in  J.  C.  Bradford,  who 
had  done  the  bidding,  and  was  the  maker  of 
the  purchase-money  notes.  It  appears,  how- 
ever, that  Turner  had  nothing  to  do  with  the 
raising  of  the  bid,  nor  wltb  the  reopening  of 
the  matter,  and  did  not  become  Interested  in 
It  until  after  the  property  had  been  cried  off 
and  sold  to  Mr.  Rhea,  on  May  4th,  and,  as  he 
says,  he  knew  nothing  about  the  purpose  and 
intention  of  Mr.  Rhea  to  apply  tar  a  reopen- 
ing of  these  biddings.  After  the  purchase  of 
the  extensions,  the  owners  above  named  per- 
mitted for  a  short  t^me  the  Nashville  Street 
Railway,  without  the,  payment  of  any  rent. 
to  operate  their  properties  as  part  of  the 
whole  system.  But  on  February  27,  1895,  R. 
W.  Turner,  Isaac  T.  Rhea.  A.  H.  Robinson, 
J.  O.  Bradford,  and  Edgar  Jones  incorporated 
themselves  xmder  the  name  of  the  "Belmont 
Street  Railway,"  to  own  and  operate  a  line  of 
street  railway  over  the  Belmont  extension, 
bought  by  them;  thence  from  the  end  of  an 
extension  at  Division  street  along  Belmont 
avenue,  to  Broad  street  where  the  line  of 
the  Nashville  Street  Railway  was  reached; 
then,  on  Broad  street  to  Spruce;  thojice  to 
Church;  thence,  on  Church,  to  the  Maxwell 
House  comer.  An  ordinance  was  Introduced 
in  the  city  council  of  Nashville  granting  the 
right  of  way  over  the  streets  named,  uqder 
a  section  of  the  charter  of  the  Church  & 
Spruce  Street  Railroad,  under  which  the 
tracks  from  the  comer  of  Broad  street  and 
Bdmont  avenue,  on  Broad,  Spruce,  and 
Church  streets,  to  the  Maxwell  House,  were 
laid,  to  the  rights  of  which  company  the 
Nashville  Street  Railway  had  succeeded 
through  the  McGavock  &  Mt.  Vemon  Horse. 
Railroad  and  the  United  Electric  Railway.  \ 
Any  line  of  street  railway  striking  its  track  ', 
was  authorized  to  run  over  its  line  on  pay-  ' 
ment  of  compensation.  Under  this  section,  '' 
the  Belmont  Street  Railway  sought  a  grant  of  : 
right  of  way.  It  appears  that  this  line  was 
the  best-paying  divlslmi  of  the  Nashville 
Street  Railway,  and,  had  competition  been 
permitted  to  divide  this  valuable  basinesa 
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with  It;  It  was  beBered  by  the  managen  ot 
the  NashriUe  Street  Railway  that  it  would 
have  been  a  great  detriment  to  that  com- 
pany. It  is  said  on  behalf  of  defendant  tJiat, 
<m  account  of  this  threatened  invasion  ot 
their  territory,  the  NashTille  Street  Railway 
was  Induced  to  buy,  and  did  buy,  the  exten- 
sions from  these  gentlemen,  for  $20,000,— 
$3,980  cash;  the  payment  of  the  purchase- 
money  notes  to  the  amount  of  $3,800;  the 
assumption  of  two  remaining  notes,  amount- 
ing to  $2,800;  and  $10,000  in  notes  payable  to 
each  of  the  several  tenants  in  common,  the 
notes  to  complainant,  Turner,  amounting  to 
$1,172.72;  and  that  thus  Turner  and  his  as- 
sociates made  a  profit  of  $11,000  out  of  the 
Nashville  Street  Railway  and  its  promoters. 
These  appear  to  be  facts.  It  is  further  re- 
cited in  the  brief  of  defendant's  counsel  that 
Turner  sued  to  recover  his  portion  of  the 
$57,000  of  Nashville  Btreet-Railway  bonds 
set  apart  to  pay  the  debts  of  the  United  Elec- 
tric Railway,  which  were  secured  by  the 
pledge  of  the  income  bonds,  and  that  this 
suit  was  compromised.  Turner  being  paid  his 
pro  rata  of  the  bonds;  that  he  also  sued  for 
tike  underlying  coupons,  maturing  January 
18,  1892,  pledged  to  secure  the  money  ad- 
vanced to  pay  them;  that  he  prevailed  in  that 
.suit,  and  was  paid  the  full  amount  of  the 
debt;  that  he  filed  his  Income  bonds,  and  got 
the  dividend  paid  on  them.  These  last  three 
statements  also  appear  to  be  true,  and  we  so 
find.  But  we  find  nothing  In  them  affecting 
this  suit  All  ot  these  things  appear  to  have 
been  his  right. 

We  are  unable  to  see  that  any  bad  faith 
could  be  imputed  to  Turner  for  his  part  in 
the  purchase  of  the  extensions.  If  his  con- 
tract was  as  we  have  held  it  to  be,  then  we 
cannot  see  that  he  was  bound,  either  in  law 
or  in  morals,  beyond  the  terms  of  his  con- 
tract All  of  these  parties,  including  the 
complainant  and  defendant  and  their  asso- 
ciates, appear  to  have  been  looking  after  their 
own  interests  in  these  matters,  and  each  do- 
ing the  best  he  could  for  himself.  Unless  he 
had  otherwise  obligated  himself,  which  does 
not  so  appear,  in  our  opinion  Turner  would 
have  had  the  right  to,  either  himself  or  in 
conjonctlon  with  others,  file  a  petition  to 
raise  the  bid  on  the  extensions.  As  a  matter 
of  fact,  he  did  neither,  and  only  came  Into 
the  arrangement  as  to  the  extensions  after 
Mr.  Rhea  ha4  become  the  purchaser,  and 
whoi  his  staying  out  or  coming  In  could  not 
have  been  a  matter  of  interest  to  Qen.  Jack- 
son and  his  associates,  so  far  as  we  can  see. 
We  see  no  bad  faith  on  the  part  of  Mr.  Tur- 
ner In  this  part  of  the  transaction,  nor  can  we 
discovo:  any  injury  that  resulted  to  Oen. 
Jackson  by  Mr.  Turner's  action.  It  is  doubt- 
less true  that  by  reason  of  the  reopening  of 
this  bidding  on  the  extensions,  the  resale  at 
the  Increased  bid,  and  the  hostile  activity  of 
Mr.  Bradford  and  his  associates,  including 
BIr.  Turner,  whereby  they  threatened  to  in- 
vade some  of  the  most  profitable  territory  of 


the  Nashville  Street  Railway  ttiat  tbat  com- 
pany. Gen.  Jackson  and  his  associates  were 
compelled  to  pay  nearly  $20,000  more  than 
they  wpuld  have  had  to  pay  if  the  original  bid 
of  $500  had  been  omflrmed  to  Mr.  Davis, 
the  agent  of  Otea.  J&dtaon.  But,  so  far  as 
we  hare  been  able  to  see,  the  action  of  these 
parties  was  not  in  violation  of  any  contract, 
and  they  were  acting  within  their  legal 
rights.  And  while,  doubtless,  they  caused  a 
natural.  Irritation  to  Gen.  Jackson  and  bis 
associates,  Inasmuch  as  it  cut  down  profits 
which  they  possibly  expected  to  realize,  still, 
in  our  opinion,  it  .was  not  a  violation  of  any 
duty  Imposed  by  any  existing  contract,  nor 
of  any  duty  imposed  by  law,  but  was  only  the 
natural  result  that  follows  from  a  competition 
that  is  permitted  by  law,  but  not  always  by 
circumstances. 

Counsel  for  tlie  complainant  point  out  as  a 
pertinent  fact,  although  we  do  not  think  it 
material,  that  Gen.  Jaclcscm  and  his  asso- 
ciates, in  any  event,  obtained  from  this  trans- 
action very  large  profits,— some  $830,000  in 
stock  and  $366,000  In  bonds,— and  that,  there- 
fore, they  should  not  complain  of  the  slight 
Impinging  on  their  profits  resulting  from  the 
action  of  Rhea  and  Iiis  associates.  As  we 
say,  however,  we  do  not  think  this  is  mate- 
rial; nor  do  we  think  there  is  anything  in 
the  conduct  of  Mr.  Rhea  and  his  associates, 
including  Mr.  Turner,  of  which  the  defendant 
has  any  legal  right  to  complain. 

In  the  last  place.  It  is  urged  in  behalf  of 
the  defendant  that  Mr.  Turner,  the  com- 
plainant, has  never  delivered  nor  offered  to 
Gen.  Jackson  the  $2,000  of  Income  bonds  held 
by  him,  nor  the  pro  rata  received  by  him  on 
these.  Gen.  Jackson's  offer  was  to  purchase 
Turner's  interest  in  the  railroad  for  the  sums 
above  mentioned.  It  is  plain  from  the  propo- 
sition and  the  conduct  of  all  the  parties  tbat 
the  stock  which  was  owned  by  Tomer  In  the 
railroad  was  not  considered  or  Included,  as 
all  parties  appear  to  have  treated  this,  as  It 
In  fact  was,  as  worthless.  We  are  of  opin- 
ion that  the  interest  referred  to  was,  as  stat- 
ed by  Turner,  $28,000  in  first  mortgage  bonds 
held  by  him.  These  he  did  turn  over,  and 
this,  as  we  think,  was  a  compliance  with  the 
contract  on  his  part,  and  required  a  full  per- 
formance on  his  part  by  Gen.  Jackson.  We 
do  not  think  tbat  the  $2,000  of  Income  bonds 
held  by  him  as  collateral  came  within  the 
description  of  "your  interest,"  nor  do  we 
think  It  was  so  understood  by  the  i>artles. 
But,  if  it  had  been,  we  do  not  think  that 
the  court  would  now  be  justified  In  refusing 
to  compel  a  specific  performance,  or  to  award 
damages  on  this  account  It  is  shown  that 
the  pro  rata  on  the  income  bonds  held  by 
Turner  as  collateral  only  amounted  to  $16.40. 

In  view  of  the  fact  that  Gen.  Jackson  has 
all  along,  according  to  his  own  version,  repu- 
diated this  contract  and  his  liability  thereun- 
der, we  think  that  the  maxim,  "De  minimis 
non  curat  lex,"  applies,  and  that  the  failure 
of  Turner  to  pay  over  this  pro  rata  would  not 
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defeat  his  action.  Bnt,  as  stated  above,  Id 
the  view  we  take  of  the  contract,  the  income 
bonds  held  by  him  as  collateral  were  not  in- 
cluded in  the  purchase.  The  relief  aslied  un- 
der the  original  bill  was  for  damages  for  the 
breach  of  the  contract  for  the  value  of  the 
bonds  and  coupons.  The  chancellot  found 
this  value,  as  we  do,  to  be  $8,450  at  the  time 
of  the  breach,  and  we  are  ef  the  opinion  that 
there  was  no  error  in  the  decree  of  the  chan- 
cellor, and  the  same  is  affirmed,  with  costs. 
All  concur. 

On  Rehearing. 

The  following  is  the  petition  of  W.H.Jack- 
son, asking  that  the  cause  may  be  reheard, 
the  decree  of  the  chancellor  reversed,  and 
the  bill  dismisBed,  and  for  further  and  dUCer- 
ent  findings  of  fact: 

"On  the  former  trial  of  this  cause  there 
were  numerous  facts  shown  in  the  volumin- 
ous record  before  the  court  to  which  the  at- 
tention of  the  court  was  not  drawn,  as  It  was 
not  thought  that  they  were  material  to  the 
present  controversy,  but,  in  the  view  of  the 
opinion  delivered,  they  have  become  mate- 
rial This  petition  is  presented  for  the  pur- 
pose of  either  asking  that  the  court  shall 
alter  its  findings  of  fact,  or  shall  make  fur- 
ther findings  of  fact  as  to  the  matters  not 
covered  in  the  opinion.  Petitioner  believes 
that  these  mistakes  and  omissions  are  so  ma- 
terial as  will  lead  this  court  to  the  conclu- 
sion that  it  was  in  error  in  affirming  the  de- 
cree of  the  chancellor,  and  that  the  decree 
should  Instead  be  reversed,  and  the  bill  dis- 
missed. Treating  the  matters  complained  of 
in  the  order  of  time,  the  court  was  in  error 
in  several  references  in  its  opinion  to  peti- 
tioner as  the  originator  of  the  plan  for  the 
reorganization  of  the  United  Electric  Rail- 
way. The  following  appears  In  the  deposi- 
tion of  petitioner  in  the  transcript  in  the 
case  of  First  National  Bank  et  al.  v.  Nash- 
ville Street-Railway  et  al.  (hereinafter  refer- 
red to  as  Transcript  No.  1'),  p.  814:  'Ques- 
tion 12.  At  what  in  or  during  the  negotia- 
tions between  Mr.  Baxter  and  Mr.  Fogg, 
after  [regarding]  the  purchase  of  the  proper- 
ties of  the  United  Electric  Railway,  did  you 
intervene  and  become  a  party?  Answer.  I 
cannot  give  the  date.  I  have  no  recollection 
of  dates.  Mr.  Baxter  came  out  to  Belle 
Meade,  and  submitted  a  plan  of  reorganiza- 
tion of  the  company,  and  the  first  time  I  met 
Mr.  Fogg  was  when  Mr.  Baxter  went  to  New 
York,  when  he  told  me  that  I  could  carry 
on  the  negotiations  with  Mr.  Fogg,  he  repre- 
senting all  the  owners  of  the  securities,  or 
the  principal  owners,  or  the  controlling  in- 
terest, or  something  to  that  effect  Question 
13.  Then,  as  I  understand  it,  Mr.  Fogg  and 
Mr.  Baxter  had  opened  negotiations  with 
each  other  about  the  matter,  and  at  a  certain 
point  before  its  consummation  you  were  ta- 
vlted  by  Mr.  Baxter  to  come  into  the  matter- 
he  submitting  it  to  you?  Answer.  Yes,  sir. 
Question  14.  And  after  yon  had  examined 


the  scheme,  yoa  agreed  and  determined-  to  go 
in?  Answer.  Yes,  ahr;  and  mbmltted  this 
proposition.'  It  is  not  very  material,  in  the 
view  that  we  take  of  the  case,  but  it  is  ex- 
planatory of  the  whole  of  the  succeeding 
transactions,  and  makes  them  clearer,  to 
have  the  fact  understood  that  the  plan  of 
reorganization  was  originated  by  N.  Baxter, 
Jr.,  and,  after  the  plan  was  snbstantlally 
complete,  petitioner  was  indaced  to  Join  in 
it,  and  to  have  the  reorganization  contracts 
made  in  his  name.  In  view  of  the  findings 
of  the  court  as  to  the  plan  which  was  con- 
ceived, that  it  was  simply  to  buy  in  the 
properties  covered  by  the  first  mortgage,  and 
that  the  plan  did  not  contemplate  the  ac- 
quisition of  the  extensions  and  the  property 
not  covered  by  any  mortgage,  we  draw  the 
attention  of  the  court  to  the  important  state- 
ment made  on  page  13  of  the  printed  brief  of 
counsel  for  complainant  Turner:  It  is  ad- 
mitted that  the  foreclosure  bill  of  Wiggin 
was  procured  to  be  filed  in  furtherance  of 
the  scheme  of  Jackson  and  his  associates. 
Their  plans  had  been  elaborated,  worked  out, 
and  perfected  before  the  bill  was  filed.'  In 
view  of  this  statement  of  the  brief,  we  deem 
it  unnecessary  to  refer  the  court  to  those 
portions  of  the  record  sustaining  the  con- 
clusion. 

"The  following  evidence,  as  to  the  plans 
thus  elaborated,  worked  out,  and  perfected 
before  the  Wlggln  bill  was  filed,  has  not 
heretofore  been  drawn  to  the  attention  of 
the  court,  and  the  court  is  now  requested  to 
make  a  finding  of  fact  as  to  the  matter  cov- 
ered by  this  evidence.  Deposition  of  W.  H. 
Jackson,  Transcript  No.  1,  p.  306:  'Q.  18. 
Did  you  subsequently  change  the  proposition, 
and  include  the  provision  for  the  fifty-seven 
(57)  bonds,  in  the  proposition  yon  made?  A. 
That  provision  was  put  in  at  the  instance  of 
Mr.  S.  M.  Fogg,  who,  claiming  to  r^resent 
all,— himself  and  his  associates,  every  one  in- 
terested in  this  personal  liability,— saying 
that  it  w;ould  be  unjust  and  unfair  to  these 
gentlemen  who  had  personally  indorsed  this 
paper  of  the  United  Electric  Railway  to  leave 
them  out  in  the  cold,  as  he  expressed  it;  to 
which  I  replied,  "I  think  it  would  be  unfair;" 
whereupon  I  told  him  I  would  have  to  confer 
with  my  associate,  Mr.  Nat  Baxter,  who 
was  then  in  New  York  Olty,  to  which  Mr. 
Baxter  dissented  when  I  submitted  that  part 
Several  telegrams  passed  between  us,  and  he 
finally  consented  that  that  provision,  involv- 
ing fifty-seven  (57)  bonds,  should  be  granted 
to  these  gentlemen;  and  the  amount  I  asked 
Mr.  Fogg  at  this  table  here,— "What  number 
of  bonds  will  accomplish  that  purpose,  Mr. 
Fogg?-  He  said,  "$57,000.00."  Thereupon 
I  Inserted  that  clause  in  my  proposition  to 
cover  the  floating  debt  secured  by  the  in- 
come bonds,  and  all  other  indebteoness  upon 
which  these  gentlemen  were  indorsers,  and 
the  consideration  of  Issuing  the  $57,000.00 
bonds  was  to  clear  up  that  portion  of  it,  Just 
as  former  propositions  were  to  secure  some- 
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thing  to  the  holders  of  the  United  Electric 
Railway  Ixinds;  and  that  my  proposition.  In 
its  entirety,  was  designed  to  clear  up  every- 
thing, and  was  based  solely  upon  the  Idea— 
every  feature  of  it— that  it  was  upon  condi- 
tion that  I  secured  the  entire  property,  Mr. 
Fogg  representing  to  me  that  he  did  ref>re- 
sent  every  Individual  who  was  personal  in- 
dorser  or  In  any  way  connected  with  It.  Q. 
19.  Were  you  to  have  the  l)enefit  of  the  In- 
come bonds  which  were  held  as  collateral 
tor  these  floating  debts  upon  which  these 
gentlemen  were  indorsers  or  sureties?  A. 
That  was  my  understanding;  in  other  words, 
that  the  Income  bonds  were  to  be  used  as 
part  payment  for  the  lines.  Q.  20.  Did  you 
mean  that  you  were  to  have  the  benefits  of 
the  Income  bonds  for  bidding  upon  the  ex- 
tensions? A.  My  understanding  was  that 
the  United  Electric  Hallway  bonds  and  In- 
come bonds  were  all  to  go  together.  Q.  21. 
And  It  was  upon  these  statements  and  repre- 
sentations that  you  were  Induced  to  put  In 
the  provision  for  the  fifty-seven  (57)  b(Hids? 
A.  They  have  not  been  kept  in  good  faith. 
On  the  contrary,  it  has  been  broken.  As  I 
have  constantly  said,  that,  so  far  as  carrying 
oat  the  agreements  that  were  signed,— some 
of  them,  at  least,— the  property,  after  being 
bid  ofl^,  the  bid  was  re-opened,  and  they 
thwarted  my  bid  by  opening  of  that  bid,  In 
carrying  out  their  part  of  the  agreement  I 
believe  Mr.  Bradford  himself  did  the  bidding  | 
at  the  sale  In  face  of  the  fact  that  I  said  to 
them,  when  the  bid  was  opened,  and  before 
the  sale  begun,  that  if  "you  prevent  me  by 
opening  this  bid,"— preventing  my  getting  the 
entire  property,  as  was  contemplated  In  my 
proposition, — "I  give  you  notice  here  and  now 
that  you  will  have  no  claim  upon  the  $57,000 
of  bonds,  and  I  shall  not  carry  out  that  part 
of  It,  which  was  a  part  of  the  agreement 
which  looked  to  my  securing  that  property 
operated  and  controlled  by  the  United  Elec- 
tric Railway."  In  the  face  of  all  that  notice, 
then  opened  the  bid,  and  caused  Mr.  Baxter 
to  bid,— turned  it  over  to  him;  and  we  did 
bid  up  to  $8,000,  they  $100  over,  and  they 
got  the  property,  as  I  understood,  under  my 
proposition  that  I  was  to  do;  but  they  opened 
a  charter  for  a  new  railway  company,  using 
these  extensions  as  a  basis  for  a  new  railway 
company,  and  sought  to  run  over  the  most 
prominent  lines  of  the  Nashville  Street-Rall- 
way  Company,  and,  In  order  to  prevent  them 
being  a  constant  menace  to  our  system,  I  in- 
duced the  Nashville  Street  Railway,  through 
its  directory,  to  buy  these  extensions  for 
$20,000,  not  that  they  are  valuable  now,  but 
did  It  more  because  I  regarded  it  as  a  con- 
stant menace  to  otu:  system.  I  wonld  add,  at 
the  first  sale  I  was  permitted  to  bid  on  the 
property  myself,  and  Mr.  Jna.  Davis  acting 
for  me.  The  properties  were  separated,  as  I 
understood.  In  the  sale,  by  the  reason  of  their 
being  different  creditors,  or  something  to  that 
effect.  I  do  not  know  Just  why  these  divi- 
sions were  made.'    This  evidence  shows  that 


in  framing  the  pn^Msitlon  the  purchase  of 
the  extensions  was  contemplated. 

"The  proposition,  in  its  opening  clause,  stat- 
ed, 'I  iH:x>po«e  the  following  plan  for  the  re- 
organization of  the  company.'  This  expres- 
sion is  in  itself  suificient  to  rebut  any  refer- 
ence, even  in  the  absence  of  proof,  that  It 
was  the  design^  to  embrace  In  the  reorganiza- 
tion simply  the  property  covered  by  the  blan- 
ket mortgage  of  the  United  Electric  Railway. 
The  reason  why  the  proposition  was  addressed 
to  the  holders  of  such  bonds  only  was,  mani- 
festly, that  three-fourths  of  the  income  mort- 
gage bonds  were  pledged  to  secure  debts  of  the 
company,  either  owned  by  the  holders  of  the 
first-mortgage  bonds,  or  on  which  they  were 
sureties.  The  proposition  contemplated  the 
new  company  setting  aside  $57,000  of  5  per 
cent,  bonds  for  the  puiix»e  of  paying  the  fifty 
thousand  odd  dollars  of  debts  thus  held  and 
secured  by  the  pledge  of  the  Income  bonds. 
The  payment  of  these  debts  for  these  gen- 
tlemen would  naturally  seem  to  entitle  the 
parties  who  had  paid  them  to  receive  the 
collaterals.  The  possession  of  three-fourths 
of  the  total  issue  of  Income  bonds  would  cer- 
tainly put  their  holder  In  a  position  to  be- 
come a  successful  competitor  as  against  any 
other  person  who  might  appear  to  bid  for  the 
property.  It  thus  appears  that  the  fact  that 
the  proposition  was  restricted  in  Its  address 
to  the  holders  of  the  blanket  bonds  In  no  wise 
indicates  a  determination  not  to  acquire  the 
extensions. 

"It  is  argued  in  the  brief  of  counsel  for 
complainant,  and  accepted  by  the  court,  that 
the  filing  of  the  petition  In  the  foreclosure 
suit  by  the  holders  of  Income  bonds  was  a 
thing  that  originated  after  the  filing  of  the 
bill,  whereby  they  wished  to  secure  the 
speedy  and  Inexpensive  foreclosure  of  their 
mortgage.  But  we  submit  to  the  court  that 
this  petition  was  a  part  'of  the  plan  elabo- 
rated, worked  out,  and  perfected  before  the 
bill  was  filed.'  The  foreclosure  bill  states 
(Transcript  No.  1,  pp.  173,  174)  that  a  major- 
ity of  the  holders  of  the  first  mortgage  bonds 
wished  to  Join  In  the  prayer  of  the  bill,  but 
that  it  is  filed  by  complainant  alone,  solely 
because  of  the  citizenship,  which  gave  the 
United  States  court  Jurisdiction.  In  pursu- 
ance of  this  statement,  on  January  31st  twen- 
ty-nine of  the  holders  of  the  blanket  bonds, 
to  the  amount  of  ^5(j&,  filed  their  petition  in 
the  cause,  seeking  to  be  made  parties,  and 
asking  to  share  in  the  relief  sought  Tran- 
script No.  1,  p.  220.  A  few  days  thereafter, 
on  February  7,  1894,  B.  W.  Turner  and  fif- 
teen holders  of  income  bonds  filed  the  peti- 
tion, asking  to  be  made  parties  to  the  cause, 
and  for  leave  to  become  parties,  and  to  have 
the  income  mortgage  foreclosed.  Of  these 
sixteen  parties,  eight  (J.  H.  Bruce,  Andrew 
Marshall,  H.  B.  Buckner,  N.  Baxter,  M.  M. 
Gardner,  a.  M.  Fogg,  J.  P.  Byrne,  J.  P.  Wil- 
liams) had  beoi  parties  to  the  former  peti- 
tion, as  holders  of  blanket  bonds.  Of  the  re- 
maining parties,  T.  O.  Morris  and  J.  C.  Brad- 
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ford  held  no  blanket  bonds,  but  were  almply 
sureties  on  debts  secured  on  the  pledge  of  in- 
come bonds.  T.  W.  Wrenne  did  not  join  in 
the  petition  of  the  blanket  bondholders,  but 
he  was  a  bolder  of  such  bonds,  and  was,  In 
addition,  surety  on  debts  secured  by  the 
pledge  of  Income  bonds,  and  was  active  In 
his  efforts  to  carry  through  the  reorganization 
planned.  W.  C.  DIbreU  and  J.  H.  Fall  were 
the  holders  of  blanket  bonds,  and,  though 
they  did  not  Join  in  the  petition,  signed  the 
reorganization  agreement  The  relations  of 
R.  W.  Turner  and  A.  H.  Robinson,  two  oth- 
ers of  the  petitioners,  to  the  enterprise,  are 
practically  the  issues  inTolved  in  this  litiga- 
tion. I.  T.  Rhea  was  the  only  i>erson  Join- 
ing in  the  petition  who  was  the  absolute 
bolder  of  Income  t>onds. 

"We  submit  to  the  court  that,  in  Tiew  of 
the  fact  that  the  details  of  this  reorganiza- 
tion plan  had  been  worked  ont  before  the 
Dllng  of  the  foreclosure  bill,  and  it  was  well 
understood  what  steps  were  to  follow,  the 
court  will  not  depart  from  the  words  used 
In  the  agreement  specifying  the  property  to 
be  acquired.  The  agreement  did  not  say 
that  the  property  to  be  purchased  was  sim- 
ply that  covered  by  the  first  mortgage.  In 
describing  the  property  to  be  purchased.  It 
referred  to  the  decree  to  be  entered  in  the 
pending  suit.  The  nnlyersal  understanding 
was  that  that  decree  was  to  and  did  embrace 
all  the  property  of  the  company.  This  con- 
struction was  a  proper  one,  so  far  as  any 
person  was  concerned  who  signed  It  before 
the  filing  of  the  petition  or  the  entry  of  the 
decree;  but  in  this  case  It  appears  that  after 
the  signing  of  the  contract  in  suit,  and  as  a 
part  of  the  same  transaction,  R.  W.  Turner 
signed  the  reorganization  plan,  and  after- 
wards claimed  and  received  all  of  lt3  bene- 
fits. Transcript  No.  2,  p.  50.  At  the  time 
when  Turner  signed  this  agreement,  which 
was  a  contemporaneous  writing,  his  petition 
had  been  filed,  the  decree  had  been  pronoun- 
ced on  It,  and  the  sale  had  actually  been 
made  under  it  to  W.  H.  Jackson  of  all  the 
property  of  the  company.  There  can  be  no 
possible  rale  of  construction  whereby  Tur- 
ner's contract,  as  evidenced  by  his  signature 
to  the  reorganization  proposition,  which 
must  be  construed  as  a  part  of  the  agree- 
ment In  suit,  can  be  construed  as  meaning 
that  petitioner  and  his  associates  were  to  be- 
come the  owners  only  of  the  lines  covered  by 
the  first  mortgage.  The  argument  of  the 
court,  going  to  sustain  the  proposition  that 
that  is  all  that  petitioner  could  have  meant 
in  his  proposition,  could  be  very  plausibly 
made  in  a  suit  between  petitioner  and  some 
person  who  had  signed  before  the  filing  of 
the  petition  of  the  holders  of  income  bonds. 
Bxit  every  rule  which  is  now  invoked  by 
complainant  for  the  exclusion  of  oral  and 
extrinsic  testimony  would  doubly  apply  to 
an  effort  to  consider  other  testimony  when 
the  petition  had  been  filed  for  months,  the  de- 
cree of  sale  had  been  pronounced  a  month 


beforehand,  and  the  sale  had  then  been  ac- 
tually made  five  days  before. 

"The  court  in  its  opinion  finds  that  Tur- 
ner's interest  consisted  simply  of  his  $28,000 
of  bonds.  The  court  used  this  language  in 
regard  thereto.  The  court  said,  on  pages  32 
and  33  of  the  opinion,  the  following:  'In  the 
last  place,  it  is  urged  in  behalf  of  the  defend- 
ant that  Mr.  Turner,  the  complainant,  has 
never  delivered  nor  offered  to  Gen.  Jackson 
the  $2,000  of  income  bonds  held  by  him,  nor 
the  pro  rata  received  by  him  on  these.  Gen. 
Jackson's  offer  was  to  purchase  Turner's  in- 
terest in  the  railroad  for  the  sums  above 
mentioned.  It  is  plain  from  the  proposition 
and  of  the  conduct  of  all  the  parties  ttiat  the 
stock  which  was  owned  by  Turner  In  the 
railroad  was  not  considered  or  Included,  as 
all  parties  appear  to  have  treated  this,  as  it 
In  fact  was,  as  worthless.  We  are  of  the 
opinion  that  the  interest  referred  to  was,  as 
stated  by  Turner,  $28,000  in  first  mortgage 
bonds  by  him.  These  he  did  turn  over,  and 
this,  as  we  think,  was  a  compliance  with  the 
contract  on  his  part,  and  required  a  full  per- 
foirmance  on  his  part  by  Gen.  Jackson.  We 
do  not  think  that  the  $2,000  of  income  b<md8 
held  by  him  as  collateral  came  within  the  de- 
scription of  "your  interest,"  nor  do  we  think 
it  was  so  understood  by  the  parties.  But,  if 
it  had  been,  we  do  not  think  that  the  court 
would  not  be  Justified  in  refusing  to  compel 
a  specific  performance,  or  to  award  damages 
on  this  account  It  Is  shown  that  the  pro 
rata  on  the  Income  bonds  held  by  Turner  as 
collateral  only  amounted  to  $16.40.' 

"We  ask  the  court  to  find  that  Tumor  had 
a  further  interest  in  the  corporation  of  two 
notes,  one  for  $1,120,  secured  by  a  pledge  of 
the  underlying  coupons  matnrlng  on  Janu- 
ary 1,  1892,  paid,  but  not  canceled,  and  pla- 
ced in  the  hands  of  a  trustee  for  the  security 
of  some  $22,000  of  notes,  and  also  secured 
by  a  pledge  of  $2,G0O  of  Income  bonds;  and 
of  a  further  note  for  $720,  due  from  the  com- 
pany to  Turner,  secured  by  the  pledge  of  $2,- 
000  income  bonds.  These  notes  were  held 
by  Turner  absolutely.  Other  directors  sim- 
ply Indorsed  the  notes  of  the  company,  of 
which  they  were  accomodation  makers,  and 
these  notes  the  United  Electric  Railway  dis- 
counted in  bank.  For  the  share  of  complain- 
ant however,  complainant  himself  advanced 
the  money  to  the  corporation  on  the  faith  of 
these  securities,  and  held  and  owned  the 
notes.  See  deposition  of  R.  W.  Turner, 
Transcript  No.  2,  p.  67.    - 

"The  court  wholly  misconceived  the  con- 
tention of  petitioner  In  thinking  thathe  soughli 
to  defeat  Turner's  suit  because  Turner  had 
not  turned  over  to  him  his  $2,000  income 
bonds,  but  bad  Instead  drawn  the  pro  rata, 
amounting  to  $16.40.  Petitioner  instead 
meant  to  Insist  that  the  complainant  Tur^ 
ner,  was  in  error  in  his  contention  that  his 
interest  in  the  United  Electric  Railway  was 
$28,000  of  blanket  bonds.  These  bonds  were 
simply  a  debt  which  he  held  against  the  corn- 
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pany.  In  addition,  he  held  these  two  other 
debts,  one  $1,120,  and  the  other  $720,  with  the 
securities  above  mentioned.  The  court  Is  ask- 
ed to  find  these  facts,  both  to  show  that  the 
testimony  of  Turner  is  untrue  when  he  under- 
takes to  give  the  meaning  of  his  contract, 
and  further  to  show  that  he  has  himself  fail- 
ed to  carry  out  his  contract  If  the  word  'in- 
teresf  is  to  be  taken  to  mean  what  the  Unit- 
ed Electric  Railway  owed  him,  because  be 
did  not  turn  over  to  petitioner  his  other  two 
debts  against  the  company. 

"In  addition,  the  court  is  asked  to  find  and 
report  that  In  the  report  of  sale  the  proper- 
ty covered  by  the  first  mortgage  was  stated 
by  the  commissioner  to  have  been  purchased 
by  Nat  Baxter,  Jr.,  no  reference  therein  being 
mad«  to  petitioner  (Transcript  No.  1,  p.  247), 
and  that  In  the  petition  of  I.  T.  Bhea  to  ad- 
vance the  bid  made  by  petitioner  on  the  ex- 
tensions the  following  language  Occurred 
(Transcript  No.  1,  p.  232):  'Your  petitioner 
desires  to  advance  the  bid  of  General  W.  H. 
Jackson,  the  purchaser  at  said  sale,  or  his  as- 
signee, Mr.  N.  Baxter,  Jr.,  so  that  the  prop- 
erty will  stand  a  fair  chance  of  being  sold 
for  a  reasonable  sum.' 

"In  addition,  the  court  is  asked  to  correct 
the  following  inaccuracies  into  which  the 
court  fell  because  of  the  voluminous  record 
and  the  complicated  transactions:  It  is  sug- 
gested that  complainant  Turner  had  paid  two 
notes  of  the  United  Blectrlc  Railway  for 
which  he  was  indorser,  one  for  $720  and  th« 
other  for  fl,120,  to  which  notes  there  were 
attached  as  collateral  security  $2,000  of  In- 
come bonds.  From  the  testimony  already 
cited,  it  appears  that  complainant.  Turner, 
loaned  this  money  to  the  United  Electric 
Railway,  and  held,  as  collateral  security  on 
the  $720  note,  $2,000  income  bonds,  and  on 
the  note  for  $1,120  the  uncanceled  coupons 
on  underlying  bonds  and  $2,500  of  Income 
bonds,  and  the  notes  represented  the  money 
80  loaned.  The  court  refers  to  the  plan  of 
reorganization  as  being  one  which  petitioner 
had  formed.  Under  the  evidence  already 
cited,  petitioner  did  not  form  the  plan,  but 
simply  undertook  its  execution  In  conjunc- 
tion with  N.  Baxter. 

"In  connection  with  the  call  for  United 
Electric  Railway  bondholders  quoted  In  the 
-opinion,  the  court  failed  to  find  that  Mr.  J. 
C.  Bradford,  whose  ofSce  Is  named  as  the 
place  of  meeting,  was  the  attorney  repre- 
senting I.  T.  Rhea,  then  actually  engaged  in 
preparing  a  petition  to  open  the  bids  on  part 
of  the  property;  that  Mr.  Turner  bad  an 
office  half  a  block  distant,  which  would  have 
been  a  convenient  and  eligible  place  of  meet- 
ing, but  instead  he  named  the  office  of  Mr.  J. 
0.  Bradford,  whose  connection  with  the  mat- 
ter has  already  been  explained. 

"In  the  opinion  the  court  says  that  the 
chancellor  found  that  the  value  of  the  $10,- 
000  of  bonds  at  the  time  of  the  breach  of  the 
contract  was  $8,460.  The  time  of  such  breach 
la  alleged  by  complainant.  Turner,  In  his  bill 


to  have  been  In  May,  1896.  It  appears  from 
the  deposition  of  Louis  T.  Baxter  (Tran- 
script No.  2,  pp.  00,  61),  taken  by  complain- 
ant. Turner,  that  from  February,  1896,  until 
October,  1896,  the  bid  price  for  such  bonds 
was  50  cents,  and  the  asked  price  76;  that 
from  November,  1896,  to  January,  1897,  the 
bid  price  remained  GO,  while  the  asked  price 
was  put  at  80;  that  on  May  8,  1897,  the  bid 
price  was  put  at  45,  and  the  asked  price  60; 
on  January  2l8t,  the  bid  price  was  65,  and 
asked  65;  on  September  4th,  the  bid  price 
was  65,  and  the  asked  price  67.  We  submit 
that,  if  the  decree  is  to  be  rendered,  it  should 
not  be  exceeding  50  cents  or  the  market  val- 
ue of  the  bonds.  Petitioner,  therefore,  prays 
that  the  court  may  make  the  further  and  dif- 
ferent findings  of  facts  as  herein  prayed,  may 
rehear  the  cause,  set  aside  and  vacate  the 
decree  heretofore  entered,  reverse  the  decree 
of  the  chancellor,  and  dismiss  the  bill  of 
complainant. 

"Albert  D.  Marks, 

"John  J.  Vertrees, 

"Of  Counsel  for  Petitioner." 

BARTON,  J..  This  case  is  before  us  on  a 
petition  to  rehear  and  for  additional  findings 
of  fact.  For  the  sake  of  brevity,  and  to 
avoid  repetition  of  the  requests,  we  herewith 
refer  to  the  petition,  which  is  attached,  and 
make  it  a  part  hereof,  to  the  extent  of  show- 
ing the  requests  made,  to  which  we  will 
briefly  respond. 

It  Is  first  objected  that  the  oonrt  was  in 
error  in  referring  to  Oen.  W.  H.  Jackson  as 
the  originator  of  the  plan  for  the  reorganiza- 
tion of  the  United  Electric  Railway.  We 
said  In  the  beginning  of  the  opinion  that  the 
defendant  was  one  of  the  promoters,  or  prob- 
ably the  chief  promoter,  of  the  reorganiza- 
tion. It  does  appear  from  the  record,  in  the 
parts  referred  to  by  counsel,  that  the  reor- 
ganization scheme  was  first  brought  to  the 
attention  of  Gen.  Jackson  by  Mr.  Baxter. 
While  not  regrarding  this  as  material,  at  the 
request  of  counsel  we  find  It  as  a  fact.  We 
gathered  the  idea  from  both  coimsel  that  Gen. 
Jackson  was  the  chief  figure  in  all  this  trans- 
action, and,  indeed,  the  record  bears  this  out 
to  this  extent  that  the  proposition  on  which 
the  scheme  was  carried  out  was  made  In  his 
name,  and  he  claims  to  have  been  the  owner 
or  the  real  party  making  all  the  bids  at  the 
first  sale.  Bat,  as  stated,  at  the  request  of 
counsel  we  find  the  additional  fact 

We  are  requested  to  incorporate,  as  a  part 
of  our  findings,  a  statement  contained  on 
page  13  of  the  brief  of  the  counsel  for  the 
complainant,  which  Is:  "It  Is  admitted  that 
the  foreclosure  bill  of  Wtggin  was  procured 
to  be  filed  in  furtherance  of  the  scheme  of 
Jackson  and  his  associates;  their  plans  had 
been  elaborated,  worked  out,  and  perfected 
before  the  bill  was  filed."  And  it  Is  said  In 
the  petition  before  us  that  the  record  sustains 
this  contention.  At  the  request  of  counsel, 
we  find  this  as  a  fact    When  we  had  the 
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case  under  conslderatlim,  and  in  the  prepara- 
tion of  the  former  opinion,  wliile  our  impres- 
sion was  tbat  this  was  true,  and  ttiat  tbe 
Wlggin  bill  was  filed  in  the  interest  of  tbe 
reorganization  scheme,  we  hardly  felt  Justi- 
fied In  finding  this  as  a  fact,  as  there  was  ko 
direct  proof  on  the  subject.  We  said,  in  our 
former  opinion,  that  "it  is  quite  a  plausible 
inference,  to  say  the  least,  and  we  are  in- 
clined to  believe,  that  the  Wiggin  bill  was 
filed  in  the  interest  of,  and  in  pursuance  of, 
the  reorganization  scheme,  and  this  bill  only 
calls  for  a  foreclosure  of  tbe  first  mortgage 
and  the  sale  of  the  property  covered  oy  that." 
As  we  said,  we  hardly  felt  Justified  in  find- 
ing as  a  fact,  without  direct  proof  on  the 
subject,  that  the  bill  was  so  filed,  and  we 
deem  it  a  fact  that  militatea  against  the  de- 
fendant; but  at  the  request  of  defendant's 
counsel,  and  as  It  appears  that  complainant's 
counsel  take  the  same  view,  we  find  it  as  a 
conceded  fact  that  the  Wlggin  bill  was  filed 
in  pursuance  of  the  reorganization  scheme. 

In  regard  to  the  balance  of  this  request, 
found  in  the  petition  to  rehear,  we  did  in  the 
previous  opinion  substantially  state  that  those 
who  held  the  income  bonds  as  collateral  were 
taken  care  of,  and  purposely  so,  in  the  offer 
made  by  Oen.  Jackson  to  the  holders  of  the 
first  mortgage  bonds;  and  we  think  that  Is 
fully  explained  in  the  previous  opinion,  and 
the  Idea  seems  to  be  elaborated  in  the  peti- 
tion to  rehear,  that  this  was  done  Just  as  we 
thought  it  was,— to  take  care  of  certain  hold- 
ers of  first  mortgage  bonds  who  had  advanced 
money  on  the  faith  of  the  coupon  bonds  as 
collateraL  The  intention  was,  as  stated  by 
Oen.  Jackson,  that  the  clause  with  reference 
to  the  $57,000  of  coupon  bonds  was  for  tbe 
purpose  of  protecting  or  covering  the  floating 
debt  secured  by  the  income  bonds,  and  all 
other  indebtedness  upon  which  Mr.  Fogg  and 
his  associates,  who  had  become  personally  lia- 
ble for  the  company,  were  indorsers.  Now, 
it  is  true  that  Gen.  Jackson  also  says  in  his 
testimony  that  bis  understanding  was  the 
income  bonds  were  to  be  used  as  a  part  pay- 
ment for  the  lines,  and  that  tbe  United  Elec- 
tric Railway  bonds  and  the  Income  bonds 
were  all  to  go  together.  But  the  contract  in 
question  does  not  bear  out  this  construction. 
His  proposition  is  directly  made  to  the  hold- 
ers of  the  first  mortgage  bonds,  and  is,  in 
substance,  that  at  the  sale  of  the  properties, 
etc.,  to  be  made  under  the  Wiggin  bill,  he 
would  become  the  purchaser  of  such  prop- 
erties to  be  sold  under  the  Wiggin  bill  at 
fl88,000,  and  that  for  the  consideration  of 
the  stock  and  bonds  of  the  new  company  he 
would  convey  to  the  new  cconpany  all  the 
property  purchased  by  him,  and  would  cause 
to  be  issued  to  each  holder  of  first  mortgage 
bonds  50  cents  on  the  dollar  of  the  par  value 
of  the  bonds.  Now,  there  is  no  Intimation 
that  he  would  issue  any  stocks  and  bonds  to 
any  holders  of  coupon  bonds.  It  does  appear 
from  his  testimony  that  he  so  far  altered  tne 
contract  or  the  original  propositlou  to  which 


he  had  agreed,  before  being  formulated  in 
writing,  as  to  agree  to  set  aside  ^7,000  of 
bonds  to  provide  for  the  floating  debt  secured 
by  pledge  of  Income  bonds.  But  we  do  not 
see  how  this  can  be  construed  into  a  propor- 
tion to  give  the  holders  or  absolute  owners 
of  Income  bonds,  as  such,  anything.  It  was 
simply  a  preposition  to  take  care  of  the  float- 
ing debt  on  which  certain  of  his  associates 
had  become  indorsers. 

In  tbe  petition  an  argument  is  made  to 
the  effect  that  in  getting  up  this  scheme  it 
was  the  intention  for  the  promoters  to  be- 
come the  owners  of  all  the  property,  includ- 
ing the  branches.  Xhis  may  be  all  true, 
and  we  did  not  find  to  the  contrary.  But  it 
does  not  at  all  follow,  and  we  think  it  Is  not 
true  as  a  fact,  that  this  idea  was  held  out 
to  the  public  or  to  any  one  else,  and  it  was 
not  made,  in  our  opinion,  a  condition  In  the 
contract  As  we  said  before,  we  do  not 
doubt  that  it  was  within  the  general  purpose 
and  plan  of  the  reorganization  promoters  to 
acquire  all  tbe  street-railway  property  and 
franchises  in  and  around  Nashville.  It  is 
not  at  all  apparent  that,  so  far  as  the  outside 
public  is  concerned,  and  so  far  as  those  in- 
terested as  holders  of  the  stocks  and  bonds 
of  the  United  Electric  Bailway  were  con- 
cerned, the  plan  was  so  developed.  But,  In 
our  opinion,  we  fully  stated  all  the  facts 
bearing  upon  this  before,  and  see  no  reason 
now  to  change  the  conclusion^  heretofore  an- 
nounced. 

In  the  petition  it  is  insisted  that  before  the 
Wlggin  bill  was  flled  It  was  a  part  of  the 
plan,  and  known  to  be  such,  that  the  holders 
of  tbe  income  bonds  would  come  in  and  be- 
come parties,  and  that  the  reorganization 
scheme  should  thus  be  carried  out  and  per- 
fected. But  we  do  not  believe  this  to  be 
true.  As  before  shown,  the  Wlggin  bill  was 
only  filed  to  sell  the  property  covered  by  tbe 
first  mortgage.  It  would  have  been  perfectly 
proper,  and  in  fact  desirable,  we  think,  for 
a  request  to  have  been  made  in  that  bill  to 
have  all  the  property  of  the  railroad  com- 
pany, including  tbe  branches,  sold,  and  the 
company  wound  up  as  an  insolvent  corpo- 
ration, as  Wiggin,  as  a  holder  of  the  first 
mortgage  bonds,  was  not  only  a  bondholder, 
but,  as  a  matter  of  course,  was  also  a  gen- 
eral creditor,  of  the  company.  But  this  was 
not  done,  and  is  itself  a  matter  of  suspicion. 
It  hardly  seems  reasonable  to  say  that  the 
holders,  as  absolute  owners  of  the  coupon 
bonds,  who  filed  the  petition  on  January 
Slst,  were  parties  to  the  reorganization 
scheme,  as  it  is  nowhere  shown  or  intimated 
that  they  as  such  were  admitted  to  the 
benefits  of  the  scheme,  and  no  proposition 
was  made  to  them.  At  the  first  sale  the  ex- 
tensions went  for  a  song,  only  bringing  |500, 
and  the  cause  of  complaint  now  of  Oen. 
Jackson  is  that  something  was  done  to  pro- 
tect the  holders  of  these  bonds,  or  to  increase 
tne  amounts  they  were  to  receive.  It  is  en- 
tirely tmreasonable  to  suppose  that  they,  or 
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that  Tamer,  who  afterwards  came  In  with 
others  on  February  7,  IB&i,  and  who  had 
been  refused  admission  to  the  syndicate,  were 
parties  to  the  reorganization  scheme.  It  is 
true  that  some  of  those  who  came  In  with 
Turner  were  also  holders  of  first  mortgage 
bonds,  and  holders  of  coupon  bonds,  as  ab- 
solute owners.  It  may  have  been  among  the 
motives  of  these  parties  that  this  property 
should  be  sold.  But  the^polnt  Is,  and  this 
counsel  for  the  defendant  seems  to  Ignore 
and  overlook,  that,  whatever  may  have  been 
the  ulterior  motives  of  any  of  these  parties, 
the  plan  as  proposed  In  the  written  propo- 
sition, and  as  it  was  being  formulated  and 
-worked  out,  was  to  the  first  mortgage  bond- 
holders, and  evidently  was,  in  our  opinion, 
confined  to  that  property.  The  thing  to  be 
done  was  to  get  a  unity  of  action  on  the  part 
of  as  many  as  possible  to  a  scheme  relating 
to  that  property,  though,  of  course,  it  may 
have  been  apparent  to  any  one,  who  would 
think  about  the  matter,  that  It  was  desirable, 
and  doubtless  would  be  the  policy  of  the  new 
company,  to  acquire  all  the  street-railway 
property  In  Nashville,  or  all  tttat  It  could. 

Objection  is  made  in  the  petition  to  onr 
statements  in  regard  to  what  Tamer's  inter- 
est was.  We  said,  and  still  think,  that,  so 
far  as  the  contract  sued  on  is  concerned,  the 
interest  meant  was  the  |28,000  o|  first  mort- 
gage bonds  held  by  him.  As  stated,  It  Is 
apparent  that  the  stock  was  not  considered, 
because  that  was  being  wiped  out  It  Is  true 
that  the  notes  he  held  were  obligations  of 
the  company  as  well  as  the  l)onds,  and  our 
opinion  should  be  corrected  to  the  extent  of 
showing  that  Turner  held  and  was  the  own- 
er of  the  two  notes  referred  to,  one  for  $1,120, 
and  one  for  $720,  and  that  these  notes  were 
secured  by  the  pledge  of  the  income  bonds,— 
the  first  note  by  $2,500  Income  bonds,  and 
the  second  by  |2,000.  Tamer  himself  ad- 
vanced the  money  on  these  notes  to  the  cor- 
poration on  the  faith  of  these  securities. 
But,  In  oor  opinion,  in  view  of  what  to  as 
is  the  evident  meaning  of  the  contract,  Judg- 
ing from  its  face,  and  by  all  the  surrounding 
circumstances  and  by  former  propositions, 
these  notes  were  not  within  the  purview  of 
the  contract  But  if  mistaken  in  this,  we 
are  of  the  opinion  that  the  alternative  propo-' 
sltion  submitted  by  us  holds  true.  We  do 
not  think  we  misunderstood  the  contention 
of  counsel,  as  he  Insists,  and  we  do  not  think 
that  the  testimony  of  Turner  is  untrue,  be- 
cause we  place  the  same  construction  upon 
the  contract  that  he  does,  and  we  think  it 
would  be  a  conclusive  answer  to  the  objec- 
tion that  he  did  not  turn  over  the  notes  to 
say  that  Gen.  Jackson  had  repudiated  the 
contract  under  other  grounds;  and,  if  the 
notes  had  been  within  the  contract  Turner 
would  have  been  excused  from  making  a 
tender  on  account  of  Jackson's  repudiation 
of  the  c<Hitract 

In  the  petition  we  are  asked  to  find  and 
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report  that  in  the  report  of  the  sale  the  pr(9- 
erties  covered  by  the  first  mortgage  were 
stated  to  have  been  purchased  by  Nat  Bax- 
ter, Jr.;  no  reference  therein  being  made  to 
petitioner.  This  is  true,  but  so  far  as  we 
see,  Immaterial.  We  are  also  requested  to 
state  that  in  the  petition  of  I.  T.  Bbea  to  ad- 
vance the  bid  made  by  petitioner  on  the 
extensions  the  following  language  occurs: 
"Your  petitioner  desires  to  advance  the  bid 
of  Gen.  W.  H.  Jackson,  the  purchaser  at  said 
sale,  or  his  assignee,  Mr.  N.  Baxter,  Jr.,  so 
that  the  property  will  stand  a  fair  chance  of 
being  sold  for  a  reasonable  sum."  We  find 
that  the  petition  does  contain  this  statement 

We  are  next  requested  to  correct  our  find- 
ing as  to  two  notes  held  by  Turner,  one  for 
$720  and  one  fOr  $1,120.  This  we  have  al- 
ready done. 

We  are  next  requested  to  state  that  N. 
Baxter  originated  the  plan  of  reorganization. 
We  have  already  stated  our  views  upon  this 
question. 

We  are  next  requested  to  find  that  Mr.  J.  O. 
Bradford,  whose  office  is  named  as  the  place 
of  meeting  in  the  Turner  advertisement  was 
the  attorney  representing  I.  T.  Rhea,  then 
actually  engaged  in  preparing  a  petition  to 
open  the  bids  on  part  of  the  property;  that 
Mr.  Turner  had  an  office  half  a  block  dis- 
tant which  would  have  been  a  convenient 
and  accessible  place  of  meeting,  but  Instead 
he  named  the  office  of  Mr.  J.  0.  Bradford, 
whose  connection  with  the  matter  has  already 
been  explained.  We  do  find  that  Mr.  J.  G. 
Bradford,  whose  office  was  named  in  the 
Turner  advertisement  was  the  attorney  rep- 
resenting I.  T.  Rhea,  and  who  did  prepare 
the  petition.  Whether  he  was  then  prepar- 
ing it  or  not  we  are  not  Informed.  We  have 
been  unable  to  find  in  the  record  that  Mr. 
Turner  had  an  office  within  half  a  block  of 
Mr.  Bradford's  office.  We  do  not  doubt,  how- 
ever, that  Mr.  Bradford's  office  was  easily  ac- 
cessible to  Mr.  Turner.  But  all  of  this  seems 
to  be  entirely  immaterial,  because  It  appears, 
as  we  have  previously  found  as  a  fact  that 
Mr.  Turner  had  nothing  to  do  with  the  rais- 
ing of  the  bids,  and  only  became  Interested 
after  the  bids  had  been  opened,  and  the  prop- 
erty sold  to  Mr.  Rhea.  We  make  the  cor- 
rection requested  as  to  the  names  of  Mr. 
Bradford  and  Isaac  T.  Rhea  as  incorporators 
of  the  Belmont  Street  Railway. 

We  are  requested  to  change  our  findings 
with  regard  to  the  value  of  the  $10,000  of 
bonds.  Upon  this  subject  we  find:  This 
point  was  not  raised  or  discussed  on  the 
previous  trial  before  us.  There  was  no  as- 
signment of  error  on  this  point  and  we  took 
it  that  no  exception  was  made  to  the  chan- 
cellor's finding  and  ruling  upon  this  point 
and  for  this  reason  did  not  give  the  point  as 
careful  a  consideration  as  we  might  otherwise 
have  done,  but  had  thought  and  found  that 
the  proof  sustained  the  finding  of  the  chan- 
cellor.   But  our  attention  now  being  called 
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tp  the  matter,  on  a  clouei-  iuTestigation  we 
«re  of  the  opinion  tbat  there  was  an  error  In 
our  finding. 

Tbe  rule  of  damages  in  cases  of  this  kind, 
adopted  by  this  court  in  the  case  of  Morris  v. 
Wood  (Tena.  Ch.  A.pp.)  35  S,  W.  1013,  which 
case  was  afterwards  affirmed  orally  by  the 
wpreme  court,  is  tbat  the  highest  yalue  of 
the  stock  from  tbe  time  of  the  breach  until 
within  such  reasonable  time  thereafter  as  tbe 
complainant  might  indemnify  himself  by  pco- 
curing  a  like  amount  of  stock  and  bonds  la 
the  measure  of  damages.  It  therefore  be- 
comes necessary,  first,  to  ascertain  as  near  as 
we  can  the  exact  date  of  the  breach,  and  the 
yalue  of  the  stock.  The  bond£  of  the  new 
company  were  issued  in  January,  1893,  and 
no  very  good  reasoja  Is  slM>wn  why  the  de- 
fendant did  not  at  that  time  turn  over  the 
bonds  to  the  complainant.  There  was,  how- 
ever, no  precise  time  set  for  the  delivery  oif 
the  bonds  in  the  contract  Kut  a  reasonable 
construction  would  be  tbat  they  were  to  be 
delivered  immediately  after  their  issue.  Tbe 
complainant's  bill,  however,  aj>pears  to  be 
filed  on  the  theory  tbat  the  breach  was  im- 
mediately before  the  filing  of  the  bill,  and 
this  counsel  for  tbe  defendant  cite  as  the 
time  of  the  breach,  and  we  therefore  adopt 
this.  It  is  also  a  little  difficult  to  tell  from 
this  record  exactly  what  would  be  a  reason- 
able time  to  allow  the  complainant  to  pro- 
cure other  bonds.  But,  taking  into  considera- 
tion all  the  proof,  it  appears  to  us  that  two 
months  would  be  a  reasonable  time  to  allow. 

Now,  as  to  the  values  of  these  bonds,  we 
are  cited  by  the  defendant  to  the  proof  of 
Mr.  Lewis  T.  Baxter,  who  gives  brolcers' 
quotations  of  these  bpnds,  from  which  It 
would  appear  that  from  May  IStli,  when  this 
bill  was  ffied,  to  July  18th,  the  rates  run  from 
00  cents  bid  to  75  cents  asked  for  these  bonda. 
But  Mr.  Baxter  says  these  quotations  were 
brokers'  quotations,  and,  so  far  as  he  knows, 
there  were  no  sales  during  that  time,  and 
that  these  quotations  were  nomlQal.  From  | 
Gen.  Jackson's  testimony,  it  would  appear 
tbat  the  bonds  should  be  intrinsically  worth 
something  near  their  face  value.  It  further 
appears  that  in  January,  ISO'i,  about  tbe  time 
of  the  issuance  of  these  bonds,  Gen.  Jackson 
sold  a  number  of  them  to  a  Mr.  Addy  at  80 
cents.  The  next  sale  that  appears  was  on 
July  14,  1896,  within  the  two  months  of  the 
filing  of  tbe  bill,  when  Mr.  Mark.s  appears  to 
have  bought  two  bonds,  through  Mr.  Marr,  a 
broker,  at  60  cents,  and  to  have  left  an  or- 
der with  him  to  report  any  other  bonds  that 
might  be  offered  as  low  as  80  cents.  Mr. 
Marr  states  that  he  understood  Mr.  Marks, 
who,  It  is  inferable  was  acting  on  behalf  of 
Gen.  Jackson,  was  willing  to  purchase  any 
bonds  that  might  be  offered  at  that  time  at 
80  cents.  This  testimony  is  not  controverted. 
And  it  would  also  appear  from  this  testimony 
that  there  were  {tractlcally  no  bonds  on  this 


market  tor  sale.  And  Mr.  Marks,  acting,  as 
we  say,  on  behalf  of  Gen.  Jackson,  being  will- 
ing to  give  80  cents,  it  would  seem  fair  to 
fix  the  price,  and  we  find  tbat  the  bonds  at 
that  time  were  worth  80  cents.  Our  previous 
finding,  therefore,  wUl  be  corrected  to  this 
extent,  and  the  decree  heretofore  entered  will 
also  be  corrected,  and  tbe  decree  wlU  be  for 
$8,000,  the  value  of  the  $10,000  bonds,  at  80 
cents,  with  Inteoetft  from  the  date  of  the  fil- 
ing of  the  biU.  This  opinion  and  these  find- 
ings wiU  be  fiJed  with  our  previous  oi>in!on. 
as  a  part  of  tbe  cecord,  and  our  previous 
findings  corrected  only  to  tbe  extent  herein 
Indicated.    All  concur. 

Affirmed  orally  b7  mpreme  court,  March 
28,  IfiOO. 


McPARLAND  et  aj.  v.  OWENS. 
(Supreme  Court  of  Texas.    June  10,  1901.) 

COJITRACT  TO  LBASE-iBBEACH— PLEADING— 
OENBRAIi  DBHURRBR. 

Where  a  petition  stated  the  valae  of  a 
lease,  and  that  plaintiff  bad  incurved  certain 
expeoses,  and  was  damaged  in  a  certain  sum, 
by  breach  of  tbe  contntct,  it  was  good  as 
against  a  general  demurrer,  and  la  overruHng 
the  demurrer  thereto  the  question  as  to  wheth- 
er profits  alleged  to  have  been  lost  Iv  the 
breach  were  recorerablie  need  n«t  be  decided. 

Oertified  questions  from  court  of  civU  ap- 
peals of  Fifth  supreme  Judicial  district. 

"Not  to  be  officially  reported." 

Proceeding  between  W.  O.  McFarland  and 
others  and  Tom  Owens.  Question  oertified 
from  tbe  court  of  civil  appeals.  Certificate 
dismissed. 

J.  C.  Meade  and  Taylor  &  McGrady,  for 
appellants.  Bramlette,  Bvans  &  Pritchett. 
for  appellee. 

WILLIAMS,  J.  The  statement  of  the 
case  shows  the  questions  to  be  abstract. 
The  question  upon  which  the  decision  de- 
pends is  whether  or  not  the  general  demur- 
rer was  properly  sustained.  The  petition 
contains  the  allegations  that  plaintiff  was 
damaged  by  the  breach  of  tbe  contract  in  a 
specified  sum,  that  the  value  of  the  lease 
was  $300,  that  certain  expenses  wore  In- 
curred, and  that  a  certain  sum  would  bare 
been  realized  liad  the  contract  been  carried 
out  It  Is  evident  that  the  breach  of  the 
contract  gave  rise  to  a  cause  of  action,  and 
that  damages,  according  to  some  measure, 
are  recoverable.  If  tbe  profits  claimed 
should  be  held  not  to  be  recoverable,  never- 
theless the  general  allegation  of  damage 
would  be  sufliclent  to  meet  a  general  demur- 
rer, and  to  allow  redress  according  to  the 
proper  rule.  The  case,  as  presented  by  the 
certificate,  does  not  require  the  determination 
of  the  measure  of  dnninges,  and  tbe  certifi- 
cate ia  therefore  dismissed. 
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KANSAS  MUT.  LIFE  IN8.  Oa  T.  PIKSON. 

(Supreme  Court  of  Texas.    June  10,  1901.) 
INSURANCE  -  APPLICATION  —  POLICY  —  COM- 
TRACT— WARRANTY   OP   STATEMENTS- 
DISCREPANCY— FORFEITURE. 

An  application  for  life  i&auraAce  recited 
that  the  applicant  agreed  that  bis  statements 
to  the  medical  examiner  were  true,  and  were 
oCFered  to  the  company  as  a  consideration  of 
the  contract  The  policy  stipulated  that  the 
insurance  was  granted  in  consideration  of  the 
statements  and  agreements  in  the  application, 
"which  are  made  a  pnrt  of  the  contraot."  Th« 
applicant  stated  to  the  medical  examiner  that 
he  had  five  sisters,  aged,  respectiT^y,  62,  60, 
47,  45,  and  36  years,  but  their  ages  were  in 
fact,  respectively,  49,  46,  44,  36,  and  88  years. 
H«U,  that  the  prorisions  of  the  policy  consti- 
tuted a  warranty  of  the  truth  of  the  state* 
meats  in  the  application,  and  that  the  discrep- 
ancy  forfeited  the  contract. 

Certified  gaestlons  from  court  of  civU  ap- 
peals of  Fifth  supreme  Indiclal  district. 

Action  by  B.  F.  Pinson  against  the  Kansas 
Mutual  liiJCe  Insuiaaoe  Company.  Question 
certified  from  the  court  Oif  cItU  appeals. 

Robt.  T.  Herrlck  and  Maurice  B.  Locke, 
for  aK>e]lant.  J.  A.  Oooley,  M.  H.  Qossett, 
and  Wm.  U.  AH&x,  for  appellee. 

BROWN,  J.  The  court  of  dTil  appeals 
for  the  Fifth  district  have  certified  to  this 
court  the  following  statement  and  questlom 
"This  is  a  suit  to  recover  on  the  life  Insur- 
ance policy  of  James  A.  Deatou  by  the  ap- 
pellant. Said  policy  was  issued  in  pursu- 
ance of  a  written  and  printed  application 
therefor  made  by  James  A.  Deaton  on  the 
date  oif  Decemfber  29,  1898,  and  a  report  of 
the  medical  examination  of  the  said  James 
A.  Deaton  by  the  medical  examiner.  Said 
apiriicatlon  was  signed  by  James  A.  Deaton. 
Above  bis  signature  were  sundry  questions 
and  answers  and  agreements.  Among  said 
agreements  was  one  in  words  as  follows:  1 
also  agree  that  all  the  foregoing  statements 
and  answers,  as  wril  as  those  that  I  make, 
or  shall  make,  to  the  company's  medical  ex- 
aminer, in  continuation  of  the  application, 
are  by  me  warranted  to  be  true,  and  are  of- 
fered to  the  company  as  a  considecatlon  of 
thhs  contract.'  The  first  part  of  said  report 
of  the  medical  examination  comsists  of  print- 
ed qnestlons  propounded  to  James  A.  Deaton 
by  the  defendant,  through  its  medical  ex- 
aminer, and  his  answers  thereto.  There  Is 
contained  In  said  report  of  medical  examina- 
tion a  statement  In  tabular  form  conceming 
the  family  record  of  James  A.  Deaton.  Said 
statentent  whs  to  the  effect  that  at  the  time 
of  makisg  the  same  said  Deaton  bad  three 
ttrtng  brothers,  aged,  respectively,  39  years, 
80  years,  28  years,  and  that  he  bad  then 
five  living  sisters,  aged,  respectively,  52  years^ 
GO  years,  47  years,  45  years,  and  36  years, 
and  that  be  bad  one  deceased  sister.  In 
these  said  questions  and  answers  Is  a  certif- 
icate In  words  as  follows:  *I  hereby  certify 
that  I  have  read  the  foregoing,  and  my  an- 
swers to  the  questions  and  statements  «r* 


true  and  correctly  seeooded,  and  that  I  am 
the  same  person  described  above,  and  tbat  I 
am  now  tax  good  Jieatth.  [Signed]  James  A. 
Deaton.'  The  poUcy  Btijpulated:  'In  consid- 
eration of  the  statements  and  agreements  in 
the  apvUcatlou  for  this  insurance,  which  are 
made  a  part  of  this  contract  and  in  further 
condderatloa  of  the  payment  advanced  to 
the  company  of  the  annual  premium  of,'  etc. 
'does  hereby  Insure  the  life  of  James  A. 
Deacon,'  etc.  Xhwe  was  attached  to  the 
policy  a  copy  of  the  application  and  of  that 
portion  of  the  medical  examiner's  report 
which  was  signed  by  said  Deaton.  The  ages 
of  the  sisters  at  the  time  said  application 
was  made,  as  shown  by  the  evidence,  were, 
respectively,  49  years,  46  years^  44  years,  86 
years,  and  S3  years.  Question:  Under  the 
terms  of  the  policy,  is  the  discrepancy  be- 
tween ttte  ages  «f  the  sisters  as  stated  in 
the  application  and  their  ages  as  shown  by 
the  evidence  such  as  forfeited  the  policy  of 
insurance?" 

The  statements  and  agreements  contained 
in  the  appllcatioa  are  expressJy  made  part 
of  the  policy,  and  must  be  given  the  same 
force  as  If  written  Into  the  poHcy  Itself. 
Goddard  ▼.  Insurance  Co.,  87  Tex.  71,  1  8. 
W.  906,  Od  Am.  Rep.  1;  May,  Ins.  i  158. 
The  expllcHt  terms  in  -which  the  statemcfula 
and  warranties  are  expressed  leave  no  room 
for  doubt  that  the  parties  Intended  to  make 
the  validity  of  the  policy  depend  upon  the 
truth  of  the  statements  warranted.  The  re- 
cital In  the  application  that  the  statements 
are  presented  as  a  "oonslderation  of  this  con- 
tract," and  the  declaration  la  the  polliiy  tbat 
such  statements  and  agreements  constitute 
a  part  of  the  consideration  for  the  issuance 
of  the  policy,  sapport  this  conclusion.  As- 
suming that  the  statement  aecompanytng 
the  question  certified  contains  all  of  the  terms 
of  the  policy  which  bear  upon  the  question, 
we  conclude  tbat  they  constitute  a  warranty 
that  the  ages  of  the  sisters  named  were  cor- 
rectly stated  in  the  application.  In  Goddard 
V.  Insurance  Ca,  cited  above.  Judge  Willie 
said:  "If  there  has  been  neither  fraud  on 
the  part  of  Goddard  nor  loss  to  the  company 
by  reason  of  his  noncompliance  with  the 
said  clause,  It  cannot  be  said  that  It  wm 
material  to  the  risk,  and  the  policy  Is  not 
avoided  unless  the  provisions  of  the  clause 
eoostitute  a  warranty.  If  they  did,  the  law 
exacts  a  compliance  with  their  terms,  accord- 
ing to  their  true  Intent  and  meaning,  wheth- 
er material  or  not,  or  whether  known  to  the 
assured  or  not.  If  he  had  the  opportunity, 
and  It  was  his  duty,  mider  the  circumstances, 
to  acquaint  himself  with  them."  There  Is 
nothing  In  the  facts  stated  In  connection 
with  th4  question  which  will  take  this  case 
out  of  the  general  rule  that  the  breach  of  a 
warranty  In  an  insurance  policy  works  a  for- 
feiture of  the  contract.  The  rule  that  a 
substantial  performance  of  a  warranty  Is 
sufiicient  does  not  apply  In  this  case,  and  we 
are  not  called  upon  to  say  what  would  b* 
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tlie  effect  If  tbe  variance  between  the  actual 
ages  and  the  ages  warranted  was  very  Blight 
Lest  this  opinion  might  t>e  misunderstood, 
we  will  state  that  we  do  not  intend  to  assert 
that  a  literal  compliance  with  such  a  war- 
ranty would  be  necessary,  but,  In  our  opin- 
ion, the  facts  do  not  justify  the  court  in  as- 
suming that  the  discrepancy  in  the  ages  Is 
60  irrelevant  as  to  avoid  the  effect  of  the 
warranty.  To  the  question,  we  answer  that 
the  provisions  of  the  policy  constitute  a  war- 
ranty of  the  truth  of  the  statements  made 
in  the  application,  and  that  the  discrepancy 
between  the  ages  of  the  sisters  as  stated 
and  their  actual  ages  caused  a  forfeiture  of 
the  coutract  of  insurance. 


OOWEN  T.  FIRST  NAT.  BANK  OF 

BROWNSVILLE. 

(Sopreme  Court  of  Texas.    Jane  10,  1901.) 

GIFTS— PLKADINO— VALIDITY  OP  WRITTEN  IN- 
STRUMENT—NON  EST  FACTUM— CHOSES  IN 
ACTION— "GOODS  AND  CHATTELS"— CBRTiyi- 
CATBS  OF  DEPOSIT. 

1.  Where  plaintiff's  grandfather  nndertook  to 
^ve  him  certain  certificates  of  deposit,  and  for 
that  purpose  executed  a  written  iastrument,  as- 
■signing  the  certificates  to  plaintiff,  the  question 
•of  the  sofSdency  of  the  instrument  to  pass  title 

to  the  property,  and,  if  the  iustrument  was  in- 
sufficient, of  the  existence  of  other  facts  neces- 
sary to  the  completeness  of  the  gift,  might 
arise,  even  if  the  instrument  were  genuine, 
and  hence  the  validity  of  the  gift  could  be  dia- 
j>nted  without  a  plea  of  Don  est  factum. 

2.  Oioses  in  action  are  not  "goods  or  chat- 
•teis,"  within  Rev.  St.  art.  2546,  providing  that 
:gifts  of  goods  or  chattels  shall  not  be  valid 
unless  actual  possession  be  acquired  by  the 
donee,  and  hence,  where  a  gift  of  certificates  of 
deposit  was  made  by  an  assignment  in  writing, 
such  statute  did  not  prevent  the  donee  from 
obtaining  a  valid  title  thereto. 

8.  A  gift  of  certificates  of  deposit  by  assign- 
ment in  writing,  not  under  seal,  gave  Uie  donee 
A  valid  title  thereto. 

Certified  questions  from  court  of  civil  ap- 
peals of  First  supreme  Judicial  district 

Action  by  Louis  W.  R.  Cowen  against  the 
First  National  Bank  of  Brownsville.  On 
-certified  questions. 

W.  N.  Parks,  for  am)ellaut.  James  B. 
Wells  and  Kleberg  &  Neetbe,  for  appellee. 

WILLIAMS,  J.  Certified  questions  from 
the  court  of  civil  appeals  for  the  First  dis- 
trict as  follows: 

"The  above-entitled  cause  Is  pending  be- 
fore this  court  on  a  motion  for  rehearing, 
and,  for  the  instruction  of  this  court  in  the 
disposition  of  the  motion,  the  questions  here- 
inafter set  out  are  certified  to  the  supreme 
court  for  decision.  The  action  was  brought 
by  the  appellant,  I^ouis  W.  R.  Cowen,  against 
the  First  National  Bank  of  Brownsville,  Tex- 
as, W.  A.  Neale,  and  F.  Xturrla,  to  recover 
damages  for  the  conversion  of  certain  cer- 
tificates of  deposit  of  money  in  the  defend- 
ant bank.  On  January  6,  ISiiC,  the  bank  ex- 
ecuted and  delivered  to  William  Neale  six 


certificates  of  deposit,  for  $500.00  each.  In 
Mexican  money,  numbered,  respectively,  5,- 
878,  53T9,  S,380,  5,381,  6,382,  and  5,383. 
Each  certificate,  omitting  the  number,  reads 
as  follows:  The  First  National  Bank.  No. 
— .  BrownsviUe,  Texas,  Jan.  6,  1896.  This 
is  to  certify  that  Wm.  Neale  has  deposited  hi 
this  bank  ($500.00)  five  hundred  dollars,  pay- 
able to  the  order  of  himself,  on  return  of  this 
certificate  properly  Indorsed.  [Signed]  J.  1). 
Anderson,  Cashier.  Not  subject  to  check. 
[Stamp.]  Mexican.'  'Mexican'  is  also  In- 
dorsed across  the  face  of  the  certificate. 
Acting  for  Wm.  Neale  and  by  bis  instruction, 
the  defendant  W.  A.  Neale  deposited  the  cer- 
tificates with  the  defendant  F.  Yturria,  and 
took  the  following  receipt  therefor:  'Browns- 
ville, Texas,  Dec.  2nd,  1896.  Received  from 
Wm.  A.  Neale  six  certificates  of  deposit  on 
First  Natl.  Bank  of  Brownsville,  numbered 
6,378,  6,379,  5,380,  6,381,  6,382,  5,383,  each  of 
the  value  of  five  hundred  dollars  Mex.  coin, 
making  a  total  of  three  thousand  dollars 
Mex.  coin,  deposited  for  a/c.  and  credit  of 
Wm.  Neale.  [Signed]  F.  Yturria.'  Yturria 
was  a  merchant  and  private  banker.  Wil- 
liam Neale  was  the  grandfather  of  plaintiff. 
He  undertook  to  give  these  certificates  to  the 
plaintiff,  and  for  that  purpose  executed  the 
following  Instrument  of  writing:  The  State 
of  Texas,  County  of  Cameron.  This  memo- 
randum wltnesseth  that  I,  William  Neale, 
for  and  in  consideration  of  the  sum  of  one 
dollar  to  me  in  hand  paid  by  Louis  W.  It. 
Cowen,  the  receipt  of  which  is  hereby  ac- 
knowledged, and  the  further  consideration 
of  the  love  and  esteem  I  have  towards  him, 
do  bargain,  sell,  and  deliver  to  him  (6)  six 
certificates  of  deposit  of  the  First  National 
Bank  of  the  city  of  Brownsville  and  state  of 
Texas,  each  for  the  sum  of  (500)  five  hun- 
dred Mexican  coin  dollars,  and  numbered  as 
follows:  •  •  *;  all  of  which  are  now  de- 
posited with  F.  Yturria  to  my  account  and 
credit;  and  I  furthermore  direct  that  the  said 
F.  Yturria  deliver  to  L.  W.  R.  Cowen  the 
six  above-described  certificates  of  deposit 
Witness  my  band  this  0th  day  of  March,  A. 
D.  1807.  W.  Neale.  Witness:  M.  Leahy.' 
This  Instrument  was  not  acknowledged,  and 
has  never  been  proved  up  and  recorded.  On 
the  next  day  after  the  receipt  of  the  above 
conveyance  the  plaintiff  presented  the  same 
to  the  defendant  Yturria,  but  the  latter  re- 
fused to  deliver  the  certificates  to  plaintiff 
without  return  of  his  receipt,  and  still  hud 
possession  of  them  on  April  6,  1897,  when 
William  Neale  died.  Plaintiff  also  went  to 
the  defendant  bank  on  the  next  day  after 
the  execution  of  the  conveyance,  and  exhib- 
ited tbe  same  to  its  cashier,  and  requested 
payment  of  the  certificates,  but  be  refused  to 
pay  the  money  without  return  of  the  cer- 
tificates properly  indorsed.  Defendant  bank 
had  full  notice  of  the  plaintiff's  chiim,  both 
by  Its  president  and  cashier.  O.  M.'  Raphael 
was  president  and  J.  D.  Anderson  was  cash- 
ier, of  the  banlc    Letters  of  temporary  ad- 
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ministration  were  granted  upon  Wm.  Neale'B 
estate  to  the  defendant  W.  A.  Neale  by  the 
county  court  of  Cameron  county,  with  au- 
thority to  talce  possession  of  all  the  proper- 
ty of  said  estate,  and  collect  all  moneys  due 
and  owing  said  estate,'  etc.  W.  A.  Neale 
duly  qualified  as  such  executor,  and  Yturria's 
receipt  was  inventoried  as  a  certificate  of 
deposit  for  $3,000  Mexican  coin.  Acting  un- 
der authority  as  temporary  administrator, 
\V.  A.  Keale  surrendered  Yturria's  receipt, 
and  received  from  him  the  certificates  of  de- 
posit, and  returned  them  to  the  bank,  and 
they  were  paid  to  Neale  upon  his  indorse- 
ment as  temporary  administrator.  The  pe- 
tition set  up  a  cause  of  action  for  a  conver- 
sion of  the  certificates  of  deposit,  and,  among 
other  facts  to  show  ownership  of  them  by 
the  plaintiff,  pleaded  the  written  assignment 
above  set  out.  The  genuineness  of  the  as- 
signment was  not  put  in  issue  by  a  sworn 
plea  of  non  est  factum.  (1)  In  the  absence 
of  a  sworn  plea  denying  the  genuineness  of 
the  assignment  relied  on  by  the  plaintiff  to 
show  his  ownership  of  the  certificates  of  de- 
posit, can  the  defendants  dispute  the  validi- 
ty of  the  grift  of  the  certificates  by  Wm. 
Neale  to  the  plaintiff?  (2)  Does  the  trans- 
action come  within  article  2546  of  the  Re- 
vised Statutes,  and  was  it  on  that  account 
invaUd?  (3)  Even  if  it  should  be  held  that 
the  transaction  does  not  come  within  the 
statute,  was  it  valid  as  a  gift  of  the  certifi- 
cates or  of  the  deposits,  there  never  having 
been  any  actual  delivery  of  them?" 

1.  The  defendants  had  the  right  to  dispute 
the  validity  of  the  gift  without  a  sworn  plea 
denying  the  genuineness  of  the  instrument. 
Admitting  the  genuineness  of  the  writing, 
the  questions  remained,  was  it  sufficient  of 
itself  to  pass  the  right  claimed  as  a  gift? 
and.  If  not,  did  the  other  facts  essential  to 
the  completeness  of  the  gift  transpire?  And 
no  attack  upon  the  execution  of  the  Instru- 
ment was  therefore  necessary  In  order  to 
raise  such  questions. 

2.  Article  254U,  Rev.  St,  Is  as  follows: 
"No  gift  of  any  goods  or  chattels  shall  be 
valid  unless  by  deed  or  will,  duly  acknowl- 
edged or  proven  up  and  recorded,  or  unless 
actual  possession  shall  have  come  to  and  re- 
mained with  the  donee  or  some  one  claiming 
under  him."  In  order  to  answer  the  second 
question,  it  is  only  necessary  thnt  we  now 
inquire  whether  or  not  a  chose  in  action  such 
as  that  in  controversy  is  embraced  within 
the  words  "goods  or  chattels,"  as  used  in 
this  statute.  We  are  of  the  opinion  that  It  is 
not  Personal  property  is  divided,  according 
to  earlier  writers  upon  the  common  law.  in- 
to things  in  possession  and  things  in  action, 
or,  more  exactly,  according  to  some  late 
writers,  into  things  corporeal  and  things  in- 
corporeal, the  classification,  in  all,  being  in- 
tended "to  discriminate  between  the  objects 
of  sense  and  what  are  mere  rlRhts."  Schoul- 
er,  Pers.  Prop.  §  11.  Says  thls.nnthor:  "Now, 
this  grand  division  of  property  into  things 


I  corporeal  and  things  incorporeal  is  a  per- 
fectly natural  and  obvious  one.  We  readily 
understand  that  while  some  things  are  the 
objects  of  the  sense,  and  capable  of  being 
seen  and  touched,  others  have  but  a  legal  or 
ideal  existence."  To  the  latter  class  belong 
such  rights  as  that  which  was  the  subject 
of  the  gift  now  in  question.  Such  a  right 
would  be  included  within  the  words  "goods 
or  chattels,"  if  the  statute  used  them  in  their 
broadest  meaning;  but  the  provision  itself^ 
in  our  opinion,  shows  that  the  words  were- 
employed  with  reference  to  the  other  class 
of  personal  property, — things  corporeal.  The 
things  treated  of  are  such  as  are  in  the  ac- 
tual possession  of  the  donor,  and  are  to  pass 
into  the  actual  possession  of  the  donee,  and 
must  therefore  have  a  corporeal  existence.. 
The  deposit  in  this  case  having  been  a  genp- 
eral  one,  the  thing  which  the  donor  owned^ 
and  which  he  intended  to  give,  was  the  right 
to  have  from  the  bank,  not  the  specific  mon- 
ey deposited,  but  its  equivalent  As  evi- 
dence of  that  right  he  had  the  certificates  of 
deposit  Intrusted  Into  the  keeping  of  anotbec 
person,  and  the  receipt  of  such  person  show- 
ing such  custody.  These  papers  were  tangi- 
ble, and  could  be  actually  possessed,  but 
they  were  not  the  property.  This  consisted 
of  the  right  of  which  the  papers  were  only 
evidences.  To  quote  from  Schonler  again  r 
"Bills  and  notes,  certificates  of  stock,  regis- 
tered securities,  and  the  like  species  of  per- 
sonal property,  •  •  •  are  but  evidence- 
of  incorporeal  rights,  and  not  In  strictness 
corporeal  property,— a  truth  not  perhaps  self- 
evident  yet  capable  of  demonstration."  The- 
right  to  demand  money  from  another  may  or 
may  not  be  evidenced  by  writing.  It  is  prop- 
erty of  the  same  nature  in  the  one  case  as- 
in  the  other,  and  cannot  be  said  to  be  » 
chattel  in  actual  possession.  The  owner  of 
such  a  right  desiring  to  pass  It  to  another, 
may  give  him  other  evidence  of  the  trans- 
fer, but  cannot  give  actual  possession.  If 
there  be  written  evidence  of  the  right  it  ma; 
be  in  such  form  that  a  delivery  of  it  car- 
ries with  It  evidence  of  title  in  the  donee; 
but  this,  at  last  is  only  evidence  of  the  ex- 
istence of  the  property  right  sud  Is  not  the 
property  itself.  If  there  be  no  written  evi- 
dence, the  owner  of  the  right  must,  by  his 
acts,  create  some  other  evidence  of  the  trans- 
fer of  title,  and  this  cannot  be  by  any  de- 
livery of  possession.  With  corporeal  chat- 
tels, it  is  different.  They  are  capable  of  be- 
ing held  In  actual  possession,  and,  being  vis- 
ible, such  possession  is  evidence  of  owner- 
ship; and  the  statute,  recognizing  this.  In- 
tended that  title  to  such  property  by  gift 
shall  not  be  shown  otherwise  than  by  pos- 
session in  the  donee  or  by  a  writing  such  aa 
is  specified.  It  is  true  that  gifts  of  choses 
in  action  may  be  evidenced  by  recorded  will 
or  other  instrument  in  writing;  but  the  stat- 
ute makes  no  requirement  except  with  ref- 
erence to  chattels  which  may  be  actually  de- 
livered, and  hence  it  cannot  be  held  that  it 
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pccscribes  any  particular  formality  with  tef- 
'«reuce  to  other  kinds. 

Fnrtber.  but  not  so  eenciaslT«^  ^Idence 
that  the  legJalatnre  Intended  by  this  lan- 
.fuage  to  Include  only  corporeal  property  Is 
found  la  the  requirement  that  the  Instru- 
.ment  of  tranafer  be  registered.  Arthde  2346 
was  first  adopted  in  thla  state  in  Ber.  St. 
lS7e,  §  2M)Z.  FreTiouBly  provision  bad  been 
made  foe  tbe  registration  oC  iBstruments  af- 
fec4:lng  the  title  to  jpersonal  property,  Trblcfa 
bad  beea  held  not  to  apply  to  aaaignments  of 
cboees  In  action,  but  wbleh  wo^rid  admit  to 
record  Inatruments  sncb  as  as»  mentioned  tai 
article  2546*  If  mate  with  refecenoe  to  cor- 
potseal  cliattelB.  Bornham  v.  Cbandles,  IS 
Tex.  443;  Johnson  v.  Bzown,  25  Xex.  siipp. 
ia».  Tbe  eadUieas,  In  their  report  called  at- 
t^tion  to  ceirtain  additions  -n-hlcJi  tbif  bad 
DMBde'  to  title  claaaes  of  InstraaaeDta  to  be 
.recorded,  bnt  made  no  change  la  the  regis- 
trabioiL  law  as  resulting  i!rom  their  addition 
of  article  2MSt  to  the  afeatntss.  Had  it  be«i 
Intended  by  that  artlete  to  require  registni- 
.tion  of  asslgnmentB  of  choses  in  action  ae 
gUlt%  It  is  probable  that  some  corsesponding 
pmniman  would  liare  been  inserted  la  the 
regisLtttUwa  laws,  which  undertake  to  speci- 
fy the  inatcumeiita  which  ao-e  to  be  recorded. 
Ttm  oediflers,  in  tbdr  seport  concerning  artl- 
oter  254a  and  other  provialons  of  the  title 
upoo  "Praede  and  Fraudolent  CoorxyancBs;" 
soy  that  they  base  adopted  tiie  forms  of  e»- 
preaslesi  from  the  Virginia  Code.  Article 
2540  is  not  an  exact  reprodnction  (tf  any  one 
protviaion  vC  the  Virginia  Code  aa  It  stood 
at  the  time  of  .cmr  seTMon,  but  the  lan- 
.guage  of  the  two  1b  the  same  so  far  as  It 
effeeta'  the  iralnt. under  dlscufiBion.  A  statute 
the  same  as  that  of  Virginia  preTaUs  also  In 
West  Tigginla,  but  the  queation  whether  or 
'Dot  It  govems  gifts  of  cfacees  in  action  seems 
.not  to  hare  been  settled  bi  either  state. 
Riggan  y.  itlggan,  9S.  Va.  00,  24  8.  B.  920. 
The  history  of  the  Virginia  leglda:tion  would 
stem  to  favor  the  interpretation  whdch.  we 
here  adopted.  The  Srst  statute  on  the  sub- 
ject of  gifts  in  that  atate  applied  only  to 
slaves.  Tn  a  codification  made  prior  to  the 
Olrll  War,  the  words  "goads  or  chattelaf' 
were  added  in  connection  with  "slaves,"  and, 
after  slanes  liad.  teased  to  tie  chattels,  tiiat 
word  In  anotber  renrlafam  -waa  dropped,  leav- 
ing only  the  others.  The  terms  "goods  or 
ehatteis"  evidently  meant,  when  our  codiflera, 
by  artide  2646,  taux)orted  tjiem  into  our  laws, 
what  they  meant  when  they  were  associated 
with  the  word  "slaves,"  and  br  the  applica- 
tion of  the  principle  ejnadem  generis  another 
reason  is  found  for  the  conclaslon  which  we 
have  reached.  By  the  early  common  law, 
asaignments  of  choees  in  action  were  acrt  per^ 
'mltted,  and  there  could  be  no  gift  of  tjbem, 
tor  the  ver;  reason  tliat  tlicgr  were  not  saa- 
ceptihle  ot  dettrery.  Bnt,  as  aasignmenta 
came  to  lie  recogniaed,  gifts  were  admitted, 
not  only  by  actoail  dell'very  of  tfao  written 
evidence  of  'the  wght  at  the  donor,  taut  by 


the  delivery  of  assignments  showing  the 
donation.  There  have  long  been  in  force 
ia  this  state  atatutory  provisions  regulating 
assignniimts  of  chases  in  action,  and  no  pur- 
pose la  ahown  to  alter  or  limit  them  by  the 
statute  regulating  gifts.  Richardson  t. 
Hutchins.  68  Tex.  81,  8  8.  W.  276. 

a  The  execution  and  delivery  of  the  in- 
strument iu  writing  set  out  la  the  certificate 
waa,  of  itself,  sufficient  to  paas  the  title 
to  the  certificates  of  deposit,  and  the  right 
of  which  th^  wore  the  evidences.  The  au- 
tboritiea  exhibit  some  eonfllct  upon  this 
proposition,  but  we  think  it  is  in  accordance 
with  the  weight  of  authority,  especially  the 
more  recent  onea,  and.  with  decisions  in  this 
state.  HUlelurant  v.  Bcewec,  6  Tex.  51,  52, 
66  Am.  Dec.  757,  and  cases  cited;  Faulk  v. 
Faulk,  23  Tex.  655,  661,  662,  664,  665;  Tar- 
box  V.  Grant  (N.  J.  Ch.)  39  AU.  378;  Ruiz  v 
Dow  (Cal.)  45  Pac.  867;  MattoB  v.  Abbey 
(Sup.)  24  N.  T.  Bupp.  284;  Id.,  141  N.  Y. 
179,  30  N.  B.  11;  Wyche  v.  Oreen,  11  Ga. 
159;  Irons  r.  Smallpiece,  2  Bam.  &  Aid. 
661;  Thornt  Gifts,  U  189-193,  and  cases 
cited;  8  Am.  &  ISng.  Enc  Law,  1331.  and 
cases  cited.  Some  of  the  authorities  hold 
that,  in  order  to  dispense  with  the  necessity 
of  a  delivery  of  the  thing  donated,  an  lostru- 
ment  under  seal  la  necessary;  but  it  is 
unnecessary  for  ua  to  enter  into  this  distinc- 
tion, in  view  of  the  provisions  of  our  statutes 
condoning  seals.    Rev.  St.  arts.  4862,  4863. 


OAiVKSTON,  H.  &  S.  A.  RT.  CO.  t.  WASH- 
INGTON et  ttl. 
(Sapneme  Court  of  Texas.    May  13,  1901.) 

BAlUROADa-AECIDBNT  ON  TRACKS-TJNAVOID- 
AELB  ACCIDENT  —  EVIDBNCB  —  ADMISSIBII,- 
ITY— IMPEACHMENT  —  CONFLICTTNO  STATJS- 
MENTS  OP  WPTNESB— INSTRUCTIOIfB-BUFTl- 
CIENCT. 

1.  Where  there  is  evidenca,  in  an  action  tar 
injuries  received  by  plaiatilf  being  run  over  by 
a  train,  tliat  he  was  standiag  on  the  tracic, 
and,  in  stepping  near  the  train,  slipped  nnder 
ttw  wheels,  it  is  error  to  refuse  to  instcnet  that. 
It  such  facts  are  found  to  be  true,  plaiatis 
cannot  recover,  since  such  evidence  tends  to 
show  an  unavoidable  accident. 

2.  Failure  of  defendant  to  plead  onavoidable 
accident  in  an  aetiwa  for  injuries  received  by 
being  run  over  by  its  train  does  not  defeat  its 
right  to  an  instruction  thereon,  where  there  is 
evidence  tending  to  show  that  the  injury  was 
the  resnlt  of  such  accident. 

3.  Where  plaiatlff  testifies,  in  an  action 
against  a  railroad  company,  tliat  his  foot  was 
caught  in  a  defectite  plank  on  the  track,  and 
that  he  was  negligently  run  over  by  defendant's 
train,  a  former  statement,  made  by  htm,  that 
he  was  Btaading  beside  the  train,  and  slipoed 
under  the  wheels,  la  admissible  to  impeach  nis 
testimony. 

4.  Where  the  petition  in  an  action  affainst  a 
railroad  company  alleges  that  plaintifPa  toot 
got  caught  in  a  defective  plank  on  defendant's 
track,  and  that  he  was  negligently  run  over 
by  its  train,  evidence  that  he  was  standing  by 
the  track  as  a  train  was  passing,  and  slipped 
under  the  wheels  on  approacfainE  nearer  tho 
track,  is  admissible,  on  benalf  of  the  defendant, 
as  showing  that  the  accident  did  aot  occur  aa 
alleged  in  the  petition. 
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6.  The  def 6tt9i>s  to  an  action  for  Injuries  in 
bfling  run  oTer  bp  a  train,  that  the  accident 
vas  the  result  of  uDavoidable  accident,  or  oc- 
curred in  a  manner  different  from  that  alleged 
ia  the  petition,  are  not  embraced  in  a  charge 
on  coDtribatory'  negligence. 

6.  A  general  charge,  in  an  action  against  a 
railroaa  company  tor  iojuriea  received  on  ita 
tracks,  that  plaintiff  is  bound  to  prove  each 
material  allegation  In  hia  p^ition,  is  not  suffi- 
cient Hubmisslon  of  tbe  effect  of  the  detensea 
«t  nnavoidable  accident,  or  that  tti«  accident 
occurred  in  a  different  manner  from  that  al- 
leged in  the  petition,  and  hence  it  is  error  to  re- 
fuse a  specine  charge  thereon. 

Certified  question  from  court  of  cItU  ap- 
Iieals  of  First  supreme  Judicial  district 

Action  by  George  Washington,  as  next 
fritjud  of  James  Washington,  against  the  Gal- 
veston, Harrisburg  &  San  Antonio  Railway 
Company,  for  injuries.  From  a  Judgment  la 
favor  of  plaintiff,  defendant  appealed  to  tbe 
court  of  dTll  appeals,  where  Judgment  was 
reversed  (63  S.  W.  538),  and  question  certified 
to  tbe  supreme  court  Judgment  of  court  of 
clTll  appeals  affirmed. 

G.  G.  Kelley  and  A.  L.  Jackson,  for  appel- 
lant. J.  a  Baldwin,  J.  V.  Meek,  W.  L.  HaU, 
aad  B.  M.  Brown,  for  a^ellees. 

BROWN,  J.  Tbe  court  of  oivli  appeals  f«r 
ihe  First  supreme  Judicial  district  has  certi- 
fied to  tbis  court  the  following  statement  and 
questl4Mft: 

"OHila  snit  was  Institnted  by  George  Wa8I^ 
ington,  as  next  friend  of  tbe  minor,  Jami^ 
WasbloBtoa,  to  iccorer  of  the  def  endaat  raU- 
way  ooapany  dam^es  for  injuries  to  the  pegs- 
son  «f  said  minor  alleged  to  have  been  causad 
tiy  the  negligence  of  the  defendant  Tbe  pe- 
tition alleges  tliat  tbe  defendftnt  railway 
company  had  conatnioted  and  was  operaldng 
its  railroad  on'  Oolerado  stoeet  in:  the  cl^  of 
Houaton,  wUcb  street  ran  in  an  eastwardly 
Jiud  westwardly  dlMCtloa  through  said  citjv 
intemectlng  Winter  street  at  eight  angles; 
ttiat  ait  tbe  iuterseetlon  of  tbe  said  Bti«ets 
tite  deCeadant  bad  constructed  certain  plank 
walks  for  the  use  of  pedestrians  in  passing 
along  Winter  street,  and  crossing  defendant's 
track,  and  tiiat  at  the  time  ef  tbe  Injury 
ooiu^lained  ot  the  pianka  constituting  tbis 
walk  adjacent  ta  tbe  track  had  become  old, 
w-oi-n,  aad  rotten,  and  that  on  tbe  2&th  day 
of  Marob,  189(S,  whUe  James  Waelilngtoa,  a 
neigro  boy  of  isfimature  Judgment,  then  about 
ten  years  old,  was  walking  on  tbe  plank  side- 
walk, be  stepped  upon  tbe  same  for  the  pur- 
pose of  passing  ever  the  defendant's  track 
and  Bigbt  of  way,  and  one  of  tbe  planks 
broke,  causing  his  foot  to  slip,  and  become 
fastened  in  one  of  tbe  boles;  tltat  while 
James  Washington  was  ti-ylng  ta  extricate  bis 
foot  one  of  tbe  defendant's  engines,  with 
cars  attached  lx>  it,  approached  from  tbe  west 
at  a  blgb  and  dangerous  rate  of  speed,— about 
thirty  miles  per  hour,— which  speed  was  in 
viola tloa  oC  tbe  city  ordinance  of  tbe  city  of 
Houston  piobibiting  a  apeed  in  excess  of  six 
allies  p^  bocut;  that  th«  defendant's  servants 
in  cbarge  of  tbe  engine  and  cars  approached 


Without  ringing  tbe  bell  or  giving  any  ■mam.' 
Ing  whatever  of  the  approach  of  said  engine 
and  cars,  and  failed  to  keep  a  proper  k>ok- 
oat  for  tbe  purpose  of  discovering  persons 
who  might  be  upon  the  defendanrs  trafik,  of, 
if  said  servants  did  la  fact  see  the  said  James 
Wftsbiugton  In  his  perilous  position,  then, 
nevertheless,  tJiey  made-  no  effort  whatsoever 
to  stop  the  engine  and  cars,  but  negligently 
van  upon  and  over  James  Washington,  mash- 
lug  and  cutting  off  boUi  his  feet  below  tha 
knees,  and  thereby  causing  blm  serious  and 
permanent  Injury  and  pbyatoal  and  mentid 
anguish,  to  hia  damage  in  thb  aggregate  snm 
of  ^.000,  for  which  Judgment  was  prayed  in 
Us  behalf.  The  defendant  answered  by  gen- 
eral denial,  and  specially  pleaded  as  follows: 
'And  for  further  plea  aad  aikswer  in  this  hB- 
lialf.  If  need  be,  tbe  defendaait  avers  that  if 
it  is  true,  OS  alleged  by  plaintiff,  tbat  said 
James  Washington  was  injured  while  en^ 
dcavorlng  to  pass  or  cross  over  defendant's 
track,  which  Is  nrot  admitted,  but  specially 
denied,  nevertheless  he  is  aot  eatltled  to  rb- 
oover  herein,  nor  Is  George  Wa^ins^n,  his 
father,  as  next  friend,  emtttled  to  recover  atty>- 
thlng  herein,  for  the  reason  that  the  injaries, 
if  aajy,  received  by  the  said  James  Washlng- 
ton,  were  proximately  caused  or  contributed 
to  by  bis  own  negligent  conduct  in  failing  to 
use  his  senses  and  judgment  to  discover  the 
approaching  train,  and  avoid  it  or  In  stepping 
upon  defendant'a  track,  or  getting  In  a  dan- 
gerous posniOB,  and  placing  himself  near  the 
oars,  or  in  front  of  the  approaching  train  of 
tbe  defendant  well  knowing  of  Its  approach, 
and  at  sneb  times  and  under  such  cIrcumstaB- 
oes  as  to  bring  about  and  contribute  to  tbe 
injuries,  if  any,  received  by  biosi,  and  witb- 
out  which  negUgenoc  on  bis  part  tbe  said  In- 
Jnnlea  would  not  bave  occnncdi.  For  further 
plea  and  answer  In  this  behalf,  if  need  be,  the 
defendant  avers,  if  tbe  said  James  Wash- 
ington received  any  injuries  as  alleged  by 
pOaintlff,  nererttaeleBS  be  is  not  entitled  te  i«- 
CDv«r  tfaeref  or,  because  he  proximately  cansed 
and  contributed  to  the  injuries  received  by 
him  through  his  owa  misconduct  aad  negli- 
gence, in  tbis:  That,  while  the  cars  of  de- 
fendant were  passing  over  its  track,  tbe  said 
James  Wasblngton  trespassed  upon  its  txax^ 
and  Boadbed,  and  that  he  then  and  there  bs- 
came,  or  attempted  to  become,  a  trespasser 
upon  the  moving  cars  of  defendant;  and 
while  the  said  cars  were  in  motion  the  said 
Jtimes  Washington,  in  a  reckless  and  negli- 
gent uuinner,  took  hold  of  some  portion  of  one 
of  defendani'a  oarsi  and  got  upon  said  car, 
or  endeavored  to  get  upon  said-  car,  and 
ilde  thereon;  aad  that  by  reason  of  sold  reck- 
less and  heedless  conduct  and  by  reason  of 
tbe  motion  of  said  oars  at  the  time,  the  said 
James  Washington  was  thrown  or  fell  under 
the  edge  of  tbe  car,  so  that  his  feet  or  legs 
were  mashed  and  injured;  and  defendaat 
avers  that  such  conduct  on  the  part  of  tbe 
said  James  Washington  was  net  only  gross- 
ly aegligeat  and  reckless,  bat  tba/t  In  gattbig 
upon,  or  attempting  to  get  upon,  tbe  cars  of 
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defendant,  the  said  James  Washington  rlo- 
lated  the  laws  of  this  state,  and  was  gutlty 
of  a  misdemeanor,  and  that  his  conduct  in 
this  particular  was  a  'wiUfol  wrong;  that, 
without  such  reckless  negligence,  the  willful 
and  unlawful  conduct  on  the  part  of  the  said 
James  Washington,  the  alleged  injury  would 
not  have  occurred.'  On  the  trial  of  the  case 
In  the  court  below  James  Washington  testi- 
fied, in  substance,  that  he  was  injured  In  the 
manner  and  under  the  circumstances  alleged  In 
the  petition,  and  his  statement  as  to  how  the 
accident  occurred  was  corroborated  by  several 
other  witnesses.  Therewas  evidence  in  the  case 
to  the  effect  that  the  boy  was  Injured  while 
attempting  to  get  upon  defendant's  moving 
train.  It  was  also  shown  that  said  James 
Washington  made  and  signed  a  written  state- 
ment of  the  circomstances  under  which  he 
was  injured,  and  had  also  testified  by  deposi- 
tion previously  taken  in  the  case  that  the  ac- 
cident occurred  in  the  manner  set  out  In  the 
written  statement,  which  is  as  follows:  'On 
the  day  I  was  injured,  I  was  coming  home 
from  church,  and  walking  up  the  railroad 
track,  when  I  heard  a  train  coming  from 
Chaney  Junction  toward  the  Fifth  Ward  De- 
iwt  I  stepped  off  the  track,  and  stood  beside 
the  passing  train.  Just  as  the  last  box  car 
waa  passing  me,  I  stepped  close  to  the  train, 
and,  as  I  did  so,  my  foot  struck  against  some- 
thing In  the  street,  and  I  fell,  and  my  feet 
went  under  the  box  car,  and  it  cut  hoth  my 
feet  off.'  The  entire  charge  of  the  court  Is 
as  follows:  'Gentlemen  of  the  Jury,  in  this 
case,  George  Washington,  as  next  friend  for 
his  minor  son,  James  Washington,  sues  to  re- 
cover of  the  defendant  |26,000  damages  for 
certain  alleged  personal  injuries  to  the  said 
James  inflicted  on  him  by  the  negligence  of 
the  defendant  and  its  servants  on  or  about 
the  26th  day  of  March,  1886,  while  said 
James  was  attempting  to  cross  defendant's 
track  at  Colorado  street  in  the  city  of  Houston. 
It  is  alleged  by  plaintiff  that  while  the  said 
James  was  traveling  along  Colorado  street,  in 
the  city  of  Houston,  and  attempting  to  cross 
over  defendant's  track  at  a  point  where  Oolo- 
rado  street  Intersects  Whiter  street  by  reason 
of  a  defective  crosislng,  and  by  reason  of  cer- 
tain planks  being  old,  worn,  and  rotten,  and 
having  holes  therein,  the  said  James'  foot  was 
caught  in  a  hole  between  one  of  the  planks 
and  the  rail  of  the  defendant's  track;  that 
while  in  this  position  he  fell,  and  before  he 
was  able  to  extract  his  foot  from  said  fasten- 
ing the  defendant's  servants  In  charge  of  de- 
fendant's locomotive  and  train  of  cars  negli- 
gently ran  the  same  npon  the  said  James, 
thereby  mashing  his  feet  and  legs  so  as  to 
render  It  necessary  to  have  the  same  ampu- 
tated. It  is  alleged  that  the  cause  of  said 
injury  was  the  negligence  of  the  defendant 
in  the  manner  in  which  said  plank  walk  and 
crossing  were  constructed  and  maintained, 
and  in.  the  defendant's  servants  running  its 
locomotive  at  a  higher  rate  of  speed  than  six 
miles  pa  hour,  and  a  failure  on  their  part  to 


keep  proper  lookoat  to  dlacovR  persona  on 
the  track  or  attempting  to  cross  the  same;  for 
which  plaintiff  prays  Judgment  for  the 
amount  above  stated.  The  defendant  denies 
generally  all  the  allegatlMis  of  plaintiff,  and 
further  pleads  that  if  the  said  James  was 
injured,  his  Injuries  were  caused  by  his  own 
contributory  negligence  In  being  upon  the  de- 
fendant's track  at  the  time  at  which  he  was 
there,  and  that  he  was  attempting  to  Jump 
upon  defendant's  cars  while  they  were  mov- 
ing, and  that  by  reason  of  the  acts  and  doings 
of  said  James  his  injuries  were  caused  by  his 
own  contributory  negligence,  and  therefore 
defendant  is  not  liable  for  the  injuries  inflict- 
ed on  him.  And  defendant  further  pleads  the 
statute  of  limitations.  The  rules  of  law  by 
which  you  are  to  be  governed  In  considering 
the  facts  of  the  case  are  given  you  as  follows: 
(1)  The  statute  of  limitations  is  not  appli- 
cable to  this  case,  under  the  facts  shown  by 
the  evidence.  (2)  Negligence  is  the  want  of 
such  care  and  caution  as  an  ordinary  prudent 
man  would  exercise  under  the  same  drcum- 
Btances.  Contributory  negligence  is  neRli- 
gence  which  contributes  to  the  result  and 
without  which  the  Injury  would  not  have  oc- 
CTU*red.  (3)  You  are  the  exclusive  Judges  ot 
the  facts  proven,  the  credibility  of  the  wit- 
nesses, and  the  weight  to  be  given  to  their 
testimony.  (4)  The  burden  of  proof  is  upon 
the  plaintiff  to  prove  by  the  preponderance  of 
the  evidence  each  material  allegation  in  his 
l^etitlon  upon  which  he  relies  for  recovery;  and 
If  the  jury  believe,  from  the  evidence,  that 
the  plaintiff  has  failed  to  prove  by  a  pre- 
ponderance any  one  or  more  of  the  allega- 
tions of  his  petition  upon  all  such  Issues,  they 
will  find  for  the  defendant  (5)  It  was  the 
duty  of  the  servants  of  the  defendant  while 
operating  its  train  In  or  through  the  city  of 
Houston,  to  use  ordinary  care  and  caution  to 
discover  persons  upon  its  track;  and  a  fail- 
ure to  use  such  care  and  caution  would  be 
negligence  on  the  part  of  the  defendant  (6) 
If  you  believe  from  the  evidence  that  on  or 
about  the  2ath  day  of  March,  1896,  the  said 
James  Washington,  without  any  negligence 
on  his  part  went  upon  the  defendant's  track 
within  the  dty  of  Hotiston,  and  that  while 
upon  said  track  he  was  injured  by  one  of  de- 
fendant's trains,  substantially  as  alleged;  and 
If  you  further  believe  from  the  evidence  that 
at  the  time  the  said  James  was  Injured  the 
defendant's  servants  were  moving  defendant's 
locomotives  and  cars  which  injured  the  said 
James,  within  the  city  of  Houston,  at  a 
greater  rate  of  speed  than  six  miles  per  hour, 
and  that  the  same  James  was  injured  as  al- 
leged, and  that  his  injuries  were  caused  by 
reason  of  the  train  running  at  a  greater  rate 
of  speed  than  six  miles  per  hour,— then,  and 
In  that  event  you  should  find  for  the  plaintiff, 
and  assess  his  damages  as  hereinbefore  di- 
rected. (7)  If  you  believe  from  the  evidence 
that  on  or  about  the  25th  day  of  March,  1896, 
the  said  James  was  traveling  along  Colorado 
street  in  Houston,  and  that  while  he  was  at- 
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tempting  to  cross  the  defendant's  trade  his 
foot  became  fastened,  and  he  fell  across  the 
track  as  alleged,  and  while  in  this  position  de- 
fendant's train  approached  said  crossing,  and 
defendant's  servants  in  charge  of  said  train 
failed  to  keep  a  proper  lookout  for  persons  on 
defendant's  track  or  attempting  to  cross  at 
the  said  crossing,  and  that  they  failed  to  dis- 
cover the  said  James  on  said  track  and  in  his 
dangerous  position;  and  if  you  further  be- 
lieve from  the  evidence  that  defendant's  serv- 
ants vfho  were  in  charge  of  said  train  and 
running  said  train  on  said  track  by  the  use 
cf  ordinary  care  and  prudence  could  have 
discovered  James  on  the  track,  and  prevented 
said  injuries,  then,  if  they  failed  to  use  such 
care  and  prudence,  and  by  reason  thereof  the 
said  James,  without  any  negligence  on  his 
part,  was  Injured  as  alleged,— then,  and  in 
that  event,  you  will  find  for  the  plalntilT.  (8) 
If  you  believe  from  the  evidence  that  on  or 
about  March  25,  1896,  the  said  James,  while 
attempting  to  cross  said  street  In  Houston, 
and  while  attempting  to  cross  defendant's 
track  on  a  plank  walk,  was,  without  any 
negligence  on  his  part,  injured  as  alleged, 
and  that  the  plank  which  forms  said  walk 
had  become  worn  and  rotten,  or  that  there 
were  holes  In  said  plank,  and  that  while  said 
James  was  attempting  to  cross  over  the  track 
a  piece  of  one  of  said  planks  broke  or  gave 
way,  thereby  causing  his  foot  to  slip  in  be- 
tween one  of  these  planks  and  the  rail  of  the 
track,  and  that  his  foot  became  fastened  so 
that  he  was  unable  to  extract  it,  and  that 
while  trying  to  extract  his  foot  from  said 
fastening  he  fell,  and  was  Injured  by  the 
train  as  alleged;  and  if  you  further  believe 
that  defendant  or  its  servants  were  guilty  of 
negligence,  as  that  term  is  explained  to  yon 
heretofore,  by  permitting  holes  therein;  and 
If  you  further  believe  such  negligence  on  the 
part  of  the  defendant  and  Its  servants  was 
the  direct  and  immediate  cause  of  the  said 
James  getting  his  foot  fastened  and  being  in- 
jured as  alleged  in  his  petition,— In  that  event 
find  for  the  plaintiff.  (9)  If  you  believe  from 
the  evidence  that  the  Injuries  to  the  said 
James  were  approximately  caused  or  con- 
tributed to  by  his  own  negligent  conduct,  if 
any,  in  failing  to  use  his  senses  and  Judg- 
ment to  discover  the  approaching  train  and 
avoid  it.  If  he  could  have  done  so,  or  in  step- 
ping upon  defendant's  track,  or  In  getting  in 
a  dangerous  position,  and  placing  himself  near 
the  cars,  or  In  front  of  the  approaching  train, 
well  knowing  its  approach,  and  at  such  time 
and  under  sncb  circumstances  as  to  bring 
about  and  contribute  to  the  injuries,  without 
which  negligence  on  his  part  the  said  injuries 
would  not  have  occm-rcd,  then  find  for  the 
defendant  And  If  you  believe  from  the  evi- 
dence that  said  James  approximately  caused 
and  contributed  to  his  Injuries  through  his 
own  misconduct  and  negligence,  and  that 
while  the  cars  were  passing  over  defendant's 
track  he  trespassed  upon  defendant's  track 


and  roadbed,  and  that  he  recklessly  and  neg- 
ligently took  hold  of  some  portion  of  said  carl 
so  that  he  was  thereby  injured,  then  find  for 
the  defendant.  (10)  Should  you  find  for  the 
plaintiff  under  the  foregoing  Instructions,  you 
should  return  a  verdict  for  him  for  such  a 
sum  of  money  as  will,  in  your  Judgment,  rea- 
sonably compensate  him  for  all  such  damages 
as  are  the  immediate  result  of  the  injuries 
received  by  him.  And  In  arriving  at  your 
I  damages,  if  any,  you  will  take'  into  considera- 
'■  tlon  the  physical  and  mental  suffering.  If 
I  any,  you  And  the  injuries  caused,  and  the 
I  decrease  In  James'  earning  capacity,  if  any; 
but  you  will  take  into  consideration  only  such 
'  decreased  earning  capacity  after  he  arrives 
at  the  age  of  majority.  If  you  should  find 
for  the  defendant,  you  vrlll  say  so  by  your 
verdict'  The  defendant  requested,  and  the 
trial  court  refused  to  submit  to  the  Jury,  the 
following  Instruction:  'You  are  Instructed 
that  If  you  find  from  the  evidence  that  the 
plaintiff  was  near  the  track  of  the  defend- 
ant company  waiting  for  its  train  to  pass, 
and  that  while  said  train  was  passing  by, 
plaintiff  stumbled  or  fell,  so  that  his  feet 
were  run  over  and  mashed  by  one  or  more 
cars  of  said  train,  then  you  will  return  yonr 
verdict  in  favor  of  the  defendant.' 

"A  verdict  and  Judgment  were  rendered  In 
the  court  below  in  favor  of  the  plaintiff,  and 
we  find  that  the  evidence  Is  sufilcient  to  sus- 
tain the  verdict,  and  the  Judgment  should  be 
af&rmed,  unless  the  refusal  of  the  court  to 
give  the  requested  instruction  requires  its 
reversal.  We  respectfully  certify  for  your 
decision  this  question:  Was  the  refusal  of 
the  court  below  to  give  said  requested  in- 
struction such  error  as  requires  a  reversal 
of  its  Judgment?" 

The  district  court  erred  in  reusing  the 
special  charge  submitted  as  the  basis  of  this 
question,  for  which  error  its  Judgment  should 
be  reversed,  and  the  cause  remanded.  From 
the  opinion  of  the  court  of  civil  appeals  ren- 
dered in  this  case  (1  Tex.  Ct  Kep.  43T),  we 
make  the  followhtg  extract  which  correctly 
expresses  the  law  upon  one  phase  of  the 
case:  "We  think  the  requested  Instruction 
should  have  been  given,  and  the  trial  court 
erred  In  refusing  same.  The  issue  of  un- 
avoidable accident  was  clearly  raised  by  this 
evidence,  and  such  issue  was  not  submitted 
to  the  Jury  by  the  court  la  his  main  charge. 
The  defendant  was  not  required  to  specially 
plead  that  the  injury  was  the  result  of  an 
unavoidable  accident  to  entitle  It  to  have 
such  issue  submitted  to  the  Jury.  The  evi- 
dence was  not  only  admissible  for  the  pur^ 
pose  of  contradicting  the  witness  James 
Washington,  but  as  a  substantial  defense 
under  the  general  issues;  and,  if  believed 
by  the  Jury,  it  would  have  been  a  complete 
defense  to  the  suit.  Altgeld  y.  Emilienbiu'g, 
64  Tex.  160;  Willis  v.  Hudson.  63  Tex.  681; 
Winn  V.  yilmer,  81  Tex.  340,  16  S.  W.  1058." 
The  statement  by  James  Washington  was 
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admissible  to  i>roTe  that  the  iiijurr  did  not 
«ccur  In  the  manner  alleged  in  the  plain- 
tiff's petition,  and.  If  believed  to  be  true, 
would  have  famished  a  defense  to  the  plain- 
tiff's action,  although  It  might  not  have  been 
an  nnayoldable  accident  The  special  charge 
which  was  requested  and  refused  would 
IiaTe  presented  both  phases  of  the  defense. 
These  defenses  were  In  no  way  connected 
with  that  of  contributory  negligence,  pleaded 
by  the  defendant,  and  were  not  embraced  In 
the  charge  of  the  court  apon  that  subject 

It  in  claimed  by  counsel  for  appellee  that 
the  defense  presented  by  this  special  charge 
was  corei-ed  by  the  general  charge  of  the 
court  in  which  the  Jiiry  were  instructed: 
''The  burden  of  proof  Is  npon  the  plaintiff  to 
prove  by  a  preponderance  of  the  evidence 
each  uintorlal  allegation  in  his  petition  upon 
which  he  relies  for  recovery;  and  if  the  jury 
believe,  from  the  evidence,  that  the  plaintiff 
has  failed  to  prove  by  a  preponderance  any 
one  or  more  of  the  allegations  of  his  petition, 
upon  all  such  ISBues  they  will  find  for  the 
defendant"  In  its  general  charge  the  court 
stated  to  the  jury  that  the  issues  presented 
on  the  part  of  the  plaintiff  were  that  his  in- 
jury was  occiBioncd  by  the  negligence  of  the 
defendant,  specifying  particularly  the  acts 
of  negligence  which  produced  the  Injury, 
and  that  the  defendant  pleaded  a  general 
denial  and  contributory  negligence  on  the 
part  of  the  Injured  boy.  We  must  look  at 
the  court's  charge  as  practical  experience 
teaches  that  a  jury,  untrained  In  the  law, 
would  view  ft;  and,  so  regarding  it  we  are 
of  opinion  that  a  jury  might  not  have  under- 
stood that  the  geueml  denial  made  the  issue 
of  unavoidable  accident,  or  that  the  injury 
had  occurred  in  a  manner  not  alleged  and 
claimed  by  the  plaintiff,  neither  of  which 
Issues  was  expressed  In  the  charge  of  the 
court  While  it  is  true  that  the  general 
terms  in  wh'ch  the  court's  charge  Is  express)- 
ed  would,  as  matter  of  law,  include  the  de- 
fenses presented  by  the  special  charge,  It  is 
apparent  that  the  Judge  who  tried  the  ease 
believed  that  the  charges  on  contributory 
negligence  embraced  the  special  charge, 
which  poftltloa  is  strenuously  contended  iar 
by  counsel  for  appellee;  and  it  Is  not  to  be 
fiupposed  that  the  jury  considered  an  issue 
not  developed  by  the  charge  of  the  court 
Under  such  circumstances  the  defendant  had 
the  right  to  call  upon  the  court  to  submit 
epeciflcnlly  the  group  of  facts  and  circum- 
stances which  raised  the  Issues  expressed  in 
the  special  charge.  Without  this  protection, 
the  Jury,  In  rendering  a  general  verdict  un- 
der a  charge  so  general  as  that  given,  may 
have  disregarded  a  defense  which  they  might 
have  given  effect  to  if  it  had  been  brought  to 
their  attention.  The  facts  of  this  case  and 
the  character  of  the  charge  are  such  aa  to 
render  the  refusal  of  the  requested  charge 
a  serious  deprivation  of  a  valuable  right 
from  which  we  cannot  say  tujnry  did  not  re- 
sult 


GALVESTON,  H.  &  S.  A.  RY.  CO.  r. 

WASHINGTON.' 

(Court  of  Civil  Appeals  of  Texas.    Jan.  17, 

lOOl.)' 

RAILROADS-ACCIDENT  ON  TKACK-WWA'TOIIV 
ABLE  ACCroBNT  —  LIMITATIONS  —  SUIT  BT 
NEXT  FRU:N>D  —  PLBADINOe  —  BVIDBNCB  — 
PRINTED  CHARTER  —  ADMISSIBILITY  —  IN- 
STRUCTIONS—APPEAL. 

1.  The  bringing  of  an  action  by  the  next 
friend  of  a  minor,  as  authorized  by  Rev.  St 
art  349Sa,  and  the  dismissal  thereof,  does  not 
cause  limitationa  against  a  subsequent  action 
to  commence  to  run,  siace  It  does  not  remove 
the  disability  of  the  minor,  as  he  has  no  con- 
trol over  tlie  suit 

2.  The  biinging  of  an  action  by  a  father,  as 
next  friend,  for  an  injury  to  bis  son,  dues  not 
create  the  relation  of  guardian  and  ward,  so 
aa  to  start  the  ruaning  of  limitations  against 
the  minor. 

5.  TlionEh  a  statement  by  an  attorney  that 
a  material  witness  for  the  adverse  party  is  ia 
the  employ  of  the  latter  is  improper,  in  the  ab- 
sence of  testimony  showing  such  employment  it 
does  not  constitute  rerversible  error  per  se  when 
made  in  the  opening  statement,  unless  shown 
to  have  been  prejudicial. 

4.  Where  a  plea  of  limitations  sets  up  the 
one  and  two  year  statutes,  plaintiff's  eomjter 
plea  of  minority,  which  states  facts  meeting 
both  statutes,  is  sufficient,  though  it  does  not 
specifically  mention  the  one-year  statute. 

6.  Under  Sp.  Acts  23d  Leg.  c.  5  (chartering 
the  city  of  Houston)  §§  36,  5S,  making  it  the 
duty  of  the  city  to  publish  such  charter  in  book 
form,  and  providing  that  all  printed  ordinances 
shall  be  admitted  in" evidence,  a  book  contain- 
ing such  charter,  which  states  on  its  title  page 
that  it  is  published  by  the  city,  is  admissible 
without  further  proof. 

6.  Where  plaintiff  contends  that  he  was  In- 
jured by  his  foot  being  canght  by  a  defective 
plonk  while  crossing  defendant's  railroad 
tracks,  and  that  he  was  negligently  run  over, 
and  a  statement  signed  by  him  that  he  was 
standing  by  the  track  as  the  train  passed,  and 
slipped  nnder  the  wheels,  was  IntFodnced,  it  is 
error  to  refuse  to  instruct  that  plaintiff  cannot 
recover  if  he  slipped  and  fell  under  the  train. 

7.  Failure  of  defendant  to  plead  unavoidable 
accident  in  an  action  for  injuries  received  by 
being  ran  over  by  defendant's  railroad  train 
does  not  defeat  its  light  to  an  instruction  there- 
on, where  there  is  evidence  tending  to  show 
that  the  injury  was  the  result  of  such  accident. 

8.  A  defendant  defeated  on  tihe  trial  of  a 
cause  cannot  object  to  an  order  of  the  trial 
court  directing  the  plaintiff  to  pay  a  portion  of 
the  recovery  to  a  third  person,  since  the  defend- 
ant has  no  interest  in  the  recovery. 

Error  from  district  court,  Wharton  county; 
Wells  Thompson,  Judge. 

Action  by  George  Washington,  as  next 
friend  of  James  Washington,  against  the  Gal- 
veston, Harrisburg  &  San  Antonio  Railway 
Company.  Prom  a  judgment  in  favor  of 
plaintiff,  defendant  brings  error.    Reversed. 

G.  O.  Kelley  and  A.  L.  .ladkron,  for  plaintiff 
In  error.  .Taoob  0.  Baldwin.  J.  V.  Meek.  W.  L. 
Hall,  and  R.  AI.  Brown,  for  defendant  In  error. 

PLEASANTS,  J.  This  suit  was  Instituted 
by  the  defendant  in  error,  George  Washing- 
ton, as  the  next  friend  of  the  minor,  James 
Washington,  to  recover  of  plalntUt  ia  error 

■  Afflrmefl  on  appexl,  se«  63  S.  W.  tSL 
'  Rehearing  denied. 
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-damages  for  Injuries  to  the  person  of  said 
minor,  alleged  to  bare  been  caused  by  the 
negligence  of  plalntitr  In  orror.  The  original 
petition  was  filed  on  the  3d  day  of  January, 

1889.  In  the  first  amended  original  patltion, 
filed  on  the  12tb  day  of  April,  1899,  and  up- 
on -which  the  case  was  tried,  plaintiff  alleges 
that  the  defendant  railway  company  had 
constructed  and  was  operating  its  railroad 
on  Colorado  street,  in  the  city  of  Houston, 
which  street  ran  in  an  eastwardly  and  west- 
wardly  direction  through  said  city,  inter- 
secting Winter  street  at  right  angles;  that 
at  the  Intersection  of  said  streets  the  defend- 
ant had  constructed  certain  plank  walks  foe 
the  use  of  pedestrians  In  passing  along  Win- 
ter street  and  crossing  defendant's  track, 
and  that  at  the  time  of  the  injury  complain- 
ed of  the  planks  constituting  this  walk  ad- 
jacent to  the  track  had  become  old,  worn, 
«nd  tottai,  and  that  on  the  25th  day  of  March, 

1890,  while  James  Washington,  a  negro  boy 
of  immature  Judgment,  then  about  10  years 
old,  was  walking  on  the  plank  sidewalk,  he 
stepped  npon  the  same  for  the  purpose  of 
passing  over  the  defendant's  track  and  right 
of  way,  and  one  of  the  planks  broke,  causing 
his  foot  to  Blip  and  become  fastened  in  one 
of  the  holes;  that,  while  James  Washington 
was  trying  to  extricate  his  foot,  one  of  the 
-defendant's  engines,  with  cars  attached  to  it, 
approached  from  the  west  at  a  high  and  dan- 
gerous rate  of  speed,— abont  30  miles  per 
hour,— which  speed  was  in  violation  of  the 
-city  ordinance  of  the  city  of  Houston  pro- 
hibiting a  speed  In  excess  of  6  miles  per 
hoar;  th&t  the  defendant's  servants  in  charge 
of  the  engine  and  cars  approached  without 
ringing  the  bell  or  giving  any  warning  wfaat- 
-ever  of  the  approach  of  che  said  engine  and 
cars,  and  failed  to  keei)  a  proper  lookout  for 
the  purpose  of  discovering  persons  who  might 
be  npon  the  d^endanfs  track;  or,  if  said 
servants  did  In  fact  see  the  said  James  Wash- 
ington in  his  perilous  position,  then,  never- 
theless, they  made  no  effort  whatsoever  to 
-stop  the  en^ne  and  caes,  but  ne^lgentty  ran 
upon  and  over  James  Washington,  mashing 
and  cutting  off  both  his  feet  below  the  knees, 
and  thereby  causing'  him  serious  and  per- 
manent injury  and  physical  and  mental  an- 
guish, to  his  damage  in  the  aggregate  sum  of 
-f  25,000,  for  which  Judgment  was  prayed  in  his 
behalf.  The  defendants  first  amended  orig- 
inal answer,  filed  May  3,  1900,  contained: 
(1)  A  general  demurrer.  (2)  A  general  de- 
nial. (3)  A  special  plea  setting  up  the  stat- 
ute of  limitation  of  one  year  and  the  stat- 
ute of  limitation  of  two  years  In  bar  of 
plalotlfTs  action,  the  same  having  accrued,  if 
at  all,  on  the  25th  day  of  March,  1896,  and 
tills  action  having  been  instituted  by  the 
filing  of  plaintiff's  petition  on  the  3d  day  of 
January,  1899.  (4)  Contributoiry  negligence 
on  the  part  of  James  Washington,  consisting 
In  his  failure  to  use  his  senses  and  his  Judg- 
ment to  discover  the  approaching  train  and 
avoid  tt,  or  in  stepping  upon  defendant's 


track,  or  getting  into  a  dangerous  position 
and  placing  himself  near  the  cars  or  in  front 
of  the  approaching  train  of  the  defendant, 
knowing  of  its  approach,  and  at  such  time 
and  under  such  circumstances  as  to  bring 
about  and  contribute  to  his  Injury.  (5)  Con- 
tributory negligence  on  the  part  of  Jamea 
Washington,  hi  this:  That  while  the  cars  of 
defendant  were  passing  over  its  track  the 
said  James  Washington  trespassed  upon  its 
track  and  roadbed;  that  he  then  and  there 
became,  or  attempted  to  become,  a  trespasser 
upon  the  moving  cars  of  defendant,  and, 
while  the  said  cars  were  in  motion,  he,  in 
a  xecldesa  and  negligent  manner,  took  hold 
of  some  portion  of  one  of  def^idant's  cars, 
and  got  npon  the  car,  or  endeavored  to  get 
upon  it,  and  ride;  and  that,  by  reason  «f  his 
reckless  and  heedless  conduct,  and  by  reason 
of  the  motion  of  oie  cars  at  the  time,  James 
Washington  was  thrown  or  fell  under  the 
edge  of  the  car,  so  that  his  foot  or  legs  were 
mashed  or  Injured;  and  that  such  conduct 
on  the  part  of  James  Washington  was  not 
only  grossly  negligent  and  reckless,  but  was 
in  violation  of  the  laws  of  the  state  of  Texas, 
—all  ot  which  reckless  and  unlawful  conduct 
on  his  part  directly  contributed  to  and  caused 
bis  Injury.  To  this  ansmor  plalnMfiD  filed  his 
first  supplemental  petition,  which  contains 
the  following:  "And,  8peaiBU(r  anRwesing 
the  plea  of  the  statute  of  limitation  of  two 
years  pleaded  by  the  defendant,  says  that 
the  same  sets  up  no  defense  to  this  plaintiff's 
suit,  for  the  reason  that  on  the  date  of  the 
Injuries  to  plaintiff  he  was  a  minor  10  years 
of  age;  that  he  is  now  only  a  minor  of  15 
years  of  age;  wherefore  he  says  that  said 
plea  sets  up  no'  defense  to  the  cause  of  ac- 
tion pleaded  for  James  Washington,  where- 
flore  he  prays  Judgment."  The  defendant's 
first  supplemental  answer,  filed  May  3,  1900, 
In  response  to  plalntlfTs  first  supplemental 
petition,  alteged  that  on  the  4th  day  of  April, 
1896,  the  said  James  Washington,  by  his  fa> 
ther  and  next  friend,  George  WaiAlngton, 
instituted  a  suit  on  the  identical  oauae  of  ac- 
tion and  alleged  Injury  forming  the  bMla 
of  the  suit  at  bar;  that  said  suit  was  filed 
by  Messrs.  Wilson  &  Wood,  as  attorneys 
of  record  for  plaintiff  and  hJs  next  friend, 
in  the  district  court  of  Harris  OMnty,  Tex.; 
that  this  defendant  appeared  In  snld  oause, 
and  filed  its  answer  therein,  and  that  on  the 
6tii  day  of  October,  1896,  plaintiff  falling  to 
further  insist  upon  or  prosecute  its  suit  in 
said  Harris  county  district  eonrt,  tile  same 
was  dismissed  for  want  of  pTosecutlon,  and 
was  stricken  from  the  docket;  that,  if  any 
disability  of  minority  ever  existed,  as  al- 
leged by  plaintiff,  relieving  J«mes  Washing- 
ton from  the  bar  of  the  8ta;tute  of  limitation, 
nevertheless  such  dlsabUlty  was  removed 
and  waived  by  the  institution  and  prosecu- 
tion and  subsequent  abandonment  and  dismis- 
sal of  the  said  suit  in  the  district  court  of 
Harris  county,  Tex.;  that  the  snlt  in  the 
Hairrls  county  district  court,  after  bting;  dls- 
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missed,  was  never  reinstated,  and  that  from 
and  after  tbe  date  of  its  dismissal,  and  by 
Tirtne  of  the  proceedings  had  in  said  cause, 
the  statute  of  limitation  began  to  run,  and 
has  continued  to  run,  against  the  said  James 
Washington's  right  of  action,  if  any  he  has 
or  ever  bad.  and  against  liis  right,  if  any  he 
ever  had,  to  sue  by  tbe  said  George  Wash- 
ington as  next  friend,  and  against  the  right 
of  the  said  George  Wasliington  to  prosecute 
the  same;  and  defendant,  in  this  connection, 
renewed  its  plea  of  the  statute  of  limitation 
of  one  year  and  of  two  years  in  bar  of  this 
action.  To  this  supplemental  answer  plain- 
tiff filed  a  general  demurrer,  which  was  sus- 
tained by  the  court,  to  which  ruling  the  de- 
fendant excepted.  Upon  a  trial  of  the  cause 
before  a  Jury  on  the  7th  day  of  May,  1900, 
a  verdict  and  judgment  was  rendered  in  fa- 
vor of  plaintiir  for  $10,000,  and  it  was  further 
adjudged  by  the  court  that  one-half  of  the 
amount  of  said  Judgment  was  owned  by  Bald- 
win A  Meek,  and  it  was  ordered  that,  when 
■aid  Judgment  was  collected  by  the  sheriff, 
or  turned  into  the  registry  of  the  court  one- 
half  of  same  be  turned  over  to  said  Baldwin 
&  Meek,  and  their  receipt  be  taken  for  tbe 
■ame.  Defendant's  motion  for  a  new  trial  in 
tbe  court  below  having  been  overruled.  It 
prosecutes  this  writ  of  error,  and  seeks  a 
reversal  of  the  Judgment  of  the  court  below 
upon  numerous  grounds  set  out  and  urged  In 
its  assignmoit  of  errors  and  brief  filed  here- 
in, only  a  few  of  which  we  feel  called  upon 
to  discuss. 

The  first  assignment  of  error  complains  of 
the  action  of  the  court  below  In  sustaining 
the  demurrer  to  tbe  first  supplemental  an- 
swer, and  the  proposition  submitted  under 
said  assignment  is  as  follows:  "When  a 
parent,  as  next  friend  for  the  mlnc«,  Insti- 
tutes a  suit  under  authority  of  article  349Su, 
Rev.  St  Tex.,  the  status  of  the  minor  is 
thereby  altered,  and  bis  disability  to  main- 
tain the  action  and  recover  for  injuries  sus- 
tafaied  is  removed;  and,  in  tbe  event  such 
suit  should  be  finally  dismissed  and  aban- 
doned, limitation  will  run  against  the  cause 
of  action  therein  sued  upon,  from  the  date 
of  such  dismissal,  against  the  minor  and 
against  the  parent  as  his  next  friend."  We 
cannot  assent  to  the  soundness  of  this  propo- 
sition. The  bringing  of  a  suit  by  a  person 
who  sues  under  article  3498u  of  the  Revised 
Statutes,  as  next  friend  for  a  minor,  in  no 
way  changes  the  status  of  the  minor.  The 
disabilities  of  a  minor  are  not  removed  nor 
suspended  by  the  bringing  of  such  suit  as 
the  minor  is  not  under  said  statute,  relieved 
of  any  of  bis  disabilities,  and  can  himself  as- 
sert no  right  In  the  institution,  conduct,  or 
disposition  of  such  suit.  The  statute  does 
say  that  a  mlnw  who  has  no  legal  guardian 
may  bring  suit  In  any  court  in  this  state  by 
his  next  friend;  but,  notwithstanding  this 
language,  the  right  to  act  in  bringing  the 
suit  is  conferred  on  the  next  friend,  and  not 
on  the  minor,  and  the  effect  and  intention  of 


the  statute  is  that  the  next  friend  of  any 
minor,  having  a  sufflcient  cause  of  action, 
and  who  has  no  legal  guardian,  may  bring 
suit  in  any  court  of  this  state  for  the  use  and 
benefit  of  such  minor.  If  it  be  conceded  that 
the  Institution  of  a  suit  by  a  next  friend  to 
recover  property  or  damages  for  a  minor,  and 
the  subsequent  dismissal  of  such  suit  by  tlie 
next  friend,  places  such  minor  in  the  same 
status  as  to  the  running  of  the  statute  of 
limitation  against  the  claim  set  up  in  said 
suit,— as  when  a  legal  guardian  of  such  minor 
has  been  appointed,  and  fails  to  sue  upon 
claims  due  the  minor,— we  are  not  prepared 
to  say  that  the  statute  of  limitation  would 
run  against  such  minor.  Tbe  case  of  Blndge 
V.  Olipbhit  62  Tex.  683,  relied  on  by  plain- 
tiff in  error  to  support  the  proposition  that; 
if  the  bar  of  limitation  against  a  claim  of 
tbe  ward  or  heir  has  become  complete  as 
against  the  guardian  or  administrator,  tbe 
ward  or  heir  is  also  barred,  is  in  direct  con- 
fiict  with  other  opinions  of  our  supreme 
court  and,  so  far  as  we  have  been  able  to 
ascertain,  is  not  suppoKted  by  any  authority 
in  this  state.  In  the  case  of  Collins  v.  Mc- 
carty, 68  Tex.  150,  3  S.  W.  730,  2  Am.  St 
Rep.  476,  the  court  say:  "In  some  states, 
however,  it  Is  held  that  the  suit  of  an  heir 
or  ward  will  but  be  barred  though  the  ad- 
ministrator or  guardian  could  not  maintain 
the  action  by  reason  of  tbe  lapse  of  time. 
In  others  these  parties  are  placed  on  a  foot- 
ing with  trustees  appointed  by  deed,  and 
their  failure  to  sue  in  proper  time  bars  the 
right  of  action  In  those  whose  property  they 
are  managing,  though  these  be  under  dis- 
ability. In  reference  to  this  it  is  sufficient 
to  say  that  in  our  state  it  is  held  that  the 
heir  or  ward  under  disability  Is  not  deprived 
of  his  action  by  any  neglect  on  the  part  of 
the  administrator  or  guardian  to  bring  the 
suit  within  due  time."  Tbe  same  doctrine 
is  announced  in  the  case  of  Lacy  v.  Wil- 
liams' Heirs,  8  Tex.  182;  Hanks  v.  Crosby, 
64  Tex.  4S3;  and  Mc Adams  ▼.  McAdams,  10 
Tex.  Civ.  App.  654,  82  S.  W.  87;  and  the 
case  of  Thomas  v.  Greer,  6  Tex.  372,  cited  by 
the  court  in  the  case  of  Rindge  ▼.  Oliphlnt 
does  not  support  the  rule  announced  in  that 
case.  While  an  examination  of  these  au- 
thorities will  show  that  In  neither  the  case 
of  Collins  V.  McCarty,  Hanks  v.  Crosby,  nor 
McAdams  v.  McAdams  was  the  decision  of 
this  question  necessary  to  the  decision  of 
the  case,  all  of  these  cases  were  decided  aft- 
er the  case  of  Rindge  v.  Oliphlnt  and  an- 
nounce a  contrary  rule  to  that  announced  in 
said  case.  The  case  of  Lacy  v.  Williams  de- 
cides tbe  exact  question,  and  is  followed  by 
the  old  court  of  appeals  in  the  case  of  Grant 
T.  Anderson,  White  &  W.  Civ.  Cas.  Ct  App. 
f  101.  Thus  it  is  seen  that  the  apparent 
weight  of  authority  in  this  state  is  against 
the  rule  as  announced  in  Rindge  v.  Oliphlnt 
But  It  is  unnecessary  for  us  to  decide  this 
question,  as  the  bringing  of  tbe  suit  by 
George  Washington  as  the  next  friend  of  his 
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minor  son  did  not  create  the  relation  of 
^ardlan  and  ward  between  them.  George 
Washington  was  under  no  bond  for  tlie 
faitliful  discbarge  of  hla  duties  in  the  pro- 
tection of  the  estate  of  said  minor,  and.  In 
the  absence  of  such  security,  the  main 
ground  upon  which  the  rule  announced  In  the 
case  of  Kludge  v.  Oliphlnt  is  based  Is  want- 
ing. 

The  third  assignment  predicates  error  up- 
on the  following  statements  of  plaintiff's  at- 
torney, R.  M.  Brown,  made  In  his  address  to 
the  Jury:  "Gentlemen  of  the  Jury,  the  wit- 
ness William  Underwood  was  in  the  employ 
ot  the  defendant  railway  company  at  the 
time  of  giving  bis  deposition."  Upon  being 
Interrupted  by  counsel  for  defendant,  and' 
told  that  there  was  no  evidence  to  this  ef- 
fect before  the  jury,  Mr.  Brown  replied: 
"The  evidence  shows  that  he  was  In  the  em- 
ploy of  the  Houston  &  Texas  Central  Rail- 
road Company,  and  you  know  what  the 
-Southern  Pacific  Is."  William  Underwood 
was  a  material  witness  for  the  defendant, 
and.  If  he  was  an  employ^  of  the  defendant, 
it  was  permissible  for  the  plaintiff  to  show 
that  fact  as  tending  to  show  that  be  was 
not  a  disinterested  witness.  And  in  the  ex- 
act proportion  that  this  fact  was  material  to 
the  plaintiff,  It  was  material  to  the  defend- 
ant that  It  should  not  be  stated  as  a  fact  to 
the  jury  unless  it  was  shown  by  the  evi- 
dence In  the  case.  There  was  no  evidence  In 
the  case  authorizing  the  statement  that  ei- 
ther the  defendant  railway  or  the  Houston 
&  Texas  Central  Railway  Company  was  a 
part  of  or  belonged  to  the  Southern  Pacific 
Company,  and  not  a  particle  of  testimony  to 
show  that  Underwood  was  employed  by  the 
-defendant,  and  the  statements  of  the  attor- 
ney were  Improper,  and  should  not  have 
been  allowed  by  the  court.  We  are  not  pre- 
pared to  say,  however,  that  we  would  re- 
verse the  case  because  of  these  remarks,  be- 
cause they  were  made  In  the  opening  speech 
for  plaintiff,  and  counsel  for  the  defendant 
had  ample  opportunity  to  show  the  jury  that 
the  statements  made  by  Mr.  Brown  were  not 
sustained  by  the  evidence.  It  is  not  shown 
that  said  Improper  and  unauthorized  re- 
marks had  any  effect  upon  the  jury,  and,  the 
verdict  of  the  jury  not  being  apparently 
against  the  preponderance  of  the  evidence, 
we  cannot  presume  that  defendant  was  In- 
jured by  said  Improper  remarks.  Railway 
Co.  V.  Irvine,  64  Tex.  629;  Willis  ▼.  Lowry, 
GC  Tex.  542,  2  S.  W.  449. 

We  think  the  fourth  assignment  of  error 
Is  without  merit  While  plalntlfTs  plea  of 
minority  only  mentions  defendant's  plea  of 
limitation  of  two  years,  It  sets  up  facts  suf- 
ficient to -meet  the  plea  of  one  year,  and  la 
clearly  Intended  to  be  responsive  to  both 
pleas  of  limitation  set  up  by  the  defendant; 
and,  as  defendant's  plea  of  the  one  and  two 
years'  statute  was  contained  In  one  plea,  wn 
think  plaintiff's  plea  of  minority  was  sutn- 
clent 


On  the  trial  of  the  case  In  the  court  be- 
Ibw  plaintiff  Introduced  In  evidence,  over  the 
objection  of  the  defendant,  certain  articles 
and  sections  of  a  printed  pamphlet  purport- 
ing to  be  the  printed  charter  and  ordinances 
of  the  city  of  Houston.  The  defendant  ob- 
jected to  the  Introduction  of  said  evidence, 
"for  the  reasons  that  the  printed  pamphlet 
was  not  a  certified  copy,  and  did  not  pur- 
port to  be  a  certified  copy,  of  any  ordinance 
of  the  city  of  Houston,  and  contained  and 
was  accompanied  by  no  certificate  or  other 
means  of  Indicating  that  the  pamphlet  was 
what  it  purported  to  be,  or  that  the  articles 
offered  were  In  fact  ordinances,  or  that  there 
existed  any  such  ordinances  as  It  was  thud 
proposed  to  show  existed  in  the  city  of  Hous- 
ton; and  for  the  reason  that  there  was  no 
evidence  of  authenticity  offered  In  connec- 
tion with  or  to  support  such  pamphlet  or  the 
said  articles,  and  that  there  was  no  evidence 
of  authenticity  with  reference  to  the  alleged 
charter,  or  said  sections  thereof,  nor  any 
proof  before  the  court  to  Indicate  that  the 
said  alleged  charter  or  sections  thereof  con- 
stituted the  charter,  or  any  portion  of  the 
charter,  of  the  city  of  Houston."  The  ques- 
tion raised  by  these  objections  in  regard  to 
the  ordinances  of  the  city  of  Houston  Is  a 
difficult  one,  and,  so  far  as  we  have  ascer- 
tained, has  not  been  decided  by  any  of  the 
courts  of  this  state.  The  charter  of  the  city 
of  Houston  Is  a  public  act  of  the  legislature, 
of  which  the  courts  will  take  judicial  notice; 
so  made  by  the  act  of  the  legislature  creat- 
ing said  charter.  Sp.  Acts  23d  Leg.  c.  6  (en- 
acting the  charter  of  city  of  Houston)  {  63. 
The  act  of  the  legislature  enacting  the  char- 
ter of  the  city  of  Houston  contains  the  fol- 
lowing provisions: 

"Sec  36.  •  •  •  And  it  shall  be  the 
duty  of  the  dty  council  within  six  months 
after  the  passage  of  this  charter  to  have  com- 
piled, printed,  and  published  In  book  form, 
convenient  of  access  by  all  citizens,  all  the 
ordinances  of  the  city  which  may  at  the 
time  be  In  force,  and  all  such  ordinances  not 
BO  published  shall  thereafter  become  void." 

"Sec.  53.  And  In  all  judicial  proceedings  It 
shall  be  sufficient  to  plead  any  ordinance  of 
the  city  by  caption  without  embodying  the 
entire  ordinance  in  the  pleadings,  and  all 
printed  ordinances  or  codes  of  ordinances 
shall  be  admitted  in  evidence  In  any  suit 
and  shall  have  the  same  force  and  effect  as 
the  original  ordinance." 

We  think  It  clear  that  the  legislature  in- 
tended by  this  provision  of  the  charter  to 
change  the  common-law  rule  as  to  the  man- 
ner ot  pleading  and  proving  the  ordinances 
of  the  city  of  Houston.  It  is  true  that  the 
language  of  the  provision  is  not  as  definite 
as  It  should  be,  and  does  not  state  that  the 
printed  ordinance  shall  be  admitted  In  evi- 
dence without  further  proof;  but  we  think 
that  such  is  the  proper  construction  of  the 
provision.  If  the  legislature  only  Intended 
'that  the  printed  ordinances  should  be  admlt- 
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ted  in  evidence  when  proven  under  the  com- 
nuxi-law  rule  as  to  the  proving  of  ordinandss 
of  a  city,  then  the  provision  at)ove  quoted  is 
vain  and  useless,  and  relieved  the  party 
seething  to  establish  any  of  said  ordinances 
of  no  t>urden  at  all.  If  it  is  necessary  to 
prove  the  printed  ordinances  in  the  same  man- 
ner as  the  original,  it  was  entirely  unneces- 
sary to  provide  that  the  printed  ordinances 
should  be  admitted  in  evidence.  We  think 
the  rule  laid  down  by  Mr.  Dillon,  that, 
"where  the  charter  provides  that  ordinances 
luiblished  by  authority  of  the  corporation 
shall  be  received  in  evidence  without  further 
proof,  a  book  of  ordinances  purirarting  to  be 
thus  published  Is  competent,  without  fur- 
ther authentication,  but  It  is  not,  of  course, 
conclusive,"  applies  to  the  ordinances  of- 
fered in  evidence  in  this  case.  The  pamph- 
let ofteied  in  evidence  in  this  case  has  the 
following  indorsements  printed  on  the  first 
page:  "The  Cliacter  uf  the  City  of  Houston, 
Toi^etbur  with  the  Revised  Code  of  Ordinan- 
ces. Compiled,  printed,  and  published  by 
order  of  the  city  council  in  couQ>llanoe  with 
the  requirements  of  section  87  of  the  city 
chartiff,  and  approved  by  said  city  council 
by  lesolution  adopted  January  — ,  1S94."  The 
book  or  pamphlet  eontains  339  pages,  the  first 
S4  pages  containing  a  copy  of  the  city  char- 
ter, and  the  remaining  pages  are  filled  with 
what  purports  to  be  the  Revised  Code  of 
Ordinances  of  the  city  of  Houston.  We  think 
this  famphlet  clearly  purports  to  have  been 
published  by  authority  of  the  corporation, 
and,  under  the  rule  above  laid  down,  was 
admissible  in  evidence,  and  the  court  l>elow 
did  not  err  in  so  holding.  Dill.  Mun.  Corp: 
(4tb  Bd.)  S  334;  Lindsay  v.  City  of  Chicago, 
115  m.  120,  3  N.  E.  443;  Napman  v.  People, 
19  Mich.  352;  City  of  St  LouU  v.  Foster, 
52  Mo.  513. 

It  was  shown  upon  the  trial  Off  the  case 
that  the  minor,  James  Washington,  had  made 
and  signed  a  written  statement  of  the  cir- 
ovuistances  under  which  he  waa  injured, 
and  had  also  testified  by  deposition  taken 
by  the  defendant,  while  the  suit  in  Harris 
county  was  pending,  that  the  accident  occur- 
red in  the  manner  set  out  in  said  written 
statement  which  Is  as  follows:  "On  the  day 
I  was  injuced  I  was  coming  home  from 
church,  and  walking  np  the  ralhroad  track, 
when  I  beard  a  train  coming  from  Ohaney 
Junction  towards  the  Fifth  Ward  Depot  I 
stepped  off  the  track,  and  stood  beside  the 
passing  train.  Juat  as  the  laiit  box  car  was 
passing  me,  I  stepped  dose  to  the  train, 
and,  as  I  did  so.  my  foot  struck  against 
something  in  the  street  and  I  fell,  and  my 
feet  went  under  the  box  car,  and  it  cut  both 
my  feet  off."  Upon  the  issue  raised  by  this 
testimony  the  defendant  requested  the  court 
below  to  instruct  the  Jury  as  follows:  "You 
are  instructed  that  if  you  find,  from  the  evi- 
dence, that  the  plaintiff  was  near  the  track 
of  the  defendant  company,  waiting  for  Its 
tratai  to  pa8%  *nd  that  while  said  train  was 


passing  by,  plaintiff  stumbled  or  f^,  so  that 
his  feet  were  run  over  and  mashed  by  one  or 
more  cars  of  said  traJn,  then  you  wlU  re- 
turn your  verdict  in  favor  of  the  defendant" 
We  think  the  requested  instruction  should 
have  been  given,  and  the  trial  court  erred 
in  refusing  same.  The  issue  of  unavoidable 
accident  was  clearly  raised  by  this  evidence, 
and  such  issue  was  not  submitted  to  the 
Jury  by  tlie  court  in  his  main  charge.  The 
defendant  was  not  required  to  specially  plead 
that  the  injury  was  the  result  of  an  unavoid- 
able accident  to  entitle  it  to  have  such  issue 
submitted  to  the  Jury.  The  evidence  was 
not  only  admissible  for  the  purpose  of  con- 
tradicting the  witness  James  Washington, 
but  as  a  sulistantial  defense  under  the  gen- 
eral issues;  and,  if  believed  by  the  Jury,  it 
would  have  been  a  complete  defense  to  this 
suit.  Altgelt  V.  Emiiienburg,  64  Tex.  160; 
WUllB  V.  Hudson,  63  Tex.  681;  Winn  v.  Gil- 
mer, 81  Tex.  846,  16  S.  W.  1058. 

We  do  not  think  the  plaintiff  in  error  can 
be  heard  to  comirialn  of  tbe  order  of  the 
court  below  directing  that  one-half  of  the 
Judgment  herein,  when  collected,  shall  be 
turned  over,  by  the  officer  of  tbe  court  who 
Miould  receive  same,  to  Baldwin  *  MeA. 
,The  Judgment  against  plaintiff  in  ecror  is  In 
favor  of  the  plaintiff  in  the  suit  helow,  and 
it  was  no  concern  of  the  defendant  whet 
miglit  become  of  the  proceeds  of  said  Judg- 
ment after  same  had  1}een  collected. 

We  vrlll  not  dlBcnss  the  remaining  assign- 
ments of  error  further  than  to  say  that  none 
of  them,  in  our  oitlnion,  point  out  any  re- 
versible error,  or  any  error  that  is  IHcel? 
to  occur  upon  another  trial  of  this  cause. 
Because  of  the  error  of  the  trial  court  in  re- 
fusing to  give  the  requested  charge  above 
discussed,  the  Judgment  of  the  court  bekiw 
will  be  reversed,  and  the  cause  remanded, 
and  It  Is  80  ordered.  Reversed  and  remand- 
ed.. 


PHCEXIX  ASSUR.  00.  OP  LONDON  v. 

STENSON. 

(Oourt  of  Civil  Appeals  of  Texas.    May  29, 

1901.) 

INSURANCE-ACTION  ON  POLICY— DBFBNSB  OF 

ARSON— EVIDBNCB. 

1.  Where,  in  an  action  on  a  fire  policy,  the 
defense  was  that  insured  had  set  tbe  fire,  and 
there  was  eTidence  tending  to  coanert  him  with 
tlie  fire,  and  some  evidence  tending  to  show  a 
prosecution  for  arson,  but  no  evidence  showing 
an  acquittal  on  such  prosecution,  it  was  error 
for  counsel  to  state  to  tbe  Jnry  that  the  insured 
had  been  tried  and  acquitted. 

2.  Where,  in  an  action  on  a  fire  policy,  the  de- 
fense was  tiiat  insured  had  set  the  fire,  it  was 
not  error  to  admit  evidence  as  to  fires  caused 
by  an  arc  lamp  in  the  iasured  premises  pre- 
vious to  the  destruction  thereof. 

3.  Where,  in  an  action  on  a  fire  policy,  the  de- 
fense was  that  insured  had  set  the  fire,  evi- 
dence that  the  insurer  had  had  insured  dischar- 
ged from  variotis  positions  of  employment  was 
irrelevant. 

4.  Testimony  that  the  insurer  had  employed 
detectives,  and  prosecuted  the  insured  criminal- 
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I7  for  arson,  was  admissible,  inasmuch  as,  his 
case  against  the  insurer  depending  upon  bis 
own  testimony,  the  fact  that  the  insurance 
oompany  sought  to  fasten  on  him  the  crime 
would  justify  a  theory  that  their  purpose  might 
hare  been  to  impair  his  credit  as  a  witaess. 

Error  from  district  court.  Falls  county: 
Sam  R.  Scott,  Judge. 

Action  on  a  Are  policy  by  M.  Stenson 
against  the  Phoenix  Assurance  Company  of 
London.  Prom  a  Judgment  In  favor  of 
plaintiff,  defendant  brings  error.    Beversed. 

The  defendant  assigned  the  following  er- 
rors: (1)  Because  of  plaintiff's  failure  to 
preserve  a  list  of  the  property  saved,  and  to 
give  defendant  an  opportunity  to  take  the 
same  at  its  appraisal  value.  In  accordance 
with  the  alleged  terms  of  the  policy.  (2)  Fail- 
ure of  plaintiff  to  comply  with  the  iron-safe 
clause.  (3)  Because  the  charge  of  the  court 
restricted  the  Jui-j-  to  the  single  issue  of  aiv 
son.  (4)  Because  the  verdict  is  contrary  to 
the  law  and  the  evidence:  (a)  Because  the 
evidence  showed  that  Stenson  burned  the 
store;  (b)  because  of  the  failure  on  Stenson's 
part  to  keep  and  preserve  boolcs  and  Inven- 
tories, as  required  by  the  Iron-safe  clause; 
(c)  because  of  the  failure  on  Stenson's  part 
to  give  the  defendant  company  an  opportu- 
nity to  take  saved  goods  at  appraised  value. 
(S)  Because  at  objectionable  argument  of 
counsel  for  plaintiff  during  the  pcogress  of 
tbettlaL  (6)  Overruling  exceptions  to  piain- 
tltrs  supplemental  petition.  (7)  Admitting 
testimony  of  J.  W.  Taylor  and  Ben  Pittmas. 
(8)  Admitting  testimony  of  W.  W.  Seley  as 
to  the  value  of  the  goods  destroyed.  (9)  Ad- 
mitting testimony  of  simdry  witnesses  as  to 
fires  caused  In  Waco  by  electricity,  and  dan- 
ger arising  from  the  use  of  electric  lights. 
(10)  Admitting  testimony  of  B.  V.  Walker 
and  Mrs.  Stenson  as  to  flres  caused  by  arc 
luap  In  the  stoce  burned  previous  to  the  de- 
structlMt  of  the  property.  (11)  Excluding 
testimony  of  J.  H.  Doi^j^Ioss  as  to  stocks  of 
goods  moved  into  the  Waco  store  by  pon- 
tiff from  HiUsboro  and  OatesvUIe  stores. 
02)  Refusal  of  ttie  court  to  withdraw  from 
the  Jury  Stenson's  remark  on  the  witness 
stand,  under  cross-examination  by  defendant 
oompony,  that  the  insurnnce  companies  had 
caused  his  protecntloii,  and  had  him  dischar- 
ged, etc  (13)  Permittlog  W.  W.  Seley  to 
testify  as  to  the  umial  noises  about  the  de- 
pots of  the  Missouri,  Kansas  &  Texas  Rail- 
way and  the  Cotton  Belt  Railway  in  Waco 
during  the  busy  season  in  the  winter  time. 

Alexander  &  Thompson,  Z.  I.  Harlan,  and 
0,  F.  Thomas,  for  idalntiffs  In  error.  Clark 
&  Bollnger  and  H.  N.  Atkinson,  for  defend- 
ant in  error. 

FISHER,  0.  J.  In  our  opinion,  the  fourth 
and  fifth  assignments  of  error  are  well 
taken.  We  do  not  approve  of  the  secret 
manner  In  which  exception  was  taken  to  the 
argument  of  one  of  the  counsel,  but  the  bill 


of  exception  as  to  the  argument  of  the  other 
counsel  is  In  proper  form.  It  was  improper 
for  counsel  to  refer  to  the  criminal  trial  of 
Stenson,  and  to  make  the  statement  that  be 
had  been  tried  and  acquitted  on  a  charge  of 
causing  the  property  to  be  destroyed  by  fire. 
We  cannot  say  that  this  argument  was  not 
of  a  nature  calculated  to  have  some  effect 
upon  the  mind  of  the  Jury,  for  tbei-e  Is  much 
evidence  in  the  record,  although  clrcumstau- 
tiai  in  natture,  which  has  a  tendency  to  con- 
nect Stenson  with  the  fire.  We  express  no 
opinion  as  to  the  weight  of  this  evidence, 
but  are  content  with  the  statement  that 
there  is  evidence  of  such  a  character  in  the 
record.  Such  being  the  casev  statements 
from  reliable  and  responEdble  attorneys  to 
the  Jury  to  the  effect  that  Stenson  had  been 
tried  and  acquitted  were  dearly  calculated 
to  turn  the  scale  In  bis  favor.  While  there 
is  some  testimony  in  the  record  tending  to 
show  a  prosecution  and  trial,  we  have  been 
unable  to  find  any  testimony  to  the  effect 
that  he  was  aoqalttad.  For  the  error  pobit- 
ed  out,  the  Judgment  will  have  to  be  M- 
vecsed. 

While  fee  do  not  make  the  tenth  assign- 
ment of  error  ground  of  reversal,  we  thfaik 
that  the  testimony  of  Stenson,  there  com- 
plained of,  was  not  admissible.  The  fact 
that  the  Insurance  company  had  him  dischar- 
ged from  various  positions  of  employment 
has  no  relevancy  or  bearing  upon  any  ques- 
tion at  issue  In  the  case  on  triaL  Testimony 
to  the  effect  that  the  instuaoce  company  em- 
ployed detectives,  and  prosecuted  Stenson, 
we  think  was  admissible.  Stenson's  case 
against  the  company  depended  much  upon 
bis  own  testimony,  and  from  the  fact  that 
the  Insurance  company  sought  to  fasten  upon 
him  the  crime  of  the  destruction  of  the  prop- 
erty would  justify  the  theory  that  their  pup-. 
pose  might  have  been  to  have  brought  aboot 
a  conviction  In  order  to  prevent  htm  from 
testifying,  or,  by  reason  of  the  prosecutton, 
have  impaired  his  credit  as  a  witness.  W« 
think  all  of  the  other  evidence  complained  of 
was  admissible.  We  have  examined  into  SB 
of  the  remaining  assignments  of  error,  and 
conclude  tbat  none  are  well  Ixiken,  except 
those  pointed  out  Judgment  reversed,  and 
cause  remanded. 


WOLPORD  et  al.  v.  MELTON  et  aL 

(dmrt  of  Civil  Appeals  of  Tezaa.    June  12, 
190L) 

HUSBAND  AND  WIFE— COMMUNITT  PROPERTY 
—LIVE  STOCK— INCREASE— INSTRUCTIONS. 

1.  The  increase  of  live  stock  during  the  ex- 
istence of  the  married  relation  is  community 
property,  though  it  is  the  increase  of  stock 
whic-h  is  the  separate  property  of  the  husband 
or  wife. 

2.  Where  the  evidence  on  an  issue  as  to  the 
increase  of  certain  live  stock  being  community 
property  shows  that  a  portion  thereof  was 
probably  acquired  after  the  termination  of  the 
marriage  relation,  and  the  court  lastrnets  that 
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th»  Increase  of  Utb  stock  separately  owned  by 
husband  or  wife  is  community  property,  it  is 
error  to  refuse  to  instruct  that  any  increase 
after  the  death  of  the  wife  would  not  be  com- 
munity property. 

Appeal  from  district  court,  Collin  county; 
J.  E.  Diilard,  Judge. 

Suit  by  J.  W.  Melton  and  others  against  W. 
V.  Wolford,  as  administrator  of  the  estate  of 
J.  T.  Meltca,  deceased,  and  others.  From  a 
judgment  In  favor  of  plaintiffs,  defendants 
appeaL     Reversed. 

Abematby  &  Beverly,  for  appellants.  J. 
R.  Gough  and  J.  M.  Pearson,  for  appellees. 

KEY,  J.  J.  W.  Melton  and  his  sister,  Edna 
Woodman,  joined  by  her  husband,  brought 
this  suit  against  W.  F.  Wolford,  administrator 
of  the  estate  of  J.  T.  Melton,  deceased,  Nancy 
C.  Melton,  surviving  wife  of  J.  T.  Melton, 
Martin  E.  Melton,  Dlbrel  O.  Melton,  Oarlton 
E.  Melton,  StUlweU  A.  Melton,  and  Mary  Mel- 
ton, the  last  five  named  being  children  of 
John  T.  Melton  and  his  second  wife,  Nancy  C. 
Melton,  to  recover  five-twelfths  of  two  tracts 
of  laud.  The  plaintiffs  Mrs.  Edna  Woodman 
and  J.  W.  Melton  are  the  sole  surviving  chil- 
dren of  J.  T.  Melton  by  his  first  wife,  Mary 
Jane  Melton.  The  land  Involved  was  acquir- 
ed by  J.  T.  Melton  after  the  death  of  bis 
Hist  wife,  and  the  plaintiffs  undertook  to 
show  that  their  father  bad  paid  for  tbe  land 
with  money  received  by  him  from  the  sale 
of  a  stock  of  horses,  which  was  community 
property  between  him  and  his  first  wife.  The 
testimony  shows  that  John  T.  Melton  mar- 
ried his  first  wife  In  1868;  that  she  dle'd  in 
1875;  and  that  at  the  time  of  their  marriage 
he  owned  a  bunch  of  horses,  which,  of  course, 
was  his  separate  property.  Tbey  were  stock 
horses,  and  continued  to  Increase;  and  it  is 
well  settled  that  the  increase  of  live  stock,  the 
'separate  property  of  one  spouse,  becomes 
community  property  belonging  to  both;  and 
It  is  upon  this  theory  that  the  plaintiffs  seek 
to  make  out  their  case.  Several  years  after 
his  first  marriage,  J.  T.  Melton  moved  his 
stock  of  horses  from  Collin  county  to  Mon- 
tague county,  and  in  1880  sold  the  entire 
herd,  consisting  of  about  100  head;  and  the 
plaintiffs  submitted  testimony  tending  to 
show  that  the  land  In  controversy  was  bought 
with  the  proceeds  of  that  sale,  liie  evidence 
tends  to  show  that  at  the  time  J.  T.  Melton 
sold  the  stock  of  horses  they  ranged  in  age 
from  colts  up  to  16  years.  The  court  In- 
stmcted  the  jury,  among  other  things,  as  fol- 
lows: "Oolts  and  calves,  which  are  the  off- 
spring of  mares  and  cows  belonging  to  tbe 
separate  estate  of  the  husband  which  are 
brought  after  marriage,  belong  to  tbe  com- 
munity estate  of  the  husband  and  wife." 
The  court  also  refused  an  instruction  request- 
ed by  the  defendants,  announcing,  in  sub- 
stance, the  proposition  that.  If  John  T.  Mel- 
ton owned  a  stock  of  horses  at  the  time  of 
bis  marriage  with  his  first  wife,  and  after  her 
death  any  of  the  original  stock  remained,  and 


brought  Increase,  such  Increase  would  be  tbe 
separate  property  of  J.  T.  Melton.  We  think 
the  charge  given  by  the  court  was  incomplete 
and  misleading,  and  should  have  been  supple- 
mented by  the  special  Instruction  referred  to. 
The  verdict  for  the  plaintiffs,  awarding  them 
all  the  interest  they  claimed  In  tbe  land, 
makes  It  manifest  that  the  Jury  found  that 
the  entire  stock  of  horses,  when  sold  by  J. 
T.  Melton  In  18B0,  was  community  property; 
while  the  testimony  renders  it  not  improbable 
that  some  of  the  animals  comprising  that 
stock  were  foaled  after  the  death  of  the  first 
wife,  and  by  mares  owned  by  J.  T.  Melton 
at  the  time  of  his  marriage  In  ISGS.  This 
being  the  case,  the  court  should  have  In- 
structed the  jury  that  all  such  animals  were 
the  separate  property  of  J.  T.  Melton,  and  no 
part  of  the  community  estate. 

As  to  the  merits  of  the  case  as  developed 
by  tbe  statement  of  facts,  we  express  no 
opinion.  We  do  not  think  that  the  other  com- 
plaints against  tbe  action  of  the  court  In  giv- 
ing and  refusing  instructions  show  reversible 
error.  However,  the  court's  charge  was  un- 
necessarily voluminous.  The  facts  and  dates 
of  J.  T.  Melton's  first  marriage;  the  death 
of  Ills  first  wife,  leaving  three  children,  one 
of  whom  has  since  died,  leaving  no  surviving 
wife  or  child,— were  matters  so  clearly  estab- 
lished by  testimony  coming  from  both  sides 
as  to  render  It  -wholly  unnecessary  to  submit 
to  the  jury  any  question  In  reference  thereto. 
For  the  error  above  Indicated,  the  Judgment 
is  reversed,  and  the  cause  remanded.  Revers- 
ed and  remanded. 


COHEN  V.  COHEN  et  al.i 

(Court  of  Civil  Appeals  of  Texas.    May  1, 

1901.) 

LKTTBRS  —  MISTAKB  IN  DBLIVBRT  —  RBTBN- 
TION—NEOLIGENCE—DAMAQBS— SALES  PRB- 
VENTED— LIABILITY— INSTRUCTIONS. 

1.  Where  defendant  got  a  letter  from  the 
post  office  addressed  to  plaintiff,  and  negligent- 
ly retained  possession  of  it  for  several  days,  be 
owed  plaintiff  the  duty  enjoined  by  Rev.  St 
U.  S.  I  3S92,  providiag  that  any  person  who 
shall  obstruct  the  correspondence  of  another 
shall  be  punishable  by  a  fiae,  not  to  obstruct 
his  mail,  and  oa  breach  of  this  duty  he  was  lia- 
ble for  damages  proximately  resulting  there- 
from. 

2.  Where  a  letter  addressed  to  plaintiff  was 
delivered  by  mistake  to  defendant,  who  negli- 
gently retained  possession  thereof  for  several 
days,  defendant  was  liable  for  the  damages  sus- 
tained by  reason  of  plaintiff's  failure  to  sell  cer- 
tain property  which  would  have  been  sold  but 
for  the  negligent  retention  of  the  letter. 

3.  In  an  action  to  recover  damages  for  the 
negligent  retention  of  a  letter  delivered  by 
mistake  to  defendant,  by  reason  of  which  plain- 
tiffs failed  to  make  a  sale  of  their  property, 
their  muniments  of  title  thereto  need  not  be 
proved,  in  the  absence  of  adverse  proof  there- 
on, the  evidence  given  going  to  show  that  they 
owned   the   property. 

4.  Where  one  of  plaintiffs  gave  his  brother 
a  power  of  attorney  to  sell  land,  the  brother 
could  not  delegate  his  power,  and,  in  an  action 


*  Rehearing  denied  June  12,  190L 
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to  recover  for  the  neeUgeat  retention  of  a  let- 
ter by  reason  of  which  pUintifls  were  prevent- 
ed from  Belling  the  property,  a  charge  that  if 
the  plaintiSB'  agent,  who  had  communicated 
with  the  brother,  had  failed  to  bind  the  pro- 
spective purchaser  by  written  agreement,  this 
would  be  the  proximate  cause  of  the  injury  ab- 
solving defendant  from  liability,  was  properly 
refused. 

5.  There  was  evidence  in  an  action  for  dam- 
ages that  an  abstract  of  title  and  a  deed  duly 
executed  would  have  been  on  hand,  as  required 
by  the  prospective  purchaser,  if  a  letter  to 
plaintiffs,  delivered  by  mistake  to  defendant, 
and  negligentiy  retained  by  him,  bad  not  been  ao 
retained.  The  court  Instructed  that  the  burden 
of  proof  was  on  plaintiffs  to  show  that  the  sale 
would  have  been  consummated  but  for  defend- 
ant's conduct.  Held,  that  an  instruction  that 
if  the  prospective  purchaser  agreed  to  buy  the 
property  on  condition  that  an  agent  should 
furnish  him,  before  a  certain  time,  with  a  writ- 
ten authorization  from  plaintiffs  to  sell,  and  did 
not  buy  becanse  such  authority  was  not  pro- 
duced, then  the  verdict  should  be  for  defend- 
ant, was  properly  refused. 

6.  Where  the  pleading  and  proof  showed  that 
one  M.  made  an  offer  to  purchase  property, 
without  specifying  bow  long  the  offer  shonld 
remain  open,  instructions  based  on  the  theory 
that  the  offer  was  limited  to  a  certain  date 
were  properly  refused. 

Appeal  from  district  conrt,  Bexar  cotmty; 
S.  J.  Brooks,  Judge. 

Action  by  Adolpb  Cohen  and  others  against 
Abraham  Cohen.  From  a  Judgment  for  plaln- 
ttSs,  defendant  appeals.    Affirmed. 

Lewy  &  Sebom,  for  appellant  M.  S. 
Hallam  and  Webb  &  Finley,  for  appellees. 

JAMBS,  C.  J.  Appellees  brought  this  suit 
to  recover  damages  on  account  of  their  fail- 
ure to  coDsununate  the  sale  of  certain  real 
estate  alleged  to  be  owned  by  them  In  Hous- 
ton. They  averred,  in  substance,  that  appel- 
lant got  a  letter  from  the  post  office  at  San 
Antonio  addressed  to  appellee  A.  Cohen,  con- 
taining Information  with  reference  to  the 
proposed  sale  of  the  property,  and  that  ap- 
pellant negllgenUy  retained  possession  of  the 
letter  for  several  days,  and  in  consequence  of 
which  appellees  were  unable  to  comply  with 
requests  made  upon  them  In  the  letter,  and 
as  a  result  thereof  the  proposed  purchaser 
refused  to  boy  the  property.  The  case  was 
tried  before  a  Jury,  and  judgment  was  ren- 
dered In  favor  of  appellees  for  actual  dam- 
ages in  the  sum  of  $700. 

By  the  first,  second,  third,  and  twenty-first 
assignments  it  is  Insisted  that  the  court  err- 
ed in  overruling  demurrers  and  In  refusing 
a  charge,  for  the  reason  that  it  was  neither 
alleged  nor  proved  that  appellants  had  a 
vrritten  agreement  with  Plncus,  the  proposed 
purchaser,  for  the  sale  of  the  property;  for 
It  is  contended  in  snch  case  the  loss,  if  any, 
was  not  that  of  a  right,  but  of  a  mere  chance 
to  secure  a  right  In  support  of  this  proposi- 
tion, the  case  of  Le  Gierse  v.  Kellum,  66 
Tex.  242.  18  S.  W.  509,  la  cited.  The  case 
bears  no  analogy  to  the  present  one,  which 
finds  its  counterpart  in  telegraph  cases,  in 
which  It  Is  universally  held  that  the  failure 
ta  transfer  or  deliver  a  message,  whereby 
e3S.W.-86 


a  sale  is  defeated,  entltlea  the  sender  to  dam- 
age for  a  loaa  caused  thereby.  Joyce,  Blec- 
tric  Law,  {  862.  In  this  case  defendant  owed 
plaintiff  the  duty  (enjoined  by  Rev.  St  V. 
8.  {  3882)  not  to  obstruct  his  mail,  and  a 
breach  of  this  duty  rendered  him  liable  for 
damages  to  plaintiff's  estate  proximately  re- 
sulting tberefrom. 

The  sixth  assignment  Is  not  presented  in 
accordance  with  the  rules.  Still  we  have 
considered  it  and  regard  the  damages  al- 
leged as  neither  uncertain  nor  remote.  There 
was  no  error  In  the  charge  on  the  measure 
of  damages.  If  the  charge  referred  to  in  the 
fifteenth  assignment  be  deemed  not  suffi- 
ciently explicit  the  deficiency  was  clearly 
supplied  by  the  eighth  special  charge  given. 
This  also  disposes  of  the  sixteenth  assign- 
ment 

All  the  facts  In  evidence  rtiowed  that 
plalntlfFs  were  the  owners  of  the  property. 
It  was  not  indispensable  that  muniments  of 
tltie  should  be  used  to  prove  such  fact  In  a 
case  of  this  kind  particularly,  in  the  absence 
of  adverse  proof  on  the  subject;  hence  the 
charges  referred  to  in  the  twentieth  and 
twenty-ninth  assignments  were  properly  re- 
fused. Express  Co.  t.  Dunn,  81  Tex.  86,  16 
8.  W.  792. 

The-  twenty-fourth  and  thirtieth  assign- 
ments are  not  well  taken.  The  refused 
.charges  proceed  upon  the  theory  that  there 
was  evidence  to  show  that  the  agents,  W.  W. 
Thomas  &  Co.,  were  authorized  to  contract 
with  Pincus  to  make  the  sale  for  ^,700, 
and,  they  having  failed  to  enter  into  a  writ- 
ten contract  with  him,  defendant  was  en- 
titled to  a  verdict  if  such  failure  was  the 
proximate  cause  of  the  failure  to  sell  to  Pin- 
cus. The  testimony  would  not  have  war- 
ranted such  charge.  One  of  the  plaintiffs, 
Coleman  Cohen,  had  no  communication  with 
W.  W.  Thomas  &  Co.,  and  had  merely  giv- 
en another  of  the  plaintiffs,  his  brother, 
Benjamin  Cohen,  a  power  of  attorney  to  sell. 
Benjamin  bad  no  power  to  delegate  his  au- 
thority to  another,  and  consequenUy  Thom- 
as &  Co.  could  not  have  bound  him  by  any 
writing.  Tynan  T.  Dnllnlg  (Tex.  CW.  App.) 
25  S.  W.  466. 

The  twenty-fifth  assignment  complalna  of 
the  refusal  of  the  following  charge:  "If 
you  believe  from  the  evidence  In  this  case 
that  H.  Plncus  made  a  proposition  to  one 
Maskowltz  to  buy  said  property,  and  pay 
therefor  the  sum  of  $3,700  in  cash,  condition- 
ed upon  said  Maskowltz  furnishing  to  said 
Plncus  an  Instrument  In  writing  signed  by 
the  plaintiffs  authorizing  said  Maskowltz  to 
sell  said  property  to  him  for  thirty-seven  hun- 
dred dollars,  and  you  further  believe  from 
the  evidence  that  said  Plncus  did  not  buy 
said  property,  and  that  the  reason  he  did 
not  buy  the  same  was  that  said  Maskowltz 
failed  to  produce  and  show  to  said  Plncus 
an  authority  in  writing  from  plaintiffs  au- 
thorizing him,  said  Maskowltz,  to  sell  said 
proper^  for  thirty-seven  hundred  dollars, 
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Umb,  In  this  event  also,  I  cbarge  you  that 
jWTor  TercUct  must  be  for  the  defendout." 
The  propoBltloa  adranced  in  connectiou  with 
tlil8  assignment  U  that,  if  Fincus  withdrew 
his  ofTer  to  buy  because  tlie  ag^it  failed 
to  produce  authority  In  wrltlog  from  plain- 
tiff authorizing  him  to  sell,  plaiatUfs  could 
not  recover;  he  (Fincus)  testifying  that  be 
made  the  offer  foi*  the  property,  the  trade 
to  be  made  at  a  certain  time,  and  he  (the 
agent)  was  to  get  the  signatures  of  the  par- 
ties who  owned  the  property  authorizing 
them  to  sell,  and  that  the  reason  be  did  not 
purchase  was  because  the  agent  did  not  do 
this  in  the  time  agreed  on.  The  point  made 
is  that  it  was  contended  by  plalntlfCs  tlmt 
Pincus  offered  to  buy  conditioned  upon  plain- 
tiffs fumisbiug  an  abstract  of  title,  deed,  etc., 
by  a  certain  time,  and  that  Fincus  testified 
to  a  different  arrangement:  and  that,  there- 
fore, if  the  Jury  believed  the  fact  was  as 
Pincus  testified,  plaintiffs  are  not  entitled  to 
reeover  on  the  allegations  of  their  petition. 
Appellant  seems  to  lose  sight  of  tlie  fact 
that  til*  furnishing  of  a  deed  executed  so  as 
to  bind  all  of  the  plaintiffs  would  have  met 
•11  of  tb«  requirements  of  I'incus'  testimony 
as  well  as  that  of  plaintiffs'.  The  testimony 
goes  to  show  that  the  abstract  of  title,  and 
the  deed  duly  executed  by  or  on  behalf  of 
all  the  owners,  would  have  been  on  band 
on  time  had  tbe  letter  not  been  detained. 
The  eourt  gave  the  following  special  instruc- 
tion asked  by  defendant:  "In  order  for  the 
plalutllls  to  recover  In  thia  case,  you  are 
instructed  that  the  burden  of  proof  is  upon 
the  plaintiffs  to  establish  by  a  preponderance 
of  tha  e>-tdence— Fii-st,  that  U.  PUicus  not 
only  agreed  to  buy  the  property,  and  pay 
thirty-seven  hundred  dollars  therefor,  on  or 
before  November  26,  1897,  but  that  In  point 
of  fact  said  Pincus  would  have  bought  and 
paid  for  said  property,  and  paid  therefor 
thirty-seven  hundred  dollars,  on  or  before 
November  26,  1897;  second,  that  tbe  plain- 
tiffs could  and  would  have  furnished  to  said 
Pincus  an  abstract  of  title  to  said  property, 
together  with  deed  from  themselves  to  said 
Pincus  couveyiug  the  same,  all  of  which 
must  have  been  done  on  or  before  November 
26,  18&7;  but  if  you  believe  from  the  evi- 
dence that  the  said  Pincus  would  not  have 
bought  and  paid  tor  said  property  the  sum  of 
thirty-seven  hundred  dollars,  on  or  before 
November  20,  liflT,  even  though  the  letter 
from  W.  W.  Thomas  &  Co.  to  Adolph  Ck>hen 
had  been  promptly  delivered,  and  even 
though  plaintiffs  could  and  would  have  fur- 
nished an  abstract  of  title  to  said  property, 
together  with  deed  from  themselves  to  said 
Pincus  conveying  the  same  to  said  Pincus 
on  or  before  November  20,  1897,  then,  in  this 
event,  X  charge  you  your  verdict  should  be 
for  defendant"  These  remarlcs  dispose  also 
of  tbe  twenty-sixth  assignment. 

The  twenty-seventh  assignment  complains 
of  ths  refusal  of  this  charge:  "If  you  be- 
ll«r*  troai  tbe  evidence  that  prior  to  Novem- 


ber 26,  1S97,  H.  Plncu  withdrew  his  prop- 
osition to  buy  the  property,  then  I  charge 
you  that  your  verdict  must  lie  for  defend- 
ant" Another  charge  asked  by  defendant 
was  given  as  follows:  "The  plaintiffs  al- 
lege that  H.  Pincus  propcmeA  to  buy  the 
property  provided  an  abstract  of  title  and 
deeds  conveying  the  property  to  him  from 
plamtlSs  wete  furnished  prior  to  November 
20,  1807.  Now,  If  you  believe  from  the  evi- 
dence that  prior  to  November  26,  1897,  the 
said  Pincus  withdrew  bis  offer  to  buy  tbe 
property,  and  that  the  failure  of  plaintiffs  to 
furnish  an  abstract  of  title  to  the  property 
and  to  execute  a  deed  from  them  to  Pincus 
before  November  26,  1807,  was  not  tbe  rea- 
son Pincus  withdrew  bis  offer,  but  that  Pin- 
cus withdrew  his  offer  before  November  26, 
1887,  for  some  otlier  reason,  then  I  charge 
you  your  verdict  must  be  for  defendant." 
The  charge  that  was  cefnsed  was  properly 
refused.  It  proceeds  upon  the  theory  that 
Pincus  made  bis  offer  limiting  the  time  t» 
November  26,  1897.  The  petition  does  not 
so  allege,  nor  is  there  any  testimony,  that 
such  was  his  proposition.  He  was  the  only 
witness  who  testified  that  he  offered  to  buy 
within  a  certain  time,  and  he  does  not  state 
what  that  time  was.  All  the  other  witnesses 
testify  simply  that  the  offer  was  made,  aud 
the  implication  would  be  that  it  was  open 
for  a  reasonable  time.  The  charge  that  was 
given  was  as  favorable  in  this  regard  as  de- 
fendant could  have  expected.  The  Judg- 
ment Is  affirmed. 


KEATING  IMPI/EMENT  &  MACeiNH  CO. 
V.  ERIE  CITY  IRON  WORKS. 

(Cenrt  of  Qvil  Appeals  of  Texas.    June  12, 
1801.) 

ACTION  ON  ACCOCNT— BVroSNCB— HXAR8AT— 
AOMISSIBILITT  —  OIRE)CTION  OF  VBRDIOT  — 
CONFUCT  IN  BVIDENCB— INSTRUCTIONS. 

1.  Where  a  book  account  sued  on  does  not 
show  on  its  face  that  it  does  not  coatain  all 
the  transactloag  between  tbe  parties  from  the 
date  the  account  was  opened,  it  is  not  demur- 
rable for  violation  of  a  supposed  rule  that  an 
account  sued  on  should  show  that  It  begins 
with  the  commencement  of  the  dealing  be- 
tween the  parties. 

2.  It  was  not  error  to  allow  a  witness  to  tes- 
tify over  an  objection  that  his  testimony  was 
hearsay,  when  la  fact  only  a  part  of  it  was 
open  to  that  objectioa,  and  no  specific  objec- 
tion was  made  to  any  particular  portion. 

8.  Where  plaintiff  sued  on  an  account  the 
proof  of  some  items  of  which  rested  on  the 
testimony  of  plaintiff's  president,  and  the  ad- 
missions contained  in  a  letter  from  defendant 
to  plaintiff  in  reference  to  a  prospective  settle- 
ment which  referred  to  the  amount  due  as 
"balance  your  statement  July  11th,  $3,^4," 
but  plaintiff's  testimony  was  contradicted,  and 
defendant's  president  testified  that  the  expres- 
sion in  the  letter  was  not  an  admission  of  the 
correctness  of  plaintiff's  account  but  was  used 
for  couvenience  in  referriag  to  it  there  was 
such  confiict  in  the  evidence  ccHicernlnK  such 
items  that  it  was  error  to  direct  a  verdict  for 
plaintifl  thereon. 
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4.  A  defendant.  In  en  action  on  a  book  ■«- 
eonnt.  is  entitled  to  an  instrnction  that  the 
burden  of  proof  is  on  the  plaintiff  to  make  out 
its  case  by  a  preponderance  of  the  eTidence, 
and  on  items  as  to  which  there  has  been  a 
failure  to  make  tncli  proof  defendant  is  enti- 
tled to  •  Terdict. 

Brror  from  district  court,  Dallas  county; 
W.  J.  J.  Smith,  Judge. 

Action  by  the  Brie  City  Iron  Works  against 
the  Keating  Implement  &  Machine  Compa- 
ny. From  a  Judgment  in  favor  of  plalntlfl, 
defendant  brings  error.    Reversed. 

Geo.  H.  Plowman,  tor  plaintiff  in  error. 
Eugene  Williams  and  Wharton  &  Young,  for 
defendant  in  error. 


COIiLARD,  J.  Salt  by  defendant  in  er- 
ror, the  EMe  City  Iron  Works,  against  plain- 
tiff in  error,  in  tbe  district  court  of  Dallas 
county,  on  an  account  for  $1,29S.80.  De- 
fendant below  angwei-ed  by  demurrers,  gen- 
eral denial,  and  specially  that  the  item  in 
plaintiff's  account  for  $248,  for  governor  and 
crank,  bad  been  returned;  that  November  12. 
1887,  the  defendant  executed  Its  note  for  (1.- 
411.41,  which  had  been  paid,  but  had  re- 
ceived no  credit;  that  the  account  did  not 
begin  on  Septeml)er  2S,  1897,  the  date  of 
the  first  item  In  plaintiff's  account,  but  that 
there  was  an  open  running  account  with  de- 
fendant, which  began  in  1884,  wbieh  had 
never  been  settled,  which  was  still  an  open 
account;  and  claimed  that  plaintiff  should 
not  be  allowed  to  set  up  its  account,  and 
prayed  that  plaintiff's  entire  account  shoold 
be  stated  from  tiie  time  It  was  opened,  in 
April,  1S84,  to  the  present  Defendant  also 
claimed  commissions  of  |950  on  sale  assisted 
in  by  it  for  plaintiff  to  Alexander  and  the 
Street  Railway  Company  of  Dallaa  Plain- 
tiff's account  was  verified  by  affldarlt,  as  re- 
quired by  the  statute  (Rev.  St.  art  2323), 
thus  making  prima  facte  evidence  of  the 
same;  which  was  denied  by  counter  affidavit 
of  defendant  by  written  denial,  denying  that 
it  was  just  or  true  in  whole  or  in  part  and 
declaring  that  it  did  not  owe  the  same  or 
any  part  thereof.  Other  Items  of  defend- 
ant's claim  were  verified  by  affidavit  Plaln- 
tlfl replied,  specially  excepting  to  defendant's 
claim  for  |950  commissions,  on  the  ground 
that  it  was  for  unliquidated  damages,  and 
filed  general  denial,  and  also  claimed  Interest 
at  6  per  cent  on  goods  from  January  1st 
after  the  alleged  purchase.  Defendant  de- 
murred to  the  claim  for  interest  The  Jury 
returned  verdict  following  Instructions  of 
the  court:  "We,  the  Jury,  find  for  plaintiff 
nine  tanndied  and  eigbi7-four  dollars  and 
twenty-flve  cents,  and  for  defendant  five 
tanndred  and  twenty-nine  dollars  and  eighty- 
five  cents.  Difference  in  favor  of  plaintiff, 
four  hundred  and  fifty-four  dollars  and  forty- 
five  cents."  Judgment  was  rendered  pur- 
suant to  the  verdict  in  favor  of  plaintiff, 
from  which  defendant  has  sued  out  writ  of 
error. 


Opinion. 

1.  It  la  Insisted  by  plalntlfl  In  error  that 
the  court  below  should  hare  sustained  Its 
special  demurrer  to  the  petition,  which  de- 
murrer contends  thilt  the  account  sued  oa 
does  not  show  that  It  begins  with  the  com- 
mencement of  the  dealings  between  the  par- 
ties. The  account  does  not  show  the  con- 
trary, and  tf  It  be  true  that  an  account  made 
the  basis  of  the  suit  should  show  all  the 
dealings  of  the  creditor  with  the  debtor, 
charges  and  credits  from  the  )>eglnnlng  to 
the  end,— a  proposition  which  we  do  not 
adopt— still  the  account  In  this  case  does 
not  show  that  the  rale  contended  for  has 
been  riolated  so  as  to  make  It  subject  to 
demurrer.  The  first  Item  in  the  account  Is  of 
date  September  25,  1887.  Then  other  items 
occur  consecutively  to  the  last  charge,  of 
date  April  4tb;  the  hist  credit  being  of  date 
October  25,  1897.  The  account  on  its  face 
docs  not  disclose  any  violation  of  the  suppos- 
ed rule. 

2.  We  do  not  nnderstand  that  any  excep- 
tion was  taken  to  the  remark  «t  the  court, 
tn  the  presence  of  the  Jury,  to  the  effect  that 
plalntlfl  had  already  proved  his  account,  ex- 
cept certain  Items.  The  bill  does  not  reach 
the  matter.  Of  course,  the  plaintiff  was  re- 
quired, under  the  sworn  plea  of  defendant 
denying  the  Justice  of  the  account  sued  on, 
to  prove  his  account  as  at  common  law,  and 
then  it  was  for  the  Jury  to  decide  whether 
or  not  the  proof  bad  been  made,  and  the 
court  should  not  comment  verbally  or  other- 
wise, upon  the  effect  of  the  testimony;  but 
the  exception  does  not  reach  the  point.  Be- 
sides this,  the  court  at  last  expressly  stated 
that  defendant  could  dispute  any  Item  In 
the  account  by  testimony.  As  to  bnrdeB  of 
proof  In  a  suit  on  a  sworn  account  which 
is  denied  under  oath  by  defendant  see  Rev. 
St  art  2323,  and  Olive  v.  Hester,  63  Tex. 
193;  and  as  to  Improper  comments  of  the 
trial  comrt  on  oral  testimony  in  the  presence 
of  the  Jury,  see  Railway  Co.  v.  Murphy,  46 
Tex.  8C7,  26  Am.  Rep.  272;  Levy  v.  Mc- 
Dowell, 45  Tex.  226. 

S.  The  next  assignment  of  error  to  be 
noticed  is  a  complaint  that  the  court  should 
have  excluded  the  testimony  of  wltnere  Thom- 
as L.  Durban,  plaintiff's  witness,  one  of  its 
directors,  upon  the  ground  that  his  testi- 
mony was  hearsay,  and  not  within  his  per- 
sonal knowledge.  The  court  was  requested 
to  exclude  the  testimony,— not  a  part  of  it,  or 
any  particular  part— and  refused  to  do  .so. 
All  of  the  testimony  of  the  witness  could  not 
be  excluded,  because  he  testified  that  be  as- 
sisted in  the  sale  of  the  128  horse  power 
boiler  Inquired  about  and  this  was  admissi- 
ble, as  within  his  own  personal  knowledge.  If 
the  court  had  been  requested  to  exclude  sucb 
of  his  testimony  as  was  derived  from  hear- 
say only.  It  would  probably  have  been  done. 
Much  of  his  testimony  was  hearsay  and  iu- 
competeut  and  that  should  have  been  strick- 
en out  on  objection,  but  It  was  not  aU  bu1>- 
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Ject  to  that  objection.  We  cannot,  therefore, 
sajr  that  the  court  erred  In  refusing  to  ex- 
clude all  of  his  testimony. 

i.  There  la  reversible  error  In  the  court's 
charge  as  assigned.  The  court,  in  the  first 
paragraph  of  the  charge  given  to  the  Jury, 
said:  "You  wUl  allow  in  favor  of  plaintiff 
all  of  the  items  of  charge  against  defendant 
presented  in  the  itemized  account  attached 
to  plaintiff's  petition,  except  the  items  here- 
inafter mentioned,  and,  as  to  the  items  here- 
inafter mentioned,  you  wUl  either  allow  or 
disallow  them  as  charges  in  favor  of  plaintiff 
against  defendant,  accordingly  as  you  find 
for  plaintiff  or  defendant  upon  the  issues, 
respectively,  submitted  to  you  hereinafter  in 
relation  to  such  items."  The  court  then  sub-- 
mitted  Issues:  (a)  The  Item  of  $248.80,  for 
governor  and  crank,  claimed  by  defendant 
to  have  been  returned  to  plaintiff;  (b)  Item 
of  Interest;  (c)  item  of  $100.95  charged  for 
sending  a  man  to  Seguln  tp  make  engine  run 
properly,  and  the  Item  of  $15  freight  collected 
from  railway  company  by  plaintiff,  which 
had  heen  paid  by  defendant  In  addition  to 
the  above  items  of  accoimt  sued  on,  the 
charge  submitted  defendant's  counter  charge, 
1850,  commissions  claimed  on  sale  of  engines, 
but  no  mention  was  made  of  this  In  the  ac- 
count of  plaintiff.  The  account  sued  on  con- 
tains 16  items  of  charge,  besides  interest 
amounting  to  $4,454.09,  and  a  number  of 
credits  amounting  to  $3,288.29.  It  was  veri- 
fied by  affidavit  of  Edward  Moore,  agent 
of  plaintiff,  and  was  denied,  in  whole  and  in 
part,  by  counter  affidavit  of  defendant's  pres- 
ident Durban's  testimony  could  not  be  said 
to  support  more  than  one  Item  in  the  ac- 
count the  sale  of  the  128  horse  power  en- 
gine, in  the  sale  of  which  he  assisted.  The 
rest  of  his  testimony  was  hearsay,  except  in 
reference  to  a  settlement  A  letter  of  de- 
fendant read  in  evidence  by  plaintiff,  of 
date  July  11,  1898,  purports  to  have  sent 
plaintiff  $1,140.93  to  cover  balance  due,  as 
per  statement  appended  to  the  letter,  made 
by  defendant  The  statement  challenges  the 
Justice  of  several  Items  in  plalntifTs  account 
that  are  not  referred  to  in  the  court's  charge 
as  issuable  Items.  Besides  this,  the  letter 
does  not  In  terms  refer  to  plaintiff's  account 
now  sued  on,  so  as  to  identify  it  as  the  same 
upon  which  the  payment  was  then  made  by 
draft  for  the  $1,140.33.  The  testhuony  of 
Keating  disputes  the  identity  of  the  account 
now  in  suit  and  that  referred  to  in  his  letter, 
and  points  out  the  difference.  Whether  his 
tMtlmony  was  true  or  not  was  a  question 
for  the  Jury,  and  the  same  may  be  said  of 
the  testimony  of  Durban.  Even  if  Durban's 
testimony  had  not  been  disputed,  it  would 
be  Improper  to  assume  in  the  charge  that  the 
facts  stated  by  him  on  this  branch  of  the 
case  were  true,  he  being  an  interested  party, 
—a  director  of  plaintiff  company.  We  do  not 
find  that  the  letter  of  defendant  referred  to 
admits  the  account  of  plaintiff  to  the  amount 
oC  $8,600.5&    It  refers  to  that  amount  as 


"balance  your  statement  7nly  11,  1898,  $3,- 
624.58."  Defendant  Keating,  referring  to 
this  balance  and  Durban's  testimony,  testi- 
fied: "It  was  stated  by  the  witness  Durban 
that  our  accounts  agreed  in  the  item  of  $3,- 
621.58.  It  is  not  a  fact,  and  this  letter  does 
not  show  it  It  is  not  a  fact  that  the  ac- 
counts agreed  at  oU.  It  is  a  fact  that  this 
letter  was  written  this  way  for  convenience, 
in  order  to  avoid  confusion.  We  did  rec<>ive 
from  them  a  statement  of  account  claiming 
$3,624.58,  and  we  took  that  account  and 
showed  what  items  were  improperly  char- 
ged, and  did  not  form  a  part  of  it  and 
showed  that  the  $3,624.58  was  error,  and  did 
not  correspond  with  our  books.  The  account 
sued  on  is  different  from  the  above-mentioned 
account  We  simply  took  their  figures,  and 
analysed  their  account  and  called  their  at- 
tention to  where  the  errors  occurred  in  their 
statement.  We  showed  we  were  entitled 
to  $575,  $21,  and  $248.80."  The  witness  re- 
fers also  to  the  $15,  which,  however,  was 
submitted  in  the  court's  charge.  Under  the 
foregoing,  It  will  be  seen  that  it  was  error 
to  charge  that  the  Jury  should  allow  plaintiff 
all  the  items  of  ita  account  except  snch  as 
were  referred  to  as  disputed.  Rankin  v. 
BeU,  86  Tex.  32,  19  a  W.  874;  Potter  v. 
Wheat  63  Tex.  401.  It  is  true  the  Jury  re- 
turned a  verdict  for  only  $454.45,  not  half 
the  amount  claimed  by  plaintiff,  allowing 
defendant  a  credit  of  only  $529.80,  bnt  it  Is 
impossible  to  know  upon  what  the  credit 
was  based.  It  (the  credit)  might  have  been 
for  more,  and,  in  view  of  the  court's  charge, 
the  Judgment  must  be  reversed. 

5.  The  court  should  have  given  the  re- 
quested charge  of  defendant  as  follows: 
"You  are  charged,  at  the  request  of  the  de- 
fendant that  the  burden  of  proof  devolves 
upon  the  plaintiff  to  make  out  its  case  on 
the  accouut  sued  on  by  a  preponderance  of 
evidence,  and  as  to  those  items.  If  any,  upon 
which  there  has  been  a  failure,  if  any,  to 
make  proof,  you  will  disallow  them  to  pbiin- 
tlfl,  and  as  to  such  items,  if  any,  you  will 
find  in  favor  of  defendant"  The  court  re- 
fused to  so  charge.  Pottef  t.  Wheat  53 
Tex.  401.  We  do  not  deem  it  necessary  to 
express  our  opinion  on  other  matters  present- 
ed in  the  brief.  Because  of  the  errors  no- 
ticed, the  Judgment  of  the  lower  court  is 
reversed,  and  the  cause  remanded.  Revers- 
ed and  remanded. 


(JDDAHY  PACTCING  CX).  et  al.  ▼.  DORSET. 

(Court  of  (Svil  Appeals  of  Texas.    June  12, 
1901.) 

CARRIERS  —  PERISHABLE  OOODS  —  INJtlRIBS- 
UABILITT  OF  CONSIGNOR— INTERUBDIATB 
CARRIERS  —  INSTRUCTIONS  —  PREJUDICIAL 
ERROR. 

1.  Where  a  consignee  of  perishable  goods, 
which  bad  been  shipped  over  the  connecting 
lines  of  several  railroads,  sued  the  last  carrier 
for  injuries  to  the  same,  and  the  railroad  im- 
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pleaded  the  consiirnor,  askiag  for  jadgment 
OTer  against  it  in  case  the  goods  were  damaged 
before  they  left  its  hands,  an  instruction  that 
the  consignor  would  be  liable  if  the  jury  should 
find  that  the  goods  were  damaged  in  transit 
before  they  were  received  by  defendant  rail- 
road was  erroneous,  because  making  the  con- 
signor liable  for  the  negligence  of  any  of  the  in- 
termediate carriers. 

2.  Where  a  railroad,  sued  for  injuries  to  goods, 
impleaded  the  consignor,  and  prajed  jndgment 
over  against  it  in  case  the  goods  were  dam- 
aged before  they  left  its  hands,  an_  erroneous 
instruction,  unfavorable  to  the  consignor,  was 
not  rendered  harmless  by  the  form  of  a  ver- 
dict finding  for  the  plaintiff  against  the  rail- 
road, and  for  Uie  railroad  against  the  consign- 
or, since,  in  spite  of  the  fact  that  the  railroad 
was  not  excused,  the  ultimate  liability  rested 
on  the  consignor. 

S.  AVhere  a  carrier  has  instructions  not  to  de- 
liver property  to  a  consignee  until  a  draft  at- 
tached to  the  bill  of  lading  has  been  paid,  such 
property  does  not  belong  to  the  consignee  un- 
til delivered,  and  hence  he  cannot  maintain  an 
action  for  injuries  to  it  while  in  the  carrier's 
hands. 

Appeal  from  Hamilton  county  court;  S.  J. 
Allen,  Special  Judge. 

Action  by  R.  A.  Dorsey  against  the  Texas 
Central  Railroad  Company,  in  wbicb  the 
Cudaby  Paddng  Company  was  impleaded. 
From  a  Judgment  In  favor  of  plaintiff  and 
against  tbe  railroad  company,  and  in  favor  of 
tbe  railroad  company  against  tbe  packing 
company,  each  defendant  separately  appeals. 
Reversed. 

J.  Van  Steenwyk,  for  appellant  Oudahy 
Packing  Co.  Bidson  &  Eidson  and  L.  W. 
Campbell,  for  appellant  Texas  Central  R.  Co. 


KEY,  J.  R.  A  Dorsey  brought  suit  against 
tbe  Texas  Central  Railroad  Company  to  re- 
cover damages  for  injuries  to  a  car  load  of 
meat  delivered  by  the  railroad  company,  as 
a  common  carrier,  to  tbe  plaintiff.  The  rail- 
road company  !mp]ead<<d  tbe  Cudahy  Packing 
Company,  tbe  consignor,  who  had  shipped 
tbe  meat  from  South  Omaha,  Neb.,  alleging 
that,  if  the  meat  was  damaged,  as  averred 
by  the  plaintiff,  the  packing  company,  and 
not  the  railroad,  caused  such  damage,  and 
praying  for  Judgment  over  against  said  com- 
pany In  tbe  event  of  the  plalntlfTs  recovery 
against  it  Tbe  trial  resulted  in  a  verdict  and 
Judgment  in  favor  of  the  plaintiff  against  the 
railroad  company,  and  In  favor  of  tbe  railroad 
company  for  a  like  amount  against  the  pack- 
ing company.  The  latter  has  appealed,  and 
assigns  numerous  errors.  Tbe  railroad  com- 
pany has  also  appealed,  and  assigns  errors. 

Tbe  questions  sought  to  be  presented  in 
reference  to  misjoinder  of  parties  and  of  caus- 
es of  action  we  regard  as  waived,  because 
not  presented  in  tbe  due  order  of  pleading. 
Grand  Lodge  v.  Stumpf  (Tex.  Civ.  App.)  5S 
S.  W.  840.  We  reverse  the  case  because  the 
court  gave  the  following  instruction,  com- 


plained of  in  appellant's  sixteenth  assignment 
of  error:  "If  you  believe  from  the  evidence 
that  the  meat  for  the  value  of  which  plain- 
tiff sues  was  shipped  by  the  Cudaby  Packing 
Company  to  the  plaintiff  at  Hico,  and  that 
the  draft  for  tbe  purchase  price  of  said  tneat 
was  attached  to  the  bill  of  lading,  and  that 
the  said  draft  and  bill  of  lading  were  sent  to 
tbe  bank  at  Hico  with  Instructions  to  said 
bank  not  to  deliver  said  bill  of  lading  until 
said  draft  was  paid,  and  the  plaintiff  paid  off 
said  draft  before  he  inspected  said  meat,  and 
you  further  believe  that  said  meat  was  either 
spoiled  or  damaged  before  its  shipment  by  the 
Cudahy  Packing  Company,  or  tbe  same  be- 
came damaged  or  spoiled  in  transit  liefore 
tbe  defendant  Texas  Central  Railroad  Co.  re- 
ceived It,  then  the  said  Cudahy  Packing  Co. 
would  be  liable  for  the  value  of  said  meat, 
and  not  the  defendant  Texas  Central  Railroad 
Co.;  and,  if  you  so  believe,  you  will  find  in 
favor  of  the  Texas  Central  Railroad  Co. 
against  the  plaintiff,  and  in  favor  of  the 
plaintiff  against  Cudahy  Packing  Co."  This 
instruction  made  appellant,  the  shipper,  re- 
sponsible if  the  property  shipped  was  Injur- 
ed by  the  negligence  of  any  other  carrier  than 
the  Texas  Central  Railroad  Company,  which, 
of  course,  is  not  a  sound  proposition  of  law. 
Tbe  shipment  passed  over  more  than  one  rail- 
road, and  tbe  evidence  indicated  some  delay 
before  It  was  received  by  the  Texas  Central 
Railroad;  but  for  the  injury  that  may  have 
resulted  from  such  delay  tbe  charge  referred 
to  makes  tbe  packing  company  responsible. 
It  is  not  sufl3clent  answer  to  this  to  say  that, 
as  the  jury  did  not  acquit  the  Texas  Central 
Railroad  Company,  and  find  directly  for  the 
plaintiff  against  the  packing  company,  there- 
fore tbe  error  in  this  charge  is  harmless.  Al- 
though tbe  verdict  and  judgment  were  for 
the  plaintiff  against  the  railroad  company, 
yet  that  company  is  indemnified  by  Judgment 
over  against  the  packing  company;  and  the 
result  would  be  that  tbe  latter  company,  and 
not  tbe  railroad  company,  would  pay  for  the 
damage  done  to  the  property.  While  we  do 
not  hold  that  any  of  the  charges  requested 
by  appellant  should  have  been  given  in  the 
form  submitted,  we  think  the  court  should 
have  charged  upon  the  question  of  the  plain- 
tiff's ownership  of  the  meat  at  the  time  it 
was  damaged.  If  tbe  carrier  had  instruc- 
tions not  to  deliver  the  property  until  it  was 
paid  for,  then  It  did  not  belong  to  the  plain- 
tiff at  the  time  of  the  alleged  Injury,  and  he 
could  not  maintain  his  action  for  damages 
thereto.  Except  those  which  assail  the  ver- 
dict of  the  Jury,  and  upon  which  we  express 
no  opinion,  we  overmle  all  the  other  assign- 
ments of  errors.  Including  those  presented  by 
the  railroad  company.  For  the  error  indicat- 
ed, tbe  Judgment  is  reversed,  and  the  cause 
remanded.    Reversed  and  remanded. 
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lEWIN  T.   BEXAB   (XIUNTr.' 

(Court  of  Civil  Appeals  of  Texas.    May  15, 

1901.) 

JUDQMENTS— COLLATERAL  ATTACK— SEHVICB 
—PtJBLICATIONf— EVIDENCE— ADMISSIBILITT— 
JUSTICE'S  RECORD— PAROL  BVIDBNCB— NON- 
RESIDENT DBFBNDANT— LANDLORD'S  LIEN— 
FORECLOSURE— PROPERTY-  SEIZURE  —  JUS- 
TICK'S  JURISDICTION. 

1.  Where  a  nonresident  defendant  admitted 
■errice  hy  publication,  an  allegation  that  by 
secret  arrangement  between  an  attorney,  ap- 
pointed by  the  court  to  represent  defendant, 
and  plaintiff,  defendaut  was  preveated  from 
presenting  his  defense,  constituted  no  ground 
for  a  collateral  attack  on  a  judgment  in  faror 
of  plaintiff,  in  the  al>senc«  of  evidence  excua- 
ins  defendant's  failure  to  move  for  a  new  trial. 

2.  Sayles'  Civ.  St.  art.  1205,  requires  that  a 
citation  by  publication  shall  be  published  once 
In  each  week  for  four  consecutive  weeks  previ- 
ooa  to  the  return  day  thereof.  Held,  that  the 
pnblication  of  service  for  a  nonresident  defend- 
ant made  September  30th,  October  7th,  14th, 
and  21st,  citmg  defendant  to  appear  Octol>er 
23d,  was  good  where  judgment  was  not  render- 
ed until  the  next  term  of  court  in  December. 

3.  Where  defendant  in  an  action  for  conver- 
aloa  justified  his  taking  possession  under  a 
judgment  foreclosing  a  landlord's  lien  on  it  in 
a  justice  court,  the  statement  of  facts  filed  in 
that  court  was  properly  excluded  as  immateri- 
al. 

4.  PlaintifF  obtained  possession  of  property 
under  a  judgment  foreclosing  a  landlord's  lien 
against  defendant  and  others  aa  co-defendants. 
Held,  in  a  subsequent  action  by  the  defendant 
against  plaintiff  for  converting  the  property, 
that  evidence  that  one  of  the  co-defendants 
was  not  served  with  process  in  the  foreclosure 
suit  was  properly  excluded  as  immaterial. 

5.  A  judgment  entry  in  a  justice  court  can- 
not be  contradicted  by  parol  evidence  that  the 

{adgment  was  not  entered  at  the  time  shown 
ly  the  justice's  record. 
6l  Under  Sayles'  Ov.  St.  art.  1504b,  provi- 
ding that,  where  a  nonresident  claims  a  right 
or  interest  in  property  in  this  state,  a  suit 
may  be  maintaiuea  against  him  through  cita- 
tion by  pnblication,  without  attaching  the  prop- 
erty, whether  he  la  in  actual  possession  of  the 
property  or  not,  a  judgment  foreclosing  a  land- 
loni's  lien  on  property  In  which  a  nonresident, 
wbo  is  served  by  publication,  claimed  an  inter- 
est, was  not  invalid  because  the  property  was 
not  in  the  nonresident's  possession,  and  l>e- 
caase  it  was  not  seized  under  a  writ  directed 
•Calnst  It  as  liis  property. 

7.  Under  Sayles'  Civ.  St.  art.  1007,  provid- 
ing that,  where  service  is  by  publication,  the 
first  day  of  the  second  term  thereafter  shall 
be  the  appearance  day,  evidence  that  service 
by  publication  in  a  justice  court  was  completed 
on  October  21st  and  cited  defendant  to  appear 
«n  October  23d  did  not  render  invalid  a  judg- 
ment rendered  against  defendant  at  the  suc- 
ceeding term  in  December,  though  the  action 
«vae  not  continued  over  to  the  December  term. 

8.  The  jurisdiction  of  a  justice  court  being 
determined  by  the  amount  claimed,  and  not  by 
the  value  of  the  property,  the  foreclosnre  of 
a  landlord's  lien  for  $125  was  not  invalid, 
tliough  the  value  of  the  property  seized  under 
<the  lien  exceeded  the  justice's  jurisdiction. 

0.  AV'here  a  suit  to  foreclose  a  landlord's  Hen 
was  instituted  before  the  tenant's  property  was 
removed  from  the  leased  premises,  it  was  aah- 
ject  to  the  lien,  though  it  had  been  sold  under 
«xecntion  to  satisfy  a  judgment  against  the 
tenant  before  the  rendition  of  the  foreclosure 
judgment. 

Appeal  from  district  court,  Bexar  connty; 
8.  J.  Brooks,  J^udge. 

>  Writ  of  error  denied  by  supreme  court  June  24,  UOl. 


Action  by  Joseph  I.  Irwin  ngainat  Bexar 
county.  From  a  judgment  In  favor  of  the 
defendant,  plaintiff  appeals.    Affirmed. 

B.  li.  Aycock  and  O.  8.  Robinson,  for  ap- 
pellant 

FLT,  J.  This  suit  was  Institnted  by  appel- 
lant, and  In  bis  third  amended  petition  (the 
original  and  first  and  second  amended  peti- 
tions not  appearing  in  the  record)  the  allega- 
tions make  out  a  case  of  conversion  by  ap- 
pellee of  a  certain  printing  plant,  with  a 
prayer  for  damages,  Interest,  and  costs.  The 
county  set  up  a  claim  to  the  property  under 
and  by  virtue  of  a  Judgment  in  the  Justice's 
court  in  its  favor  against  SadoTsky  &  Co.  and 
appellant  foreclosing  a  landlord's  lien  on  the 
property  in  controversy,  which  Judgment  was 
alleged  to  be  res  adjudlcata  as  against  appel- 
lant. In  reply  appellant  filed  a  supplemental 
petition  and  a  trial  amendment  setting  forth 
that  he  bad  been  cited  by  publication,  the 
first  publication  of  which  citation  was  on  Sep- 
tember 30,  1S99,  and  that  one  W.  R.  Camp 
colluded  with  appellee,  and  secret  Judgment 
was,  in  November,  1S09,  rendered  against 
blm  without  the  knowledge  or  consent  of 
counsel  appellant  had  employed  to  represent 
him  In  the  Justice's  court  In  the  trial  amend- 
ment appellant  alleged  that  a  preliminary  in- 
junction had  been  granted  against  the  sale  of 
the  property,  and  prayed  that  it  be  perpetuat- 
ed. Exceptions  were  sustained  to  the  supple- 
mental petition  and  trial  amendment.  The 
evidence  showed  that  the  property  in  contro- 
versy had  been  sold  under  execution  to  Joseph 
I.  Irwin,  issued  by  virtue  of  a  Judgment  in 
favor  of  Irwin  Bank  against  Nathan  and 
Moses  Sadovsky.  The  execution  sale  took 
place  on  July  1,  1899.  At  that  time  the  ap- 
pellee had  possession  of  the  property,  and  on 
August  S,  1890,  Instituted  suit  against  Nathan 
and  Moses  Sadovsky,  doing  business  under 
the  firm  name  of  Sadovsky  &  Co.,  residents 
of  Bexar  county,  and  Joseph  I.  Irwin,  a  resi- 
dent of  Bartholomew  county,  state  of  Indiana, 
to  foreclose  a  Hen  for  rent  on  the  property  in 
controversy.  After  alleging  the  indebtedness 
of  Sadovsky  for  rent,  it  was  alleged  "that  de- 
fendant Joseph  I.  Irwin  Is  asserting  some 
character  of  claim  to  the  proi)erty  situated  in 
said  building,  and  is  a  necessary  and  proper 
party  herein."  On  Decembef  14,  1890,— over 
four  months  after  fhe  suit  was  instituted,— 
Judgment  was  taken  against  Sadovsky  &  Co. 
and  appellant  In  that  Judgment  it  was  recit- 
ed that  "Joseph  L  Irwin,  although  duly  dted, 
came  not,  but  wholly  made  default  and  the 
court,  having  appointed  W.  R.  Camp,  Esq., 
an  attorney  of  the  bar,  to  represent  the  at>- 
sent  defendant  Joseph  I.  Irwin,  and  after  full 
proof,  being  satisfied  tbat  It  has  Jurisdiction 
over  the  persons  and  subject-matter,  and  tliat 
under  the  evidence  the  law  and  the  facts  are 
with  the  plaintiff,  Bexar  county,  doth  order, 
adjudge,  and '  decree  that  plaintiff,  Bexar 
county,  do  have  and  recover  of  and  from  the 
defendant  Sadovsky  &  Co.,  a  firm  composed 
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of  Nathan  Sadoyalty  and  Moses  SadoTsky, 
the  Bom  of  one  hundred  and  twenty-flTe  dol- 
lars as  rents  dne  plalntifl  by  said  Sadovsky 
ft  Co.  for  the  rent  of  N&  112  Soledad  street. 
In  the  city  of  San  Antonio,  Texas,  together 
-with  Interest  on  the  said  sum  of  one  hundred 
and  twenty-five  dollars  at  the  rate  of  6  per 
cent  per  annum  from  the  date  of  this  judg- 
ment tin  paid,  and  all  costs  of  suit"  It  was 
fnrtber  adjudged  that  the  county  had  a  Hen 
on  certain  property  therein  described  for  the 
rents,  and  that  such  lien  was  superior  to  any 
claim  on  the  part  of  Joseph  I.  Irwin,  and 
the  lien  was  foreclosed  as  against  lilm  as  well 
as  the  other  defendants,  and  It  was  ordered 
that  the  property  be  sold  to  satisfy  the  claim 
for  rent  and  all  costs.  There  was  no  attempt 
to  take  a  personal  Judgment  against  appel- 
laDt  Appellant  admitted  serrlce  by  publica- 
tion In  the  supplemental  petition,  and  also 
that  be  had  an  attorney  to  represent  him  In 
the  Justice's  court  but  that  In  some  way  that 
is  not  made  dear  from  the  pleadings  a  secret 
agreement  was  made  between  the  r^rresenta- 
tlve  of  the  county  and  the  attorney  appointed 
by  the  court  to  represent  the  appellant  where- 
by Judgment  was  rendered  against  appellant 
In  NoTember,  and  he  was  prevented  from  pre- 
senting his  defense.  The  allegations  did  not 
present  any  grounds  upon  which  the  Judg- 
ment could  be  attacked.  The  uncontradicted 
proof  established  that  the  Judgment  was  ren- 
dned  In  December,  and  not  in  November. 
There  was  no  reason  given  why  appellant  did 
not  move  for  a  new  trial  in  the  Justice's  court 
In  the  trial  amendment  filed  by  appellant  it 
If  alleged  that  the  time  had  not  elapsed  for 
perfecting  the  citation  by  publication,  and  to 
Kustaln  this  allegation  appellant  sought  to  In- 
troduce the  return  of  the  sheriff  on  the  cita- 
tion, and  other  evidence,  to  show  that  the 
times  of  publication  were  on  September  30th 
and  October  7th,  14th,  and  2l8t  and  that  ap- 
pelhint  was  cited  to  appear  on  October  23, 
1899.  We  will  consider  the  testimony  as 
though  it  had  been  admitted,  Instead  of  hav- 
ing been  excluded. 

The  statute  requires  that  a  citation  by  pub- 
lication shall  be  published  once  In  each  week 
ft)r  4  consecutive  weeks  previous  to  the  return 
day  thereof;  that  is,  the  first  publication 
must  be  28  days  before  the  first  day  of  the 
court  to  which  the  writ  to  returnable.  Arti- 
cle 1265,  Sayles'  Civ.  St  The  service  waa 
not,  therefore,  completed  at  the  October  term 
of  the  Justice's  court  to  which  the  citation 
was  returnable,  and  neither  was  Judgment 
taken  at  that  term.  The  service  was,  how- 
ever, good'  for  the  next  term  of  the  court  one 
month  thereafter,  and  Judgment  was  not 
taken  until  after  that  time.  Hill  v.  Baylor, 
23  Tex.  261;  CLeary  t.  Durant  TO  Tex.  409, 
11  8.  W.  110. 

The  statement  of  facts  filed  In  the  Justice's 
court  as  required  by  law,  was  properly  re- 
jected as  evidence.  It  was  irrelevant  and 
could  have  been  of  no  benefit  to  appellant 

Appellant  also  desired  to  prove  that  one 


of  the  Sadovrtcys  was  never  served  with 
process,  because  he  waa  dead.  Proof  of  that 
fact  would  not  have  affected- the  validity  of 
the  Judgment  and  could  not  have  had  any 
materiality. 

The  parol  evidence  offered  to  attack  tbe 
record  as  to  the  time  of  entry  of  tbe  Jadc- 
ment  as  shown  by  the  record  of  the  Justice's 
court  was  properly  rejected.  The  record 
could  not  be  contradicted  by  parol  testimony. 
Chapman  v.  Smith,  16  How.  114,  14  L.  Bd. 
8GS;  Lyon  v.  Mannfactnring  Co.,  126  U.  & 
G88,  8  Sup.  Ct  TB2,  81  L.  Ed.  889.  The  tes- 
timony offered,  had  It  been'  admitted,  would 
not  show  that  tbe  Judgment  was  not  entered 
during  the  term  at  which  it  was  rendered. 
If  it  had.  been  proved  tliat  tbe  Judgment  had 
not  l>een  altered  on  Decesiber  2Stta,  it  would 
not  have  impaired  its  Titality.  Young  ▼. 
Pf^tter  (Tex.  Cir.  App.)  30  S.  W.  94. 

It  la  Insisted  by  appellant  that  tbe  judg- 
ment was  void,  because  the  property  was  not 
seized  under  a  writ  directed  against  It  as 
tbe  property  of  appellant  The  seizure  of 
the  property  was  not  ess^itial  to  Jurisdic- 
tion over  the  property,  though  citation  by 
publication.  In  the  case  of  lUce  v.  Peteet, 
06  Tex.  568,  1  S.  W.  657,  it  was  contended 
that  a  nonresident  cannot  be  sued  in  our 
courts,  when  he  lias  effects  in  the  state,  un- 
less the  effects  are  brought  b^ore  the  conrt 
to  await  the  final  Judgpoit  and  that  this 
must  be  done  by  attachment  garnishment  or 
similar  process;  and  It  was  held  by  the 
court:  "There  Is  no  special  requirement  In 
our  statutes  that  such  suits  shall  be  accom- 
panied by  a  seizure  of  the  defendant's  prop- 
erty or  garnishment  of  his  effects.  Nor  can 
any  such  principle  be  derived  from  our  at- 
tachmc  nt  law.  It  gives  the  plaintiff  the  right 
to  obtain  an  attachment  on  the  ground  that 
the  defendant  is  a  nonresident  bat  does 
not  compel  him  to  do  so  in  order  to  be  enti- 
tled to  brin^  a  suit  This  woiild  be  to  deny 
bini  the  nght  to  sue  unless  he  could  sweat 
to  everything  necessary  to  procure  an  at- 
tachm«it  and  give  the  bond  required  in  such 
oases.  It  would  Impose  upon  him  a  burden 
which  would,  in  many  cases,  amount  to  a 
denial  of  Justtce."  Since  the  above-cited  de- 
cision was  rendered,  chapter  22,  Sayles'  Civ. 
St.,  has  made  provision  for  suits  against  non- 
residents, and  provides  for  such  suits  In  the 
class  of  cases  to  which  tills  belongs.  It  is 
provided  In  article  1504b  of  that  chapter  that 
such  action  may  be  maintained  although  the 
plaintiff  is  not  in  actual  possession  of  such 
property,  and  service  may  be  made  by  publi- 
cation. We  conclude  that  there  is  no  error 
in  the  Judgment  and  It  Is  affirmed. 

On  Motion  for  Kehearins, 

(June  12.  1901.) 

In  article  1607,  Sayles'  Civ.  St,  It  Is  pro- 
vided that  where  service  Is  by  publlcaUMi, 
the  first  day  of  the  second  term  after  such 
pnbllcatloa  shall  be  appearance  day.    la  con- 
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Blderlng  the  rejected  testimony  ae  to  the 
time  the  service  was  perfected,  we  gained 
the  Impression  that  the  cause  was  continued 
over  until  the  December  term,  but  it  is  in- 
sisted bj  api>ellant  that  this  was  not  done. 
If  this  contention  be  well  founded.  It  would 
not  invalidate  the  judgment.  In  the  case  of 
Williams  V.  Haynes,  77  Tex.  283,  13  S.  W, 
1029,  18  Am.  St  Rep.  752,  it  was  said: 
"Even  where  a  port  of  the  record— the  cita- 
tion and  its  return— shows  that  service  could 
not  have  been  had,  the  Judgment  of  a  justice 
of  the  peace  reciting  that  the  defendant 
wholly  made  default,  and  that  he  was  duly 
served  with  process,  was  held  not  Impeach- 
ed. The  Judgment  being  the  final  act  of  the 
court,  its  Judicial  finding  Imports  absolute 
verity.  Evidence  of  fraud  aliunde  the  rec- 
ord cannot  be  heard  to  dispute  the  Judg- 
ment, even  where  the  fraud  Is  in  obtaining 
Jurisdiction,"— citing  Murchison  v.  White,  54 
Tex.  78;  Fleming  v.  Seellgson,  57  Tex.  524; 
Odle  v.  Frost,  59  Tex.  684;  Watklns  v. 
Davis,  61  Tex.  414;  Mikeska  y.  Blum,  63 
Tex.  44;  Treadway  v.  Eastbum,  57  Tex.  209; 
Long  T.  Brenneman,  59  Tex.  210;  Davis  v. 
Robinson,  70  Tex.  394,  7  S.  W.  749;  Tobar 
V.  Loaano,  6  Tex.  Civ.  App.  698,  25  S.  W.  973. 
The  evidence  offered  by  appellant  was  prop- 
erly rejected,  but,  if  It  had  been  admitted, 
and  given  full  weight  and  consideration,  it 
would  not  have  reppered  the  Judgment  In- 
valid. It  is  contended  that  the  property 
upon  which  appellee  sought  in  the  Justice's 
court  to  foreclose  Its  rent  Hen  was  shown  on 
this  trial  to  be  over  $200  In  value,  and  that 
the  Justice's  court  did  not  have  Jurisdiction. 
If  the  Judgment  could  be  attacked  by  show- 
ing such  a  fact,  it  would  not  affect  its  valid- 
ity. The  amount  claimed  determined  the 
Jurisdiction  of  the  Justice's  court,  and  not 
the  value  of  the  property  on  which  it  was 
sought  to  foreclose  the  lien.  Lawson  v. 
Lynch  (Tex,  Civ.  App.)  29  S.  W.  1128;  Dazey 
T.  Pennington  (Tex.  Civ.  App.)  31  S.  W.  312. 
The  property  had  not  been  removed  from  the 
premises  owned  by  appellee  when  the  suit 
In  the  Justice's  court  was  instituted,  and 
was  subject  to  the  lien  of  appellee  for  rent 
of  the  premises.    The  motion  is  overruled. 


STATE  NAT.  LOAN  &  TRUST  (X).  T. 

FULLER  et  al. 

(Oourt  of  C^vil  Appeals  of  Texas.    May  8, 

1901.) 

BXniiDINO  AND  LOAN  ASSOCIATIONS— OSXTRT- 
O08  CONTKACTS— BY-LAWS  —  PREMIUM  —  IN- 
TBRBST— N0TB;S  —  VENDOR'S  LIEN  —  TRANS- 
FER TO  THIRD  PARTY— PAYMENTS  ON  DEDT 
—MEETINGS  —  STOCKHOLDER'S  PRESENCE  — 
ESTOPPEL. 

1.  Where  neither  the  agreed  facta  nor  the 
special  verdict  furnish  the  facts  necessary  to 
form  a  basis  for  the  judgment,  the  trial  court 
will  be  presumed  to  nave  found  all  the  facts 
•esentlal  to  support  the  Judgment,  if  such  facta 
appear  in  the  statement  of  facts. 

2.  "nie  Iqr-Iaws  of  a  building  and  loan  asso- 
ciation provided  that  the  premium  bid  for  loons 


was  divisible  Into  100  parts,  and,  though  de 
ducted  from  the  loan,  is  charged  at  the  rate  of 
1  per  cent,  per  month.  Under  another  by-lew 
plaintiffs  obtained  a  loan  by  agreeing  to  pay  a 
premium  of  $300,  which  was  25  per  cent,  of 
their  loan.  FlaintiCs  paid  the  usual  rate  of 
interest  on  the  loan  al>ove  the  premium.  Held, 
that  the  premium  bid  for  the  loan  should  be 
considered  In  arriving  at  a  conclusion  as  to 
whether  the  contract  therefor  was  usurious. 

3.  Plaintiffs  borrowed  $900  from  a  building 
and  loan  association.  Under  the  by-laws  of  the 
association  and  their  contract  they  were  to  pay 
a  hundredth  part  of  the  premium  on  their  loan, 
which  amounted  to  $3  per  month,  in  addition 
to  $6  per  month  interest.  The  loan  could  have 
been  paid  before  maturity,  but  the  same  rate 
of  interest  would  prevail.  The  maturity  of  the 
debt  was  fixed  by  the  contract  and  the  by- 
laws at  100  months,  the  calculated  life  of  the 
shares.  Held,  that  the  contract  called  for  more 
than  12  per  cent  interest  per  annum,  and  was 
usurious. 

4.  A  contract  for  the  nsnrivma  interest  due  on 
another  contract  is  also  usurious. 

5.  Where  notes  secured  by  a  vendor's  lien 
were  transferred  to  a  building  and  loan  asso- 
ciation, and  afterwards  to  defendant  with  the 
express  provision  that  defendant  should  be 
subroKSted  to  the  rights  of  the  original  vendor, 
the  fact  that  a  subsequent  usurious  agreement 
was  made  with  reference  to  the  loan  would  not 
invalidate  the  original  loan. 

6.  Where  plaintiff  and  his  wife  borrowed 
money  from  a  building  association  with  which 
to  pay  off  a  vendor's  lien  on  their  property, 
agreeing  with  the  association  to  pay  6  per  cent 
per  annum  interest  and  1  per  cent  per  month 
for  premium  and  sinking  fund,  the  compensa- 
tion thus  to  be  paid  being  usanons,  and  snlrae- 
quently  the  association  transferred  the  loan  to 
a  third  party  with  the  right  of  subrogation  un- 
der the  original  lien,  the  premium,  interest 
and  sinking  fund  paid  by  plaintiff  should  be 
credited  at  the  time  of  payment  on  the  orig- 
inal note. 

7.  Where  a  building  assodatlon  transferred 
notes  and  a  lien  on  land  to  defendant  and  the 
maker  of  the  notes  was  a  stockholder  in  the 
association,  such  stockholder  would  have  no 
right,  on  obtaining  judgment  against  the  as- 
sociation for  the  value  of  his  stock,  to  offset 
this  against  the  debt  transferred. 

On  Rehearing. 

A  stockholder  of  a  building  association, 
who  was  present  at  a  meeting  thereof,  at  which 
the  property  of  the  association  was  transferred 
to  a  third  party,  resulting  in  the  association's 
suspension  of  business,  and  who  made  no  objec- 
tion thereto,  will  be  estopped  thereby  from 
claiming  credit  on  a  debt  which  was  not  includ- 
ed by  the  agreement  among  the  debts  which 
were  to  be  paid  by  such  third  party. 

Appeal  from  district  court  Grayson  coan- 
ty;  Don  A.  Bliss,  Judge. 

Snit  by  Silas  Fuller  and  others  against  the 
State  National  Loan  &  Trust  Oompany  and 
another.  From  a  Judgment  for  plalntieFs,  de- 
fendant loan  and  trust  company  appealsi 
Modified. 

Armstrong  Sc  Hanger,  for  appellant  N.  H. 
L.  Decker,  for  appellees. 

FLY,  J.  Silas  Fuller  instituted  salt  ha  the 
district  conrt  of  Orayson  county  to  cancel 
certain  Hens  held  by  the  North  Texas  Saving 
&  Building  Assoclatton  and  the  appellant  al- 
leging that  on  September  22,  1894,  plaintiff 
borrowed  from  the  saving  and  bxilldlng  as- 
Eociatlon,  which   will  in  the  further  coarse 
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of  this  opinion  be  termed  the  "assoclatkHi," 
the  sum  of  ^900,  and  no  more;  that  in  con- 
itderatlon  of  the  loan  the  association  exacted 
of  plaintiff  a  contract  binding  him  to  pay 
said  assoclatian  the  aum  of  $16  for  100 
months  In  paying  off  and  discharging  the 
debt;  that  plaintiff  ezecnted  a  mortgage  and 
mechanic's  lien  to  the  assodatloin  on  the 
property  to  secure  the  debt;  that  the  contract 
was  usurious  and  Told  as  to  interest;  that 
plaintiff  took  stock  In  the  association  for  the 
sole  purpose  of  obtaining  a  loan,  and  not  as 
an  Investment  It  was  also  alleged  that  the 
loan  and  trust  company,  hereinafter  denomi- 
nated "appellant,"  purchased  the  contract  of 
plaintiff  with  full  notice  of  Its  usurious  na- 
tmre;  that  all  of  the  indebtedness  had  been 
paid  off  except  |70,  which  was  tendered  hito 
court  To  the  petition  was  attached  an  item- 
ized account  which  showed  the  payment  of 
1800  In  monthly  Installments  and  |30  In  ad- 
vance payment.  No  answer  was  filed  by  the 
association.  Appellant  answered  by  general 
demurrer  and  general  denial,  and  further  set 
up  a  compromise  agreement  made  by  Silas 
Fuller,  whereby,  in  adjustment  of  all  differ- 
ences between  him  and  the  association,  he 
agreed  that  he  was  indebted  to  the  associa- 
tion In  the  sum  of  $688,  and  requested  appel- 
lant to  purchase  the  contract,  and  bound  him- 
self to  pay  the  same  in  43  monthly  payments 
of  $16,  and  that  appellant  should  have  all  the 
rights  in  connection  with  the  contract  held 
by  the  association.  It  was  also  alleged  that 
the  note  and  contract  executed  to  the  associa- 
tion by  Fuller  and  wife  for  $1,200  were  given 
in  lieu  of  39  notes,—!  for  |15,  and  the  re- 
maining 38  for  $20  each,— of  date  July  23, 
ISK!,  payable  to  F.  G.  W.  Coleman,  and  said 
notes  being  for  the  purchase  money  of  the 
property  described  in  the  petition,  a  vendor's 
lien  having  been  reserved  to  secure  payment 
of  the  same;  tliat  the  Hen  and  notes  were 
transferred  by  Coleman  to  the  association.  It 
was  also  alleged  that  appellant  was  the  own- 
er and  holder  of  the  notes,  mortgages,  ven- 
dor's lien,  stock,  and  other  papers  belonging 
to  the  association,  subject  to  certain  trusts, 
and  that  appellant  had  the  right  to  sue  for, 
compromise,  and  collect  the  indebtedness  of 
Fuller  and  wife.  Appellant  prayed  that  It 
the  compromise  agreement  was  invalid,  It 
have  Judgment  on  the  vendor's  lien  notes. 
Fuller,  in  a  supplemeotal  petition,  denied 
the  execution  of  the  compromise  contract,  and 
denied  that  he  ever  consented  and  agreed  to 
a  transfer  of  the  property  of  the  association 
to  app^ant;  that  the  association  was  sol- 
vent at  the  time  of  the  transfer,  and  strictly 
able  to  carry  out  its  contracts.  He  pleaded 
usury  as  to  the  compromise  agreement  and 
that  when  he  signed  the  same  It  was  with  the 
understanding  that  the  contract  was  to  be 
void  unless  his  wife  signed  the  same,  and 
that  she  had  refused  to  do  so. 

The  following  were  agreed  upon  as  nncon- 
trorerted  facts:  "That  plaintiff  and  wife  ex- 
ecuted to  F.  O.  W.  Coleman,  on  the  23d  day 


of  July,  1882,  their  tbirty-nlne  promissory 
notes,— one  for  $15,  and  the  remaining  tor 
$20;  first  being  payable  twenty-six  months 
after  date,  and  the  last  «»e  maturing  sixty- 
four  montlis  after  date;  all  of  said  notes 
bearing  interest  from  date  at  the  rate  of  10 
per  cent  per  annum,  and  providing  for  rea- 
sonable attorney's  fees  in  case  of  suit  Said 
notes  were  executed  in  part  payment  for  lot 
eight  (8)  in  block  42  of  Dumas'  addition  to  the 
city  of  Denison,  and  two  and  one-half  feet  off 
of  the  west  side  of  lot  seven  (7)  In  same  block. 
In  Orayson  county,  Texas;  and  that  an  exi»-es» 
vendor's  lien  was  retained  to  secure  the  pay- 
ment of  said  notes.  That  said  notes  and  lien 
were  transferred  and  assigned  to  the  North 
Texas  Saving  &  Building  Association,  and 
that  plaintiffs  agreed  in  writing  with  said  as- 
sociation that  It  would  be  subrogated  to  all 
tbe  rights  of  said  Coleman.  That  on  the  9th 
day  of  October,  1894,  Fuller  and  wife  borrow- 
ed from  said  association  the  sum  of  $900, 
and  that  the  Iialance  due  on  said  vendor's 
lien  notes  was  at  said  time  the  simi  of  $800. 
and  that  all  of  said  sum  was  used  for  the 
purpose  of  taking  up  said  vendor's  lien  notes. 
That  at  the  time  of  borrowing  said  sum  of 
money  from  said  association  plaintiffs  execut- 
ed to  It  their  certain  note  and  obligation 
shown  In  statement  of  facts.  That  defendant 
North  Texas  Saving  &  Building  Association 
had  charter  and  by-laws  shown  In  statement 
of  facts.  Said  Fuller  and  wife  also  made  a 
trust  deed  conveying  In  trust  lot  eight  and 
two  and  one-half  feet  off  west  side  of  seven 
in  block  42,  Dumas'  addition  to  Denison,  in 
Grayson  county,  Texas,  to  secure  said  con- 
tract in  which  it  was  stated:  'In  trust, 
however,  for  the  following  purposes:  Where- 
as, the  said  first  parties  Indebted  to  said  third 
party  in  the  sum  of  twelve  himdred  dollars, 
as  evidenced  by  a  certain  contract  of  even 
date,  installments  on  or  before  the  fourth 
Tuesday  in  each  month  and  every  month, 
unless  default  is  made  In  payment  of  any  one 
or  more  of  said  monthly  InstalUnents  for  six 
consecutive  months,  in  which  event  all  bal- 
ance unpaid  shall  at  once  become  due  and 
payable,  and-  said  contract  and  tills  deed  of 
trust  shall  at  once  be  collected  and  enforced.' 
Said  contract  was  given  for  part  purchase 
money  of  the  land  described,  and  said  associa- 
tion is  by  said  contract  and  by  this  deed 
granted,  given,  and  subrogated  to  all  the 
rights,  title,  and  interest  of  said  original  ven- 
dor. The  defendant  the  North  Texas  Saving 
&  Building  Association  advanced  to  said  Ful- 
ler the  sum  of  nine  hundred  dollars,  and  no 
more,  as  the  consideration  for  said  contract 
and  trust  deed,  all  of  which  was  used  to  take 
up  said  notes.  On  the  21st  day  of  December, 
1898,  Silas  Fuller  executed  a  contract  which 
was  in  the  form  of  a  compromise  agreement 
whereby  he  acknowledged  that  the  balance 
due  by  him  was  $688,  which  he  agreed  to 
pay  In  forty-three  monthly  payments  of 
$16  each,  with  the  provision  that  it  default 
should  be  made  in  the  payment  of  three  of 
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•idd  taBtanmenta  oonsecntirdy,  the  entire 
amouat  sball  become  dne  and  payable;  and 
Bald  agreement  provided  that  said  lien  should 
continue  and  be  in  force  to  secure  the  satne,— 
ahoini  In  statement  of  facts.  That  the  plain- 
tiff made  fifty  monthly  payments  of  916  eadi, 
frbich,  with  $30,  prepaid  by  hhn,  makes  the 
total  paM  by  him  amount  to  $830.  Ten  per 
cent,  is  a  reasonable  attorney's  fee  for  tiie 
collection  of  the  notee.  That  said  association 
issued  six  shares  of  stock  to  plaintiff,  vrblch 
v-as  Indorsed  by  him  in  blank,  and  was  held 
and  retained  by  said  association  as  collateral 
for  said  loan.  Said  association  had,  among 
others,  the  by-laws  as  set  forth  in  the  state- 
ment of  facts.  That  a  majority  of  the  stock- 
holders authorized  said  sssoclation  to  transfer 
all  of  its  assets  except  certain  enumerated 
notes  to  the  defendant  State  National  Loan 
&  Trust  Company,  and  that  the  directors  did 
make  said  transfer.  That  said  transfer  was 
not  agreed  to  by  all  of  said  stockholders. 
That  the  said  defendant  the  State  National 
Loan  &  Trust  Company  made  a  proposition 
to  aald  association  as  set  forth  In  the  state- 
ment of  facts,  and  that  said  ^opositlon  re- 
sulted in  the  final  agreement  transferring  said 
stock  as  set  forth  in  said  statement  of  facts, 
and  that  said  assets  were  transferred.  In  pur- 
suance to  said  agreement,  to  B.  B.  Williams, 
trustee." 

The  Jury,  In  answer  to  special  Issnes  sub- 
mitted to  them,  found  that  when  the  associa- 
tion BoiA  out  to  the  appellant  It  was  a  solvent 
"going  concern,"  was  making  money,  and 
would  hSTe  continued  to  make  money.  They 
also  found  that  matured  stock  was  '•worth 
one  hundred  cents  on  the  dollar,"  and  Ful- 
ler's stock  was  "worth  flfty-flTO  cents  on 
the  dollar,"  and  that  the  contract  signed  by 
Fuller  was  not  to  be  considered  binding  until 
signed  by  hia  wife.  It  was  prorided  in  the 
contract  between  Fuller  and  wife  and  the 
association  that  the  latter  would  take  up  and 
extend  the  period  of  payment  of  the  notes 
due  Colonan,  and  that  the  amount  should 
be  dne  and  payable  In  monthly  Installments, 
as  set  out  in  the  contract,  and  that  all  of 
the  indebtedness  should  become  "due  on  or 
before  one  hundred  months,  unless  default 
was  made  in  payment  of  any  one  or  more  of 
the  monthly  installments  for  six  consecutive 
months.  In  which  event  all  balance  unpaid 
should  at  once,  by  such  default,  become  im- 
mediately due  and  payable,  and  the  contract 
and  the  deed  of  trust  should  at  once  be  col- 
lected and  foreclosed."  The  following  month- 
ly payments  were  provided  for:  "First- 
Stock  dues  of  one  dollar  per  share,  and  all 
fines  and  penalties  that  may  be  assessed 
against  said  L.  M.  Fuller  on  six  shares  ot 
stock,  number  fifth  aecies.  Second.  Interest 
as  provided  in  said  agreement.  Third.  One- 
third  of  one  per  cent,  per  month  of  said 
principal  sum  of  twelve  hundred  dollars  as  a 
fund  for  redemption  of  said  Indebtedness. 
Said  payments  shall  be  applied  on  six  shares 
of  stock,  and,   when  the  same  shall  have 


reached  the  par  vatae  of  two  bnadred 
($200.00)  dollars  per  sbaie,  then  said  stock 
shall  be  canceled,  and  revert  to  said  associa- 
tion, and  such  debt  shall,  by  such  cancella- 
tion, be  extinguished,  and  a  release  of  all 
securttieB  given  shall  by  said  association  be 
executed  and  delivered  to  said  L.  M.  Fuller 
at  his  expense."  In  the  by-laws  it  is  pro- 
vided: "The  premium  bid  for  loan  Is  divisi- 
ble Into  one  hundred  parts,  the  calculated 
life  of  shaves,  and,  though  deducted  from 
the  loon,  la  charged  at  the  rate  of  one  pet 
cent,  per  month."  In  another  by-law  it  is 
provided  that  the  money  in  the  treasury  for 
building  and  loans  should,  on  the  fourth 
Tuesday  of  eadi  month,  be  loaned  to  the 
member  bidding  the  highest  premium  for  it, 
which  should  not  be  leas  than  10  nor  more 
than  2S  per  cent  Fuller  and  wife,  under 
their  contract,  were  obligated  to  pay  a  pre- 
mium of  $300,  which  was  25  per  cent  of 
their  loan. 

Usury  is  usually  a  question  of  fact  to  be 
determined  by  the  court,  or,  in  case  of  a  trial 
by  Jury,  under  proper  Instructions,  by  tbe 
jury;  and,  as  the  matta  of  usury  was  not 
settled  in  the  facta  agreed  to  before  the  trial, 
and  was  not  submitted  aa  an  issue  to  the 
Jury,  the  Judgment  cannot  bo  Justified  unless 
there  be  evidence  to  Justify  the  finding  of 
the  trial  court  Article  1331,  Sayles'  Civ.  St 
There  was  no  request  to  submit  any  other 
issue  to  the  jury,  and  the  answers  of  the 
jury  were  responsive  to  the  issues  submitted; 
and  in  such  cases,  where  neither  the  agreed 
facts  nor  tbe  special  verdict  furnish  the  Cacts 
necessary  to  form  a  basis  for  tbe  judgment, 
the  court  is  presumed  to  have  found  from 
tbe  facts  all  tbe  facts  essential  to  the  sup- 
port of  tbe  judgment  if  such  facts  are  found 
In  the  statement  of  facts.  Devine  v.  Mort- 
gage Co.  (Tex.  Civ.  App.)  48  a.  W.  585;  Arm- 
strong y.  Elliott  (Tex.  Civ.  App.)  4S  8.  W. 
635.  Being  authorized,  therefore,  to  go  to 
the  statement  of  facts  to  asowtain  whether 
the  facts  will  support  findings  sufficient  to 
support  a  judgment  by  the  trial  court  or  of 
this  court  we  conclude  that  there  is  uncon- 
troverted  testimony  to  sustain  such  findings. 
la  testing  the  usurious  nature  of  tbe  con- 
tract we  omit  consideration  of  tbe  one  dol- 
lar a  month  stock  dues  required  at  tbe 
hands  of  Fuller,  as  well  as  the  one-tblrd  of 
1  pet  cent  on  the  $1,200  set  apart  as  a  sink- 
ing fund,  and  consider  nothing  except  the  6 
per  cent  int^est  provided  for,  and  the  pre- 
mium of  $300  required  at  the  hands  of  the 
borrowers.  There  is  ample  authority  in  the 
decisions  of  many  of  tbe  states  of  the 
Union  to  sustain  the  proposition  that  the 
premium  should  be  considered  in  connection 
with  the  Interest  named  in  ascertaining 
whether  a  contract  is  usurious.  It  is  said  by 
Thompson  in  his  work  on  Building  Associa- 
tions (section  187):  "If  thp  premium  charge 
is  not  authorised  by  the  statute,  and  it  in- 
creases the  cost  of  loan  beyond  the  rates  of 
interest  fixed  by  statute.  It  la  usurious  and 
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rold."  Numeroos  decisions  are  cited  In  sap- 
port  of  the  text.  There  are  several  decis- 
ions in  this  state  in  cases  in  which  the  facts 
are  rery  similar  to  those  now  before  this 
court,  and  It  was  held  that  the  premium  bid 
for  the  loan  shoiild  be'  considered  in  arriving 
^t  a  conclusion  as  to  whether  such  contracts 
are  usurious.  Abbott  t.  Association,  86  Tex. 
407,  23  S.  W.  620;  AssociaUon  v.  Bicrlng,  86 
Tex.  476,  25  S.  W.  622,  26  S.  W.  39;  Associa- 
tion v.  Griffin,  90  Tex.  480,  39  S.  W.  656.  In 
the  Abbott  Case  the  supreme  court  said: 
"The  premium  bid  for  the  privilege  of  bor- 
rowing was  a  disguise  for  unlawful  <nt»est. 
And  in  fact  was  a  sum  to  be  paid  for  the  use 
of  money  in  addition  to  the  specified  rate  of 
interest;  and.  If  the  rate  charged  as  interest 
amounted  to  more  than  12  per  cent  per  an- 
num, the  contract  is  usurious."  In  the  Bler- 
Ing  Case  It  was  said:  "The  premium  was  a 
device  to  conceal  usury.  It  was  so  much 
money  to  be  paid.  In  addition  to  the  specliled 
rate  of  taiterest.  for  the  use  of  the  money 
borrowed.  If  the  premium  added  to  the  in- 
terest amounted  to  more  than  12  per  cent 
per  annum,  the  contract  was  usurious."  If 
there  could  have  existed  any  doubt  about  the 
question  as  to  whether  the  premium  should 
be  considered  as  interest  It  is  removed  by 
the  by-law  above  quoted.  In  which  It  pro- 
vides for  dividing  the  premium  Into  100 
parts,  making  $3  a  month,— a  rate  of  1  per 
cent  a  month  of  the  premium,  although  it 
hsd  been  deducted  from  the  loan.  Three 
dollars  a  montb,-3a  hundredth  part  of  the 
premium,— being  added  to  the  $6  a  month 
for  Interest  gives  the  sum  of  $9  a  month,  or 
$108  a  year,  paid  by  the  borrowers,  which  is 
largely  In  excess  of  10  per  cent,  per  annum 
on  1900,  the  amount  of  money  borrowed  by 
the  Fullers  from  the  association.  At  the 
end  of  the  100  months,  or  8  years  and  4 
months,  there  would  have  been  paid  $900,  or 
12  per  cent  per  annum  on  the  amount  bor- 
rowed. The  same  rate  of  Interest  would  be 
maintained  If  the  borrower  should  have  de- 
sired to.pay  off  his  Indebtedness  before  the 
maturity  of  the  same. 

It  Is  admitted  by  appellant  in  its  brief 
that  If  the  contract  was  one  "by  which  the 
loan  matured  In  100  months,  it  would  be 
usurious,  for  during  that  period  of  time  there 
would  be  paid  $600  Interest  and  $300  pronl- 
nm,  or  $900,  which  would  be  1  per  cent,  per 
month,  or  12  per  cent  per  annum."  But  it  Is 
contended  that  there  Is  no  absolute  contract 
as  to  when  the  debt  should  become  due^  but 
that  Its  maturity  Is  dependent  on  when  the 
shares  of  stock  should  reach  the  par  value 
of  $200  each.  There  is,  however,  in  the 
contract,  a  positive  date  fixed  for  the  maturi- 
ty of  the  debt,  and  that  time  Is  that  fixed  by 
the  by-laws  for  the  life  of  the  shares ;  that  Is, 
100  months.  In  the  Abbott  Case,  25  S.  W. 
629,  and  the  Bierlng  Case.  23  S.  W.  621,  it 
was  held  by  this  court,  as  contended  by  ap- 
pellant that,  where  no  fixed  period  was  pro- 
vided for  the  stock  to  mature,  and  the  debt 


was  due  when  the  stock  matured,  it  could  not 
be  said  that  the  combined  amount  of  premi- 
um and  the  Interest  would  render  the  coor 
tract  usurious;  but  the  supreme  court  grant- 
ed writs  of  error  in  both  cases,  and  reversed 
the  judgments  of  this  court  So  it  would 
not  really  matter  whether  any  time  was  defi- 
nitely stated  or  not  for  the  debt  to  mature, 
under  those  decisions.  It  was  held  by  the 
supreme  court  in  those  cases  tbat  the  $1  a 
month  a  share  paid  by  the  borrower  would 
mature  the  shares  In  200  months;  and,  if 
the  stock  dues  and  the  sinking  fund  In  this 
case,  which  together  amounted  to  $10  a 
month,  should  be  applied  to  the  shares,  re- 
gardless of  losses  or  expenses,  in  10  years 
the  stock  In  this  case  would  have  matured, 
and  the  contract  would  still  be  usurions. 
The  Jury  found  that  the  compromise  agree- 
ment made  by  Silas  Fuller  with  appellant 
was  conditioned  upon  the  wife  signing  the 
same,  and  appellant  contends  that  such  find- 
ing la  not  supported  by  the  facts.  Silas  Pul- 
ler swore  that  such  was  the  condition,  and 
the  Jury  saw  fit  to  believe  blm,  which  they 
had  the  right  and  power  to  do.  If  this  were 
not  true,  still,  the  contract  having  been  made 
for  the  usurious  Interest  due  on  the  other 
contract  the  last  contract  was  also  asnrl- 
ons.  Stanley  v.  Westrop,  16  Tex.  201.  The 
contract  made  with  the  association  was  ot- 
tered Into  by  Fuller  and  wife  to  obtain  mon- 
ey with  which  to  pay  off  $900  which  they 
owed  to  Coleman,  which  was  evidenced  by 
certain  promissory  notes  secured  by  a  ven- 
dor's lieu  on  certain  land  In  the  city  of 
Denlson.  These  notes,  with  the  Hen,  were 
transferred  by  the  vendor  to  the  association, 
and  it  is  expressly  provided  In  the  contract 
with  the  association  and  In  the  deed  of  trust 
executed  by  the  Fullers  that  the  association 
Is  subrogated  to  the  right  and  title  of  the 
original  vendor  in  the  deed.  That  debt 
which  became  the  property  of  the  associa- 
tion, was  a  valid  claim  against  Fuller  and 
wife,  and  was  untainted  wltH  usury.  It  is  a 
well-settled  rule  that  a  contract  free  from 
usury  at  Its  execution  cannot  be  rendered 
Invalid  by  any  subsequent  usnrioBs  agree- 
ment between  the  same  or  other  persons. 
Webb.  Usury,  |  306;  Cousins  v.  Grey,  60 
Tex.  340;  Krause  v.  Pope,  78  Tex.  478,  14 
S.  W.  616.  In  the  Cousins-Grey  Case  It  was 
held  that  the  doctrine  applies  "even  when 
the  previous  legal  contract  Is  canceled,  and 
given  up  to  the  promisor,  and  merged  in  the 
subsequent  usurious  agreement"  Applying 
the  above-enunciated  rule  to  the  facts  of  this 
case,  and  it  follows  that  the  contract  evi- 
denced by  tlie  notes  given  by  FnUer  and 
wife  to  Coleman  was  not  affected  by  the 
usurious  contract  made  by  them  and  the 
as.sociation,  and  that  the  holder  of  those 
notes  can  collect  the  amount  of  principal 
and  interest  due  thereon  after  giving  proper 
credits  for  the  payments  made  on  the  debt 

The  question  would  then  arise  what  pay- 
ments  made  by   Fullo*  to   the  association 


Digitized  by 


Google 


BM 


68  SOUTHWESTERN  REPOBTEB. 


(Tex, 


Bhonid  be  credited  on  tbe  original  vendor's 
Uen  notes.  It  Is  dear  that  the  6  per  cent 
Interest  and  the  pro  rata  ot  tbe  premium 
paid  by  Fuller  should  be  placed  as  a  credit 
on  the  note,  and  in  Tlew  ot  the  provision  in 
the  contract  that  the  one-third  of  1  per  cent 
a  month  on  the  $1,200  should  be  used  as  a 
redemption  fund,  we  think  that  should  also 
be  credited  on  the  notes,  as  well  as  the  $30 
paid  in  advance.  The  premium,  interest 
and  sinking  fund  amounted  to  $13  a  month, 
or  for  50  months  to  $050,  and  these  payments 
should  be  credited  at  the  times  of  payment 
on  the  original  notes.  Fuller  obtained  a 
Judgment  against  the  association  in  the  sum 
of  $213.80,  presumably  for  the  value  of  the 
shares  of  stock  at  the  time  of  sale  to  appel- 
lant and  is  not  in  a  position  to  ask  that  the 
payments  made  on  the  stock  be  also  credited 
on  his  debt  There  was  no  proof  that  appel- 
lant had  bought  the  stock  merely  as  a  means 
to  a  loan,  and  on  the  face  of  the  contract  he 
occupied  the  dual  position  of  stockholder  and 
borrower,  and,  assuming  the  position  of 
such  stockholder,  he  sought  to  recover,  and 
did  recover,  the  value  of  his  stock.  The 
value  of  tbe  shares  was  a  debt  against  the  as- 
sociation for  which  appellant  as  purchaser 
of  the  notes  and  liens  of  the  association, 
could  not  be  held  liable.  Appellant  did  not 
assume  any  liabilities  of  the  association  for 
shares  or  any  other  debts  except  those  of 
certain  free  shareholders.  The  sale  of  the 
property  did  not  work  a  dissolution  of  tbe 
corporation,  and,  if  It  had,  a  corporation 
organized  for  a  different  purpose  could  not 
have  assumed  and  performed  the  duties  of 
the  defunct  corporation.  We  conclude  that 
the  Judgment  as  between  the  association  and 
Fuller  should  be  affirmed,  and,  as  between 
Fuller  and  appellant  should  be  reversed, 
and  tbe  Judgment  of  this  court  wlU  be  that 
the  contract  between  the  North  Texas  Sav- 
ing &  Building  Association  and  Silas  Ful- 
ler and  wife  be  declared  usurious,  and  that 
the  sum  of  $30' deposited  prior  to  the  con- 
tract be  credited  on  the  debt  evidenced  by 
the  vendor's  Hen  notes,  as  well  as  the  sum 
of  $18  per  month  beginning  with  tbe  month 
of  September,  18&4,  and  ending  with  No- 
vember, 1898,  and  that  appellant  have  Judg- 
ment for  any  balance  of  the  principal  or  in- 
terest remaining  unpaid  on  said  vendor's  lien 
notes  after  such  credits  are  made,  Interest  to 
be  calculated  from  October  29,  1894,  at  10 
per  cent,  per  annum,  and  that  the  vendor's 
Uen  held  by  appellant  be  foreclosed  on  the 
property  described  In  the  pleadings;  also  that 
appellant  recover  10  per  cent,  attorney's  fee 
on  tbe  amount  due  on  said  notes. 

On  Motion  for  Rehearing. 

(June  12.  1901.) 

At  the  time  tbat  the  contract  by  which 
the  notes  of  Silas  Fuller  were  transferred 
to  appellant  was  executed  by  the  association. 
It  was,  according  to  tbe  finding  of  the  Jury, 


a  "going  concern,"  making  money,  with  pros- 
pects of  making  more.  Under  those  circum- 
stances a  meeting  of  tbe  stockholders  was 
held,  and  Silas  Fuller,  having  been  notified, 
was  present  at  tbe  meeting.  He  says  that 
he  did  not  vote  tor  a  transfer  of  tbe  property 
to  appellant,  but  was  so  indifferent  to  tbe 
whole  matter  that,  although  present,  he  did 
not  know  what  was  going  on.  He  said,  "I 
Just  got  bored,  and  concluded  I  would  leave." 
Not  only  did  he  attend  the  meeting,  and  raise 
no  protest  against  the  transfer  of  tbe  proper- 
ty of  tbe  association  to  appellant  but  after- 
wards he  signed  an  Instrument  which  show- 
ed that  be  knew  of  the  transfer,  and  did  not 
object  to  It  Appellant  beard  of  no  objection 
being  urged  by  Silas  Fuller  to  the  transfer 
until  after  tbe  notes  had  been  transferred. 
A  stockbolder  will  be  estopped  by  not  ob- 
jecting to  the  acts  of  a  corporation,  which 
are  not  Illegal,  although  they  be  ultra  vires, 
when  the  rights  of  Innocent  persons  have  in- 
tervened. Express  assent  Is  not  essential  to 
estop  the  stockholder,  but  if  tbe  act  of  the 
corporation  Is  not  promptly  and  clearly  c<mi- 
demned,  tbe  innocent  dealer  with  the  cor- 
poration will  be  protected.  Pom.  Eq.  Jur. 
{  819.  In  the  case  of  Kent  v.  Mining  Ck>.,  78 
N.  Y.  169,  It  was  said:  "We  suppose  acqui- 
escence or  tacit  assent  to  mean  the  neglect 
to  promptly  and  actively  condemn  the  unau- 
thorized act,  and  to  seek  Judicial  redress 
after  knowledge  of  the  committal  of  It, 
whereby  Innocent  third  parties  have  been  led 
to  put  themselves  In  a  position  from  which 
they  cannot  be  taken  without  loss.  It  Is  the 
doctrine  of  equitable  estoppel  which  applies 
to  members  of  corporate  or  associated  bodies, 
as  well  as  to  persons  acting  in  a  natural  ca- 
pacity." In  the  case  of  Sheldon  Hat  Blocking 
Co.  V.  Elckemeyer  Hat  Blocking  Maeb.  Co.,  90 
N.  Y.  607,  It  was  said:  "We  think,  upon  the 
facts  found  in  this  case,  supplemented  by 
supporting  facts  proven,  but  not  found,  tbe 
stockholders  of  this  corporation  must  be 
deemed  to  have  assented  to  and  ratified  the 
settlement  made  by  their  trustees?  They 
knew  tbat  the  settlement  had  been  made. 
They  knew  tbat  all  tbe  property  of  the  com- 
pany bad  been  transferred  to  make  such  set- 
tlement They  knew  tbat  the  corporatloUv 
In  consequence  thereof,  bad  been  compelled 
to  suspend  business."  It  was  held  that  the 
stockholders  were  estopped.  In  this  case 
Silas  Fuller  knew  tbat  all  the  property  of 
the  association  was  to  be  transferred  to  ap- 
pellant He  knew  that  such  transfer  would 
result  In  the  suspension  of  the  business  of 
tbe  association  and  the  destruction  of  his 
stock.  Yet  he  was  too  indifferent  to  open 
his  moutb  to  protest  against  such  transfei. 
He  is  in  no  position  to  come  Into  a  court 
now  and  claim  credit  on  a  debt  transferred 
to  another  through  bis  acquiescence,  If  not 
active  support,  for  unmatured  stock,  which 
he  knew  tbe  act  of  transfer  would  destroy. 
In  the  articles  of  agreement  made  between 
the  two  companies,  which  were  ratified  by 
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tlie  stockholdera  of  the  association,  It  dis- 
tinctly appeared  tliat  Silas  Fuller  was  oot  Is 
tbe  class  of  stockholders  tMt  was  to  be  paid 
anything  by  appellant.  He  is  estopped  from 
claiming  that  he  should  have  credit  for  his 
shares  of  stock  on  his  debt  due  for  the  pur- 
chase money  on  bis  land,  if  be  ever  had  any 
such  right.  The  motion  for  rehearing  Is 
orerruled. 


LANDEB3  t.  STATB. 

(Court  of  Oriminal  Appeals  of  Texas.    Jane  6, 

1901.) 

CATTLB    THEPT-CO-DEFBNDANT  —  WITNESS— 
COMPETBNCT— FLIOHT— BVIOBNCE— IM- 
PKACHMBNT— INSTRUCTIONS. 

1.  As  one  indicted  for  the  same  offense  as 
defendant  cannot  be  a  witness  for  him,  a  dis- 
trict attorney's  comment  on  defendant's  failure 
to  hare  the  testimony  of  such  witness  was  er- 
ror. 

2.  The  flight  of  one  indicted  for  the  same  of- 
fense cannot  be  used  in  evidence  against  de- 
fendant. 

3.  Where  an  indictment  alleged  in  one  count 
that  a  stolen  calf  was  the  property  of  C,  and 
in  another  count  that  it  belonged  to  C.  aad 
others,  testimqay  as  to  a  couTersation,  in  which 
C  had  stated*  that  the  missing  calf  was  the 
calf  of  a  different  cow  than  the  one  mentioned 
in  his  testimony,  was  admissible  to  impeach  C. 

4.  Defendant  solicited  M.  to  take  a  portion 
of  a  beef  he  was  about  to  slaughter  at  a  place 
more  than  two  miles  distant.  M.  declined  to 
take  it  if  the  calf  were  driven  there,  as  the 
animal  would  become  heated.  Defendant,  fol- 
lowing M.'s  advice,  then  took  the  calf  to  a 
near-by  pasture,  and  there  slaughtered  it.  In 
a  prosecution  against  defendant  tor  stealiag  a 
caff  alleged  to  be  the  one  thus  slaughtered,  the 
state  laid  great  stress  on  the  fact  that  the 
calf  was  killed  in  a  secluded  place.  Held,  that 
the  testimony  of  M.  as  to  the  facts  above  stat- 
ed was  admissible. 

5.  An  instruction,  "If  von  have  a  reasonable 
doubt  that  the  animal  slaughtered  by  defend- 
ant was  not  the  property  of  0.,  the  prosecutor, 
yon  will  find  defendaat  not  guilty,"  is  errone- 
ous, as  requiring  the  Jury  to  believe  the  inno- 
cence of  defendant  beyond  a  reasonable  doubt. 

6.  The  state's  testimony  tended  to  show  that 
defendant  and  another  went  into  prosecutor's 
pasture,  roped  the  calf,  conveyed  it  to  a  secret 
place,  and  there  slaughtered  it  on  the  following 
morning.  Defendant's  evidence  was  that  the 
calf  slaughtered  was  the  calf  of  a  certain  cow 
bought  by  his  co-defendant  from  one  L.,  and 
that  they  were  not  in  prosecutor's  pasture. 
BeU,  that  an  instruction  that,  if  the  calf  killed 
by  defendant  was  the  property  of  his  co-de- 
fendant, and  was  the  calf  of  a  certain  cow 
bought  from  one  L.,  he  should  be  acquitted, 
should  have  been  given. 

7.  A  conversation  between  witness  and  de- 
fendant's co-defendant,  occurring  several  days 
previous  to  the  alleged  theft  of  a  calf,  and  re- 
ferring entirely  to  co-defendant's  own  cattie, 
which  ran  in  a  different  pasture  from  that  of 
the  stolen  calf,  was  iaadmissible  to  show  a 
conspiracy  to  steal  the  missing  calf. 

Appeal  from  dlslrict  court,  Burnet  comity; 
J.  M.  Furman,  Judge. 

Lon  Landers  was  convicted  of  cattle  theft, 
and  he  appeals.    Reversed. 

J.  G.  Cook  and  Matthews  &  Browning,  for 
appellant  Robt  A.  John,  Asst  Atty.  Qen., 
for  the  State. 


DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  cattle  theft,  and  his  punishment 
assessed  at  two  years'  confinement  in  the 
penitentiary.  He  and  WUl  Bodenbammer 
were  separately  indicted  for  the  theft  of  the 
same  animaL  When  appellant's  case  was 
called  for  trial,  Bodenhammer's  bond  was 
forfeited.  The  court  permitted  the  sheriff, 
upon  the  request  of  the  district  attorney,  to 
call  Bodenbammer  as  a  witness  in  this  case, 
and  the  sheriff  to  testify  that  he  had  process 
for  said  Bodenbammer,  and  could  not  find 
blm.  The  district  attorney,  in  his  argrument, 
discussed  the  absence  of  Bodenbammer,  and 
the  failure  of  defendant  to  have  Bodenham- 
mer's testimony  before  the  jury,  and  com- 
mented on  the  fact  that  defendant  had  not 
brought  said  Bodenbammer  before  the  Jury  to 
testify  that  he  had  sold  defendant  the  calf 
alleged  to  have  been  killed  by  him  and  de- 
fendant To  all  of  this  appellant  reserved  a 
bin  of  exceptions.  This  was  error.  By  ex- 
press provision  of  the  statute,  Bodenbam- 
mer, being  Indicted  for  the  same  offense, 
could  not  be  a  witness  for  defendant.  The 
Indictment  was  still  pending.  Nor  can  the 
flight  of  Bodenbammer  be  used  as  evidence 
against  appellant.  If,  in  fact  Bodenham- 
mer  and  api>ellant  bad  stolen  the  calf  in  pur- 
suance of  a  conspiracy,  or  by  acting  togeth- 
er, the  flight  of  Bodenbammer  subsequent  to 
the  consummation  of  the  conspiracy  was  not 
evidence  against  appellant  See  Davis  v. 
State,  9  Tex.  App.  368;  Marwllsky  v.  State, 
Id.  3T7;  Price  v.  State  (Tex.  Cr.  App.)  40  S. 
W.  696.  As  this  testimony  will  not  be  ad- 
mitted upon  another  trial,  it  is  not  necessary 
to  discuss  the  error  assigned  by  appellant 
upon  the  failure  of  the  coiurt  to  Instruct  the 
Jury  to  disregard  the  same. 

We  are  of  opinion  the  court  also  erred  in 
excluding  the  testimony  of  Bruton,  offered  by 
appellant  to  prove  the  conversation  between 
.W.  O.  Moore,  C.  M.  Moore,  and  John  Bra- 
ton  at  the  wood  pile  of  W.  O.  Move's  resi- 
dence. In  which  W.  O.  Moore  stated  that  the 
missing  calf  was  the  calf  of  a  "brown  sllp- 
borned  cow";  also  the  evidence  of  Bjd  Moore 
to  the  same  effect;  and  in  refusing  to  re- 
quire 0.  M.  Moore  on  cross-examination  to 
answer  the  question  propounded  by  defend- 
ant, as  follows:  "Did  yon  not  In  a  conver- 
sation between  you,  W.  G.  Moore,  and  John 
Bruton,  at  the  wood  pile  at  the  residence  of 
W.  O.  Moore  and  O.  M.  Moore,  on  Wednes- 
day or  Thursday  after  the  election  In  No- 
vember, 1900,  hear  said  W.  G.  Moore  say 
that  the  missing  calf  was  the  calf  of  the 
brown  sUp-horned  cow?"*  This  testimony 
was  offered  for  the  purpose  of  impeaching 
the  witness  C.  M.  Moore,  who  had  testified 
the  missing  calf  was  the  calf  of  a  different 
cow  than  the  one  mentioned  in  the  conver- 
sation at  the  wood  pile.  The  court  qualifies 
one  of  the  bills  by  stating  "that  the  witness 
did  not  state  that  C.  M.  Moore  heard  or  par- 
ticipated In  the  conversation."  The  alleged 
stolen  calf,  and  tbe  drcnmstances  attending 
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tiie  theft  and  the  mother  of  the  calf,  were 
under  discussion  in  the  alleged  conversation 
at  the  wood  pUe^  In  the  first  count  of  the 
indictment  O.  M.  Moore  la  alleged  as  owner; 
In  the  third  count  G.  M.  Moore  is  the  alleged 
owner,  but  possession  is  alleged  in  C.  M. 
Moore,  W.  G.  Moore,  and  Walter  Moore. 
We  beliere,  under  the  circumstances  of  this 
case,  this  testimony  should  have  been  admit- 
ted for  the  Impeachment  of  O.  M.  Moore. 

It  is  made  to  appear  by  bill  of  exceptions 
that  appellant  proposed  to  prove  by  Marrs 
that  he  and  Bodenhammer  mentioned  the 
fact  to  him  that  they  proposed  killing  a 
beef,  and  solicited  him  to  take  a  portion  of 
the  animal  after  It  was  slaughtered.  They 
spoke  of  driving  the  calf  to  the  store,  and 
there  butchering  it;  but  Marrs  declined  to 
take  it  if  driven  there,  because,  after  driv- 
ing it  2%  miles  in  order  to  reach  the  store, 
the  animal  would  become  heated,  and  under 
such  circumstances  be  did  not  desire  the 
beef.  For  this  reason  he  loaned  them  his 
wagon,  and  advised  them  to  kill  the  beef  In 
the  pasture,  and  bring  it  to  the  store  In  the 
wagon.  Following  his  advice,  they  took  his 
wagon  and  team,  drove  to  the  pasture, 
slaughtered  the  animal,  and  brought  It  to  the 
store.  One  of  the  serious  contebtlons  on  the 
part  of  the  state  was  that  the  animal  was 
killed  In  a  secluded  place,  and  this  was  used 
as  a  suspicious  circumstance  against  appel- 
lant Marrs  kept  a  store  and  the  postofflce 
at  the  little  village  of  Xaruua,  which  was 
the  most  public  place  In  the  neighborhood. 
Borne  of  the  facts  show  that  the  first  people 
to  whom  appellant  and  Bodenhammer  sold 
the  meat  of  the  slaughtered  calf  were  mem- 
bers of  the  Moore  family,  whose  names  were 
mentioned  In  the  Indictment  as  holding  the 
alleged  stolen  animal  In  possession  for  the 
owner,  0.  M.  Moore.  We  believe,  under  the 
peculiar  facts  of  this  case,  that  the  testi- 
mony of  Marrs  should  have  been  permitted 
to  go  to  the  lury. 

The  court  charged  the  Jury  as  follows: 
"If  you  have  a  reasonable  doubt  that  the 
animal  slaughtered  by  Will  Bodenhammer 
and  defendant,  Lon  Landers,  was  not  the 
property  of  O.  M.  Mowe,  you  will  find  the 
defendant  not  guilty."  This  charge  requir- 
ed the  ]ury  to  believe  the  innocence  of  de- 
fendant beyond  a  reasonable  doubt  in  order 
to  acquit  This  is  not  the  theory  of  the  law. 
This  charge  was  wrong.  The  reasMiable 
doubt  only  applies  to  criminative  facts.  Mc- 
Nalr  V.  State,  14  Tex.  App.  82;  Haynes  v. 
State,  10  Tex.  App.  481;  Dyson  v.  State,  13 
Tex.  App.  405;  Smith  v.  State,  8  Tex.  App. 
150;  Robertson  v.  SUte,  Id.  209;  McMIUan 
V.  State,  7  Tex.  App.  145;  Blocker  v.  State, 
9  Teix.  App.  279;  Wallace  v.  State,  Id.  299; 
Johnson  v.  State,  29  Tex.  App.  150,  15  S.  W. 
647;  Graham  ▼.  BUte  (Dallas  term,  1901)  01 
S.  W.  714. 

Error  Is  assigned  upon  the  failure  of  the 
court  to  Instruct  the  jury  upon  the  defensive 
theoi7,  to  wit,  if  the  colt  killed  by  defend- 


ant was  the  property  of  Will  Bodenhammer, 
and  was  the  calf  of  a  certain  cow  sold  by 
John  Landers  to  Will  Bodenhammer,  be 
would  .be  entitled  to  on  acquittal.  The 
state's  theory  was  that  defendant  and  Bo- 
denhammer, at  night,  went  Into  the  Moore 
pasture,  and  roped  the  calf  belonging  to- 
Moore,  conveyed  It  to  a  secret  place,  and  tied 
it  to  a  ti-ee  until  the  following  day,  when 
they  butchered  the  animal,  and  sold  the- 
meat.  Defendant's  evidence  tends  to  show 
tiiey  were  not  in  the  pasture  at  night,  and 
that  the  animal  slaughtered  was  a  calf  of  a 
certain  cow  sold  by  John  Landers  to  WiU 
Bodenhammer,  appellant's  co-defendant. 
These  were  the  theories  as  made  by  the  tes- 
timony. If,  in  fact,  Bodenhammer  took  the 
animal,  and  appellant  was  not  present,  his 
connection  with  the  slaughter  of  the  animal 
subsequent  to  its  taking  would  not  make  him 
guilty  of  theft.  The  theft  had  already  been 
committed  before  the  butchering  of  the  ani- 
mal. If,  In  fact,  Bodenhamm«  and  appe- 
lant took  the  animal  the  night  previous,  and 
tied  It  to  a  tree,  and  slaughtered  it  the  next 
day,  the  theft  was  complete  at  the  time  ot 
the  taking.  If  the  calf  was  the  calf  of  a  cow 
bought  by  Bodenhammer  from  John  Lan- 
ders, there  was  no  theft,  for  the  property, 
under  that  state  of  facts,  belonged  to  Boden- 
hammer. These  Issues  should  have  been 
clearly  and  in  affirmative  terms  presented  to 
the  Jury. 

Bailey  was  permitted,  over  appellant's  ob- 
jection, to  testify,  in  substance,  that  on  the 
3d  of  November,  1900,  Bodenhammer  told 
him  that  he  had  already  taken  one  of  his 
(Bodenhammer's)  cows  out  of  Bailey's  pas- 
ture, and  that  he  had  been  unable  to  find  the 
other  cow.  Bailey  stated,  "I  told  Boden- 
hammer that  I  had  the  other  cow  In  my  field, 
and  he  said  he  wotild  get  her  the  next  day." 
This  testimony  was  admitted  on  the  state- 
ment of  the  district  attorney  that  he  would 
connect  It  by  showing  a  conspiracy  between 
the  parties  at  the  time.  This  conversation 
was  had  two  or  three  days  prior  to  the  al- 
leged taking.  We  do  not  believe  this  testi- 
mony was  adiulsslble.  How  this  could  tend 
to  show  a  conspiracy  between  Bodenham- 
mer and  appellant  Is  not  perceived.  It  was 
a  conversation  between  Bailey  and  Boden- 
hammer with  reference  to  Bodenhammer's 
own  cattle,  which  ran  In  another  pasture. 
On  another  trial  we  believe  this  testimony, 
if  offered  under  the  same  circumstances  as 
presented  by  this  record,  should  be  excluded. 
For  the  errors  discussed,  the  Judgment  is  re- 
versed, and  the  cause  remanded. 


GRAHAM  V.  STATE! 
(Oeart  of  Criminal  Appeals  of  Texas.    May  29. 

looa.) 

HOMICIDE— TRIAL-^UDaO—DISQUALIFICATIOK 
— COtTNSEL  FOR  ACCJtJSKD. 
1.  Affidavits,  oa  motion  for  a  new  trial  in  a 
murder  case,  showed  that  the  judge  who  toed 
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the  case  bad  been  conasel  for  defendant.  The 
judge's  affidavit  denied  this  fact,  but  it  appear- 
ed therefrom  that  he  visited  defendant  wliile 
in  Jail,  to  secure  a  fee  to  represent  him,  and 
defendant  then  volantarily  told  him  some  of 
the  tacts  in  the  case.  He  admitted  in  the  affi- 
davit that  he  talked'  with  relatives,  represent- 
ing defendant,  prior  to  the  examining  trial, 
and  prior  to  the  death  of  the  murdered  man, 
but  stated  that  they  knew  his  fee  had  not  been 
paid.  He  admitted  that  he  was  present  at  a 
conference  of  defendant's  attorneys,  but  not  in 
a  professional  capacity.  Beld,  that  the  judg^ 
was  disqualified  to  act  as  iudge  in  defendant's 
trial  for  murder. 

2.  Where  a  judge  was  disqualified  to  try  a 
criminal  case,  the  whole  proceedings  in  the 
case  are  an  abaolote  nuUi^,  and  a  judgment 
rendered  thereon  is  void. 

Appeal  from  district  court,  Robert(<on  coun- 
ty; 3.  Ik  Coodman,  Special  Judge. 

Bugene  Graham  was  convicted  of  murder 
In  the  second  degree,  and  he  appeals.  Be- 
rersed. 

Campbell  &  Gaun,  for  appellant.  Bobt  A. 
iobn,  AasL  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  In  the  second  degree,  and  tilg  punish- 
ment as.ses8ed  at  35  years'  couflnement  in  the 
penitentiary. 

In  tlie  view  -we  take  of  this  case,  it  is  only 
oecessary  to  consider  one  question.  Appellant, 
In  bis  motion  for  new  trial,  urges  that  the 
Honorable  J.  li.  Goodman,  the  special  judge 
who  tried  this  case,  was  disqualified  by  reason 
of  the  fact  that  be  had  been  counsel  for  ap- 
pellant. This  matter  Is  presented  in  the 
shape  at  affidavits  attached  to  the  motion. 
James  M.  Brown  In  his  affidavit  states  that 
he  was  an  uncle  of  Guy  and  Eugene  Graham; 
for  the  purpose  of  employing  assistant  coun- 
sel in  the  case  for  defendant,  affiant  secured 
the  services  of  J.  L.  Goodman,  an  attorney  of 
Franklin,  Robertson  county,  who  sat  as  spe- 
cial Judge  In  this  trial;  that  affiant  and  Good- 
man agreed  upon  tiie  fee  that  should  be  paid 
for  bis  services  as  attorney  for  the  said  Gra- 
hams, and  affiant  agreed  to  execute  and  de- 
liver to  said  Goodman  a  Joint  note  for  the 
amount  so  agreed  upon,  and  that  afterwards 
affiant  regarded  him  as  counsel  for  the  said 
Grahams,  and  so  treated  and  consulted  with 
him;  that,  as  such  attorney,  affiant  after- 
wards consulted  and  advised  with  said  Good- 
man concerning  the  management  and  conduct 
of  the  defense  of  the  case.  In  which  such  con- 
versation the  facts  were  freely  and  unreserv- 
edly discussed,  and  the  said  Goodman  advised 
as  to  the  best  defense  to  set  op  for  the  Gra- 
hams, and  how  to  establish  this  defense.  The 
son  of  J.  M.  Brown  corroborates  the  statement 
of  his  father,  and  says  he  had  a  conversation 
with  said  Goodman  as  to  his  omployment  as 
attorney  for  the  Graham  boys,  in  which  Good- 
man told  him  he  was  in  the  case  (meaning  In 
the  case  against  the  Grahams  for  the  murder 
of  A.  L.  Boswell),  and  affiant's  father  under- 
stood It,  and  be  was  working  quietly  In  the 
case,  and  talked  freely  with  affiant  about  the 
facts  sf  tbe  case.    The  affidavits  of  George 


W.  Glasscock,  J.  D.  Gann,  and  W.  O.  Camp- 
bell, attorneys  for  defendant  (the  first  being 
on  uncle  by  marriage  of  appellant),  all  show 
that  Goodman  participated  with  them  in  the 
dl£!CU£SIons  and  consultations  in  regard  to 
tbe  facts  of  the  case,  and  they  regarded  and 
treated  liim  as  an  attorney  In  the  case  on 
several  occasions  prior  to  the  finding  of  the 
Indictment  Appellant's  affidavit  shows  that 
Goodman  visited  him  in  Jail,  talked  with  him 
freely  alH>ut  the  facts,  and  he  consulted  with 
him,  believing  he  was  employed  as  attorney 
for  the  defense.  Hon.  J.  L.  Goodman  stated 
that  he  sat  as  special  Judge  In  the  trial  of  ai>- 
pellant  He  denies  that  he  was  of  counsel 
for  appellant  or  his  brother  Guy  Graham, 
and  never  represented  either  of  said  parties; 
that  the  relation  of  attorney  and  client  oever 
existed  between  himself  and  appellant;  that 
he  never,  as  attorney  for  appellant  advised 
him,  or  either  of  the  Grahams,  about  their 
defense.  He  then  states  "that  soon  after  the 
shooting  of  A.  L.  Boswell,  and  before  the 
death  of  the  said  Boswell,  which  occurred 
about  20  days  after  he  was  shot,  affiant  was 
called  upon  by  J.  M.  Brown  (who  files  as 
affidavit),  an  uncle  of  appellant,  with  refer- 
ence to  securing  his  services  In  representing 
appellant  as  an  attorney;  that  witness  nam- 
ed said  Brown  a  fee  that  he  would  charge  for 
his  services;  that  Brown  told  afilant  at  that 
time  be  would  arrange  to  pay  a  part  of  tbe 
fee  demanded,  and  stated  he  could  not  and 
would  not  pay  any  more;  that  appellant  and 
his  brother  owned  some  horses,  and  they 
ought  to  be  able  to  arrange  the  balance  of 
the  fee;  that  affiant,  at  Brown's  request  went 
to  tbe  Jail  where  the  parties  were  then  con- 
fined, for  the  purpose  of  arranging  with  them 
for  the  fee,  as  suggested  by  Brown;  that 
while  there  the  Grahams  commeticed  telling 
htm  about  the  case;  that  he  told  them  at  the 
time  be  was  not  there  to  hear  about  the  case, 
and  to  advise  with  them  about  their  defense, 
but  to  see  If  they  could  arrange  the  fee  as 
suggested  by  their  uncle.  Affiant  states  that 
no  fee  was  arranged,  and  that  he  did  not  be- 
come the  attorney  for  tbe  Grahams;  that  any 
statement  made  to  him  by  tbe  Grahams  while 
Ui  Jail  was  voluntarily  made  by  them,  with- 
out any  solicitations,  or  even  inquiry,  on  his 
part.  Affiant  says  it  is  true  that  some  time 
in  March,  1900,  G.  W.  Glasscock  (an  unde 
by  marriage  of  Guy  and  Eugene  Graham) 
was  In  the  town  of  Franklin;  that  he  was 
at  the  office  of  Campbell  &  'Gann,  attorneys 
for  the  Grahams;  that  J.  D.  Gann  invited  af- 
fiant to  his  office  to  meet  ISr.  Glasscock;  that 
Glasscock  was  an  old  friend  of  affiant's,  and 
be  desired  to  meet  him;  that  while  there  a 
discussion  came  up  with  reference  to  the  Gra- 
ham cases,  as  affiant  remembers  It  relative 
to  tbe  employment  of  an  Expert  in  the  use  of 
an  X-ray  apparatus,  with  the  view  of  lo-. 
eating  the  bullet  in  the  head  of  deceased;  that 
lu  this  discussion  he  might  have  expressed  an 
opinion  that  It  would  be  well  to  do  so,  but  It 
was  only  the  expression  of  a  friend  of  Glass- 
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cock's,  and  not  as  an  attorney  for  the  Ora- 
hanu;  If  Glasscock  recognized  and  treated  af- 
fiant at  the  time  as  an  attorney  for  tbe  Gra- 
hams, he  had  no  reason  to  do  so;  that  he  did 
not  inform  Glasscock  that  be  was  not  an  at- 
torney for  the  Grahams.  Affiant  denies  that 
he  consulted  with  Campbell  &  Gann,  attor- 
neys for  the  Grahams,  In  which  tbe  facts  of 
the  case  were  freely  discussed,  and  the  line 
of  defense  to  be  adopted  was  considered."  He 
says:  "Contemplating  employment,  he  had 
some  talk  with  Campbell  &  Gann,  before  the 
death  of  deceased,  about  the  cases;  that  no 
defense  could  be  considered  or  was  consider- 
ed; that  he  did  not  seek  to  advise  with  either 
Campt>eU  or  Gann  about  the  case,  or  to  be 
admitted  to  their  discussions,  and  that  both 
of  defendant's  attorneys  knew  bis  fee  had 
not  been  satisfactorily  arranged,  and  that  be 
was  not  retained  in  the  case;-  that  all  conver- 
sations had  with  tbe  attorneys  for  the  Gra- 
hams was  before  the  death  »f  deceased,  and 
before  any  examining  trial  was  bad  in  pre- 
cinct No.  6  of  Robertson  county,  on  the  charge 
against  said  Grahams  of  tbe  oSense  of  assault 
with  Intent  to  murder  the  said  A.  Ia  Boswell; 
that  affiant  had  nothing  to  do  with  any  of 
the  trials  of  the  cases." 

From  the  affidavit  of  the  Honorable  J.  L. 
Goodman,  it  appears  that  he  visited  appellant 
while  In  Jail,  for  the  purpose  of  securing  bis 
fee,  In  order  that  he  might  represent  him. 
That  while  there  appellant  voluntarily  told 
him  some  of  the  facts  of  the  case.  He  ad- 
mits he  talked  with  Oampbell  &  Gann  prior 
to  the  examining  trial,  and  prior  to  tbe  death 
of  deceased,  for  whose  murder  appellant  in 
this  case  was  tried,  but  they  knew  bis  fee 
had  not  been  paid  at  the  time  of  conference; 
that  these  consultations  were  not  sought  by 
bimself.  We  think  the  learned  judge's  own 
affidavit  shows  he  Is  disqualified  to  sit  In 
this  case.  In  Abrams  v.  State,  31  Tex.  Or. 
450,  20  S.  W.  987,  we  held  the  fact  that  ap- 
pellant suggested  Gardner  for  special  judge, 
and  agreed  be  would  not  take  advantage  of 
bis  disqualification,  would  not  alter  tbe  rule, 
if  It  should  subsequently  appear  that  he  was 
disqualified.  Where  the  relation  of  attorney 
and  client  has  been  created,  or  once  had  an 
existence,  in  regard  to  communIcatI(His  then 
made  or  tbe  matters  advised  about.  It  con- 
tinues forever  as  to  these  matters,  and  can- 
not be  changed  by  consent  Flack's  Adm'r  ▼. 
Neill,  26  Tex.  273.  The  question  of  whether 
or  not  the  trial  judge  was  paid  a  fee  as  ap- 
pellant's attorney  Is  immaterial.  We  think 
an  inspection  of  the  affidavits  shows  that  the 
relation  of  attorney  and  client  existed  be- 
tween appellant  and  the  trial  judge.  If  an  at- 
torney should  advise  as  to  a  matter  In  dis- 
pute, and  subsequently  become  judge  in  the 
case,  he  would  be  disqualified  from  sitting, 
even  though  he  charged  no  fee  for  bis  advice, 
provided  be  was  consulted  professionally;  for 
he  has  been  of  counsel  with  reference  to  tbe 
matter  In  dispute,  and  the  reasons  for  his 
disqualification  to  sit  in  the  case  will  never 


cense.  Railway  Co.  t.  Ryan,  44  Tex.  430; 
Slaven  v.  Wheeler,  58  Tex.  26.  The  afflda- 
Tlt  of  the  trial  judge  shows  a  perfect  con- 
sciousness on  his  part  of  no  thought  of  em- 
ployment in  tbe  case;  but  bis  affidavit,  taken 
in  connection  with  the  other  facts  in  the  case, 
—in  fact,  his  own  affidavit,— in  contemplaticm 
of  law,  creates  the  relation  of  attorney  and 
client  This  strict  rule  in  reference  to  mat- 
ters of  this  character  is  adopted,  in  order  to 
maintain  tbe  utmost  purity  of  the  bench,  and 
to  keep  tbe  same  free  from  any  aspersions  or 
accusations  of  corruption  or  partiality.  Un- 
der a  long  line  of  decisions,  this  rule  has  been 
maintained. 

Tbe  trial  judge  being  disqualified,  as  In- 
dicated above,  tbe  whole  proceedings  become 
an  absolute  nullity,  tbe  judgment  void,  and 
the  cause  stands  upon  the  docket  of  the  dis- 
trict court  of  Robertson  county  as  If  the  pro- 
ceedings complained  of  In  this  record  had  nev- 
er occurred.  This  being  true,  we  do  not  deem 
It  necessary  to  pass  upon  any  other  assign- 
ment of  error.  The  judgment  is  reversed, 
and  the  cause  remanded. 


JERNIGAN  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    May  29, 

1901.) 

PBRJURT— INDICTMENT— aUFPICIBNCT— TESTI- 
MONY—MATERIALITY— BILL   OF  BX- 
CKPTIONS-INSTRUCTION. 

1.  An  Indictment  for  perjury  averring  the 
materiality  of  the  alleged  false  statement  is 
sufficient  though  it  does  not  allege  the  facts 
which  show  the  materiality  thereof. 

2.  Where  a 'witness  was  indicted  for  perjury 
in  stating  that  an  outhouse  in  which  a  card 
game  was  going  on  had  the  roof  nearly  two- 
Uiirds  gone,  it  was  not  error  to  allow  the  state 
to  show  that  he  stated,  in  addition  to  the  facta 
assiijned  as  false,  at  the  time  of  Hie  alleged 
perjury,  that  he  did  not  consider  such  outhouse 
to  be  a  house,  this  being  part  of  the  res  gestie. 

3.  To  bring  up  for  review  the  exdasion  of 
evidence,  the  bill  of  exceptions  should  state  the 
evidence  expected  to  be  elicited  from  the  wit- 
ness, as  well  as  the  object  sought  by  its  intro- 
doction. 

4.  Where  the  issue  in  a  prosecution  for  gam- 
ing was  whether  the  bouse  had  a  roof,  without 
which  it  would  not  be  an  outhouse,  as  alleged 
In  the  indictment,  and  defendant  testified  that 
its  roof  was  about  two-thirds  gone,  for  which 
testimony  he  was  prosecuted  for  perjury,  there 
was  no  error  in  charging  that  the  fact  as  to 
which  be  testified  was  material. 

5.  In  the  absence  of  a  statement  ot  facts,  a 
charge  submitting  facts  provable  under  the 
indictment  will  be  presumed  to  be  correct. 

Appeal  from  district  court  Hamilton  coun- 
ty; W.  J.  Oxford,  Judge. 

Henry  Jemlgan  was  convicted  of  perjury, 
and  he  appeals.    Affirmed. 

BIdson  &  Eldson,  for  appellant  Robt  A. 
John,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
perjury,  and  his  punishment  assessed  at  two 
years'  confinement  In  tbe  state  penitentiary. 

Tbe  charging  part  of  tbe  indictment  is  as 
follows:    "That  on  or  about  the  14th  day 
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of  January,  A.  D.  1901,  and  anterior  to  the 
presentment  of  this  indictment,  In  tbe  coun- 
ty of  Hamilton  and  state  of  Texas,  and  be- 
fore a  regular  term  of  the  county  court  bold- 
en  In  and  for  and  then  there  In  session  In 
said  county  of  Hamilton,  the  Honorable  J. 
C.  Main,  the  legally  qualified  Judge  of  said 
court,  presiding,  and  In  a  certain  criminal 
judicial  proceeding,  of  which  the  said  court 
then  and  there  bad  Jurisdiction,  wherein  tbe 
state  of  Texas  was  plalntifT  and  Charlie  WIl- 
llams  was  defendant  and  wherein  Charlie 
WlUlams  was  duly  charged  by  Information 
with  the  offense  of  having  unlawfully  play- 
ed at  a  game  with  cards  in  a  certain  out- 
house where  people  did  then  and  there  re- 
sort, and  which  said  offense  was,  by  said 
Information,  alleged  to  have  been  committed 
in  Hamilton  county,  in  the  state  of  Texas, 
and  on  or  about  the  1st  day  of  December, 
1000,  and  wherein  issue  was  duly  Joined  be- 
tween tbe  said  state  of  Texas  and  the  said 
Oharlle  Williams,  came  on  to  be  tried  In  due 
fOTm  of  law,  and  was  then  and  there  tried 
before  the  said  Judge  and  a  Jury  In  that  be- 
'  half  duly  sworn,  and  Henry  Jemigan  then 
and  there  appeared  as  a  witness  in  behalf  of 
the  said  state  of  Texas,  plaintiff,  and  was 
then  and  there  dnly  and  legally  sworn,  and 
did  take  his  corporal  oath  before  tbe  said 
Judge  and  Jury  as  a  witness  to  testify  In 
said  cause,  which  oath  was  then  and  tiiere 
required  by  law,  and  necessary  for  the  ends 
of  public  Justice,  and  which  said  oath  was 
then  and  liiere  administered  to  him,  the  said 
Henry  Jemigan,  by  the  Honorable  J.  C. 
Main,  Judge  of  said  court  as  aforesaid,  then 
and  there  having  sufficient  and  competent 
authority  under  the  law  to  administer  the 
said  oath  to  the  said  Henry  Jemigan  in  that 
behalf;  and  at  and  upon  the  trial  of  the 
said  issue  so  Joined  between  the  said  parties 
as  aforesaid  It  then  and  there  became  and 
was  a  material  question  whether  the  out- 
house at  which  the  said  Charlie  Williams 
was  so  charged  with  having  unlawfully  play- 
ed at  a  game  with  cards  bad  or  bad  not  a 
roof  upon  tbe  same  that  was  whole  and  in- 
tact at  the  time  of  the  unlawful  playing  by 
the  said  Charlie  Williams  at  a  game  of  cards 
in  said  outhouse,  as  alleged  in  said  informa- 
tion aforesaid;  and  the  said  Henry  Jemigan, 
t>eing  so  sworn  as  aforesaid,  then  and  there 
oa  tbe  trial  of  said  issue,  upon  his  oath  as 
aforesaid,  did  falsely,  willfully,  and  delib- 
erately, before  the  said  Honorable  J.  O. 
Main,  Judge  as  aforesaid,  and  before  the 
Jurors  so  sworn  as  aforesaid,  depose,  state, 
and  testify,  amongst  other  things.  In  sub- 
stance and  to  the  effect  following.  That  Is  to 
say,  that  the  roof  upon  said  house  was  one 
or  two-thirds  gone  at  the  time  of  the  play- 
ing at  a  game  with  cards  in  said  house  by 
the  said  Charlie  WiUiam«,  as  alleged  In  tbe 
said  Information  In  said  cause  then  on  trial, 
which  said  statement  so  made  by  the  said 
Hoary  Jemigan,  was  then  and  there  material 
to  the  issue  In  said  cause;  whereas,  in  truth 
as  S.W.— 36 


and  In  fact  said  roof  was  whole  and  intact, 
and  neither  one-half  nor  two-tbirds  of  the 
said  roof,  nor  was  any  part  of  the  said  roof, 
gone  at  the  time  of  such  playing  at  carda 
by  the  said  Charlie  Williams  as  aforesaid,— 
was  deliberately  and  willfully  made,  and  was 
deliberately  and  willfully  false,  as  he,  the  said 
Henry  Jemigan  then  and  there  well  Icnew, 
against  the  peace  and  dignity  of  the  state." 
We  think  tbe  Indictment  is  sufficient,  com- 
plying with  the  approved  forms  and  prece- 
dents. Washington  v.  State,  22  Tex.  App. 
26,  3  S.  W.  228;  Partain  v.  State,  22  Tez. 
App.  lOO,  2  S.  W.  854;  Wlllson,  Cr.  Forms,  | 
122.  In  Waul  T.  State,  33  Tex.  Cr.  R.  228, 
26  S.  W.  199,  we  held  that  tbe  word  "bouse," 
when  used  In  relation  or  In  connection  with 
the  crime  of  perjury,  means.  In  its  ordinary 
signification  and  use,  any  structure  which 
has  walls  on  all  sides  and  Is  covered  by  a 
roof;  and  the  definition  of  "house,"  as  used 
in  the  Penal  Code  In  defining  the  offense  of 
burglary  and  arson.  Is  Insafflclent  and  can- 
not be  made  to  apply.  In  that  case  tbe 
proof  shows  that  the  bouse  bad  no  roof  at 
all.  If  the  facts  in  this  case  were  before 
us.  It  might  show  the  fact  sworn  by  defend- 
ant was  not  a  material  Inquiry;  but,  in  the 
absence  of  said  facts,  we  cannot  say  that  the 
allegation  in  the  Indictment  is  not  a  ma- 
terial Inquiry,  but  must  presume  it  was.  If 
the  facts  upon  tbe  trial  of  tbe  case  had 
shown  that  the  only  question  at  Issue  was 
whether  or  not  the  house  at  which  the  play- 
ing was  done  was  an  outhouse,  and  whether 
said  outhouse  had  a  roof  with  one-third  or 
two-thirds  of  the  same  gone,  then  this  would 
not  have  been  a  material  Inquiry.  We  do 
not  understand  tbe  Waul  Case,  supra,  to  hold 
that,  where  a  part  of  the  roof  is  gone,  the 
structure  would  be  any  the  less  a  house, 
within  contemplation  of  law,  for  In  that 
case  the  walls  bad  no  character  ae  kind  of 
roof,  bad  never  bad,  and  was  simply  an  in- 
closure,  or  character  of  yard,  back  of  a  pa- 
loon.  But,  in  the  absence  of  the  facts,  we 
cannot  say  whether  the  allegation  upon 
which  perjury  was  predicated  was  material 
or  not  The  pleader.  In  drawing  an  Indict- 
ment for  perjury  under  the  abOTe  authority, 
has  the  option  of  stating  all  the  facts  that 
go  to  make  the  testimony  material  in  the  in- 
dictment or  resting  upon  the  simple  state- 
ment that  said  testimony  upon  which  the 
perjury  is  predicated  is  material.  He  has 
seen  fit  in  the  presentation  of  the  indict- 
ment, to  allege  the  testimony  was  material, 
without  showing  how  or  wherein  the  same  is 
material.  This  being  the  case,  as  stated,  we 
cannot  say  whether  the  testimony  is  material 
or  not,  in  the  absence  of  the  facts.  We  can 
readily  Imagine  various  statements  of  evi- 
dence that  would  make  the  allegation  In  the 
indictment  material. 

In  bills  of  exception  Nos.  1  and  8  appel- 
lant complains  that  tbe  court  erred  In  per- 
mitting the  state  to  show  that  appellant  stat- 
ed, in  addition  to  tbe  facts  assigned  as  false 
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at  th«  time  the  perjury  li  alleged  to  have 
been  committed,  that  be  did  not  consider 
tbat  thing  (meaning  tiie  outhouae  in  ques- 
tion) a  house.  This  is  a  part  of  the  original 
statement  upon  which  the  perjury  is  pred- 
icated, and  is  clearly  a  part  of  the  res 
Cestse,  and  gives  pertinency  and  force  to  the 
statement  upon  -which  the  perjury  is  preiU- 
cated.  McClaIn,  Cr.  Law,  {  2X06,  footnote  7. 
Furthermore,  the  bill  is  not  sufficient  to 
properly  present  the  matter,  the  ground  of 
the  bill  being  tbat  the  evideace  Is  irrelevant 
and  immaterial.    Thomp.  Trials,  g  2805. 

Bill  No.  2  complains  that  the  court  erred 
in  refusing  to  permit  appellant  to  ask  the 
witness  Hambrlght  If  defendant  was  Is* 
toxicated  when  be  was  present  at  the  house 
where  the  card  game  was  played.  The  blU 
is  defective  is  not  stating  what  the  answer 
of  said  witness  would  have  been.  Moore  v. 
Bute,  36  Tex.  Cr.  H.  574,  38  a  W.  209;  White 
T.  State,  32  Tex.  Cr.  R.  625,  25  8.  W.  7S4. 

Bill  No.  4  complains  of  the  court's  charge 
Id  stating  the  facts  assigned  as  perjury  were 
material.  We  do  not  think  there  was  any 
error  in  this.  In  WiUlams  v.  State,  28  Tex. 
App.  801,  12  S.  W.  1103,  the  issue  was,  not 
whether  the  house  had  a  roof,  but  whether 
It  was  an  outhouse  or  not  The  issue  here 
was  whether  the  house  had  a  roof.  If  it  did 
not  have  a  roof,  then,  under  the  authority 
of  the  Waul  Case,  supra.  It  would  not  be  an 
outhouse.  Th^,  clearly,  it  was  material, 
and  the  court  did  not  err  in  so  Instructing 
the  Jury.  Foster  v.  State,  82  Tex.  Cr.  R.  3», 
22  S.  W.  21;  Washington  v.  State,  23  Tex. 
App.  336,  5  S.  W.  119;  Jackson  v.  State,  15 
Tex.  App.  679. 

Bill  No.  5  complains  that  the  court  erred 
In  not  peremptorily  instructing  the  Jury  to 
bring  in  a  verdict  of  not  guilty,  because  the 
facts  upon  which  perjury  was  assigned  were 
not  a  material  inquiry  in  the  trial  of  the  Wil- 
liams case.  In  the  absence  of  a  statement 
of  the  facts,  we  cannot  pass  on  this  ques- 
tion. Bryant  v.  State,  85  Tex.  Cr.  R.  5»4,  33 
8.  W.  978,  86  S.  W.  79.  The  charge  of  the 
court  submits  facts  provable  under  the  In- 
dictment,  and,  in  the  absence  of  the  facts, 
we  must  presume  the  charge  is  correct.  Za- 
mora  t.  State  (Tex.  Cr.  App.)  33  S.  W.  125; 
Lige  V.  State  (Tex.  O.  App.)  37  S.  W.  329. 
No  error  appearing  in  the  record,  the  judg- 
ment Is  affirmed. 


HEBRINGTON  v.  STATE.t 

(Court  of  Criminal  Appeals  of  Texas.    May  22, 

1901.) 

HOMICIDE  —  INSTRUCTIONS  —  PROVOCATION- 
SELF-DEFENSE— JUROR— PRIOR  OPINION 
EXPRESSED— NEW    TRIAL. 

1.  An  instruction  in  regard  to  manslaughter, 
that  the  provocation  must  arise  at  the  time 
ot  the  killing,  and  that  the  passion  must  not  be 
the  result  of  a  former  provocation,  is  correct. 

2.  Defendant  armed  himself  with  a  shotgun. 
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bought  same  cartridges,  went  to  hia  place  of 
business,  closed  it,  and  then  proceeded  to  de- 
ceased's place  .  of  business.  Deceased  was 
standing  on  the  porch,  and  defendant  requested 
him  to  come  on,  and  apologize  to  C.  Deceased 
replied:  "I  am  unarmed.  Wait  until  I  arm 
myself,  and  I  will  come  out  and  meet  you." 
Deceased  started  for  his  door.  Defendant  ask- 
ed him  to  stop,  and  fiied,  killing  him.  Held, 
that  an  lastruction  to  the  effect  that,  in  order 
to  justify  homicide  on  the  ground  of  self-de- 
fense, deceased  must  have  manifested  an  imme- 
diate Intention  to  execute  his  threats,  was  cot> 
rect. 

3.  On  motion  for  a  new  trial  a  witness  testi- 
fied that  one  of  the  jurors  had  stated  before 
the  trial,  "If  all  I  have  heard  is  true,  defend- 
ant is  guilty  of  murder."  The  juror  testified 
that  he  had  no  recollection  of  making  such 
statement  On  hia  examination  as  a  juror 
he  stated  that  he  had  an  opinion  on  the  case 
from  newspaper  reports  and  general  rumor, 
but  that  it  was  not  so  fixed  that  It  wonld  infln- 
ence  him  in  finding  a  verdict  Defendant's 
counsel  did  not  question  him  as  to  the  opinion, 
or  how  he  had  formed  it  Held  no  ground  for 
a  new  trial. 

Appeal  from  district  court,  Hamilton  coun- 
ty;  W.  J.  Oxford,  Judge. 

Jake  Herrlngton  was  convicted  of  murder 
in  the  second  degree^  and  he  appeals.  Af- 
firmed. 

J.  C.  Main,  tot  appellant  Bidsen  *  Bid- 
son  and  Robt  A.  John,  Asst  Atty.  Oea.,  for 

the  State. 


DAVIDSON,  P.  J.  Appellant  was  c(»iTict- 
ed  of  murder  in  the  second  degree,  and  his 
punishment  assessed  at  35  years'  confinement 
In  the  penitentiary. 

His  first  bill  of  exceptions  was  reseryed  to 
that  portion  of  the  cliarge  In  regard  to  nun- 
slaughter  which  Informed  the  jnry  that  the 
provocation  must  arise  at  the  time  of  the 
killlug,  and  that  the  passion  is  not  the  result 
of  a  former  provocation.  The  objection  ur- 
ged is  that  the  passion  may  have  arisen  oul 
of  a  former  provocation,  eta  The  adequate 
cause.  If  any  existed,  was  not  on  account  ot 
Insulting  conduct  towards  a  female  relative 
of  defendant  It  arose  over  language  actual- 
ly used  by  appellant  or  words  Imputed  to 
blm,  which  slandered,  or  tended  to  slander, 
a  young  lady.  It  was  not  language  imputed 
to  deceased  affecting  the  reputation  of  a  fe- 
male relative  of  appellant.  His  contention 
was  tbat  he  had  been  misrepresented  about 
the  language  Imputed  to  him.  The  court's 
charge  In  this  respect  was  correct  It  is 
true  that  previous  acts  and  conduct  of  de- 
ceased could  be  used  in  connection  with  the 
acts  and  conduct  at  the  time  of  the  killing, 
but  this  phase  of  the  law  was  folly  given  in 
the  charge. 

Exception  was  reserved  to  the  court's 
charge  on  self-defense.  In  that  it  did  not 
apply  the  law  to  the  immediate  facts  attend- 
ing the  killlug.  The  testimony  discloses  that 
appellant  armed  himself  with  a  double-bar- 
rel shotgun;  that,  before  doing  so,  he  pur^ 
chased  a  couple  of  cartridges,  went  to  an- 
other place,  and  borrowed  a  gun;  went  to 
his  own  place  of  business,  and  closed  it;  then 
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proceeded  to  deceased's  place  of  boslnesB, 
and  found  Iilm  on  bis  gallery,  talking  to  a 
friend.  Appellant's  testimony,  as  giren  by 
Miuself,  shows  that  he  walked  np  in  front 
of  -where  deceased  was  standing,  and  said  to 
him:  "Come  on,  Allen,  and  go  up  yonder, 
and  make  an  apology  or  acknowledgments  to 
that  girl."  Deceased  replied:  "Jake,  I  am 
unarmed.  Walt  till  I  arm  myself,  and  I  will 
come  out  and  meet  you."  Deceased  started 
Immediately  towards  the  door  of  bis  drug 
store,  being  at  the  time  some  six  or  eight 
feet  from  the  door,  and  as  he  started  appel- 
lant asked  him  to  stop,  and  immediately 
fired,  kllliug  hlni  almost  Instantly.  This 
docs  not  suggest  the  theory  of  self-defense, 
even,  from  the  defendant's  own  standpoint. 
Appellant  went  to  deceased's  place  of  busi- 
ness armed,  eyldently  for  the  purpose  of  do- 
ing Just  what  he  did.  In  this  connection 
appellant  testiiled:  "1  never  had  any  inten- 
tion of  haying  Fisher  go  up  there  wtth  me 
untQ  he  came  out  and  I  saw  him  on  the  gal- 
lery. It  was  immaterial  with  me  whethw 
he  came  on  right  then  or  not  I  was  going 
to  keep  that  gun  wtth  me  until  this  whole 
business  was  straightened  up."  As  was  said 
In  Bush  y.  State,  40  Tex.  Cr.  K.  539,  61 
S.  W.  238:  "In  order  to  Justify  homicide  on 
the  ground  of  self-defense,  either  with  or 
without  threats,  the  danger  must  be  appar- 
ently or  really  pressing,  imminent,  and  un- 
ayoidable.  Hinton  y.  State,  24  Tex.  454; 
•  Holt  V.  State,  »  Tex.  App.  571;  Penland  y. 
State,  19  Tex.  App.  S65;  Weaver  y.  State, 
Id.  547,  63  Am.  Bep.  889.  The  identical 
question  involved  here  was  throughly  dis- 
cussed in  Lynch  v.  State,  24  Tex.  App^  860,  6 
S.  W.  190,  6  Am.  St  Rep.  888.  The  charge 
was  in  conformity  with  the  law  as  stated  by 
the  decisions.  We  do  not  know  that  we  could 
add  anything  to  what  was  said  by  the  court 
In  Lynch's  Case.  The  ophiion  is  thorough, 
exhaustive,  and,  we  believe,  unanswerable. 
The  court,  therefore,  did  not  err  in  this  re- 
spect" Onder  the  well-settled  law  of  this 
state,  the  charge  Is  correct. 

In  the  motion  for  new  trial  it  is  made  to 
appear  by  the  testimony  of  O.  M.  Carrollton 
that  one  of  the  Jurors  (Boatner)  stated,  in 
substance,  before  the  trial,  "If  all  I  have 
beard  is  true  [referring  to  defendant],  he 
Is  guilty  of  murder  in  the  first  degree." 
Boatner  sat  in  the  case  as  a  Juror.  It  Is 
made  to  appear  that  Boatner  had  not  heard 
any  of  the  testimony,  and  the  statement  in- 
dicated as  imputed  to  him  was  founded  on 
hearsay.  Boatuer  testified  In  regard  to  this 
matter  that  he  had  no  recollection  of  mak- 
ing any  such  statement;  that  after  Carroll- 
ton  had  made  his  statement  In  regard  to  It 
he  tried  to  recollect  the  conversation,  but 
could  not;  that  he  was  examined  as  a  Juror 
by  the  district  attorney,  and  said  he  had  an 
opinion  from  newspaper  reports  and  general 
rumor,  but  bad  no  fixed  opinion,  and  that 
such  opinion  would  not  Influence  him  in  his 
action  in  finding  a  verdict;  that  he  had  not 


heard  any  of  the  evidence,  and  In  his  delib- 
eration In  the  Jury  room  did  not  mentl<m 
anything  he  had  heard,  nor  did  be  think  of 
it  and  what  he  had  heard  did  not  in  any 
way  influence  him;  that  counsel  for  de- 
fendant did  not,  on  his  examination,  interro- 
gate him  as  to  bow  he  formed  his  c^lnion, 
nor  was  he  questioned  by  defendant  at  alL 
This  part  of  the  testimony  of  the  Juror  was 
not  questioned.  Appellant  and  his  counsel 
were  put  upon  notice  that  the  Juror  had  an 
opinion,  which  was  not  fixed,  and  declined 
to  Interrogate  him  as  to  the  extent  of  the 
opinion,  or  as  to  bow  he  formed  It  Under 
all  of  the  decisions  bearing  on  this  question, 
there  was  no  error  in  the  action  of  the  court 
refusing  a  new  trial  upon  this  ground. 

It  is  contended  the  evidence  is  not  soffl- 
clent  to  support  the  verdict  of  the  Jury.  We 
are  of  opmlon  that  it  Is.  The  Judgment  la 
aflirmed. 


LBNBBT  et  al.  v.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Aprl> 
24,  1901.) 

ADULTJBRT— INFORMATION  —  ALLBOATION  O? 
MARRIAGE— SELECTION  OF  JURY— APPOINT- 
MENT OF  COMMISSIONERa-JURT— PRHmjDIC» 
—VOIR  DIRB  BXAMINATION— CXOBFTIONS-' 
BVIDENCB  —  IM8TRU0TIOM8  —  "BBASONABliV 
DOUBT." 

LAn  information  for  adultery,  which  char- 
ged that  a  man  and  woman  unlawfully  co- 
habited, said  woman  "being  lawfully  married 
to  another  person,"  sufficiently  alleged  that 
the  woman  was  married  to  some  one  other 
than  her  co-defendant 

2.  An  information  against  a  married  woman 
for  adniteiT  need  not  allege  the  name  of  the 
party  to  whom  the  defendant  is  married. 

3.  Appellant  in  a  criminal  case  is  not  enti- 
tled to  a  reversal  because  of  technical  error 
In  the  manner  of  selecting  the  jury,  in  the 
absence  of  any  showing  that  he  sustained  in- 
jury thereby. 

4.  Under  Code  Cr.  Proc.  art.  695,  providing 
that  when  there  are  no  regular  jurors  from 
which  to  select  a  jury,  the  court  shall  order 
the  sheriff  to  summon  such  number  of  qualified 
persons  as  he  shall  deem  sufficient  it  is  not 
proper  practice  for  the'  court  to  appoint  jury 
comniissioners  to  select  a  jury  for  the  term 
then  being  held,  for  which  no  jury  had  been 
provided. 

5.  Where  an  information  for  adultery  was 
based  on  a  complaint  sworn  to  by  the  pastor 
of  a  church,  and  the  court  refused  to  allow 
defendant's  counsel  to  examine  the  veniremen 
on  their  voir  dire  as  to  whether  or  not  they 
were  members  of  such  church,  a  bill  of  ex- 
ceptions complaining  of  such  refusal,  which 
did  not  disclose  that  any  of  the  jurors  actually 
selected  were  members  of  the  church,  did  not 
show  that  prejudicial  error  was  committed. 

6.  Where  a  bill  of  exceptions  complained  of 
the  overruling  of  an  objection  to  a  question, 
but  did  not  show  what  the  answer  to  the 
question  was  or  that  it  was  answered  at  all, 
no  error  was  shown. 

7.  Evidence  that  defendant  charged  with 
adnltery,  was  a  Catholic  priest,  and  that  the 
rules  of  his  church  required  him  to  have  a 
competent  housekeeper  to  keep  his  house  In  a 
dean  and  neat  condition,  and  that  it  was  to 
conform  to  these  rules  that  his  co-defendant 
was  at  his  residence,  was  Immaterial. 
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8.  Permitting  a  photographer  to  take  a  pic- 
ture of  the  jury  while  a  criminal  trial  was  in 
progress,  though  improper,  wns  not  error. 

9.  Where  a  jury,  while  deliberating  on  their 
rerdict,  desired  additional  instruction  as  to 
the  meaning  of  the  .term  "reasonable  doubt," 
and  the  judge  recalled  the  jury,  and  told  them 
that  the  two  words  "reasonable  doubt"  were 
words  of  common  use,  that  the  jury  could  un- 
derstand as  well  as  he  could,  and  that  he  had 
a  "reasonable  doubt"  as  to  whether  he  could 
charge  them  as  to  their  meaning,  such  instruc- 
tion was  not  error. 

Appeal  from  Donley  county  court;  B.  H. 
White,  Judge. 

J.  Lenert  and  Mrs.  M.  D.  Lelman  were 
convicted  of  adultery,  and  tbey  appeal.  Af- 
firmed. 

Orrick  &  Terrell,  for  appellants.  P.  SL 
Simmons,  Acting  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellants  were  conylcted 
of  adultery,  and  the  punishment  of  Lenert 
assessed  at  a  flue  of  $200,  and  that  of  Lel- 
man at  a  fine  of  $100.  Motion  was  made 
to  quash  the  information,  the  charging  part 
of  which  Is  as  follows:  "That  heretofore,  to 
wit,  on  or  about  the  8th  day  of  October, 
1899,  and  anterior  to  the  filing  of  this  infor- 
mation. In  the  said  county  of  Donley  and 
state  of  Texas,  J.  Lenert,  a  man,  and  Mrs. 
M.  D.  Lelman,  a  woman,  did  then  and  there 
unlawfully  live  together,  and  have  carnal 
intercourse  with  each  other,  the  said  Mrs. 
M.  D.  Ijelman  then  and  there  being  lawfully 
married  to  another  person,  then  living,"  etc. 
It  ia  urged  that  the  information  does  not 
charge  any  offense,  because  it  does  not 
charge  that  the  defendant  Mrs.  M.  D.  Lel- 
man at  the  time  was  married  to  some  other 
person  than  her  co-defendant,  J.  Lenert  An 
inspection  of  the  Information  shows  these 
contentious  are  not  well  founded,  since  the 
same  does  charge  that  the  "said  Mrs.  M. 
D.  Lelman  then  and  there  being  lawfully 
married  to  another  person  then  living."  Ap- 
pellants; however.  In  the  argument  insist 
that  the  information  Is  defective  because  it 
falls  to  state  the  name  of  the  person  to  whom 
Mrs.  M.  D.  Lelman  was  married.  As  far 
back  as  the  case  of  CoUum  v.  State,  10  Tex. 
App.  708,  we  held  it  was  not  necessary  in 
an  information  charging  adultery  to  allege 
the  name  of  the  party  to  whom  one  of  the 
defendants  was  married.  The  Collum  Case 
was  followed  in  Hlldretb  v.  State,  19  Tex. 
App.  19G.  But  appellants  Insist,  notwith- 
standing these  decisions,  that  the  Informa- 
tion Is  defective,  under  McAfee  v.  State,  38 
Tex.  Or.  B.  124,  41  S.  W.  627,  and  Rice  v. 
State,  37  Tex.  Cr.  R.  38,  38  S.  W.  801, 
These  decisions  were  under  a  different  stat- 
ute from  the  one  here  under  consideration. 
In  the  last  two  cases  appellants  were  prose- 
cuted for  bigamy.  It  matters  not  what  the 
rule  may  be  as  to  the  form  of  Indictment  in 
that  character  of  offense,  we  hold  it  Is  not 
necessary,  in  an  adultery  Information,  to  al- 
lege the  name  of  the  party  to  whom  the  de- 


fendant was  married.  We  do  not  think  the 
court  erred  in  overruling  the  motion  to 
quash  the  information. 

By  biU  of  exceptions  No.  1  It  is  made  to 
appear  "that  when  the  cause'  was  called  for 
trial,  no  Jury  being  in  attendance,  and  none 
having  been  drawn  <Mr  selected  by  the  Jury 
commissioners  at  any  previous  term  of  the 
court  for  this  term,  the  court,  upon  Its  own 
motion,  set  this  cause  for  December  11,  1899, 
and  immediately  appointed  three  men,  pos- 
sessing the  qualification  for  Jury  commission- 
ers, who,  after  being  qualified  as  the  law  di- 
rects, selected  twenty-four  Jurors  for  the  sec- 
ond week  of  this  term;  and  said  Jury  com- 
missioners delivered  to  the  court,  in  open 
court,  the  list  of  Jurors  selected,  and  the 
same  was  delivered  to  the  clerk  by  the  court, 
and  the  clerk  Immediately  made  certified 
copies  of  said  Jury  list,  and  delivered  the 
sante  to  the  sheriff,  who  mimmoned  them; 
and  on  said  11th  day  of  December,  1899, 
when  this  cause  was  called  for  trial,  defend- 
ants objected  to  said  list  of  Jurors  so  sum- 
moned, and  filed  motion  to  quash  said  list  of 
Jurors,"— the  grounds  of  objection  being  be- 
cause there  was  no  Jury  drawn  at  the  last 
term  of  this  court,  nor  were  there  any  Jury 
commissioners  appointed  by  this  court  at  any 
previous  term  to  select  the  Jury  for  this 
term;  therefore  no  Jury  appeared,  and  the 
court,  on  bis  own  motion,  on  the  first  day 
of  this  term,  selected  the  Jury  commission 
to  draw  this  Jury  for  the  purpose  of  trying  • 
this  case.  Further  objection  Is  made  because 
this  Jury  was  not  summoned  by  the  sheriff 
of  Donley  county  under  his  oath,  as  required 
by  law.  Under  article  C95,  Code  Cr.  Proc, 
it  is  provided  that,  when  from  any  cause 
there  are  no  regular  Jurors  for  the  week  from 
which  to  select  the  Juix  the  court  shall  or- 
der the  sheriff  to  summon  forthwith  such 
number  of  qualified  persons  as  It  may  deem 
sufficient,  and  from  those  sununoned  a  Jury 
shall  be  formed  as  provided  in  the  preced- 
ing article  of  this  chapter.  As  contended  by 
appellants,  the  proper  practice  would  have 
been  for  the  court  to  have  had  the  sheriff 
to  summon  the  Jurors;  but  appellants  have 
shown  no  injury  by  the  means  and  manner 
resorted  to  for  the  selection  of  the  Jury  in 
this  case,  and  we  do  not  think  such  error 
was  committed  by  the  court  aa  requires  a  re> 
versal. 

Bill  No.  2  complains  that,  while  the  Jury 
were  being  examined  touching  their  quali- 
fication to  sit  as  Jurors  to  try  this  cause, 
defendants  asked  the  Jury  as  to  what  church 
they  were  members  of,— as  to  whether  or 
not  any  of  them  were  members  of  the  Metho- 
dist Church  at  Clarendon;  to  which  the 
state  objected,  and  defendants  thereupon 
stated  to  the  court  that  the  complaint  upon 
which  the  information  is  based  was  made 
and  sworn  to  by  Rev.  J.  R.  Henson,  pastor 
of  the  Methodist  Episcopal  Church  South, 
of  Clarendon,  and  that  there  was  much  re- 
ligious feeling  engendered  ia  this  case,  and 
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the  Jurors  who  might  be  members  of  the 
church  of  which  the  prosecuting  witness,  Hoi- 
8on,  was  pastor,  ought  to  be  further  Interro- 
gated as  to  their  fitness  and  qualifications  to 
Bit  in  this  cause;  and  the  court  sustained  the 
objection  of  the  state,  and  refused  to  per- 
mit defendants  to  ask  said  question,  and  de- 
fendants excepted.  The  bill  does  not  disclose 
that  any  juror  sat  in  this  case  who  was  a 
member  of  the  same  church  with  the  prose- 
cuting witness,  Henson.  So,  conceding  there 
was  error  in  the  court's  ruling,  yet  the  bill 
does  not  show  it. 

Bill  Mo.  8  complains  that  the  state  asked 
Mrs.  John  Caraway,  a  state's  witness,  the 
following  question:  "Did  you  ever  hear  Mrs. 
M.  D.  Leiman  say  at  Henrietta,  Clay  county, 
Texas,  that  she  was  ever  married?"  Appel- 
lants objected  to  this  question  because  lead- 
ing, and  would  come  In  the  nature  of  a  con- 
feesloB  from  an  accomplice,  and  corrobora-. 
tlon  should  be  shown  first,  and  for  th»  rea- 
son that  said  conversation  occurred  long 
prior  to  the  commission  of  this  offense,  and 
before  It  could  be  In  the  contemplation  of 
defendants,  and  could  not  be  used  against 
them.  The  court  overruled  the  objections, 
and  defendaitts  excepted.  The  bill  of  ex- 
ceptions does  not  show  the  answor  of  the 
witness,  nor  that  the  witness  did  answer 
the  question,  and  we  cannot  say  there  was 
any  error.  Bills  Nos.  4  and  5  relate  to 
questions  asked  by  the  state  of  the  witnesses 
French  and  Mrs.  Saunders,  but  these  bills 
are  also  defective  in  not  showing  that  the 
witness  answered  said  question,  or  what  the 
answer  would  be,  and  cannot  be  considered. 

Bill  Mo.  6  recites  "that  defendants  ofTered 
to  prove  by  3.  Lenert  (one  of  the  defendants) 
that  he  was  a  Catholic  priest  and  luiew  the 
rules  and  customs  of  said  church;  that  It 
was  one  of  the  imperative  rules  and  customs 
of  said  church  to  enforce  their  priest  to  have 
some  one  well  qualified  to  look  after  their 
housekeeping,  so  it  would  always  be  in  a 
clean  and  neat  condition,  and  to  conform  to 
said  rules  and  customs  was  a  reason  that 
his  co-defendant,  Mrs.  Leiman,  was  at  his 
place  of  residence.  The  state  objected  to 
said  testimony  because  immaterial,  and  the 
court  susUined  said  objection,  and  defend- 
ants excepted."  Appellants  do  not  insist 
tliat  Lenert  was  not  permitted  to  prove  that 
his  co-defendant  kept  house  for  him,  but, 
as  we  nnderstand  the  bill,  the  Insistence  is 
that  he  has  the  right  to  prove  that  the  Cath- 
olic Church  requires  him  to  keep  a  clean 
hoase.  We  think  it  utterly  immaterial  what 
may  be  the  rules  of  appellant  Lenert's 
church  in  reference  to  this  matter,  and  do 
not  think  the  court  erred  in  excluding  the 
testimony. 

The  ninth  bill  complains  that  the  court 
erred  in  permitting  the  photographer,  to  take 
a  picture  of  the  Jury  while  the  trial  was  In 
progress.  The  bill  does  not  show  how  or  in 
what  way  appellants'  rights  were  injured  by 
this  action  of  the  trial  court    We  would  not 


be  understood  as  approving  matters  of  this 
character.  Trials  of  persons  in  the  courts  of 
this  country  are  serious  matters,  and  we 
deprecate  any  efTort  to  lend  to  them  any  sen- 
sational or  spectacular  effect  and  such  con- 
duct as  complained  of  in  the  bill  should  not 
be  permitted. 

Bills  Nos.  10  to  14,  inclusive,  criticise  at 
great  length  the  charge  of  the  court  We 
have  carefully  examined  these  bills,  and  the 
charge  of  the- court  in  connection  therewith, 
and  do  not  think  there  is  any  error  in  the 
court's  charge. 

Bill  No.  15  complains  of  the  following: 
"That  while  the  Jury  were  out  deliberating 
upon  their  verdict,  the  Jury  sent  word  to  the 
court  through  the  sheriff,  that  they  desired 
an  additional  charge  uiwn  the  meaning  of 
reasonable  doubt;  that  defendants  nor  their 
attorney  knew  nothing  of  this  proceeding  un- 
til the  court  called  their  attorney  A  W.  Cole 
to  the  bench,  and  told  him  of  the  request; 
that  afterwards  the  court  called  the  jury  in 
the  court  room,  and  asked  them  verbally  the 
following  question:  'I  understand  that  you 
desire  an  additional  charge  upon  the  mean- 
ing of  the  two  words,  "reasonable  doubt"?' 
And  the  Jury,  through  their  foreman,  an- 
swered verbally,  'Yes.'  Thereupon  the  court 
told  the  jury  verbally  that  the  two  words 
"reasonable  doubt"  were  words  of  common 
use,  and  the  Jury  could  understand  them  as 
easily  as  the  court;  and  the  court  had  a  rea- 
sonable doubt  as  to  whether  or  not  he  could, 
under  the  law,  charge  them  as  to  their  mean- 
ing.' "  We  see  no  error  in  this  action  of  the 
trial  court  calculated  to  Injure  the  rights  of 
appellants.  We  have  carefully  examined  the 
evidence,  and,  the  jury  having  passed  upon 
its  sufficiency,  we  do  not  feel  disposed  to  dis- 
turb their  finding,  believing  It  is  sufficient  to 
support  their  finding.  The  Judgment  Is  af- 
firmed. 

On  Motion  for  Rehearing. 
(June  12,  1901.) 
This  case  was  affirmed  at  a  previous  day 
of  this  term,  and  now  comes  before  us  on 
motion  for  rehearing.  Appellants'  main  In- 
sistence is  that  the  trial  court  erred  as 
shown  in  their  bill  No.  1,  as  follows:  "That 
when  the  cause  was  called  for  trial,  no  jury 
being  In  attendance,  and  none  having  been 
drawn  or  selected  by  the  jury  commissioners 
at  any  previous  term  of  the  court  for  this 
term,  the  court  upon  Its  own  motion,  set 
this  cause  for  December  11,  1899,  and  imme- 
diately appointed  three  men  possessing  the 
qualification  for  jury  commissioners,  who, 
after  being  qualified  as  the  law  directs,  se- 
lected twenty-four  jurors  for  the  second 
week  of  this  term;  and  said  Jury  commis- 
sioners delivered  to  the  court  In  open  court 
the  list  of  Jurors  selected,  and  the  same  was 
delivered  to  the  clerk  by  the  court,  and  the 
clerk  immediately  made  certified  copies  of 
said  Jury  list  and  delivered  the  same  to  the 
sheriff,  who  summoned  them,  and  on  $fdi 
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lltb  day  of  DecfMBber,  1899,  when  this 
cause  was  called  for  trial,  defendants  object- 
ed to  said  hat  of  jnrors  so  summoned,  and 
filed  motion  to  quash  said  list  of  jurors." 
We  have  carefully  considered  the  Insistence 
of  appellants  that  the  case  should  be  revers- 
ed because  of  the  selection  of  the  jury  as 
above  indicated,  sad  find,  Instead  of  there 
being  error  In  so  doing,  the  same  la  in  strict 
accord  with  Williams  r.  State,  24  Tex.  A.jip. 
S2,  5  S.  W.  658,  and  authorlUes  there  cited. 
la  that  case,  at  the  previous  term  of  the 
court,  the  term  then  being  limited  to  three 
weeks,  the  court  appointed  jury  commission- 
ers to  select  jurors  to  serve  at  the  ensuing 
term,  and  the  said  jury  commissioners  se- 
lected jurors  to  serve  for  three  weeks.  After 
the  adjoanunent  of  the  prertous  term,  tlie 
legislature  enlarged  the  term  of  the  trial 
court  to  four  weeks,  and  upon  the  assem- 
bllng  of  court  tbe.trlal  judge  appointed  com- 
mlssioBers  to  sdect  jurors  to  serve  at  the 
next  tenn,  and  caused  them  also  to  draw  and 
Mlect  jurors  to  serve  at  the  fourth  week  of 
the  then  term.  It  was  before  the  jury  thus 
Miected  to  serve  dnring  the  fourth  week 
that  the  accnsed  was  tried.  Appelianti^ 
duillenge  to  the  array  .was  based  upon  tb« 
ground  that  the  jury  was  not  selected  by  the 
jury  commlssioDers  ai^ointed  at  the  prevloiiB 
t«rm  of  the  court.  We  there  held  that  the 
diallenge  was  property  overruled.  For  a  foil 
discussion  of  this  question,  see  the  above- 
cited  case.  The  Williams  Case,  supra,  and 
authorities  there  cited,  are  not  In  conflict 
with  Sanchea  v.  State,  89  Tex.  Or.  B.  888, 
46  S.  W.  248.  The  motion  for  rehearing  Is 
OTermled. 


I/)CKABD  V.  aTATB.t 

(0>nrt  of  Criminal  Appeals  of  Texas.    May  15, 
1901.) 

LIBEl.— INFORMATION— SUPFICIENCT—At- 
LBOATION  OP  FACTS— EVIDENCE. 

1.  An  information  for  libel  alleged  that  de- 
fendant published  a  circular  stating  that  a 
traveliag  salesmaa,  In  an  effort  to  sell  goods 
to  defendant,  told  him  that,  if  a  competing 
house  would  fill  his  order  for  similar  goods  at 
the  price  they  had  quoted,  he  (the  salesman) 
would  pay  defendant  $50,  and  that,  after  the 
order  was  filled,  defendnnt  made  repeated  at- 
tempts to  collect  the  money,  but  gave  it  up, 
thinKing  that  his  time  was  too  valuable  to 
spend  in  trying  to  collect  money  from  an  un- 
principled salesmaa.  Held,  that  the  facts  alleg- 
ed cfanrged  an  offense. 

2.  Where  defendant  was  charged  with  hav- 
ing published  a  libelous  pamphlet,  evidence  that 
a  witness  had  seen  a  pamphlet  which  was  an 
exact  copy  thereof,  and  heard  defendant  make 
a  statement  concerning  it,  was  not  inadmissible 
because  the  pamphlet  was  seen  and  the  state- 
ment made  after  the  time  of  publication  as  al- 
leged in  the  information. 

3.  Where  defendant  was  charged  with  having 
published  a  libelous  pamphlet,  evidence  that 
certain  witnesses  had  seen  the  pamphlet  was 
not  inadmissible  because  the  pamphlet  they 
had  seen  was  not  the  identical  copy  the  pub- 
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licatlon  of  which  was  diarged  In  the  informa- 
tion. 

4.  Where  defendant  was  charged  with  hav- 
ing published  a  libelous  pamphlet,  evidence  that 
certain  witnesses  had  seen  copies  of  the  pamph- 
let set  out  In  the  information,  no  effort  having 
been  made  to  obtain  the  original  pamphlet 
copied  in  the  information,  was  not  inadmissi- 
ble because  secondary  evidence,  where  it  ap- 
peared that  the  copies  seen  were  identical  wlui 
the  ones  set  oat  in  the  information. 

Appeal  from  Travis  county  court;  A.  8. 
Walker,  Judge. 

A.  M.  Iiockard  was  convicted  of  Ubel,  and 
he  appeals.    Affirmed. 

Geo.  F.  Pendexter,  Walton  ft  Hill,  and  W. 
i/L  Walton,  toe  appellant  D.  B.  Blmmona, 
Acting  Asst  Atty.  Oeo.,  for  the  SUte. 


BROOKS^-  3.  Appellant  was  convicted  of 
libel  under  an  information,  and  his  punish- 
ment assessed  at  a  fine  of  $260.  &.  jury 
was-  waived,  and  the  cotirt,  after  hearing 
the  facts,  assessed  appellant's  fine  as  above 
stated.  The  charging  part  of  the  Informa- 
tion   Is  as  follows: 

"That  on  or  about  the  Slst  day  of  Oc- 
tober, A.  D.  1899,  one  A.  M.  Lockard  did 
then  and  there,  with  the  Intent  to  injure  J. 
Block,  did  unlawfully  and  maliciously  make, 
write,  print,  publish,  sell,  and  circulate  a  ma- 
licious statement  of  and  concerning  J.  Block, 
and  affecting  the  reputation  of  the  said  J. 
Block,  to  the  tenor  following,  to  wit: 

"  'Blocked.  Houston,  Texas,  June  30,  18S9. 
To  Whom  It  May  Concern:  Some  time  to 
July,  1898, 1  was  approached  by  Mr.  J.  Block, 
sales  agent  of  the  Hallwood  Gash-Register 
Company  of  Columbus,  Ohio,  on  the  ques- 
tion of  buying  one  of  their  multiple  counter 
cash  registers.  I  told  him  I  was  not  In  the 
market  for  a  register,  but  he  insisted  on 
leaving  one  In  my  store  for  me  to  try. 
While  the  above-mentioned  register  was  In 
my  place,  Mr.  Pierre  G.  Keene,  sales  agent 
for  the  National  Cash-Register  Company  of 
Dayton,  Ohio,  called  on  me,  and  offered  me 
a  multiple  counter  National  cash  regl&ter  for 
less  money.  Being  satisfied  that  the  Nation- 
al register  was  better,  I  told  Mr.  Block  that 
t  would  buy  the  National  register,  where- 
upon Mr.  Block  Informed  me  that  the  Nation- 
al people  would  not  ship  the  register  In 
question;  furthermore,  could  not  build  It; 
and  offered  me  $50  If  the  National  Cash-Reg- 
ister Company  would  accept  my  order  and 
fill  It,  assuring  me  at  the  same  time  that  the 
offering  of  this  register  for  sale  was  merely 
a  bluff  on  the  part  of  the  N.  C.  R.  Co. 
Thinking  this  a  fair  proposition,  I  placed  my 
order  with  Mr.  Keene  for  a  multiple  counter 
National  cash  register  No.  300,  whereupon 
Mr.  Block  gave  me  a  draft  for  $50.  In  the 
course  of  a  few  weeks  the  National  register 
arrived;  and,  after  satisfying  myself  that  It 
would  do  the  work  claimed  for  it,  and  that 
It  contained  all  the  features  that  Mr.  Block 
stipulated  that  It  should  contain,  I  forward- 
ed the  draft  to  Dallas  for  colleetloa,  bat  tt 
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was  ntumed  unpaid,  accompanied  by  a  note 
from  Mr.  Hlrsh,  Mr.  Block's  partner,  saying 
that  Mr.  Bl«ck  was  out  of  the  city,  bat 
would  pay  me  upon  his  return.  This  Mr. 
Block  failed  to  do,  and,  after  repeated  trials 
to  collect  this  money  from  Mr.  Block,  I  gave 
tt  up,  concluding  that  my  time  was  too  val- 
'oable  to  spend  in  trying  to  collect  money 
from  an  unprincipled  sales  agent  F.  J.  De 
Merrltt 

"  'Subscribed  and  sworn  to  before  me. 
[Seal.]  N.  M.  Norfleet,  Notary  Public  In  and 
for  Harris  County,  Texas.' 

"'[Picture.]  No.  300.  Department  Nation- 
al Cash  Register.  This  register  Is  fitted  with 
four  department  counters.  They  can  be  used 
to  give  the  total  cash  sales,  total  credit 
sales,  total  money  received  on  account,  and 
total  money  paid  out,  or  to  show  the  total 
amount  of  cash  sales  made  by  each  of  four 
clerks,  or  the  total  amount  of  sales  made  In 
each  of  four  departments.' 

"TPlctnre.]  No.  86.  Department  Total- 
Adding  National  Cash  Register.  This  regis- 
ter Is  fitted  with  two  department  counters, 
and  is  used  for  keeping  a  separate  record 
of  cash  sales  and  credit  sales,  or  of  the  cash 
sales  of  two  clerks,  or  for  the  cash  sales  of 
two  departments  In  a  store. 

•"Our  Three  Guaranties:  1.  We  guaran- 
tee to  furnish  a  better  register  than  any 
other  company,  and  at  a  lower  price,  i!. 
We  guarantee  the  mechanical  accuracy  of 
our  registers.  3.  We  guarantee  one  price  to 
alL  We  offer  $100  to  any  one  who  will  buy 
a  new,  latest  improved  National  cash  reg- 
ister, either  from  any  authorized  agent  or 
■from  the  factory,  for  less  than  list  price, 
less  5  per  cent,  for  cash.  National  Cash- 
Register  Company,  Dayton,  Ohio.' 
—Against  the  peace  and  dignity  of  the  state." 

Appellant  insists  the  information  is  insuf- 
ficient, and  cites  authorities  which  were  over- 
ruled in  Mankins  Case  (Tex.  Cr.  App.)  57 
S.  W.  950.  In  that  case  we  held,  among 
•other  things,  that:  "If  the  indictment  or  In- 
formation, by  a  fair  Inspection,  conveys  the 
idea  that  the  person  has  been  guilty  of  some 
penal  offense,  or  has  been  guilty  of  such 
conduct  as  Is  disgraceful  to  him  as  a  mem- 
ber of  society,  and  the  natural  consequence 
of  which  is  to  bring  him  into  contempt 
among  honorable  persons,  then  it  is  not  nec- 
essary to  allege  that  said  language  in  the 
indictment  or  information  does  charge  him 
with  a  penal  offense,  or  does  bring  him  into 
disgrace  as  a  member  of  society,  and  the 
natural  consequence  of  which  Is  to  bring 
him  into  contempt  among  honorable  per- 
sons." Under  the  authority  of  the  Manklna 
Case,  supra,  we  think  the  information  in  this 
case  is  good. 

Appellant,  by  bills  of  exceptions  Nos.  1,  2, 
8,  and  4,  complains  that  the  court  permitted 
the  state  to  Introduce  witnesses  to  testify 
whether  they  had  seen  a  copy  of  a  certain 
pamphlet  offered  in  evidence,  which  pamph- 


let is  set  out  In  the  statement  of  facts;  and 
whether  they  had  any  conversation  with  de- 
fendant, or  beard  blm  make  any  statement 
In  regard  to  or  in  reference  to  said  paper; 
the  grounds  of  objection  to  said  testimony  be- 
ing: "(1)  Because  the  conversation  or  state- 
ment was  subsequent  to,  and  at  a  different 
time  and  place  to,  those  alleged  In  the  In- 
dictment, and  proved  by  the  witness  Bolton 
to  be  the  circulation  or  publication  for  which 
the  indictment  Is  presented.  (2)  Because 
the  paper  purports  to  have  been  made  by 
another  person  than  defendant,  and  is  im- 
material and  irrelevant  because  of  variance 
between  it  and  the  allegations  in  the  Indict- 
ment (3)  Because  the  question  Is  not  asked 
In  regard  to  or  as  touching  the  paper  alleged 
to  be  circulated,  nor  la  the  paper  shown  to 
witness  pretended  to  be  the  paper  that  was 
circulated;  but  are  both  independent  sep- 
arate, and  distinct  papers  the  one  from  the 
other.  (4)  Because  the  question,  so  far  as  it 
touches  a  proving  or  an  effort  to  prove  that 
the  said  paper  was  a  copy  or  an  exact  reQro- 
ductlon  of  the  paper  set  out  in  the  indict- 
ment or  of  the  paper  that  was  and  Is  alleged 
to  have  been  circulated.  Is  secondary  in  char- 
acter, and  no  effort  had  been  made  to  obtain 
the  original  paper,  nor  any  notice  served  on 
defendant  or  his  attorneys  to  produce  it  or 
account  therefor.  (5)  Because  all  said  testi- 
mony that  could  be  given  in  answer  to  the 
questions  asked  would  be  irrelevant  and  im- 
material, and  only  serves,  or  could  only 
serve,  to  confuse.  It  not  being  In  regard  to 
the  papers  alleged  to  have  been  circulated, 
and  therefore  not  usable  to  prove  the  con- 
tents of  the  Indictment"  The  court  signs 
said  bills  referring  to  the  statement  of  facts 
as  authority  for  the  introduction  of  the  pa- 
per. The  fact  that  the  testimony  offered  was 
pamphlets  circulated  subsequent  to  the  time 
appellant  Is  charged  with  having  violated 
the  law  does  not  render  It  any  the  U-ss  ad- 
missible. Without  reviewing  seriatim  all  of 
the  above  exceptions,  we  will  say  the  proof 
shows  that  the  paper  about  which  the  testi- 
mony was  Introduced  was  an  exact  copy  of 
the  paper  appellant  was  prosecuted  for  cir- 
culating, or  was  a'  substantial  copy  of  the 
same.  A  close  scrutiny  of  the  two  papets, 
however,  fails  to  disclose  any  difference  be- 
tween the  paper  which  appellant  is  charged 
with  circulating  and  the  paper  about  which 
the  testimony  was  adduced.  This  testimony 
was  admissible  as  going  to  show  motive, 
malice,  purpose,  and  Intent  of  appellant  In 
circulating  the  paper  charged  In  the  infor- 
mation. His  fourth  ground— to  the  effect 
that  It  was  secondary  evidence,  and  no  ef- 
fort had  been  made  to  obtain  the  original  pa- 
per, etc.— Is  without  merit  for,  as  ssiated 
above,  the  papers  were  Identical  with  each 
other.  He  strenuously  Insists  the  Judgment 
of  the  court  Is  against  the  evidence,  and  is 
not  supported  thereby.  As  indicated  above, 
we  think  the  Information  is  sufficient.    The 
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Iiroof  nutains  the  Infonnation.  Tbe  court 
Iiaa  passed  upon  the  credibility  of  the  wit- 
ness, and  the  evidence  amply  sustains  bis 
finding.    Tbe  Judgment  is  affirmed. 


SAULSBI7RT  t.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    May  29, 

1901.) 
CRIMINAL  LAW— PEDDLERS— LICENSB-OCCU- 
PATION  TAX— INTERSTATE  COMMERCE. 
A.  foreign  manufacturer  made  baggiea,  and 
shipped  them  into  the  state  In  original  pack- 
ages, some  of  which  contained  buggies  com- 
plete, others  containing  parts  thereof.  The 
buggies  were  tiien  put  together  by  the  manu- 
facturer's agent,  and  pedaled  by  him  through- 
out the  state.  When  a  buyer  desired  a  Tehicle 
not  in  stoclc,  the  agent  sent  the  order  to  the 
manufacturer,  who  shipped  to  the  buyer.  Held 
not  to  constitute  interstate  commerce,  and  that 
the  agent  was  properly  convicted,  aader  Pen. 
Code,  art.  112,  for  peddling  without  first  ob- 
taining a  license  therefor. 

Appeal  from  Bell  county  court;  O.  M. 
Felts,  Judge. 

W.  Sanlsbury  was  convicted  of  pursuing 
tbe  occupation  of  a  peddler  without  having 
paid  tbe  occupation  tax  provided  by  law,  and 
be  appeals.    Affirmed. 

Saunders  &  Saunders,  for  appellant 
Banks  &  Cochran  and  Robt  A.  John,  Asst 
Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  for 
pursuing  the  occupation  of  a  peddler  in  BeU 
county  without  first  having  paid  the  occupa- 
tion tax  of  $250,  fixed  by  law,  and  his  pun- 
lahment  assessed  at  a  fine  of  $250.  Tbe 
agreed  statement  of  facts  shows  substantial- 
ly the  following:  "Appellant  admitted  that 
neither  be  nor  his  employers,  Raterman  & 
Lntb,  had  paid  the  tax  of  $250  fixed  by  law 
upon  the  occupation  of  peddling  out  buggies 
in  Texas  for  the  year  1801,  and  further  ad- 
mitted that  be  bad  been,  during  the  months 
of  March  and  April,  1801,  engaged  in  ped- 
dling buggies  in  Bell  county,  Texas,  and  was 
BO  engaged  on  the  2d  day  of  March,  1901, 
when  he  was  arrested  under  the  complaint 
filed  in  this  cause.  The  following  is  his  ac- 
count of  the  manner  in  which  said  buggies 
were  received  and  sold  by  him:  Raterman 
&  Lntb,  a  partnership  firm  composed  of  H. 
Raterman  and  Theodore  Ijuth,  are  buggy 
manufacturers,  living  in  the  state  of  Ohio, 
and  residents  of  that  state.  They  have  a 
factory  at  Cincinnati,  where  they  manufac- 
ture buggies,  hacks,  and  vehicles  of  other  de- 
scriptions. In  March,  1901,  they  shipped  a 
car  load  of  buggies  from  Oincinnati,  Ohio, 
where  thetr  factory  is  located,  to  Temple,  in 
Bell  county,  Tex.,  consigned  to  their  own  or- 
der. These  buggies  were  shipped  in  a  knock- 
ed-down  condition;  that  is,  some  of  them 
were  packed  as  follows:  The  wheels  were 
taken  off  tbe  buggiea,  and  the  dashboards, 
tongues,  and  shafts  were  detached.  Tbe 
wheels   and   daahboarda   were   packed   and 


bound  together  In  the  same  crate  wlfb  tbe  bag- 
gies, but  the  tongues  and  shafts  were  ship- 
ped separately.  Others  were  entirely  takoi 
to  pieces,  and  the  different  parts  shipped 
separately;  that  is,  the  wheels,  tops,  springs, 
tongues,  shafts,  dashboards,  axles,  and  bod- 
ies were  separated  from  each  other,  and  not 
bound  together,  and  shipped  through  in  that 
condition.  Tbe  buggies  were  loaded  in  tbe 
cars  in  this  condition  at  Cincinnati,  and  ship- 
ped through  to  Temple  in  tbe  same  condi- 
tion. The  defendant  was  employed  by  Ra- 
terman &  Luth,  as  their  agent  at  Temide,  to 
sell  said  buggies.  He,  and  the  other  em- 
ployes of  Raterman  &  Luth,  received  the 
buggies  at  Temple  in  their  original  packages 
in  which  they  were  shipped,  unloaded  them 
from  the  cars,  placed  them  in  a  house  rented 
by  him,  and  put  them  together.  Defendant 
peddled  out  these  buggies  through  BeU  coun- 
ty in  the  following  manner:  He  hitched  bis 
team  to  a  buggy,  and  drove  through  tbe 
country  from  place  to  place,  (Bering  tbe  bug- 
gies for  sale.  Sometimes  he  trailed  another 
buggy  behind  the  one  in  which  he  was  rid- 
ing. His  sales  were  made  for  cash,  or  part- 
ly for  cash  and  partly  on  time.  Where  he 
sold  for  cash,  the  money  was  remitted  to 
Raterman  &  Lntb,  at  ClncinnatL  When  be 
sold  on  time,  he  took  notes  for  tbe  balance 
of  the  purchase  money,  payable  to  Raterman 
&  Luth,  in  Cincinnati,  and  sent  these  notes 
to  them.  When  sales  were  made  of  a  buggy 
he  had  with  him,  he  delivered  the  buggy  at 
the  time  of  the  sale  to  the  purchaser.  If  he 
found  a  person  who  wanted  a  different  kind 
or  a  different  priced  buggy,  and  he  bad  one 
of  that  description  in  stock  in  the  bouse 
where  he  stored  tbe  buggies,  he  delivered  It 
to  him,  the  money  and  notes  being  remitted 
to  his  employer  in  the  manner  pointed  out 
above.  If  he  had  no  buggy  in  stock  suitable 
to  the  wants  of  those  to  whom  he  was  try- 
ing to  sell,  he  would  take  his  order  for  tbe 
kind  of  vehicle  he  wished  and  send  it  to  his 
employers,  who  shipped  one  of  that  descrip- 
tion to  him,  which  he  delivered  the  purchas- 
er, remitting  the  money  and  notes  In  that  in- 
stance, as  above  stated.  The  principal  sales 
made  by  him,  however,  were  from  the  bug- 
gies he  carried  around  and  delivered  at  the 
time  of  sale.  Neither  defendant  nor  Rater- 
man &  Luth  bad  any  place  of  business  in 
Texas.  The  only  place  they  had  was  the 
house  mentioned  above,  which  was  rented 
for  a  month  in  which  to  temporarily  store 
their  vehicles  while  they  were  being  ped- 
dled out  Defendant  had  no  interest  in  the 
buggies  whatever,  and  in  all  the  matters 
above  mentioned  acted  as  their  ageut  He 
stopped  in  one  county  only  long  enough  to 
sell  buggies  on  hand,  when  he  moved  to  an- 
other." 

Counsel  for  appellant.  In  their  able  brief, 
insist  the  conviction  cannot  be  sustained,  be- 
cause the  occupation  tax  levied  on  peddlers, 
as  applied  to  him,  is  violative  of  what  is 
known  as  ''interstate  commerce":  and  cites 
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In  support  tbereof  tbe  cases  of  French  t. 
State  (Tex.  Or.  App.)  58  S.  W.  1015;  Klrk- 
patrlck  T.  State  (decided  by  this  court)  60  S. 
W.  762;  Leisy  r.  Hardin,  135  U.  S.  100,  10 
Snp.  Gt  081,  84  L.  Ed.  128;  Asher  t.  Texas, 
128  U.  8.  120,  9  Sup.  Ct  1,  32  L.  Ed.  368; 
MlUer  V.  Goodman  (Tex.  Sup.)  40  S.  W.  718. 
The  Klrkpatrlck  Case  rests  In  the  main  upon 
the  French  Gase.  In  French's  Case,  this 
court  was  endeavoring  to  follow  the  case  of 
Lelsy  V.  Hardin,  supra.  There  the  court 
seemed  to  Indicate  that,  until  the  property 
brought  from  another  state  was  sold,  It 
would  still  not  be  subject  to  taxation,  as  it 
would  be  violative  of  interstate  commerce. 
At  the  time  of  the  decision  in  the  French  and 
Klrkpatrlck  Cases,  supra,  our  attention  had 
not  been  called  to  Emert  r.  Missouri,  156  U. 
S.  296,  15  Sup.  Ct.  367,  39  L.  Ed.  430,  which 
draws  a  distinction  between  a  drummer  and 
a  peddler,— a  distinction  that  we  are  willing 
to  accede  to,  not  because  the  one  would  be 
any  the  less  exempt  from  Interstate  com- 
merce, but  because  to  that  extent  It  Is  near- 
er in  line  with  our  views  as  expressed  in  Ex 
parte  Asher,  23  Tex.  App.  662,  5  S.  W.  91. 
When  considered  abstractly,  with  all  defer- 
ence to  the  learned  court  rendering  the  deci- 
sion, we  are  inclined  to  approve  the  language 
of  Chief  Justice  Waite  in  his  dissenting  opin- 
ion in  Bobbins  v.  Taxing  Dist,  120  U.  S.  501, 
7  Sup.  Gt.  598,  30  L.  Ed.  60S,  as  follows:  "I 
am  unable  to  see  any  difference  in  principle 
between  a  tax  on  a  seller  by  sample  and  a 
tax  on  a  peddler;  and  yet  I  can  hardly  be- 
lieve it  would  be  contended  that  the  provi- 
sion of  the  same  statute  now  in  question, 
which  flxed  a  license  fee  for  all  peddlers  in 
the  district,  would  be  held  to  be  unconstitu- 
tional In  •  Its  application  to  peddlers  who 
came  with  their  goods  from  another  state, 
and  expected  to  go  back."  Be  this  as  It 
may,  we  acquiesce  In  the  decision  of  the  su- 
preme court  of  the  United  States,  and  under 
the  authority  of  Emert  v.  Missouri,  supra, 
we  are  constrained  to  overrule  the  Cases  of 
French  and  Klrkpatrlck,  supra.  In  the 
Emert  Case,  the  court  held  that  the  statute 
of  a  state,  by  which  peddlers  of  goods  going 
from  place  to  place  within  the  state  to  sell 
them  are  required,  under  a  penalty,  to  take 
out  and  pay  for  license,  and  which  makes  no 
discrimination  between  residents  or  products 
of  the  state  and  those  of  other  states,  Is  not, 
as  to  peddlers  of  goods  previously  sent  to 
them  by  manufacturers  In  other  states,  re- 
pugnant to  the  grant  by  the  constitution  to 
congress  of  the  power  to  regulate  commerce 
among  the  states.  This  decision  cites  with 
approval  Machine  Co.  v.  Gage,  100  U.  S.  676, 
25  L.  Ed.  754.  In  Emert's  Case  the  state  of 
Missouri  had  levied  an  occupation  tax  upon 
all  persons  who  should  peddle  certain  kinds 
of  goods,  and  defined  a  "peddler"  to  be  one 
who  dealt  In  the  sale  of  such  goods  by  going 
from  place  to  place  to  sell  them.  Included 
hi  the  class  of  goods  designated  was  sewing 
machines.    The  Singer  Manufacturing  Com- 


pany, a  corporation  of  New  Jersey,  shipped 
its  machines  into  the  state  of  Missouri,  and 
there  delivered  them  to  defendant,  Emert,  to 
be  sold  by  him  as  their  agent  Emert  work- 
ed on  a  salary,  and  took  the  machines  in  a 
wagon,  and,  driving  from  place  to  place  in 
Montgomery  county.  Mo.,  solicited  orders  for 
their  sale  and  ofTered  them  for  sale.  The 
evidence  showed  that  on  the  day  named  In 
the  information  he  sold  and  delivered  to  one 
David  Partucheck  a  machine,  and  that  he 
had  not  previously  paid  the  occupation  tax. 
Upon  appeal,  the  case  was  affirmed  by  the 
state  court  State  v.  Emert  103  Mo.  247, 
15  S.  W.  81,  11  L.  E.  A.  219.  A  writ  of  er- 
ror was  sued  out  to  the  supreme  court  of  the 
United  States.  In  delivering  the  opinion  of 
the  court.  Justice  Gray  used  the  following 
language  (156  U.  S.  306,  15  Sup.  Ot  368,  89 
L.  Ed.  432):  "From  early  times  in  England 
and  America  there  have  been  statutes  regu- 
lating the  occupation  of  itinerant  peddlen, 
and  requiring  them  to  obtain  licenses  to  prac- 
tice their  trade."  Then  he  quotes  with  ap- 
proval the  decision  of  Chief  Justice  Shaw  is 
Com.  V.  Ober,  12  Gush.  403,  in  which  defend- 
ant bad  been  convicted  of  peddling  without 
a  license,  and  says:  "In  that  case  it  was 
objected  that  the  statute  was  repugnant  to 
the  constitution  of  the  United  States,  because 
at  variance  with  the  exclusive  right  of  con- 
gress to  regulate  commerce  with  foreign  na- 
tions, and  among  the  several  states  and  with 
the  Indian  tribes,"— to  which  Chief  Justice 
Shaw  answered:  "The  law  In  question  Inter- 
feres with  none  of  these.  We  consider  this 
as  wholly  an  internal  commerce,  which  the 
states  have  a  right  to  regulate,  and  in  this 
respect  this  law  stands  on  the  same  footing 
with  the  laws  regulating  the  sales  of  wines 
and  spirits,  sales  at  auction,  and  very  many 
others  which  are  in  force,  and  constantly 
acted  upon."  Then  he  quotes  the  following 
language  of  Justice  Cooley:  "That  the  regu- 
lation of  hawkers  and  peddlers  is  important 
If  not  absolutely  essential,  may  be  taken  as 
established  by  the  practice  of  the  several 
states.  They  are  a  class  of  persons  who 
travel  from  place  to  place  among  strangers, 
and  the  business  might  easily  be  made  a  pre- 
tense or  a  convenience  to  those  whose  real 
purpose  is  theft  or  fraud.  The  requirement 
of  a  license  gives  opportunity  for  inquiring 
Into  antecedents  and  character,  and  the  pay: 
ment  of  a  fee  affords  some  evidence  that  the 
business  Is  not  a  mere  pretense."  And  he 
approves  the  fact  that  many  states  have  stat- 
utes imposing  a  penalty  for  i)eddlers  to  follow 
their  vocation  without  a  license;  citing 
Cowles  V.  Brittain,  9  N.  a  204;  Wynne  v. 
Wright  18  N.  G.  19;  Tracy  v.  State,  3  Mo.  8; 
MorrUl  v.  State,  38  Wis.  428,  20  Am.  Rep.  12; 
Machine  Co.  v.  Cage,  9  Baxt  518;  State  v. 
Richards,  32  W.  Va.  348,  9  S.  E.  215,  3  L. 
B.  A.  705;  Com.  v.  Gardner,  133  Pa.  284,  19 
AtL  560,  7  L.  B.  A.  666.  And  Emert  v. 
Missouri,  supra,  was  cited  with  approval  by 
the  supreme  court  of  the  United  States  in 
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Hopkins  T.  V.  8.,  171  U.  S.  596,  19  Sup.  Ct 
40,  43  Ll  Ed.  290,  and  SchoUenberger  v.  Penn- 
Bylvanla,  171  U.  S.  24,  18  Sup.  Ct  767,  48  h. 
Ed.  49.  In  1896  this  question  was  presented 
to  Judge  Maxey,  In  the  United  States  drcnlt 
court  for  tbe  Western  district  of  Texas,  In 
Preston  t.  Finley,  72  Fed.  850.  Tbe  state  had 
Imposed  an  occupation  tax  of  $500  upon  all 
persons  selling,  or  offering  for  sale,  certain  Il- 
lustrated papers,  like  the  Kansas  City  Sun- 
day Sun.  The  publisher  of  the  paper  applied 
for  an  Injunction  to  restrain  the  comptroller 
from  the  enforcement  of  the  tax,  alleging 
that  he  was  a  citizen  of  tbe  state  of  Mis- 
souri, and  the  tax  was  InTalid  for  the  rea- 
son, among  others,  that  It  was  levied  upon 
an  Interstate  traffic  in  which  he  was  en- 
gaged. Judge  Maxey  reviewed  all  of  the 
leading  cases  upon  the  question,  including 
Leigy  T.  Hardin,  supra,  and  held  tbe  tax 
was  a  valid  exercise  of  tbe  legislative  au- 
thority of  the  state,  and  that  the  question 
should  be  controlled  by  tbe  principles  laid 
down  in  Emert  v.  Missouri,  supra,  Machine 
Co.  T.  Gage,  supra,  and  others. 

In  the  able  brief  of  appellant's  counsel, 
tbe  insistence  Is  urged  that  having  occasion- 
ally and  incidentally  sold  buggies  upon  or- 
ders, for  which  he  would  not  be  liable  to  be 
taxed,  as  be  sent  tbe  orders  In  to  bis  em- 
ployers, and  the  buggies  were  shipped  upon 
said  orders,  be  therefore  would  be  relieved 
of  the  charge  of  which  he  was  convicted,  to 
wit,  of  peddling  buggies.  We  understand 
the  Emert  Case,  supra,  to  settle  this  conten- 
tion against  appellant. 

We  note,  in  the  able  brief  filed  for  tbe 
state  by  Banks  &  Cochran,  among  other  an- 
tborltles  cited  the  case  of  State  v.  Snoddy, 
128  Mo.  523,  31  S.  W.  36.  In  that  case  de- 
fendant was  tbe  agent  of  the  American  Har- 
row Company,  a  citizen  of  Michigan,  and 
was  convicted  of  peddling  their  machines 
without  having  paid  an  occupation  tax. 
The  harrows  were  shipped  to  defendant  from 
Michigan  to  Missouri.  He  loaded  the  har- 
rows on  wagons,  and  sent  them  through  the 
country.  In  some  instances  the  harrows  so 
carried  were  sold  outright;  In  others,  a  writ- 
ten order  for  one  harrow  was  taken,  and  the 
harrow  in  tbe  wagon  Immediately  delivered 
to  tbe  purchaser;  at  other  times,  a  written 
order  was  taken,  defendant  returned  to 
Mansfield,  where  he  loaded  another  harrow, 
and  delivered  it  to  the  party  who  made  the 
order.  It  was  contended  that  this  constitut- 
ed interstate  commerce,  and  that  the  ped- 
dlers* tax  was  void.  The  supreme  court  of 
Missouri  used  this  language:  "It  Is  suiU- 
dent  to  say,  without  going  over  the  same 
ground,  that  all  of  these  questions  were 
passed  upon  by  this  court  In  the  opinion  de- 
livered by  Macfarland,  J.,  in  State  v.  Emert, 
103  Mo.  241, 15  S.  W.  81,  11  L.  K.  A.  219,  and 
each  one  of  them  rule  adversely  to  the  con- 
tention of  defendant.  That  case  has  since 
been  afllrmed  by  tbe  supreme  court  of  tbe 
United  States,  and,  as  the  facts  therein  were 


on  all  fours  with  the  facta  in  this  caae,  It 
Is  controlling  authority  in  tbls  case."  We 
therefore  hold  that  it  would  make  no  differ- 
ence if  appellant  did  occasionally  take  an  or- 
der, send  the  same  to  bis  nonresident  em- 
ployer to  be  filled,  and  the  buggies  shipped 
to  Texas.  He  may  be  a  drummer,  and  also 
a  peddler.  Tbe  facts  of  this  case  clearly 
show  be  was  a  peddler,  undent  the  decision 
in  Emert's  Case,  snpra. 

The  supreme  court  of  Maine,  In  State  v. 
Montgomery,  43  AtL  13,  where  one  was  pros- 
ecuted for  failing  to  pay  a  peddler's  tax, 
held  there  was  no  doubt  as  to  appellant's 
immunity  from  tbe  tax,  so  far  as  tbe  sale 
of  the  pictures  was  concerned,  because  he 
had  previously  taken  the  orders  for  these, 
sent  them  to  his  house  to  be  filled,  and  they 
had  been  sent  to  him  for  delivery;  but  when. 
In  addition  to  delivering  the  pictures  so  or- 
dered, be  undertook  to  sell,  from  place  to 
place,  certain  frames,  w^lch  bad  also  been 
sent  to  blm  by  his  house,  the  court  drew  a 
distinction,  and  held  that,  under  the  rule 
laid  down  in  the  Emert  Case,  he  then  be- 
came an  itinerant  peddler,  and  was  subject 
to  payment  of  tbe  license  tax  exacted  by  the 
city.  See,  also.  May  v.  City  of  New  Orleans 
(Sup.  Ct  TJ.  S.;  May,  1900)  20  Sup.  Ct  976, 
44  L.  Ed.  1165. 

Since  tbe  act  of  1899,  peddlers  of  buggies 
have  been  required  to  pay  an  annual  occu- 
pation tax  of  $250  to  the  state.  Our  t>tatnte 
is  In  all  respects  similar  to  tbe  statute  pass- 
ed upon  in  the  Emert  Case,  supra,  with  this 
addition:  Our  statute  goes  further,  and  re- 
quires the  collector  to  issue  a  license,  with- 
out which  a  peddler  cannot  pursue  his  oc- 
cupation. The  act  in  reference  to  tbe  license 
Is  authorized  by  article  5065,  Rev.  Civ.  St, 
as  follows:  "The  comptroller  shall  cause  oc- 
cupation tax  receipts  for  each  occupation  to 
be  printed,  with  his  signature,  for  all  oc- 
cupations payable  to  tbe  collectors,  annual 
receipts  for  those  that  are  paid  annually,  and 
quarterly  receipts  for  all  that  can  be  paid 
quarterly:  such  receipts  shall  state  tbe  name 
of  the  occupation  and  tbe  amount  of  the  tax, 
and  have  blanks  for  tbe  year,  month,  and 
name  of  licensee,  and  also  have  a  blank 
space  for  signature  of  tbe  collector;  tbese 
receipts  shall  each  have  a  stub  attached, 
stating  briefly  the  substance  of  the  attached 
receipt,  and  shall  be  bound  in  books;  and 
be  shall  forward  to  each  collector  a  proper 
number  of  said  receipts,  and  charge  blm 
with  tbe  amount  represented  therein,  and 
cause  him  to  account  therefor.  The  collec- 
tor, whenever  collecting  any  occupation  tax, 
shall  fill  the  blanks  in  the  receipt  and  stub 
by  writing  thereon  the  time  for  which  he 
collects  and  the  name  of  the  licensee,  and 
shall  sign  the  receipt  and  stub  officially,  and 
no  person  shall  pursue  any  occupation  un- 
less he  has  a  receipt,  signed,  as  herein  pro- 
vided, by  the  comptroller  and  collector;  and 
every  person,  firm  or  corporation  keeping  an 
office  or  having  a  local  place  of  business 
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ahaU  keep  ixnted  up  tn  a  conspieaons  place 
Us  or  their  said  licenses."  Appellant  was 
prosecnted  nnder  article  112  of  our  Penal 
Ciode^  which  provides:  "Anjr  person  who 
tfiall  pursue  or  follow  any  occupation,  call- 
ins  or  profession,  or  do  any  act  taxed  by 
law,  wlthoot  first  obtaining  a  license  there- 
for, shall  be  fined  tn  any  snm  not  less  than 
tbe  amount  of  the  taxes  due  and  no  more 
than  double  that  sum."  ReTertlng  now  to 
the  facts  of  this  case,  it  will  be  seen  that 
appellant  had  the  goods  shipped  to  him  in 
Bdl  county,  from  his  employer,  in  the  orig- 
inal packages,  and  that  the  same  were  tak- 
en out  of  the  original  packages,  and  the  bug- 
gies were  placed  together  in  proper  shape; 
and  app^Snt  then  proceeded  orer  the  coun- 
ty, selling  these  buggies,  without  baTlng 
paid  the  peddlers'  occupation  tax.  These 
facts  make  appellant  guilty  of  violating  the 
law.  and  are  suffldoit  to  sustain  the  con- 
viction.   The  judgment  Is  aCDrmed. 


DUNN  ▼.  STATE.* 

'(Court  of  Criminal  Appeals  of  Texas.    May  1, 

1001.) 

CRIMINAL  LAW-WHITE-CAPMNO-THBEATBN- 
DJO  LHTTBR— INDICTMENT  —  3UPFICIBNCT— 
INNUENDO  AVERMENT  —  AMBiaUITY  —  BVI* 
DENCB-IN8TBVCTION9. 

1.  Where  defendant  was  accused  of  sending 
a  threateniog  aotice  in  violation  of  the  "white- 
■capping"  statute,  a  former  conviction  of  the 
ofrense  of  sending  an  exactly  similar  notice  to 
a  different  person  was  not  a  bar  to  the  prose- 
cution. 

2.  Under  Acts  1890,  p.  215,  providing  that 
any  person  who  shall  post  nny  anonymons  no- 
tice or  threat  to  do  personal  violence,  or  make 
any  threats  or  signs,  or  by  any  other  method 
post  any  notice  or  threat,  or  cause  the  same 
to  be  sent,  with  the  Intention  of  causing  a  per- 
son to  abandon  his  occupation  or  premises, 
■hall  lie  guilty  of  white-capping,  an  indictment 
which  alleg:ed  that  defendant  sent  to  complain- 
ant a  drawing  of  a  coffin  and  a  body  suspended 
by  the  neck,  with  the  words,  "Jim  Owens  went 
to  Hell  June  20th,  1900,"  anonymonsly  affixed 
thereto,  with  the  intention  of  causing  com- 
plainant to  abandon  bis  premises,  charged  an 
offense  within  the  statute. 

3.  Where  an  indictment  for  white-capping 
charged  that  defendant,  on  April  9,  1900,  sent 
to  complainant  a  letter  containing  a  drawing  of 
a  coffin,  a  body  suspended  by  the  neck,  and 
the  words,  "Jim  Owens  went  to  Hell  June  20th, 
1900,"  the  intention  to  convey  the  idea  that 
complainant  would  be  hung  June  20th  was  suf- 
ficiently plain  so  that  it  was  not  necessary  for 
the  indictment  to  contain  an  innuendo  aver- 
ment. 

4.  Where  an  indictment  for  white-capping  al- 
leged that  an  envelope  containing  a  threaten- 
ing letter  to  one  "Jim  Owens"  was  addressed 
to  "Jim  Owes,"  by  which  accused  Itnowingiy 
and  willfnlly  caused  such  letter  to  be  sent  to 
"Jim  Owens,"  and  the  evidence  showed  that 
there  was  no  one  by  the  name  of  "Owes"  living 
at  the  post  office  to  which  the  letter  was  ad- 
dressed, there  was  not  such  ambiguity  in  the 
names  as  to  make  the  indictment  bad. 

B.  Where  defendant  was  charged  with  hav- 
ing violated  the  "white-capping"  statute  by 
sending  a  threatening  letter  to  one  "Jim  Ow- 
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ens,"  and  the  envelope  was  addressed  to  "Jim 
Owes,"  but  the  evidence  showed  that  the  com- 
plainant was  the  only  Jim  Owens  residing  near 
the  post  office  to  which  the  letter  was  address- 
ed, and  no  one  by'  the  name  of  "Owes"  who  re- 
ceived mail  there,  there  was  sufficient  proof 
that  the  omission  of  the  "n"  was  a  clerical  er- 
ror, 80  that  the  admission  of  the  letter  and  en- 
velope was  not  error. 

S.  It  Is  not  error  to  permit  a  witness  to  tes- 
tify as  to  which  of  two  statements  previously 
made  by  him  he  Is  the  most  positive  is  correct. 

7.  Where  defendant  was  indicted  for  sending 
a  threatening  letter,  and  the  postmaster  testi- 
fied he  saw  defendant  place  the  letter  in  the 
mail  box,  and  that  he  immediately  afterwards 
found  the  letter  in  the  mall  box,  which  was 
previously  empty,  the  evidence  as  to  defend- 
ant's mailing  the  letter  was  direct,  so  that  a 
failure  to  charge  the  law  of  circumstantial  ev- 
idence was  not  error. 

8.  Where  defendant  was  on  trial  for  sending 
a  threatening  letter  through  the  mail,  In  viola- 
tion of  the  white-capping  statute,  and  evidence 
that  he  had  mailed  two  similar  letters  at  the 
same  time  had  been  admitted  ai  part  of  the  res 
gestse,  an  instruction  that  the  Jury  should  con- 
sider snch  evidence  only  to  establish  the  guilt 
of  accused  by  circumstaucei  connected  with 
the  commission  of  the  offense  for  which  defend- 
ant was  on  trial,  and  that  accused  could  not  be 
convicted  for  the  sending  of  any  other  letter 
than  the  one  described  in  the  indictment,  suf- 
ficiently restricted  the  jury  from  improperly 
considering  the  evidence. 

Henderson,  J.,  dissenting. 

Appeal  from  district  court,  Coryell  county; 
W.  J.  Oxford,  Judge. 

B.  M.  Dunn  was  convicted  of  whlte-csp- 
ping,  and  he  appeals.    Affirmed. 

Stinnett  Bros.,  for  appellant  Bobt  A. 
John,  Asst  Atty.  Gen.,  for  the  State: 

BROOKS,  J.  Appellant  was  indicted  un- 
der what  Is  ordinarily  termed  "the  while- 
capping  statute,"  was  tried  and  convicted, 
bis  punishment  being  assessed  at  two  years' 
confinement  in  the  penitentiary. 

The  Indictment  is  as  follows:  "In  the 
name  and  by  the  authority  of  the  state  of 
Texas,  the  grand  jurors  for  the  county  of 
Coryell,  state  aforesaid,  duly  organized  as 
such  at  the  January  term,  A.  D.  1901,  of  the 
district  court  for  said  county,  upon  their 
oaths  In  said  court  present  that  B.  M.  Dunn, 
on  or  about  the  9th  day  of  April,  A.  D.  1900, 
and  anterior  to  the  presentment  of  tbis  in- 
dictment, in  the  county  of  Coryell  and  state 
of  Texas,  and  with  the  intention  of  Interfer- 
ing by  frightening  hltn  with  the  right  of  Jim. 
Owens  to  occupy  his  (the  Jim  Owens)  prem- 
ises, he,  the  said  Jim  Owens,  being  then  and 
there  the  owner  and  occupant  of  certain 
premises,  said  premises  being  then  and  there 
situated  and  being  In  justice  precinct  No.  4, 
In  the  county  of  Coryell,  and  state  of  Texas, 
and  with  the  intention  of  interfering,  by 
frightening  bim,  with  the  right  of  said  Jim 
Owens  to  follow  his  legitimate  occupation, 
calling,  and  profession,  the  same  being  tual 
of  a  farmer  and  stockman,  and  he,  the  said 
Jim  Owens,  being  then  and  there  in  the  pur- 
suit of  and  engaged  in  the  said  occupation 
of  a  farmer  and  stockman,  and  with  the  in- 
tention of  causing  the  said  Jim  Owens  to 
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abandon  his  said  premises  and  to  abandon 
the  said  county  and  precinct  In  whicb  he, 
the  said  Jim  Owens,  then  resided,  to  wit,  in 
Justice  precinct  Na  4,  and  In  Coryell  coun- 
ty, state  of  Texas,  did  then  and  tbets  un- 
lawfully, willfully,  and  knowingly  cause  to 
be  sent  to  the  said  Jim  Owens  by  the  United 
States  mall  service,  and  by  mailing  and  post- 
ing the  same  for  transmission  and  delWering 
In  the  United  States  postofflce  at  Leon  Junc- 
tion, a  town  and  United  States  post  office  In 
Coryell  county,  Texas,  an  anonymous  notice, 
threats,  and  signs  of  the  tenor  following: 

'Jim  Owens  went  to  Hell  June  20th,  ISOO. 


—and  which  said  notice,  threats,  and  signs 
were  by  the  said  IL  M.  Dunn  placed  In  the 
mall  box  at  the  said- United  States  post  of- 
fice at  the  said  Leon  Junction,  duly  Inclosed 
in  a  sealed  envelope,  which  said  envelope 
was  then  already  duly  stamped  with  a  U.  S. 
two-cent  postage  stamp,  and  on  which  en- 
velope was  the  following  pencil-written  ad- 
dress, viz.:  'Mr.  Jim  Owes,  Boaz,  Tex.,*  and 
whereby  and  by  the  means  aforesaid,  the 
said  E.  M.  Dunn  did  then  and  there  unlaw- 
fully, willfully,  and  knowingly  cause  said 
notice,  threats,  and  signs  to  be  sent,  and  the 
same  was  then  sent,  by  due  course  of  the 
United  States  mall,  from  said  Leon  Junction 
post  office  to  the  said  Jim  Owens  at  Boaz, 
in  Coryell  county,  Texas,  and  from  which 
said  Boaz  post  office  said  Jim  Owens  did  re- 
ceive and  obtain  said  notice,  threats,  and 
signs,  said  Boaz  being  then  and  there  the 
post-office  address  of  the  said  Jim  Owens,— 
against  the  peace  and  dignity  of  the  state." 

Appellant  filed  a  plea  of  former  convic- 
tion, the  substance  of  which  is  that  appel- 
lant had  been  previously  convicted  of  send- 
ing a  white-capping  letter  to  Mart  Roblnett 
of  the  exact  tenor  as  the  letter  contained  In 
the  above-quoted  indictment,  except  Mart 
Robinetfs  name  was  placed  in  lien  of  Jim 
Owens.'  The  proof  shows  that  both  letters 
were  mailed  at  one  and  (he  same  time.  Up- 
on this  state  of  facts  we  do  not  think  the 
court  erred  in  instructing  the  Jury  to  disre- 
gard the  plea,  for,  if  appoUant  had  written 
six  white-capping  notices  to  six  dlflTerent 
persons,  and  mailed  them  at  one  and  the 
same  time,  he  would  be  guilty  of  six  differ- 
ent offenses.  The  mere  fact  that  two  of- 
fenses are  committed  contemporaneously  does 
not  make  them  any  the  less  two  distinct  of- 
fenses. Keaton  v.  State  (Tex.  Cr.  App.)  57 
S.  W.  1125. 

Appellant  insists  the  indictment  is  defect- 
ive on  the  grounds:  (1)  That  the  same  char- 
ge* no  offense  against  the  laws  of  Texas;  (2) 


because  the  alleged  letter  set  out  In  the  in- 
dictment does  not  show  upon  its  face  any 
threat,  and  is  not  coupled  with  any  declara- 
tion by  the  sender  to  do  any  act  whatsoever: 
(S)  because  the  indictment  does  not  by  in- 
nuendo give  to  the  signs  any  meaning,  pur- 
pose, or  application  to  any  person  or  any- 
thing whatsoevor;  (4)  because  there  Is  a  pat- 
ent ambigrulty  In  the  name  of  the  person  to 
whom  the  letter  was  addressed  as  set  out  in 
the  Indictment,  and  the  person  to  whom  the 
indictment  charges  the  same  to  have  been 
sent 

This  prosecution  Is  based  nnder  the  act 
of  1899  (see  Acts  26th  Leg.  p.  215),  and  Is  as 
follows:  "Any  person  who  shall  post  any 
anonymous  notice  or  make  any  threats  or 
signs  or  skull  and  cross  bones,  or  shall  by 
any  other  method  post  any  character  or 
style  of  notice  or  threat  to  do  personal  vio- 
lence or  Injury  to  property  on  or  near  the 
premises  of  another,  or  who  shall  cause  the 
same  to  be  sent  with  the  intention  of  inter- 
fering In  any  way  with  the  right  of  such  per- 
son to  occupy  said  premises  or  to  follow 
any  legitimate  occupation,  calling  or  profes- 
sion, or  with  the  Intention  of  causing  such 
person  to  abandon  such  premises,  or  pre- 
cincts, or  county,  in  which  such  person  may 
reside,  shall  be  deemed  guilty  of  the  offense 
of  whltecapping,  and  upon  conviction  there- 
for shall  be  punished  by  confinement  in  the 
penitentiary  for  any  period  of  time  not  less 
than  two  years,  nor  more  than  five  years." 
An  inspection  of  this  article  shows  that 
within  the  legislative  Intent  various  things 
make  the  offense  of  white-capping.  To  Illus- 
trate: The  statute  provides  that,  if  any  per- 
son shall  post  any  anonymous  notice,  or 
make  any  threats  or  signs  or  skull  and  cross 
bones,  or  by  any  other  method  post  any 
character  or  style  of  notice  or  threat  to  do 
personal  violence,  he  would  be  gnilty  of 
white-capping,  within  the  contemplation  of 
the  statute,  if  be  did  either  of  the  above- 
enumerated  things.  As  contended  by  appel- 
lant, however.  In  order  to  be  guilty,  the  anon- 
ymous notice  or  sign  must  contain  a  threat 
to  do  personal  violence.  Furthermore,  the 
statute  provides  that  he  would  be  guilty  of 
white-capping  who  should  i>ost  an  anony- 
mous notice,  or  post  a  threat,  with  Intent  to 
Injure  property  on  or  near  the  premises  of 
another.  Then  the  statute  further  provides, 
as  the  Indictment  here  charges,  If  one  sends 
any  anonymous  notice,  or  sign,  or  threat,  or 
shall  cause  the  same  to  be  sent,  with  inten- 
tion of  Interfering  in  any  way  with  the  right 
of  such  person  to  occupy  said  premises  or 
to  fdlow  any  legitimate  occupation,  calling, 
or  profession,  or  if  he  should  do  the  last- 
named  things  with  the  intent  of  causing 
such  person  to  abandon  such  premises,  pre- 
cinct, or  county  in  which  such  person  may 
reside,  be  will  also  be  guilty  of  white-cap- 
ping. And  under  the  provisions  of  the  last 
clause  it  is  not  necessary  that  the  notice 
should  contain  a  threat  to  do  personal  rlo- 
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lence,  as  contended  by  appellant;  but,  if  the 
notice  or  sign  Is  sent  with  the  intention  of 
Interfering  with  the  person's  right  to  occupy 
his  premises,  or  intent  to  frighten  him,  there- 
by causing  such  person  to  abandon  such 
premises,  or  causing  said  person,  by  fright- 
ening, to  cease  to  occupy  his  premises,  then 
and  in  that  event,  the  intent  of  the  per- 
son being  to  Interfere  with  the  possession 
and  occupancy  of  his  premises  by  fright- 
ening him,  it  would  come  within  the  spir- 
it and  letter  of  the  statute,  regardless  of 
whether  said  notice  contained  a  threat  to  do 
personal  riolence.  The  notice  and  sign,  as 
contained  In  the  indictment,  says:  "Jim 
Owens  went  to  Hell  June  20th,  1900."  Then 
follows  a  drawing  of  a  coflan  and  a  scaftold, 
from  which  a  body  is  suspended  by  the 
neclt.  The  allegations  of  the  indictment  show 
this  notice  and  sign  was  sent  to  prosecutor 
on  April  9,  1900.  It  is  clearly  a  notice  to 
prosecutor  that  he  would  be  hanged  on  June 
20,  1900.  Appellant's  counsel  further  in- 
geniously insist  that  this  notice  is  so  sym- 
bolic as  to  require  innuendo  avermenta  in 
the  Indictment  in  order  to  make  it  valid.  We 
do  not  think,  so.  We  thinlc  the  letter,  as  cop- 
ied in  the  indictment,  indicates  that  appel- 
lant Intended  to  convey  to  prosecutor  the 
idea  that  he  would  die  on  June  20,  1900,  by 
being  hanged.  We  think  this  conclusion  is 
as  readily  perceived  from  the  instrument  it- 
self as  if  the  statement  had  been  made  in 
80  many  words.  Innuendo  averments  are 
only  necessary  to  make  plain  matters  that 
are  ambiguous.  The  matter  here  under  con- 
sideration is  not  ambiguous.  Furthermore, 
foi*  the  sake  of  argument  It  may  be  conceded 
that  this  is  incorrect,  yet  the  indictment 
containing  the  drawing  of  a  scaffold  with  a 
man  banging  from  it,  and  the  drawing  of  a 
coffin,  and  the  pleader  having  alleged  these 
signs  were  calculated  and  intended  to  fright- 
en prosecutor,  thereby  Interfering  with  the 
right  of  said  prosecutor  to  follow  his  legiti- 
mate occupation,  calling,  and  profession,  etc., 
would  of  itself  make  a  valid  indictment, 
since  the  statute  specially  inhibits  the  send- 
ing of  a  sign  for  that  purpose. 

The  last  ground  of  bis  motion  is:  "There 
is  a  patent  ambiguity  in  the  name  of  the 
Iteraon  to  whom  the  letter  was  addressed  as 
set  out  in  the  Indictment  and  the  person  to 
whom  the  indictment  charges  the  same  to 
have  been  sent."  It  is  true,  as  contended  by 
appellant,  the  indictment  does  allege  that  the 
notice  was  sent  to  Jim  Owens,  the  prosecutor, 
and  that  it  was  inclosed  in  an  envelope  ad- 
dressed to  "Mr.  Jim  Owes,  Boaz,  Texas."  But 
we  notice  the  pleader  alleges  that  by  said  last 
address,  and  the  mailing  of  said  letter  so  ad- 
dressed, appellant  did  unlawfully,  knowing- 
ly, and  willfully  cause  said  notice,  threat,  and 
signs  to  be  sent  to  Jim  Owens.  If  this  needs 
any  innuendo  averment  to  the  eflTect  that, 
when  appellant  wrote  "Jim  Owes"  he  in- 
tended to  write  "Jim  Owens,"  we  think  the 
innuendo  averment  is  substantially  stated  In 


the  Indictment  But  the  letter  addressed  to 
Jin  Owes  containing  the  letter  addressed  to 
Jim  Owen«,  coupled  with  the  testimony  of 
the  prosecutor  that  no  Mie  by  the  name  of 
Owes  lived  at  Boaz,  Tex.,  and  that  he  was 
the  only  Jim  Owens  living  at  said  post  office, 
coupled  with  the  record  evidence  of  the  ani- 
mus of  appellant  towards  prosecutor,  shows 
clearly  that  the  address  upon  the  envelope 
was  a  clerical  mistake  in  leaving  out  the  let- 
ter "n."  So,  we  thluk,  the  indictment  is  good. 
So  it  follows,  from  what  has  been  said,  that 
the  court  did  not  err  In  overruling  appellant's 
objection  to  the  introduction  of  the  envelope 
addressed  as  indicated;  nor  did  the  court  err 
in  permitting  the  state  to  Introduce  in  evi- 
dence the  letter  set '  out  In  the  indictment, 
and  charged  to  constitute  the  anonymous  no- 
tice, threat,  and  sign.  It  was  proper  to  per- 
mit prosecutor,  Jim  Owens,  to  testify  to  the 
receipt  of  the  letter  offered  In  evidence,  and 
to  state  that  be  knew  of  no  person  in  that 
neighborhood  by  the  name  of  Jim  Owes,  and 
no  one  by  that  name  who  gets  mail  at  Boaz, 
Tex. 

Appellant  Insists  the  court  erred  In  permit- 
ting the  state  to  prove  by  Ed  B.  Fletcher  the 
following:  "Which  are  yon  most  certain  of,— 
that  defendant  did  mall  the  letters  (meaning 
the  letter  in  the  indictment,  and  admitted  In 
evidence),  or  that  the  letters  were  mailed  on 
the  same  day  they  were  stamped,  and  that 
the  stamps  on  them  state  the  correct  day  they 
were  mailed;  that  is,  April  9th,  1900?"  To 
which  qnestion  witness  answered  "he  was 
more  certain  that  defendant  mailed  the  let- 
ters than  he  was  that  he  stamped  them  on 
the  day  they  were  mailed,  and  that  the  stamp 
states  the  correct  day  on  which  they  were 
mailed."  Where  a  witness  states  two  facts, 
the  accuracy  of  both  or  either  of  which  is 
questioned,  it  Is  permissible  for  such  wit- 
ness to  state  which  fact  he  Is  most  certain  of. 
To  do  so  is  not  invading  the  province  of  the 
Jury,  but  simply  testing  and  proving  the  ac- 
curacy and  correctness  of  the  witness,  or  at 
least  tending  to  do  so. 

He  insists  the  court  erred  In  failing  to 
charge  the  law  of  circumstantial  evidence. 
Fletcher,  assistant  postmaster,  testified:  "I 
have  seen  these  three  letters  (being  handed 
to  him  for  identification).  One  is  addressed 
to  Jim  Owes,  Boaz,  Texas;  second  one  to 
Mart  Robinett,  Boaz,  Texas;  and  the  third 
one  to  Bob  Williams,  Boaz,  Texas.  Boaz  Is  a 
post  office  in  Coryell  county.  I  first  saw  them 
In  the  mail  box  at  Leoii  Junction  in  April, 
1900.  I  know  E.  M.  Dunn.  I  saw  him  put 
these  envelopes  in  the  mall  box  in  April, 
1900.  Don't  know  what  day  of  the  week  It 
was.  I  was  standing  out  in  the  store  at  the 
time  the  letters  were  mailed,  ten  or  twelve 
feet  from  appellant.  Two  or  three  minutes 
after  he  dropped  the  letters  in  the  box,  I  went 
into  the  post  office,  and,  after  getting  A.  J. 
Cox's  mail,  I  took  the  three  letters  out  of  the 
mail  box,  stamped  each  of  them  with  the 
Leon  Junctlm  post-office  stamp,     I  recollect 
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that  Just  before  defendant  mailed  these  three 
letters  that  I  took  all  of  the  letters  out  of 
the  mail  box,  and  when  I  went  In  the  post- 
office  department  to  get  Mr.  Cox's  mall.  The 
letters  now  shown  me  were  in  the  mail  box." 
This  Is  positive  evidence  as  to  the  mailing  of 
the  letters  by  defendant,  and  hence  it  was 
not  Incumbent  on  the  trial  court  to  charge  on 
the  law  of  circumstantial  evidence. 

Appellant  complains  of  the  following  por- 
tion of  the  charge  of  the  court :  "Evidence 
has  been  introduced  tending  to  show  that  an 
envelope  was  dropped  in  the  mall  box  at  Leon 
Junction,  addressed  to  Bob  Williams,  Boaz, 
Texas,  which  contained  an  instrument  which 
was  admitted  in  evidence  when  Bob  Williams 
was  on  the  stand;  and  that  an  envelope  ad- 
dressed to  Mart  Robinett,  Boaz,  Texas,  was 
also  dropped  in  said  box  at  the  time.  The 
state  claims  that  the  envel(9e  Introdnced  in 
evidence  by  the  state,  addressed  to  Jim  Owes, 
was  mailed  at  Leon  Junction,  and  at  the 
time  the  instrument  described  In  the  indict- 
ment was  dropped  In  said  mail  box  at  Leon 
Junction  (if  it  was  placed  In  such  box).  You 
are  Instructed  that  yon  can  only  consider 
such  evidence  and  testimony  for  the  purpose 
for  which  it  was  admitted;  that  is,  to  es- 
tablish the  Identity,  In  developing  the  res 
gestse  of  the  alleged  offense,  or  to  prove  the 
guilt  of  the  accused  by  circnmstances  con- 
nected with  the  commission  of  the  otlense  (if 
any)  for  which  defendant  Is  on  trial,  or  to 
show  the  intent  with  which  defendant  acted 
with  respect  to  the  sending  or  causing  to  be 
sent  (if  he  did  do  so)  the  Instrument  described 
in  the  Indictment.  And  you  will  consider  such 
evidence  for  no  other  purpose,  for  you  cannot 
convict  defendant  for  mailing  or  sending  any 
other  instrument  or  document  than  the  one 
described  in  the  Indictment  herein  (if  he  did 
do  so)."  We  think  this  charge,  taken  as  a 
whole,  properly  presents  the  law  applicable 
to  this  phase  of  the  evidence,  in  that  it  limits 
the  consideration  of  the  same  by  the  Jury  to 
the  question  of  Intent  and  motive  of  appellant 
In  sending  the  letter  In  question,  If  he  did  so 
send  It.  The  other  letters  were  clearly  ad- 
missible for  this  purpose.  Denton  v.  State 
(Tex.  Cr.  App.)  60  S.  W.  671;  James  v.  State 
(Tex.  Cr.  App.)  49  S.  W.  401. 

We  have  examined  all  of  appellant's  as- 
signments of  error,  and  do  not  think  any  of 
tliem  present  cause  for  reversal,  and  the 
Judgment  is  accordingly  afBrmed. 

HENDERSON,  J.  I  dissent  from  the  views 
expressed,  and  will  write  my  dissent 

(May  3, 1001.) 

HENDERSON,  J.  (dissenting).  The  opin- 
ion of  the  court  sets  out  the  Indictment  and 
the  objections  thereto.  This  brings  In  review 
for  the  first  time  the  act  of  1R99  (see  Acts 
26th  Leg.  p.  215)  defining  and  pimlshlng  the 
ofTcnse  of  white-capping.  I  quote  the  first 
section  of  said  act,  as  follows:  "Any  person 
who   shall  post  any  anonymous  notice  <» 


make  any  threats  or  signs  or  skull  and  eroas 
bones,  or  shall  by  any  other  method  post  any 
character  or  style  of  notice  or  threat  to  do 
personal  violence  or  Injury  to  property  on  or 
near  the  premises  of  another,  or  who  shall 
cause  the  same  to  be  sent  with  the  intentloo 
of  interfering  In  any  way  with  the  right  of 
such  person  to  occupy  said  premises  or  to  fol- 
low any  legitimate  occupation,  calling  or  pro- 
feeslon,  or  with  the  intention  of  causing  such 
person  to  abandon  such  premises,  or  pre- 
cincts, or  county.  In  which  such  person  may 
reside,  shall  be  deemed  guilty  of  the  offense 
of  whitecapping,  and  upon  conviction  there- 
for shall  be  punished  by  confinement  In  the 
state  penitentiary  for  any  period  of  time  not 
less  than  two  years,  nor  more  than  five 
years."  It  will  be  seen  from  an  inspection 
of  the  Indictment  that  It  charges  the  commis- 
sion of  the  offense  to  consist  in  appellant's 
causing  to  be  sent  to  the  prosecutor  in  a  let- 
ter the  following  anonymous  picture  or  ef- 
figy, with  the  words  written  above  the  same, 
to  wit: 

"Jim  Owens  went  to  HeU  June  SOOt,  1900. 


F 


It  further  charges  that  same  was  sent  to 
the  prosecutor,  Jim  Owens,  with  the  Intention 
of  causing  him  to  abandon  his  said  premises, 
etc.,  and  to  Interfere  with  him  pursuing  bis 
legitimate  occupation,  be  being  a  farmer  and 
stockman.  I  do  not  think  the  indictment 
charges  a  complete  offense,  because  It  fails 
to  set  out  all  of  the  essential  elements  of  the 
offense  as  prescribed  by  the  statute.  Nor  do 
I  think  the  Indictment  Is  sufficient,  because  It 
falls  to  allege  by  explanatory  averments  the 
character  or  description  of  the  sign  or  effigy 
set  out  In  the  indictment 

The  first  proposition  Involves  the  construc- 
tion of  the  white-capping  statute.  A  majority 
of  the  court  hold,  as  I  understand  from  the 
opinion,  that  there  are  two  distinct  characters 
of  offenses  defined  In  the  statute.  One  la  an 
anonymous  notice  or  sign  posted  or  sent,  im- 
I  plying  a  threat  to  do  personal  violence  to  an- 
'  other,  or  injury  to  his  property,  and  the  other 
I  is  an  anonymous  notice  or  sign  posted  or 
I  sent  with  the  Intention  of  interfering  with 
one's  right  to  pursue  his  occupation,  or  to  oc- 
cupy his  premises,  etc.;  while,  under  the  con- 
struction I  place  upon  the  statute.  It  requires 
both  of  the  above  to  constitute  the  completed 
offense,— that  is,  the  anonymous  notice  or 
sign  must  Imply  a  threat  to  do  personal  vio- 
lence to  another  or  Injury  to  his  property,  and 
nuist  be  posted  or  sent  with  the  Intent  to  in- 
terfere with  or  cause  one  to  abandon  his  call- 
ing or  his  premises.  If  the  construction  placed 
«n  this  statute  In  the  opinion  is  correct  then 
It  Is  not  an  offense  to  send  or  cause  to  be  seat 
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HD  anonymous  notice  or  sign  threatening  t(>  do 
personal  violence  to  another  or  Injury  to  hl« 
property,  for  the  vord  "post"  only  Is  used  in 
this  connection.  Consequently,  to  be  an  of- 
fense, such  sign  must  be  posted  on  or  near 
the  premises  of  another,  and  the  sending  of 
U  would  not  constitute  an  offense.  And 
again,  the  posting  of  such  sign  with  Intention 
of  hiterferlng  with  one  in  bis  calling  or  In  the 
occupation  of  bis  premises  would  not  be  an 
offense,  because  the  word  "sent"  is  used  in 
this  connection.  As  I  view  the  section  In 
question,  the  first  part  describes  the  character 
of  sign  or  notice  which  must  be  posted  or 
sent;  that  is,  it  must  imply  a  tlircat  to  do 
personal  violence  to  another,  or  Injury  to  his 
property;  and,  In  addition  to  this,  it  must  be 
sent  or  posted  with  the  intention  of  interfer- 
ing with  one's  right  to  his  premises,  or  Ills 
right  to  follow  his  occupation,  etc.  To  bear 
out  this  construction,  it  will  be  seen  that 
the  statute,  after  first  describing  the  cAr- 
acter  of  anonymous  notice  which  may  be 
posted,  then  proceeds  as  follows,  "Or  who 
shall  cause  the  same  to  be  sent  with  the  in- 
tention of  Interfering,"  etc.  Now,  what  is 
meant  by  the  use  of  the  language  "the  same"? 
Bivldently  It  must  r^er  to  the  character  of 
anonymous  notice  or  sign  previously  describ- 
ed. And  if  tills  must  imply  a  threat  to  do 
penonal  violence  to  another,  or  injury  to  bis 
property,  then  it  follows  that  the  character  of 
notice  sent,  as  well  as  the  character  of  notice 
posted,  must  be  to  do  personal  violence  to 
another,  or  injury  to  his  property.  And  this 
character  of  notice  must  be  posted  or  sent 
with  Intent  to  cause  such  person  to  abandon 
his  premises,  etc,  or  quit  his  calHng  or  oc- 
eupatlrao.  I  gather  from  the  language  of  the 
act  that  It  was  not  within  the  legislative  in- 
tent to  punish  one  for  posting  or  sending  an 
anonymous  notice  merely,  but  an  anonymous 
notice  calculated  to  frighten  or  terrify;  and 
it  was  apprehended  that  nothing  short  of  a 
sign  or  notice  to  do  perscwai  violence  or  in- 
Jury  to  property  would  terrify  or  frighten  one 
from  his  premises,  or  from  pursuing  his  voca- 
tion. In  other  words,  the  legislature  tool:  no 
account  of  anonymous  signs  or  notices  of  an 
innocent  character,  but,  in  order  to  be  a  com- 
pleted offense,  such  anonymous  sign  or  notice 
must  be  of  a  character  threatening  personal 
violence  or  injury  to  property,  and  also  be  in- 
tended to  interfere  or  frighten  one  from  his 
premises,  or  from  following  some  legitimate 
occupation.  It  occurs  to  me  that  this  construc- 
tion given  the  statute  follows  logically  from 
the  words  used  and  having  due  regard  to  all 
the  provisions  of  the  section.  Any  other  con- 
struction, it  seems  to  me,  is  fraught  with  dif- 
ficulty, and  runs  foul  of  that  provision  of  our 
Code  which  says  that  "no  person  shall  be 
punished  for  an  offense  which  is  not  made 
penal  hy  the  plain  import  of  the  words  used." 
If  this  be  a  correct  interpretation  of  the  stat- 
Dte,  then  the  Indictment  should  have  been 
quashed  because  It  fftlled  to  charge  an  of- 


fense, in  that  It  did  not  allege  the  anonymous 
notice  or  sign  implied  a  threat  of  personal  vio- 
lence or  to  Injure  the  property  of  the  prosecu- 
tor. Moreover,  I  believe  a  majority  of  the 
court  are  clearly  in  error  In  holding  it  was- 
Bufflcient  merely  to  set  out  the  picture  or  sign 
without  any  explanatory  aTermeuta  giving  a 
description  thereof.  True,  the  picture  or 
drawing,  ad  contfiined  in  the  indictment,  loolis 
like  It  might  be  a  coffin,  and  the  object  near 
by  may  be  intended  as  the  effigy  of  a  man 
with  a  rope  around  his  neck,  suspended  from 
a  post  or  tree,  and  the  whole  taken  together, 
in  connection  with  the  writing,  to  wit,  "Jim 
Owens  went  to  Hell  June  20th,  1900,"  might 
be  suggestive  of  a  threat  on  the  part  of  the 
sender  to  cause  the  death  of  Jim  Owens. 
This,  however,  might  involve,  in  the  first  In- 
stance, the  skill  of  the  artist;  secondly,  the 
skill  of  the  copyist  in  pleading.  Suffice  it  to 
say,  the  Indictment  leaves  this  to  surmise 
or  speculation.  I  do  not  believe  a  matter  of 
this  character  should  be  left  to  be  gathered 
by  inference  or  Intendment,  but  should  be 
distinctly  alleged  In  the  indictment.  I  have- 
been  unable  to  find  any  case  in  point.  But  I 
take  it  In  matters  of  this  sort  we  can  consult 
the  analogies  of  the  law  as  to  pleading  In 
similar  cases.  As  was  said  by  Judge  Will- 
son  in  SUchtd  V.  State,  25  Tex.  App.  420^  8 
S.  W.  477,— which  was  a  question  of  pleading 
in  a  case  of  slander, — "that  the  rules  in  dvll 
cases  with  equal,  if  not  greater  force,  are  ap- 
plicable in  criminal  cases."  That  was  a  case 
where  the  slander  was  uttered  In  a  foreign 
language,  but  the  indictment  set  out  the 
words  purported  to  have  been  spoken  In  the 
English  language.  It  was  held  there  was  a 
variance;  that  the  very  language  used  in  the 
foreign  tongue  should  have  been  set  out,  and 
,then  a  correct  translation  thereof  made,  and 
included  in  the  indictment.  To  the  same  ef- 
fect, see  1  Bish.  Or.  Proc.  §  664;  13  Enc.  PL 
&  Prac.  p.  48.  In  civil  actions  involving  libel 
and  slander,  where  the  same  consists  In  a 
defamatory  effigy  or  picture,  the  picture  is  not 
set  out  at  all  by  tenor,  -but  it  is  described,  and 
what  it  referred  to  is  distinctly  alleged.  And 
the  same  rule  Is  applicable  to  criminal  cases. 
Newall,  Defam.  p.  084  (which  contains  the 
form  adopted  from  Archibald);  2  Bish.  Cr. 
Proc.  7Mb,  795;  Bradstreet  Co.  ▼.  Gill,  72 
Tex.  118,  9  S.  W.  753.  And  I  also  note  the 
authorities  hold,  where  the  libel  consists  ot 
a  picture  or  effigy,  care  should  be  taken,  to 
show  by  proper  Innuendoes  and  averments 
the  libelous  nature  of  the  transaction,  and  its 
especial  reference  to  the  plaintiff.  13  Am.  & 
Eug.  Enc.  Law,  p.  394;  Odgers,  Sland.  &  L. 
130.  I  take  it  from  these  authorities  that  a 
fair  construction  of  this  statute  would  require 
a  description  of  the  picture  or  effigy  and  its 
meaning,  and  Its  especial  reference  to  the 
prosecutor  should  have  been  shown.  The  in- 
dictment being  defective  in  this  respect,  as 
well  as  on  the  proposition  prevlDu.sly  dis- 
cussed, I  believe  it  should  have  beoi  quashed' 
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by  tbe  court  below,  and  tbat  we  abonid  bere 
reverse  the  case  because  the  Indictment  falls 
to  charge  any  offense. 


HERRINQ  et  aL  T.  DIX  RIVER  &  L.  TURN- 
PIKE ROAD  00.1 
(Court  of  Appeals  of  Kentucky.    June  12, 
1901.) 

CORPORATIONS— RATIFICATION  OF  EXPENDI- 
TURE B7  PRESIDENT. 
Where  the  president  of  a  turnpike  road 
company  expended  money  of  the  corporation 
In  erecting  on  his  premises  a  tollhouse,  which 
was  used  by  the  company  for  many  years,  the 
company  keeping  the  house  in  repair,  paying 
taxes  thereon,  and  exercising  acts  of  owuership 
over  the  premises,  there  was  a  ratification  by 
the  company  of  the  expenditure  made  by  the 
president,  whether  it  was  originally  authorized 
or  not. 

Appeal  from  circuit  court,  Garrard  county. 

"Not  to  be  officially  reported." 

Action  by  tbe  Dbc  River  &  Lancaster 
Turnpike  Road  Company  against  Bright  Her- 
ring and  others  to  recover  money  alleged  to 
belong  to  plaintiff,  and  to  have  been  wrong- 
fully expended  by  tbe  ancestor  of  defend- 
ants while  president  of  plaintiff  corporation. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Reversed. 

Robt  Harding,  for  appellants.  W.  I.  Wil- 
liams, for  appellee. 

BURNAM,  J.  This  suit  was  Instituted  by 
appellee,  the  Dlx  River  &  Lancaster  Turn- 
pike Company,  against  the  widow  and  heirs 
at  law  of  James  Herring,  deceased,  on  the 
26th  day  of  August,  1898,  to  recover  $750  of 
money  alleged  to  belong  to  the  company, 
which  had  been  expended  by  Herring,  while 
president  of  tbe  corporation.  In  tbe  erection 
of  a  tollhouse  and  tbe  construction  of  a 
dstem  upon  bis  own  land  for  tbe  use  of 
the  turnpike  company  In  connection  with  its 
bridge  over  Dlx  river,  It  being  alleged  tbat 
these  expenditures  were  made  without  au- 
thority or  consent  of  tbe  board  of  directors. 
The  defendants  admit  tbat  their  fatber,'jame8 
Herring,  was  a  director  and  president  of  tbe 
turnpike  company  for  some  years  prior  to 
bis  deatb  In  1891;  and  tbat  about  tbe  year 
1882  he  erected  a  small  dwelling  house  In 
dose  proximity  to  the  bridge  of  the  com- 
pany over  Dlx  river,  to  be  used  as  a  resi- 
dence by  the  keeper  of  the  bridge,  who  also 
collected  tolls  for  Its  use  from  the  traveling 
public,  upon  a  tract  of  land  owned  by  him, 
under  an  agreement  with  tbe  directors  of 
the  company  tbat  they  should  have  the  use 
and  occupancy  of  the  ground  without  charge 
so  long  as  they  maintained  the  toUgate  at 
tbat  point,  but  that.  If  they  should  ever 
cease  to  use  It  for  that  purpose,  they  should 
have  the  right  to  remove  the  house  from 
the  premises,  and  the  use  of  the  land  was 
to  revert  to  Herring,  or  to  his  heirs  at  law. 

>  Reported  by  Edward  W.  Hlnes,  Esq..  of  the 
Frankfort  bar,  and  formerly  itate  reporter- 


They  further  aver  that,  as  soon  as  the  boose 
and  cistern  were  erected,  plaintiff  took  pos- 
session of  them,  and  continued  to  use  and 
occupy  them  as  a  toUgate  for  a  period  of 
about  15  years  before  the  institution  of  this 
suit,  keeping  them  in  repair,  paying  taxes 
thereon,  and  exercising  acts  of  ownership 
over  the  preralses;  that  no  complaint  was 
ever  made  until  after  the  company  had  con- 
tracted to  sell  Its  road  to  tbe  county  of 
Oarrard.  The  pleadings  being  made  up,  and 
tbe  proof  taken,  tbe  lower  court  held  that 
James  Herring  did  not  have  authority  of  the 
I>oard  of  directors  to  expend  the  $680  proven 
to  have  been  the  coat  of  the  tollgate  and 
cistern,  and  that  his  heirs  should  pay  to  the 
turnpike  company  $680,  with  6  per  cent  In- 
terest from  1883,  amounting  to  $1,292,  but 
allowed  appellants  upon  their  counterclaim 
and  set-off  tbe  rental  value  of  the  house, 
land,  and  cistern  at  tbe  rate  of  $66.50  pa 
y^r,  without  interest,  aggregating  the  sum 
of  $997.50.  This  rent  was  deducted  from  the 
$1,292,  and  a  judgment  given  appellants  for 
$294.50,  the  difference.  It  Is  insisted  that 
the  court  erred  in  holding  tbat  Herring  was 
not  authorized  to  appropriate  the  money  of 
the  company  In  building  the  tollhouse.  Tbe 
petition  alleges,  and  the  answer  admits,  that 
It  was  necessary  to  collect  appellee's  bridge 
toll;  tbat  the  tollhouse  should  be  erected 
and  maintained  In  the  proximity  of  the 
bridge;  that  previous  to  the  construction  of 
this  house  the  company  bad  no  tollgate  of 
its  own,  bnt  rented  a  house  at  «  cost  of 
$75  a  year.  It  is  also  conceded  tbat  appel- 
lee took  possession  of  this  tollgate  and  cIb- 
tem,  built  by  Its  president,  as  soon  as  it 
was  completed,  In  1883,  put  its  toll  gatber» 
therein,  and  used,  occupied,  and  controlled 
it  for  the  collection  of  their  bridge  toll  until 
it  sold  its  road  to  Garrard  connty  on  the 
27tb  of  January,  1899,  the  tollhouse  bebig 
excepted  from  this  transfer;  and  that  during 
this  period  the  company  kept  tbe  tollhouse 
insured  for  its  own  benefit,  listed  It  for  tax- 
ation as  its  own  property,  and  paid  the  taxes 
thereon.  It  appears  tbat  the  records  con- 
taining the  minutes  and  proceedings  of  the 
board  of  directors  between  the  years  1876 
and  1892  are  lost,  at  least  that  they  were 
not  produced  in  the  preparation  of  this  case. 
What  they  would  show  In  connection  with 
the  erection  of  this  house  by  Herring,  we 
are  left  to  conjecture;  but  James  Herring, 
a  brother  of  decedent,  who  was  a  director 
of  the  turnpike  company  at  tbe  time,  testifies 
that  in  1883.  at  the  annual  meeUng  of  the 
board  of  directors  at  the  bridge  over  Dlx 
river,  the  building  of  this  tollhouse  was  dis- 
cussed, and  It  was  agreed  that  James  Her- 
ring, as  president,  should  have  the  bouse 
and  cistern  built,  and  that  the  company 
should  have  the  property  free  of  rent;  and 
that,  after  the  house  and  cistern  were  con- 
structed, the  company  moved  Its  tollgate  and 
took  possession  as  soon  as  It  was  flnlshod, 
and  bad  continued  to  occupy  It  ever  since: 
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that  the  bnilding  of  the  house  was  to  avoid 
paying  $75  per  year  rent  for  the  house  it 
then  occupied  as  a  toUgate,  and  also  to  se- 
cure more  comfortable  and  commodious  quar- 
ters  for  their  gate  Iceeper.  It  seems  to  us 
that  the  very  decided  preponderance  of  the 
proof  is  to  the  eOect  that  James  Herring 
"was  duly  authorized  to  erect  the  bouse  and 
cistern  at  the  expense  of  the  company.  It 
cannot  be  presumed  that  the  company  would 
have  used  and  occupied  these  premises  for 
80  long  a  period  of  time  without  some  agree- 
ment or  understanding.  Certainly,  their  con- 
duct amounted  to  a  satiflcation  and  accept- 
ance of  the  acts  of  Herring,  whether  orig- 
inally authorized  or  not  We  are  of  the 
opinion  that  appellee  showed  no  right  to  a 
recovery  In  this  case,  and  the  judgment  is 
reversed,  and  the  cause  remanded,  with  in- 
structions to  dismiss  appellee's  petition,  al- 
lowing them,  however,  the  privilege  of  re- 
moving the  tollhouse  In  a  reasonable  time 


SHAW  V.  MILBY'S  BX'B  et  aLt 

(Court  of  Appeals  of  Kentucky.    June  12, 

1901.) 

JtJDOMBNT— RBfi  JUDICATA. 
A  Judgment  enforcing  a  mortgage  lien  is  a 
bar  to  an  action  by  the  mortgagor  against  at- 
torneys who  procured  the  execation  of  the 
mortgage  on  the  ground  of  misrepresentations 
made  by  them  whereby  she  was  induced  to  ex- 
ecute the  mortgage,  as  the  fact  that  such  mis- 
representations were  made  would  have  been  a 
complete  defense  to  the  action  to  enforce  the, 
mortgage. 

Appeal  from  circuit  court,  Oreen  county. 

"Not  to  he  ofBclally  reported." 

Action  by  Amanda  Shaw  against  W.  L. 
Mndd  and  the  executor  of  W.  H.  Milby  to 
recover  damages.  Judgment  for  defendants, 
and  plaintiff  appeals.    AfBrmed. 

Noggle  &  Graham,  for  appellant  B.  W. 
Penlck,  for  appellees. 

O'RBAR,  J.  Amanda  Shaw  brought  this 
suit  against  W.  L.  Mudd  and  the  executor  of 
W.  H.  Milby  to  recover  damages  alleged  to 
have  been  sustained  by  her  because  Mudd  & 
Milby,  who  were  a  Arm  of  lawyers,  misrepre- 
sented to  her  a  certain  state  of  facts,  upon 
which  they  procured  her  execution  of  two 
notes,  secured  by  mortgage  on  her  land.  In 
her  petition  she  states  that  the  suit  to  fore- 
close these  mortgage  notes  had  been  brought 
in  the  Green  circuit  court,  and  had  resulted 
In  a  Judgment  of  sale  and  In  a  sale  of  her 
land.  She  alleges  her  damages  at  $1,000.  A 
demurrer  was  sustained  to  the  petition,  and, 
she  electing  to  stand  upon  the  above  aver- 
ments, the  action  Is  brought  here  for  review. 

Were  all  the  facts  true  concerning  the  al- 
leged misrepresentation  of  the  attorneys,  they 
wonld  have  vitiated  the  transactions  evi- 
denced by  the  notes  and  mortgages,  and 
wonld  have  been  a  complete  defense  to  the 
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anit  to  enforce  the  Uena  created  by  the  mort- 
gages. Therefore,  when  the  action  was 
brought  by  the  mortgagees  upon  these  notes 
and  mortgages,  this  defense.  If  It  existed, 
was  available  to  the  mortgagor,  and  It  should 
have  been  presented.  It  Is  a  familiar  and 
salutary  rule  of  law  that  any  defense  that 
might  have  been  presented  will  be  presumed 
to  have  been  passed  upon  in  the  original  ac- 
tion. Bigelow,  Estop.  SS  71-74;  Freem. 
Judgm.  287;  Faullmer's  Adm'r  v.  Wllllman 
(Ky.)  16  S.  W.  362;  Neal  v.  City  of  Louisville, 
3  Ky.  Law  Rep.  614;  Snapp  v.  Snapp,  87  Ky. 
654,  8  S.  W.  705;  Honaker  v.  Cecil,  84  Ky. 
202, 1  S.  W.  392;  Uasty's  Hehs  v.  Berry  (Ky.) 
1  S.  W.  8;  Watson  v.  Carman's  Adm'r  (Ky.) 
6  S.  W.  460.  It  follows  that  the  facts  alleged 
in  this  were  either  adjudged  against  appel- 
lant, or  must  in  this  action  be  ctmcluslvely 
presumed  to  have  been  adjudged  against  her. 
Therefore  the  Judgment  is  afOrmed. 


FARRIS  «t  aL  V.  HOSKINS  et  al.t 

(Court  of  Appeals  of  Kentucky.    June  H, 
1901.) 

UMITATION  07  ACTIONS  —  ACTION  AGAINST 
HEIRS  WHERE  THERE  IS  NO  PERSONAL  RBP- 
RESENTATIVE— SUFFICIENCY  OF  WABNINO 
ORDER— OPENING  DEFAULT  JUDGMENT. 

1.  Where  the  obligor  in  a  note  died  within  IS 
years  after  the  cause  of  action  thereon  accrued, 
and  no  personal  representative  was  ever  ap- 
pointed, an  action  against  the  heirs,  brought 
after  the  expiration  of  the  15  years,  and  within 
the  time  allowed  by  Ky.  St  {  2628,  was  aot 
barred  by  the  statute  of  limitations. 

2.  Where  a  defendant  seeks  to  open  a  judg- 
ment for  the  sale  of  land  to  pay  a  debt  of  a 
decedent  In  order  that  he  may  make  defense 
and  assert  claim  to  the  land,  he  cannot  com- 
plain of  the  insufficiency  of  a  warning  order 
against  his  co-defendants,  nonresident  heirs  of 
the  decedent,  or  of  the  failure  of  plaintiff  to  ex- 
ecute bond  to  them. 

3.  The  presumption  wonld  be  that  a  sufficient 
affidavit  was  filed  to  authorize  the  warning  or- 
der, even  if  the  defendant  seeking  to  set  aside 
the  judgment  coald  question  its  sufficiency. 

4.  The  court  will  not  open  a  judgment  on  mo- 
tion of  a  defendant  who  fails  to  show  any 
reason  for  failing  to  make  defense  before  the 
judgment  was  rendered. 

Appeal  from  circuit  court,  Lincoln  county. 

"Not  to  be  officially  reported." 

Action  by  Mary  Hosklns  and  another 
against  D.  K.  Farris  and  others  for  a  sale 
of  land  to  pay  a  debt.  Judgment  for  plain- 
tifCs,  and  defendants  appeal.    Affirmed. 

R.  J.  Breckinridge  and  W.  G.  Welch,  for 
appellants.    J.  N.  Saunders,  tor  appellees. 

GXJFFY,  J.  It  aiHtears  from  the  petition 
In  this  action  that  Jane  Farris  executed  to 
the  appellee  Mary  Hosklns,  formerly  Ormsby, 
her  note  for  $2(M>,  dated  January  1,  1880,  and. 
due  12  months  after  date,  and  that  after- 
wards the  said  Farris  departed  this  life  Intes-  - 
tate,  and  that  no  administration  was  ever 
had   upon   her  estate.     It   further   api>ears 

*  Reported  by  Edward  W.  HInet,  Beq.,  at  the 
CranUort  bar,  sad  (ormorly  state  reporter. 


Digitized  by 


Google 


m 


6S  SOUT^WBSTISN  RBPORTEB. 


(Bf. 


iMSi  the  pAltlota  that  said  d«c«aetit  died  the 
mraei  of  a  certUn  ta^act  Of  land  la  LlncoM 
County.  The  plaintiff  sought  a  Ju(!lginent  for 
a  sale  of  said  land,  or  enough  thereof  to  pay 
Bald  debt  The  heirs  of  said  decedent  were 
BMde  parties  to  the  sutt.  The  petition  was 
filed  Janna^y  1,  1S06,  and  sninmons  Issued, 
but  was  not  fully  seryed  for  some  time  there- 
after. At  the  February  term,  1887,  the  cause 
was  continued,  and  an  alias  summonB  award- 
ed, which  appears  to  have  been  executed  up- 
on J.  W.  Guest  and  others,  Jane  4,  1897,  and 
at  the  June  term,  1897,  an  amended  petition 
'^fts  filed,  In  which  the  land  sought  to  be  sold 
was  particularly  described,  and  a  WamUtg  at- 
der  taken  against  Alice  Dobbins  and  her  hus- 
band, and  an  attorney  appointed  to  defend 
for  thelD,  who  filed  his  report  as  required  by 
law;  and  at  the  February  term,  1898,  a  judg- 
ment was  rendered  adjudging  a  sale  of  70 
acres  of  land,  as  the  property  of  said  decedent, 
for  the  payment  of  the  note  sued  on,  which 
sale  seems  not  to  have  been  executed.  At 
the  June  term,  1898,  and  on  the  14th  day  of 
June,  It  was  adjudged  by  the  court  that  de- 
cedent was  not  the  owner  of  the  entire  70- 
acre  tract  described  In  the  former  Judgment, 
but  was  the  owner  of  18  acres  and  ^^a/^ggg 
of  an  acre,  being  part  of  the  70  acres  afore- 
said, and  the  same  was  adjudged  to  be  sold 
in  satisfaction  of  plaintiffs  a^t,  interest,  and 
Costs;  it  being  adjudged  that  the  land  was 
Indivisible  without  great  detriment  to  Its 
value.  On  the  11th  of  July,  189S,  J.  W. 
Guest  filed  an  affidavit,  the  substance  Of  v^hltft 
is  to  the  effect  that  plaintilTs  claim  Was  bar- 
red by  the  statute  of  limitations;  second, 
that  the  obligee  in  the  note  sued  on  was  k 
married  Woman,  and  her  husband  living,  at 
the  time  of  the  execution  of  the  note;  that 
tbe  said  obligee  or  the  defendants  in  this  snlt 
were  not  the  owners  of  the  land;  that,  in  a 
suit  for  the  division  of  the  estate  Of  Henry 
W.  Farris  against  Laura  Moore  and  others, 
the  land  adjudged  to  be  sold  was  allotted  to 
Jane  Farris  in  fee  simple,  and  thsit  J.  W.  Tls- 
dale  was  adjudged  a  lien  on  the  same  for 
$122.37%  and  for  $251.26,  and  a  Judgment 
was  rendered  for  the  sale  thereof  to  satisfy 
the  same,  and  was  then  in  full  force,  and  the 
same  was  referred  to;  that  he  afterwards 
purchased  the  same  from  Tisdale,  and  paid 
him  therefor,  and  said  Judgment  was  assign- 
ed for  his  benefit  He  also  set  up  the  fact 
that  he  bought  the  land  at  a  tax  sale  in  July, 
1S95,  and  on  the  18th  of  June,  1896,  said  land 
waa  conveyed  to  him.  Wherefore  he  moved 
the  court  to  set  aside  the  modified  Judgment, 
to  the  end  that  he  be  permitted  to  set  up  a 
defense  to  this  action,  as  hereinbefore  set 
out  It  does  not  appear  that  the  court  sus- 
tained the  motion,  but  the  commissioner.  In 
obedience  to  said  Judgment,  proceeded  to  sell 
said  land,  which  was  appraised  at  the  sum 
of  $370,  and  was  purchased  by  plaintiff  at 
tiie  price  of  $452.91,  being  the  amount  of  her 
debt,  which  report  was  duly  filed,  and  to 
which  aaid  Guest  filed  exceptions,  based  chief- 


ly ripon  the  band  frMCAds  Mt  «at  te  tte  affl- 
4avit  aforesaid.  l%e  court  oV«ruled  the  ex- 
ceptions, confirmed  the  report  of  sale,  and 
ordered  the  eommiasloner  to  convey  the  land 
to  tbe  plaintiff;  to  all  of  wlilob  said  Guest 
and  Annie  Gneat  eteepted,  and  prayed  an  ap- 
peal to  the  court  of  appeals,  whKth  wu 
granted. 

If  the  affidavit  filed  by  Guest  e^otlld  be 
considered  at  all,  If  is  clear  that  by  the  pro- 
visions of  section  2528  of  Kentucky  Statutes, 
the  claim  was  net  barred  by  tbe  statote  o( 
limitations.  We  do  not  think  that  Gnest  can 
avail  himself  of  any  objections  as  to  the  suf- 
ficiency Of  tbe  warning  order  agaln^  the  wn- 
resldents.  And,  besides,  tbe  presumption  is 
that  a  sufficient  affidavit  was  filed  to  aatbo^ 
ise  the  warning  order.  Newcomb's  Ex'r  v. 
Newcomb,  18  Bush,  554,  26  Am.  Rep.  222. 
fltr  can  he  avail  himself  of  any  objection  be- 
cause of  the  failure  of  plaintiff  to  execute 
bond  te  the  nonreridents. 

There  is  no  assignment  of  the  Judgment  in 
favor  of  Tisdale,  nor  any  copy  of  the  Judg- 
ment filed,  nor  any  evidence  furnished  as  to 
the  sale  of  the  land  for  taxes,  nor  anything 
to  show  that  such  sale  ttas  authorized. 

In  addition  to  the  foregfoing.  It  may  be 
proper  to  observe  that  aitpellanta  were  served 
long  before  the  filing  of  the  affidavit  tn  ques- 
tion, and,  it  they  had  any  defease  to  make,  it 
lAioakl  bate  been  filed  before  Jtme,  1898: 
and,  besides,  the  affidavit  d4es  not  show  any 
reason  why  the  defense,  it  any  existed,  had 
not  been  offered  or  filed  long  prior  to  June, 
1898.  After  a  careful  consideration  of  the 
record  In  this  case,  we  fail  to  perceive  any  er- 
ror prejudicial  to  the  substantial  rights  of 
the  appellants,  and  the  Judgment  la  there- 
fore affirmed. 


McCOMBS  et  al.  v.  MATNSY.i 

(Court  of  Appeals  of  Kentacky.    Jna*  18, 

1901.) 

PARTNERSHIP  —  ACTION  FOR  SBTTLBMKTr  - 
DESFUICTS  IN  PLBADINQS  DISRSIOARDBD. 
Though  the  pleadings  in  an  action  for  ■ 
settlement  of  seteral  difl^erent  partnerships 
were  defective,  yet,  as  the  parties  united  in 
praying  a  reference  to  the  commissioner  to 
settle  the  accounts  of  the  partnerships,  the 
court  will  disregard  tbe  defects  in  the  plead- 
ings on  both  sides,  and  treat  the  case  as  an 
agreed  case  for  a  settlemeat 

Appeal  from  circuit  court.  Pike  county. 

"Not  to  be  officially  reported." 

Action  by  Henry  Matney  against  M.  B. 
McCombs  and  others  for  a  settlement  of  sev- 
eral different  partnerships.  Judgment  for 
plaintiff,  and  defendants  appeaL    Affirmed. 

O.  P.  Ghenanlt  and  Bart  Belcher,  for  ap- 
pellant&    J.  M.  Boberson,  for  appellee. 

DU  RETjLK,  J.  Henry  Matney  filed  his 
petition  againct  James  Charles,  M.  B.  Mc- 
Combs, and  James  Matney,  averring  tbmt  he 


>  R«port«d    by    Hdwaid    W.    Hlnei,    Hks., 
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bad  formed  a  partnership  with  the  defend- 
ants for  carrying  on  a  general  merchandise 
and  logging  business  In  Pike  county,  Ky., 
and  Buchanan  county,  Va.,  under  the  firm 
name  of  Henry  M.atn^  A  Co.,  the  partners 
being  equal;  that  the  partnership  had  ceas- 
ed; that  the  partnership  was  Indebted  to 
him  In  the  sum  of  $1,500;  that  the  books  of 
the  firm  were  In  the  possession  of  the  de- 
fendants; and  that  he  had  never  been  able 
to  obtain  a  settlement  of  the  partnership; 
and  praying  for  a  reference  to  the  commis- 
sioner for  a  settlement  of  the  partnership 
accounta  By  amendment,  he  stated  that 
Charles  was  not  a  member  of  the  firm  of 
Henry  Matney  &  Co.;  that  the  firm  of  Hen- 
ry Matney  &  Co.  was  not  Indebted  to  him  in 
the  sum  of  $1,500,  which  fact  he  had  learned 
by  having  a  settlement  with  McComhs  and 
Charles  since  the  filing  of  the  original  peti- 
tion; but  that  the  firm  of  McCombs  A 
Charles,  composed  of  M.  B.  McCombs  and 
James  Charles,  was  Indebted  to  the  firm  of 
Henry  Matney  &  Co.  in  the  sum  of  $1,291, 
and  that  the  Indebtedneas  was  Incurred  by 
dealings  between  the  firms  about  1890.  He 
prayed  for  judgment  for  $1,201  In  favor  of 
the  firm  of  Henry  Matney  tt  Co.  against  the 
firm  of  McCombs  &  Charles. 

It  Is  urged  that  both  the  motion  to  require 
the  petition  to  be  made  more  specific  and  the 
demurrer  to  the  petition  as  amended  should 
have  been  sustained,  and  it  is  quite  possible 
this  Is  true.  Subsequently  another  amend- 
ment was  filed,  alleging  that  the  books  of 
both  firms  were  in  the  possession  of  Mc- 
Combs &  Charles,  and  praying  for  a  refer- 
ence to  the  commissioner  for  a  settlement. 
By  answer  of  McCombs,  it  appeared  that  the 
firm  of  McCombs  &  Charles  was  composed 
of  McCombs,  Charles,,  and  James  Matney, 
the  latter  of  whom  appears  to  have  been 
made  a  party  defendant  to  the  reformed  suit 
This  answer  also  prayed  a  reference  to  the 
commissioner  to  settle  the  business  and  part- 
nership of  the  two  firms.  An  order  of  refers 
ence  was  made,  and  a  report  filed,  by  which 
it  was  found  that  McCombs  and  Charles, 
composing  the  firm  of  M.  B.  McCombs  & 
Co.,  were  indebted  to  Henry  Matney  &  Co. 
in  the  sum  of  $1,281.  An  amended  answer, 
aet-off,  and  counterclaim  was  filed  by  Mc- 
Combs A  Charles,  alleging  an  indebtedness 
by  Matney  &  Ca  to  them  of  $303.76.  To  this 
a  reply  was  filed.  Then  an  amended  petition 
was  filed,  from  which  It  appears  that  there 
were  three  partnerships,— Henry  Matney  A 
Co.,  McCombs,  Matney  &  Co.,  and  McCombs 
A  Charles.  What  was  done  with  the  orig- 
inal commissioner's  report  we  are  unable  to 
discover  from  the  record.  That  report  was 
made  upon  the  testimony  of  Henry  Matney 
alone.  The  commissioner,  however,  after  the 
amradments  mentioned  had  been  filed,  pro- 
ceeded to  take  a  large  amount  of  testimony, 
and  to  make  another  report,  after  which  the 
deri;ndant8  filed  exceptions,  and  again  betook 
themselves  to  pleading.    After  the  commis- 


sioner's report  was  made  there  wer«  filed 
an  answer,  an  amended  answer,  a  reply,  a 
reply  to  amended  answer,  and  an  amended 
reply.  Practically  all  the  pleadings  are  ob- 
jectionable for  one  reason  or  another.  But 
all  the  parties  appear  in  practically  all  of  the 
pleadings  to  have  prayed  a  settl«n«it  of  the 
accounts  of  and  between  the  partnerships. 
The  accounts  of  the  firms  seem  to  have  been 
kept,  so  far  as  they  were  kept  at  all,  by  Mc- 
Combs, and  are.  If  possible,  worse  than  the 
pleadings.  Under  the  circumstances,  it  was 
not  to  be  expected  that  the  commissioner's 
report  should  be  entirely  satisfactory,  and  It 
is  not;  but  it  is  probably  the  most  satisfac- 
tory thing  in  the  case,  when  we  consider  the 
defective  state  of  the  accounts  which  were 
laid  before  him,  and  the  fact  that,  on  account 
of  the  testimony  being  taken  some  six  years 
after  the  transaction,  few  of  the  witnesses 
were  able  to  make  any  definite  statement  con- 
cerning them.  The  principal  contention  was 
In  regard  to  three  Items,  of  $1,500,  $400,  and 
$340,  respectively;  and  It  Is  Insisted  for  ap- 
pellants that  as  these  Items  appear  In  the 
books  of  account,  and  as  Matney  kept  no 
books,  the  books  should  prevail  against  his 
recollection.  This  might  be  so  ordinarily; 
but  McCombs  did  most  of  the  bookkeeping 
for  all  of  the  firms,  and  does  not  at  all  make 
a  satisfactory  showing  as  to  the  correctness 
of  the  accounts  which  he  kept  for  himself 
and  his  partners  In  the  various  firms.  The 
circuit  court  confirmed  the  commissioner's  re- 
port, and  entered  judgment  thereon  in  favxw 
of  the  firm  of  Henry  Matney  &  Co.,  composed 
of  Henry  Matney,  James  Matney,  and  M.  B. 
McCombs,  against  the  firm  of  McCombs,  Mat- 
ney A  Co.,  composed  of  M.  B.  McCombs, 
James  Matney,  and  James  Charles,  for  $2,- 
1G5.90,  and  against  the  firm  of  McCombs  A 
Charles,  composed  of  M.  B.  McCombs  and 
James  Charles,  for  $165.55.  In  accordance 
with  a  written  agreement  filed.  It  was  adjudg- 
ed that  the  amount  of  the  recovery  should  be 
paid  to  a  trustee,  for  the  creditors  of  Hairy 
Matney  &  Co.  Under  all  the  circumstances 
of  this  case,  we  have  concluded  that  we 
should  disregard  tbe  defects  in  the  pleadings 
on  both  sides,  and  treat  tbe  case  as  an  agreed 
case  for  a  settlement,  inasmuch  as  all  the 
parties  united  in  praying  a  reference  to  the 
commissioner  to  setUe  the  accounts  of  the 
partnerships;  and,  while  the  report  and 
Judgment  are  far  from  satisfactory,  they  are 
as  satisfactory  as  could  be  hoped  for,  under 
the  circumstances  appearing  in  this  record. 
It  is  objected  that,  while  the  report  and 
Judgment  undertake  to  settie  the  aboounts 
between  the  firm  of  Henry  Matney  &  Co.,  on 
the  one  side,  and  tbe  other  two  firms,  on  the 
other,  they  do  not  attempt  to  settie  the  ac- 
counts of  the  partnerships.  This  is  true; 
but  we  think  there  is  nothing  In  this  judg- 
ment to  prevent  a  setilement  of  the  accounts 
between  the  partners,  if  It  Is  possible  for 
them  to  be  settied.  The  Judgment  Is  there- 
fore afllrmed. 
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OrrX  OF  U)UISVILLB  T.  COMMON- 
WEALTH.! 
(Ooort  of  Appeals  of  Kentucky.    June  11, 
1901.) 

TAXATION— LIMITATION  OP  ACTION. 
Under  Act  May  23,  1800,  an  action  to  re- 
coTer  taxes,  commenced  more  than  five  years 
after  the  property  was  assessed  or  might  have 
been  assessed,  was  barred. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, law  and  equity  division. 

"Not  to  be  officially  reported." 

Action  by  the  commonwealth  of  Kentucky 
against  the  city  of  Louisville  to  recover  taxes. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

H.  L.  Stone,  for  appellant.  Wolfolk  & 
Klein  and  R.  J.  Breckinridge^  for  the  Com- 
monwealth. 

PAYNTER,  C.  J.  This  Is  a  second  appeal 
of  this  case.  Com.  v.  City  of  Louisville,  47 
S.  W.  805.  On  that  appeal  the  court  held 
that  this  action  could  be  maintained  by  vir- 
tue of  the  act  of  May  23,  1800  (1  Sess.  Acts 
1889-00,  p.  149).  That  act  provides  "that  no 
action  shall  be  Instituted  or  maintained  un- 
der the  provisions  of  this  act  upon  any  claim 
for  taxes  that  have  been  assessed,  or  might 
have  been  assessed,  more  than  five  years  be- 
fore the  commencement  of  the  same."  The 
actions  for  the  taxes  of  the  years  1888  and 
1889  w#re  commenced  more  than  five  years 
after  the  property  was  assessed,  or  might 
have  been  assessed;  nence  the  statute  of 
limitations  is  a  l>ar  to  their  recovery.  The 
Judgment  Is  reversed  for  proceedings  con- 
sistent with  this  opinion. 


FAOO'S  ADM'B  t.  LOUISVILLB  &  N.  B. 

CO.i 

(Court  of  Appeals  of  Kentucky.     May  28, 

1901.) 

CARRIERS— DUTT  TO  DRUNKBN  TRBSFASSBR 
ON  FREIGHT  TRAIN— EJECTION  AT  PLACE 
WHERE  HE  ENTERED  TRAIN  —  NOTICE  TO 
SUPERINTENDENT  OF  PERIL  OF  HELPLESS 
TRESPASSER  ON  TRACK. 

1.  In  an  action  by  an  administrator  to  recov- 
er damages  tor  causing  the  death  of  his  intes- 
tate, it  is  proper  to  allege  in  one  paragraph  of 
the  petition  all  the  different  acts  of  negligence 
on  the  part  of  defendant  which  caused  the 
death. 

2.  Where  the  servants  in  charge  of  a  freight 
train  ejected  a  trespasser  in  a  drunken  and 
beipless  condition  in  a  deep  cut  on  a  dark 
oignt,  and  he  was  run  over  and  killed  by  a 
train  which  followed,  as  the  servants  eject- 
ing him  had  reason  to  believe  that  he  would  be, 
the  railroad  company  was  liable  for  his  death, 
though  the  place  at  which  he  was  ejected  was 
the  place  at  which  he  entered  the  train. 

3.  Notice  to  the  superintendent  of  the  road 
and  to  the  nearest  station  agent  of  the  peril 
of  the  trespasser  after  he  was  ejected  was  no- 
tice to  the  company,  and  for  their  failure  to 
exercise  ordinary  care  to  save  his  life,  by  no- 
tifying the  servants  in  charge  of  a  train  which 

'  Reported  by  Edward  W.  Hlnes.  Esq.,  ot  the 
Frankfort  bar.  and  tormerly  state  reporter. 


was  soon  to  pass  through  the  cut,  the  company 

is  liable,  if  the  servants  in  charge  of  the  ap- 

f)roaching  train  could,  without  hazarding  the 
ives  of  passengers  or  the  property  of  the  com- 
pany, have  avoided  running  over  him. 
Dn  Belle  and  Burnam,  JJ.,  dissenting. 

Appeal  from  circuit  court  Simpson  cocnty. 

"To  be  oaaclaiiy  reported." 

Action  by  J.  P.  Waldron,  administrator  of 
Solon  Fagg,  against  the  Louisville  &  Nash- 
ville Railroad  Company,  to  recover  damages 
for  the  death  of  piaintifTs  Intestate.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed. 

Roark  &  Finn,  for  appellant  Edward  W. 
Hlnes  and  J.  A.  Mitchell,  for  appellee. 

PAYNTER,  O.  J.  The  plaintiff,  J.  P.  Wal- 
dron, administrator  of  Solon  Fagg,  deceased. 
Instituted  this  suit  against  the  appellee  to 
recover  damages  for  the  alleged  negligent 
killing  of  the  Intestate.  The  question  here 
for  review  is  the  action  of  the  court  In  sus- 
taining a  demurrer  to  the  petition  as  amend- 
ed, and  in  dismissing  it  upon  appellant's 
failure  to  plead  further.  It  is  In  two  para- 
graphs, but.  In  our  opinion,  it  was  not  nec- 
essary or  proper  to  thus  paragraph  It.  If 
it  is  good,  It  simply  states  one  cause  of  ac- 
tion; that  is,  the  appellee's  negligent  kill- 
ing of  the  appellant's  intestate,  which  re- 
sulted In  damage  to  the  estate  of  the  In- 
testate. Because  there  may  have  been  one 
or  more  acts  of  negligence  which  produced 
the  Injury  resulting  in  death  does  not  make 
it  proper.  In  stating  the  cause  of  action,  to 
do  so  in  as  many  paragraphs  as  there  may 
have  been  acts  of  negligence  which  separate- 
ly or  collectively  produced  the  injury.  So, 
in  stating  the  averments  ot  the  petition,  we 
win  do  so  as  though  It  was  not  paragraphed. 
It  is  averred  that  there  Is  a  deep  cut  upon 
the  defendant's  roadbed  in  the  city  of  Frank- 
lin, Immediately  north  of  defendant's  north 
switch;  that  upon  a  night  in  December,  1898, 
the  decedent,  Solon  Fagg,  was  in  a  drunken 
and  helpless  condition,  and  at  about  8:00 
o'clock  upon  that  night,  while  In  that  con- 
dition, boarded  the  norUi-bound  freight  train 
in  the  cut;  that  the  night  was  dark  and 
rainy;  that  the  agents  and  servants  of  de- 
fendant in  charge  of  the  freight  train  knew 
the  drunken  and  helpless  condition  of  the 
decedent;  that  they  knew  that  other  trains 
of  the  defendant  would  shortiy  pass  through 
the  cut,  yet  they  then  and  there  negligently 
and  wrongfully  ejected  him  from  the  train; 
that  it  was  natural  and  probable  that  death 
or  great  bodily  harm  would  be  Inflicted  upon 
him  by  reason  of  being  ejected  from  the 
train;  that  upon  the  same  night,  while  up- 
on the  track  in  the  cut,  drunk  and  in  a  help- 
less condition,  he  was  run  over  and  kUled 
by  one  of  the  defendant's  trains;  that  upon 
the  night  In  question  the  defendant's  super- 
intendent at  Nashville,  Tenn.,  and  its  agent 
at  Franklin,  Ky.,  had  notice  that  he  was  in 
the  cut  upon  defendant's  track  In  a  drunken 
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and  helpless  condition;  that  the  superin- 
tendent and  agent  knew  that  in  a  short  whUe 
a  north-bound  passenger  train  would  pass 
through  the  cut  where  be  was,  and  that  he 
was  In  great  danger;  that  the  superintendent 
and  agent  had  ample  time  and  opportunity 
to  notify  defendant's  crew  in  charge  of  the 
north-bound  passenger  train  which  would 
shortly  pass  through  the  cut  that  he  was  in 
the  cut,  and  to  take  other  precautions  to 
prevent  his  injury;  that  they  failed  to  noti- 
fy the  crew  upon  that  north-bound  passenger 
train  concerning  him,  and  failed  and  refused 
to  use  any  care  or  take  any  precaution  to 
prevent  injury  to  him;  that  the  north-bound 
passenger  train  ran  over  and  killed  him  in 
the  cut  upon  the  night  in  question.  In  an 
amended  petition  It  Is  averred  that  the  de- 
cedent was  killed  at  the  point  where  he  was 
ejected  from  the  train;  that  if  the  superin- 
tendent at  Nashville  and  the  agent  at  EYank- 
lln  bad  notlQed  the  crew  upon  the  passenger 
train  of  the  position  which  he  occupied,  and 
of  his  condition,  those  in  charge  of  it  could 
and  would  have  avoided  Injuring  him,  with- 
out endangering  the  passengers  or  the  train. 
The  foregoing  averments  are  substantially 
those  contained  in  the  petition  as  amended; 
at  any  rate,  all  those  that  are  essential  to 
be  stated  for  the  purpose  of  considering  the 
sufficiency  of  the  petition.  They  are  taken 
as  true  on  demurrer. 

For  the  purpose  of  considering  the  ques- 
tion involved,  the  facts  averred  may  be  sum- 
marized 08  follows:  Decedent,  without  a 
right  to  do  so,  placed  himself  upon  a  freight 
train,  and  thus  became  a  trespasser.  He  did 
this  while  the  train  was  standing  in  a  deep 
cut,  on  a  dark  and  rainy  night  in  December. 
While  he  was  in  a  drunken  and  helpless 
condition,  he  was  ejected  from  the  train  in 
the  cut,  and  left  there  in  the  condition  de- 
scribed. This  condition  was  known  to  those 
in  charge  of  the  train  from  which  he  was 
ejected.  They  also  knew  that  shortly  there- 
after a  passenger  train  would  pass  over  the 
track  through  the  cut.  The  superintendent 
of  the  road  at  Nashville,  and  the  agent  at 
Franklin,  the  station  near  by  where  the  ejec- 
tion took  place,  were  notified  that  he  was 
on  the  track  in  the  cut  in  a  drunken  and 
helpless  condition,  and  this  notice  they  re- 
ceived in  time  to  have  saved  him  from  the 
Impending  peril  by  the  exercise  of  ordinary 
care,  and  in  doing  which  It  would  not  have 
hazarded  the  lives  of  the  passengers  or  the 
property  of  the  appellee.  The  question  is 
not  involved  as  to  the  right  of  those  in 
charge  of  the  freight  train  to  have  ejected 
the  decedent  That  he  was  a  trespasser,  and 
the  right  to  eject  him,  is  admitted.  The  law 
gave  the  right  to  the  agents  and  servants 
of  the  appellee  to  eject  him.  The  question 
here  for  determination  is  whether  they  should 
have  ejected  him  at  the  time,  place,  and  un- 
der the  circumstances  averred  in  the  peti- 
tion, considering  his  mental  and  physical 
condition.    The  liability  of  appeUee,  If  it  ex- 


ists, arises  from  the  disregard  of  those  in 
charge  of  the  freight  train  for  human  life 
while  in  the  performance  of  a  legal  right, 
and  the  disregard  for  human  life  by  the  ap- 
pellee's superintendent  and  agent  after  they 
were  advised  of  the  perilous  position  which 
the  decedent  occupied,  and  their  failure  to 
use  care  to  save  him.  All  courts  and  all 
law  writers  agree  that  those  in  charge  of  a 
train  have  no  right  to  throw  a  trespasser 
from  it  while  moving,  and  thus  Jeopardize 
his  life.  Principles  of  humanity  forbid  the 
exercise  of  the  right  in  such  a  cruel  manner. 
For  the  same  reason,  if  they  eject  a  tres- 
passer who  is  not  imperiling  the  lives  of  the 
officers  in  charge  of  the  train,  or  the  passen- 
gers, or  doing  something  which  makes  it 
hazardous  to  permit  him  to  remain  upon  the 
train  (Bailroad  Co.  v.  Logan,  88  Ky.  232,  10 
S.  W.  655,  3  L.  R.  A.  80),  they  must  be  re- 
gardful of  the  time,  place,  and  circumstances 
under  which  they  perform  the  act  of  re- 
moval. If  the  decedent  had  boarded  the 
train  several  miles  from  the  cut,  and  after 
reaching  there  had  been  removed,  under  the 
circiuistances  described,  It  seems  to  us  that 
no  one  could  have  had  any  difficulty  in  reach- 
ing the  conclusion  that  death  or  great  bodily 
harm  would  have  been  the  natural  and  prob- 
able result  of  the  removal,  and  a  liability 
would  have  been  Incurred  by  the  appellee. 
In  this  case,  according  to  the  averments  of 
the  petition,  he  got  on  the  train,  and,  after 
getting  on,  was  a  trespasser.  Just  the  same 
as  If  he  had  boarded  it  at  another  station, 
and  been  carried  to  that  point.  Oetting  on 
the  train  was  an  accomplished  fact.  The 
fact  that  he  had  Just  got  on  the  train  while 
it  was  standing  in  the  cut  did  not  give 
those  in  charge  of  it  the  right  to  seize  and 
hurl  him  from  it,  without  regard  to  conse- 
quences; neither  did  that  fact  give  them  the 
right  to  eject  him,  regardless  of  time,  place, 
and  circumstances,  and  bis  physical  and 
mental  condition.  They  had  no  more  right 
to  Jeopardize  his  life  in  his  removal  because 
he  had  been  on  the  train  but  a  short  time 
than  they  would  have  bad  if  he  had  been 
carried  to  that  point  from  elsewhere.  The 
right  to  remove  a  trespasser  does  not  depend 
upon  the  question  as  to  the  length  of  time 
he  has  been  on  the  train,  neither  is  the  lia- 
bility of  the  railroad  company  affected  by 
the  fact  that  the  trespasser  has  been  on  the 
train  a  long  or  a  short  time.  That  fact  has 
nothing  to  do  with  the  case.  The  same  re- 
sponsibility attaches  for  the  removing  of  bim 
in  the  one  case  as  in  the  other. 

The  principle  which  underlies  the  doctrine 
enunciated  In  Railroad  Co.  V.  Sullivan,  81 
Ky.  624,  50  Am.  Rep.  186,  and  Railroad  Co. 
V.  Bills'  Adm'r,  97  Ky.  330,  30  S.  W.  979,  Is 
applicable  to  the  facts  of  this  case.  Sullivan 
was  drunk,  and  failed  to  pay  his  fare  on  de- 
mand, and  was  removed  wtklle  in  a  drunken 
condition,  In  a  deep  snow,  and  fell  and  laid 
in  It  until  he  was  badly  frozen,  entailing  the 
losa  of  some  toet,  fingers,  and  part  of  his 
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beeL  The  court  held  that  the  railroad  com- 
pany wag  liable  for  the  injury  reeultlng  to 
blm  under  the  circumstances  detailed.  In 
the  Ellis  Case,  the  removal  took  place  when 
he  was  drunk  and  In  a  cut  in  the  road,  on 
either  side  of  which  was  a  wire  fence,  and 
the  court  held  that  if  the  natural  and  proba- 
ble result  of  his  removal,  under  such  drcom- 
stances,  was  that  he  would  be  killed  by  trains 
that  would  subsequently  follow,  then  the 
company  was  liable.  In  condemning  an  in- 
struction In  that  case  which  assumed  the 
agents  of  the  railroad  company  had  the  right 
to  eject  a  trespasser,  regardless  of  the  time, 
place,  and  circumstances  and  bis  physical  and 
mental  condition,  the  court  said:  "It  seems 
to  US  that  the  ordinary  principles  which  cfaar- 
acterlae  humanity  condemn  such  claim.  If 
the  claim  of  appellant  be  true,  that  the  de- 
cedent was  ejected  in  a  cat,  away  from  any 
station,  with  banks  and  fences  on  either  side 
of  the  track.  In  such  mental  or  physical  con- 
dition as  rendered  him  Incapable  of  taking 
caie  of  himself,  the  officer  with  a  knowledge 
of  his  condltlcm,  then  it  was  no  less  wrong  to 
eject  decedent  under  the  circumstances  than 
It  would  have  been  to  have  ejected  from  the 
train  a  toddling  child  who  had  not  mental  ca- 
pacity to  know  the  danger  of  walking  upon  a 
railroad  track,  or  the  physical  ability  to  avoid 
such  danger  if  It  bad  the  mental  capacity  to 
discern  it.  Would  any  one  contend,  if  ap- 
pellant should  kill  a  child  under  such  drcnm- 
stancea,  that  it  would  not  be  liable  to  dam- 
ages therefor?'  To  show  the  views  that  oth- 
er conrts  hare  on  questions  substantially 
similar  to  the  one  here  Involved,  we  will 
qnpte  from  opinions  delivered  by  them.  It 
wat  aaJld  In  Hajig  v.  Railway  Oo.  (N.  D.)  42 
L.  R.  A.  609,  s.  c.  77  N.  W.  87:  "When  the 
carrier  discovers  that  one  helpless  from  in- 
toxlcaticn  Is  upon  its  train  without  right,  It 
most.  In  selecting  a  safe  place  to  put  him  ofT, 
bave  regard  to  bis  actual  condition,  physical 
and  mental,  without  any  reference  to  his  re- 
sponsibility for  Bvcb.  condition.  Tbe  law  de- 
clares to  the  carrier  that  tt  shall  not  expose 
him  to  great  peril,  even  In  exercising  its  un- 
doubted right  to  eject  him;  and,  In  declaring 
whether  he  will  be  subjected  to  peril,  not  only 
must  climatic  oondltiona,  tbe  propinquity  of 
shelter,  and  other  matters  be  taken  into  ac- 
count, bat  also  tbe  actual  state  of  his  mind 
and  bodily  health  and  strength,  if  known  to 
the  agent  of  tbe  carrier."  In  Railway  Oo.  ▼. 
Valleiey,  32  Ohio  St.  849,  90  Am.  Rep.  601, 
tbe  court  said:  "It  might  perhaps,  as  far  as 
this  case  is  concerned,  be  conceded  that,  if  a 
man  were  so  intoxicated  as  to  be  without  rea- 
son, sense,  or  intelligence,  it  would  be  unlaw- 
fol,  as  it  would  be  inhuman,  to  expel  him 
from  cars  at  night,  where  he  would  be  Just 
as  Ilkdy  tm  not  to  lie  down  upon  the  rails 
and  go  to  sleep.  We  may  concede,  farther, 
that  to  pnt  off  a  drunken  man,  during  a  bit. 
terly  cold  night.  In  the  woods,  far  from  any 
house,  when  the  probabilities  weiie  that  he 
would  fseece  to  death  before  help  could  reach 


him,  would  be  as  indefensible  In  law  as  it 
would  be  wicked  and  cruel  in  fact  And,  fur- 
ther, to  put  a  man  off.  In  a  dark  night  npon 
a  high  railroad  bridge,  or  upon  the  brink  of  a 
precipice,  where  the  first  step  would  be  de- 
struction, this  could  find  no  Justification  in 
law.  All  this  might  possibly  be."  In  Rail- 
road Ca  v.  Weber,  33  Kan.  554,  6  Pac.  877, 
the  court  said:  "The  duty  of  the  railroad 
company,  however,  with  respect  to  Weber, 
did  not  end  with  his  removal  from  tbe  train. 
He  was  unconscious,  and  unable  to  take  care 
of  himself.  The  company  could  not  leave 
him  upon  the  platform  helpless,  exposed,  and 
without  care  or  attention.  It  was  its  duty 
to  exercise  reasonable  care  and  diligence  to 
make  temporary  provision  tor  bis  protection 
and  comfort  As  was  said  by  the  learned 
court  who  tried  tbe  cause:  'Of  coarse,  the 
carrier  is  not  required  to  keep  hospitals  or 
nurses  for  sick  or  insane  passengers,  bat 
when  a  passenger  Is  found  by  tbe  carrier  to 
be  in  such  a  helpless  condition.  It  is  the  duty 
of  tbe  carrier  to  exercise  tbe  reasonable  and 
necessary  offices  of  humanity  towards  him 
until  some  suitable  provision  may  be  made.' " 
In  Conolly  v.  Railroad  Co.,  41  La.  AJOn.  61, 
5  South.  259.  6  South.  526,  8  U  R.  A-  133. 
tbe  court  said:  "But  none  of  these  cases  hold 
that  this  right  of  exclusion  can  be  exercised 
arbitrarily  and  inhumanely,  or  without  due 
care  and  provision  for  tbe  safety  and  well- 
being  of  the  ejected  passenger.  On  the  con- 
trary, the  duty  of  exerdsbig  sach  care  and 
provision  is  universally  recognized."  In  Rail- 
road Co.  ▼.  Pltaer.  109  Ind.  186,  6  N.  a  810, 
10  N.  E.  70,  the  coort  referring  to  some  cases, 
said:  "These  are  cases—extreme  ones,  it  may 
be— illustrating  the  doctrine  that  regard  must 
be  bad  to  the  helpless  condition  of  one  who 
enters  a  railroad  train,  and  that  those  in 
charge  of  tbe  train  must  do  no  act  which  Is 
cruel  or  Inhuman.  Granting  that  these  cases 
are  extreme  ones,  still  the  general  doctrine 
which  they  assert  Is  undeniably  a  sound  one; 
for  through  all  the  eases  runs  the  principle 
that  what  humanity  requires  must  be  done 
by  those  who  act  with  knowledge  of  another's 
helplessness."  In  Roseman  v.  Railroad  Oo., 
112  N.  O.  716,  16  a  B.  766,  19  L.  R.  A.  827, 
the  court  said:  "Bat  where  tbe  power  ex- 
pressly given  by  law  is  exercised  in  such  a 
manner  as  to  wlllfnlly  and  wantonly  expose 
the  ejected  person  to  danger  of  life  or  limb, 
the  company  is  still  liable  for  Injury  or  death 
resulting  from  tbe  expulsion.  Oases  falling 
within  this  last  exceptton  to  the  general  rale^ 
and  not  intended  to  be  Indaded  under  the 
statute,  arise  where  the  persons  ejected  are 
manifestly  too  faifirm  to  travel  or  too  mneh 
intoxicated  to  be  trusted  to  find  the  way  to 
the  nearest  house  or  station.  3  Wood,  R.  B. 
f  362;  2  Shear.  A  R.  Neg.  |  408;  Railway  Co. 
V.  Wright  34  Am.  Rep.  277."  In  Brown  v. 
Railroad  Co.,  51  Iowa,  288,  1  N.  W.  487,  the 
court  said:  "In  exercising  tbe  right  of  ejec- 
tion, reasonable  and  ordinary  care  should  be 
employed.    In  determining  whether  null  eare 
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has  been  ezeiiclaed,  all  tbe  circumBtances 
should  be  conaidere^,— as  tbe  physical  condi- 
tion of  ttte  penoo  ejected;  the  time,  whether 
In  ilaylight  or  late  «t  Bight;  the  condition  of 
the  covtfitry,  wliether  thlclily  or  ^^aely  set- 
tled; the  place  of  the  ejactiw,  whether  neiur 
to,  «r  remote  from,  dweUin|;s  of  any  charac- 
ter, including  stations;  tbe  character  of  the 
weather,  whether  pleasant  or  inclement,  etc. 
Tl^e  rule^  of  law,  as  well  as  the  dictates  of 
humanity,  require  that  tbe  ejection  shall  oc- 
cur at  such  place,  and  be  conducted  in  such 
manner,  as  not  unreasonably  to  expose  the 
party  to  danger."  Judge  £;iUott,  In  his  work 
on  Kailroad$  (section  1637),  says:  "If  he  is 
so  intoxicated  or  so  young  or  feeUe  as  not 
to  be  able  to  take  care  of  bioiself ,  or  look  out 
for  bis  own  safety,  tbe  cofa^apy  sboulfl  exer- 
cise refifionable  (;are  to  i«e  to  At  that  he  Is  not 
(spelled  «nd  abandoned  in  such  a  place,  and 
under  such  circumstances,  that  be  will  be  ex- 
posed to  unnecessary  peril."  The  conclusion 
which  we  have  reached  is  supported  by  labell 
V.  Ralteoad  Co.,  27  Conn.  SaS,  71  Am.  Dec. 
78. 

Sboutd  tbe  eompfiny  be  ^d  ^lespoosible  be- 
cause Its  supeointendeat  ait  tiashvUle  and 
agent  at  Franklin  knew  that  tbe  decedent 
was  on  tbe  track  ifl  9.  dfunlcen  and  helpless 
condition,  .and  that  shortly  thereafter  a  ti^n 
would  pass  over  tts  tmek  through  tiie  cnt, 
and  failed  to  notify  those  in  charge  of  it  of 
his  situation,  and  thus  avol4  tbe  calamity 
which  betfeU  him?  We  think  it  should.  The 
knowledge  of  these  officers  was  the  .Itnowl- 
edge  of  tbe  cooKXViy.  £^om  the  averments, 
they  «ould  bB.v«  avoided  the  Injury  by  tjUe 
exercise  of  ordinai7  oave.  'They  could  have 
s^ved  the  life  of  tbe  qnfoxtuntite  man  by 
fijtvb^g  notice  to  tbpse  itn  change  of  the  passen- 
ger train  of  Ms  peril.  It  wonld  be  a.  strange 
doctrine  of  ethics  and  of  law  if  an  unfortu- 
nate wAn>  on  a  dark,  coI<l  nigbt,  In  a  drunken 
and  helpless  QondltioA,  is  on  tbe  track  of  a 
milway  company  ia  a  deep  cut,  and  that  fact 
is  kn<wo  to  tbe^nQwrintendent,  together  with 
tbe  kno:wledge  that  a  passenger  t^aln  will 
soon  pass  over  the  track  tbiough  the  tHonel, 
and  will  probably  kill  blni,  tii^t  the  company 
is  not  responsible  if  its  superintendent  could 
baT«  aToided  the  injury  by  the  exerdse  of 
ordinary  care,  and  faUed  to  do  ao.  We  are 
of  tbe  opinion  that  If  tbe  4eatb  of  decease<J 
wofdd  naturally  and  pnAiably  flow  from  the 
act  of  bis  removal  from  tbe  train  at  tbe  tbne, 
place,  and  under  tbe  circnmstances  In  bis 
physical  and  mentfU  condition,  then  the  com- 
pany Is  liable.  We  an  also  of  the  opiniw 
that,  if  the  coQipany  could  not  be  made  re- 
sponsible for  the  acts  of  its  agents  and  serv- 
ants in  thus  removing  the  decedent  still  if  be 
was  on  the  track  in  a  dnmken  and  helpless 
condition,  and  the  superintendent  at  Nash- 
ville and  tbe  agent  at  Franklin  kpew  of  his 
situation,  and  failed  to  exercise  ordinary  cafe 
to  save  his  life,  by  notifying  those  who  were 
in  charge  of  tbe  train  wlilch  w^s  soon  to  pass 
over  its  tracti  thcongjft  tbe  cut;  Md  those  ia 


charge  of  the  train  c^uld  have,  wltjbont  l^a^ 
Sfding  the  Uves  of  the  passengers  on  it  or 
the  pi!operty*of  the  company,  avoided  running 
over  bim,  tbe  company  is  liable.  The  Judg- 
ment is  reversed  for  proceedings  consistent 
with  this  opinion. 

DU  SELLS  and  BUBNAM.  JJ„  diuentr 
Ing. 

OALMES   V.   JONBS.1 

(Court  of  Appeals  of  Kentucky.     May  80. 

1901.) 

DBEiDS  —  DBF-EASIBLB  FBB  —  MBANINO  OF 
WORDS,  "DTINO  WITHOU*  CHIIjDRBN." 

Where  a  father  conveyed  land  to  hU 
daughter,  providing  in  the  deed  that,  in  case 
of  ner  death  "without  children"  before  he 
should  die,  the  land  should  revert  to  him,  and 
that  if  she  died  after  hia  deatli  "without  is- 
sue" ttte  title  should  vest  la  bis  grandson,  tlK 
fee  did  not  becoioe  absolute  upon  the  birth 
of  a  child  to  the  daughter,  but  was  still  subject 
to  be  defeated  by  her  death  at  any  time  wMh- 
out  leaving  ohildcen. 

Appeal  from  circuit  court.  Union  coon^. 

"Not  to  be  officially  reported." 

ActlMi  by  Adair  Calmes  and  others  against 
H.  A.  Jones  for  tbe  construction  of  a  deed. 
Judgment  construing  deed,  and  Adair 
Calmes,  by  his  guardian,  N  B.  Calmes,  ap- 
peals.   Reversed. 

Allen  ^  Qughes,  for  appellees. 

PAINTER,  O.  J.  This  appeal  Involves 
the  Interpretation  of  a  deed  for  certain  lands 
in  Union  county,  which  was  made  on  Novem- 
ber 14, 1891,  by  A.  O.  S.  Calmes  to  bis  daugh- 
ter Hortense  A.  Calmes,  who  has  since  inter* 
married  with  R.  L.  Jones.  It  is  recited  in 
the  deed  that  It  is  made  In  consideration  of 
"$1  In  hand  paid,  and  In  order  to  make  her 
equal  in  sharing  in  my  estate  with  my  son 
N.  K.  Calmes,  for  whom  I  have  bad  to  pay 
large  sums  of  money,  amounting  to  thou- 
sands of  dollars."  The  habendum  of  the 
deed  is  as  follows:  "To  have  and  to  bold 
tbe  same,  together  with  all  appurtenances 
thereto  belonging,  unto  said  second  party, 
her  Jielrs  and  assigns,  forever,  with  covenant 
of  general  warranty;  but  It  Is  understood 
itbat  said  flrst  'party,  A.  Q.  8.  Calmes,  re- 
eert'es  the  right  to  control,  rent,  collect  the 
rents,  etc.,  therefrom,  during  bis  natural  life, 
and  that,  in  case  of  said  Hortense  A.  Calmes' 
death,  without  children,  before  he  (A.  G.  8, 
Calmes)  dies,  then,  and  in  that  event,  said 
land  reverts  to  him;  and  that.  If  she  dies 
after  A.  G.  S.  Calmes  withost  Issue,  then 
the  title  Is  to  rest  In  his  grandson  Adair 
Calmes,  but  If  said  A.  O.  8.  Calmes  again 
marries,  and  has  other  children,  they  are  to 
come  and  share  equally  with  said  Adair 
Calmes."  The  grantor  reserved  the  right  to 
collect  the  rents  from  the  land  during  his 
natural  life.  In  case  of  tbe  daughter's  death, 
without  children,  before  bis,  the  land  was  ti> 
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nrert  to  him;  and,  tf  tfie  died  subsequent 
to  bis  death  without  Issue,  then  the  title 
waa  to  rest  in  his  grandson  Aftalr  Calmes. 
However,  if  the  grantor  should  marry  and 
have  children,  they  were  to  share  equally 
with  the  grandson  Adair  Calmes.  He  never 
married  alter  the  deed  was  executed;  hence 
there  were  no  children  to  share  the  land  with 
the  grandson  Adair  Calmes,  In  the  event  that 
be  should  become  vested  with  the  title  under 
the  terms  of  the  deed.  The  daughter  Hor- 
tense  A.  Calmes  (now  Jones)  bore  three 
children,  who  are  now  living. 

This  court  holds,  in  construing  wills,  that, 
in  the  case  of  an  immediate  devise,  a  devise 
over  In  the  event  of  the  death  of  the  first 
devisee  refers  to  that  event  occurring  in  the 
lifetime  of  the  testator,  where  there  is  no 
other  period  to  which  the  words  can  refer. 
There  are  many  cases  of  tbis  court  to  that 
effect  However,  that  rule  has  no  applica- 
tion to  the  facts  of  this  case.  The  grantor 
did  not  only  say  to  whom  the  land  should  go 
in  the  event  his  daughter  Hortense  should 
die  without  children  before  his  death,  but 
also  provided  to  whom  It  should  go  if  she 
died  without  issue  after  bis  death.  The  car- 
dinal principle  In  construing  wills  Is  to  ascer- 
tain from  the  whole  Instrument  the  Inten- 
tion of  the  testator.  In  construing  deeds  of 
gift,  as  in  this  case,  If  possible  the  intention 
of  the  grantor  should  be  ascertained  from  its 
terma  The  grantor  did  not  create  a  Ufa 
estate  In  his  daughter  and  remainder  in  the 
children  which  might  be  bom  to  her.  The 
deed  gave  the  daughter  a  defeasible  fee, 
which  could  be  defeated  If  she  should  die 
without  children  before  the  death  of  her  fa- 
ther, or,  in  the  event  she  survived  him,  then 
died  without  issue.  The  lower  court  decided 
that  it  became  an  indefeasible  fee  when  a 
child  was  bom  to  her.  If  she  had  had  a  child 
before  the  death  of  her  father,  and  it  had 
died,  and  then  she  had  also  died  before  her 
father,  the  land  would  have  reverted  to  him 
under  the  terms  of  the  deed.  The  title  in 
the  daughter  did  not  become  indefeasible 
In  the  lifetime  of  her  father.  It  could  not  be- 
come indefeasible  unless  at  the  time  of  her 
death  she  left  issue.  So  we  conclude  that 
the  grantor  Intended,  in  the  use  of  the  words, 
"dying  without  children  and  dying  without 
issue,"  to  convey  the  same  idea  that  he 
would  have  conveyed  had  he  used  the  words, 
"dying  without  leaving  children  and  dying 
without  leaving  Issue."  We  thinlc  this  con- 
clusion is  supported  by  Bradley  v.  Skilman, 
8  Ky.  Law  Rep.  734;  Bimey  ▼.  Richardson, 
5  Dana,  428;  and  other  decisions  of  this 
court. 

We  do  not  think  McOlnnls  v.  McOlnnls 
(Ky.)  29  S.  W.  333,  is  in  conflict  with  this 
view.  The  language  used  is  entirely  dif- 
ferent from  the  language  used  in  this  case. 
In  that  case  the  deed  recited,  "The  party  of 
the  first  part,  Robert  Johnson,  has  bargained 
and  sold  unto  the  party  of  the  second  part, 
MatUe  McOlnnls,   and   her  body   beln,   if 


any;  and.  In  the  event  ahe  has  no  children, 
then  the  land  hereinafter  described  Is  to  re- 
vert back  to  my  estate."  The  language  does 
not  Import  that  it  was  to  revert  if  she  died 
without  children  or  without  Issue.  It  was  to 
revert  If  she  had  no  children.  The  Judgment 
Is  reversed  for  proceedings  consistent  with 
this  opinion. 

SEIBERT  et  al.  v.  BLOOMFIELD  et  aL^ 

(Court  of  Appeals  of  Kentucky.    June  12, 

1901.) 

KXBCVT0R8  AND  ADMINISTRATORa-CONVER- 
SION  BT  EXECUTOR— RIGHT  OF  ADMINISTRA- 
TOR DB  BONIS  NON  TO  BUB— WAIVER  OF  OB- 
JECTION-ATTORNEYS'  FEES. 

1.  An  admlaistrator  de  bonis  non,  appointed 
upon  the  death  of  an  executrix,  brought  suit 
against  her  executor  and  devisees,  alleging 
that  she  had  converted  the  estate  of  her  testa- 
tor, and  asking  for  a  judgment  compelling  her 
executor  to  account  for  the  assets  of  her  testa- 
tor's estate,  and  for  a  settlement  of  that  es- 
tate, certain  persona  alleged  to  be  creditors  of 
that  estate  being  made  defendants.  An  order 
was  made  enjoining  all  creditors  of  the  estate 
from  prosecuting  their  claims  except  in  that 
action,  and  all  the  defendants  acquiesced  in 
that  order,  the  executor  and  devisees  of  the 
executrix  filing  an  answer  without  questioning 
In  any  way  the  right  of  the  plaintiff  to  main- 
tain the  action.  After  a  verdict  in  favor  of 
one  claimant  upon  the  trial  of  an  issue  out  of 
chancery,  and  a  report  by  a  commissioner  in 
favor  of  other  claimants,  the  executor  and  dev- 
isees of  the  executrix  filed  a  demurrer  to  the 
petition  on  the  ground  that  the  right  of  action 
for  a  conversion  was  in  the  creditor^  and  not 
in  the  administrator  de  bonis  non.  Held,  that 
the  objection  had  been  waived. 

2.  W  here  the  lower  court  has  allowed  Intei^ 
est  upon  a  claim  against  the  estate  of  a  deceas- 
ed person,  it  will  be  presumed,  in  the  absence 
of  the  evidence  beard  upon  aa  issue  as  to  that 
matter,  that  it  appeared  that  demand  was 
made  of  the  personal  representative,  accom- 
panied with  proper  verification,  within  the  time 

f>re8cribed  by  law,  so  as  to  anthoriae  the  *1- 
owance  of  Interest. 

3.  If  a  devisee  was,  by  reason  of  accepting 
any  proTlsion  of  the  testator's  will,  estopped 
from  asserting  a  certain  claim,  this  ^oppel 
should  have  been  pleaded,  and,  not  bdng  plead- 
ed, was  waived. 

4.  Upon  appeal  from  a  Judgment  for  the  sale 
of  land  to  pay  the  debts  of  a  deceased  person. 
It  will  be  presumed,  in  the  absence  of  the  evi- 
dence, that  it  showed  the  want  of  personal 
property,  and  that  it  was  necessary  to  sell  the 
real  estate. 

6.  Where  there  were  some  assets  of  the  es- 
tate of  a  testator  nnadministered,  and  there 
were  debts  unpaid,  it  was  proper  for  the  ad- 
ministrator de  bonis  non,  under  Civ.  Code  Prac. 
I  42S,  to  bring  suit  for  a  settlement  of  the  es- 
tate, and  the  cost  of  the  suit,  including  a  rea- 
sonable attorney's  fee,  was  a  legitimate  charge 
upon  the  estate. 

6.  While  an  attorney's  fee  of  $760  allowed 
in  such  a  case  seems  very  large,  yet,  in  the  ab- 
sence of  the  record  before  the  court  below  and 
of  all  the  proof  heard,  the  allowance  cannot 
be  disturbed. 

Appeal    from    circuit    court,    McCracken 

county. 
"Not  to  be  officially  reported." 
Action  by  Lloyd  Bloomfleld,  adminlstrat»r 

de  bonis  non  of  the  estate  of  WlUlam  Orlet, 


*  Reported   by   Edward    W.    Hlnes,    Biq>.    at   th» 
Tnaktoit  bar,  and  formerly  state  reporter. 
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against  Maggie  Selbert  and  others,  for  a  set- 
tlement of  the  estate  of  plaintiff's  testator, 
and  for  other  relief.  Judgment  for  a  sale 
of  real  estate  to  pay  debts,  and  defmdanta 
appeal.    AfBrmed. 

Greer  &  Reed,  Thomas  E.  Moss,  E.  J.  Mc- 
Dermott,  and  James  T.  Ford,  for  appellants. 
Bloomfleld  &  Crlce,  Wheeler  &  Worton,  and 
Sam  Houston,  for  appellees. 

HOBSON,  J.  WUliam  Orief  died  tesUte 
In  McCracken  county  In  the  year  1800.  By 
his  will,  which  was  duly  probated,  he  devised 
his  estate  to  his  wife,  Margaret  Grief,  and 
appointed  her  executrix  without  bond.  She 
qualified  as  executrix,  and  took  charge  of 
the  estate.  She  died  in  the  year  1894,  with- 
out having  settled  her  accounts  as  executrix. 
Appellee,  Lloyd  Bloomfleld,  was  then  ap- 
pointed administrator  de  bonis  non  of  the 
estate  of  William  Grief.  He  filed  this  suit  In 
the  fall  of  the  year  1895  against  the  devisees 
of  William  Grief,  and  also  the  devisees  of 
Margaret  Grief,  she  having  left  a  will  by 
which  she  devised  to  her  children  a  consid- 
erable estate,  consisting  of  real  and  personal 
property.  He  alleged  in  his  petition  the 
foregoing  facts;  also  the  following:  There 
were  debts  due  by  the  testator,  William 
Grief,  to  an  amount  exceeding  $1,400,  which 
were  unpaid.  He  left  no  real  estate.  His 
personal  property,  which  was  received  by 
the  executrix,  amounted  to  $14,379.29,  as 
shown  by  the  appraisement  She  had  taken 
charge  of  all  of  this,  and  treated  it  as  her 
own.  W.  P.  Paxton,  who  was  the  executor 
Of  htse  will,  was  acting  as  such,  but  had  made 
no  distribution  of  the  personal  estate,  or  set- 
tlement of  his  accounts.  Her  real  and  per- 
sonal property  amounted  to  from  $10,000  to 
$20,000,  and  she  had  devised  this  to  her  chil- 
dren without  making  provision  for  the  pay- 
ment of  the  debts  of  William  Grief.  The 
real  estate  was  specifically  described.  Pax- 
ton,  as  executor,  was  made  defendant  to  the 
petition;  also  the  alleged  creditors  of  the 
estate  of  William  Grief.  Judgment  was 
prayed  requiring  Paxton,  as  executor  of  Mar- 
garet Grief,  to  surrender  to  the  plaintifF,  as 
representative  of  William  Grief,  the  assets 
of  his  estate,  or  the  value  thereof  in  money, 
or,  in  default  thereof,  for  a  recovery  against 
the  estate  of  Margaret  Grief  and  Paxton, 
as  executor,  for  the  amount  of  Indebtedness 
that  might  be  proved  against  the  estate  of 
WUllam  Grief;  for  a  settlement  of  bis  es- 
tate; a  sale  of  so  much  of  the  real  property 
of  Margaret  Grief  as  might  be  necessary  to 
pay  the  amount  adjudged,  Including  the  costs 
of  suit  and  reasonable  attorney's  fee.  All  the 
creditors  of  William  Grief  were  enjoined  from 
suing  or  prosecuting  their  claims,  except  in 
that  action.  At  the  November  term,  1895,  the 
executor  and  devisees  of  Margaret  Grief, 
without  demurring  or  objecting  in  any  way  to 
the  petition,  and  acquiescing  in  the  order  re- 
quiring all  creditors  to  prosecute  their  claims 


In  that  suit,  filed  answer.  In  which  they  de- 
nied that  the  estate  of  William  Grief  amount- 
ed to  as  much  as  shown  by  the  invsntory, 
and  alleged  that  it  amounted  to  less  than 
one-fourth  of  that  amount,  and  that  the 
plaintifl  was  not  prosecuting  the  suit  in 
good  faith,  or  In  the  interest  of  the  estate. 
The  court  referred  the  case  to  a  commission- 
er ;for  report  on  the  matters  In  controversy. 
He  reported  a  claim  in  favor  of  Mary  B.  B. 
Grief  for  $1,350  against  the  estate  of  William 
Grief.  The  executor  and  devisees  of  Mar- 
garet Grief  filed  exceptions  to  this  report  at 
the  January  term,  1887.  Elaborate  amended 
pleadings  were  then  filed  on  both  sides,  and, 
on  motion  of  the  executor  and  devisees  of 
Margaret  Grief,  Mary  B.  B.  Grief  was  re- 
quired to  set  up.  her  claim  by  cross  petition 
In  the  actioii,  and  the  defendants  to  plead 
thereto,  and  an  issue  out  of  chancery  was 
ordered  on  her  claim.  After  several  contln- 
nances,  the  Jury  to  whom  the  case  was  sub- 
mitted at  the  January  term,  1888,  found  a 
verdict  In  favor  of  Mary  E.  B.  Grief  for  the 
amount  claimed  by  her.  A  motion  for  a  new 
trial  was  overruled,  and  a  bill  of  exceptions 
filed,  but  the  evidence  is  not  brought  up. 
After  this  the  courtref erred  the  case  again  to 
the  commissioner  to  report  on  the  amoxmt 
of  the  estate  of  William  Grief  and  the  other 
unpaid  claims  against  It;  also  as  to  the  debts 
paid  by  Margaret  Grief  as  executrix.  The 
commissioner  reported  that  she  had  paid 
debts  to  the  amount  of  $3,704.80,  that  of  the 
amount  charged  to  her  in  the  appraisement 
$4,587.46  was  uncollectible,  and  that  outside 
of  the  appraisement  she  had  received  of  the 
estate  $6,606.38;  leaving  a  net  balance  in 
her  hands,  over  aud  above  all  credits,  of 
something  over  $12,000.  He  also  reported 
two  other  debts  against  the  estate  besides 
that  of  Mary  B.  B.  Grief,  amounting  to  about 
$337.  Blaborate  exceptions  were  hied  to  this 
report,  and  considerable  proof  was  taken, 
as  Indicated  by  the  record,  although  none  of 
It  has  been  brought  up  In  the  transcript. 
After  all  this,  and  on  the  29th  of  November, 
1899,  the  day  the  case  was  finally  submitted, 
the  executor  and  devisees  of  Margaret  Grief 
filed  a  demurrer  to  the  petition  on  the  ground 
that  It  stated  no  facts  sufQcient  to  consti- 
tute a  cause  of  action.  The  court  overruled 
the  demurrer,  and  adjudged  a  sale  of  so  much 
of  the  real  estate  of  Margaret  Grief  as  might 
be  necessary  to  pay  the  debts  allowed  and 
the  cost  of  the  action,  including  $100  allow- 
ed the  commissioner,  $100  allowed  to  the 
administrator,  and  $750  allowed  to  the  at- 
torney for  the  plaintiff.  These  allowances, 
as  shown  by  the  record,  were  made  on  proof 
beard  In  open  court  None  of  this  proof  Is 
before  us.  it  is  earnestly  maintained  for 
appellants  that  the  administrator  de  bonis 
non  bad  no  capacity  to  maintain  the  action. 
It  is  said  that  the  estate  of  William  Grief 
having  been  converted  by  Margaret  Orief, 
her  devisees  were  liable  under  sections  2088, 
2089,  E:y.  St.  to  the  creditors  of  William 
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Orlef;  bnt  tliBt  this  was  not  a  cause  of  ac- 
tion In  tmvoi  at  the  administrator  de  bonis 
nm.  In  support  of  tbls  view  we  are  refer- 
red to  Warfleld  v.  Brand,  13  Bush,  87,  ij'eltz 
▼.  Brotrn's  Adm'r,  7  J.  J.  Marsh.  147,  and  11 
Am.  &  £>ng.  Bnc.  Law,  132S-1327.  We  deem  it 
unnecessary  to  determine  how  far  these  au- 
tnorltles  are  applicable  to  the  case  before  na, 
for  the  reason  that  appellaots  bare  waived 
ttie  right  to  make  the  question.  On  their 
own  motion,  when  an  order  had  been  made 
enjoining  the  creditors  from  proceeding  ex- 
cept in  this  acti<Hi,  an  issue  out  of  chancery 
was  ordered  on  the  claim  of  Mary  B.  B. 
Urlef,  whi(A  is  the  main  maiier  in  contro- 
rersy;  and,  after  they  have  litlga<ted  to  a 
finish  In  a  most  exhaustive  manner  the  rlj^ts 
of  these  creditors  in  an  action  where  they 
were  required  to  present  ttieir  claims  uy  an 
order  of  the  court  made  without  objection 
on  the  part  of  appellants,  they  will  not  be 
allowed,  after  the  end  of  the  litigation,  to 
maice  the  point  for  the  first  time  that  the 
action  was  not  properly  brought,  and  that 
the  claims  conld  not  properly  be  enforced  in 
it  They  have  secured  the  benefit  of  the 
order  of  court  requiring  these  claims  to  be 
prosecuted  only  in  this  action,  and  they  can- 
not be  heard  now  to  say  the  claims  wece 
Improperly  presented,  for  this  would  be  to 
allow  them  to  protect  themselves  from  the 
assertion  of  the  claims  In  another  action  un- 
til limitation  might  bar  the  creditors,  and 
then  for  the  first  time  spring  the  objection 
that  the  forum  which  appellants  bad  volun- 
tarily submitted  to  for  the  adjudication  of 
their  rights  was  without  jurisdiction.  The 
creditor  has  been  put  to  ttie  cost  of  the  liti- 
gation, and  appellant  will  not  be  allowed, 
after  accepting  the  wager  of  battle,  and  be- 
ing defeated,  to  object  for  the  first  time  <to 
the  manner  in  which  the  controversy  was 
brought  to  an  issue. 

It  is  also '  earnestly  maintained  that  the 
court  erred  In  allowing  Interest  upon  the 
claim  of  Mary  E.  B.  Grief,  and  that  she  could 
not  sue  -wlthont  renouncing  her  mother's 
wllL  If  no  demand  was  made  of  the  execu- 
trix, accompanied  with  proper  verification, 
within  the  time  prescribed  by  law,  appel- 
lants were  entitled  to  exoneration  from  the 
payment  of  Interest  on  the  claim.  They  apt- 
ly presented  by  answer  a  traverse  of  the  al- 
legationa  of  the  petition  on  this  subject,  thus 
making  np  the  issue.  But  the  proof  heard 
on  the  trial  is  not  included  In  the  transcript, 
and  we  must  presume  the  court  acted  prop- 
■erly.  If  Mary  E.  B.  Grief  was,  by  reason  of 
accepting  any  provision  of  her  mother's 
'will,  estopped  from  assertiog  her  claim  sued 
for,  this,  like  any  other  estoppel,  should  have 
been  pleaded,  and,  not  being  pleaded,  was 
waived.  The  proof  heard  by  the  lower  court 
not  being  before  us,  we  must  presume  that 
It 'Showed  the  want  of  personal  property, 
and  that  It  was  necessary  to  «ell  the  real 
■estate;  also  that  $100  to  the  administrator 
and  $100  to  the  -commissioner  for  their  ser- 


vices was  a  reasonable  aUowanoe.  As  to 
the  attorney's  fee  of  9T00,  we  have  had  mote 
trouble.  Section  428  of  the  Olvll  Code  <a 
PrB«tice  is  «8  follows:  "A  representatire, 
legatee,  distributee  or  creditor  of  a  deceased 
person  may  bring  an  action  in  equity  for  the 
settlement  of  hie  estate."  It  Is  conceded  in 
the  answer  of  appellants  that  there  were 
some  assets  of  the  estate  of  William  Grief, 
of  small  value,  unadministered.  The  estate 
was  unsettled.  There  were  debts  unpaid. 
It  was  proper,  therefore,  under  the  statute 
quoted,  for  the  administrator  to  bring  a  suit 
for  the  settlement  of  the  estate.  The  cost 
of  the  suit,  including  a  reasonable  attorney's 
fee,  was  a  legitimate  charge  upon  the  AState. 
Some  attorney's  fee  ought,  therefore,  to  have 
been  allowed,  the  amount  to  depend  on  the 
services  actually  performed  by  the  attorn^. 
The  aAlow«nce  complained  of  seems  vecy 
large,  but,  in  the  absence  of  the  record  be- 
fore the  court  b^ow  and  all  the  proof  heard 
by  him,  we  oonclude  that  we  cannot  distarb 
his  judgment  To  do  so  would  be  for  as 
to  speculate  entirely  on  the  nature  of  the 
services,  and  to  undertake  to  fix  the  fee 
upon  bare  conjecture.  This  we  oaouot  do. 
Judgment  afSrmed. 


RIOB  V.  RICffli'S  ADM'K.1 

(Court  of  Appeals  of  Kentucky.    Jane  12, 
1901.) 

INSURANCE— APPLICATION  NOT  ATTACHED  TO 
POLICY— INCONSIBTBNOT  BETWEEN  AP- 
PLICATION AND   POLIOT. 
Under  Ky.  8t.   {  679,  an  application  not 
attached  to  tbe  policy  forma  no  part  of  it,  and 
cannot  be  considered,  and  therefore  the  lawful 
wife  of  insured  is  the  beae&ciary  upder  a  pol- 
icy pn.vable  "to  either  the  executor  or  admin- 
istrator, husband  or  wife,  or  any  celation  by 
blood,   or  lawful   b«Qeficiary  of  the  insured, ' 
though  an  applicatiqn  not  attached  to  the  pol- 
icy names  as  the   beneficiary  a  woman  with 
whom  insured  lived  as  his  wife. 

Appeal  from  circuit  court  McCracken  coon- 
ty. 

"Not  to  be  officially  reported." 

Action  by  the  administrate'  of  W.  W.  Rice 
against  the  Metropolitan  Life  Insurance  Com- 
pany and  another  on  a  policy  of  Insurance. 
Judgment  for  plaintiff,  and  Blvira  Bice,  who 
claimed  to  be  the  beneficiary  under  the  pol- 
icy, appeals.     Affirmed. 

Greer  &  Beed,  tot  appellant  Bloomfleld  & 
Crice,  for  appellee. 

BURN  AM,  J.  This  suit  was  broiKbt  by 
appellee,  as  a4miBlstrator  of  W.  ,W.  Bice,  de- 
ceased, acainst  the  Metropolitan  Life  Insur- 
ance Company,  to  recovor  $500  on  a  policy  of 
Insurance  Issued  by  it  <m  tbe  Ufe  of  W.  W. 
Bice.  Tbe  insurance  coujpany  .ao»w«red,  and 
admitted  its  liability  for  (uOO  on  the  poUey 
sued  on,  and  further  stated  that  tbe  dece- 
dent W.  W.  Bice,  on  tbe  17tb  9f  September, 

'  Reported  br  Edward  W.  Hlnea,  ESQ..  «t  tht 
Frankfort  bar,  and  (ormorlj  itat*  reporter. 
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1885,  made  his  application  In  writing  to  the 
<x>mpany  for  the  policy  of  Insurance  sued  on; 
and  that  In  said  application  Blce  named  as 
his  beneflciary  under  .said  policy.  In  the  event 
ot  his  death,  BlTlra  Blce,  hla  wife;  and  that 
by  the  terms  of  the  policy  the  application 
was  made  a  part  of  the  contract  of  insur- 
ance; and  that,  after  the  death  of  William 
Rice,  proof  of  death  and  claim  to  the  money 
due  under  the  policy  had  been  made  by  El- 
Klra  Rice;  and  that  plaintiff  had  also  noti- 
fied It  not  to  pay  the  money  due  thereunder 
to  any  other  than  themselTes;  and  asked  that 
the  parties  be  required  to  interplead,  and  for 
the  court  to  determine  who  was  entitled  to 
coUect  the  money.  Elvira  Rice  was  made  a 
party  defendant  upon  her  own  petition,  and 
Sled  an  answer  alleging  that  she  was  the 
beneflciary  under  and  by  virtue  of  the  con- 
tract of  insurance,  and  was  eintUled  to  the 
money.  The  testimony  in  the  case  ahowt 
that  on  the  22d  day  of  July,  1880,  the  deoe- 
doit,  William  Rice,  was  legally  married  to 
oaiB  Delia  Robinson,  and  that  about  10  or  12 
years  before  his  death  he  left  her,  and  never 
thereafter  lived  with  her.  but  they  were 
never  legally  divorced;  and  that  shortly  after 
separating  from  his  wife,  he  "took  up  with" 
the  defendant  Elvira,  who  assumed  bis  name, 
and  thereafter  occupied  the  position  of  a  wiiSe 
In  his  household,  although  they  were  never 
married,  and  she  was  not  related  to  him  by 
blood.  In  the  printed  application  for  the  pol- 
icy of  Insurance  the  decedent  named  Elvira 
Rice  as  the  beneflciary  of  tlie  policy,  and 
spoke  of  her  as  his  wife.  The  policy  of  in.- 
aoraace  which  issued  upon  this  application 
provides:  "In  case  of  the  death  of  the  in- 
«ured,  the  compaay  may  pay  the  amount  due 
nnd«'  the  policy  to  either  the  executor  or 
administrator,  hoaband  or  wife,  or  any  rela- 
tion by  blood,  or  lawful  beneficiary  of  tiie 
insnred."  It  also  appears  that  the  policy  of 
insurance  did  not  contain  or  have  attached 
to  said  policy  any  copy  at  the  application 
signed  by  the  decedent,  in  which  he  desig- 
nated appellant  as  the  beneOdary  thereof; 
and  section  670  of  the  Kentucky  Btatntes 
provides  that  all  policies  "which  contain  any 
reference  to  the  application  of  the  insured, 
either  as  forming  part  of  the  policy  or  con- 
tract between  the  parties  thereto,  (»:  having 
any  bearing  on  said  contract  shall  contain  or 
have  attached  to  said  policy  a  correct  copy  of 
the  application  as  signed  by  the  apj^ieont, 
and  unless  so  attached  and  accompanying  the 
policy,  no  such  application  shall  be  received 
as  evidence  in  any  controversy  between  the 
parties  to  or  interest  in  said  policy,  and  shall 
not  be  considered  a  part  of  the  policy  or  the 
contract  between  the  parties."  This  section 
of  the  statute  was  very  fully  and  carefully 
considered  and  construed  by  this  court  in  the 
case  of  Society  r.  Puryear's  Adm'r,  58  S.  W. 
IS,  and  It  was  held  that  in  an  action  to 
racover  on  a  policy  an  application  which 
was  not  attached  to  the  policy  formed  no  part 
of  It,  and  could  not  be  considered.    So,  In 


this  case,  the  rights  of  appeHaot  must  be  de- 
termined from  the  policy,  and,  as  no  pro- 
vision is  made  in  it  for  the  payment  of  the 
money  due  thereon  to  her,  but,  on  the  con- 
trary, the  policy  expresaly  prorides  that  the 
money  due  under  the  pidlcy  shall  be  paid 
either  to  the  executor  or  administrator,  hus- 
band or  wife,  «r  relative  by  blood,  or  lawful 
beneflciary  of  the  insured,  we  think  the  court 
below  properly  held  that  appellant  could  not 
recover.  It  is  also  very  eamestiy  argued 
that  the  appellant,  Elvira  Rice,  had  no  insur- 
able Interest  in  the  life  of  the  insured,  and 
that  for  this  additional  reason  she  could  not 
recover  in  this  action.  As  we  have  already 
reached  the  conclnalcm  that  she  could  not  re- 
oover  by  virtue  of  the  statute,  tt  is  nnneces- 
aai7  for  us  to  coneider  this  question.  For 
the  reasons  Indicated,  the  judgment  is  af- 
firmed. 


•  CLXTBB  V.  CLUBB.x 

(Court  of  Appeals  of  Kentucky.    June  18, 
1901.) 

ALIMONY— ABANDONMENT— DUTY  OF  WIFB  TO 

ACCKPT— HCSBAND'S   RESIDENCB— 

ATTORNHT'8  FDES. 

1.  In  an  action  by  the  wife  against  the  hus- 
band for  maiotenaaoej  on  the  ground  of  aban- 
donment, while  the  evidence  does  not  fully  iub- 
tain  the  charge  of  abandonment,  yet  as  the 
husband,  since  the  institution  of  the  action, 
has  aot  made  it  as  dear  as  he  should  have  done 
that  he  really  desires  to,  and  in  good  faith  will, 
live  with  and  properlv  provide  for  his  wife,  she 
is  entitled  to  an  allowance;  hot  the  court 
should,  under  nil  the  ctromnstances,  have  al- 
lowed her  only  ^300  per  aanum  instead  of  $400 
per  annum. 

2.  The  court  had  no  right  to  require  the  hus- 
band to  execute  bond  for  the  amount  of  tiie  al- 
lowance to  the  wife. 

S.  If  the  husband  procures,  either  by  pur- 
chase or  by  building,  a  residence  suitable  to  his 
situation  in  life,  and  in  a  locality  which  is  rea- 
sonabir  so  adapted,  and  in  good  faith  will  take 
the  wife  there  and  treat  her  u  a  husband 
ought  to,  tiie  allowance  made  shtwld  cease,  as 
it  18  the  duty  of  the  wife  to  accept  such  resi- 
dence as  the  hasbaad  may,  without  unwar- 
ranted parsimony  or  stubbornneu,  aeleet;  and 
the  case  should  be  kept  on  the  docket  for«uch 
modiS<;atiOQ  of  the  order  as  may  become  neces- 
sary by  reason  of  any  change  in  the  condition 
ef  the  parties. 

4.  An  allowance  of  .$500  to  plaiatiiTs  attor- 
neys was  excessive,  as  no  more  than  $250 
should  have  been  allowed  for  the  services  ren- 
dered, the  record  not  exceeding  300  pages. 

Appeal  from  circuit  court,  Henry  county. 

"Not  to  be  ofliclally  reported." 

Action  by  .TullaClubb  against  O.  C.  Clubb 
for  alimony.  Judgment  for  plaintitT,  and  de- 
fendant appeals.    Reversed. 

JS.  D.  Ouffy,  N.  0.  Gureton,  and  D.  T. 
Mitchell,  for  appellant  W.  B.  Moody  and 
H.  K.  Bourne,  for  appellee. 

GUFFT,  J.  It  appears  from  this  record 
that  the  parties  were  nmrrled  in  October, 
1886;  that  appellant  was  then  probably  50 
years  old,  and  appellee  perhaps  82  or  33. 

'  Reported  by  Bdward  W.  Rlnes.  Esq.,  at  tit* 
RvoUort  bar,  and  tormerly  itata  reporter. 
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It  is  evident  that  they  lived  happily  together 
for  a  time,  but  it  appears  that  about  the 
25th  of  March,  1809,  the  plaintiff,  now  a^el- 
lee,  instituted  suit  in  the  Henry  circuit  court 
against  api>ellant,  charging  that  about  the 
6tb  day  of  November,  1898,  he  abandoned 
her,  and  had  since  lived  separate  and  apart 
from  her,  and  had  refused,  and  still  refused, 
to  live  with  her,  or  to  malsie  any  suitable  ar- 
rangement for  her  support  She  sought  to 
recover  the  sum  of  $1,000  per  annum,  or  the 
lump  sum  of  $15,000,  alimony,  and  obtained 
an  attachment  and  injunction  against  ap- 
pellant restraining  him  from  disposing  of 
his  property,  etc.  The  substance  of  the  an- 
swer is  a  denial  by  appellant  of  having 
abandoned  the  plaintiff  or  of  having  refused 
to  support  her.  And  It  Is  further  averred. 
Id  substance,  that,  about  the  1st  of  Novem- 
ber, plaintiff  and  defendant  agreed  that,  as 
defendant's  Interests  demanded  that  most  of 
his  time  should  be  spent  on  the  farm  of 
Kossuth  Club,  he  should  go  there,  and  attend 
to  his  Interests,  and  that  they  would  live 
and  board  with  said  Kossuth  Club  until  the 
fall  of  1899,  at  which  time  they  would  move 
to  Eminence,  but  that  appellee  should  re- 
main with  her  mother  until  the  last  of  March 
or  Ist  of  April,  1899,  at  which  time  she  was 
to  Join  defei2dant,  and  live  together,  as  above 
stated;  that,  pursuant  to  this  agreement,  he 
took  up  his  abode  on  the  farm,  and  gave 
plaintiff  $100  in  cash  with  which  to  pay  her 
board  and  incidental  expenses;  that  he  had 
always  provided  for  her,  and  paid  her  board 
and  other  expenses;  that  she  had  visited 
him  several  times  at  Kossuth  Club's,  and 
that  he  had  made  arrangements  for  them  to 
board  there  as  aforesaid,  and  that  he  had 
not  abandoned  her.  The  reply  of  plaintiff 
may  be  treated  as  a  traverse  of  all  of  the 
aflarmatlve  allegations  of  the  answer,  except 
In  some  few  respects,  one  of  which  being 
that  it  is  admitted  that  defendant  gave  her 
the  $100,  but  it  Is  stated  that  this  was  in 
October  instead  of  November. 

At  often  happens  In  such  cases,  the  evi- 
dence Is  conflicting.  It  may  be  conceded 
that  the  evidence  Introduced  by  the  plaintiff 
conduces  to  sustain  her  version  or  claim  of 
the  matter;  also  that  the  evidence  Intro- 
duced by  the  appellant  tends  to  sustain  his 
contention.  It  is  with  pleasure,  however, 
that  we  note  that  both  the  parties  are  of 
high  personal  character,  and  that  neither  one 
has  a8.salled  the  Integrity  or  good  demeanor 
of  the  other  in  this  whole  unfortunate  con- 
troversy, unless  the  bare  charge  of  abandon- 
ment, or  its  denial,  is  to  be  construed  as  as- 
sailing the  character  or  reputation  of  the 
parties.  The  policy  of  the  law  is  against 
divorces,  and  against  the  severance  of  the 
marital  ties.  In  this  case  no  divorce  is 
sought,  not  even  a  divorce  a  mensa  et  thoro, 
but  only  maintenance.  It  is  undoubtedly  the 
duty  of  the  husband  to  maintain  his  wife, 
unless  she  unreasonably  refuses  to  live  with 
him  or  la  otherwise  In  fault    She,  however, 


should  do  a  reasonable  part  towards  her  sup- 
port 

Whatever  may  be  said  on  the  subject  of 
abandonment  in  this  case,  it  does  not  seem 
to  OS  that  at  the  time  of  the  institution  of 
this  suit  appellant  had  in  any  respect  failed 
to  support  the  plaintiff  in  a  style  commen- 
surate with  her  position  in  society.  He  had 
tieen  paying  from  the  time  of  their  marriage 
their  board  at  her  father's  house,  $18  per 
month,  and  there  Is  nothing  in  this  case  to 
indicate  that  she  lacked  a  sufBcient  hmount 
of  money  either  to  pay  board  or  any  personal 
expenses  necessary  to  her  comfort  The 
court  upon  final  hearing  adjudged  that  ap- 
pellant had  abandoned  plaintiff,  and  adjudg- 
ed that  he  pay  her  $400  a  year  in  quarterly 
payments,  and  also  the  costs  of  the  suit, 
including  $500  to  plaintifTs  attorneys.  It  la 
insisted  for  appellant  that  the  court  erred  in 
respect  to  the  abandonment;  that  the  allow- 
ance of  $400  was  too  much;  and  that  the 
allowance  of  $500  to  plaintifTs  attorneys 
was  greatly  In  excess  of  a  reasonable  fee, 
if,  indeed,  any  should  have  been  allowed. 

After  a  careful  consideration  of  this  entire 
record,  we  are  of  opinion  that  there  Is  no 
good  reason  why  these  good  people  shonld 
not  consign  to  oblivion  the  difScuIties  and 
unpleasant  occurrences  which,  from  this  rec- 
ord, seem  to  have  occurred,  and  doubtless 
without  any  intentional  negligence  upon  the 
part  of  either,  and  come  together  and  live 
happily  as  man  and  wife.  It  is  the  manifest 
duty  of  the  husband  to  make  reasonable  pro- 
vision for  the  comfort  of  his  wife,  but  it  is 
also  the  law  that  within  reasonable  bounds, 
he  has  the  right  to  determine  the  place  where 
he  will  live,  and  it  is  the  duty  of  the  wife  to 
accept  such  residence  and  such  place  as  the 
husband  may,  without  unwarranted  parsi- 
mony or  stubbornness,  select  It  is  claimed 
for  appellant  that  he  intended  in  good  faith 
to  procure  a  residence  in  Eminence  or  some 
other  pleasant  place,  either  by  purchase  or 
by  the  building  of  a  house,  in  which  he  de- 
sired that  he  and  his  wife  might  live  as  hus- 
band and  wife.  If  be  should  proceed  to  ac- 
quire such  a  residence,  and  in  good  faith 
offer  to  her  such  home  and  such  attention 
as  is  due  from  a  husband  to  his  wife,  it 
would  be  her  duty  to  accept  same.  It  is  the 
law  of  the  land  that,  if  the  husband  is  ready 
and  willing  to  properly  support  and  take  care 
of  his  wife,  he  cannot  be  compelled  by  a 
court  to  pay  any  sum  of  money  to  her  for 
such  support 

It  is  suggested  for  appellant  that  the  Judg- 
ment rendered  is  a  perpetual  Judgment,  and 
that  it  is  oppressive,  and  would  consume  the 
income,  and  afterwards  consume  the  prin- 
cipal, of  the  property  owned  by  him,  and 
thus  probably  reduce  him  in  his  old  age  to 
want  and  penury.  The  appellee,  howevo-, 
suggests  that  the  court  at  any  time  could 
modify  the  Judgment  Without  passing  up- 
on that  question,  we  have  reached  the  con- 
clusion that  the  evidence  does  not  fully  sus- 
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tain  the  charge  of  abandoument;  but  we  do 
not  think  that  the  appellant  since  the  In- 
stitution of  this  suit  has  made  it  as  clear 
as  he  ought  to  have  done  that  he  really  de- 
aired  to,  and  in  good  faith  would,  lire  with 
and  properly  provide  for  his  wife. 

We  are  also  inclined  to  the  opinion  that 
the  plaintiff  was  perhaps  in  too  great  haste 
In  instituting  this  suit.  Upon  a  full  con- 
sideration of  all  of  the  facts  and  circum- 
stances in  this  case,  we  are  of  opinion  that 
the  com-t  should  not  hare  allowed  the  plain- 
tiff more  than  $300  per  annum,  payable  quar- 
terly, and  that  it  had  no  right  to  require 
the  appellant  to  execute  bond  for  the  pay- 
ment thereof.  We  are  also  clearly  of  opin- 
ion that  an  allowance  of  $250  is  all  that 
should  hare  been  allowed  to  plaintiCTs  at- 
torneys for  their  services  in  the  action. 
There  are  not  300  pages  of  record  in  this  case, 
and  the  allovrance  of  $500  was  greatly  in 
excess  of  a  reasonable  fee  for  such  services. 
The  court  should  keep  this  case  upon  the 
docket,  and  if  the  appellant  procures,  either 
by  purchase  or  by  building,  a  residence  suit- 
able to  his  situation  in  life,  and  In  a  locality 
which  is  reasonably  so  adapted,  and  in  good 
faith  will  take  his  wife  there  and  treat  her 
as  a  husband  ought  to,  no  further  allowance 
should  be  made  to  her  thereafter.  If  he 
falls  to  do  this,  and  the  necessities  of  the 
condition  of  either  party  should  become  ma- 
terially changed,  the  court  is  authorized  to 
modify  the  $300  allowance,  which  in  this 
opinion  Is  allowed  to  continue  until  the  fur- 
ther order  of  the  court,  either  by  reducing 
or  increasing  it  For  the  reasons  Indicated, 
the  Judgment  appealed  from  Is  reversed,  and 
cause  remanded,  with  directions  to  reduce 
the  $400  allowance  to  $300,  to  set  aside  the 
order  allowing  the  plaintiff's  attorneys  $500, 
and  instead  thereof  allow  only  $250,  and  for 
farther  proceedings  consistent  herewith. 


HOWARD  V.  LAWRENCE  et  al.t 


(Court  of  Appeals  of  Kentucky. 
1901.) 


June  14, 


BILLS  AND  NOTES  —  SURETIES  —  CONSIDERA- 
TION—LIMITATION OF  ACTION. 

1.  Where  plaintiffs  were  about  to  institute 
■vlt  to  subject  the  property  of  M.,  their  co- 
obligor  in  a  note,  who  had  removed  from  the 
state,  to  the  payment  of  his  oDe-sixth  part  of 
the  debt,  and  defendant  induced  them  to  fore- 
go that  purpose  by  executing  a  bond  binding 
himself  as  surety"  for  M.  "for  one-sixth  of 
said  note,  and  no  more,"  there  was  a  sufficient 
consideration  for  the  bond,  as  forbearance  to 
enforce  legal  rights  is  a  good  and  valuable  con- 
sideration. 

2.  As  the  note  on  which  plaintiffs  and  M. 
were  jointly  bound  was  due  when  that  bond 
was  executed,  the  cause  of  action  upon  the 
bond  accrued  at  once,  and  was  barred  after 
seven  years  from  that  time,  and  not  from  the 
time  plaintiffs  were  compelled  to  pay  the  debt; 
the  bond  being  a  contract  of  suretyship,  as  dis- 
tinguished from  an  indemnity. 

*  Reported  by  Edward  W.  Hlnes,  Esq.,  of  the 
Frankfort  bar,  and  tormerly  state  reporter. 


Appeal  from  circuit  court  Boyle  county. 

"Not  to  be  (Acially  reported." 

Action  by  J.  B.  Lawrence  and  others 
against  D.  H.  Howard  on  a  written  obliga- 
tion. Judgment  tot  plaintiffs,  and  defendant 
appeals.    Reversed. 

Kobt  Harding  and  Lafe  S.  Pence,  for  ap- 
pellant.   U.  P.  Jacobs,  for  appellees. 

BtJUNAH,  J.  On  the  23d  day  of  Decem- 
ber, 189U,  appellees  instituted  this  suit  in 
the  Boyle  circuit  court  They  alleged  that 
on  the  21st  day  of  March,  1879,  they,  with 
one  Joseph  Maxwell,  executed  their  joint 
promissory  note  to  Mrs.  Amelia  Yerkes  for 
the  sum  of  $1,800,  due  In  12  months  there- 
after, with  interest  from  date;  that  each  of 
them  were  principals  in  the  obligation,  and 
bound  for  one-sixth  of  the  amount  thereof; 
that  while  the  note  was  unpaid  and  in  full 
force.  Maxwell  permanently  removed  from 
this  state,  leaving  property  herein  liable  to 
attachment  In  charge  of  D.  H.  Howard; 
that  they  were  about  to  institute  an  attach- 
ment suit  to  subject  this  property  to  the  pay- 
men  of  Maxwell's  one-sixth  part  of  the  ob- 
ligation; that  the  defendant  D.  H.  Howard, 
Induced  them  to  forego  this  purpose  by  the 
execution  of  the  following  written  obligation: 
"Whereas,  J.  B.  Lawrence,  J.  B.  Caldwell, 
T.  G.  Cotton,  E.  B.  Russell,  Joseph  Maxwell, 
and  W.  J.  Caldwell  have  executed  to  Mrs. 
Amelia  Yerkes  their  joint  note  for  $1,800.00 
beai-lng  six  per  cent  interest  until  paid: 
Now,  In  consideration  of  Joseph  Maxwell 
having  moved  from  the  state,  I  hereby  bind 
myself  as  surety  for  said  Maxwell  for  %  of 
said  note,  and  no  more,  this  9th  day  of  Feb., 
1888."  It  Is  alleged  that  the  interest  on  the 
note  was  regularly  paid,  and  that  on  the  21st 
day  of  March,  1886,  they  paid  the  principal, 
and  that  Maxwell  owed  one-sixth  thereof,  and 
they  ask  a  judgment  against  Howard  for 
$300,  with  Interest  fi-om  the  23d  day  of  De- 
cember, 1896.  Howard  admitted  the  execu- 
tion of  the  obligation,  but  sought  to  escape 
liability  thereon  upon  the  ground  that  there 
was  no  consideration  for  its  execution,  and 
that  more  than  seven  years  had  elapsed 
since  plaintiffs*  cause  of  action  had  accrued 
thereon.  Forbearance  to  enforce  legal  rights 
is  a  good  and  valuable  consideration.  See 
Lemaster  v.  Burckhart  5  Ky.  30,  and  Cotton 
V.  Ward,  3  T.  B.  Mon.  306. 

The  plea  of  the  statute  ot  limitations  pre- 
sents a  more  serious  question.  It  Is  contend- 
ed that  appellees  could  not  sue  on  Howard's 
obligation  until  after  they  paid  the  note  to 
Mrs.  Yerkes  in  March,  1896,  and  that  limita- 
tion did  not  begin  to  run  until  that  date. 
They  trent  the  obligation  as  an  independent 
guaranty  on  his  part  that  Maxwell  would  pay 
his  proi>ortion  of  the  note  to  Mrs.  Yerkes. 
The  obligation  is  not  fairly  susceptible  of 
this  construction.  There  Is  nothing  ambigu- 
ous In  its  language.  Appellant  in  unequiv- 
ocal terms  obligates  himself  as  surety  for 
Maxwell  for  one-sixth  of  the  note  and  la- 
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tereet,  and  no  more.  His  undertaking  ap-  ] 
pears  to  be  a  simple  contract  of  suretyship 
for  Maxwell,  as  distinguished  from  an  In- 
demolty.  The  note  to  Mrs.  Yerkes  was  due 
when  the  obligation  was  executed,  and  an 
action  could  have  been  maintained  thereon. 
As  more  than  seven  years  elapsed  after  Its 
execution  before  this  was  instituted,  the  plea 
of  the  statute  of  limitations  was  a  conclusive 
bar  to  recovery.  See  Bowman  v.  Slnuns,  81 
Ky.  302;  Ang.  Um.  |$  128,  137;  2  Chit 
Cont  pp.  1231,  1233.  B'or  the  reasons  indi- 
cated, the  judgment  is  reversed,  and  the 
cause  remanded,  with  Instructions  to  dismiss 
plaintiffs'  petition. 


NATIONAL  BniLDING  &  LOAN  ASS'N  v. 

DAY.i 

(Conrt  of  Appeals  of  Kentucky.    June  12, 

1901.) 

BIU;^    AND    NOTES— ACCEFTANCS    OP    BONI>- 
UNDISCLOSED    INTENTION— SUFFI- 
CIENCY OF  EVIDENCE. 

1.  H.  having,  by  fraud,  obtained  money  be- 
longing to  plaintiff  corporation,  it  was  agreed 
between  Um  and  plaintiS  that  he  would  give 
plaiotiff  a  bond,  with  good  security,  for  the 
payment  of  the  money  in  12  months,  and  there- 
upon H.  drew  up  a  bond,  and  obtained  de- 
fwndant's  sigDatare  thereto  by  false  representa- 
tions' as  to  tile  nature  of  the  bond.  Immediate- 
ly after  the  bond  was  received  by  plaintifT, 
plaintiff's  attorney,  upon  inquiry  of  defendant, 
leBmed  tiow  the  bond  had  been  obtained  from 
him,  and  thereupon  defendant,  at  the  attorney's 
dictation,  addressed  a  letter  to  plaintiff,  saying 
he  had  signed  the  bond  on  condition  that 
other  parties  should  sign  it,  and  could  not  be 
tionnd  on  the  bond  as  it  was,  and  on  the  next 
day  plaintiff  notified  H.  that  the  bend  was  not 
satiafactoiy,  and  that  he  must  procure  other 
names.  H.  then  took  the  bond  to  get  other 
names,  but  failed  to  do  so,  and  in  a  snort  time 
thereafter  plaintiff  notified  D.,  from  whose  law 
office  H.  had  taken  the  check  on  which  he  ob- 
tained plaintiff's  money,  that  H.  had  done 
nothing  towards  arranging  the  matter,  and 
it  would  look  to  him  for  tlie  money.  Immedi- 
ately thereafter  H.  made  plaintiff  a  payment 
on  the  debt,  and  sui>8equeatly,  at  plaintiff's 
request,  returned  to  it  the  bond.  Held,  that 
the  jury  was  antborlsed  to  conclude  that  there 
bad  been  no  acceptance  of  the  bond  prior  to 
the  time  plaintiff  received  notice  that  the  bond 
was  obtamed  by  fraud,  as  the  question  of  ac- 
ceptance cannot  be  determined  from  the  secret 
understanding  or  undisclosed  intention  of  plain- 
tiff's officers. 

2.  Plaintiff  cannot  complain  of  an  instruc- 
tion tcIliuK  the  jury  that,  in  order  to  find  for 
plaintiff,  they  must  believe  that  the  bond  "was 
delivered  to  and  accepted  by  plaintiff  in  sat- 
isfaction of  H.'s  obligation  to  it,"  as  the  jury 
must,  from  the  preceding  part  of  the  instruc- 
tion, have  understood  that  the  bond  was  obliga- 
tory if  accepted  as  an  adjustment  of  plain- 
tiff's existing  demand  against  H.  for  the  im- 
mediate payment  of  the  money. 

3.  Tlie  evidence  was  sufficient  to  authorize 
the  submission  to  the  jury  of  the  question 
Whether  plaintiff  repudiated  the  bond  after 
learning  how  it  had  been  obtained. 


ty. 


Appeal  from  circuit  court,  Anderson  conn- 
"Not  to  be  officially  reported." 


^  Reported    by    Edward   W.    Hlnes,    Esq.,    of    tlis 
Frankfort  bar,  and  tormarlj  state  reporter. 


Action  by  tbe  National  Building  &  Loan 
Association  against  John  E.  Day  on  a  bond. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Thos.  C.  Bell  and  L.  W.  McKee,  for  ap- 
pellant F.  B.  Feland  and  D.  W.  Undaey, 
for  appellee. 

HOBSON,  J.  The  appellant  the  National 
Building  &  Loan  Association,  instituted  this 
suit  against  the  appellee,  John  E.  Day,  to 
recover  the  amount  of  a  bond  signed  by  him 
as  the  surety  of  A.  T.  Herd  for  tbe  payment 
of  $3,500.  He  defended  tbe  action  on  tlie 
ground  that  tbe  bond  was  without  considera- 
tion, that  it  waa  not  accepted  by  appellant 
and  that  it  was  obtained  from  him  by  fraud, 
of  which  appellant  had  notic&  Tbe  Jury  to 
whom  tbe  case  was  submitted  found  a  ver- 
dict for  appellee,  and  It  is  insisted  for  ap- 
pellant that  tbe  verdict  is  against  the  evi- 
dence, and  tbe  conrt  miainstructed  the  Jury. 
The  facta  of  the  case  are  as  follows :  A.  T. 
Herd  stayed  In  tbe  law  office  oif  George 
Denny,  Jr.,  at  Lexington.  E.  W.  Jackson 
negotiated  a  loan  from  appellant  of  $3,409.25, 
secured  by  mortgage  on  real  estate.  Tli»e 
was  a  prior  mortgage  on  the  property,  and 
appellant  made  tbe  check  payable  to  Jackaon 
In  a  sealed  letter  addressed  to  Denny,  with 
Instructions  that  tbe  prior  mortgage  should 
first  be  paid  out  of  the  check,  and  tbe  re- 
mainder of  the  money  paid  to  Jackson.  Herd 
had  made  tbe  abstract  -of  tttie  to  the  prop- 
erty, and  when  the  letter  came  be  op&aai 
the  letter,  Denny  being  away  from  borne 
and  secured  from  Jackson  a  power  of  attor- 
ney to  collect  the  check.  He  then  collected 
tbe  check,  and  used  the  money.  This  was  in 
December,  l&9u.  Appellant  did  not  learn  at 
the  misappropriation  until  June,  1896.  Jadc- 
son  was  insolvent  The  first  lien  consumed 
the  property.  After  some  negotiations  it  was 
arranged  between  It  and  Herd  that  be  would 
give  It  a  bond  with  good  security  for  the  pay- 
ment of  tbe  money  in  12  months.  He  drew 
up  tbe  bond  in  suit  and  went  with  it  to  the 
appellee,  Day,  who  lived  in  Anderson  county. 
He  told  Day  that  he  had  secured  a  position, 
and  had  to  give  bond  for  the  faithful  per- 
formance of  his  duty;  that  it  was  only  a 
form,  and  that  Denny  and  several  other 
solvent  men  would  sign  the  bond.  Day,  on 
this  uuderstaudliig,  signed  tbe  paper,  which 
he  was  unable  to  read  from  partial  blind- 
ness, and  Herd  immediately  'mailed  it  to  ap- 
pellant at  Louisville.  The  bond  is  dated 
August  4,  1896.  It  was  received  by  appel- 
lant on  August  5tta.  Its  president  and  gen- 
eral manager  testify  that  they  had  Inquired 
Into  Day's  solvency  before  they  received  the 
boiid,  and,  being  satisfied,  they  Immediately 
accepted  it  No  notice  of  this  action  on  tiietr 
part  was  given  to  Herd  or  Day.  That  even- 
ing appellant's  attorney,  being  suspicious  of 
the  genuineness  of  Day's  signature  to  the 
bond,  came  with  It  to  Frankfort  and  drove 
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ttvm  Ui«ra  to  Day's  restdeuee.  In  Anderson 
county.  Day  tcM  Jtiim  the  signature  t^aa  gen- 
ulne^  bnt  also  told  him  how  It  had  been  ol>- 
talued  from  him.  He  and  the  attorney  dif- 
fer as  to  what  next  passed  between  them. 
Day  says  the  attorney  then  told  him  the 
company  had  not  accepted  the  bond,  l^e  at- 
torney says  he  told  Day  the  company  had  ac- 
cepted the  bond,  and  that  he  wonld  be  re- 
sponsible on  it.  After  some  talk  between 
them,  tp*  attorney  dictated  and  Day  signed 
the  following  communication:  "Orr,  Ky., 
Augudt  6,  lS86b  National  Building  &  Loan 
Association,  Lonisvllie,  Kentucky— -Gentle- 
men: Yos  are  hereby  notified  that  when  the 
bond  was  executed  by  me  as  surety  for  A. 
T.  Herd,  of  Lezingtou,  Kentucky,  for  thirty- 
flve  hundred  dollars  (^,500.00),  It  was  exe- 
cuted npon  the  distinct  understanding  with 
Mr.  Herd  that  the  Hon.  George  Denny,  Jr., 
of  Lexington,  Ky.,  and  two  or  three  other 
solvent  parties,  were  to  be  co-sureties  with 
me^  and  I  cannot  be  held  bound  on  said  bond 
la  Its  present  shape.  Yours,  very  truly,  John 
E.  Day."  The  attorney  returned  to  Louis- 
ville with  the  bond  and  this  paper,  and  on 
the  next  day  appellant  mailed  to  Herd  the 
following  letter:  "Louisville,  Ky.,  August  7, 
1S96.  A.  T.  Herd,  Esq.,  Lexington,  Ky.— 
Dear  Sir:  We  have  been  looking  for  yon 
here  for  more  than  a  week  to  pay  us  the 
$1,250.00  you  have  agreed  to  pay  during  the 
month  of  July,  and  to  bring  the  long-prom- 
ised bond.  Mr.  Barrett  received  your  letter 
containing  a  bond  signed  only  by  yourself 
and  Mr.  Day.  I  have  told  you  several  times 
that  that  kind  of  a  bond  would  not  be  satis- 
factory, and  It  is  not  satisfactory.  We  want 
other  names  to  the  bond,  and  we  want  the 
matter  fixed  up  now,  without  any  more  delay 
at  all;  especially  the  payment  of  the  money 
you  have  agreed  to  pay.  Very  respectfully 
yom-s,  C.  M.  rhillips,  Gen.  Manager."  Herd 
then  came  to  appellant's  office,  and  the  bond 
WJ.S  turned  over  to  him  to  get  other  names 
upon  it.  This  he  failed  to  do.  There  were 
several  Interviews  between  him  and  the  man- 
ager. Nothli^  having  been  done,  on  Sep- 
tember 28th  appellant  wrote  Denny  a  letter, 
saying  that  It  looked  to  him  for  the  payment 
of  the  money,  as  Herd  had  done  nothing 
towards  aiTanging  the  matter.  The  letter  is 
in  these  words:  "Dear  Sir:  The  National 
Building  &  Loan  Association  Instructs  me  to 
inform  you  that  It  looks  to  you  for  the  pay- 
ment of  the  $3,500.00  Intrusted  to  you  to  be 
turned  over  to  one  Jackson  of  your  county. 
It  has  been  waiting  on  Mr.  A.  T.  Herd  to  ar- 
range the  matter,  but  thus  far  he  has  done 
nothing.  You  will  therefore  be  expected  to 
settle  the  matter  with  the  company  imme- 
diately." On  S^tember  2dth  Herd  paid  ap- 
pellant 1100  on  the  debt,  and  some  time  after 
this,  at  its  request,  returned  to  it  the  bond. 
On  these  facts  the  question  to  be  determined 
is,  had  appellant  accepted  the  bond  before  it 
had  notice  of  the  fraud  by  which  It  had  been 
obtained  from  Day?    This  depends  on  what 


bad  been  done  before  the  attorney  saw  Day. 
The  question  is,  had  appellant  in  law  ac- 
ocpted  the  bond  before  the  aittomey  visited 
Day?  In  Bell  v.  Offntt,  78  Ky.  038,  thto 
court  said:  "The  intention  of  parties  In 
treaty  about  a  contract  most  be  gathered 
from  their  language  or  tholr  conduct,  or  botk, 
and  the  legal  effect  of  what  they  say  and  do 
caiuMt  be  altered  or  modified  by  the  undia- 
closed  tntention  or  secret  nnderstanding  ot 
either."  Under  this  rule  the  question  whet^ 
er  appellant  accepted  the  bond  when  it  vras 
received  cannot  be  determined  from  the  se- 
cret understanding  or  undisclosed  intention 
of  Its  officers.  No  notice  was  given  of  the 
acceptance  of  the  bond  at  that  time.  The 
aatly  answer  made  to  Herd  was  the  letter 
of  August  7th,  which  waa  an  unqualified  re- 
fusal to  accept  It  The  vtott  of  the  attorney 
to  Day,  the  letter  then  dictated,  the  return 
of  the  bond  to  Herd,  the  letter  to  Denny,  the 
collection  from  Herd  of  9100,  and  the  other 
admitted  transactlona  with  him,  were  all  cir- 
cumstances from  which  the  Jury  might  Infer 
that  appellant  had  not  accepted  the  bond,  or 
that.  If  it  had  Intended  to  do  so.  It  after- 
wards concluded  to  follow  a  different  oonrse. 
We  are  therefore  of  opinion  that  under  the 
evidence  this  court  is  not  warranted  in  dis- 
turbing the  finding  of  the  jury.  The  chief 
complaint  as  to  the  instructions  of  the  court 
is  as  to  instruction  No.  1,  which  Is  as  fol- 
lows: "The  court  Instructs  the  Jury  that  the 
misappropriation  by  Herd  of  the  proceeds  of 
the  check  drawn  by  plaintiff  to  the  order  <rf 
Jackson  and  wife  created  an  obligation  on 
Herd  to  pay  to  plaintiff  the  equivalent  of 
said  property  on  demand,  and  any  extension 
of  time  given  by  plaintiff  to  Herd  in  the  bond 
sued  on  for  payment  of  said  equivalent  Is 
sufficient  consideration  to  uphold  said  bond; 
and  If  the  Jury  believe  from  the  evidence 
that  defendant  subscribed  bis  name  to  said 
iKmd,  and  it  was  delivered  to  and  accepted  by 
plaintiff  In  satisfaction  of  Herd's  obligBtloa 
to  It,  and  Herd  did  not,  In  twelve  months 
after  the  execution  of  said  bond,  pay  off  to 
plaintiff  a  sum  or  sums  in  the  aggregate 
equal  to  the  proceeds  of  the  check  aforesaid, 
they  should  find  for  the  plaintiff,  unless  they 
further  believe  from  the  evidence  that,  after 
said  bond  was  accepted,  the  plaintiff  repudiat- 
ed it  because  George  Denny,  Jr.,  or  other 
solvent  surety  or  sureties,  had  not  or  did  not 
sign  it,  or  that  defendant  signed  said  bond 
and  delivered  it  to  Herd  with  the  condltioa 
or  undertaking  that  the  names  of  George 
Denny,  Jr.,  or  other  named  person  or  per- 
sons, were  also  to  be  signed  to  said  bond 
as  sureties  thereon  before  the  same  became 
binding  on  defendant,  and  that  plaintiff  had 
notice  of  said  condition  or  andersrtandtng  be- 
fore it  accepted  said  b<»d." 

It  is  complained  that  the  court  required  the 
Jury  to  find  that  the  bond  "was  delivered  to 
and  accepted  by  plaintiff  in  satisfaction  of 
Herd's  obligation  to  it."  The  only  consid- 
eration of  the  bond  was  the  settlement  o( 
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Herd's  debt  to  appellant,  and  tbe  securing 
of  time  to  him  to  pay  tbe  money.  If  it  was 
not  accepted  by  appellant  In  extingulBlunent 
of  Its  subsisting  claim  on  Herd  for  tbe  pres- 
ent payment  of  the  money,  there  was  no  con- 
sideration for  It  Taking  the  instruction  as 
a  whole,  we  do  not  tblnk  the  Jury  could  haye 
been  misled  by  tbe  words,  "In  satisfaction  of 
Herd's  obligation  to  it,"  but  must  have  un- 
derstood from  the  preceding  part  of  tbe  in- 
struction that  tbe  bond  was  obligatory  if 
accepted  as  an  adjustment  of  appellant's 
existing  demand  against  Herd  for  tbe  Im- 
mediate payment  of  tbe  money. 

There  was  sufficient  evidence  to  Justify 
the  submission  to  tbe  Jury  of  tbe  question 
whether  appellant  repudiated  tbe  bond  after 
learning  bow  it  bad  been  obtained.  If  tbe 
bond  bad  been  accepted,  and  wets  not  repu- 
diated, there  was  no  consideration  to  support 
other  signatures  to  It;  and.  In  this  event,  if 
other  names  had  been  added  to  tbe  bond,  the 
signers  would  not  have  been  bound.  We 
cannot  assume  that  tbe  parties  did  a  vain 
thing.  The  subsequent  demand  of  money 
from  Herd  and  tbe  demand  upon  Denny,  as 
well  as  tbe  statements  of  the  letter  to  blm, 
are  also  inconsistent  with  this  conclusion. 
On  the  whole  case  we  see  no  substantial 
error  to  tbe  prejudice  of  appellant,  and  tbe 
Judgment  complained  of  Is  therefore  affirmed. 


HII/LFJRICH  et  al.  v.  FRANKLIN  INS.  C». 
OP  PENNSYLVANIA.  SAME  v.  UNION 
INS.  CO.  OF  PENNSYLVANIA.  SAME  v. 
INSURANCE  CO.  OF  NORTH  AMERICA.1 

(Court  of  Appeals  of  Kentucky.    June  11, 
1901.) 

INSURANCE— REFORMATION  OP  POLICY- 
ELECTION  OF  REMEDY. 

The  reversal  of  a  Judgment  in  favor  of 
plaintiff  upon  a  policy  of  lire  insurance  on  tbe 
ground  that  the  policy  as  written  did  not  em- 
brace the  property  destroyed,  leaves  the  case 
as  if  there  had  been  no  judgment,  and  plaintiff 
may  then  amend  his  petition,  and  seek  a  refor- 
mation of  the  policy  on  the  ground  of  mis- 
take, 80  as  to  make  it  include  the  destroyed 
property,  as  the  mere  assertion  of  a  claim  on 
the  policy  as  written  on  tbe  ground  that  it  al- 
ready embraced  the  property  was  not  a  con- 
clusive election  of  remedy  so  as  to  preclude 
plaintiff  from  seeking  relief  on  the  ground  of 
mistake. 

Appeals  from  circuit  court,  JeffersoH  coun- 
ty, law  and  equity  division. 

"To  be  officially  reported." 

Actions  by  J.  F.  Hillerlch  ft  Son  against 
the  Franklin  Insurance  Company  of  Penn- 
sylvania and  others  on  certain  policies  of 
fire  Insurance.  Judgments  for  defendants, 
and   plaintiffs   appeal.    Reversed. 

Zack  Phelps,  W.  W.  Thum,  and  Stanley  B. 
Sloss,  for  appellants.  Gibson,  Marshall  & 
Gibson,  for  appellees. 

*  Reported  by  Bdward  W.  Htnea,  Esq.,  of  tbe 
Frankfort  bar,  and  tormarly  state  reporter. 


DU  RELLE,  J.    The  same  question  U  pre- 
sented by  each  of  the  three  records.    Salt 
was  brought  upon  policies  of  Insurance  is- 
sued by  each  of  the  three  appellees  upon 
"tbe    brick,    metal-roof   building,    including 
frame  addition,  situate  No.  216  on  the  west 
Bide  of  First  street,  between  Main  and  Market 
streets,  Louisville,  Ky.,"  with  a  stipulation 
for  other  sums  of  Insurance  on  machinery 
and   material,   "all   while  contained   In  tbe. 
above-described  building."    On  lot  No.  216 
there  was  a  brick  building.    Back  of  it  and 
attached    thereto,    was  ,a    frame    addition. 
The  material  destroyed  was  in  a  building 
situate  on  tbe  back  of  an  adjoining  lot  en- 
tirely disconnected  from  the  building  on  lot 
No.  216.    The  words  "including  frame  addi- 
tion" were  shown  to  have  been  added  to  the 
policies  at  the  suggestion  of  an  agent  of  the 
appellees  after  their  delivery.    The  plaintiffs 
obtained  verdicts,  but  upon  appeals  to  this 
court  the  Judgments  were  reversed  (Insur- 
ance Co.  v.  Hillerlch,  49  S.  W.  1066),  the  court 
holding  that  the  policies,  as  originally  writ- 
ten, Included  only  the  brick  building,  and 
that  It  was  clear  that  tlie  correction  embra- 
ced only  the  frame  addition,  making  it  a 
continuous  structure;  that  tbe  policies  could 
not  be  held  to  embrace  the  separate  build- 
ing; and  that  the  verdicts  must  be  held  to  be 
flagrantly  against  tbe  evidence.    The  court 
then  continued:    "If  appellees  had  brought 
suit  to  reform  the  contract  of  insurance, 
tbe  question  of  Intention  as  to  what  prop- 
erty was  to  be  covered  would  have  arisen, 
and    the    chancellor    might    have    corrected 
tbe  policy,   if  he   deemed   the   evidence  of 
mistaken  omission  to  be  sufficient.     But  in 
this  action  on  the  policy  as  written,   and 
without  any  allegation  of  fraud  or  mistake, 
tbe  intention  of  tbe  parties  must  be  con- 
strued by  the  policy  Itself."     It  was  aver- 
red in  the  original  petition  that  tbe  poli- 
cies were  Intended  to  and  did  Include  tbe 
building  which   was   burned   and    Its   con- 
tents, and  that  the  addition  to  tbe  policy, 
"including  frame  addition,"  was  made  for 
the  purpose  of  covering  It    There  was  evi- 
dence tending  to  support  this  averment 

After  the  return  of  tbe  case  to  tbe  circuit 
court,  an  afttendment  entitled  a  "reformed 
petition"  was  filed,  and  on  motion  of  the 
appellants  the  cases  were  transferred  to  the 
equity  side  of  the  docket  Subsequently,  cm 
motion  of  the  appellees,  these  orders  were 
set  aside,  the  reformed  and  supplemental 
petitions  were  stricken  from  the  flies,  tbe 
appellants  declined  to  plead  further,  and 
their  petitions  were  dismissed.  The  reform- 
ed and  supplemental  petitions  alleged  that 
the  appellee  companies  contracted  to  Insure 
and  did  Insure  the  detached  frame  building 
on  the  rear  of  tbe  adjoining  lot,  and  that  in 
writing  up  the  policies,  by  mistake  of  tbe 
agent  of  the  companies,  the  detached  build- 
ings and  contents  were  omitted  from  tbe 
policies. 

On  behalf  of  appellee  companies  it  U  In- 
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Blsted  that  the  Jndgment  of  the  trial  court 
was  proper,  tor  the  reason  that  appellants 
had  litigated  their  right  under  the  contract 
as  written,  and,  having  done  bo,  could  not 
invoke  the  equity  Jurisdiction  of  the  court 
to  establish  and  enforce  another  and  dif- 
ferent contract;  that  by  going  to  trial  and 
Judgment  a  conclusive  election  of  remedy  was 
made,  and  the  right  of  equitable  reformation 
or  rescission  was  waived.  In  support  of  this 
proposition  a  number  of  text  writers  and  ad- 
judged cases  are  cited,  which  are,  in  general, 
to  the  effect,  as  stated  in  Wood,  Ins.  {  G09, 
that:  "Where  a  party  has  brought  an  action 
at  law,  and  prosecuted  it  to  a  judgment,  and 
a  judgment  is  rendered  against  him  thereon, 
be  cannot  subsequently  bring  proceedings  in 
equity  to  reform  the  contract  Having  elect- 
ed to  pursue  his  remedy  upon  the  policy  at 
law,  he  thereby  elects  to  treat  It  as  embody- 
ing the  contract,  and  cannot  subsequently 
deny  the  fact"  To  the  same  effect  are:  4 
Joyce,  Ins.  i  3515;  Washburn  v.  Insurance 
Co.,  114  Mass.  176;  Steinbach  v.  Insurance 
Co.,  12  Hun,  643.  Both  the  text  writers  and 
the  judicial  opinions  cited  seem  to  base  the 
proposition  here  relied  on  upon  the  fact  of 
final  adjudication  upon  the  contract  as  origi- 
nally set  up,  and  in  fact  the  case  of  appellees 
is  argued  r^  If  the  doctrine  of  res  judicata  ap- 
plies, and  particular  attention  is  called  to  the 
fact  that  in  the  cases  cited  a  final  judgment 
had  been  pronounced  against  the  right  to  re- 
cover upon  the  contracts  as  written.  It  must 
be  borne  in  mind  that  although  there  was  a 
final  judgment  upon  the  right  of  recovery  In 
these  cases,  that  judgment  no  longer  exists, 
having  been  reversed  and  set  aside  at  the 
instance  of  the  appellees.  The  cases  stand 
now  as  if  there  bad  been  no  verdict  or  judg- 
ment There  is  no  longer  any  estoppel  by 
Judgment  It  might  very  well  be  that,  if  the 
judgment  bad  been  against  appellants,  they 
would  be  estopped  not  only  from  setting  Tip 
any  claim  under  the  contracts  as  they  were 
written,  but  also  any  claim  for  relief  under 
the  same  contracts  as  they  should  have  been 
written;  but  these  cases,  In  our  opinion,  stand 
exactly  as  they  would  have  stood  had  de- 
murrers been  interposed  and  sustained  by 
the  trial  court  to  the  original  petitions.  The 
question,  and  the  sole  question,  is  whether 
the  mere  assertion  of  a  claim  upon  the 
ground  that  it  Is  covered  and  included  in  a 
contract  as  written  Is  so  Inconsistent  with  a 
claim  that  the  contract  be  so  reformed  as  to 
include  and  cover  such  relief  as  to  make  it 
a  condnsiTe  election  of  the  remedy,  and  bar 
the  plaintiff  of  any  right  to  seek  relief  upon 
the  ground  of  mistake  in  the  drawing  of  the 
written  contract.  We  think  the  weight  of 
authority  is  against  the  conclusiveness  of  the 
election.  In  Nyswander  v.  Lowman,  124  Ind. 
684,  24  N.  E.  355.  suit  was  brought  for  re- 
scission of  a  contract  of  exchange  because  of 
false  representations  as  to  value  of  stock  to 
be  delivered  in  the  trade,  but  before  answer 
filed  an  amendment  was  tendered  changing 
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the  relief  songht  to  damages  occasioned  by 
the  fraudulent  representations.  Said  the 
court:  "Where  there  Is  no  election  com- 
pelled by  the  action  of  the  adverse  party,  and 
nothing  more  is  done  than  to  file  a  complaint 
for  rescission,  and  in  the  same  proceeding  so 
amend  it  as  to  make  It  a  .complaint  for  dam- 
ages, there  Is  no  such  act  or  conduct  as  con- 
cludes the  plaintiff."  In  the  case  of  Lighting 
Co.  v.  Stevens  (Utah)  52  Pac.  379,  suit  was 
brought  to  recover  a  balance  upon  the  con- 
tract price  of  a  heater.  The  defendant  in- 
sisted that  the  contract  had  been  rescinded. 
Judgment  In  favor  of  the  defendant  was  re- 
versed <Mi  the  ground  that  defendant  had  ac- 
cepted the  heater.  After  reversal  the  trial 
court  refused  to  allow  defendant  to  amend, 
seeking  damages  for  breach  of  warranty  in 
the  contract;  but  the  court  of  appeals  again 
reversed,  holding  that  there  was  no  election. 
Said  the  court:  "A  mere  attempt  to  claim  a 
right  or  pursue  a  remedy  to  which  a  party 
is  not  entitled,  and  without  obtaining  any 
legal  satiBfactl<m  therefrom,  will  not  deprive 
him  of  the  benefit  of  a  right  or  remedy  which 
he  originally  bad  claimed  or  resorted  to.  The 
act  of  the  defendant  in  choosing  to  proceed 
to  a  trial  npon  an  issue  not  raised  by  the 
pleadings,  and  in  which  a  recovery  was  im- 
possible, deserves  criticism.  7et  we  cannot 
see  our  course  sufficiently  clear,  under  the 
authorities,  to  deny  him  a  right  to  be  heard 
upon  the  issues  as  framed  by  the  proposed 
amended  pleading,  npon  which  he  has  never 
had  a  trial,  because  he  attempted  to  claim  a 
right  or  pursue  a  remedy  to  which  he  was  not 
entitled."  So,  In  Spurr  v.  Insurance  Co.,  40 
Minn.  424,  42  N.  W.  206,  the  syllabus  reads: 
"The  mere  commencement  of  an  action  for 
damages  for  breach  of  a  written  contract, 
the  action  being  afterwards  dismissed  with- 
out a  determination  on  the  merits,  does  not 
conclusively  bar  a  subsequent  action  for  ref- 
ormation of  the  contract."  The  court  in  its 
opinion,  said:  "This  is  an  action  to  reform 
a  policy  of  insurance,  and  to  recover  npon 
the  same  as  reformed.  It  Is  urged  on  the 
part  of  the  respondent  that  the  plaintiffs  can- 
not maintain  this  action,  because  prior  to  its 
commencement  they  had  commenced  an  ac- 
tion to  recover  uiwn  the  policy  now  sought 
to  be  reformed.  The  doctrine  of  election  as 
between  inconsistent  remedies  is  relied  upon. 
We  think  that  the  conclusion  of  the  learned 
judge  of  the  district  court  adverse  to  the  re- 
spondent was  correct  The  former  action 
was  dismissed  without  any  final  determina- 
tion." And  again,  refmlng  to  Thomas  v. 
Joslln,  36  Hinn.  1,  29  N.  W.  844,  the  court 
said:  "The  former  action  bad  proceeded  to 
a  judgment  for  the  defendant  on  the  merits. 
It  is  said  in  the  opinion,  with  reference  to 
the  right  of  the  plaintiff  to  malntalfl  the  sub- 
sequent action  for  reformation,  that  'in  such 
cases  the  plaintiff  shotdd  take  a  dismissal  in 
the  nature  of  a  nonsuit  before  final  submis- 
sion on  the  merits.' "  It  must  be  borne  In 
mind  that  this  case  would  have  stood  In  the 
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same  condition  as  Thomas  v.  Joslln  If  a  judg- 
ment upon  tbe  merits  stood  unreversed 
against  the  appellants  here.  There  was  a 
final  judgment  upon  the  merits  In  appellants' 
faTor.  That  judgment  has  been  set  aside 
and  held  for  naught.  So  far  as  that  judg- 
ment avails,  It  Is  as  If  It  had  never  been. 
See,  also,  Milling  Co.  v.  Walsh,  20  Mo.  App. 
107;  Johnson-Brlnkman  Commission  Co. 
V.  Central  Bank  of  Kansas  City,  16  Mo. 
55a  22  S.  W.  813;  Oil  Co.  v.  Hawkins  (0.  C.) 
74  Fed.  396.  In  Railroad  Co.  v.  Cooper  (Ky.) 
42  S.  W.  1134,  suit  was  brought  upon  a  con- 
tract for  the  delivery  of  freight.  Tbe  Trrit- 
ten  contract  contained  an  exemption  from 
liability  beyond  the  carrier's  lines,  and,  the 
plaintlfl*  having  recovered,  his  judgment  was 
reversed.  After  the  reversal  the  pleadings 
were  amended,  and  plalntifT  relied  upon  an 
oral  contract  of  affreightment,  claiming  that 
his  signature  to  the  written  contract  relied 
on  In  defense  was  obtained  by  fraud  and  du- 
ress of  circumstances.  A  judgment  in  his 
favor  was  affirmed.  See,  also.  Vest  v.  Nor- 
man, 1  Ky.  Law  Rep.  317,  where  It  was  held 
that,  after  a  reversal  on  account  of  defective 
pleadings,  "the  right  to  amend  is  the  same 
as  It  would  have  been  if  the  court  below 
had  granted  a  new  trial  on  the  same  ground 
upon  which  the  judgment  was  reversed." 
There  is  no  such  Inconsistency  between  a 
claim  that  the  burned  building  was  intended 
to  be  and  was  covered  by  a  policy  of  in- 
surance, and  a  claim  that  stipulations  were 
by  mistake  omitted  from  the  policy,  which 
would  beyond  doubt  have  made  that  instru- 
ment embrace  the  destroyed  building,  as  es- 
topped the  claimant  from  setting  up  the  lat- 
ter contention  by  amendment  For  the  rea- 
sons given,  tbe  judgment  is  reversed,  and 
cause  remanded,  with  directions  for  further 
proceedings  consistent  herewith. 


LOUISVILLE  &  N.  R.  CO.  v.  CDMMINS' 

ADM'R.i 

(Court  of  Appeals  of  Kentucky.    June  IS, 

1901.) 

RAILBOADS  —  CARE  REQIHRBD  AT  STRKBTT 
CROSSING  —  INTOXICATION  AS  CONTRIBU- 
TORY NEGLIGENCE— INSTRUCTIONS  TO  JURY 
—DUTY  TO  HAVE  FLAGMAN  AT  GROSSING. 

1.  In  an  action  against  a  railroad  company  to 
recover  damages  for  the  death  of  a  person 
struck  by  a  train  at  a  street  crossing.  It  was  er- 
ror to  Instruct  the  jury'  that  it  was  defendant's 
dnty  to  "exercise  the  highest  degree  of  care  to 
avoid  injury  to  persons  at  said  crossing  which 
tras  consistent  with  a  prudent  management  of 
defendant's  road  and  trains,"  as  the  court 
should  have  instructed  the  jury  that  the  duty 
of  both  parties  as  to  care  was  reciprocal,  it 
being  defendant's  dnty  to  exercise  such  care  as 
to  signal,  speed,  and  lookout  as  might  usually 
be  expectsd  of  ordinarily  prudent  persons  oper- 
ating a  railroad  nnder  like  circumstances,  and 
the  duty  of  plaintiff's  intestate  to  nse  such  care 
as  might  usually  be  expected  of  an  ordinarily 
prudent  person  situated  as  he  was  to  learn  of 

>  Reported  by  Edward  W.  Hlnea,  Esq.,  at  tlM 
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the  approach  of  the  train  and  keep  ont  of  its- 
way;  and  it  being  incumbent  on  both  parties, 
if  the  crossing  was  especially  dangerous,  to 
exercise  increased  care  commensurate  with  the 
danger. 

2.  The  fact  that  plaintiff's  intestate  was  in- 
toxicated at  the  time  he  was  struck  does  not 
affect  the  rights  of  the  parties,  unless  by  rea- 
son of  his  intoxication  he  failed  to  exercise  such 
care  for  his  safety  as  might  ordinarily  be  ex- 
pected of  a  sober  person  of  ordinary  prudence 
situated  as  he  was,  and,  but  for  such  failure, 
he  would  not  have  been  injured. 

8.  In  cities  and  towns  where  the  population 
is  dense,  and,  from  the  number  of  persons  pass- 
ing, the  danger  to  life  is  great,  it  is  the  duty 
of  a  railroad^  company  to  moderate  the  speed 
of  its  trains  approaching  street  crossings,  and 
to  take  such  other  precautions  as  the  circum- 
stances demand  for  the  proper  security  of  hu- 
man life. 

4.  Where  a  person  on  foot  was  struck  by  a 
train  at  a  street  crossing  in  a  small  town  at 
10  o'clock  at  night,  it  appearing  that,  while 
the  view  was  obstructed,  the  train  conld  be 
seen  by  him  before  he  reached  the  track,  and 
that  the  ordinary  signals  were  adequate  to  ap- 
prise him  of  the  danger,  it  was  error  to  instmct 
the  jury  as  to  the  company's  duty  to  have  a 
flagman  at  the  crossing,  though  that  precaution 
might  have  been  properly  required  as  to  other 
persons  and  under  other  circumstances. 

Paynter,  C.  J.,  and  Guffy  and  White,  JJ., 
dissenting. 

Appeal  from  circuit  court,  Todd  county. 

"To  be  officially  reported." 

Action  by  the  administrator  of  K  R.  Cum- 
mins against  the  Louisville  &  Nashville  Rail- 
road Company  to  recover  damages  for  tbe 
death  of  plalutltTs  intestate.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

Perkins  &  Trimble  and  Kdward  W.  Hines. 
for  appellant  S.  Walton  Forgy  and  Joseph 
H.  Lewis,  for  appellee. 

HOBSON,  J,  This  action  was  instituted' 
by  appellee,  as  the  administrator  of  bis  son, 
E.  R.  Cummins,  to  recover  for  tbe  death 
of  his  intestate  on  the  ground  that  he  had 
lost  his  life  by  reason  of  the  negligence  of 
appellant.  The  proof  shows  that  the  intes- 
tate was  struck  by  a  train  and  killed  at 
Gutherls,  on  Christmas  night,  abont  10 
o'clock,  in  the  year  1897.  The  train  which 
struck  him  was  a  passenger  train  coming 
from  tbe  south  on  the  main  track  of  the  rail- 
road. It  stopped  at  the  coal  chute  for  coal 
abont  600  yards  from  the  station.  Between 
the  coal  chute  and  the  station  was  a  street 
crossing.  The  view  of  the  approaching  train 
was  obstructed  at  this  crossing  by  a  Arelght 
depot  on  one  side  of  the  track  and  a  mill  on 
the  other.  There  was  also  a  side  track  on 
either  side  of  the  main  track,  and  on  these 
some  cars  were  standing.  The  Intestate  was 
looking  for  a  place  to  stay  all  night,  and 
started  from  a  saloon  on  the  west  side  of 
the  track  to  a  hotel  on  the  east  side  of  tbe 
track,  and,  according  to  the  evidence  for  ap- 
pellee, as  he  was  passing  along  the  street 
going  from  the  saloon  over  to  the  hotel,  Jnst 
as  he  reached  the  railroad,  was  struck  by 
the  train  and  killed.  The  evidence  for  tbe- 
appellant  tended  to  show  that  tbe  deceaaed,. 
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when  he  reached  the  railroad.  Instead  of 
passing  over  the  track,  turned  south,  and 
walked  along  it,  and  was  thus  struck  a  little 
south  of  the  crossing,  and  dragged  back  on 
the  crossing,  where  his  body  was  found. 
This  proof  also  tended  to  show  that  the  de- 
ceased was  quite  drunk;  that  the  train  was 
running  about  eight  miles  an  hour;  that  the 
track  was  straight,  and  the  light  of  the  head- 
light upon  the  crossing;  that  the  bell  of  the 
train  was  ringing;  and  that,  after  the  Intes- 
tate's peril  was  discovered,  the  alarm  signal 
was  given,  and  the  brakes  applied,  but  he 
was  too  close  for  the  train  to  be  checked 
before  It  struck  him.  The  proof  also  shows 
that  the  crossing  was  especially  dangerous 
by  reason  of  the  view  being  obstructed,  and 
that  it  was  much  used  by  the  public,  being 
In  a  frequented  part  of  the  town.  On  these 
facts  the  court  instructed  the  Jury  as  fol- 
lows: (1)  "It  was  the  duty  of  defendant, 
on  the  occasion  in  question,  in  approaching 
the  crossing  where  the  decedent,  Cummins, 
was  killed,  to  slacken  the  speed  of  its  train, 
keep  a  lookout  for  persons  upon  or  cross- 
ing its  track,  give  reasonable  signal  or  warn- 
ing of  the  train's  approach  by  sounding  the 
bell  or  whistle,  and  exercise  the  highest  de- 
gree of  care  to  avoid  Injury  to  persons  at 
said  crossing  which  was  consistent  with  a 
prudent  management  of  defendant's  road 
and  trains.  If  the  location  of  said  crossing, 
the  amount  of  public  travel  thereon,  and  the 
existence  and  proximity  of  permanent  build- 
ings obstructed  the  view  of  the  railroad  and 
the  view  and  hearing  of  approaching  trains, 
rendered  the  crossing  unusually  dangerous 
to  a  large  number  of  the  traveling  public, 
then  it  was  the  duty  of  defendant  to  keep  a 
watchman,  or  adopt  and  use  some  other  rea- 
sonably safe  mode  of  warning  travelers  of 
approaching  trains;  and  if  the  jury  believe 
from  the  evidence  that  on  the  occasion  under 
Investigation  the  defendant,  its  agents  or 
servants  operating  trains,  failed  to  use  ordi- 
nary care  to  warn  the  decedent,  Commins, 
of  the  approach  of  its  train,  and  that  by  the 
negligence  of  the  defendant,  or  its  said 
agents  or  servants,  the  said  Cummins  was 
struck  and  killed  by  defendant's  engine  or 
cars,  then  the  Jury  should  find  for  plaintiff 
such  compensatory  damages,  U  any,  as  he 
sustained  as  the  direct  and  natural  result  of 
said  negligence  and  killing,  not  exceeding 
$15,000,  the  amount  claimed,  unless  they 
should  further  believe  from  the  evidence  that 
in  receiving  the  injury  Cummins  was  himself 
guilty  of  negligence  to  such  an  extent  that, 
but  for  his  own  negligence,  the  accident 
would  not  have  happened."  (2)  "As  used  in 
the  Instructions,  'compensatory  damages' 
means  such  a  sum  of  money  as  will  fairly 
and  reasonably  compensate  plalntUt  for  the 
destruction  of  his  Intestate  Cummins'  power 
to  labor  and  earn  money."  (3)  "  'Ordinary 
care'  means  such  care  as  ordinarily  prudent 
persons  would  use  under  similar  circumstan- 
ces iBTolvlng  tbeli  own  interests.     'Negli- 


gence' is  the  absence  of  ordinary  care." 
These  are  all  the  instructions  given  on  the 
trial,  except  two  relating  to  contributory  neg- 
ligence. 

In  Railway  Co.  v,  Barbour,  61  S.  W.  159, 
and  Railway  Co.  v.  Gnnter,  56  S.  W.  527,  this 
court  considered  fully  the  law  applicable  to 
railroad  crossings,  and  under  the  principles 
announced  In  these  cases  the  foregoing  in- 
structions did  not  properly  present  to  the  Jury 
the  law  governing  the  rights  of  the  parties. 
They  go  too  far.  They  are  also  defective  In 
not  informing  the  Jury  that  the  duty  of  both 
parties  as  to  care  was  reciprocal,  and  In  im- 
posing a  different  degree  of  care  on  the  ap- 
pellant from  that  imposed  on  the  deceased. 
In  using  the  railroad  and  the  street  crossing 
both  parties  were  required  to  exercise  the 
same  degree  of  care.  It  was  incumbent  on 
appellant  to  give  such  notice  of  the  approach 
of  the  train  to  the  crossing,  to  run  the  train 
at  such  speed,  keep  such  lookout,  and  use 
such  care  to  avoid  injury  to  persons  thereon, 
as  might  usually  be  expected  of  ordinarily 
prudent  persons  operating  a  railroad  under 
like  circumstances.  It  was  Incumbent  on  the 
intestate  to  use  such  care  as  might  usually  be 
expected  of  an  ordinarily  prudent  person,  sit- 
uated as  he  was,  to  learn  of  the  approach  of 
the  train,  and  keep  out  of  its  way.  If  the 
orosfiing  was  especially  dangerous,  it  was  In- 
cumbent on  both  parties  to  exercise  increased 
care  commensurate  with  the  danger.  8  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  386-388.  Also,  see 
cases  above  referred  to,  and  authorities  there 
cited.  If  appellant's  servants  operating  the 
train  failed  to  use  proper  care,  and  by  rea- 
son of  such  failure  the  intestate  ^as  struck 
and  killed  while  exercising  proper  care,  ap- 
pellant is  liable.  But,  If  the  Intestate  failed 
to  exercise  such  care  as  was  required  of  him, 
and  but  for  this  the  injury  would  not  have 
occurred,  appellant  is  not  liable,  although 
there  was  also  a  want  of  proper  care  on  its 
part  If  the  intestate  was  Intoxicated  at  the 
time,  this  would  not  affect  the  rights  of  the 
parties,  unless,  by  reason  of  his  Intoxication, 
he  failed  to  exercise  such  care  for  his  safety 
as  might  be  ordinarily  expected  of  a  sober 
person  of  ordinary  prudence,  situated  as  he 
was,  and,  but  for  such  failure,  would  not 
have  been  "injured;  in  which  event  appellee 
cannot  recover.  7  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  441;  Kingston  v.  Railroad  Co.  (Mich.) 
40  I*  R.  A.  131.  note  (s.  c.  70  N.  W.  315,  74 
N.  W.  230).  Railroad  trains  must  make  time, 
and  no  rate  of  speed  at  ordinary  crossings  is 
usually  negligence;  but  in  cities  and  towns, 
where  the  population  is  dense,  and,  from  the 
number  of  persons  passing,  the  danger  to  life 
is  great  a  different  rule  applies,  and  In  such 
localities  it  Is  the  duty  of  appellant  to  mod- 
erate the  speed  of  its  trains,  and  take  such 
other  precautions  as  the  circumstances  de- 
mand for  the  proper  security  of  human  life. 
Railroad  Ca  v.  McCombs  (Ky.)  54  S.  W.  179; 
Railway  Co.  r.  Keelln's  Adm'r  (Ky.)  62  S. 
W.  261,  and  cases  cited.    In  several  cases  this 
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court  has  foUowed  the  rule  generally  an- 
nounced by  tbe  authorities  that,  where  a 
much-used  public  crossing  is  exceptionally 
dangerous,  and  the  statutory  notice  of  the  ap- 
proaching train  Is  Inadequate  for  the  safety 
of  persons  using  the  highway,  by  reason  of 
obstruction  of  view,  the  speed  of  the  train, 
and  the  like,  it  Is  proper  to  submit  to  the 
jury  the  question  whether  the  railroad  com- 
pany, In  the  exercise  of  proper  care,  should 
hare  kept  a  flagman  at  the  crossing,  or  should 
have  adopted  some  other  adequate  precaution 
for  the  safety  of  the  traveling  public.  Valley 
Co.  V.  Stuart's  Adm'r,  99  Ky.  496,  36  S.  W. 
528;  Railroad  Oo.  v.  Goetz's  Adm'r.  79  Ky. 
442,  42  Am.  Rep.  227.  But  we  do  not  think 
the  facts  of  this  case  bring  it  within  the  rule. 
Considering  the  time  of  night  the  collision 
occurred,  the  speed  of  the  train,  the  travel 
on  the  crossing  at  the  time,  the  £fcct  that  the 
intestate  was  on  foot,  and  all  the  circumstan- 
ces shown  by  the  proof,  we  do  not  see  any- 
thing In  the  record  to  put  this  crossing  on  a 
different  plane  from  those  in  nearly  all  the 
small  towns  through  which  the  railroad  runs; 
and  to  impose  on  the  railroads  of  the  state 
the  burden  of  maintaining  watchmen  at  all 
hours,  and  under  all  circumstances,  at  such 
crossings,  for  the  protection  of  footmen,  would 
be  unreasonable.  The  collision  occiurred  at 
10  o'clock  at  night  It  was  a  regular  train. 
People  were  looking  for  it  There  does  not 
appear  to  have  been  any  one  at  the  crossing 
but  the  Intestate,  and  there  was  no  unusual 
H'ason  for  the  anticipation  of  danger  there. 
The  track  was  straight  to  the  coal  chute. 
The  train  had  stood  at  the  chute  several  min- 
utes. It  stopped  at  the  station  only  100  or 
200  feet  ndrtb  of  the  crossing.  It  was  visible 
to  the  intestate  before  he  reached  the  track, 
and  there  Is  nothing  in  the  case  to  show  that 
the  usual  signals  were  Inadequate  to  apprise 
him  of  the  danger.  The  reason  on  which  the 
decisions  rest  in  which  instructions  have  been 
sustained  requiring  the  maintenance  of  gates 
and  flagman  at  crossings  Is  the  inadequacy 
of  the  ordinary  signals  for  the  safety  of  trav- 
elers on  the  highway.  There  is  great  force  in 
this,  where  the  speed  of  the  train  is  30  or  40 
miles  an  hour,  and  the  sound  of  the  usual  sig- 
nals will  not  reach  a  team  driving  along  the 
highway  in  time  for  it  to  avoid  4the  danger. 
But  the  intestate  had  only  to  step  to  one  side. 
The  speed  of  the  train  was  limited,  and, 
.though  the  view  was  obstructed,  the  train 
could  be  seen  by  him  before  he  reached  the 
track.  The  ordinary  signals  could  be  seen 
by  him  before  be  reached  the  track.  The  or- 
dinary signals  were  adequate  to  apprise  him 
of  the  danger,  and  he  cannot  recover  because 
precautions  were  not  taken  which,  as  to  oth- 
ers, and  under  other  circumstances,  might  be 
properly  required.  Judgment  reversed,  and 
cause  remanded  for  a  new  trial  and  further 
proceedings  consistent  with  this  opinion. 

PAYNTBB,     0.     J.,     and     GUFFY    and 
WHITE,  JJ.,  dissent 


ILLIKOIS  CENT.  R.  00.  v.  STBWART.i 

(Court  of  Appeals  of  Kentucky.  June  12, 
1901.) 
MASTER  AND  SERVANT— INJURY  TO  RAIIJIOAD 
SWITCHMAN  —  GROSS  NBaLIOBNCB  —  ERROR 
IN  ADMITTINO  EVIDENCE  CURED— PUNITIVE 
DAMAGES— BXCESSIVB  VERDICT— SEPARATE 
RECOVERY  FOR  SUCCESSIVE  INJURIES. 

1.  It  was  gross  negligence  for  aa  eagineer 
to  attempt  to  ma  his  engine  upon  a  switch 
without  a  signal  from  plaintiff,  the  switchman, 
to  move  forward;  so  that  the  railroad  com- 
pany is  liable  for  an  injury  to  plaiatitTs  foot 
resulting  therefrom. 

2.  Plaintiff  having  fainted  from  the  loss  of 
blood  resulting  from  his  injury,  and  fallen 
from  the  running  board  of  the  engine  upon 
which  he  had  gotten  after  he  was  injured, 
the  engineer,  not  being  able  to  see  him,  was 
not  negligent  in  running  the  engine  npon  him; 
but  when  he  was  under  the  engine,  and  it  had 
stopped,  the  engineer  was  guilty  of  gross  negli- 
gence in  backing  the  engine  without  knowing 
where  he  was,  and  without  a  signal  from  an- 
other switchman  to  do  so,  especially  after  the 
other  switchman  urged  him  to  stop,  and  told 
him  plaintiff  was  under  the  engine. 

3.  Error  of  the  court  In  admitting  evidence 
as  to  defects  in  the  engine  and  as  to  the  in- 
competency of  the  engineer  was  cured  by  an 
instruction  expressly  telling  the  jury  that  there 
was  no  evidence  that  either  of  these  things 
caused  the  injuries  complained  of,  and  that 
there  could  be  no  recovery  on  account  of  either 
of  them. 

4.  Evidence  as  to  a  bruise  on  plaintiff's  hack 
which  sloughed  out,  and  other  proof  as  to  liis 
treatment  were  admissible  to  snow  the  extent 
of  his  suffering;  and  proof  of  the  bruise  on  his 
back  was  also  admissible  in  corroboration  of 
his  testimony  that  the  engine,  in  backing, 
caught  him  in  the  back,  and  rolled  him  around. 

5.  The  court  properly  defined  gross  negli- 
gence to  be  "the  failure  to  take  such  care  as 
a  person  of  common  sense  and  reasonablp 
skin  in  like  business,  but  of  careless  habits,  , 
would  observe  in  avoiding  injury  to  his  own 
person  or  life  under  circumstances  of  equal  or 
similar  danger." 

6.  Punitive  damages  may  be  allowed  where 
gross  negligence  is  shown. 

7.  Where  punitive  damages  are  authorized, 
It  is  only  in  extreme  cases,  where  the  damages 
are  so  excessive  as  to  strike  the  mind  at  first 
blush  as  nnrenshnable,  that  the  verdict  will  be 
disturbed  on  that  prouad  on  appeal. 

8.  A  verdict  for  $15,000  for  the  loss  of  both 
legs,  where  they  are  left  so  that  artificial  limbs 
cannot  be  used,  will  not  be  set  aside  as  ex- 
cessive, punitive  damages  being  authorized, 
and  there  having  been  three  trials. 

9.  It  was  proppr  to  instruct  the  jury  that  the 
injury  to  plaintiff  at  the  switch  and  the  in- 
jury when  the  engine  subsequently  ran  over 
him  were  separate  and  distinct  the  second 
injury  not  beinR  the  direct  result  of  the  first 

10.  The  defendant  was  liable  for  the  second 
injury  only  in  the  event  the  engineer  was 
negligent  after  he  had  notice  of  plaintiff's 
peril,  and,  if  he  did  not  have  such  notice  until 
one  of  plaintifTs  legs  had  been  crushed,  the 
defendant  was  not  liable  therefor. 

11.  Defendant  was  not  liable  for  any  negli- 
gence of  plaintiff's  fellow  switchman. 

Burnam,  O'Bear,  and  Dn  Belle,  JJ.,  dissent- 
ing. 


Appeal  from  circuit  court,  McGiacken  coon- 

T. 

"To  be  officially  reported." 


ty. 


^  Reported   by    Edward  W.    Rtnea,    Esq.,    ot   the 
Frankfort  bar,  and  tormerly  state  reporter. 
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Action  by  Fred  Stewart  against  the  Illinois 
Central  Railroad  Company  to  recover  dam- 
ages for  personal  injuries.  Judgment  for 
plaintiff,  and  defendant  appeals:    Affirmed. 

Birtle  &  Trabne,  Qulgley  &  Quigley,  and  J. 
M.  Dlckerson,  for  appellant  John  K.  Hen- 
drlck,  W.  S.  Bishop,  John  O.  Miller,  and 
Hazelrlgg  &  Ghenault,  for  appellee. 

HOBSON,  J.  Fred  Stewart  ffled  this  suit 
to  recover  for  personal  Injuries  received  by 
him  on  June  7,  1888,  while  in  the  employ  of 
appellant  as  a  switchman  In  Its  yards  at 
Paducflh,  Ky.  The  facts  of  the  case,  accord- 
ing to  the  testimony  introduced  by  him,  are 
as  follows:  8tewai-t  and  another  switchman, 
named  Hamilton,  were  assisting  in  switching 
some  cars  In  the  yard.  For  this  purpose  they 
bronght  the  engine  down  to  a  switch,  Intend- 
ing to  run  It  in  on  the  side  track.  Stewart 
went  to  the  switch  lever  to  throw  the  switch. 
Before  he  got  the  switch  thrown,  the  engi- 
neer, without  waiting  for  a  signal  from  him, 
came  ahead  with  the  engine,  which  struck 
the  switch  rail,  and  threw  It  back  to  its  orig- 
inal position.  This  knocked  the  lever  out  of 
Stewart's  hand.  There  was  a  ball  on  the  end 
of  the  lever,  weighing  12  or  15  pounds,  and 
this  ball.  In  the  fall  of  the  lever,  struck  tiie 
big  toe  of  his  left  foot,  and  mashed  It  The 
engine  was  then  backed,  Stewart  threw  the 
switch,  and  the  engine  then  came  ahead.  He 
got  on  the  running  board  at  the  front  of  the 
engine,  which  was  a  switch  engine,  and  fur- 
nished with  a  running  board  instead  of  a 
pilot  Hamilton  was  also  on  the  running 
board.  When  they  got  within  16  or  20  feet 
of  the  car  after  which  they  were  going,  Stew- 
art said  to  Hamilton,  "I  mashed  my  toe,  and 
It  Is  making  me  sick."  The  engine  was  mov- 
ing very  slowly.  Hamilton  stepped  oft  at 
one  Bide,  and  went  up  to  the  car,  and  set  the 
pin.  He  then  turned  round  to  signal  the  en- 
gineer he  was  ready,  and  as  he  looked  In  the 
direction  of  the  engine  he  saw  Stewart,  who 
had  fainted  In  the  meantime,  In  the  act  of 
falling  off  the  running  board  In  front  of  the 
slowly-moving  engine.  He  gave  the  engineer 
a  signal  to  stop,  bnt  the  engine  was  not  stop- 
ped until  it  liad  cut  off  Stewart's  left  leg. 
At  this  point  Stewart  came  to  himself,  and 
beard  Hamilton  call  to  the  engineer  as  the 
engine  began  to  back,  "Stop  her!  Stewart  Is 
under  the  engine."  The  engineer,  however, 
continued  to  back.  The  engine  caught  Stew-' 
art,  and  twisted  him  around  so  as  to  throw 
bis  right  leg  over  the  rail,  and  as  It  backed 
off  of  him  the  engine  cut  this  leg  off  also. 
Stewart  was  not  aware  that  his  toe  was  so 
badly  hurt  when  he  got  on  the  engine,  and 
there  was  no  reason  to  anticipate  his  faint- 
ing and  falling  off  as  he  did.  The  proof  for 
the  appellant  tended  to  show  that  there  was 
no  negligence  on  the  part  of  the  engineer  at 
tbe  switch;  that  the  engine  did  not  come  for- 
ward, and  then  go  back,  and  then  come  for- 
ward again,  but  came  straight  ahead,  and 
there  was  no  trouble  there.     The  engineer 


testified  that  be  could  not  see  Stewart  on  the 
running  board  from  his  position  on  the  en- 
gine, and  that  he  did  not  know  that  he  had 
fallen  off,  or  was  in  any  danger,  until  he  got  tbe 
signal  from  Hamilton  to  stop,  and  that  Ham- 
ilton immediately  gave  him  a  signal  to  back; 
that  he  obeyed  the  signal,  and  did  not  know 
Stewart  had  fallen  off,  or  was  hart,  until  he 
saw  him  on  the  track  after  the  engine  backed 
off  him.  The  testimony  of  Hamilton  Is  sob- 
stantlally  the  same  as  that  of  the  engineer. 
There  was  no  motion  for  a  peremptory  in- 
struction at  the  conclusion  of  the  plalntlfTs 
testimony,  but  there  was  such  a  motion  at 
the  close  of  all  the  evidence.  Tbe  case  has 
been  tried  three  times.  On  the  first  trial  one 
of  the  jurors  was  taken  sick,  and  the  Jnrj 
were  discharged.  On  the  next  trial  there 
was  a  verdict  in  favor  of  Stewart  for  $10,000. 
This  the  court  set  aside,  and  on  the  last  trial 
there  was  a  verdict  in  his  favor  for  $16,000, 
which  tbe  court  refused  to  set  aside. 

It  Is  earnestly  maintained  for  appellant 
that  a  peremptory  instruction  should  have 
been  given  the  jury  to  find  for  it,  and  that. 
In  any  view  of  tbe  case,  the  verdict  is  palpa- 
bly against  the  evidence.  It  was  the  duty  of 
the  engineer  at  the  switch  to  wait  for  a  signal 
to  come  forward,  and  if,  without  waiting  for 
such  signal,  he  ran  upon  the  switch  before  it 
was  thrown,  and  thereby  Injured  Stewart, 
who  was  In  the  act  of  throwing  the  switch, 
and,  according  to  his  evidence,  was  the  prop- 
er person  to  give  the  signal,  the  company 
would  be  liable.  Stewart's  toe  was  mashed, 
and  the  loss  of  blood  from  this  injury  caused 
him  to  faint  a  few  moments  later.  All  the 
circumstances  sustain  Stewart's  version  of 
this  part  of  tbe  transaction.  It  is  insisted 
for  him  that  the  engineer  could  see  him  on 
the  running  board,  and  should  have  known 
of  his  fall,  and  stopped  the  engine  before  It 
ran  over  him,  as  it  was  going  slowly,  and' 
could  have  been  stopped  in  a  few  Inches;  but, 
under  all  the  circumstances,  we  do  not  think 
this  conclusion  can  be  maintained.  Still, 
when  Stewart  was  under  the  engine,  and  it 
had  come  to  a  stop,  the  engineer  should  not 
have  backed  bis  engine  without  knowing 
where  Stewart  was,  and  without  a  signal 
from  Hamilton  to  do  so;  especially  not  after 
Hamilton  urged  him  to  stop,  and  told  him 
Stewart  was  under  the  engine.  It  is  true 
that  both  Hamilton  and  the  engineer  testified 
on  the  trial  that  Stewart's  version  of  the 
transaction  was  untrue,  and  that  Hamilton 
signaled  the  engineer  to  go  back  Immediately 
after  giving  the  stop  signal.  But  the  state- 
ments of  the  engineer  out  of  court  to  Stew- 
art, which  were  proven  In  rebuttal  to  contra- 
dict his  testimony,  sustain  Stewart,  and  so 
does  tbe  deposition  which  Hamilton  gave  not 
long  after  the  suit  was  brought  We  con- 
clude, therefore.  In  view  of  all  the  circum- 
stances and  the  contradiction  of  Hamilton 
and  the  engineer  on  other  material  matters 
in  their  testimony,  that  the  verdict  of  the 
jury  is  not  palpably  against  the  evidence. 
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The  court  permitted  the  plaintiff  to  pioye 
that  the  engine  by  which  he  was  hurt  was 
Dot  a  regular  switch  engine,  and  was  not  In 
good  condition;  that  the  wheels  of  this  en- 
gine were  only  a  few  Inches  from  the  front, 
and  In  a  switch  engine  they  were  much  fur- 
ther back;  also  that  Morgan,  the  engineer, 
was  not  a  competent  engineer.  There  was 
nothing  In  the  case  to  warrant  the  conclu- 
sion that  the  Injury  of  Stewart  was  due  to 
any  defect  In  the  engine,  or  incompetency 
on  the  part  of  Morgan  to  manage  and  control 
it  Bat  the  court  at  the  conclusion  of  the 
case  gave  the  jury  the  following  instruction: 
"There  Is  no  evidence  in  this  case  conducing 
to  prove  that  any  of  the  wrongs  and  Injuries 
complained  of  by  the  plaintiff  were  occasion- 
ed by  reason  of  any  unfitness  of  defendant's 
tracks  or  engine  used  on  the  occasions  named 
In  the  plalntifT's  petition,  or  that  the  injiurles 
were  caused  by  any  incompetency  of  the  en- 
gineer, Morgan.  And  the  court  further  says 
to  the  Jury  that  no  recovery  can  be  had  in 
this  action  unless  you  shall  believe  from  the 
evidence  the  said  wrongs  and  Injuries  com- 
plained of  were  occasioned  by  the  gross  neg- 
ligence of  the  said  engineer,  Morgan,  in  the 
running,  handling,  or  managing  of  defend- 
ant's said  engine  on  the  occasion  of  said  In- 
jury." We  must  assume  that  the  jury  obey- 
ed the  instruction  so  clearly  and  positively 
given.  The  evidence  as  to  the  bruise  on 
Stewart's  back  which  sloughed  out,  and  the 
other  proof,  as  to  his  treatment,  were  com- 
petent to  show  the  extent  of  his  suffering. 
The  proof  of  the  bruise  on  his  back  was 
also  competent  in  corroboration  of  his  testi- 
mony that  the  engine,  in  backing,  caught 
him  in  the  back,  and  rolled  him  around. 

This  brings  us  to  a  consideration  of  the 
instructions  of  the  court  to  the  jury,  which 
are  as  follows:  (1)  "The  court  instructs  the 
jury  that  gross  negligence  is  the  failure  to 
take  such  care  as  a  person  of  common  sense 
and  reasonable  skill  In  like  business,  but  of 
careless  habits,  would  observe  in  avoiding 
injury  to  bis  own  person  or  life  under  cir- 
cumstances of  equal  or  similar  danger  to  the 
plaintiff  on  the  occasion  under  considera- 
tion." (2)  "The  court  instructs  the  jury  that 
the  plaintiff  in  this  action  makes  two  com- 
plaints against  the  defendant,  to  wit:  First, 
for  the  injury  to  his  big  toe  on  the  occasion 
occurring  on  the  switch  track  of  defendant; 
and,  secondly,  for  the  injury  occurring  under 
defendant's  engine,  when  he  lost  his  legs. 
The  court  Instructs  you  that  under  the  im- 
disputed  facts  and  the  law  of  this  case  said 
two  occasions  and  injuries  occurring  thereat 
are  separate  and  distinct  from  each  other, 
and  each  claim  for  damages  by  reason  of 
said  injuries  is  separate  and  distinct,  and 
they  are  not  to  be  blended  in  law  as  only 
one  entire  transaction."  (3)  "The  court  fur- 
ther instructs  the  jury  that.  If  you  shall  be- 
lieve from  the  evidence  in  this  case  that  the 
injury  to  plaintiff  by  the  mashing  of  his  big 
toe  on  the  switch  track  complained  of  of 


the  defendant  was  occasioned  by  the  gross 
negligence  of  defendant's  agent  Morgan,  in 
charge  of  the  engine  at  that  time,  then  the 
law  is  for  the  plaintiff,  and  the  jury  should 
so  find;  and  you  will,  as  to  this  injury,  find 
whatever  damages  yon  may  consider  he  sus- 
tained by  reason  thereof  for  his  bodily  and 
mental  suffering  resulting  from  said  injury 
received,  Including  any  loss  of  time  on  ac- 
count thereof;  and,  In  addition  to  such  com- 
pensatory damages,  you  may.  In  your  discre- 
tion, give  punitive  damages  for  whatever  sum 
you  may  believe  is  just  and  right  for  said 
injury  to  plaintiff's  big  toe."  (4)  "The  court 
further  instructs  the  Jury  that  if  you  shall 
believe,  from  the  evidence  in  this  case,  that 
the  injury  to  the  plaintiff  of  the  loss  of  his 
two  l^;s  complained  of  was  occasioned  by 
the  gross  negligence  of  defendant's  agent  and 
employ^  Morgan,  its  engineer,  in  operating 
its  engine  at  the  time,  the  law  is  for  the 
plaintiff,  and  you  will  find  for  the  plaintiff 
such  damages  as  the  proof  shows  he  sustain- 
ed; and  in  estimating  the  amount  of  dam- 
ages you  should  take  Into  consideration  the 
age  and  situation  of  the  plaintiff,  his  earn- 
ing capacity  and  its  probable  duration,  his 
bodily  suffering  and  mental  anguish  result- 
ing from  the  injury  received,  and  the  loss 
sustained  by  the  want  of  the  limbs  injured, 
and  the  extent  to  which  he  is  disabled  from 
making  a  support  for  himself  by  reason  of 
the  Injury  received.  And  you  may,  in  ad- 
dition to  such  compensatory  damages,  give 
punitive  damages,  in  your  discretion,  not  ex- 
ceeding, however,  for  ail  injuries  complained 
of  In  this  action,  the  amount  claimed  In  the 
plaintiiTs  petition."  (5)  "The  court  further 
says  to  the  jury  that,  as  to  the  question  of 
contributory  negligence  of  the  plaintiff  plead- 
ed by  defendant  In  its  answer,  the  court  will 
instruct  the  jury  that  it  was  the  misfortune 
of  the  plaintiff  himself  that  he  fainted  and 
fell  off  the  foot  board  in  front  of  the  engine, 
and  for  which  the  defendant  was  not  re- 
sponsible, and  which  fall  to  the  ground 
should  not  be  imputed  to  the  plaintiff  as 
contributory  negligence  in  the  eye  of  the  law, 
if  he  was  unconscious  at  the  time,  although, 
but  for  which  fall,  he  would  not  have  sus- 
tained the  Injuries  complained  of;  and  the 
court  further  instructs  the  jury  that  the  re- 
sponsibility of  the  defendant  for  plaintiffs 
loss  of  bis  limbs  could  not  and  did  not  com- 
mence until  after  plaintiff's  fall,  and  not  un- 
til the  engineer  had  actual  notice  of  his  fail 
and  of  the  fact  of  his  peril;  then  it  was 
that  the  law  devolved  ui)on  said  engineer 
the  duty  to  then  do  what  he  could  to  save 
the  plaintiff  from  injury;  and  now,  if  the 
Jury  shall  believe  from  the  evidence  in  this 
case  that  he  did  then  act  promptly  at  once, 
and  obeyed  the  meaning  of  the  signals  then 
given  him  by  the  fellow  laborers  of  the  plain- 
tiff, and  that  in  good  faith  he  tried  to  save 
the  plaintiff,  and  used  the  means  to  do  so 
which  were  reasonable,  and  which  appeared 
to  blm  at  the  time  most  reasonable,  then, 
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and  In  sach  case,  gross  n^Iigence  Is  not  to 
be  Imputed  to  said  engineer,  and  the  law 
would  be  for  the  defendant,  and  you  should 
so  find  as  to  plaintiffs  loss  of  his  legs.  But, 
on  the  contrary  of  the  foregoing,  if  the  Jury 
shall  believe  from  the  evidence  in  this  case 
that  when  the  said  engineer  had  said  notice 
of  the  peril  of  the  plaintiff  he  did  not  then 
act  promptly  at  once,  and  obey  the  meaning 
of  the  signals  then  given  him  by  the  fellow 
laborers  of  the  plaintiff,  and  that  in  good 
faith  he  did  not  try  to  save  the  plaintiff, 
and  use  the  means  to  do  so  which  were  rea- 
sonable, and  which  appeared  to  him  at  the 
time  most  reasonable,  then,  and  in  such  case, 
gross  negligence  may  be  imputed  to  him,  and 
yon  will  find  for  the  plaintiff  as  instructed 
In  the  instructions  Nos.  3  and  4  hereinbefore 
given."  (6)  "The  court  Instructs  the  Jury 
that  it  was  the  duty  of  the  plaintiff  to  use 
ordinary  care  to  prevent  injury  to  himself 
from  the  causes  complained  of  by  him  in 
his  petition,  and  that  If  they  believe  from 
the  evidence  he  failed  to  do  so,  and  was 
guilty  of  negligence,  which  contributed  di- 
rectly to  his  Injury,  and  but  lae  which  he 
would  not  have  been  injured,  the  law  Is  for 
the  defendant,  and  the  Jury  will  so  find." 
<7)  "The  court  instructs  the  Jury  that  at  the 
time  of  the  Injury  complained  of  by  plaintiff, 
the  plaintiff,  Fred  Stewart,  and  the  switch- 
man, Clarence  Hamilton,  were  co-employ6a 
in  the  same  grade  of  service;  neither  of 
them  being  the  superior  of  the  other.  The 
plaintiff  cannot  recover  damages  against  the 
defendant  for  any  injury  sustained  by  him 
by  reason  of  the  negligence  of  the  said  Clar- 
ence Hamilton."  (8)  "The  court  further  in- 
structs the  Jury  that  if  you  shall  believe 
from  the  evidence  that  said  engineer,  Mor- 
gan, did  not  know  the  plaintiff  was  under 
said  engine  and  in  peril  until  notified  by  the 
other  switchman,  Hamilton,  and  if  you  be- 
lieve from  the  evidence  that  the  wheel  of 
the  engine  had  already  crashed  one  of  plain- 
tiff's legs,  then,  as  to  the  Injury  to  that  leg, 
if  you  believe  it  was  then  already  Inflicted, 
the  defendant  should  not  be  held  liable,  al- 
though you  may  believe  from  the  evidence 
that  thereafter  the  plaintiff's  other  leg  was 
crushed  by  reason  of  the  gross  negligence  of 
said  engineer,  Morgan  (if  you  believe  from 
the  evidence  he  was  guilty  as  to  it)."  The 
above  Is  a  dear  and  correct  statement  of  the 
law  of  the  case.  The  definition  of  gross 
negligence  was  approved  by  this  court  in 
Railroad  Co.  v.  McCoy,  81  Ky.  403;  Railroad 
Co.  V.  Moore,  83  Ky.  675;  Railroad  Co.  v. 
MItcbeU,  87  Ey.  327,  8  S.  W.  706;  Railroad 
Co.  V.  Earl's  Adm'x,  94  Ky.  368,  22  S.  W.  607; 
Railroad  Co.  v.  Tx>ng,  94  Ky.  410,  22  S.  W. 
747;  and  In  these  cases  a  number  of  earlier 
decisions  are  referred  to,  and  it  was  also  held 
that,  where  gross  negligence  was  shown, 
punitive  damages  might  be  allowed.  This 
rule  has  been  so  often  followed  and  approved 
by  this  court  in  subsequent  cases  that  it  is 
not  an  open  question.    We  are  referred  to 


Railroad  Co.  r.  Kingman  (Ky.)  35  S.  W.  264, 
and  Coal  Co.  v.  Sheddon,  %  Ky.  686,  34  8. 
W.  228,  80  L.  R.  A.  697,  as  holding  that  puni- 
tive damages  may  only  be  awarded,  where 
the  conduct  of  the  negligent  party  Is  such 
as  to  evidence  malice,  or  a  reckless  disre- 
gard of  the  safety  of  others,  or  a  wanton 
injury.  The  Kingman  Case  is  imperfectly 
reported,  and  is  not  marked  for  publication. 
The  question  was  not  before  the  court.  "No 
reference  is  made  in  the  other  case  to  the 
previous  reported  cases  in  which  the  court 
had  expressly  held  the  law  to  be  otherwise^ 
and  had  overruled  Railroad  Co.  v.  Robinson, 
67  Ky.  607,  in  which  this  rule  is  entmciated. 
In  both  cases  the  Judgments  were  reversed 
for  other  reasons,  and,  In  so  far  as  they  are 
In  confilct  with  the  previous  cases  as  to  the 
allowance  of  punitive  damages  in  cases  of 
gross  neglect  they  are  overruled.  While  the 
verdict  in  this  case  is  large,— much  larger 
than  we  would  have  allowed  if  the  case  had 
been  submitted  to  us,— the  law  has  provided 
another  fomm  for  the  as-essment  of  dam- 
ages In  cases  of  this  character;  and,  wher» 
punitive  damages  may  be  allowed  by  the 
Jury,  it  Is  only  in  extreme  cases,  where  the 
damages  are  so  excessive  as  to  strike  the 
mind  at  first  blush  as  unreasonable,  that  this 
court  can  interfere.  Stewart  was  fearfully 
injured.  He  suffered  a  long  time,  and  evident- 
ly suffered  a  great  deaL  He  has  died  since 
this  appeal  was  taken.  His  legs  were  both 
80  left  that  he  could  not  use  artificial  limbs. 
A  man  with  both  legs  gone  and  a  mere  trunk 
left  Is  utterly  helpless.  His  life  must  be  on- 
ly a  burden  to  himself,  his  wife,  and  his 
friends.  Stewart  could  not  follow  a  voca- 
tl<a,  or  provide  for  his  family.  Aside  from 
the  loss  of  his  legs,  the  injuries  upon  his 
body  must  have  greatly  weakened  his  vital- 
ity. What  is  a  fair  compensation  to  a  man 
for  such  injuries  is  hard  to  estimate;  for 
not  only  Is  his  capacity  to  labor  destroyed, 
as  In  case  of  death,  but  the  capacity  to  suf- 
fer remains;  and  not  the  least  of  this  Is 
mental  suffering  in  such  a  situation.  The 
Jury  had  a  right  also  to  award  In  addition 
to  comi>ensatlon  punitive  damages.  It  Is 
hard  to  measure  the  amount  which  should 
be  given  for  such  injuries,  and,  in  view  of 
the  length  of  the  litigation,  and  all  the  cir- 
cumstances, we  do  not  think  a  new  trial 
should  be  granted  on  the  ground  that  the 
verdict  Is  excessive.  The  court  properly  In- 
structed the  Jury  that  the  Injury  at  the 
switch  and  the  injury  when  the  engine  ran 
over  him  were  separate  and  distinct.  The 
second  Injury  was  not  the  direct  result  of 
the  first,  but  was  in  part  the  result  of  a 
new  Impulse;  that  is,  Stewart's  getting  up 
on  the  front  of  the  engine  to  ride  up  to  the 
car,  and  thus  save  himself  the  trouble  of 
walking  up  there.  While  it  is  true  he  would 
not  have  fainted  if  he  had  not  been  hurt,  it 
Is  also  true  that  he  would  not  have  fallen 
under  the  engine  when  he  fainted  If  he  bad 
not  gotten  on  the  front  of  It  after  he  was 
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bart  If  he  bad  done  this  in  an  effort  to 
extricate  himself  from  danger  in  which  the 
negligence  of  the  defendant  had  placed  bim, 
the  rule  might  be  different;  but  bla  getting 
on  the  engine  did  not  grow  out  of  his  being 
hurt,  and  was  not  the  result  of  his  Injury. 
The  court  plainly  told  the  jury  that  the  de- 
fendant was  only  responsible  if  the  engineer 
was  negligent  after  he  had  notice  of  Stew- 
art's peril,  and  that,  if  he  did  not  have  sucb 
notice  until  one  of  Stewart's  legs  bad  been 
crushed,  the  defendant  was  not  liable  there- 
for; also  that  it  was  not  liable  for  any  neg- 
ligence of  Stewart's  fellow  servant,  Hamil- 
ton. Some  verbal  criticism  is  made  of  the 
fifth  instruction,  but  aU  the  instructions  are 
to  be  read  together,  and,  when  thus  read,  the 
meaning  la  so  plain  that  we  think  the  Jury 
could  not  have  misunderstood  it.  On  the 
whole  case  we  are  of  opinion  that  there  is 
no  substantial  error  in  the  proceedings  of 
the  trial  court,  and  the  judgment  complained 
Of  is  therefore  affirmed. 

BURNAM.  O'REAR,  and  DU  BELLE.  JJ„ 
dissent. 


PARIS  V.  COOK  et  al. 

(Oourt  of  Appeals  of   Kentucky.    May  81, 
1901.) 

"To  be  officially  reported." 
Petition  for  rehearing.    Denied. 
For  former  report,  see  62  S.  W.  1013. 

HOBSON,  J.  In  the  petition  for  rehearing 
onr  attention  is  caUed  to  the  fact  that  the 
role  enunciated  in  Hikes  v.  Crawford,  C7  Ky. 
19,  was  to  some  extent  disapproved  in  Mack- 
lin'B  Ex'r  V.  Crutcher,  69  Ky.  401,  99  Am. 
Dec.  080.  This  was  not  done  on  the  original 
bearing,  and  escaped  our  attention.  But  in 
the  latter  case  (on  page  408,  69  Ky.,  and 
page  681, 99  Am.  Dec.)  the  court  said:  "Had 
the  note,  as  signed,  purported  to  have  been 
for  and  by  a  firm,  an  error  In  the  style  of 
the  firm  wonld  not  have  exonerated  Macklln 
on  proof  that,  even  though  not  named,  he 
was  one  of  the  firm  intended,  because  that 
proof  disclosed  him  as  a  member  of  the  firm 
intended,  and  thereby  made  him  a  party. 
This  principle  was  recognized  by  this  court 
In  the  case  of  Kinsman  v.  Dallam,  5  T.  B. 
Mon.  886.  Or  had  Macklln  been  a  dormant 
partner,  and  Ferguson  been  the  only  overt 
partner,  doing  their  business  by  the  name 
of  W.  T.  Ferguson,  proof  that  Macklln  was 
a  secret  co-partner  would  have  made  him 
a  party  to  the  note.  This  also  was  adjudg- 
ed by  this  court  in  the  manuscript  opinion 
In  the  case  of  Hickman  ▼.  McGee.  But 
here  there  was  neither  dormancy  nor  any 
other  partnership  name  than  the  well-known 
and  accustomed  name  of  Macklln  &  Fergu- 
son. The  reason  of  these  adjudged  cases 
therefore  does  not  apply  to  this  case,  but  im- 
plies that  the  notes  as  signed  were  not  by 
any  firm,  nor  in  any  way  binding  on  Mack- 


lin  as  written  obligations.  The  case  of  Hikes 
V.  Crawford,  67  Ky.  10,  is  the  only  case  In 
this  court  that  squints  the  other  way.  In 
that  case,  Crawford  &  Long  being  liable  as 
partners.  Long  gave  his  Individual  note, 
with  Hikes  as  surety,  for  the  debt;  and 
Hikes,  having  satisfied  the  judgment  against 
Long  and  himself  on  that  note,  was  adjudg- 
ed to  be  entitled  to  restitution  from  Craw- 
ford as  well  as  Long.  But  in  reasoning  on 
the  subject,  although  it  may  have  been  Im- 
material to  Crawford's  liability  to  contriba- 
tlon  whether  be  was  bound  by  the  note  or 
only  for  the  original  debt  which  the  surety 
paid,  yet  the  court,  instead  of  saying  that  he 
was  originally  bonnd  by  the  consideration, 
said  that  he  was  bound  by  the  note  given  tor 
It  by  bis  partner."  It  will  be  observed  that 
Hikes  ▼.  Crawford  was  a  suit  by  a  surety, 
who  had  signed  the  note  of  one  partno:  for 
a  firm  debt,  against  the  other  partner,  who 
had  not  signed  the  note,  and  that  it  was  h<dd 
he  could  recover.  It  will  also  be  observed 
that  the  soundness  of  thia  conclusion  is  rec- 
ognized in  Macklln  v.  Crutcher,  and  the  opin- 
ion In  the  former  case  Is  criticised  only  be- 
cause It  squints  at  the  idea  that  an  action 
might  be  maintained  on  the  note  against  the 
partner  who  had  not  signed  It.  In  the  case 
at  bar  the  action  is  by  the  surety,  as  In  Hikes 
V.  Crawford.  A  recovery  Is  not  sought  on 
the  written  contract  alone,  but  on  the  orig- 
inal consideration  and  aU  the  facts.  It  Is 
averred,  too,  that  the  bond  was  given  and 
intended  as  the  obligation  of  the  firm,  which 
would  also  bring  the  case  within  the  doc- 
trine laid  down  in  Macklln  v.  Crutcher;  ^nd 
it  was  upon  this  ground  that  the  original 
opinion  of  the  court  was  really  rested.  If 
Cook  had  paid  the  liability  set  out  In  the  pe- 
tition, undoubtedly,  on  the  facta  averred, 
appellee  would  have  been  responsible  to  him. 
When  Cook  failed  to  pay,  and  the  surety  was 
compelled  to  bear  the  loss,  he  waa  entitled  in 
equity  by  subrogation  to  all  the  rights  his 
principal  would  have  had  In  case  he  had  not 
defaulted  in  the  payment  of  the  bond.  The 
petition  for  rehearing  is  therefore  overruled. 


LOUISVILLE  BRIDGE   CO.  t.   NEAFUS.i 

(Court  of  Appeals  of  Kentucky.    June  13, 

1901.T 

APPEAL  AND  ERROR— PBTITION  FOR  REHBAR- 
INQ— AMENDMENT  OF  RECORD. 
A  nunc  pro  tunc  order,  filing  a  bill  of  ex- 
ceptions, entered  in  the  lower  court  after  the 
a^nnance  of  a  judgment  on  appeal,  cannot  b« 
considered  on  a  petition  for  rehearing. 

"To  be  officially  reported." 
Petition  for  rehearing.    Denied. 
For  former  report,  see  62  S.  W.  2. 

DU  RELI.E,  1.    After  the  filing  of  the 
opinion  in  this  case  the  appellant  appears  to 

*  Reported   by    Edward  W.    RInea,    Bni.,    ot   the 
rruiUort  bar,  and  tormerly  stat*  nporUr. 
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bare  given  notice  to  appellee,  and  produced 
before  the  common  pleas  dlylslon  of  the  Jef- 
ferson circuit  court  certain  affidavits  and  the 
minutes  of  said  court,  upon  which  It  moved 
the  court  to  sign  and  approve  the  bill  of 
exceptions  and  transcript  of  evidence  filed 
In  the  case,  and  to  make  said  signatures 
nunc  pro  tunc,  aa  of  the  20th  day  of  Janu- 
ary, 1900.  The  circuit  judge  thereuiMU  en- 
tered an  order  sustaining  the  motion,  and,  as 
recited  in  the  order,  "thereupon  the  court 
approved  the  said  report  of  the  evidence, 
and  signed  the  bill  of  exceptions,  all  as  of 
the  20th  day  of  January,  1900."  A  petition 
for  rehearing  has  been  filed  In  this  court, 
together  with  a  motion  to  set  aside  the  judg- 
ment of  this  court  and  the  submission,  and 
to  file  a  supplementary  record  showing 
these  proceedings,  and  containing  a  copy  of 
the  bill  of  exceptions  signed  by  the  circuit 
Judge,  but  not  containing  the  transcript  of 
testimony,  or  showing  that  It  was  signed  or 
Identified  by  the  judge,  except  In  bo  far  as 
the  order  quoted,  and  reciting  that  It  was 
approved,  tends  to  show  that  fact.  In  sup- 
port of  these  motions,  appellant  relies  upon 
several  cases  decided  by  this  court.  In  Wis- 
consin Chair  Oo.  v.  Ciolumbia  Finance  & 
Trust  Co.  (Ky.)  60  S.  W.  717,  the  opinion 
does  not  show  the  action  relied  on  as  a  prec- 
edent, but  the  action  taken  was  to  set 
aside  a  judgment  of  affirmance,  and  per- 
mit the  filing  of  a  corrected  and  supple- 
mental transcript,  showing  the  bill  of  excep- 
tions to  have  been  slgnjed  by  the  circuit 
Judge.  What  was  done  In  that  case  was  to 
correct  the  record  In  this  court,  and  make 
It  conform  to  the  record  as  it  existed  In  the 
trial  court  at  the  time  of  the  appeal.  In 
Doty  V.  Trustees  (Ky.)  16  S.  W.  1063,  16 
S.  W.  2C8,  an  omission  from  the  transcript 
of  the  record  filed  In  this  court  of  the  re- 
turn of  service  of  process  was  permitted  to 
b«  corrected  after  a  judgment  of  reversal 
rendered  upon  the  sole  ground  that  service 
of  process  was  not  shown.  In  Insurance  Co. 
V.  Menefee's  Ex'r  (Ky.)  63  S.  W.  260,  a  sup- 
plemental record  was  filed  before  submis- 
sion, showing  a  nunc  pro  tunc  order  filing 
the  bill  of  exceptions  contained  In  the  orig- 
inal record,  bearing  an  Indorsement  show- 
ing its  filing,  and  having  a  certificate  In  the 
usual  form,  signed  by  the  judge.  The  nunc 
pro  tunc  order  seems  to  have  been  made 
subsequent  to  the  taking  of  the  appeal,  but 
the  supplemental  record  was  nevertheless 
considered.  The  question  of  practice  in 
that  case,  however,  was  not  essential  to  the 
decision  of  the  case,  which  was  affirmed 
upon  the  merits.  It  will  be  observed  that 
none  of  the  authorities  cited  come  up  to 
the  question  presented  In  this  case,  which  is 
whether,  after  submission  and  judgment  In 
this  court,  the  record  In  the  lower  court  may 
be  amended,  and  such  action  so  taken  by 
the  lower  court  be  shown  here,  to  enable 
this  court  to  reverse  its  former  action. 
With  considerable  regret,  arising  from  the 


circumstances  of  hardship  which  appear  in 
this  case,  we  have  reached  the  conclusion 
that  this  cannot  be  done.  The  case  of  In- 
surance Co.  V.  Menefee's  Bx'r,  supra,  went 
as  far  In  this  direction  as  the  court  has  evor 
gone,  and  In  that  case  the  supplemental  rec- 
ord was  filed  before  submission.  Even  upon 
the  assumption  that  the  transcript  of  evi- 
dence Is  sufficiently  identified  by  the  mere 
recital  in  the  order  now  presented  that  It 
was  approved  by  the  court,  we  think  the 
application  comes  too  late.  In  the  case  of 
Lioty  V.  Trustees,  supra,  the  court,  speaking 
through  Judge  Pry  or,  seemed  to  base  its  ac- 
tion upon  the  ground  that  the  error  of  the 
clerk  In  making  the  transcript  of  the  exist- 
ing record  was  not  properly  chargeable 
against  the  party  Injured  thereby,  for  It  was 
there  said:  "While  this  court  has  always 
ruled  that  parties  must  look  to  the  record 
before  submission,  and  that  it  is  too  late  to 
complete  the  record  after  the  decision  here 
adverse  to  the  party  who  ought  to  have 
seen  the  record  was  perfect  before  submis- 
sion, yet,  in  a  case  like  this,  where  service 
was  had,  and  the  clerk  omitted  to  copy  It, 
or  erred  In  making  the  copy,  it  seems  to 
us  the  error  ought  to  be  corrected,  and  there- 
fore a  rehearing  is  granted  and  judgment 
affirmed."  In  that  case  appellant  brought 
the  record  here,  and  the  error  In  that  rec- 
ord—a mere  omission  by  the  copyist— had  re- 
sulted In  a  reversal  against  the  appellee, 
who  seems  to  have  been  considered  as 
having  the  right  to  rely  upon  the  record 
brought  by  the  appellant  as  correct.  In  this 
case  the  error  occurred  in  the  court  below. 
It  prejudiced,  not  the  appellee,  but  the  ap- 
pellant, who  brought  the  record  here,  and 
now,  after  submission  and  judgment  against 
appellant,  It  is  sought  to  correct  the  error 
In  the  court  below,  and  present  the  record 
of  that  correction  in  this  court  for  its  ac- 
tion. In  Stanford  v.  Parker  (Ky.)  16  S. 
W.  784,  referred  to  in  the  opinion,  where 
the  imperfection  In  the  record  which  re- 
sulted In  an  affirmance  was  the  failure  of  the 
circuit  judge  to  sign  the  bill  of  exceptions, 
this  court,  through  Judge  Bennett,  said  that 
"the  case  having  been  submitted  on  the 
record  as  it  is,  and  a  decision  having  been 
rendered  thereon.  It  is  too  late  now  to  ask 
for  a  correction."  In  Brewing  Oo.  v.  Seel- 
bach  (Ky.)  40  S.  W.  671,  the  transcript  of 
evidence  was  not  copied,  and  an  affirmance 
was  had  for  that  reason.  After  the  decision 
this  court  refused  to  permit  a  correction  to 
be  made,  although  It  was  shown  by  affidavit 
that  the  error  was  entirely  an  omission  of 
the  clerk.  The  policy  of  such  a  practice  as 
that  here  sought  to  be  sanctioned  would,  in 
our  judgment,  be  extremely  disastrous,  and 
we  have  therefore  reached  the  conclusion 
that  we  cannot  permit  an  extension  of  such 
practice  beyond  the  limits  heretofore  au- 
thorized, which  reach  quite  as  far  as  is  con- 
sistent with  a  reasonable  degree  of  certainty 
in  the  practice.    The  petition  Is  overruled. 
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WML  et  al.  r.  STURGIS.1 

(Court  of  Appeals  of  Kentucky.    June  12, 

1901.) 

CONFLICT  OF  LAWa-LAW  OF  PLACE  OF  CON- 
TRACT-ASSIONMENT  OP  NOTE— LIA- 
BILITY OF  ASSIGNOR. 

1.  Where  a  note  executed  in  another  state, 
and  payable  there,  has  been  assigned  in  that 
state,  the  liability  of  the  assignor  upon  the  con- 
tract  of  assignment  must  be  tested  by  the 
laws  of  that  state. 

2.  Under  the  Illinois  statute  regulating  the 
liability  of  the  assignor  of  a  note  upon  his  con- 
tract of  assignment,  the  assignee  cannot  excuse 
his  failure  to  sue  the  maker  by  showing  that 
the  maker  absconded,  where  he  did  not  ab- 
scond until  long  after  the  note  became  due. 

3.  While  that  statute  places  all  notes  paya- 
ble in  money  on  the  footing  of  inland  bills  of 
exchange,  the  assignor  of  such  a  note  cannot 
be  sued  as  an  indorser,  without  regard  to  the 
insolrency  or  whereabonts  of  the  maker,  un- 
less the  holder  alleges,  and  proves,  if  denied, 
that  the  paper,  when  due,  was  presented  at 
the  place  of  payment,  and  payment  demanded 
and  refused. 

Appeal  from  circuit  court,  McCracken 
county. 

"Not  to  be  officially  reported." 

Action  by  H.  Well  *  Sons  against  J.  A. 
Sturgls  on  a  contract  of  assignment  Judg- 
ment for  defendant,  and  plaintiffs  appeal. 
Affirmed. 

LIghtfoot  &  Berry,  for  appellants.  J.  G. 
Husbands  and  Sawyer  &  Evans,  for  appel- 
lee. 

O'REAR,  J.  Appellants,  as  assignees  of 
three  notes  aggregating  $423.50,  executed 
by  J.  E.  Pollard  to  appellee,  and  by  bim  as- 
signed, before  due,  to  appellant,  bronght  this 
suit  against  the  assignor,  seeking  to  hold  him 
liable  on  the  contract  of  assignment  The 
notes  were  executed  In  Illinois,  to  be  paid 
there.  Though  this  suit  was  brought  In  Ken- 
tucky, the  contract,  having  been  made  In  Il- 
linois, must  be  tested  by  the  laws  of  that 
state.  The  petition  treated  the  liability  of 
appellee  (the  assignor)  as  that  of  an  Indorser 
of  a  promissory  note.  The  answer  pleaded 
that  appellants  bad  failed  for  more  than  a 
year  after  the  maturity  of  the  notes  to  pros- 
ecute their  maker  to  Insolvency,  and  there- 
fore the  Indorser  claimed  his  release.  In 
avoidance  of  that  plea  appellant  pleaded  the 
Illinois  statute  regulating  such  transactions, 
and  claimed  that  the  maker.  Pollard,  was 
insolvent  and  therefore  the  prosecution  of 
a  suit  against  him  would  have  been  unavail- 
ing. They  further  replied  that  he  had,  be- 
fore the  maturity  of  the  notes,  absconded, 
and  had  remained  away  from  the  state.  The 
pleadings  admit  that  the  Illinois  statute 
(Starr  &  C.  Ann.  St)  In  point  is  as  follows 
(paragraph  7,  p.  2796):  "The  rights  of  law- 
ful holders  of  promissory  notes  payable  in 
money,  and  the  liability  of  all  parties  to  or 
upon  said  notes,  shall  be  the  same  as  that 
of  like  parties  to  Inland  bills  of  exchange, 
according  to  the  custom  of  merchants.     Ev- 

*  Reported  by  Edward  W.  HInes.  Esq.,  of  tlie 
Frankfort  bar,  and  formerly  state  reporter. 


ery  assignor  of  every  other  note,  bond,  bill 
or  other  Instrument  of  writing  mentioned  In 
section  3  of  the  act  shall  be  liable  to  the 
action  of  the  assignee  or  lawful  bolder  there- 
of, if  such  assignee  or  lawful  holder  shall 
have  U3ed  due  diligence  by  the  Institution  and 
prosecution  of  a  suit  against  the  maker 
thereof  for  the  recovery  of  the  money  or 
property  due  thereon;  or  damages  in  lieu 
thereof.  But  if  the  institution  of  such  suit 
would  have  been  unavailing,  or  the  maker 
had  absconded,  or  resided  without,  or  tiad 
left  the  state  when  the  instrument  became 
due,  such  assignee  or  holder  may  recover 
of  the  assignor  as  if  due  diligence  by  snit 
bad  been  used."  The  insolvency  and  ab- 
sconding alleged  above  were  put  in  issue. 
There  was  no  competent  proof  ttiat  the  maker 
was  insolvent  and  it  was  clearly  shown  by 
the  evidence  that  be  was  yet  living  in  the 
county  where  the  notes  w«re  executed  tor 
more  than  a  year  after  they  became  due. 
Under  that  phase  of  the  case,  appellee  was 
entitled  to  a  judgment  It  is  argued  for  ap- 
pellant however,  that  the  statute  above  quot- 
ed placed  these  notes  (they  being  payable  in 
money)  on  the  footing  of  inland  bills  of  ex- 
change, and  that,  therefore,  an  indorser  could 
be  sued  by  any  holder  in  the  first  instance, 
and  without  reference  to  the  insolvency  or 
whereabouts  of  the  maker.  This  is  doubtless 
true.  But  before  such  holder  would  be  en- 
titled to  recover  of  the  indorser  in  such  suit 
he  would  have  to  plead,  and,  if  denied,  prove, 
that  the  paper,  when  due,  was  presented  at 
the  place  of  payment  for  payment  and  pay- 
ment demanded  and  refused.  This  record 
contains  no  such  averment  or  proof.  The 
judgment  of  the  lower  court  dismissing  the 
petition  and  discharging  the  attachment  li 
therefore  affirmed. 


CX)MMOXWEALTH,  to  Use  of  BUCKLER,  v. 

TILTON  et  al.i 

(Oourt  of  Appeals  of  Kentucky.    June  18, 

1901.) 

COUNTY  JUDGES— LIMITATION  OF  ACTION  ON 
BOND— POWER  OF  COUNTY  COURT  TO  COM- 
PROMISE WITH  SHERIFF  —  LIABILITY  OF 
JUDGE  FOR  TAKING  INSUFFICIENT  SHER- 
IFF'S BOND. 

1.  An  action  on  the  official  bond  of  a  county 
judge  is  not  barred  until  the  lapse  of  15  years 
after  the  cause  of  action  accrued. 

2.  Under  Const.  {  52,  providing  "that  the  gen- 
eral assembly  shall  have  no  power  to  release, 
extinguish  or  authorize  the  releasing  or  extin- 
guishing, in  whole  or  in  part,  the  indebtedness 
or  liability  of  any  corporation  or  individual  to 
this  commonwealth,  or  to  any  county  or  mu- 
nicipality thereof,"  the  county  court  has  no 
power,  by  way  of  compromise,  to  release  any 
part  of  the  indebtedness  of  a  sheriff  to  the 
county. 

3.  The  county  judge  is  not  liable  on  his  bond 
for  accepting  a  sheriff's  bond  which  was  void 
as  to  the  sureties  therein  by  reason  of  the  fact 
that  the  name  of  one  of  them  was  signed  there- 
to by  another  without  written  authority,   as 

*  Reported  by  Edward  W.  Htnes,  Esq.,  ot  the 
Frankfort  bar,  and  formerly  state  reporter. 
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the  Jndge  in  taking  sach  a  bond  acts  judicially, 
and  there  is  no  statute  imposing  upon  him  such 
a  UabiUty. 

Gnffr,  J.,  dissenting. 

Appeal  from  circuit  court,  Eobertaon 
county. 

"To  bo  officially  reported." 

Action  by  the  commonwealth  of  Ken- 
tucky, for  the  use  of  Wlnfield  Buckler, 
against  N.  A.  Tllton  and  others,  on  the  bond 
of  N.  A.  Tllton  as  county  Judge.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Wlnfield  Buckler,  for  appellant  !r.  J. 
Osborne  and  Kennedy  &  Williamson,  for  ap- 
pellees. 

BURNAM,  J.  George  li.  Llnvllle,  as 
sheriff  of  Robertson  county,  defaulted  In 
the  payment  of  the  county  levy  for  the  year 
1860,  In  the  sum  of  $3,600,  and  suit  was  In- 
stituted against  him  and  his  securities  upon 
his  county-levy  bond  to  recover  this  sum. 
Peter  Llnvllle,  whose  name  was  subscribed 
as  one  of  the  securities  upon  this  bond,  suc- 
cessfully defended  the  suit  upon  the  ground 
that  his  name  had  been  signed  on  the  bond 
as  surety  by  another  for  him,  by  his  verbal 
authority,  and  It  was  held  that  none  of  the 
securities  were  bound  on  the  obligation. 
See  Wilson  v.  UnvUle,  96  Ky.  BO,  27  S.  W. 
857.  After  this  case  was  finally  disposed 
of,  G.  L.  linvlUe,  as  principal,  with  Peter 
Llnvllle  as  his  security,  made  a  written 
proposition  to  the  fiscal  court  of  Robertson 
county  "to  pay  ?2,000  In  cash  on  or  before 
March  1, 1895,  in  full  satisfaction  and  settle- 
ment of  any  and  all  claims  or  demands  that 
Robertson  county  might  have  against  6.  L. 
Llnvllle  or  any  other  person  because  of  any 
transaction  or  claim  growing  out  of  any  or 
all  county-levy  bonds  executed  or  attempted 
to  be  ececuted  by  the  said  O.  L.  Llnvllle  as 
sheriff  of  Robertson  county."  After  full 
discussion  and  inquiry  as  to  the  financial 
.condition  of  G.  L.  Llnvllle,  this  proposition 
was  accepted  by  the  fiscal  court,  and  the 
money  was  paid.  At  this  meeting  the  coun- 
ty judge,  Tllton,  declined  to  preside  or  to 
participate  in  the  proceedings.  After  the 
compromise  bad  been  effected,  the  appellant 
In  this  proceeding,  who  is  a  resident  of 
Nicholas  county,  brought  this  action,  in  the 
name  of  the  commonwealth,  for  his  own 
use  and  other  taxpayers  of  Robertson 
county,  against  Tllton,  the  ex-county  Judge, 
on  his  official  bond,  for  having  negligently 
accepted  Linville's  bond,  by  which  the  coun- 
ty of  Robertson  bad  lost  the  sum  of  $1,600 
or  $l,o00  In  taxes  which  had  been  collected 
by  the  sheriff,  and  which  he  failed  to  pay 
over  to  the  treasurer.  It  Is  also  alleged  by 
the  appellant  that  he  had  made  written  de- 
mand upon  each  member  of  the  fiscal  court 
of  Robertson  county  to  Institute  the  pro- 
ceeding, and  that  they  bad  failed  and  re- 
fused to  do  so.  A  special  demurrer,  based 
upon  appellant's  capacity  to  maintain  this 


suit,  was  sustained  bi  the  drcult  court, 
which  was  reversed  by  this  court.  In  an 
opinion  reported  in  54  S.  W.  11.  After  the 
return  of  the  case  to  the  lower  court,  a  gen- 
eral demurrer  was  ffied  by  appellees,  which 
was  overruled.  Thereupon  the  defendants 
filed  an  answer.  In  which  they  rely  upon 
a  number  of  defenses  to  escape  liability. 
First,  they  plead  that,  In  accepting  the 
county-levy  bond,  the  defendant  Tllton 
acted  in  a  Judicial  capacity,  and  is  there- 
fore not  liable  in  an  action  for  damages  for 
any  error  be  may  have  made  In  the  accept- 
ance of  snch  bond.  They  next  plead  the 
action  of  the  fiscal  court  In  accepting  the 
$2,000  from  the  sheriff  and  his  father  as  a 
complete  accord  and  satisfaction  of  any  and. 
all  demands  whicn  the  county  may  have 
had,  growing  out  of  the  execution  of  the 
bond  in  1890.  Lastly  they  plead  the  five- 
years  statute  of  limitations  In  bar  of  plain- 
tiff's right  to  recover.  We  will  consider 
these  defenses  inversely. 

When  the  case  of  Kinnison  ▼.  Oarpenter, 
72  Ky.  600,  was  decided,  the  Revised 
Statutes  (chapter  on  "Guardian  and  Ward") 
gave  to  the  ward  a  right  of  action  against 
the  Judge  of  the  county  court  for  bis  fail- 
ure to  talce  bond,  with  good  security,  from 
his  guardian,  but  did  not  require  him  to 
execute  bond  for  the  faithful  discharge  of 
his  duties;  and  that  proceeding  was  insti- 
tuted under  section  2,  art  S,  c.  63,  of  the 
Revised  Statutes,  which  provides,  "An  ac- 
tion for  an  injury  to  the  rights  of  the  plain- 
tiff not  arising  on  the  contract  and  not  here- 
inafter enumerated  shall  be  commenced 
within  5  years  after  the  cause  of  action 
accrues."  And  it  was  held  in  that  case 
that  the  cause  of  action  accrued  at  the  time 
the  bond  was  taken,  on  the  16tb  of  January, 
1860.  But  after  the  decision  in  that  case 
the  legislature  required  the  coonty  Judge  to 
give  bond  for  the  faithful  discharge  of  his 
duties,  and  this  action  Is  not  under  the 
statute  supra,  but  on  the  bond,  and  the  limi- 
tation is  therefore  15  years. 

The  plea  of  accord  and  satisfaction  based 
upon  the  compromise  made  by  the  fiscal 
court  with  Llnvllle  in  December,  18M,  Is 
also  of  no  avail,  under  section  62  of  the  con- 
stitution, which  provides  "that  the  general 
assembly  shall  have  no  power  to  release, 
extinguish  or  authorize  the  releasing  or  ex- 
tinguishing, in  whole  or  In  part  the  indebt- 
edness or  liability  of  any  corporation  or  in- 
dividual to  this  commonwealth,  or  to  any 
county  or  municipality  thereof."  This  pro- 
vision was  in  force  at  the  time  of  this  at- 
tempted settlement  and  the  county  court 
had  no  power  to  release  or  authorize .  the 
releasing.  In  whole  or  in  part,  of  the  Indebt- 
edness of  Llnvllle  to  the  county;  and,  in  so 
far  as  they  attempted  to  do  so,  their  action 
was  void. 

The  remaining  defense  relied  on  by  ap- 
pellant presents  a  much  more  serious  ques- 
tion.   It  la  a  universal  rule  of  law  that  a 


Digitized  by 


Google 


604 


68  BOUTHWESTBBN  RBPOBTEB. 


(Kj. 


JuAge,  acting  within  ttie  scope  of  bis  Judicial 
authority,  Is  not  liable  In  an  action  for  dam- 
ages for  any  action  he  may  take  In  the  prop- 
er conduct  of  the  business  of  his  court.  This 
doctrine  applies  to  judges  of  all  grades,  and 
to  all  persons  who  act  In  a  Judicial  capaci- 
ty, while  within  the  limits  of  their  Jurisdic- 
tion, even  If  they  should  act  erroneously.  A 
general  exception  to  this  rula  is  where  the 
Judge  acts  corruptly.  See  HoUon  t.  Lilly, 
100  Ky.  658,  88  S.  W.  878;  Ayars  v.  Cox,  10 
Bush,  201;  BevlU  v.  PetUt,  8  Mete.  314; 
Morgan  v.  Dudley,  18  B.  Mon.  683,  68  Am. 
Dec.  735.  Another  exception  has  been  made 
by  the  general  assembly  In  chapter  61  of 
the  Kentucky  Statutes,  which  treats  of  the 
relations  'of  guardian  and  ward.  By  that 
chapter,  county  courts  are  given  Jurisdiction 
for  the  appointment  and  removal  of  guard- 
ians to  minors,  and  the  settlement  of  tbdr 
accounts;  and  It  is  provided  by  section  2017 
that  no  guardian,  except  a  testamentary  one, 
for  nurture  and  education,  can  act  until  he 
has  been  appointed  by  the  county  court  and 
given  tiond,  with  good  secority,  approved  by 
the  court,  faithfully  to  discharge  the  trust  of 
guardian.  And  section  2018  provides  that, 
"if  the  court  fails  to  take  such  covenant,  or 
accepts  such  person  or  persons  as  surety  as 
do  not  satisfy  It  of  their  sufficiency,  the  Judge 
so  in  default  and  his  sureties  shall  he  Jointly 
and  severally  liable  to  the  ward  for  any 
damages  he  may  sustain  thereby."  And 
under  this  section  of  the  statute  this  court 
has  sustained  Jodgmenta  against  county 
Judges  upon  their  official  bonds,  in  favor  of 
the  ward,  for  failing  to  exercise  reasonable 
care  In  ascertaining  the  solvency  of  securi- 
ties upon  bonds  executed  by  guardians.  See 
Com.  V.  Netherland's  Adm'r.  87  Ky.  196,  8 
S.  W.  272;  Daniels  v.  Vertrees.  69  Ky.  4.  In 
discussing  this  section  of  the  statute  in  Kim- 
ball V.  Thurman,  98  Ky.  581,  83  S.  W.  834, 
this  court  said:  "It  is  manifest  that  the  leg- 
islature regarded  the  act  of  the  county  court 
in  allowing  guardians  to  qualify  and  accept- 
ing their  bonds  to  be  a  Judicial  one,  and  de- 
clared the  Judge  of  the  court  and  his  sure- 
ties were  to  be  held  liable  It  the  court  ac- 
cepted such  surety  or  sureties  on  such  bonds 
as  do  not  satisfy  it  of  their  sufficiency;  that 
the  presumption  must  be,  and  Is,  Indulged 
tlint  ministerial  officers  do  their  duty,  and 
much  stronger  must  be  the  presumption  that 
Judicial  officers  do  their  duty.  Before  hold- 
ing the  Judge  and  his  sureties  liable  for  his 
act  In  accepting  a  surety  on  a  guardian's 
bond,  the  evidence  should  be  of  the  most 
satisfactory  character  to  show  that  the  court 
was  not  'satisfied'  of  his  sufficiency.  The 
wisdom  of  the  law  which  protecta  Judges  of 
courts  from  liability  for  their  Judicial  acts 
was  In  the  minds  of  the  general  assembly 
whicn  passed  the  act,  and  therefore  it  de- 
clared the  liability  only  existed  when  the 
court  was  not  satisfied  of  the  sufficiency  of 
the  Sureties  accepted  by  him."  In  this  case 
it  was  determined  that  the  county  Judge,  in 


taking  the  bond  of  a  guardian,  acted  In  a 
Judicial  capacity,  and  couid  only  be  held 
liable  under  the  statute  In  a  suit  by  the  ward, 
when  he  had  accepted  a  security  upon  the 
guardian's  bond  of  whose  sufficiency  he  was 
not  satisfied.  And  "the  same  reasons  of  pri- 
vate Interest  and  public  policy  which  operate 
to  render  a  Judicial  officer  exempt  from  civil 
liability  for  bis  Judicial  acts  within  his  Juris- 
diction apply  to  the  quasi  Judicial  officer  as 
well;  and  It  is  well  settled  that  the  quasi 
Judicial  officer  cannot  be  called  upon  to  re- 
spond in  damages  to  the  private  individual 
for  the  honest  exercise  of  his  Judgment  with- 
m  his  Jurisdiction,  however  erroneous  or  mis- 
guided his  Judgment  may  be."  Mechem,  Pub. 
Off.  a  638-640.  As  the  general  assembly  has 
not  seen  fit  to  pass  any  statute  Imposing  a 
liability  upon  county  Judges  In  taking  bonds 
of  sheriffs  or  other  officiate  similar  to  that 
required  In  the  case  of  guardians  and  wards, 
their  liability  In  transactions  of  this  char- 
acter must  be  measured  by  the  general  rule 
in  such  cases.  There  Is  no  Intimation  in 
the  pleading  or  proof  that  the  defendant 
acted  corruptly  In  taking  the  bond  of  Lln- 
vlUe;  but,  on  the  contrary,  it  te  shown  that 
he  is  not  a  lawyer  by  profession,  and  that, 
when  the  bond  was  tendered  to  him  In  open 
court,  he  called  upon  the  county  attorney 
to  know  whether  it  was  properly  executed, 
and  that  he  did  not  accept  or  approve  it  un- 
til after  he  had  been  assured  by  the  law 
officer  of  the  county  that  it  was  all  right  in 
every  respect  We  see  no  reason  why  the 
universal  rule  which  is  applicable  to  all  ac- 
tions of  Judicial  officers,  honestly  taken, 
should  be  departed  from  In  this  case.  Judg- 
ment affirmed. 

GUPPY,  jr.,  dissents. 


NORTHERN  BANK  OF  KKNTIIOKY  v. 

FARMERS'  NAT.  BANK  OF 

GYNTHIANA  et  al.i 

(Court  of  Appeals  of  Kentucky.    June  18. 

1601.) 

PRBFERBNCB  OF  CREDITORS— OPERATION  A? 
ASSIQNMBNT-JOINDER  OF'  CAUSES  OP  AC- 
TION —  EFFHiCT  OF  BUBSKQU15NT  PREFER- 
BNCBS— DEPOSIT  IN  BANK  AS  PREFERENCE 
OF  BANK— RELEASE  OF  SURETY. 

1.  A  petition  by  a  creditor  to  have  an  act  of 

S reference  committed  by  an  insolvent  debtor 
eclared  to  operate  as  an  assignment  for  the 
benefit  of  creditors  states  but  a  single  canse 
of  action,  though  other  acts  of  preference  snb- 
seqaently  committed  are  also  alleged,  and  there- 
tore  plaintiff  cannot  be  required  to  make  an 
election,  it  being  proper,  upon  adjudging  that 
the  first  preference  operated  as  an  assignment 
to  further  adjudge  that  the  creditors  subse- 
quently preferred  shall  surrender  the  property 
alleged  and  proved  to  have  been  obtained  by 
them. 

2.  Where  a  deposit  In  bank,  made  by  an  In- 
solvent debtor,  was  applied  by  the  bank  to  the 
payment  of  a  note  it  held  against  the  depositor, 

*  Reported  by  Edward  W.  HInes,  Esq.,  ot  th« 
Franktort  bar,  and  foTm«rly  (tat*  raportar. 
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in  order  to  prevent  the  release  of  a.  sarety  in 
the  note,  the  making  of  the  deposit  was  a  pref- 
erence within  the  statute,  though  there  may 
have  been  no  intent  to  prefer,  as  that  was  the 
natural  result;  and  therefore,  In  an  action  to 
hare  a  prior  act  of  preference  declared  to 
operate  as  an  assignment,  the  bank  may  be 
required  to  surrender  the  money,  the  facts  con- 
stituting the  deposit  an  act  of  preference  being 
alleged  and  proved. 

3.  The  payment  applied  to  the  note  being 
adjndged  to  be  within  the  statute,  the  parties 
are  placed  where  they  were  originally,  and 
therefore  the  surety  is  not  released. 

Appeal  from  circuit  court,  Bourbon  coun- 
ty. 

"To  be  officially  reported." 

Consolidated  actions  by  Sallle  B.  Bamett 
and  the  Farmers'  National  Bank  of  Cynthi- 
ana  against  John  I.  Moore  and  others  to  have 
certain  transfers  of  property  declared  to 
operate  as  an  assignment  for  the  benefit  of 
creditors.  Judgment  for  plaintlfCs,  and  the 
Northern  Bank  of  Kentucky,  one  of  the  de- 
fendants, appeals.    Affirmed. 

McMillan  &  Talbott,  for  appellant  J.  J. 
Osborne  and  Hannon  Stltt,  for  appellees. 

HOBSON,  X  On  May  9,  1895,  John  I. 
Moore  executed  a  mortgage  to  William  M. 
Layson  and  others  to  secure  them  as  cred- 
itors in  certain  debts  owing  by  blm.  On 
August  29,  1806,  he  sold  86  head  of  cattle, 
which  he  owned  at  the  time  the  mortgage 
was  executed,  and  received  therefor  a  check 
for  ^,557.75.  Thte  cbeck  he  deposited  with 
the  Northern  Bank  of  Kentucky,  and  was 
credited  by  the  amount  on  its  books.  It  held 
n  note  against  blm  for  $4,534.78,  which  bad 
been  due  for  three  months,  and  on  Septem- 
ber 4,  1896,  it  charged  the  note  to  his  ac- 
count After  this  he  checked  on  the  account 
but  the  baift  refused  to  pay.  The  reason  for 
charging  the  note  to  the  account  was  that 
the  surety  in  the  note  denied  signing  it,  and 
the  bank  was  advised  that  it  released  the 
surety  if  It  did  not  apply  the  deposit  to  the 
payment  of  the  note.  See  PursIfuU  v.  Bank- 
ing Co.,  97  Ky.  154,  30  S.  W.  203.  After  aU 
this,  on  September  21, 1806,  Sallie  E.  Bamett 
filed  her  petition  in  equity  against  Moore  and 
the  holders  of  the  mortgage  executed  on  May 
9th,  alleging  that  she  was  a  creditor  of 
Moore,  that  he  was  insolvent, and  that  the 
mortgage  was  executed  by  him  in  contempla- 
tion of  Insolvency,  with  the  Intent  to  prefer 
the  mortgagees  to  the  exclusion  of  bis  other 
creditors.  No  mention  was  made  in  this  pe- 
tition of  the  transaction  with  the  Northern 
Bank  of  Kentucky;  but  on  November  7,  1895, 
the  Farmers'  National  Bank  of  Cynthlana 
filed  its  petition  attacking  In  the  first  para- 
graph the  mortgage  of  May  0th,  and  In  the 
second  paragraph  made  the  following  allega- 
Hobb:  "The  plaintiff  further  says  that  on 
the  said  9th  day  of  May,  1805,  the  defend- 
ant John  I.  Moore  owned  a  large  lot  of  feed- 
ing cattle,  or  fat  cattle,  the  number  or  value 
of  which  Is  to  the  plaintiff  unknown;  and 
that  on  the day  of  August  or  Septem- 


ber, 1895,  he  sold  eighty -one  (81)  head  of  cat- 
tle to  one  Moses  Kahn  for  $5,811.75,  and  re- 
ceived the  purchase  price  therefor,  and  the 
same  was  deposited  to  his  credit  with  the  de- 
fendant the  Northern  Bank  of  Kentucky,  and 
the  said  defendant  the  Northern  Bank  of  Ken- 
tucky Is  now  seeking  to  appropriate  said  sum 
of  money  to  the  satisfaction  of  the  debt  due  to 
it  by  the  defendant  John  L  Moore  before  the 
SUb  day  of  May,  1805;  and  plaintiff  says 
that  the  money  so  deposited,  being  the  avails 
of  the  cattle  owned  by  John  I.  Moore  on  the 
Otb  day  of  May,  1895,  passed  by  his  act  of 
preference  committed  on  said  day,  as  here- 
inbefore stated,  to  and  for  the  benefit  of  all 
his  creditors,  and  was  an  act  done,  suffered, 
or  permitted  by  the  said  defendant  John  L 
Moore  in  contemplation  of  insolvency,  and 
with  the  design  to  prefer  said  bank  to  the 
exclusion.  In  whole  or  in  part,  of  his  other 
credltoiB."  The  cases  were  consolidated,  and 
on  final  submission  the  court  at  the  Novem- 
ber term,  1896,  adjudged  the  mortgage  an 
act  of  insolvency,  and  referred  the  cases  to 
the  commissioner  to  report  what  property 
Moore  owned  at  the  time  the  mortgage  was 
executed,  and  what  bad  become  of  it  and 
the  proceeds.  The  commissioner,  on  June  3, 
1897,  reported  the  sale  of  the  cattle,  the  de- 
posit of  the  money  with  the  bank,  and  Its 
application  by  the  bank  to  the  payment  of 
the  note,  as  above  stated.  The  bank  at  this 
time  had  filed  no  answer  to  the  petition,  but 
only  a  demurrer.  After  this  Its  demurrer 
was  overruled.  Also  a  motion  by  It  that  the 
plaintiff  be  required  to  elect  whether  it 
would  attempt  to  proceed  against  the  North- 
em  Bank  to  refund  the  money  as  being  the 
proceeds  of  property  owned  by  Moore  at  the 
time  of  his  committing  the  act  of  Insolvency, 
or  rely  upon  the  payment  of  the  note  as  hav- 
ing been  made  by  Moore  in  contemplation  of 
Insolvency,  with  the  design  to  prefer  the 
bank  to  the  exclusion  of  his  other  creditors. 
In  overruling  this  motion  the  court  placed  its 
decision  on  the  ground  that  only  one  cause  of 
action  was  set  up,  to  wit  the  refunding  of 
tlie  money  deposited  by  Moore  as  being  the 
proceeds  of  property  owned  by  him  at  the 
time  of  his  committing  the  alleged  act  of 
Insolvency.  At  the  December  term  of  1897 
the  bank  filed  answer,  in  which  it  denied  that 
the  transaction  was  done  in  contemplation  of 
insolvency  by  Moore,  or  to  prefer  it  to  his 
other  creditors,  but  alleged  that  It  was  in 
food  faith,  and  before  any  suit  had  been 
filed  attacking  the  mortgage;  that  it  had  no 
notice  that  Moore  was  insolvent  or  had  com- 
mitted an  act  of  insolvency;  and  tliat  the 
deposit  was  applied  to  the  payment  of  the 
note  on  the  advice  of  counsel,  the  surety  dis- 
claiming having  signed  the  note.  The  case 
having  been  submitted  at  the  March  term, 
1899,  the  court  ordered  the  Northern  Bank 
to  pay  to  its  receiver  the  amount  of  the  de- 
posit. From  this  Judgment  the  bank  appeals. 
No  reply  was  filed  to  the  answer  of  the 
bank,  bat  its  allegations  were  in  the  nature 
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of  an  aflSrmatlTe  denial,  and  we  do  not  think 
a  reply  was  necessary.  It  is  earnestly  Insist- 
ed for  the  bank  that,  the  transaction  with  It 
baring  occurred  before  any  suit  was  filed 
attacking  the  mortgage,  under  section  1913, 
Ky.  St,  the  court  was  without  power  to  com- 
pfcl  It  to  surrender  the  money  to  the  receiver, 
and,  to  sustain  this  conclusion,  Fuqua  v.  Fer- 
rell,  80  Ky.  69,  Is  relied  on.  Substantially 
the  same  question  was  made  In  Baker  v.  Kin- 
nalrd,  94  Ky.  5,  21  S.  W.  237,  where  the  debt- 
or had  made  a  number  of  transfers  after  the 
original  act  of  Insolvency,  and  it  was  held 
that  "all  the  transfers  of  real  and  personal 
estate  and  coUecttons  made  from  and  after 
that  date  by  reason  of  the  transfers  and  In 
payment  of  these  debts  passed  to  the  cred- 
itors." The  conrt  thns  reasoned  the  matter: 
"We  are  aware  of  the  cases  cited  of  South- 
worth  V.  Casey,  reported  In  78  Ky.  395,  and 
Faqua  v.  Ferrell,  80  Ky.  69.  In  the  first  case 
the  debtor,  before  suit  was  brousht,  sold  some 
of  the  property  to  a  bona  fide  •  -chaser,  and 
obtained  the  money;  and  this  court  held  that 
parties  who  purchased  in  good  faith  could  not 
be  compelled  to  surrender  the  ■  property,  be- 
cause the  statute  provides  that  the  conrt  shall 
compel  every  person,  acquiring  by  purchase, 
abslgnment,  or  otherwise  property  or  efTects 
of  the  debtor  after  the  suit  contemplated  by 
that  act  shall  be  Instituted,  to  surrender  the 
same  to  the  receiver.  The  question  decided  in 
that  case  does  not  arise  here,  for  the  reason 
that  none  of  the  estate  of  the  debtor  was  pur- 
chased In  good  faith,  bnt  all  the  collaterals 
and  mortgages  taken  to  secure  antecedent 
debts  by  an  insolvent  debtor  with  the  design 
to  prefer,  and  the  sums  of  money  collected 
by  the  creditor  from  the  collaterals,  Is  the 
money  the  chancellor  requires  refunded.  The 
debtor  has  paid  no  money,  as  in  the  case  of 
Fnqna  v.  Ferrell,  but  the  creditor  has  collect- 
ed it  from  the  pledged  estate,  which  pledge 
was  an  act  of  Insolvency  within  the  statnte. 
In  other  words,  there  are  no  bona  fide  piu>- 
chasers  in  this  case,  and,  while  there  are 
bona  fide  creditors,  they  have  brought  them- 
selves within  the  statute  by  obtaining  the 
preferences  already  referred  to.  Bona  flde 
creditors  are  not  protected  unless  the  debt 
and  mortgage  are  simultaneously  created  and 
executed  before  suit  brought,  without  knowl- 
edge of  the  contemplated  insolvency  and  the 
design  to  prefer."  In  the  subsequent  case  of 
Oliver  V.  Sutton,  102  Ky.  334.  43  S.  W.  475, 
where  the  same  question  was  made  again, 
the  conrt  said,  after  quoting  the  sections  of 
the  statute:  "We  see,  therefore,  that  the  pro- 
ceeding contemplated  by  the  act  Is  one  to  se- 
cure the  possession  by  the  conrt  of  all  the 
property  owned  by  the  debtor  at  the  time 
the  act  was  committed  which  operated  as  an 
assignment,  and  to  administer  the  estate  of 
the  Insolvent  In  the  same  manner  as  the  es- 
tate of  a  deceased  person  Is  administered.  To 
secure  the  possession,  It  was  essential  to  make 
parties  to  the  proceeding  all  persons  to  whom 
transfers  had  been  made  giving  preferences. 


and  It  was  essential  to  make  complete  aver- 
ments as  to  all  such  transfers  which  were 
made  prior  to  the  beginning  of  the  suit;  for 
otherwise,  as  distinctly  held  in  Fuqna  t.  Fer- 
rell, 80  Ky.  69,  the  surrender  of  the  property 
BO  transferred  could  not  be  compelled.  Hold- 
ing this  view  as  to  the  scope  and  meaning  of 
the  act,  we  are  of  opinion  that  all  transferees, 
within  the  statutory  period  of  limitation,  were 
properly  parties  defendant  to  the  cross  peti- 
tion of  appellants,  and  were,  moreover,  nec- 
essary parties,  if  it  were  Intended  to  sub- 
ject the  property  transferred  to  them  to  the 
proceeds  of  administration  as  a  part  of  the 
Insolvent's  estate.  The  object  authorized  by 
the  statute  to  be  accomplished  is  the  declara- 
tion and  administration  of  a  trust  embracing 
all  the  property  of  the  insolvent  debtor  for 
the  benefit  of  all  his  creditors.  The  limita- 
tion sought  to  be  applied  by  the  appellees,  the 
Western  Bank  and  others,  would  result  In  the 
declaration  and  administration  of  a  trust  em- 
bracing only  such  property  as  was  transfer- 
red to  a  single  creditor,  together  with  proper- 
ty ti-ansferred  subsequent  to  the  bringing  of 
the  suit  Taking  the  whole  statute  together, 
it  is  Impossible  to  believe  that  this  could  have 
been  the  legislative  intent.  As  a  matter  of 
course,  each  of  the  preferences  alleged  cannot 
be  adjudged  to  operate  as  an  assignment,  but 
tho  earliest  preference  established  within  the 
period  of  limitation  should  be  so  adjudged, 
and  the  subsequent  preferential  transferees 
be  adjudged  to  surrender  the  property  obtain- 
ed by  them."  The  circuit  court  seems  to  have 
followed  these  cases.  The  proof  warrants  the 
following  conclusion:  Moore  was  Insolvent 
at  the  time  the  deposit  was  made  and  when 
the  note  was  charged  to  his  account  The 
bank  knew  this,  or  had  reason  to  believe  it 
The  deposit  was  made  in  the  usual  course  of 
business.  Moore  did  not  have  In  mind,  at  the 
time,  the  giving  of  a  preference  to  the  bank. 
He  Intended  checking  the  money  out  in  hia 
business.  But  the  preference  of  the  bank  was 
the  logical  and  iiatural  result  of  bis  deposit- 
ing the  money  there.  The  bank  did  not  intend 
to  charge  the  note  to  the  account  when  the 
deposit  was  made.  This  was  suggested  by 
Its  learning  from  the  surety  that  he  claimed 
not  to  have  signed  the  note,  and  by  the  ad- 
vice of  its  counsel  that,  if  it  allowed  the  mon- 
ey withdrawn,  It  would  release  the  surety. 
It  is  insisted  for  the  bank  that  ^e  deposit 
having  been  made  In  the  usual  course  of  busi- 
ness, without  actual  Intention  on  the  part  of 
Moore  to  give  it  a  preference  over  his  other 
creditors,  and  the  amount  having  been  ap- 
plied to  the  payment  of  the  note  by  the  bank 
in  good  faith,  as  It  had  to  do,  or  release  the 
surety,  the  bank  should  not  now  be  made  to 
give  up  the  money,  as  by  the  transaction  the 
surety  has  been  released,  and  it  cannot  be 
placed  in  statu  quo.  No  suit  had  been  brought 
against  Moore,  at  the  time  of  the  transaction, 
attacking  the  mortgage  made  in  May  as  a 
preferential  act  and  the  transaction  with 
the  bank  cannot  be  assailed  unless  It  was  it- 
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self  a  preferential  act  under  the  statute.  To 
glye  it  this  character,  the  proof  as  to  the  de- 
sign to  prefer  the  bank  to  his  other  cred- 
itors must  be  established  by  the  proof  with- 
out regard  to  the  prior  transaction  in  which 
the  mortgage  was  made.  It  has  been  held 
that,  where  a  debtor  makes  a  transfer  or 
payment  to  one  of  his  creditors  with  the 
knowledge  that  he  Is  insolvent,  the  design 
to  prefer  will  be  presumed,  unless  the  ac- 
companying circnmstances  show  plainly  that 
there  was  no  such  intention.  This  rests  up- 
on the  presumption  that  one  designs  the  usual 
result  of  his  act.  But  the  iiresmnptlon  Is  net 
absolute.  The  Intent  of  the  debtor  is  the  es- 
sence of  the  statute.  Still  the  purpose  of 
the  statute  would  be  defeated  If  It  were  de- 
nied application  simply  because  the  debtor 
did  not  in  fact  ccmtemplate  the  necessary  ef- 
fect of  bis  act  If  Moore  had  handed  the 
check  for  $4,557.75  to  the  bank,  and  directed 
the  proceeds  collected  and  credited  on  ttils 
note,  undoubtedly  the  transaction  would  have 
been  within  the  statute.  He  cannot  be  allow- 
ed to  do  by  indirection  the  same  tiling  with- 
out the  same  result.  His  act  not  only  put  it 
In  the -power  of  the  bank,  but  Imposed  on  it 
the  necessity  of  applying  the  proceeds  of  the 
check  to  the  payment  of  the  note;  for,  if  It 
had  failed  to  do  this,  it  would  have  released 
the  surety  In  the  note,  and,  after  paying  out 
the  money,  it  would  have  had  nothing  to 
look  to  for  its  debt  but  the  personal  obliga- 
tion of  Mowe,  who  was  insolvent  The  aim 
of  the  statute  is  to  secure  equity  between 
creditors,  and  its  just  purpose  cannot  l>e  de- 
feated in  Bocb  a  way.  This  is  the  equity  of 
the  case.  Grimes  ▼.  Grimes,  86  Ky.  611,  6 
S.  W.  833.  In  McMakin  v.  Stratton,  82  Ky. 
226,  renewal  notes  had  been  accepted,  which 
were  forgeries  as  to  the  surety.  It  was  held 
that  the  surrender  of  the  old  notes  and  the 
acceptance  of  the  new  ones  by  the  creditor 
did  not  release  the  surety  on  the  original 
note.  In  Struss  v.  Bank,  8»  Ky.  61, 11  S.  W. 
760,  12  8.  W.  266,  the  creditor  was  Induced 
by  a  fraudulent  representation  to  cancel  the 
note  upon  which  the  surety  was  bound.  It 
was  held  that  neither  the  surety  nor  any  one 
else  should  be  allowed  to  assert  rights  or 
claim  benefits  derived  through  the  fraud  of 
others,  and  a  nimiber  of  other  cases  are  cit- 
ed to  sustain  this  conclusion.  The  statute 
against  preferences  by  Insolvent  debtors  ap- 
plies, however  Innocently  the  creditor  may 
act  in  the  transacti<Mi.  ■  Nock's  Ez'r  v.  Good- 
loe,  5  Ky.  Law  Rep.  247.  The  principle  an- 
nounced in  the  foregoing  cases  should,  there- 
fore, apply  where  a  note  is  discharged  by  a 
payment  which  is  afterwards  adjudged  with- 
in the  statute.  Failing  debtors  are  often 
especially  solicitous  to  protect  their  sureties. 
When  money  is  tendered  to  the  creditor,  or 
he  has  the  means  of  retaining  it  in  bis 
hands,  be  is  bound  to  accept  it  or  retain  It, 
hi  order  to  hold  the  surety.  The  transaction 
Is  good  If  not  attacked  within  six  months, 
and.  when  attacked  as  by  the  terms  of  the 


statute,  such  transfers  are  subject  to  tbe  con- 
trol of  courts  of  equity.  Ky.  St  J  1911.  When 
a  payment  Is  adjudged  within  the  statute,  it 
must,  upon  equitable  principles,  place  the  par- 
ties where  they  were  originally.  We  are, 
therefore,  of  opinion  that  on  the  merits  the 
Judgment  complained  of  is  right  If  there 
was  any  defect  in  the  petition,  it  was  cured 
by  the  answer,  proof,  and  Judgment  and  on 
the  whole  case  we  see  no  error  to  the  preju- 
dice of  appellant's  substantial  rights.  The 
Judgment  is  affirmed 


BOGARD  et  al.  v.  TDBNEB  et  al.» 

(Court  of  Appeals  of  Kentucky.    June  11, 
1901.) 

EJECTMENT— SUFFICIBNCT  OT  VERDICT. 
In  an  action  to  recover  laud  and  damages 
for  Its  detention,  a  verdict  by  which  the  jury 
"find  for  the  plaintiffs"  and  fix  the  damages  ' 
does  not  authorize  a  judgment  for  the  recovery 
of  the  land. 

Appeal  from  circuit  court  Trigg  county. 

"Not  to  be  officially  reported." 

Action  by  Joe  Turner  and  others  against 
Z.  T.  Bogard  and  others  to  recover  land  and 
damages  for  its  detention.  Judgment  for 
plalntlfTs,  and  defendants  appeal.    Beversed. 

R.  iO  Burnett  for  appellants.  Denny  P. 
Smith  and  Fenton  Sims,  for  appellees. 

GUFFY,  J.  The  appellees  Instituted  this 
action  In  the  Trigg  circuit  court  against  the 
appellants,  seeking  to  recover  a  piece  of  land 
and  $200  damages  for  the  detention  thereof. 
The  defendants  denied  the  ownership  of 
plaintiffs,  and  claimed  title  in  themselves. 
After  many  and  voluminous  pleadings  and 
amendments  thereto,  a  trial  was  had,  and 
the  following  verdict  was  rendered:  "We, 
the  Jury,  find  for  the  plaintiffs,  Joe  Turner. 
Jeff.  Turner,  Taylor  Turner,  and  Bd  Turner, 
and  fix  the  damages  at  twenty-eight  dollars. 
[  Signed  ]  Houston  Winfleld,  Foreman." 
Thereupon  the  court  rendered  a  Judgment  that 
the  plaintiffs  recover  of  the  defendants  the 
land  In  controversy,  mentioned  in  the  plead- 
ings, and  "bounded  as  follows,  to  wit"  He 
then  gives  an  extended  boundary,  which  is 
not  in  accordance  with  the  boundary  set  up 
In  the  original  petition  of  the  plaintiffs.  Nor 
Is  the  number  of  acres  given.  It  is  further 
provided  that  the  defendants  are  ordered  by 
the  court  to  vacate  and  surrender  said  land 
to  the  plaintiffs.  Defendants'  motion  for  a 
new  trial  having  been  overruled,  they  prose- 
cute this  appeal. 

We  deem  It  unnecessary  to  enter  Into  an 
extended  discussion  of  the  various  pleadings 
filed,  and  evidence  introduced,  and  Instruc- 
tions given.  It  seems  to  us  that  the  testi- 
mony In  this  case  amply  and  clearly  sustains 
the  contention  of  the  appellants  that  the 
plaintiffs,  or  those  under  whom  they  claim, 
were  parties  to  the  suit  for  the  settlement 

>  Reported  by  Edward  W.  Hinea,  Kmh  •(  th« 
Frankfort  bar,  and  tormarly  State  nportw. 


Digitized  by 


Google 


608 


68  SOUTHWESTERN  REPORTER. 


(Ky, 


of  tbe  estate  of  John  P.  Turner,  and  that  the 
land  in  controTersy  was  sold  as  the  proper- 
ty of  John  P.  Turner,  and  bought  by  John 
K.  Turner,  through  whom  plalntifla  claim 
title,  and  that  said  John  B.  Turner  assigned 
his  purchase  to  appellant  Bogard.  and  by  vir- 
tue of  the  assignment  the  court  ordered  its 
commissioner  to  convey  the  land  to  said  Bo- 
gnrd,  which  was  accordingly  done.  More- 
over the  verdict  of  the  Jury  did  not  author- 
ize the  rendition  of  the  judgment  which  was 
entered  by  the  court  Harris  v.  Johnson 
<Ky.)  44  S.  W.  048;  Railroad  Co.  v.  Maddox 
<Ky.)  42  S.  W.  1124;  Lebus  v.  Poindexter 
(Ky.)  38  S.  W.  9;  Smith  v.  Comett  (Ky.)  88  S. 
W.  689.  It  may  be  further  observed  that  the 
claim  finally  relied  on  by  plaintiSs  as  to  the 
purchase  of  Will  Turner  from  Oray,  and  the 
rescission  of  that  trade,  followed  by  the 
.  possession  of  George  Turner,  Is  not  avBl- 
dently  sustained  by  the  evidence. 

After  a  careful  consideration  of  this  case, 
we  are  of  opinion  that  the  verdict  of  the 
Jury  is  palpably  against  the  testimony,  and 
that  the  Judgment  of  the  court  upon  the  ver- 
dict was  unauthorized.  For  the  reasons  in- 
dicated, the  judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial  upon  princi- 
ples consistent  with  this  opinion.        « 


ILTilNOIS  CENT.   R.  CO.  r,  WILSON.* 

(Court  of  Appeals  of  Kentucky.    June  18, 

1901.) 

RAILROADS— LEAVINQ  HAND  CAR  UNLOCKED- 
INJURY  TO  CHILD  PUAYINQ  WITH   CAR 
—CONTRIBUTORY   NEGLIGENCE. 

1.  Where  plaintiff,  a  boy  9  years  of  age,  was 
injured  by  haying  his  foot  caught  in  the  coga 
of  a  hand  car,  which  tbe  company  had  left  un- 
guarded and  unlocked  for  almost  a  weelc,  at  a 
place  which  it  knew  was  used  by  email  boys 
as  a  playground,  the  car  being  allowed  to  re- 
main there  after  the  company  had  notice  that 
the  boys  had  been  playiug  with  it,  the  ques- 
tion whether  the  company  was  guilty  of  negli- 
gence was  properly  submitted  to  the  jury. 

2.  He  court  properly  Instructed  the  Jury 
that,  though  they  might  believe  defendant  was 
guilty  of  negligence,  still,  if  they  further  be- 
lieved "plaintiff  failed  to  exercise  that  degree 
of  care  and  caution  which  persons  of  his  age, 
capacity,  and  experience  may  reasonably  be 
expected  to  ordinarily  use,  in  the  same  situa- 
tion, and  under  like  circumstances,  and  that 
but  for  the  failure  to  use  such  care  and  cau- 
tion the  injury  to  him  would  not  have  occur- 
red," he  was  guilty  of  contributory  negligence, 
and  the  jury  should  find -for  the  defendant. 

8.  An  instniction  telling  the  jury  that  If  they 
believed  plaintiff  "was  warned  of  the  danger 
in  playing  upon  the  hand  car,  and  was  of  suf- 
ficient intelligence  to  comprehend  the  danger 
incident  to  doing  so,  yet  he  persisted  in  play- 
ing with  said  machine,"  he  wag  guilty  of  such 
contributory  negligence  as  will  bar  a  recovery, 
though  defendant  may  have  been  guilty  of 
gross  negligence  in  leaving  the  car  where  it 
was  left,  fairly  submitted  every  issue  cogniza- 
ble by  the  jury,  and  therefore  defendant  can- 
not complain  that  other  instructions  which  it 
asked  were  not  given. 

Appeal  from  circuit  court,  Carlisle  county. 

>  Reported  by  Edward  W.  Hlnes,  Esq.,  of  the 
Fraakfort  bar,  and  formerly  state  reporter. 


"^ot  to  be  officially  reported." 

Action  by  Stanley  Wilson,  by  next  friend, 
against  the  Blinols  Central  Railroad  Com- 
pany to  recover  damages  for  personal  injuries. 
Judgment  for  plalntUC,  and  defendant  ap- 
peals.   Affirmed. 

Bugg  &  Wlckliffe,  for  appelant.  Sbel- 
bourne  &  Kane,  for  appellee. 

O'RBAR,  J.  Stanley  WIlBon,  a  boy  aged  9 
years,  was  injured  on  appellant's  property  at 
liardwell,  Ky.,  by  having  his  foot  crushed  by 
being  caught  in  the  cogs  of  a  hand  car.  The 
hand  car  had  been  placed  on  a  strip  of  ground 
which  had  been  macadamized  by  the  com- 
pany, and  used  by  the  public  in  going  to  and 
from  its  trains.  The  hand  car  was  left  with- 
out guard  and  unlocked,  and  had  been  so 
left  from  Monday  until  Friday,  when  tbe  ac- 
cident occurred.  Appellee^  with  a  nlunber  of 
other  boys  of  about  the  same  age,  were 
engaged  in,  and  for  some  days  before,  at  In- 
tervals, had  been,  playing  with  the  hand  car, 
pushing  it  up  and  down  this  macadam  walk 
and  riding  on  it  Appellee  was  Injured  by 
falling  and  throwing  up  his  foot,  which  was 
caught  in  the  cogs  of  the  car,  and  so  crushed 
that  amputation  at  the  Instep  was  necessary. 
He  sued  to  recover  damages,  and  the  Jury 
returned  a  verdict  for  $1,500. 

The  questions  presented  on  this  appeal  are: 
Was  the  hand  car  such  an  atti-actlve  machine 
to  children  as  made  it  negligence  In  the  owner 
to  leave  it  at  the  point  where  It  was  left  un- 
locked and  -without  guard?  This  question 
was  submitted  to  the  Jury  by  the  trial  court 
in  a  proper  instruction,  where  they  were  left 
to  find  whether  the  leaving  of  the  hand  car 
at  such  a  point  In  a  town  where  small  boys 
were  in  the  habit  of  congregating  to  play, 
with  the  knowledge  and  apparent  permission 
of  the  railroad,  was  not  such  negligence  as 
would  make  the  company  liable  for  damages 
to  a  child  Injured  thereby.  We  think  the 
question  was  properly  submitted  to  the  Jury, 
and  there  was  sufficient  evidence  on  this 
point  to  sustain  the  verdict 

Concerning  the  question  of  appellee's  con- 
tributory negligence,  the  court  submitted  to 
the  Jury  the  following  Instruction:  "Al- 
though the  Jury  may  believe  from  the  evi- 
dence the  defendant  was  guilty  of  negligence, 
still  if  they  shall  further  believe  from  the 
evidence  plaintUI  failed  to  exercise  that  de- 
gree of  care  and  caution  which  persons  of 
his  age,  capacity,  and  experience  may  rea- 
sonably be  expected  to  ordinarily  use.  In  the 
same  situation  and  under  like  drcumstances, 
and  that  but  for  the  failure  to  use  such  care 
and  caution  the  injury  to  him  would  not  have 
occurred,  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  and  the  law  is  for  the  de- 
fendant, and  the  Jury  should  so  find."  This  in- 
struction we  think  fairly  submitted  tbe  ques- 
tion to  the  Jury,  and  Is  approved. 

Concerning  the  capacity  of  tbe  Infant  plain- 
tiff to  realize  tbe  danger  of  bis  playing  with 
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tbe  hand  car,  and  of  his  accountability  for 
his  own  acta,  In  ao  far  as  they  wonld  consti- 
tute contributory  negligence,  appellant  asked 
for,  and  tbe  conn  gave,  the  following  instruc- 
tion: "Tbe  court  Instmcta  the  jury.  If  they 
belieye  from  the  evidence  that  Stanley  Wil- 
son, the  infant  plaintiff,  was  warned  of  the 
danger  in  playing  upon  the  hand  car,  and 
was  of  sufficient  intelligence  to  comprehend 
the  danger  Incident  to  doing  so,  yet  he  per- 
sisted in  playing  with  said  machine,  the  court 
Instructs  tbe  jury  that  such  action  on  bis 
part  amounts  to  contributory  negligence, 
such  as  will  bar  his  right  of  recovery,  al- 
though they  may  further  believe  that  it  [was] 
grossly  negligent  in  the  defendant  company 
to  leave  said  machine  where  it  was  left" 
This  was  sufficient,  without  the  other  Instruc- 
tions asked  for  by  appellant,  to  fairly  submit 
to  the  Jury  every  element  properly  cognizable 
by  them  in  this  case. 

The  evidence  shows  that  the  place  where 
the  hand  car  was  left  was  in  constant  use  by 
the  public  by  permission  of  tbe  company,  and 
that  small  boys  were,  and  for  a  long  time  had 
been.  In  the  practice  of  congregating  at  that 
point,  engaging  in  childish  sports,  such  as 
playing  ball,  etc.,  and  that  this  hand  car  was 
left  at  the  point  in  question  for  nearly  a 
week  without  guard,  and  without  being  lock- 
ed, in  such  a  position  where  It  conld  be  easily 
used  by  children  of  the  age  of  appellee,  and 
was  so  used  by  them  in  playing,  with  the 
knowledge  of  appellant.  These  facts,  we 
think,  fully  sustain  the  charge  of  negligence, 
and  sustain  the  verdict  of  the  Jury  In  this 
case.  Perceiving  no  error  prejudicial  to  ap- 
pellant, the  judgment  is  affirmed. 


OARPENTEB  v.  LASWELL.* 

(Court  of  Appeals  of  Kentucky.    June  18, 

1901.) 

ABSBNT  DEFENDANTS  —  PERSONAL  SBRVIOB 
PRIOR  TO  TRIALr— COMMISSION  OP  TORT  BY 
PARTNBRS-DISCONTINUANCB  OP  ACTION  AS 
TO  ONE  PARTNBR^PIRB  SET  BY  ESCAPING 
SPARKS— BVIDBNCB  OP  SIMILAR  PIRE3. 

1.  Where  a  nonresident  defendant  was  before 
the  court  by  personal  service  at  the  time  of 
the  trial  upon  which  the  judgment  appealed 
from  was  rendered,  It  is  immaterial  whether 
he  was  before  the  court  at  the  time  of  a  for- 
mer trial. 

2.  Where  partners  were  sued  jointly  for  a 
tort,  the  discontinuance  of  the  action  as  to 
one  of  them  was  not  a  bar  to  the  recovery 
of  full  damages  against  the  other. 

3.  In  an  action  to  recover  damages  for  the 
burning  of  plaintiff's  house,  alleged  to  hare 
been  caused  by  sparks  escaping  from  defend- 
ants' smokestack,  evidence  that  sparks  escap- 
ing from  the  smokestack  had  previously  set 
fire  to  trees  and  other  property  m  the  vicinity 
of  plaintiff's  house  was  admissible. 

4.  There  being  evidence  that  plaintiff's  house 
was  burned  on  a  dry  day,  that  a  brisk  wind 
was  blowing  from  defendants'  smokestack  di- 
■rectly  over  plaintiff's  house,  that  the  spark  ar- 
rester was  out  of  place,  that  when  this  was 
tme  sparks  and  cinders  habitually  escaped,  and 

>  Reported  by  Edward  W.  Hlnes,  Esq.,  tt  tlie 
Frankfort  bar,  and  (onnerlr  state  reporter. 
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that  defendants  were  burning  hickory  wood  In 
their  furnace,  the  question  of  negligeOce  was 
properly  submitted  to  the  jury. 

Appeal  from  circuit  court,  Barren  county. 

"Not  to  be  olnclally  reported." 

Action  by  Frank  M.  Laswell  against 
Charles  B.  Carpenter  and  F.  C.  Bayless  to 
recover  damages  for  the  destruction  of  proi)- 
erty  by  Are.  Judgment  for  plaintiff  against 
Charles  E.  Carpenter,  and  that  defendant  ap- 
peals.   Affirmed. 

V.  H.  Balrd,  for  appellant  W.  L.  Porter, 
Basil  Richardson,  and  Geo.  T.  Duff,  for  ap- 
pellee. 

BURNAM,  J.  Appellee,  Frank  M.  Las- 
well,  insUtuted  this  suit  against  Charles  B. 
Carpenter  and  F.  O.  Bayless  as  partners,  al- 
leging that  they  were  engaged  in  the  manu- 
facture of  handles  for  axes,  hatchets,  and 
other  tools,  by  means  of  machinery,  and 
that  in  operating  their  machinery  they  used 
as  fuel  wood  and  shavings;  that  the  smoke 
and  sparks  from  their  furnace  passed  out 
through  a  large  smokestack,  which  had  a 
spark  arrester  attached  to  the  top  of  It;  that 
on  a  certain  windy  day  in  March,  1888,  they 
negligently  and  carelessly  failed  to  have  the 
spark  arrester  placed  over  the  top  of  their 
chimney  stack;  ana  that,  by  reason  of  such 
negligence,  sparks  of  fire  and  coals  were 
allowed  to  escape  tuerefrom,  which  fell  upon 
the  roof  of  his  dwelling  house,  by  which  It 
was  set  fire  and  totally  destroyed.  Personal 
service  was  had  upon  Bayless,  and  an  at- 
tachment sued  out  against  Carpenter,  on  the 
gmwxA  that  he  was  a  nonresident  of  tbe 
state.  Carpenter  filed  a  special  demurrer  to 
uie  jurisdiction  of  the  court  upon  the  ground 
that  the  attachment  conld  not  be  granted  on 
the  ground  of  nonresidency  for  any  claim 
other  than  a  debt  or  demand  arising  upon  a 
contract,  express  or  implied  (see  section  194, 
subsec.  8,  Civ.  Code),  and  that  he  could  not 
be  brought  before  the  court  in  the  case 
by  constructive  process.  Plaintiff  thereupon 
amended  his  petition,  and  alleged,  as  an 
additional  grouna  for  attachment,  that  Car- 
penter was  about  to  seli,  convey,  and  other- 
wise dispose  of  his  property  with  the  frau- 
dulent intent  to  cheat,  hinder,  and  delay  his 
creditors,  and  was  about  to  remove  his  prop- 
erty, or  a  material  part  thereof,  oat  of  the 
state,  not  leaving  enough  therein  to  satisfy 
pThintlfTs  claim.  The  defendant  Carpenter 
again  filed  a  special  demurrer,  which  was 
overruled.  He  thereupon  ffied  his  separate 
answer,  in  which  he  alleged  that  Bayless 
had  no  Interest  In  the  plant,  but  was  em- 
ployed by  him,  at  a  stated  salary,  to  man- 
age the  business  for  him,  and  denied  the 
negligence  complained  of.  Bayless  filed  a 
similar  answer,  and  a  trlalf  before  a  jury 
at  the  November  term,  1898,  resulted  In  a 
failure  of  tlie  jury  to  agree  on  a  verdict  as 
to  Carpenter,  and  the  proceeding  against 
Bayless  was  dismissed  upon  tbe  ground  that 
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he  had  no  Interest  In  the  plant  Plaintifl 
thereupon  had  a  summons  iesued,  which  was 
served  upon  F.  0.  Bayless,  as  agent  of  ap- 
pellant. Carpenter,  as  required  by  subsection 
6  of  section  51  of  the  CStU  Code,  on  the 
1st  day  of  April,  1899.  The  case  was  tried 
at  the  following  June  term,  and  a  trial  be- 
fore a  Jury  resulted  in  a  verdict  and  ludg- 
ment  In  favor  of  plaintiff  for  $760.  Grounds 
and  motion  for  a  new  trial  having  been 
overruled,  the  case  Is  now  here  for  review. 
It  Is  Insisted:  First,  that  the  court  erred 
in  falling  to  sustain  the  special  demurrer  as 
to  the  jurisdiction  of  the  court;  second,  that 
as  the  action  was  instituted  against  Oar- 
penter  and  Bayless  as  partners,  and  had 
been  dlsmlsseu  as  against  Bayless,  it  could 
not  thereafter  be  prosecuted  against  Oar- 
penter;  third,  that  the  court  erred  in  admit- 
ting Incompetent  evidence  upon  the  trial. 

Section  61  of  the  Civil  Code  provides  "that 
a  plaintiff  may  at  any  time  before  a  Judg- 
ment have  a  summons  served  on  the  def^id- 
ant  if  found  In  this  state  although  a  warn- 
ing order  may  have  previously  l>eea  en- 
tered against  him;  and  after  such  service 
the  case  shall  proceed  as  in  cases  of  actual 
service."  As  appellant  was  properly  before 
the  court  by  service  upon  Bayless,  the  per- 
son in  charge  of  his  factory,  before  the  term 
of  the  court  at  which  the  Judgment  was 
procured,  we  thlnJc  it  is  unnecessary  to  con- 
sider the  question  whether  he  was  properly 
before  the  court  or  not  at  the  previous  term, 
when  the  trial  resulted  in  a  "hung  Jury." 
Xor  Is  it  important  that  the  suit  had  been 
originally  instituted  against  both  appellant 
and  Bayless  as  partners.  The  action  was 
for  a  tort,  and  in  proceedings  of  this  char- 
acter the  discontinuance  of  the  action 
against  one  is  not  a  bar  to  a  recovery  of 
full  damages  against  the  other.  See  6  Enc. 
Pi.  &  Prac.  pp.  864,  947. 

Appellant  complains  that  evidence  was 
permitted  to  go  to  the  Jury  showing  that 
sparks  escaping  from  the  smokestack  had 
previously  set  fire  to  trees  and  other  prop- 
erty In  the  vldnlty  of  appellee's  housa  We 
think  this  testimony  competent.  Complaint 
is  also  made  that  the  court  erred  In  not  di- 
recting the  Jury  to  find  a  verdict  for  the 
defendant.  There  was  proof  to  the  effect 
that  appellee's  house  was  burned  on  a  dry 
March  day,  and  that  a  brisk  wind  was  blow- 
ing from  appellants'  smokestack  directly 
over  appellee's  house,  and  that  their  spark 
arrester  was  not  closed  down;  that  they 
were  burning  hlck(H7  wood  In  their  furnace 
—notoriously  among  the  most  inflammable 
of  all  materials;  and  that  the  sparks  and 
rlnders  habitually  escaped  from  the  smoke- 
stack when  the  spark  arrester  was  not  In 
place.  There  Is  no  doubt  about  the  liability 
of  a  person  for  the  consequences  of  a  fire 
ncgllj;ently  started  or  controlled,  and  the 
question  of  negligence  In  this  case  was  prop- 
erly and  fairly  submitted  to  the  Jury  by 
the  instructions.    Judgment  affirmed. 


CRANE  et  al.  t.  WILLIAMSON  et  aLt 
(Court  of  Appeals  of  Kentucky.    Juae  14, 
1901.)  • 
PAROL    TES-nMONT    TO    VARY    WRITINa— AC- 
CEPTANCE OF  ORDBS  PAYABLE  OUT  OF  PRO- 
CEEDS OF  TIMBER— RIQHT  OF  ACCEPTOR  TO 
DEDUCT  ADVANCES  MADE. 

1.  In  determining  the  liability  of  the  accept- 
ors of  an  order,  evidence  as  to  a  parol  agree- 
ment under  which  the  order  was  drawn  is  not 
admissible,  in  the  absence  of  fraud  or  mistake. 

2.  Where  the  terms  of  a  writing  are  indef- 
inite or  UDcertaia,  the  court  may  consider  the 
situation  and  surroundings  of  the  parties,  to 
arrive  at  their  real  intention. 

3.  Where  defendants  accepted  an  order  pay- 
able out  of  the  first  money  due  the  drawers 
on  a  timber  contract,  after  deducting  any  mon- 
ey they  might  have  to  advance  to  enable  the 
drawers  to  get  the  timber  out  and  rafted  ready 
for  delivery,  they  had  the  right  to  make  such 
advances  as  were  necessary  to  keep  the  draw- 
ers on  their  feet  and  to  protect  the  timber  from 
seizure  under  legal  process,  and  are  therefore 
entitled,  before  paying  the  order,  to  deduct  ad- 
vances made  npon  the  assurance  of  the  draw- 
ers that  they  were  necessary  to  meet  certain 
charges  on  the  logs,  as  they  had  no  notice  that 
the  assurances  were  untrue,  and  the  advances 
were  made  according  to  the  usual  course  of 
business,  and  within  tiie  reasonable  expecta- 
tion of  the  parties  when  the  order  was  given. 

Paynter,  C.  J.,  and  White,  J.,  dissentiag. 

Appeal  from  circuit  court,  Boyd  county. 

"To  be  officially  reported." 

Action  by  Ben  Williamson  &  Co.  against 
C  Crane  &  Co.  and  others  on  an  accepted 
order.  Judgment  for  plaintiffs,  and  defend- 
ants C.  Orane  &  Co.  appeal.    Reversed. 

Ohas.  W.  Baker  and  R.  C.  Bums,  for  ap- 
pellants.   Hager  &  Stewart,  for  appellees. 

HOBSON,  J.  Appellants,  C.  Crane  A  Co., 
are  lumbermen  doing  business  at  Cincinnati, 
Ohio.  They  made  contracts  with  R.  H. 
Prlchard  and  J.  P.  Brubaker,  doing  business 
as  a  firm  under  the  name  of  Prlchard  &  Bru- 
baker, for  the  purchase  of  a  large  number  of 
logs  on  Twelve  Pole  and  Guyandotte  rivers 
and  their  tributaries.  In  West  Virginia.  Part 
of  the  logs  had  been  delivered  prior  to  Sep- 
tember 1,  1896.  Appellees,  Ben  M.  "William- 
son and  W.  J.  Williamson,  as  partners  un- 
der the  firm  name  of  Ben  Williamson  &  Oo., 
are  merchants  at  Catlettsburg,  where  Prlch- 
ard &  Brubaker  also  resided,  and  had  a  debt 
against  them,  for  supplies  furnished  them, 
amounting  to  $6,731.39.  About  September  1, 
1896,  appellees,  Williamson  &  Co.,  presented 
to  appellants.  Crane  &  Co.,  for  acceptance, 
the  following  order  drawn  on  appellants  by 
Prlchard  &  Brubaker: 

"0.  Crane  &  Co.,  Cincinnati,  Ohio:  Pay  to 
the  order  of  Ben  Williamson  8t  Co.,  out  of 
the  proceeds  of  timber  delivered  hereafter 
from  waters  of  Twelve  Pole  and  Guyandotte 
rivers,  West  Virginia,  the  East  Lynn  and  R. 
A.  Lewis  Jobs,  under  our  contract  with  you, 
the  sum  of  $5,731.39;  and  this  shall  stand  as 
your  receipt  for  all  payments  made.    R.  H. 

*  Reported    by    Edward    W.    Hlnes,    Esq.,    ot    the 
Fraoklart  bkr,  and  lormerlr  itate  reporter. 
'  For  dlSBenting  opinion,  see  63  S.  W.  >7S. 
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Prichard.  Prlchard  ft  Bruba&er.  Aug.  31, 
1890." 

Previona  to  the  sending  of  this  order  there 
had  been  an  Interview  between  appellants 
aud  Williamson  &  Co.  In  which  It  had  been 
arranged  that  an  order  should  be  drawn,  and 
would  be  accepted.  Crane  &  Co.  declined  to 
accept  the  order  on  the  ground  that  it  was 
not  worded  Just  as  they  wanted  It  worded, 
and  did  not  conform  to  their  understanding 
of  the  arrangement.  Later  they  wrote  out 
the  following  order,  which  was  duly  signed 
by  Prichard  ft  Brubaker  and  accepted  by 
them: 

"Oitlettsburg,  Boyd  county,  Kentucky. 
Messrs.  C.  Crane  ft  Co.,  Cincinnati,  Ohio— 
(Jentlemen:.  Pay  to  the  order  of  Ben  Wil- 
liamson &  Co.,  out  of  the  first  money  due  ua 
on  the  Twelve  Pcrfe  and  Ouyandotte  rivers. 
West  Virginia,  the  B2a8t  Lynn  and  R.  A. 
Lewis  jobs,  under  our  contract  with  you, 
which  means,  after  deducting  all  moneys 
you  have  paid  on  said  timber,  and  any  mon- 
ey that  you  may  have  to  advance  in  order  to 
get  same  out  and  rafter  ready  tar  delivery 
as  per  our  contract  with  you,  the  sum  of 
$5,731.39;  and  this  shall  stand  as  your  re- 
ceipt for  all  payments  so  made.  R.  H.  Prich- 
ard. Prichard  ft  Brubaker.  September  8, 
1886. 

"Accepted.    0.  Crane  &  Co." 

In  the  contracts  between  Crane  &  Co.  and 
Prichard  &  Brubaker  it  was  stipulated  that 
Crane  &  Co.  were  to  make  advances  to  Prich- 
ard &  Brubaker  on  the  logs,  to  enable  them 
to  get  the  timber  out  At  the  time  the  order 
was  accepted,  Prichard  &  Brubaker  had  de- 
llva«d  to  Crane  &  Co.  logs  to  the  amount  of 
about  $37,000,  and  had  been  advanced  on 
the  contracts  about  $75,000.  After  the  order 
was  given,  Prichard  &  Brubaker  continued 
to  deliver  logs,  and  Crane  ft  Co.  continued  to 
make  advances  from  time  to  time,  until 
Prichard  &  Brubaker  failed,  in  the  spring  of 
the  year  18&7.  After  the  failure  of  Prichard 
ft  Brubaker,  a  settlement  was  made  between 
them  and  Crane  ft  Co.,  on  which  it  turned 
out  that  Crane  ft  Co.  bad  advanced  In  all 
$162,570.18.  aiid  that  after  crediting  Prich- 
ard &  Brubaker  by  all  the  logs  delivered, 
there  was  a  balance  due  from  them  to 
Crane  <&  Co.  of  $3,392.19.  This  amount  was 
reduced  about  one-third  by  some  logs  after- 
wards delivered.  Appellees,  Williamson  ft 
Co.,  then  filed  this  action  against  Crane  ft 
Co.,  on  the  order  which  they  had  accepted,  to 
recoy«r  the  amount  of  the  order,  on  the 
ground  that,  of  the  total  sum  advanced  by 
Crane  ft  Co.  after  September  8,  1896,  $11,- 
930.33  was  not  used  by  Prichard  &  Brubaker 
in  getting  out  the  timber,  but  was  applied 
by  ttaem  to  the  payment  of  other  debts,  and 
that  to  this  extent,  or  more,  Crane  &  Co. 
should  not  have  paid  the  money  to  Prichard 
&  Brubaker,  but  retained  It  for  the  payment 
of  the  order.  The  court  below  held  Crane  ft 
Co.  responsible,  and  they  have  appealed. 

It  Is  insisted  for  appellants  that  the  evi- 


dence ofTered  by  them  as  to  the  verbal  ar- 
rangement under  which  the  order  was  drawn 
should  have  been  admitted.  This  evidence 
was  properly  excluded  by  the  court  below. 
When  parties  have  deliberately  put  their  con- 
tract in  writing,  the  writing  supersedes  the 
parol  negotiations,  and  their  rights  must  be 
determined  from  the  written  contract  itself, 
in  the  absence  of  fraud  or  mistake.  Moore  v. 
Parker,  15  Ky.  Law  Bep.  126;  Worland  v. 
Secrest  (Ky.)  61  S.  W.  445;  Blaklstone  v. 
Bank,  87  Md.  302,  39  Atl.  866;  Daniel,  Neg. 
Inst  i  617.  But  in  all  contracts  the  thing  to 
be  arrived  at  by  the  court  In  fixing  the  lia- 
bility of  the  parties  is  the  actual  Intention  of 
the  instrument.  While  we  cannot  consider 
the  parol  negotiations  between  the  parties 
previous  to  the  execution  of  the  written  con- 
tract in  order  to  ascertain  its  proper  mean- 
ing,' we  may  consider  their  situation  and 
surroundings  to  arrive  at  the  real  Intention 
of  the  instrument,  where  its  terms  are  indefi- 
nite or  uncei-taln.  Bish.  Cent  S  372.  The 
proof  shows  that  Prichard  ft  Brubaker  had 
to  pay  the  landowners  for  the  timber,  the 
workmen  for  cutting  It,  the  haulers  for  trans- 
porting it,  and  still  another  set  of  men  for 
rafting  and  floating  it  to  the  mouth  of  the 
stream.  This  was  all  to  be  done  in  West 
Virginia,  In  the  moimtalns,  and  these  men 
were  all  to  be  paid  promptly.  To  carry  on 
this  business,  Prichard  ft  Brubaker  main- 
tained several  stores  to  furnish  supplies  to 
their  men.  To  keep  a  stock  in  these  stores, 
they  had  to  maliitaln  their  credit  with  the 
merchants  from  whom  they  bought  and  cer- 
tain banks.  Crane  ft  Co.  had  nothing  to  do 
with  the  operations  in  West  Virginia.  The 
proof  also  shows  that  in  contracts  of  this 
character  there  is  heavy  expense  in  getting 
out  the  first  of  the  timber,  on  account  of  the 
construction  of  tramways,  sluice  dams,  and 
the  like,  and  that  the  profit  on  the  contract 
Is  largely  on  the  latter  part  of  It  Prichard 
ft  Brubaker  were  men  of  high  character. 
They  were  heavily  Involved  when  the  con- 
tracts were  made,  and  when  the  order  was 
given,  and  could  not  carry  out  their  contract 
unless  maintained  by  Crane  &  Co.  Appellees 
were  -well  aware  of  the  situation  of  the  par- 
ties, and  the  way  the  business  was  done  by 
Prichard  &  Brubaker.  Mr.  Brubaker,  of  the 
firm  of  Prichard  ft  Brubaker,  was  tiie  son- 
in-law  of  appellee  Ben  Williamson,  and  the 
brother-in-law  of  appellee  W.  J.  Williamson. 
All  the  money  which  Crane  ft  Co.  advanced 
to  Prichard  ft  Brubaker  was  advanced  on 
their  positive  assurances  that  it  was  abso- 
lutely necessary  to  enable  them  to  get  out 
the  timber,  and  to  pay  certain  charges  which 
were  then  named.  Crane  ft  Co.  were  re- 
luctant to  furnish  much  of  the  money,  and 
only  famished  it  because  they  were  made  to 
believe  that  unless  It  was  furnished,  suits 
would  be  brought  in  West  Virginia,  and  a 
greater  loss  would  fall  upon  them.  The 
money  which  was  furnished  was  not  In  all 
cases  applied  to  the  purposes  for  which  it  was 
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obtained,  but  was  pinced  In  bank,  to  the 
credit  of  Prlchnrd  &  Brubaker,  and  about 
fll,000  of  It  was  paid  out  by  them  In 
small  amounts,  from  time  to  time,  on  debts 
of  Prlehard  A  Brubaker  to  banks  and  other 
people.  The  money  that  ■waa  furnished  after 
the  order  was  accepted  was  paid,  Just  as 
that  had  been  which  had  been  advanced  be- 
fore. In  January,  1887,  Prlehard,  who  was 
the  bTisinesa  man  of  the  firm  of  Prlehard  & 
Brubaker,  and  stayed  In  the  mountains,  run- 
ning the  buslneae,  failed  In  health;  and  there 
was  then  at  bis  bedside  a  meeting  held,  in 
which  the  managing  agent  of  Crane  &  Co. 
was  present,  for  the  purpose  of  determining 
what  should  be  done.  At  this  meeting  it 
was  shown  to  Crane  &  Co.  that  Prlehard  A 
Bnibaker  would  fall  and  be  unable  to  carry 
out  their  contract  unless  Crane  &  Co.  carried 
them  along.  To  prevent  a  greater  loss, 
Oane  A  Co.  made  considerable  advances 
then  and  for  some  time  afterwards,  but 
finally  refused  to  make  other  advances,  and 
Prlehard  &  Brubaker  failed.  When  they 
failed  a  large  quantity  of  the  timber  had  not 
been  gotten  out,  and  the  proof  shows  that  if 
this  timber  had  been  gotten  out,  as  It  would, 
no  doubt,  have  been,  but  for  the  Blckuees  of 
Prlehard,  from  which  he  never  recovered, 
there  would  have  been  no  trouble  about  the 
order  to  appellees. 

Appellees  rely  on  Rlaley  v.  Smith,  64  N. 
I.  576;  Blaklstone  v.  Bank,  87  Md.  302,  39 
Atl.  855;  and  Brlce  v.  Bannister,  10  Eng. 
Ruling  Cas.  411.  These  cases  all  involve  or- 
ders  for  the  unconditional  payment  of  mon- 
ey. If  Orane  A  Co.  had  accepted  the  order 
originally  drawn,  these  cases  wonld  be  In 
point  That  order  was  absolute,  and  Its  ac- 
ceptance would  have  made  Crane  &  Co.  re- 
sponsible to  appellees  when  logs  were  there- 
after delivered  sufficient  to  cover  the  order 
and  the  advances  previously  made.  But 
Crane  &  Co.  declined-  to  accept  that  order, 
and  this  fact  must  be  borne  In  mind  In  deter- 
mining the  effect  of  the  change  of  phraseology 
in  the  order  they  accepted.  In  this  order  the 
money  Is  directed  to  be  paid  "after  deduct- 
ing all  moneys  you  have  paid  on  said  timber, 
and  any  money  that  you  may  have  to  ad- 
vance In  order  to  get  same  out  and  rafter 
ready  for  delivery,  as  per  our  contract  with 
you."  There  is  no  controversy  as  to  the 
right  of  Crane  A  Co.  to  deduct  all  money 
they  had  paid  at  the  time  the  order  was  giv- 
en. The  case  turns  on  the  proper  construe^ 
tlon  to  be  given  the  words,  "any  money  that 
you  may  have  to  advance  In  order  to  get  same 
out  and  rafter  ready  for  delivery,  as  per  our 
contract  with  you."  These  words  show  that 
the  parties  recognized  the  fact  that  It  would 
be  necessary  for  Crane  A  Oo.  to  make  ad- 
vances to  Prlehard  &  Brubaker  In  order  for 
them  to  deliver  the  timber  according  to  their 
contract  They  also  show  that  the  accept- 
ance of  the  order  was  not  intended  to  place 
Crane  &  Co.  in  such  a  situation  as  to  de- 
prive them  of  the  benefit  of  their  contract 


with  Prlehard  A  Brubaker,  as  wonld  have 
been  the  case  had  the  order  disabled  them 
from  making  further  advances.  The  question 
to  be  determined  Is,  therefore,  what  advances 
might  Crane  &  Co.  make  without  becoming 
responsible  for  the  order  In  case  enough  mon- 
ey was  not  left  In  their  hands  to  pay  It? 
Were  they  limited  to  such  advances  as  were 
in  fact  necessary,  or  by  what  criterion  were 
they  to  be  governed?  In  order  for  Crane  & 
Co.  to  have  known  that  the  money  required 
of  them  was  absolutely  necessary  to  the  get- 
ting out  of  the  timber,  It  would  have  been  es- 
sential for  them  to  keep  acquainted  with  the 
details  of  the  business  of  Prlehard  &  Bru- 
baker. As  this  business  was  done  in  the  for- 
ests of  West  Virginia,  it  could  not  reasonably 
have  been  anticipated  that  Orane  A  Co. 
should  see  to  the  appropriation  of  the  money 
paid  by  them  to  Prlehard  &  Brubaker,  or 
that  they  should  know  before  paying  It  that 
there  was  a  real  necessity  for  It;  for  this 
would  have  Imposed  a  liability  on  Crane  A 
Co.  against  which  they  would  have  no  ade- 
quate means  ot  protecting  themselves  with- 
out taking  charge  of  the  business  of  Prlehard 
&  Brubaker,  and  paying  out  the  money  them- 
selves to  the  people  In  West  Virginia.  On 
the  other  hand,  Orane  A  Co.  were  not  at  lib- 
erty to  advance  m<mey  to  Prlehard  A  Bru- 
baker In  disregard  of  the  rights  of  appellees. 
They  had  accepted  the  order  subject  to  such 
advances  as  were  required  to  get  out  the 
timber  pursuant  to  the  contracts,  and.  In  de- 
tumilnlng  what  advances  should  be  inade.  It 
was  Incumbent  on  them  to  exercise  such  care 
and  diligence  as  might  be  reasonably  expect- 
ed according  to  the  usual  course  of  business 
of  an  ordinary  business  man  under  like  cir- 
cumstances. They  wore  not  Insures,  and 
the  parties  must  have  contemplated  that 
Crane  &  Co.  wonld  continue  to  make  advan- 
ces thereafter  just  as  they  had  done  before 
the  order  was  given.  They  had  Important  In- 
terests of  their  own  to  preserve.  These  they 
were  not  required  to  sacrifice,  but  In  protect- 
ing themselves  they  could  not  ignore  the 
golden  rule. 

It  Is  insisted  for  the  appellants  that  under 
the  order  they  are  not  responsible  unless  ou 
a  final  settlement  under  the  contracts  there 
was  enough  left  In  their  hands  due  Prlehard 
&  Brubaker  to  cover  the  order,  and  that,  as 
the  contracts  were  not  carried  out  there  is  no 
liability  on  their  part  In  support  of  this  con- 
tention, we  are  referred  to  Gallery  v.  Prlndle, 
14  Barb.  180,  Ferguson  v.  Davis,  65  Mich. 
677,  32  N.  W.  802,  Crowell  v.  Plont,  53  Mo. 
145,  and  a  number  of  other  cases,  such  as 
Newhall  v.  Clai-k,  50  Am.  Dec.  741,  In  which 
conditional  orders  were  so  construed.  But 
In  all  these  cases  the  language  of  the  order 
■vv.is  essentially  dlfTprent  from  that  before  us. 
Here  the  vt-ords  of  the  order  at  the  outset  re- 
pel this  conclusion:  "Pay  to  the  order  of 
Ben  Williamson  &  Co.,  out  of  the  first  money 
due  us."  The  timber  was  to  be  paid  for  as 
It  was  delivered,  and  these  words  cannot  fair- 
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ly  be  construed  to  refer  to  a  final  settlement 
under  the  contracts.  After  accepting  the  or- 
der. It  was  incumbent  on  appellents  to  fol- 
low the  usual  course  of  business,  and  to  make 
DO  other  advances  than  the  circumstances  ap- 
parently Justified  to  secure  a  carzylng  out  of 
the  contracts  by  Prlchard  &  Brubaker.  Brad- 
ford V.  Drew,  5  Mete.  (Mass.)  188.  It  must 
be  borne  in  mind  that  by  the  order  Crane  & 
Co.  were  authorized  to  deduct,  before  paying 
it  any  money  they  might  have  to  advance  In 
order  to  get  the  timber  out  and  rafted  ac- 
cording to  the  contracts.  They  had  the  right, 
therefore,  to  make  such  advances  as  were 
required  of  them  to  enable  Prlchard  &  Bru- 
baker to  comply  with  their  contracts;  and, 
to  do  this,  they  had  to  keep  them  on  their 
feet,  and  protect  the  timber  from  seizure  un- 
der legal  process.  In  determining  what  was 
necessary  to  protect  themselves  and  the  In- 
terest of  appellees.  Crane  &  Co.  were  requir- 
ed to  exercise  good  business  prudence  accord- 
lug  to  the  usual  course  of  business.  Such 
being  the  law,  how  stands  the  case?  Crane  & 
Co.  had  no  notice  at  any  time  that  any  of 
the  money  paid  by  them  was  not  being  used 
to  get  the  timber  out.  Nothing  Is  shown  that 
would  put  them  on  notice  of  this.  There  were 
several  hundred  men.  In  one  way  and  anoth- 
er, to  l)e  paid  in  West  Virginia.  The  proof 
shows,  without  contradicti(Hi,  that  Orane  & 
Co.  were  Informed  and  solemnly  assured  ev- 
ery time  the  money  was  obtained  that  there 
were  pressing  bills  that  must  be  paid  on  the 
timber,  or  the  contracts  could  not  be  carried 
out,  and  particulars  were  in  each  Instance 
furnished.  Prlchard  &  Brubaker  were  men 
of  position  and  character,  whom  they  had 
always  trusted,  and  the  amount  demanded  or 
paid  was  not  such  as  to  raise  suspicion. 
Prichard's  deposition  was  taken  before  he 
died.  In  it  he  says  that  there  was  no  mis- 
appropriation of  the  money,  and  we  are  by 
no  means  clear  that  he  is  not  right  about 
this.  While  about  $11,000  of  the  money  that 
was  paid  by  Crane  A  Co.  to  Prlchard  &  Bru- 
baker, and  placed  by  them  in  bank  to  their 
credit,  was  checked  out  by  them  on  other 
matters  than  the  direct  getting  out  of  the 
timber,  it  would  seem  from  the  evidence  that 
these  payments  were  ail  necessary  to  enable 
Priebard  &  Brubaker  to  stand  on  their  feet 
If  they  had  failed,  the  timl>er  would  have 
been  attached  In  West  Virginia,  and  they 
wonid  have  been  nnable  to  carry  out  their 
contracts.  In. order  for  them  to  carry  out 
their  contract  with  Crane  &  Co.,  they  had  to 
keep  up  their  stores  In  West  Virginia.  And 
we  think,  from  the  proof,  they  would  have 
failed  long  before  they  did  if  this  money  had 
not  been  advanced.  Crane  &  Co.  were  vitally 
interested  in  Prlchard  &  Brubaker's  carry- 
ing out  their  contracts,  and,  in  determining 
what  advances  were  necessary  for  this  pur- 
pose, they  were  only  required  to  use  sound 
business  discretion.  The  advances  made  by 
them  were  usual  In  the  business,  and  such 
as  the  parties   must  reasonably  have   con- 


templated when  the  order  was  given.  The 
fact  that  Prlchard  &  Brubaker  were  so 
heavily  in  debt  to  them  when  the  order  was 
given,  and  continued  in  their  debt  In  spite  of 
all  their  efforts  to  get  the  account  even,  and 
that  in  the  end  a  loss  of  over  $2,000  fell  up- 
on them,  is  potent  evidence  of  their  good 
faith.  Under  all  the  proof,  we  are  of  opin- 
ion that,  when  Ctane  &  Co.  have  lott  already 
over  $2,000  which  they  advanced  on  the  tim- 
ber, they  ought  not  to  be  made  to  lose  in 
addition  the  amount  of  the  order  in  contest; 
the  loss  having  been  brought  about  by  the 
failure  of  Prlchard  &  Brubaker  after  the 
money  Iiad  l>een  advanced,  and  notwithstand- 
ing the  efforts  of  Crane  &  Co.  to  i»revent  it. 
We  do  not  rest  our  Judgment  merely  on  the 
fact  that,  at  the  time  each  advance  of  money 
was  made.  Crane  &  Co.  were  assured  it  was 
necessary  to  meet  a  certain  charge  on  the 
logs,  but  on  the  further  facts  that  there  was 
nothing  to  put  Crane  &  Co.  on  notice  that 
these  assurances  were  untrue;  that  the  ad- 
vances were  made  according  to  the  usual 
course  of  business,  and  within  the  reasonable 
expectation  of  the  parties  when  the  order 
was  given;  and  that  Crane  &  Co.,  notwith- 
standing their  precautions,  having  failed  to 
get  back  their  advances,  and  having  lost  the 
benefit,  to  a  large  extent,  of  their  contracts, 
would  seem  to  have  taken  as  good  care  of  ap- 
pellees as  could  be  ordinarily  expected  of 
business  men  under  the  circumstances.  Judg- 
ment reversed,  with  directions  to  dismiss  the 
petition. 

PAYNTEK,  0.  J.,  and  WHITES,  J.,  dissent 


JEOSTEHSON  COUNTY   v.  WATERai 

(Court  of  Appeals  of  Keatncky.    June  14, 

1901.) 

COUNTIES— POWERS  OP  COUNTY  ATTORNBT— 

APPEAL.  FROM  ORDER  ALLOWINO 

CLAIM  AGAINST  COUNTY. 

Under  Ky.  St.  S  126,  providing  that  each 
county  attorney  shall  attend  all  connty  and 
fiscal  courts  in  his  county,  "and  oppose  the  al- 
lowance of  all  claims  not  leKally  presented  or 
unjust,"  the  county  attorney  was  authorised  to 
prosecute  an  appeal  in  the  name  of  the  county 
from  an  order  of  the  fiscal  court  allowing  a 
claim  against  the  county,  especially  where  he 
was  ordered  by  the  county  court  to  do  so, 
though  the  fiscal  court  directed  him  to  dismins 
the  appeal;  it  being  provided  by  section  127 
that  the  connty  attorney,  "when  so  directed  hy 
ihe  county  or  fiscal  court,"  shall  institute  or 
defend  and  conduct  actions,  motions,  and  pro- 
ceedings of  every  description  in  which  the  coun- 
ty is  interested. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, law  and  equity  division. 

"To  be  officially  reported." 

Appeal  by  the  county  of  Jefferson  to  the 
Jefferson  circuit  court  from  an  order  of  the 
fiscal  court  allowing  the  claim  of  L.  B.  Wa- 
ters against  the  county  of  Jefferson.    Judg- 

'  Reported  hf  Edvard  W.  Hinee,  Baq.,  of  th« 
Frankfort  bar,  and  lormerljr  itate  reporter. 
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tnent  dismissing;  the  appeal,  and  the  countj 
of  Jefferson  appeals.    Reversed. 

Morton  V.  Joyes,  for  appellant  O'Neal  & 
O'Neal,  for  appellee. 

t 

PAYNTER,  J.  The  fiscal  court  of  Jeffer- 
son county  allowed  the  appellee  $1,000  on  a 
claim  not  necessary  here  to  describe.  The 
Jefferson  county  court  made  an  order  di- 
recting the  county  attorney  to  prosecute  an 
appeal  from  the  Judgment  allowing  the 
-claim  to  the  Jefferson  circuit  court.  Sub- 
sequently the  appellee  moved  to  dismiss  the 
appeal,  relying  upon  an  order  of  the  fiscal 
cdurt  which  directed  the  county  attorney  to 
dismiss  it  The  court  sustained  the  motion 
and  dismissed  the  appeal.  The  only  ques- 
tion involved  here  is  whether  the  circuit 
court  erred  in  dismissing  the  appeal,  under 
tue  state  of  facts  detailed.  Section  978,  Ky. 
St,  provides  that  "appeals  may  be  taken  to 
the  circuit  court  from  all  orders  and  Judg- 
ments of  the  fiscal  court  or  quarterly  court 
in  civil  cases  where  the  value  In  controversy, 
exclusive  of  interests  and  costs,  Is  over 
twenty-flve  dollars.  •  •  •"  It  is  plain 
from  the  terms  of  the  statute  that  either  the 
claimant  or  the  county  may  prosecute  an 
appeal  from  a  Judgment  of  the  fiscal  court 
upon  a  claim  presented  to  it  and  upon  which 
It  passes.  Two  sections  of  the  Kentucky 
Statutes  relate  to  the  duties  of  county  attor- 
neys, and  they  are  as  follows: 

"Sec.  126.  Bach  county  attorney  shall  at- 
tend all  county  and  fiscal  courts  held  in  his 
county,  and  conduct  all  cases  and  business 
in  said  court  touching  the  rights  or  Inter- 
ests of  the  county,  and  oppose  the  allowance 
of  all  claims  not  legally  presented  or  un- 
just, and  give  the  court  and  the  several 
county  officers  legal  advice  concerning  any 
county  business  within  the  Jurisdiction  of 
any  of  them. 

'Sec.  127.  He  shall  attend  to  the  prose- 
cution of  all  cases  In  his  coimty  in  which 
the  commonwealth  or  county  is  interested; 
and,  when  so  dlrecteu  by  the  county  or  fiscal 
court  Institute  or  defend,  and  conduct  ac- 
tions, motions  and  proceedings  of  every  de- 
scription, before  any  of  the  courts  of  this 
commonwealth  in  which  the  county  is  in- 
terested, and  shall  In  no  Instance  take  n  foe 
or  act  as  counsel  in  any  case  In  opposition 
to  the  Interests  of  the  county.    •    •    •" 

Section  126  makes  It  the  duty  of  the  coun- 
ty attorney  to  oppose  the  allowance  of  all 
claims  not  legally  presented  or  unjust  and 
we  are  of  the  opinion  that  from  this  pro- 
vision the  authority  of  the  county  attorney 
is  implied  to  prosecute  an  appeal  from  an 
order  allowing  a  claim  against  the  county. 
If  we  are  In  error  In  this  conclusion,  then 
it  is  perfectly  plain  that  he  has  such  au- 
thority when  the  county  court  orders  him  to 
do  so.  Section  127  makes  It  the  duty  of  the 
county  attorney,  when  directed  by  the 
county  or  fiscal  court  to  institute  or  defend 


and  conduct  actions,  motions,  and  proceed- 
ings of  every  description  before  all  courts 
of  the  commonwealth  In  which  the  county  Is 
interested.  The  right  to  Institute,  defend, 
and  conduct  actions,  motions,  and  proceed- 
ings of  every  description  Includes  the  right 
to  prosecute  an  appeal  from  the  action  of  a 
court  as  to  a  matter  in  which  the  county 
Is  interested,  when  directed  by  the  county 
court  The  authority  to  give  such  directions 
seems  to  be  vested  in  the  county  or  fiscal 
court  If  the  fiscal  court  can  make  an  al- 
lowance, and  then  prevent,  by  Its  order,  the 
county  attorney  from  prosecuting  an  appeal 
from  it  although  directed  to  conduct  It  by 
the  cotmty  court  It  has  the  power  to  say 
that  there  shall  be  no  appeal  by  the  county 
from  Its  Judgment  except  with  Its  consent 
We  are  of  the  opinion  that  the  order  of 
the  county  court  directing  the  county  attor- 
ney to  prosecute  the  appeal  cannot  be  super- 
seded or  rendered  Ineffectual  by  the  action 
of  the  fiscal  court  In  attempting  to  control 
the  appeaL  The  county  attorney  Is  the  law 
officer  of  the  county,  to  look  after  Its  busi- 
ness and  prosecute  and  defend  actions 
against  It;  and  it  seems  to  us  that  where  a 
claim  has  been  allowed  against  the  county 
by  the  fiscal  court  It  ought  not  to  be  heard 
to  object  to  having  a  court  of  appellate  Juris- 
diction review  Its  action.  We  do  not  pass 
upon  the  merits  of  the  issue  between  appel- 
lant and  appellee,  but  reverse  the  case,  with 
directions  that  the  order  dismissing  the  ap- 
peal be  set  aside,  and  that  it  be  restored 
to  the  docket 


liAMBBRT  V.  LAMBESRT.i 

(Oourt  of  Appeals  of  Kentucky.    June  11, 

1901.) 

DITOROB— HUSBAND  AND  WIFB  AS  WITNESSES 
—PRESUMPTIONS. 

1.  In  an  action  for  divorce,  neither  the  hus- 
band nor  the  wife  is  a  competent  witness 
against  the  other. 

2.  It  will  be  presumed,  nothing  appearing  to 
the  contrary,  that  the  depositions  of  incompe- 
tent witnesses  were  not  considered. 

Appeal  from  circuit  court  Washington 
county. 

"Not  to  be  officially  reported." 

Action  by  Mary  I^mbot  against  Oeorge 
W.  Lambert  for  divorce  and  alimony.  Judg- 
ment granting  defendant  a  divorce,  and 
plaintiff  appeals..   Affirmed. 

J.  W.  S.  Clements  and  I.  H.  Thurman,  tm 
appellant    John  W.  Lewis,  for  app^ee. 

PAYNTBB,  O.  J.  The  appeUee.  George 
W.  Lambert  is  an  old  man  about  70  years 
of  age,  and  the  appellant  Mary  Laoibert  Is 
about  S3,  both  of  whcHU  had  been  married 
previous  to  their  intemuuxlage,  which  oc- 
curred about  6  years  ago.  She  had  grown 
children,  but  he  had  none.  For  aJ>oot  2 
years  after  their  marriage  they  seem  to  bsTC 


>  Raportad   tj   Edward   W.    HInas, 
Frankfort  bar,  and  tonnarlr  itat*  rtportar. 
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lived  bappUy  togetber,  when,  as  he  Inalsts, 
her  grown  daughters  produced  unpleasant- 
DesB  In  the  family.  In  January,  1899,  she 
abandoned  bee  home,  claiming  that  she  had 
jCDod  excuse  therefor.  Subsequently  she  in- 
stituted suit  and  sought  a  divorce  and  ali- 
mony npon  the  grounds  that  he  had  treated 
ber  so  cruelly  and  Inhumanly  as  to  Indicate 
a  settled  aversion  to  her,  and  destroyed  per- 
manently her  peace  and  happiness.  He 
sought  a  divorce  from  her  upon  the  grounds 
of  abandonment.  The  appellant  gave  ber 
deposition  In  the  case,  to  the  taking  of 
which  appellee  objected.  The  appellee  gave 
bis  deposition;  and,  from  a  statement  which 
appears  In  the  record,  be  proposed  to  read 
it  if  the  court  permitted  the  appellant's  to 
be  read.  Neither  of  them  were  competent 
witnesses  against  each  other.  Fightmaater 
V.  Flgbtmaster  (Ky.)  60  S.  W.  918.  It  does 
not  appear  whether  or  not  the  court  con- 
sidered these  depositions  npon  the  trial, 
but  it  should  be  presumed.  In  the  absence 
of  anything  appearing  to  the  contrary,  that 
it  only  considered  competent  and  relevant 
testimony.  The  aiypellant  did  not  Introduce 
any  witnesses  who  claimed  to  have  any  per- 
sonal knowledge  of  any  acts  of  the  appellee 
wbldi  tended  to  support  the  charge  which  she 
made  against  him,  except  herself.  All  the  wit- 
nesses Introduced,  except  herself,  who  seem 
to  have  had  any  personal  knowledge  of  their 
relations,  gave  testimony  tending  to  show 
that  be  treated  her  properly.  She  intro- 
duced a  witness  or  two  who  attempted  to 
detail  a  conversation  they  bad  with  him 
some  months  after  she  abandoned  him  which 
tended  to  prove  that  on  one  occasion.  Just 
before  she  left  him,  be  bad  struck  or  slapped 
ber  in  the  face;  and,  together  with  the 
same  admission,  it  was  shown  that  he  had 
great  provocation  fbr  so  doing,  and  express- 
ed hlB  regret  at  the  occnrroice.  While  be 
was  provoked  to  an  act  of  violence  of  which 
be  ahonld  not  have  been  guilty,  still  we  do 
not  think  It  Justified  her  in  abandoning  him. 
There  was  no  testimony  tending  to  show  any 
habitual  behavior  on  his  part  towards  her 
which  showed  a  settled  aversion  to  b^. 
There  Is  no  evidence  tending  to  sbow  that 
hatred  and  bad  treatment  was  the  rule  oi 
bis  conduct  towards  her;  nor  was  his  con- 
dnct  such  as  indicates  an  outrageous  temper 
in  him,  or  probable  danger  to  her  life,  or 
great  bodily  injury,  from  ner  remaining 
with  him.  The  tact  that  upon  one  occasion, 
under  great  provocation,  be  used  some  vio- 
lence towards  ber,  would  not  Justify  her  In 
abandoning  him;  nor  would  it  entitie  her  to 
maintain  a  suit  for  divorce  and  alimony. 
The  appellee  Introduced  one  witness  who 
testified  that  the  appellant  told  her  on  one 
occasion  that  she  would  treat  him  like  a 
baby  if  he  would  deed  bis  property  to  ber, 
but  which  he  refused  to  do.  Another  wit- 
ness testified  that,  Aortly  after  the  diffi- 
culty of  which  we  have  spoken,  the  appel- 
lant said  that  now  she  had  a  cause  for  suing 


the  appellee  and  making  blm  support  her, 
and  she  was  going  to  do  it  This  testi- 
mony tends  to  show  that  she  hoped  for  an 
excuse  for  abandoning  him,  and  may  have 
provoked  him  with  the  viiew  of  bringing  it 
about.  He  is  an  old  man,  with  a  little 
farm,  worth  perhaps  $1,000,  cnu  a  pension  of 
$10  per  month.  Had  the  wife  remained  with 
him,  they  could  have  lived  with  some  com- 
fort on  the  llttie  farm,  aided  by  the  pension 
which  he  received.  We  are  satisfied  that.  If 
the  appellant  had  remained  with  the  appel- 
lee and  treated  blm  as  a  wife  should  have 
done,  he  would  have  treated  her  with  kind- 
ness and  affection.  She  had  grown  daugh- 
ters, who  lived  with  them  for  a  time  after 
their  marriage;  and  her  son  accompanied 
her  to  the  home  of  the  appellee,  where  he 
remained  until  the  separation  took  place. 
In  the  meantime  she  brought  a  small  grand- 
child to  live  at  the  house  of  the  appellee, 
and  the  evidence  shows  that  be  treated  it 
kindly  and  with  consideration,  as  he  did 
also  ber  son.  We  are  convinced  from  an 
examination  of  this  record,  with  or  without 
the  dexwsitions  of  the  appellant  and  appel- 
lee, that  the  court  did  right  m  granting  the 
husband  a  divorce  and  refusing  the  wife  ali- 
mony.   The  Judgment  is  affirmed. 


FABKIS  V.  C0MM0NWBALTH.1 

fOoort  of  Appeals  of  Kentucky.    June  7, 

1901.) 

INDICTMKNT-NAMINQ  OFFBNSB-INTOXICAT- 
INO  LJQUORS  —  RBPEAIi  OF  L.OCAXi  LAW  — 
FAILURE  TO  RBAD  INDICTMBNT  TO  JURY. 

1.  An  indictment  for  selling  liquor  in  viola- 
tion of  a  local  law  need  not  use  the  word  "un- 
lawfully," in  naming  the  offense,  it  beiag  suf- 
ficient that.  In  stating  the  acts  coustitutiag  the 
offense,  it  is  charged  that  the  liquor  was  un- 
lawfully sold. 

2.  Canst.  §  61,  did  not  repeal  local  laws  pro- 
hibiting the  sale  of  liquor;  but  all  such  laws 
were  modified  by  the  general  local  option  law, 
as  to  procedure,  amount  of  liquor  permitted  to 
be  sold,  and  the  penalty  for  selling. 

3.  An  indictment  charging  that  defendant  did 
unlawfully  sell  "intoxicating  spirituous,  vinous, 
and  malt  liquors,  and  a  mixture  thereof,"  is 
good  as  an  indictment  for  selling  spirituous, 
vinous,  and  malt  liquors  in  violation  of  a  local 
law;  and,  upon  proof  of  that  offense,  defend- 
ant is  subject  to  the  penalty  prescribed  there- 
for by  Ky.  St.  i  2557,  and  not  to  the  smaller 
penalty  prescribed  by  Id.  §  2o67a,  for  selling 

any  beverage,  liquid  mixture  or  decoction  of 
any  kind  which  produces  or  causes  intoxica- 
tion." 

4.  An  election  held  in  a  precinct  of  a  county 
in  which  a  local  liquor  law  was  in  force,  re- 
salting  in  a  vote  against  the  sale  of  liquor,  did 
not  affect  the  local  law,  which  remained  in 
force  as  previously  modified,  by  the  general 
local  option  law. 

5.  Defendant  cannot  complain  of  an  instruc- 
tion requiring  the  Jury,  in  order  to  convict  him, 
to  believe  that  he  had  sold  liquor  within  five 
miles  of  a  certain  college  in  the  county,  as  he 
was  guilty  it  he  had  sold  liquor  anywhere  in 
the  county. 

'  Reported  by  Edward  W.  Hlnei,  Bsq.,  ct  the 
Franktort  bar,  and  formerly  itata  reportar. 
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6.  Cr.  Code  Prae.  I  219,  requiring  the  indict- 
ment to  be  read  to  tne  jury,  is  mandatory,  and 
a  total  failure  to  compij  with  the  requiremeat 
la  reTersible  error. 

Appeal  from  circuit  court,  Knox  county. 

"To  be  offlclally  reported." 

Brit  Farrls  was  convicted  of  the  offense 
of  selling  liquor  In  violation  of  a  local  law, 
and  he  appeals.    Reversed. 

B.  B.  Golden,  for  appellant  R.  J.  Breck- 
inridge and  J.  K.  Roberts,  tor  appellee. 

PAYNTER,  O.  J.  By  an  act  approved 
April  15,  1884,  entitled  "An  act  to  regulate 
the  sale  of  spirituous,  vinous,  or  malt  liq- 
uors, or  uny  intoxicating  beverage,  in  the 
counties  of  Knox  and  WhlUey"  (1  Acts 
1883-84,  c.  789),  it  is  made  unlawful  for  any 
person  to  sdl,  directly  or  indirectly,  any 
spirituous,  vinous,  or  malt  liquors,  or  any  In- 
toxicating beverage.  In  the  counties  of  Knox 
and  Whitley,  except  a  druggist,  in  a  pre- 
scribed way,  and  a  local  distiller,  who  "may 
sell  spirituous,  vinous,  or  malt  liquors  of 
his  own  manufacture  in  quantities  not  less 
than  ten  gallons,  to  be  removed  from  his 
premises."  The  indictment,  in  describing 
the  offense,  charges  that  the  appellant  did 
unlawfully  sell  "intoxicating  spirituous,  vi- 
nous, and  malt  liquors,  and  a  mixture  there- 
of, to  S.  M.  White,  by  the  drink,  •  •  •" 
in  violation  of  the  provisions  of  an  act  of 
the  general  assembly  of  the  commonwealth 
of  Kentucky  regulating  the  sale  thereof,  etc., 
in  the  counties  of  E^ox  and  Whitley,  ap- 
proved April  15,  1884;  he  noi  being  a  legal 
manufacturer,  distiller,  or  druggist. 

It  is  insisted  the  Indictment  is  defective 
because  the  accusative  part  did  not  charge  de- 
fendant with  the  offense  of  unlawfully  "sell- 
ing intoxicating  spirituous,  vinous,  and  malt 
liquors,  and  a  mixture  thereof."  We  do  not 
think  the  omission  of  the  word  "unlawful" 
renders  the  indictment  defective.  It  charges 
that  he  was  guilty  of  the  offense  of  selling 
spirituous  liquors,  etc.,  in  quantities  which 
would  be  in  violation  of  the  act  of  the  leg- 
islature referred  to.  The  accusative  part  of 
the  indictment  In  general  terms  describes 
the  offense,  which  is  sufficient,  under  section 
124  of  the  Criminal  Code  of  Practice.  In 
that  part  of  the  indictment  describing  the 
acts  which  constitute  the  offense,  it  is  char- 
ged that  tlie  liquor  was  unlawfuly  sold. 

Counsel  for  iappellant  urges  that  the  in- 
dictment Is  defective  because  it  is  not  suffi- 
ciently specific  to  enable  the  defendant  to 
know  under  what  law  he  is  being  prosecuted. 
It  Is  based  upon  the  local  law,  to  which 
we  have  referred.  This  court,  in  Thompson 
V.  Com.,  45  S.  W.  1030,  46  S.  W.  492,  698,  held 
that  section  61  of  the  constitution  did  not 
repeal  the  local  act  prohibiting  the  sale  of 
Rplrituons,  vinous,  and  malt  liquors,  but  that 
all  laws  upon  the  subject  were  modified  by 
the  provisions  of  the  general  law  as  to 
procedure,  amount  permitted  to  be  sold,  and 
penalty.    So  the  local  act  referred  to  is  in 


force,  but  the  penalty  prescribed  by  the 
general  law  is  to  be  applied  for  its  violation. 
Section  2557,  Ky.  St,  Imposes  a  penalty  of 
not  less  than  $100,  nor  more  than  f200,  for 
the  offense  of  selling  spirituous,  vinous,  or 
malt  liquors.  Section  2557a,  Ky.  St,  im- 
poses a  penalty  of  not  less  than  |20,  nor  more 
than  1100,  for  selling  "any  beverage,  liquid 
mixture  or  decoction  of  any  kind  which  pro- 
duces or  causes  intoxication."  It  was  un- 
necessary to  use  the  word  "Intoxicating"  in 
the  Indictment  in  the  description  of  liq- 
uors, and  it  was  unnecessary  to  use  the 
words  "and  a  mixture  thereof."  Still  we 
think  the  indictment  clearly  charges  the  de- 
fendant with  selllug  spirituous,  vinous^  and 
malt  liquors;  and  the  penalty  therefor,  un- 
der section  2557,  Ky.  St,  is  not  less  than 
$100  nor  more  than  $200. 

It  appears  from  the  record  exhibited  on 
the  trial  of  the  case  that  a  vote  was  taken 
in  precinct  Mo.  9  in  Knox  county,  £Cy.,  as  tD 
whether  spirituous,  vinous,  or  malt  liquors 
should  be  sold,  bartered,  or  loaned  in  that 
precinct  The  result  of  the  election  shows 
that  a  large  majority  of  the  people  of  the 
precinct  voted  against  the  proposition.  Its 
result  was  returned,  canvassed,  and  certi- 
fied. The  election  did  not  have  any  effect 
whatever  upon  the  local  law.  Assuming  that 
the  election  was  held  in  the  manner  proyid- 
ed  by  the  local  option  law,  still  the  result  of 
it  shows  that  a  majority  of  the  people  were 
opposed  to  a  change  of  the  local  law,  and, 
of  course,  it  remained  in  force.  The  liquor 
was  sold  to  White  in  that  precinct  and  In 
violation  of  the  local  law.  We  are  unable 
to  see  that  the  record  exhibited  with  refer- 
ence to  the  vote  that  was  taken  in  that  pre- 
cinct has  any  relation  to  the  question  in- 
volved In  this  case. 

Counsel  for  appellant  complains  of  the  In- 
struction which  the  court  gave  the  jury 
which  required  them  to  believe  tliat  the  liq- 
uor was  sold  to  White  within  five  miles 
of  Union  College,  In  BarbourvIUe.  It  was 
erroneous,  but  not  prejudicial  to  the  de- 
fendant He  was  guilty  if  the  liquor  was 
sold  in  Knox  county,  and  it  Imposed  a  bur- 
den upon  the  commonwealth  which  was  un- 
necessary. Of  course,  this  Instruction  should 
not  be  given  on  the  next  trial  of  the  case, 
but  instructions  which  are  usual  in  cases 
of  this  kind  should  be  given. 

The  bill  of  exceptions  shows  that  the  case 
was. called  for  trial,  and  commonwealth  and 
defendant  announced  "Reedy."  Then  the 
jury  was  impaneled  and  sworn.  The  Indict- 
ment was  not  read  by  the  conunonwealth's 
attorney,  or  the  clerk  of  the  court,  or  any 
one  else,  before  the  trial  began,  or  at  any 
time  during  its  progress.  It  is  insisted  that 
the  case  should  be  reversed  for  this  reason. 
Section  219,  Cr.  Code  Prac.,  reads  as  fol- 
lows: "The  clerk,  or  commonwealth's  at- 
torney, sliall  then  read  to  the  jury  the  in- 
dictment, and  state  the  defendant's  plea." 
This  section  refers  to  what  shall  next  be 
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done  after  the  Jnry  ia  sworn  to  well  and 
truly  try  tbe  Issue.  The  inulctment  was  not 
read,  as  we  have  said,  and  neither  the  clerk 
nor  the  commonwealth's  attorney  stated  the 
plea  of  the  defendant.  This  provision  of  the 
Code  is  mandatory.  This  court,  in  Gallo- 
way Y.  Com.,  4  Ky.  Law  Kep.  720,  held  that 
the  requirement  of  the  Criminal  Code  that 
the  clerk  or  the  conunonwealth's  attorney 
shall  read  the  indictment  and  state  the  plea 
of  the  defendant  to  the  jury  next  in  order 
after  they  are  sworn  to  try  the  issue  Is 
mandatory,  and  no  party  can  be  legally  con- 
victed unless  it  is  substantially  complied 
with.  It  also  held  that  where  the  duty  was 
performed  before  the  close  of  the  evidence 
for  the  prosecution,  while  it  was  still  within 
the  power  of  tlie  court  to  recall  the  wit- 
nesses, the  substantial  rights  of  the  defend- 
ant were  not  prejudiced;  nor  was  the  mere 
fact  that  the  indictment  was  read  by  tbe 
attorney  employed  to  prosecute,  instead  of 
the  commonwealth's  attorney,  a  ground  for 
a  reversal;  it  having  been  done  at  the  re- 
quest of  the  latter  officer,  in  the  presence 
of  the  court  and  of  the  defendant,  without 
objection  at  the  time.  But  In  this  case,  as 
we  have  said,  it  was  not  read  at  any  time 
by  any  one,  and  for  that  reason  the  case  is 
reversed  for  proceedings  consistent  with  this 
opinion. 


KARRIS  V.  OOMMONWBALTH  (two  cases.)! 

(Court  of  Appeals  of  Kentucky.    June  7, 

1901.) 

CRUflNAL    LAW— APPEAL— ORIGINAL    PAPERS 
SBNT  UP  WITH  TRANSCRIPT. 
Ori^nal  instmctions  sent  up  bj  tbe  clerk 
with  the  transcript  cannot  be  considered. 

Appeal  from  circuit  court,  Knox  county. 

"Not  to  be  officially  reported." 

Brit  Farrlfl  was  convicted  of  the  offense  of 
selling  liquor  in  violation  of  a  local  law,  un- 
der each  of  two  indictments,  and  he  appeals. 
Reversed. 

B.  B.  Golden,  for  appellant  R.  X  Breck- 
inridge and  J.  K.  Roberts,  for  appellee. 

PATNTER,  C.  J.  The  indictments  in  these 
cases  are  under  the  local  option  law,  referred 
to  in  the  opinion  this  day  delivered  in  the 
case  of  Farris  v.  Commonwealth  (Ky.)  63  S. 
W.  615,  and  the  questions  as  to  the  suffi- 
ciency of  tbe  indictment  and  as  to  the  penalty 
to  be  Imposed  are  tbe  same  as  were  raised  and 
decided  in  tbat  case.  The  facts  with  refer- 
ence to  tbe  failure  to  read  the  indictment  are 
the  same  in  these  cases  as  in  the  case  refer- 
red to,  and  for  that  reason  the  judgments  are 
reversed. 

Tbe  clerk  of  the  court  B«it  with  the  tran- 
script what  be  claims  to  be  the  original  in- 
strucfions.  Original  papers  cannot  be 
brought  before  the  court  In  this  way.  There- 
fore there  is  nothing  before  us  to  show  wheth- 

*  R«ported  by  Edvard  W.  HloM,  Baq.,  at  tka 
Frankfort  bar,  and  tormBrly  itaU  rtporUr. 


er  or  not  the  court  properly  instructed  the 
jury.  It  is  sufficient  to  say  that  on  the  next 
trial  the  court  should  give  instructions  which 
are  usual  in  cases  of  this  character. 

Counsel  urges  that  tbe  evidence  in  these 
cases  does  not  show  a  violation  of  the  law. 
We  think  it  was  sufficient  to  let  the  case  go 
to  the  jnry,  for  it  to  determine  whetber  or 
not  tbe  defendant  bad  been  proven  guilty  of 
the  offense  charged  in  tbe  indictment  .  For 
the  reasons  given,  the  judgments  are  revers- 
ed, for  proceedings  consistent  with  this  opin- 
ion. 


WOODFORD  et  al.  ▼.  BUOENBR  et  al.t 

(Court  of  Appeals  of  Kentucky.    June  7, 
1901.) 

WILL  CONTBHT— BURDEN  OF  PROOF— INSTBOO- 

TIONS  AS  TO  MENTAL  CAPACITT 

—HARMLESS  ERROR. 

1.  Where  the  dae  execution  of  a  paper  of- 
fered for  probate  as  a  will  is  proved,  and  the 
paper  is  not  irrational  in  its  provisions,  or  in- 
consistent in  its  structure,  language,  or  details, 
the  burden  of  showine  that  the  defendant  was 
not  of  sound  mind  shifts  to  the  contestants, 
and  it  is  proper  to  so  instruct  the  Jury;  and 
the  burden  is  also  upon  contestants  to  show 
that  the  will  was  procured  by  undue  inflnence. 

2.  An  instruction  telling  the  jury  to  find  such 
paper  to  be  the  will  of  the  decedent  if  they 
believe  he  had  certain  mental  capacity,  in  ef- 
fect places  the  burden  of  proof  upon  the  pro- 
pounders,  and  is  therefore  erronious. 

8.  The  fact  that  the  propounders,  after  intro- 
ducing the  will,  and  provjag  its  due  execution 
by  the  attesting  witaesses,  introduced  other 
testimony  as  to  the  mental  capacity  of  testa- 
tor, did  not  prevent  the  burden  of  proof  from 
shifting  to  the  contestants. 

4.  From  an  instruction  directing  the  jury  to 
find  the  paper  in  contest  not  to  be  the  will  of 
the  decedent  unless  they  believe  from  the  evi- 
dence that  he  "had  mind  and  memory  enough 
to  know  his  estate,  the  nature,  value,  and  ex- 
tent thereof,  and  to  know  his  relatives,  the 
natural  objects  of  his  bounty,  and  his  obliga- 
tions to  them,  and  to  dispose  of  his  estate  in  a 
rational  manner,  and  according  to  a  fixed  pur- 
pose of  his  own,"  the  words  "in  a  rational 
manner"  should  have  been  omitted. 

5.  The  error  in  refusing  to  admit  as  evidence 
a  letter  tendinK  to  show  the  mental  capacity  of 
testator  was  harmless  in  view  of  the  vast 
amount  of  testimony  on  that  subject 

Appeal  from  circuit  court  Bourbon 
county. 

"To  be  officially  reported." 

Contest  by  Lucy  Buckner  and  others  of  the 
will  of  Thomas  Woodford.  Judgment  for 
contestants,  and  Buckner  Woodford  and 
others,  the  propounders,  appeal.    Reversed. 

Beckner  &  Jouett  McMillan  &  Talbott, 
J.  a  S.  Blackburn.  W.  H.  Holt  and  W.  S. 
Pryor,  for  appellants.  Bronston  &  Allen,  T. 
B.  Ashbrook,  B.  M.  Dickson,  and  J.  S.  Smith, 
for  appellees. 

PAYNTER,  C.  J.  On  June  20,  1897, 
Thomas  Woodford,  a  bachelor,  died  at  the 
age  of  73  years,  leaving  an  estate  of  th« 


'  Reported    by    Edward    W.    Hlnes,    Esq.,    ot    the 
Frankfort  bar,  and  formerly  ttat*  raportir. 
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value  of  more  than  $200,000i  On  April  28, 
1897,  he  executed  a  paper,  which  ia  claimed 
by  the  appellaats  to  be  hia  last  will  and 
testament  His  brothers,  Sam,  A.  B.,  and 
Dr.  Matt  Woodford,  survived  him,  as  did 
also  the  sister,  Lacy  Buckner.  His  brother 
Sam  is  an  old  man,  who  seems  to  have  ac- 
cumulated a  large  estate,  and  divided  It 
among  his  children.  His  sister,  Lucy  Buck* 
ner,  Js  an  old  lady,  and  has  a  large  estate. 
His  brother,  Dr.  Matt,  appears  to  be  un- 
fortunately addicted  to  the  morphine  habit, 
and  the  testator  seems  to  have  had  the  Im- 
pression that  he  was  as  well  ott  with  a 
small  as  a  large  estate.  He  has  nothing  ex- 
cept what  was  given  him  by  his  sister, 
Lucy,  and  the  testator.  The  testator  gave 
him  a  life  estate  in  a  small  farm,  which 
he  seems  to  have  previously  paid  for,  and 
allowed  his  brother  to  occupy  it  He  re- 
cited in  the  paper  that  his  sister,  Lucy,  and 
brother  Sam  had  ample  means  of  their  own. 
It  appears  from  the  will  that  he  chose  as  a 
class  his  nieces  and  nephews,  and  made 
them  equal  in  the  distribution  of  his  estate. 
Some  of  these  nieces  and  nephews  were 
children  of  deceased  brothers  and  sisters, 
and  others  were  the  children  of  Lucy  Buclc- 
ner  and  his  brothers  Sam  and  Matt  The 
will  Is  contested  upon  the  grounds  that  the 
testator  did  not  have  mental  capacity  to 
make  it,  or  that  It  was  obtained  by  undue 
influence.  This  court  in  Broaddus'  Dev- 
isees T.  Broaddus'  Heirs,  10  Bush,  299,  and 
Bush  T.  Lisle,  KO  Ky.  393,  12  S.  W.  762,  held 
there  was  no  proof  which  tended  to  show  a 
want  of  capacity  In  the  testator  to  make 
wills,  or  that  undne  influence  had  operated 
in  the  execution  of  the  will;  hence  reversed 
the  cases,  and  directed  the  wUls  to  be  pro- 
bated. In  a  very  elaborate  argument  coun- 
sel for  appellants  insist  that  this  court 
should  reach  the  same  conclusion  from  the 
facts  of  this  case  as  was  reached  in  the 
Broaddus  and  Lisle  Cases,  and  reverse  the 
case,  and  order  the  will  probated.  We  hare 
reached  the  conclusion  that  we  should  not 
do  this,  but  that  there  was  sufllcient  testi- 
mony offered  by  the  contestants  (appellees) 
to  allow  the  Jury  to  determine  whether  the 
testator  had  mental  capacity  sufficient  to 
make  a  will,  and  whether  it  had  been  ob- 
tained by  undue  influence.  In  view  of  the 
great  volume  of  testimony,  it  would  be  use- 
less to  discuss  the  evidence  offered  with  the 
view  of  giving  the  reasons  which  have 
brought  us  to  the  conclusion  stated.  The 
propounders  proved  the  due  execution  of 
the  will,  and,  as  it  is  not  irrational  In  its 
provisions,  nor  inconsistent  in  its  structure, 
language,  or  details,  the  presumption  of  law 
made  out  for  them  a  prima  fade  case;  and 
the  burden  of  showing  that  the  testator  was 
not  of  sotmd  and  disposing  mind  and  mem- 
ory at  the  time  of  the  execution  of  the  will 
was  upon  the  contestants.  In  Milton  v. 
Hunter.  18  Bosh,  170,  the  court  condemned 
an  Instruction  which  altogether  ignored  the 


legal  presumption  of  sanity,  and  said: 
"When  the  propounders  of  a  will  have 
proved  the  due  execution  of  a  paper  not  irra- 
tional in  its  provisions  nor  inconsistent  in  Its 
structure,  language,  or  details  with  the  san- 
ity of  the  testator,  the  presumption  of  lav 
makes  out  for  them  a  prima  facie  case,  and 
the  burden  of  showing  that  the  testator  was 
not  in  fact  of  sound  and  disposing  mind  and 
memory  at  the  time  of  the  execution  of  the 
will  is  shifted  npon  the  contestants."  In 
Howat  V.  Howat's  Ex'r  (Ky.)  41  S.  W.  771, 
the  court  in  discussing  the  question  as  to 
where  the  burden  of  proof  rested,  said: 
"The  ruling  of  the  court  in  refusing  this  last 
above  instruction  was  not  error,  as  there 
was  no  testimony  offered  that  contradicted 
in  any  way  the  testimony  ot  the  two  attest- 
ing witnesses  as  to  the  execution,  and  their 
uncontradicted  evidence  made  a  prima  facie 
case  for  propounders."  In  Boone  v.  Ritchie 
(Ky.)  68  S.  W.  518.  the  conrt  recognized  the 
rule  announced  in  Milton  ▼.  Hunter  and 
Howat  V.  Howat's  Ex'r,  and  condemned  an 
instruction  which  reads  as  follows:  "Unless 
the  Jury  believe  from  the  evidence  that  the 
testator,  William  Hill,  was  at  the  time  of 
the  alleged  or  claimed  execution  of  the  paper 
offered  as  his  will  of  sound  mind,  they 
should  find  such  paper  not  to  be  the  last  will 
and  testament  of  said  decedent"  Hawkins 
V.  Grimes,  18  B.  Mon.  267;  Flood  t.  Pragoff. 
79  Ky.  607;  King  v.  King  (Ky.)  42  S.  W. 
847;  Fee  v.  Taylor,  83  Ky.  250;  Johnson  v. 
SUvers,  96  Ky.  128,  28  S.  W.  967,— are  to 
accord  with  the  cases  referred  to. 

The  court  gave  the  jury  three  instructions. 
No.  1  was  as  to  mental  capacity,  and  No. 
3  on  the  question  of  undue  influence.  As  we 
have  said,  the  burden  to  show  a  want  of 
mental  capacity  to  make  the  will  was  on 
the  contestants.  The  burden  wnn  likewise 
on  them  to  show  that  it  was  procured  by 
undue  influence.  In  the  Instructtons  men- 
tioned the  court  disregarded  this  mle.  In 
Instruction  No.  1  the  court  said;  "If  they 
believe  from  the  evidence  that  the  decedent 
Thomas  Woodford,  at  the  time  he  executed 
the  paper  offered  in  evidence,  dated  April 
23,  1897,  and  read  to  the  jury,  had  mind 
and  memory  enough  to  know  his  estate," 
etc.  By  the  language  employed,  the  jury 
would  infer  that  the  burden  was  on  the  pro- 
pounders to  show  that  the  testator  had  mind 
and  memory  enough  to  execute  the  wUL  It 
in  effect,  told  the  jnry  that  the  burden  of 
proof  was  upon  the  propounders  to  show 
mental  capacity  in  the  testator  to  make  a 
wilL  Instnictlon  No.  8  is  subject  to  the 
same  criticism.  It  is  urged  by  appellees 
that  if  the  instruction  is  subject  to  the  criti- 
cism which  we  have  made,  still  It  was  not 
erroneous,  in  view  of  the  fact  that  the  pro- 
pounders did  not  rest  their  case  upon  the 
introduction  of  the  will  and  proof  of  its 
execution  by  the  attesting  witnesses,  but  In 
addition  to  that  offered  other  testimony 
tending  to  show  the  capacity  of  the  testator 
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to  make  tbe  win.  The  will  not  being  Im- 
tlonal  In  Its  provisions,  and  not  Inconsistent 
In  Its  structure,  language,  and  details,  the 
uncontradicted  proof  of  Its  execution  by  Its 
attesting  witnesses  made  out  a  prima  fade 
case,  and  the  proponnders  could  have  rested 
their  case  at  that  point,  and  proper  practice 
would  have  required  them  to  do  so.  How- 
ever, their  failure  to  do  that  did  not  have 
the  eflTect  of  changing  the  law  as  to  the 
burden  of  proof,  nor  of  depriving  them  of 
tbe  presumption  In  law  of  the  testator's 
mental  capacity  to  execute  the  will. 

The  appellants  offered  an  instruction 
which  reads  as  follows:  "If  the  Jury  be- 
lieve from  all  tae  evidence  that  said  Instru- 
ment of  writing  Is  consistent  In  Its  pro- 
visions, and  rational  on  Its  face,  then  the 
presumption  is  that  Thomas  Woodford  was 
of  sound  mind  when  It  was  executed."  This 
Instruction  Is  in  accord  with  the  opinion  In 
Bramel  v.  Bramel  (Ky.)  89  S.  W.  520.  In 
that  case  an  Instruction  was  given  which 
reads  as  follows:  "If  the  Jury  believe  from 
all  the  evidence  that  said  Instrument  of 
writing  is  consistent  In  its  provisions,  and 
rational  on  its  face,  the  presumption  is  that 
said  John  Bramel  was  of  sound  mind  at  the 
time  of  its  execution,  and  the  burden  shifts 
to  contestants  to  show  that  he  was  not  of 
sound  mind  at  that  time."  The  instruction 
given  in  the  Bramel  Oase  conforms  to  the 
rule -announced  in  Milton  v.  Hunter;  Flood 
V.  Pragoff;  Fee  v.  Taylor;  Barlow  v.  Wa- 
ters (Ky.)  28  S.  W.  785.  Although  the  court 
In  the  Bramel  Case  said:  "While  we  think 
it  better  practice  to  instruct  the  Jury  that 
if  they  believe  from  all  tbe  evidence  the 
testator  was  of  sound  and  disposing  mind, 
etc.,  they  should  find  accordingly,  with,  per- 
haps, a  statement  of  the  presumption  of 
sanity,  yet  the  instruction  given  In  this  case 
is,  by  the  established  rule  In  the  state,  not 
reversible  error."  The  Instruction  offered 
by  the  proponnders  in  this  case  was  evident- 
ly intended  to  meet  the  suggestion  made 
by  the  court,  because  It  followed  the  instruc- 
tion in  the  Bramel  Case,  except  omitting 
"and  the  burden  shifts  to  contestants  to 
show  that  he  was  not  of  sound  mind  at  that 
time."  We  are  of  the  opinion  that  an  In- 
struction In  the  language  used  In  the  Bramel 
Case  is  a  proper  one,  because  It  clearly  tells 
the  Jury  when  the  burden  of  proof  shifts  to 
the  contestants,  and  therefore  it  would  be 
proper  to  give  an  instruction  In  the  language 
of  the  one  In  that  case. 

In  instruction  No.  2  the  court  defined 
testamentary  capacity,  and  it  reads  as  fol- 
lows: "Unless  the  Jury  believe  from  the 
evidence  that  the  said  Thomas  Woodford,  at 
the  time  he  executed  the  paper  offered  in 
evidence  and  read  to  the  Jury,  had  mind  and 
memory  enough  to  know  his  estate,  the  na- 
ture, value,  and  extent  thereof,  and  to  know 
bis  relatives,  the  natural  objects  of  his 
bounty,  and  his  obligations  to  them,  and  to 
dispose  of  his  estate  in  a  rational  manner, 


and  according  to  a  fixed  purpose  of  his  own, 
they  ought  to  find  said  paper  not  to  be  the 
last  will  and  testament  of  the  said  Thomaa 
Woodford."  The  words  "In  a  rational  man- 
ner" should  have  been  omitted  from  the  in- 
struction. This  court,  in  King  v.  King,  said: 
"To  say  the  testator  must  dispose  of  his 
estate  'in  a  rational  manner*  might,  in  some 
Instances,  mislead  a  Jury;  and,  in  our  opin- 
ion, it  is  sufficient  to  require  the  testator  to 
have  such  mental  capacity  as  to  enable  him 
to  know  the  objects  of  his  bounty,  the  char- 
acter and  value  of  his  estate,  and  to  make 
a  rational  survey  of  his  estate,  and  dispose 
of  it  according  to  a  fixed  purpose."  This 
Instruction  might  be  Improved  by  adding 
before  the  word  "objects"  the  word  "nat- 
ural," so  as  to  make  it  read  "natural  ob- 
jects" of  his  bounty.  While  we  do  not  say 
whether  or  not  we  would  reverse  the  case 
because  of  the  language  in  the  Instruction 
defining  testable  capacity,  owing  to  the  pe- 
culiar facta  of  this  case,  still,  as  thwe  is 
to  be  a  retrial  of  It,  the  court  should  follow 
the  suggestions  we  have  made. 

We  think  the  court  erred  In  admitting  the 
"Lizzie  Usle  letter,"  but,  owing  to  the  fact 
there  is  a  vast  amount  of  testimony  on  the 
subject  of  mental  capacity,  we  would  not 
reverse  the  case  on  account  of  this  error. 
The  Judgment  is  reversed  for  proceedings 
consistent  with  this  opinion. 


TEXAS  &  P.  RT.  CO.  v.  RICHMOND  et  al. 

(Supreme  Court  of  Texas.    June  20,   1001.) 

CARRIERS— NKQUQBINCBI  —  UABILITY  —  LIMI- 
TATIONS—ST  ATDTESS—EVIDBNCB—QUBS- 
TION   FOR   JURY. 

1.  Plaintiffs  delivered  a  car  load  of  cotton 
to  defendant  In  Texas  for  transportation  to 
Rhode  Island.  The  shipping  receipt  provided 
that  neither  the  defendant  nor  any  connecting 
carrier  handling  the  cotton  shoold  be  liable  for 
destruction  of  the  cotton  by  fire,  nor  for  any 
damage  thereto  by  causes  beyond  its  control. 
The  cotton  burned  in  the  car  while  being 
transported.  Held,  that  snch  condition  of  the 
contract  of  defendant  was  not  prohibited  by 
Rer.  St  art  820,  providing  that  railroad  com- 
panies and  other  common  carriers  of  goods  for 
hire  'Vithin  this  state"  shall  not  Umlt  their 
liability  as  it  exists  at  common  law,  by  Insert- 
ing exceptions  In  the  bill  of  lading  or  receipt 
of  the  goods  for  transportation,  or  otherwise, 
and  no  special  agreement  made  in  contraven- 
tion of  the  provisions  of  snch  article  shall  be 
valid,  since  the  statute  by  its  language  pur- 
ports to  apply  only  to  carriers  engaged  In  car- 
rying goods  for  hire  "within  this  state,"  and 
does  not  prohibit  carriers  of  Interstate  com- 
merce from  limiting  their  common-law  liabil- 
ity. 

2.  Where  a  railway  company,  on  receiving  a 
car  load  of  cotton  in  Texas  for  carriage  to 
Rhode  Island,  stipulated  that  it  should  not  bo 
liable  for  destmction  of  the  cotton  by  fire, 
or  for  any  loes  thereof  by  causes  beyond  its 
control,  and  the  cotton  was  burned  while  be- 
ing transported,  in  the  absence  of  a  statute 
controlling  or  Ifaniting  the  right  to  contract, 
snch  right  was  controlled  by  the  common  law, 
and  the  burden  was  on  the  company  to  show 
that  the  fire  did  not  resnlt  from  its  negligence 
or  that  of  its  servants. 
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3.  Where,  in  an  action  against  a  railway 
company  for  the  value  of  cotton  burned  while 
being  toansported,  all  engineers  and  conduc- 
tors of  traias  in  which  the  car  was  carried  tes- 
tified that  the  engines  were  in  good  condition 
and  carefully  managed,  and  that  the  car  was 
tight  and  securely  sealed,  and  carefully  han- 
dled and  managed  while  in  their  traius,  and 
there  was  no  evidence  as  to  how  the  fire  orig- 
inated, the  question  of  the'  negligence  of  tho 
company  was  for  the  jury. 

Error  from  court  of  dvU  appeals  of  Fourth 
supreme  Judicial  district 

Action  by  Bidunond  &  TUtany  against  the 
Texas  &  Pacific  Hallway  Company.  From 
a  Judgment  of  the  court  of  clyil  appeals  (61 
S.  W.  410)  affirming  the  Judgment  of  the  dis- 
trict court  In  favor  of  plaintiffs,  defendant 
brings  error.    Reversed. 

Perkins,  Gilbert  &  Hall  (T.  J.  Freeman, 
of  counsel),  for  plaintiff  in  error.  Coke  & 
Coke,  for  defendants  in  error. 

BROWN,  J.  From  the  statement  of  the 
case  and  of  the  evidence  made  by  the  hon- 
orable court  of  clyil  appeals,  we  make  the 
following  extract:  "This  action  was  for  dam- 
ages for  cotton  consnmed  by  fire  near  Davis, 
La.,  while  In  the  carrier's  hands  under  a  con- 
tract for  transportation  from  Detroit,  Tex., 
to  Darlington,  R.  I.,  said  shipment  to  be  via 
New  Orleans,  La.,  and  the  Cromwell  Line. 
The  evidence  introduced  by  defendant  was 
to  the  effect  that  the  cotton  was  compressed 
at  ClarksvlUe,  and  was  in  good  order  when 
placed  in  the  box  car  there;  that  the  doors 
of  this  car  were  sealed  up  and  deated;  that 
it  left  the  compress  under  the  compress  seal, 
which  was  'A.  61  (Com.).'  The  conductor 
who  bad  charge  of  the  cotton  from  Clarks- 
vlUe to  Texarkana  testified  that  the  doors 
of  the  car  were  closed,  cleated,  and  sealed, 
and  securely  fastened,  and  that  It  was  not  in 
any  way  exposed  to  fire  while  in  his  pos- 
session. The  same.  In  substance,  was  testi- 
fied to  by  defendant's  conductors,  viz.  J.  B. 
Strock,  who  handled  the  cotton  from  Texar- 
kana  to  Marshall  on  December  12,  1897;  W. 
V.  Brown,  conductor  from  Marshall,  Tex.,  to 
Boyce,  Ijl.,  December  14,  1897;  and  W.  D. 
Barksdale,  the  conductor  from  Boyce  to  Dav- 
is. La.,  in  whose  possession  the  car  was  when 
discovered  to  be  on  fire  on  December  16th. 
The  cotton  left  ClarksvlUe  on  December  9th, 
making  seven  days  out  before  the  cotton 
was  observed  to  be  on  fire.  The  testimony 
of  Barksdale  was  that  the  fire  was  first  no- 
ticed from  smoke  coming  through  the  top  of 
the  car  at  a  point  about  X'A  miles  east  of 
Davis,  which  Is  about  19  miles  this  side  of 
New  Orleans  and  180  miles  from  Boyce;  that 
there  were  no  breaks  or  cracks  visible  In  the 
car;  that  it  was  cleated  and  sealed  by  seals, 
'A.  61  (Com.)';  and  that  there  were  no  al- 
terations in  the  seals  during  the  time  he  bad 
the  car.  There  were  40  cars  on  this  train, 
and  this  car  was  the  thirty-second  from  the 
engine.  Strock  testified  that  on  his  train 
from  ClarksvUl*  to  Texarkana  the  car  was 


the  tenth  from  the  engine,  and  that  the  cot- 
ton was  not  exposed  to  fire  In  any  way  while 
on  his  run,  and  that  fire  could  not  have 
reached  the  cotton  In  the  car,  as  it  was 
sealed  and  cleated.  The  other  conductors 
testified  substantially  the  same,  and  testi- 
fied to  the  carefulness  and  competency  of 
their  respective  engineers.  Van  Hees,  the 
engineer  on  Barksdale's  train,  testified  as  to 
his  engine  and  spark  arrester,  etc.,  being  per- 
fect appliances,  and  that  the  engine  threw 
no  sparks;  and  this  was  also  In  effect  the 
testimony  of  the  other  engineers  handling 
the  cotton  ntber  it  left  ClarksvlUe;  and  each 
testified  that  nothing  happened  to  the  cotton 
while  on  his  train.  That  the  several  en- 
gines that  had  been  used  on  the  trip  were  In 
good  condition  as  to  appliances  for  arrest 
Ing  sparks  was  testified  to,  as  were  all  en- 
gines of  defendant  in  use  between  Clarks- 
ville  and  Texarkana  and  Texarkana  and  Mai^ 
shall,  Tex.,  and  Marshall  and  Boyce,  la." 
The  contract  of  shipment  contained  the  fol- 
lowing stipulation:  "That  neither  the  Texas 
&  Pacific  Railway  Company  nor  any  connect- 
ing carrier  handling  said  cotton  shall  be  lia- 
ble to  damages  to  or  for  destruction  of  the 
said  cotton  by  Are,  •  ♦  •  rar  f or  any  loss 
thereof  or  damages  thereto  by  causes  be- 
yond its  controL"  T^e  court  directed  the 
Jury  to  return  a  verdict  for  plaintiff  for  the 
amoimt  which  the  parties  had  agreed  shonld 
be  found,  if  defendant  was  liable.  .The 
charge  gives  us  the  benefit  of  the  Judge's 
view  of  the  law  of  the  case.  He  told  the 
Jury  in  substance,  that  by  the  uncontroverted 
evidence  all  the  facts  were  shown  which 
were  necessary  to  entitle  plaintiffs  to  re- 
cover, imlees  the  fire  was  not  caused  by  de- 
fendant's negligence;  that  the  burden  of 
proof  was  on  defendant  to  show  this;  that 
there  was  no  proof  as  to  what  caused  the 
fire;  and  that  "while  defendant  may  have 
exercised  due  care  in  the  particulars  In  re- 
spect to  which  its  testimony  relates,  it  la  im- 
possible to  say  that  defendant  has  shown 
that  the  fire  was  not  occasioned  by  its  neg- 
ligence, when  there  is  no  proof  as  to  what 
did  cause  the  fire;  therefore  you  are  in- 
structed to  return  a  verdict  for  plaintiff." 
A  verdict  was  returned  for  the  plaintiff,  and 
Judgment  entered  in  accordance  therewith, 
which  was  affirmed  by  the  court  of  civil  ap- 
peals. 

Article  320  of  the  Revised  Statutes  reads 
as  follows:  "Railroad  companies  and  other 
common  carriers  of  goods,  wares  and  mer- 
chandise for  hire  within  this  state,  on  land 
or  in  boats  or  vessels  on  the  waters  entirely 
within  the  body  of  this  state,  shall  not  limit 
or  restrict  their  liability  as  it  exists  at  com- 
mon law,  by  any  general  or  special  notice, 
or  by  inserting  exceptions  in  the  bill  of  lad- 
ing or  memorandum  given  upon  the  receipt 
of  the  goods  for  transportation,  or  in  any 
other  manner  whatever,  and  no  special 
agreement  made  in  contravention  of  the  fore- 
going  provisions   of   this   article    shall   be 
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yalld."  The  article  qnoted  purports  by  Its 
language  to  apply  only  to  such  carriers  as  are 
engaged  "In  carrying  goods,  wares  and  mer- 
chandise for  hire  within  this  state,"  and  does 
not  prohibit  carriers  of  Interstate  commei-ce 
from  limiting  their  common-law  liability. 
Railway  Cb.  t.  Sherwood,  S4  Tex.  133,  19  S. 
W.  456,  17  L.  R.  A.  64a  In  the  case  cited, 
this  court  held,  upon  construction  of  the  lan- 
guage Itself,  that  It  did  not  embrace  trans- 
portation such  as  Is  Involred  In  the  case 
now  before  the  court,  and  It  is  unnecessary 
for  us  to  extend  the  discussion  of  the  sub- 
ject The  clause  of  the  contract  by  which 
the  liability  of  the  carrier  was  limited  not  be- 
ing within  the  terms  of  the  statute,  the  right 
of  the  shipper  to  recover  for  the  loss  de- 
pends upon  the  common  law,  which  prohib- 
its a  carrier  from  making  terms  which  will 
exempt  It  from  liability  for  the  negligence 
of  Itself  or  Its  servants.  The  limitation  up- 
on Its  liability  being  lawful,  the  plalntlfF  in 
erroi-  Is  not  liable  If  the  loss  occurred  from 
any  of  the  causes  named  In  the  exception 
without  negligence  of  Itself  or  servants.  If, 
however,  the  loss  occurred  from  the  negli- 
gence of  the  railroad  company  or  of  Its  serv- 
ants, then  it  Is  liable,  and  we  come  to  the 
question  which  was  detramlned  In  Missouri 
Pac.  Ry.  Co.  v.  China  Mfg.  Co.,  79  Tex.  28, 14 
S.  W.  785,  in  this  language:  "Upon  whom 
rests  the  burden  of  proof  to  show  that  the 
loss  did  or  did  not  occur  through  negligence 
of  the  carrier?  This  question  was  settled 
in  the  case  of  Ryan  v.  Railway  Co.,  65  Tex. 
18,  In  which  it  was  h^d  that  the  burden 
of  proof  was  on  the  carrier,  not  only  to  show 
that  the  cause  of  the  loss  was  within  th? 
terms  of  the  exception,  but  also  that  there 
was  on  his  part  no  negligence  or  want  of 
due  care."  Missouri  Fac.  Ry.  Co.  v.  China 
Mfg.  Co..  79  Tex.  28,  14  S.  W.  785. 

It  Is  not  denied  by  the  plaintiff  In  error 
that  the  burden  rested  upon  It  to  establish 
the  defense,  but  the  court  assumed  that  the 
evidence  which  It  produced  was  not  suffi- 
cient to  entitle  the  defendant  to  have  the 
Issue  submitted  and  Instructed  the  Jury  to 
And  for  the  plaintiff.  We  are  of  opinion  that. 
If  the  Issue  had  been  given  to  the  Jury  and 
had  been  found  for  the  railway  company, 
this  court  could  not  have  held  that  there  was 
no  evidence  to  sustain  the  verdict.  The  law 
does  not  require  a  railroad  company.  In  de- 
fending itself  under  such  a  contract,  to  ex- 
clude the  possibility  that  the  fire  occurred 
from  some  cause  connected  with  the  man- 
agement of  its  railroad,  nor,  in  fact,  to  .ex- 
clude the  possibility  of  negligence  on  the 
part  of  its  servants.  The  burden  of  proof 
means  in  this  case,  as  In  others,  that  there 
must  be  sufficient  evidence  Introduced  to 
Justify  a  Jury  In  finding  a  verdict  In  favor 
of  the  party  who  affirms  the  issue.  When 
this  burden  is  discharged,  the  carrier  ia  ai- 
titled  to  have  the  question  submitted,  al- 
though, under  the  evidence,  the  Jury  may 
And  a  verdict  against  it.    If  the  law  re- 


quired that  the  carrier  should  prove  Its  de- 
fense so  nouclusively  that  a  Jury  could  not 
find  against  it  before  the  court  would  be 
allowed  to  submit  the  issue,  then  there  could 
be  no  state  of  case  in  which  such  Issue  could 
be  properly  submitted  on  the  evidence  of  the 
carrier  alone;  for,  if  the  evidence  was  not 
sufficient  to  permit  the  submission,  the  court 
must  direct  the  Jury  to  find  for  the  plaintiff. 
On  the  other  hand,  if  the  evidence  should 
be  so  conclusive  that  the  Jury  could  not  find 
to  the  contrary,  then  there  would  be  nothing 
to  submit  to  the  Jury,  and  it  would  be  the 
duty  of  the  court  to  Instruct  them  to  find 
for  the  defendant  When  the  question  of 
fact  has  been  so  evolved  In  the  evidence  as 
to  call  for  its  submission  to  the  Jury,  the 
court  has  no  control  over  it  until  the  ver- 
dict has  been  rendered.  It  may  be  more 
difficult  for  the  defendant  to  meet  the  re- 
quirements of  the  law  by  proof  in  this  class 
of  cases  than  in  others,  but  the  same  rules 
must  govern  the  trial  court  In  the  submis- 
sion or  withdrawal  of  such  Issue  from  the 
Jury. 

The  district  court  erred  in  the  charge  giv- 
en to  the  Jury  by  which  It  withdrew  from 
them  the  issue  of  negligence  on  the  part  of 
the  plaintiff  in  error,  and  the  court  of  civil 
appeals  erred  in  affirming  the  Judgment  of 
the  district  court  It  is  therefore  ordered 
that  the  Judgments  of  the  district  court  and 
of  the  court  of  civil  appeals  be  reversed,  and 
that  this  cause  be  remanded. 


COMPTON  V.  HOLMES. 
(Supreme  Court  of  Texas.    June  20,  1901.) 

MUNICIPAL  CORPORATIONS— ELECTION  OF  OF- 
FICERS—CONTEST— STATUTES 
-CONSTRUCTION. 

1.  Rev.  St  1895,  art.  1810,  behig  a  part  of 
title  36,  and  providing  that  the  provisions  of 
that  title  shall  apply  to  all  elections,  whether 
for  offlcei-s  or  other  purposes,  when  not  other- 
wise provided  by  law,  was  enacted  when  chap- 
ter 7  of  the  title  only  related  to  the  contest  of 
elections  for  members  of  the  legislature.  The 
legislature  which  enacted  chapter  7  also  en- 
acted Acts  1805,  p.  58,  relating  to  the  contest 
of  elections,  but  not  Including  elections  of 
municipal  officers;  but  such  act  was  not  an 
ameudment  of  title  36,  c.  7,  though  it  wag  In- 
cluded therein  by  the  compiler  of  the  Code. 
Held,  that  article  1810  would  not  extend  the 
proTisions  of  title  36,  c.  7,  to  municipal  elec- 
tloaa,  since  it  only  related  to  the  chapter 
properly  included  in  the  Code. 

2.  Rev.  St  1896,  tit.  36,  c.  7,  relating  to 
election  contests,  specifies  the  tribunals  au- 
thorized to  determine  contests  of  elections  for 
certain  oRices,  but  does  not  mention  municipui 
oflicers;  and  the  contestant  for  any  office  men- 
tioned In  the  act  is  required  to  give  notice  of 
contest.  Articles  1804r-18O4d,  of  the  chapter, 
require  the  contestaat  to  give  bonds,  on  wnich 
he  shall  become  entitled  to  receive  a  commis- 
sion to  the  office  from  the  governor.  Article 
1809,  specifying  the  officers  to  the  commission 
by  the  governor,  does  not  include  municipal  of- 
ficers. Article  1804t  provides  that  the  contest 
of  any  election  tor  any  other  purpose  than  the 
election  of  county,  precinct  or  municipal  offi- 
cers shall  be  under  the  regulatioDs  prescribed 
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in  the  charter.  Held,  that  the  diapter  does  not 
authorize  or  apply  to  the  contest  of  elections 
of  municipal  officers. 

Certified  question  from  court  of  clvlj  ap- 
peals of  First  supreme  Judicial  district. 

Election  contest  between  J.  P.  Oompton 
and  I.  K.  Holmes.  Question  certified  from 
the  court  of  civil  appeals. 

Brockman  &  Kahn  and  J.  V.  Meek,  for 
appellant    E.  P.  Hamblen,  for  appellee. 

WILLIAMS,  J.  Certified  question  from  the 
court  of  civil  appeals  of  the  First  district, 
as  follows:  "This  is  a  statutory  proceeding, 
brought  under  title  86,  c.  7,  of  the  Revised 
Statutes  of  1896,  to  contest  an  electicm  for 
mayor  of  the  town  of  La  Porte  held  on  the 
2d  day  of  April,  1901.  The  town  of  La  Porte 
is  a  municipal  corporation  organized  under 
the  general  laws  of  this  state.  All  of  the 
provisions  of  said  statute  relating  to  the 
manner  In  which  such  contest  shall  be  com- 
menced and  conducted  were  strictly  com- 
plied  with.  The  appellee  in  the  court  below 
excepted  to  the  jurisdiction  of  the  court  on 
the  ground  that  the  statute  providing  for 
the  contest  of  elections  does  not  apply  to  the 
election  of  officers  in  incorporated  cities, 
towns,  or  villages.  This  exception  was  sus- 
tained, and  proceedings  dismissed,  and  the 
case  Is  before  us  on  appeal  from  said  Judg- 
ment of  dismissal.  Upon  this  statement  of 
facts,  we  respectfully  certify  for  your  deci- 
sion the  following  question:  Does  the  act 
of  the  legislature  contained  in  title  36,  c.  7, 
of  the  Revised  Statutes  of  1805,  providing 
for  the  contest  of  elections,  apply  to  elections 
for  officers  of  incorporated  cities,  towns,  or 
villages?" 

By  article  1810,  Bev.  St.,  It  is  provided: 
"The  provisions  c^  this  titie  shall  apply  to 
all  elections,  whether  for  officers  or  other 
purposes,  where  not  otherwise  provided  by 
law."  As  chapter  7,  referred  to  in  the  ques- 
tion, is,  in  the  published  volume  containing 
the  Revised  Statutes,  a  part  of  the  same  title 
with  the  article  quoted,  the  provisions  of 
such  chapter  concerning  contested  elections 
would  appear  to  be  made  applicable  to  mu- 
nicipal elections.  But  when  the  Bevised 
Statutes  containing  article  1810  were  adopted 
by  the  legislature,  chapter  7  was  not  at 
where  it  now  appears  In  the  volume,  but  was 
composed  of  provisions  regulating  only  con- 
tests of  elections  for  members  of  the  legis- 
lature. At  the  same  session  of  the  legis- 
lature (1895)  which  adopted  the  Revised  Stat- 
utes, the  present  law  regulating  contests  of 
elections  was  passed,  not  in  the  form  of  an 
amendment  of  any  provision  of  the  Bevised 
Statutes,  but  as  an  independent  act  Article 
1810,  by  the  phrase,  "The  provisions  of  this 
title,"  does  not  refer  to  the  provisions  of  the 
act  of  1895,  because  that  act  was  not  then, 
and  was  never  afterwards  made  by  any  act 
of  the  legislature,  a  part  of  the  titie  referred 
to.  The  provisions  of  such  act  were  properly 
Included  in  the  Revised  Statntes  by  the  codl- 


fier  afterwards  appointed  (Acts  1805,  p.  5S): 
but  the  inclusion  of  them  by  him  aa  part  of 
the  same  titie  with  article  1810  cannot  en- 
large the  operation  of  that  article.  The 
question  certified  must  therefore  be  answered 
under  the  provisions  of  the  act  of  1805. 

It  is  to  be  observed  that  the  act  does  not 
contain  any  provisions  specifically  including 
contests  of  elections  for  municipal  offices,  or 
so  broad  as  to  embrace  contests  for  all  offi- 
ces. On  the  contrary,  the  provision  seems 
to  be  for  ctmtests  as  to  specified  offices,  not 
Including  municipal  ones.  The  first  second, 
third,  fourth,  and  fifth  sections  define  the 
tribunals  before  which  and  the  places  at 
which  contests  of  election  for  the  offices  of 
district  attorney,  district  Judge,  chief  Justice 
and  associate  Justice  of  the  supreme  court 
the  court  of  criminal  appeals,  and  the  courts 
of  civil  appeals,  county  offices,  and  for  other 
purposes  than  for  offices,  may  be  conducted. 
Sections  24-31,  inclusive,  regidate  contests 
before  the  legislature  of  elections  for  gov- 
ernor, lieutenant  governor,  comptroller,  treas- 
urer, commissioner  of  the  land  office,  attor- 
ney general,  and  members  of  the  legislature. 
Section  6  provides:  "Any -person  intending 
to  contest  the  election  of  any  one  holding 
a  certificate  of  election  as  a  member  of  the 
legislature  or  for  any  office  mentioned  in 
this  act"  shall  give  notice,  etc.,  and  proceeds 
to  prescribe  rules  to  govern  the  contest 
Among  the  offices  named  are  no  municipal 
ones,  and  such  offices  are  nowhere  referred 
to  in  the  act,  except  In  section  32,  wliicfa 
will  be  noticed  further  on.  Sections  12-16 
provide,  in  substance,  that  "when  the  validi- 
ty of  an  election  for  an  office  other  than  for 
members  of  the  legislature  is  contested"  the- 
contestee  shall  give  bond,  and  upon  his  fail- 
ure to  do  so  the  contestant  may  give  such 
bond  and  become  entttied  to  the  possession 
of  the  office  pending  the  contest  and  the 
governor  is  required  to  issue  commission  to 
the  one  making  bond.  Sections  6  and  12  ap- 
proach nearer  to  general  provisions  for  c<Mi- 
tests  of  all  offices  than  any  in  the  act,  but 
it  appears  that  they  have  reference  to  state 
and  county  offices,  for  the  reason  that  sec- 
tion 6  refers  to  offices  "mentioned  in  this 
act,"  and  sections  12-16,  by  their  provisions 
with  reference  to  commissions,  show  that 
only  state  and  county  offices  are  meant;  for 
article  1809,  Bev.  St,  specifies  the  officers 
whom  the  governor  is  to  commission  and  ex- 
cepts municipal  officers. 

The  only  reference  in  the  whole  statute 
to  municipal  officers  is  In  section  32,  as  fol- 
lows: "If  the  contest  be  for  the  validity  of 
an  election  held  for  any  other  purpose  than 
the  election  of  an  officer  or  officers  in  any 
county  or  part  of  a  county  or  precinct  of  a 
county,  or  in  any  Incorporated  city,  town 
or  village,  any  resident  of  such  county,  pre- 
cinct city,  town  or  village,  or  any  number 
of  such  residents,  may  contest  such  election 
In  the  district  court  of  such  county  in  the 
same  manner  and  under  the  same  rules,  as 
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far  as  applicable,  as- are  prescribed  In  this 
chapter  for  contesting  the  validity  of  an  elec- 
tion for  a  county  office."  There  Is  here  no 
proTlsion  for  contests  for  municipal  offices, 
but  they  are  simply  mentlcmed  as  an  excep- 
tion to  the  rule  prescribed,  and  the  last 
words  of  the  section  refer  to  the  preceding 
provisions  as  being  made  for  contesting  elec- 
tions for  connty  offices.  It  is  clear  to  our 
minds  that  the  legislature  has  failed  to  In- 
elude  tn  this  statute  contests  for  municipal 
offices.  The  language  cannot  be  extended 
by  construction,  so  as  to  embrace  them.  Wo 
answer  the  question  In  the  negatiT& 


WRIGHT  T.  BELL. 
(Supreme  Court  of  Texas.    Jime  20,  1901.) 

APPEAIx-BOUNDARY  CASS-^JCRISDIOTIOK. 
Where  the  matter  in  controversy  is  the 
true  location  of  the  line  dividing  the  north 
half  from  the  south  half  of  certain  lots,  the 
action  is  a  "boundary  case,"  and  the  decision 
of  the  court  of  civil  appeals  thereon  is  final, 
and  a  writ  of  error  from  the  supreme  court  to 
review  such  decision  will  be  dismissed. 

Error  from  court  of  civil  appeals  of  First 
supreme  Judicial  district 

Action  by  Josie  Bell  against  U.  J.  Wright. 
From  a  Judgment  of  the  court  of  civil  ap- 
peal* ^  S.  W.  615,  60  S.  W.  873,  and  63  S. 
W.  159)  reversing  a  Judgment  tor  detendant, 
defendant  brings  error.    Dismissed. 

J.  B.  Masterson  and  Ingham  S.  Boberts, 
tar  plalntlfT  In  error,  .ddgar  Watkina  and 
Frank  C.  Jones^  for  defendant  in  error. 

GAINES,  0. 3.  We  are  of  opinion  that  the 
writ  of  error  in  this  case  was  miprovidently 
granted,  and  that  It  should  be  alsmlssed  for 
the  want  of  Jurisdiction.  The  defendant  In 
error  sold  and  conveyed  to  the  plaintifC  in 
error  the  north  one-half  of  lots  9  and  10  in 
a  certain  block  In  the  city  of  Houston.  The 
description  In  the  deed  called  for  the  streets 
upon  which  the  half  lots  conveyed  abutted. 
The  suit  grew  out  of  the  fact  that  there  was 
a  dispute  as  to  the  true  location  of  the  south 
boundary  line  of  the  street  which  lies  north 
of  them.  The  lots  had  been  inclosed  for  a 
number  of  years,  and  the  defendant  in  error 
claimed  that  her  fence  was  the  true  line  of 
the  street.  On  the  other  hand,  it  was  con- 
tended by  plalntllt  in  error  that  the  line  of 
the  street,  as  originally  dedicated,  was  a  few 
feet  south  of  the  line  upon  which  the  fence 
stood  at  the  time  of  the  conveyance.  If  the 
latter  was  the  true  line  of  the  street,  and 
hence  the  north  boundary  of  the  half  lots 
conveyed,  then  the  dividing  line  between  the 
north  one-half  and  the  south  one-half  of  the 
lota  was  some  two  feet  further  sooth  than  It 
would  have  been  had  the  line  upon  which 
the  fence  stood  been  the  true  line  as  claimed 
by  the  defendant  in  error.  This  little  strip, 
approximately  two  feet  in  width,  is  the  bone 
of  contention  in  the  case,  and  the  title  to  It 
depends  npon  the  true  location  <tf  the  south 


boundary  line  of  the  property  ccmreyed  by 
defendant  In  error  to  plaintiff  in  error,  which 
In  turn  depends  upon  the  true  position  of  the 
north  line  of  the  premises  conveyed.  As  in 
the  case  of  Schley  v.  Blum,  85  Tex.  551,  22 
S.  W.  067,  the  right  of  the  case  depends  up- 
on a  question  of  boundary;  and,  as  in  the 
case  of  Cox  v.  Finks.  91  Tex.  819,  48  S.  W. 
1,  if  there  had  been  no  question  of  boundary, 
there  would  have  been  no  case.  It  fc^ows 
that  this  is  a  "boundary  case,"  within  the 
meaning  of  the  statute,  and  that  the  decision 
of  the  court  of  civil  appeals  is  flnai.  The 
writ  of  error  la  accordingly  dismissed. 


LEWBIGHT  T.  BBII^  Atty.  Gen. 
(Supreme  Ooart  of  Texas.    June  17,  1901.) 

MANDAMUS— ATTORNBT  GENBRAL— FORFBI- 
TCRB  OF  CHASTER. 

Under  Bev.  St.  art  5315,  providing  that 
It  shall  be  the  duty  of  the  attorney  general  to 
institute  proceedings  to  forfeit  the  charters  and 
franchises  of  corporations  named  therein,  for 
violation  of  the  provisions  named,  mandamus 
will  not  lie  to  compel  the  attorney  general  to 
bring  such  suit  though  the  laoguage  of  the 
statute  Is  imperative,  since  it  is  the  duty  of  the 
attorney  general  to  examine  into  the  facts  and 
first  find  that  there  is  reasonable  ground  to 
believe  that  the  statute  has  been  violated,  and 
that  the  evidence  necessary  to  a  successful 
prosecution  of  the  suit  can  be  procured. 

Motion  by  3.  B.  Lewrlght  for  leave  to  file 
a  petition  for  a  writ  of  mandamus  to  compel 
C.  E.  Bell,  as  attorney  general,  to  institute 
suit  to  forfeit  a  certain  charter.    Overruled. 

J.  B.  Lewrlght,  In  pro.  per. 

GAINES,  C.  3.  This  is  a  motion  for  leave 
to  file  a  petition  for  a  writ  of  mandamus  to 
the  attorney  general  of  the  state  of  Texas, 
commanding  him  to  Institute  a  suit  in  the 
name  of  the  state  to  forfeit  the  charter  of  a 
certain  private  corporation  organized  under 
the  laws  of  the  state,  and  known  as  the 
Texas  Brewing  Company.  The  grounds  al- 
leged in  the  petition  are  that  the  brewing 
company  has  violated  the  statute  of  the  state 
commonly  known  as  the  "Trust  Law,"  and 
has  thereby  subjected'  its  corporate  existence 
to  forfeiture,  and  that  the  attorney  genoral 
has  refused  to  bring  suit  to  annul  its  charter. 
We  are  clearly  of  opinion  that  a  mandamus 
does  not  lie  to  compel  the  attorney  general 
to  bring  suit  In  such  a  case.  The  courts  can- 
not hy  the  writ  in  question,  compel  an  offi- 
cer to  perf(»m  an  official  duty,  where  that 
duty  Involves  a  discretion  on  his  i)art  It  Is 
true  that  the  statute  upon  which  the  proceed- 
ing is  based  prescribes  that  "for  a  violation 
of  any  of  its  provisions  "by  any  corp(»'atlon 
mentioned"  therein,  "It  shall  be  the  duty  of 
the  attorney  general  or  district  or  connty  at- 
torney, or  either  of  them,  upon  his  own  mo- 
tion, and  without  leave  or  order  of  any  court 
or  Judge,  to  institute  suit  or  quo  warranto 
proceedings  In  Travis  county,  at  Austin,  or  at 
the  county  seat  of  any  county  in  the  state. 


Digitized  by 


Google 


624 


63  SOUTHWBSTBBN  BBPORTEB. 


(Tex. 


where  cnch  corporation  exists,  does  business 
or  may  have  a  domicile,  for  the  forfeiture  of 
Its  charter  rights  and  franchise,  and  the  dis- 
solution of  Its  corporate  existence."  Rev.  St 
art  5315.  This  language  Is  Imperative,  but 
It  necessarily  Implies  that,  before  the  officer 
sbaU  act,  he  shall  examine  Into  the  facts  of 
the  alleged  ofFense,  and  find  not  only  that 
there  Is  reasonable  ground  to  believe  that  the 
statute  has  been  violated,  but  also  that  the 
evidence  necessary  to  a  successful  prosecu- 
tion of  the  suit  can  be  procured.  It  was  not 
Intended  either  to  harass  corporations  with 
vexatious  litigation,  or  to  involve  the  state 
in  liabilities  for  the  costs  of  profitless  sulta. 
Since  the  duty  of  the  attorney  general  to  In- 
stitute suits  In  such  cases  requires  an  Investl- 
gntiou  of  the  ca;Be,  and  a  determination: 
First,  of  the  fact  that  an  offense  has  been 
committed;  and,  second,  that  there  Is  a  rea- 
sonable probability  that  It  may  be  prosecuted 
to  a  successful  Issue,— under  the  general  prin- 
ciple applicable  to  the  writ  of  mandamus,  the 
courts  cannot  control  his  Judgment  In  the 
matter  and  determine  his  action.  But  upon 
the  specific  question  there  is  abundant  au- 
thority In  support  of  our  views.  Yates  v.  At- 
torney General,  41  Mich.  728.  3  N.  W.  205; 
Boyne  v.  Ryan,  100  Cal.  265,  34  Pac  707; 
Everdlng  v.  McGinn,  23  Or.  15,  35  Pac.  17S; 
'JTiompson  v.  Watson,  48  Ohio  St  652,  31  N. 
K  742;  People  v.  FalrdiUd,  67  N.  Y.  334; 
Id.,  8  Hun,  334;  People  v.  Attorney  General, 
2Si  Barb.  114.  Being  clearly  of  the  opinion 
that  the  writ  of  mandamus  which  Is  sought 
in  this  proceeding  cannot  be  awarded,  the 
motion  to  file  the  petition  Is  overruled. 


MARTm  V.  McAllister  et  ai. 

(Supreme  Oonrt  of  Texas.    June  17,  1901.) 

HUSBAND  AND  WIPE— COMMUNITY  PROPKRTT 
—  CONTROL.  —  INVESTMENT  IN  LIFE  INSUR- 
ANCE—PROCEEDS— HOMESTEAD— SALE. 

1.  Under  Rev.  St  art  206S,  providing  that 
the  husband  shall  have  the  sole  control  of  the 
community  property,  he  hag  the  right  to  use 
commanlf7  funds  in  taking  out  a  policy  of  in- 
surance on  his  wife's  life,  payable  to  himself 
at  her  death,  where  such  action  Is  not  fraud- 
ulent towards  the  wife. 

2.  The  right  to  the  proceeds  of  an  insurance 

Eolicy  on  the  life  of  the  wife,  payable  to  the 
usband,    is   his   separate    property,    and    not 
community  property. 

3.  Though  a  surviving  husband  cannot  be 
compelled  to  yield  up  his  homestead  to  pay 
community  debts,  he  may  sell  such  homestead 
to  reimburse  himself  for  the  payment  of  com- 
munity debts  out  of  his  separate  funds. 

Error  to  court  of  civil  appeals  <A  Second 
supreme  judicial  district. 

Suit  by  Thomas  P.  Martin  against  John  T7. 
McAllister  and  others.  From  a  Judgment  of 
the  court  of  appeals  atUrmlng  a  Judgment  In 
favor  of  defendants  (61  S.  W.  522),  com- 
plainant brings  error.    Reversed. 

A.  A.  Henderson,  for  plsintift  in  error. 
West,  Smith  &  Chapman,  for  defendants  In 
error. 


BROWN,  J.  Mrs.  Cornelia  Martin,  the 
wife  of  the  plaintiff  in  error,  died  on  the 
19th  day  of  March,  1896,  leaving  surviving 
her  Thomas  P.  Martin,  her  husband,  and  her 
daughters  Mrs.  McAllister,  Mrs.  Hubbard, 
and  Mrs.  WUllams,  all  of  whom  were  married 
at  the  time  of  her  death,  and  also  her  son 
Thomas  P.  Martin,  Jr.,  then  an  adult,  and 
Robert  and  Virginia  Martin,  then  mlnws. 
Before  and  at  the  time  of  bto  wife's  death, 
Thomas  P.  Martin  owned  and  occupied  a 
home  In  the  city  of  Ft  Worth,  upon  which 
he  has  continued  to  reside;  and  the  two 
minor  children  lived  with  him  until  recently, 
'but  both  have  gone  from  the  home,  to  live 
with  their  sisters.  Mrs.  Martin  died  intes- 
tate, and  no  administration  was  ever  had  on 
her  estate,  nor  did  the  husband  qualify  as 
community  survivor.  Of  the  property  which 
belonged  to  the  commimity,  there  remains 
in  the  hands  of  the  surviving  husband  per- 
sonal property  of  the  value  of  $575,  and  the 
homestead,  which  is  worth  ^000,  aggregat- 
ing the  sum  of  $4,575.  At  the  date  of  Mrs. 
Martin's  death  there  existed  debts  against 
the  community  amounting  to  $8,840.  Plain- 
tiff In  error  received  $817.33  In  cash,  which 
was  community  property  of  himself  and  his 
deceased  wife,  and  was  applied  to  the  pay- 
ment of  the  ccnnmunity  indebtedness.  He 
also  received  the  proceeds  of  the  policy  of 
life  Insurance  upon  the  life  of  Mrs.  Martin, 
which  was  made  payable  to  plalntttt  In  error, 
of  which  he  applied  $5,667.35  to  the  payment 
of  community  debts,  and  also  applied  to  the 
payment  of  the  said  debts  the  sum  of  $511.01, 
which  he  acquired  after  Mrs.  Martin's  death 
by  his  own  labor.  Martin  claimed  the  right 
to  retain  the  community  property  which  re- 
mained in  his  hands  to  reimburse  him  for 
his  separate  funds  used  ta  the  payment  of 
the  community  debts,  and,  this  right  being 
denied  by  his  children,  this  suit  was  insti- 
tuted to  quiet  his  title  to  the  property  still 
in  his  possession.  The  case  was  tried  be- 
fore the  court,  and  the  community  property 
on  hand  was  divided,  one  half  to  the  plain- 
tiff in  error,  and  the  other  half  among  the 
children  of  Mrs.  Martin.  The  court  of  civil 
appeals  affirmed  this  Judgment  from  which 
this  writ  of  error  has  been  granted. 

The  following  questions  are  involved  in 
this  case:  (1)  Were  the  proceeds  of  the  pol- 
icy upon  the  life  of  Mrs.  Martin  the  separate 
funds  of  her  husband'/  (2)  If  so,  did  he  have 
the  right  to  be  reimbursed  for  his  expendi- 
tures in  the  payment  of  the  community  debts 
out  of  the  homestead  and  other  property  ex- 
empted from  forced  sale? 

The  money  derived  from  the  policy  on  the 
life  of  Mrs.  Martin  was  not  acquired  during 
the  marriage,  but  was  received  by  the  hus- 
band after  her  death.  In  pursuance  of  a  con- 
tract of  Insurance  made  during  her  life,  and 
belonged  to  Thomas  P.  Martin  in  his  sepa- 
rate right  Mulllns  v.  Thompson,  51  Tez.  7; 
Succession  of  Kugler,  23  La.  Ann.  455;  Suc- 
cession of  Hearing,  26  La.  Ann.  326;  Suoces- 
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Blon  of  ClaA,  27  T^a.  Ann.  270;  Succession  of 
Botenschen,  29  La.  Ann.  711;  Chapln  ▼.  Fel- 
lowes,  30  Conn.  132,  4  Am.  Bep.  49;  BTans 
T.  Opperman,  76  Ter.  298.  13  S.  W.  812.  In 
the  case  of  MuIUns  v.  Thompson,  above  cited, 
the  controversy  was  over  the  proceeds  of  a 
policy  made  payable  to  the  heirs  or  assigns 
of  the  Insured.  The  mother  and  father  were 
the  heirs  at  law  of  the  deceased,  and  It  was 
claimed  that  the  proceeds  of  the  policy,  which 
was  taken  ont  by  the  deceased  himself,  be- 
longed to  his  estate;  but  the  supreme  court 
by  Judge  Gould,  held  the  contrary,  saying: 
"Insurance  policies,  other  than  those  classed 
nnder  the  head  of  endowments,  are  ordlnar- 
Uy  taken  out  for  the  benefit  of  some  third 
person  or  class  of  persons,  and  not  as  a  mere 
Investment  for  the  benefit  of  the  estate  of 
the  insured.  They  may  be  payable  to  and 
for  the  benefit  of  a  named  person  or  persons, 
or  of  a  designated  class,  as  parents,  children, 
next  of  kin,  or  heirs."  In  the  Succession  of 
Hearing,  above  cited,  the  supreme  court  of 
Louisiana  held  that  the  proceeds  of  a  policy 
of  insurance  on  the  life  of  the  husband  In 
favor  of  the  wife  were  not  the  community 
property  of  the  spouses,  and  were  not  liable 
for  the  debts  of  the  husband.  That  court 
said:  "A  policy  of  Insurance  is  not  a  piece 
of  pr<H)erty.  It  Is  the  evidence  of  a  contract; 
the  contract  being  that  a  certain  sum  of 
money  will  be  paid,  upon  the  happening  of  a 
oertaln  event  to  a  particular  person  named 
In  the  policy,  or  who  may  be  the  legal  holder 
thereof.  A  creditor  may  have  the  life  of  bis 
debtor  insured,  even  without  the  consent  of 
his  debtor.  A  husband  has  the  right  we 
think,  to  Insure  his  life  in  the  interest  of  his 
wife  and  child,  as  well  as  In  the  interest  of 
his  creditor,  and  his  obligation  to  provide  toe 
them  In  case  of  his  death  is  certainly  well 
recognized.  If  the  policy  issues  to  the  wife, 
or  is  properly  transferred  to  her,  the  amount 
stipulated  therein  belongs  to  her  when  the 
event  Insured  against  happens,  and  she  can- 
not  be  forced  to  Inventory  It  as  a  part  of  her 
husband's  estate.  The  object  he  had  In  view 
would  be  defeated  If  a  contrary  doctrine  pre- 
vailed. It  is  the  wife  whom  the  husband 
seeks  to  protect  when  be  Insures  his  life  In 
her  behalf;  otherwise,  he  would  not  Insure 
in  her  name.  Ue  has  no  need  to  protect  his 
creditors  by  such  a  mode,  for  they  can  protect 
themselves." 

It  Is  contended  by  the  defendants  In  error 
that  the  husband-  could  not  appropriate  the 
community  funds  to  his  own  use  in  the  pur- 
chase of  this  contract  without  the  consent  of 
his  wife;  but  our  statute  specially  provides 
that  the  husband  shall  have  the  sole  right  of 
control  of  the  community  property,  and  it  has 
been  uniformly  held  that  such  control  can- 
not be  interfered  with  unless  it  is  exercised 
In  fraud  of  the  rights  of  the  wife.  Rev.  St 
art  296S;  Stramler  v.  Coe,  15  Tex.  216.  We 
see  no  ground  in  the  facts  of  this  case  to 
impeach  the  action  of  the  husband  as  fraud- 
ulent towards  his  wife.  The  right  to  the 
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proceeds  of  the  policy,  whether. upon  the  life 
of  the  wife  in  favor  of  the  husband,  or  upon 
the  life  of  the  husband  in  favor  of  the  wife, 
rests  ui>on  the  same  principle,  which  Is  that 
the  proceeds  of  the  policy  belong  to  the  per- 
son named  as  payee,  and  it  becomes  property 
upon  the  contingency  of  the  death  of  the  In- 
sured in  the  lifetime  of  the  payee.  There- 
fore, as  It  could  not  become  the  property  of 
the  husband  or  the  wife  during  the  lifetime 
of  both  of  them,  It  cannot  be  held  to  be  com- 
munity property,  and  is  therefore  the  sepa- 
rate property  of  the  one  to  whom  it  1b  made 
payable. 

The  defendants  in  error  contend  that,  If 
the  funds  with  which  the  community  debts 
were  discharged  shall  be  held  to  be  the  sepa- 
rate property  of  the  plaintiff  in  error,  then 
he  cannot  be  remunerated  out  of  the  com- 
munity property  on  hand,  because  It  consists 
of  the  homestead  and  other  exempt  property, 
which  could  not  be  made  liable  for  the  debts 
of  the  creditor.  The  exemption  of  the  home- 
stead and  other  property  was  In  favor  of  the 
father,  the  head  of  the  family,  and  did  not 
inure  to  the  benefit  of  the  children  upon  the 
death  of  their  mother.  Ashe  v.  Yungst  65 
Tex.  631.  Although  the  plaintiff  in  error 
could  not  have  been  compelled  to  yield  up 
his  homestead  to  pay  the  community  debts, 
yet  he  had  the  authority,  as  surviving  hus- 
band, to  waive  his  exemption  and  sell  the 
homestead,  applying  the  proceeds  to  the  pay- 
ment of  the  community  debts.  Wilson  v. 
Helms,  59  Tex.  680;  Fagan  v.  HcWhirter, 
71  Tex.  567,  9  S.  W.  677.  If  the  surviving 
husband  had  the  power  to  sell  the  homestead 
and  apply  the  proceeds  to  the  payment  of 
the  community  debts,  we  think  that  it  logical- 
ly follows  that  he  also  had  the  power  to  sell 
that  property,  and  out  of  the  proceeds  to  re- 
imburse himself  for  the  amount  paid  out  of 
his  separate  funds.  It  is  not  necessary  for 
this  court  to  hold  that  a  surviving  husband 
may  appropriate  to  himself  the  community 
property  as  a  reimbursement  for  his  separate 
funds  used  in  the  payment  of  community 
debts  upon  his  own  valuation  thereof,  or  aft- 
er any  proceeding  for  that  purpose;  for  in 
this  case  the  surviving  husband  has  insti- 
tuted a  proceeding  to  adjust  the  rights  of  the 
parties  in  the  property,  and  the  court  should 
have  adjusted  them  according  to  the  equities 
of  the  case.  The  findings  of  the  court  below 
show  that  the  plaintiff  In  error  paid  about 
96,100  community  debts  with  his  separate 
funds,  and  that  all  of  the  property,  including 
the  homestead,  left  in  his  hands  amounts  to 
$4,575;  being  something  like  $1,600  less  than 
the  amount  he  paid  out  of  his  separate  funds 
for  the  benefit  of  the  community.  The  de- 
fendants have  not  offered  to  pay  the  one-half 
of  the  amount  which  he  has  expended  for 
their  common  benefit  nor  have  they  asked 
of  the  court  that  the  property  be  sold  and 
the  proceeds  divided,  nor  do  they  contest  the 
correctness  of  the  valuation  placed  upon  the 
property  by  the  trial  court    It  follows  that 
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tbe  court  shonid  have  entered  judgment  up- 
on the  facts  found  by  It,  quieting  the  uUe  of 
Thomas  P.  Martin  to  all  of  the  community 
property  which  remained  In  his  hands. 

The  judgments  of  the  district  court  and 
the  court  of  civil  appeals  are  reversed,  and, 
this  court  proceeding  to  enter  such  judgment 
as  the  district  court  should  have  entered  up- 
on the  findings  of  fact  made  by  that  court, 
it  is  ordered  that  Thomas  P.  Martin  have  and 
recover  of  the  defendants  In  error  all  of  the 
community  property  described  in  the  Judg- 
ment of  the  district  court,  and  that  he  be 
quieted  in  his  title  to  the  same.  It  is  order- 
ed thart  Thomas  P.  Martin  pay  $26,  fee  al- 
lowed by  the  district  court,  to  H.  M.  Chap- 
man, guardian  ad  litem,  to  be  taxed  as  costs, 
and  one-third  of  alf  costs  as  the  proportion 
created  by  the  minors,  and  that  said  Martin 
recover  two- thirds  of  the  costs  of  ail  courts 
against  the  other  defendants. 


BANDERS  et  al.  v.  KIRBIE  et  al. 

(Supreme  Court  of  Texas.    June   17,   1901.) 

CONTEST  OF  WILL— WITNESSES— COMPBTENOT 

—TRANSACTIONS  WITH  DECEDENT. 

Children  of  testator  who  refuse  to  join  as 
plaiatiSs  with  a  daughter  of  testator  who  con- 
testa  the  will  in  a  suit  against  the  executor,  and 
are  made  defendants  for  such  reason,  but  who 
desire  that  the  will  shall  be  s^t  aside,  and  assist 
the  contestant  at  the  trial,  are  parties  opposed 
to  the  contestant,  within  the  meaning  of  Rev. 
St.  art.  2S0H,  prohibiting  either  party  in  an  ac- 
tion by  or  against  an  executor  from  testifying 
as  to  any  transaction  with  or  statement  of  de- 
ceased unless  called  by  the  opposite  party,  and 
they  may  testify  on  behalf  of  the  contestant  as 
to  statements  made  by  testator. 

Gertlfled  question  from  court  of  civil  ap- 
peals of  Second  supreme  judicial  district. 

Suit  by  Angcline  Sanders  and  husband 
against  X  I.  Klrble  and  others  to  set  aside 
a  will.  Question  certified  from  the  court  of 
civil  appeals.    Question  answered. 

D.  M.  Alexand^  and  J.  A.  Fain,  Jr.,  for 
appellants.    Martin  &  Martin,  for  appellees. 

WIIjLIAMS,  X  The  following  question  Is 
certified  by  the  court  of  dvil  appeals  for  the 
Second  district: 

"This  suit  was  brought  by  Angellne  San- 
ders, joined  by  her  husband,  against  W.  M. 
Parsons,  executor  of  the  will  of  D.  V.  Klrble, 
and  her  eight  brothers  and  sisters,  children 
of  the  testator,  who  were  devisees  under 
the  will,  and  among  them  J.  I.  Kirble,  SI 
O.  Klrble,  and  William  Klrble.  By  the  will 
the  testator  devised  to  J.  L  Klrble  a  farm, 
the  late  homestead  of  the  testator,  worth 
about  14,000;  but  he  was  to  pay  to  the  ex- 
ecutor, for  the  beneiJit  of  the  other  children, 
except  plaintifr,  $1,000.  to  secure  which  a 
lien  was  created  on  the  farm,  and  the  bal- 
ance of  his  entire  estate,  worth  about  |6,000, 
was  divided  among  the  rest  of  the  children, 
except  his  daughter,  the  plalntitf,  to  whom 


he  bequeathed  only  the  snin  of  $5.  The 
ground  upon  which  she  seeks  to  set  aside  the 
will,  which  had  already  been  probated,  is 
that  her  brother  X  I.  Klrble,  to  whom  the 
farm  was  devised,  induced  her  father,— who 
was  old  and  easily  Influenced,  and  with 
whom  he  was  living  at  the  time,— by  un- 
due Influence,  to  make  the  will  In  his  own 
favor,  and  to  give  her  only  $5.  On  the  trial 
of  the  cause,  her  brothers  William  and  S. 
O.  Kirble,  who  had  refused  to  join  plain- 
tiff In  this  suit,  and  who  consequently  were 
made  defendants,  testifled  that  they  had 
caused  attorneys  to  file  answers  of  general 
denial  for  them,  but  that  they  really  desired 
that  the  will  shonid  be  set  aside  and  their 
sister  allowed  to  share  in  the  estate  equally 
with  the  other  heirs;  one  testifying  that  he 
thought  he  would  receive  a  little  less,  while 
the  other  did  not  know  whether  he  would 
receive  more  or  less.  If  the  will  should  be 
vacated  and  annulled,  than  what  he  wonld 
receive  under  the  will.  They  were  also  aid- 
ing their  sister  on  the  trial  by  prompting 
her  attorneys  and  otherwise.  They  also  tes- 
tifled that  a  short  time  before  the  will  was 
made,  in  the  year  18M,  X  I.  Klrble  tried 
to  get  them  to  go  to  their  father  and  per- 
suade him  to  make  his  will  and  only  give 
Angellne  $5,  but  they  refused  to  do  so.  There 
is  evidence  tending  to  prove  that  X  I.  Kirbie 
had  entertained  bad  feelings  towards  Ange- 
llne before  the  will  was  made.  She  bad 
married  and  was  living  in  Tan  Zandt  county 
at  the  time  the  will  was  made,  and  was  not 
Informed  of  the  making  of  the  will  nor  of 
her  father's  death  until  several  months  after 
his  death  and  burial  in  Parker  county,  where 
the  homestead  was  and  the  rest  of  the  fami- 
ly resided.  Plaintiff  offered  to  prove  by  Wil- 
liam Kirbie  that,  a  few  weeks  after  the  ex- 
ecution of  the  will,  his  father  stated  to  him 
that  he  wished  he  had  never  made  a  will, 
that  they  had  dingdonged  at  him  until  they 
got  him  to  make  it,  and  that.  If  he  had  it 
now,  he  would  lay  It  on  the  fire;  that  he 
tried  to  persuade  witness  to  go  and  get  the 
will,  so  he  could  destroy  It,  which  witness 
declined  to  do  without  a  written  order  sign- 
ed in  the  presence  of  witnesses.  His  father 
asked  witness  not  to  let  X  L  Kirbie  and  his 
wife  know  about  it,  stating  that  he  did  not 
know  what  they  would  do  to  him  if  they 
found  out  he  wanted  to  destroy  It  By  S. 
G.  Kirbie  she  offered  to  prove  that,  a  few 
months  before  the  will  was  made,  his  father 
stated  to  him  that  plaintiff  Angle  Sanders 
had  stayed  with  him  a  long  time  after  all 
the  others  had  left,  and  that  he  expected  to 
give  her  a  larger  share  of  his  property  than 
any  of  the  other  children;  that  he  thought 
she  was  entitled  to  more  than  any  of  the 
rest  of  the  children.  To  the  introduction  of 
this  evidence  the  defendant  X  I.  Kirbie  ob- 
jected for  the  reason  that  the  statements 
were  the  declarations  of  the  deceased,  and 
that  the  witnesses  were  not  opposite  par- 
ties to  the  plaintiff,  within  the  meaning  of  the 
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statute,  which  objection  was  sustained  by 
the  coart,  and  the  evidence  was  excluded. 

"We  therefore  certify  to  yonr  honorable 
-coort  the  legal  question  whether,  In  the  case 
and  under  the  circumstances  related  above, 
the  defendants  William  and  S.  G.  KIrble 
would  be  opposite  parties  to  the  plalnticr, 
and  competent  witnesses  to  state  the  facts 
which  she  offered  to  prove  by  them.  The 
question  becomes  material  for  the  reason 
that.  If  their  proffered  evidence  Is  competent, 
It,  with  the  other  facts  contained  In  the  rec- 
ord, would  require  the  trial  court  to  submit 
to  the  Jury  the  issue  whether  the  will  was 
made  by  reason  of  the  undue  Influence  of 
J.  I.  KIrble;  the  court,  on  the  trial  below, 
after  excluding  this  testimony,  having  In- 
structed a  verdict  for  the  defendants." 

The  questlcm  assumes  that  article  2302, 
Rev.  St,  under  which  It  arises,  applies  In 
cases  like  this,  and  this  seems  to  be  war- 
ranted by  decisions  of  this  court  In  which  the 
provision  has  been  so  applied.  Brown  v. 
Mitchell,  75  Tex.  16,  12  S.  W.  606;  Lewis  v. 
Aylott,  45  Tex.  202.  Upon  this  assumption, 
we  are  of  the  opinion  that  the  witnesses 
were  opposite  parties  to  the  plaintiff.  They 
were  beneficiaries  under  the  will,  and  were 
therefore  necessary  parties  to  the  proceeding 
to  Invalidate  It  They  refused  to  attack  It 
and  were  therefore  necessary  defendants. 
Their  attitude  In  the  Issue  formed,  Independ- 
ently of  that  of  J.  I.  KIrble,  made  It  neces- 
sary for  the  appellant  to  establish  the  facts 
upon  which  she  relied  to  set  aside  the  will. 
Whatever  may  have  been  their  feelings,  their 
relation  to  this  Issue  was  that  of  parties  op- 
posed to  appellant  We  do  not  speak  of  cas- 
es of  collusion.  In  which  a  party  really  a 
plaintiff  In  Interest  Is  made  a  defendant  or 
vice  versa.  In  order  to  evade  the  statute. 


BUIB  T.  CHICAGO,  R.  L  &  P.  RT.  CO.  et  al. 
(Supreme  Court  of  Texas.    June  17,  1901.) 

SUPREME  COORT— CERTIFIED  QUESTION- 
STATEMENT  OF  FACTS. 
Where  the  certificate  of  the  court  of  dvil 
appeals  certifying  a  question  to  the  supreme 
court  does  not  contain  a  statement  of  the  factH 
on  which  the  question  is  based,  but  refers  to 
the  appellant's  brief  for  such  statement  the 
certificate  will  be  dismissed. 

Certlfled  question  from  court  of  civil  ap- 
peals of  Second  supreme  Judicial  district 

Action  by  J.  D.  Bule  against  the  Chicago, 
Rock  Island  &  Pacific  Railway  Oompany  and 
another.  Certlfled  question  from  the  court 
of  civil  appeals.    Certificate  dismissed. 

Galloway  &  Templeton,  J.  H.  Harper,  and 
W.  S.  Jameson,  for  appellant  Jas.  A.  Gra- 
ham and  J.  M.  Chambers,  for  appellees. 

GAINES,  C.  J.  This  is  a  certlfled  ques- 
tion. The  statement,  Instead  of  setting  out 
the  facts  upon  which  the  question  is  predicat- 
ed, refers  to  the  statement  in  the  appel- 
lant's brief  under  the  assignment  which  pre- 


sents the  question  as  "supplemented  by  a 
statement  In  the  brief"  of  the  appellee.  The 
statement  in  appellant's  brief  embraces  10 
pages  of  printed  matter,  and  that  in  the 
brief  of  appellee  approximately  12.  We 
think  that  in  enacting  the  statute  whldi  au- 
thorized a  court  of  civil  appeals  to  certify  to 
this  court  a  question  for  determination  It 
was  contemplated  that  the  court  of  civil  ap- 
peals should  embody  in  the  certificate  Itself 
a  statement  of  the  facts  upon  which  the 
question  arose,  and  that  it  was  not  contem- 
plated that  the  certificate  should  merely  refer 
to  the  briefs  for  such  statement  The  prac- 
tice inaugurated  by  the  certificate  in  thla 
case  is,  as  we  think,  not  only  not  productive' 
of  any  good  result  but  is  calculated  to  lead) 
to  confusion,  and  is,  therefore,  fraught  wltlk 
evlL  We  are  unwilling  to  sanction  the  prac- 
tice in  this  case,  and  thereby  to  set  a  prece- 
dent With  due  deference  to  the  learned 
court  who  have  certlfled  the  question,  we 
think  the  certificate  should  be  dismissed,  and 
it  is  therefore  so  ordered. 


ARANSAS  PASS  HARBOR  CO.  t.  MAN- 
NING et  al. 
(Supreme  Court  of  Texas.    June  17,  1901.) 

CORPORATIONS— CORPORATE  PROPERTY— CON- 
VEYANCE—STOCKHOLDERS'  CONSENT— PRES- 
IDENT—AUTHORITY— ESTOPPEL. 

1.  In  the  absence  of  creditors,  the  consent 
of  directors  and  stockholders  to  a  conveyancv 
by  the  presideDt  of  a  corporation  of  its  prop- 
erty was  authorized,  without  any  action  by  the 
directors  as  a  board. 

2.  A  board  of  directors,  after  the  organiza- 
tion of  a  corporation,  held  bat  one  meetiag. 
and  never  undertook  to  carry  out  the  purposes 
of  the  corporate  charter,  which  was  forfeited. 
The  president,  owning  nearly  one-half  of  the 
stock,  conveyed  land,  o  portion  of  the  corporate 
assets,  without  the  consent  of  the  directors  aH 
a  board,  but  with  the  consent  of  the  directors 
individually  and  the  stockholders.  Held,  that 
the  deed  of  the  president  estopped  him  from 
denying  that  he  had  no  authority  to  execute 
it,  and.  If  it  was  unauthorized,  that  grantee 
would  be  entitled,  as  against  the  president,  to 
such  a  share  in  the  land  conveyed  as  the  presi- 
dent's loterest  bore  to  the  entire  stock,  and 
not  to  an  interest  in  the  entire  corporate  prop- 
erty in  that  proportion. 

Certified  questions  from  court  of  cItO  ap- 
peals of  First  supreme  Judicial  district 

Action  by  Ii.  H.  Manning  and  others 
against  the  Aransas  Pass  Harbor  Oompany. 
On  certlfled  questions  from  the  court  of  civili 
appeals. 

Denman,  Franklin  &  McGown,  for  appel- 
lant   £.  A.  Stevens,  for  appellee. 

GAINES,  C.  J.  This  case  comes  to  us  up- 
on certified  questions.  The  certlflcate  Is  as 
follows:  "The  suit  was  brought  by  one  L. 
H.  Manning,  who  alleged  that  he  was  the 
owner  of  half  the  issued  shares  of  the  capital 
stock  of  the  Ocean  View  Hotel  Company,  a 
corporation  chartered  on  December  8,  1889. 
under  the  laws  of  Texas,  for  the  sole  puritose 
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of  eBtabllshlng  and  maintaining  a  hotel  or 
hotels  in  Aransas  county,  Texais;  that,  on 
the  day  the  charter  was  filed,  the  directors 
lield  a  meeting,  and  elected  James  G.  Fulton 
president  of  the  board,  and  at  the  same  meet- 
ing authorized  the  purchase  of  2,000  acres  of 
land  described  in  the  petition,  which  purchase 
vtas  nfterwards  consummated;  that  no  meet- 
ing of  the  stockholders  or  directors  was  ever 
held  after  said  date,  nor  was  anything  fur- 
tlier  done  in  pursuance  of  its  corporate  pur- 
pose; and  that  in  1898  the  charter  of  the 
company  was  forfeited  by  the  secretary  of 
state  for  nonpayment  of  the  franchise  tax. 
The  corporation  is  alleged  to  be  defunct,  and 
oil  the  owners  of  the  remainder  of  the  stock 
were  made  parties  defendant,  with  prayer  for 
I>artition  and  equitable  distribution  of  the 
property  of  the  concern  among  the  owners  of 
the  stock.  It  was  further  alleged  that  the 
i^ransas  Pass  Harbor  Company  held  a  deed 
to  a  certain  300-acre  tract,  described  in  the 
petition  as  a  part  of  the  property  of  the  hotel 
company,  which  was  alleged  to  be  a  cloud 
upon  the  title  of  the  plalntlCF  and  his  co-own- 
ers, and,  as  reason  for  its  invalidity  and 
cause  for  its  cancellation,  it  was  averred  that 
it  had  been  executed  to  the  harbor  company 
by  J.  0.  Fulton,  as  president  of  the  hotel  com- 
pany, without  any  authority  from  the  direct- 
ors of  the  hotel  company  or  the  stockholders 
therein,  and  that  he  was  wholly  without  au- 
thority to  bind  the  directory  or  the  stock- 
holders by  its  execution.  The  date  of  the 
t'xecution  of  this  deed  is  alleged  to  be  March 
2t).  1S95.  It  was  also  alleged  that  the  deed 
v/as  not  supported  by  .a  valuable  considera- 
tion, and  that  neither  Fulton  nor  the  com- 
pany had  power  or  authority  at  any  time  to 
make  the  conveyance.  It  was  further  aver- 
red that  the  directors  of  the  company  still  had 
possession  of  the  land  in  question.  Prayer 
was  that  the  harbor  company  be  cited  as 
party  defendant,  and  that  the  deed  be  can- 
celed and  annulled.  The  answer  of  the  har- 
bor company  is  as  follows:  'If  said  demnr- 
rers  and  exceptions  be  overruled,  then  this 
defendant  for  answer  says  that  it  denies 
c-ach  and  every  allegation  in  plaintiff's  peti- 
tion contained;  and  further,  specially  an- 
swering, it  says  that,  if  it  be  true  that  the 
iwoperty  ref  wred  to  in  plalntlfTs  petition  was 
transferred  to  It  by  the  president  of  the 
Ocean  View  Hotel  Company  without  any  res- 
olution of  the  board  of  directors  authorizing 
Mm  so  to  do,  nevertheless  such  transfer  was 
made  with  the  full  knowledge  and  consent  of 
snid  board  of  directors,  and  of  all  of  the 
stockholders  of  said  company,  and  is  binding 
upon  said  company;  and  said  company,  its 
stockholders  and  directors,  are  now,  there- 
fore, estopped  from  asserting  any  title  to  said 
premises  as  against  this  defendant  This  de- 
fendant further  avers  that  the  assertion  of 
title  contained  in  this  suit  is  a  cloud  upon 
defendant's  title  to  said  premises,  and  It 
therefore  prays  that  plaintiff  take  nothing  as 
against  this  defendant;    that  this  defendant 


be  quieted  In  its  title  to  said  premises  as 
against  said  plaintiff,  said  Ocean  View  Hotel 
Company,  and  all  of  this  defendant's  co-de- 
fendants herein;  and  that  the  said  clond  upon 
its  said  title  be  removed  by  the  Judgment  and 
decree  of  this  court  Bnt  if  the  forgoing 
relief  be  refused,  then  It  prays  that  in  the 
event  of  a  partition  of  the  premises  herein, 
the  land  so  conveyed  by  said  company  to  it 
be  decreed  to  said  company  out  of  any  share 
set  apart  to  any  stockholder  at  stockholders 
who  approved  or  executed  or  authorized  said 
conveyance,  or.  If  this  particular  tract  so 
conveyed  cannot  be  so  set  aside,  that  the 
equivalent  of  same  be  set  aside  out  of  the 
shares  so  set  apart  to  such  stockholder  or 
stockholders.  Prayer  is  likewise  made  for 
general  relief  and  for  costs.'  To  the  {KNrtlon  of 
the  answer  which  undertook  to  set  np  an  es- 
toppel against  the  hotel  company,  its  directors 
and  stockholders,  plaintiff  excepted  on  the 
ground  that  no  facts  were  averred  which 
would  constitute  an  estoppel,  and  the  exc^ 
tlons  were  sustained  by  the  court.  The  de- 
fendant harbor  company  refusing  to  amend, 
the  cause  proceeded  to  trial,  and  the  court 
adjudged  the  deed  to  the  harbor  company  to 
be  a  nullity,  decreed  the  title  of  the  300-acre 
tract  to  be  in  plaintiff  and  his  co-stockowners, 
and  decreed  partition  as  prayed  for.  The 
harbor  company  alone  has  appealed,  so  we 
state  only  the  facts  which  affect  the  execu- 
tion of  the  deed  in  question.  The  evidence 
adduced  on  the  trial  established:  (1)  That  the 
Ocean  View  Hotel  Company  was  IncorpcMrated 
under  the  general  laws  of  the  state  of  Texas 
on  the  3d  day  of  December,  1889,  and  that 
its  charter  embraced  the  following  purpose 
only:  'The  establishment  and  maintenance 
of  a  hotel  or  hotels  in  Aransas  county,  Tex- 
as.' (2)  That  said  company  has  never  under- 
tiiken  any  of  the  purposes  of  Its  charter;  that 
its  board  of  directors  has  never  held  a  meet- 
ing since  a  meeting  held  by  tb«n  Immedlate- 
1.V  after  the  granting  of  the  charter  for  the 
purpose  of  selecting  officers,  and  Its  stock- 
holders have  never  held  any  meeting.  (3) 
That  said  company  has  never  paid  any  fran- 
chise tax  to  the  state  since  the  franchise  tax 
duo  for  the  year  1896,  and  said  charter  was 
forfeited  by  the  secretary  of  state  for  failure 
to  pay  franchise  tax  due  May  20,  1888.  (4) 
a<hat  on  the  29th  day  of  March,  1806,  James 
C.  Fulton,  then  president  of  said  Ocean  View 
Hotel  Company,  in  the  name  of  said  com- 
pany, signed,  acknowledged,  and  delivered  a 
deed  to  said  Aransas  Pass  Harbor  Company, 
whereby  he  undertook  to  convey  to  said  Aran- 
MiA  Pass  Harbor  Company  the  SOO-acre  tract 
of  laud  described  In  plalntlfTs  petltlcm  as  em- 
braced In  said  deed.  The  deed  contained  a 
clause  of  general  warranty,  and  was  signed, 
'Ocean  View  Hotel  Company,  by  J.  0.  Ful- 
ton, President.'  (5)  That  said  deed  was  not  au- 
thorized by  any  resolution  of  the  directors  or 
stockholders  of  said  company,  and  was  made 
by  said  Fulton  as  such  president  without  any 
action  of  said  Ocean  View  Hotel  Company  an- 
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tborizlng  him  to  do  bo.  (Q)  That  the  only 
purpose  of  said  deed  was  to  convey  said  land 
to  the  Aransas  Pass  Harbor  Company  as  a 
bonus  to  aid  said  Aransas  Pass  Harbor  Com- 
pany in  raising  the  money  to  prosecute  cer- 
tain work  of  removing  the  bar  at  Aransas 
Pass,  to  obtain  a  deep-water  harbor  at  said 
pass,  and  there  was  no  other  consideration. 
(7>  That  the  stock  of  said  Ocean  View  Hotel 
Company  is  now  held  by  the  following  nam- 
ed parties  In  the  amounts  set  opposite  their 
respective  names:  James  C.  Fulton,  5/12th8; 
Ij.  H.  Manning,  6/12th8;  J.  W.  Armstrong, 
l/12th.  The  questions  propounded  are: 
First  Did  the  trial  court  err  in  sustaining 
exceptions  to  the  part  of  the  answer  of  the 
harbor  company  which  undertook  to  set  up 
estoppel  as  a  defense  against  the  plaintiff's 
attack  on  the  deed  from  Fulton  purporting 
to  convey  the  300  acres?  Second.  Was  the 
harbor  company  entitled,  under  their  plead- 
ing and  the  facts,  to  a  Judgment  in  any  event 
for  au  Interest  In  the  hotel  company's  prop- 
erty equal  to  the  interest  which  Fulton 
might  be  found  to  own  therein,  should  it  not 
exceed  in  value  the  300  acres  which  he  un- 
dertook to  convey  by  his  deed?" 

1.  We  are  ot  the  opinion  that  the  special 
plea  of  the  defendant  was  a  good  answer  to 
the  petition,  and  that  it  was  error  to  sustain 
the  demurrer  thereto.  In  I  Cook,  Stock, 
Stockh.  &  Corp.  Law,  i  3,  It  is  laid  dovm 
broadly:  "A  private  corporation  may  •  *  • 
give  away  its  assets,  •  •  •  provided  al- 
ways that  all  the  stockholders  assent,  and 
provided  that  corporate  creditors  are  not  in- 
jured, and  provided  that  no  statute  forbids 
such  acts."  But  upon  the  proposition  the 
decisions  are  In  conflict  On  the  one  side, 
it  is  held  that  the  owners  of  the  shares  in 
a  corporation  are  not  the  owners  of  the 
property,  and  that,  the  corporation  being  a 
separate  entity,  its  property  can  only  be 
transferred  or  mortgaged  by  the  corporation 
itself,  acting  "through  its  officers,  subject  to 
the  conditions  prescribed  by  law."  Humph- 
reys V.  McKlssock,  140  U.  S.  304,  11  Sup. 
Ct  779,  35  L.  Ed.  473;  Sellers  v.  Greer,  172 
111.  S49,  60  N.  B.  246;  Parker  v.  Hotel  Co. 
(Tenn.  Sup.)  34  S.  W.  209,  31  L.  B.  A.  706; 
Baldwin  r.  Caufleld.  26  Minn.  43,  1  N.  W. 
261;  Wbeetock  v.  Moulton,  15  Vt  619.  On 
the  other  hand,  in  Thompson  on  Corpora- 
tions It  is  said:  "If,  then,  the  ultimate  de- 
termination of  corporate  affairs  rests  with 
the  stockholders,  it  is  quite  absurd  to  say 
that  their  acts  are  not  to  be  deemed  valid 
unless  assented  to  by  their  agents,  the  di- 
rectors. If,  as  we  shall  see,  informal  acts  of 
the  directors  and  the  corporate  officers  may 
1>e  ratified  and  made  good  by  the  subsequent 
conduct  or  acquiescence  of  the  stockholders, 
whose  agents  the  former  are,  why  can  they 
not,  at  least  by  unanimous  consent,  do  a 
valid  corporate  act  without  the  formality  of 
a  resolution  by  their  servants,  the  directors? 
The  sound  answer  Is  that  they  can.  On  this 
ground,  it  was  well  held  that,  where  the  di- 


rectors own  all  the  shares,  they  may  agree 
among  themselves— not  in  their  character  of 
directors,  but  rather  in  their  character  of 
stockholders— to  authorize  the  president  to 
sell  all  the  property  of  the  corporation,  and 
that  this  authorization  will  be  n<me  the  less 
valid  because  not  given  at  a  regular  direct- 
ors' meeting.  Other  decisions  tend  to  the 
conclusion  that  while,  in  theory  of  law,  the 
corporation  and  its  shareholders  are  distinct 
persons,  and  the  latter  have  no  agency  for 
the  former,  yet  equity,  which  looks  to  the 
substance  of  things,  may  In  an  appropriate 
case,  and  for  the  purposes  of  Justice,  treat  a 
debtor  corporation  and  an  individual  owner 
of  all  its  shares  ar  identical."  7  Thomp. 
Corp.  I  8043.  The  text  is  supported  by  the 
following  cases:  Jordan  v.  Collins,  107  Ala. 
572,  18  South.  137;  Moore  &  Handley  Hard- 
ware Co.  V.  Towers  Hardware  Co.,  87  Ala. 
206,  6  South.  41;  Swift  v.  Smith,  65  Md.  428, 
6  Atl.  634.  See,  also.  Union  Pac.  B.  Co.  v. 
Chicago,  M.  &  St  P.  B.  Co.,  163  U.  S.  564. 
10  Sup.  Ct  1173,  41  L.  Ed.  265,  which  seems 
to  modify  in' some  degree  the  views  express- 
ed in  Humphreys  v.  McKlssock,  supra. 
Some  of  the  cases  cited  to  the  first  proposi- 
tion merely  bold  that  aU  the  stockholders,' 
or  the  sole  owner  of  all  the  shares,  cannot 
convey  the  property  of  the  corporation.  Our 
statute  appoints  the  president  of  a  corpora- 
tion as  the  officer  to  convey  its  real  estate; 
but  we  have  held  that,  in  order  to  Invest  the 
president  with  the  authority  to  make  a  deed, 
he  must,  as  a  rule,  be  empowered  to  do  so  by 
the  board  of  directors.  Fitzhugh  v.  Land 
Co.,  81  Tex.  300,  16  S.  W.  1078.  Here  the 
president  has  made  the  deed,  and  the  ques- 
tion la,  did  he  have  authority  to  do  so?  It 
not  appearing  that  there  were  any  creditors 
whose  Interests  could  be  affected,  could  the 
consent  of  all  the  directors  and  all  the  stock- 
holders to  the  conveyance  give  authority  to 
make  it  there  being  no  "corporate  action,"— 
that  Is  to  sny,  no  action  by  the  directors  as 
a  board?  Notwithstanding  the  authorities 
which  seem  to  hold  to  the  contrary,  we  are 
of  opinion  that  the  sounder  doctrine  Is  that 
it  could.  A  stockholder,  merely  as  such,  has 
no  direct  agency  in  the  control  of  the  busi- 
ness of  the  corporation.  He  has  no  direct 
interest  in  its  property.  His  right  to  such 
property  is  collateral.  But,  in  its  last  analy- 
sis, the  stockholders  are  the  beneficial  own- 
ers of  the  assets  of  the  corporation.  This 
proceeding  is  instituted  upon  the  theory— 
which  we  think  a  correct  one— that  the 
shareholders  are  the  ultimate  owners  of  the 
corporate  property,  and,  when  the  corpora- 
tion Is  dissolved  and  its  creditors  are  satis- 
fied, they  hold  title  to  the  assets  in  propor- 
tion to  their  respective  shares.  The  direct- 
ors must  ordinarily  make  disposition  of  the 
corporate  property,  because  its  creditors 
have  rights  which  it  is  their  duty  to  protect 
A  majority  of  the  stockholders,  even  all  save 
one,  cannot  authorize  a  sale  of  the  corporate 
assets,  for  the  reason  that  every  stockholder 
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has  the  right  to  require  the  action  of  the 
legally  constituted  agency— the  board  of  di- 
rectors—In the  management  of  Its  business. 
But  when  all  assent,  there  being  no  cred- 
itors to  complain,  they  should  not  be  permit- 
ted to  complain.  When  every  one  who  has 
an  Interest  In  the  property,  although  that 
interest  may,  as  long  as  the  corporation  ex- 
ists, be  Indirect,  consents  tliat  the  ofilcer  ap- 
pointed by  the  law  to  convey  the  assets  of 
the  corporation,  whm  duly  authorized  so  to 
do,  shall  convey,  and  It  Is  accordingly  so  con- 
veyed, we  are  of  opinion  that  the  conveyance 
should  be  held  good.  We  therefore  answer 
the  first  question  In  the  affirmative. 

2.  If  the  president  of  the  corporation,  with- 
out being  duly  authorized  to  do  so,  conveyed 
the  land  in  controversy  as  such  president 
««  an  aid  to  the  grantee  In  an  attempt  to  re- 
move the  bar  at  Aransas  Pass,  we  are  of 
the  opinion  that  the  execution  of  the  deed 
-was  virtually  an  assertion  of  authority  In 
liim  to  execute  It,  and  that  he  Is  estopped 
to  deny  such  authority.  The  result  of  that 
«stoppeI  Is  to  place  blm  In  the  same  position 
lie  would  have  occupied  had  the  authority  ex- 
isted. If  the  authority  had  not  existed,  the 
effect  of  the  deed  as  to  him  would  merely 
have '  been  to  convey  his  Interest  In  the 
specific  parcel  of  land  which  was  attempted 
to  be  conveyed.  We  therefore  answer  the 
second  question  in  the  negative. 


BORRER  T.  STATBL 

(Oourt  of  Criminal  Appeals  of  Texas.    May  20, 

1901.) 

OONTBMPT  OF  COURT— COUUITMENT—AFFBAIi. 

No  appeal  lies  from  a  jndgmeat  commit- 
ting a  witness  for  contempt  of  court  in  refusing 
to  answer  a  qnestlon. 

Appeal  from  district  court,  Kerr  county; 
I.  li.  Martin,  Judge. 

Lula  Borrer  was  committed  for  contempt, 
and  she  appeals.    Dismissed. 

Rob't  A,  John,  Asst  Atty.  Oen.,  for  the 
State. 

BROOKS,  J.  The  assistant  attorney  gen- 
eral has  filed  a  motion  to  dismiss  this  ap- 
peal, "because  the  criminal  offense  commit- 
ted by  appellant  was  that  of  contempt  of 
court.  Is  m  the  natnre  of  a  misdemeanor, 
and  not  a  felony,  and  that  the  record  herein 
falls  to  show  appellant  Is  now,  and  has  been 
continuously,  confined  In  Jail  since  the  final 
Judgment,  or  since  she  gave  notice  of  appeal 
to  this- court,  or.  In  lieu  thereof.  Is  without 
recognizance.  The  state  would  further  show 
that  this  Is  a  fine  Imposed  by  the  court  in  the 
nature  of  contempt,  because  said  appellant 
as  a  witness  declined  to  answer  certain  ques- 
tions propounded  to  her;  that  the  contempt 
was  therefore  had  and  made  In  the  presence 
of  the  court,  and  la  therefore  not  In  the  na- 
ture of  a  scire  facias;  that  the  action  of  the 


court  assessing  said  fine  and  maidng  said 
Judgment  final  was  not  subject  to  review  up- 
on appeal  or  writ  of  error,  but  can  only  be 
reviewed,  should  the  same  be  deemed  void, 
upon  writ  of  habeas  corpus.  Therefore  this 
court  has  no  Jurisdiction  to  entertain  the  ap- 
peal herein.  Carter  v.  State,  4  Tex.  App. 
165."  An  examination  of  tiie  record  shows 
the  motion  Is  well  taken,  and  Is  therefore 
sustained.    The  appeal  Is  dismissed. 


MANSFIELD  v.   STATE. 

K^ourt  of  CHminal  Appeals  of  Texas.    June  5, 

1001.) 

CRIMINAL  I.AW  —  ASSAULT  —  ERRONEOUS  IN- 
STRUCTIONS. 
On  a  progecntlon  for  aggravated  assault, 
where  the  information  charged  the  infliction  of 
Berioua  bodily  injury  by  cutting  with  a  knife, 
it  was  error  for  the  court  te  authorise  a  con- 
viction (1)  If  serious  bodily  injury  was  in- 
flicted; (2)  if  the  assault  was  made  with  a 
deadly  weapon  not  amounting  to  an  Intent  to 
murder  or  maim;  (3)  or  If  committed  by  means 
calculated  to  inflict  great  bodily  Injury;  (4)  or 
It  defendant  used  unnecessary  force  In  resist- 
ing an  assaalt, — as  not  conflning  the  aggrava- 
tion to  that  set  forth  in  the  information. 

Appeal  from  Medina  county  court;  H.  E. 
Haass,  Judge. 

X.  J.  Mansfield  was  convicted  of  making  an 
aggravated  assault,  and  he  appeals.  Re- 
versed. 

V.  H.  Blocker  and  Ed  De  Montel,  for  ap- 
pellant. Robt  A.  John,  Asst  Atty.  Oen.,  for 
the  State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  an  aggravated  assault,  and  his  pun- 
ishment assessed  at  a  fine  of  ^25.  The  In- 
formation charges  defendant  with  an  aggra- 
vated assault,— that  by  cutting  with  a  knife 
he  inflicted  serious  bodily  injury  upon  Frits 
J.  Lelnweber.  The  court's  charge  author- 
ized the  Jury  to  convict  (1)  If  serious  bodily 
Injury  was  Inflicted;  (2)  If  the  assault  was 
made  with  deadly  weapons  under  circum- 
stances not  amounting  to  an  Intent  to  mur- 
der or  malm;  (3)  If  committed  with  pre- 
meditated design,  and  by  the  use  of  means 
calculated  to  inflict  great  bodily  Injury;  (4) 
if  defendant  used  more  force  In  resisting  an 
assault  made  upon  him  than  was  necessary. 
These  matters  were  promptly  and  properly 
excepted  to  during  the  trial,  were  presented 
to  the  trial  court  on  motion  for  new  trial, 
and  are  here  assigned  as  error.  It  has  been 
always  held  to  be  erroneous  for  the  court 
to  submit  as  a  basis  for  conviction  a  ground 
of  aggravation  not  set  out  In  the  Informa- 
tion or  Indictment  For  authorities,  see 
White's  Ann.  Pen.  Code,  S  1023;  Herald  v. 
State,  87  Tex.  Cr.  App.  408,  35  S.  W.  670; 
Jones  V.  State,  62  S.  W.  768,  2  Tex.  Ct  Rep. 
485.  The  ground  of  aggravation  set  out  In 
the  Information  waa  the  Infliction  of  seriocs 
bodily  Injury  by  cutting  with  a  knife.    The 
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state  must  baae  tbe  conviction  alone  upon 
thlB  charge.  The  Judgment  iB  reversed,  and 
the  cauae  remanded. 


DYRLET  T.  STATE. 

<Court  of  Criminal  Appeals  of  Texas.    Jane  5, 

1901.) 

CRIIUNAIi    LAW— OBSTBUCTION   OF   ROAD- 
PROSECUTION— INSTRUCTION. 

1.  In  a  prosecution  for  obstructing  a  road, 
Qnder  Pen.  Oode,  art.  480,  making  it  an  offense 
to  willfully  obstruct  any  road  or  highway,  an 
instruction  to  find  defendant  guilty  if  be  did  so 
obstmct  the  road  is  erroneous,  as  omitting  the 
wort  "wUlfnlly." 

2.  In  Buch  prosecution  it  was  incumbent  on 
the  court  to  define  the  word  "willfully"  to  the 
jury. 

Appeal  from  McLennan  county  court;  O. 
B.  Qerald.  Judge. 

W.  W.  Dyrley  was  convicted  of  obstruct- 
Ing  a  public  road,  and  be  appeals.  Re- 
versed. . 

Neff  &  Barcns'  and  John  L.  Dyer,  for  ap- 
Dellant.  Robt  A.  John,  Aast  Atty.  Gen.,  for 
tbe  State. 

HHNDBItSON,  J.  Appellant  was  convlct- 
«d  of  obstructing  a  public  road,  and  his  pun- 
labment  assessed  at  a  fine  of  ISO;  hoice  this 
^peaL 

Appellant  complains  of  the  charge  of  the 
«oart  as  follows:  "The  fact  to  be  considered 
by  the  Jury  is,  did  W.  W.  Dyrley  [defendant] 
obstract  a  public  road?  And,  If  the  Jury  be- 
lieve from  tbe  evidence  that  he  did.  It  would 
be  their  duty  to  return  a  verdict  of  guilty, 
and  assess  his  pnnlshment  by  a  fine  not  to 
exceed  |600.  If  they  believe  that  be  did  not, 
or  have  a  reasonable  doubt  as  to  his  guilt, 
they  will  give  him  the  benefit  of  the  doubt, 
and  return  a  verdict  of  not  guilty,"— ap- 
pellant's contention  as  to  the  charge  In  ques- 
tion being  that  it  omitted  altogether  the 
word  "willfully,"  and  that  It  also  failed  to 
gtve  any  definition  or  explanation  of  "will- 
fnlly."  Appellant  claims  that  the  charge  on 
this  subject  was  rendered  necessary,  espe- 
cially in  this  case,  by  the  facts  proven;  and 
that  "willfully"  la  of  the  very  essence  of  the 
offense.  On  this  subject  he  asked  the  court 
to  give  tbe  foUowl;ig  charge:  "You  are  char- 
ged. If  yon  believe  from  the  evidence  that 
defendant  at  the  time  he  changed  tbe  road 
believed  he  bad  a  right  to  do  so,  and  cut 
the  road  down  to  the  usual  width  of  a  public 
road,  and  If  you  believe  that  he  thought  be 
was  doing  what  be  had  a  right  to  do,  or  If 
yon  have  a  reasonable  doubt,  you  will  ac- 
onlt."  By  reference  to  the  Penal  Code  (ar- 
ticle 480),  It  will  be  seen  that  in  defining  the 
offense  the  word  "willfully"  Is  used,  and,  as 
urged  by  appellant,  this  Is  of  tbe  essence  of 
the  offense.  In  the  charge  given  by  the  court 
the  term  la  omitted  altogether,  and  the  court 
simply  tells  the  Jury,  If  be  obstructed  tbe 
road,  regardless  of  whether  it  was  done  will- 


fully, he  committed  an  offense.  We  do  not 
think  the  court  was  authorized  to  do  this,  and 
particularly  in  view  of  the  facts.  He  not  only 
should  have  used  the  term  "willfully"  in  de- 
fining the  offense,  but  should  have  explained 
its  meaning  to  tbe  Jury.  Tbe  judgment  Is  re- 
versed, and  tbe  cause  remanded. 


DARNELL  v.  STATE. 

(Court  of  Criminal   Appeals   of  Texas.    May 

29,  1901.) 

CRIMINAL  LAW  — CAT  TLB  THEFT  — TITLE   OF 
PROPBRTT    STOLEN— BELIEF— PROS- 
ECUTION—INSTRUCTION. 

In  a  prosecation  for  the  theft  of  a  head 
of  cattle,  alleged  to  be  the  property  of  an  un- 
known owner,  defendant  claiimed  that  the  ani- 
mal beloDged  to  his  father,  and  that  it  had 
been  lost,  out  was  found  Just  previous  to  the 
alleged  theft,  and,  acting  under  the  belief  that 
it  wan  his  father's,  he  had  taken  possession  of 
it  at  his  father's  request.  The  court  instruct- 
ed that  if  it  was  believed  that  such  head  of 
cattle  belonged  to  the  father,  or  that  defendant 
took  it  under  a  fair  claim  or  color  of  title,  he 
should  be  acquitted.  Held  erroneous,  since  de- 
fendant was  entitled  to  be  acquitted  if  he  hon- 
estly believed  he  had  title,  or  that  it  was  his 
father's,  though  neither  had  any  title. 

Appeal  from  district  conrt,  (3lay  county; 
A  H.  Carrlgan,  Judge. 

Bud  Darnell  was  convicted  of  the  theft 
of  cattle,  and  he  appeals.    Revised. 

Barrett  &  Barrett  and  Allen  &  Wantland, 
for  appellant  R.  B.  Taylor,  Dlst.  Atty.,  and 
Robt  A.  John,  Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  the  theft  of  cattle,  and  his  pnnlsh- 
ment assessed  at  two  years'  confinement  in 
the  penitentiary;    hence  this  appeal. 

Appellant  assigns  a  number  of  errors,  but 
in  the  view  we  take  of  the  case,  it  is  only 
necessary  to  discuss  one.  The  Indictment  al- 
leged that  appdlant  committed  the  theft  of 
one  head  of  cattle,  the  property  of  an  mi- 
known  ovrner.  The  evidence  on  the  part  of 
tbe  state  showed  that  said  animal  was  a 
stray,  and  was  well  known  in  that  communi- 
ty as  a  stray.  Appellant  claimed  that  the 
steer  belonged  to  his  father;  that  a  year  or 
two  previously,  when  a  calf,  he  had  bought 
It  with  some  40  or  SO  head  of  cattle,  from 
certain  parties  In  Jack  county;  that  the 
steer  had  gotten  away  and  had  been  gone 
some  time;  that  a  short  time  before  the  al- 
leged theft  the  steer  was  fonnd,  and  appel- 
lant under  the  Instructions  of  his  father, 
drove  said  steer  up,  and  they  carried  it  to  the 
Indian  Territory,— the  theory  being  that  the 
steer  In  question  was  the  property  of  bis 
father,  or,  at  any  rate,  he  took  him  In  pos- 
session believing  it  was  his  father's  steer. 
On  this  defense  the  court  charged  the  Jury, 
as  follows:  "If  you  believe  from  the  testi- 
mony that  the  property  described  in  the  In- 
dictment was  the  property  of  F.  L.  Darnell, 
the  defendant's  father,  or  that  defendant 
took  the  one  cattle,  as  described  In  the  in- 
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dlctment,  under  a  fair  claim  or  color  of  title, 
for  his  father,  F.  L.  Darnell,  then.  In  either 
event,  you  will  acquit  defendant."  Appellant 
objected  to  this  Instruction,  and  requested 
the  following  charge:  "If  the  eyldence  falls 
to  show  that  defendant  believed  the  property 
at  the  time  of  taking  was  not  the  property 
of  F.  L.  Darnell,  you  will  find  defendant  not 
guilty."  The  charge  on  tlila  subject  given 
by  the  court  restricted  appellant's  defense 
to  a  superior  title  on  the  part  of  his  father, 
or  a  fair  claim  or  color  of  title.  Of  course, 
it  will  not  be  seriously  insisted  that  the  ques- 
tion of  appellant's  guilt  should  be  made  to 
depend  on  whether  or  not  the  title  to  the  an- 
imal was  in  appellant's  father.  All  the  au- 
thorities hold  that,  notwithstanding  the  su- 
perior title  may  be  in  the  prosecutor,  still, 
if  the  property  was  tsiken  under  a  claim  of 
title,  and  the  party  so  talcing  honestly  be- 
lieved that  be  had  authority  to  take  the  ani- 
mal in  question,  it  will  be  a  good  defense. 
See  White's  Ann.  Pen.  Code,  |  1605,  subd. 
4,  and  authorities  there  cited.  Uowever,  it 
Is  contended  that  the  Instruction  given  by 
the  court  to  the  effect  that,  if  appellant  took 
the  animal  under  a  fair  claim  or  color  of 
title  on  behalf  of  his  father,  this  would  be 
tantamount  to  an  instruction  predicated  on 
honest  belief  on  the  part  of  appellant  that 
the  animal  was  his  father's.  We  are  not  in- 
formed by  the  court  what  he  means  by  "fair 
claim  or  color  of  title,"  but  these  terms  ap- 
pear to  be  treated  by  the  court  as  synony- 
mous. A  fair  claim  might  accord  with  an 
honest  daim,  or  It  might  not  it  might  be 
fair  on  its  face,  but  still  be  fraudulent. 
What  Is  meant  by  "color  of  title,"  as  to  per- 
sonal property,  Is  not  defined.  With  refer- 
ence to  real  estate,  under  the  statute  of  lim- 
itations, the  courts  have  met  with  eome  diffi- 
culty In  construing  the  statute  on  the  aOb* 
Ject  The  statute,  in  defining  "color  of  ti- 
tle," defines  it  as  "a  consecutive  chain'  of 
transfer  down  to  the  person  m  possession, 
without  being  regular,  as  if  one  or  more  of 
the  memorials  or  muniments  be  not  register- 
ed, or  not  duly  registered,  or  be  only  in  writ- 
ing, or  such  like  defect  as  may  not  extend 
to  or  Include  the  want  of  intrinsic  fairness 
and  honesty,"  etc.  Bev.  Civ.  St.  art  3341. 
If  this  definition  is  applied,  of  course,  we 
are  met  with  dltficulty,  because  a  party  may 
bonestly  claim  title  to  an  animal,  believing 
it  is  his  own,  when  he  has  no  title  whatever 
to  It  He  Is  simply  mistaken  as  to  the  Idmti- 
ty  of  the  auimal  in  question.  We  know  of 
no  better  rule  on  the  subject  than  thai  which 
has  heretofore  been  laid  down  by  this  court, 
—that  is,  if  a  person  accused  of  taking  prop- 
erty can  show  that  be  honestly  believed  It 
was  his,  or  that  be  had  authority  to  take  the 
particular  property  from  its  owner,  or  the 
person  whom  he  bdleved  was  Its  owner, 
then  his  defense  is  complete;  and  it  should 
be  submitted  to  the  Jury  in  this  mode.  In 
order  that  they  may  determine  the  fraud- 
ulency  of  the  taldng,  on  the  one  band,  or 


the  honest  mistake  imder  an  honest  belleC 
on  the  other.  And  a  charge  that  bases  a 
defense  of  this  character  on  dtle,  or  a  fair 
claim  of  title,  or  color  of  title,  is  tantamount 
to  telling  the  Jury  that  there  must  be  some 
sort  of  title  on  the  part  of  the  taker  to  the 
property,  whereas  in  fact  there  need  be  no 
title  at  all.  It  Is  only  necessary  that  there 
be  an  honest  claim  of  right;  that  is,  the 
party  must  reasonably  believe  that  the  prop- 
erty is  his,  or  that  he  has  authority  from 
the  owner  to  take  such  property.  It  foUowa, 
therefore,  that  the  charge  given  by  the  court 
was  erroneous,  and  that  the  charge  request- 
ed, or  some  such  charge,  should  have  been 
given.  For  the  error  discussed,  the  Judg- 
ment Is  reversed  and  the  cause  remanded. 

On  Behearlnc. 

(June  22,  190L) 

At  a  former  day  of  this  term  this  case 
was  reversed  and  remanded.  The  state 
strongly  insists  that  we  were  in  error  in 
holding  that  the  court's  charge  on  appel- 
lant's claun  of  right  was  too  restrictive, 
and  cites  us  to  a  number  of  cases  which,  it  is 
insisted,  support  the  state's  contention  that  in 
the  cases  cited  a  similar  charge,  or  one  still 
more  restrictive,  has  been  approved  by  this 
court;  and  our  attention  is  especiaUy  called 
to  the  case  of  Ledbetter  v.  State,  35  Tex. 
Cr.  B.  195,  32  S.  W.  903.  In  that  case  the 
charge  predicated  on  the  defense  of  a  real 
claim  of  right  or  title  was  approved.  Every 
cose  Is  more  or  less  sui  generis,  and  it  is 
only  necessary  for  the  court  to  charge  in 
each  case  upon  the  particular  issue  present- 
ed. Where  the  issue,  as  in  the  case  cited,  is 
simply  one  of  title,— the  state  contending 
that  he  had  no  real  claim  of  title,  and  appe- 
lant contending  that  he  did  have  a  retd  claim 
of  title,— the  charge  might  be  restricted  to 
this  Issue.  But  where,  as  in  this  case,  the 
testimony  would  seem  to  suggest  that  the 
title  was  in  the  prosecutor,  and  appellant's 
defense  consisted  in  a  claim  or  title  to  the 
animal  in  question,  and  as  to  bis  bona  fide 
belief  that  the  animal  in  question  was  his 
father's  and  that  he  had  a  right  to  take  it 
the  court  should  go  further,  and  instruct  the 
Jury  that,  although  they  might  believe  the 
title  to  the  animal  in  question  was  in  the 
prosecutor,  still  if  they  believed  that  ap- 
pellant honestly  believed  at  the  time  he  so 
took  the  animal  that  it  was  his  father's,  or 
if  they  had  a  reasonable  doubt  (»  that  sub- 
ject, they  would  acquit  him.  We  under- 
stand that  Kay  v.  State,  40  Tex.  29,  and 
other  cases  cited  by  state's  counsel,  an- 
nounce this  doctrine.  In  all  thefto  the  tak- 
ing must  be  a  fraudulent  taking,  and  if 
there  is  a  question  of  title  or  a  claim  of  ti- 
tle, which  is  not  fabricated,  the  taking  would 
amount  to  a  mere  trespass.  We  understand 
the  rule  laid  down  by  the  authorities  on 
this  subject  to  be  as  follows:  That  it  must 
he  proved  (1)  that  the  property  taken  did 
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not  bdong  to  the  accused;  (2)  that  he  did 
not  believe  It  to  be  his  own  when  be  took  it; 
(3)  that  it  was  fraudulently  taken.  John- 
son T.  State,  41  Xex.  608.  So  that  U,  in 
any  given  case,  the  person  taking  reasona- 
bly believes  that  the  property  la  his,  or  that 
be  has  authority  from  the  owner  to  take  it 
(that  is,  if  the  proof  shows  that  he  cook  it 
iionestly  believing  he  had  a  right  to  do  so), 
he  Is  entitled  to  be  acquitted,  although  he 
should  be  mistaken,  and  he  in  lact  had  no 
real  claim  to  the  property  in  question.  And 
where  the  proof  presents  the  issue  of  hon- 
esty or  good  faith  In  the  taking,  although  it 
may  appear  to  the  judge  trying  the  case  to 
be  incredible  or  unreasonable,  siill  he  should 
give  a  proper  charge  to  the  jury  on  the  sub- 
ject so  as  to  permit  them  to  pass  upon  the 
issue.  And  in  this  case  we  do  not  think 
it  was  sufiScient,  under  the  proof,  for  the 
court  to  restrict  the  jury  to  a  fair  claim  of 
title  or  a  color  of  title,  as  we  aiscussed  in 
the  original  opinion,  as  such  a  charge  did 
not  cover  the  exact  Issue.  We  would  not 
be  understood  as  questioning  the  principle 
that,  where  property  is  taken  under  a  claim 
of  right  if  the  prisoner  appears  to  have  had 
any  fair  color  of  title,  or  if  the  title  of  the 
prosecutor  be  brought  into  doubt  at  all,  it 
will  be  the  duty  of  the  court  to  direct  an 
acquittal;  such  a  case  involving  a  mere  tres- 
pasa  Harris  v.  State,  17  Tex.  App.  177. 
This  la  not  at  war,  but  In  consonance,  with 
the  further  proposition  that.  If  property  is 
taken  under  an  honest  belief  that  he  has  a 
right  to  take  it,  he  has  a  right  to  a  charge 
on  that  subject,  though  in  fact  he  does  not 
have  any  fair  title  or  color  of  title  to  the 
property.  He  may  be'  mistaken  as  to  the 
identity  of  the  animal  in  question,  or  he  may 
be  mistaken  as  to  the  validity  of  the  title 
claimed  by  him.  The  motion  for  rehearing 
la  overruled. 


SEASON  V.  STATE.1 

(Court  of  Criminal   Appeals  of  Texas.    May 
29,  1901.) 

CRIMINAL  LAW— BUROLART— CONVICTION  ON 
CIRCUMSTANTIAL  BVIDBNCB. 

Defendant  was  charged  with  bnrglariziag 
an  old  bouse.  In  which  corn  was  stored,  the 
doors  of  which  were  held  closed  by  rocks, 
sticks,  etc.,  and  the  wiudows  gone.  He  plead- 
ed guilty  to  the  theft  of  the  corn.  Held  not 
sufficient  to  make  the  eharge  of  barglary  u 
case  of  positive  evidence,  as  the  com  may 
have  b«  en  stolen  and  no  bnrglary  committed. 

Appeal  from  district  court,  day  county; 
A.  H.  Carrlgan,  Judge. 

I^e  Beason  was  convicted  of  burglary,  and 
be  appeals.    Reversed. 

Barrett  &  Barrett,  for  appellant.  R.  E. 
Taylor,  Dist.  Atty.,  and  Robt  A.  John,  Asst. 
At^.  tien.,  for  the  State. 


'  Rehearing  denied  Jun*  22,  IML 


HEXDEKSON,  J.  Appellant  was  convict- 
ed of  burglary,  and  given  two  years  in  the 
penitentiary;  and  he  appeals. 

The  proof  on  the  part  of  the  state  tended 
to  show  that  the  building  burglarized  was 
an  old  house,  in  which  some  com  was  stored. 
The  bouse  contained  three  rooms.  Each  of 
said  rooms  contained  outside  doors,  and 
there  were  Interior  doors  connecting  said 
rooms;  and  the  particular  room  in  which  the 
alleged  corn  was  stored,  which  is  charged  to 
liave  been  burglarized,  contained  two  win- 
dows. There  was  no  sash  or  frame  in  one, 
and  the  sash  was  ont  of  the  frames  in  the 
other.  The  outer  door  ^x>  this  room  appears  to 
have  l)een  held  closed  by  a  pole,  which  was 
propped  against  it  No  one  lived  at  the  old 
house,  and  In  the  room  charged  to  have  been 
burglarized  some  com  and  feed  stuff  were 
stored.  The  theory  of  the  state  was  that 
appellant  and  two  other  persons,  on  the  night 
of  the  alleged  burglary,  drove  to  the  house, 
and  entered  the  same  by  removing  the  prop 
from  the  door,  and,  after  making  an  entry, 
stole  some  16  bushels  of  corn.  Or  it  is  claim- 
ed the  parties  might  have  made  an  entry 
at  one  of  the  windows.  The  state  introduced 
testimony  tending  to  show  that  all  the  doors 
of  the  building  were  fastened, — ^that  is,  by 
being  pulled  to,  and  propped  at  the  base  with 
rocks,— except  the  outer  door  of  the  room  in 
question,  which  had  a  pole  against  it  and 
that  the  windows  were  not  usual  places  of 
eutrj'  to  said  building;  that  said  building 
was  fastened  as  late  as  12  o'clock  on  the 
day  of  the  alleged  burglary,  which  occurred 
that  night;  and  the  next  morning  the  door 
of  said  room  was  found  open,  and  the  com 
was  gone.  On  the  trial  the  court  did  not 
give  a  charge  on  circuraatantlal  evidence. 
Appellant  presented  a  charge  on  this  subject 
which  was  refused  by  the  court  and  he  re- 
served a  bill  of  exceptions.  The  state  in- 
sists that  the  charge  on  circnmstantlal  evi- 
dence was  not  required,  because  the  state 
Introduced  in  evidence  a  plea  of  guilty  maae 
by  appellant  to  a  charge  of  theft  of  the  corn 
committed  in  the  alleged  burglary,  and  that 
this  was  tantamount  to  a  confession  by  ap- 
pellant of  the  burglary;  or,  if  this  was  not 
sufficient  to  take  the  case  out  of  the  rule  re- 
quiring a  charge  on  circumstantial  evidence, 
this,  in  connection  with  the  statement  made 
by  appellant  that  he  would  turn  state's  evi- 
dence against  his  co-defendants,  and  he 
Imew  enough  on  them  to  send  them  to  the 
penitentiary,  would  make  it  a  case  oi  positive 
evidence.  Xow,  while  It  ia  true  a  confession 
to  the  burglary  would  take  the  case  out  of 
the  rule,  yet  a  confession  to  theft  alone,  un- 
der the  circumstances  of  this  case,  would  not 
make  the  charge  of  burglary  a  case  of  posi- 
tive evidence.  The  possession  of  the  com 
recently  after  it  was  stolen  would  only  be  a 
circumstance  pointing  to  the  burglary,  for 
the  com  may  have  been  stolen,  and  yet  no 
burglary  committed.  It  may  be  conceded 
that  this  house  was  the  subject  of  a  buiglarl- 
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ong  entry,  but  no  witness  testifies  to  Its  be- 
ing dosed  later  than  12  o'clock  on  Sunday. 
The  fastenings,  as  testified  to,  were  of  a 
most  flimsy  character,— evidently  such  as 
might  be  blown  open  by  the  wind;  or,  the 
house  being  an  outhouse,  some  person  might 
In  the  meantime  have  pushed  some  of  the 
doors  open,  and  so  left  them.  At  any  rate, 
the  state  shows  by  Its  own  evidence  that 
after  12  o'clock  on  that  Sunday  evening  one 
of  the  doors  of  the  building  was  open.  This 
itself  would  make  it  a  question  as  to  whether 
or  not  there  was  a  burglarious  entry.  We 
hold  there  was  no  positive  evidence  as  to  the 
entry  by  breaking,  that  this  could  be  arrived 
at  only  by  circumstances,  and  that  conse- 
quently appellant's  charge  on  circumstantial 
■evidence  should  have  been  g^ven.  Moreover, 
we  believe  the  Jivy  should  have  been  in- 
■structed  with  reference  to  an  entry  through 
an  open  doorway.  We  do  not  deem  it  nec- 
essary to  discuss  the  other  assignments,  but, 
for  the  failure  of  the  court  to  Instruct  on  cir- 
cumstantiai  evidence,  the  Judgment  is  re- 
versed, and  the  cause  remanded. 


MURMITTT  T.  STATH. 

<Conit  of  Oriminal  Appeals  of  Texas.   June  5, 

1901.) 

CRIMINAL    LAW— AOREBMENT— ADMISSIONS— 
POWER  OP  ATTORNEY. 

An  agreement  signed  by  defendant's  at- 
torneys, but  not  by  the  defendant,  in  a  prose- 
cution for  burglary,  that  the  defendant  had 
been  convicted  of  theft  in  a  former  prosecution 
arising  from  the  same  transaction,  and  that 
such  agreement  is  made  to  dispense  with  the 
pleading  of  a  former  conTiction  for  theft,  is 
not  admissible  against  the  defendant. 

Appeal  from  district  court.  Clay  county; 
A.  H.  Carrlgan,  Judge. 

John  Murmutt  was  convicted  of  burglary, 
and  he  appeals.    Reversed. 

Barrett  ft  Barrett,  for  appellant  B.  B. 
Taylor,  Dist.  Atty.,  and  Robt.  A.  John,  Asst 
Atty.  Qen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  burglary,'  and  his  punishment  assessed 
at  two  years'  imprisonment  In  the  peniten- 
tiary. 

This  is  a  companion  case  to  Beason  v. 
State  (decided  at  the  present  term)  63  S.  W. 
.633. .  The.  charge  on  circumstantial  evidence 
was  not  given  in  this  case,  and,  on  the  au- 
thority of  Beason  v.  State,  the  Judgment  will 
be  reversed  for  this  reason. 

Bill  of  exception  was  reserved  to  the  in- 
troduction of  the  following  agreement  as 
evidence  against  appellant:  "It  is  agreed  be- 
tween the  state  and  defendant  in  above 
cause  that  defendant  in  above  cause  has  al- 
ready been  convicted  of  tae  theft  set  out  in 
the  indictment  herein,  and  that  this  agree- 
ment is  made  to  dispense  with  the  pleading 
of  a  former  conviction  of  said  crime  of  theft, 
and  to  supersede  the  necessity  of  proving 


such  fact;  and  this  shall  be  both  the  plead- 
ing and  proof  of  said  former  conviction  of 
said  crime  of  theft"  Among  other  grounds, 
the  objection  is  urged  that  this  agreement 
was  not  signed  by  defendant.  The  objection 
is  well  taken,  and  should  have  been  sus- 
tained. It  has  been  held,  wherever  the  ques- 
tion has  been  presented,  that  this  character 
of  agreement  cannot  be  made  by  counsel  so 
as  to  be  binding  upon  defendant  Bell  v. 
State,  2  Tex.  App.  216,  28  Am.  Rep.  429; 
McDuff  V.  State,  4  Tex.  App.  58;  Slmco  v. 
State,  9  Tex.  App.  338.  For  collation  of  ao^ 
thoritles.  see  White's  Ann.  Code  C^.  Proc. 
g§  28a-28c.  These  authorities  make  it  very 
clear  that  counsel  has  no  authority  to  make 
an  agreement  of  his  client's  guilt  or  to  the 
admission  of  an  incriminating  fact  This 
must  be  done  by  his  client  in  person.  For 
the  errors  indicated,  the  Judgment  is  re- 
versed, and  the  cause  remanded. 


OWENS  T.  STATE. 
(Court  of  Oriminal  Appeals  of  Texas.    May  29, 

1901.) 

CRIMINAL  LAW— BVIDBNCE— RES  INTER  ALIOS 
ACTA— HEARSAY— BILL  OF  EXCEPTIONS. 

1.  Where  a  person,  without  defendant's 
knowledge,  told  the  district  attorney  that  de- 
fendant had  stolen  a  horse,  and  sent  it  by  him 
to  a  certain  place,  testimony  of  deputy  sheriffs 
that  they  went  there  and  got  it  is  res  inter 
alios  acta,  and  not  corroborative  testimony. 

2.  There  is  no  attempt  by  defendant  to  con- 
tradict what  S.  testified  he  told  the  county 
attorney,  so  as  to  allow  a  person  who  was 
present  at  the  time  to  testify  to  what  S.  thea 
said,  though  defendant  cross-ezamines  S.  as 
to  what  he  told  the  district  attorney,  and  P., 
a  witness  for  the  state,  on  cross-examination 
testified  that  he  had  told  defendant  that  he  and 
S.  had  put  up  a  job  to  hare  defendant  con- 
victed. 

3.  Where  the  judge  finds  the  bill  of  excep- 
tions to  be  incorrect,  and  defendant  will  not 
agree  to  a  correction,  the  court  should  not  add 
an  explanation  to  the  bin,  but  should  make 
out  a  new  one,  as  provided  by  White's  Ana. 
Code  (3r.  Proc  art  TOi. 

Appeal  from  district  court  Clay  county: 
A.  H.  Carrlgan,  Judge. 

Will  Owens  was  convicted  of  theft  and 
appeals.     Reversed. 

Jas.  F.  Carter,  for  appellant  R.  B.  Tay- 
lor. Dlat  Atty.,  and  Robt  A.  John,  Asst 
Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Apgellant  was  convicted  of 
the  theft  of  one  horse,  and  his  punishment 
assessed  at  two  years'  confinement  In  the 
penitentiary. 

The  following  are,  in  substance,  the  facts 
proved  upon  the  trial:  Tom  Price,  the  ac- 
complice witness,  testified:  That  he  met  de- 
fendant on  the  streets  of  Henrietta,  and  he 
said  he  knew  of  a  good  horse  that  could  be 
gotten  near  town;  and  afterwards  met  de- 
fendant upon  the  streets,  and  again  talked 
about  taking  the  horse.  Witness  did  not 
want  to  go,  but  defendant  told  him  he  must 
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go;  ao  witness  and  defendant  went  out  to 
ttxe  field  of  prosecutor.  Graves,  and  took  hia 
horse.  Defendant  put  a  rope  around  the 
horse's  neck,  and  led  him  out  of  the  field, 
and  put  a  bridle  and  saddle  on  blm.  That 
witness  and  defendant  took  down  the  fence 
and  a  post.  Witness  was  requested  by  de- 
fendant to  take  the  horse  to  Joe  Earp,  in 
tho  Indian  Territory,  which  he  refused  to  do, 
bat  finally  consented,  and,  after  traveling 
about  two  days,  delivered  the  horse  to  Joe 
Earp,  patting  the  horse  In  Clark's  pasture. 
Witness  says  that  at  the  time  he  took  the 
boTse  defendant  wrote  Earp  a  letter,  but  be 
did  not  know  what  was  in  It  as  he  never 
read  It  Harrison  i^MShwend,  deputy  sheriff, 
-came  over  to  Beard's  restaurant,  where  wit- 
ness was  working,  and  took  witness  before 
the  district  attorney,  and  he  there  told  all 
About  taking  the  horse;  that  witness  helped 
defendant  get  the  horse,  but  he  made  wit- 
ness take  the  horse  and  ride  him  to  the  In- 
dian Territory;  that  when  they  went  down 
that  night  to  get  the  horse,  defendant  turned 
hia  overcoat  over  to  witness,  who  took  it 
with  him;  that  witness  left  with  the  horse 
about  the  last  of  December,  1000;  that  he 
koew  all  about  the  Graves  field,  where  the 
horse  was,  as  he  had  worked  for  Whitman, 
south  of  town,  three  or  fonr  months  prior 
to  the  time  of  taking  the  horse;  that  lie  had 
known  Dennie  Swann  since  he  had  been  put 
in  jail,  about  the  1st  of  January,  1001;  that 
about  the  17th  of  January  the  officers  of  the 
jail  permitted  witness  to  carry  coal  upstairs 
to  the  cell  occupied  by  Spangler  and  defend- 
ant; that  while  there  witness  entered  Into 
a  conversatioD  with  defendant  In  the  pres- 
&iee  of  Spangler,  In  which  witness  said:  "I 
stated  that  Dennie  Swann  and  I  had  agreed 
among  ourselves,  while  in  Jail,  to  swear 
falsely  against  this  defendant  in  order  to 
send  him  to  the  penitentiary.  I  have  been 
tried  and  convicted  for  the  theft  of  this 
horse,  and  given  four  years  in  the  peniten- 
tiary. The  district  attorney,  when  I  was 
brought  before  him  by  Schwoid,  agreed  with 
me  to  be  light  on  me  if  I  would  furnish  him 
sufilclent  evidence  to  convict  defendant  I 
was  to  be  a  good  man,  and  show  him  that  I 
intended  to  reform.  I  have  not  been  a  good 
prisoner.  I  tried  to  saw  out  of  Jail.  •  •  • 
After  this  I  tried  to  break  Jail  again."  Lee 
Powell  testified :  That  on  December  22, 1000, 
Dennie  Swann,  defendant  or  some  one  call- 
ed him  by  the  Jail.  While  engaged  in  con- 
versation with  them  about  different  things, 
defendant  asked  witness  to  write  a  letter  to 
Joe  Carp,  Cap,  or  Earp,  or  some  such  name. 
In  the  territory,  and  tell  him  that  he  was 
In  Jail,  and  in  trouble.  Witness  did  not 
write  the  letter.  That  Earp  is  a  negro,  ^nd 
lives  near  Ft  Sill,  in  the  territory.  Defend- 
ant at  this  time  was  In  Jail  on  a  charge  of 
cattle  theft,  with  Dennie  Swaun.  John 
Graves  testified  that  he  had  a  horse  missing 
about  the  middle  of  December,  1000,  and  re- 
covered the  horse  about  the  2d  or  3d  of 


January,  1901;  that  Winter  brought  the 
horse  back,  and  turned  it  over  to  witness; 
that  the  horse  was  taken  without  hia  couseut, 
but  does  not  know  exactly  when  be  was 
taken.  Dennie  Swann  testified:  That  he 
had  known  defendant  about  a  year.  In  De- 
cember, 1000,  after  witness  was  placed  in 
Jail  by  Schwend,  defendant  stated  to  him 
some  time  in  December  that  he  had  written 
a  letter,  and  sent  it  by  Tom  Price,  to  Joe 
Earp,  or  some  such  name,  In  the  territory; 
and  In  the  letter  it  was  stated  defendant  bad 
sent  Tom  Price  with  a  horse  to  the  territory, 
to  be  delivered  by  Price  to  Joe  Carp,  or 
Earp,  or  some  such  name;  and  he  was  to 
keep  the  horse  for  defendant  until  he  could 
send  him  some  more  horses.  Witness  knew 
about  a  horse  being  sent  by  defendant  to  the 
territory  by  Tom  Price  before  he  was  arrest- 
ed for  cattie  theft  but  did  not  tell  it  till 
after  witness  was  arrested,  and  until  he  had 
made  agreement  with  the  district  attorney  to 
turn  state's  evidence  in  the  cattie  cases. 
That  he  did  not  know  Price  until  he  was  put 
In  JalL  WItiiess  was  brought  by  the  deputy 
sheriff  to  the  district  attorney's  office,  and 
there  stated,  if  the  district  attorney  would  . 
send  and  get  Tom  Price,  and  have  brought 
before  him.  Price  could  and  would  tell  the 
district  attorney  of  a  horse  defendant  sent 
by  Price  to  the  territory,  to  Joe  Carp,  or 
some  such  name;  and  also  of  a  letter  de- 
fendant wrote  to  Joe  Carp  about  a  horse 
sent  by  Tom  Price.  Defendant  was  not 
.  present  when  witness  made  these  statements 
to  the  district  attorney,  but  was  under  ar- 
rest and  In  jail.  Witness  had  been  in  jail 
several  months  under  a  charge  of  cattie 
theft  He  would  not  say  whether  he  was 
guilty  or  not  as  It  might  criminate  him. 
Witness  agreed  with  the  district  attorney,  If 
he  would  give  him  only  two  years  In  the 
penitentiary  he  would  testify  against  de- 
fendant In  the  cattle  cases,  and  was  to  turn 
state's  evidence  against  defendant  for  two 
years  in  the  penitentiary.  Tom  Cook  testi- 
fied that  he  went  to  the  territory,  near  Ft. 
Sill,  to  old  man  Clark's,  and  IdentiQed  and 
got  the  horse  that  belonged  to  Graves,  pros- 
ecutor, and  the  one  defendant  is  alleged  to 
have  stolen;  brought  It  back,  and  turned  It 
over  to  Winter,  who  carried  and  delivered  It 
to  Graves.  Tanner  and  witness  were  In- 
formed by  the  officers  that  the  Graves  horse 
was  In  th6  Indian  Territory,  and  that  Joe 
Earp,  a  yellow  negro,  had  It  When  witness 
got  the  horse,  and  brought  It  back,  and  de- 
livered it  to  Winter  for  Graves,  defendant 
was  under  arrest  and  in  jail,  and  has  been 
ever  since.  Tanner  corroborates  the  testi- 
mony of  the  witness  Cook.  Will  Ozee,  for 
defendant,  testified  that  defendabt  had  been 
In  witness'  gambling  house  every  night  from 
the  10th  to  the  10th  of  December,  when  he 
was  arrested,  and  put  in  Jail,  on  a  charge  of 
theft  of  cattie  with  Dennie  Swann.  Various 
witnesses  testified  to  the  general  bad  repu* 
tation  of  Dennie  Swann.    Joe  Earp,  by  depo- 
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sition,  testified  for  defendant.  In  substance, 
tbat  accomplice  Price  brought  a  horse  to 
where  witness  was  living  in  the  territory. 
He  brought  no  letter  from  defoadant,  nor 
did  he  state  to  witness  that  d^endant  had 
anything  whatever  to  do  with  the  horse. 
He  describes  a  stocking-footed  mare,  which 
suits  the  description  given  by  the  other  wit- 
nesses of  the  horse  taken  from  the  prose- 
cutor. Graves.  Deputy  Sheriff  Schwend  tes- 
tified: That  he  knew  Tom  Price,  Dennie 
Swann,  and  defendant  Witness  carried  Den- 
nie Swann  about  the  last  of  December,  1900, 
before  the  district  attorney,  Taylor,  and 
said  Swann  there  stated  that  defendant  had 
told  him  that  he  (defendant)  had  sent  Tom 
Price  to  the  Indian  Territory  with  a  horse 
to  Joe  Earp,  or  some  such  name.  That  de- 
fendant had  written  a  letter  to  Earp,  sent  It 
by  Tom  Price  to  Earp  in  the  territory.  That, 
if  the  district  attorney  would  send  for  Tom 
Price,  he  would  tell  him  all  about  it.  After 
Swann  had  made  this  statement  to  the  dis- 
trict attorney,  witness  went  over  to  Beard's, 
and  got  Tom  Price,  brought  him  before  the 
district  attorney,  and  he  there  informed  the 
district  attorney,  in  the  presence  of  the  jus- 
tice of  the  peace,  Patterson,  Featherstone, 
and  witness,  as  to  where  the  horse  was,  and 
witness  informed  Cook  and  Tanner  thereof, 
and  they  went  after  the  horse.  Witness  ar- 
rested Tom  Price  on  December  28th,  and 
placed  him  in  the  cell  with  Dennie  Swann. 

There  are  various  matters  attempted  to  be 
set  up  by  bills  of  exception  to  the  foregoing 
testimony,  but  we  cannot  pass  upon  them,  in 
view  of  the  qualification  of  the  court  thereto. 
However,  as  this  Judgment  must  be  reversed, 
we  deem  it  necessary  to  pass  upon  one  of  the 
questions.  The  testimony  of  the  witnesses 
Cook  and  Tanner  as  to  their  going  to  the  In- 
dian Territory,  and  getting  the  horse,  and 
turning  the  same  over  to  prosecutor.  Graves, 
was  clearly  res  inter  alios  acta;  no  corrobo- 
ration, in  the  absence  of  defendant,  who  was 
then  In  Jail,  and  knowledge  of  which  state- 
ment was  not  brought  home  to  defendant  at 
the  time;  and  under  the  rules  of  law  the 
i>ame  was  not  admissible.  Byrd  v.  State,  26 
Tex.  App.  874,  9  8.  W.  759;  Wright  v.  State, 
37  Tex.  Cr.  App.  627,  40  S.  W.  491;  Barry  v. 
State,  37  Tex.  Cr.  App.  302,  39  S.  W.  602; 
Roberts  v.  State  {Tex.  Cr.  App.)  47  S.  W.  338. 

In  bill  of  exceptions  No.  4  appellant  com- 
plains of  the  following  matter:  "While  the 
state's  witness  H.  H.  Schwend,  deputy  sher- 
iff, was  upon  the  stand,  the  said  witness  was 
permitted,  over  objections  of  defendant,  to 
testify  on  his  examination  In  chief  to  the  fol- 
lowing facts,  to  wit:  'About  the  last  of  De- 
cember, 1900,  I  carried  Dennie  Swann  from 
the  Jail  over  to  the  county  attorney's  office  in 
the  court  house,  before  R.  E.  Taylor,  the  dis- 
trict attorney.  Dennie  Swann  then  and  there 
stated  to  the  district  attorney  tbat  defendant 
told  him  that  he  (defendant)  had  sent  Tom 
Price  to  the  Indian  Territory  with  a  horse, 
to  Joe  Camp,  or  some  such  a  name,  and  that 


defendant  had  written  a  letter  to  Joe  Oarp,  or 
Earp,  and  sent  it  by  Tom  Price;  and  that  in 
the  letter  It  was  stated  that  he  (defendant) 
sent  a  horse  by  Tom  Price  to  Joe  Earp,  in 
the  territory;  and.  If  the  district  attorney 
would  send  for  Tom  Price,  he  would  tell  him 
all  about  It.  After  Dennie  Swann  had  made 
this  statement  to  the  district  attorney  I  went 
over  to  C.  W.  Beard's,  across  the  street  from 
the  court  house,  and  got  Tom  Price,  and 
brought  him  before  the  district  attorney  in 
the  county  attorney's  office.  Tom  Price  then 
informed  the  district  attorney  in  the  pres- 
ence of  C.  B.  Patterson,  the  justice  of  the 
peace,  W.  H.  Featherstone^  and  myself,  as  to 
where  the  horse  was,  and  I  informed  TOm 
Oook  and  Harry  Tanner  as  to  where  the 
horse  was,  and  they  went  and  got  it  I  ar- 
rested Tom  Price  December  28,  1900.  and  a 
warrant  was  issued  for  him  the  next  day. 
I  had  already  arrested  defendant  I  arrested 
him  on  or  alxtut  December  19,  1900.  At  the 
time  Dennie  Swann  and  Tom  Price  made 
this  statement,  defendant  was  under  arrest 
and  in  jail,  and  was  not  present'  And  de- 
fendant at  the  time  said  testimony  was  of- 
fered, objected  to  all  of  said  testimony  for 
the  following  reasons,  to  wit:  Because  the 
same  was  not  made  in  the  presence  and  hear- 
ing of  defendant,  is  hearsay,  is  res  inter 
alios  acta,  and  is,  therefore,  not  admissible 
against  defendant  The  court  overruled  the 
objections,  and  permitted  it  to  go  to  the  jury 
as  evidence,  and  defendant  excepted,"  etc. 
Appended  to  this  bill  is  the  following  ex- 
planation from  the  trial  court:  "The  above 
bill  of  exceptions  is  not  correct  This  wii 
ness  was  placed  on  the  stand  by  the  state  ou 
rebuttal  and  my  notes  taken  during  the  trial 
show  that  fact  This  witness  said,  about 
December  21, 1900,  he  brought  Dennie  Swann, 
at  the  latter's  request  from  the  jail  to  the 
county  attorney's  office;  that  Dennie  Swann 
volunteered  the  statement  set  out  in  this  bill 
to  the  district  attorney,  and  that  the  district 
attorney,  and  no  one  else,  asked  Dennie 
Swann  about  said  facts,  and  no  inducements 
were  held  out  to  said  witness  Swann  to  get 
him  to  make  said  statemoit  contained  in 
this  bill,  and  he  made  them  freely  and  volun- 
tarily; that  the  district  attorney  made  no 
promises  to  said  Swann  to  get  this  informa- 
tion, and  promised  him  nothing  for  It.  This 
witness  was  permitted  to  tell  what  state- 
ment Swann  had  made  to  the  district  at- 
torney at  said  time,  and,  among  other  things, 
that  Swann  said  that  the  boy  Tom  Price 
worked  for  Beard's  restaurant,  and  could 
tell  all  about  the  matter  detailed  by  him,  if 
he  would.  I  refused  to  permit  the  witness 
Schwend  to  state  what  Tom  Price  said  to 
the  district  attorney,  and  sustained  the  de- 
fendant's objection  to  such  testimony.  I  per- 
mitted this  testimony  of  Schwend  to  be  In- 
troduced, showing  what  Swann  had  Inform- 
ed the  district  attorney  about  what  defend- 
ant had  said,  because  it  appeared  that 
Swann  told  this  about  five  daya  after  defend- 
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ant  bad  given  him  the  information;  that 
tiwann  had  bad  no  opportunity  to  mannfac- 
tnre  this  story  with  Tom  Price;  that  Tom 
Price  did  not  know  Swann  at  this  time;  that 
on  cross-examination  of  Dennle  Swann,  de- 
fendant's counsel  sought  to  show  and  did 
show  by  Dennie  Swann  that  he  was  at  the 
time  of  statement  under  arrest,  and  In  Jail, 
charged  with  three  separate  cases  of  cattle 
theft,  and  that  he  was  arrested  in  Wichita 
Falls,  prior  to  December  21,  1000,  and  made 
an  agreement  with  the  district  attorney  in 
Wichita  Falls  to  plead  guilty,  and  receive 
punishment  In  one  case,  and  get  the  others 
dismissed,  if  said  Swann  would  testify  on 
the  other  parties  connected  with  the  other 
cattle  theft,  and  that  defendant  was  one  of 
the  defendants  in  two  of  the  cattle  cases; 
that  witness  Swann  and  Tom  Price  bad  been 
Icept  together  in  jail  since  January  1,  1901, 
on  the  first  floor,  and  not  allowed  to  go  up 
and  stay  in  the  upper  cells  of  the  jail,  where 
defendant  waa;  and  that  since  they  had  been 
in  Jail  they  had  bad  frequent  conversations 
about  this  matter,  and  that  they  were  still  in 
Jail;  that  on  cross-examination  by  defendant 
of  this  witness  Swann  he  was  asked  to  state 
what  occurred  in  the  district's  attorney's  of- 
fice at  the  time  he  told  the  district  attorney 
about  the  conversation  detailed,  and  he  told 
what  was  said  by  him  and  the  district  at- 
torney, and  said  he  told  the  district  attorney 
all  about  what  he  had  told  on  the  stand 
about  what  defendant  told  him,  except  as  to 
where  the  conversation  occurred.  Defend- 
ant, on  cross-examination,  attempted  to  show 
by  this  witness  Swann  that  the  district  at- 
torney had  made  him  promises  and  held  out 
inducements  to  be  light  on  him  in  other  cases 
and  dismiss  some  cases  if  Swann  would  tell 
him  what  he  did  know  about  this  case;  and 
said  Swann  said  that  he  did  not  remember 
about  this,  and  could  not  say  whether  this 
was  Included  in  the  agreement  or  not,  but  he 
thought  It  was  not.  The  defendant  also,  on 
cross-examination,  proved  by  witness  Tom 
Price  that  the  Jailer  had  sent  Tom  Price  up- 
stairs with  coal  for  the  upper  cells,  where 
defendant  was.  about  a  month  prior  to  April 
1,  1901,  and  that  said  witness  Tom  Price 
admitted  telling  defendant  tliat  he  (Tom 
Price)  and  Dennle  Swann  had  put  up  a  Job 
on  defendant,  and  in  jail  agreed  to  send  him 
to  the  penitentiary  in  this  case;  when,  in 
order  to  show  the  statement  was  not  fabri- 
cation, and  that  he  had  not  been  induced  to 
make  this  statement  with  improper  motive 
aud  influences,  I  allowed  the  state  to  show 
wliat  Swann  said  to  defendant,  and  what  the 
circumstances  were  surrounding  it,  in  view 
of  the  fact  that  it  had  been  brought  out  by 
defendant  when  the  witness  Swann  waa  on 
the  stand."  Then,  after  this  explanation,  the 
trial  court  prepared  a  long  bill  of  exceptions, 
embodying  in  substance  the  foregoing  ex- 
planation attached  to  appellant's  bill. 

As  we  understand  this  matter,  the  trial 
court  admitted  the  testimony  of  the  deputy 


sheriff  on  the  ground  that  defendant  had  con- 
troverted the  truth  and  veracity  of  the 
prosecuting  witness,  Swann,  by  proving  what 
Tom  Price  had  said  to  defendant  while  in 
Jail,  wherein  said  Price  stated  that  he,  Tom 
Price,  and  Dennle  Swann  had  put  up  a  job 
on  defendant,  and  agreed  to  send  defendant 
to  the  penitentiary  in  this  case.  It  further 
appears  by  this  explanation  of  the  court  that 
Dennie  Swann,  while  on  the  stand,  was 
cross-examined  by  appellant  as  to  what  be 
stated  to  the  district  attorney  at  the  time 
he  was  brought  before  the  district  attorney, 
and  that  said  Swann  testified,  in  substance, 
that  he  had  made  the  same  statements  as 
testified  by  the  sheriff;  and  the  said  Swann 
testified  in  substance  as  did  the  deputy  sher- 
iff In  this  case.  This  testimony  was  not  ad- 
missible for  any  purpose.  We  see  nothing  in 
it  to  Indicate  such  an  assault  upon  Swann's 
testimony  as  comes  within  the  rule  the  trial 
court  seems  to  rely  upon.  We  understand 
the  rule  to  be,  "wnere  evidence  Is  offered 
to  support  a  witness  by  showing  that  he  had 
made  similar  statements  shortly  after  the 
occurrence,  that  is  not  admissible  as  original 
evidence,  except  in  case  of  rape  and  assault 
with  Intent  to  rape.  .  In  other  cases  such 
evidence  is  only  admissible  where,  on  cross- 
examination  or  otherwise,  an  attempt  has 
been  made  to  show  that  the  witness'  testi- 
mony has  been  recently  fabricated,  or  that  he 
has  been  induced  to  testify  under  improper 
Infiuence  or  motives."  For  collation  of  au- 
thorities, see  section  1119,  White's  Ann.  Code 
Cr.  Proc.  We  see  no  effort  on  the  part  of 
appellant,  so  far  as  the  bill  of  exceptions 
shows,  to  conti-adict  the  testimony  of  the 
witness  Swann  as  to  what  he  stated  to  the 
district  attorney.  It  Is  true,  the  bill  shows 
that  the  state  proved  by  Tom  Price  that 
he  and  the  witness  Swann  had  agreed  to 
swear  falsely  against  appellant.  But  we 
do  not  understand  this  to  be  an  effort  on 
the  part  of  appellant  to  contradict  what  the 
witness  Swann  stated  he  told  the  district  at- 
torney. If  we  are  correct  In  this,  then  it 
follows  that  the  state  should  not  have  been 
permitted  to  introduce  the  deputy  sheriff  to 
testify  as  to  hearsay  testimony.  The  court, 
as  we  understand  the  bill  and  the  explana- 
tion appended,  is  under  the  impression  that 
simply  because  appellant  asked  the  witness 
Swann  as  to  what  be  stated  to  the  district 
attorney,  in  connection  with  the  fact  that  de- 
fendant also  asked  the  witness  Price  if  he 
and  Swann  did  not  agree  to  testify  falsely 
against  appellant,  lays  a  predicate  for  the 
IntiMuction  of  the  testimony  of  the  deputy 
sheriff  to  prove  that  the  witness  had  made 
the  statement  testified  about,  and  to  prove 
the  truth  of  such  statement.  If  the  deputy 
sheriff  had  proposed  to  testify  to  another 
and  different  statement,  where  an  effort  is 
made  to  discredit  a  witness,  there  might  be 
some  strength  In  the  position  that  the  deputy 
sheriff's  testimony  would  be  admissible.  But 
here  the  deputy  sheriff  simply  proposed  to 
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testify  to  the  exact  statement  that  the  state 
Is  supposed  to  be  coDtrovertlng,  even  conced- 
ing that  defendant  is  controverting  it  As 
we  understand  it,  there  is  not  a  particle  of 
evidence  in  this  bill  of  exception  or  the  rec- 
ord before  us  that  defendant's  counsel  was  j 
controverting  the  fact  that  tne  witness  . 
Swann  made  the  statement  to  the  district  i 
attorney  as  the  witness  Swann  says  he  did. 
Then,  if  be  is  not  controverting  that,  we  can- 
not see  upoB  what  role  of  law  the  testimony 
could  be  admitted.  We  understand  the  law 
to  be,  if  a  witness  goes  upon  the  stand,  and 
the  opposite  party  asked  him  on  cross-ex- 
amination if  be  did  not  make  a  statement 
different  from  that  be  then  testifies  to  to  a 
certain  party,  which  ihe  witness  denies,  then, 
under  proper  predicate  laid,  the  opposite  par- 
ty can  put  on  an  impeaching  witness,  and 
prove  that  the  testifying  witness  did  make  a 
contradictory  statement.  After  this  Is  done, 
then  the  other  side  can  Introduce  statements 
that  the  witness  made  prior  to  his  testimony 
in  line  and  consonance  with  what  he  testi- 
fies on  the  trial.  We  bave  never  held,  nor 
do  we  know  of  any  court  that  goes  to  the  ex- 
tent of  holding,  the  above-recited  testimony 
admissible. 

Counsel  for  appellant  insists,  whatever  dis- 
position is  made  of  the  case,  that  we  should 
pass  upon  certain  matters  presented  as  to  bia 
oCCorts  to  procure  bills  of  exception.  Article 
724,  White's  Ann.  Code  Cr.  Proc,  provides: 
"On  the  trial  of  any  criminal  action,  the 
defendant,  by  himself  or  counsel,  may  tender* 
his  bill  of  exceptions  to  any  decision,  opinion, 
order  or  charge  of  the  court  or  other  proceed- 
ings In  the  case,  and  the  Judge  shall  sign 
such  bill  of  exceptions,  under  the  rules  pre- 
scribed in  civil  suits,  in  order  that  such 
decision,  opinion,  order  or  charge  may  be 
reviewed  upon  appeal."  Article  1360,  Sayles' 
Rev.  Civ.  St.,  reads:  "Whenever,  In  the 
progress  of  a  cause,  either  party  Is  dissatis- 
fied with  any  ruling,  opinion  or  other  action 
of  the  court,  he  may  except  thereto  at  the 
time  the  same  is  made  or  announced,  and  at 
bis  request  time  shall  be  given  to  embody 
sncb  exception  in  a  written  bill."  Article 
1366:  "It  shall  be  the  duty  of  the  party 
taking  any  bill  of  exceptions  to  reduce  the 
same  to  writing,  and  present  the  same  to 
the  Judge  for  his  allowance  and  signature 
during  the  term,  and  within  ten  days  after 
the  conclusion  of  the  trial."  Article  1366: 
"It  shall  be  the  duty  of  the  Judge  to  submit 
such  bill  of  exceptions  to  the  adverse  party 
or  his  counsel.  If  in  attendance  on  the  court, 
and  if  the  same  is  found  to  be  correct,  it 
shall  be  signed  by  the  Judge  without  delay 
and  filed  with  the  clerk  during  the  term." 
Article  1367:  "Should  the  Judge  find  such 
bill  of  exceptions  to  be  incorrect  he  shall 
suggest  to  the  party  or  bis  counsel,  who  drew 
it,  sncb  corrections  as  he  may  deem  neces- 
sary therein,  and  if  they  are  agreed  to  he 
shall  make  such  corrections  and  sign  the 
same  and  file  it  as  provided  In  the  preceding 


article."  Article  1368:  •'Should  the  party 
not  agree  to  such  corrections,  the  Judge  shall 
return  the  bill  of  exceptions  to  him  with 
his  refusal  Indorsed  thereon,  and  shall  make 
out  and  sign  and  file  with  the  clerk  sucta  a  bUl 
of  exceptions  as  will  In  his  opinion  present 
the  ruling  of  the  court  in  that  behalf  as  It 
actually  occurred."  We  have  copied  these 
provisions  of  the  Code  of  Criminal  Procedure 
and  Revised  Civil  Statutes  in  order  to  em- 
phasize the  fact  that  trial  courts  should  uni- 
formly follow  the  letter  and  spirit  of  these 
articles.  If  it  is  not  done,  we  see  no  way 
of  giving  defendants  a  fair  and  impartial 
trial  under  the  laws  and  constitution  of  this 
state.  We  here  state,  once  for  all,  that  it 
the  defendant,  in  the  exercise  of  due  dili- 
gence, has  been  deprived  by  the  action  of  the 
trial  courts  of  bills  of  exception  that  pre- 
sent the  facts  as  they  really  occurred  in  tlie 
lower  court,  and  such  failure  or  refusal  on 
the  part  of  the  trial  court  is  made  apparent 
to  this  court  by  affidavits,  we  will  ndt  hesi- 
tate to  reverse  the  case  for  that  cause  alone. 
The  record  before  us,  without  stating  it  In 
detail,  shows  a  very  unfortunate  condition 
of  affairs.  We  hope  it  will  not  be  repeated. 
Because  the  court  erred  in  the  admission  of 
testimony  as  shown  by  the  fourth  bill  of 
exceptions,  the  Judgment  is  reversed,  and  the 
cause  remanded. 

On  Motion  for  Behearing. 

(June  22,  1001.) 

This  case  was  reversed  at  a  previous  day 
of  this  term,  and  now  comes  before  us  on  mo- 
tion for  rehearing.  We  have  carefully  con- 
sidered the  same,  and  see  no  reason  for  chan- 
ging our  opinion.  Our  attention  is  called  to 
the  concluding  paragraph  of  the  original 
opinion,  wherein  it  appears,  by  construction 
at  least  that  we  indicate  the  trial  court  had 
unjustly  and  Illegally  deprived  appellant  of 
bills  of  exception.  The  following  is  the  con- 
cluding paragraph  of  the  opinion,  to  wit: 
"The  record  before  us,  without  stating  It 
in  detail,  shows  a  very  unfortunate  condi- 
tion of  affairs.  We  hope  it  will  not  be  re- 
peated." This  last  statement  taken  In  con- 
nection with  the  preceding  portion  of  the 
opinion,  could  be  Justly  construed  as  mean- 
ing that  the  trial  court  bad  deprived  appel- 
lant of  proper  bills  of  exception.  However. 
this  was  not  in  our  mind  at  the  time  of  the 
writing  of  the  opinion.  The  "unfortunate 
condition  of  affairs"  alluded  to  by  us  as  evi- 
denced by  this  record  was  the  bills  of  ex- 
ception have  a  very  long  explanation  at- 
tached; then  follow  bills  of  exception  in  lieu 
of  the  original  bill  and  explanation.  Tills 
is  what  we  meant  by  the  "unfortunate  con- 
dition 01  affairs."  The  trial  court  should 
have  approved  appellant's  bill,  with  such 
qualification  as  appellant's  counsel  would 
have  agreed  to,  and  then  have  signed  the 
same.  Upon  his  refusal  to  accept  the  qualifi- 
cation of  the  trial   court  the  trial  Judge 
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should  prepare  a  bill  himself,  certifying  to 
the  facts  as  they  really  occurred.  The  rec- 
ord does  not  show  that  the  trial  court  has 
willfully  deprived  appellant  of  bills  of  ex- 
ception. Had  it  done  so,  we  would,  as  in- 
dicated above,  have  reversed  the  cause  on 
that  ground  alone.  In  the  comments  made 
in  the  original  opinion  on  this  matter,  we 
were  simply  striving  to  lay  down  a  correct 
rule  for  the  guidance  of  trial  courts  in  this 
matter. 


HONEYODTT  t.  STATE. 

<Conrt  of  Criminal  Appeals  of  Texas.    June  6, 

1901.) 

HOMICIDE— M0Tr7B—BtVIDENGB>— HALIOB- 
HANSLAUOHTBR. 

1.  As  bearing  on  defendant's  disposition  to- 
wards his  daughter,  and  hia  motive  for  killing 
her,  there  being  testimony  suggesting  that  he 
desired  intercourse  with  her,  which  she  refused, 
and  that  at  the  time  lie  wished  her  to  go  hunt- 
ing with  him,  to  which  she  and  her  mother 
were  opposed,  and  that  he  was  angry,  and 
made  an  attack  on  her  mother,  and  the  chil- 
dren interfered,  and  his  claim  being  that  the 
children  made  an  unprovoked  attack  on  him, 
testimony  is  admissible  that  shortly  before,  de- 
ceased, in  defendant's  presence,  told  her  moth- 
er that  he  had  been  making  dirty  talk  to  her. 

2.  As  a  part  of  the  definition  of  malice,  it 
includes  all  those  states  of  the  mind  in  which 
a  killing  takes  place  without  any  cause  which 
will  in  law  excuse,  mitigate,  or  justify  the 
act. 

3.  A  provocation  to  rednce  a  killing  to  man- 
slaughter mnst  arise  at  the  time  of  commission 
of  the  offense. 

Appeal  from  district  court,  Shelby  county; 
Tom  a  Davis,  Judge. 

J.  A  Honeycutt  was  convicted  of  murder, 
and  appeals.    A£Brmed. 

I.  O.  B.  Richardson,  Field  &  Field,  A.  H. 
McKnlght,  B.  P,  Brewer,  and  B.  B.  Wheeler, 
for  appellant.  Robt.  A  John,  Asst.  Atty. 
Gen.,  for  the  State. 

HKNDERSOX,  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree,  and  his 
punishment  assessed  at  17  years'  confine- 
ment in  the  penitentiary;    hence  this  appeal. 

This  is  the  second  appeal  of  this  case. 
For  opinion  on  former  appeal,  see  67  S.  W 
806.  Appellant  reserved  an  exception  to 
the  action  of  the  court  admitting  certain 
testimony.  The  bill  shows  that  the  state 
introduced  Josephine  and  Andrew  Honey- 
cutt, minor  children  of  appellant,  who  testi- 
tied  "that  on  Friday  night  before  the  alleged 
killing,  which  was  on  Sunday  night  that 
their  father  (defendant)  had  Rosa  Honeycutt 
(deceased)  to  go  out  on  the  gallery  of  the 
bouse  where  they  then  lived  for  the  purpose 
as  claimed  by  defendant  at  the  time,  of  hyp- 
notizing deceased  for  the  purpose  of  treating 
her  by  the  method  of  hypnotism  for  some 
disease  with  which  she  was  afflicted,  and 
that  while  defendant  and  deceased  were  on 
the  gallery  they  heard  defendant  slap  de- 
ceased's Jaws,  and  in  a  few  moments  she 


came  Into  the  house,  with  her  hair  dls* 
beveled  to  some  extent;  and  deceased  then, 
and  there  told  her  mother  that  defendant, 
her  father,  had  some  mighty  dirty  talk  to- 
her  while  out  on  the  gallery  Just  before  she 
came  into  the  house."  Defendant  objected' 
to  this  testimony  on  the  ground  that  it  was- 
not  clearly  shown  that  defendant  was  near- 
enough  to  hear  it,  and  because  the  testimony 
In  its  nature  was  calculated  to  prejudice  the 
rights  of  defendant,  and  it  was  not  pertinent 
to  any  issue  in  the  case  The  court,  in  ex- 
plaining this  bill,  says  the  witness  Josephins 
Honeycutt  was  permitted  to  state  what  wa« 
told  to  her  mother  by  deceased,  because 
what  the  witness  stated  was  heard  by  de- 
fendant, who  was  at  the  door  listening. 
The  other  witness  (Andrew)  was  not  per- 
mitted to  state  what  was  said  by  Rosa  to 
her  mother,  because  he  testified  he  did  not 
Jcnow  whether  his  father  beard  It  So  the- 
only  question  that  is  presented  for  our  con- 
sideration is  the  relevancy  or  pertinency  of 
this  testimony  to  prove  any  issue  in  the 
case.  It  win  be  borne  in  mind  that  de- 
ceased was  the  daughter  of  defendant,  and 
that  there  is  some  testimony  suggesting  as 
a  motive  for  the  homicide  some  animus,  or 
ill  will  engendered  towards  her  for  not  com- 
plying with  his  wishes.  According  to  some- 
of  the  state's  witnesses,  defendant  planned 
to  go  "possum  hunting"  that  Sunday  night 
and  wished  his  daughter,  who  was  16  or  17 
years  old,  to  go  with  him.  It  appears  that 
neither  she  nor  her  mother  were  willing  to 
this  arrangement  Defendant  was  mad 
with  his  daughter,  evidently  because  she 
would  not  go.  When  supper  was  ready,— 
which  had  been  prepared  by  the  deceased,— 
all  the  family  except  the  mother  and  daugh- 
ter partook  of  the  meal.  These  two  re- 
mained outside.  When  supper  was  over, 
the  family  repaired  to  the  bedroom.  Pres- 
ently defendant  came  in,  brought  the  ax 
with  him,  and  (what  was  unusual)  pushed 
the  door  to,  and  thumb-latched  It  He  then 
walked  up  and  down  the  room,  appearing 
to  be  mad.  He  accused  his  daughter  Rosa 
of  hiding  a  booti.  Then,  observing  a  picture 
on  the  wall,  he  said  he  was  going  to  break 
that  son  of  a  bitch's  picture.  His  wife  told 
him  that  It  was  John's  picture,  and  sh» 
would  write  to  him  to  come  after  it  At 
this  pbe  got  up  from  her  chair,  and  defend- 
ant made  at  her,  as  some  of  the  witnesses 
say,  with  the  knife  in  his  hand.  He  fell 
over  a  rocking  chair.  Deceased  and  two- 
or  three  other  children  grabbeu  him.  In  the 
meantime  Mrs.  Honeycutt  fled  from  the 
room,  unbolting  the  door  as  she  went.  Ac- 
cording to  the  state's  theory,  deceased  and 
the  other  children  merely  interfered  to  pre- 
vent defendant  from  beating  or  injuring 
their  mother;  and  their  endeavor  was  to 
get  the  ax,  which  he  grabt>ed  about  the  time 
he  fell,  away  from  him.  In  the  8truggl& 
over  the  ax  at  least  two  of  the  children  ap- 
pear to  have  been  cut  with  that  or  the  knife. 
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Defendant  either  had  his  knife  open  in  bis 
hand  when  the  trouble  began,  or  drew  it 
during  the  progress  of  the  difficulty.  At  any 
rate,  while  Rosa  was  over  him,  strngglmK 
to  hold  him,  and  get  possession  of  the  ax, 
he  stabbed  her  In  the  breast  with  the  knife, 
the  blade  penetrating  her  heart,  which 
caused  her  death  in  a  very  short  time.  De- 
fendant's theory,  supported  by  bis  own 
testimony,  Indicates  that  while  he  was  sit- 
ting on  the  bed,  without  any  cause  some 
of  the  children  struck  him  with  something, 
and  tbm  they  all  jumped  on  him,  and  got 
him  down.  He  was  unconscious  for  a 
while,  and  when  he  came  to  they  were  over 
him,  endeavoring  to  kill  him  with  the  ax, 
and  he  struck  back  at  Rosa  with  a  knife 
which  he  had  gotten  hold  of,  and  inflicted 
the  wound  which  killed  her.  Under  this 
state  of  case,  was  the  testimony  of  Josephine 
Honeycutt  with  reference  to  what  occurred 
on  the  previous  Friday  night  between  Rosa 
(deceased)  and  defendant  admissible?  Of 
course,  If  we  knew  exactly  what  was  said 
by  appellant  to  deceased  on  the  gallery,  the 
dlsi>o8itIon  of  the  question  might  be  of 
easier  solution.  As  it  is,  we  only  have  the 
expression  from  Rosa  that  her  father  bad 
been  indulging  in  some  dirty  talk  to  her 
while  be  bad  her  out  on  the  gallery  en- 
deavoring to  hypnotize  her.  We  know,  in 
this  connection,  that  he  slapped  her;  and 
this  we  do  not  understand  was  objected  to. 
Nor  was  it  objected  to  that  the  expression 
"dirty  talk"  was  a  mere  conclusion  of  the 
witness,  but  it  Is  simply  claimed  that  this 
was  not  relevant  testimony.  This  was  a 
fact  that  occurred  only  a  short  time  prior 
to  the  difficulty.  It  showed  the  character 
and  disposition  of  appellant  towards  bis 
daughter.  He  heard  the  deceased  tell  her 
mother  that  her  father,  while  he  had  ber 
on  the  gallery,  had  been  making  some  dirty 
talk  to  her.  By  his  silence  he  admitted  the 
correctness  of  this  expression.  It  was  an 
expression  made  In  his  presence.  He  heard 
it  and  made  no  explanation  or  correction  of 
it  and  it  was  a  fact  that  transpired  between 
them.  We  think  the  jury  were  entitled  to 
consider  it,  and  put  such  construction  upon 
It  as  they  might  see  fit,  in  connection  with 
the  other  facts  and  circumstances  of  the 
case.  They  might  believe,  In  accordance 
with  appellant's  theory,  that  the  dirty  talk 
was  merely  with  reference  to  ber  habit  of 
urinating  in  the  bed;  or  they  were  author^ 
ized  to  believe,  in  accordance  with  his  own 
testimony,  that  her  statement  was  false, 
and  that  he  did  not  hear  ber  make  this  ex- 
pression to  her  mother;  or  they  might  be- 
lieve, in  accordance  with  the  theory  of  the 
state,  that  this  dirty  talk  related  to  a  de- 
sire on  his  part  to  have  carnal  intercourse 
with  her.  Doubtless  the  jury  put  this  latter 
construction  on  this  testimony,  in  connec- 
tion with  the  other  testimony  in  the  case. 
We  think  the  testimony  was  admissible  as 
bearing  on  appellant's  disposition  towards 


his  daughter,  and  his  motive  for  the  killing. 
Phillips  V.  State,  22  Tex.  App.  139,  2  8.  W. 
601;  Hall  v.  State,  81  Tec  Cr.  R.  BOS,  21  S. 
W.  368;  Mathls  T.  State,  34  Tex.  Oe.  R.  39, 
28  a  W.  817;  Spears  t.  State  (Tex.  Or.  App.) 
66  S.  W.  347. 

In  appellant's  motion  for  new  trial  a  nnm- 
ber  of  exceptions  were  reserved  to  the 
charge  of  the  court.  Among  other  things, 
the  charge  of  the  court  defining  malice  Is 
criticised.  This  charge,  when  considered  in 
its  entirety.  Is  proper,  and  in  accordance 
with  the  authorities.  As  a  part  of  the 
definition  of  the  term,  malice  does  include  ail 
those  states  of  the  mind  In  which  the  killing 
of  a  party  takes  place  without  any  cause 
which  will  in  law  excuse,  mitigate,  or  Justify 
the  act.  Of  course,  if  it  was  a  killing  on 
manslaughter,  it  would  not  be  murder;  bat 
manslaughter  is  a  mitigation  of  murder. 

The  court  was  correct  in  charging  that 
the  provocation  must  arise  at  the  time  of 
the  commission  of  the  offense,  in  order  to 
reduce  it  to  manslaughter.  In  this  connec- 
tion the  court  also  instructed  the  Jury  that 
they  could  look  to  any  antecedent  circum- 
stance which  would  shed  light  on  the  proTO- 
catlon  given  at  the  time. 

Nor  was  the  court  In  error  In  telling  the 
Jury,  in  the  connection  in  which  It  did,  that 
a  serious  personal  confilct.  In  which  great 
injury  is  inflicted  by  means  of  weapons  or 
other  instruments  of  violence,  although  the 
person  guilty  of  the  homicide  were  the  ag- 
gressor, provided  such  aggression  was  not 
made  for  the  purpose  of  bringing  on  the 
conflict  and  for  the  purpose  of  killing,  would 
be  adequate  cause  to  reduce  to  man- 
slaughter. This  was  a  part  of  the  definition 
given  In  connection  with  the  charge  on 
manslaughter,  and,  besides.  It  was  pertinent 
to  a  phase  of  the  case.  The  state's  theory 
allowed  that  appellant  was  the  aggressor. 
He  claimed,  as  a  reason  for  his  killing,  that 
deceased  and  others,  by  means  of  weapons 
and  other  Instruments,  were  inflicting  great 
Injury  upon  him.  Now,  if  the  jury  believe 
that  he  was  the  aggressor,  and  did  not  bring 
on  the  difficulty  for  the  purpose  of  killing, 
and  they  should  believe  that  he  was  worsted 
in  the  assault,  and  that  great  Injury  was 
being  Inflicted  on  blm  by  the  other  parties, 
and  under  such  circumstances  he  slew  de- 
ceased, then  they  would  be  at  liberty  to 
find  him  guilty  only  of  manslaughter.  This, 
It  occurs  to  us,  was  a  charge  for  his  benefit. 
But  the  Jury  do  not  appear  to  have  taken 
that  view  of  it  as  they  failed  to  find  him 
guilty  of  manslaughter. 

We  think  the  court's  charge  on  self-de- 
fense fully  protected  appellant's  rights  un- 
der the  circumstances  of  this  case.  'i.'rue. 
the  court  did  not  tell  the  jury  that,  if  Mrs. 
Honeycutt  had  fled  from  the  room,  the  par- 
ties. In  assaulting  defendant,  did  not  act  in 
her  defense;  but,  what  was  better  for  de- 
fendant, the  Jury  were  Instructed  that.  If 
Rosa  Honeycutt,  either  by  herself  or  with 
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others,  made  an  assault  on  appellant,  which 
produced  in  his  mind  a  reasonable  appre- 
hension that  he  was  In  danger  of  losing  bis 
life  or  of  suffering  serious  bodily  Injury  at 
the  hands  of  Rosa  Honeycutt,  or  of  herself 
and  others,  then  he  had  a  right  to  defend 
himself  against  either  the  danger  or  the 
danger  as  it  reasonably  appeared  to  him  at 
the  time,  as  viewed  from  his  standpoint 
We  have  carefully  examined  the  entire 
charge,  and,  in  our  opinion,  it  embodies  an 
admirable  exposition  of  the  salient  features 
of  the  case,  and  adequately  guarded  all  of 
appellant's  rights.  There  being  no  error  In 
the  record,  the  Judgment  Is  affirmed. 


HIOKET  V.  STATB.» 
(Court  of  Criminal  Appeals  of  Texas.  May  29, 
1901.) 
THBFT— BVIDBNCB. 
Though  defendant  claimed  he  won  prose- 
cutor's moaey  from  him  while  drank,  a  convic- 
tion of  theft  la  sustaiaed  by  the  evidence,  it 
appearing  that  he  got  prosecutor  into  a  wine 
room  of  a  saloon,  the  evidence  suggesting  that 
he  and  his  companion  must  have  drugged  him, 
and  be  and  his  companion  having  been  seen 
standing  over  him  in  a  suspicious  manner  after 
he  was  stupefied,  one  of  them  having  his  pock- 
etbook,  and,  when  detected,  having  appeared 
quite  angry,  and  abused  the  porter  for  being 
there,  and  they  having  then  gone  away  and 
divided  his  money. 

Appeal  from  district  court,  Travis  county; 
R.  E.  Brooks,  Judge. 

J.  M.  Hickey  was  convicted  of  theft,  and 
appeals.    Affirmed. 

Winboume  Pearce  and  J.  Bouldin  Rector, 
for  appellant  Robt  A.  John,  Asst  Atty. 
Oen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  theft  from  the  person,  and  his  punish- 
ment assessed  at  two  years'  conflnement  in 
the  penitentiary.  There  Is  no  bill  of  ex- 
ceptions In  the  record  except  as  involved  in 
the  action  of  the  court  overruling  the  motion 
for  new  triaL  No  error  is  pointed  out  in 
the  charge  of  the  court  and  we  have  not  been 
able  to  discover  any.  The  only  matter  that 
requires  consideration  is  the  sufficiency  of 
the  evidence  to  sustain  the  verdict.  While 
appellant's  own  testimony  shows  he  took  ad- 
vantage of  prosecutor  while  drunk,  and  won 
his  money  from  him,  yet  tBere  are  circum- 
stances adduced  by  the  state  showing  this 
was  not  true.  Appellant's  strange  conduct 
in  getting  prosecutor  in  one  of  the  wine 
rooms  of  the  saloon,  the  evidence  suggesting 
that  he  and  his  companion  must  have  drug- 
ged  him,  and  after  he  was  stupefied  they 
were  seen  standing  over  him  In  a  suspicious 
manner;  one  of  them  had  his  pocketbook  in 
his  hand,  and,  when  Detected,  appeared  quite 
angary,  and  abused  the  porter  for  being  there; 

'  Rebearing  denied  June  19,  UOt 
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afterwards,  according  to  hlB  own  testimony, 
he  and  his  companion  retired  from  the  saloon, 
and  divided  the  money  of  prosecutor,  whom 
they  left  helpless  in  the  wine  room,— all  these 
circumstances  point  to  appellant's  guilt.  It 
occurs  to  us  that  the  testimony  is  sufficient 
though  of  a  circumstantial  character,  to  es- 
tablish that  Instead  of  winning  prosecutor's 
money,  after  they  dosed  him  they  purloined 
it  from  bis  pockets,  where  other  testimony 
shows  he  had  placed  it  when  the  state's  wit- 
ness last  saw  him.  There  being  no  error  in 
the  record,  the  Judgment  Is  affirmed. 


MOODY  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  5, 

1901.) 

CRIMINAL  LAW-^URT. 
Where,  at  the  time  an  Indictment  for 
murder  was  called  for  trial,  12  of  the  special 
venire  were  engaged  in  another  case,  it  was 
error  to  refuse  defendant's  motion  to  postpone 
the  trial  till  their  presence  could  be  obtained. 

Appeal  from  district  court,  Swisher  county; 
H.  H.  Wallace,  Judge. 

Whit  Moody  was  convicted  of  murder,  and 
appeals.    Reversed. 

D.  B.  Hill  and  Wilson  &  Kinder,  for  appel- 
lant Robt  A.  John,  Asst  Atty.  Oen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  In  the  second  degree,  and  his 
punishment  assessed  at  confinement  in  the 
penitentiary  for  a  term  of  seven  years.  By 
bill  of  exceptions,  It  is  made  to  appear  that 
the  special  venire  consisted  of  72  names;  that 
proper  service  had  been  had,  etc.  At  the 
time  the  case  was  called  for  trial,  12  of  the 
special  venire  had  been  Impaneled  In  another 
case,  and  had  it  then  under  consideration. 
Appellant  moved  a  postponement  of  his  trial 
until  the  presence  of  the  absent  12  veniremen 
could  be  obtained.  This  was  overruled.  He 
then  moved  the  court  for  an  attachment  to 
compel  the  attendance  of  said  veniremen, 
which  was  refused.  This  action  of  the  court 
baa  been  held  erroneous  since  Bates  v.  State, 
19  Tex.  123,  and  Thuston  v.  State,  18  Tex. 
App.  26.  In  the  various  decisions  since  the 
rendition  of  the  Bates  and  Thuston  Cases, 
wherever  the  question  has  become  involved, 
directly  or  indirectly,  the  principle  announced 
In  these  cases  has  been  reaffirmed  and  em- 
phasized. Osborne  v.  State,  23  Tex.  App.  431, 
6  S.  W.  251;  Cahn  v.  State,  27  Tex.  App.  709, 
11  S.  W.  723;  Hudson  v.  State,  28  Tex.  App. 
323, 13  S.  W.  388.  For  this  error,  the  Judgment 
will  be  reversed.  We  deem  it  unnecessary  to 
discuss  the  application  for  continuance  or  the 
remarks  of  the  prosecuting  counsel,  for  the 
reason  that  they  will  not  occur  as  stated  in 
said  bills  upon  another  trial.  The  judgment 
Is  reversed,  and  the  cause  remanded. 
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HBNRT  T.  STATE. 

(Court  of  Orimlnal  Appeals  of  Texas.    June  5, 

1901.) 

PERJURY— INDICTMENT. 

1.  An  Indictment  for  perjury  may  simply  air 
lege  as  material  the  matter  on  which  the  per- 
jury is  predicated,  without  stating  the  eaviron- 
meuts  snowing  how  the  same  came  to  be  ma- 
terial. 

2.  On  the  trial  of  one  under  an  indictment 
charging  him  with  an  assault  on  K.  with  intent 
to  murder,  it  may  become  material  whether 
he  gave  (J.  a  stick  with  which  C.  struck  K., 
as  a  person  present  aiding  and  acting  is  prop- 
erly charged  as  a  principal;  so  that  defendant's 
testimony  therein  that  he  did  not  give  C.  a 
stick  may  be  the  basis  of  an  indictment  for 
perjury. 

Appeal  from  district  court,  Falls  county; 
Sara  R.  Scott,  .Tu(^e. 

Jim  Henry  was  convicted  of  perjury,  and 
appeals.    Affirmed. 

J.  W.  Splvey  and  Klce  &  Bartlett,  for  ap- 
pellant Robt.  A.  John,  Asst.  Atty.  Gen., 
for  the  State. 

HENDIiIRSON,  J.  Appellant  Trae  convict- 
ed of  perjury,  and  his  punishment  assessed 
at  two  yeara^  confinement  In  the  penitentiary; 
hence  this  appeal. 

The  indictment  is  in  the  ordinary  form, 
charging  the  perjury  as  being  cominltted  by 
appellant  on  a  trial  of  himself  in  the  district 
court  of  Falls  county  on  a  charge  of  assault 
^-Ith  intent  to  murder  one.  T.  J.  Kemper. 
Appellant  insists  that  the  Indictment  Is  de- 
fective, because  it  fails  to  show  how  the 
alleged  predicate  for  perjury  was  or  became 
.  material.  The  indictment  after  setting  out 
the  court,  etc.,  in  which  the  perjury  is  at 
leged  to  have  been  committed,  alleges  that 
Jim  Henry,  defendant,  was  then  and  there, 
etc.,  duly  charged  by  indictment  with  having. 
In  the  county  of  Falls  and  state  of  Texas, 
on  the  20tb  day  of  February,  ISOS,  with  mal- 
ice aforethought,  made  an  assault  in  and 
upon  T.  J.  Kemper,  with  the  intent  then  and 
there  to  murder  the  said  T.  J.  Kemper;  and 
then  charges  that  in  the  trial  of  said  case  it 
then  and  there  became  and  was  a  material 
Inquiry  by  said  Judge  and  Jury  whether  the 
said  Jim  Henry  had,  in  the  county  of  Falls 
and  state  of  Texas,  on  the  20tb  day  of  Feb- 
ruary, 1898,  given  Felix  Chapman  a  stick 
with  which  he,  the  said  Chapman,  struck  and 
hit  one  T  J.  Kemper;  and  then  charges  that 
defendant  falsely  testified  that  he  (Jim  Hen- 
ry; did  not,  in  the  county  of  Falls  and  state 
of  Texas,  on  the  20th  of  February,  1898,  give 
the  said  Felix  Chapman  a  stick  with  which 
he  hit  and  struck  the  said  T.  J.  Kemper; 
and  then  alleges  that  said  statement  was  then 
and  there  material  to  the  issue  In  said  case, 
and  then  traverses  the  truth  of  the  same. 
It  will  be  observed  that  this  indictment  al- 
leges both  the  materiality  of  the  matter  as 
an  issue  in  the  trial  of  said  case,  and  then 
charges  that  the  testimony  given  upon  said 
issue  was  material.    Of  course,  it  will  not  be 


oainsaid  at  thi»  day  that  the  matter  on  which 
the  perjury  is  predicated  can  simply  be  al- 
leged as  material  without  stating  the  environ- 
ments showing  on  the  face  of  the  indictment 
bow  the  same  came  to  be  materiaL  Either 
form  of  pleading  will  do.  In  this  case  the 
pleader  alleged  the  materiality  of  the  false 
testimony.  Massie  v.  State,  5  Tex.  App.  81; 
Mattlngjy  v.  State,  8  Tex.  App.  345;  Wash- 
ington V.  State,  22  Tex.  App.  26,  3  S.  W.  228; 
Bahm  v.  State,  80  Tex.  App.  310,  17  a  W. 
416;  Martin  v.  State,  33  Tex.  Cr.  B.  317.  26 
a.  W.  400;  Buller  v.  State,  33  Tex.  Cr.  R. 
651,  28  S.  W.  4G6.  Appellant  refers  us  to 
Meeks  v.  State.  32  Tex.  Cr.  B.  421,  24  & 
W.  98.  This  authority  merely  holds  that, 
where  perjury  Is  predicated  on  a  matter 
transpiring  before  the  grand  Jury,  enough 
of  the  proceedings  must  be  set  out  concerning 
the  subject-matter  of  investigation  before 
the  grand  Jury  to  show  that  a  violation  of  the 
law  was  being  there  Investigated,  otherwise 
it  could  not  be  known  that  the  alleged  false 
testimony  was  material;  that  is,  it  must  be 
shown  that  the  court  or  tribunal  before  which 
the  perjury  was  committed  had  Jurisdiction 
of  the  criminal  matter  under  investigation 
before  an  allegation  of  perjury  could  be 
predicated  on  such  a  proceeding.  In  this 
case  there  can  be  no  question  that  the  in- 
dictment shows  the  district  court  of  Falls 
county  had  Jurisdiction  of  the  matter  under 
investigation.  Enough  of  the  Indictment 
pending  against  Jim  Henry  is  set  out  to 
sliow  that  the  court  was  investigating— that 
is,  trying— an  assault  with  Intent  to  murder, 
alleged  to  have  been  committed  by  him  on 
one  T.  J.  Kemper.  But  It  Is  Insisted  that  it 
does  not  appear  how,  In  such  a  trial,  it 
would  become  a  material  subject  of  Inqairy- 
that  Jim  Henry  should  have  given  a  stick 
to  Felix  Chapman  with  which  to  strike  Kem- 
per, the  Indictment  merely  charging  him 
(appellant)  with  an  assault  with  Intent  to 
murder.  It  Is  a  sufficient  reply  to  this  prop- 
osition to  state  that  under  such  a  charge  all 
persons  who  are  present  aiding  and  abetting 
Felix  Chapman,  the  one  who  struck  the 
blow,  are  principals;  and  an  Indictment 
charging  a  principal  in  the  second  degree 
with  having  done  the  act  himself  Is  sufficient 
under  our  system  of  procedure.  Davis  v. 
State,  3  Tex.  App.  91;  Mills  v.  State,  13  Tex. 
App.  487.  In  other  words,  we  hold,  in  ac- 
cordance with  the  authorities,  that  the  indict- 
ment against  appellant  for  assault  with  in- 
tent to  murder  correctly  charged  him  as  a 
principal,  and  that  It  was  competent  under 
the  same  to  show  that  he  aided  and  abetted 
Felix  Chapman  in  the  assault  by  giving  him 
a  stick  during  the  progress  of  the  same. 
And  the  allegation  that  said  testimony  was 
iTtaterial  authorized  the  court  to  admit  proof 
of  all  the  environments,  so  that  the  court 
Rhould  become  Informed  as  to  whether  or 
not  said  allegation  on  which  the  perjury  was 
predicated  was  a  material  issue  in  the  case, 
and  could  then  so  Instruct  the  Jury     We  no- 
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tlce  appellant  has  made  an  argmnent  and 
cited  a  uumber  of  definitions  on  tbe  meaning 
of  the  word  "glre,"  contending  that  for  ap- 
pellant to  give  Felix  Chapman  a  stick  ia 
the  assault  with  intent  to  murder  case  might 
refer  to  something  else  than  to  aiding  and 
abetting  him  In  the  asaault  at  the  time;  that 
Is,  it  might  be  a  gift  beforehand,  or  he  might 
give  him  a  stick  wtthoat  'anf  unlawful  In- 
tent, as  for  hla  defense.  Suffice  It  to  say, 
in  reply  to  this,  that  this  was  what  the  wit- 
ness testified  to  at  the  time;  that  is,  that  he 
did  not  give  a  stick  to  Felix  Chapman.  The 
Indictment  traverses  this,  and  alleges  Its 
falsity.  The  indictment,  as  we  have  seen, 
authorizes  proof  of  the  environments  or  con- 
ditloDB  under  which  the  testimony  was  ad- 
duced, and  Its  materiality  was  made  to  ap- 
pear. It  occurs  to  us  that  the  discussion  of 
tills  matter  by  appellant  is  hypercritical. 
There  la  nothing  in  appellant's  contention 
with  reference  to  the  admonition  of  the 
court,  given  In  the  charge  to  the  Jury,  not  to 
dlscnsB  or  comment  on  the  failure  of  the  ap- 
pellant to  testify.  No  error  appearing  in 
the  record,  the  Judgment  is  affirmed. 


MESSER  V.  STATB.1 
(Court  of  CHminal  Appeals  of  Texas.    May  29, 

1901.) 

HOHICIDB— EVIDENCB-4NSTRDCTICMS. 

1.  Where  defendant's  wife  testified  to  insults 
to  her  by  deceased,  the  state  canuot  go  beyond 
the  impeaching  of  her  by  contradictory  state- 
ments, and  give  statemeats  of  hers  on  other 
matters. 

2.  A  charge  that  the  evidence  of  certain  wit- 
nesses, tending  to  contradict  the  evidence  of 
defendant's  wife,  was  introduced  solely  as  go- 
ing to  her  credibility  as  a  witness,  and  not  as 
evidence  of  defendant's  guilt,  and  can  be  con- 
sidered only  for  the  purpose  for  which  it  was 
introduced,  is  not  on  the  weiglit  of  evidence. 

3.  On  the  question  of  the  reduction  of  the 
degree  of  homicide  to  manslaughter,  the  fact 
that  defendant's  wife  told  him,  and  he  believed, 
that  deceased  had  Insulted  her,  Is  to  be  con- 
sidered, though  no  insult  was  offered. 

4.  On  the  question  of  the  reduction  of  the  de- 
gree of  homicide  to  manslaughter,  though  de- 
ceased may  have  offered  insults  to  defendant 
at  the  time  sufficient  to  produce  an  adeauate 
cause,  he  is  entitled  to  a  charge  as  to  his  being 
informed  and  believing  that  insults  had  pre- 
viously been  offered  to  bis  wife  by  deceased. 

5.  The  character  of  deceased  being  shown  by 
the  evidence  to  be  known  by  defendant,  a 
charge  to  acquit  if  the  jury  believed  that  de- 
fendant killed  deceased,  and  at  such  time  de- 
ceased made  an  attack  on  him  which,  from 
Its  character  and  the  relative  strength  of  the 
parties,  and  "defendant's  liuowledge  of  the 
character  and  disposition  of  deceased,"  caused 
him  to  have  reasonable  expectation  or  fear  of 
death,  is  not  on  the  weisht  of  evidence. 

6.  As  tending  to  corroborate  the  testimony 
of  defendant's  wife  as  to  the  conduct  of  de- 
ceased towards  her,  testimony  is  admissible 
that,  shortly  before  the  time  she  testified  that 
deceased  began  his  misconduct  towards  her, 
deceased  asked  L.  how  he  liked  his  little  widow 
(referring  to  her  before  her  marriage  to  defend- 
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ant),  and,  on  being  reprimanded,  replied  that 
L.  knew  bis  weakness  along  that  line. 

7.  As  tending  to  rebut  the  contention  of  the 
state  that  the  defense  that  deceased  had  insult- 
ed accused's  wife,  and  that  she  had  told  him 
thereof,  was  fabricated,  testimony  that  detead- 
ant  told  witness  of  deceased's  attempt  to  kiss 
her  before  her  marriage  Is  admissible. 

Appeal  from  district  court,  Bell  county; 
John  M.  Furman,  Judge. 

John  Measer  was  convicted  of  murder,  and 
appeals.    Reversed. 

Geo.  W.  Tyler,  Jas.  B.  Ferguson,  J.  B.  Mc- 
Mabon,  and' Barks  &  Cochran,  for  appellant 
Wtnboum  Pearee,  W.  W.  Hair,  Dlst  Atty., 
and  Kobt  A.  John,  Asst  Atty.  Glen.,  for  tlie 
State. 

BBOOKS,  J.    Appellant  was  oonvicted  ct 

murder  in  tiie  second  degree,  and  his  punish- 
ment assessed  at  confinement  in  the  peniten- 
tiary for  a  period  of  20  years.  The  testimony 
adduced  on  the  trial  shows,  substantially,  that 
defendant  had  been  Informed  by  his  wife  that 
deceased  had  offered  numerous  Indignities  to 
her  prior  to  her  marriage  with  him,  and  sev- 
eral Insults  after  her  marriage;  that  upon 
being  apprised  of  these  insults,  by  the  wife, 
appellant  songbt  deceased,  as  he  stated,  with 
the  view  of  getting  deceased  to  desist  from 
any  further  attentions  towards  his  wife;  that 
upon  meeting  deceased,  whom  he  was  seek- 
ing, and  after  a  conversation  continuing  some 
20  or  SO  minutes,  deceased  offered  additional 
insults  to  appellant's  wife,  and  attonpted  to 
secure  a  rock  with  which  to  asaanlt  appel- 
lant, and  thereupon  appellant  proceeded  to 
shoot  deceased,  and  pursued  him  as  he  ran 
off,  firing  five  shots  Into  his  body,  from  which 
wounds  he  died.  Appellant's  wife  testtfied  to 
the  Insults  above  referred  to,  and  the  state 
Introduced  testimony  for  the  purpose  of  con- 
tradicting and  Impeaching  the  truthfulness 
of  her  statement. 

The  first  assignment  of  error  that  we  deem 
necessary  to  be  considered  is  appellant's  in- 
sistence that  the  court  erred  In  permitting  the 
state  to  prove  by  Mrs.  M.  B.  Broaddns  a 
conversation  between  her  and  appellant's 
wife,  which  took  place  In  the  spring  of  1900, 
about  the  month  of  March,  after  the  marriage 
of  defendant  with  his  wife,  in  which  conver- 
sation Mrs.  Broaddus  was  allowed  to  testify 
as  to  various  matters  then  stated.  Appel- 
lant's objection  to  this  testimony  Is  that  tbe 
conversation  testified  by  Mrs.  Broaddus  was 
not  admissible  for  the  purpose  of  contradict- 
ing the  wife  of  appellant,  but  that  same  was 
separate  and  Independent  matter,  whereby  np- 
I>ellant's  wife  was  made  to  give  testimony 
against  herself  through  tbe  month  of  Mnj. 
Broaddus.  Appellant  concedes,  In  the  able 
brief  and  argument  of  his  counsel,  that  this 
testimony  is  admissible  for  this  purpose;  that 
is,  for  the  purpose  of  contradicting  and  show- 
ing the  lack  of  truth  In  Mrs.  Messer's  testi- 
mony. But  the  testimony  of  Mrs.  Broaddus 
shows  she  testified  to  facts  that  would  not  be 
admissible    In    Impeachment    of   appellant's 
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wife.  The  law  does  not  permit  the  husband 
and  wife  to  be  witnesses  against  encli  other. 
If  the  husband  is  upon  trial,  and  bis  wife  is 
a  witness,  and  she  should  swear  to  facts  In- 
jurious to  him  In  answer  to  questions  he  pro- 
pounded, he  cannot  complain.  But,  where 
she  swears  to  certain  facts  and  circumstan- 
ces, the  cross-examination  must  be  confined  to 
the  matter  elicited  in  chief.  Of  course,  every- 
thing legitimate  for  the  purpose  of  testing  her 
knowledge  of  the  facts  testified  to,  her  bias, 
her  prejudice,— Ui  fact,  any  matter  that  legit- 
imately goes  to  her  discredit,— is  admissible 
on  cross-examination.  However,  where  the 
state  leaves  the  matter  testified  to  in  chief, 
and  proves  Independent  criminative  facts 
against  the  accused,  this  would  not  be  a  prop- 
er cross-examination  of  the  witness.  Jones  v. 
State,  38  Tex.  Cr.  R.  100,  118,  40  S.  W.  807, 
41  S.  W.  638;  Gaines  v.  State,  38  Tex.  Cr.  R. 
22S,  42  S.  W.  385;  Red  V.  State,  39  Tex.  Cr.  R. 
423,  46  S.  W.  408;  Merrltt  v.  State,  39  Tex. 
Cr.  R.  70,  43  S.  W.  21;  Creamer  v.  State,  35 
Tex.  174;  Hoover  v.  State,  35  Tex.  Cr.  R.  344, 
33  S.  W  337.  Applying  the  foregoing  rule  to 
the  testimony  of  Mrs.  Broaddus,  while  It  Is 
too  voluminous  to  review  each  Item  of  her 
testimony,  we  will  say  It  was  not  permissible 
for  the  state  to  prove  by  her  the  conversation 
she  had  with  the  wife  of  appellant,  wherein 
the  wife  detailed  a  long  train  of  dome&tlc  in- 
felicities, and  entreaties  on  her  part  to  per- 
suade appellant  to  Join  the  ministry.  The 
testimony  of  Mrs.  Broaddus  should  be  con- 
fined within  the  rule  above  laid  down,  under 
the  predicate  laid  for  the  Impeachment  and 
contradiction  of  the  testimony  of  appellant'* 
wife.  Only  this,  and  nothing  more,  should 
be  permitted.  We  merely  state  the  foregoing 
as  an  Illustration  of  the  inadmissibility  of  a 
large  part  of  Mrs.  Broaddus'  testimony.  In 
other  words,  the  wife  of  appellant  having  tes- 
tified to  direct  insults  by  deceased  to  her  prior 
to  and  subsequent  to  her  marriage  to  appel- 
lant, if  she  made  any  statement  or  statements 
to  Mrs.  Broaddus  or  other  parties  contradic- 
tory of  the  statements  testified,  upon  a  prop- 
er predicate  being  laid,  she  could  be  Impeach- 
ed by  the  Introduction  of  the  witnesses  testi- 
fying to  the  conti-adlctlon.  But  It  is  never 
permissible  to  permit  such  witness  to  go  fur- 
ther and  prove  more  than  these  contradic- 
tions. 

Appellant  complains  of  the  following  por- 
tion of  the  court's  charge:  "The  evidence  of 
the  witnesses  Hyde,  Barker,  Mrs.  Broaddus, 
Mrs.  Wood,  and  Mrs.  Boyd,  tending  to  contra- 
dict the  evidence  of  Mrs.  Messer,  the  wife 
of  defendant,  was  introduced  solely  as  going 
to  the  credibility  of  said  Mrs.  Messer  as  a 
witness,  and  not  as  any  evidence  of  the  guilt 
of  the  defendant;  and  yon  can  consider  It 
only  for  the  purpose  for  which  it  was  Intro- 
duced, and  for  no  other  purpose."  Appellant 
Insists  this  charge  Is  upon  the  weight  of  the 
evidence.  We  think  the  charge  is  correct 
The  court  also  charged  the  Jury:  "In  this 
connection   you   are   further    charged   that, 


where  a  homicide  committed  by  a  husband 
Is  sought  to  be  reduced  to  manslaughter  by 
reason  of  insulting  conduct  towards  the  wife 
of  the  slayer,  while  the  Insulting  conduct  to- 
wards such  female  before  her  marriage  could 
not  be  relied  upon  to  reduce  such  homicide  to 
manslaughter,  yet  such  conduct,  if  known  to 
the  husband,  may  be  looked  to  for  the  purpose 
of  giving  character  to  the  conduct  of  the  per- 
son killed  towards  such  female  after  her  mar- 
riage, and  in  illustrating  the  Intent  and  acts 
and  words  of  the  person  killed,  as  diey  ap- 
peared to  such  husband,  at  the  time  of  the 
homicide."  This  is  a  correct  presentation  of 
the  law,  as  far  as  this  charge  goes.  But  ap- 
pellant Insists  that  the  court  should  have 
gone  further,  and  made  an  application  of  the 
law  to  the  facts.  In  Jones  v.  State  we  salil: 
"If  In  this  case  appellant  believed  the  insult- 
ing conduct  communicated  by  his  wife  actual- 
ly occurred  as  detailed  by  tier,  then  to  his 
mind  such  conduct  was  a  reality,  and  the 
charge  should  have  been  so  framed  as  to  suIj- 
mit  this  immediate  issue  to  the  Jury.  Men 
often  act  upcm  the  most  important  affairs 
and  interests  in  life  upon  mistakes  of  fact 
They  often  risk  honor,  reputation,  fortune, 
and  life  upon  mistakes  of  fact — of  course,  be- 
lieving at  the  time  they  are  not  mistaken. 
The  guilt  of  the  accused  party  in  such  state 
of  case  should  not  depend  upon  the  existence 
or  nonexistence  of  the  fact  Itself,  but  upon 
the  circumstances  as  they  appeared  to  and 
were  understood  by  him  at  the  time  of  his 
acting  upon  them.  Such  questions  are  mat- 
ters of  fact,  to  be  solved  by  the  Jury  under 
appropriate  Instructions.  That  the  Insulting 
conduct  had  or  had  not  occurred  would  have 
been  Immaterial,  If  she  had  so  Informed 
Jones,  and  he  believed  her.  If  the  Jury 
should  believe  that  Mrs.  Jones  informed  her 
husband  of  the  conduct  of  deceased  towards 
her,  and  that  his  passions  were  thereby 
aroused  to  the  extent  of  rendering  his  mind 
•Incapable  of  cool  reflection,  and  that  while 
his  mind  was  thus  inflamed  he  shot  and  kill- 
ed Veal  upon  first  meeting  with  him  after 
receiving  such  information,  his  offense  would 
be  of  no  higher  grade  than  manslaughter." 
.Tones  v.  State,  33  Tex.  Cr.  R.  497,  26  S.  W. 
10S2.  This  phase  of  the  law  was  not  given  In 
this  case.  The  court  in  addition  to  the  charge 
above  Indicated,  should  have  told  the  Jury 
that  althougli  they  may  believe  the  wife's 
testimony  about  Insults  on  the  part  of  de- 
ceased is  not  true,  yet  the  Jury  should  take 
such  real  or  supposed  insults  into  considera- 
tion in  passing  upon  the  guilt  or  innocence 
of  appellant  and  if  they  find  from  tho  evi- 
dence tliat  defendant  believed  the  statements 
of  his  wife,  and  the  statements  of  his  wife, 
coupled  with  the  statements  and  acts  of  the 
deceased  at  the  time  of  the  homicide,  taken 
together,  rendered  defendant's  mind  incapa- 
ble of  cool  reflection,  and  while  laboring  un- 
der such  anger,  rage,  sudden  ftsentment  or 
terror,  produced  from  said  previous  Insults 
repeated  to  him  by  his  wife,  together  with 
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fbe  insults  and  acts  of  tbe  deceased  at  the 
time  of  tbe  homicide,  be  slew  deceased,  then 
and  In  that  event  he  would  he  guilty  of  man- 
Blaughter;  and  as  to  whether  defendant  be- 
lieved the  statement  of  his  wife  in  reference 
to  tbe  insults  offered  by  deceased  is  a  (ques- 
tion that  must  be  passed  upon  from  defend- 
ant's standpoint.  Tbe  state,  through  Its  spe- 
cial counsel,  insists  that:  "If  defendant 
claims  he  killed  deceased  because  of  certain 
language  or  conduct,  which  is  not  Itself  ade- 
quate cause,  the  jury  can  look  to  the  former 
conduct  of  deceased  believed  by  defendant, 
for  tbe  purpose  of  understanding  the  mean- 
ing of  tbe  language  and  conduct  of  deceased 
at  tbe  time  of  tbe  bomldde,  and  If,  construed 
in  this  light,  the  language  at  tbe  time  of  the 
homicide  becomes  adequate  cause,  and  If  the 
other  essentials  are  present,  then  the  offense 
ia  manslaughter;  but  if  tbe  language  claim- 
ed to  have  been  used  by  tbe  deceased  is  of 
itself  adequate  cause,  and  sucb  that  tbe  for- 
mer conduct  and  language  believed  to  have 
been  used  by  him  does  not  explain  or  throw 
any  light  upon  It,  then  It  becomes  unneces- 
sary for  the  jury  to  look  to  that  former  con- 
duct and  language."  We  know  of  no  author- 
ity supporting  this  position.  Simply  liecause 
deceased  may  have  offered  an  Insult  to  de- 
fendant at  tbe  time  of  tbe  homicide  sufficient 
to  Iiave  produced  an  adequate  cause,  and 
thereby  reduce  the  homicide  to  manslaughter, 
would  not  justify  tbe  court  In  refusing  to 
charge  on  the  law  indicated  above.  If  the 
previous  Insults  and  indignities,  coupled  with 
the  present  indignities,  as  contended  by  ap- 
pellant, could  be  and  ought  to  be  considered, 
then  surely  previous  Insults,  coupled  with  the 
present  adequate  cause,  being  a  double  rea- 
son, should  be  considered  by  tbe  jury  in  pass- 
ing upon  tbe  issue  of  manslaughter. 

Appellant  further  insists  that  tbe  court 
erred  in  the  following  portlcMi  of  the  charge: 
"If  from  tbe  evidence  you  believe  that  de- 
fendant killed  tbe  said  Boyd,  and  further  be- 
lieve that,  }t  the  time  of  so  doing,  deceased 
made  an  attack  on  bim  which,  from  tbe  man- 
ner and  character  of  it,  and  the  relative 
strength  of  the  parties,  and  defendant's 
knowledge  of  the  character  and  disposition 
of  tbe  deceased,  caused  bIm  to  have  reason- 
able expectation  or  fear  of  death.  •  •  • 
then  yon  will  acquit"  Tbe  particular  part 
complained  of  is,  "and  defendant's  knowl- 
edge of  tbe  character  and  disposition  of  tbe 
deceased,"  in  that  the  same  was  a  charge 
upon  tbe  weight  of  the  evidence.  This 
charge  Is  correct  Clearly,  the  character  of 
tbe  deceased  being  known  to  appellant,  as 
tbe  evidence  in  this  case  shows.  It  was  prop- 
a  for  tbe  court  to  charge  the  jury  as  It  did. 

Appellant's  seventh  assignment  of  error  Is 
that  the  court  erred  in  excluding  the  testi- 
mony of  the  witness  Mart  Land,  offered  by 
defoidant  to  tbe  effect  that  in  a  conversation 
with  deceased,  Boyd,  during  the  fall  of  1899, 
and  shortly  before  the  time  Mrs.  Messer  tes- 
tified tliat  Boyd  began  bis  mlscondncttowards 


her,  Boyd  asked  the  witness  "how  be  liked 
his  little  widow"  (referring  to  Mrs.  Gravitt 
who  subsequently  became  the  wife  of  appel- 
lant), and,  upon  being  reprimanded,  replied 
that  the  witness  knew  bis  weakness  along 
that  line.  This  testimony  should  have  been 
admitted,  as  it  tends  to  corroborate  tbe  tes- 
timony of  appellant's  wife  as  to  tbe  conduct 
of  deceased  towards  her. 

Appellant's  eighth  assignment  of  error  is 
that  tbe  court  erred  In  refusing  to  permit 
defendant  to  prove  by  Mrs.  J.  D.  Bassil  that 
during  tbe  summer  of  1900,  and  after  the 
time  that  Mrs.  Messer  testified  she  told  de- 
fendant about  Boyd  (deceased)  attempting  to 
kiss  her  while  she  was  a  widow,  in  a  con- 
versation between  defendant  and  witness 
Mrs.  BassU,  defendant  related  to  her  the  cir- 
cumstances bis  wife  had  previously  told  bim 
about  Appellant  Insists  this  testimony  Is 
admissible  for  the  reason  that  tbe  state  bad 
attacked  the  testimony  of  Mrs.  Messer  and 
appellant  upon  this  subject  as  false  and  fabri- 
cated, and  that  the  testimony  of  said  witness 
would  have  corroborated  and  strengthened 
the  testimony  of  appellant  and  bis  wife.  In 
Ufcsman  v.  State,  32  Tex.  Cr.  K.  428,  24  S.  W. 

412,  defendant  offered  to  prove  by  bis  elder  • 
half-brother  that  defendant  talked  to  wltnem 
about  the  Insults  ofTered  by  deceased  to  his 
wife  soon  after  appellant  moved  from  de- 
ceased's place  to  Hamilton  county,  stating 
to  witness  that  be  bad  just  learned  these 
facts  from  bis  wife,  and  that  while  appellant 
was  talking  to  witness  he  became  very  much 
agitated  and  shed  tears;  and  we  held  said 
testimony  as  admissible.  In  Jones  v.  State, 
88  Tex.  Cr.  R.  102,  40  S.  W.  807,  41  S.  W.  638, 
we  held  that  conversations  defendant  and  his 
wife  had  with  tbe  witness  Kendall  with  ref- 
erence to  a  similar  matter  were  admissible.' 
See,  also,  Hammond  v.  State,  28  Tex.  App. 

413,  13  S.  W.  605;  Craig  v.  State,  30  Tex. 
App.  610,  18  S.  W.  297.  We  think  this  tes- 
timony was  admissible  as  tending  to  rebut 
tbe  contention  of  the  state  that  the  defense 
urged  by  appellant  was  fabricated.  It  was 
also  admissible  as  tending  to  show  that  In- 
sults bad  been  communicated  to  appellant  by 
his  wife. 

The  question  as  to  the  disqualification  of 
the  jury,  urged  and  ably  insisted  upon  by 
appellant,  we  do  not  deem  necessary  to  be 
reviewed,  as  It  will  not  likely  arise  upon  an- 
other trial  of  this  case.  For  the  errors  dis- 
cussed, the  judgment  Is  reversed,  and  the 
cause  remanded. 


COODELL  T.   8TATB. 

(Court  of  Criminal  Appeals  of  Texas.    Jane  12, 

1801.) 

HOUICIDIi— KVIDBNCB)— ATTEHPT  TO  STTBORN 
WITNESS  —  IN8TRi;CTI0N8  —  8ELP-DKFENSB 
—REASONABLE  DOOBT—CONTINDANOB— WIT- 
NESSES—IHPEACHUBNT. 

1.  Where  a  witness  for  defendant  on  a  trial 
for  murder  testifies  to  threats  made  by  de- 
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ceased  against  defendant.  It  b  error  to  allow 
him  to  be  interrogated,  for  the  purpose  of 
impeachment,  as  to  having  stated  after  a 
former  trial  that,  after  swearing  as  he  did, 
they  had  gome  bad:  on  him,  and  had  not 
done  as  they  had  agreed,  ond  that.  If  placed 
on  the  stand  again,  he  would  tell  the  truth,  and 
fix  defendant,  and  to  admit  evidence  of  such 
statements. 

2.  8uch  evidence  is  not  admissible  to  show 
an  attempt  by  the  defendant  to  suborn  the  wit- 
ness, since  the  statement  does  not  show  that 
defendant  was  connected  with  the  agreement 
mentioned  U>  die  statement. 

5.  The  prejudicial  effect  of  the  evideitce  as 
tending  to  show  an  attempt  to  suborn  a  witness 
could  not  be  removed  by  an  instruction  that 
it  could  only  be  considered  for  impeachment 
purposes. 

4.  ICvidenoe  is  admissible,  on  a  trial  for  mnr- 
der,  to  show  an  attempt  by  defendant  to  suborn 
a  vritness. 

6.  Instructiona  as  to  self-defense  should  be 
eonpled  with  an  Instruction  that,  if  the  jury 
has  a  reasonable  doubt  as  to  the  defensive  mat- 
ter, the  defendant  is  entitled  to  the  doubt,  and 
riieuld  be  acquitted. 

6.  Wher«  a  defendant  pleads  self-defense,  a 
oontinnanoe  should  be  granted  for  the  absence 
of  the  only  witness  competent  to  testify  as  to 
having  seen  deceased  with  a  knife  during  a 
certain  stage  of  the  difficnlty. 

Aiipeal  from  district  court.  Hill  county;  W. 
Polndexter,  Judge. 

Aif  Cogdell  was  convicted  of  manslaughter, 
and  he  appeals.    Reversed. 

Wear,  Morrow  &  Smitbdeal  and  Spell  4fc 
PhllUps,  for  appellant  J.  B.  Oark,  D.  Der- 
den,  B.  X.  Oummings,  C.  F.  Greenwood,  Co. 
Atty.,  and  Robt  A.  John,  AMt  Atty.  Oco., 
for  the  State. 

HENDERSON.  J.  Appellaitt  waB  convict- 
ed of  manslaughter,  and  his  punishment  aa- 
sesied  at  two  years'  confinement  In  the  peni- 
tentiary. 

Appellant,  during  the  trial,  pot  Sid  Hod- 
dleeton  on  the  stand,  and  proved  by  him  a 
threat  on  the  part  of  deceased  against  de- 
fendant, made  on  the  evening  of  the  homi- 
cide, only  a  short  time  before  it  occurred. 
On  cross-examination  ttie  county  attorney 
was  permitted  to  ask  said  witness  if  he  did 
not,  at  a  certain  time  and  place,  subsequent 
to  a  former  trial  of  the  case,  state  to  Charley 
Cleveland  "that  they  had  not  done  him  right; 
that,  after  he  had  accommodated  them,  and 
swore  what  he  did  to  get  a  new  bearing,  by 
Ood.  they  went  square  back  on  him,  and  did 
not  do  what  they  agreed  to  do;  and,  if  they 
put  him  back  on  tiie  stand,  he  would  tell  the 
truth  about  It,  and,  if  they  asked  the  right 
questions,  he  would  fix  Alf."  The  witness 
denied  that  he  had  made  any  such  state- 
ment The  state  was  then  permitted  to 
prove  by  Charley  Cleveland  that  at  the  time 
and  place  mentioned  said  witness  Huddle- 
Bton  made  to  him  the  statement  as  set  out 
abov&  Appellant  objected  to  the  cross-ex- 
amination of  his  witness  Sid  Huddleston.  and 
then  objected  to  tin  introduction  of  the  wit- 
ness dereland.  His  objections  were  on  the 
ground  that  it  was  an  attempt  to  lay  the 
predicate  to  impeach  his  witness  Huddleston 


opon  an  immaterial  and  collateral  issne.  and 
that  said  testimony  involved  a  mere  matter 
of  opinion,  and  not  any  fact  which  would  go 
to  the  Impeachment  of  the  witness;  and  that 
such  testimony  would  not  be  admissible  as 
an  original  part  of  the  case;  and.  furtho^ 
more,  that  it  was  an  Inquiry  involving  an 
agreement  and  it  was  not  shown  that  de- 
fendant had  knowledge  of  such  agreement 
or  was  In  any  wise  privy  thereto.  The 
court  overruled  these  objections,  and  admit- 
ted the  testimony,  and  explains  the  bill  of 
exceptions  by  showing  that  he  limited  the 
testimony  to  the  impeachment  of  the  wit- 
ness Hudoleston  in  the  charge  of  the  court 
It  is  a  general  rule  that  a  witness  can  only 
be  Impeached  by  contradictory  statements 
showing  that  he  made  a  statement  In  regard 
to  some  fact  or  facts  testified  to  by  him  on 
the  trial  at  another  time  and  place  different 
from  his  evidence  at  the  trial.  But  this  tes- 
timony does  not  appear  to  come  within  that 
rule.  It  does  not  embody  a  traverse  of  any 
fact  sworn  to  by  the  witness  on  the  trial. 
Indeed,  it  is  not  the  statement  of  any  fact 
at  all,  but  the  statement  of  a  oondusion, 
from  which  it  might  be  inferred  that  the 
witness  knew  some  facts  that  would  be  ex- 
ceedingly detrimental  to  appellant;  in  other 
words,  that  such  facts,  in  the  opinion  of  the 
witness,  would  fix  appellant,  —  evidently 
meaning  they  would  convict  him.  The  mat- 
ter was  not  only  collateral,  but  it  was  a  mere 
opinion  of  the  witness;  such  opinion,  how- 
ever, as  might  prove  with  the  Jury  very  dam- 
aging to  appellant  It  occurs  to  us  that  this 
testimony  was  illegal,  and  comes  clearly 
within  the  rule  laid  down  in  Drake  v.  State. 
29  Tex.  App.  266, 15  S.  W.  725.  A  witness  can- 
not be  impeached  by  immaterial  matter  upon 
a  collateral  issue  (Walker  v.  State,  6  Tex. 
App.  577;  Johnson  v.  State,  27  Tex.  App.  163, 
11  S.  W.  106),  and,  whoi  such  testimony  is 
of  a  damaging  character,  it  is  beyond  the 
power  of  the  court  to  control  It  However,  It 
is  contended  that  the  testimony  shows  an  at- 
tempt was  made  by  appellant  to  suborn  the 
witness,  and  that  this  can  always  be  iHoven 
as  a  circumstance  against  an  appellant  If 
It  had  been  shown  that  appellant  had  made 
some  proposition  to  the  witness  Huddleston 
to  swear  to  some  particular  fact  or  that  he 
had  attempted  to  tamper  with  him  in  ref- 
erence to  bis  testimony,  undoubtedly  this 
could  be  shown.  But  in  such  case  this  most 
not  be  left  to  inferences.  In  order  to  be  ad- 
missible, the  evidence  must  connect  appel- 
lant with  the  subornation  or  attempted 
subornation  of  the  witness.  Favors  t.  State, 
25  Tex.  App.  156.  Does  this  bill  show  that 
appellant  had  tampered  with,  or  attempted 
to  tanqier  with,  the  witness?  It  is  stated  by 
Ohariey  Clevehind  that  Huddleston  said 
"they  had  not  done  him  right;  that  after  he 
had  accommodated  them,  •  •  •  they 
went  back  on  him,  and  did  not  do  what  they 
agreed  to  da"  Now,  if  we  can  assume  that 
"they"  unquestionably  meant  appellant  then 
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we  have  blm  connected  with  this  matter. 
Can  we  assume  It?  We  tltink  not  Still,  tbe 
impressloa  produced  on  the  Jury— as  un- 
doubtedly It  was  Intended— was  ibat  appel- 
lant instigated  this,  or  had  something  to  do 
with  it;  and  consequently  It  was  calculated 
to  prejudice  appellant's  rlfhts.  As  stated 
before,  the  testimony  was  illegal,  and,  in 
our  opinion,  it  was  of  such  a  character  as 
that  the  court  'could  not  adequately  control 
it  by  a  change.  See  Hurst  y.  State  (Tex. 
Or.  App.)  40  g.  W.  264.  In  this  connection 
we  would  observe  appellant  was  convicted 
of  Dianslaughter,  and  his  punishment  assees- 
-ed  at  two  years'  confinement  in  the  pen- 
itentiary. Appellant's  theory  was  self-de- 
^fense,  and  he  supported  this  theory  with 
eome  very  cogent  testimony.  In  such  a  state 
<of  case,  evidence  tending  to  show  that  he 
had  been  fabricating  testimony  showing  a 
threat  made  against  him  by  deceased,  or 
that  he  had  been  suborning  a  witness  to  tes- 
tify for  him,  who  Icnew  facts  against  him 
that  would  fiix  him,  was,  in  our  opinion, 
well  calculated  to  prejudice  him  before  the 
lury,  and  turn  the  scale  against  him. 

Appellant  also  complains  of  certain  ehar- 
ses  of  the  court  to  the  effect  that  tt  required 
the  Jury  to  find  the  exculpatory  facts  in  fa- 
vor of  appellant  before  they  would  be  au- 
thorised to  acquit  him.  With  reference  to 
charges  of  this  character,  we  would  observe 
that  the  proper  practice  would  always  sug- 
.gest  that  the  court,  in  giving  substantive 
defensive  charges,  should  couple  them  with 
the  reasonable  doubt  to  wit  if  the  Jury  be- 
lieve, etc.,  or  If  they  have  a  reasonable  doubt 
with  reference  to  the  defensive  matter,  to 
give  defendant  the  benefit  of  such  reason- 
able doubt  and  aequit  Iiim.  There  is  some 
contrariety  of  the  decision  on  this  subject, 
but  by  a  little  care  and  attention  such  difiS- 
■cultlee  may  always  be  obviated. 

It  la  not  necessary  here  to  discuss  the  mo- 
tion for  continuance,  but.  In  our  opinion.  It 
should  have  been  granted  oa  account  of  the 
absence  of  the  witness  Green,  who  saw  de- 
ceased with  his  knife  during  a  stage  of  the 
difltcuUy  about  wiilch  no  other  witness  tes- 
tified. The  Judgment  is  reversed,  and  the 
cause  remanded. 


MONSON  T.  8TATB. 

■(Court  of  Criminal  Appeals  tt  Texas.   June  19, 

1801.> 

MANSLAUGHTESR  — EVIDBNCK  —  PHOTOGRAPHS 

— DEFEN8IS  OB'  ANOTHER— INSTRUCTIONS 

—BILLS  OF   EXCEPTION. 

1.  Bills  of  exception  may  be  reserved  in  the 
-statement  of  facts  to  admission  of  testimony 
therein,  though  not  to  excdnsion  of  evidence. 

2.  A  photograph  lowing  the  condition  of 
-deceased's  brain  after  removal  of  the  slcuU 
la  admissible  in  a  homicide  case,  it  beiag 
Claimed  that  death  was  caused  by  a  blow  on 
Uie  head. 

S.  Error  in  rejecting  evidence  is  cured  by  de- 
fendant  being    subsequently   notified    that    it 


would  be  admitted  tt  desired,  though  witaeas 

was  not  reintroduced. 

4.  It  being  the  tlieory  of  the  state,  both  on 
the  trial  and  in  the  charge,  ttiat  defendant  and 
C.  were  acting  together  in  tlie  perpetration  of 
the  homicide,  defendant  was  entitled  to  an  in- 
struction, under  Wiiite's  Ann.  Pen.  Code,  art. 
675,  that  defendant  would  have  the  right  to  de- 
fend not  only  against  an  attack  on  him,  but 
also  against  an  attack  on  C,  though  the  court 
did  not  specifically  and  by  express  terms  charge 
with  reference  to  the  law  of  principals. 

5.  The  culpability  of  one  who  slays  in  de- 
fense of  another  is  measured  by  the  intent 
with  which  he  acted,  and  not  by  tiie  intent 
-with  which  such  other  was  actuated,  unless  he 
knew  or  might  reasonably  have  known  such 
Intent. 

a.  Deceased,  while  driving  home  after  being 
struck  by  defendant,  having  fallen  from  his 
busgy,  being  intoxicated,  and  there  being  clot- 
ted blood  on  the  brain  on  the  opposite  side  Of 
the  head  from  where  defendant  stradk  him,  an 
instruction  shonld  have  l>een  given  that  if 
death  was  produced  by  the  fall,  or  if  there  was 
a  reasonable  doubt  of  thia,  defendant  should 
be  acquitted. 

Appeal  from  district  court,  Travis  county; 
F.  O.  Morris,  Judge. 

George  Monson  was  convicted  of  man- 
slaughter, and  appeals.    Reversed. 

A  W.  Terrell,  John  Dowell,  and  Hogg  & 
Robertson,  for  appellant  Robt  A.  John, 
Afsst  Atty.  QeiL,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  manslaughter,  and  his  punishment  as- 
sessed at  two  years'  confinement  In  the  peni- 
tentiary. 

There  are  a  great  number  of  exceptions 
reserved  and  many  questions  suggested  for 
revision.  The  evidence,  in  substance,  shows 
there  was  a  social  gathering  In  honor  of  the 
old  settlers  of  the  country  at  leargen's 
Grove,  in  Travis  county,  a  few  miles  distant 
from  the  city  of  Austin.  Defendant  had  a 
lemonade  and  ice-cream  stand  on  one  part 
of  the  ground,  and  on  another  part  was  one 
owned  by  co-defendant  Cagle.  The  gather- 
ing brought  speakers  of  more  than  ordinary 
reputation,- among  them,  Hon.  "W.  J.  Bryan, 
Hon.  John  H.  Reagan,  and  Hon.  A.  W.  Ter- 
rell. There  was  to  be  a  dance  at  night  and 
a  platform  was  prepared  for  this  part  of 
the  festivities.  When  those  who  had  charge 
of  the  grounds  on  the  occasion  left  late  In 
the  evening,  the  evidence  shows,  appeiymt 
was  placed  In  charge  thereof,  among  other 
things,  for  the  purpose  of  keeping  order  and 
quiet  There  Is  some  testimony  showing 
that  Cagle  was  also  requested  to  act  In  the 
same  capacity,  but  the  authority  of  each 
seems  to  have  been  unknown  lO  the  other. 
Deceased,  Taylor,  compiled  with  the  rule  of 
the  management,  requiring  the  parties  who 
engaged  in  the  dance,  to  pay  one  dollar 
for  that  privilege.  Deceased  In  the  evening 
came  to  the  city  of  Austin  for  the  assI.sfucU 
purpose  of  taking  a  young  lady  friend  back 
to  the  scene  of  the  festivities,  but  returned 
without  her.  He  arrived  at  the  scene  again 
about  8:30  or  9  o'clock,  and  engaged  In  dan- 
cing; and  about  9  o'clock,  or  a  little  after,  the 
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dancing  ceased,  and  the  band  was  dischar- 
ged. This  enragred  deceased,  and  be  assert- 
ed, in  substance,  that  he  had  been  outraged, 
because  he  had  paid  a  dollar  with  the  under- 
standing that  the  dancing  was  to  continue 
until  midnight,  and  because  of  this  he  deter- 
mined to  have  satisfaction.  To  this  end  he 
kicked  the  globe  out  of  one  of  the  lamps, 
picked  up  the  lamp,  and  threw  It  across  the 
platform,  thus  destroj-Ing  It  There  were 
some  ladies  and  gentlemen  present  at  the 
time,  and  his  language  was  most  obscene  and 
vulgar.  Among  other  things,  he  said  he  was 
a  wolf,  and  was  not  afraid  to  howl;  that  he 
was  a  son  of  a  bitch  from  Idaho;  that  he 

could  eat  ten  cords  of  burnt  wood,  and  s 

two  canoes.  One  of  the  witnesses  said  he 
could  eat  ten  cords  of  burnt  wood,  and  s- 


one  canoe  or  two  canoes.  If  he  wanted  to. 
This  had  the  effect  of  immediately  dispersing 
the  crowd  from  the  platform.  His  language 
waa  loud,  and  it  was  heard  distinctly  40 
or  60  yards.  Up  to  this  point  there  is  no 
divergence  in  the  testimony.  The  state's 
theory  from  this  point  is:  That  appellant 
and  Cagle  and  Martin  together  went  from 
appellant's  lemonade  stand  to  where  de- 
ceased was;  Cagle  remarking  at  the  stand, 
before  they  started,  "Let  the  damn  son  of  a 
bitch  make  that  sort  of  a  play  again,  and 
I  will  fix  him."  That  as  they  approached  the 
gate  entering  the  grounds,  which  was  some 
distance  from  the  lemonade  stand,  they  en- 
countered deceased  and  Redding  in  a  buggy. 
Redding  driving.  Martin  caught  the  horse 
by  the  bridle  and  held  him  until  Cagle  or 
appellant  told  him  to  turn  him  loose,  which 
was  after  appellant  received  pay  from  Red- 
ding for  the  lamp.  Cagle,  the  one-arm  man. 
remarked  to  deceased  that  he  had  broken 
the  lantern.  Deceased  first  admitted  this, 
and  then  denied  it  Just  as  the  horse  was 
stopped,  Taylor  (deceased)  remarked:  "Ton 
need  not  hold  the  horse.  We  are  not  scared. 
I  am  not  afraid  of  you.  I  am  not  armed." 
First  admitting  breaking  the  lantern,  when 
pay  was  demanded,  Taylor  denied  breaking  it. 
When  Taylor  denied  this,  Cagle  called  him  a 
damn  liar.  He  replied,  "You  are  another," 
and  Cagle  struck  Taylor  with  his  fist,  and 
appellant  struck  Taylor  on  the  left  side  of 
the  head  with  a  six-shooter.  At  the  time 
Taylor  said,  "You  need  not  hold  the  horse;" 
that  he  was  not  afraid  of  them,  etc.  He 
also  remarked  that  he  had  paid  a  dollar  to 
dance  and  he  wanted  to  dance,  and  that  the 
band  had  agreed  to  play  until  12  o'clock  that 
night  and  that  they  bad  quit  playing  and 
had  broken  up  the  dance.  Redding  and 
Taylor  then  drove  to  the  city  of  Austin, 
where  a  physician  was  called,  and  the  fol- 
lowing day  Taylor  died.  En  route  from  the 
scene  of  the  difficulty  to  Austin,  Taylor  fell 
out  of  the  buggy.  Taylor  was  more  or  less 
intoxicated.  The  testlm<my  of  the  experts 
shows  there  was  a  lick  on  the  left  side  of 
the  head  which  fractured  the  skull  for  an 
Inch  or  ao;  that  on  the  opposite  aide  of  the 


head  and  on  the  brain  waa  dotted  blood. 
Defendant's  theory  was:  That  after  8 
o'clock  at  night  he  had  control  of  the 
grounds.  This  was  obtained  from  Mr. 
Waugh,  Dr.  Maxwell,  and  Mr.  Randolph,  who 
had  the  grounds  rented.  That  he  was  to 
take  care  of  the  property  on  the  gronnds, 
keep  order,  and  see  everything  was  canted 
on  properly,  and  to  see  that  no  disturbance 
occurred  and  that  order  was  preserved.  That 
he  did  not  know  at  the  time  the  disturbance 
began  who  was  the  author  of  the  trouble. 
At  the  time  the  vulgar  language  was  nsed, 
and  the  breaking  of  the  lantern  occurred, 
appellant  waa  at  his  stand,  and  heard  some 
one  at  the  platform  say  something  abont  a 
lantern,  but  did  not  pay  much  attention  to 
It.  That  when  he  heard  the  lantern  fall, 
he  then  heard  the  vulgar  language  above 
set  out  He  was  some  30  or  40  yards  from 
where  the  lantern  was  broken  and  language 
used.  There  were  ladies  on  the  platform  at 
the  time  of  the  disturbance  and  the  use  of 
the  language.  When  the  music  ceased,  he 
left  his  place  of  business,  and  went  to  pro- 
vide means  for  sending  the  musicians  back 
to  the  dty  of  Austin.  After  doing  this,  he 
said  to  the  young  man  working  with  him, 
"You  take  these  dishes,  and  I  will  take  the 
waiter,  and  we  will  leave  them  at  the  other 
stand  until  to-morrow,  and  we  will  go  home." 
He  took  the  waiter  and  went  to  the  other 
stand,  and,  in  going,  heard  the  swearing  and 
vulgar  talk;  and  when  he  arrived  there  he 
stopped  to  see  what  It  was.  and  asked  if  be 
could  leave  those  things  until  the  following 
morning,  which  he  did.  He  went  thence  to 
the  platform,  and  the  people  had  gone.  He 
went  thence  to  the  gate,  and  started  back, 
and  some  one  came  out  to  the  road  in  a 
buggy,  and  Just  then  some  person  said,  "Are 
you  the  man  who  broke  the  lantern?"  He 
replied,  "Yes,  by  God!  Do  you  want  any- 
thing?' The  other  party  said,  "Yes,  we  want 
pay  for  the  lantern."  Deceased  said,  "By 
God!  we  don't  pay  for  anything."  Appel- 
lant's purpose  in  going  there  was  to  see  If 
the  party  who  broke  the  lantern  wonld  pay 
for  it,  and  to  ascertain  who  he  was,  to  the 
end  that  he  could  make  complaint  against 
him  for  his  conduct,  or,  if  necessary,  arrest 
and  expel  him  from  the  grounds.  He  states 
he  had  no  intention  of  doing  him  any  harm 
or  injury;  that  there  was  no  agreement  or 
understanding  between  Oagle,  Martin,  or 
himself  about  the  matter;  that  he  had  never 
spoken  to  Cagle  in  his  life  until  that  time, 
and  had  not  talked  to  Martin  during  the 
day;  that  he  had  borrowed  the  pistol  he  had 
at  the  time  from  Sebe  Sneed,  to  keep  with 
him  as  a  precaution,  as  he  had  taken  in  some 
money  during  the  day.  He  had  no  pistol 
of  his  own,  and  did  not  own  one.  In  regard 
to  the  immediate  facta,  his  theory  was- 
That  going  to  the  scene  at  the  buggy,  he 
went  by  himself.  When  deceased  was  ask- 
ed if  he  was  the  man  who  broke  the  lantern, 
he  first  admitted  he  was;  and  some  one  be- 
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hind  him,  whom  appellant  did  not  know, 
said,  "We  want  pay  for  the  lantern,"  and 
deceased  Bald,  '3y  God!  we  don't  pay  for 
anything,"  and  the  man  In  the  buggy  reach- 
ed over,  got  hold  of  the  reins,  and  said, 
"Hold  on;  let's  see  what  they  want."  "I 
walked  to  the  front  wheel  of  the  buggy,  and 
the  first  word  I  said  was,  "We  have  been 
treating  yon  people  right,  and  you  are  swear- 
ing and  cutting  up  and  breaking  the  lan- 
terns.' Taylor  then  said,  'I  never  broke  a 
lantern;'  and  some  one  said,  Tou  Just  now 
said  you  did;'  and  the  one  back  of  me  (I 
do  not  know  who  he  was)  said,  'You  did; 
you  Jnet  now  said  it;  you  are  a  damn  liar.' 
Taylor  replied,  Ton  are  another  damn  liar,' 
and  ran  his  right  hand  down  to  his  left  side, 
as  if  to  draw  a  weapon;  and  I  believe  he 
was  attempting  to  draw  a  pistol  with  which 
to  kill  me.  I  was  standing  by  the  front 
wheel  of  the  buggy,  and  from  the  manner 
and  conduct  at  the  platform,  and  the  way 
he  spoke  when  I  asked  him  if  he  broke  the 
lantern,  I  thought  he  was  a  man  who  would 
do  Just  what  he  said,  and  when  he  moved 
for  his  pistol  I  believed  It  was  necessary  for 
me  to  protect  myself.  I  struck  the  blow  to 
prevent  him  from  pulling  what  I  thought 
was  a  pistol,  and  I  believed  he  was  in  the 
act  of  drawing  a  pistol,  and  believed  It  was 
necessary  for  me  to  act  as  I  did  In  order 
to  protect  my  life.  I  did  not  know  deceased 
or  Bedding,  and  had  no  anger  or  111  feelings 
towards  either  of  them.  My  pistol  was  load- 
ed, and  I  could  have  shot  him  if  I  wanted 
to  kill  him.  It  was  not  my  intention  or  pur- 
pose to  kill  him  or  do  him  any  more  harm 
than  was  sufficient  to  prevent  him  from  us- 
ing his  pistol,  and  that  was  the  only  reason 
I  struck  him.  I  could  have  shot  him  after- 
wards or  before,  as  nothing  prevented  me 
from  doing  so;  and,  If  I  had  intended  to  kill 
him,  I  would  hare  shot  him.  I  did  not  de- 
sire to  harm  him,  and  struck  merely  to  pre- 
vent him  from  using  his  pistol."  As  we  un- 
derstand this  record,  this  is  a  sufficient  state- 
ment to  bring  In  review  the  questions  pre- 
sented for  revision. 

Following  the  rule  laid  down  in  this  state, 
bills  of  exception  reserved  in  the  statement 
of  facts  to  the  exclusion  of  testimony  can- 
not be  reviewed.  The  practice  authorizes 
the  Insertion  of  bills  of  exception  to  admitted 
testimony  in  the  statement  of  facts,  but  not 
bills  of  exception  to  the  exclusion  of  evi- 
dence. 

The  state  was  permitted.  In  connection 
with  the  expert  testimony,  to  Introduce  be- 
fore the  jury  a  photograph  of  the  head  of  de- 
ceased, showing  the  condition  of  the  brain 
after  the  removal  of  the  skull  at  the  autopsy, 
which  photograph,  the  expert  witnesses  stat- 
ed, correctly  represented  the  conditions 
which  they  purported  to  show,  and  which 
photograph  was  admitted  over  objection. 
The  objections  urged  are  that  it  was  Irrele- 
vant and  Immaterial,  and  could  not  be  car- 
ried np  tn  the  transcript,  and  was  calculated 


to,  and  did,  unjustly  prejudice  defendant's 
rights  before  the  jury.  The  objection  that  It 
was  irrelevant  and  immaterial  is  too  generaL 
Nor  do  we  believe  the  remaining  ground  is 
well  taken;  that  is,  it  was  calculated  to  un- 
justly prejudice  defendant's  rights  before  the 
Jury.  Under  the  authorities,  we  believe  this 
character  of  evidence  is  admissible. 

The  court  was  in  error  In  rejecting  the  tes- 
timony of  the  witness  Redding  on  cross-ex- 
amination in  regard  to  the  conduct  and  lan- 
guage of  deceased.  This  should  have  been 
admitted.  But,  as  presented,  there  was  no 
error,  inasmuch  as  subsequently  during  the 
trial  appellant  and  his  counsel  were  notified 
by  the  court  that  this  testimony  would  be 
admitted  If  they  desired  it,  but  be  was  not 
reintroduced. 

The  thirt7-slxth  paragraph  of  the  charge 
of  the  court,  submitting  the  theory  ot  provo- 
cation of  the  difficulty  by  appellant  with  mal- 
ice and  with  Intent  to  kill  deceased,  is  criti- 
cised. This  error  cannot  arise  upon  another 
trial.  Inasmuch  as  appellant  has  'beea  acquit- 
ted of  both  grades  of  murder. 

The  forty-thbrd  paragraph  of  the  charge  Is 
also  criticised,  In  that  it  limits  appellant's 
right  of  self-defense.  This  is  the  charge  sulH 
mltting  manslaughter.  The  court  qualified 
this  charge  as  follows:  "And  not  in  defense 
of  himself  against  an  unlawful  attack,  rea- 
sonably producing  a  rational  fear  or  expecta- 
tion of  death  or  serious  bodily  Injury,  did 
strike  Robert  Taylor  with  a  pistol,  and  there- 
by kill  Taylor,  •  •  •  to  find  him  guilty 
of  manslaughter,"  etc.  This  charge  is  sub- 
ject to  the  criticism  urged.  The  state's  the- 
ory, both  on  the  trial  and  in  the  charge,  was 
that  defendant,  Cagle,  and  Martin  were  act- 
ing together  in  the  perpetration  of  the  homi- 
cide. The  court  charged  the  Jury  In  one  sec- 
tion on  self-defense  that  appellant  would  be 
Justified,  under  certain  circumstances.  If  he 
killed  Taylor  in  defense  of  Cagle,  but  quali- 
fies the  charge  on  manslaughter  by  limiting 
the  Jury  to  a  consideration  of  appellant's  de- 
fense of  himself.  If  appellant  was  actuated 
by  the  passion  necessary  to  constitute  man- 
slaughter and  killed  Taylor  either  In  defense 
of  himself  or  in  defense  of  Cagle,  he  was 
entitled  to  have  this  view  of  the  law  pre- 
sented to  the  jury,  and,  if  he  killed  either 
In  defense  of  himself  or  Cagle,  he  was  not 
guilty  of  manslaughter;  yet  the  charge  given 
limited  the  Jury  to  the  defense  of  himself. 
Glover  v.  State,  38  Tex.  Cr.  R.  225,  26  B.  W. 
204;  White,  Ann.  Fen.  Code,  art  676,  subds. 
1-4,  and  section  1103,  Id.,  for  collation  of  au- 
thorities. 

From  an  Inspection  o£  the  charge  and  bills 
of  exception  and  criticisms  of  the  charge  as 
found  in  the  motion  for  new  trial,  qualifica- 
tions by  the  judge,  etc..  It  would  seem  that 
the  trial  court  thought  that,  inasmuch  as  he 
did  not  specifically  and  by  express  terms 
charge  the  jury  with  reference  to  the  law  of 
principals,  therefore  it  was  not  necessary  to 
give  certain  special  Instructions  requested  by 
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appellant,  to  the  effect  that,  under  article 
675,  Ten.  Code,  defendant  would  have  the 
right  not  only  to  defend  against  an  attack 
made  upon  himself,  but,  as  well,  against  an 
attack  made  upon  Cagle.  The  charge  re- 
quested by  appellant  was  pertinent  to  the  Is- 
sues Involved,  and  presented  the  Issue  point- 
edly, sharply,  and  afllrmatlvely,  so  that  the 
Jury  would  have  readily  comprehended  that. 
If  defendant  killed  In  defense  of  himself  or 
Cagle,— either  or  both,— under  article  675,  he 
would  have  been  entitled  to  an  acquittal. 
We  believe  this  charge  should  have  been 
gtven  as  requested.  The  charge  as  a  whole 
Is  confused.  If  defendant  and  Cagle  were 
acting  together,  as  claimed  by  the  state,  In 
what  was  done  and  said  at  the  time,  then 
the  act  of  one,  each  knowing  the  Intent  of 
the  other,  would  be  the  act  of  the  other.  But 
this  might  not  be  true  If  they  were  not  act- 
ing together  or  with  the  same  Intent  Ouffee 
V.  State,  8  Tex.  App.  187.  The  general  doc- 
trine Is  that  whatever  one  may  do  for  him- 
self he  may  do  for  another.  White,  Ann. 
Pen.  Code,  §  1163.  The  culpability  of  one 
who  slays  In  defense  of  another  Is  measured 
by  the  Intent  with  which  he  acted,  and  not 
by  the  Intent  with  which  such  other  party 
was  actuated,  unless  he  knew  or  might  rea- 
sonably have  known  such  intent.  Snell'B 
Case,  29  Tex.  App.  230,  15  S.  W.  722;  Reyons 
V.  State,  33  Tex.  Cr.  R.  143,  25  S.  W.  786; 
Glover  v.  State,  33  Tex.  Cr.  R.  224,  26  8.  W. 
204;  Hargrove  v.  State,  83  Tex.  Cr.  R.  431, 
26  S.  W.  993.  Another  theory  was  presented 
by  the  evidence,  Ignored  by  the  charge,  upon 
which  requested  instructions  were  refused.  In 
which  it  was  sought  to  be  brought  to  the  at- 
tention of  the  jury  that  if  death  was  pro- 
duced, by  the  fall  from  the  buggy,  or  if  there 
was  a  reasonable  donbt  of  this,  then  appel- 
lant was  entitled  to  an  acquittal.  The  Jury 
should  have  been  so  instructed. 

There  are  other  matters  suggested  for  revi- 
sion, which  will  hardly  occur  upon  another 
trial.  Among  these  are  bills  of  exception  to 
the  ais;ument  of  counsel  for  the  prosecution, 
as  well  as  the  action  of  the  jury  after  their 
retirement,  wbile  considering  of  their  ver- 
■diet  We  refrain  from  dlscnsslng  these,  for 
the  reason  they  will  not  occur  upon  another 
trial.  For  the  reas(«8  Indicated,  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 


GULF,  a  &  S.  F.  RT.  CO.  t.  BUTI.ER. 

(Court  of  (3vil  Appeals  of  Texas.    June  19, 

1901.) 

CARRIERS  —  LIVE-StOCK    SHIPMENTS  —  INJTJ- 

RIEIS— MEASURE)   OF    DAMAGES— 

HARMLESS  ERROR. 

1.  The  measure  of  dauinges  to  a  shipment  of 
cattle  resulting  from  negligence  of  the  carrier 
in  transportation  is  the  difference  in  their 
market  vaine  at  the  place  of  destination  in  the 
condition  in  which  they  should  have  been  de- 
livered, and  the  condition  in  which  they  were 
delivered. 

2.  The  submission  to  the  Jury  of  plaintiff's 


diarge  for  cost  of  extra  feed  tor  his  cattle 
while  in  pens  at  the  place  of  shipment,  in  «n 
action  for  damages  caused  by  the  carrier's  neg- 
ligence, if  error,  was  harmless,  where  the  ver- 
dict allowed  nothing  for  such  cost. 

Error  from  Brown  county  court;  H.  P. 
Conner,  Judge. 

Action  by  W.  A.  Butler  against  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company. 
From  a  judgment  In  favor  of  plaintiff,  de- 
fendant brings  error.    Revereed. 

Suit  by  W.  A.  Butler,  defendant  in  error, 
against  the  Gulf,  Colorado  &  Santa  F6  Rail- 
way Company,  plaintiff  in  error,  filed  on  the 
2lEt  doy  of  March,  1900,  to  recover  damages 
alleged  to  have  resulted  from  failure  to  tar- 
nish 8  cars  for  shipment  of  cattle  (ordered 
by  Butler)  in  a  reasonable  time,  for  Injury 
to  cattle  on  account  of  defective  condition 
of.  cars,  anu  for  delay  and  rough  handling 
of  the  cattle  en  route  on  defendant's  road. 
The  cattle  were  to  be  shipped  to  East  St 
Louis  for  sale  in  the  market  On  the  ques- 
tion of  damages  for  the  delay  in  furnishing 
cars  at  San  Angcio,  Tex.,  by  which  Injury 
resulted  to  the  cattle,  the  cotut  below  In- 
structed the  Jury  that  the  measure  of  dam- 
ages would  be  the  difference  in  the  market 
value  of  the  cattle  at  San  Angelo  at  the  time 
the  cars  should  have  been  furnished  at  San 
Angelo,  and  the  time  they  were  furnished. 

J.  W.  Terry  and  6.  N.  Harrison,  for  plain- 
tiff in  error.  T.  C.  Wilkinson,  for  defendant 
in  error. 

COLLARD,  J.  The  first  assignment  <^  er- 
ror relied  on  by  plaintiff  in  error  complains 
of  that  pt^rt  of  the  charge  which  has  been 
stated,  because  it  submits  erroneously  the 
measure  of  damages.  Clearly,  the  court's 
charge  was  erroneous.  The  difference  of  the 
market  valne  of  the  cattle  In  East  St  Lonis. 
the  place  of  destination,  in  the  condition 
they  should  have  been  delivered  there,  and 
the  condition  In  which  they  were  delivered, 
is  the  measure  of  damages  In  cases  of  this 
character,— a  shipment  of  cattle  to  that  point 
for  sale  on  the  market.  Railway  ▼.  Nichol- 
son, 61  Tex.  491;  Hallway  Co.  v.  McOarty, 
82  Tex.  611,  18  8.  W.  716;  Railway  Co.  v. 
Stanley.  89  Tex.  44,  .33  8.  W.  109.  I>efeBdant 
requested  a  charge  which  embodied  the  cor- 
rect rule  as  to  the  measure  of  damages, 
which  was  refused  by  the  court  An  exam- 
ination of  the  testimony  does  not  show  that 
the  error  in  the  court's  charge  above  noticed 
was  harmless.  Railway  Co.  v.  Warner.  88 
Tex.  647,  82  8.  W.  868. 

The  assigned  error,  if  it  be  error,  that  the 
court  should  not  have  submitted  to  the  Jury 
plalntlfTs  charge  for  cost  of  extra  feed  to 
hla  cattle,  was  without  Injury,  as  evidently 
the  jury  allowed  nothing  on  that  account 
The  verdict  was:  "We,  the  jury,  find  for 
the  plaintiff  $250  for  damages  on  cattle 
while  in  pens  at  San  Angelo,  with  6  per  cent 
interest  from  October  24,  1899;  and  we  fur- 
ther find  for  the  plaintiff  9600  tlamages  on 
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cattle  between  San  Angelo  and  Paris,  wttb 
sis  per  cent.  Interest  from  October  24,  1899."' 
On  the  question  that  the  testimony  fails 
to  estimate  the  damage  to  the  cattle  while 
conflned  In  the  pens  at  San  Angelo,  for 
which  the  jury  awarded  $250,  we  need  not 
express  an  opinion  at  this  time.  Doubtless 
another  trial  will  develop  the  required  evi- 
dence. Because  of  the  errors  noticed  above, 
the  Judgment  of  the  lower  court  Is  reversed, 
and  the  cause  remanded.  Reversed  and  re- 
manded. * 


GRAVES  T.  PPLTIEGER. 

(Court  of  ClvQ  Appeals  of  Texas.    June  19, 

1901.) 

WARRANTY  OF  TITLE— ADMtSSIBILITT  OF  PA- 
ROL EVIDBNCB. 
Plaintiff  and  defendant  traded  land,  plain- 

•tiS  giving  defendant  a  warranty  deed  of  his 
laud;  and  defendant  was  to  give  plaintiff  the 
same  as  to  the  laad  he  was  to  trade,  which 
he  was  to  purchase  from  H.  By  agreement  of 
all  the  parties,  H.,  who  sold  the  land  to  de- 
fendant, convcjed  it  to  plaintiff  by  warranty 
deed;    defendant  not  appearing  as  a  party  to 

the  deed.  On  a  breach  of  the  warranty  of 
title,  plaintiff  bronght  this  action  to  recover 
thereon,  and  offered  parol  evidence  of  defend- 
ant's admission  of  his  liability,  to  establish  the 
onderstanding  of  the  parties.    Held,  that  this 

-evidence  was  improperly  excluded,  as  a  war- 
ranty is  no  part  of  "the  conveyance,— being  a 
collateral  nndertaking, — and  may  be  shown  by 

j)arol. 

Appeal  from  district  court,  Travis  counly; 
P.  G.  Morris,  Judge. 

Action  by  William  J.  Graves  against 
George  Pflueger.  Prom  a  Judgment  In  favor 
of  defendant,  plaintiff  appeals.    Reversed. 

Sam  B.  Kemp  and  Ernest  W.  Townes,  for 
appellant  Wsa.  Yon  Rosenberg,  Jr.,  for  ap- 
pellee. 

CXDLLARD,  J.  This  Is  a  suit  brought  by 
appellant,  William  J.  Graves,  against  appel- 
lee, George  Pflueger,  to  recover  $766.10  for 
breach  of  warranty  on  failure  of  title  to  100 
acres  of  land  In  exchange  of  lands,  whereby 
plaintiff  conveyed  to  defendant,  by  general 
warranty  deed,  122^  acres  of  land  for  the 
100  acres  conveyed  by  defendant  and  $446.66 
cash  paid  by  defendant  as  difference  in  the 
agreed  values  of  the  two  suiTeys.  The  petition 
shows  that  the  title  to  the  100  acres  failed. 
Judgment  having  been  rendered  In  favor  of 
the  Scottish-American  Mortgage  Company, 
foreclosing  lien  on  a  large  tract  of  land.  In- 
cluding the  iOO  acres,  under  which  the  same 
was  ordered  sold,  and  plaintiff  paid  balance 
due  on  that  Judgment  to  release  the  same, 
for  which  he  sues  on  the  warranty;  all  the 
rest  of  the  large  tract  having  been  previously 
sold  imder  the  Judgment,  leaving  balance  un- 
paid, to  wit,  the  amount  paid  by  plaintiff. 
The  case  was  tried  by  the  court  without  a 
Jury,  and  Judgment  was  rendered  for  appel- 
lee against  appellant,  and  the  latter  has  ap- 
pealed. 


Findings  of  Fact 

We  find  the  facts  as  follows:  Graves  and 
Pflueger  verbally  agreed  to  exchange  lands; 
Graves  to  convey  his  122%  acres  for  Pflue- 
ger's  100  acres;  the  latter  to  pay  $20  per 
acre  for  the  excess  over  100  acres;  each  to 
execute  to  the  other  general  warranty  deeds. 
On  March  16th  the  parties  met  in  Austin  to 
perform  the  agreement.  We  now  quote  the 
testimony  of  plaintiff,  which  we  find  to  be 
true:  "When  I  got  to  Austin,  I  went  to  D.  B. 
Gracy's  oflice,  and  told  him  to  prepare  a  war- 
ranty deed  from  me  to  Pflueger  for  the  122% 
acres  of  land.  I  then  went  out  and  found 
Pflueger,  and  told  him  that  Gracy  was  then 
preparing  the  deed  from  me  to  him.  He  said 
that  I  had  better  stop  him,  as  he  had  to  see 
Prank  Hamilton,  as  he  had  not  at  that  time 
closed  the  trade  to  the  300  acres  he  was  to 
buy  from  Hamilton.  Pflueger  then  went  to 
see  Hamilton,  and  returned  after  awhile,  and 
he  and  I  went  back  to  Gracy's  ofBce  to- 
gether; and  I  told  Gracy  to  make  out  the 
deed,  and  Pflueger  told  him  to  make  it  a 
warranty  deed,  as  he  had  to  give  Graves  that 
kind.  Pflueger  and  1  then  started  up  to 
Hamilton's  office,  and  met  Hamilton  on  the 
sidewalk;  and  Pflueger  told  him  that  the 
trade  was  closed,  and  for  him  iHamllton)  to 
make  out  the  deed  to  him  (Pflueger)  to  the 
800  acres  of  the  Booty  land  which  he  (Pflue- 
ger) had  bought  from  him,  and  he  (Pflneger) 
would  make  the  deed  to  me  (Graves)  for  the 
100  which  I  was  to  get  from  Pflueger.  Ham- 
ilton told  Pflueger  there  was  no  use  of  that; 
to  let  him  (Hamilton)  make  the  deed  to  me 
for  the  loo  acres,  and  thus  save  two  or  three 
dollars  of  the  expense  of  the  deed.  Pflueger 
asked  me  how  this  would  suit  me.  I  hesi- 
tated. Hamilton  assured  me  It  would  be  all 
the  same  to  me.  I  agreed  and  accepted  the 
deed  signed  by  Hamilton,  which  Is  in  evi- 
dence." Graves  executed  to  Pflueger  a  deed 
in  statutory  form,  with  general  covenants  of 
warranty,  March  16,  1895,  conveying  the 
122%  acres  of  land  desci-ibed  In  petition; 
and  Hamilton  at  same  time  executed  the 
same  kind  of  deed  to  Graves  for  the  100 
acres,  expressing  consideration  as  $1,500. 
Graves  was  the  owner  of  the  122%  acres  by 
fee-simple  title,  and  conveyed  a  good  title 
to  Pflueger;  and  under  that  conveyance  the 
latter  went  into  possession,  and  has  been  In 
possession  ever  since.  At  that  time  the  land 
was,  and  Is  now,  worth  more  than  the 
amount  sued  for;  and  the  only  consideration 
Graves  received  for  it  was  the  $446.66  cash 
paid  by  Pflneger,  and  the  deed  signed  by 
Hamilton  to  the  100  acres  of  land.  At  that 
time  (the  16th  of  March,  1895)  the  IOO  acres 
was  Incumbered  by  deed  of  trust  securing  a 
debt  of  $6,500  principal,  executed  by  J.  W. 
Booty  and  wife  to  R.  L.  Brown,  trustee, 
which  debt  was  assumed  by  Hamilton,  and 
the  land  conveyed  to  him  by  Booty  and  wife. 
That  debt  was  not  paid,  and  on  October  22, 
1898,  the  Scottish-American  Mortgage  Com- 
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pany,  tbe  owner  and  holder  of  the  debt  and  the 
deed  of  trust,  sued  in  Trayts  county,  Tex., 
and  foreclosed  tbe  Hen,  Joining  all  proper 
parties,  including  plaintiff  and  defendant 
December  22, 1809,  decree  was  rendered  fore- 
closing the  deed  of  trust  lien,  ordering  tbe 
laud  sold  to  pay  the  amount  then  due,  $8,- 
770.67,  and  fixing  the  order  in  which  the  sev- 
eral tracts  should  be  sold.  Order  of  sale  is- 
sued to  collect  balance  due  on  the  17th  of 
July,  1900,  and  the  land.  Including  tbe  100 
acres  Eold  to  Graves,  was  advertised  for  sale 
on  tbe  7th  of  August,  1900.  Tbe  sherlfT  on 
that  day  sold  all  tlie  tracts  as  ordered,  before 
selling  the  100  acres,  and  there  was  .still  a 
balance  due  of  $766.60;  and,  to  prevent  sale 
of  same,  Graves  was  compelled  to  pay  and 
did  pay  the  sheriff  that  sum  in  cash,  and 
none  of  It  has  been  returned  to  him.  Graves 
paid  Hamilton  nothing  for  the  conveyance  of 
tbe  100  acres,  but,  In  consideration  of  the 
same,  conveyed  100  acres  of  the  122V^  acres, 
reasonably  worth  $2,000.  Immediately  after 
tbe  conveyance  of  tbe  100  acres  to  Gravea, 
be  went  into  possession  of  tbe  same  and 
made  Improvements  thereon,  and  has  not 
been  Interfered  with  in  his  title,  except,  as 
stated,  under  the  deed  of  trust  and  fore- 
closure. 

The  court  below  filed  conclusions  of  fact 
and  law  as  follows: 

"Findings  of  Fact  The  court  finds  that 
plaintiff  and  defendant  entered  Into  a  ver- 
bal contract  for  plaintiff  to  buy  of  defendant 
the  land  described  In  plaintiff's  petition,  and 
execute  a  warranty  deed  therefor;  It  being 
understood  that  defendant  did  not  own  the 
land,  but  would  acquire  it  from  one  Frank 
Hamilton,  in  connection  with  some  other 
land  which  defendant  desired  for  his  own 
use.  Plaintiff  was  to  pay  for  the  land  partly 
by  conveying  a  less  valuable  tract  of  land  to 
defendant  and  the  difference  In  cash.  Plain- 
tiff preferred  to  execute  deed  to  defendant 
and  stated  his  readiness  to  do  so;  but  de- 
fendant told  him  that  be  (defendant)  bad  not 
yet  obtained  the  land  from  Hamilton,  but 
would  proceed  to  do  so,  whereupon  It  was 
agreed  between  the  parties  and  Hamilton 
that  Hamilton  should  make  the  deed  direct 
to  plaintiff,  instead  of  conveying  to  defend- 
ant and  be  conveying  to  plaintiff,  whicb  was 
done,  and  plaintiff  made  tbe  conveyance  to 
defendant  as  agreed  upon,  and  paid  the  bal- 
ance to  plaintiff,  and  not  to  Hamilton.  Noth- 
ing was  said  about  defendant  joining  in  tbe 
deed,  nor  was  there  anything  said  about  de- 
fendant making  a  warranty  deed,  unless  it 
be  considered  that  the  agreement  to  take  tbe 
deed  from  Hamilton  was  a  waiver  of  a  war- 
ranty from  defendant.  On  the  facts,  I  con- 
clude that  the  parties  so  far  changed  the 
original  contract  before  carrying  It  Into  ef- 
fect that  defendant  did  not  Join  In  or  become 
a  party  to  the  warranty  sued  on. 

"Conclusions  of  Law.  On  tbe  foregoing 
facts,  I  conclude  that  defendant  Is  not  liable 
on  the  warranty  sued  on." 


Opinloii. 

The  main  question  presented  by  the  record 
Is,  what  was  the  understanding  of  tbe  i>ar- 
ties,  Pflueger  and  Graves,  In  having  Hamil- 
ton make  the  deed  and  warrant  the  title  to 
Graves,— whether  Hamilton  was  acting  for 
himself  or  for  Pflueger?  To  arrive  at  a  con- 
clusion, Graves  offered  to  show  by  himself, 
and  also  by  one  Sessler,  that  Pflueger  admit- 
ted his  liability  on  tbe  warranty.  This  testi- 
mony would  tend*to  show  that  tbe  original 
contract  had  not  been  changed,  that  Pflueger 
was  to  warrant  the  title  to  Graves,  and  that 
Hamilton  was  acting  for  Pflueger  In  making 
the  deed.  A  warranty  is  no  part  of  the  con- 
veyance of  land.  It  is  a  collateral  undertak- 
ing, and  may  be  shown  by  parol.  Richard- 
son V.  Levi,  67  Tex.  365,  3G0,  3  S.  W.  444. 
If  Hamilton  was  merely  acting  as  the  Instru- 
ment to  make  tbe  deed,  and  was  acting  for 
Pflueger,  his  deed  and  warranty  would  be 
the  act  of  Pflueger  himself.  Rutherford  v. 
Montgomery,  14  Tex.  Civ.  App.  819,  37  S.  W. 
625.  The  evidence  excluded  was  pertinent  to 
these  Issues,  and  should  have  been  admitted. 
For  the  error  pointed  out  the  Judgment  Is 
reversed  and  the  cause  remanded.  Reversed 
and  remauded. 


KRUEGEL  T.  TRINITY  CEMETTBRT  00. 

(Court  of  Civil  Appeals  of  Texas.    May  29. 

i901.) 

UMITATION    OF    ACTIONa-INTERPERENCR 
WITH  USE  OF  BURIAL  LOT. 
An  action  agaiast  a  cemetery  company  to 
recover  damages  for  the  burial  of  corpses  of 

f>ersoDs  not  connected  with  him  on  plaintilTi 
ot  in  defendant's  cemetery  was  barred  by  lim- 
itation, where  the  parties  were  shown  to  havo 
been  buried  at  least  5  and  14  years,  respec- 
tively, before  the  commencement  of  the  ac- 
tion. 

Appeal  from  district  court  Dallas  county; 
Richard  Morgan,  Judge. 

Action  by  Herman  Kruegel  against  Trinity 
Cemetery  Company.  From  a  Judgment  In  fa- 
vor of  tbe  defendant  the  plaintiff  appeals. 
Affirmed. 

R.  0.  Porter  and  0.  F.  Cohran,  for  appel- 
lant Phillip  Lindsley  and  Coke  &  Coke,  for 
appellee. 

FLY,  J.  Appellant  sued  appellee  to  re- 
cover $10,000  as  actual  damages,  and  $5,000 
as  exemplary  damages,  on  account  of  the 
burial  of  the  corpse  of  a  person  not  connect- 
ed with  him  on  a  lot  In  the  cemetery  sold 
to  him  by  appellee.  The  court  Instructed  a 
verdict  for  appellee.  It  was  alleged  In  the 
petition  that  In  1886  appellant  bought  a  ceme- 
tery lot  from  appellee,  and  buried  his  dead 
thereon,  and  that  In  1895  he  discovered  that 
a  child  of  a  man  named  Cummlngs,  residing 
In  Houston,  had  been  burled  on  the  lot  be- 
fore appellant  bought  It  and  In  1895  the 
mother  of  said  man  died  and  was  burled 
on  appellant's  lot  and  be  claimed  damages 
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for  mental  angnlah  arising  from  the  facts  set 
forth.  Appellee  pleaded  two  and  four  years' 
statute  ot  limitation. 

If  the  child  of  Cummlngs  was  burled  on 
the  lot  of  appellant,  which  Is  rendered  ex- 
ceedingly doubtful  by  the  evidence,  it  was 
done  In  1884,  and  was  known  to  appellant  in 
July,  1803,  at  the  time  that  he  burled  the 
third  of  his  children  there,  and  saw  a  bead- 
stone  that  Cummings  had  placed  on  one  of 
the  graves.  Mrs.  Cummings  was  buried  In 
1803.  The  suit  was  instituted  on  June  21, 
1890.  More  than  five  years  had  elapsed  be- 
tween the  acts  on  which  the  suit  is  based  and 
the  time  that  the  action  was  instituted.  The 
Injury  to  appellant  was  inflicted,  as  to  the 
grave  of  the  child,  at  least  as  far  back  as 
1803,  when  Cummings  was  allowed  to  place 
a  headboard  on  a  grave  of  the  child  of  ap- 
pellant, as  was  the  Injury  in  permitting  Mrs. 
Cummings  to  be  burled  on  the  lot  The  ac- 
tion was  maintainable  on  the  ground  of  the 
disturbance  of  appellant's  use  of  the  burial 
lot,  and  in  the  only  case  that  we  have  seen, 
which  is  directly  In  point,  it  was  held:  "He 
who  Is  guilty  of  a  willful  trespass,  or  one 
characterized  by  gross  carelessness,  and  want 
of  ordinary  attention  to  the  rights  of  another, 
is  bound  to  make  a  full  compensation.  Un- 
der such  circumstances,  the  natural  injury  to 
the  feelings  of  the  plaintiff  may  be  taken 
Into  consideration  in  trespasses  as  well  as 
In  other  actions  of  tort." 

Having  a  right  of  action  because  of  the 
Invasion  of  his  rights,  when  did  it  accrue  to 
appellant?  In  the  case  of  Waterworks  v. 
Kennedy,  70  Tex.  233,  8  S.  W.  36,  It  was 
held  that, -when  an  act  Is  In  Itself  lawful  as 
to  the  person  who  bases  thereon  an  action 
for  injuries  subsequently  accruing  from  and 
consequent  upon  the  act,  the  cause  of  action 
does  not  accrue  until  the  injury  is  sustain- 
ed. "If,  however,  the  act  of  which  the  in- 
Jury  was  the  natural  sequence  was  a  legal 
injury,  by  which  is  meant  an  injury  giving 
cause  of  action  by  reason  of  its  being  an  in- 
vasion of  a  plaintUTs  right,  then,  be  the  dam- 
age however  slight,  limitation  will  run  from 
the  time  the  wrongful  act  was  committed, 
and  will  bar  an  action  for  any  damages  re- 
sulting from  the  act,  although  these  may  not 
have  been  fully  developed  until  within  a  pe- 
riod less  than  necessary  to  complete  the  bar." 
In  the  case  of  Lylea  v.  Railway  Co.,  73  Tex. 
9fi,  11  8.  W.  782,  the  case  above  cited  was 
cited  with  approval,  and  it  was  said:  "It  is 
not  a  case  In  which  no  actual  injury  was  done 
when  the  tracks  were  laid,  and  in  which  no 
action  would  lie  until  some  consequential  in- 
Jury  resulted,  but  is  a  case  in  which  a  cause 
of  action  existed  on  which  the  measure  of 
relief  was  at  once  Just  as  broad  as  the  lapse 
of  years  could  make  It.  The  wrong  com- 
plained of  was  permanent  In  its  character, 
as  was  the  injury  to  the  estate  of  appellant, 
for  which  a  recovery  of  the  entire  damages 
might  be  had  in  one  action,  and  upon  which 
but  one  recovery  could  be  had."    The  ques- 


tion is  also  fully  discussed  in  Railway  Co.  r. 
Anderson,  79  Tex.  427,  IB  S.  W.  481,  and 
the  same  doctrine  enunciated.  We  conclude 
that  the  cause  of  action  was  barred  by  lim- 
itation, and  there  was  therefore  no  error  in 
instructing  a  verdict  for  appellee.  The  Judg- 
ment Is  aiUrmed. 


TEXAS  &  P.  RY.  CO.  v.  FIELDS  et  al. 

(Court  of  Qyil  Appeals  of  Texas.    June  6, 

1901.) 

SUFFICIENCY  OF  APPEAL  BOND. 

An  appeal  bond  describing  the  judgment 
by  its  number,  date,  and  style  of  the  cause, 
and  the  court  in  which  rendered,  is  not  ren- 
dered insufficient  by  the  recital  that  the  judg- 
ment was  rendered  against  two  different  rail- 
road companies,  where,  as  in  fact,  it  was  only 
rendered  against  one. 

Appeal  from  Upshur  county  court:  D.  A. 
Buie,  Judge. 

Action  by  S.  N.  Fields  and  others  against 
the  Texas  &  Pacific  Railway  Company.  From 
a  Judgment  in  favor  of  the  plaintiffs,  defend- 
ant appeals.    Reversed. 

Briggs  &  Briggs.  for  appellant  8.  0. 
Hart  for  appelleea 

JAMES,  C.  J.  The  Judgment  In  the  Jus- 
tice's court  was  in  favor  of  S.  N.  Fields 
against  the  defendant  Texas  &  Pacific  Rail- 
way Company,  for  $157,  and  in  favor  of  said 
company  against  the  Louisville  &  Nashville 
Railway  Company  for  $21.  The  appeal  bond 
to  the  county  court  filed  by  the  Texas  & 
Pacific  Railway  Company,  described  the 
Judgment  by  the  number  and  style  of  the 
cause,  the  date  of  the  Judgment,  and  the 
court  In  which  rendered;  but  recited  that 
plaintiif  S.  N.  Fields  "recovered  a  Judgment 
against  the  Texas  &  Pacific  Railway  Com- 
pany and  the  Louisville  &  Nashville  Railway 
Company  in  the  above  and  entitled  and  num- 
bered cause,  on  the  22d  day  of  February, 
A.  D.  1900,  before  J.  P.  Hart  Esq.,  a  jus-, 
tlce  of  the  peace  for  precinct  No.  7,  In  the 
county  of  Upshur,  state  of  Texas,  for  the 
sum  of  $157,  and  the  Texas  &  Pacific  Rail- 
way Company  recovered  Judgment  over 
against  the  Louisville  &  Nashville  Railway 
Company  for  $21  of  said  amount,  with  inter- 
est thereon  from  said  date  at  the  rate  of  six 
per  cent,  per  annum,  besides  costs  of  suit," 
etc.;  the  discrepancy  between  the  Judgment 
and  the  description  thereof  in  the  bond  be- 
ing in  the  fact  that  the  Judgment  in  favor 
of  Fields  was  only  against  the  Texas  & 
Pacific  Railway  Company.  We  are  of  opin- 
ion that  the  bond  was  sufflclent.  Notwith- 
standing the  misdescription  in  the  bond  In 
the  one  particular,  the  other  matters  of  de- 
scription were  sufllcient  to  certainly  identify 
the  Judgment  as  the  one  appealed  from, 
which  is  all  that  is  necessary.  White  t. 
Harris,  85  Tex.  42,  19  S.  W.  1077;  Nlblo  v. 
Dyer  (Tex.  Olv.  App.)  B8  8.  W.  216.  Upon 
this  view  It  Is  not  necessary  to  pass  on  the 
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question  whether  or  not  the  motion  to  dis- 
miss was  filed  too  late.  If  we  were  to  hold 
that  it  was  waived  because  not  filed  or  pre- 
sented in  time,  the  result  would  be  to  over- 
rule it.  It  should  have  been  overruled,  if 
entertained  and  determined  on  its  merits. 
The  Judgment  dismissing  the  appeal  will  be 
reversed,  the  motion  overruled,  and  the  cause 
remanded. 


MISSOURI,  K.  &  T.  RY.  00.  OP  TEXAS  v. 

WOOD. 

(Oonrt  of  Civil  Appeals  of  Texas.    June  6, 

liX)l.) 

CAKRIBRS— INJURY    TO   GOODS— TRIAt— IM- 
PROPER REMARKS  OF  COUNSEL. 

1.  In  an  action  against  a  railroad  company 
for  injuries  to  goods  in  transit,  where  the  jury 
were  unable  to  separate  aay  damage  doae  the 
articles  before  delivery  from  that  which  might 
have  occurred  after  delivery,  defendant  was 
entitled  to  a  verdict. 

2.  Where  the  testimony  showed  that  defend- 
ant's agent  had  talked  with  witnesses  concern- 
ing their  knowledge  of  the  matter  in  controver- 
sy, it  was  error  for  the  court  to  refuse  to  re- 
strain counsel  from  stating  in  his  address  to  the 
jury  that  such  agent  had  attempted  to  "fix 
plaintiff's  witnesses." 

Appeal  from  Uiil' county  court;  li.  C.  Hill, 
Judge. 

Action  by  Data  Wood  against  the  Missouri, 
ICansas  &  Texas  Railway  Company  of  Tex- 
as. From  a  Judgment  in  favor  of  plaintiff, 
defendant  appeals.    Reversed. 

Spell  &  Philllpa,  for  appellant 

JAMES,  C.  J.  Having  considered  the  sev- 
eral assignments,  we  come  to  the  conclusion 
that  no  error  exists  In  the  record,  unless  It 
be  in  regard  to  the  measure  of  damages,  and 
in  the  alleged  Improper  argument  of  appel- 
lee's counsel.  To  these  matters  we  confine 
this  opinion. 

The  etfect  of  plaintiff's  testimony  was  that 
the  articles  of  wearing  apparel  referred  to 
in  the  first  assignment  of  error  had  no  mar- 
ket value.  Her  testimony  in  this  respect 
was  uncontradicted.  The  court,  therefore, 
properly  proceeded  upon  this  theory  in  direct- 
ing how  the  damages  in  such  a  case  might 
be  ascertained.  The  court  evidently  endeav- 
ored to  apply  the  rule  stated  in  Railway  Co. 
V.  Nicholson,  61  Tex.  650,  though  probably 
the  statement  of  the  rule  tn  the  charge  is 
not  as  full  and  guarded  as  It  is  given  in  that 
opinion.  The  court  charged  the  Jury  to  find 
for  defendant  If  the  articles  had  been  deliver- 
ed to  the  railway  company  in  good  condi- 
tion. This  charge  was  strictly  correct,  under 
the  testimony.  The  Jury  were  unable,  from 
the  evidence  before  them,  to  separate  any 
damage  done  the  articles  before  delivery 
from  that  which  might  have  occurred  after 
delivery;  consequently  defendant  was  en- 
titled to  a  verdict  if  It  appeared  that  the 
articles  had  been  delivered  to  It  in  good  con- 
dition, and  it  would  not  have  been  proper  to 


give  charges  which  contemplated  a  separa- 
tion of  the  damages. 

The  third  and  fourth  assignments  of  error 
must  be  sustained.  The  court  permitted 
plaintiff's  counsel,  over  objection  of  defend- 
ant, in  his  argument  to  the  Jury,  to  chaise 
defendant's  station  agent,  and  a  material 
witness,  with  trying  to  fix  plaintiff's  wit- 
nesses. The  evidence  shows  that  this  wit- 
ness had  done  no  more  than  to  inquire  what 
they  Imew  about  the  delivery  of  the  trunks, 
—as  to  whether  they  were  delivered  wet  or 
dry.  The  court  refused  to  restrain  counsel  In 
these  remarks,  and  Intimated  that  they  were 
admissible  under  the  evidence,  by  saying  in 
the  presence  and  hearing  of  the  Jury  "that  he 
would  permit  counsel  to  make  the  statement, 
and  would  not  give  the  defendant  a  bill  of 
exception,  because  some  of  the  witnesses  had 
testified  that  this  witness  Brashear  had  talk- 
ed to  the  witnesses."  It  would  be  strange. 
Indeed,  that  when  a  pers<m  inquires  of  wit- 
nesses what  the  facts  of  a  case  are,  or  what 
they  knew  of  the  case,  he  has  exposed  him- 
self to  the  charge  of  trying  to  fix  the  wit- 
nesses. The  testimony  of  Brashear  was 
material;  also  the  testimony  of  the  witnesses 
he  spoke  to.  The  remarks  were  wholly  un- 
warranted, and  by  the  action  of  the  court 
were  calculated  to  prejudice  the  Jury  against 
defendant's  cause,  and  plaintiff  cannot  be 
Justly  allowed  to  hold  a  Judgment  obtained 
under  the  circumstances.  Reversed  and  re- 
manded. 


OOE  et  al.  ▼.  FROBOBSE  et  aL 
(Court  of  Civil  Appeals  of  Texas.    June  6. 

1901.) 
WRIT  OP  BRROR— INSUFFICIENT  SERVICE. 
Under  Rev.  St.  art.  13t>5,  prescribing  that 
the  defendant  in  error  shall  be  served  in  per- 
son with  a  true  copy  of  the  citation,  and  ar- 
ticle 1398,  providing  that,  if  the  parties  to  a 
cause  are  nonresidents,  or  cannot  be  found  iu 
the  county,  the  citation  shall  direct  service  on 
his  attorney  of  record,  if  there  be  one,  the 
service  of  a  writ  of  error  oq  defendant's  at- 
torney was  not  sufficient  where  the  defendants 
were  residents  of  the  couaty. 

Error  from  district  court,  Bexar  county: 
J.  L.  Camp,  Judge. 

Action  by  Loul?  Oge  and  others  against 
Maria  Fi-oboese,  execiitrix,  and  others.    Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror.   On  motion  to  dismiss  writ  of  erroi 
Motion  granted. 

B.  B.  Minor,  for  plaintiffs  in  error.  Shook- 
&  Vander  Hoeven,  for  defendants  in  error. 

JAMES,  a  J.  This  motion  calls  to  onr  at- 
tention the  fact  that  all  the  defendants  in 
error  are  shown  by  the  record  to  be  residents 
of  Bexar  county,  where  the  Judgment  was 
rendered;  that  the  copies  of  citations  in  er- 
ror were  served  directly  on  their  attorneys 
of  record.  The  statute  (Rev.  St.  art.  1396) 
prescribes  that  the  service  shall  be  made  by- 
delivering  to  the  defendant  in  error  in  per- 
son a  true  copy  of  the  citation.    Article  1398 
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provides  that.  If  It  appear  from  the  allega- 
tlona  in  the  papers  of  the  cause  that  the 
party  Is  a  nonresident  of  the  state,  <h:  from 
the  retnrn  of  the  sheriff  or  constable  that 
the  party  cannot  be  found  in  the  county  of 
hia  reaidaace,  the  citation  shail  direct  the 
officer  to  summon  the  defendant  by  making 
aerriee  on  his  attorney  of  record,  if  there  be 
one.  The  service  had  of  the  present  writ 
of  error,  as  it  appears  in  the  record,  is  not 
sufficient.  Hughes  t.  Burleson,  10  Tex.  :!m; 
Stephenson  v.  Railway  Co.,  42  Tex.  162;  Ad- 
kins  T.  Forehand,  10  Tex.  270;  Covitt  v.  An^ 
derson^  34  Tex.  262;  HoUoman  v.  Middleton, 
23  Tex.  S87.  The  submission  taken  of  this 
caose  will  be  set  aside,  and  the  cause  strick- 
en from  the  docket  of  this  court,  with  leave 
to  plaintiffs  lu  error  to  withdraw  the  tran- 
script and  briefs  as  prematurely  filed. 


HOUSTON  St  T.  C.  R.  CO.  v.  FAULKNER, 

(Court  of  QtU  Appeals  of  Texas.    June  S, 

1901.) 

PASSBNOER— REFUSAL    TO    FAY    FARES-SJEO- 
TION  FROM  TRAIN. 

Where  plaintitC  was  traveling  with  bis 
adult  sister,  haviatr  the  money  and  tickets  of 
both,  and,  on  its  transpiring  that  one  of  the 
tickets  was  lost,  tendered  the  other  for  him- 
self, and  offered  to  pay  three  cents  per  mile 
for  the  sister,  but  refused  to  pay  the  extra 
cent  per  mile  which  the  railroad  was  authoris- 
ed hr  law  to  collect  when  cash  fares  were  of- 
fered, such  refusal  was  sufficient  to  ju.stify  the 
conductor  la  ejecting  him  from  the  train. 

Appeal  from  district  court,  Navarro  oonn- 
ty;  L.  B.  Cobb,  Judge. 

Action  by  E.  L.  Faulkner  against  the  Hous- 
ton &  Texas  Central  Railroad  Company. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. 

Frost,  Keblett  &  Blanding,  for  appellant. 
Simkins  St  Mays,  for  appellee. 

FLY,  J.  This  suit  was  Instituted  by  ap- 
pellee to  lecorer  damages  alleged  to  have  ac- 
crued by  reason  of  his  ejection  from  a  coach 
of  appellant  between  Corsicana  and  Rice. 
The  trial  resulted  in  a  verdict  and  Judgment 
In  favor  of  appellee  for  $1,5)38.  Appellee  en- 
tered a  reraittltur  for  51,208,  leaving  the  ver- 
dict to  stand  for  ^50.  This  Is  the  second 
appeal  of  this  case,  the  court  of  civil  appeals 
of  tlie  Fifth  district  on  the  former  appeal 
having  reversed  the  Judgment  on  account  of 
the  insufficiency  of  the  evidence.  Railway 
Co.  T.  Faulkner  (Tex.  Civ.  App.)  56  8.  W. 
258.  There  Is  no  material  difference  between 
the  testimony  stated  in  the  decision  cited  and 
Qiat  contained  In  this  record.  One  of  the 
tickets  had  been  lost  that  evidenced  payment 
of  fare  from  Corsicana  to  Rice,  a  distance  of 
10  miles.  Having  no  ticket,  the  conductor 
was  authorized  by  law  to  demand  4  cents  a 
mile  for  the  fare.    Appellee,  although  he  had 


his  sister's  money,  refused  to  pay  more  than 
3  cents  a  mile,  although  his  sister  besought 
htm  to  pay,  and  tendered  the  10  cents  neces- 
aary  to  make  the  fare  4  centv  a  mile.  He 
would  not  let  her  pay  the  amount  to  the  con- 
ductor. The  testimony  tends  to  show  that 
both  tickets  had  been  given  to  a  child  of  Mrs. 
Early;  that  It  had  lost  one  of  them;  and,  if 
appellee  did  tell  the  conductor  that  the  ticket 
was  for  himself,  and  the  30  cents  tendered 
was  for  the  lady,  still  the  clrcumstajiceB 
point  to  the  conclusion  that  he  was  man- 
aging the  affair  with  a  view  to  evading  the 
legal  fare  for  himself  or  the  lady,  and.  In 
the  event  he  could  not  evade  payment,  that 
he  might  make  for  himself  a  case  for  dam- 
ages. Mrs.  Early  had  Intrusted  her  purse  to 
her  brother.  He  bought  the  tickets,  and  she 
was  under  his  charge.  He  had  it  in  his  pow- 
er to  pay  her  fare  or  to  withhold  It,  and  he 
chose  the  latter.  Some  one  was  responsible 
for  the  fare,  and  we  believe  the  facts  and 
dicumstances  show  that  appellee  had  assum- 
ed that  responsibility.  It  has  been  held  that 
a  failure  to  pay  the  fare  of  a  child  under  the 
care  of  a  passenger  will  Justify  the  expul- 
sion of  the  passenger,  together  with  the  child. 
Warfleld  v.  Railway  Co.  (Tenn.  Sup.)  BS  S. 
W.  3<H.  In  the  case  cited  a  glil  from  15  to 
17  years  of  age  had  with  her  a  child  7  years 
old,  and  entered  a  coach  of  the  railway  com- 
pany. The  older  girl  had  a  ticket,  but  did 
not  have  enough  money  to  pay  for  the  yoiug- 
er,  who  was  her  sister.  Both  were  ejected. 
It  was  said:  "The  insistence  of  the  counsel 
for  plaintiff  that  the  older  girl  could  not  be 
ejected  for  falling  to  pay  the  younger  one's 
fare,  unless  she  had  exprossly  bound  herself 
to  become  responsible  therefor,  Is  not  well 
taken.  If  the  older  one  has  the  younger  one 
in  her  charge  and  control,  she  is,  by  law,  re- 
sponsible for  Its  fare,  or  liable  to  be  ejected 
with  the  younger  one  for  failure  to  pay  the 
same;  and  it  does  not  change  the  rule  if  both 
parties  are  minors."  Neither  do  we  think 
that  it  would  change  the  rule  if  both  parties 
are  adults,  if  one  has  assumed  the  care  and 
responsibility  of  the  other  in  such  a  way  as 
to  become  liable  for  the  fare.  In  this  case 
appellee  and  Mrs.  Early  were  brother  and 
sister.  She  had  made  the  Journey  in  his 
charge.  To  him  had  been  intrusted  her  mon- 
ey, and  she  was  as  powerless  as  an  infant 
to  pay  her  fare.  She  occupied  the  same  posi- 
tion of  dependence  upon  him  as  she  would 
have  done  had  she  been  a  child.  He  alone 
was  responsible  for  the  condition  of  affairs, 
and  he  was  liable  for  the  fare.  The  con- 
ductor might  have  ejected  the  lady  also,  but 
appellee  cannot  complain  because  she  was  al- 
lowed to  remain  In  the  coach.  The  appellant 
requested  an  Instruction  embodying  the  fore- 
.  going  view  of  the  case,  and  we  are  of  the 
opinion  that  It  should  have  been  given.  The- 
Judgment  la  reversed,  and  the  cause  re- 
manded. 
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FAT  FRUIT  CO.  t.  TALERICO.t 
(Court  of  Civil  Appeals  of  Texas.  May  22, 1901.) 
BALES— FRAUD  OP  VKNDOR-JURY  QUEHTION. 
In  an  action  to  recover  money  paid  on  a 
car  load  of  oranges  purchased  by  plaintiff  sub- 
ject to  inspection,  where  the  plaintiff  had  ex- 
amined the  oranges  and  accepted  them,  but 
later  repudiated  the  sale,  on  the  ground  that 
they  were  not  merchantable,  it  was  error  for 
the  court  to  refuse  to  submit  to  the  jury  tho 
question  whether  defendant  had  so  packed  the 
oranges  that  plaintiff  was  thereby  induced  to 
make  only  a  partial  examination  of  the  same, 
since  that  was  the  only  ground  on  which  plain- 
tiff could  recover. 

Appeal  from  Bexar  county  court;  R.  B. 
Green,  Judge. 

Action  by  Frank  Talerlco  against  the  Fay 
Fruit  Company.  From  a  Judgment  In  favor 
of  the  plaintiff,  the  defendant  appeals.  Re- 
versed. 

This  suit  was  brought  by  the  appellee, 
Frank  Talertco,  against  appellant,  the  Fay 
Fruit  Company,  to  recover  $537.47,  alleged  to 
hare  been  paid  by  blm  for  a  car  load  of  or- 
anges, and  for  $323.80,  freight  alleged  to  have 
been  paid  by  him  on  said  car  load,  as  well  as 
for  damages  for  breach  of  contract  The 
plaintiff  alleged  In  his  petition  that  on  the 
20tb  day  of  March,  1900,  he  ordered  from  the 
Fay  Fruit  Company,  through  Its  local  agent 
In  San  Antonio,  Tex.,  a  certain  car  load  of 
oranges,  subject  to  inspection  by  him  upon 
their  arrival  in  the  city  of  San  Antonio;  that 
It  was  agreed  that  when  the  oranges  were 
inspected  by  him  they  were  In  a  good  mer- 
chantable condition;  then,  after  their  In- 
spection and  acceptance  by  him,  he  would 
pay  the  price  for  the  oranges,  to  wit,  $537.- 
45,  and  the  freight  from  the  initial  point 
to  San  Antonio,  Tex.,  amounting  to  $325.80; 
and  that  the  railroad  company  over  whose 
road  the  shipment  was  made  was  Instructed 
by  the  appellant  company  to  permit  him  to 
inspect  the  oranges  upon  their  arrival  in  San 
Antonio;  that  for  the  purpose  of  deceiving 
plaintiff  as  to  the  condition  of  the  oranges, 
and  to  Induce  him  to  receive  and  accept 
the  same,  notwithstanding  they  were  un- 
sound and  unmerchantable,  the  fruit  com- 
pany 80  loaded  its  car  of  oranges  as  to  de- 
ceive him,  and  Induce  him  to  accept  the 
oranges  as  sound;  that  the  company  shipped 
the  oranges  to  "Shipper's  Order,  San  An- 
tonio, Texas,"  and  drew  upon  plaintiff  for 
the  sum  of  $537.47,  with  bill  of  lading  at- 
tached to  the  draft,  with  Instructions  to  the 
bank  to  surrender  bill  of  lading  to  plaintiff 
upon  his  payment  of  the  draft;  that,  upon 
the  arrival  of  the  oranges,  plaintiff,  by  mis- 
take, paid  the  draft  took  up  the  bill  of  lad- 
ing, and  unloaded  the  oranges,  before  he  dis- 
covered they  were  unsound  and  unmerchant- 
able, and  that  upon  discovering  their  condi- 
tion he  rejected  the  fruit,  and  filed  suit  to 
recover  the  money  paid  by  him.  and  for  dam- 
ages for  breach  of  contract.    The  First  Na- 
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tlonal  Bank  of  Los  Angeles,  Oal.,  the  holder 
when  paid,  was  also  made  a  party  defend- 
ant The  Fay  Fruit  Company,  appellant,  an- 
swered denying  the  right  of  plaintiff  to  re- 
cover the  moneys  expended  by  him,  and  the 
damages  alleged  for  the  breach  of  the  con- 
tract, upon  the  ground  that  the  oranges  were 
sold  subject  to  Inspection  by  plaintiff  at  San 
Antonio,  Tex.,  and  that  after  the  oranges 
arrived  In  San  Antonio  they  were  Inspected 
by  him,  the  draft  and  freight  paid,  and  that 
the  contract  thereby  became  executed  be- 
tween the  parties,  and  plaintiff  estopped 
from  denying  that  the  company  had  com- 
plied with  Its  contract,  and  from  recovering 
damages  arising  from  the  alleged  defective 
condition  of  the  oranges.  The  Fay  Fruit 
Company  made  the  Galveston,  Rarrlsburg  & 
San  Antonio  Railway  Company  a  party  de- 
fendant and  asked  Judgment  over  against 
it  In  the  event  Judgment  was  recovered  by 
plaintiff.  The  case  was  dismissed  as  to  the 
First  National  Bank  of  Los  Angeles,  CaL, 
and  a  plea  to  the  Jurisdiction  of  the  court, 
interposed  by  the  railway  company,  was  sus- 
tained. The  case  was  then  tried  before  a 
Jury,  resulting  in  a  Judgment  upon  their  ver- 
dict in  favor  of  plaintiff  for  $368.37,  from 
which  this  appeal  Is  prosecuted. 

It  is  apparent  from  the  pleadings,  as  well 
as  the  evidence,  that  the  car  load  of  oranges 
was  sold  by  appellant's  broker,  in  the  city 
of  San  Antonio,  with  the  express  understand- 
ing that  they  were  to  be  shipped  from  Cal- 
ifornia to  San  Antonio,  Tex.,  where  they 
were  to  be  Inspected  by  the  appellee,  and 
received  and  paid  for  by  him.  If,  upon  in- 
spection, they  should  prove  satisfactory. 
The  evidence  shows  that  the  oranges  were 
shipped  by  appellant  from  San  Gabriel,  Cal., 
subject  to  Its  order,  to  San  Antonio,  Tex.; 
that,  when  the  car  containing  then  arrived, 
the  agent  of  the  road  over  which  they  were 
shipped  notified  appellee  at  San  Antonio  of 
the  arrival;  that  upon  receiving  such  notice 
he  went  to  the  depot,  the  car  containing  the 
oranges  was  opened  by  the  agent  of  the 
railroad  company,  and  he  was  given  author- 
ity and  ample  opportunity  to  fully  inspect 
and  ascertain  the  condition  of  the  fruit,  and 
determine  for  himself  Its  quality.  After 
opening  several  of  the  boxes  In  which  the 
oranges  were  packed,  and  examining  the 
fruit  and  finding  that  contained  In  the  boxes 
so  opened  was  sound  and  of  the  quality  pur- 
chased, he  went  to  the  bank  In  San  Antonio, 
to  which  the  draft  with  the  bill  of  lading 
attached,  was  sent  for  collection,  paid  the 
same,  received  the  bill  of  lading,  returned 
to  the  depot  with  it  paid  the  freight  on  the 
car  load,  received  and  took  possession  of 
the  oranges,  and.  after  transporting  several 
wagon  loads  to  his  storehouse,  then  discov- 
ered that  a  great  number  of  them  were  un- 
sound and  unfit  for  market;  whereupon  he 
Immediately  offered  to  restore  the  oranges 
to  appellant's  possession,  and  demanded  that 
the  money  paid  on  the  draft  and  for  the 
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freight  be  refunded  to  him;  end,  upon  api)el- 
lant's  refusal  to  receive  the  oranges  and  re- 
fund the  money,  the  appellee  transported 
the  balance  of  the  fnilt  to  his  warehouse, 
and  sold  all  that  was  marketable  upon  ap- 
pellant's account,  and,  after  crediting  It  with 
the  proceeds  of  the  sale,  brought  this  suit 

Denman,  Franklin  A  McGown,  for  appel- 
lant.   P.  H.  Swearingen,  for  appellee. 

NBILL,  J.  (after  stating  the  facts).  In  the 
ordinary  relation  of  vendor  and  vendee,  when 
neither  party  Indulges  In  fraudulent  misrep- 
resentations or  devices,  the  parties  are  In  a 
position  to  protect  their  own  Interests.  They 
generally  deal  with  each  other  at  arm's 
length,  and  each  relies  upon  his  own  judg- 
ment in  determining  whether  to  conclude  or 
reject  the  sale.  Hence  the  rule  of  the  law 
of  sale  Is  embodied  In  the  maxim,  caveat 
emptor,  and  it  provides  that  there  Is  ordinari- 
ly no  warranty  for  the  quality,  unless  one 
is  expressly  demanded  or  given.  This  max- 
im, however,  can  be  applied  with  Justice 
only  where  it  is  reasonably  possible  for  the 
buyer  to  discover  the  defects  In  the  goods 
for  himself.  Whenever  the  buyer  has  the 
opportunity  of  Inspecting  the  goods,  and  the 
defects  could  be  discovered  by  him,  if  dis- 
coverable at  all,  the  maxim  applies,  and  he 
Is  required  to  exercise  his  own  Judgment 
There  will  be  no  implied  warranty  of  quality 
in  snob  cases.  And  no  warranty  of  quality 
will  be  Implied  In  such  a  case,  even  when 
the  defects  are  latent,  and  cannot  be  dis- 
covered by  the  buyer  after  the  closest  inspec- 
tion, and  the  buyer  Is  without  remedy,  un- 
less the  seller  is  guilty  of  fraud,  or  the  buyer 
has  protected  himself  by  an  express  war- 
ranty. But,  If  the  buyer  has  not  an  equal 
opportunity  with  the  seller  to  Inspect  the 
goods,  then  the  reason  of  the  maxim  fails, 
and  it  is  but  Just  to  the  buyer  that  an  im- 
plied "warranty  of  quality  should  be  rec(^- 
nized  in  his  favor.  Tied.  Sales,  { 187;  Bridge 
Co.  V.  Hamilton,  110  U.  S.  108,  3  Sup.  Ct 
537,  28  L.  Ed.  86;  Battaglla  v.  Thomas,  5 
Tex.  Oiv.  App.  665,  23  S.  W.  385,  1118;  Barn- 
ard V.  Kellogg,  10  Wall.  383,  10  L.  Ed.  987; 
Parks  V.  O'CJonnor,  70  Tex.  387,  8  S.  W.  104. 
If  the  buyer  makes  a  careless  Inspection, 
or  neglects  to  inspect  at  all,  his  position  will 
be  the  same  as  if  he  had  fully  inspected. 
In  the  absence  of  fraud.  In  the  case  of 
Carson  v.  Baillle,  19  Pa.  375,  380,  57  Am.  Dec. 
669,  the  sale  was  of  lard  grease.  The  buyer 
Inspected  several  of  the  packages,  declined 
to  Inspect  further,  and  bought  the  lot.  He 
sued  for  a  breach  of  warranty,  alleging  that 
a  part  of  the  grease  was  Inferior  and  adul- 
terated. It  was  held  that  there  was  no  war^ 
ranty.  The  court  said:  "When  goods  are 
sold  on  inspection,  there  is  no  standard  but 
identity,  and  no  warranty  implied  other  than 
that  the  identical  goods  sold,  and  no  other, 
shall  be  delivered."  2  BenJ.  Sales  (Am. 
Notes  by  Corbln)  {  066,  note  23.  In  the  case 
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at  bar  there  was  no  express  warranty,  and, 
as  has  been  seen,  the  sale  of  the  oranges 
was  subject  to  the  inspection  of  the  buyer, 
expressly  made  so  by  the  contract  He  waa 
given  full  opportunity  to  make  the  inspe» 
tion  before  accepting  and  paying  for  the 
goods,  and  It  he  failed,  before  consummat- 
ing the  purchase,  to  exercise  his  right,  as 
well  as  duty,  of  inspection.  It  Is  his  own 
fault,  from  which  he  Is  entitled  to  no  relief, 
unless  he  was  thrown  off  his  guard,  and  in- 
duced to  make  only  a  partial  inspection,  by 
the  alleged  fraud  of  the  seller  In  placing 
boxes  containing  the  good  fruit  in  the  part 
of  the  car  most  accessible,  and  those  contain- 
ing the  bad  in  the  part  least  accessible,  to 
inspection.  This  issue  of  fraud  the  trial 
court,  though  requested  by  appellant,  failed 
to  submit  to  the  Jury,  and,  as  this  is  the 
only  issue  under  the  law  upon  which  the 
^alntlff  could  recover  In  this  case,  the  Judg- 
ment appealed  from  is  reversed,  and  the 
cause  remanded. 


HEIERMAN  et  al.  v.  BOBINSON. 

(Court  of  Qvil  Appeals  of  Texas.    June  19, 
1901.) 

SALE3-P0WBR    OF    SALEt-ATITHORITT-TRUL 
— QUH3STI0NS  FOR  JURY. 

1.  Plaintiff  contracted  with  defendants  for 
the  sale  of  cotton  ties  at  a  specified  price,  to 
be  delivered  where  purchasers  should  after- 
wards designate;  no  time  for  delivery  being 
stated.  Plaintiff  procured  the  ties  and  called 
for  ahippiag  instructions  in  August.  Defend- 
ants informed  him  by  letter  that  they  could 
not  use  the  ties  until  October,  and  advised  sell- 
ing them  at  a  certain  price  If  certain  expendi- 
tures were  made  necessary  by  holding  them. 
Subsequently  defendants  telegraphed  plaintifC 
to  sell  the  ties  to  the  parUer  mutual  advan- 
tage, if  he  could  do  so.  Held,  that  the  power 
of  sale  conferred  by  the  telegram  was  not  ab- 
solute, but  contingent  on  a  sale  in  pursuance 
thereto  being  to  tiie  mutual  advantage  of  the 
parties. 

2.  PlaintifC  testified  that  he  resold  the  ties 
at  the  highest  price  then  obtainable,  which  was 
below  the  contract  price,  and  drew  on  defend- 
ants for  the  difference  between  the  contract 
price  and  the  amount  realized  from  the  sale, 
and  that  the  sale  waa  mutually  advantageous 
to  the  parties;  the  goods  continuing  to  depreci- 
ate in  value  after  the  sale.  Plaintiff's  evi- 
dence was  uncontradicted.  Beld,  that  it  was 
error  to  instruct  a  verdict  for  plaintiff,  since, 
plaintiff  being  an  Intfrested  witness,  the  ques- 
tion of  his  credibility  was  for  the  jury. 

3.  Where  plaintiff  sold  goods  in  his  custody, 
which  he  had  sold  to  defendants  on  the  au- 
thority of  the  latter,  and  presented  his  account 
for  the  amount  claimed  to  be  due  him,  which 
did  not  contain  certain  Items  of  expense,  and 
his  evidence  as  to  the  reasonableness  of  such 
expense  was  all  there  was  bearing  on  the  mat- 
ter, the  question  whe^er  such  items  were 
fraudulently  placed  in  the  petition  in  order  to 
bring  the  case  within  the  jurisdiction  of  the 
court  was  for  the  Jury. 

Appeal  from  Travis  county  court;  A  8. 
Walker,  Judge. 

Action  by  O.  R.  Robinson  against  Frank 
Heierman  ft  Bro.    From  a  Judgment  in  fa- 
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Tor  of  plaintiff,  defendants  appeaL    Beren- 
ed. 

Jolu  Doweli,  for  appellants.  3.  Bouldln 
UectoE,  fcdr  appellee. 

KKT,  J.  Appellee  sued  appellants  In  the 
county  court  for, $297,  consisting  of  three 
Items,  Yla.:  (1)  Difference  between  the  con- 
tract price  and  mai^et  price  on  resale  of 
2,000  bundles  of  ties,  $192;  (2)  2%  per  cent 
commissions  on  the  resale,  $45;  &)  storage 
of  ties,  $G0.  Api)ellants,  In  their  answer, 
among  other  thiugs,  alleged  that  the  ItMns 
for  commissions  and  storage  were  flctltloua, 
and  were  placed  In  the  plaintiff's  petition  for 
the  fraudulent  purpose  of  brluglng  the  case 
within  the  jurisdiction  of  the  county  court. 
There  was  a  jury  trial,  resulting  in  verdict 
and  Judgment  for  the  plaintiff  for  |262,  and 
the  defendants  hare  appealed. 

The  case  grows  out  of  an  alleged  breach 
of  contract  of  sale  of  2,000  bundles  of  cotton 
ties.  In  the  early  part  of  the  month  of  Au- 
gust, 1899,  the  plaintiff,  Robinson,  who  was  a 
commission  merchant  In  St  Louis,  Mo.,  made 
a  contract  with  the  defendants  for  the  sale 
cf  2,000  bundles  of  Arrow  cotton  ties  at 
$1.14  per  bundle,  less  freight  charges.  The 
contract  was  made  In  Austin,  Tex.,  but  no 
time  for  delivery  appears  to  have  been 
specified.  The  ties  were  to  be  delivered  at 
such  points  In  Texas  as  the  purchasers  might 
thereafter  designate.  The  plaintiff  did  not 
have  the  ties  In  stock,  and,  when  he  pro- 
cured them  and  called  upon  the  defendants 
for  shipping  Instructions,  they  notified  him 
that  they  would  not  be  ready  for  the  ties  be- 
fore  October.  This  was  the  latt«r  part  of 
August.  August  26th  the  defendants  wrote 
the  plaintiff  the  following  letter:  "Dear  Sir: 
We  have  your  postal  24tb.  In  reply,  cannot 
nee  the  ties  before  Oct.  If  you  have  to  re- 
ceive them  at  St.  Louis  and  store  them, 
which  would  be  an  additional  expense,  would 
advise  selling  them  at  $1.20,  and  will  allow 
yon  8c,  or  $1.17.  We  did  not  expect  to  use 
'Qie  ties  at  this  point,  but  expect  to  place 
them  in  other  territory."  On  August  31st 
the  defendants  sent  the  plaintiff  the  follow- 
ing telegram:  "Geo.  R.  Robinson,  St.  Louis: 
Can't  use  ties  before  October.  If  you  can 
sell  to  our  mutual  advantage,  do  so."  The 
plaintiff  testified  that  Be  resold  the  ties  In 
St  Louis  for  90  cents  per  bundle,  the  highest 
price  then  obtainable,  and  drew  on  the  de- 
fendants for  $192,  the  difference  between  the 
contract  price  and  the  net  amount  realized 
from  the  sale. 

The  trial  court  Instructed  the  Jury  that  the 
telegram  above  set  out  conferred  upon  the 
plaintiff  the  right  to  sell  the  ties  for  the  ac- 
count of  the  defendants,  and  that  the  testi- 
mony showed  that  they  were  sold  for  the 
best  price  then  obtainable  in  St  Louis;  and 
for  this  reason  the  court  directed  the  Jury  to 
find  for  the  plaintiff  for  the  difference  be- 
tween tbe  proceeds  of  the  sale  and  the  con- 


tract price  of  the  ties.  This  charge  Is  assign- 
ed as  error,  and  we  think  the  assignment 
well  taiken,  and  requires  a  reversal  of  the 
case.  The  power  of  sale  conferred  by  the 
ttiegram  was  not  absolute,  bnt  was  contin- 
gent t^on  a  sale  being  made  that  would  re- 
sult in  mutual  advantage  to  the  plaintiff  and 
defendants.  The  property  was  sold  for  $192 
less  than  the  defendants  had  agreed  to  pay 
for  It  and  this  sum,  with  the  other  two 
items  above  referred  to,  constitute  tbe  basis 
of  tbe  plaintiff's  suit  It  may  be  true.  If  the 
plaintiff's  nnconti-adlcted  testimony  is  to  be 
accepted  as  true  and  cwrect  in  every  particu- 
lar, that  the  sale  referred  to  was  mutually 
advantagvons  to  tbe  parties,  because  he  tes- 
tified that  ties  continued  to  depreciate  In 
value  after  the  sate  was  made  until  they  sold 
as  low  as  75  cents  per  bundle;  but  he  was 
an  Interested  witness,  and,  though  uncontra- 
dicted, ine  Jury  were  not  compelled  to  give 
credence  to  everytliing  that  he  stated.  Son- 
mnthell  v.  Brewing  Co.,  172  V.  &  401,  U 
Sup.  Ct.  233,  43  L.  Ed.  4«Q;  Railroad  Co.  v. 
Johnson  (Tex.  Civ.  App.)  56  S.  W.  791. 

In  the  charge  to  the  Jury  the  conrt  ellml- 
Bftted  the  Item  for  com  missions  and  the 
gnestl(»  of  Jurisdiction,  and  refused  a  special 
Instruction  reqnested  by  appellants  on  the 
latter  subject  We  think  tbe  court  should 
hav«  submitted  the  question  at  fraud  to  the 
Jury,  though  the  error  in  refoalng  to  do  so 
would  not  of  Itself  reqntre  a  reversal  of  the 
ease.  The  Item  for  commissions  was  with- 
drawn from  the  Jury,  and  the  validity  of  the 
item  for  storage  was  submitted  to  the  Jury, 
and  they  fbnnd  that  It  was  a  Jnst  claim;  and, 
of  course.  If  It  be  a  Just  claim  against  the 
defendants,  it  cannot  be  charged  that  it  was 
placed  In  the  plaintiff's  petition  for  the  fraud- 
ulent imrpose  of  acquiring  Jurisdiction. 
However,  as  before  stated,  upon  another 
trial  we  think  the  question  of  Jurisdiction 
raised  by  the  plea  of  fraud  should  be  passed 
upon  by  the  Jury,  like  any  other  faet 

As  to  whether  any  storage  was  paid  upon 
the  ties,  and  whether  the  amount  paid  was 
fair  and  reasonable,  there  Is  no  evidence,  ex- 
cept that  given  by  the  plaintiff;  and  the 
same  may  be  said  with  reference  to  the  Item 
for  commissions.  It  was  shown  that  al- 
though the  plaintiff  had  reported  to  the  de- 
fendants the  resale  of  the  ties  in  St.  Louis, 
and  presented  his  account  and  drawn  for  the 
amount  claimed  to  be  due  him,  neither  of 
these  Items  were  Included  therein.  It  Is 
true  that  he  undertook  to  explain  why  he 
pretermitted  these  Items,  and  was  willing  to 
close  the  transaction  for  $192.  Still  it  was 
for  the  Jury  to  say  whether  or  not  his  ex- 
planation was  satisfactory,  and  it  was  their 
province  to  decide  whether  or  not  the  two 
items  referred  to  were  sued  on  in  good  faith 
by  the  plaintiff,  he  believing  that  the  deflmd- 
ants  were  liable  therefor,  or  whether  or  not 
they  were  afterthoughts,  fraudulently  incor- 
porated in  tbe  petition  for  the  purpose  of 
raising  the  amount  of  the  demand  above 
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^200,  and  wltliln  the  Jurisdiction  of  tbe  coun- 
ty  court 

We  rule  against  appellants  on  the  other 
points  presented  In  their  brleC.  Judgment  re- 
versed, and  cause  remanded. 


KIEL  ▼.  CAMPBELL  et  al. 
(Court  of  OtU  Appeals  of  Texas.    Jan.  90, 

leoi.) 

COVKT  OF  CIVIL  APPEALS-aIUIUSDIOTION— 
AMOUNT  INVOLVED. 
Where  a  plaiatiff  sued  defendant  and  his 
agent  for  $42.85  for  goods  sold  the  agent,  and 
defendant  filed  a  cross  action  against  the  agent 
for  $100  on  a  cause  entirely  iadependent  of 
plaintiff's  action,  the  two  claims  cannot  be 
added  to  bring  tlie  case  within  the  jurisdiction 
of  the  eonrt  of  dvil  appeals. 

Appeal  from  Ouadalupe  county  court;  F. 
C.  Weinert,  Judge. 

Action  by  W.  E.  Campbell  against  Chris 
Kiel  and  another,  in  which  defendant  Kiel 
filed  a  cross  action  against  his  co-defendant 
From  a  Judgment  of  the  county  court,  ren- 
dered on  appeal  from  a  Justice  court  defend- 
ant appeals.    Appeal  dismissed. 

CS.  S.  Robinson,  for  appellant  Dlbrell  & 
Mosheim,  for  appellees. 

FLY,  J.  This  suit  was  instituted  in  the 
justice  court  by  appellee  against  appellant 
and  H.  Wulf  for  $42.85.  Appellant  filed  a 
cross  action  against  H.  Wulf  for  $100.  The 
cause  was  appealed  to  the  county  court  of 
Guadalupe  county,  wbere  Judgment  was  ren- 
dered against  appellant  for  $42.85  in  favor 
of  appellee,  and  in  favor  of  appellant  for  $100 
against  H.  Wulf.  Appellee  moves  to  dismiss 
the  appeal  for  want  of  Jurisdiction  in  this 
court  The  motion  is  well  taken.  In  arriv- 
ing at  the  Jurisdiction  of  this  court,  the 
amount  of  appellee's  claim  and  the  amount 
sought  to  be  recovered  in  the  cross  action 
cannot  be  added  together,  but  the  one  or  the 
other  must  exceed  $100,  exclusive  of  Interest 
and  costs,  to  give  the  court  of  civil  appeals 
Jurisdiction.  Crosby  v.  Crosby,  92  Tex  441, 
49  S.  W.  359;  Tucker  v.  Williams  (Tex.  Civ. 
App.)  56  S.  W.  5S5.    The  appeal  Is  dismissed. 

On  Hotlon  for  Rehearing. 

(June  19,  1901.) 

Appellee  sued  appellant  and  H.  Wulf  for 
$42.85,  placing  the  liability  of  appellant  on 
the  allegation  that  Wulf  was  the  agent  of 
appellant  and  as  such  agent  had  purchased 
certain  goods  for  bis  principal.  Appellant 
denied  the  agency  of  Wulf,  and  pleaded  an 
action  against  Wulf  in  the  sum  of  $100  In  re- 
gard to  a  matter  having  no  connection  wluit- 
ever  with  the  original  suit;  in  fact  it  is  al- 
leged in  the  plea  that  the  sum  prayed  for 
does  not  include  any  item  Involved  in  the 
suit  It  is,  In  truth,  a  totally  independent 
c^nse  of  action,  Interposed  under  the  guise 
of  a  plea  in  reconvention.    It  has  no  place  in 


the  suit  In  order  to  give  this  court  Jurisdic- 
tion, the  amount  involved  in  these  two  causes 
of  action  must  be  added  together.  We  do 
not  think  this  should  be  allowed.  Under  the 
pleadings  of  both  appellant  and  appellee,  if 
appellant  was  Indebted  to  ai^ellee,  Wulf  was 
not  indebted  to  appellant  for  any  part  of  the 
original  amount  sued  for.  In  other  words, 
appellee  alleged  that  Wulf,  as  agent  of  ap- 
pellant, acting  within  the  scope  of  his  author- 
ity, bought  the  goods  for  appellant  Appel- 
lant denied  the  agency  of  Wulf.  If  Wulf  was 
the  agent  of  appellant  in  buying  the  goods, 
he  was  not  liable  to  appellant  for  the  value 
of  the  goods;  and,  if  Wulf  was  not  the  agent 
of  appellant,  he  was  not  liable  to  appellant 
but  to  appellee,  for  the  goods.  This  appeal 
grows  out  of  an  attempt  to  litigate  in  the 
same  suit  two  causes  of  action  having  no  con- 
nection with  each  other.  This  should  not 
have  been  permitted  in  the  trial  courts,  and  a 
combination  will  not  be  allowed  in  this  court 
in  order  to  give  Jurisdiction  on  this  appeal. 
The  motion  for  rehearing  Is  overruled. 


HABDMAN  v,  CRAWFORD. 
(Court  of  Civil  Appeals  of  Texas.    June  19, 

1901.) 

SCHOOL    LANDS-PUKCHASXRS-RKBIDBNCB^ 

ABANDONMENT-OBUOATION— FIL- 

INO— FORFBITURB. 

1.  Under  Batts*  Ann.  Civ.  St  art  4218?,  pro- 
viding that,  if  any  purchaser  of  school  land 
shall  fail  to  reside  thereon  and  Improve  the 
land  in  good  faith,  he  shall  forfeit  the  land 
and  all  payments  made  thereon,  and  the  land 
shall  be  again  for  sale,  as  if  no  stich  sale  and 
forfeltnre  nad  occurred,  land  so  forfeited  may 
be  resold  without  any  entry  or  indorsement  of 
forfeiture  l>eiag  made  by  the  land  commission- 
er. 

2.  Defendant  claimed  a  tract  of  school  land 
as  assignee  of  one  who  purchased  it  as  an 
actual  settler.  Dofendant  did  not  file  his  own 
obligation  or  reside  on  the  land,  but  resided  on 
an  adjoining  tract  owned  by  him,  and  his  gran- 
tor resided  on  It  less  than  three  years.  Aft- 
er defendant's  grantor  had  abandoned  the 
land,  plaintiff  purchased  it  from  the  state. 
Heidi  under  Batts'  Ann.  av.  St  art  421SfC, 
providing  that.  In  case  of  the  sale  of  any  such 
tract  before  three  years'  residence  is  completed, 
the  vendee  must  reside  thereon  to  complete 
such  3  years,  and  article  4218k,  requiring  a 
vendee  to  file  his  own  obligation  with  the  land 
commissioner,  that  defendant  had  no  right  to 
the  land. 

Appeal  from  district  court,  San  Saba  coun- 
ty; M.  D.  Slator,  Judge. 

Action  by  Perry  Crawford  against  L.  A 
Hardman.  From  a  Judgment  for  plaintiff 
defendant  appeals.    Affirmed. 

This  case  Involves  the  title  to  320  acres  o 
land,  comprising  half  of  a  section  of  statt 
school  land.  From  a  verdict  and  Judgment 
In  favor  of  the  plaintiff,  the  defendant  has 
appealed.  The  case  la  submitted  in  this  conrt 
upon  th^  following  agreed  statement:  "In 
this  cause  It  is  agreed  by  the  parties  that  the 
only  issue  involved  In  this  case  is  an  issue  of 
law,  which  arose  on  the  trial  of  said  cause, 
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and  was  decided  adversely  to  the  defendant 
by  tbe  trial  court  It  is  further  agreed  tliat 
the  only  facts  in  evidence  wbicli  are  neces- 
sary to  enable  the  appellate  court  to  pass  up- 
on said  issue  are  the  following:  It  was  prov- 
ed: That  the  820  acres  of  land  In  contro- 
versy belonged  to  the  common-school  fund, 
and  is  described  as  the  N.  %  of  section  No. 
6,  surveyed  by  the  H.  &  T.  C.  R.  R.  Co.,  by 
virtue  of  certificate  No.  38-4389,  as  an  alter- 
nate for  the  common-school  fund.  That  prior 
to  the  date  of  the  respective  applications  of 
purchase  of  W.  M.  Gober  and  Perry  Craw- 
ford, as  hereinafter  mentioned,  said  land  had 
been  duly  classified,  appraised,  and  placed 
upon  the  market  for  sale  by  tbe  commission- 
er of  the  general  land  c^ce,  and  county  clerk 
of  San  Saba  county  notified,  and  that  he  reg- 
istered the  same  In  a  book  kept  by  him  for 
that  purpose.  That  plaintifF,  Perry  Craw- 
ford, with  his  family,  consisting  of  wife  and 
six  children,  moved  and  made  actual  settle- 
ment on  the  land  In  question  on  October  23, 
189a  Afterwards,  on  October  26,  1880,  said 
Crawford,  in  due  form,  made  application  to 
purchase  said  land  as  an  actual  settler,  and 
on  tbe  same  day  paid  to  tbe  state  treasurer 
one-fortieth  of  the  purchase  money  due  on 
said  land,  and  executed  his  obligation  for  the 
balance  of  such  purchase  money,  all  done  In 
the  mannn  required  by  law,  and  that  said 
Crawford  has  since  the  23d  day  of  October, 
1899,  with  his  family,  continuously  lived  up- 
on said  land,  occupying  the  same  as  a  homo, 
and  made  all  payments  thereon,  as  required 
by  law.  That  said  Crawford  owned  no  other 
land,  and  made  settlement  on  the  land  In 
question  in  good  faith,  for  the  purpose  of 
making  his  home  thereon.  It  was  further 
proved:  That  W.  M.  Gober  on  January  28, 
1896,  in  due  form  applied  to  purchase  said 
land  for  the  purpose  of  a  home,  and  on  the 
same  day  paid  to  the  state  treasurer  1/40  of 
tbe  purchase  money,  and  executed  his  obliga- 
tion for  the  balance,  as  required  by  law. 
Afterwards,  on  March  6,  1896,  said  land  was 
awarded  by  the  commissioner  of  the  general 
land  office  to  said  Gober.  Said  Gober  was  a 
married  man,  bis  family  consisting  of  him- 
self and  a  wife,  no  children  living  with  them; 
but  at  the  time  said  Gober  made  his  appllcn- 
tlon  to  purchase  said  land.  In  January,  1S9G, 
bis  wife,  Mrs.  Gober,  was  living  in  the  fam- 
ily of  defendant,  Hardman,  with  whom  said 
Gober  and  bis  wife  had  previously  been  mak- 
ing their  home.  That  said  Hardman  and  Go- 
ber were  brotbers-In-Iaw  at  said  time.  That 
said  Hardman  at  tbe  time  was  living  on  the 
tract  of  land,  the  S.  W.  comer  of  which  was 
tbe  N.  K  comer  of  the  school  land  In  ques- 
tion; these  two  tracts  of  land  touching  one 
another  at  said  comer,  but  at  no  other  place. 
The  tract  of  land  upon  which  said  Hardman, 
with  his  family,  was  living,  Is  known  as  S. 
W.  %  of  survey  No.  26,  and  originally  belong- 
ed to  the  common-school  fund;  but  in  the 
year  1881  had  been  purchased  by  one  Christ- 
mas from  the  state  as  a   home,   and  that 


Christmas  had  occupied  said  S.  W.  %  of  sur- 
vey No.  26  until  the  year  1881,  at  which  time 
be  sold  said  ^  of  survey  Now  26  to  defend- 
ant, Hardman.  That  in  January,  1886,  and 
for  a  long  time  prior  thereto,  the  wife  of 
said  Gober  had  been  in  very  bad  health,  and 
was  in  this  condition  of  health  at  tbe  time 
said  Gober  filed  upon  said  land,  and  at  tbe 
time  said  land  was  awarded  to  Gober,  In 
March,  1896.  That  prior  to  tbe  year  1896 
the  land  in  qnestion  had  been  occupied  by 
one  Dodson,  and  had  some  improvements 
thereon,  consisting  of  a  house  and  a  small 
field  upon  said  land;  the  field  containing 
some  2S  acres  of  land.  Defendant  Hardman 
testified  that  in  the  year  1886  be  had  paid 
said  Dodson  $900  for  his  claim  and  Improve- 
ments on  said  land.  The  wife  of  said  W.  M. 
Gober  and  the  said  Gober  prior  to  Jannary, 
1896,  hnd  been  living  with  tbe  family  of  said 
Hardman  on  S.  W.  quarter  survey  No.  26. 
cornering  witb  the  school  land  In  question  .as 
before  stated.  That  the  wife  of  said  Gober 
continued  to  live  with  the  family  of  said 
Hardman  until  the  day  after  the  election. 
November,  1896,  at  which  time  she  moved  on 
the  school  land  In  question.  That  said  <xO- 
ber's  wife  died  on  February  13,  1887.  That 
said  Gober  and  wife  at  the  time  of  the  death 
of  Mrs.  Gober  were  occupying  the  school 
land  in  question,  and  had  been  so  occupying 
it  since  November,  1896.  That  about  the 
middle  of  February,  1807,  a  few  days  after 
the  death  of  his  wife,  said  Gober  left  said 
land  and  went  back  to  live  with  said  Hard- 
man.  Some  time  in  October,  1897,  said  Go- 
ber, by  quitclaim  deed,  transferred  bis  inter- 
est in  tbe  school  land  Involved  herein  to  de- 
fendant, L.  A.  Hardman,  who  since  said  time 
has  continuously  claimed  said  land  under  said 
purchase.  That  said  Hardman  at  tbe  time 
of  this  transfer  from  Gober  was  living  with 
bis  family  and  making  his  home  on  survey 
No.  26,  cornering  with  this  school  land  In- 
volved, as  hereinbefore  stated,  and  that  said 
Hardman,  tor  many  years  before  his  said 
purchase  from  Gober,  and  ever  since  bis  said 
purchase,  with  his  family,  has  been  living 
upon  said  S.  W.  quarter  of  survey  No.  26, 
and  which  survey  is  another  and  dltferent 
tract  of  land  from  the  land  In  qnestion. 
That  one  Christmas  had  filed  upon  S.  W. 
quarter  of  survey  No.  26  In  the  year  18S1,  as 
an  actual  settler,  and  .purchased  same  from 
the  state  as  such,  and  sold  It  to  said  Hard- 
man  in  1884,  as  hereinbefore  stated.  That 
one  Jim  Gober  had  theretofore  settled  npon 
the  S.  E.  \i  of  section  26,  and  purchased  the 
same  from  the  state  as  an  actual  settler,  and 
had  sold  this  S.  E.  %  to  defendant.  Hard- 
man,  some  years  prior  to  October,  ISO?,  and 
that  said  Hardman  at  and  prior  to  the  time 
of  his  purchase  from  said  Gober  was  the 
owner  and  In  the  possession  of  the  S.  %  of 
survey  No.  26  under  his  said  purchase  from 
Christmas  and  Jim  Gober,  as  above  stated. 
Under  the  evidence,  it  was  a  controverted  is- 
sue whether  said  Oober's  actual  settlement  on 
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the  school  land  In  question  was  made  prior 
to  November,  1880;  defendant's  evidence 
tending  to  show  that  he  settled  thereon  be- 
fore that  time,  and  plaintiff's  evidence  tend- 
ing to  show  that  he  made  actual  settlement 
on  said  land  the  day  after  the  election  in  No- 
vember, 1896.  Evidence  showed  that  Oober's 
file  on  the  land  in  January,  189C,  was  with 
the  consent  of  L.  A.  Hardman,  but  Gober  and 
Uardman  denied  that  such  file  and  settle- 
ment was  for  the  benefit  of  Hardman,  but 
said  Gober  was  to  pay  Hardman  $150  or  $200 
for  the  Improvements  whenever  Gober  got 
able  to  do  so.  It  was  further  proved  that  on 
Angnst  20^  1889,  defendant,  Hardman,  for- 
warded to  the  general  land  office  his  applica- 
tion, made  in  due  form,  except  there  was  no 
obligation  to  purchase  land  In  question  as  an 
actual  settler  thereon,  and  at  the  same  time 
forwarded  Gober's  transfer  to  himself,  but 
that  said  Hardman  did  not  at  said  time,  or 
at  any  other  time,  execute  his  obligation  to 
the  state  for  the  impaid  purchase  money  due 
the  state  under  said  Gober's  application  to 
purchase  or  under  said  Hardman' s  applica- 
tion to  purchase.  That  in  the  application  of 
said  Hardman,  made  August,  1888,  to  pur- 
chase said  land,  as  above  stated,  which  was 
upon  one  of  the  blanks  furnished  by  the  com- 
missioner of  the  general  land  office,  the  blank 
for  the  obligation  was  erased.  That  soon 
after  forwarding  his  application  to  purchase 
in  August,  1889,  to  wit.  In  October,  1899,  said 
Hardman,  for  the  purpose  of  obtaining  a  pat- 
ent to  the  land  in  question,  forwarded  to  the 
general  land  office  of  Texas  proof  of  occu- 
pancy. Gober  testified:  That  after  the 
death  of  bis  wife  he  wrote  for  his  married 
daughter  and  her  husband  to  come  to  San 
Saba  county,  and  that  It  was  his  Intention  to 
have  them  to  keep  house  for  him  on  this 
land.  Meantime,  about  the  middle  of  Feb- 
ruary, 1897t  he  rented  the  place  to  his  cousin 
Walter  Gober,  who  paid  him  part  of  the  crop 
for  rent  for  the  field  for  1897.  That  his 
daughter,  in  September,  1897,  came  to  de- 
fendant Hardman's  place,  on  adjoining  tract 
of  laud,  where  she  died  a  few  weeks  after 
her  arrlvaL  He  then  determined  to  abandon 
the  land,  which  he  did  by  selling  his  claim  to 
Ii.  A.  Hardman  October  29,  1897.  It  is  fur- 
ther agreed  that  at  the  time  said  Hardman, 
In  October,  1887,  received  the  transfer  men- 
tioned from  said  Gober,  said  Hardman  was 
making  his  home  on  the  8.  %  of  state  school 
land  section  No.  26,  160  acres,  which  he  held 
as  assignee  of  one  Cbrlstmas,  and  the  other 
1G0  acres  as  assignee  of  one  Jim  Gober,  each 
of  whom  had  filed  upon  and  purchased  their 
respective  160-acre  tracts  as  actual  settlers, 
and  that  said  Hardman  still  held  and  occu- 
pied  said  S.  %  of  survey  26,  before  and  since 
said  Gober's  transfer,  to  the  present  time. 
Said  Hardman  testified  that  he  owned  no  oth- 
er school  lands  than  the  tracts  above  men- 
tioned; that  bis  wife  owned  the  John  Mat- 
lock tract  of  school  land,  but  the  same  was 
patented  before  her  purchase  from  said  Mat- 


lock. The  evidence  further  showed  that  S. 
W.  ^  of  section  No.  26,  upon  which  defendant, 
Hardman,  now  lives,  and  has  been  living  for 
many  years  prior  to  October,  1887,  has  a 
dwelling  house  and  other  outhouses,  and  a 
farm  of  cultivated  land  on  said  ^  section; 
that  the  S.  E.  %  section  purchased  by  Hard 
man  from  Jim  Gober  also  has  a  farm  there- 
on; that  the  John  Matlock  land,  which  is 
near  Hardman's  place  of  residence,  also  has 
a  farm  on  it;  that,  also,  the  N.  i^  of  siurey 
No.  0,  being  the  land  in  question,  has  25 
acres  in  cultivation  on  it,  and  a  small  dwell- 
ing house;  that  these  several  farms  in  ques- 
tion on  said  four  tracts  of  land  have  been 
under  the  control  of  said  Hardman  and  used 
by  him  for  agricultural  and  grazing  purposes 
since  he  owned  them;  that  defendant.  Hard- 
man,  owned  the  320  acres,  south  ^  of  survey 
No.  20,  and  was  living  there  with  his  family; 
also,  his  wife  owned  the  John  Matlock  place 
several  years  prior  to  October,  1897,  at  the 
date  of  the  transfer  by  Gober  to  him  of  the 
land  in  question.  W.  M.  Gobec  testified  his 
wife  was  not  able  to  move  on  the  land  In 
question  at  the  time  he  filed  thereon;  that 
^e  was  In  very  bad  health  for  many  years 
prior  to  said  time,  and  had  a  stroke  of  paraly- 
sis January  17,  1896,  and  she  was  still  in 
very  bad  health  in  November,  1896,  when  he 
moved  her  on  the  land;  that  be  made  a  small 
crop  on  the  land  in  1806,  and  was  'off  and 
on'  said  land  from  January,  1886,  to  Novem- 
ber. 1886;  that  on  October  29,  1897,  he  aban- 
doned bis  intention  of  ever  again  living  on 
the  land,  and  transferred  his  claim  to  L.  A. 
Hardman.  In  the  transfer  from  Gober  to 
Hardman,  October  28, 1887,  Hardman  assum- 
ed payment  of  the  unpaid  purchase  money 
evidenced  by  the  obligation  of  Gober  on  file 
in  the  land  office." 

The  trial  Judge  Instructed  the  Jury  as  fol- 
lows: "Tou  are  Instructed  that  an  actual 
settler  is  one  who,  prior  to  his  application 
to  purchase,  has  in  good  faith  actually  set- 
tled upon  the  land  for  the  purpose  of  making 
his  home  thereon.  Yon  are  further  instruct- 
ed that  the  two  deeds  Introduced  in  evidence 
by  defendant,  to  wit,  the  deed  from  J.  A 
Hankln  to  J.  J.  Dodson,  dated  January  16, 
1807,  conveying  to  the  latter  the  land  In  con- 
troversy, and  the  deed  from  J.  J.  Dodson  to 
L.  A.  Hardman,  the  defendant,  conveying 
to  said  Hardman  the  same  land,  and  dated 
January  10,  1888,  are  withdrawn  from  your 
consideration,  and  they  will  not  be  consid- 
ered by  you  as  evidence  in  reaching  a  verdict, 
or  for  any  purpose.  You  are  Instructed  that 
one  who  purchases  school  land  filed  upon  by 
another'  as  an  actual  settler  Is  also  required 
to  continue  in  good  faith  to  occlipy  said  land 
for  the  purpose  of  making  his  home  on  said 
land.  If,  therefore,  you  find  from  the  evi- 
dence that  defendant  purchased  the  land  in 
question  from  W.  M.  Gober  about  October 
29,  1887,  and  that  Gober  had  held  said  land 
under  an  application  to  purchase  as  an  actual 
settler  thereon,  and  you  further  find  that  de- 
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fendant  at  the  time,  and  after  his  purchase 
from  said  Gober,  llred  upon  another  and  dif- 
ferent tract  of  land,  and  has  contlnned  to 
occupy  such  other  land  as  his  home,  and  has 
nerer  occupied  said  school  land  sued  for  In 
this  cause  as  his  home,  -than  you  are  Instruct- 
ed that  you  should  find  a  verdict  for  the 
plalntlfT,  if  you  further  find  that  plaintiff  has 
shoTni  (1)  that  on  October  26, 18tK),  he  applied 
to  purchase  said  land  as  an  actual  settler, 
and  made  his  first  payment  thereon  as  re- 
quired by  law;  (2)  that  be  made  and  exe- 
cuted his  obligation  for  the  unpaid  balance  of 
said  purchase  money;  and  (3)  that  on  said 
October  26,  1899,  said  plaintiff  had  actually, 
In  good  faith,  settled  on  said  land  for  the 
purpose  of  purchasing  the  same  as  a  home. 
,  If  you  do  not  find  the  last  three  matt«-s 
abore  submitted  to  yon  in  the  atfirmatlve, 
then  yon  will  find  a  verdict  for  the  defend- 
ant." 

Rector  &  Brown,  for  appellant.  Allison  & 
Walters,  for  appellee. 

KEY,  J.  (after  statliig  the  facts).  Coun- 
sel for  appellant  complain  of  the  court's 
charge,  and  assert  that  school  land  that  haa 
been  properly  awarded  to  an  actual  settler  by 
the  commissioner  ol^  the  general  land  office, 
even  though  subsequently  abandoned  by  such 
settler,  Is  not  open  to  purchase  by  a  subse- 
quent settler  until  a  forfeiture  has  been  de- 
clared by  the  commissioner  of  the  general 
land  office,  or  by  judgment  at  a  court  of 
competent  Jurisdiction,  In  a  proceeding  in- 
stituted by  the  state  for  that  purpose,  and 
the  land  again  put  upon  the  market  for  sale. 
In  support  of  this  proposition,  the  decision  of 
our  supreme  court  in  WUloughby  v.  Town- 
send,  63  S.  W.  681,  to  dted.  In  that  case  It 
was  decided  that  school  land  sold  by  the 
state  to  an  actual  settler  was  not  subject  to 
a  resale  on  account  of  the  failure  of  the  pur- 
chaser to  make  payments  within  the  time 
prescribed  by  law,  until  the  commissioner  of 
the  land  office  had.  In  the  manner  and  at 
the  time  prescribed  by  statute,  indorsed  up- 
on the  purchaser's  obligation  for  the  pin-- 
chase  money  the  words  "Land  forfeited," 
and  caused  an  entry  to  that  effect  to  be  made 
on  the  account  kept  with  the  purchaser.  As 
to  the  failure  to  pay  purchase  money,  the 
statute  requires  the  commissioner  of  the  land 
office  to  declare  and  indorse  the  forfeiture, 
as  a  prere<)uiBlte  to  again  placing  the  land 
upon  the  mai^et;  but  such  is  not  the  re- 
quirement when  the  purchaser  fails  to  oc- 
cupy the  land  for  the  length  of  time  prescrib- 
ed, the  statute  declaring:  "And  if  any  pur- 
chaser shall  fail  to  reside  upon  and  improve 
in  good  faith 'the  land  purchased  by  him.  he 
shall  forfeit  said  land  and  all  payments  made 
thereon  to  the  state,  in  the  same  manner  as 
for  non-payment  of  interest,  and  such  land 
shall  be  again  for  sale  as  If  no  such  sale  and 
forfeiture  had  occurred:  provided,  that  all 
necessary  and  temporary  absence  from  such 
land  of  inch  purchaser,  for  the  time  <^  not 


more  than  six  months  In  any  one  year,  for 
the  purpose  of  earning  money  with  which  to 
pay  for  the  land,  or  for  the  purpose  of  school- 
ing his  children,  shall  not  work  a  forfeiture 
of  his  title:  provided,  further,  that  nothing 
in  this  article  contained  shall  be  construed 
to  inhibit  the  state  from  insti^Jting  such 
legal  proceedings  as  may  be  necessary  to  en- 
force such  forfeiture,  or  to  recover  the  full 
amount  of  the  interest  and  such  penalties 
as  may  be  due  the  state  at  the  time  such 
forfeiture  occurred,  or  to  protect  any  other 
right  to  such  land,  which  suits  may  be  insti- 
tuted by  the  attorney  general  or  under  his 
direction.  In  the  proper  court  of  the  county 
In  which  the  land  lies  or  of  the  county  to 
which  such  county  is  attached  for  Judicial 
purposes."  Batts'  Ann.  Oiv.  8t  art  4218;. 
This  statute  declares  that  the  forfeiture  shall 
result  from  the  failure  to  reside  upon  and 
Improve  the  land,  and  does  not  require  any 
action  of  the  commissioner  of  the  general 
land  <^ce,  or  any  other  officer,  as  a  prereq- 
uisite t«  the  forfeiture.  Hltson  v.  Glascoclc. 
2  Tex.  Civ.  App.  617,  21  S.  W.  710;  Metzler 
V.  Johnson,  1  Tex.  Civ.  App.  137,  20  S.  W. 
1116:  Atkeson  v.  Bllger,  4  Tex.  CIt.  App. 
9»,  28  S.  W.  416. 

The  trial  court  also  held,  and,  In  substance, 
instructed  the  Jury,  that,  In  order  for  appel- 
lant to  hold  the  land  under  the  Oober  pur- 
chase, it  was  necessary  for  the  evidence  to 
show  not  only  that  Gober  was  an  actual  set- 
tler upon  the  land,  but  that  appellant  after 
his  purchase  from  Gober  became  an  actual 
settler  thereon.  Counsel  for  appellant  assail 
this  ruling,  and  contend  that  as  the  statute 
regulating  the  sale  of  school  lands  authorizes 
persons  owning  and  occupying  such  land.  In 
certain  contingencies,  to  purchase  additional 
school  lands,  without  actual  settlement  there- 
on, therefore  appellant  had  the  right,  under 
his  purchase  from  Gober,  to  perfect  the  Gober 
title  by  payment  of  the  residue  of  the  pur- 
chase money  owing  to  the  state  by  Gober. 
and  without  actual  settlement  upon  the  land 
by  appellant  We  cannot  indorse  this  propo- 
sition. True  it  is,  the  statute  (article  421iJk) 
authorizes  purchasers  of  schocri  lands  to  sell 
such  lands  either  before  or  after  the  comple- 
tion of  the  three-years  occupancy  required 
by  the  statute;  but  the  same  statute  also  re- 
quires the  purchaser  of  any  such  lands,  In 
the  event  of  bis  vendor  not  having  resided 
thereon  for  three  years,  to  file  his  affidavit 
stating  that  he  has  In  good  faith  settled  upon 
the  land;  and,  before  he  can  obtain  a  patent 
he  must  make  proof  that  his  occupancy,  to- 
gether with  that  of  his  vendor,  has  covered 
the  period  of  three  years.  See  articles  4218ff, 
4218k,  Batts'  Ann.  Civ.  St  As  stated  by  our 
supreme  court  In  Bchwarts  t.  McCall,  67  S. 
W.  81,  It  is  quite  clear  that  the  term  "occu- 
pancy," as  used  In  our  statutes  regulating 
the  sale  of  school  lands,  signifies  actual  set- 
tlement and  residence  upon  the  land:  and 
the  undisputed  testimony  in  this  case  clearly 
shows  that  appellant  was  not  soch  an  occn- 
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pant  of  the  land.  It  galgbt  have  comported 
with  vUdom,  Justice,  and  sound  state  policy 
U  the  legislature  bad  embodied  In  the  stat- 
ute providing  for  the  sale  of  school  lands  a 
proTlalim  by  which  an  actual  settler  entitled 
to  purchase  additional  lands  without  actual 
settlement  thereon  might  purchase  such  land 
from  another  actual  settler,  who  had  not 
completed  the  three-years  occupancy,  and 
hold  under  such  purchase  without  actual  set- 
tlement upon  the  laud.  But  the  legislature 
has  not  seen  proper  to  so  make  the  law,  and, 
upon  the  contrary,  has  in  such  cases  made 
actual  settlement  for  thoee  years  a  condition 
precedent  to  the  Issuance  of  title.  The  legis- 
lature had  the  power  to  malie  the  law  as  it 
did,  and  It  Is  the  duty  of  courts  to  enforce 
it  as  the  legislature  has  made  it,  no  matter 
what  hardships  may  result  to  particular  in- 
dividuals. We  therefore  conclude,  conceding 
Gober  to  hare  been  an  actual  settler  In  good 
faith,  that  as  it  Is  shown  by  the  undisputed 
eTklence  that  he  abandoned  his  occupancy  of 
the  land,  thereby  forfeiting  his  right  to  it, 
and  appellant  failed  to  make  actual  settle- 
ment upon  it,  and  failed  to  show  that  he  had 
complied  with  the  provisions  of  the  statute 
authorizing  him  to  purchase  additional  school 
lands,  In  that  be  foiled  to  show  that  be  had 
made  the  first  payment  and  executed  his 
obligation  to  the  state  tot  the  remaiader  of 
the  purchase  money,  appellee,  upon  the 
agreed  facta,  was  entitled  to  a  judgment  for 
the  land,  and  the  cbui't  might  have  peremp- 
torily directed  a  verdict  for  him.  The  agreed 
statement  shows  that  at  the  time  appellee 
made  his  application  to  puichase,  the  land 
was  classified,  appraised,  and  placed  upon 
the  market  for  sale  In  the  manner  prescribed 
by  law;  that  he,  together  with  bis  family, 
made  actual  settlement  upon  the  land  three 
days  before  he  made  his  application  to  pur- 
chase; that  his  application  was  in  due  form; 
that  be  made  the  first  payment  as  required 
by  law;  that,  with  his  family,  he  hns  con- 
tinuously occupied  it  as  a  home  since  he  first 
settled  thereon,  owning  no  other  land,  and 
occupying  the  land  In  question  in  good  faith, 
for  the  puTiMMe  of  making  it  bis  home.  With 
these  facts  agreed  to,  and  the  Gober  title 
eliminated,  appellee,  as  between  himself  and 
appellant.  Is  the  owner  of  the  land,  and  the 
trial  court  might  have  so  instructed  the  Jury. 
We  find  no  error  in  the  record,  and  the  Judg- 
ment will  be  affirmed.    Affirmed. 


WANHSCAFFE  v.  PONTOJA.t 

(Court  of  Civil  Appeal  of  Texas.    May  16, 

1901.) 

ulso  contract-statctb  of  frauds— part 
performance!— breach— bam  ages  —  quan- 
tum meruit  —  county  court  —  jurisdic- 
tion—amount— question  for  jury. 
1.  Aft  oral  contract  to  clear,  grub,  and  fence 

lasd  for  the  use  thereof  for  three  years  and 
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the  wood  cut,  was  taken  oat  of  the  statute  of 
frauds  by  part  performance;  plaintiff  having 
been  given  possession  and  performed  part  of 
tbe  work. 

2.  Where,  under  a  contract  to  grab  and  fence 
land  for  the  use  thereof  for  three  years  and 
the  wood  cut,  if  plaintiff,  after  part  perform- 
ance, is  driven  off  by  defendant,  his  damages 
are  the  value  of  the  use  of  the  land  for  the 
three  years,  and  of  the  wood,  less  what  it 
would  cost  him  to  carry  out  his  contract,  and 
be  cannot  recover  specially  for  work  done  on 
the  fence. 

8.  Where,  under  a  contract  to  clear  and  fence 
land  for  the  use  thereof  for  three  years  and 
the  wood,  plaintiff,  without  sufficient  cause, 
abandons  his  contract  after  part  performaacet 
be  may  recover,  on  a  quantum  mwuit,  the 
value  of  his  services,  leaving  defendant  to  re- 
coup damages  for  the  failure  to  perform. 

4.  Where,  in  an  action  in  the  county  court 
for  $300  damages  tor  breach  of  contract,  de- 
fendant pleaded  under  oath,  to  the  jurisdiction, 
that  the  amonnt  in  controversy  was  less  than 
$200,  and  that  plaintiffs  allegation  of  amonnt 
was  false  and  fraudulently  made,  to  give  the 
eonuty  court  Jurisdiction,  and  there  was  evi- 
dence in  support  of  soch  plea,  the  question  was 
for  the  jury. 

Appeal  from  Bexar  county  court;  Robert 
B.  Green,  Judge. 

Action  by  Brijldo  Pontoja  against  C 
Wanhscafle.  From  a  Judgment  for  plaintiff, 
defendant  ai^ieals.    Reversed. 

Appellee  (plaintiff  in  the  court  below)  al- 
leged In  his  petition  that  on  the  9th  day  of 
November,  1S09,  be  entered  into  a  contract 
with  defendant  (appellant)  whereby  it  was 
agreed  that  plaintiff  should  grub  and  clear  20 
acres  of  land  situated  In  Bexar  county,  Tex., 
dig  the  post  boles,  and  cut  the  posts  neces- 
sary for  fencing  the  same,  and  that.  In  con- 
sideration for  such  services  to  be  rendered, 
the  defendant  agreed  that  plaintiff  should  be 
entitled  to  and  receive  all  the  firewood  that 
might  be  cut  on  the  land,  and,  in  addition 
thereto,  be  entitled  to  have  the  use  and  rent 
of  tlie  land  free  of  charge  from  the  date  of 
said  contract,  for  the  period  of  three  years; 
that,  with  the  consent  of  defendant  plaintiff 
immediately  entered  into  possession  of  the 
land,  and  proceeded  to  carry  out  his  part  of 
the  contract  cleared  10  acres  of  said  lanit, 
removed  all  the  brush  therefrom,  and.  In  ad- 
dition, dug  77  post  holes,  and  prepared  77 
posts,  set  them  In  the  holes,  and  tamped 
them,  and,  while  in  possession  of  said  land, 
was  proceeding  to  carry  out  said  contract 
when,  on  the  5th  day  of  March,  1900,  de- 
fendant refused  to  permit  him  to  proceed  fur- 
ther to  carry  out  the  same,  and  unlawfully, 
by  force  and  threats,  ejected  him  from  the 
possession  of  said  premises,  and  refused  to 
permit  him  to  further  proceed  under  said  con- 
tract; that  the  rental  value  of  the  land  la 
$100  per  annum;  that  the  fair  value  of  dig- 
ging post  holes  is  15  cents  each;  that  the 
reasonable  value  of  cutting,  preparing,  and 
tamping  posts  is  15  cents  each;  that  he  had 
mt  10  cords  of  wood  from  the  land,  to  which 
he  was  entitled,  and  which  defendant  refus- 
ed to  permit  him  to  remove  from  the  land, 
and  has  converted  to  his  own  use;  and  that 
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Its  market  value  Is  |Q0.  These  allegations 
are  followed  In  bis  petition  by  a  prayer  for 
actual  damages  for  tbe  rental  value  of  the 
laud  for  tbe  term  of  three  years,  for  the 
value  of  the  firewood,  post  holes,  and  cutting 
and  tamping  the  posts,  and  tor  exemplary 
damages  In  tbe  sum  of  |800.  In  tbe  second 
count  of  bis  petition  the  plaintiff  alleged  that 
If,  for  any  reason,  said  contract  should  be 
held  invalid,  at  tbe  Instance  and  request  of 
defendant  he  performed  services  and  did  the 
work  and  labor  set  forth  In  tbe  foregoing 
count,  grubbed  and  cleared  said  land,  dug 
said  post  holes,  and  cut  and  prepared  the 
posts,  as  before  averred;  that  the  same  arc 
Improvements  Increasing  the  value  of  the 
land;  and  that  the  reasonable  and  fair  value 
of  said  labor  so  performed  Is  the  sum  of  $300, 
which  the  defendant  thereby  became  obligat- 
ed and  promised  to  pay  plaintiff,  which  the 
defendant  has  refused  and  failed  to  do,  to  his 
damage  In  the  sum  of  $300.  The  defendant 
pleaded  under  oath,  to  the  Jurisdiction  of  the 
court,  that  the  amount  In  controversy  waa  less 
than  $200,  and  that  tbe  allegations  as  to  the 
amount  of  damages  sustained  were  false,  and 
fraudulently  made  for  the  fraudulent  purpose 
of  conferring  Jurisdiction  upon  tbe  county 
court.  His  answer  then  contains  special  ex- 
ceptions to  the  petition,  a  plea  of  the  statute 
of  frauds,  a  general  denial,  and  a  plea  In  re- 
convention. The  case  was  tried  before  a  Jury, 
who  returned  a  verdict  in  favor  of  plaintiff 
for  the  sum  of  $42  actual  damages;  and,  upon 
his  voluntarily  remitting  $2.50  thereof,  Judg- 
ment was  rendered  in  bis  favor  against  the 
defendant  for  $38.50. 

O.  S.  Robinson,  for  appellant 

NEIIiL,  J.  (after  stating  tbe  facts).  1. 
While  the  evidence  shows,  without  contradic- 
tion, that  tbe  contract  was  originally  within 
the  statute  of  frauds,  it  with  equal  clearness 
shows  that  it  was  taken  out  of  the  statute 
by  a  part  performance;  It  being  shown  that 
appellee  was  placed  In  possession  of  the  prem- 
ises by  appellant,  and  that  while  in  such  pos- 
session he  partly  performed  his  contract,  by 
grubbing  and  clearing  a  part  of  the  land, 
thereby  Increasing  Its  value. 

2.  Under  the  first  count  in  his  petition,  the 
appellee  was  not  entitled  to  recover  anything 
for  digging  post  holes  and  cutting  and  tamp- 
ing the  posts,  nor  for  clearing  and  grubbing 
the  land.  For  these  services  he  was  to  have 
tbe  use  of  tbe  land  for  three  years  free  of 
rent,  and  have  as  bis  own  the  firewood  cut 
on  the  premises.  Therefore  the  measure  of 
damages,  had  a  breach  of  the  contract  by  ap- 
pellant been  shown,  would  hare  been  the 
rental  value  of  the  premises  for  the  term  of 
three  years,  and  the  reasonable  value  of  the 
firewood  cut  thereon,  less  what  it  would  have 
cost  the  appellee  to  carry  out  his  part  of  the 
contract  In  its  charge  submitting  the  mcas- 
xtn  of  damages  claimed  In  the  first  count  bi 
appellee's  petition  for  a  breach  of  the  con- 


tract the  conrt  erred  In  instructing  fbe  Jury 
that  in  tbe  event  they  should  find  that  appel- 
lant refused  to  permit  appellee  to  proceed 
with  bis  contract  they  should  find  for  tbe 
latter  the  reasonable  market  value  for  dig- 
ging post  holes,  and  for  cutting,  preparing, 
and  tamping  the  posts.  As  it  is  apparent 
from  tbe  record  that  the  verdict  was  not 
fonnd  upon  the  allegations  in  the  first  count 
of  tbe  petition,  but  upon  tbe  second,  for  a 
quantum  meruit  this  error  may  be  regarded 
as  harmless. 

3.  Ou  contracts  of  the  nature  of  tbe  one 
declared  upon  and  shown  by  the  evidence  in 
this  case.  It  is  held  in  this  state  that  not- 
withstanding the  contractor  has,  either  will- 
fully or  without  sufficient  excuse,  abandoned 
his  contract  be  may  recover  on  a  quantuiu 
meruit  the  value  of  his  services,  leaving  the 
owner  of  tbe  premises  to  recoup  damages  for 
his  failure  to  perform  his  contract  Batsell 
V.  Railway  Co.,  4  Tex.  Civ.  App.  585,  23  S. 
W.  652,  and  authorities  cited.  Therefore  the 
court  did  not  err  in  submitting  the  case  to 
the  Jury  upon  the  second  count  of  appellee's 
petition.  This  was,  perhaps,  the  only  count 
It  should  have  been  submitted  upon;  for  the 
evidence  strongly  tends  to  show  that  the  ap- 
pellee voluntarily  abandoned  the  performance 
of  his  part  of  the  contract 

4.  There  was  evidence  tending  to  show  that 
the  appellee,  in  bis  petition,  knowingly  alleg- 
ed his  damages  to  exceed  $200  for  the  fraud- 
ulent purpose  of  conferring  Jurisdiction  up- 
on the  county  court.  As  the  appellant  In  his 
plea  to  its  jurisdiction,  alleged  that  such  alle- 
gations as  to  the  amount  of  damages  were 
falsely  made  for  the  fraudulent  purpose  of 
conferring  Jurisdiction  in  a  conrt  where,  un- 
der the  facts.  It  did  not  exist,  the  question 
raised  by  such  plea  and  the  evidence  should 
have  heea  submitted  to  the  determination  of 
the  Jury;  and,  on  account  of  tbe  failure  of 
tbe  court  to  submit  such  issue,  its  Judgment 
is  reversed,  and  the  cause  remanded. 


6ILR0T  et  al.  v.  RICHARDS  et  al. 

(Court  of  Clvii  Appeals  of  Texas.    May  20, 

IflOl.) 

WILLS  —  ELECTION  —  HUSBAND  AND  WIPE  — 
COMMUNITY  PROPERTY— LAPSE  OF"  DEVIPB- 
EVIDBNCB  —  ADMISSIBILITY  —  FUNERAL  EX- 
PENSES —  ATTORNBT'S  FBB3  —  OWNERS  IN 
COMMON. 

1.  Where  testator  devises  commuaity  prop- 
erty to  a  person  other  than  his  wife,  but  de- 
vises other  property  to  the  wife,  which  she  ac- 
cepts, It  is  an  election  which  will  estop  her 
from  denying  the  right  of  testator  to  dispose 
of  the  community  property. 

2.  Where  testator  devises  certain  lots,  on 
which  there  is  a  house,  which  Is  community 
property,  to  his  mother,  but  gives  his  wife  the 
first  year's  rent  thereon,  and  the  mother  dies 
before  testator,  the  acceptance  of  the  rents  by 
the  wife  does  not  estop  ner  from  claiminK  the 
house  as  community  property,  since  the  death 
of  the  mother  prevents  the  will  from  passing 
the  community  property. 

3.  Where  a  house  wliich  Is  community  prop- 
erty is  situated  on  lota  owned  by  the  husband. 
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the  wife  is  entitled  to  be  relmbnrsed  therefor 
from  the  heiis  to  whom  the  property  descends. 

4.  Where  the  wife  of  a  deceased  husband 
claims,  in  a  suit  against  her  by  the  heirs  of  the 
latter  to  recover  certain  lots  inherited  from  the 
husband,  that  certaia  improvements  on  the 
lots  were  constructed  from  community  monty, 
and  the  imnrovemeuts  are  shown  to  have  been 
made  during  ttie  existence  of  the  marriage 
relation,  the  issue  whether  the  improvements 
are  commnnity  property  should  be  submitted 
to  the  jury. 

6.  It  was  error  for  the  conrt  to  exclude  evi- 
dence of  the  amonnt  of  money  invested  in  snch 
improvements. 

6.  Under  Rev.  St.  art.  2302,  prohibiting  evi- 
dence of  transactions  with  or  statements  of  de- 
ceased in  an  action  by  or  against  heirs,  evi- 
dence of  a  wife  that  her  deceased  husband  told 
her  after  their  marriage  that  he  had  but  very 
little  money  is  inadmissible  in  a  suit  by  the 
husband's  heirs  against  the  wife,  in  which  her 
right  to  compensation  for  community  improve- 
ments on  property  descending  to  the  heirs  is  in 
issne. 

7.  A  wife  is  not  entitled  to  be  reimbursed  for 
street  Improvements  which  are  not  a  lien  on 
the  property  of  the  husband  descending  to  his 
heirs,  though  they  were  made  with  community 
mon^. 

8.  Funeral  expenses  of  a  husband  which  are 
paid  by  the  wife  are  community  expenses,  and 
cannot  be  charged  against  land  descending  to 
his  heirs. 

9.  Attorney's  fees  paid  by  a  wife  in  resisting 
the  contest  of  her  husband's  will  cannot  be 
charged  against  intestate  real  estate  passing  to 
the  heirs  of  the  hnsband,  since  the  wife  is  in- 
dividually liable  therefor. 

10.  The  lapse  of  a  devise  of  real  estate  charged 
with  payment  of  a  specific  legacy  by  the  death 
of  the  devisee  before  the  testator  does  not 
canse  the  legacy  to  lapse. 

11.  Where  real  estate  is  devised  to  A.,  with 
a  specific  legacy  of  one  year's  rent  to  B.,  but 
requiring  the  latter  to  pay  $150  thereof  to  A., 
and  the  devise  lapses  by  reason  of  the  death 
of  A.  liefore  the  death  of  the  testator,  the  $150 
Is  held  by  B.  In  trust  for  the  heirs  of  the  tes- 
tator. 

12.  A  co-owner  of  property,  who  is  holding  it 
adversely  to  the  other  tenants,  cannot  insure 
the  property  and  charge  the  co-tenants  with  a 
portion  of  uie  premiums. 

Appeal  from  district  court,  Dallas  county; 
J.  J.  Eckford,  Judge. 

Trespass  to  try  title  by  Alice  Richards  and 
others  against  Parmelia  Gilroy  and  husband. 
From  a  judgment  in  favor  of  plaintiffs,  all 
parties  appeal.    Reversed. 

J.  C.  Muse,  for  appellants.  W.  J.  Moroney 
and  Joseph  M.  Dickson,  for  appellees. 

NEIIiL,  J.  This  suit  was  brought  by  the 
appellees  against  Parmelia  Gilroy,  with 
whom  her  husband  has  joined  pro  forma  as 
a  defendant.  In  the  form  of  an  action  of 
trespass  to  try  title  to  recover  lots  18  and 
19,  block  A,  Burford,  Stemmons  &  Williams' 
addition  to  the  city  of  Dallas.  The  petition 
alleges  that  plaintiffs  and  defendants  were 
the  joint  owners  of  the  lots,  and  sets  out  the 
Interest  of  the  respective  parties,  and  prays 
for  a  partition  and  judgment  for  the  rents 
and  profits  of  said  property.  By  special  an- 
swer, Mrs.  Uilroy  claimed  the  property  in 
controversy  under  the  will  of  her  deceased 
husband,  D.  C.  Mitchell;  that.  If  she  was 
not  eatltled  to  all  the  property  under  the  will, 


one-half  of  It  descended  to  her  as  the  sur- 
Tlving  wife  of  her  deceased  husband,  it  hav> 
log  been  his  separate  property,  and  there 
being  no  children  by  their  marriage.  She 
then  avers  that  certain  ImproTements  were, 
after  her  marriage  with  D.  G.  Mitchell,  and 
Itefore  his  death,  placed  upon  the  property, 
and  paid  for  with  funds  of  the  community, 
and  prays  to  recover  the  value  of  the  im- 
provements, and  that  they  be  adjudged  a 
charge  upon  the  property;  that  in  the  man- 
agement of  the  property  she  has  been  com 
pelled  to  pay  water  rents,  taxes,  repairs, 
and  Insurance  premiums  thereon,  which  she 
claims  should  either  be  deducted  from  the 
rents  collected  by  her,  or  charged  in  her  fa- 
vor against  the  property.  She  also  claims 
that  the  funeral  expenses  of  her  deceased 
husband,  paid  by  her,  ana  attorney's  fees  in 
probating  his  will,  should  also  be  adjudged 
a  lien  in  her  favor  upon  the  property.  Upon 
the  trial  of  the  case  the  trial  judge,  evi- 
dently deeming  the  principal  facts  uncon- 
troverted  or  established  by  the  undisputed 
testimony,  submitted  to  the  Jury,  by  special 
issues,  only  these  questions  for  their  de- 
termination: "(1)  What  is  the  value  of  lots 
18  and  19,  independent  of  the  improvements? 
(2)  What  is  the  value  of  the  improvements 
upon  lots  18  and  19?"  The  answer  to  the 
first  was  $5,000;  to  the  second,  $1,500.  The 
trial  judge  then  found,  and  entered  In  the 
judgment,  as  his  conclusions  of  law  and 
fact,  that  the  lots  were  the  separate  property 
of  D.  C.  MitcbeU,  who  died  on  the  8th  day 
of  July,  1897,  leaving  a  will,  by  the  terms 
of  which  his  widow,  Parmelia  Mitchell,  the 
plaintiff,  was  given  the  right  to  collect  the 
rents  from  said  lots  for  the  first  12  months 
after  her  husband's  death,  and,  after  giving 
his  mother,  Ellen  (or  Ellenor)  Morris,  $150, 
to  pay  all  taxes  due  on  the  property,  and  do 
with  the  balance  as  she  wished;  that  to  his 
mother,  Ellen  (or  Ellenor)  Morris,  he  de- 
vised said  lots,  with  improvements  thereon, 
subject  to  said  bequest  to  his  wife;  that  El- 
len (or  Ellenor)  Morris  died  before  D.  0. 
Mitchell,  and  that  as  to  the  property  devised 
to  his  mother  he  died  intestate;  that  D.  O. 
Mitchell  never  had  any  children  or  child; 
that  his  father  died  before  he  did;  that  he 
left  surviving  him  tour  sisters  and  the  chil- 
dren of  one  deceased  brother  and  two  de- 
ceased sisters,  all  of  whom  are  parties  to  the 
suit,  and  who  inherited  one-half  Interest  in 
the  two  lots  in  controversy,  and  that  Parme- 
lia Mitchell  (now  Ollroy)  Inherited  the  other 
one-half  interest,  they  being  all  his  heirs; 
that  Parmelia  Mitchell  has  since  married 
John  Gilroy.  He  then  finds  the  extent  of 
the  interest  of  each  party  to  the  property, 
as  well  as  in  the  rents  collected  by  Mrs. 
Gilroy  (save  for  the  first  year)  since  Mitch- 
ell's death.  He  then  finds  that  appellants, 
Parmelia  and  John  Ollroy,  are  entitled  to 
credit  on  the  rents  charged  for  repairs,  fire 
insurance,  taxes,  water  rents,  and  commis- 
sions paid  for  rent  collections  since  July  8, 
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1898,  to  be  prorated  according  to  the  Inter- 
est of  tbe  several  parties;  tliat  said  appel- 
lants are  entitled  to  no  otbw  credits,  nor  to 
any  allowance,  credit,  or  compensation  on 
account  of  tbe  improvements  erected  duringr 
the  Ufe  of  O.  C.  Mitchell;  that  they  are 
charged  with  legal  interest  on  the  net  amount 
due  at  and  from  the  Ist  day  of  January  of 
each  year;  and  that,  accordli^  to  the  ac- 
count thus  stated,  there  is  now  due  and  ow- 
ing by  th&Ba  to  tbe  other  Joint  owners,  ap- 
pellees, in  tbe  proportion  stated,  the  sum  of 
$962.21.  It  is  then  adjudged  that  the  par- 
ties to  the  suit  are  the  Joint  owners  of  the 
lots  In  controTeray,  together  with  the  Im- 
provements thereon,  the  Interest  of  each 
owner  being  specifically  stated,  and  commis- 
sioners are  appointed  to  partition  the  proper- 
ty between  them;  and  Judgment  was  entered 
against  appellants  in  favor  of  appellees  for 
the  sum  of  $062.21,  found  by  the  court  as  he- 
fore  stated,  together  with  all  costs  of  suit 
expended  up  to  the  .time  Judgment  was  enter- 
ed. All  the  parties— plaintifFs  and  defend- 
ants—excepted  to  the  Judgment  thus  render- 
ed,- gave  notice  of  appeal,  and  have  assigned 
errors. 

Tbe  facts  found  by  the  trial  Judge  are  un- 
disputed, and  as  to  them  there  is  no  contro- 
versy. The  contention  is  that  the  court  err- 
ed In  not  submitting  other  issues  of  fact  to 
tbe  Jury,  and  in  its  conclusions  of  law  upon 
the  facts  found,  as  will  be  shown  from  tbe 
assignments  of  error  of  the  several  parties. 
Before  considering  these  assignments  of  er- 
ror, in  view  of  the  questions  raised  by  them, 
it  may  be  well  to  insert  here  the  provl3l(»M 
of  D.  C.  MitcheU's  will.  They  are  as  fol- 
lows: "After  the  payment  of  my  Just  debts 
and  funeral  expenses,  I  bequeath  and  devise 
as  follows:  To  my  wife,  Farmelia  K.  Mltch- 
til,  I  give  all  of  lot  14,  block  149;  lots  3  and 
4  in  block  138;  3  and  4,  block  £,  of  Middle- 
ton  Bros.  Central  Avenue  addition  of  Mur- 
phy and  Bolan  official  map  of  the  city  of 
Dallas.  1  also  give  Parmelia  E.  Mitchell 
all  money  on  hand,  notes  and  accounts  due 
me,  with  the  right  to  collect  twelve  months' 
rent  (the  first  twelve  months  after  my  death) 
from  the  tenants  in  the  bouse  on  lots  18  and 
19  In  block  149,  and,  after  giving  my  mother, 
Ellen  (or  EUenor)  Morris,  the  sum  of  $150.00 
(one  hundred  and  fifty  dollars),  and  pay  all 
taxes  due  on  tbe  above-named  property,  do 
with  the  balance  of  the  receipts  as  I  have 
verbally  Instructed,  or  as  she  may  wish.  To 
my  mother,  Ellen  (or  EUenor)  Morris,  I  give 
all  of  lots  18  and  19,  block  149,  with  all  the 
improvements  on  same,  and  to  do  with  them 
as  ahe  may  see  proper,  after  the  above-nam- 
ed conditions  have  been  complied  with.  In 
testimony  whereof,  I  hereunto  set  my  hand, 
in  the  presence  of  three  witnesses,  declare 
this  to  be  my  last  will,  this  10th  day  of  De- 
cember, 1888."  It  is  deemed,  also,  necessary 
to  state  here  that  the  uncontroverted  evi- 
dence shows  that  the  Improvements  upon 
lots  18  and  19,  found  by  the  Jury  to  be  of  the 


value  of  $1,500,  were  made  after  Mitchell 
married  Farmelia:  but,  whether  with  sep- 
arate or  community  funds,  it  does  not  other- 
wise appear  from  the  evidence. 

The  first  assignment  of  error  Is  that  "tbe 
court  erred  in  holding,  as  a  matter  <rf  law, 
that  Parmelia  Gilroy,  n6e  Mitchell,  was  es- 
topped, under  the  will  of  D.  C.  Mitchell,  from 
recovering  the  community  money  invested 
and  used  in  the  Improvement  of  the  separate 
property  of  her  husband,  described  In  plain- 
tiffs' petition,  or  from  recovering  tbe  value 
of  the  improvements  constructed  upon  said 
separate  property."  This  assignment  as- 
sumes that  tbe  improvements  made  upon  the 
lots  were  made  with  community  funds;  for,  un- 
less they  were  made  with  such  funda.  It  ean- 
not  be  said  that  tbe  court  held,  as  a  matter 
of  law,  that  Mrs.  Oilroy  was  estopped  by 
the  will  from  recovering  either  the  money 
so  Invested,  or  the  value  of  the  Improve- 
ments. There  Is  no  specific  finding  hy  the 
court  that  the  improvementa  upon  die  lots 
were  made  or  paid  for  with  such  funds.  Ap- 
pellants (plaintiffs  below)  requested  the  court 
to  submit  the  issue  to  the  Jury  as  to  whether 
the  Improvements  constructed  upon  the  lots 
were  paid  for  out  of  the  community  money 
of  D.  O.  Mit<!hell  and  his  wife;  but  the  court 
refused  to  submit  such  Issue,  and  its  failure 
to  do  so  is  assigned  as  error.  From  the  re- 
fusal of  the  court  to  submit  this  issue.  It  may 
be  assumed  that  the  court  deemed  tbttt  the 
fact  that  the  improvements  were  made  dur- 
ing their  marriage  was  sufficient  proof  that 
they  were  paid  for  with  community  funds, 
and  held,  as  a  matter  of  law,  that  Mrs. 
Gilroy  was  estopped  from  recovering  the 
money  or  the  value  of  the  Improvements  by 
exercising  her  right  under  the  will  to  col- 
lect the  first  12  months'  rent,  after  the  death 
of  the  testator,  from  tiie  tenants  on  the  prop- 
erty in  controveray,  which  the  uncontrovert- 
ed evidence  shows  she  did.  "Election,"  as 
defined  by  Judge  Story,  it  "the  obligation 
imposed  upon  a  party  to  choose  between  two 
inconsistent  or  alternative  rights  or  claims 
in  cases  where  there  is  a  clear  intention  of 
the  person  from  whom  he  derives  one  that  he 
should  not  enjoy  both."  Story,  Eq.  Jur.  I 
1075.  As  applied  to  tbe  law  of  wills.  It 
simply  means  that  be  who  takes  under  a  will 
mast  conform  to  all  Its  provisions.  He  can- 
not accept  a  benefit  given  by  tbe  testa- 
mentary instrument,  and  evade  Its  burdens. 
If  he  takes  a  beneficial  interest  In  the  estate 
under  the  will,  equity  will  hold  him  to  his 
choice,  and  it  will  be  conclusively  presumed 
that  he  Intends  thereby  to  ratify  and  eon- 
form  to  every  part  of  it  In  order  to  put  the 
donee  of  a  benefit  under  a  will  to  an  election, 
two  things  are  essential:  (1)  The  testator 
must  give  property  of  his  own,  and  (2)  he 
must  profess  to  dispose  of  property  belong- 
ing to  the  donee.  Adams,  Bq.  88.  The  foun- 
dation of  the  doctrine  of  election  rests  upon 
a  presumptive  intention  upon  the  part  of  the 
testator  that  the  donee  was  not  to  take  a 
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double  beneflt  Underh.  Wills,  f  728.  The 
huBband  cannot  devise  community  property 
contrary  to  tbe  wife's  wishes,  but  U  be  at- 
tempts to  do  so,  and  she  recognizes  sucli 
disposition  by  accepting  under  tbe  will,  as 
devisee,  rights  she  would  not  otherwise  be 
entitled  to,  she  Is  precluded  from  disputing 
the  valldl^  of  the  disposition  of  her  prop- 
erty, opon  the  doctrine  of  election.  Speer, 
Manied  Women,  I  1C2;  Lee  v.  McFarland 
<Te.x.  Civ.  App.)  46  S.  W.  2S1;  Smith  t.  But- 
ler, 85  Tex.  120,  19  S.  W.  1083;  Rogers  v. 
Trevanthau,  C7  Tex.  400,  3  S.  W.  569;  Mc- 
Clary  v.  Duckworth  (Tex.  Civ.  App.)  67  S. 
W.  817;  In  re  Stewart's  Estate,  74  Cat.  98, 16 
Pac.  445. 

If  It  were  shown  that  the  ImprovementB,  of 
which  Mrs.  Gilroy  claims  the  value,  were 
erei^ted  and  paid  for  with  the  community 
funds  of  her  deceased  hnsbaud,  is  she,  upon 
the  priuciples  above  stated,  by  reason  of  her 
collecting  and  appropriating  the  one  yeai-'s 
rent  on  the  premises  in  controversy,  be- 
queathed her  by  the  will,  estopped  from  re- 
covering the  value  of  the  Improvements,  or 
the  money  paid  for  them?  From  the  fact 
that  a  wlU  does  not  take  ^ect  until  the 
death  of  the  testator,  to  vest  any  interest.  It 
follows  that  In  case  of  an  immediate  gift, 
whether  real  or  personal,  where  the  benefici- 
ary dies  before  the  testator,  the  gift  lapses; 
and  where,  as  In  this  case,  there  Is  no  re- 
siduary legatee,  it  descends  to  the  heirs  as 
real  property  of  which  the  deceased  was  in- 
testate. Under  this  principle,  the  title  to  the 
two  lots  in  controversy,  by  reason  of  Mitch- 
ell's mother  having  died  before  he  did,  de- 
scended and  vested  in  bis  heirs.  Just  as 
though  no  will  had  ever  been  made.  Then,  If 
it  should  be  conceded  that  the  Improvements 
were  made  with  community  funds,  the  only 
property  (excluding  the  year's  rent)  received 
by  Mitchell's  wife  under  the  will  was  com- 
munity; and  upon  his  death,  Mitchell  leav- 
ing no  children,  she  would  have  been  entitled 
to  it  all,  except  the  rents,  Independent  of 
the  win.  Sanbum  v.  Deal,  3  Tex.  Civ.  App. 
386,  22  S.  W.  192.  As  no  property  owned  In- 
dividually or  separately  by  Mrs.  Gilroy  was 
devised  by  the  will  to  any  one,  except  her- 
self, the  doctrine  of  estoppel  by  election  has 
no  application.  Speer,  Married  Women,  H 
162,  137.  ITierefore  we  conclude  that  Mra 
.  Gilroy  was  not  estopped  by  reason  of  her  col- 
lecting the  year's  rents  from  claiming  the 
value  of  tbe  Improvements  erected  on  the 
premises,  If  they  were  made  with  community 
funds,  and  that,  If  the  court  based  Its  re- 
fusal to  allow  her  the  value  of  the  Improve- 
mentB upon  tbe  groimd  of  such  estoppel,  it 
was  an  error.  If  the  Improvements  which 
were  made  upon  tbe  lots  In  controversy  were 
paid  for  with  community  funds,  the  com- 
munity would  be  entitled  to  be  reimbursed  to 
tbe  extent  of  such  payments,  or  value  of  the 
improvements.  Sanbum  v.  Deal,  3  Tex.  Civ. 
App.  391,  22  S.  W.  192,  and  authorities  cited. 
And  as  Mra.  Gilroy,  upon  the  death  of  Mitch- 


eU,  succeeded  to  the  rights  of  tbe  community 
(whether  by  inheritance  or  under  tbe  will  It 
makes  no  dlfTerence),  she  would  be  entitled 
to  be  reimbursed.  Under  tbe  facts  developed 
upon  the  trial  of  this  case.  It  cannot  be  said, 
as  a  matter  of  law,  that  the  improvements 
were  made  and  paid  for  with  community 
funds,  or  that  they  were  not  made  and  paid 
for  with  community  funds.  See  Rice  v.  Rice, 
21  Tex.  58;  Medlenka  v.  Downing,  59  Tex. 
37;  Watte  v.  Miller,  76  Tex.  16,  13  S.  W.  16; 
Duke  V.  Reed,  64  Tex.  715;  McDougal  v. 
Bradford,  80  Tex.  564,  16  S.  W.  619.  While 
the  bm-deu  was  upon  appellants  to  show  that 
community  funds  were  expended  in  the  Im- 
provements (Welder  v.  Lambert,  91  Tex.  527, 
44  S.  W.  281),  It  was  a  question  of  fact,  that 
should  have  been  determined  from  the  evi- 
dence in  this  case,  whether  community  funds 
were  so  expended.  And,  in  our  opinion,  the 
court  erred  in  refusing  to  submit  the  special 
Issues  requested  by  appellants,  which  sep- 
arately presented  the  question  for  the  deci- 
sion of  tbe  Jury,  whether  the  imjprovements 
on  lots  18  and  19  were  paid  for  out  of  the 
community  money  of  D.  O.  Mitchell  and 
wife.  If  they  were  paid  for  with  community 
funds,  Mrs.  Gilroy,  as  the  representative  of 
the  community,  would  be  entitled  to  be  reim- 
bursed to  the  extent  of  the  money  so  in- 
vested. Sanbum  v.  Deal,  supra;  Rice  v. 
Rice,  supra;  Schwartzman  v.  Cabell  (Tex. 
Civ.  App.)  49  S.  W.  116.  And  the  com-t  erred 
in  not  admitting  proof  as  to  tbe  amoimt  of 
money  invested  In  the  improvement  of  said 
lots. 

As  we  have  licld  that  this  Is  a  case  in 
which  the  doctrine  of  election  to  take  under 
a  will  does  not  so  apply  as  to  estop  Mrs. 
Gilroy  from  asserting  her  right  to  be  reim- 
bursed for  community  funds  expended  in 
improvements  of  the  property,  and  the  land 
in  controversy  was  not  affected  by  the  will, 
we  do  not  think  that  It  was  permissible  for 
her  to  testify  that  D.  C.  Mitchell,  after  she 
married  him,  told  her  that  he  had  very  lit- 
tle money.  Therefore  the  court  below  did 
not.  in  our  opinion,  err  in  holding  such  testi- 
mony Inadmissible,  under  article  2802,  Hev. 
St 

It  not  being  shown  that  the  cost  of  the 
street  ImprovementB  for  which  Mrs.  Gilroy 
asks  to  be  reimbursed  was  a  lien  or  charge 
upon  the  lots  in  controversy,  the  court  did 
not  err  in  refusing  to  give  Judgment  in  her 
favor  against  the  appellees  for  any  of  the 
money  expended  by  the  community  or  her 
in  making  such  improvements.  Nor  did  the 
court  err  In  refusing  to  charge  the  property 
Involved  in  this  suit  with  the  funeral  ex- 
penses of  O.  C.  Mitchell,  paid  by  his  wife, 
nor  with  the  money  paid  by  her  as  attorney's 
fees  for  defending  the  suit  to  contest  her 
husband's  will  The  first  (funeral  expenses) 
was  a  charge  upon  the  community,  and  the 
latter  upon  her  individually. 

The  death  of  a  devisee  of  lands  which  are 
devised,  charged  with  a  legacy  to  be  paid 
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out  of  tbe  rents  and  profits,  causing  the 
d&rise  to  lapse,  has  no  effect  upon  the  lega- 
cy; for  that  is  still  good,  and  must  be  paid. 
Therefore,  notwithstanding  the  lapse  of  the 
devise  of  the  lands  to  the  testator's  mother 
by  reason  of  her  death,  there  was  no  lapse, 
by  reason  of  her  death,  of  so  much  of  the 
legacy  arising  from  the  rents  of  tbe  land  as 
was  bequeathed  Mrs.  Gilroy  under  the  will. 
This  was  the  first  year's  rents  after  the  tes- 
tator's death,  which  was  charged  with  a  be- 
quest of  $150  to  his  mother.  This  donation 
of  $150  to  Ellen  Morris  lapsed  by  reason  of 
her  death  prior  to  the  testator's,  and,  when 
collected  by  Mrs.  GUroy,  was  held  In  trust  by 
her  for  the  heirs  of  her  deceased  husband. 
Therefore  the  court  erred  In  not  adjudging  It 
to  said  heirs,  to  be  divided  among  them  In 
the  same  proportion  as  the  land;  she  being 
entitled  to  one  half  of  It,  and  the  appellees 
to  the  other  half. 

Mrs.  GUroy  was  not  authorized  by  the  ap- 
pellees to  effect  the  Insurance  upon  the  prop- 
erty for  which  she  paid  the  premiums  after 
July  6,  1898.  When  the  policies  were  taken 
out,  she  was  claiming  the  property  adverse- 
ly to  her  Joint  owners.  A  Joint  owner,  who 
does  not  represent  his  co-owner,  but  holds 
the  property  adversely  to  him,  cannot  legally 
Insure  the  entire  property  from  loss  by  fire, 
and  charge  any  part  of  the  Insurance  to  his 
co-owner,  against  his  consent  Therefore  the 
court  erred  In  crediting  Mrs.  Gilroy  with 
the  Insurance  premiums  paid  by  her  for  the 
time  after  July  8,  1898.  On  account  of  the 
errors  Indicated,  the  Judgment  of  the  district 
court  la  reversed,  and  the  cause  remanded. 


CRAIGHEAD  ▼.  FARMERS'  BUILDING  & 
LOAN  ASS'N. 

(Supreme  Ooxat  of  Arkansas.    Jane  1,  1901.) 

BILLS  AND  NOTES— SURETY— AOREBMBNT  FOR 

DBLIVERY—BRBACH— AGENCY— BONA 

FIDE  PURCHASER— NOTICE. 

1.  Where  a  surety  signed  a  note,  and  allow- 
ed the  maker  to  take  it  under  an  agreement 
that  it  should  not  be  delivered  until  another 
person  also  signed  as  surety,  the  maker  was 
the  agent  of  the  surety  for  the  purpose  of  de- 
livering the  note,  and  hence  the  fact  that  the 
maker  exceeded  his  authority,  and  delivered 
the  note  without  obtaining  the  other  signature 
as  agreed,  was  no  defense  la  an  action  against 
the  surety  by  a  bona  fide  purchaser  for  value. 

2.  Where  one  of  plaiiitilT's  ageats  was  short 
In  his  accounts,  and  another  agent,  sent  to  ad- 
lust  the  matter,  offered  to  settle  the  shortage 
by  accepting  a  note  indorsed  by  defendant, 
who  signed  under  an  agreement  that  the  note 
should  not  be  delivered  until  also  indorsed  by 
another,  there  was  nothing  in  the  nature  of 
tbe  transaction  to  give  plaintifTa  agent  notice 
of  such  agreement,  or  put  him  on  inquiry  con- 
cerning it,  and  heuce  piaintifF  was  an  innocent 
holder,  against  whom  defendant  could  not 
plead  his  equitable  defease. 

Appeal  from  chrcult  court.  Garland  county; 
Alexander  M.  DufQe,  Judge. 

Action  by  the  Farmers'  Building  &  Loan 
Association  against  T.  J.  Craighead.    From  a 


Judgment  In  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Wood  &  Henderson,  for  appellant  J.  D. 
Klmbell,  for  appellee. 

BUNN,  0.  J.  This  Is  a  snit  on  a  promis- 
sory note,  of  which  the  following  Is  a  copy, 
to  wit:  "$375.00.  Hot  Sprhigs,  Ark.,  Dec 
20,  1890.  Ninety  days  after  date  I  promise 
to  pay  to  the  order  of  T.  J.  Craighead  three 
hundred  and  seventy-five  ($375.00)  dollars  at 
the  Arkansas  National  Bank,  of  Hot  Springs, 
Arkansas,  for  value  received,  with  Interest 
from  maturity  at  the  rate  of  ten  per  cent 
per  annum  until  paid.  [Signed]  Charles  R. 
Cogsif ell."  Across  the  face  of  this  note  was 
this  Indorsement:  "Protested  for  nonpay- 
ment, this,  the  1st  April,  1897.  [Signed] 
Fred  N.  Rlx,  Notary  Public."  Further  In- 
dorsed as  follows:  "T.  J.  Craighead.  F.  G. 
Rice."  This  suit  was  tried  on  the  complaint 
and  answers  of  defendant  in  the  Garland 
county  common  pleas  court,  resulting  in 
Judgment  for  the  amount  claimed  In  the  com- 
plaint, and,  reserving  all  proper  exceptions, 
the  defendant  appealed  to  the  circuit  court 
of  said  county.  In  the  circuit  court  the  de- 
fendant T.  J.  Craighead,  filed  his  amended 
answer,  which  Is  in  words  and  figures,  to 
wit:  "The  defendant  T.  J.  Craighead,  for 
his  amendment  to  his  original  answer  herein, 
says  that  he  Indorsed  the  note  sued  on  here- 
in with  the  distinct  understanding  and 
agreement  at  the  time  with  tbe  said  G.  R. 
Cogswell,  the  maker  thereof,  that,  before  the 
same  should  become  In  full  force  and  effect 
that  he,  the  said  maker,  was  to  get  one  P. 
J.  Deloney  to  indorse  or  sign  said  note  as 
surety  thereto;  that  said  Deloney  never  sign- 
ed said  note,  and  the  same  became  thereby 
void,  and  the  plaintiff  Is  not  an  Innocent 
bolder  or  owner  of  said  note;  that  It  did  not 
obtain  the  same  through  tbe  due  course  of 
trade,  and  Is  not  an  innocent  holder  thereof, 
and  It  obtained  the  said  note  with  notice  of 
defendant's  equities  against  the  same;  that 
he  is  not  Indebted  to  the  plaintiff  In  any 
sum  whatever;  that  said  note  Is  void,  and  he 
is  not  liable  to  plaintiff  In  any  sum  thereon 
whatever."  This  amended  answer  to  the 
complaint  raises  the  only  substantial  Issue  In 
the  case.  The  evidence  shows  that  Cogswell 
bad  been  the  local  agent  of  plaintiff  com- 
pany at  Hot  Springs,  and  had  gotten  behind 
In  his  accounts  with  the  company.  There- 
upon the  company  sent  its  other  agent  from 
Nashville,  Tenn.,  McWherter  by  name,  to  ad- 
Just  the  matter.  McWherter  talked  the  mat- 
ter over  with  Cogswell,  and  proposed  to  give 
him  further  time  to  pay  the  amount  of  the 
shortage,  which  they  had  found  to  be  $375, 
If  the  latter  would  make  a  good  note.  In- 
dorsed by  good  men,  which  Cogswell  said  he 
thought  he  could  do,  naming  Deloney  as  a 
man  he  thought  would  aid  him  by  indorsing 
for  him.  This  was  the  occasion  of  a  confer- 
ence between  McWherter  and  Deloney,  and, 
as  we  infer,  with  the  knowledge  of  Cogswell. 
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Deloney  had  McWberter  to  explain  the  na- 
ture of  the  trouble  Cogs'n-ell  had  gotten  Into, 
and  the  amount  of  the  shortage,  and  the 
character  of  the  note  he  was  asked  to  In- 
dorse. He  Anally  refused  to  Indorse  the  note 
for  Cogswell  as  requested,  and  the  result  of 
this  conference  was  communicated  to  Cogs- 
well by  McWherter,  and  two  or  three  days 
after  Cogswell  Informed  McWherter  that  he 
thought  Craighead  would  indorse  the  requir- 
ed note  for  him.  McWherter  desired  the 
flrst  indorser  to  be  named  in  the  note  as 
payee  for  convenience  of  negotiation,  and 
wrote  out  a  note  payable  to  Craighead,  who 
was  to  Indorse  the  same  also;  and  in  this 
form  it  was  taken  by  Cogswell  to  Craighead, 
and  he  was  asked  by  Cogswell  to  indorse 
it  In  that  shape,  which  he  at  flrst  refused  to 
do,  but  ultimately  indorsed  it,  and  gave  it  to 
Cogswell  to  not  deliver  it  untli  Deloney 
would  also  indorse  it  Cogswell,  without 
presenting  the  note  to  Deloney,  carried  it 
back  to  McWherter,  who  requested  him  to 
procure  another  name  to  make  the  note  safe, 
doubtless  having  in  view  the  rules  pertaining 
among  brokers;  and  Cogswell  then  induced 
Rice  to  indorse  it,  and  in  this  shape  the  note 
was  accepted  by  McWherter.  Although  no 
express  words  to  that  effect  were  used  at  the 
time,  yet  all  the  circumstances  connected 
with  the  transaction  carry  no  other  meaning 
than  that  the  note  was  accepted  in  satisfac- 
tion of  the  demand  against  Cogswell.  In  the 
case  of  Tabor  v.  Bank,  48  Ark.  454,  8  S.  W. 
805,  referred  to  in  the  opinion  and  judgment 
of  the  trial  court  in  this  case,  this  court  said 
(quoting  from  the  syllabus):  "A  surety  who 
signs  a  note  with  an  agreement  that  the 
maker  is  not  to  deliver  it  to  the  payee  until 
it  Is  signed  by  other  sureties  cannot  plead 
against  an  innocent  payee,  without  notice  of 
the  agreement,  the  fraud  of  the  maker  in 
delivering  It  without  the  additional  sureties. 
He  is  regarded  as  having  constituted  the 
maker  as  his  agent  to  negotiate  the  note, 
and,  having  clothed  him  with  the  means  of 
perpetrating  the  fraud,  he  must  bear  the 
loss."  But,  in  order  to  meet  the  force  of 
this  ruling,  defendant  in  the  case  at  bar 
contends  that  from  the  very  nature  of  the 
transaction,  as  appears  from  the  face  of  the 
note  as  delivered  to  McWherter,  the  plaintiff 
was  not  an  innocent  bolder  of  it,  since  it  is 
merely  an  accommodation  paper;  and  that 
plaintiff  was  affected  with  notice  for  that 
reason,  or  was  in  that  way  put  on  inquiry, 
which,  if  reasonably  followed  up,  would  have 
led  to  a  knowledge  of  the  understanding  be- 
tween Craighead  and  Cogswell.  He  also  con- 
tends that  a  similar  legal  result  follows  from 
the  fact  that  the  maker  of  the  note  held 
possession  of  the  same  between  the  time  it 
was  signed  and  Indorsed  by  Cogswell  and 
Craighead  and  the  delivery  of  the  same  to 
McWherter  and  the  acceptance  by  him.  The 
note  was  not  finally  executed  until  delivered 
to  and  accepted  by  McWherter.  Until  then 
it  was  in  the  possession  of  Cogswell  as  the 


agent  of  Craighead  and  Rice,  so  far  as  this 
particular  point  is  concerned.  Nor  is  it  pos- 
sible to  see  why  it  should  be  said  that  Mc- 
Wherter should  be  held  to  make  Inquiry  as 
to  the  bona  fides  of  a  transaction  which  had 
been  consummated  In  exact  ccmformity  to 
his  directions  by  the  parties  to  it,  so  far  as 
he  knew.  It  is  not  contended  that  he  had 
any  knowledge  of  the  secret  understanding 
between  Craighead  and  Cogswell  as  to  the 
Indorsement  and  delivery  of  the  note;  nor 
Is  it  claimed  that  there  was  any  circumstance 
putting  him  on  notice,  except  the  face  of  the 
paper.  The  object  of  all  the  parties  was  to 
obtain  an  extension  of  time  to  settle  bis 
shortage,  and  to  do  so  it  was  necessary  to 
execute  and  deliver  to  plalntlfTs  agent  Mc- 
Wherter the  note  in  settlement  of  the  indebt- 
edness. This  was  done  by  Craighead  and 
Rice,  the  neighbors  and  friends  of  Cogswell, 
and  In  a  manner  which  could  neither  raise 
suspicion  nor  suggest  Inquiry  on  the  part  of 
McWherter,  a  stranger,  that  any  secret  trans- 
action would  be  relied  on  to  defeat  the  ob- 
ject in  view.  Had  there  been  anything  to 
put  him  on  his  notice,  he  doubtless  would 
have  declined  to  have  anything  to  do  with 
it,— not  even  to  the  extent  of  Inquiry.  Craig- 
head relied  upon  Cogswell  to  carry  out  the 
understanding  between  them,  and,  he  hav- 
ing failed  to  do  so,  Craighead  must  suffer  the 
consequences.  We  deem  it  unnecessary  to 
discuss  the  other  questions  raised,  as  we  see 
no  reversible  error  In  relation  to  any  of  them. 
The  Judgment  is  affirmed. 


CROWDKR  V.  STATE. 
(Supreme  Court  of  Arkansas.    June  1,  1901.) 

CRIMINAL  LAW— FORMER  CONVICTION— VOL- 
UNTARY PLEA  OP  OUILTT  —  JUSTICE  OP 
THE    PEACE— JURISDICTION— MISDEMEANOR. 

1.  Under  Saud.  &  H.  Dig.  $  2343  et  aeq.,  pro- 
viding that  persons  who  have  committed  a 
misdemeanor  may  submit  a  statement  of  such 
offense  to  a  justice  of  the  peace  "of  the  town- 
ship where  the  offense  occurred,"  and  plead 
guilty  to  the  same,  a  submission,  plea  of  guil- 
ty, and  conviction  before  a  justice  of  another 
township  than  the  one  In  which  the  offense 
was  committed  is  not  a  bar  to  a  subsequent 
conviction  for  the  same  offense. 

2.  Sand.  &  H.  Dig.  §  2343,  authorizing  pleas 
of  guilty  to  misdemeanors  before  a  justice  of 
the  peace  of  the  township  where  the  offense 
occurred,  is  not  unconstitutional  because  cir- 
cumscribing the  jurisdiction  of  justices  of  the 
peace,  since  the  section  is  not  a  limitation  of 
Jurisdiction  generally,  but  merely  restricts  the 
validity  of  such  voluntary  pleas. 

Appeal  from  circuit  court,  White  county; 
Hance  N.  Hutton,  Judge. 

Gus  Crowder  was  convicted  of  gaming,  and 
he  appeals.    Affirmed. 

J.  P.  Roberts,  for  appellant  Jeff  DarlB, 
Atty.  Gen.,  and  Chas.  Jacobson,  for  the  State. 

BUNN,  C.  J.  This  is  aa  Indictment  for 
gaming.  There  was  a  plea  of  former  convic- 
tion, verdict  of  guilty,  and  Judgment  and  sen- 
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tence  accordingly,  from  which  the  defendant 
appeals,  after  motion  for  new  trial  filed  and 
overruled.  The  plea  of  former  conviction  la 
aa  follows,  to  wit:  "Comes  H.  A.  Orowder, 
the  above-named  defendant,  indicted  as  Gas 
Crowder,  and  files  bis  plea  of  former  convic- 
tion to  the  Indictment  herein,  and  says  that 
he  is  not  guilty  as  charged,  because  be  says 
that  heretofore,  to  wit,  on  the  13th  day  of 
January,  1900,  he  pleaded  guilty  to  said  of- 
fense before  Thomas  KlUen,  a  Justice  of  the 
peace  of  Negro  Hill  township,  in  White  coun- 
ty, Arkansas,  for  playing  poker  In  Red  River 
township.  White  county,  on  the  9th  day  of 
January,  1900,  which  Is  the  same  identical 
game  charged  In  the  indictment  herein  as 
having  been  played  on  the  7th  day  of  Decem- 
ber, 1899;  that  he  was  fined  by  said  Justice 
of  the  peace  for  his  said  offense  In  the  sum 
of  ten  dollars  and  the  costs,  which  said  fine 
and  costs  hare  long  since  been  paid  by  the 
defendant;  that  he  is  the  same  person  named 
in  said  indictment  as  Gus  Crowder,  and  the 
offense  with  which  he  is  charged  Is  the  same 
for  which  he  was  punished  as  aforesaid.  A 
copy  of  the  Judgment  of  said  Justice  of  the 
peace  as  aforesaid  is  herewith  filed,  marked 
12xhiblt  A,'  and  Is  made  a  part  hereof. 
Wherefore  the  defendant  prays  Judgment  for 
his  discharge."  The  following  Judgment 
was  entered  by  said  Justice  of  the  peace,  to 
wit;  "Now,  on  this  the  13th  day  of  January, 
1900,  comes  H.  A.  Orowder,  and  enters  his 
plea  of  guilty  to  gaming  by  playing  poker  In 
White  county,  Arkansas,  on  the  9th  day  of 
December,  1899,  whereupon  the  court  assess- 
ed a  fine  against  him  for  said  offense  for  ten 
dollars,  and,  having  no  constable  In  Negro 
HUl  township,  said  fine  Is  charged  against 
H.  A.  Crowder,  constable  of  Red  River  town- 
ship, in  White  county."  It  thus  appears  that 
tbe  defendant,  H.  A.  Crowder,  alias  Gus 
Crowder.  was  constable  of  Red  River  town- 
ship In  White  county,  and  that  he  Is  the  par- 
ty named  In  the  Indictment,  and  that  he  vol- 
untarily appeared  before  Tom  Killen,  one  of 
the  Justices  of  the'  peace  of  Negro  Hill  town- 
ship. In  the  same  county,  and  pleaded  gtillty 
to  having  committed  the  Identical  offense 
charged  in  the  indictment;  that  the  offense 
was  committed  in  Red  River  township  on  the 
9th  day  of  December,  1899.  It  appears  on 
the  other  Iiand,  that,  as  charged  in  the  in- 
dictment, the  offense  was  charged  as  having 
been  committed  on  the  7th  day  of  December. 
The  state  interposed  her  demurrer  to  the 
plea  of  former  conviction,  which  was  sus- 
tained, and,  refusing  to  plead  over.  Judgment 
of  conviction  was  rendered  against  the  de- 
fendant, and  a  fine  of  $10  was  assessed 
against  him,  and  he  appealed. 

Briefly  stated,  defendant  committed  the 
offense  of  gaming  on  the  7th  day  of  Decem- 
ber, 1890,  in  Red  River  township.  On  the 
13th  of  December  he  entered  hia  voluntary 
plea  of  guilty  before  a  Justice  of  the  peace 
in  another  township,  and  tills  former  convic- 
tion ta«  pleaded  in  tUs  out.    Tbe  demurrer  to 


the  plea  was  based  upon  section  2343,  Sand. 
&  H.  Dig.,  and  was  so  sustained  by  tbe  court 
The  defendant  contends  that  those  sections 
of  the  digest  are  in  contravention  of  the  cod- 
sUttttion,  in  this:  that  they  circnmscrlbe  the 
Jurisdiction  of  Justices  of  the  peace.  In  our 
view  of  it  these  statutes  were  enacted  for 
the  purpose  of  preventing  frauds  upon  the 
laws  in  the  cases  of  misdemeanor,  and  are 
not  restrictions  upon  the  Jurisdiction  general- 
ly of  Justices  of  the  peace  to  hear  and  deter- 
mine cases  less  than  felony,  but  rather  are 
wholesome  provisions,  regulating  the  manner 
of  entering  pleas  of  guilty,  and  restricting 
the  validity  of  such  pleas  to  the  townships 
in  which  the  offense  Is  committed^  and  pro- 
riding  the  necessary  statements  of  the  plea, 
and  other  matters  of  mere  procedure  named 
therein.  None  of  these  requirements  were 
observed,  and  the  plea  of  guilty  was  there- 
fore InsufDcient  The  Judgment  is  therefore 
affirmed. 


CASTLKBEURY  v.  STATE. 
(Sopreme  Conrt  of  Arkansas.    June  1,  IWL) 

CRIMINAL     LAW  —  INDICTMENT  —  MOTION    TO 
QUASH— APPEAL— NEW  TRIAU 

1.  Where  the  defendant  files  a  motion  to 
quash  the  indictment,  and  offers  evidence  in 
support  thereof,  wliich  the  court  refuses  to 
hear,  an  order  overruling  a  motion  for  new 
trial  which  assiigned  the  denial  of  the  motion 
as  error  is  sufflcieut  to  authorize  the  supreme 
court  to  review  the  refusal  to  hear  the  evi- 
dence, though  such  refusal  is  not  recited  in  tbe 
motion. 

2.  Where  a  negro  defendant  files  a  motion  to 
quHRh  an  indictmeut  on  tbe  ground  that  the 
grand  jury  was  impaneled  before  the  commis- 
Bion  of  the  crime,  and  tliat  negroes  had  been 
discriminated  against  and  excluded  from  such 
jury,  it  is  error  to  overrule  the  motion  to  quash 
without  first  bearing  evidence  as  to  the  facts 
alleged. 

Appeal  from  circuit  court,  Pulaski  county; 
W.  H.  Pemberton,  Special  Judge. 

Fred  Oastleberry  was  convicted  of  larceny, 
and  he  appeals.    Reversed. 

Sclplo  Jones  and  J.  H.  Oirmichael,  for  ap- 
pellant. Geo.  W.  Murphy,  Atty.  Gen.,  for 
the  State. 

HUGHES,  J.  The  appellant  was  Indicted 
for  larceny,  pleaded  not  guilty,  was  tried  and 
convicted,  and  appealed  to  this  conrt 

When  the  cause  was  called  for  trial,  the 
defendant  filed  a  motion  to  quash  the  indict- 
ment He  offered  to  Introduce  evidence  to 
sustain  the  allegations  in  said  motion,  which 
the  court  declined  to  hear,  and  overruled  the 
motion,  to  aU  of  which  the  defendant  except- 
ed, and  filed  his  motion  for  a  new  trial,  which 
was  overruled  by  the  court  to  which  the 
defendant  excepted.  The  attorney  general 
contends  that  the  question  made  in  the  court 
below  is  not  presented  here,  and  that  the 
appellant  has  nothing  before  the  court  Inas- 
much as  he  failed,  in  his  motion  for  a  new 
trial,  to  make  the  court's  refusal  to  bear  tes- 
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tlinony  upon  bis  motion  one  of  bla  grounds* 
tor  a  new  trial.  But,  as  we  understand,  he 
did  make  the  action  of  the  conrt  In  overrul- 
ing his  motion  to  quash  the  Indictment  a 
gTonnd  for  a  new  trial.  In  his  motion  for  a 
new  trial,  which  was  overruled,  and  to  which 
he  excepted.  The  refusal  of  the  court  to 
hear  evldaace  on  the  motion  to  qnasb  was, 
In  effect,  saying:  "Grant  that,  if  the  facts 
exist  as  set  up  In  your  motion,  the  motion 
Is  bad,  In  law;  there  Is  nothing  In  It,"  This 
was.  In  effect  treating  the  motimi  aa  bad  up- 
on demurrer,  and  snstalnlng  the  demnrrer. 
Was  the  motion  good,  the  facts  set  up  In-  it 
being  conceded  for  the  argument?  The  mo- 
tion Is  as  follows:  "Gomes  Selpio  A.  Jones, 
attorney  for  the  defendant  Fred  Castleber- 
ry,  and  moves  the  court  to  qnash  the  Indict^ 
ment  against  him  herein  for  the  following 
reasons,  to  wit:  First  Because  the  offense 
for  which  be  stands  charged  in  the  Indict- 
ment, and  as  shown  by  the  Indictment  herein 
against  him,  was  committed,  if  committed 
at  all,  after  the  Impaneling  and  swearing 
In  of  the  grand  Jury  thst  found  said  Indict- 
ment, and  he  was  therefore  deprived  of  ills 
right  and  opportnnlty  to  be  present  at  the 
Impaneling  and  swearing  In  of  the  grand 
Jnry  herein,  and  had  no  oxiportnnlty  to  ch<R- 
lenge,  nor  has  be  made  any  plea  whatever 
to  said  indlctmoit;  and  therefore  be  claims 
the  right  and  opportunity  of  challenging  the 
formation  and  impaneling  of  said  grand  Jury 
at  tbis  time.  Second.  That  be  has  not  been 
arraigned,  nor  has  he  pleaded  In  any  way 
to  said  indictment  and  that  said  grand  jury 
which  found  said  Indictment  was  composed 
exclusively  of  white  persons,  and  that  all 
persons  of  color  or  of  African  descent  and 
known  as  'negroes,'  were  excluded  from  said 
grand  Jury  on  the  account  of  their  race  and 
color;  that  one-third  of  the  inhabitants  and 
one-fourth  of  the  legal  electors  of  this  county 
are  persons  of  color  or  of  African  descent, 
known  as  'negroes,'  and  were  exdnded  from 
serving  on  said  grand  Jury  by  the  commis- 
sioners of  said  county  on  account  of  their 
race  and  color,  and  for  no  other  reason. 
Third.  That  the  Jury  commissioners  of  this 
(Pulaski)  county  have  for  a  long  period  of 
time,  to  wit,  sixteen  (16)  years,  neglected 
and  refused  and  excluded  all  colored  person 
or  persons  of  African  descent  from  serving 
on  said  Juries  solely  on  account  of  their  race 
and  color.  That  said  exclusion,  neglect,  and 
refural  is  a  discrimination  against  this  de- 
fendant who  is  a  negro,  and  is  a  denial  to 
blm  of  an  equal  protection  of  the  laws,  as 
guarantied  to  him  under  the  constitution  of 
the  United  States.  Fourth.  That  all  the  cir- 
cuit Judges  for  a  great  number  of  years  have 
been  white  persons;  that  they  have  selected 
no  persons  of  color  or  of  African  descent, 
known  as  'negroes,'  to  serve  as  Jury  com- 
misslcmers  in  this  county;  that  although 
there  are  many  persons  of  color  or  of  African 
descent,  known  as  'negroes,'  In  said  Pulaski 


county,  qualified  to  serve  as  Jury  commls- 
slonei-8,  they  have  been  excluded,  on  account 
of  their  race  and  color,  by  said  Judges,  in 
the  selection  of  Jury  commissioners;  that 
said  failure  of  said  circuit  Judges  to  select 
any  persons  of  color  or  of  African  descent, 
known  as  'negroes,'  to  serve  as  Jury  commis- 
sioners. Is  a  discrimination  against  this  de- 
fendant, who  la  a  person  of  color  or  African 
descent,  known  as  a  'negro,'  and  Is  a  denial 
to  him  of  equal  protection  of  the  laws,  un- 
der the  constitution  of  the  United  States. 
All  of  which  the  defendant  Is  now  ready  to 
verify."  And  the  same  was  verified.  The  de- 
fendant Fred  Castleberry,  to  sustain  his 
motion  to  quash  the  indictments  herein,  sub- 
poenaed witnesses,  who  were  sworn,  and 
were  offered  to  prove  the  allegations  set  out 
In  his  motion  to  quash  said  Indictment;  but 
when  said  witnesses  were  called,  and  ttaeir 
testimony  offered,  to  sustain  said  allegation, 
the  court  declined  and  refused  to  hear  the 
statement  of  said  witnesses,  or  any  evidence 
upon  said  motion,  over  the  objection  of  the 
defendant  to  which  refusal  of  the  court  to 
hear  such  testimony  the  defendant  at  the 
time  excepted,  and  asked  that  his  exceptions 
be  noted  of  record,  which  was  accordingly 
done.  As  we  understand  the  decision  In 
Carter  v.  State,  177  U.  a  442,  20  Sup.  Ot 
G87,  44  li.  Ed.  83d.  It  is  held  (quoting  from 
the  syllabus):  "A  person  of  the  African  race 
was  indicted  in  an  Inferior  court  of  a  state 
for  a  murder  committed  since  the  impaneling 
of  the  grand  Jury,  and,  before  pleading  in 
bar,  presented  and  read  to  the  court  a  mo- 
tion to  quash,  duly  and  distlnctiy  alleging 
that  all  persons  of  the  African  race  were  ex- 
cluded, because  of  their  race  or  c<dor,  from 
the  grand  Jury  which  found  the  indictment, 
and,  as  was  stated  In  his  bill  of  exceptions 
allowed  by  the  Judge,  offered  to  Introduce 
witnesses  to  prove  that  allegation;  but  the 
court  refused  to  hear  any  evidence  upon  the 
subject  and,  without  investigating  whether 
the  allegation  was  true  or  false,  overruled  the 
motion,  and  defendant  excepted.  After  con- 
viction and  sentence,  he  appealed  to  the  high- 
est court  of  the  state  in  which  a  decision 
lu  the  case  could  be  had.  The  court  affirmed 
the  Judgment,  upon  the  assumption  that  the 
defendant  had  introduced  no  evidence  upon 
the  motion  to  quash.  Held,  that  this  was 
plainly  disproved  by  the  statements  in  the 
bill  of  exceptions,  and  that  the  Judgment  of 
affirmance  dented  to  the  defendant  a  right 
duly  set  up  and  claimed  by  him  under  the 
constitution  of  the  United  States,  and  must 
therefore  be  reversed  by  this  court  on  writ 
of  error."  The  court  below  erred  in  overrul- 
ing the  motion  to  quash  without  hearing  the 
evidence.  The  appellant  was  entitled  to  in- 
troduce testimony  to  sustain  the  allegations 
In  his  motion.  Smith  v.  State,  162  U.  S. 
596,  601,  16  Sup.  Ct  90O,  40  L.  Bd.  1082.  For 
the  error  Indicated,  the  Judgment  is  reversed, 
and  the  cause  is  remanded  for  a  new  trIaL 
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TTGARD  V.  FALOR. 

(Snpreme  Court  of  Missouri,  DiTision  No.  2. 

May  21,  1901.) 

EXECUTORS— WITHHOLDING  ASSETS— ACTION— 

PLBADINO— WITNESS— BVIDENCB 

—INSTRUCTIONS. 

1.  Rot.  St  1899,  !  74,  prorides  that,  if  an 
executor  or  other  person  interested  in  an  es- 
tate file  an  affidavit  that  he  belicTes  any  pei^ 
sou  has  concealed,  or  embezzled,  or  wrongfully 
withheld  any  assets  of  the  deceased,  the  court 
may  compel  the  appearance  of  such  person. 
Section  To  requires  that,  if  a  party  does  not 
admit  allegations  of  nffldavit,  interrogatories 
be  filed.  An  affidavit  charged  that  an  executor 
of  the  will  had  concealed  and  has  in  his  pos- 
session certain  assets  of  the  estate,  which  he 
has  neglected  and  refused  to  inventory.  There- 
upon certain  interrogatories  were  filed,  and  an- 
swers by  the  defendant.  Held  that,  after  the 
filing  of  the  interrogatories  and  the  answers 
thereto,  it  was  immaterial  that  the  affidavit- 
only  charged  the  concealing  of  assets,  where 
the  interrogatories  and  the  answers  did  not 
refer  to  the  concealing  of  assets,  but  only  to 
the  "withholding"  of  the  same. 

2.  That  in  proceedings  under  Rev.  St.  1890, 
{{  74,  78,  to  compel  an  executor  to  inventory 
certain  property  of  the  estate,  the  plaintiff  was 
compelled  to  file  interrogatories  for  defendant 
to  answer,  did  not  make  him  a  witness  for 
plaintiff,  so  as  to  waive  defendant's  incompe- 
tency as  a  witness  as  to  transactions  had  with 
his  decedent. 

S.  In  proceedings  against  an  executor  to  dis- 
cover assets,  the  executor  was  an  incompetent 
witness  as  to  business  occurrences  between 
himself  and  the  testator,  his  father,  out  of 
which  the  alleged  withholding  of  assets  arose. 

4.  An  objection  to  a  question  is  insufficient 
which  merely  states  that  the  question  is  "in- 
competent." 

5.  In  proceedings  against  an  executor  for 
withholding  assets,  where  defendant  admits 
having  received  money  alleged  to  have  been 
withheld,  but  states  that  it  was  a  gift  to  him, 
the  burden  was  on  him  to  establish  such  fact. 

6.  In  proceedings  against  an  executor  to  re- 
cover assets  alleged  to  have  been  withheld, 
where  the  executor  claims  that  such  property 
was  given  to  him  by  his  testator,  an  instruc- 
tion that,  if  deceased  gave  it  during  his  life- 
time to  the  executor,  he  was  not  required  to 
inventory  it,  was  as  favorable  to  defendant  as 
the  facts  authorized. 

Appeal  from  circuit  court,  Vernon  county; 
D.  P.  Stratton,  Judge. 

Proceedings  by  W.  F.  Tygard,  trustee  of 
Leroy  Falor  and  others,  against  Charles 
Falor,  executor  of  the  will  of  Ellas  Falor. 
Judgment  for  defendant  in  the  probate  court, 
and  plaintiff  appeals  to  the  circuit  court 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Templeton  &  Hales  and  M.  T.  January,  for 
appellant  Wight  &  Wight  and  T.  J.  Smith, 
for  respondent 

SHERWOOD,  P.  J.  Proceeding  Instituted 
In  the  probate  court  of  Vernon  county  by 
Tygard,  as  trustee,  under  the  provistons  of 
sections  74,  75,  77,  78,  Rev.  St  1899,  against 
Charles  Falor,  as  executor  of  his  father's 
will,  to  compel  him  to  inventory  certain 
property.  Section  74  makes  provision  that: 
"If  the  executor  or  administrator,  or  other 
person  interested  in  any  estate,  file  an  af- 


'fldavlt  in  the  proper  court,  stating  that  the 
affiant  has  good  cause  to  believe  and  does 
believe  that  any  person  has  concealed  or  em- 
bezzled, [or  is  otherwise  wrongfully  with- 
holding] any  goods,  chattels,  money,  twoks,, 
papers  or  other  evidences  of  debt  of  the  de- 
ceased, and  has  them  in  his  possession  or 
under  his  control,  the  court  may  cite  sndi 
person  to  appear  before  it,  and  compel  snch 
appearance  by  attachment."  Section  75  re- 
quires, in  case  the  party  cited  does  not  admit 
the  allegations  of  the  affidavit,  that  inier- 
rogatories  be  filed  and  answered  by  the  party 
cited.  Section  77  declares  bow  the  Issue 
raised  upon  the  interrogatories  and  answers 
thereto  shall  be  tried,  and  that  it  the  issue 
be  found  adversely  to  the  party  cited,  then 
the  court  shall  compel  the  delivery  of  the 
property,  etc.  Section  78  gives  like  proceed- 
ings against  executors  and  administrators  as 
against  others  mentioned  In  section  75.  The 
preliminary  affidavit  filed  by  Tygard  in  its 
charging  part  declares  that:  "Charles  Falor, 
executor  of  the  will  of  Ellas  Falor,  deceased, 
at  the  county  and  state  aforesaid,  has  con- 
cealed, and  now  has  In  his  possession,  cer- 
tain property  and  assets  belonging  to  the  es- 
tate of  said  deceased,  to  wit,  money  to  the 
amount  of  between  |2,700  and  $2,800  (the 
exact  amount  of  which  is  unknown  to  the 
affiant),  which  money  he  has  neglected  and 
refused,  and  still  neglects  and  refuses,  to 
Inventory  as  a  part  of  said  estate,  and  to 
charge  himself  as  such  executor  therewith; 
that  said  sum  of  money  was  received  by  said 
Charles  FSlor  as  the  agent  of  the  said  Ellas 
Falor  prior  to  the  death  of  the  said  Ellas, 
and  was  never  accounted  for  by  said  Charles 
to  the  said  Ellas  in  bis  lifetime,  or  to  his 
estate  since  his  death."  The  executor  was 
brought  into  the  probate  court  upon  citation, 
when  the  plaintiff  proponnded  to  blm  the 
following  Interrogatories:  "Interrogatory  1. 
Did  you,  previous  to  the  death  of  your  fa- 
ther, Ellas  Falor,  between  the  Ist  day  of 
September,  1S95,  and  the  Ist  day  of  March, 
1896,  ship  any  cattle  to  market  at  Kansas 
city,  or  elsewhere,  for  your  father?  If  so, 
how  many,  in  whose  name  were  they  ship- 
ped, at  what  place  or  station  on  the  B.  R. 
were  they  shipped  from,  how  much  were 
they  sold  for,  and  how  much  money  did  you 
receive  on  account  of  the  shipment  and  sale 
of  the  same?  Interrogatory  2.  If  you  an- 
swer that  you  did  receive  money  for  your 
father  on  account  of  the  shipment  and  sale 
of  cattle  belonging  to  him,  state  what  yon 
did  with  the  money.  Did  you  deposit  it  in 
any  bank?  If  so,  what  bank,  the  date  of 
such  deposit,  and  in  whose  name  was  the 
deposit  made?  Interrogatory  3.  If  you  an- 
swer that  you  did  receive  money  belonging 
to  your  father  on  account  of  the  shipment 
and  sale  of  cattle  belonging  to  him  between 
the  dates  mentioned  In  Interrogatory  1,  did 
you  ever  turn  the  same  over  to  your  father, 
and.  If  not,  have  you  ever  charged  yourself 
with  it  as  executor  in  your  Inventory  of  said 
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estate?  W.  F.  Tygard,  trnrtee  for  Leroy 
Falor  et  al.,  by  a  A.  Wight,  Attorney." 
Therenpon  defendant  filed  to  such  Interrog- 
atories these  answers:  "First  In  answer 
to  the  first  Interrogatory  propounded  by  the 
above-named  plaintiff  defendant  says:  I 
shipped  between  September,  1895,  and  March, 
1896,  three  lots  of  cattle  to  Kansas  City.  I 
do  not  remember  the  nnmber.  Shipped  In 
my  name.  Shipped  from  Spragne,  Mo.  The 
three  shipments  amounted  to  $3,618.45,  and  I 
received  that  amount  on  them.  In  answer 
to  the  second  Interrogatory  propounded  by 
the  above-named  plaintiff,  defendant  says: 
All  the  above-named  proceeds  were  deposit- 
ed In  the  Conkllng  Bank,  Nevada,  Mo.,  in  my 
name,  as  follows:  September  (about  23d), 
1890,  $1.M8.80;  January  11,  1896..  $809.66; 
Febmary  U,  1896,  $1,876.03.  Of  this  mon- 
ey, $829.66,— the  January  Alpment— was 
afterwards  deposited  to  my  father's  credit  In 
the  Rich  Hill  Bank.  In  answer  to  the  third 
Interrogatory,  defendant  says  that  of  the 
above  proceeds  of  shipments  of  cattle  he  de- 
posited to  the  credit  of  Ellas  Falor,  In  the 
Rich  Hill  Bank,  on  January  9,  1896,  the  sum 
of  $829.66.  The  balance  of  said  shipments, 
amounUng  to  the  sum  of  $2,783.83,  defendant 
never  turned  over  to  his  father,  for  the  rea- 
son that  his  father  gave  said  money  to  him, 
and  told  him  to  keep  It;  and  he  has  not  char^ 
eed  himself  as  executor  with  said  sum  for 
that  reason.  Defendant  denies  that  he  has 
concealed  said  money,  or  any  other  money 
or  property  belonging  to  the  estate  of  Ellas 
Falor,  deceased.  Qharles  Falor."  The  trial 
In  the  probate  court  resulted  in  a  finding 
and  Judgment  for  defendant.  Plaintiff  took 
the  case  on  appeal  to  the  circuit  court,  where, 
upon  trial  de  novo  upon  the  Interrogatories 
and  answers  thereto,  there  was  a  verdict  for 
him,  the  verdict  being:  "We,  the  Jury,  find 
the  defendant  guilty  of  wrongfully  with- 
holding $2,788  from  the  estate  of  Ellas  Falor, 
as  charged.  C.  C.  H.  Jenningrs,  Foreman." 
And  on  this  verdict  Judgment  went  in  con- 
formity to  section  78,  compelling  defendant 
executor  to  Inventory  the  sum  of  money  thus 
found  by  the  verdict  to  be  due  the  estate, 
and  not  Inventoried  and  accounted  for  by 
such  executor. 

The  court,  at  the  Instance  of  plaintiff,  gave 
these  Instmctldna:  "It  is  admitted  by  the 
pleadings  in  this  case  that  the  defendant, 
CRiarles  Falor,  received  the  sum  of  $2,788 
from  the  sale  of  cattle  belonging  to  his  fa- 
ther, Ellas  Falor,  and  sold  by  him  as  agent 
for  his  father,  between  the  27th  day  of  Au- 
gust, 1895,  and  the  Ist  day  of  March,  1896, 
and  that  he  did  not  pay  the  said  sum  of 
money  to  his  father  in  his  lifetime,  and  has 
not  since  the  death  of  his  father  charged 
himself  in  his  Inventory  as  executor  of  his 
father's  estate  with  said  money,  or  in  any 
way  accounted  to  said  estate  for  the  same. 
Wherefore  the  court  instructs  you  that  you 
will  find  the  defendant  guilty  of  wrongfully 
withholding  said  money  from  said  estate, 
68  8.W.— 18 


in  refusing  to  inventory  the  same  as  such 
executor,  unless  you  shall  further  find  from 
the  evidence  that  the  said  Ellas  Falor  In  hts 
lifetime  gave  said  money  to  said  Charles 
Falor  to  keep  and  hold  as  his  own  property; 
and  before  you  find  that  such  alleged  gift 
was  made  you  must  find  from  the  evi- 
dence that  said  Ellas  Falor  Intended  to  and 
did  part  with  all  Interest  and  title  to  the 
money  in  controversy,  and  in  making  said 
gift  it  was  mutually  understood  and  ag^reed 
between  him  and  the  said  Charles  Falor  at 
the  time  that  It  was  the  absolute  Intention 
of  the  said  Ellas  Falor  to  at  once  pass  the 
title  and  possession  of  said  money  to  said 
Charles  Falor,  and  that  Charles  Falor  at  that 
time  so  understood  and  accepted  the  same." 
"The  court  Instructs  the  Jury  that  the  burden 
of  proof  in  this  case  is  <m  the  defendant, 
and,  onless  you  shall  believe  and  find  from 
the  evidence  that  the  defendant  has  proved 
the  alleged  gift  by  a  preponderance  of  tbe 
evidence,  you  shall  find  the  defendant  guilty." 
"The  court  Instructs  the  Jury  that  the  testi- 
mony of  Charles  Falor  that  his  father  never 
at  any  time  loaned  him,  the  said  Charles 
Falor,  any  money,  is  Immaterial,  Irrelevant. 
and  Incompetent.  Therefore  the  Jury,  In  ar- 
riving at  their  verdict,  should  not  consider 
such  testimony."  To  giving  of  which  de- 
fendant excepted.  Defendant  then  asked, 
and  the  court  gavei  this  Instruction:  "You 
are  Instructed  that  If  yon  believe  from  tbe 
evidence  Ellas  Falor,  deceased,  gave  tbe 
money  in  controversy  during  his  lifetime  to 
his  son  Charles  Falor,  then  said  Charles  Fa- 
lor, as  executor  of  his  father's  estate,  was  not 
required  to  inventory  said  money  as  a  part 
of  said  estate,  and  your  verdict  should  be 
for  defendant."  Defendant  then  asked,  and 
the  court  refused  to  grive,  these  Instructions: 
"The  court  Instructs  you  that  under  the  law 
and  the  evidence  your  verdict  must  be  for 
defendant"  "Tou  are  Instructed  that  this 
proceeding  is  In  the  nature  of  a  criminal 
proceeding,  and  If  you  believe  from  the  evi- 
dence that  Charles  Falor  has  refused  to  in- 
ventory the  money  In  question  as  a  part  of 
the  estate  of  EHlas  Falor  because  he  claimed 
said  money  openly  and  in  good  faith  as  a 
gift  from  his  deceased  father,  and  has  In 
no  way  attempted  to  conceal  said  money, 
or  deny  the  possession  of  it  your  verdict  will 
be  for  defendant"  "The  court  Instructs  the 
Jury  that  the  sole  and  only  question  present- 
ed in  this  issue  for  your  decision  Is  as  to  the 
guilt  or  innocence  of  the  defendant  as  to 
the  concealing  of  the  money  In  question  as 
charged  in  the  complaint"  To  which  re- 
fusal exceptions  were  saved. 

].  The  ruling  made  in  Gordon  ▼.  Eans,  97 
Mo.  587,  4  S.  W.  112,  U  S.  W.  64,  370,  was 
made  on  section  74,  supra,  as  it  now  stands, 
the  words  in  brackets  having  been  added  to 
that  section  by  the  act  of  March  16,  1881. 
Whether  that  section  could  be  applied  to  a 
proceeding  then  pending,  I  entertained  doubt 
I  entertained  doubt  also,  conceding  it  could 
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be  thus  applied,  whether  this  could  be  dose 
without  amendment  of  the  affidavit,  as  to 
■which  the  record  was  silent.  What  were  the 
interrogatories  or  questions  asked  in  that 
case,  and  the  answers  thereto,  was  also  in 
doubt  In  the  case  at  bar,  however,  as  ap- 
pears from  the  affidavit  already  quoted,  no 
eml)eissslement  of  the  assets  was  charged. 
"Concealing  has  simply  the  idea  of  not  letr 
ting  come  to  observation."  Crabb's  Syno- 
nyms. The  word  "conceal"  does  not  neces- 
sarily charge  a  criminal  act.  The  act  of  con- 
cealing assets  might  well  Include,  and  be  re- 
garded as,  the  wrongful  withholding  of  them, 
because  a  wrongful  withholding  may  well 
consist  with  a  retention  under  claim  of  right 
And  the  words  "or  is  otherwise  wrongfully 
withholding"  were  doubtless  added  to  meet 
the  exigencies  discovered  to  exist  in  the 
Gordon-Eans  Case.  Besides,  In  the  present 
case,  the  affidavit  referred  to  charges  lefnsal 
and  neglect  to  Inventory  the  money  in  litiga- 
tion. But  be  this  as  it  may,  section  77, 
aforesaid,  makes  provision  how  the  issue  ih 
such  a  case  is  to  be  made  up,  and  that  is  by 
interrogatories  filed  and  answers  thereto. 
Here,  in  none  of  the  interrogatories  filed,  was 
anything  said  about  embezzlement  or  conceal- 
ment, nor  In  the  answers  thereto,  except  in 
defendant's  answer  to  the  third  interrogatory. 
No  objection  was  taken  to  these  interroga- 
tories either  In  the  probate  or  circuit  court, 
and  these  interrogatories  and  their  answers 
settled  and  definitely  fixed  the  issue  to  be 
tried.  Tbia  being  th6  case,  the  affidavit  bad 
become  functus  officio  when  the  case  went  to 
ti-ial. 

2.  And  as  plaintiff,  as  a  necessary  step, 
had  to  file  interrogatories  to  defendant  tn 
order  to  Institute  proceedings  against  him, 
such  filing  could  not  be  used  as  a  basis  and 
meaus  of  waiving  defendant's  incompetency 
as  a  witness.  Waiver  can  alone  arise  as  the 
result  of  a  voluntary  act  and  not  as  the  re- 
sult of  one  which  the  law  commands  to  be 
done  as  a  means  of  procedure  in  court. 
Hence  the  cases  cited  by  defendant  to  sup- 
port the  view  of  qualifying  a  dlsqnallfled 
party  by  calling  him  as  a  witness  or  taking 
his  deposition  have  no  bearing  or  authority 
in  the  present  Instance. 

3.  And  defendant  was  an  incompetent  wit- 
ness as  to  business  occurrences  taking  place 
during  his  father's  life,  inasmuch  as  the  orig- 
inal contract  or  cause  of  action  on  which  he 
relied  arose,  as  it  is  said,  between  his  father 
and  himself;  and  his  father  was  dead. 
Wendover  v.  Baker,  121  Mo.,  loc.  dt.  297,  25 
S.  W.  918,  and  cases  cited,  and  subsequent 
cases. 

4.  Section  4656,  Bev.  St.  Mo.  1899,  In  re 
gard  to  a  feme  covert  testifying,  contains 
these  provisions:  "No  married  woman  shall 
be  disiiuallfled  as  a  witness  in  any  civil  suit 
or  proceeding  prosecuted  in  the  name  of  or 
against  her  husband,  whether  Joined  or  not 
with  her  husband  as  a  party,  in  the  follow- 
ing cases,  to  wit:    First  In  actions  upon  poli- 


cies of  Insurance  of  property,  so  far  as  re- 
lates to  the  amount  and  value  of  the  prop- 
erty alleged  to  be  injured  or  destroyed;  sec- 
ond, in  actions  against  carriers,  so  far  as  re- 
lates to  the  loss  of  property  and  the  amount 
and  value  thereof;  third,  in  all  matters  of 
business  transactions  when  the  transaction 
was  had  and  conducted  by  such  married  wo- 
man as  the  agent  of  her  husband."  Mrs. 
Falor,  wife  of  defendant  was,  therefore, 
clearly  not  competent  as  a  witness  regarding 
the  conversation  she  says  she  had  with  her 
father-in-law  about  the  litigated  sum  of  mon- 
ey to  the  effect  that  he  said:  "I  linow  Char- 
ley has  that  I  told  him  to  keep  that"  This 
conversation  she  says  took  place  with  her 
father-in-law,  she  having  been  sent  over  there 
by  her  husband  as  bis  agent  to  e^IaJn  to 
ber  father-in-law  respecting  different  amounts 
arising  from  sales  of  cattle,  which  amounts 
were  deposited  by  ber  husband  in  bank  In  his 
father's  name,  and  concerning  which  the  fa- 
ther felt  "worried." .  From  reading  the  stat- 
ute it  is  too  plain  for  discussion  that  Mrs. 
Falor's  testimony  did  not  fall  within  eitlier 
of  the  three  categories  which  are  tfaerdn 
specified.  But  when  Mrs.  Falor  was  intro- 
duced as  a  witness  by  defendant  she  was 
asked  this  question:  "Q.  I  will  ask  you 
whether  or  not  your  husband  authorized  you, 
as  his  agent  to  see  Mr.  Falor  and  arrange 
the  matter  in  question  with  him.  (Oounsel 
for  plaintiff  objects  to  question  as  incompe- 
tent)" It  will  be  noted  that  this  objection  does 
not  to  go  to  the  competency  of  the  witness, 
but  to  that  of  the  propounded  question. 
There  is  a  long  shof  s  difference  between  the 
two  questions.  Adair  v.  Mette,  156  Mo.  496, 
57  S.  W.  561.  And,  aside  from  that,  such 
an  objection  is  itself  "incompetent"  because 
it  states  no  grounds  of  objection.  Merely 
saying  a  question  or  a  witness  or  evidence  Is 
"incompetent  immaterial,  and  irrelevant" 
amounts  to  nothing,  as  this  court  has  so  often 
decided  "times  and  ways  without  number." 
Further  on  in  the  introduction  of  Mrs.  Falor's 
testimony  occurs  this  statement  "Counsel  for 
plaintiff  objects."  Then,  shortly  after  tliat 
after  the  witness  had  testified  as  already 
stated,  occurs  this  passage,  "Counsel  for 
plaintiff  objects  to  witness'  testimony."  But 
no  ground  Is  stated  for  such  objection.  It  is 
ti-ne,  we  have  held  that  where  the  testlmfmy 
is  wholly  inadmissible,  in  whatever  shape  of- 
fered, there  a  general  objection  to  it  Is  suffi- 
cient Meyer's  Case,  99  Mo.,  loa  dt  120,  12 
S.  W.  516,  and  subsequent  cases.  But  while 
this  is  true,  that  such  general  objection  is 
sufficient  yet  it  is  (mly  true  when  an  excep- 
tion is  afterwards  saved  to  the  overruling  of 
the  general  objection.  From  these  recitals, 
remarks,  and  reference  to  authority,  it  will 
he  seen  that  counsel  for  plaintiff  are  incor- 
rect in  making  the  following  statement: 
"The  testimony  of  Mrs.  Charles  Falor,  the 
defendant's  wife,  was,  we  think,  incompe- 
tent under  the  statute,  and  was  objected  to 
on  that  ground;  but  the  court  permitted  her 
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to  testify."  There  was  no  reference  made 
to  the  statute,  nor  defendant's  wife  being  In- 
competent under  It. 

5.  Defendant,  haring  answered  the  inter- 
rogatories as  he  did,  made  ont  against  him- 
self a  prima  fade  case.  His  admissions  of 
facts  In  response  to  such  Interrogatories  vir- 
tually converted  his  answers  Into  a  plea  of 
confession  and  avoidance,  and  the  burdsn 
was,  therefore,  on  him  to  establish  such 
avoidance.  For  this  reason  the  trial  court 
did  not  err  in  holding  as  Just  stated,  and  In 
requiring  defendant  to  open  the  case.  And 
the  substantial  issue  to  be  tried  tb^eln  was 
this  question:  Did  Ellas  Falor  give  the  mon- 
ey in  dispute  to  his  son  Charles  Falor?  The 
only  testimony  tending  to  uphold  defendant's 
theory  and  assertion  that  the  money  he  re- 
tained was  a  gift  from  his  father  was  that 
furnished  by  his  wife.  But  there  was  also 
testimony  of  a  contrary  effect  on  the  part  of 
Tygard  and  others. 

6.  The  instructions  heretofore  quoted  as 
given  on  behalf  of  plaintiff  are  In  accordance 
with  the  views  above  expressed,  and  are  cor- 
rect As  to  the  one  given  for  defendant,  it 
Is  certainly  very  favorable  to  him.  Relative 
to  the  instructions  refused  defendant,  they 
were  properly  refused.  There  was  no  ground 
for  a  demurrer  to  the  evidence.  Nor  was 
there  any  ground  for  stating  that  the  pro- 
ceeding was  in  the  nature  of  a  criminal  pro- 
ceeding. Under  the  views  heretofore  express- 
ed, mere  concealing  property,  coupled  with 
Oie  other  charge  of  neglect  and  refusal  to  in- 
ventory, took  away  any  taint  of  criminality 
the  word  "conceal"  possessed,  If  It,  Indeed, 
possessed  any  such  meaning.  But  granting 
It  did,  such  meaning  was  entirely  neutralised 
by  the  Issue  Joined  upon  the  Interrogatories 
and  the  answers  thereto,  which  li^ue  elimi- 
nated the  word  "concealed"  from  further  cod- 
slderatlon. 

7.  As  to  the  Jurisdiction  of  the  probate 
court  over  this  matter  no  doubt  can  be  enters 
talned  since  the  amendment  made  by  the  act 
of  1881  aforesaid.  These  considerations  r» 
suit  in  affirming  the  Judgment    All  concur. 


WHEEI^R  T.  BOWLES. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
May  21,  1901.) 

ACTIONS  FOR  MALPRACTIGB— INSTRUCTIONS— 
APPEAL-JURT-8UMM0NS. 

1.  In  an  action  against  a  physician  for  dam- 
ages caused  by  malpractice,  where  the  Jury 
was  instructed  that  they  might  allow  compen- 
satory damages  for  the  amount  asked,  if  certain 
questions  of  fact  were  decided  in  plaintlfF's  fa- 
vor, the  fact  that  the  court  did  not  Instruct 
the  Jury  as  to  the  rule  for  damages  is  not  er- 
ror, since,  if  defendant  desired  the  jury  re- 
stricted to  certain  elemeats  of  damage,  he 
should  have  offered  appropriate  instructions  on 
that  subject 

2.  In  a  civil  action  for  damages,  mere  non- 
direction  of  the  jury  as  to  the  rule  by  which 
they  should  estimate  damages  is  not  a  grouod 
of  error. 


8.  The  fact  that  certain  jurors  were  sum^ 
moned  by  a  brother  of  one  of  plaintiff's  coun- 
sel was  not  error,  where  the  sheriff  testified 
that 'he  made  up  the  list  without  suggestion 
from  any  one,  and,  after  summoning  a  part  of 
them,  gave  the  list  to  plalntifTs  counsel's 
brother,  with  the  instruction  that  if  the  per- 
sons named  could  not  be  found,  others  should 
not  be  substituted,  and  that  he  took  such  care 
in  order  to  get  a  good  jury,  which  counsel  of 
both  parties  had  requested,  and  where  there 
was  no  evidence  that  the  jurors  summoned  by 
the  brother  of  plaintiff's  counsel  had  received 
any  suggestion  from  him. 

Appeal  from  circuit  court  Maries  countar; 
C.  B.  Coming,  Special  Judge. 

Action  by  Martha  Wheeler  against  W.  H. 
Bowles.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  apiieals.    Affirmed. 

W.  8.  Pope,  Wm.  M.  Blair,  and  J.  W.  Ter- 
rill,  for  appellant  Holmes  Sc  Mosby,  Mur- 
phy &  Murphy,  and  Harrison  &  Bland,  for 
respondent 


GANTT,  3.  This  is  an  action  for  damages 
alleged  to  have  been  caused  by  the  malprac- 
tice of  defendant,  who  was  and  is  a  physi- 
cian. The  petition.  In  substance,  states  that 
on  the  17th  day  of  February,  1896,  the  plain- 
tiff, who  Is  a  married  woman,  by  accident 
had  a  fall  which  dislocated  her  right  shoul- 
der; that  at  that  time  the  defendant  was 
engaged  In  the  practice  of  medicine  and  sur- 
gery in  Maries  county,  in  this  state,  and 
held  himself  out  to  the  community  in  which 
he  and  plaintiff  resided  as  skilled  in  his  said 
profession;  that  on  the  day  and  date  of  the 
fall  and  Injury  afbresaid  to  plaintiff,  plaintiff, 
having  confidence  In  the  skill  of  defendant, 
employed  said  defendant,  for  a  reasonable 
compensation  to  be  paid  by  plaintiff  to  him, 
to  set  and  heal  the  dislocation  or  fracture 
so  as  aforesaid  received  by  her,  and  defend>- 
ant.  In  his  capacity,  undertook  to  treat  her 
arm  and  shoulder  for  said  Injury,  and  gave 
her  and  her  husband  explicit  directions  for 
caring  for  her  said  injury,  which  directions 
she  followed  In  every  particular,  but  she 
states  that  defendant  so  negligently  and  un- 
sklllfuUy  conducted  himself  In  and  about 
treating  said  dislocation  or  fractnre,  and  In 
attempting  to  reduce  the  same  and  heal 
plaintifTs  said  Injuries,  that  through  and  by 
reason  of  his  negligence  and  unsklllfulncss 
plaintiff's  said  arm  and  shoulder  grew  stiff, 
and  she  entirely  lost  the  use  of  the  same,  and 
through  said  negligence  and  unsldllfulness 
she  is  left  in  a  deformed  condition,  to  such 
an  extent  that  her  clothing,  worn  in  the  usual 
manner,  will  not  hide  the  deformity.  Plain- 
tiff further  states  that,  by  reason  of  the  negli- 
gence and  unsklllfuluess  of  defendant  as 
aforesaid,  she  was  made  sick,  and  had  to  en- 
dure great  pain  and  suffering  for  the  period 
of  six  months,  and  was  all  that  time  unable 
to  attend  to  her  duties  as  the  wife  of  Ray 
Wheeler;  that  she  has  entirely  lost  the  use 
of  her  arm;  that  same  Is  permanently  de- 
formed, BO  she  cannot  enter  society  without 
appearing  in  a  deformed  and  crippled  condi- 
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tton,  which  is  apparent  to  the  sight  of  every 
one.  and  by  reason  of  such  deformity  plain- 
tiff at  all  times  suffers  mortification  of  mind, 
and,  by  reason  of  said  negligence  and  vta- 
BkiUfnlness  of  defendant  as  aforesaid,  she  la 
wholly  disabled  from  attending  to  her  duties 
as  the  wife  of  Ray  Wheeler,  and  is  perma- 
nently injured,  lamed,  and  disfigured.  Plain- 
tiff says,  by  reason  of  the  premises,  she  has 
been  damaged  In  'the  siun  of  92S,000,  for 
which,  with  Interest  from'  date  of  suit;  she 
prays  Judgment.  The  answer  is  as  follows: 
"The  defendant  now  comes,  and,  by  leave  of 
the  court  first  had  and  obtained,  makes  the 
following  amended  answer  to  the  amended 
petition  of  plaintiff:  First.  The  defendant 
admits  that  on  the  17th  day  of  February, 
1896,  he  was  a  physician  and  surgeon,  and 
engaged  in  the  practice  of  his  profession  as 
such  in  Maries  county,  Missonrl,  and  had 
been  so  engaged  for  many  years,  and  that 
on  or  about  that  time  the  plalntitTs  shoulder 
was  dislocated,  and  that  he  was  called  npon 
In  a  professional  capacity  to  treat  the  plain- 
tiff therefor  and  reduce  such  dislocation,  and 
says,  further,  that  he  properly  treated  the 
plaintiff,  and  reduced  the  said  dislocation, 
according  to  the  usual  and  most  approved 
method  of  medicine  and  surgery,  and  in 
every  particular  properly  treated  the  plainr 
tiff's  wound  and  ailment,  and,  having  so 
done,  dismissed  his  said  patient,  and  was 
paid  for  bis  professional  services  in  so  do- 
ing, and  his  employment  then  ceased;  and 
if  the  plaintiff's  arm  and  shoulder  grew  stiff, 
and  she  entirely  lost  the  use  of  same  or  be- 

'  came  deformed,  it  was  through  no  fault, 
negligence,  or  nnskillfulness  on  the  part  of 
the  defendant  That  defendant  says  that 
after  properly  treating  the  plaintiff's  Injnry, 
and  reducing  the  dislocation,  and  giving  the 
same  the  proper  treatment  and  attention,  and 
the  proper  directions  for  caring  for  the  same, 
he  was  not  again  called  for  by  the  plain- 
tiff to  treat  the  said  wqund,  an^  if  any  other 
or  greater  Inconvenience  or  injury  resulted 
to  the  plaintiff  than  Is  inevitable  and  the 
usual  and  natural  result  thereof,  it  was  oc- 
casioned by  plaintiff's  own  negligence  and 
want  of  care  and  caution;  and  the  said  de- 
fendant says  that  he  is  informed  and  be- 
lieves, and  so  charges  the  fact  to  be,  that  the 
plaintiff,  after  being  prc^terly  treated  and  ad- 
vised in  every  particular  by  him,  did  again 
dislocate  her  arm  or  shoulder  by  attempting 
to  perform  hard  labor,  and  performing  her 

.  usual  and  ordinary  household  duties,  before 
she  had  recovered  from  the  wound  aforesaid, 
and  by  attempting  to  do  work  and  labor  she 
was  unable  to  do,  and  the  certain  result  of 
which  would  be  to  dislocate  the  Joint  again; 
that,  after  the  Joint  was  again  dislocated,  he 
was  not  notified  thereof,  nor  called  upon  to 
treat  the  case  again,  and  had  no  opportunity, 
so  to  do;  and  that  ail  the  Injuries  the  plain- 
tiff has  suffered  on  account  of  said  wonnd, 
other  than  those  necessarily  occurring  and 
arising  from  snch  injuries,  were  occasioned 


by  her  own  negligence  and  want  of  care  in 
taking  care  of  the  same  after  treatment,  and 
that  the  same  contributed  thereto.  The  de- 
fendant denies  every  other  allegation  of  the 
plaintiff  not  herein  specifically  admitted,  and, 
having  folly  answered  the  complaint  of  plain- 
tiff, asks  to  be  discharged,  with  costs."  In 
her  reply,  plaintiff  denies  the  charge  of  con- 
tributory negligence  on  her  part,  and  again 
prays  Judgment.  It  will  be  observed  that 
it  is  admitted  in  the  pleadings  that  plalntUTs 
shoulder  was  dislocated;  that  defendant  was 
a  surgeon  and  physician,  and  was  employed 
by  plaintiff  to  reduce  the  dislocation  and 
treat  the  said  Injury;  that  he  undertook  to  do 
so,  and  was  paid  for  his  services.  The  man- 
ner of  the  treatment,  the  contributory  negli- 
gence of  plaintiff,  and  the  extent  of  her  in- 
Jury,  constituted  the  principal  issues  before 
the  Jnry.  The  testimony  of  the  plaintiff  and 
her  witnesses  tended  to  prove:  That  the  de- 
fendant failed  to  make  a  proper  diagnosis  of 
plaintiff's  injury.  That,  Instead  of  recogniz- 
ing it  as  a  dislocation  of  the  shoulder,  he 
pronounced  It  a  bad  sprain,  only.  And  on 
bis  cross-examination  he  said  it  was  only  a 
partial  dislocation,  and  that  he  only  used  one 
test  to  prove  that  he  had  reduced  the  disloca- 
tion. When  told  the  next  day  by  plaintiff 
that  her  arm  was  very  painful,  and  that  she 
had  not  been  able  to  sleep  at  all  during  the 
night,  he  said  there  was  no  displacement;  to 
apply  vinegar  and  paper,  and  It  would  soon 
get  better.  That  he  aiH?lled  no  bandages,  nor 
did  anything  else  to  relieve  her.  Ue  saw  her 
again  on  the  ninth  day  after  the  dislocation, 
and  still  did  nothing  to  relieve  her.  Several 
weeks  later,  her  arm  OHitlnulng  to  hurt  her, 
she  called  on  another  pbyaldan,  and  found 
her  shoulder  was  dislocated;  bnt,  as  she  was 
In  a  family  way,  he  did  not  think  it  advisable 
to  endeavor  to  reduce  the  dislocation.  Plain- 
tiff testified  she  told  the  defendant  all  the 
time  she  thought  her  arm  was  ont  of  place. 
Other  physicians  testified  that  the  arm  was 
dislocated,  and  it  was  very  easy  to  ascertain 
when  the  dislocation  was  rednced;  that  after 
It  was  reduced  the  pain,  in  a  great  measure, 
should  cease,  and  If,  as  In  this  case,  the 
patient  continued  to  suffer  great  pain.  It 
would  be  strong  evidence  that  the  dislocation 
had  not  been  reduced;  that  it  should  be 
bandaged  at  first,  in  order  to  give  the  liga- 
ments a  chance  to  heal;  that  the  dislocation 
could  be  discovered  by  the  rotary  test,  and 
manlpulatl<»  of  the  Joint  itself.  The  testi- 
mony of  the  different  physicians  tended  to 
establish  that  the  shoulder  was  dislocated, 
and  the  proper  tests  would  have  readily  dis- 
covered It  soon  afterwards,  and  that  the  prop- 
er method  of  treating  it  had  not  been  ob- 
served, and  the  shoulder  was  permanently 
disabled.  On  the  part  of  defendant  he  tes- 
tified In  his  own  behalf  that  he  reduced  the 
dislocation  the  first  evening.  Returned  next 
day  and  found  plaintiff  resting  easy,  and  dis- 
covered nothing  out  of  place.  "Don't  remem- 
ber, but  will  not  deny  seeing  plaintiff  again 
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on  the  ninth  day  after  the  Injury."  Applied 
no  bandages,  and  was  never  called  again. 
Other  evidence  tended  to  show  a  second  dis- 
location. Hacb  medical  evidence  was  beard 
as  to  the  proper  method  of  bandaging,  and 
whether  It  was  necessary  at  all;  and  they 
differed  In  their  views  from  plalntifTs  ex- 
perts, to  some  extent  The  physicians  all 
testified  that  the  Injury  was  permanent 
There  was  some  evidence  that  plaintiff  used 
her  arm  too  soon  and  too  vigorously  after  the 
dislocation.  There  was  a. sharp  conflict  be- 
tween plaintiff  and  defendant  as  to  his  treat- 
ment, and  what  was  said  by  the  defendant 
and  his  patient,  and  the  medical  gentlemen 
disagreed  as  to  the  propriety  of  bandaging; 
but  there  was,  after  all,  little  difference  be- 
tween them  as  to  the  physician's  duty  If  be 
found  the  patient  suffering  excruciating  pain 
after  the  reduction  or  attempted  reduction  of 
the  dislocation,  nor  as  to  the  evidence  of  a 
dislocation.  On  the  point  as  to  the  treat- 
ment defendant  actually  gave  the  plaintiff.  It 
was  a  simple  question  of  fact,  and  thp  wit- 
nesses did  not  agree. 

At  the  close  of  the  evidence  the  court 
gave  the  following  instructions:  "(1)  The 
court  Instructs  the  Jury  that  one  who  holds 
himself  oat  to  the  public  as  a  physician  and 
surgeon,  the  law  Implies  a  promise  and  duty 
on  his  part  that  he  will  use  reasonable  skill 
and  diligence  In  the  treatment  and  for  the 
care  of  those  who  may  employ  him.  There- 
fore, If  you  believe  from  the  evidence  that 
plaintiff  employed  defendant  to  set  and  heal 
the  dislocation  of  plaintiff's  shoulder,  and 
that  defendant  negligently,  carelessly,  and 
unsklllfuUy  treated  and  managed  said  dis- 
location, and  that  said  dislocation  was  not 
set,  placed,  or  reduced,  and  through  such 
negligence  plaintiff's  shoulder  has  become 
permanently  Injured,  lamed,  and  disfigured, 
then  you  will  find  for  the  plaintiff  in  a  sum 
not  to  exceed  twenty-fire  thousand  dollars. 
(2)  The  court  instructs  the  Jury  that  the  only 
question  In  this  case  for  your  determination 
ls°  whether  the  defendant,  when  called  to  see 
plaintiff  on  the  IVth  day  of  February,  18G6-, 
properly  reduced  and  treated  the  dislocated 
shoulder  of  plaintiff,  and  gave  her  proper 
and  necessary  directions  and  instructions  for 
the  care  of  same.  If  he  did,  then  he  cannot 
be  held  liable  for  any  injury  resulting  from 
any  redlslocatlon  of  said  shoulder  that  may 
have  afterwards  occurred.  On  the  other 
hand.  If,  when  called  to  see  plaintiff  on  said 
date,  he  failed  to  reduce  and  properly  treat 
said  dislocated  shoulder  and  give  proper  and 
necessary  directions  for  the  care  of  same, 
or  failed  to  exercise  snch  care  and  skill  as 
Is  used  by  the  average  members  of  his  pro- 
fession under  like  conditions  and  circum- 
stances in  attempting  to  so  reduce  and  treat 
said  dislocation,  then  you  should  find  the 
Issues  for  plaintiff,  according  to  the  rule  giv- 
en In  Instruction  No.  1.  (3)  The  court  In- 
structs the  jury  that  the  terms  'careless'  and 
'negligent,'  as  used  In  these  Instructions,  do 


not  Imply  lack  of  skill  or  capacity,  but  sim- 
ply a  disregard  of  ordinary  prudence,  and, 
although  you  may  believe  the  defendant, 
William  Bowles,  to  have  possessed  all  the 
qualifications  necessary  to  a  competent  and 
skillful  physician  and  surgeon,  yet,  If  it  ha» 
been  proven  that  he  was  careless  and  negli- 
gent In  reducing  the  dislocation  of  plalntUTs 
shoulder,  and  that  through  such  carelessness 
and  negligence  plalntUTs  shoulder  has  been 
permanently  Injured,  lamed,  and  disfigured, 
then  the  mere  fact  that  the  defendant  may 
have  been  competent  and  skillful  constitutes' 
no  defense  to  this  action.  (4)  The  conrt  in- 
structs the  Jury  that  In  determining  this  case 
they  are  to  consider  that  the  defendant  did 
not  warrant  a  cure,  but  his  contract  as  Im- 
plied in  law,  was  that  he  possessed  that  reai> 
sonable  degree  of  learning,  skill,  and  experi- 
ence which  Is  ordinarily  possessed  by  others 
of  his  profession;  that  he  would  use  reason- 
able and  ordinary  care  and  diligence  In  the 
treatment  of  the  case;  and  that  he  would 
use  his  best  Judgment,  In  all  matters  of 
doubt  as  to  the  proper  course  of  treatment 
The  defendant  is  not  responsible  In  damages 
for  want  of  success,  unless  It  Is  shown  from 
the  evidence  to  result  from  the  want  of  ordi- 
nary skill  and  learning,  and  such  as  Is  ordi- 
narily possessed  by  others  of  his  profession, 
acting  nnder  like  circumstances,  or  from 
want  of  ordinary  care  and  attention.  The 
employment  of  the  defendant  by  plaintiff- 
was  not  for  extraordinary  diligence  and  care, 
and  defendant  cannot  be  made  responsible 
In  damages  for  errors  in  judgment,  or  mere 
mistakes  In  matters  of  doubt  or  uncertainty, 
provided  he  exercised  and  used  In  the  treat- 
ment of  the  plaintiff  such  reasonable  skill 
and  diligence  as  is  ordinarily  exercised  and 
used  In  the  practice  of  the  profession  of  de- 
fendant by  those  who  practice  under  like 
conditions.  (5)  If  the  shoulder  Joint  of  the 
plaintiff  slipped  out  of  place  (that  is,  was 
redlslocated)  after  being  properly  set  and 
treated  by  defendant  when  called  upon  to 
treat  her  for  dislocation  of  the  shoulder,  as 
charged,  and  the  patient  dismissed,  then  the 
plaintiff  cannot  recover  herein,  and  the  ver- 
dict must  be  for  defendant  (6)  The  court 
Instructs  the  Jury  that  proof  of  negligence 
need  not  be  by  direct  testimony,  but  may 
be  Inferred  by  the  Jury  from  all  the  facts 
and  circumstances  in  evidence  in  the  pase. 
(7)  The  court  insti'ucts  the  Jury  that  It  is  ad- 
mitted by  the  pleadings  that  defendant  Wil- 
liam Bowles,  Is  a  physician  and  surgeon, 
that  plaintiff's  shoulder  was  dislocated,  and 
that  plaintiff  employed  defendant  to  set  and' 
heal  the  said  dislocation.  (8)  The  court  In- 
structs the  Jury  that  the  services  of  the  wife 
belong  wholly  to  her  husband,  and  If  you 
believe  from  the  evidence  that  plaintiff  Is  a 
married  woman,  having  a  living  husband, 
then,  in  estimating  her  damages.  If  any  you 
find  she  has  sustained,  you  will  not  take 
into  consideration  her  loss  of  time  or  service 
as  a  result  of  her  Injury,  U  any.    (9)  The 
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court  Instructs  the  jury  that  the  burden  of 
proving  that  the  defendant  was  careless  and 
negligent  In  his  treatment  of  the  plalntitT 
is  placed  upon  her,  and,  before  she  can  re- 
cover herein,  she  must  establish  such  facts 
by  a  preponderance  of  testimony,  and,  In 
the  absence  of  such  preponderance,  they  will 
find  the  Issues  for  the  defendant  (10)  The 
^burden  la  upon  the  defendant  to  prove  to 
the  reasonable  satisfaction  of  the  Jury,  by 
the  preponderance  of  the  evidence,  the  de- 
fense of  contributory  negligence  set  up  and 
pleaded  In  his  answer;  and.  If  be  has  failed 
to  so  prove  and  satisfy  the  Jury,  the  finding 
must  be  for  the  plaintiff  on  the  issue  of 
contributory  negligence."  To  the  giving  of 
which  said  instructions  numbered  1,  2,  8, 
6,  7,  8,  and  10,  the  defendant,  by  counsel, 
duly  excepted  at  the  time.  Defendant  asked 
other  Instructions,  which  were  refused,  and 
It  is  unnecessary  to  reproduce  them  here 
at  length.  Under  the  Instructions  of  the 
court,  the  Jury  returned  a  verdict  for  plain- 
tiff, and  assessed  her  damages  at  fl.OOO. 

Various  errors  are  suggested  In  the  motion 
for  new  trial  and  In  arrest,  but  two  points 
only  are  pressed  in  the  brief  of  the  defend- 
ant: 

1.  It  is  urged  as  error  that  fbe  circuit  court 
did  not  Instruct  the  Jury  as  to  the  rule  by 
which  they  should  estimate  plalntlfTs  dam- 
ages. As  to  this  point  It  Is  only  necessary  to 
remark  that  this  Is  a  dvll  action,  and  mere 
nondlrection  is  no  ground  of  error  in  this 
court  The  defendant  did  not  submit  any  In- 
structicHi  on  the  elements  of  damages.  Nel- 
tlier  did  plaintiff.  If  defendant  desired  the 
jury  restricted  to  certain  elements,  he  should 
have  offered  an  appropriate  instruction  on 
that  subject  We  are  dted  by  counsel  to  Car- 
penter V.  McDavitt,  53  Mo.  App.  393.  The 
decision  In  that  case  was  subsequently  over- 
ruled, by  fbe  consent  of  the  learned  judge 
who  wrote  it  in  Haymaker  v.  Adams,  61  Mo. 
App.  S81,  to  conform  to  the  opinion  of  this 
court  to  banc  In  Browning  v.  Railway  C3b., 
121  Mo.  55,  27  S.  W.  644.  In  the  last-named 
case  the  Instruction  was  more  general  than 
the  one  we  are  considering,  and  It  was  held, 
in  the  absence  of  any  attempt  by  defendant 
to  point  out  the  elements  of  damage,  that  it 
was  not  error.  It  was  further  said  that  the 
courts  are  not  required,  In  a  civil  case,  to  In- 
struct on  all  questions,  whether  suggested  or 
not.  Fearey  v.  O'Neill,  149  Mo.,  loc.  dt  477,  60 
S.  W.  018;  Harmon  v.  Donohoe,  153  Mo.,  loc. 
cit  274,  275,  54  S.  W.  453.  Butlndependent  of 
the  ruling  In  the  Browning  Cbse,  the  Instruc- 
tion in  this  case  contained  every  element  nee- 
tissary.  It  required  the  jury  to  find  that  de- 
fendant was  employed  by  plaintiff  to  set  and 
heal  her  dislocated  shoulder,  and  that  he  neg- 
ligently treated  and  managed  it,  and,  through 
his  negligence,  the  dislocation  was  not  redu- 
ced, and  plaintiff's  shoulder  had  become  per- 
manently Injured,  lamed,  and  disfigured,  and 
then  left  the  jury  to  find  the  amount  plain- 
tiff should  recover  for  such  injury.    We  think 


it  salBclent,  especially  as  tJie  court,  I7  in- 
Btmction  No.  8,  deprived  tlie  wife  of  the 
right  to  recover  her  loss  of  time  and  serviees, 
because  she  was  a  married  woman.  Indeed, 
we  may  remark  that  we  have  rarely  found  a 
fairer  set  of  Instructions  In  a  negligence  case. 
Surely,  defendant  has  no  right  to  complain 
of  them.  It  Is  not  the  province  of  this  court 
to  weigh  the  evidence,  where  there  is  sub- 
stantial evidence  upon  which  to  base  the  ver- 
dict of  the  Jury,  aa  there  was  In  this  case. 

2.  Only  one  other  error  Is  assigned,  and 
that  Is  aimed  at  the  special  Jury  which  was 
summoned  to  try  the  case.  It  is  alleged  that 
the  Jury  was  summoned  by  David  Mosby,  who 
was  and  is  a  brother  of  one  of  the  counsel  for 
plaintiff.  The  evidence  token  on  this  aver- 
ment of  the  motion  discloses  that  Mr.  J.  H. 
Doyle  was  the  sheriff  of  Maries  county  when 
this  Jury  was  ordered.  It  seems  that  both 
the  counsel  for  plaintiff  and  defendant  asked 
the  sheriff,  after  the  order  was  made  for  the 
Jury,  to  get  them  a  good  Jury.  The  sheriff 
made  out  a  list  of  Jurors  that  he  had  selected, 
and  summoned  12  of  them  himself,  and  then 
employed  young  Mosby  to  go  after  11  others, 
whose  names  he  gave  him,  and  told  him,  if 
he  could  not  find  them,  not  to  attempt  to 
substitute  anybody  else  for  them.  The  sher- 
iff testified  he  made  this  list  without  sugges- 
tion of  any  one  else,  and  without  consulting 
any  one  at  alL  He  got  them  from  the  west 
part  of  the  county  because  the  parties  both 
lived  in  the  eastern  part,  and  the  cause  bad 
been  so  much  discussed  In  that  section  that 
he  wanted  to  avoid  getting  Jurors  who  knew 
the  facte.  There  was  no  proof  that  any 
member  of  the  panel  summoned  was  In  the 
most  remote  manner  Interested  in  either 
plaintiff  or  defendant  or  that  they  received 
any  suggestion  from  young  Mosby  that  was 
Improper.  The  court,  after  bearing  the  evi- 
dence, overruled  the  motion,  and  we  see  no 
ground  whatever  for  Interfering  with  bis 
finding.  There  Is  not  a  scInlUla  of  evidence 
going  to  lmi)each  the  oflldal  Integrity  of  the 
sheriff,  nor  any  evidence  of  Impropriety  In 
tfie  conduct  of  plaintiff's  counsel,  nor,  for 
that  matter,  of  defendant's  oounsel,  who 
merely  requested  the  sheriff  to  get  a  good 
jury.  After  a  careful"  reading  of  this  record, 
we  find  no  error,  and  the  Judgment  Is  af- 
firmed. 

SHERWOOD,  P.  J„  and  BUKGESS,  J.. 
concur. 


STATE  ex  rel.  GORDON  v.  KENNEDY  et  al. 

(Supreme  Oonrt  of  Missouri,  IMvislon  No.  1. 

May  14,  1901.) 

OUARDIAN3-PUBLI0  GUARDIAN— ACCOUNTINO 
—BURETIBS— LIABILITY— RBSiaNATION 
OF  GUARDIAN— INSTRUCTIONS. 
1.  Bev.   St.   1889,   J  305,   provides   that  the 
probate  court  may  order  the  public   adminis- 
trator to  account  and  deliver  all  moneys   be- 
longing to  any  estate  in  his  hands  to  his  suc- 
cessor In  ofiice,  aad  soctluu  ooJU  declares  that 
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guardians  shall  make  final  settlement  of  their 
gnardiansfaip  on  cesaatioa  of  their  authority, 
but  neither  of  the  sections  require  notice  of 
such  settlements  to  sureties.  By  sections  5330 
and  5331  summary  proceedings  in  the  probate 
court  for  the  enforcement  <M(  such  orders  of 
that  court  npon  a  settlement  against  the  ad- 
ministrator and  the  sureties  on  liis  bond  are 
authorized.  Held,  in  an  action  by  the  state, 
on  relation  of  the  public  administrator,  against 
his  predecessor  in  office  and  his  sureties,  to  re- 
cover moneys  due  by  him  to  an  estate,  that  it 
was  not  error  to  admit  evidence  of  the  final 
settlement  of  the  defendant  in  the  probate 
court  on  the  ground  that  the  above  sections 
were  unconstitutional  as  taking  property  with- 
out due  process  of  law,  in  that  the  sureties 
were  thereby  bound  by  jndicial  proceedings  of 
wMcb  they  had  no  notice,  since  neither  section 
306  nor  6829  provides  for  notice  to  sureties, 
nor  do  they  nna»take  to  fix  their  liability. 

2.  Rev.  St  18S8,  S  301,  declares  that,  when 
the  public  administoator  has  been  appointed 
to  take  charge  of  an  estate,  he  shall  continue 
the  administration  until  finally  settled,  unless 
he  resigns,  dies,  is  removed  tor  canse,  or  dis- 
charged in  the  course  of  law.  Held,  that  the 
word  "resigns"  has  reference  to  his  office  as 

Enbllc  administrator,  and  not  his  appointment 
y  the  probate  court  to  take  charge  of  .any 
particular  estate;  and  hence,  on  his  resigna- 
tion, accepted  by  the  governor,  and  his  suc- 
cesses having  been  appointed,  he  becomes  in- 
capacitated to  administer  estates  in  his  hands. 

3.  One  who  had  been  for  two  terms  public 
administrator  was  sued,  together  with  his 
sureties  for  his  second  term,  by  the  state,  on 
relation  of  his  successor  in  office,  to  recover 
moneys  belonging  to  an  estate  administered  by 
defendant,  and  the  answer  of  all  the  defend- 
ants was  a  general  denial.  Held,  that  it  was 
proper  to  refuse  to  Instruct  that  the  sureties 
were  only  liable  for  such  sums  as  came  into 
the  ex-administrator's  hands  after  the  execu- 
tion of  the  bond  for  his  second  term  of  office, 
such  defense  not  being  embraced  within  the 
answer. 

4.  Where  a  pnbllc  administrator  was  re-elect- 
ed to  the  office,  and  qualified  therefor,  he  be- 
came his  own  successor  as  guardian  of  an  es- 
tate administered  by  him  during  his  first  term, 
and  there  wa8*no  necessity  of  a  special  order 
of  the  probate  court,  after  his  re-election,  to 
take  charge  of  such  estate,  in  order  to  charge 
him  and  his  sureties  for  his  second  term  of 
office. 

Appeal  from  circuit  court,  Vernon  county; 
Charles  G.  Burton,  Special  Judge. 

Suit  by  the  state,  on  the  relation  of  Fred- 
erick B.  Gordon,  as  public  admlnlBtrator  aud 
ex  officio  public  guardian  and  curator  of 
Vernon  county,  against  L.  N.  Kennedy  and 
others.  From  a  Judgment  In  favor  of  plain- 
tiff, defendants  appeal.    Affirmed. 

J.  B.  Johnson,  for  appellants.  U.  T.  Jan- 
rmry,  for  respondent. 


BRAOB,  P.  J.  At  the  general  election  In 
November,  1888,  the  defendant  L.  N.  Ken- 
nedy was  elected  public  administrator  and  ex 
officio  public  guardian  and  curator  of  Vernon 
county,  duly  qualified,  and  entered  upon  the 
discharge  of  bis  duties  as  such.  On  January 
ao,  1800,  under  an  order  of  the  probate  court 
of  said  county,  he  took  charge  of  the  estate 
of  Morton  E.  Torbert  a  minor.  By  bis  sec- 
ond annual  settlement  of  that  estate,  made 
at  the  October  term,  1892,  of  said  court,  It 
appeared  that  there  was  a  balance  doe  from 


him  to  the  estate  of  said  ward  of  1876.29. 
At  the  ensuing  general  election  In  November, 
1802,  he  was  re-elected,  and  duly  commis- 
sioned, and  thereupon  with  his  co-defendants 
as  Us  sureties  entered  into  bond  in  the  sum 
of  $16,000,  conditioned  for  the  faithful  dis- 
charge of  bis  duties  as  public  administrator 
according  to  law.  By  his  next  settlement, 
made  In  AprU,  18&i,  In  the  probate  court.  It 
appeared  that  a  balance  of  $1,652.82  was  due 
from  him  to  the  estate  of  said  ward.  In 
July,  1806,  the  said  Kennedy  resigned  his  of- 
fice, and  the  relator,  Frederick  E.  Gtordon, 
was  duly  appointed  his  successor,  and  quali- 
fied as  such.  Afterwards,  on  the  8th  of  Oc- 
tober, 1896,  the  said  Kennedy  filed  his  ac- 
count for  final  settlement  with  the  probate 
court  of  said  estate,  and  the  court  found 
there  was  a  balance  of  $1,649.78  due  from 
him  to  said  estate,  and  he  was  ordered  to 
pay  over  the  same  to  his  successor  the  re- 
lator. Having  failed  to  do  so,  after  demand 
made,  this  suit  wa>  instituted  against  him 
and  his  sureties  on  his  bond  aforesaid.  The 
petition  is  as  follows:  "The  state  of  Mis- 
souri, as  plaintiff,  suing  at  the  relation  and 
to  the  use  of  Frederick  B.  Gordon,  public 
administrator  of  Vernon  county,  Missouri, 
and  ex  officio  public  guardian  and  curator 
of  said  county  and  state,  for  cause  of  action 
states:  That  said  Frederick  BX  Gordon  Is 
the  duly  appointed,  qualified,  and  acting  pub- 
lic administrator  of  said  county.  That  on  or 
about  the  8th  day  of  November,  1892,  defend- 
ant L.  N.  Kennedy  was  duly  elected  public 
administrator  of  tjie  county  of  Vernon,  and 
qualified  as  such.  That  on  the  12tb  day  of 
November,  1892,  said  L.  N.  Kennedy,  as  such 
public  administrator,  with  himself  as  princi- 
pal, and  defendants  Joseph  Nlpp,  B.  S.  M. 
Olack,  and  A.  E.  Forderhase  as  sureties,  en- 
tered into  a  bond  to  the  state  of  Missouri 
In  the  penal  sum  of  $15,000  (a  certified  copy 
of  which  said  bond  is  herewith  filed)  condi- 
tioned as  follows:  That  whereas,  ttie  said 
L.  N.  Kennedy  was  duly  elected  on  the  8th 
day  of  November,  1802,  public  administrator 
of  said  Vernon  county,  Missouri,  and  com- 
missioned by  the  governor  of  the  state  of 
Missouri  as  such  public  administrator  on  the 
12th  day  of  November,  1892:  Now,  If  the 
said  L.  N.  Kennedy  shall  well  and  faithfully 
discharge  his  duties  as  such  public  adminis- 
trator according  to  law,  then  this  bond  is  to 
be  void;  otherwise,  to  remain  In  full  force 
and  effect.  That  by  virtue  of  his  office 
aforesaid  said  Li.  N.  Kennedy  became  curator 
of  the  estate  of  Morton  E.  Torbert,  a  minor, 
and  received  Into  his  possession  and  charge 
the  money  and  property  of  said  minor.    That 

on  or  about  the day  of  July,  1808,  said 

L.  N.  Kennedy  resigned  his  office  of  public 
administrator,  and  Frederick  E.  Gordon,  re- 
lator herein,  was  duly  appointed  his  sac- 
cesser,  and  qualified,  and  is  now  acting  as 
such  as  aforesaid.  That  at  the  July  term, 
1896,  of  the  probate  court  said  I*  N.  Ken- 
nedy duly  filed  his  turnover  settiement  In 
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the  estate  of  said  minor,  Morton  E.  Torbert, 
and  It  was  ascertained,  tound,  and  adjudged 
by  the  said  probate  court  that  said  L.  N. 
Kennedy  was  Indebted  to  said  estate  In  the 
sum  of  $1,640.78,  and  said  sum  was  ordered 
turned  over  to  Frederick  E.  Gordon,  public 
administrator,  as  aforesaid.  Plaintiff  says 
that  defendant  Kennedy  has  failed  and  re- 
fused to  pay  over  said  sum,  or  any  part 
thereof,  by  reason  whereof  he  has  committed 
a  breach  of  his  bond,  and  defendants  have 
become  Indebted  to  plaintiff  In  the  sum 
aforesaid.  Wherefore  plaintiff  prays  judg- 
ment against  defendants  In  the  penal  sum 
of  said  bond,  to  wit,  the  sum  of  $15,000,  and 
tliat  execution  issue  for  the  damages  as 
aforesaid,  to  wit,  the  sum  of  $1,648.78,  with 
interest  thereon  from  the  18th  day  of  July, 
1886t  and  for  the  costs  of  this  suit"  The 
answer  of  the  defendants  was  a  general 
denial.  The  case  was  tried  by  the  court 
without  a  Jury.  The  Judgment  was  for  the 
plaintiff  for  the  penalty  of  the  bond,  with 
award  of  execution  for  the  sum  of  11,745.86, 
the  amount  of  the  damages  found  against 
the  said  Kennedy  and  defendants  Nipp  and 
Forderhase,  two  of  the  sureties  on  said  bond, 
the  same  having  been  dismissed  as  to  Clack, 
the  other  surety  thereon.  B^om  tliis  Judg- 
ment the  said  defendants  Nipp  and  Forder- 
hase appeal. 

1.  On  the  trial  the  appellants  objected  to 
the  introduction  in  evidence  of  the  final  set- 
tlement of  the  probate  court  with  Kennedy, 
and  its  order  .'thereupon,  and  at  the  close  of 
the  evidence  renewed  their  objection  thereto 
by  asking  the  court  to  declare  the  law  to  be 
"that  sections  306,  5329,  5330,  and  5331  of 
the  Revised  Statutes  of  1889,  are,  as  to  the 
defendant  sureties,  unconstitutional  and  void, 
as  being  in  conflict  with  section  30  of  article 
2  of  the  constitution  of  the  state  of  Missouri," 
and  assign  as  error  the  refusal  of  the  court 
to  so  declare;  the  point  made  being  tltat 
thereby  "the  sureties  are  sought  to  be  held 
conclusively  bound  by  Judicial  proceedings  of 
which  they  had  no  notice."  By  section  5336, 
Rev.  St.  1889,  It  is  provided  that  "the  public 
administrator  shall  be  es  ofllcio  public  guard- 
ian and  shall  have  charge  of  all  estates  of 
minors  that  may  by  order  of  the  probate 
court  be  placed  in  bla  charge."  And  by  sec- 
tion 300,  Id.,  it  Is  provided  that  "he  and  bis 
sureties  sliall  have  the  same  powers  as  are 
conferred  \ipon,  and  be  subject  to  the  same 
duties,  penalties,  provisions  and  proceedings 
as  are  enjoined  upon  or  authorized  against 
executors,  administrators,  guardians  and  cu- 
rators by  this  chapter  so  far  as  the  same 
may  be  applicable."  Now  while,  by  sec- 
tion 305,  it  Is  provided  that  "the  probate 
court  may  at  any  time  for  good  cause  shown 
order  the  pnbllc  administrator  to  account  for 
and  deliver  all  money,  property  or  papers  be- 
longing to  any  estate  in  his  hands  to  his  suc- 
cessor in  office,  or  to  the  heirs  of  said  estate, 
or  to  any  executor  or  administrator  regularly 
appointed  as  provided  by  law,"  and  by  sec- 


tion 5329  it  to  provided  "that  gnardluu  and 
curators  shall  make  final  settlement  of  their 
guardianship  or  curatorsbip  upon  cessation 
of  their  authority,  whether  by  revocatioB, 
resignation  or  the  majority  of  their  wards,  or 
the  marriage  ist  female  wards,"  and  pre- 
scribes the  manner  in  which  such  settlements 
shall  be  made,  and  neither  of  these  sections 
provide  for  notice  of  such  settlements  to  the 
siueties  on  the  bonds  of  such  public  adminis- 
trator, guardian,  and  curator,  neither  do  they 
undertake  in  any  manner  to  fix  or  determine 
the  liability  of  the  sureties  upon  sncb  bond, 
and  It  is  not  possible  that  they  can  be  ob- 
noxious to  the  constitntional  provision  cited. 
And  while,  by  sections  6830  and  5331,  sum- 
mary proceedings  in  the  probate  court  for  the 
enforcement  of  such  orders  of  that  court  upon 
such  settlement,  against  the  administrator 
and  the  sureties  upon  his  bond,  are  provided, 
an  Inquiry  into  the  constitutionality  of  those 
sections  and  the  proceedings  thereunder  in 
this  action  on  the  bond  in  the  circuit  court 
is  not  called  for,  and  wonld  be  out  of  place. 
The  court  committed  no  error  in  admitting 
the  settlement  and  order  of  the  probate  court 
in  evidence,  and  in  refusing  to  declare  said 
sections  of  the  statute  nnconstitatlonal  and 
void  as  asked  by  the  appellants. 

2.  The  appellants'  next  contention  Is  that 
the  relator  cannot  maintain  this  action,  for 
the  reason  that  Kennedy  never  resigned  as 
guardian  of  this  estate;  that  "his  resignation 
of  his  ofBce  as  public  administrator  did  not 
work  a  resignation  as  guardian  of  this  estate, 
nor  deprive  him  of  the  management  of  the 
same."  This  contention  is  based  on  section 
801,  Rev.  St  1889,  which  provides  that  "wben 
a  public  administrator  has  been  appointed  to 
take  charge  of  an  estate,  he  shall  continue  the 
administration  until  finally  settled,  unless  be 
resigns,  dies.  Is  removed  for  cause,  or  Is  dis- 
charged In  the  ordinary  course  of  law  as  the 
administrator."  This  section  is,  of  course, 
to  be  read  in  connection  with  section  805, 
supra,  and  was  properly  construed  by  the 
Kansas  City  court  of  appeals  In  an  action 
between  these  parties  upon  this  same  bond. 
(State  V.  Kennedy,  73  Mo.  App.  384),  in 
which  It  was  held  that:  "A  public  adminis- 
trator continues  to  administer  the  estate  in 
his  hands  even  after  the  expiration  of  his 
term  of  ofllce,  unless  he  dies,  resigns  his  of- 
fice, or  is  removed,  or  Is  otherwise  discharged 
according  to  law.  In  this  case,  as  before 
stated,  Kennedy  resigned  the  office,  Ms  res- 
ignation was  accepted  by  the  governor,  and 
his  successor  appointed.  He  thereby  became 
incapacitated  to  further  administer  estates  in 
his  bands,  and  his  duties  devolved  upon  his 
successor.  His  functions  as  administrator 
ceased  as  effectively  as  if  he  bad  been  re- 
moved from  ofllce.  The  express  provision  of 
the  statute  is,  he  shall  continue  the  adminis- 
tration unless  he  resigns."  That  the  word 
"resigns"  has  reference  to  his  office  as  pub- 
lic administrator,  and  not  to  bis  appoint- 
ment by  the  probate  court  to  take  charge  of  a 
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particular  estate,  is  then  satisfactorily  dem- 
onstrated by  that  court  The  trial  court 
committed  no  error  In  refnslng  appellanta' 
second  declaration  of  law,  upon  which  this 
contention  is  based. 

3.  On  the  trial  the  appellants  introduced 
Kennedy  as  a  witness,  whose  evidence  tend- 
ed to  prove  that  at  the  time  of  his  re-elec- 
tion and  the  execution  of  the  bond  sued  on 
he  had  in  his  hands  only  about  fiiOO  of  the 
moneys  belonging  to  the  estate  of  his  ward, 
Torbert;  that  the  remainder  of  the  1876.28 
shown  to  be  due  that  estate  by  his  settle- 
ment made  at  the  October  term,  18U2,  of  the 
probate  court  had  been  wasted  by  him  be- 
fore the  execution  of  the  second  bond  sued 
on.  On  motion  of  plalntUF  this  evidence  was 
stricken  out,  and  at  the  dose  of  all  the  evi- 
dence the  court  refused  the  following  declara- 
tion of  law,  asked  for  by  appellanta:  "W 
The  court  declares  the  law  to  be  that  the 
defendant's  sureties  are  only  liable  for  such 
sums  as  came  into  Kennedy's  hands  in  said 
Torbwt  estate,  and  by  him  wasted  after  the 
execution  of  the  second  bond,  for  his  second 
term  of  office."  The  action  of  the  court  In 
this  behalf  is  assigned  as  error.  There  is 
but  one  answer  in  the  case,  in  which  all  the 
defendants  joined,  and  it  is  simply  a  general 
denial  of  the  allegations  of  the  petition.  The 
appelant  sureties,  by  this  evidence  and  in- 
struction, sought  to  set  up  a  separate  and 
Independent  defense  not  within  the  issues  of 
the  pleadings,  and  the  court  committed  no 
ami  in  refusing  to  entertain  it,  under  the 
well-settled  rule  that  a  defendant  cannot  in- 
troduce evidence  in  support  of  a  defense  not 
set  up  in  the  answer,  and  resting  upon  facts 
not  Included  in  the  allegations  of  the  petition. 
Irwin  V.  Chiles,  28  Mo.  576;  Northrup  v.  In. 
surance  Co.,  47  Mo.  4ciS,  4  Am.  Rep.  337; 
State  T.  Crensbauer,  68  Mo.  254;  Kersey  v. 
Gorton.  77  Mo.  645;  Hudson  v.  Railway  Co., 
101  Mo.  18,  14  8.  W.  15. 

4.  By  virtue  of  his  re-election  and  qualifi- 
cation In  pursuance  thereof,  Kennedy  became 
his  own  successor,  not  only  as  public  guardian 
and  curator,  'but  as  guardian  and  curator  of 
the  estate  of  the  minor,  Torb«rt,  and  there 
was  no  necessity  of  a  special  ordor  of  the 
probate  court,  after  his  re-election,  to  take 
charge  of  that  estate,  in  order  to  charge  him 
and  the  sureties  on  his  bond  as  such  succes- 
sor. We  find  no  error  in  the  rulings  of  the 
drcnit  court  for  which  the  Judgment  should 
be  reversed.  It  is  therefore  affirmed.  All 
concur. 


BERKLEY  v.  TOOTLE  et  aL 

(Snpreme  Court  of  Missouri,  Division  Mo.  1. 
Mar  14,  1901.) 

LIMITATIONS— DORMANT  JTJDOMBNT— RIGHT 
OF  ACTION. 

Under  2  Gen.  St  Kan.  1897,  c.  95,  where 
the  judgment  has  been  permitted  to  become 
dormant  by  the  neglect  of  the  creditors  to  ia- 
sne  execution  thereon  for  five  yeata,  and  such 


judgment  has  not  been  revived  in  the  manner 
provided  in  the  statute,  and  no  suit  on  the 
judgment  has  been  brought  within  .one  year  ' 
after  the  expiration  of  the  five  years,  no  suit 
can  thereafter  be  maintained  upon  it.  Chapter 
96,  SS  12,  15,  provides  that  an  action  on  a 
judgmeat  is  barred  where  no  execution  is  is- 
sned  after  five  years,  unless  the  case  falls 
within  some  of  the  exceptions  of  the  statute, 
one  of  which  is  absence  from  the  state.  Beld, 
that  where  a  judgment  had  been  rendered 
against  nonresident  defendants,  and  do  execu- 
tion had  issued  thereon  within  five  years, 
though  the  judgment  became  dormant  the  one 
year  within  which  an  action  thereon  could  be 
brought  did  not  expire  pending  such  absence 
from  the  state,  and  therefore  an  action  oa 
such  judgment,  broaght  in  the  state  of  Mis- 
souri after  such  time,  was  not  barred  by 
laches. 

Appeal  froin  circuit  court,  Buchanan  coun- 
ty;   'i.  nomas  J.  Porter,  Special  Judge. 

Action  by  Rebecca  J.  Berkley  against  Kate 
M.  Tootle  and  others.  Judgment  for  plaln- 
tiff,  and  defendants  appeal.    Affirmed. 

Albert  H.  Horton,  B.  P.  Waggener,  and 
Edward  D.  Osborn,  for  appellants.  Richard 
S.  Horton,  George  W.  Groves,  and  W.  K. 
James,  for  respondent 

BRACE,  P.  J.  This  is  an  appeal  from  a 
judgment  of  the  Buchanan  county  circuit 
court  in  favor  of  the  respondent  against  the 
appellants,  Kate  M.  Tootle,  William  W. 
Wheeler,  Joshua  Motter,  and  Frances  M. 
Dameron,  for  the  sum  of  93,302.85,  in  an  ac- 
tion on  a  Judgment  of  the  Decatur  county 
district  court  In  the  state  of  Kansas.  There 
was  no  dispute  about  the  facts,  which  are  as 
follovirs:  On  the  8th  day  of  March,  1892,  the 
plaintur  obtained  judgment  in  the  district 
court  of  Decatur  county,  Kan.  (a  court  of 
general  Jurisdiction,  having  jurisdiction  of  the 
parties  and  of  the  subject-matter),  against 
Kate  M.  Tootle,  William  B.  Hosea,  William 
W.  Wheeler,  Joshua  Motter,  and  Frances  M. 
Dameron,  partners  doing  business  under  the 
firm  name  of  Tootle,  Hosea  &  Co.,  Hiram 
Patterson,  Henry  Thomas,  and  Charles  Zook, 
partners  doing  business  under  the  firm  name 
of  Patterson,  Thomas  &  Co.,  Moses  D.  Wells, 
Henry  J.  McFarland,  and  R.  B.  Wells,  part- 
ners doing  business  in  the  firm  name  of  M. 
D.  Wells  &  Co.,  E.  P.  Reed,  and  S.  V.  Pryor 
&  Son,  a  co-partnership,  for  the  sum  of  92,- 
062.85.  Thereafter  the  said  defendants  prose- 
cuted a  petition  In  error  to  the  supreme  court 
of  the  state  of  Kansas,  by  which  court  said 
judgment  was  affirmed  on  the  6th  day  of 
June,  1896,  and  its  mandate  filed  in  said  dis- 
trict court  on  the  27th  of  June,  1896.  Pend- 
ing these  proceedings,  on  the  17th  of  April, 
1893,  the  said  Hosea  died  at  his  domicile  In 
Buchanan  county.  Mo.,  and  In  that  month 
letters  of  administration  of  his  estate  were 
duly  granted  by  the-  probate  court  of  said 
county,  and  during  all  the  time  of  the  pend- 
ency of  these  proceedings  in  the  district  court 
of  Decatur  county,  and  in  the  supreme  court 
of  Kansas,  the  appellants  were  residents  of 
tiie  state  of  Mlaaonrl,  as  they  now  are  and 
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ever  since  bave  been,  and  bare  not  been 
•within  that  state  since  the  rendition  of  the 
judgment  by  the  said  Decatur  county  district 
court.  On  the  3d  day  of  December,  1897, 
on  motion  of  the  respondent,  notice  of  which 
■was  given  by  publication,  but  of  which  ap- 
pellants had  no  actual  Imowledge,  an  order 
was  made  by  the  judges  of  said  district  court 
reviving  said  judgment  against  the  adminis- 
trators of  the  said  William  E.  Hosea,  deceas- 
ed, and  against  the  otherof  said  judgment  de- 
fendants, and  each  of  them.  Afterwards,  on 
the  15tb  of  January,  1898,  this  suit  was  insti- 
tuted by  the  respondent  In  the  circuit  court 
of  Buchanan  county,  Mo.,  against  all  of  said 
defendants,  except  Hosea,  deceased;  but,  the 
appellants  being  the  only  ones-  served,  was 
dismissed  as  to  the  others.  The  appellants 
answered,  denying  the  allegations  of  the  pe- 
titio'h;  pleading  the  statute  of  limitations 
and  certain  statutes  of  the  state  of  Kansas; 
setting  up  thereon  the  defense  upon  which 
they  rely,  that  at  the  time  this  suit  was 
brought  tiie  said  judgment,  under  the  laws 
of  Kansas,  was  dead,  and  no  action  could 
be  maintained  thereon.  Afterwards,  on  the 
24tb  day  of  February,  1898,  the  appellants, 
with  the  said  Moses  Wells,  Henry  3.  McFar- 
land,  and  B.  P.  Wells,  partners  as  aforesaid, 
appearing  specially  for  that  purpose,  filed 
their  motion  In  the  district  court  of  Decatur 
county,  Kan.,  to  set  aside  the  order  of  the 
judge  of  sold  court  of  the  8d  of  December, 
1897,  reviving  said  judgment,  which  motion 
was  on  the  9th  day  of  March,  1808,  sustain- 
ed as  to  the  said  Hosea,  deceased,  and  his 
administrators,  and  overruled  as  to  the  other 
defendants.  Thereupon  appellants,  with  the 
said  Wells,  McFarland,  and  Wells,  prose- 
cuted a  petition  in  error,  with  supersedeas, 
from  the  order  of  said  district  court  overrul- 
ing the  motion  to  set  aside  the  order  reviving 
said  judgment  to  the  supreme  court,  of  Kan- 
sas, and  on  the  8d  day  of  June,  1898,  filed 
their  motion  in  the  circuit  court  of  Buchanan 
county.  Mo.,  for  a  continuance  of  this  suit 
until  the  petition  in  error  of  appellants  and 
the  said  Wells,  McFarland,  and  Wells  should 
I>e  heard  and  determined  by  the  supreme 
court  of  Kansas,  which  motion  was  overrul- 
ed; and  on  the  same  day  the  case,  coming 
on  for  trial,  was  tried,  and  the  judgment 
rendered,  from  which  this  appeal  was  taken 
on  the  14th  of  June,  1898.  No  execution  was 
ever  Issued,  and  no  payment  was  ever  made, 
on  the  Kansas  judgment,  nor  was  it  ever  ex- 
hibited as  a  demand  against  the  estate  of 
Hosea  in  the  probate  court  of  Buchanan 
county.  On  the  8th  of  April,  1899,  the  ruling 
of  the  district  court  of  Decatur  county,  refus- 
ing to  set  aside  the  order  of  revival  afore- 
said, was  reversed  by  the  supreme  court  of 
Kansas,  on  the  ground  that  the  judge  who 
made  the  order  of  revival  was  of  counsel  for 
the  judgment  plaintitr,  and  had  a  pecuniary 
interest  in  the  judgment  to  the  extent  of  his 
fee,  for  which  he  had  filed  an  attorney's  lien. 
O'ootle  T.  Berkley,  60  Kan.  446,  56  Pac.  755. 


1.  By  the  laws  of  Kansas,  a  i)ersonal  jodg- 
ment  ag^alnst  two  parties  Is  a  joint  and  sev- 
eral obligation,  and  an  action  upon  it  can 
be  maintained  against  either  of  the  judg- 
ment debtors  separately.  2  Oen.  St  Kan. 
1897,  c.  114,  p.  590;  Bead  v.  Jeffries,  16  Kan. 
584;  Stout  V.  Baker,  32  Kan.  113,  4  Pac.  141. 
And  In  considering  this  case  the  judgment  in 
question  may  be  treated  simply  as  a  joint 
and  several  judgment  ag^aiust  the  appellants, 
and  the  other  parties  thereto  may  be  disre- 
garded. In  that  state  an  action  at  law  may 
be  maintained  on  a  domestic  judgment  The 
right  of  action  accrues  at  the  date  of  the 
rendition  of  the  judgment  and,  when  no  ex- 
ecution has  been  Issued,  Is  barred  by  the 
statute  of  limitations  of  that  state  by  the 
lapse  of  five  years  from  its  date,  onless  the 
case  falls  within  some  of  the  exceptions  of 
that  statute,  one  of  which  is  absence  fran 
the  state.  2  Gen.  St  Kan.  1897,  c.  95,  H  12, 
Id;  Bumes  v.  Simpson,  9  Kan.  658;  Hum- 
mer V.  Lamphear,  32  Kan.  439,  4  Pac.  865; 
Bank  v.  Bradbury,  56  Kan.  355,  43  Pac.  HSH. 
By  the  laws  of  this  state  in  force  at  the 
time  this  suit  was  brought  an  action  on 
the  judgment  of  a  court  of  record  of  a  sister 
state  was  not  barred  until  after  the  lapse 
of  20  years  from  its  date.  Rev.  St  1889,  { 
6796.  If  we  had  only  the  statutes  of  limita- 
tions eo  nomine  of  these  states  to  deal  with 
in  this  case,  there  would  be  no  difflcnlty  In 
sustaining  the  judgment  of  the  circuit  court; 
for  it  was  sell-settled  law  In  this  state,  prior 
to  the  Revision  of  1899,  when  a  new  section 
(section  4280)  was  Ingrafted  upon  our  statute 
of  limitations,  changing  the  rule,  that,  in  an 
action  on  a  judgment  of  a  sister  state,  the 
statute  of  limitation  of  the  state  In  which 
suit  is  brought  Is  to  be  applied,  and  not 
the  statute  of  the  state  in  which  the  judg- 
ment Is  rendered.  Kven  If  the  reverse  were 
the  rule,  and  the  Kansas  statute  of  limita- 
tions could  be  applied,  the  appellants  having 
been  nonresidents  of  that  state,  and  continu- 
ously absent  therefrom  ever  since  the  rendi- 
tion of  the  Kansas  judgment  the  action 
could  have  been  maintained.  -But  the  law 
upon  which  the  appellants  rely  to  defeat  this 
action  Is  not  the  literal  statute  of  limita- 
tions of  either  state,  but  certain  statutes  of 
the  state  of  Kansas,  which,  as  construed  by 
the  supreme  court  of  that  state,  affect  the 
life  of  Its  judgments,  and  which  are  as  fol- 
lows: 

"Sec.  466.  If  execution  shall  not  be  sued 
out  within  five  years  from  the  date  of  any 
judgment  that  now  is  or  may  hereafter  be 
rendered  in  any  court  of  record  in  this  state, 
or  if  five  years  shall  have  intervened  be- 
tween the  date  of  the  last  execution  Issued 
<»  such  judgment  and  the  time  of  suing  out 
another  writ  of  execution  thereon,  such  judg- 
ment shall  become  dormant  and  shall  cease 
to  operate  as  a  lien  on  the  estate  of  the 
judgment  debtor." 

"Sec.  439.  If  a  judgment  become  dormant 
It  may  be  revived  in  the  same  manner  as  is 
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vrtBcMitA  tor  rerlviner  actions  b^ore  Jndg- 
ment" 

"Sec.  425.  The  revlTor  shall  be  b7  an  or- 
der of  the  court,  If  made  In  term,  or  by  a 
Judge  thereof  If  during  vacation,  that  the 
action  be  roTlved  in  the  name  of  the  jepre- 
sentatlres  or  successor  of  the  party  who 
died,  or  whose  powers  ceased,  and  proceed 
in  favor  of  or  against  them. 

"Sec.  426.  The  order  may  be  made  on  the 
motion  of  the  adverse  party,  or  of  the  rep- 
resentatives or  successors  of  the  party  who 
died,  or  whose  powers  ceased,  suggesting  his 
death  or  the  cessation  of  his  powers,  which 
with  the  names  and  capacities  of  his  repre- 
sentatives or  successor  shall  be  stated  in  the 
order. 

"Sec.  427.  If  the  order  is  made  by  the  con- 
sent of  the  paitles,  the  action  shall  forth- 
with stand  revived;  and,  If  not  made  by 
consent,  notice  of  the  application  for  such 
an  order  shall  be  served  in  the  same  man- 
ner and  returned  within  the  same  time  as  a 
summons,  upon  the  party  adverse  to  the 
one  making  the  motion,  and  If  sufficient 
cause  be  not  shown  against  the  revivor,  the 
order  shall  be  made. 

"Sec.  428.  When  the  plaintiff  shall  make 
an  affidavit  that  the  representatives  of  the 
defendant,  or  any  of  them  In  whose  name  it 
is  desired  to  have  the  action  revived,  are 
non-residents  of  the  state,  or  have  left  the 
same  to  avoid  the  service  of  the  notice,  or  so 
concealed  themselves  that  the  notice  cannot 
bie  served  upon  them,  or  that  the  names  and 
residences  of  the  heirs  or  devisees  of  the 
person  against  whom  the  action  may  be  or- 
dered to  be  revived,  or  some  of  them,  are 
unknown  to  the  affiant,  a  notice  may  be  pub- 
lished for  three  consecutive  weeks,  notifying 
them  to  appear  on  a  day  therein  named,  not 
less  than  ten  days  after  the  publication  Is 
complete,  and  show  cause  why  the  action 
should  not  be  revived  against  them;  and  if 
sofflcient  cause  be  not  shown  to  the  contrary, 
the  order  shall  be  made." 

"Sec.  432.  An  order  to  revive  an  action 
against  the  representatives  or  successor  of  a 
defendant  shall  not  be  made  without  the 
consent  of  such  representative  or  successor, 
unless  In  one  year  from  the  time  It  could 
have  been  flrst  made. 

"Sec.  433.  An  order  to  revive  an  action  In 
the  names  of  the  representatives  or  successor 
of  a  plaintiff  may  be  made  forthwith,  but 
shall  not  be  made  without  the  consent  of  the 
defendant  after  the  expiration  of  one  year 
from  the  time  the  order  might  have  been 
flrst  made;  but  where  the  defendant  shall 
also  have  died;  or  his  powers  have  ceased 
In  the  meantime,  the  order  of  revivor  on 
both  sides  may  be  made  in  the  period  limit- 
ed in  the  last  section."  2  Gen.  St  Kan.  1897, 
C.  95. 

Under  this  statute  as  construed  by  the  su- 
preme court  of  Kansas,  where  a  Judgment 
has  been  permitted  to  become  dormant  by 
the  neglect  of  the  creditor  to  Issue  execu- 


tion thereon  for  five  years,  has  not  been 
rwvlved  in  the  manner  provided  by  the  stat- 
ute, and  no  suit  upon  the  Judgment  has  been 
bronght  within  one  year  after  the  expiration 
of  the  five  years,  no  suit  can  thereafter  be 
maintained  npon  It  Chapman  v.  Chapman, 
48  Kan.  636,  28  Pac.  1071;  Mawhinney  v. 
Doane,  40  Kan.  676,  17  Pac.  44;  Id.,  40  Kan. 
681,  20  Pac.  488;  Baker  v.  Hummer,  31  Kan. 
325,  2  Pac.  808;  Kothman  v.  Skaggs,  29  Kan. 
5;  Angell  v.  Martin.  24  Kan.  334;  Gruble  t. 
Wood,  27  Kan.  585;  Bumes  v.  Simpson,  9 
Kan.  658;  State  t.  McArthnr,  5  Kan.  280. 
In  these  circumstances,  the  Judgment,  once 
dormant  becomes  a  dead  Judgment  Incapable 
of  supporting  an  action  in  that  state  or  In 
this.  Dempsey  v.  Oswego  Tp.,  2  C.  C.  A. 
110,  51  Fed.  97;  Foundry  Co.  v.  Jackson, 
128  Mo.  119,  30  a  W.  621.  The  last  case 
cited  was  an  action  brought  in  this  state 
on  the  25th  day  of  August,  1892,  on  a  Kan- 
sas Judgment  rendered  on  the  12th  day  of 
July,  1875,  which  had  never  been  revived 
or  kept  alive  by  the  Issuance  of  execution 
thereon,  and  came  before  this  court  in  divi- 
sion No.  2,  at  the  April  term,  1895.  Bur- 
gess, J.,  who  delivered  the  opinion  of  the 
court  after  setting  ont  the  aforesaid  Kan- 
sas statute,  and  reviewing  some  of  the  lead- 
ing Kansas  cases  construing  the  same,  said: 
"By  the  statute  all  remedy  was  taken  away, 
which  is  never  done  without  an  Intention  to 
destroy  the  right  (Moore  v.  Luce,  29  Pa.  262, 
72  Am.  Dec.  630);  and  It  would  seem  illogic- 
al to  hold  that  the  remedy  may  be  destroy- 
ed and  the  legal  right  remain."  McCracken 
Co.  V.  Mercantile  Trust  Co.,  84  Ky.  344, 
1  a.  W.  585.  From  a  legal  standpoint  the 
existence  of  one  implies  the  existence  of  the 
other,  and  It  would  seem  Impossible  that  one 
can  exist  without  the  other.  In  McMerty  v. 
Morrison,  62  Mo.  140,  it  was  said:  "The 
doctrine  Is  firmly  rooted  that  the  statute  of 
limitations  of  the  country  in  which  suit  Is 
brought  may  be  pleaded  to  bar  a  recovery 
on  a  contract  made  oni  of  its  political  Juris- 
diction, and  that  the  statute  of  the  place 
where  the  contract  was  made  cannot  be  so 
pleaded.  But,  where  the  statute  of  limita- 
tions where  the  contract  is  made  operates 
to  extinguish  the  contract  or  debt  Itself,  the 
case  no  longer  falls  within  the  law  in  respect 
to  the  limitation  of  the  remedy;  and,  when 
Boch  a  contract  Is  sued  upon  in  another  state, 
the  lex  loci  contractus,  and  not  the  lex 
fori,  is  to  govern."  The  right  being  extin- 
guished by  the  statute  of  limitations  of  Kan- 
sas, the  case  does  not  come  within  the  law 
of  limitations  as  to  the  remedy,  and  must  be 
governed  by  the  laws  of  that  state  where 
the  Judgment  was  rendered  (Baker  v.  Stone- 
braker,  36  Mo.  839;  McMerty  ▼.  Morrison, 
supra);  and  It  was  accordingly  so  held,  all 
the  Judges  of  that  division  concurring.  In 
that  case,  at  the  time  suit  was  brought  in 
Missouri  on  the  Kansas  Judgment,  the  de- 
fendant had  always  been  a  resident  of  Kan- 
sas, and  nn  action  against  him  in  that  state 
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was  barred  by  Its  statute  of  Umltatlons.  No 
execution  bad  ever  been  Issued  ob  tbe  Judg- 
ment, and  after  the  lapse  of  Are  years  from 
Its  date  it  had  become  dormant.  Thereafter, 
within  one  year,  It  had  not  been  reviyed  as  it 
might  have  been,  and  no  suit  liad  ever  been 
brought  on  It  All  remedy  on  It  in  that  state 
had  been  destroyed,  and  the  Judgment  was 
dead.  But  the  case  in  hand  is  Quite  different, 
leaving  out  of  view  entirely  the  attempt  at 
revival,  which  finally  proved  futile,  bat  not 
for  any  lack  of  vitaiity  in  the  Judgment 
When  the  suit  was  brought  in  Missouri,  on 
the  Elansas  Judgment,  In  this  case,  the  de- 
fendants being  within  the  exceptions  of  the 
Kansas  statute  of  limitations,  an  action 
against  them  In  that  state  was  not  barred 
by  that  statute;  and,  although  the  Judgment 
had  become  dormant  by  the  failure  to  have 
execution  issued  for  five  years,  yet  the  one 
year  thereafter,  within  which  it  could  have 
either  been  revived,  or  action  brought  on  it 
in  that  state,  not  having  expired,  either  of 
these  proceedings  could  have  been  maintain- 
ed on  it  in  that  state.  All  remedy  on  It  had 
not  been  destroyed  by  its  laws,  and  the  Judg- 
ment was  not  dead,  as  In  the  Jackson  Case. 
Hence  the  Judgment  In  this  case  does  not 
come  within  the  principle  of  that  case,  or 
any  of  those  upon  which  It  is  based,  and  is 
not  taken  out  of  the  general  rule  by  which 
our  own  statute  of  limitations  is  made  ap- 
plicable. The  Judgment  of  the  circuit  court 
ought,  therefore,  to  be  atflrmed;  and  it  is 
so  ordered.    AH  concur. 


WENDLBK  V.  IiAMBETS. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Jane  11,  1001.) 

WIU^NATURB  OF  ESTATE— MORTOAQB—AIT- 
ER-ACQUIRED   PROPERTY— PRIORITIES. 

1.  A  will  devised  100  acres  to  testator's 
nephew,  with  the  exception  that  it  testator's 
sister.  Uvine  in  Germany,  came  to  this  coun- 
try, 'Ht  is  intended  by  the  testator  that  she 
shall  have  a  dowry  in"  certain  real  estate; 
otherwise,  the  nephew  to  have  immediate  pos- 
session of  said  real  estate.  Beld  to  give  to  the 
sister  a  life  estate  in  the  property  if  she  came 
to  America  to  live. 

2.  Where  an  owner  of  land  subject  to  a  life 
estate  gave  a  mortgage  thereon  covering  any 
after-acquired  interest  in  the  property,  and  the 
owner  of  the  life  estate  conveyed  her  interest 
to  said  mortgagor,  taking  a  trust  deed  to  se- 
cure the  purchase  price  thereof,  such  lien  was 
superior  to  the  mortgage  given  before  the 
mortgagor  acquired  such  life  estate. 

3.  Where  a  trust  deed  is  ^ven  to  secure  the 

Surchase  price  of  certain  property,  and  the 
eed  recites  the  amount  of  the  price,  and  the 
ftarticnlar  land  for  which  it  is  owing,  such 
len  is  superior  to  a  mortgage  given  oy  the 
Purchaser  prior  to  acquiring  title  to  the  land, 
ut  providing  that  it  should  be  a  lien  on  such 
after-acquired  land,  though  such  trust  deed  se- 
cured another  debt  on  snch  tract  and  on  an- 
other tract  owned  by  the  debtor,  on  which  such 
trust  deed  was  a  second  lien. 

Appeal  from  circuit  court,  Jasper  county; 
Joseph  D.  Perkins,  Judge. 
Action   by   Chriatina   Frederlca    Wendler 


against   Thomas   liimbetii.     Judgment    for 
plaintiff,  and  defendant  appeals.    AfOrmed. 

This  is  a  suit  in  ejectment  for  the  S.  &  )4 
of  the  8.  W.  ^  of  section  27,  townsblp  20, 
of  range  29,  Jasper  county,  brought  in  the 
circuit  court  of  Jasper  county  November  18, 
1S9T.  There  Is  no  dispute  as  to  the  facts. 
F.  W.  Wendler  is  the  common  source  of  title. 
F.  W.  Wendler  died  testate  In  Jasper  county 
in  July,  1801.  That  part  of  his  will  (dated 
21st  June,  1881)  affecting  the  title  to  the  40 
acres  of  land  in  controversy  is  as  follows: 
"Unto  my  nephew  Herman  ScfantE,  son  of  C. 
H.  Schutz  and  wife,  she  being  fonneriy  Cbris- 
tlna  Weudler,  I  devise  tbe  Inheritance  of  one 
hundred  acres,  more  or  less;  that  Is  to  say, 
the  south  half  of  the  southwest  quarts  of 
section  number  twenty-seven  (27),  of  town' 
ship  number  twenty-nine  (29),  of  range  num- 
ber twenty-nine  (20),  also  the  west  half  of 
the  southwest  quarter  of  the  southeast  quar- 
ter of  section  number  twenty-seven  (27),  of 
township  number  twenty-nine  (20),  of  range 
number  twenty-nine  (28),  all  in  the  comity  of 
Jasper  and  state  of  Missouri,  with  this  ex- 
ception: In  case  my  sister  Frederlca  W«id- 
ler,  who  is  now  in  Germany,  comes  to  this 
country,  it  Is  Intended  by  tbe  testator  that 
she  shall  have  a  dowry  in  and  to  the  follow- 
ing real  estate  above  named;  that  Is  to  say, 
tbe  southeast  quarter  of  the  southwest  quar- 
ter of  said  section  twenty-seven;  but  In  case 
that  she  remains  in  Germany,  then  upon  the 
death  of  the  testator  the  said  Herman 
Schutz,  his  administrator  or  guardian,  shall 
have  immediate  possession  and  control  of  the 
aforesaid  one  hundred  acres  of  land,  as  above 
described."  The  testator's  sister,  as  above 
named,  Frederlca  Wendler,  is  the  plaintiff  in 
this  case,  and  came  to  this  country  from  (xer- 
many  before  the  testator's  death,  and  has 
continued  to  reside  in  the  United  States. 
The  testator's  nephew  Herman  Schutz  bad 
his  name  changed,  by  an  order  of  tbe  circuit 
court  of  Jasper  county,  to  Herman  R.  Wend- 
ler, and  in  the  deeds,  mortgages,  and  court 
proceedings  hereinafter  recited  Is  designated 
by  the  name  of  Herman  R.  Wendler.  On 
the  0th  day  of  November,  1803,  said  Herman 
n.  Wendler  (formerly  Schutz)  conveyed  by 
way  of  mortgage  to  the  appellant,  Thomas 
Lambeth,  the  whole  of  the  100  acres  of  land 
(including  the  40  acres  in  controversy)  be- 
queathed to  him  by  the  will  of  bis  uncle,  said 
mortgage  deed  being  in  tbe  common  form, 
with  power  of  sale  In  tbe  mortgagee,  and 
containing  the  statutory  covenants  implied  In 
the  words  "grant,  bargain,  and  sell,"  and  be- 
ing effectual  to  pass  all  after-acquired  title, 
which  mortgage  deed  was  duly  filed  for  rec- 
ord In  the  recorder's  office  of  said  Jasper 
county  on  the  same  day  of  its  execution,  and 
was  given  to  secure  a  note  for  |800,  and  7 
per  cent  Interest  thereon,  due  in  one  year, 
and  which  Indebtedness  has  never  been  paid. 
After  the  execution  of  the  foregoing  mort- 
gage deed,  and  before  its  foredosure,  the 
plaintiff  and  respondent  herein,  on  August  12. 
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1898.  conveyed  the  land  In  controversy  by  a 
qaltdalm  deed  to  aald  Herman  R.  Wendler 
(formerly  Schutz).  Subsequently  the  appel- 
lant, Thomas  Lambeth,  brought  foredosure 
proceedings  In  the  dicult  court  of  Jasper 
county  against  Herman  R,  Wendler  and  his 
-wife,  and  obtained  a  Judgment  for  the  fore- 
closure of  his  mortgage,  on  the  6th  of  Octo- 
ber, 1807;  and,  at  a  foreclosure  sale  there- 
under, appellant  Lambeth  bought  the  vrhole 
100  acres.  Including  the  40  acres  In  contro- 
versy, for  $685,  leaving  the  balance  owing 
on  his  judgment  still  due  him,  and  received 
a  sherlfTs  deed  under  said  sale,  dated  No- 
vember 11,  1807,  and  which  sheriff's  deed 
was  by  appellant  promptly  recorded,  and  un- 
der which  mortgage  and  sale  thereunder  ap- 
pellant,'Lambeth,  went  Into  possession  of  the 
land;  and  at  the  institution  of  this  suit  he 
was  In  possession  of  the  land  in  controversy, 
together  with  the  balance  of  the  100  acres,  as 
aforesaid.  The  foregoing  constitutes  appel- 
lant's claim  to  title  and  possession  .  in  this 
case.  The  respondent's  claim  Is  based  on  the 
following  additional  facts,  viz.:  At  the  time 
she  made  said  qnltclalm  deed  for  the  land  <n 
controversy  to  said  Herman  R.  Wendler,  to 
wit,  August  12,  1806,  said  Herman  R.  Wend- 
ler and  wife  conveyed  by  a  deed  of  trust  to 
A.  It.  Thomas,  as  trustee,  the  100  acres  of 
land  previossly  mortgaged  by  Wendler  to 
appellant,  and  which  included  the  land  In 
oontroTersy,  and  also  a  tract  of  8  acres,  and 
two  other  small  tracts,  to  secure  the  pay- 
ment of  a  note  of  that  date  payable  to  re- 
spondent, due  In  one  year,  for  $1,790,  bearing 
7  per  cent  Interest.  Included  therein,  as 
shown  by  the  evidence,  was  the  sum  of 
$641.50,  which  said  Wendler  had  agreed  to 
pay  respondrait  for  the  execution  of  the  quit- 
claim deed  to  the  land  in  controversy;  said 
deed  of  tmst  reciting  that  "the  sum  of 
$(M1.50  of  the  promissory  note  described  be- 
low is  for  the  purchase  price  of  the  southeast 
quarter  of  the  southwest  quarter  of  section 
27,  to^ship  29,  range  29,  this  day  sold  by 
the  party  of  the  third  part  to  Herman  R. 
Wendler,  one  of  the  parties  of  the  first  part; 
the  balance  of  said  promissory  note  being  for 
money  dne  and  owing  the  said  party  of  the 
third  part  from  the  said  Herman  R.  Wend- 
ler." Afterwanls,  on  the  25th  day  of  Sep 
tember,  1897,  said  A.  L.  Thomas,  as  trustee, 
sold  the  land  conveyed  In  said  deed  of  trust, 
in  irarsnance  of  the  provisions  of  said  deed, 
to  respondent,  and  delivered  to  her  his  trus- 
tee's deed  therefor  nnder  said  sale.  The  ap- 
pellant at  the  trial  objected  to  the  introduc- 
tion in  evidence  of  said  deed  of  trust  and 
trustee's  deed  for  the  reason  that  they  did 
not  tend  to  show  title  in  respondent,  and  that 
the  mortgage  to  appellant  was  prior  and 
paramount  thereto,  and  that  respondent,  un- 
der said  will,  took  no  title  to  the  land,  and 
that  the  trustee's  deed  only  conveyed  to  re- 
spondent the  equity  of  redemption  of  Her- 
man R.  Wendler,  the  legal  title  nnder  his 
mortgage  being  In  appellant,  which   objec- 


tions the  court  overruled,  to  which  rulings  the 
appellant  excepted.  At  the  request  of  the  re- 
spondent the  court  declared  the  law  to  be 
that  (1)  under  the  will  of  P.  W.  Wendler  the 
respondent  took  a  life  estate  in  all  the  land 
in  controversy;  (2)  that  under  the  trustee's 
deed  the  resxwndent  became  repossessed  of 
such  title  as  she  had  in  the  land  in  contro- 
versy previous  to  the  execution  of  the  quit- 
claim deed  to  Herman  R.  Wendler,  and  that 
the  "title  conveyed  by  said  quitclaim  deed 
did  not  vest  in  and  Inure  to  the  benefit  of 
the  defendant,  as  prior  mortgagee."  And  the 
court  refused  declarations  of  law  asked  by 
the  appellant  to  the  efTect  (1)  that  under  said 
will  respondent  took  no  interest  in  said  land, 
and  in  no  event  could  her  Interest  exceed 
the  undivided  one-third  for  her  natural  life; 
(2)  that  respondent's  quitclaim  deea  convey- 
ed all  her  interest  to  Herman  R.  Wendler, 
which,  under  his  mortgage  to  appellant,  Inur- 
ed to  appellant's  benefit,  as  a  prior  mort- 
gagee; that  respondent,  by  accepting  a  deed 
of  trust  conveying  more  land  to  her  trus- 
tee than  was  conveyed  by  her  quitclaim  deed, 
and  securing  a  greater  indebtedness  than 
the  purchase  price  of  the  land  in  contro- 
versy, had  waived  all  her  rignt  to  set  up 
any  claim  for  such  purchase  price  para- 
mount to  appellant,  and  had  no  vendor's  lien 
or  other  prior  right,  and,  not  having  shown 
a  legal  title,  could  not  recover.  The  court 
thereupon  rendered  Judgment  for  respondent 
for  aU  the  land  in  controversy,  and,  the 
court  having  overruled  appellant's  motion  for 
a  new  trial,  appellant  having  saved  timely 
exceptions  to  all-  adverse  rulings  of  the  court, 
duly  took  his  appeal  to  this  court 

E.  O.  Brown  and  M.  O.  McOregor,  for  ap- 
pellant   Thomas  &  Hackney,  for  respondent 

GANTT,  J.  (after  staUng  the  facts).  1. 
Two  questions  arise  for  our  solution,  upon  the 
foregoing  statement:  What  estate,  If  any, 
was  devised  by  the  will  of  F.  W.  Wendler  to 
his  sister  Frederica,  the  plaintiir  herein? 
If  she  took  a  life  estate  in  the  40  acres  de- 
scribed in  the  will  and  in  her  petition  here- 
in, did  her  conveyance  to  Herman  R.  Wend- 
ler, and  taking  back  a  deed  of  trust  thereon, 
together  with  other  lands,  and  for  a  debt 
other  than  the  purchase  money,  destroy  her 
priority  of  lien,  and  render  her  claim  sub- 
ordinate to  the  mortgage  of  defendant  given 
by  said  Herman  to  the  defendant  prior  to 
her  conveyance  to  said  Herman?  By  his 
will,  F.  W.  Wendler,  the  common  source  of 
title,  devised  100  acres,  Including  the  40  In 
controversy,  to  his  nephew  Herman.  He 
gave  him  "the  inheritance  In  said  one  him- 
dred  acres  [evidently  Intending  by  these 
words  the  fee  simple  therein],  with  this  ex- 
ception: In  case  my  sister  Frederica  Wend- 
ler, who  Is  now  in  Germany,  comes  to  this 
country.  It  Is  intended  by  the  testator  that 
she  shall  have  a  dowry  in  and  to  the  fol- 
lowing real  estate  above  named;   that  it  to 
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say,  the  sontbeast  quarter  of  the  southwest 
quarter  of  said  section  27;  but,  in  case  she 
remains  in  Germany,  then  upon  the  death 
of  the  testator  the  said  Herman,  his  adminis- 
trator or  guardian,  shall  hare  immediate  pos- 
session and  control  of  the  aforesaid  one  hun- 
dred acres."  The  plaintiff  asserts  that  by 
these  words  the  testator  devised  a  life  estate 
in  the  40  in  suit,  and  so  the  circuit  court 
adjudged;  but  defendant  maintains  that 
"dowry"  and  "dower"  are  synonymous,  and 
always  mean  a  life  estate  In  one-third  of  the 
land  of  which  the  husband  was  seised  daring 
marriage,  and  apply  to  no  one  but  the  wife, 
and,  as  Frederlca  was  not  the  testator's 
wife,  the  word  "dowry"  in  the  will  must 
be  held  to  be  meaningless,  but  under  no  cir^ 
cumstances  could  It  mean  more  than  one- 
third  of  the  land  mentioned.  It  is  perfectly 
obvious  that  the  word  was  not  used  In  a 
technical  sense.  The  relation  of  the  parties 
—the  testator  being  the  brother  of  the  devi- 
see—forbids such  a  constmction.  This  is  one 
of  those  cases  In  which  this  conrt  must 
construe  the  will  "without  resorting  to  lex- 
icographers to  determine  what  the  same 
word  may  mean  in  the  abstract,  or  to  ad- 
judicated cases  to  discover  what  it  may  have 
been  decided  to  mean  under  different  cir- 
cumstances." Dugan  V.  Livingston,  15  Mo. 
234;  Carnagy  v.  Woodstock,  2  Munf.  239, 
0  Am.  Dec.  470.  After  defining  "dower," 
and  giving  its  derivation,  the  compiler  of 
Webster's  International  Dictionary  says: 
"  'Dower,'  in  modem  use,  Is,  and  should  be, 
distinguished  from  'dowry.'  The  former  is 
a  provision  for  a  widow  on  her  husband's 
death.  The  latter  Is  a  bride's  portion  on  her 
marriage."  The  testator  did  not  Intend  to 
provide  for  his  widow,  nor  was  It  a  bride's 
portion,  but  he  clearly  Intended  a  provision 
for  his  sister  In  40  acres  of  the  land  devised 
to  his  nephew.  He  had  given  the  fee  to  the 
whole  to  the  nephew,  subject  to  this  provi- 
sion for  the  sister  In  this  40.  Loolcing  at  the 
whole  will  and  the  relation  of  the  parties, 
we  think  the  circuit  court  correctly  held  that 
his  intention  was  to  give  his  sister  a  life 
estate  in  this  40  acres  If  she  came  to  Amer- 
ica to  live.  She  came  and  lived  with  him 
for  years  before  his  death,  and  thus  com- 
plied with  the  condition.  This  view  Is 
strengthened  by  the  further  provision  in  the 
will  that  If  she  did  not  come  to  this  country 
the  nephew  was  to  have  possession  of  the 
whole  hundred  acres;  thus  impliedly  saying 
that  If  she  came  he  was  not  to  have  posses- 
sion of  this  40  during  her  life,  but  the  re- 
mainder only  in  fee.  This  will  was  evident- 
ly not  drawn  by  a  lawyer.  The  cases  are 
numerous  in  which  particular  words  used  in 
a  will,  opposed  to  the  intention  of  the  tes- 
tator, have  been  rejected  as  having  been 
used  by  mistake  or  through  ignorance  of 
their  force,  or  have  been  construed  to  have 
the  meaning  of  other  words.  The  word 
"dowry"  was  obviously  used  by  the  testator 
In  this  way  In  this  wIlL    It  Is  our  duty  to 


determine  the  intention  of  the  testator,  If  we 
can,  notwithstanding  his  inaccuracy  of  lan- 
guage. Dr.  Minor,  In  his  most  valuable  In- 
stitutes, discussing  the  rules  for  the  constmc- 
tion of  deeds  and  wills  (volume  2,  p.  948), 
says:  "The  two  rales  of  most  general  appli- 
cation in  construing  writings  are  (1)  that  they 
shall,  if  possible,  be  so  interpreted  "ut  res 
magls  valeat  quam  pereat,'— so  that  they 
shall  have  some  effect,  rather  than  none: 
(2)  that  such  a  meaning  shall  be  given  to 
them  as  may  carry  out  and  most  fully  ef- 
fectuate the  intention  of  the  parties." 
Broom,  Leg.  Max.  413  et  seq.  If  we  ascribe 
to  "dowry"  Its  technical  meaning.  It  would 
be  utterly  senseless  in  the  connection  In 
which  it  is  used.  If  we  give  It  a  popular 
meaning  as  a  portion  or  provision;  it  can 
well  mean  a  use  for  life  of  the  40  acres  des- 
ignated; and  such,  we  feel  sure,  was  the 
testator's  Intention,  and  that  must  govern. 
In  order  that  his  words  may  avail  something, 
rather  than  nothing. 

2.  Having  concluded  that  the  will  created 
a  life  estate  in  the  40  acres  in  suit  In  Fred- 
erica  Wendler,  we  are  brought  to  inquire 
what  effect  her  deed  to  Herman,  and  his 
deed  of  trast  to  her,  executed  simultaneous- 
ly, had  upon  the  prior  deed  of  trast  of  the 
defendant  It  will  be  admitted  that  Her^ 
man's  deed  of  tmst  or  mortgage  to  defend- 
ant did  not  convey  plaintiff's  life  estate. 
Did  plaintiff's  deed  to  Herman  have  the  ef- 
fect, by  relation,  of  subjecting  that  life  estate 
to  defendant's  prior  mortgage,  in  preference 
to  the  deed  of  trust  given  to  her  by  Herman 
to  secure  the  purchase  money  for  said  40 
acres?  Unaffected  by  other  considerations 
which  we  will  mention  later  on,  we  think 
it  Is  the  settied  law  of  this  court  that  her 
deed  of  tmst  for  the  purchase  alone  was  and 
is  a  prior  lien  to  the  mortgage  given  by 
Herman  to  defendant  before  Herman  had  ac- 
quired plaintiff's  life  estate.  It  was  said 
in  Rogers  v.  Tucker,  94  Mo.  846.  7  8.  W. 
414,  that  it  was  but  common  legal  learning 
that  a  mortgage  for  the  purchase  money  ex- 
ecuted simultaneously  with  the  deed  to  the 
purchaser  takes  precedence  and  priority  over 
liens  created  by  the  vendee  prior  to  his  ac- 
quisition of  the  titie,  or  before  he  had  paid 
the  purchase  money.  Turk  t.  Ftmk,  68  Mo. 
18,  30  Am.  Rep.  771;  Curtis  ▼.  Root,  20  IlL 
S4;  Winn  v.  Investment  Co..  12S  Mo.  644, 
28  S.  W.  998.  Pomeroy,  in  his  Equity  Jorls- 
pradence  (volume  2.  {  725,  2d  Bd.),  lays  It 
down  that  "a  mortgage  to  secure  the  purchase 
money  of  land,  given  at  the  same  time  with 
the  deed  of  conveyance,  or.  in  pursuance  of 
agreement,  as  a  part  of  the  same  transaction, 
has  precedence,  so  far  as  it  Is  a  charge  up- 
on the  particular  parcel  of  land,  over  Judg* 
ments  and  other  debts  of  the  mortgagor." 
Defendant  contends  that  because  plaintiff 
took  a  note  not  only  for  the  purchase  money 
for  this  40  acres,  but  for  ot|^er  Indebtedness 
of  Herman  Wendler  to  her.  and  Included 
other  property  In  the  deed  of  trust,  she  there- 
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by  lost  her  priority  as  to  the  tract  of  land 
Bbe  sold  him;  that  her  mortgage  conld  not 
be  a  first  lien  on  this  tract,  and  a  second 
mortgage  on  the  other  pr(H>erty  included  In 
her  deed  of  trust  Counsel  for  defenuant 
argues  that  It  la  the  well-settled  rule  that 
a  vendor  who  takes  other  security  waives 
his  vendor's  Hen,  but  It  may  be  conceded 
that  plalntlfT,  by  taking  her  mortgage,  waiv- 
ed her  vendor's  Hen;  but  It  Is  equally  well 
settled  that  by  bo  doing  she  does  not  waive 
her  priority  by  taking  her  deed  of  trust  for 
the  purchase  money.  Rogers  t.  Tucker,  94 
Mo.  846,  7  S.  W.  414;  Winn  t.  Inveatmoit 
Co.,  ius  Mo.  544,  28  S.  W.  968.  So  that  the 
cases  cited  as  to  waiver  of  vendor's  lien 
do  not  affect  the  question  counsel  now  raise. 
Her  deed  of  trust  In  this  case  expressly  re- 
cites the  amount  of  the  purchase  money, 
and  the  particular  land  for  which  it  Is  owing, 
and  it  is  only  as  to  that  tract  that  she  is 
asserting  a  priority  over  defendant's  mort- 
gage. Nor  do  we  discern  any  reason  why  a 
mortgagee  may  not  take  a  first  lien  on  one 
tract  and  a  second  lien  on  another,  especial- 
ly where  the  amount  of  the  first  lien  is  dis- 
tinctly set  forth  In  the  deed  of  trust  or  mort- 
gage. The  second  mortgagee  or  purchaser 
can  insist  that  the  tract  on  which  she  holds 
the  first  lien  shall  be  separately  sold  to  satis- 
fy the  amount  of  the  purchase  money,  first; 
and  this  may  all  be  done  under  the  legal 
power  In  the  deed  of  trust,  without  resort 
to  equity,  and  without  affecting  the  priority 
of  the  prior  mortgage  on  the  lands  not  mort- 
gaged for  the  purchase  money.  This  was 
the  view  of  the  drcalt  court,  and  we  think 
it  was  correct  Plaintiff's  mortgage  for  the 
pnrchase  money  having  matured,  and  default 
having  occurred,  and  the  trustee  having  aoiA 
the  40  acres  in  suit  to  satisfy  the  purchase 
money,  and  plalntlfT  having  bought  It  In  and 
received  her  deed  under  that  sale,  she  had 
the  title,  and  was  entitled  to  recover  in  eject- 
m&at    The  Judgment  is  affirmed. 

SHERWOOD,   P.  J.,  and  BUB6BSS,  J., 
concor. 


HEED  V.  liOWE. 

(Supreme  Court  of  Missouri,  Division  Mo.  1. 

May  14,  1901.) 

JVSnCB'S  BXBCUTION— TRANSCRIPT— EXECU- 
TION—ISSUANCE— RETURN  —  PRESUMPTIONS 
—SHERIFF'S  DEED— PARTITION  —  PENDENCY 
OF  PROCBBDINOS-EFFBCT-AOTION  TO  QUIET 
TITLB— STATUTE   OF  LIMITATIONS. 

1.  Under  Gen.  St  1865,  p.  717,  i  14,  and  Id. 
p.  718,  §  3,  making  executions  issued  by  a  jus- 
tice of  the  peace  returnable  in  90  days,  an 
earlier  return  is  premature,  and  hence  insuffi- 
cient to  sustain  a  sheriff's  sale  and  deed. 

2.  Under  Gen.  St.  1865,  p.  717,  §  14,  and  Id. 
p.  718,  §  3,  providing  that  no  execution  shall 
UBue  ont  of  the  drcmt  court  on  the  transcript 
of  a  justice's  judgment,  if  the  defendant  is  a 
resident  of  the  county,  until  an  execution  shall 
have  been  issued  by  the  justice  directed  to  a 
constable,  and  "returned  that  defendant  has 
no  goods  whereof  to  levy  the  same,"  a  return. 


"Not  served  for  want  of  property,"  is  insuffi- 
cient to  authorize  the  issuance  of  an  execu- 
tion bjf  the  clerlt,  and  the  sale  of  real  estate, 
since  it  fails  to  show  any  effort  to  find  prop- 
erty, which  is  contemplated  by  the  statute. 

3.  No  presumption  arises  from  the  issuance 
of  an  execution  oy  the  clerk  of  the  circuit  court 
on  the  transcript  of  a  justice's  judfrment,  as 
provided  by  Gen.  St.  1865,  p.  717,  §  14,  and  Id. 
p.  718,  §  8,  that  a  return  that  defendant  had 
no  goods  whereof  to  levy  such  execution  was 
made  to  the  justice  court  judgment  required 
by  said  section  before  execution  on  the  tran- 
script may  issue. 

4.  AVhere  it  appears  that  an  execution  issued 
by  a  justice  was  made  returnable,  and  in  fact 
was  returned,  in  a  less  time  than  required  by 
statute,  a  sherifTs  deed  eiven  on  a  sale  under 
an  execution  issued  by  the  circuit  court  clerk 
on  a  transcript  of  the  justice  court  proceed- 
ings, which  merely  recites  the  justice  s  judg- 
ment, the  filing  of  the  transcript,  and  the 
clerk's  issuance  of  an  execution  on  such  tran- 
script judgment,  is  insufficient  to  remedy  such 
defect  in  the  justice  court  executioD. 

5.  A  defect  In  a  sheriffs  deed  j^ven  at  a 
sale  under  an  execution  issued  by  the  circuit 
court  clerk,  in  that  it  failed  to  recite  that  ex- 
ecution had  been  retnrned  nulla  bona  in  the 
justice  court,  as  required  by  Gen.  St.  1865,  p. 
717,  S  14,  Id.  p.  718,  J  3,  la  not  supplied  by 
the  complaint  in  an  action  to  set  such  deed 
aside,  which  sets  ont  the  execution  Issued  by 
the  clerk,  wherein  he  recites  that  the  justice 
court  execution  was  returned  nulla  bona,  where 
such  complaint  also  avers  that  such  redtal  is 
false. 

6.  Such  recital  is  not  evidence  of  the  facts 
set  forth,  since  the  clerk  is  without  authority 
to  certify  to  such  facts. 

7.  A  suit  to  partition  realty,  pending  at  the 
time  of  an  action  by  one  of  the  owners  thereof 
to  set  aside  a  sheriff's  deed  to  his  interest  as 
a  cloud  on  his  title,  is  not  a  bar  to  -such  ac- 
tion. 

8.  The  statute  of  limitations  does  not  begin 
to  run  against  a  reversioner  as  to  an  action  to 
remove  a  cloud  from  his  titie  until  the  death 
of  the  life  tenant. 

Appeal  from  circuit  conrt,  Clinton  county; 
William  S.  Herndon,  Judge. 

Action  by  Daniel  Reed  against  Joseph  M. 
Lowe.  From  a  Judgment  in  favor  of  plaintiff, 
defendant  appeals.    Affirmed. 

This  is  a  direct  proceeding  by  bill  In  equity. 
Instituted  in  the  Clinton  circuit  court  on 
April  29,  1898,  to  set  aside  a  sheriff's  sale 
and  deed  to  520  acres  of  land  in  Clinton  coun- 
ty. Mo.,  made  in  April,  1875,  under  an  execu- 
tion issued  upon  a  transcript  of  a  Judgment 
obtained  before  a  justice  of  the  peace.  The 
land  in  controversy  was  a  part  of  the  home 
farm  of  John  Reed,  deceased,  late  of  Clinton 
county,  who  died  intestate  in  1861,  owning 
said  land,  together  with  a  large  amount  of 
other  land,  and  leaving,  him  surviving,  the 
plaintiff  and  four  other  children,  and  his 
widow,  Mary  Reed.  On  the  settlement  of  his 
estate,  the  land  In  question  was  set  off  to  the 
widow,  giving  her  a  life  estate  therein,  with 
reversion  to  the  children,  eadi  an  undivided 
one-fifth.  By  the  death  of  his  two  brothers, 
Cyrus  and  James  Reed,  the  plalntlfTs  Inter- 
est was  increased  from  one-fifth  to  three- 
tenths.  On  February  13, 1873,  £111  M.  Lyons,  J. 
W.  Winn,  and  William  H.  Comer,  obtained  a 
Judgment  against  the  plaintiff  for  $143.0!^,  be- 
fore Thomas  F.  Viglini,  a  Justice  of  the  peace. 
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within  and  for  Ckmcord  township,  In  Clinton 
county,  and  on  the  Bame  day  the  justice  Issued 
au  execution  on  said  Judgment,  returnable  on 
the  12th  day  of  May,  1873,  in  88  days  from  Its 
date.  On  May  12,  1873,  the  execution  was 
returned,  "Not  served  for  want  of  property." 
On  December  14,  1874,  a  transcript  of  aaid 
Judgment  showing  the  Issuing  of  execution, 
and  return  of  the  constable  as  above  stated, 
was  tiled  In  the  OSce  of  the  clerk  of  the  dr 
cult  court  of  said  county,  signed  "Alex.  Mc- 
Wllllums,  Justice  of  the  Peace,"  who  cer- 
tlQea  that  "the  foregoing  is  a  complete  tran- 
script of  all  proceedings  had  before  Thomas 
F.  Viglini  in  the  above-entitled  cause,  as  tak- 
en and  copied  from  bis  docket."  And  on  De- 
cember IG,  1874,  an  execution  was  issued  up- 
on such  transcript  Judgment  from  the  office 
of  the  circuit  clerk,  directed  to  the  sheriff 
of  said  county.  This  execution,  which  Is  a 
printed  form,  recites  that  an  execution  had 
been  Issued  by  the  Justice  of  the  peace,  and 
returned,  "Not  satisfied;  no  goods  or  chat- 
tels being  found  whereon  to  levy  the  same." 
On  the  16th  day  of  December,  1874,  the  sher- 
iff levied  npon  plalntifTs  undivided  interest 
in  tlte  reversion  in  the  520-acre  tract,  and 
also  his  right,  title,  Interest,  and  estate  In 
67  acres  of  land  situate  In  the  same  county, 
and  sold  the  same  on  the  27th  day  of  April, 
1875,  during  the  sitting  of  the  circuit  court 
of  said  county,  for  $33,  to  the  defendant,  who 
received  a  sherliTs  deed  therefor.  This  deed 
recited  that  on  the  13th  day  of  February, 
1873,  Ell  M.  Lyons  and  others  obtained  a 
Judgment  before  Thomas  F.  Viglini,  a  Jus- 
tice of  the  peace  of  Concord  township,  in 
Clinton  county,  against  the  plalntlfT,  for  $142.- 
02,  as  appears  from  a  transcript  of  said  Judg- 
ment filed  in  the  office  of  the  clerk  of  the 
circuit  court  of  said  county  on  the  14th  day 
of  December,  1874,  upon  which  transcript  of 
Judgment  an  execution  issued  from  the  clerk's 
office  of  said  court  in  favor  of  Eli  M.  Lyons 
and  others  and  against  Daniel  Reed,  directed 
to  the  sheriff  of  said  county,  and  delivered  to 
him  on  the  same  day,  by  virtue  of  which  on 
that  date  he  levied  upon  and  seized  all  the 
right,  title,  interest,  and  estate  of  plaintiff  In 
said  land.  The  deed  was  duly  acknowledged 
and  filed  for  record  In  the  recorder's  office 
on  the  27th  day  of  Jnly,  1875.  The  sheriff's 
deed,  It  will  be  observed,  makes  no  recital  of 
the  issue  of  the  execution  by  the  Justice  of  the 
peace,  and  a  nulla  bona  return  thereon  by 
the  constable.  At  the  time  of  such  sale  the 
plaintiff  owned  a  present  interest  of  one  on- 
divided  fourth  in  the  67-acre  tract  an  undi- 
vided three-tenths  Interest  in  remainder  in 
the  520  acres,  subject,  however,  to  the  life  es- 
tate of  his  mother,  to  whom  the  same  had 
been  assigned  as  her  dower.  The  plaintiff's 
reversionary  Interest  In  the  latter  tract  was 
worth  at  the  time  of  defendant's  purchase 
about  $3,000.  In  February,  1898,  Anna  M. 
Reed  commenced  a  suit  in  the  Clinton  circuit 
conrt  to  partition  the  land  in  question,  mak- 
ing the  parties  to  this  suit  def  aidants  there- 


in, alleging  as  a  reason  therefor  their  ad- 
verse claims  of  title  thereto.  The  court  as- 
certained the  rights  of  the  other  parties  to 
the  suit,  and  made  partition  among  them  ac- 
cordingly, but,  in  view  of  the  present  con- 
troversy, and  to  avoid  complicating  matters, 
declined  to  consider  or  determine  the  con- 
flicting claims  of  the  parties  to  the  snlt,  and 
suspended  all  further  proceedings  In  the  par- 
tition suit,  BO  far  as  plaintiff  and  defendant 
were  concerned,  until  the  determination  of 
this  controversy.-  At  the  time  of  the  rendi- 
tion of  the  Judgment,  and  the  Issuance  of  ex- 
ecution by  the  circuit  derk,  and  sale  by  the 
sheriff,  the  plaintiff  was  a  resident  of  Clinton 
county.  The  dowress,  Mary  Reed,  resided 
on  the  land  until  her  death,  which  occurred 
In  February,  189S,  and  plaintiff  lived  with  her 
most  of  the  time.  After  her  death,  plaintiff, 
being  in  possession,  brought  this  suit  to  set 
aside  the  sheriff's  deed  as  a  cloud  on  his 
title.  Plahititrs  petition  asks  that  the  sfaer- 
IfTs  sale  be  set  aside,  and  the  deed  to  de- 
fendant be  declared  void  for  the  following 
reasons:  First.  Because  the  execution  issued 
from  the  office  of  the  circuit  clerk  was  void, 
and  was  issued  without  authority  of  law,  in 
this:  That  the  transcript  of  the  Judgment  ren- 
dered by  the  Justice,  filed  with  the  clerk  of 
the  circuit  court,  and  upon  which  such  execn- 
tion  was  Issued,  was  not  certified  as  required 
by  law;  and,  further,  that  such  transcript 
shows  that  the  execution  Issued  by  the  Jus- 
tice of  the  peace  was  not  made  returnable  90 
days  after  date,  but  88  days  after  date,  and 
was  retin-ned  by  the  constable  88  days  after 
date  thereof,  instead  of  90,  as  required  by 
law;  and  because  said  execution  was  not  re- 
turned by  the  constable,  "Not  satisfied;  no 
goods  or  chattels  being  found  upon  which  to 
levy  the  same."  Second.  That  the  price  paid 
was  so  grossly  inadequate  as  to  shock  the 
moral  sense.  The  answer  was:  First,  a  gen- 
eral denial;  second,  avers  the  regularity  of 
all  the  proceedings  leading  up  to  the  sale,  and 
that  defendant  was  a  bona  fide  purchaser 
thereat,  and  defendant's  claim  of  title,  and 
plaintiff's  insolvency  at  date  of  sale;  third, 
the  pending,  before  this  suit  was  instituted, 
of  a  partition  suit,  in  which  the  same  issue 
was  Involved,  and  could  be  tried;  fourth,  the 
statute  of  limitations.  The  reply  was  a  gen- 
eral denial.  The  court  below  found  the  Issues 
for  plaintiff,  and  rendered  a  decree  setting 
aside  the  sherifTs  sale,  and  the  deed  made  to 
defendant  in  pursuance  thereof,  so  far  as  the 
same  attempted  to  convey  the  plainttflTs  im- 
dlrtded  interest  In  remainder  In  the  620-acre 
tract,  and  defendant  appealed. 

Harrt  T.  Hemdon  and  Wltten  &  Hughes, 
for  appellant    B.  C.  Hall  and  F.  B.  Ellis,  for 

respondent 

ROBINSON,  3.  (after  stating  the  facta). 
The  controlling  question  in  this  case  Is 
whether  the  execution  issued  by  the  Justice 
of  the  peace,  and  made  returnable  in  88 
days.  Instead  of  80,  and  returned   by  the 
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constable  in  88  days  after  it  was  Issued, 
"Not  served  (or  want  of  property,"  is  suf- 
ficient to  authorize  tlie  issuance  of  an  execu- 
tion by  tlie  clerk  of  tbe  circuit  court,  and 
a  sale  of  real  estate.  Tbe  statute  relating 
to  the  Issue  and  enforcement  of  execution 
upon  transcript  Judgments  from  the  Justices 
of  the  peace  enforced  at  the  time  of  the 
transaction  here  under  consideration  (Oen.  St 
1866,  p.  717,  I  14;  Id.  p.  718,  §  3)  provides 
that  executions  issued  by  JuBtices  of  tbe 
peace  shall  be  dated  on  tbe  day  they  are 
issued,  and  be  returnable  in  90  days  from 
date,  and  be  directed  to  tbe  constable  of 
tbe  township  where  the  Justice  resides,  and 
run  against  the  goods  and  chattels  of  the 
defendant.  The  party  In  whose  favor  the 
Judgment  is  rendered  may  file  a  transcript 
in  the  office  of  the  cleric  oi  the  circuit  court, 
and  It  becomes  a  lien  on  the  real  estate  of 
the  defendant  from  tbe  time  of  filing  the 
transcript.  Just  the  same  as  a  Judgment  of 
the  circuit  covart.  jttut  tne  statute  express- 
ly prohibits  the  Issuance  'of  an  execution  out 
of  the  circuit  court  on  the  transcript  Judg- 
ment, if  the  defendant  is  a  resident  of  tbe 
county,  "until  an  execution  shall  have  been 
Issued  by  the  Justice  directed  to  the  constable 
of  the  township  in  which  defendant  resides, 
and  returned  that  the  defendant  had  no 
goods  or  chattels  whereof  to  levy  the  same." 
The  evidence  shows  that  the  plaintiff  was 
a  resident  of  Clinton  county  at  the  time  the 
Judgment  of  the  Justice  of  the  peace  was 
rendered  against  him  ana  the  Issuance  of 
the  execution  by  the  circuit  clerk  on  the 
transcript  Judgment,  and  continued  so  until 
the  commencement  of  this  suit.  The  au- 
thority, therefore,  for  the  execution  from 
the  circuit  clerk  on  the  transcript  Judgment 
depended  wholly  on  whether  an  execution 
had  been  Issued  by  tbe  justice,  ana  returned 
nulla  bona  by  the  constaole,  at  tbe  expira- 
tion of  UO  days.  The  evidence  in  this  case 
is  that  these  prerequisites  were  not  complied 
with.  The  recitals  in  the  Justice's  transcript 
read  in  evidence  by  plaintiff,  show  uie  rendi- 
tion of  judgment  by  the  Justice  of  the  peace 
February  13, 1873,  tne  issuance  by  the  Justice 
of  an  execution  thereon,  returnable  on  the 
12th  day  of  May,  1873,  and  the  constable's 
return  on  that  date,  "Not  served  for  want 
«f  property."  Excluding,  then,  the  date  of 
tssue,  and  including  the  return  day,  it  will  be 
seen  that  tbe  execution  Issued  by  the  Justice 
was  made  returnable  in  88  instead  of  90 
days,  as  provided  by  the  statute  in  force 
when  the  same  was  issued.  The  execution 
of  the  Justice  was  not  only  returnable,  but 
was  returned,  in  less  time  than  the  statute 
required.  It  is  clear,  therefore,  that  the 
Judgmeut  creditor  was  not  entitled  to  an 
execution  out  of  the  circuit  court  on  the 
transcript  Judgment,  and  that  this  execution 
was  prematurely  issued,  and  will  not  sup- 
))ort  tbe  sheriff's  sale  and  deed  thereunder. 
Dillon  T.  Bash,  27  Mo.  243;  Johnson  v.  Lalin, 
S4  Mo.  139;  Marks  v.  Uardy,  86  Mo.  232; 
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Huhn  V.  Ijing,  122  Mo.  600,  27  S.  W.  346; 
and  Langford  v.  Yew,  46  Mo.  142.  47  S.  W. 
027.  The  statutes  not  having  been  complied 
with,  the  defendant  acquired  no  title  by  tbe 
sheriff's  deed.  It  has  frequently  been  held 
by  this  court  since  tbe  early  case  of  Dillon 
V.  Rash,  supra,  that  when  the  time  Is  fixed 
by  law  for  the  return  of  an  execution  it 
should  not  be  returned  before  that  time,  and 
that  its  return  at  a  prior  date  is  not  only 
premature  and  Irregular,  but  is  usufficlent 
to  support  further  proceedings  resting  there- 
on. To  give  sanction  to  the  views  of  ap- 
pellant and  bold  that  the  execution  of  the 
circuit  clerk.  Issued  in  the  face  of  the  de- 
fective return  appearing  in  the  transcript 
of  the  proceedtugs  of  the  Justice  before  him, 
is  an  irregularity  only,  that  must  be  taken 
advantage  of  by  a  motion  to  quash  the  writ 
Is  to  destroy  by  construction  not  only  the 
letter,  but  the  substance  and  life,  oi  the  stat- 
ute. Moreover,  it  will  be  observed  that  the 
transcript  of  the  Justice  in  the  case  of  Lyons 
V.  Keed  shows,  "Elxecution  returned  not  serv- 
ed for  want  of  property."  This  does  not 
meet  the  requirements  of  the,  statute,  and  is 
not  sulficlent  to  authorize  the  issuance  of  an 
execution  by  the  clerk  of  the  circuit  court, 
under  the  provisions  of  the  statute  above 
referred  to.  The  return  required  by  the 
statute  is  "that  the  defendant  had  no  goods 
or  chattels  whereof  to  levy  tae  same."  This 
contemplates  that  tbe  ofiictr  has  and  shall 
make  some  effort  to  find  property  liable  to 
seizure  under  the  execution.  The  return 
here  falls  to  indicate  any  effort  whatever 
to  find  property,  nor  does  it  negative  the 
idea  that  tbe  defendant  In  execution  had  no 
property  subject  to  the  writ.  "Not  served 
for  want  of  property"  does  not  meet  the  re- 
quirements of  a  thorough  search  and  failure 
to  find  any  property  belonging  to  the  defend- 
ant In  the  execution.  Nor  is  it  synonymous 
with  "nulla  bona,"  which  has  a  well-defined 
meaning  in  law,  signifying  that  the  defend- 
ant iQ  the  execution  has  no  goods  which 
could  be  subject  to  its  satisfaction.  In  the 
early  case  of  Burk  v.  Flurnoy,  4  Mo.  116, 
discussing  the  question  of  filing  transcripts 
of  Justices'  Judgments,  and  issuing  executions 
thereof,  the  court  said:  "The  act  of  tbe  gen- 
eral assembly  authorizes  this  to  be  done, 
but  it  requires  that  before  an  execution  can 
issue  on  a  Judgment  thus  filed  in  the  clerk's 
oSLce,  an  execution  shall  have  issued  from 
the  Justice,  and  returned,  'No  goods  to  be 
found.'  In  this  case  the  only  evidence  of 
the  facts  were  found  in  the  Justice's  docket 
or  transeript,  which  says  an  execution  had  is- 
sued, and  that  the  constable  returned  not 
satisfied  by  levying  on  the  property  of  Burk. 
and  making  some  $29.  The  return  does  not 
show  that  the  defendant  Burk,  bad  no  goods, 
etc.  The  law  is  express  that  no  execution 
shall  issue  from  the  clerk  until  a  return  nulla 
bona  Is  made  to  an  execution  Issued  by  the 
Justice."  Herm.  Ex'ns,  p.  382,  t!;us  stated 
the  rule:    "An  officer  has  no  right  to  make 
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return  [nulla  bona]  -without  having  made  an 
effort  to  flna  any  of  the  property  of  the  de- 
fendant A  general  report  that  the  defend- 
ant haa  no  goods  wLi  not  excuse  such  a 
return.  It  may  be  made  after  one  thorough 
search."  In  Langford  v.  Few,  146  Mo.  142, 
47  8.  W.  827,  a  return,  'executed  the  within 
writ  •  •  •  by  reading  to  W.  L.  Pew, 
and  scheduled  tiie  property  of  defendant. 
Execution  returned  not  satisfied,"— followed 
by  the  oath  of  three  appraisers,  and  a  copy  of 
the  schedule  describing  the  property,  was 
held  Insufficient  to  authorize  the  Issuance 
of  an  execution  by  the  clerk  of  the  drcult 
court,  because  It  was  not  Inconsistent  with 
the  possibility  that  the  defendant  in  the  ex- 
ecution had  other  property,  which,  perhaps, 
the  officer  Iiad  seized  along  with  that  sched- 
uled. In  view  of  the  express  statutory  pro- 
hibition against  Issuing  an  execution  by  the 
circuit  clerk  until  an  execution  shall  have 
been  Issued  by  the  Justice,  and  returned  that 
the  defendant  had  no  goods  or  chattels 
whereof  to  levy  the  same,  no  presumption 
obtains  that  the  constable  did  his  duty, 
and,  after  diligent  search,  failed  to  find  any 
property  belonging  to  the  defendant  in  the 
execution.  This  precise  question  was  con- 
sidered and  decided  by  this  court  In  an 
opinion  by  Marshall,  J.,  In  Langford  v.  Few, 
supra,  wherein  it  was  said:  "There  is  a  dif- 
ference between  Indulging  a  presumption  In 
favor  of  an  officer  having  done  a  duty  which 
the' law  casts  upon  him,  and  Indulging  a  pre- 
sumption that  a  fact  exists  which  the  stat- 
ute requires  to  exist  in  order  to  give  the 
officer  power  to  act,  and  without  which  he  is 
prohibited  from  acting."  "A  person,"  said 
Judge  Marshall  In  that  connection,  "who 
buys  real  estate  that  Is  sold  under  this 
statute  gets  no  title,  unless  the  statute  is 
strictly  followed;  for,  while  it  gives  a  remedy 
to  the  creditor,  it  also  protects  the  debtor." 
Such  a  return  will  not  support  the  execution 
Issued  by  the  circuit  clerk,  and  subsequent 
proceedings  thereunder.  It  devolves  upon 
the  constable,  when  he  falls  to  obtain  any 
property  In  satisfaction  of  the  execution,  to 
make  a  return  in  which  It  is  deflnitdy  stated, 
or  from  which  it  can  be  Implied,  that  the 
defendant  in  the  execution  has  no  property 
subject  to  the  writ.  Where,  as  In  this  case, 
the  Judgment  debtor  is  a  resident  of  the 
county.  It  devolves  on  the  party  claiming  un- 
der the  sheriff's  deed  to  show  that  an  execu- 
tion bad  been  issued  by  the  justice  of  the 
peace,  anu  returned  nulla  bona,  at  the  expira- 
tion of  90  days,  before  an  execution  could  be 
Issued  by  the .  clerk  of  the  circuit  court. 
These  Jurisdictional  facts  cannot  be  presum- 
ed, especially  against  the  positive  prohibition 
of  the  statute.  In  the  present  case  it  ap- 
pears from  the  transcript  of  the  Justice, 
which  was  the  only  evidence  offered  on  that 


point,  not  only  that  the  execution  issued 
by  the  Justice  was  returnable  before  the 
expiration  of  90  days,  but  the  constable's 
return,  as  we  have  seen,  was  not  in  con- 
formity with  the  statute.  This  defect  te  not 
supplied  by  the  sheriff's  deed,  for  it  mere- 
ly recites  the  rendition  of  the  Justice's  Judg- 
ment, the  filing  of  tbs  transcript  in  the  cir- 
cuit clerk's  office,  and  the  Issuance  by  the 
clerk  of  an  execution  on  such  transcript 
Judgment.  There  is  no  recital  that  an  execu- 
tion bad  been  issued  by  the  Justice,  and 
returned  nulla  bona,  before  the  execution 
Issued  oy  the  circuit  clerk.  It  is,  however, 
insisted  by  counsel  for  defendant  that  this 
proof  1b  supplied  by  the  averments  In  the 
petition,  setting  out  the  execution  issued 
by  the  circuit  clerk,  wherein  that  official  re- 
cites that  an  execution  had  been  Issued  by 
the  Justice,  and  returned,  "Not  satisfied; 
no  goods  and  cliattels  being  found  whereon 
to  levy  the  same."  It  Is  true  that  the  pe- 
tition sets  out  the  execution  issued  by  the 
circuit  clerk,  but  it  is  expressly  averred  that 
the  recitals  touching  the  Issuance  of  execu- 
tion by  the  Justice  of  the  peace  and  the  re- 
turn nulla  bona  by  the  constable  are  false. 
Hence  it  cannot  be  said  that  this  defect  Is 
cured  by  the  pleadings.  Besides,  a  recital 
in  an  execution  issued  by  the  circuit  clerk 
on  a  transcript  of  a  Judgment  of  a  Justice 
of  the  peace  that  an  execution  had  been 
issued  by  the  Justice,  and  returned  that  the 
defendant  had  no  goods  or  chattels  whereof 
to  levy  the  same,  is  not  evidence  of  these 
facts.  The  clerk  is  without  authority  to  cer- 
tify to  such  facts.  Coonce  v.  Munday.  3  Mo. 
374.  It  Is  also  urged  that  this  proceeding 
ought  to  have  been  dismissed  because  of 
the  pendency  of  the  partition  suit,  in  which 
the  Issues  here  could  have  been  determined. 
Tliere  Is  no  merit  whatever  in  this  conten- 
tion. It  Is  not  perceived  how  the  pendency 
of  such  suit  In  any  wise  precluded  plaintiff 
from  maintaining  the  present  action. 

The  final  contention  is  that  the  statute  of 
limitations  is  a  complete  bar  to  this  action. 
The  intermediate  estate  was  determined  on 
February  9, 1898,  by  the  death  of  Mary  Reed, 
and  the  plaintiff,  being  in  possession,  brought 
this  suit  in  April  following,  to  remove  the 
cloud  on  his  title.  The  rule  is  w^  settled 
that  the  statute  of  limitations  does  not  begin 
to  run  against  a  reversioner  until  the  death 
of  the  life  tenant.  It  never  became  neces- 
sary for  plaintiff  to  take  affirmative  action 
until  the  d^ath  of  the  life  tenant  in  February. 
1898.  The  statute  of  limitations,  therefore, 
cannot  be  Invoked  as  a  bar  to  the  equitable 
relief  sought  in  this  action.  This  view  of 
the  case  renders  unnecessary  an  examination 
of  the  oiner  points  discussed  in  the  briefs. 
The  Judgment  of  the  circuit  court  wffl  there- 
fore be  affirmed.    All  concur. 
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BIBCHEB  V.  WALTHEtt 


BIBOHBB  T.  WALTHKR  et  al. 

(Supreme  Court  of  Misaouri,  Difisien  No.  1. 

May  14,  1901.) 

THOSTS— TRTTST  TOND— A8810NMBVT  FOR  BEN- 
BFIT  or  0RBDIT0H3— SUIT  TO  SBTABLISH 
TRUST— GROUNDS  OF  ACTION— INTBREST. 

1.  A  suit  hj  a  cestui  que  trust  against  the 
assignee  for  benefit  of  creditors  of  bis  trustee, 
to  impose  a  trust  on  funds  and  property  in 
the  possession  of  the  aBsignee,  is  not  based  on 
the  wrongful  act  of  the  trustee  in  commingling 
the  trust  funds  with  his  own,  but  is  only  an 
equitable  remedy  to  procure  tne  separation  of 
trust  funds  from  the  individual  funds  of  the 
debtor. 

2.  Where  a  corporation  recelTes  money  in 
payment  for  stock,  which  it  agrees  to  issue  to 
plaintiff,  but  fails  so  to  do,  and  afterwards 
assigns  for  the  benefit  of  creditors,  and  the 
money  is  used  by  the  corporation  prior  to  the 
assignment,  with  knowledge  of  plaintiff,  for 
payment  of  the  debts  and  current  expenses, 
there  is  no  trust  in  fayor  of  plaintiff  on  the 
funds  receiTed  by  the  assignee. 

S.  A  creditor  who  establishes  a  trust  la 
funds  in  tne  possession  of  an  assignee  for  the 
benefit  of  creditors  of  his  debtor  is  not  enti- 
tled to  interest  thereon  during  the  time  the 
fund  was  in  possession  of  the  debtor. 

Case  certifled  from  St  Ix>ul8  court  of  ap- 
peals. 

Suit  by  Rudolph  BIreber  against  Lambert 
B.  Walther,  as  trustee  for  the  ben^t  of  cred- 
itors of  the  St  Loals  Sheet-Metal  Ornament 
Company,  to  establish  a  trust.  From  a  Judg- 
ment in  faTor  of  plaintiff  the  defendant  ap- 
pealed to  the  St  Louis  conrt  of  appeals^ 
which  affirmed  the  decision  of  the  trial  court 
<77  Mo.  App.  S09),  and  certifled  the  cause  to 
the  supreme  court    Reversed. 

Geo.  M.  Block  and  Geo.  W.  Lubke,  Jr.,  for 
appellant.    J.  M.  Holmes,  for  respondent 

BRACE,  P.  J.  On  the  12th  day  of  Angnat, 
1807,  the  St  Louis  Sheet-Metal  Ornament 
Company  duly  executed  a  deed  of  trust  con* 
veylng  all  its  property  and  assets  to  the  de- 
fendant Walther,  to  secure  the  payment  of 
certain  debts  evidenced  by  two  schedules; 
Schedule  A  amounting  to  about  $8,000,  and 
Schedule  B  amounting  to  about  $600.  The 
debts  In  Schedule  A.  numbered  from  1  to  7, 
inclusive,  with  power  to  sell,  and  apply  the 
proceeds  to  the  pa3nnent  first  of  the  debts 
named  In  Schedule  A  In  numerical  order, 
and  then  to  tliose  named  in  Schedule  B  pro 
rata.  Debt  No.  6,  In  Schedule  A,  Is  "John  H. 
Blrcber,  open  account  $600,"  and  No.  7  is 
"Rudolph  Bircher,  open  account  $1,000."  At 
the  October  term,  1887,  of  the  St.  Louis  city 
circuit  court  this  suit  was  brought  by  the 
said'  Rudolph  Bircher,  in  which  he  claims 
that  said  sum  of  $1,000  was  furnished  by 
bim  upon  a  contract  evidenced  by  a  receipt, 
as  follows:  "St.  Louis,  October  9th,  1896. 
Received  of  Rudolph  Bircher  the  sum  of  one 
thousand  dollars  ($1,000.00),  for  which  the 
undersigned  agrees  to  sell  to  him  twenty 
shares,  of  the  par  value  of  $S0.00  each,  of  its 
preferred  stock  out  of  the  Increase  of  its 
capital  stock  now  about  to  be  increased  to 
$16,000.  and  to  be  made  In  accordance  with 


the  laws  of  the  state  of  Missouri,  said  in- 
crease to  be  made  as  speedily  as  the  law 
will  allow,  and  the  certificates  for  said  stock 
to  be  delivered  as  soon  as  socb  increase  is 
authorized,  upon  the  return  of  this  receipt. 
St  Louis  Sheet-Metal  Ornament  Company, 
by  Fred  Buel,  President  Chas.  A.  Schulze, 
Secy,  and  Treas."  That  said  company  never 
increased  its  capital  atock;  never  issued  any 
stock  to  him,  preferred  or  otherwise,  but 
used  said  $1,000  in  its  business;  and  praying 
that  A  prior  lien  be  decreed  in  his  favor  for 
that  amount  on  the  assets  of  said  company 
In  the  hands  of  said  trustee.  From  the  de- 
cree of  said  circuit  coort  In  bis  favor,  as 
prayed  for,  with  6  per  cent  int«est  from  the 
9th  of  October,  1886,  the  defendant  Walther, 
trustee  as  aforesaid,  and  defendants  the 
JefTerson  Bank  of  St.  Louis  f^nd  George  W. 
Lubke,  Jr.,  beneficiaries,  in  said  deed  of 
trust,  whose  debts  In  Schedule  A  are  num- 
bered, respectivdy,  1  and  2,  appealed  to  the 
St  Louis  conrt  of  appeals,  where  the  decree 
of  the  circuit  court  Was  affirmed,  but  upon 
the  dissent  of  one  of  the  judges  thereof  to 
the  decision  of  the  majority,  the  case  was 
certifled  to  this  conrt  Bircher  v.  Ornament 
Co.,  77  Mo.  App.  609.  The  plaintltT,  Rudolph 
Blrcber,  and  the  said  John  H.  Bircher  are 
brothera.  The  material  evidence  on  the  trial 
tended  to  prove:  That  on  the  8th  of  October, 
1880,  John  U.  Bfrcher  was  a  stockholder  In, 
and  an  employ^  of,  the  company.  That  the 
company  was  a  going  concern,  but  In  strait- 
ened circumstances.  That,  to  relieve  its  sit- 
nation,  it  was  determined  to  extend  its  busi- 
ness outside  of  the  city,  and  for  that  purpose 
to  Increase  Its  capital  stock,  some  of  the 
Increase  to  be  preferred  stock.  That,  with 
this  view,  the  officers  of  the  company  pro- 
posed to  John  H.  Bircher  that  if  he  would 
get  his  brother  to  subscribe  for  $2,000  of  the 
proposed  preferred  stock,  they  would  make 
him  secretary  and  treasurer.  This  proposi- 
tion John  communicated  to  bis  brother  Ru- 
dolph, who  declined  the  proposition,  but 
agreed  to  put  In  $1,000  in  his  brother's  In- 
terest In  pursuance  of  this  agreement  be- 
tween the  brothers,  Rudolph  procured  a 
check  for  $1,000  from  Mr.  Bspenschied,  the 
administrator  of  his  father's  estate,  gave  it 
to  John,  who  gave  it  to  the  secretary  of  the 
company,  and  thereupon  the  receipt  afore- 
said was  duly  executed  and  delivered  to 
John,  and  by  him  delivered  to  bis  brother 
Rudolph,  and  the  proceeds  of  the  check  went 
into  the  business  of  the  company,  and  was 
paid  out  in  the  usual  course  of  that  business. 
That  afterwards,  on  the  10th  of  December, 
1896,  at  a  meeting  of  the  stockholders  of  the 
company,  of  which  John  H.  Bircher  was  sec- 
retary, and  at  which  Rudolph  Bircher  was 
present,  a  resolution  was  adopted  as  follows: 
"Resolved,  that  the  capital  stock  of  the  com- 
pany be  Increased  from  $7,000.00,  its  present 
capital,  to  $16,000.00,  and  that  of  such  in- 
crease of  capital  stock  $5,000.00  shall  be  pre- 
ferred   stock,    divided    Into    one    hundred 
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shares,  of  the  price  of  fifty  doUara  each,  up- 
on which  a  dividend  of  7  per  cent  per  an- 
num shall  be  paid  out  of  the  net  yearly  In- 
come earned  in  any  one  current  year,  before 
any  dividend  shall  be  made  or  paid  on  the 
general  stock  of  this  company,  and  that  the 
remainder  of  such  increased  capital  stocl: 
shall  be  general  or  common  stock."  This 
resolution  was  never  carried  Into  efCect,  no 
iucreaeo  of  the  capital  stock  Tvas  ever  had, 
and,  of  course,  no  preferred  stock  was  ever 
issued  or  delivered  to  the  plaintiff,  who,  both 
before  and  after  that  date,  demanded  his 
certificates  therefor.  The  company  there- 
after continued  its  business  as  before,  until 
the  12th  of  August,  1897,  when  the  deed  of 
trust  In  question  was  executed.  In  pursu- 
ance of  the  power  therein  contained,  the 
property  thereby  conveyed,  whatever  It  was, 
was  sold,  and  the  net  proceeds  thereof, 
amounting  to  the  sum  of  11,425,  was  In  the 
hands  of  the  trustee  at  the  date  of  the  trial, 
and  It  was  in  this  fund  that  the  court  found 
that  the  plaintiff  had  a  right  and  equity  to 
the  extent  of  $1,000,  with  Interest  at  the  rate 
of  6  per  cent  per  annum  from  the  9th  day  of 
October,  1896,  and  out  of  It  decreed  payment 
accordingly. 

The  points  upon  which  appellants  rely  for 
reversal  of  the  decree  are  the  same  as  those 
urged  and  passed  upon  by  the  court  of  ap- 
peals, and,  while  we  may  not  concur  In  all 
of  the  dicta  of  that  opinion,  as  we  do  agree 
to  the  conclusions  reached  on  all  of  the 
X)oIut8  except  two,  one  of  which  is  decisive 
of  the  case,  to  a  consideration  of  these  this 
opinion  will  be  confined.  In  the  recent  case 
of  Paul  V.  Draper  (Mo.  Sup.)  69  S.  W.  77,  we 
bad  occasion  to  examine  all  the  Missouri 
cases  on  the  main  question  in  hand,  and 
while  In  that  case  it  did  not  become  neces- 
Bai7  to  formulate  the  rule  to  be  deduced,  not 
from  dicta,  but  from  the  rulings  of  the  ap- 
pellate courts  of  this  state  on  the  facts  In 
judgment  In  those  cases.  It  may  well  be  done 
in  this  case.  That  rule  Is,  as  we  understand 
it,  that  If  trust  property  haa  been  mingled 
by  the  trustee  with  his  own  property,  so  that 
one  cannot  be  distinguished  from  the  other, 
and  he  transfers  his  property  to  a  trustee 
or  assignee  for  the  benefit  of  his  creditors,  a 
court  of  equity,  as  between  the  cestui  que 
trust  and  the  personal  creditors  of  the  trus- 
tee, will  follow  the  trust  property  or  its  pro- 
ceeds, and.  If  the  same  can  be  traced  into  the 
property  or  assets  transferred  to  the  trustee 
or  assignee,  wUl  impress  upon  such  property 
or  assets  a  lien  In  favor  of  the  cestui  que 
trust  to  the  extent  that  the  property  or  assets 
transferred  have  been  swelled  by  the  trust 
property  or  its  proceeds.  This  equitable  lien 
is  based  upon  the  idea  that  the  trust  prop- 
erty or  its  proceeds,  though  not  dlstinguish- 
abe.  Is,  in  the  assigned  property  or  its  pro- 
ceeds, in  some  shape,  and  not  upon  the  fact 
that  the  trustee  wrongfully  commingled  the 
trust  property  or  Its  proceeds  with  his  own, 
and  the  proceeding  in  equity  is  not  to  charge 


the  property  or  assets  in  the  hands  of  his 
trustee  or  assignee  with  his  wrongdoing,  but 
Is  In  fact,  though  not  in  form,  a  proceeding. 
In  equity  between  the  cestui  que  trust  and 
the  personal  creditors  of  the  trustee  for  an 
equitable  separation  of  the  trust  property  or 
Its  proceeds,  which  should  go  to  the  cestui 
que  trust,  from  the  debtor's  own  property  or 
Its  proceeds,  which  should  go  to  his  personal 
creditors,  or,  rather,  for  an  equitable  adjust- 
ment on  that  basis.  The  action  is  not  main- 
tained against  an  assignee  of  an  Insolvent 
debtor  because  the  debtor  wrongfully  com- 
mingled trust  property  with  his  own  (for 
that  wrong  his  creditors  are  no  more  re- 
sponsible than  is  the  cestui  que  trust),  btit. 
because  the  condition  produced  by  that  act 
can  only  be  remedied  by  a  court  of  equity. 
The  basis  of  the  action  is  not  the  wrongful 
act  of  the  debtor,  but  the  condition  pro- 
duced by  that  act.  The  action,  though  in 
form  against  the  assignee,  is  in 'fact  a  con- 
test between  the  cestui  que  trust  and  the- 
other  creditors  claiming  adverse  interests  In 
the  assigned  estate,  the  extent  of  whose  in- 
terest is  to  be  ascertained  by  the  court,  and. 
to  the  extent  to  which  it  Is  found  to  belong  to 
the  one  or  the  other,  to  that  extent  It  Is  to 
be  awarded  to  the  one  or  the  other.  As  suit- 
ors in  a  court  of  equity,  they  stand  upon  an 
equal  footing,  each  to  have  what  rightfully 
belongs  to  him.  A  misconception  of  the  beals 
of  a  Hen  of  this  character,  and  of  the  nature 
of  the  proceeding  to  establish  it,  seems  to 
have  led  the  court  of  appeals  and  the  circuit 
court  into  error;  for  there  was  no  evidence- 
tending  to  prove  that  the  check  received  by 
the  company  on  the  8th  day  of  August,  1896,. 
or  Its  proceeds,  went  Into  the  property  trans- 
ferred by  the  deed  of  trust  on  the  12th  day  of 
August,  1897.  On  the  contrary,  all  the  evi- 
dence tended  to  prove  that,  soon  after  its 
receipt,  its  proceeds  were  paid  out  on  debts 
of  the  concern  and  for  ciurent  expenses;  and 
the  evidence  further  tended  to  prove  that 
the  fact  that  it  was  being  so  used,  was  well 
known  to  the  plaintiff,  and  to  his  brother,  to 
whom  he  had  Intrusted  the  management  of 
the  business.  There  is  nothing  in  the  facts 
of  this  particular  case  that  appeals  very 
strongly  to  the  conscience  of  the  chancellor. 
The  plaintiff,  together  with  all  the  other- 
creditors,  trusted  the  company,  in  confidence 
that  they  would  discharge  their  obligations 
to  them.  They  failed  to  do  so.  The  real 
character  of  these  obligations  is  not  essen-- 
tlally  different.  The  difference  between  that 
to  the  plaintiff  and  those  to  the  other  cred- 
itors is  one  of  form,  rather  than  of  substance. 
At  all  events,  we  know  of  no  equitable  prln- 
clble  applicable  to  the  facts  of  the  case  au- 
thorizing a  change  in  the  order  of  preference 
which  the  company  had  the  right  to  make, 
or,  in  any  view  of  the  case,  for  allowing  In- 
terest. It  follows  from  what  has  been  said 
that  the  judgment  of  the  court  of  appeals 
and  of  the  circuit  court  ought  to  be  reversed, 
and  It  Is  accordingly  so  ordered.    All  concur. . 
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WALM8LEY  v.  DOUGHERTY. 


WAlMSIiHT  at  al.  t.  DOUGHERTY  et  aL 
-(Supreme  Conrt  of  Missouri,  Division  No.  2. 

Jnne  11,  1001.) 
JIORTGAGB3— REDEMPTION  —  PETITION  —  SOP- 
FICIBNCY— BOND— FILING  —  NECESSITY  — AC- 
TION—REVIVAL— BILL    OB"    BXCBPTIONS— EX- 
TENSION OP  TIME. 

1.  ReT.  St.  1889,  §  7079,  provides  that,  if 
property  sold  under  a  deed  of  trust  shall  be 
bid  in  at  the  sale  by  the  cestui  que  trust,  it 
shall  be  subject  to  redemption  by  the  grantor 
at  any  time  within  one  year  from  the  date  of 
the  sale,  on  paymcat  of  the  debt,  interest, 
legal  charges,  and  costs;  and  section  7080 
■declares  that  no  party  shall  have  the  benefits 
of  the  preceding  section  uutil  he  shall  have 
given  security  for  the  payment  of  the  interest 
to  accrue  after  the  sale  and  for  all  damages 
that  may  be  occasioned  by  him.  Beld,  that  a 
bill  for  leave  to  file  a  bond  to  redeem  property 
whith  bad  been  sold  under  a  deed  of  trust, 
which  did  not  allege  the  execution  or  tender 
•of  a  proper  bond,  aud  which  was  not  accom- 
panied by  such  bond,  must  be  dismissed,  since 
the  filing  of  a  bond  is  a  condition  precedent  to 
the  right  to  redeem. 

2.  Where  plaintiff  obtained  an  extension  of 
time  within  which  to  file  a  bill  of  exceptions, 
and  died  before  the  bill  was  filed,  the  trial 
-court  had  no  authority  to  grant  a  further  ex- 
tension of  time  before  plaintifE's  heirs  were 
ttrought  in  and  before  defendants  were  served. 

Appeal  from  circuit  court,  Jackson  connty; 
B.  L.  Scarrltt,  Judge. 

Action  by  A.  0.  Walmsley,  revived  In  the 
name  of  Ernest  A.  Walmsley  and  others,  as 
representatives  of  A.  C.  Walmsley,  against 
John  Dougherty  and  others.  From  a  Judg- 
ment dismissing  the  complaint,  plaintiffs  ap- 
peal.   Affirmed. 

This  controversy  arises  from  the  follow- 
ing circumstances:  On  September  16,  1888, 
Albert  C.  Walmsley  borrowed  from  defendant 
John  Dougherty  the  sum  of  $3,000,  payable  in 
three  years,  and  secured  the  same  on  lots 
7  and  8,  W.  A.  Bumker's  reaorvey  of  Oran- 
mann  place,  an  addition  in  Kansas  City,  Mo., 
on  which  lots  stood  a  livery  barn,  with  about 
10  living  rooms  above.  Before  the  matiurity 
of  this  note,  about  the  1st  of  September, 
1806  the  defendant  John  Dougherty  notified 
the  father  of  A.  C.  Walmsley,  John  Walms- 
ley. who  was  conducting  his  son's  business, 
tbat  be  would  want  the  money  on  this  loan 
when  It  became  due,  and  that  said  borrower, 
through  his  agent,  attempted  to  secure  an 
extension  of  the  note  for  six  months,  but 
this  was  refused  by  John  Dougherty,  the 
bolder.  An  effort  was  made  by  Jobn  Walms- 
ley to  get  the  Missouri  National  Bank  to  take 
op  the  note  at  its  maturity,  but  this  attempt 
failed,  and  when  the  note  matured,  on  Sep- 
tember 15, 1896,  tbe  makers  were  given  some 
additional  time  to  pay  the  note;  but,  falling 
so  to  do,  in  October  following  the  property 
was,  at  the  request  of  the  defendant  Dough- 
erty, advertised  by  the  trustee,  Elmer  N. 
Powell,  co-defendant  herein,  at  trustee's  sale, 
and  on  October  30,  ISVO,  the  same  was  sold, 
and  defendant  Dougherty  became  the  pur- 
chaser of  tbe  same.  At  the  time  and  shortly 
nrlor  to  tbe  sale  plaintiffs  claim  they  talked 


with  defendant  John  Dougherty  or  bis  law- 
yer about  redeeming  the  property,  but  no 
agreement  was  made,  and  the  agent  of  tbe 
maker  of  the  note  interviewed  defendant 
Jobn  Dougherty  two  or  three  times  after  the 
sale  under  the  deed  of  trust,  and  endeavored 
to  secure  an  agreement  that  Albert  C.  Walms- 
ley might  redeem  at  some  future  time  by 
paying  the  debt,  interest,  and  costs;  but, 
when  pressed  by  defendant  as  to  tbe  money, 
conceded  he  did  not  have  it,  and  did  not 
know  when  he  could  get  it,  and  finally  such 
efforts  were  abandoned  by  said  agent  Al- 
bert 0.  Walmsley  resided  in  Kansas  City, 
Mo.,  with  his  father,  who,  as  stated,  was  his 
agent,  in  looking  after  this  matter.  At  the 
sale  under  the  deed  of  trust  be  gave  no  no- 
tice that  he  Intended  to  file  a  bond  under  the 
statute  to  redeem,  and  at  no  time  before  fil- 
ing this  suit  did  he  file,  produce,  or  offer  to 
file  such  bond.  Tbe  suit  was  instituted  De- 
cember 9,  1890,  40  days  after  the  sale  under 
the  deed  of  trust,  to  be  permitted  to  redeem, 
or  to  be  permitted  by  the  court  to  file  a 
bond  to  redeem,  to  be  executed  to  defendant 
Dougherty,  or  Powell,  as  trustee,  as  the 
court  should  direct.  In  the  meantime,  prior 
to  the  institution  of  this  suit,  and  after  the 
purchase  under  trustee's  sale,  the  trustee,  on 
November  3d,  made  a  trustee's  deed  to  tbe 
Doughertys,  and  they  took  possession,  paid 
the  accrued  delinqueni  city,  state,  and  coun- 
ty taxes,  insurance,  necessary  r^alrs,  and 
have  ever  since  been  in  possession  of  the 
premises.  Upon  hearmg  the  evidence,  the 
court  made  a  finding  for  defendants,  and  dis- 
missed plaintiff's  bill.  A  motion  for  rehear- 
ing was  duly,  filed,  and  by  the  court  was 
overruled,  and  on  April  3,  1897,  an  afSdavit 
and  application  for  an  appeal  to  this  court 
was  filed  by  original  plaintiff;  and  on  the 
10th  day  of  April,  189 1,  an  order  was  made 
granting  the  appeal  prayed  for  to  this  court, 
and  time  taken  to  file  a  bill  of  exceptions  on 
or  before  tbe  3d  day  ot  the  April  term, 
1807.  This  order  was  extended,  from  time 
to  time,  BO  that  the  order  was  made  during 
the  October  term,  180V,  that  plaintiff  have 
until  B'ebruary  1,  1808,  to  file  bill  of  excei>- 
tlons.  In  pursuance  of  said  orders,  the  bill 
of  exceptions  was  filed  January  3,  1898,  and 
on  January  10,  1898,  the  order  filing  the  bill 
of  exceptions  was  set  aside,  and  bill  of  ex- 
ceptions withdrawn,  upon  suggestion  of  tbe 
death  of  plaintiff,  the  time  extended  for 
filing  same  to  the  lOtb  day  of  April  term, 
1898,  which  was  again  extended  to  May 
10,  1898.  In  the  meantime,  wltb  an  order 
granting  an  appeal  to  this  court  still  stand- 
ing, tbe  same  not  vacated  or  set  aside,  the 
suggestion  was  made  of  the  death  of  Albert 
C.  Walmsley  before  the  filing  of  the  bill  of 
exceptions,  on  January  3,  1808,  aud  petition 
was  filed  praying  that  tbe  cause  be  revived 
In  the  names  of  the  representatives  of  A.  C. 
Walmsley;  and  upon  the  leth  of  April,  1808, 
after  service  on  defendants  to  show  cause 
why  sucb  revival  should  not  be  ordered  and 
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made,  this  order  was  made,  after  which.  In 
pursuance  of  said  leave  taken,  the  bill  of 
exceptions  on  behalf  of  the  representatives 
of  Albert  O.  WalmBley  was  settled,  signed, 
and  ordered  made  part  of  the  record  In  this 
case  on  May  9,  180S,  ana  such  bill  of  excep- 
tions was  then  filed  May  0,  1898. 

Harkless,  O'Grady  &  Orysler,  for  appel- 
lants.   Klnley  &  Kluley,  for  respondents. 

GANTT,  J.  (after  stating  the  facta).  The 
Judgment  of  the  circuit  court  dismissing  the 
bill  In  this  case  must  be  affirmed.  The  pro- 
ceeding Is  without  precedent  As  a  bill  In 
equity  to  redeem  it  states  no  fact  upon  which 
relief  could  be  granted.  The  debt  was  an 
honest  one.  The  deed  of  trust  was  regular 
In  all  respects.  It  was  admitted  that  due 
and  legal  notice  of  the  sale  was  published, 
and  the  plalntlCTs  petition  discloses  beyond 
doubt  that  there  was  neither  a  promise  by 
the  Doughertys  nor  either  of  them  to  allow 
plaintiff  to  redeem,  nor  was  there  the  slight- 
est consideration  for  snch  a  promise.  On 
the  contrary,  the  petition  Itself  (without  go- 
ing into  the  bill  of  exceptions)  negatives  the 
making  of  any  such  agreement.  As  a  bill  of 
equity,  it  states  no  fact  which  brings  it  un- 
der any  recognized  head  of  equity  Jurisdic- 
tion. But,  granting  it  does  not,  does  it  make 
out  a  case  for  redemption  under  the  statute 
(sections  7079,  7080,  Rev.  St.  1889)?  Piam- 
tlff  denominates  it  as  a  suit  to  be  allowea  to 
give  a  bond  to  redeem.  The  plaintiff  no- 
where avers  that  be  executed  a  bond  In  the 
proper  amount  and  to  the  proper  parties, 
but.  after  relating  at  length  the  futility  of 
his  efforts  to  get  the  defendants  to  enter  in- 
to an  agreement  with  him  allowing  him  to 
redeem,  says  he  consulted  counsel  with  ref- 
erence to  his  right  to  redeem,  and  was  ad- 
vised to  make  this  application.  If  counsel 
prefer  to  make  a  written  application  Instead 
of  tendering  a  bond  to  the  court,— all  that 
the  statute  requires,— perhaps  no  objection 
can  be  made  to  it,  however  unnecessary  such 
a  course  may  be;  but  the  petition  will 
amount  to  nothing  under  the  statute,  howev- 
er well  it  may  be  drawn,  if  It  is  not  ac- 
companied by  the  bond  itself.  The  statute 
evidently  regards  the  bond  as  the  sine  qua 
non.  The  bond  Is  the  condition  precedent 
that  Is  lndl8t>ensable.  The  statute  quite 
clearly  Indicates  the  character  of  the  bond. 
It  is  required  to  secure  "the  payment  of 
the  Interest  to  accrue  after  the  sale,  and 
for  all  damages  and  waste  that  may  be  oc- 
casioned by  the  party  whose  property  Is 
sold."  If  the  debtor  has  doubt  about  the 
proper  amount  of  the  penalty,  he  can  readily 
Inquire  of  the  Judge  or  clerk.  Little  difficulty 
need  be  apprehended  in  actual  practice.  But 
filing  a  long  petition,  praying  the  leave  of  the 
court  to  do  that  which  the  statute  confers  a? 
an  absolute  right,  seems  wholly  unnecessary. 

One  tiling  Is  clear,  that,  without  the  filing 
of  the  bond,  there  is  no  redemption  allowed 
under  these  statutory  provisions.    If  the  cir- 


cuit court  or  clerk  require  an  unreasonably 
large  bond,  the  party  should  tender  a  reason- 
able bond,  with  solvent  sureties,  and  ke^ 
the  tender  good,  and  the  refusal  of  the  court 
or  clerk  to  approve  the  bond  might  afford 
ground  for  equitable  relief,  but  the  statute 
nowhere  countenances  the  practice  of  a  par- 
ty substituting  a  petition  to  be  allowed  to 
file  a  bond  for  the  tender  of  the  bond  itself. 
The  cases  all  require  notice  to  be  given,  ei- 
ther to  the  trustee  or  the  beneficiary,  of 
the  Intention  to  give  the  bond,  and  counsel 
rely  upon  the  decisrion  in  Insurance  Oo.  v. 
Rogers  (Mo.  Sup.)  65  8.  W.  1019,  to  show 
that  plaintiff  used  all  proper  diligence,  but 
the  facts  are  dissimilar.  In  Insurance  Oo.  v. 
Rogers,  supra,  the  l>eneflclary  was  notified 
on  the  day  of  sale,  and  the  bond,  which  ,was 
quite  a  large  one,  was  filed  in  26  days.  The 
debtor  lived  18  miles  distant,  and  was  a 
farmer,  and  the  land  sold  constituted  the 
bulk  of  all  he  owned.  In  this  case  no  notice 
was  given,  either  to  the  beneficiary  or  the 
trustee,  nntil  the  9th  day  of  December,  1806, 
40  days  after  the  sale,  although  all  the  par- 
ties lived  la  the  same  city.  We  agree  with 
the  circuit  court  that  the  plaintiff  did  not 
give  the  notice  of  his  intention  to  file  the 
bond  In  a  reasons  oie  time,  and,  as  he  has 
never  executed  and  tendered  a  bond  at  all, 
he  has  entirely  failed  to  bring  himself  with- 
in the  purview  of  the  statute. 

2.  This  case  presents  a  novel  condition  in 
the  record.  The  plaintiff  obtained  an  exten- 
sion of  time  within  which  to  file  his  bill  of 
exceptions.  Within  that  time  his  attorneys 
filed  the  bill,  and  then  discovered  their  cli- 
ent was  dead  at  the  date  of  filing.  The  or- 
der of  filing  was  set  aside,  and  the  court,  of 
Its  own  motion  and  before  the  cause  had 
been  revived,  extended  the  time  nntll  the 
next  term.  We  are  deariy  of  opinion  that 
after  the  death  of  plaintiff,  and  before  his 
heirs  had  been  brought  In  and  the  defend- 
ant's served.  It  was  not  competent  for  the 
court  to  make  this  order,  or  take  any  other 
steps,  save  to  revive  the  cause,  even  If  that 
was  permissible,  as  to  which  we  express 
no  opinion.  This  c»se  should  be  a  warning 
10  the  circuit  courts  and  attorneys  against 
the  practice  of  extending  time  to  file  bills 
of  exceptions  for  an  unreasonable  time.  Un- 
necessary delays  in  tne  disposition  of  ap- 
peals are  constantly  occurring  in  this  way. 
The  Judgment  of  the  circuit  court  Is  affirmed. 

SHERWOOD,  P.  J.,  and  fiURGESS,  J., 
concur. 


McOUTiliOUGH  V.  DB  WITT. 

(Supreme  Q>urt  of  Missoari,  Division   No.  2. 

June  11.  1901.) 

APPEAI,— AFFIRMANCE— INSUFFICIENT  RBC- 

OHD. 

1.  A  judgment  on  the  report  of  a  referee  will 

be  afiirmed  where  there  are  omitted  from  ap- 

pellaat's  abstract  and  bill  of  exceptions  books 

of  accounts  and  other  documentary  evidence 
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which  tile  UU  of  excepitiona  shows  were  before 
the  referee. 

2.  Where,  in  a  suit  for  a  partnership  ac- 
conntins,  the  books  kept  by  defendant  showed 
Bums  of  money  remainiag  charged  on  the  books, 
which  defendant  admitted  bad  been  paid  to 
him,  and  which  he  neTer  credited,  and  ne  also 
asserted  that  he  had  put  certain  sums  of  money 
into  the  ooneem,  but  without  girlng  dates  or 
amounts  thereof,  and  die  aggregate  of  which 
he  was  unable  to  estimate,  a  judgment  on  the 
acconnting  will  not  be  reversed  on  defendant's 
-appeaL 

Appeal  from  circuit  court,  SulliTan  county; 
W.  W.  Rucker,  Judge. 

Action  by  Warren  McCuIIough,  administra- 
tor of  the  estate  of  Knight  &  McCullough, 
against  Henry  S.  De  Witt,  administrator  of 
the  estate  ot  Thomas  H.  Booth.  Judgment 
for  defendant,  and  he  appeals.    Affirmed. 

D.  M.  Wilson  and  Hall  &  Hall,  for  appel- 
lant. J.  M.  Winters  and  Perry  S.  Rader,  for 
respondent 

SHEKWOOD,  J.  This  suit  was  brought 
for  an  accounting.  The  matters  in  issue  were 
ooounitted  to  a  referee,  who  heard  testimony 
and  made  a  report  to  the  court  The  referee, 
having  heard  all  the  evidence,  made  a  careful 
and  elaborate  report,  in  which  he  fotind  a 
balance  due  defendant  of  178.74,  to  whidi 
adding  Interest  at  the  rate  of  6  per  cent.  It 
amounted  to  the  snm  of  $S8.11.  This  report 
was  approved  by  the  trial  court  and  the  ex- 
ceptions thereto  overmled,  and  Judgment  en- 
tered accordingly.  Looking  over  the  evidence, 
together  with  the  report  of  the  referee,  no 
reason  is  seen  to  doobt  the  correctness  of  that 
report  Presumptively,  such  reports  possess 
the  quality  of  correctness;  and,  even  If  there 
were  some  doubt  as  to  the  correctness  of  the 
referee's  findings,  stlU  the  inclination  of  thts 
court  wonld  be  to  aphold  the  report  inasmuch 
as  the  referee  had  an  advantage  we  do  not 
possess,— that  of  observing  the  manner  and 
demeanor  of  the  witnesses  when  on  the  stand. 

In  addition  to  the  considerations  just  men- 
tioned is  the  fact  that  there  are  omitted  from 
defendant's  abstract  and  bill  of  exceptions 
books  of  account  and  other  documentary  evi- 
dence which  the  bill  of  exceptions  shows 
were  before  the  referee,  and  on  which  his 
findings  were  based.  This  point  of  itself 
wonld  furnish  ground  for  affirming  the  judg- 
ment Doherty  v.  Noble,  138  Mo.,  loc.  dt. 
82,  39  S.  W.  468;  Tobacco  Co.  v.  Walker,  123 
Mo.,  loc.  cit  670,  27  S.  W.  639,  and  cases  di- 
ed. Moreover,  on  the  books  of  the  late  firm 
of  Knight  &  McCuUough,  which  passed  Into 
the  hands  of  J.  H.  Booth,  there  were  sums  of 
money  remaining  charged  on  such  books 
which  Booth  admitted  to  Grant  McCuIlongh 
had  been  paid  to  bim,  and  which  he  had  nev- 
er credited.  Booth  asserted  that  be  put  in 
certain  sums  of  money  into  the  concern  be- 
fore buying  it  out  but  of  these  sums  neither 
dates,  amounts,  nor  from  whence  derived, 
were  given.  According  to  his  own  statement 
he  kept  no  book  accoont  or  memorandum. 
Nor  could  h*  even  aggregate  the  sums  he  Oiua 


professedly  contributed.  All  he  could  say 
about  it  was:  "Not  exactly  Aggregate  It,  for 
I  called  in  those  amoonts  and  put  in  the  busi- 
ness whatever  there  was."  Such  a  slapdash, 
happy-go-lucky  manner  of  transacting  busi- 
ness is  not  calculated  to  inspire  a  large 
amount  of  confidence  in  the  accuracy  of  bis 
business  methods.  Judgment  affirmed.  All 
eoncnr. 


HURST  V.  KANSAS  CITY,  P.  &  G.  B.  CO. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  11,  1901.) 

MASTER  AND  SERVANT— NEGLIGENCB  OP  MAS- 
TER—SAFB  PLACE  TO  WORK— EXPERT  EVI- 
DENCE —  ASSUMPTION  OF  RISK  —  CONTRIBU- 
TORY negligence:— HARMLESS  EIRROR. 

1.  A  brakemaa  on  a  freight  train  is  not  so 
connected  with  the  work  of  improving  the 
yards  at  a  division  station  as  to  charce  him 
with  having  assumed  the  risk  arising  from  the 
defective  condition  of  the  yards  resulting  from 
such  improvements,  which  causes  his  injury. 

2.  A  servant  working  in  a  dangerous  place 
with  knowledge  of  the  danger  does  not  assume 
the  risk  of  .injuries  therefrom,  when  he  sup- 
poses he  can  safely  work  in  such  place,  in  the 
exercise  ot  care  and  caution,  which  he  is  exer- 
cising when  injured. 

3.  Evidence  that  gravel  was  placed  In  piles 
In  a  railroad  yard  for  the  purpose  of  ballasting, 
which  is  the  usual  method  ot  doing  such  worlc, 
does  not  raise  the  inference  of  negligence  on 
the  part  of  the  company  in  an  action  by  a 
brakemaa  for  injuries  resulting  therefrom. 

4.  Two  weeks  is  an  unreasonable  time  for  a 
railroad  company  to  allow  piles  of  gravel  used 
in  ballasting  to  remain  between  its  tracks  in 
its  yards  at  a  division  station,  and  negligence 
in  so  doing  renders  it  liable  to  a  brakeman  in- 
jured as  a  result  thereof. 

5.  Where  a  brakeman  was  injured  in  at- 
tempting to  board  a  moving  railroad  train  in 
a  railroad  yard,  and  the  evidence  shows  that 
the  injury  was  the  result  of  gravel  deposited 
between  the  tracks  by  the  company,  it  is  error 
to  admit  expert  teetamony  as  to  what  would 
constitute  a  safe  condition  of  the  tracks;  the 
jury  being  competent  to  determine  such  ques- 
tion. 

6.  The  admission  of  such  evidence  is  harm- 
less, when  the  company  is  shown  to  have  been 
negligent  in  maintaining  the  gronnds  in  an  un- 
safe condition. 

7.  A  brakeman  in  charge  of  an  engine  and 
cars  switching  in  a  railroad  yard,  who,  at  a 
time  when  there  is  no  occasion  for  haste,  sig- 
nals the  train  to  go  ahead  when  it  is  stopping 
for  bim,  and  attempts  to  board  it  while  in 
slow  motion,  assumes  the  risk,  and  cannot  re- 
cover for  an  injury  so  received,  though  the 
company  is  negligent  in  not  providing  a  safe 
yard,  which  causes  him  to  slip,  since  he  chose 
the  more  dangerous  method  of  boarding  the 
train  in  motion,  instead  of  allowing  it  to  re- 
main stationary  until  he  had  boarded  it. 

Appeal  from  circuit  court  Jasper  county. 

Action  by  Theodore  L.  Hurst  against  the 
Kansas  City,  Pittsburg  &  Gulf  Railroad  Com- 
pany for  injuries  received  while  in  the  em- 
ploy of  defendant  From  a  Judgment  in  fa- 
vor of  plaintiff,  and  from  an  order  denying  a 
new  trial,  defendant  appeals.    He? versed. 

Lathrop,  Morrow,  Fox  &  Moore,  for  appel- 
laot  Kinley  &  Kinley  and  Cbas.  A.  Ham- 
mond, for  respondent 
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BURGESS,  J.  Tbis  Is  an  action  for  dam- 
ages for  personal  Injuries  alleged  to  have  been 
snstalued  by  plaintiff  by  reason  of  tbe  negli- 
gence of  defendant,  in  whose  service  he  was 
at  tbe  time  of  the  injury,  to  furnish  him  a 
safe  place  to  work.  The  trial  resulted  in  a 
verdict  and  Judgment  for  plaintiff  In  tbe  sum 
of  $4,750,  from  which  defendant  appeals. 
Tbe  facts,  briefly  stated,  are:  That  at  the 
time  of  'the  accident  plaintiff  was  in  the  serv- 
ice of  defendant  as  rear  brakeman  on  one  of 
defendant's  freight  trains,  running  regularly 
between  Mena,  Ark.,  and  Stilwell,  Ind.  T.,  a 
divisional  point,  where  there  were  a  number 
of  tracks  for  switching  and  other  purposes 
connected  with  the  business  of  the  road.  On 
the  morning  of  August  19,  1897,  the  train  up- 
on which  plaintiff  was  braking  arrived  at 
Stilwell  from  the  south.  Tbe  road  up  to  this 
time  had  been  operated  for  nearly  two  years, 
and  In  March,  1897,  Stilwell  was  made  a  di- 
visional point,  and  It  became  necessary  to 
ballast  the  defendant's  tracks  in  Its  yards  at 
that  place;  and.  In  filling  between  the  main 
track  and  the  next  one  west  of  it,  the  defend- 
ant bad,  at  the  place  where  the  injury  was 
received,  thrown  lock,  dirt,  and  gravel  in  piles, 
with  level  places  between  them,  and  had  par- 
tially leveled  the  space  between  tbe  tracks 
at  this  point,  but,  under  orders  of  the  road 
master,  bad  left  tbe  dirt  scattered  in  small 
piles,  with  the  center  between  the  two  tracks 
from  8  to  10  inches  higher  than  at  tbe  edges. 
That  at  the  depot,  and  a  considerable  dis- 
tance north  (the  tracks  running  north  and 
south,  with  the  depot  south  of  where  the  In- 
jury was  received),  the  tracks  and  the  ground 
between  them  had  been  made  level,  and  the 
dirt  where  the  Injury  was  received  had  been 
thrown  oft  about  two  weeks  before  such  In- 
jury. The  plaintiff  bad  been  absent,  accord- 
ing to  this,  when  tbis  dirt  had  been  thrown 
off,  and  while  defendant's  employes  were 
working  on  it.  That  he  had  never,  before  the 
date  of  tbe  Injury,  been  on  tbe  ground  In  that 
part  of  the  switch  yards,  though  he  bad  rid- 
den on  freight  cars  into  that  part  of  the  yard, 
but  bad  not  gotten  down  from  them  on  the 
ground.  The  testimony  showed  that  the 
ground  between  the  main  track  and  the  one 
west  of  It  had  been  raised  In  the  center  be- 
tween the  two  tracks,  and  sloped  towards  the 
main  track,  with  little  mounds  of  earth,  mix- 
ed with  stone  and  gravel,  by  the  orders  of 
the  road  master,  and  had  been  so  left  by  bis 
orders.  On  the  day  of  the  Injury  the  freight 
train  of  defendant  had  been  pulled  into  these 
divisional  yards,  and.  leaving  the  conductor 
at  the  depot,  the  train,  with  front  and  rear 
brakemeu.  engineer,  and  fireman,  was  pulled 
up  into  the  north  end  of  the  yards,  and  the 
freight  cars  switched  onto  the  first  tmck  west 
of  the  main  track,— tbe  plaintiff  riding  these 
freight  cars,  setting  brakes  until  the  cars 
were  set  or  stopped;  and  in  the  meantime 
the  engine  and  caboose,  with  the  head  brake- 
man  on  the  caboose,  managing  the  movements 
of  the  same,  were  backing  slowly,  at  a  speed 


of  from  five  to  eight  miles,  down  tbe  main 
track.  The  plaintiff  got  off  of  the  cars  («  tbe 
switch  track  where  he  had  been  working,  and, 
walking  to  the  main  track,  stood  waiting  tbe 
coming  of  tbe  caboose  and  engine, — the  ca- 
boose being  in  front  of  tbe  engine,  and  with 
bis  attention  directed  to  the  coming  caboose; 
and  when  the  end  came  to  blm,  with  it  going 
at  tbe  rate  of  from  five  to  eight  miles  per 
hour,  the  plaintiff  caught  hold  of  tbe  rods, 
of  the  platform  of  the  caboose  next  to  him, 
set  one  foot  on  the  step,  and,  to  gain  the 
motion  of  the  caboose,  took  one  or  two  steps 
on  the  ground  with  the  other  foot,  and  at  tbe 
last  step  his  foot  struck  or  stepped  on  a 
stone  that  rolled  under  bis  foot,  which  threw 
him  down,  causing  him  to  let  go  of  the  bold 
on  the  rods  of  the  platform,  and,  owing  to 
the  ground  being  slewing  towards  the  track, 
his  body  rolled  down  towards  tbe  track,  and 
bis  right  leg  was  run  over  by  the  wheel  of 
the  caboose  that  was  nearest  him,  but  the 
engine  was  stopped  before  the  other  wheel 
struck  him.  The  injury  caused  tbe  leg  to  be 
amputated.  The  rules  of  the  defendant  forbid 
ail  persons  boarding  engines  or  cars  while  in 
too  rapid  motion,  and  the  testimony  showed 
that  "it  was  the  duty  of  the  brakeman  in 
handling  cars  to  get  off  and  on  the  cars 
while  in  motion  In  the  yards."  The  mles  of 
tbe  defendant  were  pleaded,  and  also  read  In 
evidence.  The  evidence  showed  that  an  ex 
perlenced  brakeman.  In  doing  work  In  the 
yards,  could  safely  get  on  the  cars  In  motion 
while  going  from  10  to  12  miles  an  boor,  and 
that  the  ground  In  a  switch  yard  should  he 
level  with  the  end  of  the  ties  and  between 
the  tracks. 

The  point  is  made  that,  upon  tbe  entire  tec- 
ord,  there  was  no  evidence  to  support  tbe 
verdict  The  right  of  defendant  to  do  the 
work  of  ballasting  its  yards  at  Stilwell  is 
not  questioned.  Nor  can  its  right  to  do  tbe 
work  necessary  for  that,  purpose  in  Its  own 
way  be  doubted,  provided  it  furnished  its 
servants  a  reasonably  safe  place  to  work. 
I'ut  defendant  insists  that  tbe  rule  which  re- 
quires the  master  to  furnish  bis  servants  a 
"reasonably  safe  place"  to  work  does  not  ap 
ply  In  Its  entirety  to  servants  employed  in 
the  construction  of  buildings  or  of  railroad 
yards,  and,  as  plaintiff  knew  that  work  was 
being  done  and  changes  being  made  in  the 
yards,  he  must  be  held  to  have  assumed  the 
risk  Incident  to  these  changes.  But  we  do 
not  think  the  facts,  as  disclosed  by  the  record 
In  this  case,  bring  It  within  the  rule  contend- 
ed for  by  defendant,  which  is  based  upon  the 
idea  that  the  injured  party  was  in  some  way 
connected  with  the  constmction  of  the  road, 
or  tbe  work  which  was  being  done,  either  di- 
rectly or  remotely,  at  the  time  of  the  acci- 
dent; hence  the  injured  person  was  held  to 
have  assumed  tbe  risk  incident  to  changes 
made  in  tbe  construction  of  the  work.  This 
rule  is  recognized  in  Holloran  v.  Foundry  Co., 
133  Mo.  478,  35  8.  W.  200;  Bradley  v.  Bail- 
way  Co.,  13S  Mo.  302,  30  S.  W.  768;  and  nn- 
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merons  other  cases  cited  by  defendatnts  In 
their  brief.  In  the  case  at  bar,  however, 
plaintiff  had  nothing  whatever  to  do,  eitlier 
directly  or  Indirectly,  with  ballasting  the 
yards,  but  was  a  brakeman  upon  a  regular 
freight  train;  and  If  the  place  where  he  was 
injured  was  not  a  reasonably  safe  place  to 
work,  under  the  circumstances,  and  be  was 
injured  by  reason  thereof,  he  was  entitled 
to  recover,  unless  he  assumed  the  risk,  or 
was  guilty  of  negligence  which  contributed  to 
bis  own  Injury.  When  an  employ^  has  full 
knowledge  of  the  risks  of  his  situation,  and 
accepts  them,  he  assumes  such  risks  as  are 
incident  to  their  discharge;  and,  if  subse- 
quently injured  by  such  risks,  he  will  not 
be  entitled  to  recover  damages  for  Injuries 
sustained  in  consequence  thereof,  against  bis 
master,  unless  "it  was  not  so  dangerous  as 
to  threaten  Immediate  injury,  or  if  he  might 
have  reasonably  supposed  that  he  could  safe- 
ly work  about  It  by  the  use  of  care  and  cau- 
tion." Huhn  y.  Railway  Co.,  92  Mo.  440,  4 
S.  W.  937;  Soeder  v.  Ballway  Co.,  100  Mo. 
C7S,  13  S.  W.  714;  Mahaney  v.  Railroad  Co., 
108  Mo.  191,  18  S.  W.  895;  O'MelUa  v.  Rail- 
road Co.,  115  Mo.  215,  21  S.  W.  603.  It  Is 
clear  from  the  evidence  that  the  place  where 
the  accident  occurred  was  not  a  safe  place 
for  those  In  the  service  of  defendant  In  its 
yards  to  work.  It  Is  equally  clear  that  plain- 
tiff bad  knowledge  of  its  unsafe  condition, 
and  unless  it  was  so  dangerous  as  to  threaten 
immediate  Injury,  or  if  he  might  have  reason- 
ably supposed  that  he  could  safely  work 
about  It  by  the  use  of  care  and  caution,  he 
assumed  the  risks;  and  plaintiff's  fourth  iu- 
str  action  was  In  accordance  with  that  theory, 
and  free  from  the  objection  urged  against  It 
The  testimony  showed  that  the  rock  and 
gravel  had  been  placed  between  the  tracks 
In  the  usual  and  ordinary  way  for  the  pur- 
pose of  ballasting  the  yards,  from  which 
alone  no  reasonable  inference  of  negligence 
could  be  drawn;  for  It  was  just  as  essential 
for  the  safety  of  Us  employes  and  trains  as 
any  other  part  of  its  superstructure.  But 
although,  as  thus  deposited,  it  was  dangerous 
to  the  employes  while  at  work  in  the  yards, 
defendant  would  not  have  been  guilty  of 
negligence  In  permitting  it  to  remain  In  that 
condition  until  a  reasonable  length  of  time 
had  elapsed  In  which  to  scatter  It  or  spread 
It  out;  but  after  the  expiration  of  such  time. 
If  it  was  permitted  to  remain  as  originally 
deposited.  It  was  guilty  of  negligence,  and 
two  weeks,  we  think,  was  more  than  neces- 
sary for  the  purpose.  On  this  question  plain- 
tiff, over  the  objection  of  defendant,  was 
permitted  to  prove  by  a  number  of  wit- 
nesses what  would  be  the  proper  condition  of 
the  ground  In  a  switch  yard.  In  order  to  be 
In  a  reasonably  safe  condition;  and  In  this, 
It  is  Insisted,  error  was  committed.  The  ar- 
gument is  that  the  question  was  not  one  for 
expert  testimony,  but  It  was  the  province  of 
the  jury  to  determine  from  the  facta  In  evi- 
dence.   The  facts  are  so  variant  in  the  many 


adjudications  upon  this  subject  that  It  would 
be  next  to  impossible  to  reconcile  them,  so 
that  only  a  few  of  the  more  recent  decisions 
of  this  court  upon  the  subject  wIU  be  no- 
ticed, namely,  Benjamin  v.  Railway  Co.,  133 
Mo.  288,  34  S.  W.  590;  Goble  v.  City  of  Kan- 
sas City,  148  Mo.  470,  50  S.  W.  84;  Dammann 
V.  City  of  St.  Louis,  152  Mo.  186,  63  S.  W, 
932;  Lee  v.  Publishers:  Knapp  oc.  Co.,  155 
Mo.  010.  60  S.  W.  458.  The  rule  to  be  de- 
duced from  these  authorities  is  that  expert 
testimony  is  not  admissible  unless  it  is  clear 
that  the  jurors  themselves,  from  want  of  ex- 
perience or  knowledge  of  the  subject,  are  not 
capable  of  drawing  correct  conclusions  from 
the  facts  proven.  Under  the  facts  proven, 
the  jurors  were  just  as  competent  to  deter- 
mine whether  or  not  the  ground  in  the  switch 
yard  was  in  a  proper  condition  to  make  it 
in  a  reasonably  safe  condition  for  persons 
working  therein  as  were  the  witnesses.  It 
follows  that  the  court  erred  in  admitting  the 
testimony,  but,  as  we  are  of  the  opinion  that 
defendant  was  guiity  of  negligence  In  main- 
taining Its  yards  in  an  unsafe  condition  for 
so  long  a  time  after  it  bad  the  right  to  re- 
pair, the  error  was  not  prejudicial. 

But  notwithstanding  plaintiff  may  have 
been  justified  in  continuing  in  the  service  of 
defendant  knowing  the  danger  attending  It, 
yet  if  he  was  guilty  of  negligence  contribut- 
ing to  his  injury,  he  was  not  entitled  to  re- 
cover. Upon  this  theory  of  the  case,  the 
evidence  shows  that  in  the  forenoon  of  the 
19th  of  August  1897,  the  train  upon  which 
plaintiff  was  a  brakeman  arrived  at  8tllwell 
from  the  south.  It  stopped  at  the  depot, 
and  then  proceeded  towards  the  north  end  of 
the  yards,  and  upon  reaching  a  point  near 
the  north  switch  the  caboose  was  cut  off. 
The  cars  were  then  set  in  onto  either  the  flrot 
side  trdck  to  the  east,  or  on  the  first  side 
track  to  the  west  of  the  main  line,  xbe  en- 
gine was  then  backed  down  and  coupled  onto 
the  caboose,  where  It  bad  been  cut  off,  and 
then  it  and  the  caboose  moved  together  in 
a  southerly  direction  for  the  purpose  of  put- 
ting the  caboose  away  on  the  caboose  track. 
In  the  meantime  plaintiff  was  walking  along 
by  the  side  of  the  main  track,  and  in  be- 
tween It  and  the  side  track,  when  he  observ- 
ed an  engine  approaching;  and  when  a  few 
hundred  feet  away  It  began  to  slow  down  for 
the  purpose  of  stopping,  in  order  that  the 
plaintiff  might  get  on.  He  had  control  of 
the  train,  and  might  have  had  it  stop,  so  that 
he  could  have  gotten  aboard  with  safety; 
but  he  signaled  the  brakeman  riding  on  the 
south  end  of  the  caboose  to  go  ahead,  which 
was  communicated  to  the  engfneer.  The 
train  was  ^t  that  time  moving  about  six 
miles  per  hour;  and  when  It  reached  plaintiff 
he  caught  hold  of  both  hand  holds  of  the 
south  end  of  the  caboose,  and  placed  his  left 
foot  upon  the  lower  step,  and  took  two  or 
three  steps  with  his  right  foot  before  swing- 
ing on,  when  that  foot  struck  a  stone,  which 
rolled  under  his  foot  breaking  his  hold,  and 
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he  fell  under  the  car,  causing  bis  injury. 
The  rules  of  defendant  forbaae  employes  in 
the  train  service  "to  board  engines  or  cars 
vrhile  they  are  In  too  rapid  uiotioo";  thus, 
by  implication,  at  least,  permitting  them  to 
do  so  when  tney  were  not  so  running.  But 
all  that  remained  for  plaintiff  to  uo  for  the 
time  being  was  to  place  the  caboose  upon  the 
proper  track,  there  being  no  occasion  for  any 
unusual  baste  about  the  matter.  He  was  an 
experiencea  brakeman,  and  knew  the  condi- 
tion of  the  yards;  and  without  permitting 
the  train  to  slow  up  or  stop,  as  he  had  the 
right  to  do,  that  he  might  get  on  in  safety, 
he  signaled  it  to  go  on,  and  attempted  to 
board  It  white  moving  at  the  rate  of  six  miles 
per  hour.  In  Moore  t.  Railway  Co.,  146  Mo. 
572,  48  S.  W.  487,  there  Is  quoted  with  ap- 
proval from  Bailey  on  Personal  Injuries  Re- 
lating to  Master  and  Servant  (volume  1,  | 
1121)  the  foUowlng:  "It  Is  a  familiar  princi- 
ple, which  common  sense  as  well  as  the  rules 
of  law  ought  to  teach  any  one,  that  where 
an  employ^  of  a  railroad  knowingly  selects  a 
dangerous  way,  when  a  safer  one  is  apparent 
to  him,  and  is  tnereby  Injured,  he  is  guilty 
of  contributory  negligence."  Again,  In  sec- 
tion 1123:  "Where  a  person  having  a  choice 
of  two  ways,  (me  of  which  is  perfectly  safe, 
and  the  other  of  which  is  subject  to  risks 
and  dangers,  voluntarily  chooses  the  latter, 
and  is  Injured,  he  Is  guilty  of  contribut<Mry 
negligence,  and  cannot  recover."  Plaintiff 
had  the  choice  of  two  ways  to  board  the 
caboose,— one  that  was  not  dangerous  (that 
Is,  having  the  car  to  stop),  and  the  other  that 
was  dangerous  (that  is,  boarding  lue  car 
while  moving  at  a  rate  of  speed  of  about 
six  miles  per  hour).  He  chose  the  latter. 
There  was  nothing  to  distract  his  attention, 
and  no  excuse  whatever  for  his  attempt  to 
board  the  car  at  the  time  and  under  me  dr- 
cumatances.  The  ruie  of  aetendant  did  not 
require  him  to  do  so,  and,  having  voluntarily 
chosen  the  way  of  boarding  the  car  which 
was  dangerous,  he  must  be  held  to  have  been 
guilty  of  contributory  negligence.  The  Judg- 
ment is  reversed. 

SHERWOOD,  P.  J.,  and  GANTT,  J.,  con- 
cur. 


ROSE  et  «I.  V.  TOWNSHIP  BOARD  OF 
COMBS  TP.  et  aJ. 

(Sapreme  Court  of  Hissouri,  IMvision  No.  3, 

Juue  11,  1901.) 

FINAL  JUDGMENT— APPBAL—NBW  TRIAI^ 
RECORD. 

1.  The  Judgment  dissolving  a  temporary  In- 
junction restraining  a  township  Jbonrd  from 
opening  n  rond  recited  that  the  plaintifTij  were 
not  entitled  to  the  relief  prayed  for,  that  the 
Injunction  be  dissolved,  and  that  the  defend- 
ants recover  of  plalDtiffs  their  costs,  and  have 
execution  therefor,  field,  that  the  Judgment 
was  net  a  final  one,  and  hmce  no  appeal  lay 
therefrom. 

2.  Where,  aa  appeal,  the  record  recites  that 
a  motion  for  a  new  trial  was  filed  and  over- 


ruled, and  the  bill  of  exceptions  recites  the 
same  fact,  but  the  motion  itself  is  not  in  evi- 
dence, nor  copied  into  the  transcript,  and  the 
bill  of  exceptions  coatains  no  direction  to  the 
cleric  to  copy  the  same,  the  motion  is  not  suf- 
ficiently presented  for  consideration. 

Appeal  from  circuit  court,  Carroll  county; 
W.  W.  Bncker,  Judge. 

Suit  by  John  A.  Rose  and  others  against 
the  township  board  of  Comlw  township  and 
others.  From  a  Judgment  in  favor  of  de- 
fendants, complainants  appeal.  Appeal  dis- 
missed. 

J.  B.  Hale,  Jas.  F.  Graham,  and  Virgil 
Coukllng,  for  appellants.  Lozler  &  Morris, 
for  respondents. 

SHERWOOD,  J.  Plaintiffs  sought  and 
obtained  a  temporary  injunction  to  restrain 
defendants,  among  whom  were  the  township 
board  aforesaid  (which  board  had  ordered  a 
certain  road  to  be  opened),  from  opening 
such  road.  On  coming  In  of  their  answer, 
defendants  moved  to  discolve  the  temporary 
Injunction,  which  motion  was  granted,  and 
plaintiffs  have  appealed  to  this  court. 

Omitting  caption,  the  Judgment,  so  far  as 
necessary  to  quote  It,  la  the  following:  "That 
the  plaintiffs  are  not  entitled  to  the  relief 
prayed  for;  that  the  Injunction  formerly 
granted  in  this  cause  to  prevent  the  defend- 
ants, his  [sic]  servants  and  agents,  from 
opening  a  public  road,  etc.,  be,  and  the  same 
is  hereby,  dissolved;  and  that  the  defendants 
recover  of  the  plaintiffs  their  coarts  and  char- 
ges In  this  behalf  expended,  and  thereof  have 
execution."  This  Is  not  a  final  Judgment, 
and  no  appeal  lies  therefrom.  Tanner  v. 
Irwin,  1  Mo.  68;  Johnson  ▼.  Board,  65  Mo. 
47;  Wltthaus  ▼.  Bank,  18  Mo.  App.  181; 
Ricnards  v.  Johnson,  34  Mo.  App.  83.  But. 
even  if  there  had  been  a  final  Judgment  In 
this  cause,  it  is  not  seen  how  this  would  bet- 
ter plaintiffs,  because,  although  the  record 
proper  recites  that  the  motion  for  a  new 
trial  was  filed  and  overruled,  and  although 
the  bill  of  exceptions  recites  the  same  fact 
yet  the  motion  Itself  is  not  in  evidence.  As 
pointed  out  in  State  v.  Giiffin.  98  Mo.  672, 
12  S.  W.  358,  and  subsequent  cases,  the  old 
Uw  has  been  so  changed  that,  so  far  as  con- 
cerns motions  for  a  new  trial,  motions  In 
arrest  and  instructions,  they  need  not  be 
copied  into  the  bill  of  exceptions,  provided 
they  are  copied  Into  the  transcript  and  the 
bill  of  exceptions  contains  a  direction  to  the 
clerk  to  copy  the  same;  but  these  statutory 
provisions  were  not  complied  with  In  this  In- 
stance. For  lack  of  a  final  Judgnnent  tlie 
appeal  Is  dismissed.    All  concur. 


GENOWAY  V.  MAIZE. 

(Supreme  Court  of  Missouri,   Division  No.  2. 
Jna«  11,  1901.) 

HUSBAND  AND  WIFB-DOWKR^JOINTURB- 
DEEDS— VAUDITY. 
Rev.  St  1855,  c.  32,  8  32,  provides  that  a 
married  woman  may  relinquish  her  dower  by 
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any  conTeyance  executed  by  herself  and  hus- 
band, and  acknowledged  and  certified  before 
some  court  or  officer  authorized  to  take  ac- 
knowledgment of  instrnmeats  conveying  real 
estate.  Section  35  declares  that  a  married 
woman  may  convey  any  of  her  real  estate  by 
any  conveyance  executed  and  acknowledged  by 
herself  and  husband,  and  certified  in  the  man- 
ner prescribed  by  some  court  having  a  seal, 
or  a  judge,  justice,  or  clerk  thereof;  and  sec- 
tion 42  provides  that  no  such  instrument  in 
writing  shall  be  valid  "except  between  the 
parties,"  and  such  as  shall  have  actual  notice 
thereof,  until  the  same  has  been  deposited  with 
the  recorder  for  record.  Held  tnat,  though 
under  such  sections  a  deed  bv  a  married  woman 
relinquishing  dower  must  have  been  a  joint 
deed,  it  was  not  necessary,  in  order  that  it 
should  relinquish  dower  as  between  the  parties, 
that  it  should  have  been  properly  acknowledg- 
ed by  the  husband;  and  hence  a  joint  deed  by 
the  husband  and  wife,  signed  and  properly  ac- 
knowledged by  the  wife,  relinquishing  her  dow- 
er, was  not  invalid  as  to  aucu  dower  interest 
by  reason  of  the  fact  that  the  husband  ac- 
knowledged It  in  another  state,  before  an  of- 
ficer not  authorized  to  take  acknowledgments 
of  conveyances  of  land  in  Missouri. 

Appeal  from  circuit  court,  Henry  county; 
James  H.  Lay,  Judge. 

Action  by  Charlotte  Oenoway  against 
Francis  M.  Maize.  From  a  Judgment  In  fa- 
vor of  defendant  plalntlti:  appeals.  Affirm- 
ed. 

Ttaia  It  an  action  for  the  assignment  of 
dower  In  certain  lands  in  Henry  county.  Ho. 
Since  the  appeal  to  this  court  the  defendant 
baa  died,  and  the  cause  has  been  propwly 
revived  against  his  executrix,  Mrs.  Settle 
Maize.  The  petition  alleges  the  marriage  of 
plaintiff  to  Peter  F.  Genoway  July  31,  1833, 
and  that  said  Peter  ana  plaintiff  continued 
to  live  together  as  husband  and  wife  until 
the  death  of  Peter  Genoway  on  July  8,  1896; 
that  during  said  carriage  said  Peter  Geno- 
way was  seised  of  an  estate  of  inheritance 
in  the  N.  S3.  \i,  of  section  34,  township  44, 
range  26,  and  the  8.  %  of  the  N.  W.  %  of 
said  section  No.  3*,— containing  la  all  240 
acres;  that  plaintiff  has  not  relinquished  her 
dower  in  said  real  estate^  and  Is  entitled  to 
one-third  thereof  for  and  during  her  natural 
life,  as  and  for  her  dower  tbereln;  that  on 
or  about  September  t,  1897,  she  demanded 
her  dower  of  defendant,  but  he  refused  to 
recognize  her  dower  therein,  for  which,  with 
damages,  she  prays  Juagment,  etc.  The  an- 
ew^ admits  the  marriage  of  plaintiff  and 
Peter  Genoway  as  alleged  in  the  petition,  and 
the  seisin  of  said  I'eter  Genoway  in  his  life- 
time, and  daring  the  salu  marriage  of  the 
lands  described  In  the  petition,  and  that  de- 
fendant claims  to  be  the  owner  in  fee  there- 
of, and  denies  all  other  allegations.  Fur- 
ther answering,  the  defendant  says  that  by 
deeds  of  conveyance  dated  December  27, 
1806,  and  February  b,  1866,  recorded  in  Deed 
BtKik  O  at  pages  itl7,-818,  and  319,  and 
Oeed  Book  O  at  page  420,  oi  the  records  of 
Henry  cotmty.  Mo.,  the  said  Peter  F.  Geno- 
way conveyed  by  warranty  deed  to  Francis 
M.  Maise,  defendant,  tne  lands  described 
In  plaintiff's  petitioa  in  fee,  and  that  the 


plaintiff  Joined  with  her  said  husband  tai  the 
same,  and  therein  and  thereby  relinquished 
her  dower  in  and  to  said  lands.  And  for  a 
tulrd  defense  defendant  pleaded  the  statute 
of  limitations  of  30  years,  as  provided  in 
section  6770,  Kev.  St  1889.  In  her  reply, 
plaintiff  admits  she  signea  a  papor  dated 
December  27,  1865,— the  same  paper  referred 
to  by  defendant  in  his  answer  as  a  deed 
from  plaintiff  and  her  husband  to  said  de- 
fendant—but she  denies  that  said  alleged 
deed  was  the  Joint  deed  of  barself  and  hus- 
band, Peter  Genoway,  and  she  denies  she 
relinquished  her  dower  In  the  real  estate  In 
said  deed  described.  For  further  reply  she 
says  that  said  Francis  M.  Maize  promised 
and  agreed  to  pay  plaintiff  the  sum  of  $1,000 
if  she  would  sign  saia  alleged  deed  dated 
December  27,  1865;  that  she  signed  the  same 
relying  upon  the  promise  of  said  Maize,  and 
said  agreement  to  pay  her  said  sum  of  $lj000; 
that  Aitex  said  M.alze  obtained  possession 
of  said  deed  under  and  by  means  of  said 
promise  and  agreement  he  refused  to  pay 
ber  the  said  sum  of  $1,000,  or  any  part  there- 
of; and  plaintiff  says  that  her  signature  to 
said  deed  was  procured  by  fraud  and  deceit 
of  the  said  Maize,  and  the  same  is  not  of 
any  binding  force  against  her  In  law  or  other- 
wise. And  for  her  further  reply  plaintiff 
denies  all  new  matter  set  up  In  defendant's 
answer  not  herein  admitted  to  be  true,  and, 
having  fully  replied,  she  prays  Judgment  as 
in  her  petition. 

On  the  trial  the  parties  stipulated  In 
this  and  certain  other  like  cases  as  follows: 

"(1)  That  Peter  F.  Genoway  and  plaintiff 
were  married  July  31,  1833.  and  that  they 
continued  to  live  together  as  husband  and 
wife  until  the  death  of  the  said  Peter  F. 
Genoway,  July  8,  1896.  (2)  That  the  said 
Peter  F.  Genoway  owned  the  several  pieces 
or  parcels  of  land  described  In  each  of  the 
petitions  in  the  above-entitled  cases,  respec- 
tively. (3)  That  each  of  the  defendants 
claim  title  of  their  resp^irtlve  pieces  of  land 
under  said  Peter  F.  Genoway,  deceased,  or 
the  defendant  Francis  M.  Maize,  who  claims 
said  title  under  said  Peter  F.  Genoway,  de- 
eeased.  (4)  That  the  several  defendants  are 
each  In  possession  of  the  respective  pieces 
of  land  described  In  the  petition,  alleged  to 
be  so  held  by  the  respective  defendants,  and 
were  on  the  8th  day  of  July,  1896.  (5)  That 
Peter  F.  Genoway  and  the  plaintiff  signed 
and  acknowledged  a  deed  to  all  of  the  land 
described  in  each  of  the  petitions  in  the 
above-entitled  causes,  which  deed  is  dated 
December  27,  1865;  that  said  deed  was  ac- 
knowledged by  the  said  Peter  F.  Genoway 
before  Nathan  Marchant  a  Justice  of  the 
peace  of  Hamilton  county,  Ohio,  December 
27,  1866,  and  by  the  plaintiff  before  James 
Parks,  circuit  clerk  of  Henry  county.  Mo., 
January  18,  1866.  (6)  That  said  Petw  F. 
Genoway  made  and  delivered  another  deed 
of  same  land  to  defendant  Fnnda  M.  Maise, 
dated  February  6,  1866,  and  acknowledged 
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the  same  before  B.  F.  Horton,  clerk  of  Ham- 
ilton common  pleas,  state  of  Ohio,  In  which 
the  plaintiff  did  not  join,  and  that  the  de- 
fendants, or  any  of  them,  shall  have  the 
right  to  offer  either  or  both  of  said  deeds 
In  evidence  upon  the  trial  of  any  of  said 
cases;  and  the  signing  of  said  deeds  is  ad- 
mitted, subject  to  any  objections  which  the 
plaintiff  may  make  to  them,  or  either  of  them, 
as  evidence  in  said  suits  or  either  of  them. 
That  nothing  herein  shall  preclude  the  plain- 
tiff from  offering  testimony  at  the  trial  of 
any  of  the  above-entitled  suits.  That  the 
plaintiff  acknowledged  the  deed  to  defendant, 
Francis  H.  Maize,  atmut  December  27,  1865, 
under  a  promise  from  said  Francis  M.  Maize 
that,  If  she  so  signed  and  acknowledged  said 
deed,  he  would  pay  or  cause  to  be  paid  to 
her  about  $1,000  or  $1,300,  and  that  said 
money,  or  any  part  of  it,  has  never  been 
paid  to  tbe  said  plaintiff.  That  the  said  de- 
fendants reserve  the  right  to  make  any  ob- 
jection to  such  evidence,  if  offered  by  the 
plaintiff  In  any  of  the  above  suits.  (8)  That 
Mrs.  Genoway  was  in  possession  of  the  land 
prior  to  December  27,  18C5,  and  that  she 
vacated  the  same  on  or  about  December, 
18C6,  or  January,  1806.  (9)  That  the  plaintiff 
is  tbe  widow  of  Peter  F.  Genoway,  decea.9ed. 
(10)  That  neither  plaintiff,  nor  Peter  F. 
Genoway,  deceased,  nor  any  one  of  them, 
have  been  In  possession  of  any  of  said  land 
since  18UU,  nor  have  they,  or  any  one  for 
them,  paid  any  taxes  on  any  of  said  land." 
The  plaintiff  then  Introduced  testimony  tend- 
ing to  show  the  rental  value  of  the  land 
described  in  the  petition,  but,  as  the  quea- 
tlou  raised  la  not  material  to  the  determina- 
tion of  the  questions  involved  in  this  record, 
it  is  therefore  omitted.  The  defendant  of- 
fered in  evidence  the  deeds  from  Peter  Gen- 
oway to  Francis  M.  Maize,  with  the  certifi- 
cates of  acknowledgment  thereon.  Also  evi- 
denco  as  to  the  rents  and  profits.  At  the  con- 
clusion of  the  evidence  the  court  declared 
the  law  to  be  that  -plaintiff  could  not  recov- 
er, and  refused  all  of  pialntlfTa  Instructions. 
Plaintiff  appeals. 

John  Cosgrove  and  Jas.  W.  Cosgrove,  for 
appellant.  James  Parks  &  Son,  for  respond- 
ent. 

GANTT,  J.  (after  stating  the  facts).  Our 
first  inquiry  must  be  as  to  the  su£3ciency  of 
the  deed  of  Peter  (Jenoway  and  wife,  of  date 
December  21,  1865,  to  defendant  Maize, 
to  bar  the  dower  of  plaintiff,  the  widow  of 
said  Peter.  By  reference  to  the  stlpnlated 
facts.  It  win  be  observed  that  the  execution 
of  that  deed  by  Peter  Genoway  was  attested 
foy  two  witnesses,  and  aclcnowledged  by  him 
before  a  justice  of  the  peace  In  the  state  of 
Ohio,  and  the  relinquishment  of  the  plain- 
tifTs  dower  was  acknowledged  before  tbe 
<:lerk  of  the  circuit  court  of  Henry  county,  in 
wliich  county  the  lands  lie.  As  the  predicate 
«f  bis  first  contention,  counsel  for  plaintiff 


asserts  that  the  acknowledgment  Is  a  port 
of  the  deed,  and  without  It  the  deed  is  Inop- 
erative; and,  inasmuch  as  the  acknowledg- 
ment by  Peter  Genoway,  the  husband,  was 
taken  before  a  jusiice  of  the  peace  in  Ohio, 
—an  officer  not  authorized  to.  take  and  certify 
It,— the  deed  is  not  a  valid  conveyance.  As 
this  deed  was  executed  and  delivered  De- 
cember 27,  1S65,  it  must  be  tested  by  the 
Revised  Statutes  of  1855,  tbe  laws  then  in 
force.  By  section  31,  c.  32,  p.  361,  Rev.  St 
1855,  it  was  provided  t'hat  "a  married  wom- 
an may  relinquish  her  dower  In  any  of  tbe 
real  estate  of  her  husband,  by  any  convey- 
ance thereof,  executed  by  herself  and  bus- 
band  and  acknowledged  and  certified  In  the 
manner  hereinafter  prescribed,  or  by  power 
of  attorney  authorizing  the  same,  executed 
and  acknowledged  as  hereinafter  provided 
for  married  women."  Section  32  required 
"such  relinquishment  to  be  taken  before 
some  court  or  officer  authorized  by  said  act 
to  take  the  proof  or  acknowledgment  of  in- 
struments in  writing  conveying  real  estate 
or  affecting  the  same."  Section  33  provided: 
"Xo  such  relinquishment  shall  be  taken  un- 
less such  married  woman  shall  be  personally 
known  to  at  least  one  judge  of  the  court  or 
to  the  officer  taking  the  same,  to  be  tbe  per- 
son whose  name  is  subscribed  to  such  con- 
veyance as  a  party  thereto,  (»  shall  be  proved 
to  be  such  by  at  least  two  credible  witnesses, 
nor  unless  she  suall  be  made  acquainted  with 
the  contents  of  such  conveyance  and  shall 
acknowledge,  on  an  examination  apart  from 
her  husband,  that  she  executed  the  same 
and  relinquishes  her  dower  In  the  real  estate 
therein  mentioned  freely  and  without  com- 
pulsion or  undue  influence  of  her  husband." 
Section  36  provided:  "A  married  woman 
may  convey  any  of  her  real  estate,  by  any 
conveyance  thereof,  or  by  power  of  attor- 
ney, authorizing  tbe  conveyance  thereof,  ex- 
ecuted and  acknowledged  by  herself  and 
husband  and  certified  In  the  manner  herein- 
after prescribed,  by  some  court  having  a 
seal,  or  some  judge,  justice,  or  clerk  there- 
of." By  section  42  of  the  same  chapter,  "no 
such  instrument  In  writing  shall  be  valid 
except  between  the  parties  thereto  and  such 
as  have  actual  notice  thereof,  until  the  same 
shall  be  deposited  with  the  recorder  for  rec- 
ord." Under  these  enactments  we  agree  with 
tbe  learned  counsel  that  the  deed  by  which  a 
wife  relinquished  her  dower  must  have  been 
a  joint  deed.  Such  is  the  plain  requirement 
of  the  statute.  But  we  cannot  yield  our  as- 
sent to  his  proposition  that  the  deed  was 
void  as  between  the  parties  thereto  and  those 
having  actual  notice  thereof.  As  between 
Peter  Genoway  and  Francis  M.  Maize  the 
deed,  when  delivered,  was  a  perfectly  valid 
conveyance  of  the '  lands  therein  described 
without  any  acknowledgment  whatever. 
That  has  been  the  uniform  construction  of  our 
recording  and  conveyance  acts.  Tbe  statute 
prescribing  bow  the  acknowledgment  shall 
be  taken  and  the  proof  made  as  to  one  sul 
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jnrls  was  adopted  In  order  to  admit  It  to 
record,  and  to  constitute  notice  after  It  was 
deposited  with  the  recorder  for  record.  Cald- 
well V.  Head,  17  Mo.,  loc.  cit.  563;  Stevens 
v.  Hampton,  46  Mo.,  loc.  cIt.  407;  Hanlng- 
ton  ▼.  Fortner,  68  Mo.,  loc.  clt.  473.  The 
husband's  deed  being  valid  as  to  him,  and 
his  wife  having  joined  in  that  deed,  It  com- 
piled with  the  statute,  so  as  to  make  It  their 
Joint  deed;  and  when  the  wife  acknowl- 
edged it,  as  she  did,  in  full  compliance  with 
the  requirements  of  the  then  existing  stat- 
ute. It  had  the  effect  of  relinquishing  ner 
dower,  and  is  a  bar  to  this  action.  The  stipu- 
lation of  the  parties  obviated  the  necessi- 
ty of  taking  the  proof  of  the  two  subscrib- 
ing witnesses  to  the  execution  of  the  deed 
by  the  hnsband,  and  there  was,  therefore, 
proof  of  the  execution  of  a  Joint  deed,  and 
a  valid  acknowledgment  by  the  wife.  The 
decisions  of  this  court  cited  by  plaintiff  are 
all  readily  distinguishable  from  the  case  at 
bar.  Tatum  v.  City  of  St.  Louis,  125  Mo. 
647,  28  S.  W.  1002,  simply  held  that  an  un- 
acknowledged instrument  would  not  convey 
the  legal  estate  of  the  wife  under  the  stat- 
utes of  1845.  Indeed,  In  that  case  the  paper 
was  neither  sealed  nor  acknowledged  by  the 
husband  or  wife.  Goff  v.  Boberts,  72  Mo.  570, 
held  that  a  deed  of  the  husband  and  wife 
to  the  wife's  real  estate,  not  ackno%vledged 
by  her  according  to  the  statute,  was  ineffec- 
tual to  convey  even  the  husband's  interest 
therein,— a  very  different  proposition  from 
the  case  at  bar,  in  which  the  husband  con- 
veys his  own  land.  In  Hosklnson  v.  Adklns, 
77  Mo.  537,  there  was  a  conveyance  of  the 
wife's  lands  May  6,  1867,  and  it  fell  under 
the  General  Statutes  of  1865,  and  this  court 
held  that  the  wife's  acknowledgment  was 
not  taken  before  an  officer  authorized  to  take 
it,  having  been  taken  before  a  Justice  of  the 
peace  in  Iowa;  and,  moreover,  did  not  con- 
tain what  the  statute  requires;  and  held  that 
the  wife's  title  did  not  pass  by  the  execu- 
tion and  delivery  of  the  deed,  but  that  a 
proper  acknowledgment  was  essential,  and, 
as  the  deed  was  void  as  to  her,  it  was  also 
invalid  as  to  the  husband.  AVithout  going 
through  the  whole  list.  It  will  be  found  that 
they  relate  to  conveyances  of  the  wife's  lands, 
and  that  they  were  either  not  acknowledged 
at  all,  or  defectively  acknowledged,  or  the  hus- 
band did  not  Join  in  conveying  her  legal  es- 
tate. BartlettT.O'Donoghue,72Mo.565;  Bag- 
by  V.  Emerson,  79  Mo.  139;  Bartlett  v.  Rob- 
erts, 66  Mo.  App.  125;  Bishop  v.  Schneider, 
46  Mo.  472,  2  Am.  Rep.  533.  All  of  these 
cases  accentuate  the  distinction  between  a 
man  conveying  his  own  lands  by  deed,  and  a 
married  wdman  conveying  her  lands  by 
virtue  of  enabling  statutes.  In  all  of  which 
last-mentioned  cases  it  Is  held  the  statute 
must  be  pursued  in  order  that  the  deed  may 
be  effectual.  We  might  go  into  an  examina- 
tion of  the  various  statutes,  and  point  out 
the  distinction  and  changes  made  since  1S45, 
but  no  good  would  be  subserved  by  so  doing. 


It  Is  our  duty  to  construe  the  deed  and  ac- 
knowledgment In  the  light  of  the  statutes 
of  ISoo,  and,  when  that  Is  done,  we  are 
clear  that  the  deed  was  a  yalld  deed  of  Peter 
Genoway;  that  It  was  the  Joint  deed  of  him- 
self and  wife;  that  its  execution  was  duly 
proved,  and  that  Mrs.  Genoway's  acknowl- 
edgment relinquished  her  dower  therein, 
and  Is  a  bar  to  her  recovery  of  dower  in  the 
lands;  that  it  was  not  necessary  for  Peter 
Genoway  to  acknowledge  the  deed  so  as  to 
convey  his  interest  in  the  land.  The  deed 
by  Genoway  subsequent  to  the  deed  in  which 
his  wife  Joined  of  course  did  not  affect  her 
dower,  but  It  Is  clear  that  its  admission  In 
evidence  affords  no  ground  for  reversal  of 
the  Judgment.  Having  reached  this  conclu- 
sion, it  Is  unnecessary  to  examine  other 
points  raised  In  the  circuit  court  and  on  this 
appeal.    The  Judgment  is  affirmed. 

SHERWOOD,   P.  J.,   and   BURGESS,   J., 
concur. 


CAMPBELL  et  al.  v.  OARLISLB  et  al. 

(Supreme  Court  o^  Missouri,  Division  No.  2. 

June  11,  1901.) 

WILLS  —  EXECUTION  —  UNDUE     INFLUENCE  — 

PROBATE  OF  WILL— BURDEN  OF  PkOOP 

—SUFFICIENCY  OF  EVIDENCE. 

1.  A  proponent  is  only  required  to  show  that 
a  will  was  not  procured  throuKh  fraud  or  un- 
due Influence  in  cases  where  there  is  a  confi- 
dentinl  relajion  between  the  testator  and  a 
benpfioinry.  and  the  will  excludes  the  natural 
objects  of  testator's  bonnty. 

2.  The  fact  that  testator,  who  had  no  wife  or 
children  iiviag,  was  over  90  years  old,  and  siclc 
and  infirm,  at  the  time  of  making  his  will,  and 
was  being  waited  on  and  cared  for  by  persons 
not  related  to  him,  and  to  whom  he  devised 
most  of  bis  property,  though  they  expected  to 
receive  compensation  for  snch  services,  and 
that  the  will  expressed  confidence  in  such  per- 
sons, and  named  one  as  executor,  docs  not 
show  such  a  confidential  relation  as  will  require 
the  proponent  to  show  the  absence  of  undue  in- 
fluence. 

3.  The  prior  release  of  a  debt  owing  testator 
from  such  beneficiaries  cannot  be  considered  as 
showing  a  confidential  relation  existing  between 
the  parties  at  the  time  of  the  maldnK  of  the 
will. 

4.  The  rule  that  influence  over  testator,  ac- 
quired by  kindness  and  care,  will  not  constitute 
undue  influence  sufficient  to  avoid  the  will,  is 
not  confined  to  relatives  of  testator,  but  also 
applies  to  his  friends. 

5.  A  will  will  not  be  set  aside  for  undue  in- 
fluence, unless  there  is  some  act  or  importunity 
which  the  testator  was  unable  to  resist. 

6.  Testator,  who  was  90  years  old,  sicli,  and 
infirm  at  the  time  of  making  his  will,  though 
in  full  possession  of  his  mental  faculties,  hart 
no  relatives  nearer  than  a  sister,  and  was  liv- 
ing with  beneficiaries  not  belou>;ing  to  his  fam- 
ily, who  were  kind  and  attentive  to  him,  thougli 
they  expected  to  receive  pay  therefor.  Tho 
testator  devised  a  large  portion  of  his  estate 
to  such  beneficiaries,  and  they  procured  the 
attorney  who  wrote  the  will,  and  one  was 
appointed  executor,  tield  insufficient  to  show 
undue  influence  sufficient  to  avoid  the  will. 

Appeal  from  circuit  court,  Boone  county; 
John  A.  Hockaday,  Juuge. 

Proceedings  by  busau  Campbell  and  oth- 
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ers  against  W.  T.  Carlisle  and  others  to  con- 
test the  win  of  John  Carlisle,  deceased. 
From  a  Judgment  stistalnlng  the  will,  the 
contestants  appeal.    Affirmed. 

W.  M.  WlUiams,  C.  B.  Sebastian,  and 
Webster  Gordon,  for  appellants,  odon  Gui- 
tar, Wm.  B.  Gentry,  N.  T.  Gentry,  and  Wel- 
lington Gordon,  for  respondents. 

BURGESS,  J.  This  Is  a  statutory  contest 
of  the  win  of  John  Carlisle,  deceased.  The 
will  was  executed  on  the  23d  day  of  May, 
1894,  and  admitted  to  probate  In  Boone  coun- 
ty, where  the  testator  died,  on  the  20th  day 
of  October,  1894,  and  letters  granted  to 
Thomas  H.  Carroll,  the  executor  named  In 
the  will,  In  IvoTember,  1894,  who,  as  such 
executor,  took  charge  of  the  estate.  The  suit 
Is  being  prosecuted  by  the  sister  and  other 
near  relatives  of  the  testator,  who  allege 
In  the  petition  that  at  the  time  of  the  death 
of  the  testator  he  owned  personal  and  real 
property  of  the  value  of  about  ^,000,  a 
large  i>ortlon  of  which  was,  by  the  will, 
given  to  persons  wno  were  of  no  kin,  and 
had  no  claim  upon  the  bounty,  of  the  testar 
tor.  It  further  alleges  that  the  testator,  at 
the  time  of  making  the  pretended  will,  was 
an  old  man;  that  his  mind  had  become  im- 
paired by  disease  and  the  eftect  of  medicine; 
that  he  was  incapable  of  making  a  will;  and 
that  the  making  and  publication  thereof  was 
procured  by  the  defendants  Thomas  H.  Car- 
roll and  Battle  W.  Carroll  by  fraud,  artifice, 
nnd  undue  influence,  which  they  exercised 
over  the  deceased,  and  that  it  is  not  his  will. 
The  answers  were  general  denials,  and  af- 
Armed  the  validity  of  the  will.  The  portions 
of  the  will  that  have  any  bearing  upon  the 
issues  involved  are  as  follows:  "Item  1.  I 
give  and  devise  to  my  sister  Susan  Campbell, 
of  Benton  county,  Arkansas,  three  lots  in 
Rogers,  Arkansas,  each  lot  containing  one 
acre,  more  or  less,  and  known  as  the  'John 
French  Property,'  and  situated  near  the  c<ri- 
lege.  I  also  g^ve  to  my  said  sister  the  sum 
of  three  hundred  dollars  m  money  ($300.00). 
Item  2.  I  give  and  bequeatii  to  Mary  Eliza 
Harrison,  daughter  and  only  child  of  my  sis- 
ter Mahala  Harrison,  deceasea,  the  sum  of 
three  hundred  dollars  in  money.  Item  3. 
To  the  five  children  of  my  brother  Thomas 
Carlisle,  deceased,  late  of  Gallatin  coun- 
ty, Ky.,  I  give  and  bequeath  the  sum  of  one 
hundreu  dollars  each  ($100.00).  Item  4.  To 
the  children  of  my  deceased  sister  Mrs.  Sal- 
lie  Griffin,  late  of  Gallatin  county,  Ky.,  I 
will  and  bequeath  the  sum  of  five  hundred 
dollars  ($500.00;,  which  sum  I  want  to  be 
equally  divided  among  them,  share  and  share 
alike.  Item  5.  I  have  not  heard  from  my 
brother  x>aniel  Carlisle  since  1852.  He  was 
then  living  In  Sacramento,  Cal.  If  he  is  still 
living,  I  give  to  him  the  sum  of  five  hundred 
dollars  ($500.00),  but,  If  he  Is  dead,  I  want 
said  five  hundred  dollars  ($o00.0o)  to  be 
equally  divided  among  his  heirs.    Item  6.  To 


Mrs.  Ann  Wregg  I  give  and  bequeath  tbe 
sum  of  sixteen  hundred  dollars.  She  was  a 
sister  of  my  first  wife,  and  is  now  living 
in  Georgetown,  Scott  county,  Ky.  I  desire 
that  this  money  be  paid  to  her  by  my  ex- 
ecutor, and,  if  any  of  It  is  left  aft»  her 
death,  I  want  the  same  divided  equally 
among  her  daughters,  vie.  Emma,  Huldab, 
Lula,  Bettle  W.,  and  Fannie.  Item  7.  After 
paying  all  my  Just  debts  and  funeral  ex- 
penses, and  also  putting  up  a  suitable  monu- 
ment over  my  last  resting  place  and  the 
graves  of  my  two  wives,  I  desire  that  my 
executor  divide  equally  the  residue  of  my 
estate  among  the  following:  The  children 
of  my  brother  Thomas  Carlisle,  the  children 
of  my  sister  Sailie  Gnttln,  the  children  of  my 
brother  Daniel  (jarlisle,  my  sister  Mrs.  Susau 
Campbell,  Hary  Elisa  Harrison,  daughter  of 
my  sister  Mahala  Harrison,  deceased,  and 
the  above-named  children  of  Ann  Wregg, 
Emma  Wregg,  Huldah  Kelley,  Lula  Wregg, 
Bettle  W.  Carroll,  and  Fannie  Ammerman. 
Item  8.  I  hereby  nominate  and  appoint  my 
trusted  friend  Thomas  H.  Carroll  as  my 
sole  executor,  anu,  In  consideration  of  the 
confidence  that  I  have  in  h.s  business  abil- 
ity and  in  his  tonor,  his  uonesty  and  his  In- 
tegrity, I  request  that  he  be  required  to 
give  bond  and  security  for  only  two  thousand 
dollai-s  ($2,000.00).  My  estate  is  worth  much 
more  than  that  amount,  but  I  know  Carroll, 
and  I  am  sure  he  will  attend  to  it  right,  as 
he  has  attended  to  my  business  for  a  good 
long  time.  I  request  that  my  executor  see 
that  my  body  is  burled  to  the  left  of  where 
my  wife  Myra  is  burled,  and  that  he  also 
see  that  the  remains  of  my  first  wife  are 
moved,  and  placed  to  the  left  of  where  I  rest. 
It  is  my  desire  that  we  all  three  shall  be 
buried  in  the  Columbia  Cemetery,  and  I 
want  my  executor  to  see  to  erecting  the 
tombstones."  At  the  time  of  the  execution 
of  the  will  the  testator  was  of  the  advanced 
age  of  about  90  years.  He  was  unable  to 
read  or  write,  yet  he  had  been  quite  suc- 
cessful in  the  accumulation  of  property  and 
money.  He  was  crippled,  in  bad  health,  and 
infirm,  but  not  more  so  than  might  be  ex- 
pected of  one  of  his  years.  While  for  several 
years  prior  to  his  death  he  did  not  give  per- 
sonal attention  to  all  of  his  business,  be  look- 
ed to  see  that  those  with  whom  he  trusted 
it  attended  to  It  properly.  There  was  evi- 
dence tending  to  show  that  he  was  easily  In- 
fluenced, susceptible  to  kind  treatment,  and 
trusted  Implicitly  in  those  who  treated  him 
kindly  and  showed  him  favor  and  atten- 
tion. In  about  1890  he  went  to  live  In 
Rogers,  Ark.,  ana  left  his  nephew  J.  W.  Car- 
lisle, of  Columbia,  Mo.,  in  charge  of  his  busi- 
ness. He  remained  in  Sogers  until  1893, 
when  he  returned  to  Columbia,  stayed  a 
short  time  with  his  nephew  J.  W.  Carlisle, 
and  went  over  his  business  with  him.  At 
this  time' tbe  defendants  Thomas  H.  and  Bet- 
tle Carroll  owed  him  a  note,  which  amount- 
ed to  about  $3,200,  securea  by  a  deed  of 
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trtwt  on  their  farm.  They  had  failed  to  pay 
the  Interest,  and  he  Insisted  on  the  payment 
of  the  note.  They  were  unable  to  pay  It, 
and  he  spoke  of  selling  them  out.  He  then 
went  to  his  farm,  which  was  near  where 
Carroll  Ured,  and  on  the  9th  of  January, 
18W,  his  wife  died.  They  had  no  children. 
After  the  burial,  Mrs.  Carroll  insisted  that  he 
should  stay  at  their  house  until  he  could 
make  some  other  arrangements.  He  objects 
ed,  stating  that  he  did  not  want  to  go;  said 
that  he  knew  she  only  wanted  to  get  his 
money,  but  that  she  should  never  have  a  dol- 
lar of  It.  But  finally  she  persuaded  him  to 
go.  He  was  taken  down  with  pneumonia, 
and  never  got  away.  Shortly  after  he  went 
to  Carroll's,  he  took  his  business  out  of  the 
hands  of  his  net^iew  J.  W.  Carlisle,  and  em- 
ployed Col.  S.  Turner.  TTie  Oarrolls  then 
got  him  to  give  up  lue  ^,'iOO  note  and  deed 
of  trust  on  their  home,  and  had  the  same  re- 
leased by  deed  of  release.  In  consideration 
that  they  should  support  him  during  his  life. 
Col.  Turner  insisted  that  this  agreement 
should  be  put  Ih  ■wTlting,  which  was  done. 
Shortly  after  this,  but  not  until  after  the  ex- 
ecution of  the  will.  Col.  Turner's  power  of 
attorney  was  revoked,  and  the  defendant 
Thomas  H.  Carroll  appointed  In  his  stead. 
The  contract  for  the  care  and  support  of 
Carlisle  during  his  life,  given  by  the  Car- 
rolls  In  consideration  of  the  surrender  of 
the  13,200  note,  was  then  released,  and  Car- 
roll, under  his  power  of  attorney,  assumed 
control  of  all  the  business,  and  placed  all 
of  Carlisle's  money— about  $6,000— In  the 
bank  to  the  credit  of  Carroll  &  Co.  Carlisle 
destroyed  all  his  former  wills,  and  the  one 
now  being  contested  was  written.  In  all  of 
the  other  six  wills  he  provided  for  the  mem- 
bers of  his  own  family,  while  this  will  gives 
a  large  portion  of  his  property  to  those  who 
are  of  no  kin,  and  gives  to  his  only  sister 
1300,  houses  and  lots  in  Rogers,  Ark.,  that  he 
did  not  own,  and  an  undivided  interest  in 
his  property  after  paying  the  special  bequest 
made  by  the  will.  After  Carlisle's  death, 
Carroll  presented  to  the  probate  court  a  claim 
for  board  and  attention  to  Carlisle,  and  was 
allowed  thereon  the  sum  of  ?500,  which  was 
paid  out  of  the  estate.  All  the  evidence 
showed  that  the  testator  was  cared  for  and 
kept  by  the  Carrolls  at  their  home,  they 
nursing  him,  caring  for  him,  giving  him 
medicine,  and  treating  him  with  much  con- 
sideration and  kindness.  All  of  plaintiffs' 
witnesses  thougut  him  incapable  of  making 
a  will,  while  defendants'  witnesses  thought 
he  had  sufficient  capacity  to  make  a  will. 
Under  the  instructions  given  by  the  conrt, 
the  jury  returned  a  verdict  sustaining  the 
Willi  and  Judgment  was  so  entered.  After  an 
unsuccessful  motion  for  a  new  trial,  plain- 
tiffs perfected  an  appeal  to  this  court,  and 
ask  that  the  Judgment  of  the  trial  court  be 
reversed  for  the  following  reasons: 

It  is  said  that  the  court  committed  error 
In  giving   Insti-uction   numbered   2   on   the 


part  of  defendants.  This  Instruction  tcM 
the  jury  that:  "If  the  Jury  find  from  the  evi- 
dence that  John  Carlisle  signed  the  will  in 
the  manner  testified  by  the  subscribing  wit-' 
nesses,  and  that  at  the  time  of  such  signing 
he  had  suffldent  understanding  and  intelli- 
gence to  understand  what  disposition  he  was 
making  of  his  property,  the  nature  and  ex- 
tent of  his  property,  and  to  whom  he  was 
giving  it,  then  the  jury  will  find  that  he  had 
sufficient  capacity  to  make  a  will,  and  that 
said  will  is  the  last  will  and  testament  of 
the  said  John  Carlisle,  unless  they  furthet 
find  from  the  testimony  that  the  making  and 
signing  of  said  will  was  procured  by  de- 
fendants Thomas  H.  Carroll  and  Bettle  W. 
Carroll,  or  either  of  them,  by  an  undue  in- 
fluence which  amounted  to  a  moral  force  of 
coercion,  destroying  the  free  agency  of  the 
said  John  Carlisle;  and  in  such  eases  the 
burden  Is  on  the  plaintiffs  to  show  by  a 
preponderance  of  the  evidence  the  existence 
of  such  undue  influence."  The  contention  is 
based  in  i>art  upon  the  assertion  that  the  un- 
disputed evidence  shows  that  at  the  time  of 
the  making  of  the  will  the  defendant  Thom- 
as H.  Carron  was  the  testator's  attorney  In 
fact,  and  was  managing  all  his  buabiess;  but 
this  is  a  misconception  of  the  evidence,  which 
shows  that  Col.  Turner  was  then  his  attor- 
ney In  fact,  attending  to  his  general  busi- 
ness, and  continued  to  do  so  until  June  or 
July  next  after  the  execution  of  the  will, 
when  the  testator  revoked  the  power  of  at- 
torney under  which  he  was  acting,  and  ap- 
pointed T.  H.  Carroll  his  attorney  la  fact, 
who  then  took  charge  of  and  attended  to  his 
business  for  him.  The  question,  then,  is,  did 
the  facts  that  the  testator  was  at  the  house 
of  Carroll;  that  he  was  sick,  weak  in  body 
and  mind,  helpless,  was  waited  upon,  cared 
for,  nursed,  and  given  his  medicine  by  Car- 
roll and  his  wife,  who  were  not  related  to 
him,  and  who  expected  to  and  did  receive 
compensation  for  their  services,  and  the 
further  fact  that  by  the  eighth  and  last 
clause  of  the  will  It  is  said:  "I  hereby  nom- 
inate and  appoint  my  trusted  friend  Thomas 
H.  Carroll  as  my  sole  executor,  and.  In  con- 
sideration of  the  confidence  that  I  have  in  his 
business  ability,  and  In  his  honor,  hte  hon- 
esty, and  his  integrity,  I  request  that  he  be 
required  to  give  bond  and  security  for  only 
two  thousand  dollars.  My  estate  Is  worth 
much  more  than  that  amount,  but  I  know 
Cai-roU,  and  I  am  sure  he  will  attend  to  it 
right,  as  he  has  attended  to  my  business  for 
a  good  long  time,"— shift  the  burden  of  proof 
to  the  proponents  of  the  will  to  show  why 
they  received  the  gifts,  or  that  the  will  was 
not  the  result  of  undue  Influence?  Ordinari- 
ly, In  cases  of  this  character,  the  burden  is 
upon  the  proponents  of  the  will  to  prove  its 
proper  execution  and  attestation,  and  that 
the  testator  was  21  years  of  age  or  over,  and 
of  sound  mind;  and,  when  these  facts  are 
shown,  the  proponents  make  out  a  prima 
facie  case,  and  it  then  devolves  upon  tb^se 


Digitized  by  VjOOQIC 


T04 


CS  SOUTHWESTERN  REPORTEB. 


(Mo. 


attacking  the  yalldity  of  the  will  to  prove 
fraud  or  undue  Influence,  If  eitber  Is  cbar- 
ged.  Norton  v.  Paxton,  110  Mo.  45C,  19 
S.  W.  807;  Gay  v.  GlllUan,  02  Mo.  255,  5 
S.  W.  7;  Maddox  v.  Maddox,  114  Mo.  85, 
21  S.  W.  409;  Carl  v.  Gabel,  120  Mo.  283,  25 
S.  W.  214;  Berberet  v.  Berberet,  131  Mo. 
410,  33  S.  W.  61.  But  In  cases  wbere  a 
"patient  makes  a  will  In  favor  of  bis  pby- 
slcian,  a  client  In  favor  of  bis  lawyer,  a 
ward  In  favor  of  bis  guardian,  or  any  person 
In  favor  of  bis  priest  or  religious  adviser, 
or  wbere  other  close  confldentlal  relations 
exist,  tbe  law  indulges  the  presumption  that 
undue  Influence  has  been  used;  and  such 
wills,  when  made  to  tbe  escluslon  of  the 
natural  objects  of  the  testator's  bounty,  are 
viewed  with  great  suspicion  by  the  law,  and 
some  proof  should  be  required  beside'  the 
factum  of  the  will  before  the  will  can  be 
sustained."  Marx  v.  McGlynn.  88  N.  Y.  357; 
Hegney  v.  Head,  126  Mo.  619,  29  S.  W. 
587.  There  Is  nothing,  however,  disclosed 
by  the  record,  which  removes  the  case  at 
bar  from  the  general  rule,  as  no  such  con- 
fldentlal relations  existed  between  the  tes- 
tator and  W.  T.  Carlisle  at  the  time  of  the 
execution  of  tbe  will  as  to  raise  the  pre- 
sumption that  Its  execution  was  obtained  by 
fraud  or  undue  influence^  and  that  is  the 
only  ground  upon  which  there  can  be  tbe 
slightest  pretext  for  such  contention.  The 
testator  had  no  descendants,  but  made  pro- 
visions for  all  of  his  own  near  relatives  and 
those  of  his  flrst  wife;  and  clearly  the  facts 
that  he  was  at  tbe  home  of  Carroll  at  the 
tlfie  of  the  execution  of  his  will,  and  for 
some  time  prior  thereto;  that  Carroll  had 
control  of  him  and  his  property;  that  the 
testator  was  ill.  and  weak  in  body  and  mind, 
was  helpless,  was  waited  on,  cared  for, 
nursed,  and  given  bis  medicine  by  Carroll 
and  wife,  who  were  of  no  kin  to  him,  and 
who  expected  to  and  did  receive  compensa- 
tion for  their  sen'lces;  and  the  further  fact 
that,  after  making  bequests  to  difl^erent  per- 
sons, amounting  in  the  aggregate  to  about 
$3,300,  he  gave  the  balance  of  his  estate, 
which  he  said  In  his  will  amounted  to  more 
than  $20,000,  equally  between  Mrs.  Bettle 
Carroll  and  eight  other  persons,  and  that  be 
appointed  Thomas  H.  Carroll  his  executor, 
and  expressed  confldence  in  his  business 
ability  and  Integrity,  and  requested  that  he 
only  be  required  to  execute  bond  as  ex- 
ecutor in  the  sum  of  $2,000,— raised  no  such 
presumptlou,  for  the  reason  that  these  facts, 
under  the  circumstances,  were  perfectly  con- 
sistent with  the  free  exercise  of  the  right 
to  dispose  of  his  property  as  the  testator 
saw  fit  The  fact  that  the  testator,  some 
time  prior  to  the  execution  of  his  will,  sur- 
rendered to  Thomas  H.  Carroll  a  note  for 
about  $3,000  which  he  held  upon  him  In 
consideration  for  his  care,  maintenance,  and 
support  during  his  lifetime  cannot  be  con- 
sidered in  passing  upon  the  question  now 
under  consideration,  and  it  has  no  tendency 


whatever  to  show  the  existence  of  confiden- 
tial relations  between  them  at  the  time  of  the 
execution  of  the  wilL    Tbe  facts  of  the  case 
of  Dlngman  v.  Ilomlne,  141  Mo.  466,  42  S. 
W.  1087,  are  so  different  from  the  facts  of 
the  case  at  bar  that  we  do  not  think  it  au- 
;  thority  for  holding  In  the  case  at  bar  that 
,  there  was  sutUcient  evidence  to  establish  a 
i' presumption   of    undue    influence.    And,   in 
I  the  absence  of  such  presumption,  the  instmc- 
tlon  is  in  accordance  with  the  rulings  of  this 
I  court  in  Carl  v.  Gabel.  120  Mo.  203,  25  & 
I  W.  214,  and  Sehr  v.  Lindemann,  163  Mo.  288. 
I  54  S.  W.  537. 

It  Is  also  claimed  that  Instruction  num- 
bered 7  given  In  behalf  of  defendants  was 
erroneous.  By  this  Instruction  the  Jury  were 
told:  "The  court  Instn'cts  the  Jury  that 
any  degree  of  influence  over  another,  ac- 
quired by  kindness  and  attention,  can  never 
constitute  undue  influence  within  the  mean- 
ing of  the  law;  and,  alt>.ough  the  Jury  may 
believe  from  the  evidence  that  the  deceased, 
John  Carlisle,  In  making  his  will,  was  hi- 
fluenced  by  any  other  person  or  persons,  still 
If  the  Jury  further  believes  from  the  evi- 
dence that  the  Influence  which  was  exerted 
was  only  such  as  was  gained  over  the  de- 
ceased by  kindness  and  friendly  attention  to 
him,  and  not  such  as  to  destroy  bis  free 
agency,  and  make  the  will  not  his,  but  that 
of  such  person,  then  such  Influence  cannot 
be  regarded  In  law  as  undue  Influence,  and 
the  verdict  on  this  ground  should  be  In  favor 
of  the  win."  The  position  is  that  the  in- 
strtiction  Is  not  applicable  to  the  facts  lu 
this  case,  and  that  the  rule  therein  an- 
nounced only  applies  when  tbe  defendants 
charged  with  undue  Influence  are  of  kin  to 
the  testator.  The  law  does  not,  however,  in 
our  opinion,  make  any  such  distinction,  but 
applies  alike  to  a  will  whose  execution  is 
procured  by  the  undue  influence  of  a  friend 
as  when  procured  by  the  undue  influence  by 
a  child  or  wife.  1  Uedf.  Wills,  •527;  In  re 
Elliott's  Will,  2  .T.  J.  Marsh.  340.  And,  hi 
order  to  invalidate  a  will  upon  that  ground, 
such  Influence  "must  not  be  the  influence  of 
affection  and  attachment;  It  must  not  be  the 
mere  desire  of  gratifying  the  wishes  of  an- 
other, for  that  would  be  a  very  strong  ground 
In  support  of  a  testamentary  act  Further, 
there  must  be  proof  that  the  act  was  ob- 
tained by  coercion,  by  importunity  that 
could  not  be  resisted;  that  it  was  done 
merely  for  the  sake  of  peace;  so  that  the 
motive  was  tantamount  to  force  or  fear." 
WiUiams,  Kx'rs  (7th  Am.  Ed.)  58;  McFadln 
V.  Catron,  138  Mo.  213,  38  S.  W.  932,  30  S. 
W.  771;  Riley  v.  Sherwood,  144  Mo.  366,  45 
S.  W.  1077;  Carl  v.  Gabel.  120  Mo.  283.  25  S. 
W.  214;  Jackson  v.  Hardin,  83  Mo.  175.  -The 
facts  that  defendant  Carroll  went  for  the 
attorney  who  wrote  the  will,  that  the  testa- 
tor was  living  with  the  family  of  Carroll  at 
the  time  of  Its  exec'itlon,  that  Mrs.  Carroll 
receives  a  part  of  the  testator's  estate  under 
the  will,  and   that   Carroll  was  appointed 
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executor  of  his  will,  do  not  show,  or  tend  to 
show,  under  the  circumstances  of  this  case, 
that  Its  execution  was  procured  hj  htm  and 
his  wife  by  fraud,  coercion,  or  undue  Influ- 
ence. The  testator  was  In  full  possession  of 
his  mental  faculties  at  the  time  of  its  execu- 
tion, and  dictated  Its  terms.  He  knew  the 
objects  of  his  bounty,  and  what  property  and 
money  be  possessed.  He  was  childless,  his 
nearest  relative  being  his  sister,  the  plaintiff 
who  lived  in  the  state  of  Arkansas.  He  was 
111,  and  unable  to  care  for  himself,  and  went 
to  the  house  of  Carroll  and  wife,  where  they 
nursed  him,  and  administered  to  his  wants; 
and,  although  he  gave  to  Mrs.  Carroll  a  li1>- 
eral  part  of  his  estate,  undue  influence  in 
the  execution  of  the  will  cannot  be  inferred 
from  such  circumstances.  In  Re  Gleespin's 
Will,  26  X.  J.  Eq.  523,  it  was  said:  "Influ- 
ence gained  by  kindness  and  affection  will 
not  be  regarded  as  'undue'  if  no  imposition 
or  fraud  be  practiced,  even  though  it  induce 
the  testator  to  make  an  unequal  and  unjust 
disposition  of  his  property  in  favor  of  those 
who  have  contributed  to  his  comfort  and 
ministered  to  his  wants,  if  such  disposition 
is  voluntarily  made."  In  Mackall  v.  Mack- 
all,  135  U.  S.  167,  10  Sup.  Ct  705,  34  L.  Ed. 
84,  it  Is  said:  "It  would  be  a  great  reproach 
to  the  law  If,  in  its  Jealous  watchfulness 
over  the  freedom  of  testamentary  disposi- 
tion, it  would  deprive  age  and  infirmity  of 
the  kindly  ministrations  of  affection,  or  of 
the  power  of  rewarding  them  who  bestow 
them."  As  the  instruction  under  considera- 
tion is  in  accordance  with  the  views  to  which 
we  have  given  expression,  it  Is  not  erroneous, 
and  the  Judgment  should  be  affirmed.  It  is 
so  ordered. 

SHERWOOD,  P.  J.,  and  GANTT,  X.  con- 
cur. 


8IDWAT    V.    MISSOURI    LAND    &    LIVBV- 
STOCK  CO.,  Limited. 

(Supreme  Court  of  Missouri,   Division  No.   2. 
June  11,  1901.) 

PLEADING— MOTION  TO  HAKB  CERTAIN— CON- 
STRUCTION—PETITION  —  SUKFICIBNCY  —  IN- 
STRUCTIONS —  MULTIPLICITY— GROUND  FOR 
REVERSAL  —  SERVICES  RENDERED  —  QUES- 
TION AS  TO  GRATUITY— BURDEN  OF  PROOF- 
MISLEADING  INSTRUCTIONS  —  WITNESSES  — 
ACTS  AND  STATEMENTS  OF  DEXDEASEID  PER- 
SONS. 

1.  Under  Rev.  St.  1899,  f  612,  making  it  the 
duty  of  the  court  to  require  pleadings  which 
are  iadefioite  to  be  made  more  dpiinite  and 
certain,  it  is  not  necessary  for  a  defendant  to 
file  a  motion  to  make  a  petition  more  definite 
and  certain,  in  order  to  raise  the  question  of 
its  uncertainty  and  iadefinitciiess. 

2.  That  Rev.  St.  1899,  §  021t,  requires  plead- 
ings to  be  liberally  construed,  does  not  throw 
OQ  an  adversary  the  hazard  of  correctly  inter- 

Sreting  the  meaning  of  a  pleading  Containing 
oubtful  and  uncertain  allegations;  such  stat- 
ute extending  only  to  the  form,  and  not  to  the 
fundamental  requirements,  of  pleading. 

8.  Under  Rev.  St.  1809,  I  592,  requiring  that 
the  petition  lu  an  action  shall  contain  a  plain 
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and  concise  statement  of  the  facts  constitut- 
ing the  cause  of  action,  and  section  612,  pro- 
viding that  the  precise  nature  of  the  charge 
must  be  apparent,  a  petition  for  work  and 
labor  done  and  money  advanced  which  fails  to 
set  forth  the  character  of  the  work,  and  the 
anthority  by  which  it  was  rendered,  and  the 
purpose  for  which  or  person  to  whom  the 
money  was  advanced,  is  insufficient. 

4.  Under  Rev.  St.  1899,  |  028,  providing  that 
the  allegation  of  new  matter  in  the  reply  shall 
be  deemed  controverted  by  the  adverse  party, 
as  on  a  direct  denial  or  avoidance;  section 
o9G,  providing  that  the  only  pleading  on  the 
part  of  a  defendant  is  either  demurrer  or  an- 
swer; section  607,  providing  that  defendant  may 
demur  to  a  reply;  and  section  009,  providing 
that  when  a  replication  shall  be  filed  the  cause 
shall  be  deemed  at  issue,— there  is  no  necessity 
of  a  rejoinder  on  the  part  of  the  defendant. 

5.  The  giving  of  instructions  which,  when 
printed,  cover  9^  pages,  is  gsound  for  reversal 
of  the  judgment;  the  effect  being  not  to  in- 
struct, but  to  confuse,  the  jury,  so  as  to  make 
tiieir  verdict  mere  guesswork. 

6.  In  an  action  for  alleged  services  in  the 
management  of  defendant's  company's  busi- 
ness and  in  selling  their  lands,  and  for  money 
advanced  for  such  company  in  making  certain 
trips,  of  which  company  plaintiff  was  a  share- 
holder, defendant  averred  that  the  services 
were  gratuitous,  and  introduced  letters  written 
by  plaintiff  to  other  shareholders  and  the  di- 
rectors in  which  he  said,  that,  though  not  con- 
nected with  the  management,  he  would  under- 
take to  represent  the  shareholders  in  certain 
matters;  further,  that  he  made  certain  trips 
at  his  own  option  and  expense;  and,  also,  "I 
get  no  pay  from  the  company  for  any  serv- 
ices." The  books  of  a  firm,  of  which  plaintiff 
was  a  partner,  engaged  in  selling  land,  con- 
tained no  charge  for  selling  lands  for  the  com- 
pany; nor  did  he  lay  claim  for  services  ren- 
dered until  many  years  thereafter.  Beld,  that 
there  was  no  basis  for  an  instnictioa,  given  ac 

Slaintiffs   instance,   that  the   burden    was   on 
efeudant  to  show    that    the    services    were 
gratuitously  performed. 

7.  An  instruction  in  such  action  that  though 
the  jury  might  believe  that  plaintiff,  in  the 
course  of  his  correspondence  with  the  share- 
holders and  directors,  "casually  used  expres- 
sions" to  them  which  implied  that  he  was  not 
receiving  compensation,  yet,  under  certain  cir- 
cumstances mentioned,  the  verdict  should  be 
for  plaiutiff,  was  misleading,  since  no  such 
statements,  as  employed  by  plaintifF,  could  be 
deemed  "casually  used  expressions,"  and  hence 
ground  for  reversal. 

8.  In  an  action  against  a  corporation  for 
services  rendered  and  money  alleged  as  hav- 
ing been  paid  for  its  use,  plaintiff,  testifying 
lu  his  own  belinlf,  cannot  give  evidence  as  to 
any  acts  or  words  of  the  manager  of  such 
company,  who  has  since  died. 

Appeal  from  circuit  court,  Newton  county; 
J.  C.  Lamson,  .lodge. 

Action  by  Leverett  Barker  Sldway  against 
the  Missouri  I.iand  &  Live-Stock  Company, 
Limited.  From  a  Judgment  in  favor  of  plain- 
tiff and  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.     Reversed. 

Geo.  Hubbert,  for  appellant  W.  Cloud 
and  Benton  &  Sturgts,  for  respondent 

SHERWOOD,  J.  Action  by  plaintiff, 
brought  March  3,  18l»6,  for  alleged  sei-vlces, 
management  etc.,  and  for  cash  said  to  have 
been  paid  to  one  Dummit  on  behalf  of  the 
defendant  company.  These  matters  were 
mingled  together  in  vexatious  and  Inextrl- 
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cable  confusion  in  tbe  first  count  of  the  peti- 
tion, with  no  partlcuiars  as  to  the  character 
of  the  serrlces  rendered,  or  by  whom  or  un- 
der what  contract  or  authority  rendered,  or 
in  what  circumstances  or  under  what  author- 
ity, on  wliat  account,  for  what  purpose,  to 
wtiat  person  or  persons,  the  money  was  loan- 
ed, paid,  advanced,  or  disbursed.  The  first 
count  averred  that  $11,300  was  due  for  serv- 
ices rendered,  and  ."P4,600  for  cash  expended, 
etc.,  with  a  credit  of  ^)894.50,  leaving  a  bal- 
ance due  of  $15,005.50;  the  second  count  for 
.$1,000,  for  the  purchase  of  goats  alleged  to 
have  been  taken  possession  of  by  defendant 
company  and  converted  to  its  own  use.  Plain- 
tifF  promoted  a  corporation  in  Scotland,  with 
a  capital  stock  of  30,000  shares,  at  £5  per 
share,  for  the  p^irchase  of  340,000  acres  of 
land  in  Southern  Missouri.  He  held  an  op- 
tion on  the  land  from  the  Frisco  Railway 
Company  at  $1.05  per  acre,  and  sold  the 
same  to  the  foreign  corporation  at  $1.50  per 
acre;  plaintiff  holding  4,000  shares  of  the 
capital  stock  of  the  corporation.  At  the 
lime  of  the  Incorporation,  in  1881,  plaintiff, 
js  a  large  holder  of  stock,  living  in  America 
and  being  familiar  with  the  country,  agreed 
to  look  after  the  interest  of  the  company 
until  it  was  on  a  paying  basis,  and  also  sug- 
gested a  stock  farm  or  ranch  on  about  2,700 
ncres  of  the  land  In  Newton  county.  The 
ranch  feature  proved  a  losing  venture,  caus- 
ing much  dissatisfaction  among  the  share- 
holders, 80  that  in  1885  the  resident  manager, 
appointed  by  the  board  oi.  directors  in  Scot- 
land, resigned  his  position,  and  tbe  plaintiff 
took  chaise  of  the  ranch  and  ran  it  two 
years,  with  no  improvement  in  its  condition, 
so  that  Uk  1887  the  farm  was  leased  to  one 
Dnmmit,  and  the  scock  on  the  ranch  sold  to 
him;  the  company  taking  a  mortgage  on  the 
jjame,  with  plaintiff  as  surety  on  a  certain 
bond.  There  is  no  written  agreement  of  com- 
pensation for  services,  nor  is  there  a  written 
contract  that  certain  moneys  should  be  fur- 
nished the  lessee.  The  causa  causans  of  this 
suit  being  brought  by  plaintiff  arose  in  this 
way:  When  defendant  company  asserted 
that  a  default  In  and  breach  of  the  conditions 
of  the  bond  had  occurred,  and  demanded 
paymoit  of  $3,000  and  interest,  it  occurred 
to  plaintiff  that  defendant  company  was 
owing  him  for  services  rendered,  money  ad- 
vanced, paid  over,  loaned,  and  disbursed, 
for  years  and  years,  and  no  mention  ever 
made  of  it  before  by  him  to  the  company. 
With  his  remembrance  thus  quickened  and 
refreshed,  this  suit  was  brought  by  plaintiff. 
PlaintifF  filed  an  amended  petition.  To 
this  amended  petition  defendant  company 
filed  a  motion  to  make  the  same,  as  well  as 
the  bill  of  partlcuiars  therein,  more  definite 
and  certain,  which  motion  was  based  on  the 
indefinite,  uncertain,  ana  ambiguous  allega- 
tions, substantially  as  set  forth  in  the  orig- 
inal petition.  This  motion  the  court  granted, 
and,  in  furtherance  thereof,  entered  the  fol- 
lowing order: 


"Comes  now  the  defendant,  by  its  attorney, 
George  Hubbert,  who  calls  up  the  motion 
heretofore  filed  herein  for  the  making  plain- 
tiff's amended  petition  more  definite  and  cer- 
tain; and  the  plaintiff  also  appearing  to  tbe 
said  motion  by  his  attorneys,  Cloud  &  Davies; 
and,  the  said  motion  and  argument  of  the  at- 
torneys thereon  being  fully  heard  and  under- 
stood, the  court  doth  now  rule  for  defendant, 
and  sustain  tbe  said  motion;  and  plaintiff 
is  therefore  ordered  ana  required  to  make  his 
said  petition  and  statement  of  particulars 
more  definite  and  certain,  by  setting  out  dis- 
tinctly the  Items  and  facts  for  and  on  ac- 
count of  which  the  action  is  brought,  with 
definite  specification  as  to  the  character  of 
the  alleged  services  of  plaintiff,  where,  and 
under  what  employment  rendered,  the  prices 
thereof,  and  by  what  means  fixed,  and  with 
definite  specifications  of  the  particulars,  cash 
claimed  for,  the  several  sums,  when,  on  what 
account,  for  what  purpose,  by  what  author- 
ity, under  what  contract,  and  to  what  person, 
loaned,  paid,  advanced,  or  disbursed,  and 
that  such  certainty  be  attained  by  amend- 
ments of  petition  filed  in  the  office  of  tbe 
clerk  of  this  court,"  etc. 

In  ostensible  compliance  with  said  order, 
plaintiff  filed  his  second  amended  petition: 

"Domes  now  the  plaintiff  in  the  above-en- 
titled cause,  and,  for  his  second  amended  pe- 
tition and  statement,  says:  That  the  defend- 
ant is  now,  and  was  at  all  times  hereinafter 
mentioned,  a  corporation  duly  organized  and 
existing  as  such,  having  its  organization  and 
chief  office  at  Edinburgh,  Scotland,  and  has 
and  usually  keeps  an  office  and  agent  for 
the  transaction  of  its  usual  and  customary 
business  in  Newton  county,  Missouri,  and 
owning  and  holding  large  tracts  of  land  in 
Newton  and  other  counties  in  Southwest  Mis- 
souri, and  during  all  said  times  was  engaged 
in  buying  and  selling  said  land,  collecting  tiie 
purchase  money  therefor,  and  In  improving 
said  land,  advertising  the  same,  erecting 
buildings,  and  conducting  farming  opera- 
tions, and  raising  and  buying  and  selling 
stock,  and  that  plaintiff  was  engaged  in 
business  in  Chicago,  111.,  and  was  skilled 'in 
the  management  and  transaction  of  such 
business  as  tbe  plaintiff  was  engaged  In; 
and,  for  cause  of  action,  plaintiff  states  that 
defendant  is  indebted  to  him,  for  services 
rendered  in  and  about  tbe  transaction  of  its 
business,  and  for  money  loaned  to  defendant, 
and  for  money  had  and  received  by  defend- 
ant, in  the  sum  of  fifteen  thousand  and  five 
and  so/ioo  dollars,  the  items  and  debts 
whereof,  and  credits  thereon,  more  fully  ap- 
pear from  tbe  itemized  account  herewith 
filed,  marked  'Exhibit  C,'  and  made  a  part 
hereof,  together  with  the  statements  follow- 
ing. That  the  services  rendered  as  above 
statea  were  rendered  at  the  special  Instance 
and  request  of,  and  under  the  directions  of, 
the  defendant,  through  its  ofiicers  and  agents, 
and  its  president,  secretary,  and  managers, 
and  directors,  and  with  their  knowledge  and 
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consent,  and  were  valuable  to  defendant,  and 
defendant  recelTed  the  benefit  thereof,  and 
agreed  to  pay  therefor  whatever  the  same 
were  reasonably  worth,  and  the  prices  char- 
ged therefor  are  fixed  by  the  reasonable 
value  of  such  services  upon  a  quantum  mer- 
uit. That  said  services  consisted  In  man- 
aging and  assisting  In  managing  and  con- 
ducting the  business  of  defendant  In  Amer- 
ica, and  In  buying  and  selling  lands  for  de- 
fendant and  collecting  the  purchase  money 
therefor.  In  keeping  and  overseeing  the  books 
and  accounts  of  defendant,  In  managing  and 
overseeing  the  farms  of  defendant  and  the 
live  stock,  and  In  buying  and  selling  live 
stock,  and  In  counseling,  aiding,  and  advising 
tae  defendant  in  the  management  of  Its  busi- 
ness generally  in  America,  and,  to  that  end, 
making  numerous  trips  from  Chicago  to  New- 
ton county,  Missouri,  and  other  places  and  one 
trip  to  Edinburgh,  Scotland,  aU  at  the  cost 
and  expenditure  of  a  large  amount  of  time 
and  money.  That  said  services  were  render- 
ed from  the  21st  day  of  March,  1882,  con- 
tinnously  until  the  31st  day  of  December, 
1895,  and  were  reasonably  worth  the  prices 
charged.  That  the  items  of  cash  loaned  to 
defendant,  and  the  money  had  and  received 
by  defendant,  were  paid  to  one  F.  B.  Dum- 
mlt,  who  was  an  agent  and  employ^  of  the 
defendant,  acting  In  the  capacity  of  a  farm- 
er anu  manager  of  a  farm  for  defendant,  and 
were  paid  to  him  at  the  dates  mentioned  In 
said  Itemized  account,  and  were  paid  to  him 
to  be  nsed  and  expended  in  and  about  the 
management  of  defendant's  farm,  and  for 
the  purchase  of  supplies  and  live  stock  for 
said  farm;  and  the  said  various  items  of 
cash  BO  advanced  and  paid  to  said  Dummit 
by  plaintiff  were  advanced  and  paid  on  ac- 
connt  of  defendant,  by  and  at  the  special 
Instance  and  request  of  defendant.  Its  di- 
rectors, and  other  ofiicers  and  agents.  That 
plaintiff  has  frequently  demanded  payment 
of  all  said  Items  and  sums  of  money,  and 
defendant  has  promised  and  agreed  to  pay 
the  same,  but  has  failed  and  neglected  so  to 
do.  Wherefore  plaintiff  prays  Judgment 
against  defendant  for  the  said  sum  of  fifteen 
thousand  and  five  and  so/j,,  dollars,  and  for 
costs  of  this  suit  And,  for  another  and  fur- 
ther cause  of  action,  plaintiff  states  that  on 
this  31st  day  of  December,  1893,  he  advanced 
to  said  F.  R.  Dummit,  while  said  Dummit 
was  In  the  employ  of  defendant  in  the  ca- 
pacity of  a  farmer,'  with  the  knowledge,  con- 
sent, and  concurrence  of  defendant,  the  sum 
of  (1,000  for  the  purchase  of  goats,  which  it 
was  agreed  should  be  used  by  the  said  Dum- 
m.t  on  defendant's  farm  for  the  use  and  ben- 
efit of  defendant  for  one  year,  and  then  to 
be  delivered  to  plaintiff.  That  said  Dum- 
mit purchased  a  large  number  of  goats  with 
said  money,  as  agreed,  of  the  value  of  one 
thousand  dollars,  and  placed  same  upon  de- 
fendant's farm,  and  used  them  for  the  bene- 
at  of  defendant  That  afterwards  defend- 
ant, with  (nil  knowledge  of  plaintiff's  own- 


ership thereof,  took  possession  and  charge  of 
said  goats,  and  converted  them  to  Its  own 
use,  and,  although  often  requested  to  deliv- 
er them  to  plaintiff,  has  refused  and  neglect- 
ed so  to  do,  to  the  damage  of  plaintiff  In 
the  sum  of  one  thousand  dollars,  for  which 
he  asks  Judgment" 

Accompanying  this  amended  petition  was 
filed  the  following  siatement: 

Tbe  Missouri  Lend  and  IjItb  Stock  Co.,  Limited,  ot 
Edinburgh,  Scotland,  and  Neosho,  Mo.,  In  Account 
with  K  B.  Sldway.  Chicago,  111. 

Debits.    Credits. 


Dec.  Slst,  1888.  To  s'trTlces  ren- 
dered the  Co.  from  Mar.  2l9t, 
1882,  to  date $ 

Dec.  31,  1887.  To  serrlces  ren- 
dered  during  the   year XEOO  00 

Dec.  31,  1888.  To  services  ren- 
dered during  the  year.  Includ- 
ing a  trip  to  Edinburgh 4,000  00. 

Jan.  26,  1889.  To  cash  paid  V.  R. 
Dummit  for  ac  Co 

Aug.  28,  1889.    Same 

Oct.      2,  1889.    Same 

Oct.    29,  1889.    Same 

Dec.  31,  1S39.  To  serrlces  ren- 
dered during  the  year 1,200  00 

Mar.  8,  1890.  To  cash  paid  F.  R. 
Dummit  for  ac.  Co 

July   10, 1890.    Same 


900  00|C8ee  sub- 
stitute for 
these  lat- 
ep.l 


SCO  CO 
800  00 
300  00 
200  00 


Sept.  15,  1890. 
Sept.  24,  1890. 
Dec.  4,  1890. 
Jan.  6, 1891. 
Apr.  28,  1891. 
July  8, 1891. 
Jan.  4,  1892. 
Jan.  27, 1892. 
Mcb.  24, 1892. 
July  9,  1892. 
Nov.  23, 1892. 
Feb.  24. 1893. 
Dec.  31,  1893. 
Feb.  12, 1894. 
Dec.   31,   1894. 


Same 
Same 
Same 
Same 
Same 
Same 
Same 
Same 
Same 
Same 
Same 
Same 


100  00 

100  00 
200  00 
lOOOO 
100  oo 
200  00 
600  00 
100  00 
200  OO 
100  OO 
200  00 
100  00 
200  OO 
100  OO 


Same   1,000  00 

Same    lOO  00 

To  services  ren- 
dered during  the  years  of  1390, 
1891,    1892,    1893,    and    1894,    at 

1500.00  per  year 1,600  00 

Dec.  31,  1895,    To  services  ren- 
dered during  the  year. 200  00 

Oct.   8,   1890.    By  cash   received 

from  F.  R.  Dummit 

Feb.  12,  1894,  by  cash  received 

from  F.  R.  Dummit 

By  balance  dne 


t    400  00 

494  60 
U,00S60 


n5,900  00     }15,900  OO 


Dee.  n,  189S.    To  balance  due  L.  B.  Sid- 
way  $15,005  50 

Then  plalntlflT  filed  a  further  amended  bill 
of  particulars  with  such  amended  petition, 
whereby  the  first  three  items  of  the  preced- 
ing statement  were  omitted  as  there  written, 
and  the  following  five  items  substituted 
therefor,  viz.:    ^ 

SubsUtuted  lUm*  ot  Bill  ot  ParUcnlars. 

Debits. 

Dec.  31,  '84.  To  services  rendered   from  March 
21,  '84,  to  December  31,  '84,  in  and  about  pur-    . 
chase  of  college  lands  for  defendant |  100 

Dec.  31,   '85.  To  services  rendered  during  year 
1886    too 

Dec.  n,  'St.  To  services  rendered  during  year 
1886    600 

Dec.  31,  '87.  To  services  during  tbe  year 2,500 

Dec.  31,  '88.  To  services  during  the  year,   in- 
cluding trip  to  Edinburgh 4,000 

Otherwise  the  Itemized  statem^it  is  same 
as  above  set  out  in  full,  footings  and  bal- 
ance being  identical. 

Thereupon  defendant  filed  a  motion  to 
strike  out  the  second  amended  petition,  to 
wit: 

"Defendant  moves  the  court  to  strike  out 
and  from  the  files  of  this  cause  the  second 
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amended  petition,  because  the  same  is  not 
In  conformity  to  the  requirements  of  the  or- 
der of  this  court  at  Its  last  term,  In  that 
said  petition  does  not  set  out  speclflcally  the 
particular  acts,  facts,  agreements,  contracts, 
and  grounds  constituting  plaintiff's  cause  of 
action,  in  detail,  as  particularly  provided  and 
required  by  the  said  order." 

To  this  motion  of  defendant,  plaintiff  re- 
sponded by  filing  a  reply  in  these  words: 

"Plaintiff's  Response  and  AfBdavlt. 
"Now  comes  tne  plaintiff  in  the  above-en- 
titled cause,  and,  replying  to  defendant's  mo- 
tion to  strike  out  plaintiff's  second  amended 
petition,  says  that  said  petition  sets  out 
plaintiff's  cause  of  action,  and  the  facts  and 
grounds  constituting  same,  and  the  contracts 
on.  which  same  Is  based,  and  with  whom 
made,  as  fully  as  the  nature  of  the  case  wIU 
admit  of,  and  as  fully  as  the  law  and  rules 
of  pleading  require,  and  th^t  the  items  of 
plaintiff's  cause  of  action  are  sufficiently 
pleaded  to  advise  and  inform  the  defendant 
of  the  nature  and  character  of  plaintiff's  de- 
mand, and  to  bar  another  action  therefor; 
that  the  facts  and  circumstances  out  of 
which  plaintiff's  cause  of  action  arise  are 
peculiarly  witliln  the  knowledge  of  defend- 
ant Plaintiff  further  states  that  he  has  com- 
plied with  the  order  of  this  court.  In  sub- 
stance, and  has  complied  with  the  establish- 
ed rules  of  law  in  relation  to  pleading,  and 
has  complied  literally  with  the  order  of  the 
court,  or  as  nearly  literally  as  It  is  possible, 
from  the  nature  of  the  case,  to  do,  without 
pleading  his  evidence;  and,  if  ..ue  court  Is 
of  the  opinion  thai  plaintiff  has  not  complied 
with  the  exact  letter  of  said  order,  he  asks 
that  said  order  be  modified  by  the  court" 
To  this  reply  Is  appended  this  aflldavit: 
"L.  B.  Sidway,  plaintiff  in  the  above-en- 
titled cause,  being  duly  sworn,  on  oath  states 
that  he  has  stated  the  items  and  facts  for 
and  on  account  of  which  bis  action  is  brought 
as  fully  and  as  specifically  as  the  nature  of 
the  case  will  admit  without  pleading  his  evi- 
dence; that  the  facts  and  circumstances  con- 
nected with  plaintiff's  employment  and  the 
nature  of  his  services,  and  when  and  where 
rendered,  are  fully  and  pecv^larly  within  the 
knowledge  of  defendant  and  its  officers;  that 
plaintiff's  work  and  service  was  accomplish- 
ed by  successive  acts,  each  of  which  con- 
tributed to  the  accomplishment  and  comple- 
tion thereof;  that  his  demand  will  appear 
In  part  from  the  books  and  records  of  defend- 
ant kept'by  its  officers  and  agents,  and  now 
In  its  possession,  and  are  not  accessible  to 
plaintiff,  and  that  the  only  Information  he 
has  of  such  books  and  records  la  from  the 
statements  furnished  by  the  defendant's  of- 
ficers and  agents,  and  that  full  and  Itemized 
information  cannot  be  furnished  without 
pleading  a  mass  of  correspondence  between 
plaintiff  and  the  officers  and  ageuts  and  em- 
ployes of  defendant  and  of  all  which  plain- 
tiff has  full  and  accurate  knowledge;    that 


plalntilTB  services  consisted  largely  of  and 
Included  writing  a  vast  number  of  letters, 
and  conducting  a  voluminous  corre^wndenct 
with  the  officers,  agents,  and  employ^  of  de- 
fendant and  in  generally  superintending  and 
advising  defendant's  employes  and  ag«it3  in 
America,  and  connseling  and  advising  defend- 
ant's officers  in  Scotland,  who  were  remote 
from  the  lands  defendant  was  engaged  In 
selling;  that  a  part  of  plaintitTs  services  con- 
sisted of  managing  and  superintending  the 
farm  and  farming  operations  of  defendant 
and  the  live  stock  of  defendant  and  in  caring 
for  and  selling  the  same,  detailed  reports  of 
which  services  defendant  has  in  Its  posses- 
sion from  the  letters  and  reports  of  plaintiff: 
that  the  exact  amount  of  time  spent  In  ren- 
dering such  services,  and  the  attention  and 
labor  devoted  thereto,  cannot  be  reasonably 
itemized  more  fully  than  the  same  has  been 
done.    L.  B.  Sidway." 

Mliereupon  the  court  denied  the  motion  of 
defendant  to  strike  ont  and  the  latter  ex- 
cepted. Upon  this,  defendant  answered,  and, 
admitting  its  incorporation,  entered  a  gen- 
eral denial  of  the  other  allegations  of  the  pe- 
tition; averred  that  any  services  rendered  liy 
plaintiff  were  wholly  voluntary  and  gratuit- 
008,  and  so  offered  and  understood  at  the 
time,  and  respecting  which  plaintiff  never 
made  or  Intimated  any  charge  therefor.  The 
statute  of  limitations  was  also  pleaded.  Coun- 
terclaims were  also  filed  by  defendant:  (1) 
For  breach  of  bond  aforesaid,  damages  in  the 
sum  of  $4,170;  (2)  for  failure  of  Dummlt  to 
perform  bis  contract  to  clear  brush  from 
farm,  amounting  in  damages  In  the  sum  of 
$5,000;  (3)  for  balance  of  purchase  money  of 
stock  sold  DummU,  amounting  to  $5,75<;.nS. 
This  answer  covers  more  than  10  closely- 
printed  pages.  The  plaintiff  then  made  reply 
in  an  instrument  covering  4  printed  pages, 
and  then  defendant  came  in  and  filed  what  is 
termed  a  "rejoinder,"  whlc*  "denies  each  and 
every  allegation  In  ptaintUTs  -reply  to  defend- 
ant's counterclaims."  The  cause  went  to  trial 
on  the  voluminous  acreage  of  the  pleadings, 
and  the  court  at  the  Instance  of  plaintiff, 
gave  21  Instructions,  covering  6%  printed 
pages,  to  which  defendant  saved  exceptions: 

"Plaintiff's  Instructions. 

"(1)  You  are  instructed  that  in  this  case 
the  plaintiff  seeks  in  the  first  count  of  the  pe- 
tition to  recover  on  an  Implied  contract  the 
reasonable  value  of  his  services  alleged  to 
have  been  performed  for  defendant  .at  de- 
fendant's request  continuously  from  18S4  to 
1896,  Inclusive,  and  bIbo  for  money  advanced 
by  plaintiff  to  defendant  from  time  to  time 
from  18S9  to  18d4,  inclusive,  as  set  forth  in  . 
his  bill  of  particulars  attached  to  his  petition, 
which  claims  are  denied  by  defendant's  an- 
swer. You  are  further  Instructed  that  an 
implied  contract  is  one  in  which  the  intention 
of  the  parties  is  gathered  wholly  or  In  part 
from  the  acts  and  deeds  of  the  parties  in  con- 
nection with  surrounding  circumstances.  as- 
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Tfell  as  from  their  worda.  The  law  bnpIioB 
from  conduct  and  actions  promises  as  forcible 
and  binding  as  those  made  by  express  wordN. 
When  services  of  value  are  rendered  at  the 
request  of  another,  the  law  raises  a  presump- 
tion on  the  part  of  the  person  requesting  sucn 
services,  to  pay  therefor  vvhatever  such  serv- 
ices are  reasonably  worth.  And  when  serv- 
ices of  value  are  rendered  with  the  knowl- 
edge of  another,  and  without  dissent  on  his 
part,  and  the  benefits  of  such  services  are 
accepted,  a  request  to  perform  such  service* 
may  be  Inferred,  and  a  promise  to  pay  for  the 
same  by  the  person  accepting  such  services 
will  then  be  presumed.  If,  therefore,  you 
find  from  the  evidence  that  the  plaintlfF,  at 
the  request  of  the  defendant,  expressed  or  In- 
ferred, rendered  any  of  the  services  claimed 
In  the  petition,  of  any  value  to  the  defendant, 
then  plalntifC  is  entitled  to  recover  the  reason- 
able value  of  such  services  so  rendered  by 
plalntUI  for  defendant,  not  acceding  $11,300, 
even  though  you  may  find  that  the  defendant 
never  In  expressed  terms  promised  to  pay 
therefor. 

"(2)  You  are  further  Instructed  that  in  this 
case  the  plainjtlS  seeks,  in  the  second  count 
of  the  petition,  to  recover  from  the  defendant 
the  value  of  a  certain  lot  of  goats  belonging 
to  him,  alleged  to  have  been  converted  bj  the 
defendant,  which  is  denied  by  th^  defendant 
in  its  answer.  Therefore,  if  you  find  from 
the  evidence  that  the  plaintiff  was,  at  the 
time  the  defendant  took  them,  the  owner  of 
the  goats  mentioned  in  the  evidence,  as  hav- 
ing been  purchased  by  Dummlt  for  him,  and 
that  defendant  took  said  goats  and  converted 
them,  to  its  own  use,  and  that  defendant  has 
not  paid  plaintifT  therefor,  then  you  will  find 
for  the  plaintiff  on  the  said  second  count  of 
his  petition  for  the  reasonable  value  of  the 
goats  so  converted,  at  the  time  they  were  con- 
-erted,  not  to  exceed  the  sum  of  $1,000. 

"(3)  You  are  instructed  tliat  if  you  find 
that  a  committee  of  the  board  of  directors  of 
defendant  duly  authorized  for  that  purpose, 
made  arrangements  with  the  plaintiff  by 
which  he  was  to  advance  money  on  behalf 
of  the  defendant  to  F.  R.  Dummit  in  con- 
nection with  the  lease  of  defendant's  farm 
and  purchase  of  its  stock,  and  tnat  in  pursu- 
ance of  such  agreement  and  arrangement 
the  plaintiff  did  advance  money  to  said  Dum- 
mit from  time  to  time  on  behalf  of  the  de- 
fendant, then  you  will  find  for  plaintiff  for 
such  sums  80  advanced  for  aefendant  and 
not  repaid  to  plaintiff,  not  to  exceed  $2,705.50; 
and  the  fact  that  both  plaintiff  and  defend- 
ant at  the  time  of  such  arrangement  to 
advance  sucu  sums  to  Dummit  contemplat- 
ed that  such  sums  so  advanced  would  be 
repaid  to  plaintlfF  out  of  the  sale  of  the 
stock  then  on  defendant's  farm  in  the  posses- 
sion of  said  I>ummlt  would  not  preclude 
plaintiff's  recovery  of  said  money  from  de- 
fendant so  advanced  for  it,  If  such  money 
was  not  80  repaid  to  plaintiff  by  sale  of  such 
stock. 


"(^  If  you  find  that  the  defendant,  through 
its  board  of  directors,  or  the  ciialrman  of 
such  board,  requested  the  plaintiff  to  per- 
form the  services  mentioned  in  evidence  as 
having  been  performed  by  plaintiff  and  sued 
for  in  this  case,  or  any  part  of  the  same, 
and  that  plaintiff  afterwards,  with  express 
or  Implied  assent  to  such  request,  perform- 
ed services  of  value  to  defendant  with  de- 
fendant's knowledge,  and  defendant  did  not 
object  thereto,  but  accepted  such  services 
and  the  benefits  thereof,  then  the  plaintiff 
is  entitled  to  recover  the  reasonable  value 
of  whatever  services  were  so  performed,  al- 
though defendant  may  never  in  express 
terms  have  agreed  to  pay  for  the  same  or 
fixed  the  price  thereof,  unless  you  further 
find  from  the  evidence  that  It  was  under- 
stood between  the  parties  that  plaintiff  was 
not  to  charge,  or  the  defendant  not  to  pay, 
for  such  services,  or  any  of  them. 

"(5)  If  you  believe  from  the  evidence  that 
It  was  the  usual  course  of  business  of  the 
company  for  the  chairman  to  direct  the  busi- 
ness of  the  company  for  which  it  was  or- 
ganized, and  If  you  further  believe  that 
the  chairman  requested  the  plaintiff  to  per- 
form services  in  and  about  the  company's 
business,  and  that  the  services  were  per- 
formed upon  the  said  request,  then  the  de- 
fendant will  be  bound  to  pay  plaintiff  the 
reasonable  value  for  such  services. 

"(6)  If  you  believe  from  the  evidence  that 
at  any  time  prior  to  the  performance  of 
services,  if  you  believe  that  services  were 
performed,  plaintiff  met  with  defendant's 
board  of  directors  at  uefendant's  office,  and 
the  defendant,  through  its  chairman,  then 
and  there  requested  plaintifl  to  perform 
services  In  and  about  its  business,  and  that 
thereafter  the  plaintiff  performed  the  serv- 
ices so  requested,  then  the  defendant  will 
be  bound  by  such  request  so  made  to  pay 
for  the  reasonable  value  of  such  services, 
whether  said  act  of  the  board  was  recorded 
In  the  minutes  of  their  proceedings  or  not. 

"(7)  And  you  are  further  instructed  that 
If  services  were  rendered  by  plaintifl:  in  and 
about  defendant's  business  with  the  knowl- 
edge of  the  directors  and  general  managers, 
and  without  any  dissent  on  their  part,  the 
defendant  is  bound  to  pay  the  reasonable 
value  thereof,  in  the  absence  of  any  express 
contract  under  which  the  services  were  per- 
formed. 

"(S)  The  court  further  Instructs  you  that, 
although  you  may  not  find  that  the  services 
of  the  plaintifl  were  requested  by  a  person 
duly  authorized  to  act  for  the  defendant, 
yet  if  you  hnd  from  the  evidence  that  he 
was  requested  to  perform  such  services  by 
any  person  connected  with  the  defendant, 
and  that  services  were  performed  by  the 
plaintiff  in  pursuance  of  said  request,  and 
that  defendant  availed  Itself  of  the  services 
so  performed,  and  received  the  benefits 
thereof,  it  thereby  ratified  such  authorized 
act,  and  will  not  be  heard  to  say  that  the 
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original  request  was  not  made  by  a  person  1 
legally  authorized  to  act  for  tlie  defendant. 

"(9)  You  are  further  instructed  that.  If 
you  believe  the  services  were  performed  as 
defined  in  previous  instructions,  then,  before 
you  can  find  for  the  defendant  on  uie  ground 
that  such  services  were  gratuitous,  it  de- 
volves upon  the  defendant  to  prove  to  the 
satisfaction  of  the  jury,  either  by  express 
agreement  or  from  the  surrounding  circum- 
stances, that  said  services  were  gratuitously 
performed. 

"(10)  You  are  further  instructed  that  if 
you  find  for  the  plaintiff  on  the  first  count 
of  his  petition,  and  you  find  any  amount  for 
him  for  services  rendered,  and  If  you  should 
further  find  for  him  any  sum  on  account  of 
money  advanced,  then  you  will  add  together 
all  that  you  may  so  find  in  one  sum,  and 
express  the  same  as  being  your  verdict  on  the 
first  count.  And  you  are  further  instructed 
tliat  if  yon  find  for  the  plaintiff  in  the  sec- 
ond count,  as  defined  in  these  instructions, 
you  will  assess  the  value  of  the  property  con- 
verted, and  express  it  as  being  your  verdict 
on  the  second  count,  and  separate  from  yonr 
verdict  on  the  first  count. 

"(11)  Yon  are  instructed  that  the  instru- 
ment executed  by  plaintiff  on  the  (tth  day  of 
February,  1895,  and  called  a  "release,'  did 
not  have  the  effect  of  releasing  any  property 
on  the  Sandyford  farm  that  belonged  to  the 
plaintiff,  and  upon  which  Dummlt  had  no 
claim. 

"(12)  [See  14a.] 

"(13)  In  order  to  constitute  the  plaintiff. 
SIdway,  a  promoter  of  the  defendant  com- 
pany, it  1b  necessary  for  yon  to  find  that 
he,  alone  or  with  others,  procured  the  forma- 
tion of  the  defendant  company.  The  mere 
fact  that  he  agreed  to  sell  the  land  to  the 
company  when  formed,  or  that  he  gave  the 
persons  organizing  and  forming  the  company, 
information  of  the  character,  the  climate, 
soil,  etc.,  of  the  land  proposed  to  be  sold, 
or  rendered  such  persons  any  services  what- 
ever, at  their  request,  would  not  constitute 
him  a  promoter.  He  must  have  actively  as- 
sisted in  the  formation  of  the  company,  as 
by  soliciting  others  to  take  shares  of  stoclt, 
become  members  of  such  company,  etc.  If 
plaintiff  was  not  a  promoter,  uien  he  cannot 
be  charged  with  the  difference  between  the 
price  of  the  land  paid  by  him  and  the  price 
sold  to  the  company. 

"(14)  If  you  believe  from  the  evidence 
that  the  defendant,  through  its  officers  or 
board  of  directors  or  attorney,  had  Imowl- 
edge  or  information  prior  to  the  3d  day  of 
March,  1S91,  that  the  plaintiff  paid  less  than 
the  sum  of  $1.50  per  acre  for  the  land  which 
he  sold  to  the  defendant  for  that  price,  th«i 
you  will  find  for  the  plaintiff  on  the  sixth 
count  of  the  answer,  relating  to  the  counter- 
claim for  sale  of  land;  and,  in  this  connec- 
tion, it  is  immaterial  how  much  less  plain- 
tiff actually  did  pay  for  such  land,  or  how 
much  less  defendant  bad  information' he  paid. 


"(14a)  Yon  are  instructed  that,  before  yon 
can  find  for  the  defendant  any  sum  on  ac- 
count of  the  obligations  of  the  bond  alleged 
In  defendant's  first  counterclaim,  yon  most 
find  that  Dummlt  sold  or  removed  live  stodc 
from  said  farm  within  the  three  thousand 
($3,000)  dollars  limit,  and  failed  to  pay  the 
company  the  value  of  said  live  stock  within 
said  limit,  after  deducting  the  value  of  any 
Improvements  made  by  said  Dummlt,  if  any; 
and  you  must  further  find  that  the  value  of 
said  stock  so  sold  or  removed  was  agreed 
upon,  before  the  commencement  of  this  snlt, 
between  Dummlt  and  the  company. 

"(15)  If  you  believe  from  the  evidence  that 
the  services  performed  by  plaintiff  were 
continuous,  and  not  to  be  paid  for  nntll  com- 
pleted, then  the  plaintiff  s  right  of  action  did 
not  accrue  until  the  said  services  were  com- 
pleted, and  If  the  last  item  of  said  services 
was  performed  within  five  years  prior  to  the 
3d  day  of  March,  18%,  then  the  plaintiff's 
claim  for  services  is  not  barred  by  lapse  of 
time,  notwithstanding  that  other  items  or 
parts  of  such  services  were  performed  more 
than  five  years  prior  to  such  date. 

"(16)  You  are  Instructed  that  at  the  time 
of  the  second  sale  of  land  to  the  defendant. 
In  1883,  the  plaintiff  was  not  a  promoter  of 
the  defendant,  and  cannot  be  charged  as 
such. 

"(17)  Yon  are  instructed  that,  under  the 
pleadings  and  evidence  in  this  case,  the  de- 
fendant cannot  recover  on  the  fifth  count  of 
Its  answer,  relating  to  the  failure  of  Dummlt 
and  the  plaintiff  as  partners,  to  pay  for  stock 
sold  by  defendant  to  Dummlt. 

"(18)  You  are  instructed  that,  under  the 
pleadings  and  evidence  in  this  case,  the  de- 
fendant cannot  recover  on  the  fourth  count 
of  its  answer,  relating  to  failure  of  Dummlt 
and  plaintiff,  as  partners,  to  kill  brush  and 
make  pasture  on  defendant's  farm. 

"(19)  You  are  Instructed  that  although  yon 
may  believe  from  the  evidence  that  plaintiff, 
In  the  course  of  his  correspondence  with  the 
officers  and  shareholders  of  defendant,  cas- 
ually used  expressions  to  them  which  Im- 
plied that  be  was  not  receiving  any  compen- 
sation for  his  services,  yet,  if  yon  believe 
that  the  officers  of  the  defendant  knew  that 
such  services  were  not  being  performed 
gratuitously,  you  will,  under  these  instruc- 
tions, find  on  this  Item  for  the  plaintiff,  un- 
less you  further  believe  that  the  defendant 
relied  and  acted  upon  these  expressions  of 
the  plaintiff,  to  its  injury. 

"(20)  You  are  instructed  that,  although 
}'ou  may  believe  that  at  one  time  the  plain- 
tiff was  performing  services  for  defendant 
without  compensation,  yet  if  yon  believe  from 
the  evidence  that  plaintiff  had  ceased  to  per- 
form such  services,  and  defendant  thereafter 
requested  plaintiff  to  perform  further  serv- 
ices, and  the  plaintiff  thereafter  did  perform 
such  services  requested,  and  it  was  not  ex- 
pressly agreed  that  such  services  should  be 
without  compensation,  you  wlU  find  the  1«- 
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sues  for  the  plaintiff,  foT  snch  services  so 
performed  after  such  request 

"(21)  Although  yon  may  flna  that  the  plain- 
tiff, at  the  request  of  the  defendant,  ex- 
ecuted a  release  to  the  defendant  on  any 
claim  he  might  have  had  on  the  liye  stock 
on  the  Sahdyford  farm,  yet.  If  you  further 
believe  that  said  release  waa  for  the  purpose 
only  of  permitting  the  defendant  to  procure 
a  first  lien  on  said  live  stocli  for  feed  there- 
after to  be  furnished,  and  the  defendant 
thereafter,  without  the  consent  of  plaintiff, 
took  a  mortgage  on  the  property  for  other 
llahllltles  than  for  feed,  then  such  mortgage 
would  not  preclude  the  plaintiff  from  his 
claim,  except  as  to  the  amount  of  said  feed 
bin." 

Defendant  objected  to  each  and  all  of  the 
said  plaintiff's  instructions,  but  the  court 
overruled  the  objections  and  gave  all  of 
them,  and  defendant  excepted.  Then,  on 
behalf  of  defendant,  the  court  -  gave  nine 
lostructinns,  covei-lng  three  printed  pages: 

"A— 1.  22.  Although  it  is  ordinarily  true 
that  services  performed  by  one  person,  and 
willingly  received  by  another,  raises  a  pre- 
sumption of  an  undertaking  and  obligation  to 
pay  the  reasonable  value  thereof,  yet  if  the 
jury  believe  from  the  evidence  that  the  facts 
and  drcumstancee  attending  the  perform- 
ance of  tiie  services  in  question,  and  the'  rela- 
tion existing  between  the  parties,  is  shown 
by  the  evidence  to  have  bem  such  as  im- 
plied a  mutual  understanding  between  the 
parties  that  the  services  were  not  to  be  char- 
ged or  paid  for,  then  such  presumption  can- 
Jiot  arise  and  the  plaintiff  cannot  recover. 

"A— 1.  23.  And  in  determining  the  facts  of 
the  case  the  jury  must  judge  for  its^  as 
to  the  credit  due  any  witness,  taking  Into 
consideration  his  relation  to  the  case,  inter- 
est in  the  results,  manner  of  testifying,  rea- 
sonableness of  his  statement  as  compared 
with  the  common  observations  and  experi- 
ences of  life  under  like  circumstances;  and, 
if  it  be  found  that  any  witness  has  willfully 
testlSed  falsely  to  any  fact  material  in  the 
case,  the  Jury  may  disregard  his  testimony, 
or  believe  such  parts  of  it  as  the  other  evi- 
dence may  justify. 

"B.  24.  If  it  be  found  from  the  evidence  that 
the  plaintiff  gave  his  services  to  the  company, 
or  its  ofllcers  or  agents,  with  no  intention  at 
the  time  of  having  the  company  pay  there- 
for, or  if,  by  his  conduct  and  statements  at 
or  before  any  services  under  consideration, 
he  induced  them  to  believe  that  such  serv- 
ice* would  be  given  without  charge,  and  that 
the  services  were  received  as  being  so  given, 
then  he  cannot  recover  in  this  action  for 
snch  services;  and  it  could  not  make  any 
difference  in  snch  case  how  great  or  valuable 
or  extended  snch  services  were,  or  upon 
whose  request  given,  or  what  interest  plain- 
tiff may  have  had  as  stockholder  or  other- 
wise. 

"C  25.  If  it  be  found  from  the  evidence 
that,  for  any  of  the  time  in  question  here. 


the  conditions,  circumstances,  and  relations 
between  the  plaintiff  and  the  company  were 
such  that,  by  mutual  general  arrangement 
and  understanding  between  them,  his  serv- 
ices in  its  behalf  vrere  to  be,  and  were,  vol- 
untary and  free  of  charge,  then  the  presump- 
tion is  and  must  be  that  the  same  arrange- 
ment and  understanding  continued  through- 
out, unless  a  change  to  a  different  arrange- 
ment or  understanding  between  them  be 
proved  by  the  evidence.  And  the  burden  of 
proving  such  change  by  the  greater  weight 
of  the  evidence  rests  upon  the  party  assert- 
ing that  it  was  made. 

"D.  26.  It  it  be  found  from  the  evidence 
that  the  plaintiff  received  from  the  secre- 
taries of  the  company  statements  by  letter 
pnrix>rtlng  to  be  statements  of  fact  bearing 
against  his  claims  in  this  case,  and  relative 
to  the  subject-matter  of  his  services,  and  the 
intention  with  which  they  were  rendered, 
and  that  he  understood  and  answered,  ac- 
knowledging receipt  of  such  letter,  without 
denying  or  questioning  the  truth  of  such 
statements  of  fact,  then  the  jury  may  infer 
the  truth  thereof  upon  the  ground  of  implied 
acquiescence  and  admission  on  his  part. 

"F.  27.  The  fact,  as  shown  by  the  evidence 
here,  that  witliln  the  time  In  question  there 
were  mutual  statements  of  account  made, 
rendered,  and  settled  by  and  between  the 
parties  from  time  to  time,  relating  to  Items 
and  charges  growing  out  of  and  connected 
with  the  subject-matter  of  the  plaintiffs 
action  and  claim  in  this  case,  may  be  taken 
Into  consideration  by  the  jury  against  the 
plaintiff,  with  the  other  facts  and  circum- 
stances in  evidence.  In  order  to  determine 
whether  he  should  be  allowed  to  recover  for 
the  alleged  Indebtedness  to  him. 

"[28  and  29  appear  further  on.] 

"H— 2.  30.  The  plaintiff  cannot  hold  the 
company  in  this  case  for  any  money  he  may 
have  furnished  Dummlt  on  his  account,  if 
any,  nor  for  money  that  he  may  have  as- 
sumed to  advance  Dummlt  in  behalf  of  the 
company,  if  any,  without  authority  to  do  so 
from  the  board  of  the  company's  directors; 
nor  can  he  recover  for  any  sum  whatever 
that  may  have  been  loaned  or  advanced  to 
Dummlt,  if  any,  on  account  of  the  business 
or  operations  of  Sandyford  farm  in  connec- 
tion with  the  lease  and  contract  concerning 
it,  as  entered  into  between  Dummit  and  the 
company. 

"J.  31.  Under  the  first  counterclaim  in  de- 
fendant's answer,  the  liability  of  the  plain- 
tiff upon  the  bond  therein  set  out  was  not 
for  the  ?G,000  penalty  mentioned,  but  only 
for  such  damages  within  that  amount  as 
might  arise,  if  any,  to  defendant  for  any  fail- 
ure of  Dummit  to  comply  with  the  conditions 
of  the  bond  as  therein  written.  And  under 
the  terms  of  said  bond  the  live  stock  pur- 
chased by  said  Dummlt  from  the  company 
might  properly  be  by  him  disposed  of  I'v 
■ale  or  removal  from  the  Sandyford  farm  to 
the  extent  only  of  the  sum  of  |3,000,  with  the 
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addition  of  the  amount  of  credits  allowed,  if 
any,  for  payments  and  Improvements  of  pas- 
ture lands  at  prices  agreed  In  the  contract 
between  Dummit  and  the  company;  but 
Dummit's  failure  to  pay  defendant  for  the 
proceeds  or  value  of  the  cattle  so  disposed 
of  by  him,  to  the  extent  of  the  excess  of  such 
sales  or  removals  above  the  said  credits,  im- 
posed an  obligation  upon  Sidway  to  pay  to 
the  company  damages  to  the  aoiuunt  of  such 
excess,  within  the  limits  of  $3,000,  with 
interest  at  the  rate  of  six  per  cent  (6  per 
cent.)  annually  from  the  time  it  became  due 
the  defendant,  March  1,  1805;  and  upon  that 
basis  the  jury  will  assess  the  defendant's 
damages  for  breach  of  said  bond. 

"h.  32.  If  it  be  found  from  the  evidence 
that  Sidway,  being  himself  a  promoter  of 
the  company,  sold  any  of  the  lands  in  ques- 
tion imder  the  defendant's  fourth  counter- 
claim to  the  company,  through  provisional 
agreement  in  evidence,  and  obtained  pay 
therefor  at  $1.50  per  acre,  by  holding  out 
that  he  had  contracted  to  pay  or  had  paid 
that  as  their  cost  price,  and  if  it  be  found 
from  the  evidence  that  in  fact  the  cost  price 
to  him  was  less  than  that,  then  he  would  be 
liable  to  the  company  for  the  difference  be- 
tween the  cost  price  and  that  obtained  by 
him  from  the  company;  and  defendant 
would  be  entitled  to  recover  Judgment  ac- 
cordingly, unless  it  be  defeated  under  other 
instructions  of  the  court  herein." 

The  court  then,  after  refusing  instructions 
O.  28  and  20,  as  asked  by  defendant,  gave 
them  as  modified;  the  modification  consist- 
ing in  substituting  the  words  in  capitals  for 
the  words  in  italics  and  brackets:;  defend- 
ant excepting  to  the  modifications: 

"O.  28.  Bv^  if  the  Jury  should  believe 
that  the  company  received  services  from  the 
plalntier  at  different  times  during  the  years 
In  question  in  such  way  that  it  might  have 
been  liable  to  pay  him  for  the  same,  yet  if 
it  be  found  from  the  evidence  that  such  serv- 
ice was  rendered  at  a  time  more  than  five 
years  next  before  the  3d  day  of  March,  1896, 
-nhen  this  action  was  first  brought,  then  the 
plaintiff  cannot,  under  the  limitation  of  law, 
recover  for  any  such  item  of  service,  unless 
It  should  also  be  further  found  from  the 
evidenoe  that  there  was  a  [vmtual  running 
account]  CONTINUING  SERVICE  between 
the  parties,  so  as  to  include  such  item,  and 
that  the  same  was  left  open  until  a  time  with- 
in tlie  said  five  years  for  the  purpose  of  future 
settlement  and  payment  of  such  balance  as 
might  be  found  due  thereon,  and  also  further 
appear  that  the  last  item  of  such  [open  and 
running  account]  CONTINUING  SERVICE 
accrued  In  fact  within  the  said  five  years 
before  the  action  was  brought. 

"29.  But  If  It  be  found  from  the  evidence 
that  any  supposed  or  alleged  last  Item  of  any 
[running  account]  CONTINUING  SERVICE 
as  Is  above  mentioned  was  voluntarily  added 
by  plaintiff  to  give  it  the  appearance  of  ex- 
tension up  to  a  time  within  the  said  last 


five  years,  or  that  the  aUoged  [account]  AC- 
C»UNT  OF  SERv'ICB  was  falsely  so  con- 
structed by  plalntirf  as  to  give  it  the  appear- 
ance or  seeming  of  an  open  and  [mutual 
account]  CONTINUAL  SERVICE  in  good 
faith  running  between  the  parties,  and  that 
there  was  not  in  truth  any  sooh  [open  ac- 
count] CONTINUING  SERVICE  between  the 
parties  within  the  said  five  years,  then  the 
limitation  law  must  prevail,  and  the  plain- 
tiff must  stand  barred  from  recovering  as 
to  all  items  previous  to  the  said  five  years." 

Of  its  own  motion  the  court  then  gave 
instruction  MM.  33: 

"MM.  33.  The  Jury  will,  by  their  Terdict 
In  this  case,  find  the  issues  either  for  the 
plaintiff  or  for  the  defendant  company  sep- 
arately on  each  of  the  several  distinct  caus- 
es set  out  in  the  plaintift's  petition  and  the 
defendant's  answer,  referring  to  the  same 
briefly  and  suustantially  as  follows:  i.x;  On 
the  first  count  of  the  plaintiff's  petition.  In 
regard  to  items  of  service  and  money.  (2) 
On  the  second  count  of  the  plaintlfTs  petition, 
in  regard  to  the  conversion  of  goats.  (3)  On 
the  first  counterclaim  of  the  defendant,  as 
to  the  damages  on  the  bond  for  Dummit  (4) 
On  the  second  counterclaim  of  the  defend- 
ant, as  to  improvement  of  pastures  on  farm. 

(5)  On  the  third  counterclaim  of  the  defend- 
ant, as  to  the  purchase  price  for  the  stock 
and  property  sold  in  the  name  of  Dummit. 

(6)  On  the  fourth  counterclaim  of  the  defend- 
ant as  to  the  purchase  price  of  the  land  tak- 
en from  the  railway  company.  And  any  find- 
ing of  any  snm  of  money  in  favor  of  a  par- 
ty must  set  out  the  total  snm  so  found  un- 
der the  count  or  counterclaim  to  which  the 
finding  refers. 

Defendant's  Refused  Instructions. 

Defendant  also  asked  the  court  to  give 
the  following  instructions  to  the  Jury  in  the 
case: 

"A— 2.  34.  The  defendant  company  cannot 
be  held  liable  to  the  plaintiff  for  any  alleged 
services  or  benefits  or  advancements  by 
plaintiff  that  were  not  authorized  or  accept 
ed  either  by  its  board  of  directors,  or  by 
some  representative  of  the  board  holding 
power  from  it  to  employ  or  recdve  such  serv- 
ices, benefits,  or  advancements;  and  by  the 
term  'board  of  directors'  is  meant,  not  in- 
dividual persons  composing  It,  acting  singly, 
but  the  assembled  members,  or  majority 
thereof,  acting  officially  as  such  board;  and 
the  fact  that  the  piaintta  was  largely  Inter- 
ested in  the  company  on  behalf  of  himself 
or  other  individual  shareholders  could  not 
Justify  him  In  assuming  to  bind  the  com- 
pany, as  a  corporation,  to  pay  him  for  ad- 
vice or  services  given  or  received  otherwise 
than  under  authority  or  sanction  of  the 
board,  or  Its  authorized  represontatives  hav- 
ing power  to  obtain  or  receive  the  same. 

"E— 2.  36.  The  facts  in  dispute  must  be 
determined  by  the  Jury  from  all  the  evidence 
in  the  case,  but  mere  statements  in  the  plain- 
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tlfTs  letters  or  reports  are  not  to  be  consid- 
ered ae  any  evidence  of  the  facts  In  liis  favor 
therein  stated,  altbougb  the  voluntary  state- 
ments ther^n  of  facts  bearing  against  him- 
self are  presumed  to  be  true,  because  made 
against  his  own  Interests,  until  the  contrary 
be  proved;  and  the  defendant  has  a  right  to 
hare  the  Jury  consider  the  whole  of  any  let- 
ter containing  any  admission  against  him- 
self, so  far  as  It  may  limit,  modify,  or  de- 
stroy the  supposed  admission.  In  order  to  give 
such  letter  Its  due  and  proper  weight  In  the 
case. 

"I— 1.  ac  The  agreement  and  contract  of 
1894  had  the  effect,  in  law,  of  giving  to  the 
company  a  mortgage,  for  the  benefit  of  itself 
and  SIdway,  on  the  cattle  and  stock  of  Dum- 
mlt  belonging  to,  connected  with,  or  upon 
Sandyford  farm,  or  connected  with  Its  op- 
erations or  business  In  his  hands  then  or  at 
any  time  thereafter.  And  the  release  by 
SIdway  to  the  company  of  his  claims  on  the 
live  stock  and  property  of  said  farm  owned 
or  controlled  by  Dummit  under  agreement 
with  the  company  at  the  time  had  the  effect, 
in  law,  of  extinguishing  all  his  right  and 
claim  to  any  part  thereof.  And,  if  the  goats 
in  question  had  been  purchased  with  the  mon- 
ey loaned  him  by  the  plaintiff  on  purpose  to 
aid  him  in  his  operation  on  and  in  connection 
with  the  business  of  the  said  farm  or  belong- 
ing to  Dummit  otherwise,  then  the  irtalntlff 
liad  no  right  to  them  as  against  the  compa- 
ny, but  it  had  a  right  to  tbem  under  its  mort- 
gage. And  if  it  be  found  from  the  evidence 
.that  SIdway,  by  his  conduct  and  representa- 
tions to  the  company's  manager,  Purdy,  in 
and  about  the  aforesaid  contract  and  tele- 
gram and  release,  induced  the  manager  to 
believe  that  the  live  stock,  Including  the 
goats,  belonged  to  Dummit  for  said  farm  op- 
erations, and,  under  such  belief,  to  make  ad- 
vances of  money  to  pay  for  the  feed  of  the 
live  stock,  and  that  the  mortgage  of  Febru- 
ary 11,  1896,  was  taken  to  secure  such  ad- 
vances, then  the  plaintiff  Is  estopped  from 
setting  up  claim  that  the  goats  were  not 
subject  to  the  mortgage:  and  this  Is  true 
whether  the  plaintiff  thereafter  claimed  the 
goats  before  they  were  sold  or  not. 

"K.  37.  U  it  be  found  from  the  evidence 
that  SIdway  and  Dumuilt  were  interested  to- 
gether in  the  purchase  of  the  stock  and 
property  and  lease  of  the  farm  from  the  com- 
iwoy,  and  that  the  same  were  purchased, 
taken,  and  employed  by  them  in  the  cattle- 
farming  business  for  their  mutual  benefit, 
but  in  the  name  of  Dummit  only,  then  Sid- 
way  is  liable  for  the  purchase  price,  and 
also  for  the  performance  of  the  conditions  of 
the  lease  contract  as  imposed  upon  the 
name  of  Dummit,  In  all  respects  as  if  he  had 
been  named  in  the  transaction  instead  of 
Dummit 

"H— 1.  38.  The  items  of  cash  set  out  in  the 
plaintUTs  statements  as  having  been  paid  or 
advanced  to  Dummit  must  under  his  evi- 


dence as  to  the  time,  purpose,  and  objects 
of  such  payment  be  found  against  him,  and 
the  Jury  will  consider  accordingly  in  making 
their  verdict  On  his  claim  for  services  he 
cannot  recover,  under  the  evidence  and 
pleadings,  for  annual  or  continuous  employ- 
ment, but  for  only  such  services,  If  any,  as 
he  rendered,  and  the  company  received,  oth- 
erwise than  as  free  and  voluntary." 

But  the  court  refused  to  give  any  one  of 
these  five  Instructions,  and  defendant  except- 
ed. These  instructions  thus  refused  covered 
two  printed  pages. 

On  the  evidence  adduced,  the  Jury  returned 
this  verdict: 

"(1)  We,  the  Jury,  find  the  Issues  for  the 
plaintiff  on  the  first  count  of  his  petition,  and 
find  bim  entitled  to  $11,730  (eleven  thousand 
seven  hundred  and  thirty  dollars).  (2)  We,  the 
Jury,  find  the  issues  for  the  plaintiff  on  the 
second  count  of  his  petition,  and  find  him 
entitled  to  six  hundred  and  seventy-five 
(?675)  dollars.  (3)  We,  the  Jury,  find  the  is- 
sues for  the  defendant  on  his  first  counter- 
claim, and  find  htm  entitled  to  $3,000  (three 
thousand  dollars),,  with  interest  on  same, 
tliree  hundred  and  thirty  dollars  and  fifty 
cents  ($330.50).  (4)  We,  the  Jury,  find  the 
issues  for  the  plaintiff  on  defendant's  sec- 
ond counterclaim.  (5)  We,  the  Jury,  find  the 
issues  for  the  plaintiff  on  the  third  counter- 
claim of  defendant's  petition.  (6)  We,  the 
Jury,  find  the  Issues  for  the  plaintiff  on  the 
fourth  counterclaim  in  defendant's  petition. 
[Signed]    James  W.  Gllstrap.  Foreman." 

On  return  of  the  verdict  the  court  struck 
a  balance,  and  entered  Judgment  for  plain- 
tiff for  $9,074.50,  from  which  defendant  has 
appealed.  Defendant  filed  motion  for  new 
trial,  which  being  denied,  it  saved  the  point. 
Such  points  in  the  motion  as  deemed  neces- 
sary wUl  Be  adverted  to  hereafter. 

First  we  will  discuss  the  action  of  the 
court  in  regard  to  plaintiff's  second  amended 
petition,  and  in  regard  to  denying  defend- 
ant's motion  to  strike  out  that  petition. 
This  is  the  first  time,  in  the  course  of  con- 
siderable practice  at  the  bar,  as  well  as  expe- 
rience on  tills  bench,  that  I  have  ever  known 
a  motion  to  strike  out  a  pleading  from  the 
flies  met  with  a  reply  and  an  atUdavit  The 
practice  seems  to  be  confined  to  the  county 
In  which  this  cause  had  Its  origin.  In  order 
to  raise  the  question  of  the  Indeflniteness 
of  a  pleading,  however,  it  is  by  no  means 
necessary  to  file  ft  motion  to  make  it  more 
definite  and  certain;  and  this  Is  so  for  twc 
reasons:  First  The  statute  (Rev.  St.  1899, 
i  612)  devolYes  the  duty  on  the  court  of  re- 
quiring the  pleading  to  be  made  more  defi- 
nite and  certain.  Second.  The  adverse  par- 
ty may,  indeed,  move  to  liave  the  pleading 
made  more  definite  and  certain,  but  Is  not 
compellable  to  do  so.  The  primary  duty  to 
make  the  pleading  clear  and  unequivocal  is 
on  the  party  who  drafts  it  He  it  id  who, 
without  motion  or  suggestion  from  his  adver- 
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aary,  on  whom  rests  the  onus  of  making  the 
pleading  definite  and  certain,  which  t)urden 
cannot  be  cast  on  the  adversary  by  tne  fault 
of  the  pleader  falling  to  perform  his  own 
duty.  And  notwithstanding  our  statute  (sec- 
tion 62l>)  requires  pleadings  to  be  liberally 
construed,  etc.,  this  only  extends  to  the  form 
of  the  pleadings,  and  does  not  apply  to  the 
fundamental  requirements  of  a  good  plead- 
ing; and  the  pleader  is  not  allowed  now,  any 
more  than  formerly,  by  inserting  doubtful 
or  uncertain  allegations  in  a  pleadtng,  to 
throw  upon  his  adversary  the  nazard  of  cor- 
rectly interpreting  its  meaning.  Clarli  v.  Dil- 
lon, 97  N.  Y.  »70;  Young  v.  Schofleld,  132 
Mo.,  loc.  (At.  061,  662,  34  S.  W.  497;  Boles 
y.  Bennington,  136  Mo.,  loc.  clt.  520,  38  S. 
W.  806;  Snyder  v.  Free,  114  Mo.  360,  21  S.  W. 
847.  Our  statute  (section  .592)  provides  that 
the  petition  shall  contain  "a  plain  and  con- 
cise statement  of  the  facts  constituting  a 
cause  of  action."  By  section  3852  of  the 
statute,  relating  to  Justices'  courts,  the  re- 
quirement is  that  the  plaintiff  shall  file  "a 
statement  of  the  facts  constituting  the  cause 
of  action."  So  that  the  only  appreciable 
difference  between  the  statements  required 
in  either  of  the  courts  is  that  in  the  circuit 
courts  the  statement  must  be  "plain  and 
concise."  Even  in  justices'  courts,  however, 
this  court  has  held  that,  where  the  state- 
ment does  not  set  forth  "the  facts  constitut- 
ing the  cause  of  action,"  there  it  does  not 
"advise  the  opposite  party  what  he  is  sued 
for."  and  in  such  case  the  suit  should  be  dis- 
missed. Brashears  v.  Strock,  46  Mo,  221; 
Davis  V.  Railway  (3o.,  65  Mo.  *41;  Swartz 
V.  Nicholson,  65  Mo.  508;  Butts  v.  Phelps,  79 
Mo.  302;  Casey  v.  Clark,  2  Mo.  11.  In  this 
court  It  has  been  ruled  that  where,  as  In  this 
instance,  the  trial  court,  on  motion  made, 
required  a  petition  to  be  made  more  definite 
and  certain,  and  the  order  was  disobeyed, 
this  Justified  the  lower  court  ^n  dismissing 
the  petition;  remarking  that  the  statement  of 
the  cause  of  action  was  so  indefinite  a*nd  un- 
certain that  "the  precise  nature  of  the  char- 
ges" upon  which  the  plaintiff  sought  to  re- 
cover was  not  apparent  MacAdam  v.  Scud- 
der,  127  Mo.  345,  30  S.  W.  168.  See,  also, 
Watklns  v.  Donnelly,  88  Mo.  322.  So  that 
it  Is  apparent  from  the  statute  ihat  not  only 
must  the  petition,  in  order  to  pass  muster, 
contain  "a  plain  and  concise  statement  of 
the  facts  constituting  a.  cause  of  action" 
(section  592,  supra),  but  'the  precise  nature 
of  the  charge"  must  be  apparent  (section  612, 
supra).  And  the  petition  here  abounds  in 
statements  of  legal  conclusions,  thus:  "That 
said  service  consisted  in  managing  and  as- 
sisting in  managing  and  conducting  the  busi- 
ness of  defendant  in  America,  and  in  buy- 
ing and  selling  lands  for  defendant  and  col- 
lecting the  purchase  money  therefor.  In 
keeping  and  overseeing  the  books  and  ac- 
counts of  defendant.  In  managing  and  over- 
feclng  the  farms  of  defendant  and  the  live 


;  stock,  and  in  bnying  and  selling  live  stock, 
i  and  In  counseling,  aiding,  and  advising  the 
I  defendant  in  the  management  of  its  busineK.1 
I  generally  in  America,  and,  to  toat  end,  mak- 
!  ing  namerons  trips  from  Chicago  to  Newton 
I  county,  Missouri,  and  other  places,  and  one 
;  trip  to  Edinburgh,  Scotland,  all  at  the  cost 
and  expenditure  of  a  large  amount  of  time 
I  and  money."    And  It  has  been  frequently 
ruled,  in  a  state  from  whence  onr  Code  Is 
I  derived,  that  such  statement  of  a  legal  con- 
clusion is  not  the  averment  of  an  issuable 
I  fact,  and  therefore  Is  not  confessed  to  be 
I  true  by  a  demurrer,  raises  no  Issue,  and  need 
>  not  be  denied.    Kittinger  ▼.  Traction  Co.  (N. 
I  Y.  App.)  54  N.  ijJ.,  loc.  clt.  1084,  1087.  Citing  12 
Enc.  PI.  &  Prac.  1022.    See,  also,  jtlcKinzie 
v.  Mathews,  59  Mo.,  loc.  clt  102;  Verdln  v. 
Oity  of  St  Louis.  181  Mo.,  loc.  clt  150,  151, 
33  S.  W.  480,  36  S.  W.  62;  Craft  v.  Thomp- 
son. 51  N.  H.,  loc.  clt  540;  BUss,  Code  PI. 
(3d  Ed.)  f  418,  and  note,  and  IS  210,  212. 
The  theory  of  our  Code  Is  that  the  facts  in 
a  pleading  are  constitutive,  and,  in  order  to 
be  proved,  must  be  alleged,    x'ler  v.  Uein- 
richoffen,    62    Mo.    333.    Every   substantial 
fact  which  the  plaintiff,  in  order  to  recover, 
must  prove,  he  must  also  allege,  so  that  an 
issue  can  be  made  thereon.     Lanitz  v.  King, 
93  Mo.  513,  6  S.  W.  263.     "The  practice  act 
was  to  make  all  pleadings  special;  to  abolish 
generat  averments,   stating   conclusions  of 
law,   in   a  declaration  or  answer.    It  was 
meant  luat  the  pleadings  should  be  a  state- 
ment of  the  facts  of  the  case  on  both  sides,— 
not  of  the  evidence,  but  of  the  facts  to  which 
the  law  is  applicable.    Oamage  v.  Bnshnell, 
1  Mo.  App.  418.    The  allegation  controverted 
must  be  the  statement  of  a  fact;  hence.  In 
making  an  issue,  he  has  nothing  to  do  with 
legal    conclusions.     Bliss,    Code    PI.    334." 
Philips,   C,    In  Kerr  v.    Simmons,    82   Mo., 
loc.  clt.  275.    For  these  reasons,  the  action 
of  the  lower  court  in  refusing  to  enforce  Its 
original  order  must  therefore  be  held  errone- 
ous, and  ground  for  reversal.    And,  while  on 
the  subject  of  pleadings,  as  this  cause  must 
be  retried.  It  is  well  enough  to  say  that  de- 
fendant's answer  would  justify  a  very  large 
"diminution  of  the  record."    Xhe  whole  of 
defendant's  answer  can  oe  abundantly  and 
redundantly  stated  in  the  compass  of  two 
printed  pages.    This  should  ue  looked  to  be- 
fore another  trlaL 

Relative  to  defendant's  "rejoinder,"  It  is 
difficult  to  conceive  the  necessity  or  excuse 
for  its  existence,  seeing  that  the  statute  of 
1899  (section  628)  provides  that  "the  allega- 
tion of  new  matter  in  the  reply  shall  be 
deemed  controverted  by  the  adverse  party, 
as  upon  a  airect  denial  or  avoidance,"  and 
seeing  that  also,  section  596  provides  that 
"the  only  pleading  on  the  part  of  tne  defend- 
ant is  either  a  demurrer  or  an  answer."  and 
seeing  that  section  607  provides  for  a  de- 
murrer to  a  reply,  and  that  section  600  pro- 
vides that  "when  a  replication  shall  be  fll- 
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ed,  the  cause  shall  be  deemed  at  Issue." 
But,"  even  If  there  were  no  such  statutory 
provislous,  still,  why  should  defendant,  on 
any  recognized  rule  of  pleading,  deny  plain- 
tiff's denials  of  ueiendant's  counterclaims? 

Next  for  consideration  are  the  Instructions, 
respecting  which  we  say  that  nine  and  one- 
half  printed  pages  of  Instructions  is  too  much 
for  an  average  jury  to  digest  and  understand. 
The  only  efCect  of  such  a  multiplicity  of  In- 
Btmctions  would  be,  not  to  Instruct  the  Jury, 
but  to  confuse  and  mislead  them,— make  their 
verdict  mere  guessworlc.  The  clianges  rung 
on  all  the  phases  of  this  case,  and  some  not 
of  this  case,  by  this  vast  array  of  instruc- 
tions, reminds  one  of  what  Judge  Scott  used 
to  say  was  "like  the  multiplication  table  set 
to  uiusla"  We  have  remonstrated  with  the 
trial  courts  for  years  about  the  great  Impro- 
priety and  frequent  Injustice  resulting  from 
writing  or  giving  Instructions  by  the  acre,  but 
without  avail,  and  so  resort  must  be  had  to 
more  drastic  measures.  We  therefore  hold 
that  the  great  number  of  instructions  given  la 
this  Instance,  of  Itself,  warrants  a  reversal  of 
the  judgment  And,  without  going  into  a  de- 
tailed discussion  of  this '"mountainous  mass 
of  Inert  matter"  which  these  numerous  in- 
structions furnish,  it  Is  not  Improper  to  ex- 
amine some  of  them,  and  point  out  their  ex- 
uberant errors. 

As  to  whether  the  alleged  services  of  plain- 
tiff were  wholly  gratuitous,  as  averred  In  the 
answer,  a  few  excerpts  from  his  correspond- 
ence with  the  secretary  and  different  mem- 
bers of  the  board  of  directors  are  here  given: 
To  Fraser,  December  10,  1885:  "Although  not 
connected  with  the  management  of  the  com- 
pany, I  believe  I  am  its  largest  shareholder, 
and  will  undertake  to  represent  the  views  of 
all  American  shareholders."  To  the  share- 
holders, December  14, 1886:  "Before  any  ac- 
tion is  taken  in  so  Important  a  matter,  I,  as 
the  largest  shareholder,  and  familiar  with  Itae 
property,  though  not  In  any  way  connected 
with  the  management  in  Scotland  or  America, 
desire  to  present  for  your  consideration  some 
facts.  •  •  •  My  only  interest  In  these 
matters  is  that  of  a  shareholder.  *  *  •" 
To  Fraser,  October  6,  1886:  "Within  the  past 
few  months  I  have  Increased  by  Interests  In 
the  locality  of  the  company's  property  In  a 
way  that  will  require  my  personal  attention 
more  than  formerly.  I  can,  therefore,  in  fu- 
ture, render  the  board  much  assistance  which 
formerly  would  have  been  impractical,  and  I 
trust  the  directors  will  not  hesitate  to  call 
on  me  for  any  service  In  my  power  to  give 
them."  To  Fraser,  June  15,  1887:  "You 
probably  recollect  my  advising  that  Capt. 
Purdy  be  retained  as  Mr.  Pollok's  general  ad- 
viser; and  I  may  say  that,  highly  as  I  esteem 
Mr.  FoUok,  I  would  not  have  approved  mak- 
ing him  manager,  had  I  not  supposed  he 
woidd  have  had  an  experienced  general  ad- 
viser." To  Fraser,  August  23, 1887:  "In  sug- 
gesting that  Mr.  FoUok  have  In  Capt.  Purdy 
an  adviser,  my  Intention  was  to  furnish  in- 


telligent advice,  In  an  agreeable  way,  on  aii 
matters  of  business  with  which  he  was  not 
Xamillar,— not  a  man  to  go  to  In  special  cases. 
No  such  thing  as  divided  authority  was  for  a 
moment  thought  of,  nor  did  I  think  of  giving 
Capt.  Purdy  any  authority  whatever,  but  did 
rely  on  Mr.  Pollok's  good  sense  and  fldelity 
for  acting  as  he  thought  for  the  company's 
Interest  after  receiving  the  Information  which 
Capt.  Purdy  could  give  him."  To  Littlejobn, 
September  16,  1886:  "*  •  •  And,  If  you 
think  best,  you  may  say  that  in  the  reorganiz- 
ing and  disposing  of  the  cattle  you  will  have 
my  co-operation  and  advice;  for  I  am  per- 
fectly willing  to  be  responsible  with  the  di- 
rectors on  reorganization  and  care  of  the 
farm  until  sold  or  leased,  if  Lawson  does  not 
take  it  •  •  •  There  Is  another  thing  1 
have  thought  of,  and  which  I  have  no  delicacy  . 
In  speaking  of  to  you,  feeling  that  by  this 
time  you  know  me  well  enough  to  be  certain 
that  1  neither  want  control  wholly  or  In  part, 
and  that  I  am  loyal  to  the  board,  Individually 
and  as  a  board.  My  Idea  is  that,  if  thought 
best.  It  might  be  announced  in  your  own  way 
that,  in  view  of  my  holdings,  location,  and 
experience,  the  board  had  decided  to  associate 
me  as  adviser,  or  in  whatever  way  and  to 
what  extent  you  may  see  fit."  To  Fraser,  Oc- 
tober 20,  1887:  "The  trip  to  Neosho  was 
made  at  my  own  option  and  expense,  and  1 
desire  this  communication  to  be  personal  be- 
tween the  board  and  myself."  To  Talt,  Octo- 
ber 29, 18S7:  "You  must  bear  in  mind  that  I 
know  but  little  more  of  Pollok's  business  than 
you.  I  had  no  authority  or  even  suggesciou 
to  overlook  the  office,  and,  when  I  did  go 
too  far,  was  brought  up  by  the  home  office.*' 
To  Martin,  November  3,  1887:  "I  hand'e 
none  of  the  money,  or  have  no  advantage  In 
any  way  except  as  a  shareholder."  To  Mar- 
tin, November  24,  1887:  "It  is  not  a  question 
of  whether  my  efforts  are  appreciated,  which 
Is  a  small  matter,  but  is  a  question  of  self- 
interest,  and  a  duty  owed  to  persons  who 
have  relied  upon  my  ability  and  good  faith." 
To  Fraser,  November  25,  1887:  "I  get  no  pay 
from  the  company  for  any  service;  never 
have  any  of  its  money  on  hand;  never  had  a 
man  work  for  the  company  in  whom  I  was  in- 
terested." To  Martin,  December  5,  1887:  "1 
also  desire  to  avoid  being  known  to  the  share- 
holders or  public  as  having  anything  more  to 
do  with  the  management  than  can  be  avoided. 
It  is  enough  for  me  to  have  a  company  that 
I  originated  a  success,  and  I  regard  it  im- 
portant for  the  good  of  the  company  that  thej 
believe  the  directors  take  the  best  means  for 
getting  information."  To  Martin,  January  9, 
1888:  "I  am  best  served  by  the  success  of 
the  company,  and  my  efforts  have  all  been 
made  to  help  the  board."  To  Redman,  Sep- 
tember 24,  1888:  "I  advise  the  new  com- 
pany Just  as  I  did  the  old  one,  and  also  give 
it  my  time,  free  of  charge,  and  now  the  board 
must  assume  the  responBiblllty."  To  Fraser, 
February  11,  1889:  "You  are  aware  that  al- 
though much  of  my  time  Is  now,  and  for  the 
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paut  two  years  has  been,  given  to  the  coin- 
l>auy's  interests,  I  draw  no  compensatioa 
from  its  funds  for  either  myself  •  *  *, 
and  that  my  only  Interest  in  the  company  \m 
In  the  ralue  of  its  property.  •  •  •  I  have 
not  now,  nor  never  have  had,  any  personal 
feeling  in  the  matter,  but  have  always  taken 
great  pains  In  explaining  the  bnsiness  and  an- 
swering yonr  questions;  and,  while  I  regret 
being  compelled  to  write  as  I  have.  It  Is  sim- 
ply a  matter  of  dcrilars  and  cents,— of  protect- 
ing my  property,— in  which  I  am  acting  with- 
in my  own  personal  knowledge  and  experi- 
ence, for  my  own  good  nud  the  good  of  asso- 
ciates whose  Interests  are  Identical  with  my 
own."  To  Swan,  February  22,  1S89:  "The 
farm  gives  me  a  great  amount  of  trouble,  and 
takes  lots  of  time,  for  which  I  get  nothing." 
,  To  Martin,  February  9,  1888:  "I  am  the 
largest  shareholder;  am  on  the  ground,  and 
familiar  with  every  department  of  the  bosl- 
uess.  Have  no  relatives  or  persons  dependent 
on  me  employed  by  the  company,  do  not 
handle  their  money  or  have  any  profit  out  of 
the  busiuesB,  and  work  without  pay.  •  •  ■ 
It  is  quite  enough  for  me  to  have  the  com- 
pany do  weU."  To  Fraser,  February  18, 188»: 
"You  are  aware  that  although  much  of  my 
time  Is  now,  and  for  the  past  two  years  has 
been,  given  to  the  company's  Interests,  I  draw 
no  compensation  from  Its  funds  for  either 
myself,  any  member  of  my  family,  or  any  one 
In  any  way  dependent  upon  me,  and  that  my 
only  Interest  In  the  company  is  in  the  value 
of  its  property." 

These  extracts  are  of  a  very  conclusive 
nature  against  the  existence  of  any  valid 
claim  of  plaintiff  for  services  or  manage- 
ment or  advice  or  money  advanced  or  ex- 
I)ended  for  defendant.  And  there  Is  much 
testimony  on  this  part  of  witnesses  condu- 
cing to  the  same  result  as  that  produced  by 
plalntlfiTs  own  written  and  repeated  admis- 
sions. Kedman,  a  director  in  defendant  com- 
pany, testifies:  "Mr.  Sldway  spoke  as  tt 
he  iiad  had  a  good  deal  of  trouble  personally 
in  connection  with  the  management  He 
said  nothing  about  being  paid,  but  he  said, 
on  the  contrary,  that  he  was  giving  his  time 
for  nothing;  that  he  was  making  no  charge 
for  his  time.  I  looked  through  the  papers 
I  have,  to  see  if  I  could  find  any  letters  in 
which  he  made  reference  to  the  matter  of 
charging;  and  I  could  find  only  one  letter 
addressed  to  me  when  I  w^as  In  the  United 
States  in  which  he  referred  to  the  trouble 
he  had  taken,  and  said  that  he  was  charging 
nothing  for  his  time.  That  letter  is  about  a 
number  of  other  matters,  but  he  mentions 
that  I  produce  that  letter,  dated  ^th  Sep- 
tember, 1888.  *  *  •  Referring  to  the  let- 
ter of  24th  September,  1888,  and  passage 
therein:  'I  advised  the  new  company  Just 
as  i  did  the  old  one,  and  also  gave  It  my  time 
free  of  charge.'  It  Is  the  fact  that  he  gave 
the  new  company  his  time  free  of  charge. 
I  do  not  think  it  Is  the  old  company  he  is 
refening  to."    Mr.  Skirvlng,  a  director  since 


1887,  testifies  as  follows:  *?  know  that 
Mr.  Sldway  has  been  often  communicated 
with  regarding  the  affairs  of  this  company, 
and  that  his  advice  was  asked.  Mr.  Sid- 
way  was  consulted  with  because  be  was  the 
vendor  of  the  whole  land,  and  very  much  in- 
terested In  it,  and  I  fancy  he  got  a  good 
profit  I  always  understood  he  was  the 
largest  shareholder  in  the  company,  and 
therefore  he  very  naturally  took  a  great  in- 
terest in  the  matter.  I  did  not  understand 
that  he  was  a  paid  oflldal  of  the  company, 
or  that  he  was  to  be  paid  a  fee  for  bis  ad- 
vice. I  understood  that  he  made  claims  from 
time  to  time  for  some  petty  cash  expenditure 
be  had  made,  and  was  paid  all  these  claims, 
he  never,  that  I  heard  of,  made  any  claim 
for  a  fee  for  advice  or  trouble.  I  was  quite 
astonished  when  he  made  such  a  claim  in 
1886,  immediately  before  this  action  was 
raised."  Mr.  Purdy,  the  present  managing 
agent  here,  says:  "Several  times— In  fact 
very  often— I  have  met  Mr.  Sldway  In  Chi- 
cago, and  have  sometimes  in  St.  Louis,  and  I 
have  consulted  him  as  I  would  any  other 
large  stockholder  of  the  company.  He  was 
here  and  had  large  interests  in  the  company, 
and  at  one  time  I  think  the  company  au- 
thorized me,  in  a  deal  th^  had  on  some 
property  in  Chicago,— authorised  me  to  go 
and  see  Mr.  Sldway  and  consult  with  him. 
Q.  Now,  I  will  get  you  to  state  what  con- 
trol, if  any,  Mr.  Sldway  exercised  over  yon, 
after  you  came  into  the  management,  be- 
yond simply  consulting  and  advising.  A. 
Nothing,  only  being  a  member  of  the  com- 
pany and  a  large  stockholder,  and  the  only 
one  on  this  side  of  the  water  that  had  any 
Interest  in  it,  and  I  very  naturally  consulted 
with  him  when  I  wanted  any  advice.  I  don't 
think  I  got  any  instructions  from  the  com- 
pany, though,  to  that  effect  Q.  fVuat  serv- 
ice did  you  employ  Mr.  Sldway  to  do  In  be- 
half of  the  company,  if  any?  A.  I  don't 
know  of  any,  only  Just  simply  consulting 
with  him.  •  •  •  After  I  went  there,  after 
Pollok  left— I  think,  some  time  in  1887,-1 
was  appointed  manager,  but  was  under  in- 
structions from  the  other  side  until,  I  think, 
some  time  in  the  spring  of  1888,  when  they 
gave  me  full  power  to  manage  the  business. 
Before  that  any  move  I  made  I  consulted 
them  over  there,  and  got  Instructions  from 
headquarters,  in  Scotland.  Q.  And  that  is 
what  yeu  mean  by  'getting  full  control'?  A. 
Yes,  sir;  I  did  not  get  full  control,  I  think, 
until  in  the  spring  of  188S."  Mr.  Lawson, 
the  first  manager,  says:  "Q.  I  will  ask  you- 
if  you  were  not  asked  this  question  in  your 
deposition  in  St  Louts,  with  reference  to 
Mr.  Sldway  and  his  actions:  'Now,  what 
did  be  dOk  if  anything,  in  the  way  of  man- 
aging or  controlling  the  business  of  the  com- 
pany at  Neosho?*  And  did  you  not  answer 
to  that  (in  response  to  that  say)  that  he 
'did  not  do  anything  towards  or  controlling 
or  managing.  The  authority  was  invested 
entirely  In  me'?    A.  That  Is  correct,  wheth- 
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er  I  said  It  or  not  But  the  Neosho  end  of 
the  business  was  only  one  end  of  the  thing. 
There  was  a  financial  end  to  it  They  had 
to  work  at  that,  which  was  quite  as  impor- 
tant to  the  shareholders  as  this  end  here. 
Q.  His  relation,  so  far  as  you  knew,  was 
the  same  as  any  other  shareholder?  A.  Yes, 
sir;  so  far  as  I  knew.  As  far  as  I  was  per- 
sonally concerned.  If  he  had  been  a  director, 
we  would  have  paid  him.  At  least,  the  other 
fellows  got  paid.  •  *  *  Q.  The  sygtem 
pursued  here  by  the  company  in  its  business 
was  to  have  a  central  office  at  Neosho,  with 
a  resident  manager?  A.  Tes,  sir.  Q.  At  the 
bead  of  the  operations  generally?  A.  Yes, 
sir.  As  I  was  the  manager,  I  was  responsi- 
ble for  all  other  operations  here,— buying  and 
selling  lands.  Q.  The  sales  of  land  was 
through  agents  residing  in  the  various  coun- 
ties where  the  company  had  lands  for  sale? 
A.  Yes,  sir.  Q.  And  these  agents  reported 
at  the  office  at  Neosho?  A.  Yes,  sir.  Q. 
They  were  paid  commissions  and  coUfections? 
A.  Yes,  sir.  Q.  And  not  salaried  at  all?  A. 
No,  sir.  Q.  Mr.  Sidway  has  talked  to  you 
early  in  the  course  of  the  business  of  the 
company,  before  you  began  your  operations, 
about  giving  his  services  to  the  company 
gratuitously,  has  he  not?  A.  In  the  start  I 
presume  It  is  so.  I  know  he  promised  me 
his  services,  and  I  did  not  imagine  he  would 
charge  me  anything  for  it  at  the  start.  I 
was  new  to  that  sort  of  business  here,  and 
I  had  to  be  coached."  Bryce,  a  clerk  at  the 
Neosho  office,  testifying,  gives  the  details  of 
the  business  management:  "A.  The  man- 
ager in  the  Neosho  office  bad  complete  c(hi- 
trol  of  the  business  of  the  company  in  this 
country.  Q.  Who  was  the  manager  when 
you  first  came?  A.  Andrew  Pollok.  PoUok 
was  manager,  and  then  Purdy  followed  him, 
and  Tweedle  and  McEwen  and  myself  were 
the  employes  In  the  office,  apart  from  serv- 
ants, and  Mrs.  Tweedie  acted  as  housekeeper 
for  us,  I  believe,  and  on  the  ranch  a  man 
named  Dummlt  was  foreman.  There  were 
some  cowboys  employed  on  the  ranch,  and 
some  men  employed  to  clean  It.  Q.  They 
were  under  whose  supervision?  A.  Dummlt 
was  the  foreman  of  the  ranch,  and  he  had 
the  hiring  and  discharging  of  them,  unless 
he  was  Interfered  with  by  the  manager  of 
the  company.  Q.  The  receipts  and  disburse- 
ments pertaining  to  the  business  of  the  cat- 
tle ranch,  how  were  they  managed?  De- 
scribe any  difference  if  there  was  any.  A. 
There  was  none.  The  money  all  came 
through  the  Neosho  office.  Q.  Who  kept  the 
accounts  pertaining  to  the  cattle-ranch  busi- 
ness? A.  I  kept  the  accounts  in  the  office. 
Q.  From  whom  did  Dummlt  receive  com- 
pensation for  his  services?  A.  From  the 
office.  By  payments  from  the  office.  Q.  I 
will  get  you  to  state  what  if  anything,  Mr. 
Sidway  had  to  do  with  either  serving  or 
managrlDg  tuls  company,  within  your  knowl- 
edge, or  its  business,  if  you  know.  A.  Noth- 
ing.   Q.  What  was  his  business?   What  was 


the  attraction  for  him  there.  If  you  know, 
from  your  observation  and  from  what  yon 
heard  him  say?  A.  Mr.  Sidway  stated  to 
me  once  that  he  came  there  simply  to  keep 
a  sort  of  eye  on  the  ranch,  as  it  was  an  ex- 
periment in  which  he  was  Interested;  that 
he  had  nothing  to  do  with  the  management 
of  the  ranch  or  company.  Q.  Now,  what  If 
anytliing,  did  Sidway  tell  you,  on  that  day 
or  subsequently,  in  regard  to  the  condition  of 
the  business  and  his  connection  with  It?  A. 
He  stated,  as  I  said,  he  bad  no  idea  of  the 
condition  of  affairs  existing  in  the  office,  as 
to  the  forwarding  the  reports,  and  stated  it 
was  something  that  he  had  nothing  to  do 
with;  he  had  nothing  to  do  with  the  man- 
agement of  the  company,  and  had  not  any- 
thing to  do  with  It"  Mr.  Tweedle,  another 
active  clerk,  says:  "Q.  Who  shared  the  re- 
sponsibility and  the  duties  of  management 
with  Mr.  FoUok,  If  any  one,  in  your  knowl- 
edge? A.  I  don't  know  of  any  one.  Q.  I 
will  get  you  to  state  what  if  anything,  Mr. 
Sidway  had  to  do  with  the  management  or 
service  of  the  company  during  the  time  of 
your  service,  if  anything,  if  in  your  knowl- 
edge. A.  I  do  not  think  he  had  anything 
to  do  with  the  management  of  the  company, 
excepting  to  come  down  there  as  a  stock- 
holder of  the  company,  but  I  do  not  think  he 
was  In  the  management  I  did  not  under- 
stand It  so.  Q.  What  did  he  do  when  he 
came?  A.  He  came  down  there  and  went 
out  to  the  ranch,  I  think.  Q.  What  had  you 
to  do  with  the  keeping  of  the  books  pertain- 
ing to  the  ranch?  A.  I  had  nothing  to  do 
at  all.  Q.  Who  did?  A.  Bryce  used  to  keep 
the  ranch  books.  Q.  What  part  of  the  books 
did  you  keep?  A.  I  kept  the  land-sales  ac- 
counts. Q.  What  had  Mr.  Sidway  to  do,  if 
anything,  with  the  land  sales,  or  the  col- 
lection of  moneys  on  account  of  land  pur- 
chases? A.  Nothing.  Q.  During  the  time 
Mr.  Pollok  was  there,  what  do  you  know 
with  regard  to  the  length  of  time  Mr.  Sid- 
way would  spend  In  Neosho  or  upon  the 
ranch  upon  the  occasions  of  his  visits?  A. 
He  usually  came  in  the  morning  and  went 
away  on  the  evening  train." 

Aside  from  these  letters  of  plaintiff  dis- 
claiming all  thought  or  intention  of  charging 
anything  for  his  services,  the  oooks  of  a  firm 
in  which  he  was  partner,  engaged  in  sell- 
ing land,  etc.,  no  such  charge  is  made;  nor 
did  plaintiff,  until  suit  was  about  to  be 
brought  on  the  bond,  ever  lay  claim  for  serv- 
ices rendered  the  company.  And  the  very 
fact  that  during  the  lapse  of  so  many  years 
he  made  no  charge  and  presented  no  account 
for  his  services  is  pregnant  evidence  that 
no  such  charge  was  in  contemplation  on  bis 
part  or  anticipated  by  defendant  company. 
Bank  t.  Aull's  Adm'r,  80  Mo.  1U9;  Watkins  v. 
Donnelly,  88  Mo.  322;  and  subsequent  cases. 
If  there  was  no  substantial  evidence,  as  it 
seems  there  was  not  to  overcome  the  fre- 
quently written  admissions  of  plaintiff  thai 
his  services  were  gratuitous,  then  there  was 
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no  basis  laid  for  un  Instruction  given  at  the 
Instance  of  plaintiff  to  tlie  effect  that  the 
burden  was  on  defendant  to  show  "that 
said  services  were  gratuitously  performed." 
It  is  everywhere  conceded  that  no  one  can 
make  another  his  debtor  without  the  latter's 
consent.  "But  ordinarily,  if  one  stands  by 
in  silence  and  sees  labor  performed  on  prem- 
ises belonging  to  him,  of  which  he  accepts 
and  enjoys  the  benefits,  a  promise  to  pay 
therefor  may  be  Inferred."  8  Walt.  Act.  & 
Def.  719,  citing  cases;  Sprague  v.  Sea,  152 
Mo.,  loc.  cit.  332,  53  8.  W.  1074.  In  this  case, 
however,  no  such  assumpsit  can  be  raised  or 
Implied  in  the  very  teeth  of  continued  writ- 
ten assertions  of  plalntlfl*  that  his  services 
were  free,  and  that  he  was  getting  no  pay. 
And  In  this  immediate  connection  It  is  oppor- 
tune to  observe,  that  section  19  of  platntllTs 
instructions  contains  this  remarkable  lan- 
guage: "You  are  instructed  that  although 
you  may  believe  from  the  evidence  that 
plaintiff,  in  the  course  of  his  correspondence 
with  the  officers  and  shareholders  of  defend- 
ant, casually  used  expressions  to  them  which 
implied  that  he  was  not  receiving  any  com- 
pensation for  his  services,"  etc.  This  ha- 
struction  was  assuredly  misleading,  and,  it 
would  seem,  Intentionally  so,  because  no 
such  statements  as  abovw  employed  by  plain- 
tiff could  l>e  deemed  by  any  rational  human 
being,— "casually  used  expressions." 

Error  also  occurred  In  permitting  plaintiff, 
testifying  in  his  own  behalf,  to  testify  as  to 
what  he  did  with  PoUok,  then  manager  of 
defendant  company;  Pollok  having  since 
died.  Of  course,  plaintiff,  testifying  as  to 
his  own  actions,  necessarily  testified  as  to 
PoUok's  actions  as  defendant  company's 
manager.  The  court,  In  so  ruling,  made  a 
distinction  between  the  words  of  plalntlflT 
to  Pollok  and  his  acts  towards  Pollok,  ex- 
cluding the  former,  bnt  admitting  the  lat- 
ter. Evidence  of  acts,  as  well  as  words.  Is 
equally  barred.  Goddard  v.  Williamson's 
Adm'r,  72  Mo.,  loc.  dt.  133.  Pollok  was 
the  manager  and  contracting  agent  of  de- 
fendant, and,  he  being  dead,  all  transactions 
between  him  and  plaintiff,  whether  consist- 
ing in  words  or  acts,  are  prohibited  from 
being  testified  to  by  plaintiff  when  testifying 
in  his  own  behalf.  In  a  word,  the  exclusion 
of  testimony  respecting  such  transactions  is 
as  broad  in  its  character  and  comprehensive 
in  its  scope  as  the  transactions  themselves. 
Wendover  v.  Baker,  121  Mo.,  loc.  cit.  297, 
'&  S.  W.  918,  and  cases  cited. 

But  we  forbear  discussing  the  numerous 
other  errors,  whether  alleged  or  actual,  as 
pointed  out  or  existing  in  mis  recora.  We  do 
this  in  the  hope  that  under  more  favorable 
auspices,  when  the  pleadings  and  instruc- 
tions are  properly  drawn  and  drafted,  the 
fundamental  principles  of  the  law  will  be 
more  aptly  and  accurately  applied  than  they 
have  been  in  the  present  Instance.  To  this, 
end,  and  in  this  hope,  the  judgment  is  revers- 
ed and  the  cause  remanded.    All  concur. 


MBRRIELEES  v.  W-A.BASH  R.  00. 

(Supreme  Court  of  Missouri,  Division  Na  1. 
May  14,  1901.) 

CARRIERS— PASSENGERS  —  TRESPASSERS  —  XH- 
JtJRlES  —  ACCIDENT  TO  TRAIN  —  TICKETS — 
FORGERY  —  KRAUD  —  APPEAL  —  THEORY  OF 
CASE— LIABILITY— NATCRHJ— ORDINARY  CARS 
—WILLFUL  INJURY— OBJECTIONS— WAIVER- 
CONFLICT  OF  EVIDENCE  —  RBVIBW  —  TRIAL 
AMENDMENT  —  CONTINUANCB  —  SURPRISE- 
TERMS  —  NEW  TRIAL  —  NEWLY-DISCOVERED 
E\aDENCE  —  TIME  FOR  FILING  —  HARMLESS 
ERROR— DAMAGES— MEDICAL  SERVICES— IN- 
STRUCTIONS—LIMITATION   OF  LIABILITY. 

1.  In  an  action  for  injuries  to  a  person  riding 
on  a  freight  train  it  was  no  defense  that  plain- 
tiff was  guilty  of  forgery,  by  reason  of  the  tact 
that  he  was  riding  on  a  mileage  ticket  issued 
to  another,  and  that  he  forged  such  other's 
name  to  the  part  detached  by  the  conductor 
in  payment  of  bis  fare,  where  it  appeared  that 
the  owaer  of  the  ticket  authorized  plaintiff  to 
so  sign  his  name. 

2.  Where  an  action  for  injuries  to  a  person 
riding  on  a  freight  train  was  dismissed  as  to 
a  count  basing  his  right  on  the  theory  that  he 
was  a  passenger,  and  the  case  was  submitted 
on  instmctioos  asked  by  both  plaintiff  and  de- 
fendant, which  declared  that  the  plaintiff  was 
a  trespasser,  a  defease  that  defendant  was  not 
liable,  because  of  plaintiff's  fraud  in  represent- 
ing himself  to  be  tne  owner  of  a  mileage  ticket 
issued  to  another,  which  he  induced  the  con- 
ductor to  accept  in  payment  of  his  fare,  was 
thereby  eliminated  from  the  case. 

3.  Where  both  plaintiff  and  defendant,  in  a 
suit  for  injuries  sustained  by  derailment  of  a 
freight  traiu,  tried  the  case  in  the  circuit  court 
on  the  theory  that  plaintiff  was  a  trespasser 
on  the  train,  but  that  defendant  was  bound  to 
the  exercise  of  ordinary  care  to  prevent  injury 
to  him  after  it  knew  his  peril,  the  court,  on 
appeal,  will  not  consider  whether  the  defend- 
ant's liability  to  a  trespasser  is  limited  to  will- 
ful and  wanton  injuries  only. 

4.  In  an  action  for  injuries  to  a  person  rid- 
ing on  a  freight  train,  defendant  demurred  to 

ElaiatiS's  evidence  as  to  the  second  count  of 
is  declaration,  in  which  he  sought  to  recover 
as  a  trespasser,  and,  the  demurrer  being  t>ver- 
ruled,  defendant  asked  the  court  to  charge  that 
plaintiff  could  not  recover  if  the  jury  fonnd 
the  defendant  used  ordinary  care  in  stopping 
its  train  or  in  endeavoring  to  prevent  the  acci- 
dent. B.e\i,  that  if,  by  defendant's  demurrer 
to  tlie  evidence.  It  intended  to  assert  the  prop- 
osition that  defendant  was  not  liable  to  plain- 
tiff as  a  trespasser  except  for  willful  and 
wanton  injuries,  such  theory  was  waived  by 
its  failure  to  stand  on  its  demurrer,  and  by  its 
request  for  charges  requiring  defendant  to  exer- 
cise due  care. 

6.  Where,  in  an  action  for  injuries  to  a  per- 
son riding  on  a  freight  train,  there  was  a  con- 
Qict  in  the  evidence  as  to  whether  the  caboose 
could  have  been  detached  from  the  train,  after 
the  danger  was  known  to  defendant,  in  time  to 
have  avoided  the  injury,  and  that  no  attempt 
was  made  to  do  so,  though  the  trainmen  were 
requested  by  plaintiff  and  others  to  attempt  to 
detach  it,  there  was  substantial  evidence  to 
support  a  verdict  in  plaintiff's  favor,  and  hence 
a  finding  that  defendant  failed  to  use  ordinary 
care  will  not  be  reviewed  on  appeal. 

6.  Plaintiff  was  injured  while  riding  in  the 
caboose  of  a  freight  train  by  its  derailment, 
caused  by  the  falling  of  a  brake  attached  to 
the  next  car  in  front.  The  train  was  running 
up  grade  at  a  speed  not  as  fast  as  a  man  could 
walk,  and  could  have  been  stopped  in  100  feet 
The  (l.Tnger  was  discovered  before  the  train 
reached  a  switch,  and  the  conductor  said  there 
would  be  danger  of  derailing  the  caboose  when 
the  switch  was  reached.  The  train  was  run 
over  400  feet  after  it  passed  the  switch  before 
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the  accident  occurred.  There  was  a  conflict 
in  the  evidence  as  to  whether  the  conductor 
gave  the  enfpneer  a  simple  stop  signal  or  an 
emergency  signal,  but  the  train  did  not  stop 
until  after  the  accident.  Beld,  that  such  evi- 
dence was  sufficient  to  support  a  verdict  in 
favor  of  plaintiff  on  the  theory  tbnt  the  train- 
men failed  to  use  ordinary  care  to  prevent  the 
accident  after  the  danger  was  discovered. 

7.  A  trial  amendment  in  an  action  for  in- 
juries on  the  ground  of  negligence,  after  all  the 
evidence  had  been  introduced  without  objec- 
tion, which  evidence  was  admissible  under  the 
complaint  as  it  stood,  the  amendment  merely 
narrowing  the  issue  by  specifying  the  negli- 
gence, and  thereby  limiting  plaintiff's  right  to 
recover  to  proof  of  the  specified  acts  of  negli- 
gence charged,  did  not  entitle  defendant  to  a 
continuance  for  surprise. 

8.  Where  defendant,  in  am  action  for  injuries, 
was  not  entitled  to  a  continaance  for  surprise 
by  reason  of  a  trial  amendment  which  did  not 
change  the  issues,  but  simply  specified  the 
general   allegation    of   negligence    in    the   com- 

ftlaiut,  defendant  could  not  object  that  the  court 
mpoeed  as  a  condition  to  granting  defendant 
a  continuance  that  he  pay  all  the  accrued 
costs. 

9.  A  supplementary  motion  for  a  new  trial, 
on  the  ground  of  newly-discovered  evidence, 
not  filed  until  after  the  expiration  of  17  days 
after  the  trial,  is  too  late,  and  cannot  be  sus- 
tained. 

10.  Where,  in  an  action  for  injuries  to  a  per- 
son riding  on  a  freight  train,  the  complaint 
contained  two  counts,  one  of  which  was  based 
on  plaintiff's  relation  as  a  passenger,  but  on 
the  trial  plaintiff  abandoned  such  count,  and 
the  court,  at  defendant's  instance,  instructed 
that  he  was  a  trespasser,  the  allegation  as  to 
a  custom  among  traveling  salesmen  to  use  each 
others'  mileage  tickets,  in  plaintiff's  reply,  was 
thereby  eliminated  from  the  case,  and  hence 
any  error  in  overruling  defendant's  motion  to 
strike  out  such  allegatioa  was  harmless. 

11.  Evidence  that  plaintiff,  injured  in  a  rail- 
road accident,  had  been  treated  by  several 
physicians  at  his  request,  and  one  of  them,  who 
testified,  stated  that  his  services  were  reason- 
ably worth  $200,  was  sufficient  to  sustain  an 
instruction  as  to  the  measure  of  damages,  per- 
mitting a  recovery  for  necessary  expenses  for 
medical  attention. 

12.  Where,  in  an  action  against  a  railroad 
company  for  injury  to  a  person  ridiag  on  a 
freight  train,  defendant  claimed  that  plaintiff 
was  not  entitled  to  the  care  due  a  passenger, 
for  the  reastm  that  plaintiff  was  Illegally  trav- 
eling on  a  mileage  ticket  issued  to  another,  and 
not  transferable,  and  on  such  contention  plain- 
tiff dismissed  as  to  the  count  in  his  complaint 
in  which  he  sought  to  recover  as  a  passenger, 
and  the  case  was  submitted  to  the  jury  on  the 
theory  that  plaintiff  was  a  trespasser,  defend- 
ant could  not  contend  that  it  was  not  liable 
becanse  of  a  release  contained  in  such  mileage 
ticket  exempting  it  from  liability  for  injuries 
sustained  to  the  holder  while  riding  on  a  freight 
train. 

Appeal  from  Hannibal  court  of  common 
pleas. 

Action  by  A.  F.  Merrielees  against  the  Wa- 
bash Railroad  Company.  From  a  judgment 
in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Thla  Is  an  action  for  damages  snstained 
by  the  plaintiff  on  July  29,  1885,  while  riding 
on  defendant's  freight  train,  near  Clifton 
Hill.  The  original  petition  was  in  two 
counts.  The  first  count  was  predicated  up- 
on the  relation  of  passenger  and  carrier, 
while  the  second  count  simply  stated  that  at 


the  town  of  HuntsvlUe  the  plalntlS  entered 
into  and  upon  defendant's  caboose  car  at- 
tached to  one  of  defendant's  freight  trains, 
and  which  was  "provided,  intended,  and 
used  for  the  transportation  of  passengers 
from  Huntsville  to  Clifton  Hill,  for  the  pur 
pose  of  being  transported  thereon  from  said 
town  of  Huntsville  to  said  town  of  Clifton 
Hill,"  and  that  his  presence  thereon  was 
well  known  to  defendant's  conductor  and  oth- 
er servants  from  the  time  of  hia  entrance 
thereon  until  the  accident.  The  negligence, 
as  charged  In  the  second  count  in  the  original 
petition,  and  as  amended  upon  the  trial  at 
the  close  of  the  whole  evidence,  is  as  fol- 
lows: "That  while  said  train  of  cars  was 
running  upon  Its  said  trip,  and  before  its 
arrival  at  the  station  at  said  town  of  Clifton 
Hill,  a  certain  brake  or  beam  attached  to, 
and  forming  a  part  of,  the  next  car  in  front 
of  said  caboose  car  became  and  was  detach- 
ed from  Its  proper  place,  and  fell  down,  and 
was  being  dragged  along  and  upon  the  rails 
and  track  of  defendant's  railroad,  then  and 
there  constituting  and  producing  a  dangerous 
obstruction  to  said  train,  and  especially  to 
said  caboose  car,  and  rendering  the  same  lia- 
ble to  be  thrown  from  the  track,  and  Injuring 
the  plaintiff.  That  by  means  and  by  reason 
of  the  said  obstruction  so  constituted  and 
produced,  the  plaintiff  became  and  was  ex- 
posed to  imminent  and  great  peril  and  dan- 
ger of  being  Injured.  That  the  aforesaid 
condition  of  the  said  brake  or  beam,  and  the 
said  obstruction  produced  thereby,  as  well 
as  the  dangerous  character  thereof,  and  the 
plaintiff's  exposure  to  such  danger,  and  his 
liability  to  being  injured  thereby,  was  then 
and  there  known  to  the  said  conductor  and 
other  agents  and  servants  of  defendant  then 
and  there  In  charge  of  and  operating  said 
train  and  caboose  car,  and  were  so  well 
known  in  time  to  have  prevented  and  avoid- 
ed Injury  to  plaintiff,  and  by  the  exercise  of 
reasonable  and  ordinary  care  and  diligence, 
and  the  use  of  the  means  then  at  hand,  said 
conductor  and  other  agents  and  servants 
of  defendant  could  and  might  have  prevented 
and  avoided  the  ensuing  injury  to  plaintiff, 
as  It  was  then  and  there  their  duty  to  do 
[amended  by  leave  of  court,  at  close  of  testi- 
mony, on  February  26,  1898,  by  Inserting  at 
this  place  the  following  words:  "In  this,  to 
wit,  that  said  conductor  and  servants  In 
charge  of  said  train  had  time  and  opportuni- 
ty to  stop  said  train,  and  avoid  injuring 
plaintiff,  and  then  and  there  bad  time  and 
opp<^unity  and  means  at  hand  to  detach 
said  car,  and  so  avoid  said  injury  to  plain- 
tiff"); yet  nevertheless,  the  said  conductor 
and  other  agents  and  servants  of  defendant 
operating  and  in  charge  of  said  train  neg- 
lected and  disregarded  their  duty  to  the  plain- 
tiff in  that  behalf,  by  means  and  by  reason 
whereof  plaintiff  became  and  was  injured  in 
manner  following:  That  said  caboose  car 
was,  by  means  and  by  reason  of  said  brake  or 
beam  so  dragging  and  forming  said  obstru<s 
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tion,  derailed  and  thrown  from  the  track, 
and  with  great  force  and  momentum  turned 
and  fell  on  Its  side.  That  immediately  pre- 
vious thereto  the  conductor  in  charge  of  said 
caboose  car  and  train  shouted  to  and  ordei^ 
ed  and  commanded  the  plaintiff  to  Jump. 
That  in  obedience  to  said  order  and  com- 
mand, and  in  attempting  to  escape  from  the 
danger  to  Which  he  was  then  exposed,  and 
which  was  then  imminent,  and  as  the  appar- 
ently only  means  of  escaping  said  danger, 
he  did  Jump  or  attempt  to  Jump  from  said 
caboose  car.  In  so  doing,  or  attempting  to 
do,  the  plaintiff  was  thrown  with  great  force 
and  violence  to  and  upon  the  ground  there, 
and  under  said  caboose  car,  and  thereby" 
greatly  injured,  etc.  The  answer  to  the 
first  and  second  counts  la  substantially  the 
same,  and  denies  the  relation  of  passenger 
and  carrier;  sets  up  that  the  plalntld  was 
riding  upon  a  certain  mileage  ticket  issued 
by  defendant  to  one  H,  G.  Mllllgan,  which 
provided  that  it  was  nontransferable;  that 
Mllllgan  must  sign  his  name  thereon,  in  the 
presence  of  the  conductor,  and  that  when 
used  on  freight  trains  the  defendant  was 
absolved  from  liability  for  injury  to  the  per- 
son or  his  property;  and  that  plaintiff  fraud- 
ulently Induced  the  conductor  to  believe  he 
was  Mllllgan,  and  simulated  Mllligau's  sig- 
nature, and  never  paid  any  fare,  in  conse- 
quence of  which  fraud  the  relation  of  pas- 
senger and  carrier  never  existed  or  was  cre- 
ated, and  that  by  the  terms  of  which  ticket, 
because  used  on  a  freight  train,  the  defend- 
ant was  released  from  liability.  The  reply 
admits  the  charge  as  to  using  MlUlgan's  tick- 
et, and  sets  up  a  custom  among  traveling 
salesmen  to  use  each  others'  tickets,  which 
was  recognized  by  the  defendant;  and  fur- 
ther avers  that  the  conductor  on  the  freight 
train  knew  both  Milligan  and  himself;  and, 
further,  that  he  entered  the  caboose  car 
with  the  Intention  and  purpose  of  becoming 
a  bona  fide  passenger  thereon,  and  tendered 
MilUgan's  mileage  ticket,  with  Milligan's 
consent,  which  was  accepted  by  the  con- 
ductor; and  denied  all  fraudulent  Intent. 
The  defendant  moved  to  require  the  plaintiff 
to  elect  upon  which  count  of  the  petition  he 
would  stand,  and  also  moved  to  strike  out 
all  that  part  of  the  reply  relating  to  the 
custom  of  traveling  salesmen  to  use  each  oth- 
ers' mileage  tickets.  The  court  overruled 
both  motions,  and  defendant  saved  proper 
exceptions.  At  the  close  of  the  whole  case 
the  plaintiff  dismissed  as  to  the  first  count, 
and  by  leave  of  court  amended  his  second 
count  by  adding  the  words  above  indicated. 
The  defendant  filed  an  affidavit  of  surprise, 
and  asked  a  continuance.  The  court  refus- 
ed to  continue  the  case  unless  the  defendant 
would  pay  all  the  accrued  costs,  which  the 
defendant   refused    to   do. 

There  is  no  conflict  in  the  evidence  as  to 
the  following  facts:  (1)  That  plaintiff  got  in- 
to the  caboose  alluded  to  on  the  freight  train 
at  UuntsviUe  to  go  to  CUf ton  Hill.    (2)  That 


be  tendered  to  the  conductor  a  mileage  tick- 
et, conditioned  as  set  up  In  the  answer,  that 
had  been  Issued  to  Mllllgan,  and  signed  Mil- 
ligan's name.  (3)  That  the  car  had  been 
properly  inspected  and  found  safe  that  day; 
that,  when  going  np  the  grade  Just  before 
reaching  Clifton  Hill,  the  brake  beam  on  the 
car  In  front  of  the  caboose  fell  down  on  tlie 
track,  and  this  condition  was  known  to  th-.- 
conductor  and  brakeman  for  at  least  400  feet 
before  the  train  reached  the  place  where  the 
accident  occurred.  (5)  That  the  train  was 
running  very  slowly,— not  as  fast  as  a  man 
could  walk.  (6)  That  the  conductor  anticipat- 
ed that  an  accident  would  be  caused  which 
would  derail  the  caboose  when  the  swilch 
was  reached,  which  switch  was  414  feci 
from  the  place  where  the  accident  occurred. 
(7)  That  the  conductor  gave  a  stop  signal  to 
the  engineer,  but  not  an  emergency  signal, 
before  the  accident  occurred,  and  that  the 
train  could  have  been  stopped  in  50  or  7.') 
feet,  and  that  after  the  brake  was  discovered 
to  be  down  on  the  track  the  train  ran  at  least 
400  feet  before  the  accident  occurred.  (S) 
That  the  conductor  Jumped  off  the  train  him- 
self before  the  accident  occurred,  and  ad'«ls- 
ed  the  passengers  to  do  likewise,  and  they 
all  did  so  safely,  except  the  plaintiff,  who  was 
lame,  bis  right  leg  being  3%  Inches  shorter 
than  his  left,  and  he  and  a  passenger  named 
Flharlack  went  to  the  front  platform  Intending 
to  Jump;  Sharlack  went  to  one  side  and 
Jumped  off>  plaintiff  went  to  the  other,  and 
could  not  Jump  off  on  that  side,  because  there 
was  a  hill  on  that  side,  and  by  the  time  he 
turned  aroimd  to  Jump  off  the  other  side  of 
the  car  the  accident  occurred,  the  caboose 
was  derailed  and  turned  over,  and  be  was 
seriously  injured. 

The  plaintiff,  and  perhaps  other  persons,  re- 
quested the  conductor  to  cut  the  caboose  loose 
from  the  train  by  taking  out  the  coupling  pin. 
The  conductor  made  no  attempt  to  do  so,  and 
instead  advised  the  persons  In  the  caboose 
to  Jump.  There  was  a  conflict  In  the  evi- 
dence as  to  whether  It  was  possible  to  a;t 
the  caboose  loose  from  the  train,  on  the  up 
prrade,  when  the  couplings  were  taut,  or 
whether  a  slack  could  be  created  by  putting 
on  the  brakes  on  the  caboose,  and  then  sud- 
denly releasing  them,  thereby  making  it  pos- 
sible to  remove  the  coupling  pin. 

At  the  request  of  the  plahitlff,  the  court  In 
structed  the  Jury  as  follows:  "The  court  In- 
structs the  Jury  that  If  they  shall  believe  from 
the  evidence  in  this  case  that  while  the  plain- 
tiff was  being  conveyed  In  a  caboose  car  on 
one  of  defendant's  trains  a  brake  beam  on 
the  car  next  in  front  of  the  sold  caboose  car 
became  detached  and  fell  down,  and  was  be- 
ing dragged  on  the  rails  in  such  a  manner  as 
to  become  an  obstruction  to,  and  dangerous 
to  those  riding  In,  said  caboose  car;  and  that 
said  obstruction  and  danger,  and  the  plain- 
tlfTs  exposure  thereto,  were  known  to  the 
conductor  or  other  servants  of  defendant  in 
charge  of  said  traiu;  and  that  after  discov- 
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ery  of  said  danger  the  said  conductor  or  other 
Berrants  of  defendant  In  charge  of  said  train 
had  sufficient  time  and  opportunity  to  stop 
eald  train,  or  that  they  had  sufficient  time 
and  opportunity,  by  employing  the  means 
then  at  hand,  to  detach  said  caboose  fi-om 
said  train,  and  that  they  might  liave  so  stop- 
ped said  train  or  detached  said  caboose  car 
by  the  exercise  of  ordinary  care  and  the  em- 
ployment of  the  means  then  at  hand,  consist- 
ent with  their  own  safety  and  that  of  their 
engine  and  train,  and  so  avoided  injury  to  tbe 
plaintiff ,  yet  failed  so  to  do;  and  that  there- 
after said  caboose  car  was  thrown  from  the 
track  by  said  obstruction,  and  plaintiff  be- 
came and  was  Injured  thereby,— then  the  Jury 
are  instructed  that  plalntlfC  is  entitled  to  re- 
cover In  this  case,  even  although  the  Jury 
should  further  believe  from  the  evidence 
tbat  the  plaintiff  was  at  the  time  traveling  on 
a  nontransferable  mileage  ticket  issued  to  U. 
6.  MlUlgan,  and  had  signed  the  name  of  H. 
6.  Milllgan  to  the  coupon  detached  from  said 
mileage  ticket.  Intending  to  deceive  said  con- 
ductor into  the  belief  that  plaintiff  was  him- 
self said  H.  G.  Milllgan,  and  even  although 
they  may  further  believe  from  the  evidence 
tbat  the  conductor  was  in  fact  so  deceived  in- 
to accepting  said  mileage  ticket  in  payment 
of  plaintiff's  fare.  (2)  The  court  instructs 
the  Jury  that  the  term  'ordinary  care,'  as 
used  In  these  instructions,  means  such  care 
as  would  ordinarily  be  used  by  prudent  per- 
sons In  the  performance  of  a  like  service  un 
4er  similar  circumstances.  (3)  If  the  jnrj 
find  for  the  plaintiff,  In  estimating  and  deter- 
mining the  measure  of  his  damages  they 
should  take  Into  consideration.  In  connection 
with  all  the  facts  and  circumstances  In  evi- 
dence, the  bodily  pain  and  suffering. and  men- 
tal anguish.  If  any,  endured  by  him,  and  re- 
sulting from  the  injuries  received;  the  char- 
acter and  extent  of  bis  injuries,  and  whether 
they  are  permanent  In  their  nature;  the  ex- 
tent, If  any,  to  which  he  has  been  prevented 
and  disabled  by  reason  of  such  injuries  from 
working  and  earning  a  livelihood  for  himself; 
bis  necessary  expenses  fol*  medical  attention 
In  endeavoring  to  be  cured;  and  may  find  for 
him  sa<±  sum  as,  in  the  judgment  of  the  Jury, 
under  all  the  evidence  in  the  case,  will  com- 
pensate him  for  the  injuries  received,  not 
however,  exceeding  the  sum  of  twenty  thou- 
sand dollars." 

The  court  gave  the  following  Instructions 
at  the  request  of  the  defendant:  "(1)  The 
court  Instructs  the  Jury  that  under  the  evi- 
dence In  this  case,  before  they  can  find  for 
the  plaintiff,  they  must  And  and  believe  from 
the  evidence  in  the  cause  that  the  officers  and 
agents  of  defendant,  then  and  there  In  charge 
of  defendant's  train,  had  time  and  opportun- 
ity to  stop  said  train,  and  avoid  the  injury, 
or  had  time  and  opportunity  and  means  to 
detach  the  said  caboose  car  from  the  train 
after  discovering  the  danger  by  reason  of  the 
falling  of  the  brake  beam,  with  safety  to 
said  officers  and  servants  and  property  of  de- 
63  S.W.— 16 


fcudant,  and  that,  after  discovering  the  dan- 
ger, the  officers  and  servants  In  management 
of  said  train  failed  to  use  ordinary  care  lii 
stopping  said  train,  or  in  disconnecting  snid 
car  from  the  train;  and,  unless  you  so  tind 
and  believe  from  the  evidence  In  the  cau^e, 
your  verdict  must  be  tor  the  defendant;  and, 
in  passing  upon  the  question  as  to  whether  or 
not  the  train  could  have  been  stopped  or  tho 
car  detached  after  discovering  the  danger  by 
reason  of  the  falling  of  the  brake  beam,  you 
will  take  into  consideration  all  the  facts  and 
circumstances  griven  in  evidence  at  t^e  time 
of  the  accident;  and  you  are '  further  In- 
structed that  the  burden  of  proving  that  the 
train  could  have  been  stopped  or  the  car  de- 
tached Is  upon  the  plaintiff,  and,  unless  he 
has  so  proven  by  the  preponderance  of  th< 
evidence  in  the  cause,  your  verdict  most  be 
for  the  defendant  (2)  The  court  Instructs 
the  jury  that  the  plaintiff  has  dismissed  the 
first  count  In  his  petition  In  which  he  claimed 
to  be  a  passenger.  Tour  attention,  therefore. 
Is  directed  to  the  second  count  in  the  petition, 
in  which  plaintiff  seeks  to  recover,  not  as  a 
passenger,  but  as  a  trespasser.  Therefore  the 
court  Instructs  the  Jury  that  the  defendant 
did  not  owe  the  plaintiff  any  obligation  as  a 
passenger,  but  only  as  a  trespasser;  therefore 
was  only  required  to  use  ordinary  care." 

The  defendant  asked  16  other  lnstructIonf>. 
but  In  the  view  we  take  of  this  case.  It  Is 
not  necessary  to  set  ttiem  out.  There  was  a 
verdict  for  the  plaintiff  for  ?5,000.  Within  4 
da^s  tiiereafter  the  defendant  filed  a  motion 
for  new  trial.  Some  17  days  after  the  trial, 
and  during  the  same  term,  the  defendant  fil- 
ed a  supplemental  motion  for  new  trial,  alleg- 
ing newly-discovered  evidence,  and  then  and 
thereafter  supported  It  with  affidavits,  to 
which  the  plaintiff  filed  counter  affidavits. 
The  court  overruled  the  motions  for  new 
trial,  and  the  defendant  appealed. 

Geo.  S.  Grover,  for  appellant  F.  L.  Scho- 
field  and  Thos.  Worthlngrton,  for  respondent 

MABSHALL,  X  (after  stating  the  facts). 
1.  The  bulk  of  defendant's  contention  here 
Is  that  the  plaintiff  was  guilty  of  fraud,  for- 
gery, and  perjury,  which  cut  off  his  right 
to  recover  at  all.  The  fraud  and  forgery 
consist  of  his  presenting  the  mileage  ticket 
issued  to  Milllgan,  and  writing  his  name  on 
the  part  detached  by  the  conductor,  In  a 
handwriting  alleged  -to  be  similar  to  MIIU- 
gan's,  and  the  perjury  consists  In  statements 
made  by  him  as  to  the  wages  he  received 
before  and  after  the  accident.  As  to  the 
forgery,  it  Is  enough  to  say  that  Milllgan 
authorized  plaintiff  to  sign  his  name.  As  to 
the  fraud.  It  Is  only  necessary  to  say  that 
the  plaintiff  dismissed  his  first  count  and  th^ 
court  submitted  the  case  to  the  Jury  upon 
Instructions,  asked  by  both  plaintiff  and  de- 
fendant which  declared  tbat  the  plaintiff 
was  a  trespasser.  Thus,  the  fraud  was 
dimlnated  from  the  case,  and  the  plaintiff 
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was  left,  before  the  Jury,  In  exactly  the  same 
position  as  If  DO  fraud  bad  been  perpetrated, 
but  as  if  be  bad  been  on  the  train  without 
the  consent  of  the  defendant  In  this  way, 
too,  the  plaintiff  was  expressly  denied  the 
right  to  claim  that  the  relation  of  passenger 
and  carrier  ever  existed,  and  also  was  denied 
the  right  to  the  care  and  protection  due  a 
passenger.  The  plaintiff  predicated  his  right 
to  recover  upon  the  theory  that,  although  a 
trespasser,  the  defendant  owed  him  tbe  duty 
not  to  injure  him,  if  by  the  exercise  of  ordi- 
nary care  it  could  avoid  it  after  bis  danger 
became  known  to  the  defendant;  and  tbe 
defendant  bad  tbe  court  expressly  declare 
him  to  be  a  trespasser,  and  not  a  passen- 
ger, and  that  It  only  owed  him  the  duty  of 
ordinary  care  not  to  injure  him  after  it  Icnew 
of  bis  peril,  and,  further,  placed  the  burden 
of  proof  upon  tbe  plaintiff  to  show  that  it 
neglected  this  obligation.  This  court  la 
therefore  relieved  of  the  necessity  of  fol- 
lowing the  learned  argument  of  defendant's 
counsel  upon  the  question  of  the  liability  of 
a  railroad  company.  In  case  of  accident  to  a 
person  who  rldea  upon  a  nontransferable 
ticlcet  issued  to  another. 

We  are  also  relieved  of  tbe  necessity  of 
considering  whether  a  carrier's  liability  to  a 
trespasser  In  case  of  accident  Is  limited  to 
willful  or  wanton  Injuries,  or  extends  to  In- 
juries caused  by  want  of  ordinary  care,  for 
the  reason  that  both  the  parties  hereto  tried 
this  case  in  tbe  circuit  court  upon  the  theory 
that  tbe  defendant  was  bound  to  exercise 
ordlnar}'  care  to  prevent  injury  to  a  tres- 
passer after  it  knew  of  bis  peril,  and,  hav- 
ing tried  the  case  upon  this  theory  below,  it 
must  be  tried  upon  tbe  same  theory  here. 
Bank  V.  Armstrong,  62  Mo.  S9;  Harris  v. 
Hays,  63  Mo.  90;  Walker  v.  Owens,  79  Mo. 
563;  Tomllnson  v.  Ellison,  104  Mo.  105,  16 
S.  W.  201;  Hart  v,  Lette,  104  Mo.  315,  16 
S.  W.  976;  Minton  v.  Stelle,  125  Mo.  181,  28 
S.  W.  746;  Bowlln  v.  Creel,  63  Mo.  App. 
229;  Bills  V.  Harrison,  104  Mo.  270,  16  S. 
W.  198;  Olfermann  v.  Railroad  Co.,  125  Mo. 
408.  28  8.  W.  472;  Railway  Co.  v.  Maffatt 
91  Mo.  66,  6  S.  W.  600;  Harper  v.  Morse,  114 
Mo.  317,  21  S.  W.  517;  Bettes  v.  Magoon,  85 
Mo.  5S0;  Bank  r.  Hammerslough,  72  Mo. 
274:  Clifton  v.  Sparks,  82  Mo.  115. 

The  defendant  asked  16  other  Instructions, 
but  In  none  of  them  Is  there  anything  upon 
which  to  hinge  a  claim  that  the  liability  of 
the  defondnnt  to  a  trespasser  is  limited  to 
willful  or  wanton  injury,  unless  it  be  In  the 
demurrer  to  the  evidence,  as  to  the  second 
count,  asked  at  tbe  close  of  tbe  case.  If 
the  defendant  intended  to  assert  this  propo- 
sition in  that  way,  it  should  have  stood  upon 
it  But,  Instead  of  doing  so,  it  asked,  and 
,the  court  Kave,  the  first  instruction,  above 
set  out  which  expressly  recognized  defend- 
ant's liability  If  it  failed  to  use  ordinary 
care  in  stopping  tbe  train,  or  in  disconnect- 
ing the  caboose  from  the  train,  after  it  dis- 
covered tbe  danger  to  the  train  from  the 


brake  beam  having  fallen  down  on  the  track. 
So  tbe  defendant  has  waived  the  right  to 
have  such  a  theory,  as  to  the  scope  of  tbe  de- 
murrer to  the  evidence,  considered,  by  ob- 
taining from  tbe  court  an  instruction  which 
predicated  a  liability  upon  a  different  theory. 
The  other  instructions  asked  by  defendant 
were  evidently  prepared  before  the  plaintiff 
dismissed  his  first  count  for  most  of  them 
refer  to  the  alleged  fraud  and  forgery  by 
plaintiff  in  tbe  use  of  Mllligan's  mileage 
ticket  and  in  tbe  signing  of  bis  name,  and,  as 
that  question  was  eliminated  from  tbe  case 
by  tbe  dismissal  of  the  first  count  those  bi- 
structloDS  had  no  application  to  the  case  as 
It  remained.  Such  of  tbe  refused  instruc- 
tions as  bore  upon  tbe  second  count  were  im- 
proper or  inapplicable,  because  they  declared 
that  tbe  defendant  was  not  liable  at  all  if 
plaintiff  was  guilty  of  tbe  fraud  aforesaid,  or 
because  they  proceeded  upon  the  Idea  tiiat 
there  was  some  claim  set  up  by  tbe  plaintiff 
that  the  defendant  had  not  furnished  safe 
machinery,  or  had  not  properly  inspected  the 
car,  or  that  the  plaintiff  Jumped  from  tbe 
car  because  the  conductor  ordered  him  to  do 
so,  when  no  such  matters  had  been  pleaded 
or  asked  as  a  ground  for  recovery.  The  only 
negligence  charged  in  the  second  count  is 
failure  to  use  ordinary  care  to  stop  the  train 
or  to  detach  tbe  caboose  from  tbe  train  after 
tbe  danger  was  known,  and  when  tbe  peril 
was  imminent 

It  is  conceded  that  there  is  a  confiict  in 
tbe  evidence  as  to  whether  tbe  caboose  coold 
have  been  detached  from  tbe  train,  after 
tbe  danger  was  known  to  the  defendant  In 
time  to  have  avoided  the  Injury  to  the  plain- 
tiff. No  attempt  was  made  by  tbe  trainmen 
to  do  SQ.  although  they  were  requested  by 
plaintiff  and  others  to  try.  Tbe  verdict  is 
therefore  supported  by  substantial  testi- 
mony, and  this  court  will  not  review  tbe 
finding  of  fact  James  v.  Association,  148 
Mo.  1,  49  S.  W.  978;  Feary  v.  Railway  Oo. 
(not  yet  officially  reported)  62  S.  W.  4K. 

There  cannot  be  said  to  be  a  conflict  la 
the  evidence  as  to  whether  tbe  train  could 
have  been  stopped  after  the  danger  was 
luiown  and  before  tbe  accident  The  train 
was  running  np  grade  at  a  rate  of  speed  not 
as  fast  as  a  man  could  walk.  The  testimony 
establishes  the  fact  that  it  could  have  been 
stopped  in  100  feet  anyway.  The  danger 
was  discovered  before  tbe  train  reached  the 
switch,  for  the  conductor  said  there  would 
be  danger  of  derailing  the  caboose  when  the 
sirltcb  was  reached.  Tbe  train  ran  over  400 
feet  after  it  passed  over  the  switch  before 
tbe  accident  occurred.  Therefore  there  was 
ample  time  to  have  stopped  the  train  after 
the  danger  was  known  and  anticipated.  The 
train  was  approaching  Clifton  Hill,  and 
there  is  a  confiict  though  very  slight  to 
the  evidence,  as  to  whether  the  conductor 
gave  a  simple  stop  signal  or  an  emergency 
signal.  If  it  was  tbe  former.  It  would  simply 
indicate  to  tbe  engineer  to  stop  at  tbe  sta- 
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tion  of  caifton  HIU;  If  it  -was  the  latter,  It 
vrould  be  a  command  to  use  every  means  at 
band  to  stop  as  soon  as  possible.  The  train 
did  not  stop  vmtU  after  the  accident.  The 
fact,  therefore,  remained  that.  If  the  con- 
ductor did  not  give  the  emergency  stop  sig- 
nal, he  was  guilty  of  negligence;  and  if  he 
did  give  it,  and  the  engineer  did  not  obey  it, 
the  engineer  was  guilty  of  negligence.  In 
either  event,  the  defendant  did  not  exercise 
ordinary  care  to  prevent  the  accident  after 
it  knew  of  the  danger  and  that  the  peril  was 
Imminent.  Hence  there  was  sufficient  evi- 
dence to  support  the  verdict  on  the  theory  of 
liability  upon  which  second  count  was  fram- 
ed, and  upon  which  the  case  was  submitted 
to  the  jury  by  the  instructions  of  both  par- 
ties. 

Z  Hie  defendant  assigns  as  error  the  action 
of  the  trial  court  in  permitting  the  plaintiff 
to  amend  the  second  count  at  the  dose  of 
all  the  evidence,  and  m  refusing  to  con- 
tinue the  case,  upon  the  defendant's  affidavit 
of  surprise,  except  upon  condition  that  the 
defendant  pay  the  accrued  costs.  The  count, 
as  originally  framed,  charged  negligence  In 
general  terms.  The  amendment  narrowed 
the  issue  by  specifying  the  negligence,  and 
thereby  limited  the  plaintiff's  right  to  recover 
to  proof  of  the  specific  acts  of  negligence 
charged.  This  did  not  prejudice  the  defend- 
ant in  any  manner.  Without  the  amendment 
the  evidence  had  all  been  adduced,  and  no 
objection  had  been  interposed  by  the  de- 
fendant that  the  second  count  did  not  state 
a  cause  of  action.  The  evidence  tended  to 
show  specific  acts  of  negligence,  which  was 
admissible  and  was  admitted  under  the  gen- 
eral allegation  of  negligence.  The  amend- 
ment tlierefore,  did  not  change  or  enlarge 
the  plaintiff's  cause  of  action,  but,  on  the  con- 
trary, limited  It  Chitty  v.  Railway  Co., 
148  Mo.,  loc.  cit  76.  49  S.  W.  840,  and  cases 
cited;  Shaw  v.  Railway  Co.,  104  Mo.  648, 
16  8.  W.  416;  Schneider  v.  Railway  Co..  75 
Mo.  296.  Hence  there  was  no  room  to  con- 
tend that  the  defendant  was  surprised  by  the 
amendment  and  therefore  the  defendant  was 
not  entitled  to  a  continuance  under  the  stat- 
ute, either  as  a  matter  of  right  or  upon  terms. 
In  cases  where  a  defendant  is  entitled  to  a 
continuance  upon  filing  an  affidavit  of  sur- 
prise, it  is  improper  to  impose  terms  upon 
him,  but  where,  as  nere,  the  amendment  only 
specifies  the  negligence,  which  was  thereto- 
fore charged  in  general  terms,  it  would  have 
beeft  error  to  have  imposed  terms  upon  the 
plaintiff,  and  it  afforded  no  ground  to  the 
defendant  for  a  continuance.  Hence  the  ac- 
tion of  the  court  in  offering  to  continue  the 
case  at  the  cost  of  the  defendant  was  more 
favorable  lo  the  defendant  than  it  was  en- 
titled to  aslc.  Waverly  Timber  &  Iron  Co. 
V.  St  Louis  Cooperage  Co.,  112  Mo.  3S3,  20 
S.  W.  566;  Harlan  v.  Moore,  132  Mo.,  loc. 
cit.  488,  34  8.  W.  70;  Dlclison  v.  Railway  Co., 
104  Mo.,  loc.  cit  503.  16  S.  W.  381. 

8.  The  defendant  by  a  supplemental  mo- 


tion, supported  by  affidavits  filed  some  17 
days  after  the  trial,  aslced  a  new  trial  on 
the  ground  of  newly-discovered  evidence,  in 
this:  That  on  the  trial  uae  plaintiff  testified 
that  before  the  accident  he  bad  received  $200 
a  month  as  wages,  and  after  the  accident 
he  had  been  able  only  to  get  i|^150  a  month  as 
wages,  whereas  it  is  alleged  that  before  the 
accident  he  never  received  more  than  $185 
a  month  as  wages,  while  after  the  accident 
he  received  as  much  as  $200  a  month  as 
wages;  and  upon  the  further  ground  that 
the  newly-discovered  evidence  would  show 
that  his  injuries  were  not  permanent  The 
trial  court  refused  to  consider  such  matters, 
because  the  motion  was  filed  out  of  time,-, 
more  than  four  days  after  the  trial.  This  is 
assigned  here  as  error,  'I'he  question  here 
involved  was  considered  by  this  court  as 
early  as  Williams  v.  Circuit  Court  6  Mo. 
248.  In  that  case  It  was  held  that  motions 
for  new  trial  must  oe  filed  within  four  days 
after  the  trial,  but  that  if  not  so  filed,  the 
court  might  during  the  term,  upon  sugges- 
tion of  counsel,  or  upon  it  otherwise  appear- 
ing that  substantial  justice  had  not  been 
done,  grant  a  new  trial  of  its  own  right  If 
it  refused  to  do  so,  no  error  would  lie:  if  it 
did  so,  error  would  lie  as  in  any  other  case 
to  review  the  action  of  the  court  in  granting 
a  new  trial.  Judge  McUirk  held  that  if  the 
motion  was  filed  in  time,  the  reasons  or 
grounds  therefor  might  be  filed  afterwards. 
In  Richmond's  Adm'z  r.  Werdlaw,  36  Ma 
313,  the  case  of  Williams  v.  Circuit  Court 
supra,  was  cited  and  followed,  by  refusing^ 
to  review  the  action  of  the  trial  court  in 
refusing  to  grant  a  new  trial  when  the  mo- 
tion was  filed  out  of  time.  The  doctrine  of 
the  Williams  Case  has  since  been  followed 
in  State  v.  Marshall.  36  Mo.,  loc.  dt  404; 
Moran  v.  January,  52  Mo.  523;  Bollinger  v. 
Carrier,  79  Mo.  318.  But  in  State  v.  Adams, 
84  Mo.  310,  it  was  held  that  a  trial  court 
cannot  of  its  own  motion,  grant  a  new  trial, 
except  under  section  3705,  Rev.  St  1889. 
when  the  triors  of  fact  have  erred  in  a  mat- 
ter of  law  or  have  been  guilty  of  misbe- 
havior. The  exact  point  uere  involved  was 
before  this  court  in  Bank  v.  r'orter.  148  Mo., 
loc.  dt  183,  49  S.  W.  082.  The  motion  was 
filed  within  four  days  after  the  trial,  and 
afterwards,  during  the  same  term,  the  mover 
asked  leave  to  amend  by  adding  the  addition- 
al ground  of  newly-discovered  evidence,  sup- 
porting the  application  by  proper  affidavits. 
The  leave  to  amend  was  denied.  The  St 
Louis  conrt  of  appeals  held  that  this  was 
error,  but  inis  court  reversed  that  decision, 
and  held  that  all  motions  for  new  trial  and 
all  grounds  therefor  must  be  filed  within  four 
days  after  the  trial.  Uence  there  was  no 
error  in  the  trial  court  refusing  to  consider 
the  supplemental  motion  for  new  trial  filed 
In  this  case  more  than  four  days  after  the 
trlaL 

4.  The  defendant  moved  to  strike  out  of 
the  plaintiff's  reply  so  much  thereof  as  set 
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ap  B  custom  among  traveling  salesmen  to 
use  each  other's  mileage  ticKets.  The  trial 
court  oyerruled  the  motion,  and  defendant 
preserved  the  proper  exceptions.  On  the 
trial,  however,  the  court  excluded  the  evi- 
dence offered  in  support  of  such  averments. 
The  plaintiff  abandoned  his  claim  that  he 
was  a  passenger,  and  the  court,  at  defend- 
ant's instance,  instmcted  that  he  wa&  a 
trespasser.  The  question  of  such  custom 
was  therefore  eliminated  from  the  case,  and. 
If  it  was  error  to  overrule  the  motion  to 
strike  out,  it  did  the  defendant  no  barm,  and 
was  corrected  by  the  trial  court  in  excluding 
the  testimony  In  support  of  the  allegation, 
and  in  msmicting  the  jury  that  the  plaintiff 
was  a  trespasser. 

6.  It  is  also  urged  that  the  Instruction  as 
to  the  measure  of  damages  permitted  a  re- 
covery for  necessary  expenses  for  medical 
attention,  when  there  was  no  evidence  that 
plaintiff  uaa  paid  anything  for  such  services 
or  had  become  liable  to  pay  therefor.  The 
evidence  is  that  the  plaintiff  was  treated  by 
several  physicians,  at  his  request,  among 
them  Dr.  Payne,  who  testified  that  his  serv- 
ices were  reasonably  worth  ?200.  Under 
these  circumstances,  the  plaintiff  had  become 
liable,  under  an  implied  assumpsit,  to  pay 
to  Dr.  Payne  the  reasonable  value  of  his 
services.  This  fills  the  requirements  of  the 
rule  laid  down  in  Smith  v.  Railroad  Ck).,  108 
Mo.  251,  18  S.  W.  971,  and  in  Robertson  v. 
Railroad  Co.,  162  Mo.  39»,  53  S.  W.  1082. 

6.  Finally,  It  Is  claimed  that  the  defendant 
is  released  from  liability  because  the  mile- 
age ticket  issued  to  MiUigan  and  used  by 
plaintiff  contained  an  express  release  of  lia- 
bility from  accidents  received  while  traveling 
on  a  freight  train.  This  position  is  wholly 
inconsistent  with  the  defendant's  claim  that 
it  was  such  a  fraud  for  plaintiff  to  use  Milli- 
gan's  mileage  ticket,  and  prevented  the  rela- 
tion of  passenger  and  carrier  from  attaching, 
and  left  the  plaintiff  in  the  position  of  a  mere 
trespasser.  The  court  so  declared  the  plain- 
tiff to  be,  at  deiendant's  request  Having 
succeeded  in  having  tne  plaintiff  denied  the 
benefit  of  the  mileage  ticket,  the  defendant 
cannot  take  advantage  of  the  waiver  of 
liability  contained  m  tne  ticket  It  cannot 
get  the  benefits  without  carrying  the  burdens 
Imposed  by  that  ticket  The  ticket  is  whol- 
ly outside  of  the  case  as  it  was  presented  to 
the  Jury,  and  as  it  stands  before  this  court 
For  these  reasons  tne  Judgment  of  the  court 
of  common  pleas  is  afl[lrmed.    All  concur. 


ESTES  et  al.  v.  NEUv  et  al. 

(Supreme  Coart  of  Missouri,  DiTlsion  No.  2. 
June  11,  1901.) 

PARTITION— TRANSFER  OK  PLAINTIFFS'  TITLE 
—REOPENING  JUDGMENT. 
1.  A  judgment  in  partition  for  plaintiffs  was 
affirmed  on  appeal.  On  remand  defeadaata 
filed  a  motion  in  the  nature  of  a  writ  of  coram 
nobis,  asking  the  court  to  set  aside  its  judg- 


ment, which  had  been  afSrmed,  and  its  order 
appointing  commissioners,  and  open  up  the 
whole  case  oa  an  allegation  that  plaintiffs  had 
made  a  quitclaim  deed  to  their  attorney  prior 
to  and  pending  the  partition  proceedings,  and 
after  the  plaintiffs'  interest  m  the  land  had 
been  adjudged  in  a  judgment.  There  was  no 
evidence  when  the  deed  to  plaintiffs'  attorney 
was  recorded.  Defendants  testified  that  they 
knew  nothing  of  its  existence.  Plaintiffs'  at- 
torney testified  that  he  had  mentioned  it  to  de- 
fendants' attorney,  who  did  not  deny  such 
statement  and  that  the  deed  had  been  made 
some  six  or  eight  years  before  the  motion,  and 
had  been  made  to  secure  his  fee.  BelS  that, 
as  the  record  of  the  deed  might  have  imported 
notice  of  its  existence  to  defendants  before  they 
filed  their  answer,  and  as  actual  notice  was 
given  to  defendants'  attorney  as  to  such  deed, 
the  relief  sought  will  be  denied. 

2.  Where,  after  judgment  in  partition  was 
affirmed  on  appeal,  it  appeared  that  pending 
partition  plaintiffs  had  transferred  their  inter- 
est in  the  lands  to  their  attorney  to  secure  his 
fee,  and  such  attorney  disclaimed  any  interest 
in  the  lands  set  off  to  defendants,  or  any  In- 
terest in  the  lands  set  off  to  plaintiffs  other 
than  to  secure  such  lien,  it  was  not  error  to 
overrule  a  motion  to  open  np  the  case. 

Appeal  from  circuit  court,  Laclede  county; 
L.  B.  Woodslde,  Judge. 

Action  by  Agnes  Kstes  and  others  against 
Samuel  Nell  and  others.  From  the  Judg- 
ment entered,  the  defendants  file  a  motion 
in  the  nature  of  a  writ  coram  nobis.  From 
the  judgment  entered,  defendants  appeal. 
AfiJrmed. 

This  is  a  suit  to  partition  certain  lands 
In  Wright  county.  Mo.,  between  plaintiffs  and 
defendants.  An  interlocutory  decree  was  en- 
tered in  the  circuit  court  of  Laclede  county, 
to  which  the  cause  had  been  certified  on  a 
petition  for  a  change  of  venue.  From  that 
decree  the  defendants  prosecuted  an  appeal 
to  this  court  and  the  judgment  of  the  circuit 
court  was  affirmed.  Estes  v.  Nell,  140  Mo. 
639, 41  S.  W.  940.  Prior  to  the  commencement 
of  this  partition  proceeding,  plaintiffs  bad 
commenced  and  prosecuted  successfully  an 
action  of  ejectment  against  these  defendants, 
whereby  the  Interest  of  plaintiffs  in  the  lands 
was  settled.  On  the  trial  of  the  partition  suit 
the  statute  of  limitations  was  Interposed  as 
a  defense,  but  this  court  upon  the  authority 
of  Snell  V.  Harrison,  131  Mo.  486,  32  S.  W. 
37,  held  the  statute  of  limitations  was  not 
applicable,  because  the  Judgment  In  eject- 
ment broke  the  continuity  of  the  alleged  ad- 
verse possession.  After  the  partition  cause 
was  remanded,  and  on  the  17th  day  of  Feb- 
ruary, 1898,  the  defendants  filed  what  they 
denominated  a  motion  In  the  nature  of  it  writ 
of  coram  nobis,  the  substance  of  which  was 
and  is  that  at  the  time  plaintiffs  brought 
this  suit  for  partition  they  had  no  interest 
in  the  lands  they  sought  to  partition,  but  had. 
previously  to  the  commencement  of  this  suit 
conveyed  the  same  by  quitclaim  deed  to  F. 
M.  Mansfield,  Esq.,  their  attorney  in  said 
suit  This  motion  was  filed  after  the  com- 
missioners had  been  appointed  and  had  made 
their  report  In  accordance  with  the  inter- 
locutory  decree.     Upon   the   filing  of  aald 
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motion,  Mr.  Mansfield  filed  his  disclaimer  of 
any  and  all  Interest  In  tbe  lands  set  off  and 
assigned  to  defendants  by  the  commissioners. 
The  circuit  court  heard  the  eviuence  offered 
In  support  of  the  motion,  from  which  it-  ap- 
peared that  plaintiffs  J.  1.  and  Agnes  A. 
Estes  and  S.  CX  and  Maiy  Bstes  had  execut- 
ed a  quitclaim  deed  to  part  of  the  lands  in 
suit. to  F.  M.  Mansfield,  June  1,  1886.  The 
two  attorneys  for  defendants  testified  they 
haa  no  knowledge  or  information  of  the  ex- 
istence of  this  deed  until  December,  1807. 
On  the  part  of  plaintiffs  Mr.  Mansfield  tes- 
tified that  after  the  recovery  of  the  Judgment 
in  ejectment  he  commenced  the  suit  in  parti- 
tion for  plaintiffs.  They  had  paid  blm  a  por- 
tion of  his  fee,  but  complained  they  were  un- 
able to  pay  all  of  it,  and  thereupon  he  took 
the  quitclaim  to  a  part  of  their  interest  as 
a  security  for  his  fee.  It  was  treated  by 
plaintiffs  and  himself  simply  as  an  equitable 
mortgage  to  secure  his  fee.  He  testified 
further  that  he  told  Col.  Maslck,  one  of  de- 
fendants' attorneys,  of  the  deed,  six  or  eight 
years  before  this  motion  was  filed.  Col. 
Mustek,  on  being  recalled,  stated  he  had  no 
recollection  of  Mr.  Mansfield  telling  him  of 
the  execution  of  the  quitclaim,  but  said  he 
would  not  say  It  did  not  occur.  Thereupon, 
upon  leave  of  the  court,  Mr.  Mansfield  was 
made  a  party,  and  the  court  denied  the  mo- 
tion. No  exception  whatever  was  saved  to 
Mr.  Mansfield's  evidence  to  the  effect  that 
he  merely  held  the  quitclaim  as  security  for 
his  fees,  or  to  the  making  him  a  party  to 
the  suit  The  defendants  then  asked  to  file 
a  new  or  amended  answer  to  traverse  Mans- 
field's title,  and  pleading  the  statute  of  lim- 
itations, which  the  court  refused.  The  court 
found,  as  a  matter  of  fact,  that  Mansfield 
merely  held  an  equitable  mortgage  on  said 
lands,  and  Mansfield  accepted  the  judgment 
as  binding  on  him. 

H.  C.  Young  and  T.  H.  Muslck,  for  appel- 
lants. W.  D.  Tatlow  and  F.  M.  Mansfield, 
for  respondents. 

GANTT,  J.  (after  stating  the  facts).  By 
their  motion  defendants  sought  to  set  aside 
the  Interlocutory  Judgment  which  had  been 
affirmed  In  this  court  upon  the  ground  that 
the  finding  of  the  court  that  plaintiffs  were 
the  owners  of  certain  interests  in  said  land 
was  not  true.  In  a  word,  they  sought,  after 
the  coming  In  of  the  commissioner's  report, 
to  open  up  the  whole  case,  and  retry  a  fact 
which  the  court  had  found  as  a  basis  for  Its 
Interlocutory  decree;  and  the  question  arises, 
can  this  be  done'nnder  a  writ  of  coram  nobis, 
or  a  motion  like  this?  The  proceeding  is 
really  a  motion  for  a  new  trlaL  The  trial 
court  heard  the  evidence,  and  found  as  a 
fact  that  plaintiffs  were  stUl  the  bona  fide 
owners  of  the  shares  set  off  to  them,  and  that 
Mr.  Mansfield's  quitclaim  deed  was  merely 
an  equitable  mortgage  as  between  him  and 
his  clients,   the  plaintiffs;    and  there  was 


evidence  from  which  it  might  have  found 
that  defendants'  counsel  had  full  knowledga 
of  this  arrangement  to  secure  Mr.  Mans- 
field's fee  some  six  or  eight  years  before  this 
motion  was  made.  Vjfoa  analogy  to  motions 
for  new  trial  bottomed  upon  newly-discov- 
ered evidence  the  court  was  fully  Justified 
in  overruling  the  motion  upon  the  showing 
made.  But,  treating  the  paper  as  a  motion 
in  the  nature  of  a  writ  of  coram  nobis,  did 
the  court  err  in  refusing  to  set  aside  Its 
Judgment,  which  had  been  affirmed  by  this 
court,  and  Its  order  appointing  commission- 
ers, and  open  up  the  whole  case,  upon  the  al- 
legation that  plaintiffs  had  made  a  quitclaim 
deed  to  their  attorney  prior  to  or  pending  the 
partition  proceeding,  and  after  the  plain- 
tiffs' interest  In  the  lands  had  been  adjudged 
In  ejectment?  The  usual  way  of  bringing 
such  matters  before  the  court  according  to 
the  practice  In  this  state  Is  by  motion  sup- 
ported by  affidavits  or  evidence.  Ex  parte 
Gray,  77  Mo.  161;  Neenan  v.  City  of  St.  Jo- 
seph, 126  Mo.  03,  28  S.  W.  063,  and  cases 
cited.  The  proceeding  has  been  invoked, 
and  relief  granted,  when  judgments  have 
been  rendered  against  minors  who  appeared 
by  attorneys,  married  women,  slaves,  deceas- 
ed persons,  and  upon  unauthorized  appear- 
ance of  counsel.  The  motion  or  petition,  it 
has  been  ruled,  must  show  that  the  movant 
or  petitioner  was  prevented  from  making 
the  defense  by  surprise,  accident,  mistake, 
or  fraud  of  the  adversary  without  fault  on 
his  part  Thus,  in  Dunnivant  v.  Miller,  1 
Baxt.  227,  the  petition  was  held  Insufficient, 
which  alleged  that  the  case  was  taken  up 
out  of  order  by  accident  or  mistake,  but  fail- 
ed to  set  forth  in  what  the  accident  or  mis- 
take consisted.  Recurring  now  to  the  mo- 
tion, it  alleged  the  execution  by  plaintiffs 
of  the  quitclaim  to  their  attorney,  Mr.  Mans- 
field, the  Ignorance  of  defendants  of  Its  ex- 
ecution, its  filing  for  record  July  8,  1807, 
and  that  Mansfield  fraudulently  concealed 
its  execution.  In  support  of  this  motion  no 
proof  was  made  when  the  deed  was  record- 
ed, and  counsel  for  defendants  contented 
themselves  with  testifying  they  Icnew  noth- 
ing of  its  existence.  On  the  contrary,  Mr. 
Mansfield  testified  positively  that  he  told 
Col.  Mustek  of  its  existence  and  Its  purpose,  _ 
and  thereupon  Col.  Muslck  testified  he  would  ' 
not  say  Mansfield  had  not  so  told  him.  If 
defendants'  counsel  had  this  knowledge,  and 
did  not  avail  themselves  of  It  for  six  or  eight 
years,  their  negligence  in  not  bringing  it  to 
the  attention  of  the  court  until  the  case  had 
gone  to  Judgment,  and  the  report  of  the  com- 
missioners bad  been  made,  was  gross,  and 
estopped  them  from  complaining  when  they 
did.  A  party  cannot  be  allowed  to  sit  by 
and  permit  opposing  counsel  and  the  court 
to  proceed  on  the  theory  that  they  will  not 
use  certain  facts  in  the  defense  of  the 
cause  until  Judgment  is  rendered,  and  then 
bring  it  forward  to  overturn  the  solemn  ad- 
judications of  the  court.    Upon  the  showing 
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made,  tbe  record  of  the  deed  mlgbt  have  1m- 
Iiarted  notice  of  Its  existence  to  defend- 
4intB  before  they  filed  their  answer,  and,  at 
4ll  events,  the  actual  knowledge  imparted 
t)7  Mr.  Mansfield  to  Col.  Muslck.  which  the 
latter  would  not  deny,  made  It  obligatory 
upon  the  latter  to  avail  himself  in  bis  first 
answer,  if  at  all.  We  think  the  circuit 
court  correctly  ruled  It  was  Insufficient.  As 
to  the  point  that  the  evidence  that  the  quit- 
claim was  a  mere  security  for  Mansfield's 
tee  was  incompetent,  the  record  discloses 
.«io  exception  was  taken  to  It,  and,  of  course, 
ttat  matter  Is  not  open  for  review  in  th'-? 
-court  The  subsequent  deeds  of  Mansfield 
-to  Ooode  and  Cravens  were  not  counted  upon 
for  relief,  and,  as  Mansfield  was  made  a  par- 
ty to  the  suit  without  objection  or  exception, 
.and  disclaimed  on  the  record  all  and  any  in- 
terest In  the  I&nds  set  off  to  defendants,  and 
-as  the  record  completely  estops  Mansfield 
-from  claiming  any  other  Interest  than  an  eq- 
uiitable  lien  for  his  fee  as  between  himself 
-and  plalntlfTs,  it  Is  clear  that  no  reversible 
error  was  committed  in  overruling  the  mo- 
tion to  open  up  the  case,  and  the  Judgment 
is  afllrmed. 

SHERWOOD,   P.  J.,  and  BURGESS,  J., 
concur. 


LOOKE  et  al.  t.  McPHERSON. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

May  14,  1901.) 

DKSCENT  AND  DISTRIBXmON— CONPTJCT  OF 
LAWS-DEATH  OF  HARRIBD  WOMAN  WITH- 
OUT DBSCENDANTS-HUSBAND'S  RIQHT  TO 
PERSONAL  ESTATE. 

Plaintiff,  a  resident  of  New  York,  married 
a  woman  who  resided  in  Missouri.  They  in- 
tended to  make  New  York  their  residence,  and 
he  returned  there  shortly  after  the  marriage; 
the  wife  remaining  until  certain  property  be- 
longing to  her  cooid  be  disposed  of.  Within 
a  month  after  her  marriage  she  died,  leaving 
no  desceodants;  two  brothers  being  her  next 
of  kin.  There  is  no  statute  of  distribution  in 
New  York  applying  to  the  estate  in  personal 
property  of  a  married  woman  dying  without 
descendants;  the  law  being  that  the  surviving 
husband  takes  the  estate  by  the  title  to  his 
wife's  personal  property  that  vested  in  him  at 
marriage  by  the  common  law.  Rev.  St.  1809, 
(  254,  provides  that,  when  administration  shall 
be  taken  in  Missouri  on  the  estate  of  any  per- 
son who  at  the  time  of  his  decease  was  an  in- 
habitant of  any  other  state  or  country,  his 
personal  estate  shall  be  distributed  and  dis- 
posed of  according  to  the  laws  of  the  state  or 
country  of  which  he  was  an  inhabitant.  Beld, 
where  administration  was  had  in  Missouri,  in 
an  action  by  the  husband,  as  domiciliary  ad- 
ministrator appointed  in  New  York  and  as  sur- 
viving husband,  that,  assuming  decedent's  resi- 
dence to  be  in  New  York,  the  personalty  in  the 
liands  of  the  Missouri  administrator  would  be 
distributed  between  decedent's  brothers  accord- 
ing to  the  law  of  Missouri,  since  there  is  no 
statute  of  distribution  applicable  in  New  York, 
and  the  husband  does  not  acquire  such  titie 
to  his  wife's  personalty  by  marriage  in  Mis- 
souri as  he  would  if  married  in  New  York. 

Appeal  from  St.  Louis  circuit  court;  H.  D. 
Wood,  Judge. 


Action  by  William  J.  McPbers(Mi  against 
William  C.  Locke  and  others.  From  a  judg- 
ment of  the  circuit  court  reversing  a  decree 
in  favor  of  plaintiff  rendered  in  the  probate 
court,  plaintiff  appeals.    Affirmed. 

This  suit  arises  in  the  administration  of 
the  estate  of  Mary  B.  McPherson,  deceased, 
and  concerns  its  distribution.  The  contest 
is  between  the  respondents,  who  were  the 
brothers,  claiming  as  distributees,  and  the 
appellant,  who  was  the  husband  of  the  intes- 
tate. The  facts  are  as  follows:  On  Febru- 
ary 20,  1S95,  the  intestate,  who  up  to  that 
date  was  Mary  B.  McVean,  intermarried 
with  the  appellant,  William  J.  McPherson. 
At  the  date  of  her  marriage  she  was  living 
In  St.  Loals,  and  had  resided  here  for  sev- 
eral years,  and  owned  considerable  real  and 
personal  property  In  this  state.  The  api>el- 
lant  William  3.  McPherson,  was  then,  and 
for  many  years  had  been,  and  has  since  con- 
tinued to  be,  a  resident  and  citizen  of  New 
York.  They  were  married  in  St.  Louis,  out 
it  was  her  Intention  to  go  with  her  husband 
to  his  home,  in  New  York,  and  that  was  to 
be  their  residence.  But  her  going  was  de- 
ferred until  she  might  dispose  of  her  house 
here.  Her  husband  returned  to  his  home, 
leaving  her  in  St.  Louis,  where  in  a  few 
days  she  was  taken  ill,  and  died  March  22. 
1895,  it  being  little  more  than  one  month 
after  her  marriage,  and  she  died  Intestate, 
leaving  no  descendants.  Her  two  brothers 
are  her  next  of  kin.  The  Mississippi  Valley 
Trust  Company  was  appointed  admlnisttator 
of  her  estate  In  this  state,  and  paid  all  debts 
for  which  it  was  liable,  and  has  on  band  a 
considerable  amount  of  personal  property  for 
distribution,  and  is  ready  to  make  final  set- 
tlement. The  husband  was  appointed  ad- 
ministrator In  New  York,  and,  claiming  to 
be  the  domiciliary  administrator,  and  also 
claiming  as  Burvlving  husband,  filed  his  pe- 
tition in  the  St  Louis  probate  court  asking 
that  the  Missouri  administrator  turn  over 
to  him  tbe  personal  property  in  hand.  The 
probate  court  decided  in  his  favor,  but  on 
appeal  to  the  circuit  court  the  Judgment  was 
that  the  estate  be  distributed  to  the  two 
brothers,  from  which  Judgment  the  husband 
has  taken  this  appeal. 

John  H.  Overall,  for  appellant  Adlel 
Sherwood,  John  R.  Myers,  and  Geo.  B.  Smith, 
for  respondents. 

VALLIANT,  J.  (after  stating  the  facts). 
The  sole  question  is  whether  the  estate  is  to 
be  distrilnited  according  to  the  statutes  of  this 
state  relating  to  descents  and  distributions, 
or  according  to  the  law  of  New  York  deter- 
mining the  rights  of  a  husband  in  per8on.il 
property  tliat  belonged  to  his  deceased  wife 
in  her  lifetime.  There  Is  an  Interesting  and 
learned  discussion  in  the  briefs  of  counsel  on 
the  question  whether  the  deceased,  who  was 
up  to  that  time  a  resident  and  citlaen  of  this 
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state,  became  on  her  marriage  a  resident  and 
citizen  of  New  York,  or  an  Inhabitant  of  that 
state,  within  the  meaning  of  onr  statute  ptes- 
ently  quoted.  If  the  view  we  have  talceu  of 
the  subject  In  the  end  is  correct,  it  would  not 
be  decisive  of  this  case  to  concede  that  appel- 
lant is  right  in  his  contention  that  on  the  In- 
stant of  her  marriage  the  wife  became  an  in- 
habitant of  New  Yorlt.  Appellant's  proposi- 
tion is  that  immediately  upon  the  marriage 
the  al)ode  of  the  husband  In  New  York  be- 
came the  abode  of  the  wife,  and  although  her 
sudden  Illness  and  death  prevented  her  re- 
luoval  In  fact  and  her  death  ocQuned  in  this 
state,  yet  she  was.  at  that  time.  In  contem- 
plation of  law,  an  Inhabitant  of  New  York, 
and  her  personal  property  here  Is  to  be  dis- 
tributed according  to  the  laws  of  New  York. 
Our  statute  on  which  appellant  relies  Is: 
"When  administration  shall  be  taken  In  this 
state  on  the  estate  of  any-person,  who  at  Ibe 
time  of  his  decease  was  an  inhabitant  of  any 
other  state  or  country  •  •  •  his  persoual 
estate  shall  be  distributed  and  disposed  of 
according  to  the  laws  of  the  state  or  country 
of  which  he  was  an  Inhabitant"  Rev.  St 
]899,  i  254.  This  has  been  the  statute  law 
of  this  state  since  1845  (Rev.  St  1S45,  p.  102, 
$  19),  and  has  been  repeated-  without  chnuge 
in  all  revisions  since  that  date.  At  the  origin 
of  the  enactment  onr  statute  In  regard  to  the 
property  rights  of  married  women  was  not  in 
existence;  we  are  not  therefore,  forced  to 
construe  It  as  applying  to  such  case  unless  its 
provisions  naturally  embrace  It  Assuming 
for  the  present  that  the  Intestate  at  the  time 
of  her  death  was  an  Inhabitant  of  New  York, 
the  difficulty  in  applying  that  statute  to  this 
case  is  that  in  New  York  there  Is  no  statute 
of  distribution  applying  to  the  estate  of  a 
married  woman  dying  without  descendants. 
The  law  of  that  state  in  reference  to  the  ad- 
ministration of  the  estate  of  an  intestate  does 
not  recognise  that  a  married  woman  without 
a  descendant  has  an  estate  In  personal  prop- 
erty to  pass  in  succession  at  her  death.  The 
snrvirlng  husband  in  such  case  takes  the  es- 
tate, not  as  distributee  or  under  the  statute  of 
distributions,  but  by  the  title  that  vested  In 
him  at  bis  marriage,  by  the  common  law,  to 
an  bit  wife's  personal  property  and  choses  in 
action.  There  Is  in  that  state  a  statute  mak- 
ing the  personal  property  owned  by  a  woman 
at  the  date  of  her  marriage  her  separate  es- 
tatie,  but  according  to  the  decisions  to  which 
we  have  be«i  referred,  construing  it  the  ef- 
fect of  that  statute  in  a  case  like  this  is  only 
to  suspend  the  husband's  common-law  mar- 
ital rights  during  the  life  of  his  wife.  The 
statutes  and  decisions  at  New  York  bearing 
on  the  rights  of  the  parties  were  In  evidence 
at  the  trial  in  the  circuit  court,  and  the  appel- 
lant being  himself  a  distinguished  lawyer  of 
that  state,  was  a  witness,  and  testified  as 
an  expert  on  that  subject.  It  was  shown 
that  the  common  law  prevailed  there,  except 
as  altered  by  statute.  Tbe  statute  of  dis- 
tribution was  shown  In  evidence,  with  this 


clause,  of  date  1813:  "The  preceding  provi- 
sions respecting  the  distribution  of  estates 
shall  not  apply  to  personal  estates  of  married 
women;  but  their  husbands  may  demand,  re- 
cover and  enjoy  tbe  same  as  they  are  entitled 
by  the  rules  of  tbe  'common  law."  Then,  in 
1848,  the  statute  above  mentioned,  making  a 
married  woman's  personal  property  her  sep- 
arate estate,  was  passed;  and  afterwards,  in 
1867,  the  above-quoted  clause  of  the  statute 
of  distributions  was  amended  to  read  as  fol- 
lows: "The  preceding  provisions  respecting 
tbe  distribution  of  estates  shall  apply  to  the 
personal  estates  of  married  women  dying 
leavhug  descendants  them  surviving;  and  the 
husband  of  any  such  deceased  married  woman 
shall  be  entitled  to  the  same  distributive 
share  in  the  personal  estate  of  his  vrlfe  to 
which  a  widow  Is  entitled  in  the  personal  es- 
tate of  her  deceased  husband  by  the  provisions 
of  this  chapter  and  no  more."  Laws  1867,  p. 
1929,  (  79.  In  Barnes  v.  Underwood,  47  N.  Y. 
361,  the  court  of  appeals  had  under  considera- 
tion the  subject  of  the  rights  of  a  husband, 
who  had  survived  his  wife,  In  the  personal 
estate  left  by  her,  she  leaving  no  descendants; 
and  those  statutes  were  construed.  It  was 
pointed  out  in  that  case  that  at  common  law 
the  marriage  was  an  absolute  gift  to  the  hus- 
band of  the  personal  property  of  which  the 
wife  was  possessed,  and  also  as  to  choses  In 
action  reduced  to  possession  during  coverture, 
but,  as  to  those  not  reduced  to  possession 
during  her  life,  the  husband  was  entitled  to 
administer  on  her  estate,  and  reduce  them  to 
possession  In  that  way  for  his  own  use.  But 
It  was  shown  that  the  title  he  derived  to  the 
property  was  not  under  the  statute  of  distri- 
butions, but  under  the  common  law,  whereby 
be  bad  the  right  to  administer,  and  thereby 
appropriate  the  property  to  his  own  use,  and 
that  such  was  the  common-law  right  Incident 
to  all  administrators  until  the  statute  of  dis- 
tributions of  22  &  23  Oar.  11.  was  enacted, 
which,  in  terms,  like  tbe  New  York  statute 
of  1813,  above  quoted,  excepted  from  its  oper- 
ation estates  of  married  women.  The  court 
then  takes  up  for  consideration  the  clause  of 
the  statute  of  1813,  and  Its  amendment  in 
1867,  as  both  are  above  quoted.  The  lan- 
guage of  the  court  (loc.  dt.  356)  Is:  "Section 
75  contains  provisions  respecting  the  distri- 
bution of  estates  of  deceased  persons,  but 
it  Is  obvions,  in  view  of  the  provisions  of  the 
twenty-ninth  and  thirtieth  sections,  and  the 
entire  absence  of  any  provisions  for  tbe  hus- 
band, that  they  were  not  Intended  to  apply  to 
the  estates  of  married  women  leaving  sur- 
viving husbands;  but  to  remove  all  doubt, 
the  seventy-ninth  section  was  enacted,  ex- 
pressly exempting  such  estates  from  their 
operation,  and  declaring  that  their  husbfinds 
'may  demand,  recover  and  enjoy'  such  estates 
as  they  are  entitled  by  the  rules  of  the  com- 
mon law."  Section  79,  referred  to.  Is  the 
clause  of  the  statute  of  1813  as  above  quoted. 
Then,  after  pointing  out  that  the  amendment 
of  1867  applied  only  when  the  deceased  wife 
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left  descendants,  the  court  referred  to  tiie 
statutes  of  1S48  and  1849,  giving  the'  wife  the 
separate  estate  In  her  personal  property,  and 
said:  "The  statutes  of  1S48  and  1819  did  not 
affect  this  right  Those  statutes  gave  the 
wife  control  of  her  separate  estate,  with  pow- 
er of  testamentary  disposition  during  her  life; 
but,  if  she  died  intestate,  the  rights  of  her 
husband,  as  her  successor,  are  not  affected. 
They  prevent  the  husband  from  recovering 
possession  and  acquiring  title  during  cover- 
ture, but  they  do  not  prevent  admlnlstratlan 
by  him,  and  consequent  enjoyment  of  the 
property,  upon  the  death  of  the  wife.  He  has 
the  same  rights  to  property  which  be  cannot 
reduce  to  possession  by  reason  of  the  statutes 
that  be  bad  to  that  which  he  did  not  reduce 
to  possession  before  the  statutes  were  pass- 
ed." The  subject  was  again  before  the  court 
In  Robins  v.  McClure,  100  N.  Y.  328,  3  N.  E. 
663;  and  It  was  then  held  that  what  was  said 
in  Barnes  v.  Underwood,  supra,  to  the  effect 
that  the  husband  derived  his  title  to  the  per- 
sonal property  left  by  his  deceased  wife  by 
virtue  of  his  right  to  administer,  was  not  in 
accord  with  the  former  decision  of  that  court, 
and  was  not  approved.  The  court  said:  "The 
rule  of  the  common  law,  which  authorized 
the  husband  to  hold  the  property  of  bis  wife 
by  virtue  of  administration,  has  been  extend- 
ed In  this  state  so  as  to  enable  him  to  hold  the 
same  also  by  virtue  of  his  marital  rights, 
and  numerous  cases  sustain  this  doctrine." 
Then  follows  a  discussion  In  which  It  Is 
shown  that,  wlxlle  the  husband  has  the  right 
to  administer,  his  title  to  the  property  does 
not  depend  on  his  doing  so,  but  exists  Jure 
marltl,  even  in  spite  of  administration  by  an- 
other. The  court  then  concludes  that  the 
married  woman's  statutes  of  1848  and  1S48 
made  no  change  In  the  husbaad's  common- 
lAw  rights  to  her  personal  property  left  at 
her  death,  and  that  he  took  it  not  by  virtue 
of  his  right  to  administer,  not  by  way  of  suc^ 
cession,  and  not  by  force  of  any  statute  of 
distribution,  but  by  force  of  the  common  law, 
which  gave  him  title  Jure  maritl  to  his  wife's 
perscmal  property.  If,  therefore,  we  are  to 
follow  the  decisions  of  the  New  Tork  court 
of  appeals  to  which  we  are  referred,  ia  order 
to  adjudge  the  appellant  entitled  to  the  estate 
In  question  we  must  hold  that  by  virtue  of 
bis  marriage  In  Missouri  he  acquired  title  to 
all  her  personal  property,  subject  only  to  her 
right  to  the  sole  use  and  disposal  of  It  during 
her  life,  and  independent  of  our  statutes  di- 
recting the  distribution  of  estates  of  intes- 
tates. Our  married  woman's  statute  makes 
no  exception  In  favor  of  a  nonresident  hus- 
band. If  the  appellant  In  this  case  by  his 
marriage  acquired  such  a  title  to  his  wife's 
personal  property,  every  husband  marrying 
In  this  state  a  woman  with  personal  property 
ao4ulres  a- like  right.  This  court  has  never 
yet  put  such  a  construction  on  our  married 
woman's  act.  When  a  married  woman  dies 
Intestate,  leaving  personal  property  that  she 
bad  held  In  her  lifetime  as  her  statutory 


separate  estate.  It  passes  to  her  administra- 
tor, and  is  distributed  on  final  settlement  ac- 
cording to  the  same  statutes  that  direct  the 
course  of  distribution  of  any  other  Intestate's 
estate.  Section  254,  Rev.  St.  1899,  above 
quoted,  and  on  which  the  appellant  relies, 
by  its  very  terms  applies  only  to  property 
that  belonged  to  the  Intestate  In  his  lifetime, 
and  which  become  on  final  settlranent  a  sub- 
ject of  distribution  according  to  the  laws  di- 
recting the  coarse  of  distribution  of  such  es- 
tates. It  was  enacted  long  Taetore  we  had  a 
statute  taking  away  the  husband's  common- 
law  marital  rights  to  his  wife's  personal  prop- 
erty, and  therefore  did  not  contemplate  the 
wife's  peculiar  estate.  It  'directs  that  when 
the  estate  Is  ready  for  distribution  It  shall 
be  distributed  according  to  the  laws  of  the 
state  or  country  of  which  the  Intestate  was 
an  inhabitant  But  In  this  case.  If  the  Intes- 
tate was  an  Inhabitant  of  New  York,  we  can- 
not distribute  her  estate  according  to  the  Ia,ws 
of  that  state,  because  under  the  laws  of  that 
state  the  statute  of  distributions  does  not  ap- 
ply to  the  estate  of  a  married  woman  dying 
without  descendants,  for  the  reason  that  un- 
der the  law  of  that  state  there  was  no  estate 
to  distribute,  and  it  belonged  to  the  surviving 
husband  by  his  common-law  marital  rights. 
To  give  section  254  application  to  this  case, 
we  must  construe  It  as  referring  not  to  the 
foreign  statute  of  distributions,  but  to  the 
foreign  law  regulating  the  respective  rights 
of  husband  and  wife  incident  to  marriage. 
And  we  must  say,  also,  that  It  modifies  the  ef- 
fect of  our  statute  relating  to  the  separate 
property  of  married  women.  If  we  are  to 
recognize  that  a  citizen  of  New  York  marry- 
ing in  this  state  acquires  by  vlrtae  of  his 
marriage  the  interest  In  his  wife's  estate 
owned  here  that  he  would  have  acquired  if  he 
had  married  In  his  own  state  a  wife  owning 
like  property  there,  we  would  also  have  to 
recognize  the  absolute  rights  of  a  husband 
coming  from  a  state  or  country  where  the 
common  law  on  the  subject  was  unabridged. 
We  do  not  recognize  any  such  qualification 
of  the  rights  of  married  women  under  our 
statute.  Since,  therefore,  the  husband  did  not 
by  vlrtae  of  his  marriage  here  acquire  such 
title  to  his  wife's  personal  property  as  he 
would  have  acquired  to  such  property  In  New 
Tork  if  they  had  beoi  married  there,  and 
since  there  is  no  statute  of  distributions  in 
New  York  by  which  he  can  take  the  estate, 
he  has  no  title  to  it  Section  264,  above 
quoted.  Is  but  a  legislative  expression  of  a 
well-recognized  rule  of  private  International 
law;  but,  since  we  find  no  foreign  law  to 
govern  the  case  in  hand,  that  statute  has  no 
application,  and  we  must  administer  the  es- 
tate according  to  our  own  statutes. 

There  are  other  questions  discussed  In  the 
briefs,  but,  as  the  pnqpositicxu  above  consid- 
ered dispose  of  the  whole  case,  there  will  be 
no  necessity  for  deciding  them.  The  Judg- 
ment of  the  circuit  court  ia  a£Brmed.  All 
concur. 


Digitized  by 


Google 


Ho.) 


STINSON  V.  CALL. 


729 


STINSON  T.  CALL. 

(Supreme  Ooort  of  Missouri,  Dlrlsion  No.  2. 
June  11,  1901.) 

BXEODTION— EXEMPTION— HOMESTEAD- 
LEVY— A  PPRAISBMENT. 

1.  Under  Const  1875,  art.  6.  S  12,  eiving  the 
supreme  court  jurisdiction  of  appeals  involv- 
ing  the  title  to  real  estate,  such  court  has 
jurisdictioa  of  aa  appeal  from  an  order  sus- 
taining  a  motion  to  set  aside  an  execution  sale 
of  real  estate  claimed  by  defendant  to  be  ex- 
empt aa  his  homestead. 

2.  Rev.  St.  ISSO,  §  5441,  provides  that  a 
debtor's  homestead  shall  be  subject  to  execu- 
tion on  all  causes  of  action  existing  at  the  time 
of  acquiring  such  homestead,  and  for  that  pur- 
pose such  time  shall  be  the  date  of  filing  in 
the  proper  office  for  the  record  of  deeds  the 
deed  of  such  homestead,  when  the  party  holds 
title  by  deed.  Beld,  that  the  word  "deed"  in 
such  statute  waa  nomeu  generalissimum,  which 
included  a  patent  under  the  federal  homestead 
act;  and  hence,  where  debtor's  patent  had  not 
been  recorded,  the  land  so  patented  and  used 
as  a  homestead  waa  subject  to  execution. 

3.  Key.  St.  1889,  f  4903,  authorizes  the  head 
of  a  family  to  select  and  hold  exempt  from  ex- 
ecution any  property,  real  or  personal,  not  ex- 
ceeding in  value  $300.  Section  490T  provides 
that  it  shall  be  the  duty  of  the  officer  making 
a  levy  to  apprise  the  person  against  whom  such 
execution  is  issued  of  the  property  exempt  from 
execution,  and  his  right  to  hold  the  same  as 
exempt  from  attachment,  and  requires  that  be- 
fore levy  the  officer  shall  summon  appraisers, 
who  shall  appraise  and  set  apart  to  the  defend- 
ant the  property  exempt  to  him  under  the  law. 
Held,  that  where  a  debtors  homestead  was  sub- 
ject to  execution  he  was  nevertheless  entitled 
to  elect  to  have  a  part  of  the  same,  to  the 
value  of  $800,  set  off  to  him  as  exempt;  and 
hence,  where  Ute  officer  neglected  to  inform  him 
of  bis  ri^t  of  election,  but  levied  and  sold 
the  homestead  without  any  property  being  set 
off,  the  sale  was  invalid,  and  was  properly  set 
aside  on  motion. 

4.  A  motion  made  by  a  debtor  as  soon  aa 
he  learned  of  the  levy  was  within  due  time. 

Appeal  from  circuit  court,  Lawrence  coun- 
ty; J.  C.  Lamson,  Judge. 

Action  by  James  L.  Stinson  against  Wil- 
liam L.  Call.  Prom  an  order  sustaining  de- 
fendant's motion  to  set  aside  a  sale  of  de- 
fendant's land  on  execution  Issued  on  a  Jus- 
tice's judgment  In  favor  of  plaintiff,  he  ap- 
peals.   Affirmed. 

The  plaintiff  recovered  judgment  against 
defendant  before  a  justice  of  the  pence. 
Upon  a  return  of  nulla  bona,  a  transcript 
was  filed  In  the  office  of  the  circuit  derk, 
and  execution  thereon  Issued,  and  was  levied 
on  the  land  of  defendant  After  a  sale  of 
the  land  by  the  sheriff,  defendant  moved  to 
quash  and  set  aside  the  sale.  This  motion 
was  sustained,  and  plaintiff  appeals. 

Wn>.  B.  Skinner,  for  appellant.  Jos.  M. 
McPherson'  and  B.  H.  Landrum,  for  respond- 
ent 

OANTT,  J.  1.  Upon  the  authority  of  Hc- 
Anaw  T.  Hatthis,  129  Mo.  142,  31  S.  W.  844. 
Jurisdiction  of  this  appeal  Is  vested  In  this 
oonrt 

2.  The  circuit  court  set  aside  the  sale  be- 
cause It  held  that  the  lands  of  defendant  sold 


under  the  execution  were  exempt  from  sale 
under  execution  because  they  constituted  his 
homestead.  It  appears  that  some  five  years 
or  more  prior  to  June  28,  1888,  William  L. 
Call,  the  defendant,  under  the  homestead  act 
of  congress  of  May  20,  18ti2,  duly  entered 
the  east  half  of  lots  7  and  8  of  the  N.  W.  % 
of  section  2,  township  29,  range  26,  In  Law- 
rence county.  Mo.  He  built  thereon  a  dwell- 
ing house,  and  has  ever  since  lived  thereon 
as  a  housekeeper  and  head  of  a  family.  Hav- 
ing compiled  with  the  homestead  act  of  con- 
gress, he  received  bis  patent  to  this  land, 
and  the  land  was  certified  to  the  clerk  of  the 
county  court  by  the  state  register  of  lands, 
under  date  of  August  6,  1889,  as  subject  to 
taxation,  and  was  entered  on  the  phit  book 
of  Lawrence  county,  on  file  In  the  county 
clerk's  oSBce.  On  February  3,  1890,  defend- 
ant executed  bis  promissory  note  to  Aletha 
Oum  for  $80,  payable  12  months  after  date, 
with  10  per  cent  interest  from  date.  This 
note  was  duly  assigned  to  plaintiff  In  July, 
189U,  and,  as  already  stated,  plaintiff  obtain- 
ed judgment  thereon,  and  the  execution  was 
levied  on  this  land,  and  the  sale  advertised 
for  18th  day  of  August,  1897.  On  the  17th 
day  of  August  defendant  filed  bis  motion  to 
quash  the  execution  and  levy  because  the 
land  was  not  subject  to  levy  and  execution, 
and  because  It  was  his  homestead,  and  be- 
cause the  sheriff  did  not  notify  him  of  his 
exemptions,  or  permit  him  to  claim  his  home- 
stead. This  motion  was  not  passed  upon  till 
August  26,  1897,  and  in  the  meantime  the 
land  had  been  sold.  Upon  the  hearing  the 
court  sustained  the  same,  and  defendant  fil- 
ed a  supplementary  motion  to  set  aside  the 
sale,  which  was  also  sustained  to  the  action 
of  the  court  In  sustaining  said  motions. 
Plaintiff  duly  excepted,  and  afterwards  mov- 
ed the  court  to  set  aside  Its  said  orders, 
which  the  court  overruled,  and  plaintiff  ex- 
cepted, and  appeals. 

The  Important  and  interesting  question 
arises,  was  defendant's  homestead  exempt 
from  sale  under  execution,  his  patent  there- 
for not  having  been  filed  In  the  office  of  the 
recorder  of  deeds  prior  to  the  accruing  of 
plalntiirs  debt?  The  proofs  amply  sustain 
the  contention  of  defendant  that  he  was  the 
head  of  a  family,  and  occupied  the  land  as 
a  homestead,  and  that  it  was  worth  less  than 
$1,500,  and  If  the  date  of  his  patent  from 
the  United  States,  to  wit,  AprU  22,  1889, 
shall  govern,  he  had  acquired  it  prior  to  in- 
curring the  debt  for  which  plalntlfTs  judg- 
ment was  rendered;  but  plaintiff  relies  upon 
section  5441,  Kev.  St  Mo.  1889,  which  pro- 
vides that  "such  homestead  shall  be  subject 
to  attachment  and  levy  of  execution  upon  all 
causes  of  action  existing  at  the  time  of  the 
acquiring  such  homestead  except  as  herein 
otherwise  provided;  and  for  this  purpose 
snch  time  shall  be  the  date  of  the  filing  In 
the  proper  office  for  the  records  of  deeds, 
the  deed  of  such  homestead  when  the  party 
holds  title  by  deed,  but  when  be  holds  title 
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by  descent  or  devise,  from  the  time  he  be- 
comes Invested  with  the  title  thereto;  and 
in  case  of  existing  estates  such  homestead 
shall  not  be  subject  to  attachment  or  levy 
of  execution  upon  any  liability  hereafter  cre- 
ated." If  the  word  "deed"  In  the  foregoing 
statute  is  nomen  generalisslmum,  and  in- 
cludes a  patent  from  the  United  States,  it  is 
obvious  that  plaintiff  Is  right  in  his  conten- 
tion, because  defendant  had  no  estate  exist- 
ing in  this  land  when  the  homestead  statute 
was  enacted,  and  his  patent  thereto  was  not 
filed  when  he  executed  the  note  sued,  and 
for  tliat  matter  It  had  not  been  filed  when 
the  cause  was  tried  in  the  circuit  court;  for, 
as  was  said  in  Tennent  v.  Pruitt,  94  Mo.  149, 
7  S.  W.  23:  "If  any  question  relating  to 
the  homestead  law  is  settled,  it  is  that,  be- 
fore the  owner  of  land  can  claim  it  as  being 
exempt  from  sale  for  the  payment  of  his 
debts,  it  must  appear  that  he  occupied  It  and 
used  It  as  such,  and  that  the  acquisition  of 
the  homestead  rights,  as  against  creditors, 
dates  from  the  time  of  his  flllng  his  deed  for 
record."  Parra  v.  Qulgly,  67  Mo.  284;  Shlnd- 
ler  v.  Olvens,  63  Mo.  395;  State  v.  Dlvellng, 
66  Mo.  380. 

Counsel  for  defendant  points  out  the 
differences  between  a  patent  and  a  deed,  and 
Insists  that  a  patent  is  not  Included  In  the 
term  "deed"  used  in  this  statute,  and  there- 
fore it  was  not  necessary  to  record  it  He 
argues  that  our  statutes  require  that  a  deed 
must  be  recorded,  and  that  a  patent  may  be 
recorded,  but  It  is  settled  law  that  the  record 
of  neither  is  essential  to  Its  validity  to  pass 
title.  The  recording  acts  dispense  with  other 
proof  of  execution  in  some  Instances,  and  are 
chiefly  designed  to  carry  notice  to  subsequent 
purchasers  and  lienors.  After  all,  the  ques- 
tion for.  our  determination  Is  whether  the 
legislature  intended  to  require  all  grants  and 
conveyances,  including  patents,  by  which  a 
homestead  was  acquired,  should  be  recorded, 
and  that  the  date  of  their  flllng  should  be 
the  commencement  of  the  homestead  exemp- 
tion as  to  all  homesteads  acquired  after  the 
passage  of  the  homestead  law.  It  will  be 
observed  that  the  act  provides  for  acquisi- 
tion by  descent  or  Inheritance,  by  devise,  and 
by  deed.  At  the  time  of  the  passage  of  the 
act  provision  had  been  made  for  recording 
patents.  The  act  in  force  when  defendant 
obtained  his  patent  was  the  same  that  had 
been  enacted  in  1855.  Rev.  St.  1855,  p.  1316, 
S  22  (Rev.  St.  1879,  p.  651,  {  3826;  Rev.  St 
1889,  f  7443).  Now,  looking  for  the  true  In- 
tent  of  the  law,-— which,  after  all,  is  the 
object  of  all  rules  of  construction  and  inter- 
pretation,—it  is  clear,  we  think,  that  it  was 
the  piu-pose  of  the  legislature  to  secure  to 
beads  of  families  homesteads  in  lands  which 
they'  might  acquire  subsequent  to  the  pas- 
sage of  the  law,  which  should  be  exempt  from-, 
the  paymeut  of  debts  contracted  after  the 
Uling  their  deeds  therefor  In  recorders'  offi- 
ces in  the  counties  in  which  the  lands  should 
be.    As  already  said,  the  laws  of  the  state 


provided  for  recording  both  deeds  and  pat- 
ents; and  was  it  not  also  the  Intention  of  the 
legislature  to  advise  those  who  might  extend 
credit  to  such  housekeepers  of  the  existence 
or  nonexistence  of  such  homestead?  Cer- 
tainly a  homestead  acquired  by  patent  was 
as  much  within  the  reason  of  the  provision 
as  a  "deed"  in  its  restricted  sense,  and  In 
its  broader  significance  would  fall  within 
the  letter,  as  well  as  the  spirit,  of  the  act  It 
was  not  the  Intention  of  the  legislature  to 
deny  a  householder  the  benefit  of  a  home- 
stead acquired  by  a  patent  (if  be  recorded 
his  patent)  as  to  debts  subsequently  contract- 
ed. Nor  do  we  think  the  legislature  Intend- 
ed to  omit  so  large  a  class  of  householders 
from  the  scope  of  the  act  On  the  contrary, 
having  named  those  who  should  acquire 
homesteads  by  deeds,  Inheritance,  and  de- 
vise, it  was  thought  these  methods  were  suffi- 
ciently comprehensive  to  include  all  by  grant 
or  conveyance  which  the  laws  of  the  state 
provided  for  recording.  In  2  Bouv.  Law 
Diet  (Rawle,  Rev.)  p.  612,  tit  "Patent"  it  is 
said  that  in  the  United  States  the  word 
"patent"  Is  sometimes  understood  to  mean 
the  "title  deed  by  which  a  government  state 
or  federal,  conveys  its  land."  In  our  opinion, 
the  word  "deed"  in  the  statute  includes  a 
patent  to  lands,  whether  Issued  by  the  Unit- 
ed States  or  the  state,  and  the  circuit  court 
erred  in  holding  to  the  contrary. 

But,  while  we  hold  the  defendant  was  not 
entitled  to  a  homested  as  against  plaintiff's 
debt  it  does  not  necessarily  follow  that  the 
JudgmMit  should  be  reversed.  In  his  motion 
to  quash  the  levy  and  set  aside  the  sale,  the 
defendant  assigned  another  reason,  to  wit 
that  the  sheriff  had  not  notified  him  of  his 
exemptions,  and  the  proofs  showed  that  he 
accidentally  learned  of  the  advertisement  of 
his  land  only  the  day  before  the  sale,  and 
the  sheriff  sold  the  lands  before  the  defend- 
ant's motion  was  passed  upon  by  the  court 
By  section  4006,  Rev.  St  1889,  it  was  provid- 
ed that  "each  head  of  a  family,  at  his  elec- 
tion. In  lieu  of  the  property  mentioned  in  the 
first  and  second  subdivisions  of  section  4903, 
may  select  and  hold  exempt  from  execution, 
any  other  property,  real,  personal  or  mixed, 
or  debts  and  wages,  not  exceeding  in  value 
the  amount  of  three  hundred  dollars."  Sec- 
tion 40O7  provides  further:  "It  shall  be  the 
duty  of  the  officer  in  whose  hands  any  exe- 
cution may  come,  before  he  shall  levy  the 
same,  to  apprise  the  person  against  whom 
such  execution  has  issued  of  the  property 
exempt  under  sections  4902,  4903,  and  4906, 
and  his  right  to  hold  the  same  as  exempt 
from  attachment  and  execution;  and  such 
officer  shall  summons  from  the  neighborhood 
three  disinterested  householders,  who  after 
being  sworn  honestly  and  Impartially  to  ap- 
praise the  property  exhibited  to  them,  shall 
proceed  to  appraise  and  set  apart  to  said  de- 
fendant the  property  exempt  to  him  under 
this  chapter."  The  officer  had  entirely  failed 
to  comply  with  these  provisions,  and,  while 
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defendant  was  not  entitled  to  a  homeBtead 
aa  against  plaintiff,  he  "was  entitled  to  elect 
to  bave  a  part  of  said  homestead,  to  the 
amount  of  $300,  set  ofF  to  him  and  exempted 
from  said  sale,  and  until  he  was  apprised 
of  his  right,  and  opportunity  to  elect  was 
given  him,  the  sheriff  was  proceeding  Irregu- 
larly, and  in  defiance  of  the  statute.  The 
motion  was  made  as  soon  as  defendant  learn- 
ed of  the  levy,  and  consequently  was  timely. 
It  results  that  the  court  on  this  ground  prop- 
erly sustained  the  motion  to  quash  the  levy 
and  set  aside  the  sale,  and  its  Judgment  Is  for 
that  reason  alone  affirmed,  without  prejudi- 
cing plaintiff's  right  to  have  a  proper  levy 
made  after  the  sheriff  shall  have  allowed  de- 
fendant his  proper  exemptions,  In  the  man- 
ner provided  by  law,  as  above  Indicated. 

Nothing  herein  said  conflicts  with  the  de- 
cision In  Shindler  v.  Glvens,  63  Mo.  894,  in 
which  no  other  exemptions  were  claimed, 
and  no  point  made  save  as  to  the  appraise- 
ment of  the  homestead  itself,  which,  under 
the  peculiar  facts  of  that  case,  would  have 
been  a  barren  ceremony.  Nothing  said  in 
that  case  te  a  Justification  of  an  utter  disre- 
gard of  his  statutory  duties  by  a  sheriff. 
The  Judgment  is  affirmed  for  the  reason 
above  assigned. 

SHERWOOD,  P.  J.,  and  BURGESS,  J.,  con- 
cur. 


DUNNAWAY  v.  DAY  et  aL 

(Snpreme  Oonrt  of  Missouri,   Division  No.  2. 

June  11,  1901.) 

DBBDS— OPTION— PAILUKE  TO  PERFORM. 
Plaintiff  claimed  title  to  land  uuder  a  quit- 
claim deed  from  the  grantee  in  an  instrument 
executed  by  defendants,  who  owned  the  land, 
which  "granted,  bargained,  and  sold"  the  same 
on  conditions,  among  others,  that  on  a  day 
named  they  should  receive  $100  per  acre  for  the 
land,  a  certain  sum  in  cash,  and  balance  in 
notes,  and  thereupon  tbey  would  deliver  to 
such  grantee  a  perfect  warranty  deed,  and  con- 
vey the  fee.  Held  that,  notwithstanding  the 
words  "grant,  bargain,  and  sell"  in  such  instru- 
ment, it  was  a  mere  option,  which  gave  such 
grantee  or  his  successor  no  Interest  in  the  land 
after  the  time  fixed  therein  for  performance 
had  passed  without  performance  on  his  part. 

Appeal  from  circuit  court,  St  Francois 
county;  James  D.  Fox,  Judge. 

Action  by  Robert  H.  Dunnaway  against 
William  Day  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

This  Is  a  suit  In  equity  to  remove  a  cloud 
upon  the  title  to  certain  lands  In  St  Fran- 
cois county,  Mo.,  and  was  returnable  to  the 
May  term,  1808,  of  the  circuit  court  of  said 
county.  The  petition  alleged  that  on  July  22, 
1807,  the  said  lands  belonged  to  the  defend- 
ants other  than  the  St.  Joseph  Lead  Com- 
pany; that  said  defendants  other  than  the 
St  Joseph  Lead  Company  sold  and  conveyed 
said  lands  to  the  American  Mineral  Company, 
a  corporation,  which  deed  was  duly  recorded 
in  St.  Francois  county;    that  thereafter,  to 


wit,  on  the  4th  day  of  December,  1897,  said 
American  Mineral  Company  conveyed  said 
lands  to  one  David  L.  Dyas,  who  afterwards, 
on  January  20,  1808,  conveyed  the  same  to 
plaintiff;  that  the  deed  of  July  22,  1807,  by 
defendants  to  the  said  mineral  company, 
was  not  recorded  until-  December  24,  1897; 
that  the  defendants  other  than  the  St.  Joseph 
Lead  Company  afterwards,  on  October  6, 
1897,  made  an  agreement  with  said  St.  Jo- 
seph Lead  Company  by  which  they  obligated 
themselves  to  ccmvey  said  lands  to  said  St. 
Joseph  I^ad  Company  on  the  1st  day  of 
November,  1808,  which  said  agreement  was 
duly  recorded  upon  the  10th  day  of  Decem- 
ber, 1897;  that  defendants,  having  conveyed 
said  lands  to  said  mineral  company,  had  no 
right  to  contract  to  convey  the  same  to  the 
St  Joseph  Lead  Company,  and  said  last-nam- 
ed company  had  full  notice  of  said  prior 
deed  to  said  mineral  company,  and  the  said 
recorded  agreement  constitutes  a  cloud  up- 
on plaintiff's  title  to  said  land.  The  prayer 
was  to  declare  the  said  agreement  null  and 
void,  and  to  restrain  defendants  from  exe- 
cuting the  deed  as  therein  agreed,  and  for 
all  proper  relief. 

"I'he  adnlt  defendants,  William  Day,  Jo- 
sephine Day,  Mary  Q  Day,  Jennette  Coving- 
ton, and  M.  A.  Covington,  for  their  separate 
answer  to  plaintiff's  petition  on  file  In  this 
cause,  admit  that  they,  together  with  Charles 
Day  and  Nora  Day,  minor  heirs  of  James 
F,  Day,  were  on  the  22d  day  of  July,  1807, 
the  owners  of  the  real  estate  described  in 
plaintiff's  petition.  Defendants  further  ad- 
mit that  on  the  said  22d  day  of  July,  1807, 
these  defendants  answering  agreed  to  sell 
and  convey  said  real  estate  to  the  said  Amer- 
ican Mineral  Company  upon  the  terms  and 
conditions  fully  set  forth  in  said  agreement; 
that  by  the  terms  of  said  agreement,  the 
said  American  Mineral  Company  was  to  pay 
to  the  defendants  on  the  Ist  Say  of  Octo- 
ber, 1807,  the  snm  of  one  hundred  dollars 
($100)  per  acre  for  said  lands  and  real  es- 
tate, in  the  following  manner:  Five  hundred 
dollars  in  cash,  and  the  balance  thereof  io 
three  promissory  notes,  of  equal  amounts, 
due  In  one,  two,  and  three  years  from  Oc- 
tober 1,  1807,  with  interest  thereon  at  the 
rate  of  six  per  cent  per  annum  from  date; 
said  notes  to  be  secured  by  a  first  deed  of 
trust  upon  said  real  estate;  and  said  notes 
were  to  be  executed  by  the  American  Min- 
eral Company  in  favor  of  the  defendants,  and, 
upon  the  payment  and  execution  of  the  notes 
and  deed  of  trust  aforesaid,  the  defendants 
were  to  deliver  to  the  said  American  Min- 
eral Company  a  deed  to  said  lands,  convey- 
ing the  fee-simple  titie  to  the  same.  De- 
fendants, further  answering,  state:  That  the 
American  Mineral  Company  wholly  failed 
and  neglected  to  malce  the  payments  and 
execute  the  notes  and  deed  of  trust  as  speci- 
fied, required  by  the  terms  of  said  agree- 
ment, at  the  time  therein  mentioned,  to  wit, 
on  the  1st  day  of  October,  1897,  or  at  all; 
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but,  on  the  contrary,  at  the  time  the  said 
payments  were  due  under  the  terms  of  said 
agreement  the  said  American  Mineral  Com- 
pany notified  these  defendants  that  the  trade 
and  deal  was  off,  and  that  they  would 
not  comply  with  said  agreement  on  their 
part.  Defendants,  having  been  so  advised, 
and  being  aware  of  the  fact  that  the  said 
American  Mineral  Ck>mpany  had  wholly  fail- 
ed to  comply  with  said  agreement  on  Its 
part,  entered  into  an  agreement,  in  good 
faith,  for  a  valuable  consideration,  with  co- 
defendant  the  St  Joseph  Lead  Company,  on 
the  6th'  day  of  October,  1897,  to  convey  said 
lands  and  real  estate  to  the  said  St.  Joseph 
Lead  Company.  That,  at  the  time  of  enter- 
ing into  said  agreement  with  the  St  Joseph 
Lead  Company,  the  defendants  believed  that 
the  said  American  Mineral  Company  had  re- 
fused to  take  and  pay  for  said  property,  as 
they  had  been  informed.  Defendants  fur- 
ther admit  that  the  agreement  made  by  them 
with  St.  Joseph  Lead  Company  for  the  sale 
of  these  lands  was  filed  for  record  and  re- 
corded prior  to  the  filing  and  recording  of 
the  agreement  between  the  defendants  and 
the  American  Mineral  Company.  These  de- 
fendants, further  answering,  deny  each  and 
every  allegation,  averment,  and  statement 
in  plaintiffs  petition  contained,  not  herein- 
before expressly  admitted  or  specifically  de- 
nied. These  defendants,  further  answering, 
aver  the  fact  to  be  that  the  said  American 
Mineral  Company,  the  party  under  whom 
this  plaintiff  claims  title,  is  a  foreign  cor- 
poration organized  and  existing  under  the 
laws  of  the  state  of  Nevada;  that  said  Amer- 
ican Mineral  Company  was  a  corporation 
formed  tor  the  purpose  of  a  pecuniary  profit 
and  gain  to  Its  stock  owners,  and  engaged 
in  business  In  this  state  without  having  com- 
plied with  the  laws  thereof,  and  particularly 
having  failed  to  comply  with  the  provisions 
of  the  law  of  this  state  entitled  'Corpora- 
tions Foreign,'  approved  April  21,  1881,  and 
as  amended  by  an  act  of  the  general  assem- 
bly of  this  state  approved  March  11,  1885, 
which  said  law  expressly  provides  that  a  for- 
eign corporation  which  falls  to  comply  with 
the  requirements  of  said  law  could  not  main- 
tain any  suit  or  action,  either  legal  or  equi- 
table. In  any  court  of  this  state  upon  any 
demand,  whether  arising  out  of  contract  or 
tort  Therefore  the  said  American  Mineral 
Company  could  not  now  or  ever  maintain 
any  suit  or  action  against  these  defendants 
In  this  state  upon  the  alleged  cause  of  action 
set  forth  In  plalntifTs  petition  or  otherwise, 
and  that  imder  the  laws  of  this  state  the 
plaintiff  stands  In  no  better  position  than 
Its  alleged  gn^antor,  the  American  Mineral 
Company,  and  cannot  maintain  this  action 
against  these  defendants.  Defendants,  hav- 
ing fully  answered,  pray  the  court  to  be  al- 
lowed to  go  hence  without  day,  and  that 
they  have  and  recover  of  and  from  the  plain- 
tiff their  costs  laid  out  and  expended  In  and 
about  this  case." 


"State  of  Missouri,  County  of  St  Francois 
— es.:  William  Day,  one  of  the  defendants 
in  the  case  of  Robert  H.  Dnnnaway,  plaintiff, 
against  William  Day,  Josephine  Day,  Mary 
O.  Day,  Jennette  Covington,  M.  A.  Coving- 
ton, Charles  Day  and  Nora  Day,  and  Wil- 
liam Day,  their  guardian,  and  the  St  Jo- 
seph Lead  Company,  defendants,  being  duly 
sworn,  upon  his  oath  states  that  the  said 
American  Mineral  Company,  one  of  the  plain- 
tiff's grantors,  and  under  whom  this  plain- 
tiff claims  tltie,  is  a  foreign  corporation  or- 
ganized and  existing  under  the  laws  of  the 
state  of  Nevada;  that  said  American  Min- 
eral Company  was  a  corporation  formed  for 
the  purpose  of  a  pecuniary  profit  and  gain 
to  Its  stockholders,  and  engaged  in  business 
in  this  state  without  having  complied  with 
the  laws  thereof,  and  particularly  having 
failed  to  comply  with  the  provisions  of  the 
law  of  this  state  entitled  ^Corporations  For- 
eign,' approved  April  21, 1881.    William  Day. 

"Subscribed  and  sworn  to  before  me  this 
13tb  day  of  May,  1888.  J.  C.  Alexander, 
Circuit  Clerk." 

The  answer  of  the  St  Joseph  Lead  Com- 
pany  Is  as  follows:  "Now  comes  the  St 
Joseph  Lead  Company,  by  Its  attorneys,  and 
files  Its  separate  answer  to  plaintiff's  petition 
on  file  In  this  cause;  and,  for  such  separate 
answer,  defendant  admits  that  it  Is  a  corpo- 
ration duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  New 
York  and  of  this  state.  Defendant  company 
admits  that  Its  co-defendants  were  on  the 
22d  of  July,  1897,  the  owners  of  the  land  and 
real  estate  descrlDed  In  plaintiff's  said  pe- 
tition. Defendant  admits  that  a  certain  pre- 
tended conveyance,  which  defendant  charges, 
after  Inspecting  the  record  of  the  same,  was 
simply  on  option  to  the  said  American  Miner- 
al Company  to  purchase  the  same  on  the 
terms  in  said  option  mentioned,  of  date 
July  22,  1897,  was  executed  by  certain  of  Its 
co-defendants  to  the  said  American  Mineral 
Company.  Admits  that  It  was  not  recorded 
In  the  land  records  of  said  St.  Francois  coun- 
ty, Missouri,  until  the  24th  day  of  December, 
1897.  Defendant  admits  that  on  the  6th  day 
of  October,  1897,  co-defendants,  for  a  valua- 
ble consideration,  did  execute  and  deliver 
to  this  defendant,  the  St  Joseph  Lead  Com- 
pany, a  written  agreement  wherein  and 
whereby  they  agreed,  upon  certam  conditions 
in  said  agreement  fully  set  forih,  to  convey 
the  premises  in  plaintifTs  said  petition  men- 
tioned and  descritted  to  the  defendant  the  St 
Joseph  Lead  Company  on  the  1st  day  of 
November,  1888.  Admits  that  said  agree- 
ment was  duly  acknowledged  before  a  notary 
public,  and,  at  the  Instance  of  the  defendant 
the  St  Joseph  Lead  Company,  was  on  the 
10th  day  of  December,  1897,  duly  recorded  in 
Book  63,  p.  160,  of  the  records  of  St  Fran- 
cois county.  Defendant  the  St.  Joseph  Lead 
Company  states  that  on  the  6th  oay  of  Octo- 
ber, 1897,  It  entered  into  a  contract  with 
its  co-defendants  to  purchase  the  premises 
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described  In  plaintiff's  petition,  In  good  faith 
and  for  a  full  and  valuable  consideration; 
tbot  at  the  time  of  entering  Into  said  agree- 
ment this  defendant  company  bad  no  notice 
or  knowledge  of  any  claim  or  title  of  this 
plaintiff  or  elthor  or  any  of  bis  grantors  to 
said  premiseb,  and  parchased  the  same  in  the 
full  belief  that  its  co-defendants  had  full 
title  to  and  good  right  to  convey  said  prem- 
ises free  from  any  Incumbrances  whatever, 
and,  so  believing,  without  any  knowledge  of 
any  claim  of  any  other  person  or  party  to 
said  premises,  entered  into  said  agreement 
as  aforesaid.  Defendant,  further  answering, 
denies  each  and  every  allegation,  averment, 
and  statement  In  plaintiff's  petition  contain- 
ed, not  hereinbefore  expressly  admitted  or 
specifically  denied.  Defendant,  having  fully 
answered,  prays  the  court  to  be  allowed  to 
go  hence  without  day,  and  that  It  have  and 
recover  of  and  from  the  plaintiff  Its  costs 
laid  out  and  expended  In  and  about  this 
case." 

William  Day,  as  guardian  of  Charles  and 
Nora  Day,  minors,  filed  answer  which  was 
a  general  denial.  Plaintiff  filed  replications 
to  the  defendants'  answers,  which  were  gen- 
eral denials  of  the  new  matter  set  up  In  said 
answers,  respectively. 

The  Instrument  declared  on  as  a  deed,  or 
80  much  thereof  as  Is  necessary,  is  as  fol- 
lows: "This  Indenture,  made  in  duplicate  tills 
22d  day  of  July,  A.  D.  1897,  by  and  be- 
tween William  Day  and  Josephine  Day,  his 
wife,  and  Mrs.  Mary  O.  Day,  Jennette  Coving- 
ton, and  William  Day,  guardian  of  the  minor 
heirs  of  James  F.  Day,  deceased,  all  of  St. 
Francois  county,  Missouri,  parties  of  the  first 
part,  and  the  American  Mineral  Company,  of 
Carson  City,  Nevada,  the  party  of  the  second 
part,  wltnessetb,  that  the  said  parties  of  the 
first  part,  for  and  in  consideration  of  the 
sum  of  one  dollar,  lawful  money  of  toe  Unit- 
ed States  of  America,  and  other  valuable 
considerations,  to  them  In  hand  paid  by  the 
said  party  of  the  second  part,  the  receipt 
whereof  is  hereby  acknowledged,  have  grant- 
ed, bargained,  and  sold,  and  by  these  presents 
do  grant,  bargain,  and  sell,  unto  the  said 
party  of  the  second  part,  and  to  its  succes- 
sors and  assigns,  the  following  described  prop- 
erty, situate,  lying,  and  being  in  the  county 
of  St.  1<  rancols  and  state  of  Missouri,  to  wit: 
[Here  follows  description  of  the  lands  in  St. 
Ftancois  county.]  The  conditions  of  this  in- 
denture are:  First.  The  parties  of  the  first 
part  are  to  receive  on  the  first  day  of  Oc- 
tober, 1897,  the  sum  of  one  hundred  ^$100) 
dollars  per  acre  for  said  lands,  payable  on 
that  day  as  follows:  Five  hundred  (."F500) 
dollars  In  cash,  and  the  balance  thereof  In 
three  promissory  notes,  of  equal  amounts, 
due  In  one,  two,  and  three  years  from  Oc- 
tober 1st,  1897,  with  interest  thereon  at  the 
rate  of  six  per  cent  per  annum  from  date, 
said  notes  to  be  secured  by  a  first  deed  of 
trust  upon  said  lands,  and  said  notes  to  be 
executed  by  the  party  of  the  second  part  in 


favor  of  the  parties  of  the  first  part  Second. 
At  the  time  of  the  payment  of  the  said  cash 
and  notes,  and  trust  deed  securing  the  same, 
the  said  parties  of  the  first  part  shall  deliver 
to  the  party  of  the  second  part  a  good  and 
perfect  warranty  deed  of  said  lands,  and 
thereby  convey  the  fee-simple  title,  free  from 
incumbrance  of  every  kind  and  nature,  to  the 
said  party  of  the  second  part  Third.  The 
party  of  the  second  part  has  the  right  to  en- 
ter upon  said  lands  for  the  purpose  of  drill- 
ing for  mineral  to  sink  a  shaft  or  shafts 
thereon,  and  to  extract  ore  therefrom;  to 
build  and  equip  a  reduction  plant  thereon; 
to  use  timber,  stone,  and  other  material  for 
Its  construction  from  said  lands;  at  all  times 
having  due  regard  for  the  preservation  of  the 
growing  crops  thereon."  The  minors'  names 
are  signed  by  "Wm.  Day,  Guardian." 

The  agreement  with  the  St  Joseph  I^ead 
Company  was  as  pleaded,  and  executed  by 
the  same  party,  and  recorded  December  10, 
1887.  The  evidence  disclosed  that  on  De- 
cember 4,  1897,  the  American  Mineral  Com- 
pany, by  an  ordinary  quitclaim  deed,  con- 
veyed said  lands  to  David  L.  Dyas;  and  on 
January  20,  1898,  by  another  quitclaim,  Dyas 
conveyed  to  Dunnaway,  the  plaintiff.  Plain- 
tiff offered  oral  evidence  that  Dyas  on  the 
18th  day  of  January,  1898,  tenaered  the  $500 
first  payment  and  his  notes  for  the  deferred 
payments,  secured  by  deed  of  trust  executed 
by  him,  and  the  tender  was  refused;  also 
evidence  that  the  officials  of  the  St.  Joseph 
Company  on  the  6th  of  October,  1897,  were 
Informed  that  the  mineral  company  had  an 
option  to  buy  the  land,  but  did  not  know  its 
contents.  The  defendants  offered  evidence 
tuat  the  attorney  to  whom  the  mineral  com- 
pany sent  the  deed  to  be  executed  told  defend- 
ants at  the  time  that  if  the  payments  were  not 
made  as  promised,  the  deed  would  be  void, 
and  that  afterwards,  on  October  4,  1897,  he 
advised  them  that  the  mineral  company  had 
not  sent  the  money,  and  '  che  deal  was  off," 
and  after  that  they  contracted  to  sell  to  de- 
fendant the  St  Joseph  Lead  Company;  that 
in  fact  the  payments  were  not  made;  and 
that  Dyas  made  the  tender  In  January,  1898, 
long  after  they  had  contracted  with  the  St 
Joseph  Company.  The  secretary  of  state  testi- 
fied that  the  American  Mineral  Company  had 
not  complied  with  the  laws  in  order  to  trans- 
act business  in  this  state. 

J.  M.  Holmes,  for  appellant.  Wm.  Carter 
and  Huff  &  Sleeth,  for  respondents. 

OANTT,  J.  (after  stating  the  facts).  The 
Instrument  executed  by  defendants  to  the 
American  Mineral  Company  was  not  a  deed. 
Notwithstanding  the  use  of  the  words  "grant 
bargain,  and  sell,"  It  Is  plain  that  It  was  not 
the  intention  of  either  party  that  this  paper 
should  be  a  deed  absolute.  The  legal  effect 
of  the  writing  Is  not  to  be  adjudged  upon 
these  words  merely,  but  upon  an  Inspection 
and  consideration  of  the  whole  document 
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and,  wbea  this  Is  done,  It  la  perfectly  appar- 
ent that  it  was  merely  an  option;  that  defend- 
ants were  only  to  make  a  deed  to  said  Amer- 
ican Mineral  Company  on  the  Ist  day  of 
October,  1897,  if  the  said  company  on  that 
date  paid  defendants  $500  In  cash,  and  gave 
its  notes  for  the  balance,  in  three  equal  in- 
stallments, due  in  one,  two,  and  three  years, 
bearing  6  per  cent  Interest,  and  secured  by 
a  first  deed  of  trust  and  notes  executed  by 
said  mineral  company.  As  said  repeatedly 
by  this  court,  the  time  has  long  since  passed 
when  the  tenure  of  lands  by  deed  was  de- 
pendent upon  the  technical  meaning  of  cer- 
tain words  in  an  instrument,  without  regard 
to  the  context  and  the  circumstances  attend- 
ing their  use.  Long  t.  Timms,  107  Mo.  519, 
17  S.  W.  898;  Railroad  Co.  v.  Frowein  (not 
yet  offlciaUy  reported)  63  S.  W.  500.  The  con- 
tention of  counsel  that  the  conditions  ex- 
pressed in  the  deed  are  to  "be  Ignored  if  they 
conflict  with  the  granting  clause  cannot  be 
countenanced.  The  intention  is  to  be  gather- 
ed from  the  four  comers  and  all  parts  of  the 
document  Being  an  option  only,  time  was 
of  the  essence  of  the  agreement,  and  both 
parties  so  interpreted  the  document  Holl- 
mann  v.  Conlon,  143  Mo.  369,  46  S.  W.  275. 
There  is  not  the  slightest  evidence  that  plain- 
tiff's grantor,  the  American  Mineral  Compa- 
ny, performed  its  part  of  the  agreem^it; 
and  it  Is  very  clear  It  had  no  authority  to 
sue  in  our  courts,  not  having  paid  its  taxes 
and  received  a  license  to  do  business  in  this 
state.  Laws  1891.  p.  75  (secUons  1025,  1026, 
Rev.  St  Mo.  1899).  The  tardy  tender  by 
Dyas  in  January,  1898,  with  whom  defend- 
ants bad  no  contract,  and  whose  notes  they 
had  never  agreed  to  take  for  their  lands, 
was  not  a  compliance  with  the  option,  and 
came  entirely  too  late  to  be  of  any  avail. 

The  case  is  so  devoid  of  equity  that  it  Is 
somewhat  difficult  to  give  it  serious  consid- 
eration. The  relief  prayed  is  inconsistent 
with  the  contention  of  counsel  for  plaintiff. 
If,  as  he  asserts,  this  document  executed  by 
defendants  was  a  valid  deed  of  conveyance, 
and  the  St.  Joseph  Company  had  notice  of  It, 
the  defendants  being  in  possession,  his  rem- 
edy was  an  action  at  law  in  ejectment.  It  is 
not  surprising  that  Mr.  Pipldn  soon  tired  of 
the  performances  of  Garland,  the  president 
of  the  American  Mineral  Company,  and  hast- 
ened to  sever  bis  connection  with  the  con- 
cern. As  there  are  ample  grounds  upon 
which  to  affirm  the  judgment,  and  as  the 
court  excluded  the  correspondence  between 
Mr.  Pipkin  and  Garland,  and  still  found  for 
defendants,  we  deem  it  entirely  unnecessary 
to  discuss  that  ruling,  since  Garland's  own 
testimony  showed  that  he  was  president  of 
the  American  Mineral  CJompany,  and  advised 
Mr.  Pipkin  by  letter,  before  October  1,  1897, 
that  the  company  does  not  want  the  land. 
He  testified  that  a  majority  of  the  board  of 
that  company  declined  to  ratify  his  contract 
for  the  lands  in  suit  It  is  plain  that  the 
only  party  with  whom  defendants  contract- 


ed refused  to  comply  with  the  terms  of  th» 
option,  and  after  that  Garland,  Dyas,  and 
plaintiff  were  Juggling  with  the  said  contract 
for  their  own  private  benefit.  They  stood  in 
no  better  position  than  the  mineral  company, 
and.  Ad  that  company  had  repudiated  the 
agreement  nothing  was  left  to  bind  de- 
fendants. The  testimony  of  Garland,  npon 
which  plaintiff's  case  is  largely  dependent  is 
full  of  evasive  and  contradictory  statements; 
but  sufficient  is  left  to  disclose  the  effort  to 
tie  up  defendants'  lands  under  the  guise  of  a 
repudiated  option,  the  terms  of 'which  had 
been  violated  long  before  Dyas  cr  Dunna- 
way  obtained  their  quitclaims  to  It  The 
plaintifTs  case  la  without  equity,  and  was 
properly  dismissed. 

SHERWOOD,  P.  J.,  and  BURGESS,  3^ 
concur. 


REEu  V.  PECK  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  11,  1901.) 

MUNICIPAL  CORPORATIONS— MUNICIPAL  OFFI- 
CERS —  UNLAWFUL  STREET  QRADINO  —  LIA- 
BILITY—BILL OF  EXCEPTIONS— BVIOBNCB— 
REVIEW— HARMLESS  ERROR— WIFE'S  AOBN- 
CY— PROOF. 

1.  Where  all  the  evidence  was  not  indnded 
in  the  bill  of  exceptions,  the  question  of  the 
sufficieocy  of  the  evidence  to  support  a  verdict 
will  not  be  reviewed. 

2.  Wtiere  a  street  in  front  of  plaintifTs  prop- 
erty was  graded  without  an  ordinance  author- 
izing it  and  the  mayor  and  the  street  com- 
mittee of  the  common  council  were  present 
superintending  and  encouraging  the  work,  a 
judgment  against  them  as  joint  tort  feasors 
will  not  be  reversed  as  not  supported  by  the 
evidence. 

8.  Where  a  street  in  front  of  plaintiffs  resi- 
dence was  graded  without  the  passage  of  an 
ordinance  authorizing  it,  and  plaintiff  sued  the 
mayor  and  the  street  committee  of  the  common 
council  as  joint  tort  feasors,  evidence  tiiat  the 
street  commissioner  told  the  witness  that  he 
was  getting  his  orders  for  doing  the  work  from 
the  dty  council,  while  inadmissible  as  hearsay, 
was  not  prejudicial  to  defendants;  the  grading 
being  done  m  pursuance  of  a  resolution  of  the 
city  council. 

4.  Rev.  St  1889,  (  8922,  provides  that  a  mar- 
ried woman  shall  be  competent  to  testify  for 
and  in  behalf  of  her  hnaband  in  all  matters 
of  biisinesB  transactions  when  the  transactions 
were  conducted  by  such  married  woman  as  the 
agent  of  her  hnsband.  Held,  that  a  wife  was  a 
competent  witness  to  prove  that  she  was  the 
agent  of  her  husband  in  managing  his  property, 
in  an  action  by  the  husband  for  damages  to 
his  property  by  grading  a  street. 

Appeal  from  Kansas  City  court  of  appeals. 

Action  by  George  R.  Jacobs,  revived  in  the 
name  of  James  H.  Reed,  administrator, 
against  the  city  of  Columbia,  F.  W.  Peck, 
and  others.  From  a  Judgment  of  the  Kansas 
Qty  court  of  appeals  afflrmlng  a  Judgment 
of  the  circuit  court  In  favor  of  plaintiff,  de- 
fendants appeal.    Affirmed. 

B.  W.  Hinton  and  Webster  Gordon,  for 
appellants.  £v.  M.  Bass,  Wellington  Gordon, 
and  W.  M.  Williams,  for  respondent 
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BUBGBSS,  3.  This  action  waa  instituted 
by  Geoi^ge  R.  Jacobs  against  the  dty  of 
Columbia  and  others,  including  the  appellants 
Peck,  Guitar,  and  Watson,  to  recover  dam- 
ages for  the  grading  and  graveling  of  HIU 
street,  in  said  city,  along  by  Jacobs'  property. 
The  trial  resulted  in  a  verdict  and  Judgment 
against  the  appellants  in  favor  of  plaintlfl 
in  the  sum  of  $225,  and  in  favor  of  the  other 
defendants.  The  defendants  against  whom 
tbe  Judgment  was  rendered  then  appealed  the 
case  to  the  Kansas  City  court  of  appeals, 
where  the  Judgment  was  afDrmed.  Thereaft- 
er tbe  cause  was  transferred  by  that  court  to 
tbe  supreme  court  on  account  of  one  of  the 
Judges  of  that  court  deeming  the  decision  in 
conflict  with  the  case  of  Basye  v.  Railroad 
Co.,  6B  Mo.  App.  468.  Since  tbe  case  has 
been  pending  in  this  court  the  original  plain- 
tltt,  Jacobs,  Jias  died,  and  the  cause  has  been 
regularly  revived  iu  the  name  of  his  admin- 
istrator, James  H.  Reed. 

Although  defendant  Guitar  was  mayor, 
and  defendants  Peck  and  Watson  members 
of  the  committee  on  streets,  of  the  city  of 
Columbia,  at  the  time  of  the  commission  of 
the  grievances  complained  of,  they  are  not 
sued  in  their  ofiSdal  capacity,  but  they  and 
all  the  defendants  are  sued  as  Joint  tort  feas- 
ors, and  they  now  make  the  iMint  that  there 
was  no  evlden'ce  to  warrant  the  verdict  and 
Judgment  against  them.  Nothwithstandlng 
this  point  Is  made,  appellants  virtually  con- 
cede that  all  of  tbe  evld«ice  is  not  embraced 
In  the  abstract,  the  evidence  of  several  of  tbe 
witnesses  being  left  out  entirely,  while  as  to 
others  only  a  brief  synopsis  or  summary  of 
what  is  called  by  defendants  the  substance 
of  such  testimony.  As  was  said  in  the  case  of 
Epstein  V.  Clothing  Co.,  67  Mo.  App.  2121: 
"It  will  not  do  to  allow  appellant's  counsel 
to  cull  over  the  record,  and  present  such  evi- 
dence as  they  may  think  pertinent  or  mate- 
rial. Tbe  entire  evidence  must  be  set  out, 
so  that  this  court  may,  for  Itself,  determine 
its  materiality  and  probative  force."  So,  in 
Davis  V.  Tories,  141  Mo.  234,  42  S.  W.  707,  It 
was  held  that  the  supreme  court  will  not 
pass  upon  the  Insufficiency  of  the  evidence 
where  It  is  not  fully  set  out  In  the  record. 
The  same  rule  is  announced  in  Ogelbay  v. 
College  of  Dental  Surgery,  71  Mo.  App.  339. 
But,  as  was  said  by  the  court  of  appeals: 
"£ven  on  the  face  of  the  testimony  as  shown 
by  this  Imperfect  abstract,  we  are  not  pre- 
pared to  declare  that  there  was  no  evidence 
to  Justify  tbe  verdict"  Tbe  grading  of  this 
street  in  front  of  plaintllTs  residence  was, 
unquestionably,  done  without  lawful  author- 
ity; was  a  trespass.  There  was  no  ordinance 
providing  for  such  grading.  And,  while  the 
W014:  was  actively  performed  by  the  street 
commissioner,  there  was,  it  seems,  evidence 
tending  to  prove  that  Mayor  Guitar  and 
Street  Committeemen  Peck  and  Watson  were 
present  from  time  to  time  superintending  and 
encouraging  the  work.  In  McMannus  v.  Lee, 
43  Mo.  206,  Judge  Wagner,  speaking  for  the 


court,  says:  "That  any  person  wbo  is  pres- 
ent at  the  commission  of  a  trespass,  encoura- 
ging or  exciting  the  same  by  words,  gestures," 
etc.,  "or  who  in  any  way  or  by  any  means 
countenances  or  approves  the  same,  is  in  law 
deemed  to  be  an  alder  and  abettor,  and  liable 
as  a  principal;  and  proof  that  a  person  is 
present  at  the  commission  of  a  trespass,  with- 
out disapproving  or  opposing  It,  is  evidence 
from  which,  in  connection  with  other  circum- 
stances, it  is  competent  for  the  Jury  to  infer 
that  he  assented  thereto,  lent  to  it  his  coun- 
sel and  approval,  and  was  thereby  aiding  and 
abetting  the  same."  See,  also,  Leeser  v. 
Boekhotr,  33  Mo.  App.  223,  and  cases  cited. 

Mrs.  Rives  and  Miss  Irene  Rives,  witnesses 
for  plaintiff,  were  i>ermltted  to  testify,  over 
the  objection  of  daCendants,  that  Coffee,  the 
street  commissioner,  told  them  that  be  was 
getting  his  orders  about  the  work  from  tbe 
city  council,  and  in  this  ruling  it  is  insisted 
that  error  was  committed.  It  is  argued  that 
this  testimony  was  pure  hearsay,  and  preju- 
dicial, since  the  Jury  may  have  gotten  there- 
from the  idea  that  the  members  had  person- 
ally been  giving  orders  about  tbe  matter. 
While  we  are  of  tbe  opinion  that  the  facts 
disclosed  by  the  evidence  do  not  Justify  the 
conclusion  that  there  was  an  understanding 
or  agreement  between  the  street  commission- 
er and  the  appellants  by  which  the  grievances 
complained  of  were  to  be  committed,  and 
therefore  the  testimony  mere  hearsay,  and 
inadmissible,  we  are  unable  to  see  In  what 
way  it  was  prejudicial  to  defendants,  for  it 
Is  clear  that  the  street  commissioner  did  per- 
form the  work  In  pursuance  of  a  resolution 
passed  by  the  city  council.  But  aa  the 
council  had  no  authority  to  authorize  the 
grading  In  fnmt  of  plaintifTs  residence  other- 
wise than  by  ordinance,  the  resolution  passed 
db%ctlng  it  was  without  authority,  void,  and 
afforded  no  protection  to  those  who  did  the 
grading. 

Another  assignment  of  error  Is  the  action 
of  the  trial  court  in  permitting  plaintiff's 
wife,  Mrs.  Jacobs,  to  testify,  over  the  objec- 
tion of  defendants,  that  she  was  her  hus- 
band's agent  as  to  the  management  of  the 
property  alleged  to  have  been  damaged; 
thus  qualifying  herself  to  testify  as  a  witness 
in  behalf  of  ber  husband  with  respect  there- 
to. The  position  is  that  such  agency  can 
only  be  proven  by  other  evidence,  and  that 
the  wife  was  not  a  competent  witness  to 
prove  such  an  agency.  At  common  law,  as 
a  general  rule,  a  wife  was  not  competent  to 
testify  as  a  witness  in  behalf  of  her  hus- 
band In  a  civil  action  where  he  was  a  party; 
but  by  section  8922,  Rev.  St  1880,  the  com- 
mon-law rule  was  changed,  and  by  that  sec- 
tion she  is  made  competent  to  testify  for  and 
in  behalf  of  her  husband  "in  all  matters  of 
business  transactions  when  the  transaction 
was  bad  and  conducted  by  such  married  wo- 
man as  the  agent  of  ber  husband;  and  no 
married  man  shall  be  disqualified  as  a  wit- 
ness in  any  such  civil  suit  or  proceeding 
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prosecnted  In  the  name  of  or  against  his 
wife,  whether  he  be  Joined  with  her  or  not  as 
a  party,  when  such  salt  or  proceeding  is  based 
upon,  grows  out  ot,  or  is  connected  with  any 
matter  of  business  or  business  transaction 
where  the  transaction  or  business  was  had 
with  or  was  ctmducted  by  such  married  man 
as  the  agent  of  his  wife.  Provided,  that 
nothing  in  this  section  shall  be  construed  to 
authorize  or  permit  any  married  woman, 
while  the  relation  exists,  or  subsequently,  to 
testify  to  any  admission  or  conversation  of 
her  husband,  whether  made  to  herself  or  to 
third  parties."  In  the  case  of  Williams' 
Adm'r  V.  Williams,  67  Mo.  661,  the  wife  was 
not  a  party  to  the  suit,  and  was  permitted 
to  testify  upon  the  trial  of  the  cause  to  prove 
her  own  agency  for  her  husband,  and  it 
was  ruled  that.  In  order  to  make  the  tes- 
timony of  a  married  woman  admissible  in  a 
suit  to  which  her  husband  is  a  party  on  the 
ground  that  she  acted  as  his  agent  In  the 
transaction  to  which  it  relates,  the  fact  of 
her  agency  must  be  shown  by  some  compe- 
tent witness,  and  she  is  not  a  competent  wit- 
ness for  that  purpose.  In  the  case  of  Manu- 
facturing Oo.  V.  Tinsley,  75  Mo.  468,  the  wife 
was  not  a  party  to  the  record,  and  was  per- 
mitted to  testify  to  her  own  agency,  which 
was  held  to  be  erroneous,  and  that  such 
agency  must  be  shown  by  some  witness  oth- 
er than  herself.  Basye  v.  Railroad  Oo.,  66 
Mo.  App.  476,  was  a  suit  by  the  wife  against 
the  railroad  company  for  killing  her  stock, 
and  it  was  held  that,  when  a  husband  is 
not  a  substantial  party  to  an  action  by  his 
wife,  he  is  not  a  competent  witness  to  es- 
tablish his  agency  for  her  in  order  that  he 
may  testify  to  matters  relating  to  the  agen- 
cy. Scrutchfleld  v.  Sauter,  110  Mo.  615,  24 
S.  W.  187,  was  a  suit  in  equity  by  the  plaln- 
tiCr,  a  married  woman,  to  enjoin  the  defend- 
ant, sberifT,  from  selling  land  of  which  she 
claimed  to  be  the  owner;  and  it  was  held,  as 
she  was  the  real  party  in  interest,  she  was 
competent  to  prove  her  own  evidence  that 
she  was  the  agent  of  her  husband  with  re- 
spect to  transactions  involved  in  the  litiga- 
tion. But  In  the  case  of  Leete  v.  Bank,  116 
Mo.  184,  21  S.  W.  788,  the  wife  was  plaintiff, 
and  her  husband,  James  M.  Leete,  and  oth- 
ers, were  defendants.  Her  husband  was  her 
agent  with  respect  to  some  of  the  matters 
out  of  which  the  litigation  grew,  and  it  was 
held  that  under  Rev.  St.  1889,  I  8022,  he  was 
a  competent  witness  to  prove  his  own  agency 
for  his  wife,  and  the  cases  of  Williams' 
Adm'r  v.  Williams,  supra,  and  Manufactur- 
ing Co.  V.  Tinsley,  75  Mo.  468,  expressly  dis- 
approved. Sherwood,  J.,  speaking  for  the 
court,  said:  "We  bold  also  that  the  hus- 
band defendant  was  a  competent  witness 
under  the  provisions  of  section  8922,  and  that 
he  was  competent  to  prove  his  own  agency. 
It  is  allowable  as  to  any  other  witness  to 
prove  his  own  agency,  and  no  reason  is  per- 
ceived why  any  different  rule  should  prevail 


as  to  a  witness  merely  because  he  occupies 
certain  marital  relations  to  one  of  the  par- 
ties to  the  suit"  For  this  reason  we  dis- 
approve of  the  rulings  in  Williams'  Adm'r 
V.  Williams,  67  Mo.  661,  and  Manufacturing 
Oo.  V.  Tinsley,  75  Mo.  46&  In  Long  v.  Mar- 
tin, 152  Mo.  668,  54  S.  W.  473,  it  l8  said: 
"It  was  at  one  time  held  to  be  the  law  of 
this  state  that  a  husband  or  wife  was  in- 
competent to  testify  to  establish  his  or  her 
agency  In  such  case  (Williams'  Adm'r  v.  Wil- 
liams, 67  Mo.  661;  Manufacturing  Oo.  v. 
Tinsley,  75  Mo.  458),  but  the  more  recent 
consideration  of  that  subject  has  led  to  the 
opposite  conclusion";  citing  Leete  v.  Bank, 
115  Mo.  184,  21  S.  W.  788w  The  recent  case 
of  Smith  V.  Wilson  (Mo.  Sup.)  61  S.  W.  697, 
was  an  action  by  a  married  woman,  to 
which  her  husband  was  not  a  party,  for  the 
specific  performance  of  a  contract  for  the 
purchase  of  a  tract  of  land.  The  plaintiff 
was  permitted  to  prove  by  her  husband,  over 
the  objection  of  defendant,  that  he  was  her 
agent,  and  acted  as  such  in  the  purchase  of 
the  land,  and  this  ruling  was  approved  by 
this  court  on  the  authority  of  Leete  v.  Bank, 
115  Mo.  186,  21  S.  W.  788.  The  same  rule 
applies  alike  to  husband  and  wife,  and  the 
rule  which  disqualifies  the  one  as  a  witness 
disqualifies  the  other  in  similar  circnmstan- 
ces,  so  that  the  rule  announced  by  the  au- 
thorities cited  is  the  same  whether  the  hus- 
band or  the  wife  be  the  agent.  And  as  a 
married  woman  may  be  the  agent  of  her 
husband,  and  is  competent  to  testify  as  a 
witness  in  his  behalf  with  respect  to  matters 
in  which  she  acted  as  such  agent  we  are 
unable  to  conceive  of  any  good  reason  why 
she  Is  not  competent  to  testify  to  her  own 
agency.  That  she  was  not  Intended  to  be 
disqualified  from  so  doing  by  the  provision 
in  the  statute  quoted  which  prohibits  "any 
married  woman,  while  the  relation  exists,  or 
subsequently,  to  testify  to  any  admission  or 
conversations  of  her  husband,  whether  made 
to  herself  or  to  third  parties,"  we  think  clear, 
for  such  authority  may  be  in  writing,  which 
could  not,  by  any  fair  construction,  be  em- 
braced in  the  words  "admissions  or  conver- 
sations." We  therefore  adhere  to  the  rule 
announced  in  Leete's  Case,  and  overrule  the 
case  of  Basye  v.  Railroad  (3o.,  63  Mo.  App. 
476. 

The  criticism  on  the  instmctlons  we  think 
without  merit  There  is  no  conflict  between 
plaluttfTs  seventh  and  eighth  Instruction^ 
and  defendants'  eighth;  on  the  contrary,  they 
are  quite  in  harmony.  Plaintiff's  first  in- 
struction Is  in  all  essential  particulars  like 
the  first  Instruction  given  in  behalf  of  plain- 
tiff in  the  case  of  Smith  t.  Kansas  City, 
128  Mo.  23,  30  S.  W.  814.  Finding  no  re- 
versible error  in  the  record,  we  afSrm  the 
judgment. 

SHERWOOD,  P.  J„  and  QANTT,  J.,  con- 
cur. 
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THIERMAN  y.  BODLET  <«  aLt 

(Ooort  of  Appeals  of  Kentacky.   June  22, 
1901.) 

VENDOR    AND    PURCHABBR— INNOCENT    FUR- 
CHASBRr-NOTICB  OP  SBCRBT  TRUST. 

The  mere  fact  that  a  sister  of  the  grantee 
tn  a  deed  Ilred  in  the  house  with  the  crrantee, 
claiming  title  to  one-half  the  propertr,  was  not 
aufflcient  to  give  notice  of  her  claim  to  one  to 
whom  the  grantee  mortgaged  the  property; 
and  her  equity  will  not  be  enforced  to  the  prej- 
odice  of  the  mortgagee,  especially  after  20 
years  from  the  execution  of  the  deed,  and  12 
years  from  the  execution  of  the  mortgage. 

Appeal  from  circuit  court,  J^erson  coun- 
ty, chancery  diylsion. 

"Not  to  be  officially  reiwrted." 

Action  by  the  city  of  LouiSTille  against 
Mary  S.  mierman  and  others  to  subject  real 
estate  to  the  payment  of  taxes.  Intervention 
by  Caroline  E.  Thierman,  and  she  appeals 
from  a  Judgment  denying  her  clafm  to  the 
property  in  controversy  as  against  Temple 
Bodley  and  Ann  J.  Bodley,  who  songht  to  en- 
force a  mortgage  Hen  on  the  property.  Af- 
firmed. 

H.  M.  Lane,  for  appellant  Bernard  Flex- 
ner,  for  appellees. 

HOBSOM.  J.  On  May  20.  1877.  a  commis- 
sioner's deed  was  made  on  behalf  of  the 
heirs  of  Henry  Thierman  to  Mary  S.  Thier- 
man for  the  land  in  controyersy  in  this  suit. 
This  deed  was  duly  recorded  in  January,. 
1878,  in  the  proper  clerk's  office.  On  April 
16,  1878,  Mary  Thierman  conveyed  the  prop- 
erty to  B.  C.  Thierman,  and  on  September  6, 
1878,  it  was  reconveyed  by  E.  0.  Thierman 
to  Mary  S.  Thierman.  Each  of  these  deeds 
was  in  consideration  of  |2,600.  On  Novem- 
ber 21,  1885,  Mary  S.  Thierman,  being  the 
sole  owner  of  the  property  of  record,  mort- 
gaged It  to  Temple  Bodley  to  secure  a  note 
for  11,000  given  by  her  brother  J.  H.  Thier- 
man. Interest  was  paid  on  this  note  until 
November  21,  1896,  and  on  May  20, 1896,  the 
city  of  Louisville  instituted  this  suit  to  sub- 
ject the  property  to  the  payment  of  certain 
taxes  due  on  it  to  the  city  by  Mary  S.  Thier- 
man. Bodley  had  assigned  his  mortgage  and 
note  to  Ann  J.  Bodley,  and  they  were  all 
made  defendants  to  the  action.  Proper 
pleaJdlngs  having  been  filed  and  the  neces- 
sary steps  taken.  Judgment  was  entered  on 
the  note  and  for  a  sale  of  the  property,  and 
Mary  S.  Thierman  has  not  appealed.  But 
Caroline  E.  Thierman  appeared  in  the  action, 
and,  on  her  own  motion,  was  permitted  to 
file  an  answer  and  cross  petition,  in  which 
she  alleged  that  she  was  a  Joint  owner  of  the 
property  with  Mary  S.  Thierman.  In  sup- 
port of  this  claim  she  proved  by  her  brother 
William  G.  Thierman  that  Mary  S.  Thier- 
man got  the  title  to  the  property  for  the  ben- 
efit of  herself  and  two  sisters,  who  were  both 
infants  at  the  time,  one  of  them  having  died 

*  Reported  by  Edward  W.  HInes,  Esq., .  o(  til* 
Franktort  bar,  and  (ormaily  itate  reporter. 
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Since  the  deed  was  made,  and  the  appeHant 
Caroline  being  the  other;  that  they  all  lived 
In  tbe  bouse  after  the  title  waa  taken  to 
Mary,  in  1878,  and  Caroline  claimed  title  to 
one-half  of  the  property.  Admitting  that  the 
proof  is  sufficient  to  show  that  Mary  S.  Thier- 
man held  the  title  in  secret  trust  for  Caro- 
line, we  are  clearly  of  the  opinion  that  this 
secret  trust  cannot  be  enforced  to  the  preju- 
dice of  the  mortgage  executed  by  Mary  S. 
Tblerman,  who  was  permitted  by  Caroline  to 
remain  the  record  holder  of  the  title  for  so 
many  years.  The  fact  that  the  two  sisters 
and  others  lived  in  the  house  was  not  notice 
that  the  record  title  in  Mary  was  held  by  her 
in  trust  for  Caroline  or  any  of  the  rest  of  the 
family.  The  equity  now  asserted  by  Caro- 
line, more  than  20  years  after  the  deed  was 
made,  and  some  12  years  after  the  execution 
of  the  mwtgage,  is  stale.  If  bona  fide  mort- 
gages made  upon  the  faith  of  record  titles 
could  be  defeated  In  this  way,  our  system  of 
recording  titles  would  be  defeated  of  the 
chief  end  it  was  designed  to  accomplish. 
Judgment  affirmed. 


THACKER  V.  COMMONWBALTH.i 

(Court  of  Appeals  of  Kentucky.    June  22, 
1901.) 

CRIMINAL  I^W— SEPARATION  09  JURT 
DURINO  TRIAL. 

Where  the  jury  was  permitted  by  the 
sherifF  in  charge  of  them  to  separate  duriag  a 
trial  for  murder,  the  court  should  have  grant- 
ed defendaat's  motion  to  discharge  the  jury, 
in  the  absence  of  an  affirmative  showing  by  the 
commonwealth  that  defendant  was  not  prej- 
udiced by  the  separation. 

Appeal  from  circuit  court,  Fleming  county. 
"Not  to  be  officially  reported." 
William  Thacker  was  convicted  of  the  of- 
fense of  murder,  and  he  appeals.    Reversed. 

W.  O.  Dearlng  and  Jas.  Maher,  for  appel- 
lant. CSem.  J.  Whlttemore  and  Robt.  J. 
Breckinridge,  for  the  Commonwealth. 

HOBSON,  J.  Appellant  was  indicted  for 
murder.  He  was  convicted,  and  his  punish- 
ment fixed  at  confinement  in  the  peniten- 
tiary for  life.  On  the  morning  of  the  sec- 
ond day  of  the  trial  the  defendant  entered 
a  motion  to  discharge  the  jury,  and  in  sup- 
port of  it  showed  that,  after  the  Jury  was 
placed  in  the  charge  of  the  sheriff  on  the 
evening  before,  eight  of  them  had  gone  in 
charge  of  a  deputy  sheriff  to  a  livety  stable 
about  200  yards  from  the  clerk's  office,  while 
the  other  four  remained  there.  It  was  not 
shown  that  any  officer  was  In  charge  of  the 
four  jurors  who  remained  behind,  or  why 
the  eight  went  to  the  livery  stable,  or  what 
was  done  there.  The  court  is  of  the  opin- 
loh  that  on  the  showing  made  as  to  the 
separation  of  the  Jury  after  they  were  sworn 
the  panel  should  have  been  set  aside,  and 

'  Reported  by  Edward  W.  HInes,  Esq.,  gl  tlie 
Franklort  bar.  and  tormerly  state  reporter. 
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that  for  this  cause  a  new  trial  must  be  bad. 
In  French  v.  Com.,  100  Ky.  63,  37  S.  W.  268, 
this  court  said,  In  all  cases  of  separation  of 
the  jury  it  must  "be  shown  clearly  by  the 
state  that  no  opportunity  has  been  afforded 
for  the  exercise  of  Improper  Influences  on  the 
Jurors."  In  this  case  no  proof  was  offered 
at  all  by  the  commonwealth,  and  there  was, 
as  shown  by  the  record,  nothing  to  over- 
come the  prima  facie  case  made  out  by  the 
defendant.  This  conrt  is  without  power  to 
reverse  In  criminal  cases  except  for  errors 
by  which,  on  the  whole  record.  It  appears 
that  the  substantial  rights  of  the  defendant 
have  been  prejudiced,  and  It  will  not,  there- 
fore, disturb  a  conviction  on  account  of  the 
separation  of  the  Jury  when  they  are  all  the 
time  In  charge  of  the  proper  officer,  and  It  la 
clearly  shown  that  no  opportunity  has  been 
afforded  tot  the  exercise  of  Improper  In- 
fluences. Bnt  the  keeping  of  the  Jury  to- 
gether is  In  many  cases  of  vital  Importance, 
and  when  a  separation  Is  permitted  the  de- 
fendant Is  entitled  to  have  the  panel  dischar- 
ged, unless  It  affirmatively  appears  that  he 
was  not  prejudiced. 

It  is  not  shown  from  the  record,  so  far 
as  we  can  find,  that  the  defendant's  affida- 
vit for  a  continuance  was  permitted  to  be 
read  as  the  d^osition  of  the  absent  witness, 
although  this  is  conceded  to  be  the  fact  in 
the  brief  of  counsel  on  both  sides.  If  this 
was  done,  the  motion  for  a  continuance  was 
properly  overruled.  We  see  no  othw  error 
in  the  record.  The  argument  of  counsel 
should  be  strictly  confined  to  the  proof  heard 
by  the  Jury  and  the  law  of  the  case  as  given 
in  the  instructions  of  the  conrt  Judgment 
reversed,  and  case  remanded  for  a  new  trial. 


WILSON  T.   COMMONWEALTH. 

MURBEL  V.  SAME.1 

(Oonrt  of  Appeals  of  Kentnclcy.    June  22, 

1901.) 

HOMICIDB-SRROR  IN  INSTRUCTING  JURY  AS 
TO  MUTUAL  COMBAT. 
Upon  a  trial  for  murder  it  was  error  to 
iastruct  the  jury  upon  the  hypothesis  of  a 
mutual  combat,  where  the  combat  was  sought 
by  deceased,  and  the  only  evideace  of  defend- 
ant's willingness  to  fight  was  that  he  stood  his 
ground,  as  one  who  is  attacked  by  another 
with  a  deadly  weapon  is  not  required  to  re- 
treat. 

Appeals  from  circuit  court,  Owsley  county. 

"Not  to  be  officially  reported." 

Abel  Wilson  and  App   Murrel  were  each 

convicted  of  the  offense  of  murder,  and  they 

appeal.    Reversed. 

E.  E.  Hogg  and  John  V.  Eversole,  for  ap- 
pellants. R.  J.  Breckinridge  and  J.  L.  Rob- 
erts, for  the  Commonwealth. 

BURNAM,  J.  As  tbe  appeals  of  Wilson 
V.  Com.  and  Murrel  v.  Com.  grow  out  of  the 


'  Reported    br    Edward   W.    Hlnes,    Esq.,    ol    tit* 
Frankfort  bar,  and  tonnerlr  ■tate  reporter. 


same  facts,  and  present  the  same  questions 
of  law,  they  will  be  considered  together  in 
this  opinion.  They  were  jointly  indicted  by 
grand  Jury  of  Owsley  county,  at  the  January 
term,  1801,  for  the  murder  of  Lewis  Moore 
on  the  22d  day  of  the  preceding  December, 
and,  their  motion  for  a  continuance  having 
been  overruled,  they  were  tried  separately, 
and  each  convicted  of  manslaughter,  and  sen- 
tenced to  the  penitentiary.  Both  of  them 
appeal  to  this  court  for  a  reversal  of  the 
Judgment,  because,  as  they  say,  neltber  bad 
a  fair  trial.  A  number  of  errors  are  com- 
plained of.  First,  it  is  Insisted  that  the 
court  erred  in  refusng  to  grant  a  coatJnoance 
because  of  tbe  absence  of  a  number  of  ma- 
terial witnesses;  second,  because  of  the  ad- 
mission of  Incompetent  testimony  and  tbe  ex- 
clusion of  competent  testimony  material  and 
important  for  their  defense;  third,  it  is  in- 
sisted that  the  Jnry  were  confused  and  mis- 
led by  the  second  and  fifth  InstmctlcHis 
which  were  given  on  motion  of  tbe  common- 
wealth. These  Instructions  are  in  tbe  fol- 
lowing words:  "Second.  If  yon  shall  be- 
lieve from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  Abel  Wilson,  with 
App  Murrel,  Lewis  Moore,  and  James  Moore, 
or  any  of  them,  willingly  and  unlawfully 
engaged  in  an  affray  with  one  another  with 
deadly  weapons  in  this  county,  and  before- 
the  indictment;  In  which  affray  tbe  defend- 
ant Abel  Wilson  shot  and  killed  Lewis  Moore- 
with  a  pistol,  you  will  find  tbe  defendant 
guilty  of  murder  if  same  was  done  felonious- 
ly, and  with  malice  aforethought  and  sullty 
of  manslaughter  if  same  was  done  in  sadden 
beat  and  passion,  and  without  malice;  and. 
If  the  killing  was  done  as  stated  in  tlila  In- 
stmctlon,  then  it  does  not  matter  which  one 
fired  the  first  shot"  "Fifth.  If  you  shall 
believe  from  tbe  evidence  that  at  the  time 
defendant  Abel  Wilson  shot  with  a  pistol 
and  killed  Lewis  Moore,  If  he  did  shoot  and' 
kill  him,  he  had  reasonable  grounds  to  be- 
lieve and  did  believe  that  Lewis  Moore  and 
James  Moore,  or  either  of  them,  was  then 
and  there  about  to  kill  defendant  or  App 
Murrel,  or  do  one  or  both  of  them  great  bod- 
ily harm,  and  that  to  shoot  and  kill  said 
Lewis  Moore  was  necessary,  or  believed  by 
defendant  in  the  exercise  of  a  reasonable 
judgment,  to  be  necessary,  to  avert  said  dan- 
ger, real,  or  to  the  defendant  apparent  you 
will  find  defendant  not  guilty,  unless  you 
shall  further  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant 
and  the  said  parties,  to  wit  App  Mnrrel,  Lew- 
is Moore,  and  James  Moore,  willingly  en- 
gaged in  an  affray  with  each  other  with 
deadly  weapons,  in  which  affray  Abel  Wil- 
son shot  with  a  pistol  and  killed  Lewis 
Moore." 

The  facts,  as  shown  by  the  bill  of  excep- 
tions, are  as  follows:  A  primary  election 
was  being  held  in  the  Cow  Creek  precinct 
in  Owsley  county  (m  the  22d  day  of  Decem- 
ber, 1890,  and  a  great  many  persons  were 
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present.  Abont  9  o'clock  on  the  morning 
of  that  day  the  defendantB  Abel  Wilson  and 
App  Murrel  went  with  the  deceased,  James 
Moore,  and  one  Hall  to  the  loft  of  a  bam 
belonging  to  John  Frost  for  the  purpose  of 
playing  a  game  of  carda  known  as  "five 
oat"  for  25  cents  a  game.  They  were  ac- 
companied by  Henry  Jennings  and  Jolin. 
Noble,  Jr.  James  Moore  and  Hall  were  part- 
ners on  one  side,  and  appellants  on  the  oth- 
er. The  game  was  stopped  about  10  o'clock 
by  a  call  for  Hall,  who  was  a  blacksmith, 
to  go  and  shoe  a  horse.  At  this  time  CO 
cents  was  dtie  to  Moore  and  Hall,  which  they 
requested  Wilson,  who  was  acting  as  stake- 
holder, to  pay;  bnt  he  refused,  claiming  that 
he  had  won  60  cents  from  James  Moore 
the  evening  before,  and  that  he  would  butt 
accounts  with  him.  Thereupon  both  Hall 
and  Moore  became  angry,  and  Moore  said  to 
Wilson,  "If  you  are  Grod  damned  dog  enough, 
keep  the  fifty  cents."  Then  Wilson  respond- 
ed to  Moore,  "Jim,  I  don't  know  of  anybody 
that  is  a  worse  damned  dog  than  yon." 
Moore  resiMnded,  "Yon  are  a  damned  liar." 
Wilson,  in  response  to  this,  said,  "You  are 
a  damned  son  of  a  bitch."  Moore  and  Hall 
then  got  out  of  the  loft  and  left  After 
their  departure,  J^hn  Noble  and  Jennings 
took  their  places,  and  the  game  proceeded 
for  more  than  an  hour.  When  James  Moore 
got  on  the  ground,  he  went  to  the  house 
of  Frost,  and  got  a  pistol,  hunted  up  his 
brother,  Lewis  Moore,  and  returned  to  the 
loft,  both  armed.  As  soon  as  be  climbed 
into  the  loft,  he  remarked,  "Here  comes 
back  that  damned  son  of  a  bitch,"  and  Btei>- 
ped  towards  the  defendants,  pistol  In  hand, 
and  said,  "We  bare  come  back  after  that 
money."  The  defendant  Wilson  replied,  "I 
thought  that  matter  was  settled."  Moore 
answered,  "Give  up  the  money,  and  we  will 
let  you  alone."  Wilson  replied,  "Don't  crowd 
me  with  that  pistol."  Then  Murrel  and  Wil- 
son got  out  of  the  loft  As  Mnrrel  was  get- 
ting down,  Moore  pointed  his  pistol  at  his 
back,  and  was  prevented  from  shooting  by 
Jennings  and  his  nephew,  John  Moore,  who 
had  also  come  up  Into  the  loft  James  and 
Lewis  Moore  quickly  followed  appellants  out 
of  the  loft,  with  pistols  in  their  hands,  and  the 
shooting  Immediately  began.  The  testimony 
is  conflicting  as  to  who  fired  the  first  shot 
Some  witnesses  say  that  the  defendant  Wil- 
son and  others  say  that  James  'Moon  did  it 
At  all  evoits,  in  a  very  short  time— not  ex- 
ceeding two  minutes— both  James  and  Lewis 
Moore  had  been  shot  down;  Lewis  was  dead, 
and  James  mortally  wounded.  It  also  ap- 
pears that  while  hunting  up  his  brother, 
Lewis  Moore,  James  was  at  the  same  time 
attempting  to  borrow  a  pistol,  and  said  to 
John  Hall  that  he  wanted  it  to  kill  App 
Murrel  with.  It  does  not  seem  to  us  that 
the  undisputed  facts  present  a  case  of  mu- 
tual combat  willingly  entered  Into  by  the 
combatants.  What  the  law  designates  as 
mutual  combat  la  where  two  persons,  upon 


a  sudden  quarrel,  and  In  hot  blood,  mutually 
fight  upon  equal  terms.  It  does  not  cover 
a  state  of  case  where  combat  was  sought 
by  one  of  the  parties  for  the  purpose  of  kill- 
ing or  inflicting  great  injury  on  the  other. 
The  principle  of  law  applicable  to  a  mutual 
rencounter  does  not  apply  to  this  case.  The 
only  evidence  of  willingness  on  the  part  of 
defendant  to  engage  in  a  fight  is  that,  after 
getting  out  of  the  loft  they  stood  their 
ground.  The  law  does  not  require  that  one 
who  has  been  attacked  by  another  with  a 
deadly  weapon,  or  has  made  demonstrations 
manifesting  an  Intention  to  commence  an  at- 
tack, to  retreat,  but  he  has  the  right  to  stand, 
and  defend  himself;  and  if,  in  so  doing, 
It  becomes  necessary,  or  upon  reasonable 
grounds  apparently  necessary,  that  he  should 
kill  his  assailant,  the  killing  Is  excusable  on 
the  ground  of  self -defense  East  says;  "A 
man  may  repel  force  with  force  in  defense 
of  his  person  •  •  •  against  one  who 
manifestly  intends  or  endeavors  by  violence 
or  sui-prlse  to  commit  a  known  felony.  He 
Is  not  obliged  to  retreat,  but  may  pursue 
his  adversary  until  he  has  secured  himself 
from  all  danger;  and.  If  he  kills  him  in  so 
doing.  It  Is  Justifiable  self-defense."  Bishop 
held  the  law  to  be  that:  "Where  an  attack 
is  made  with  murderous  intent  the  person 
attacked  Is  not  required  to  flee,  but  may 
stand  his  ground,  and,  if  necessary,  kill  his 
assailant."  And  this  view  has  been  adopted 
by  this  court  In  numerous  cases,  and  Is  set- 
tled law  In  this  state.  See  the  cases  of  Philips 
V.  Com.,  2  Duv.  328,  87  Am.  Dec.  499;  Young 
T.  Com.,  6  Bush,  312;  HoUoway  t.  Com., 
74  Ky.  350.  We  are  of  the  opinion  that  the 
court  erred  in  instructing  the  jory  in  this 
case  npon  the  theory  of  mutual  combat  at 
alL  Only  the  ordinary  instruction  applicable 
to  a  case  of  this  character  should  have  been 
given.  Is  view  of  the  conclusions  which 
we  have  reached  as  to  the  error  in  these 
Instructions,  we  deem  it  unnecessary  to  con- 
sider the  other  errors  complained  of,  as  they 
are  not  liable  to  occur  upon  a  mew  trial; 
but,  for  the  reasons  indicated,  the  Judgments 
are  reversed,  and  the  causes  remanded  for 
proceedings  consistent  with  this  opinion. 


SPARKS  T.  0OLSON.1 

(Court  of  Appeals  of  Kentucky.    Jane  22, 
1901.) 

HUSBAND  AND  WIPH>— INVESTMENT  OP  WIFE'S 
MONET  BY  HUSBAND— VALIDITY  OP  SETTLE- 
MENT UPON  WIPE— RIGHTS  OP  HUSBAND'S 
CREDITORS. 

Where  the  wife's  money  was  invested  by 
her  father  in  laud,  in  coaaection  with  money 
furnished  by  the  husband,  under  an  ngreemcnt 
with  the  husband  that  she  wag  to  have  nn  in- 
terest in  the  land  in  proportion  to  the  amount 
of  her  money  Invested,  and  the  husband  sub- 
sequently sold  the  land,  and  made  a  settlement 
npon  the  wife  not  out  of  proportion   to   the 

>  Raportad    bx    Edward    W.    Hlnea,    Esq.,    of    tlM 
FranUort  bar,  and  formerly  itau  reporter. 
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amonnt  of  her  money  tarested  in  the  land,  that 
settlement  ii  valid,  as  against  the  husband's 
creditors. 

"Not  to  be  officially  reported." 
Petition  for  rehearing.    Denied. 
For  former  report,  see  60  S.  W.  540. 

O'REAR,  J.  Owing  to  the  somewhat  con- 
fused condition  of  the  record,  due,  in  a 
measure,  to  the  manner  of  the  preparation 
of  the  case  in  the  court  below,  we  were  mis- 
led in  the  matter  of  identifying  the  transfer 
of  the  tract  of  land  spoken  of  In  the  opinion 
as  the  "Collins  Tract."  This  was  the  tract 
of  land  In  which  Mrs.  Colson's  money  had 
been  Invested  by  her  father,  Mr.  Wheeler, 
under  the  agreement  with  her  husband  that 
she  should  have  an  Interest  in  It  correspond- 
ing to  the  proportion  of  the  purchase  money 
paid  by  her  father,  namely,  one-third,  and 
that  In  the  event  of  a  sale  of  It  her  husband 
was  to  Invest  for  her  the  equivalent  pro- 
portion of  its  proceeds  In  other  estate  for 
her.  And,  while  It  appeared  on  first  ex- 
amination that  this  was  the  Identical  land 
for  which  the  lots  In  question  were  taken 
In  part  payment,  yet  that  fact  Is  not  made 
conclusive  In  the  opinion,  and  is  not  in  law, 
of  Mrs.  Colson's  equitable  right  to  have  set- 
tled upon  her  that  proportion  of  the  proceeds 
of  Its  sale.  Her  husband  having  voluntarily 
made  such  settlement  of  property  not  out  of 
proportion  to  the  amount  of  the  fund  In- 
vested In  the  Oolllns  land  for  his  wife,  that 
settlement  ought  not  to  be,  and  will  not  be, 
disturbed  at  the  Instance  of  his  creditors, 
because,  as  this  court  said  In  the  well-con- 
sidered case  of  Latimer  v.  Glenn,  2  Bush,  535: 
"This  conveyance  to  the  use  of  the  wife, 
therefore,  was  only  the  voluntary  discharge 
by  the  husband  of  an  obligation  which  the 
chancellor  would  have  compelled  on  the  prop- 
er application  of  the  wife.  •  •  •  Mrs. 
Latimer's  equity  Is  as  elevated  and  pure  and 
sacred  as  that  of  any  creditor  of  her  hus- 
band. Her  conduct  Is  free  from  any  fraud 
or  overreaching  or  concealment  of  any  char- 
acter; nor  does  it  manifest  any  desire  to 
screen  the  property  of  a  failing  husband  from 
the  Just  demands  of  his  creditors,  but  only 
an  honest  effort  to  secure  that  which  she 
regarded  as  her  own,  and  which  had  been 
frequently  accorded  to  her  in  the  most  pros- 
perous days  of  her  husband,  and  for  which 
she  had  paid  an  ample  pecuniary  considera- 
tion. She,  having  the  legal  title,  with  an 
equity  untainted  with  illegality  or  fraud, 
cannot  be  disturbed."  Other  cases  of  equal 
force  and  clearness,  some  of  which  are  re- 
ferred to  In  the  principal  opinion  (60  S.  W. 
540),  fully,  sustain  the  foregoing  views. 

In  the  petition  for  rehearing,  in  which 
counsel  for  appellant  manifests  such  zeal 
and  uses  much  strong  language,  he  deals 
with  numerous  propositions  not  In  the  record, 
many  of  which,  had  they  been  In  the  record, 
would  have  been  wholly  Irrelevant  Indeed, 
a  very  considerable  part  of  the  record  was 
Irrelevant  to  the  Issue  in  this  case.    It  may 


be  a  fact,  as  he  earnestly  argues  It  Is,  flwt 
W.  O.  Colaon  Is  solvent,  and  is  worth  $50,000. 
and  desires  to  defraud  appelant,  and  has 
engaged  in  numerous  transactions  independ- 
ent of  the  one  at  bar  for  the  purpose  of  de- 
frauding appellant  However  true  all  of  the 
foregoing  may  be,  if,  indeed,  it  is  true,  they 
are  matters  which  cannot  affect  In  any  wise 
Mrs.  Colson's  equity,  or  that  of  her  child. 
They,  however,  If  they  exist  as  certainly  as 
counsel  so  emphatically  declares,  would 
make  it  easy  for  appellant  It  would  appear, 
to  satisfy  his  debt  out  of  bis  debtor's  prop- 
erty, without  subjecting  that  of  the  infant 
who  is  merely  claiming  that  which  is  not 
W.  G.  Colson's,  and,  in  good  conscience,  be- 
tween him  and  his  deceased  wife  and  bis 
father-in-law,  ought  not  to  be  held  by  bim  or 
subjected  to  his  debts.  Counsel  further  pre- 
sents for  the  first  time  additional  reason  why 
the  regular  Judge  should  not  have  presided 
upon  the  trial  of  this  case.  That  reason  was 
not  presented  in  the  court  below  In  the  af- 
fidavit against  the  Judge,  and  was  not  pre- 
sented, that  we  recall,  until  the  petition  for 
rehearing.  Consequently  the  petition  is  over- 
ruled. 


CIARK  V.  COMMONWEALTH.! 

(Court  of  Appeals  of  Kentucky.    Jane  22, 

1901.) 

CRIHINAIi  KTIDENCB  —  RBFERENCB  BT  EX- 
PERT TO  MEDICAL  BOOK— CROSS-EXAMINA- 
TION A3  TO  WHAT  AUTHOR  STATES— HOM- 
ICIDE—ATTEMPT  TO  COMMIT  ABORTION— BVl- 
DBNCB  THAT  DEFENDANT  HBLD  HIUSBI<F 
OUT  AS  ABORTIONIST— HEARSAY  BVIDBNCB 
AS  TO  DEFENDANT'S  SKILL  AS  SURGEON- 
INSTRUCTION  DEFINING  TERMS  "WILLFUL" 
AND  "MALICE  AFORETHOUGHT"- VARIANCB 
—INSTRUCTION  AS  TO  REASONABLE  DOUBT. 

1.  Where  a  physician  testifying  for  the  prose- 
cution as  an  expert  refers  to  a  medical  author 
as  supporting  his  view,  the  defendant  should 
be  permitted  to  cross-examine  him  as  to  what 
the  author  states,  so  as  to  lay  the  foundation 
for  reading  the  authority  to  the  jury  for  the 
purpose  of  discrediting  the  witness. 

2.  Under  an  indictment  for  murder,  alleinng 
that  death  resulted  from  an  attempt  by  de- 
fendant to  commit  an  abortion  upon  deceased, 
it  was  not  error  to  permit  physicians  to  testify 
that,  by  reason  of  the  fact  that  deceased  was 
an  unmarried  woman,  the  danger  of  exposure 
and  the  mental  anguish  would  make  her  more 
susceptible  to  shock  than  if  she  had  been  a 
married  woman,   and  the  operation  had  beea 

{>erformed  at  home,  In  the  proper  way,  to  re- 
ieve  her  of  some  trouble,  though  such  ^t- 
nesses  knew  nothing  of  the  temperament  or 
mental  condition  of  deceased,  and  no  witness 
testified  as  to  her  mental  condition  about  that 
time. 

3.  Where  deceased  was  found  dead  in  an 
operating  chair  in  the  oflSce  of  defendant  a 
physician,  and  there  was  testimoi^  tending  to 
show  that  she  died  from  the  shock  caused  by 
an  attempt  to  commit  an  abortion,  declara- 
tions of  defendant  tendinis  to  show  that  be 
had  committed  other  abortions,  and  held  him- 
self out  as  an  abortionist,  were  not  admissible 
to  show  that  he  had  committed  the  act  in  ques- 
tion,   though    they   might    have    been    admls- 

'  Reported  by  Edward  W.  Hinm,  Esq.,  at  the 
Franklort  bar,  and  formerly  itato  reporter. 
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Bible  to  show  intent  or  motive  if  defendant  t 
had  admitted  that  he  committed  the  act,  and 
had  attempted  to  justify  it  upon  the  ground 
of  necessity. 

4.  As  there  was  evidence  tending  to  show 
that  the  attempt  to  commit  an  abortion  wag 
made  in  a  bungling  manner,  it  was  admissible 
for  tiie  prosecution  to  prove  by  witnesses  per- 
sonally acquainted  with  the  extent  of  defend- 
ant's skill  as  a  surgeon  and  physician  that  he 
was  unskillful,  but  it  was  error  to  admit  evi- 
dence that  sudi  was  his  reputation. 

5.  The  commonwealth  having  introdnced  evi- 
dence tending  to  show  that  defendant  was  not 
a  skilled  surgeon,  he  should  have  been  permit- 
ted to  prove  by  persons  in  whose  families  he 
had  practiced  that  he  was  capable  and  pro- 
ficient. 

6.  The  court  did  not  err  in  refusing  to  per- 
mit defendant  to  prove  by  physicians  that  ft  is 
the  universal  custom  for  unmarried  women 
illegitimately  pregnant  to  take  every  character 
of  drug  and  decoction  for  the  purpose  of  pro- 
ducing miscarriage. 

7.  Instead  of  instructing  the  jury  that  "the 
willful,  intentional,  and  deliberate  doing  of 
any  act  ordinarily  calculated  to  endanger  the 
life  of  or  produce  great  bodily  harm  u^on  an- 
other, from  which  death  results,  is  a  killing 
with  malice  aforethought,  unless  it  be  done  to 
protect  the  doer  or  some  other  person  from 
some  great  bodily  harm  then  upon  reasonable 
grounds  believed  to  be  necessary  to  avert  such 
apprehended  harm,"  the  court  should,  if  any 
instruction  was  to  be  given  on  that  subject, 
have  told  the  jury  that:  "The  word  'wilffnl,' 
as  used  in  these  instructions,  means  'inten- 
tional ;  not  accidental.'  The  phrase  'malice 
aforethought'  means  a  predetermiaation  to  do 
the  act  of  killing  without  legal  excuse,  and  it 
is  immaterial  how  suddenly  or  recently  before 
the  killing  such  determination  was  formed." 

8.  It  was  error  to  instruct  the  jury  to  find 
defendant  not  guilty  if  they  believed  deceased 
died  from  the  effect  of  some  drug  or  poison 
"not  inserted  into  lier  womb  by  the  defend- 
ant," as  the  indictment  charged  that  defendant 
caused  her  death  by  inserting  into  her  womb 
a  sharp  and  dangerous  instrument,  and  de- 
fendant cannot  be  convicted  upon  proof  that 
death  resnlted  from  a  drug  or  poison  adminis- 
tered by  him. 

9.  Instead  of  giving  an  instruction  as  to  rea- 
sonable doubt  which  was  unintelligible,  the 
court  should  have  instructed  the  jury  that: 
"If,  upon  the  entire  case,  you  have  a  reasonable 
doubt  of  defendant  being  proven  guilty,  or  as 
to  any  fact  necessary  to  establish  his  guilt, 
you  should  acquit  him;  or.  If  you  have  such 
doubt  as  to  the  degree  of  the  offense,  you  will 
find  him  guilty  of  manslaughter  only." 

Appeal  from  circait  court,  Webster  county. 
"To  be  otDcIally  reported." 
W.  E.  Clark  was  convicted  of  the  offense 
of  manslaugbter,  and  he  appeals.    Reversed. 

A.  O.  Stanley,  H.  X.  Morton,  P.  B.  Miller, 
W.  E.  Bourland,  and  Stanley  &  Ruggles,  for 
appellant  L.  C.  Flournoy,  Lockett  &  Loclc- 
ett,  and  B.  J.  Breckinridge,  for  the  Common- 
wealtb. 


O'REAR,  J.  Appellant  was  Indicted  and 
tried  for  the  murder  of  Cora  Waller,  alleged 
to  have  been  committed  on  the  Wh  at  Sep- 
tember, 1000,  In  the  town  of  Sturgls,  Union 
county.  He  was  convicted  at  the  January 
term,  1001,  of  her  manBlaugbter,  and  sen- 
tenced to  10  years'  servitude  in  the  state 
penitentiary. 

It  aivears  that  Miss  Waller  was  a  young 


woman,  aged  about  26  or  28  years,  of  a  high- 
ly-respected family,  herself  a  bright.  Intelli- 
gent, and  attractive  woman,  her  family 
standing  among  the  first  of  Union  county. 
Thomas  Holt,  a  young  man  from  SO  to  85 
years  of  age,  who  was  formerly  a  deputy 
sheriff  of  his  county  (Union),  also  of  a  well- 
conne<fted  family,  as  is  shown  by  the  evi- 
dence, and  who  was  an  unmarried  man,  was 
her  lover.  On  the  occasion  and  date  named 
be  accompanied  her  from  her  home,  near 
Morganfleld,  to  Sturgls,  a  distance  of  some 
12  miles,  arriving  after  dark.  The  day  was 
Sunday.  Appellant,  aged  about  49  years, 
was  a  physician  of  about  25  years'  practice. 
He  also  conducted  a  drug  store  at  Sturgls, 
where  he  lived.  At  about  8  o'clock  on  the 
evening  of  the  date  named,  a  buggy,  sup- 
posed to  contain  Holt  and  Miss  Waller,  was 
driven  to  appellant's  front  gate.  Appellant 
was  In  his  residence,  and  his  wife  and  daugh- 
ter and  some  lady  friends  were  sitting  on  the 
veranda.  Holt  asked  If  Dr.  Clark  lived  there, 
and,  being  Informed  that  be  did,  asked  for 
him  to  come  out.  As  the  doctor  walked- 
towards  the  gate,  and  about  half  of  the  dis- 
tance, Holt  asked  If  tbat  was  Dr.  Clark.  An- 
swered in  the  affirmative,  he  stated,  "I  want 
to  see  you  in  your  office."  Clark  told  him 
that  he  would  meet  him  there  as  soon  as  be 
could  get  a  light  Procuring  a  lantern,  he 
went  to  his  office.  The  doctor.  Holt,  and 
Miss  Waller  then  met  at  the  doctor's  office, 
which  was  some  distance  from  appellant's 
residence,  but  on  the  same  street  Within  a 
few  minutes  thereafter.  Miss  Waller  was 
dead.  The  doctor  left  the  office  to  telephone 
to  another  physician,  or  for  some  purpose. 
One  Skinner  entered  the  office  about  this 
time,  and  found  the  young  woman  to  be 
dead,  and  Holt  in  much  agitation.  Skinner 
went  across  the  street,  and  telephoned  friends 
of  the  young  woman  of  her  death,  and  noU- 
fled  his  wife,  and  returned  with  her  to  the 
office.  Within  a  few  minutes,  Holt  shot  him- 
self through  the  breast  and  expired  without 
speaking  again.  Officers  and  others  quickly 
'gathered  at  the  scene  of  the  tragedy,  where 
the  two  bodies  were  discovered,— the  woman 
on  the  operating  chair  In  the  physician's 
office,  dead;  the  young  man  on  the  floor  near 
her,  dead;  appellant  gone  to  consult  an  at- 
torney. The  young  woman  was  lying  upon 
her  back  at  full  length  upon  the  operating 
chair,  her  feet  not  In  the  stirrups,  but  hang- 
ing down,  her  dress  being  In  no  wise  mis- 
placed, her  hat  yet  hanging  by  the  pins  to 
her  hair,  her  collar  and  some  of  the  buttons 
of  the  front  ot  her  dress  loosed.  The  Justice 
of  the  peace,  who  was  present  and  held  the 
inquest  ordered  a  post  mortem  examination 
to  be  made,  which  was  done  by  the  aid  of 
three  physicians,  who  were  residents  of  the 
town  of  Sturgls.  They  proceeded  directly 
with  their  Investigation,  which  developed  the 
following:  The  clothing  of  the  young  wo- 
man was  discovered  as  above  stated,  with 
the  exception  that  her  drawers  were  down 
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Bomewhat  below  tbe  buttocka.  A  digital  ex- 
amination 'was  made  by  each  of  the  phyal- 
clans,  discovering  In  the  opinion  of  some  of 
tbem  some  foreign  substance  near  the  Up  of 
the  vagina,  which  was  thought  to  be  vaseline 
or  other  oily  substance.  The  cervix  of  the 
womb  was  slightly  dilated,  and  showed  a  red 
mark  upon  the  outer  edge.  Further  exami- 
nation conducted  by  the  aid  of  the  speculum 
showed  slight  abrasions  of  the  posterior  wall 
of  tbe  cervix.  It  was  then  determined  to  re- 
move the  uterus,  which  was  attempted  to  be 
done  through  the  vagina  by  the  aid  of  vol- 
sella  forceps,  a  surgical  instrument  described 
as  having  sharp  prongs  to  It,  made  some- 
thing after  the  manner  of  elongated  scissors, 
and  which  was  used  by  taking  hold  of  the 
neck  of  the  womb;  one  of  the  prongs  being 
Inserted  through  the  cervix,  the  other  out- 
side, and  thus  clutching  it.  The  endeavor 
was  made  to  draw  it  through  the  vagina, 
but,  thu  ligaments  and  muscles  holding  the 
womb  in  place  being  too  strong  in  resistance, 
and  not  having  sufficient  instruments  to  com- 
plete this  attempt,  it  was  abandoned.  A 
C«esarean  operation  was  then  performed,  and 
the  uterus  removed.  One  of  the  attending 
physicians  then  took  bold  of  the  uterus  In 
his  hand.  With  an  ordinary  scalpel  he  cut 
it  open,  and  there  discovered  a  foetus,  which 
was  determined  to  be  of  about  three  months' 
growth;  a  clot  of  blood  which  had  settled 
near  the  lower  extremity  of  the  womb,  and 
near  the  Inner  os,  the  dot  being  about  the 
size  of  a  hen  egg;  one  or  more  abrasions  of 
the  membrane  of  the  uterus,  which  is  de- 
scribed as  being  the  decldua  reflexa,  which 
Is  described  by  the  medical  witnesses  as  a 
practically  bloodless  tissue  or  lining  of  the 
womb.  There  were  one  or  more  of  these 
punctures,  from  one-eighth  to  one-quarter  of 
an  inch  or  more  in  length.  There  were  no 
other  evidences  of  violence  or  abrasions  upon 
the  body.  The  occurrences  of  that  evening 
naturally  threw  the  town  into  a  state  of  in- 
tense excitement;  so  much  so  that  when  the 
constable  and  two  citizens  went  In  quest  of 
appellant  to  arrest  him,  finding  him  coming 
from  the  residence  of  Judge  Thompson,  an 
attorney,  and  coming  towards  his  home  or 
his  office,  they  thought  it  prudent  to  spirit 
him  away  to  the  county  seat,  some  12  miles 
distant,  withont  allowing  the  crowd  to  know 
of  his  whereabouts.  A  change  of  venue  was 
granted  upon  the  application  of  appellant, 
and  without  objection  from  the  common- 
wealth, and  the  case  was  sent  to  Webster 
county,  where  it  was  tried. 

There  was  no  living  witness  to  the  death  of 
the  young  woman  save  appellant  There 
was  no  mark  or  wound  upon  her  person  that 
appears  to  have  been  necessarily  fatal  In 
Itself,  or  even  dangerous.  It  was  the  theory 
of  the  commonwealth  that  she  died  from 
shock,  superinduced  by  an  attempted  crim- 
inal abortion  perpetrated  by  appellant.  It 
is  of  essential  importance  to  the  case  of  the 
prosecution  that  this  theory  be  sustained,  or 


the  ai^ellant  must  go  acquitted.  His  pres- 
ence, profession,  opportunity,  and  other  cir- 
cumstances that  will  be  noticed  hereafter, 
are  all  cited  as  evidence  of  his  connection 
with  the  attempted  abortion;  for  that  an 
abortion  had  been  attempted  by  some  one  at 
some  time  seems  to  be  pretty  thoroughly  es- 
tablished, and  not  gravely  questioned.  That 
this  attempt  was  the  proximate  cause  of  the 
young  woman's  death  depended  for  its  proof 
upon  the  ability  of  tbe  commonwealth  to  sus- 
tain its  theory  that  tbe  wounds  found  upon 
the  person  of  the  young  woman  were  snffi-  - 
clent  in  and  of  themselves  to  produce  such  a 
shock  as  would  result  in  her  death.  To  do 
this,  resort  was  had  to  the  testimony  of  the 
physicians  who  conducted  the  post  mortem 
examination  (no  autopsy  being  held).  There- 
fore the  accuracy  of  their  technical  or  sci- 
entific Information  as  physicians,  and  the 
sources  from  which  they  obtained  It,  are  of 
prime  importance  in  testing  the  truth  of  the 
commonwealth's  theory  in  this  case.  We 
cannot  help  but  regard  It  strange  that  in 
such  a  case,  involving  the  honor  of  a  wo- 
man, and  the  life  or  liberty  of  a  man,  an 
autopsy  was  not  held  by  these  physicians. 
No  vital  organ  of  the  woman  was  raiamined, 
neither  her  brain,  heart,  stomach,  or  other 
vital  organ.  No  examination  was  made  of 
the  blood  vessels  to  ascertain  whether  they 
showed  that  state  of  congestion  of  blood 
which,  as  we  remember,  all  the  medical  wit- 
nesses agreed  would  have  shown  whether 
death  was  the  result  of  shock.  The  testi- 
mony of  the  physicians  who  held  this  exam- 
ination was  to  the  effect  that  her  death  was 
caused  by  shock,  superinduced  by  an  at- 
tempt at  abortion  committed  upon  her  per- 
son by  some  one  using  a  sharp  Instrument 
by  inserting  it  through  the  vagina  into  the 
womb.  Upon  the  cross-examination  of  these 
witnesses,  or  some  of  them,  the  accuracy  of 
their  views,  the  extent  of  their  experience, 
and  the  source  of  their  leaning— that  Is.  the 
authors  whom  they  had  studied,  ae  relied 
upon  as  the  basis  of  their  opinions,  where 
they  bad  not  had  personal  experience  in  sim- 
ilar cases  (and  none  of  them  had)— were  at- 
tempted to  be  shown  by  elaborate  cross-ex- 
amination. Some  of  the  witnesses  would 
state  the  name  of  the  author  in  their  pro- 
fession whose  treatise  sustained  their  opin- 
ion. And  here  is  one  of  the  principal  ques- 
tions presented  by  appellant  upon  this  ap- 
peal. It  was  the  theory  of  appellant  in  his  de- 
fense that  the  decldua  reflexa  was  atrophied 
at  the  period  of  this  occurrence,  and  that  the 
membrane  which  was  shown  to  have  been 
punctured  was  comparatively  bloodless;  that 
the  whole  of  that  membrane  at  that  period 
did  not  have  as  much,  or  perhaps  more^  than 
a  thimbleful  of  blood,  and  therefore  not 
enough  to  h'bve  produced  the  clot  found  In 
the  womb.  It  was  further  the  theory  ot  the 
defense  that  this  clot  was  in  every  proba- 
bility occasioned  by  the  taking  of  some  drug 
In  the  nature  ot  ergot,  which  had  produced 
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enoQgh  of  contraction  by  the  womb  to  have 
ruptured  some  part  of  the  placenta,  which  is 
described  as  that  part  of  the  membranoua 
lining  of  the  womb  through  which  the  blood 
of  the  mother  is  transmitted  to  the  Infant 
Tbla  part  of  the  womb  was  not  sho^n  by  the 
testimony  to  have  been  abraaed  or  punc- 
tured. It  was  the  evident  purpose  of  the 
prosecution  to  show,  if  possible,  that  the 
blood  came  from  the  abrasion  of  the  other  | 
membmne  that  was  mentioned  before.  On  i 
this  point  Dr.  Jones,  a  witness  for  the  com-  I 
monwealth,  stated  that  the  decidua  reflexa  i 
was  not  atrophied  until  after  sis  months, 
and  he  also  stated  that  he  had  read  the  au- 
thorities, and  they  so  held;  that  he  had  read 
Hearst,  and  he  so  held.  Witness  was  asked 
If  Hearst  did  not  state  on  page  143  that  the 
decidua  was  atrophied  at  three  months,  to 
which  question  counsel  for  the  state  object- 
ed, and  the  objection  was  sustained.  Wit- 
ness was  then  aslced  If  his  authority,  Hearst, 
which  witness  admitted  was  a  standard  au- 
thor, did  not  state  that  the  decidual  mem- 
brane, at  the  stage  at  which  he  saw  it,  is 
not  absolutely  without  blood  vessels,  to  which 
question  the  commonwealth  objected,  and  the 
objection  was  sustained.  This  ruling  of  the 
court,  we  think,  was  erroneous.  It  Is  the 
rale  In  this  state,  as  it  la  at  common  law, 
that  books  on  sclentlflc  subjects  are  not  ad- 
missible to  prove  the  facts  treated  of  in  them. 
But  snch  was  not  the  purpose  of  the  testi- 
mony objected  to  and  rejected  above.  It 
will  be  remarked  that  the  questions  were 
asked  the  witness  on  cross-examination,  who 
had  testified  to  a  certain  state  of  fact  as 
obtaining  in  the  science  in  which  he  pro- 
fessed to  be  learned,  and,  when  pressed  on 
cross-examination  to  know  whether  such 
views  were  the  result  of  his  own  experience 
and  observation,  or  was  the  teaching  of  the 
text  writers  in  the  profession  to  which  the 
belonged,  he,  to  give  credit  and  weight  to 
his  statement  asserted  that  the  view  so  ex- 
pressed by  him  was  held  by  authors  of  re- 
spectability and  high  standing  in  his  profes- 
sion. In  Pinney  v.  Cahlll,  48  Mich.  584, 12  N. 
W.  862,  which  was  an  action  to  recover  of  the 
defendant  damages  for  the  alleged  in  use 
and  neglect  of  the  plaintiff's  horse,  a  veter- 
inary surgeon  was  introduced  for  the  plain- 
tiff, who  testified  that  bis  experience  in  the 
profession  covered  25  years,  and,  his  opinion 
as  an  expert  being  called  for,  he  swore  that 
In  his  opinion,  the  horse  died  from  being 
overfed  when  too  hot  which  would  produce 
colic.  On  cross-examination  he  said  that 
coUc  was  caused  by  overdriving  and  feeding 
when  the  animal  is  too  warm;  that  all  works 
of  good  authority  spoke  of  it;  and  that  the 
"Modem  Horse  Doctor,  by  Dr.  Dodd,"  was  a 
work  of  that  kind.  The  defendant  then  of- 
fered to  show  from  this  work  of  Dr.  Dodd, 
where  the  author  treats  of  colic,  the  follow- 
ing: "In  nine  cases  out  of  ten  colic  Is  the 
result  of  impaired  digestive  organs.  The 
food  runs  Into  fermentation,  and  evolves  car- 


bonic acid  gas."  This  evidence  was  offered 
to  discredit  this  expert  in  connection  with 
his  cross-examination.  The  plaintiff  object- 
ed to  its  introduction,  but  the  court  admitted 
It  Said  the  court:  "The  rule  is  acknowl- 
edged In  this  state  that  medical  books  are 
not  admissible  as  a  substantive  medium  of 
proof  of  the  facts  they  set  forth.  But  the 
matter  in  question  was  not  adduced  with 
any  such  view.  The  witness  assumed  to  be 
a  person  versed  in  veterinary  science;  to  be 
familiar  with  the  best  books  which  treat  of 
It  and,  among  others,  with  the  work  of 
Dodd.  He  professed  himself  qualified  to 
give  an  opinion  to  the  jury  from  the  witness 
stand  on  the  ailment  of  the  plaintiff's  horse, 
and  its  cause;  and  the  drift  of  his  opinion 
was  to  connect  the  defendant  with  that  ail- 
ment He  borrowed  credit  for  the  accuracy 
of  his  statement  by  referring  his  learning  to 
the  books  before  mentioned,  and  by  implying 
that  he  echoed  the  standard  authorities  like 
Dodd.  Under  the  circumstances  It  was  not 
improper  to  resort  to  the  book;  not  to  prove 
the  facts  It  contained,  but  to  disprove  the 
statement  of  the  witness,  and  enable  the  jury 
to  see  that  the  book  did  not  contain  what  he 
had  ascribed  to  It  The  final  purpose  was 
to  disparage  the  opinion  of  the  witness,  and 
hinder  the  jury  from  being  imposed  upon  by 
a  false  light  The  case  is  a  clear  exception 
to  the  rule  which  forbids  the  reading  of 
books  of  inductive  science  as  affirmative  evi- 
dence of  the  facts  treated  of."  In  Insurance 
Co.  ^k  Bills,  89  111.  510,  the  question  under 
consideration  was  whether  an  assured  had 
died  from  delirium  tremens,  induced  by  the 
Intemperate  nse  of  alcoholic  drinks.  A  wit- 
ness bad  given  the  symptoms  of  the  disease 
with  which  the  assured  was  affected,  and 
pronounced  it  delirium  tremens.  The  ad- 
ministrator of  the  deceased,  the  plaiutifl, 
sought  to  test  the  knowledge  possessed  by 
the  witness  of  that  disease  by  cross-exam- 
ination, and  in  the  course  of  the  cross-exam- 
ination read  to  him  extracts  of  certain  ac- 
credited medical  treatises  on  the  subject,  and 
asked  him  whether  he  concurred  in  these 
views,  for  the  purpose  of  testing  the  wit- 
ness' acquaintance  with  the  teachings  of  his 
profession  on  the  subject  under  Investiga- 
tion, as  well  as  for  the  purpose  of  discredit- 
ing the  witness'  views  when  held  independ- 
ent of  the  teachings  of  the  profession.  It 
was  held  that  definitions  given  in  the  book 
might  be  read  to  the  witness,  and  he  asked 
whether  he  concurred  in  those  views.  In 
City  of  RIpon  v.  BIttel,  SO  Wis.  610,  the  court 
admitted  In  evidence  certain  treatises  on 
surgery,  and,  it  appearing  that  they  were 
probably  introduced  to  expose  or.  discredit 
the  medical  witnesses  examined  as  experts, 
who,  founding  their  opinions  upon  the  same 
treatises,  recognized  as  standard  authority, 
had  teHtifled  that  the  books  laid  down  such 
and  such  particular  propositions  or  theories, 
or  sustained  such  and  such  particular  con- 
clusions, when  In  truth  and  in  fact  the  books 
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did  not  do  80,  and  the  witnesses  were  mis- 
taken. It  was  held  that  the  evidence  was 
properly  admitted.  So  It  was  held  In  Bg- 
gart  ▼.  State.  40  Fla.  627,  2S  South.  144,  that 
medical  books  may  be  read  to  the  Jury  to  con- 
tradict testimcmy  of  an  expert  who  testified 
that  his  opinion  was  based  on  the  teachings 
of  such  book,  and  to  show  that  the  book  does 
not  promulgate  the  theory  advanced.  Rog. 
Exp.  Test.  (Ist  Bd.)  181,  182;  8  Bnc  PL  & 
Prac.  p.  769;  1  Cyc.  Law  &  Proc.  p.  186. 
And  we  think  such  must  be  the  sound  view; 
otherwise,  an  Ignoramus  In  a  profession 
might,  by  an  assertion  of  learning,  declare 
the  most  absurd  theories  to  be  the  teachings 
of  the  science  of  which  he  was  a  professed 
exi>ert,  and,  when  pressed  upon  cross-ex- 
amination as  to  either  his  own  experience  or 
the  basis  of  his  learning,  would  be  enabled  to 
hide  behind  the  formidable  name  of  some 
standard  author,  and  thus  foist  upon  the 
jury  a  most  hurtful  falsehood  as  a  scientific 
deduction,  asserted  by  the  most  eminent  in 
the  profession,  solemnly  declared  and  pro- 
mulgated by  him  for  the  guidance  of  his 
brethren  and  the  service  of  mankind.  There- 
fore, In  a  case  where  such  a  witness  makes 
such  an  attempt,  It  la  Just  and  reasonable 
that  the  opposite  side  should  be  permitted  to 
test  the  truthfulness  of  his  statement,  and  ex- 
pose his  Ignorance  or  mendacity  by  either 
compelling  him  to  admit  upon  an  inspection 
of  the  authority  that  it  does  not  sustain  his 
views,  or  by  reading  the  authority  to  the  Jury 
to  prove  that  it  does  not,  and  that  thp  wit- 
ness, either  through  ignorance  or  base  mo- 
tive, has  falsely  deposed. 

Certain  of  the  medical  witnesses  for  the 
prosecntion  were  asked,  over  the  objection 
of  appellant,  the  following  questions,  which 
were  answered  affirmatively:  "I  understand 
you  to  say  her  mental  condition— her  de- 
pressed mental  condition,  danger  of  exposure, 
and  the  shame  that  would  follow  the  ex- 
posure—woidd  pnt  her  In  such  a  mental  condi- 
tion that  the  i>ain  produced  by  an  operation 
would  more  probably  be  followed  by  a  shock 
than  otherwise."  "Would  any  woman,  in 
your  Judgment,  be  more  susceptible  to  shock 
if  this  operation  was  performed  on  her  away 
from  her  kindred.  In  a  doctor's  office,  with 
no  one  near  her  to  care  for  her,— I  mean, 
under  the  fear  of  exposure  and  mental  an- 
guish,—than  had  she  been  at  home,  and  this 
operation  performed  In  the  proper  way  to  re- 
lieve her  of  some  trouble,  she  being  a  mar- 
ried woman,  and  no  exi>osure,  of  course,  to 
fear?"  It  was  not  shown  by  any  of  these 
medical  witnesses  that  they  knew  Miss  Wall- 
er, and  therefore  it  was  not  shown  that  they 
knew  her  temperament  or  her  mental  condi- 
tion, nor'  was  her  mental  condition  at  the 
time,  or  about  the  time,  of  the  act  causing  her 
death  shown  by  any  one.  It  is  urged  for  the 
appellant  that  this  question  presupposed  the 
existence  of  the  conditions  mentioned  with- 
out any  proof  of  them,  and  that,  therefore, 
it  was  Improper  to  have  submitted  a  hypo- 


thetical question  based  upon  them.  We  do 
not  deem  that  it  Is  necessary  that  the  men- 
tal condition  of  the  deceased  should  have 
been  shown  by  the  positive  evidence  of  some 
witness  who  saw  her  at  or  about  the  time  of 
her  death,  but  that  It  is  sufficient  If  such 
circumstances  are  shown  by  the  evidence  as 
to  reasonably  and  fairly  indicate  that  she 
was  in  a  mental  condition,  from  aU  the  sur- 
roundings, as  indicated  in  the  hypotheUcal 
question.  We  are,  therefore,  of  the  opinion 
that  the  foregoing  testimony  was  relevant. 

Another  Important  question  of  practice 
raised  by  this  appeal  Is  presented  in  the  evi- 
dence suffered  to  go  to  the  Jury  from  the 
witnesses  Alonzo  Perkins,  A.  B.  Long,  T.  D. 
Omer,  and  Dennis  O'Nan.  The  purport  and 
effect  of  the  testimony  of  all  the  witnesses 
atMve  named  were  that  appellant  had,  on  oc- 
casions before  the  death  of  Miss  Waller,  In 
some  Instances  as  many  as  tluree  or  foor 
years  before,  conversations  with  them.  In 
which  it  would  appear  that  he  was  a  profes- 
sional or  habitual  abortionist  For  example. 
the  testimony  of  O'Nan  was  that  he  heard 
appellant,  a  year  or  more  before  the  death 
of  Miss  Waller,  say  "that  he  had  some  pills — 
that  he  had  a  pill- that  would  do  the  work; 
that.  If  any  one  of  them  got  into  trouble,  they 
would  know  where  to  come  to  get  the  pills 
for  that  purpose;  that  they  would  fix  every- 
thing right";  that  they  were  talking  of  preg- 
nant women.  Alonzo  Perkins  was  permit- 
ted to  state  that  two  or  three  years  befbre 
Hiss  Waller's  death  he  had  a  girl  in  trouble, 
and  went  to  defendant  to  consult  him  what 
to  do  to  get  her  out  of  trouble;  that  defend- 
ant told  him  to  bring  the  girl  to  him;  that 
he  would  fix  her  up,  if  she  was  not  more 
than  three  months  gone;  that  it  would  not 
be  worse  than  having  a  bad  cold.  However, 
Perkins'  girl  was  not  brought  to  appellant, 
It  seems.  Long  was  permitted  to  testify 
that  hi  1896  or  1897  defendant  told  him  he 
had  a  "patent  pUl,  «  female  pill,"  and  a 
short  time  afterwards  showed  him  some 
foetuses— little  children- in  alcohol,  in  bottles 
6  or  8  inches  long;  four  ae  five  of  them. 
Omer  was  permitted  to  testify  that  defend- 
ant had  said  to  him,  before  the  death  of  Miss 
Waller,  that  be  had  gon«  to  Bvansvllle,  Ind., 
where  he  had  an  engagement  to  meet  a  man; 
thstt  he  had  met  the  man  and  a  woman,  and 
had  performed  an  operation  on  the  woman, 
and  the  man  had  paid  him.  The  evidence 
of  this  last  witness,  however,  was  ruled  out 
by  the  court  after  It  had  gone  to  the  Jmry, 
upon  the  ground  that  it  did  not  show  that  the 
operation  performed  was  an  abortion.  It 
will  be  observed  that  none  of  the  foregoing 
evidence  had  any  direct  connection  with  the 
affair  of  Miss  Waller.  It  was  the  evident 
purpose  of  the  commonwealth  in  this  line  of 
evidence  of  acts  of  appellant  in  reference  to 
having  committed  other  abortions,  and  hav- 
ing held  himself  out  as  an  abortionist,  to 
show  probability  that  he  was  not  only  so  en- 
gaged at  the  time  of  the  death  oC  Miss  Wal- 
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ler,  but  that,  In  addition,  he  probably  commit- 
ted the  act  resulting  in  her  death.  Undoubt- 
edly, such  was  the  effect  ot  the  evidence  in 
this  case.  The  question  presented  for  our 
decision  Is,  Is  It  competent,  in  the  inyestiga- 
tlon  of  a  charge  of  murder,  to  allow  evidence 
.against  the  accused  that  he  had  committed 
other  distinct  acts  entirely  disconnected  with 
the  one  under  investigation,  for  the  purpose 
of  showing  his  probable  guilt  with  reference 
to  the  act  for  which  he  was  being  tried? 
The  argument  of  the  attorney  general  Is,  and 
doubtless  It  was  the  view  of  the  trial  judge, 
that  the  facts  above  stated  were  admissible 
for  the  purpose  of  proving  Intent  or  motive 
on  the  part  of  the  accused.  It  has  been  held, 
and  such  seems  to  be  the  settled  law,  that 
a  physician  may  commit  abortion  upon  a 
woman,  when.  In  his  opinion.  It  is  necessary 
to  do  so  to  save  her  life;  or  another  may 
commit  the  abortion  under  the  advice  of  a 
physician  that  it  is  so  necessary.  And  it 
has  been  held  in  some  Instances,  In  prosecu- 
tions for  criminal  abortions,  that  it  is  In- 
cumbent upon  the  commonwealth  to  Show  as 
a  part  of  its  case  that  the  abortion  was  not 
necessary  in  order  to  save  the  life  of  the 
mother.  It  seems  that  this  court  has  not 
recognised  the  rule  last  mentioned.  Peoples 
V.  Commonwealth,  87  Ky.  489,  9  S.  W.  609, 
810.  If  it  was  shown  or  admitted  that  the 
defendant  had  committed  the  abortion,  but 
attempted  to  justify  it  upon  the  ground  of 
necessity,  it  is  dear  that  the  evidence  indi- 
cated above  would  have  been  competent  to 
prove  his  motive  and  Intent,  and  to  rebut  or 
negative  the  idea  that  he  was  acting  upon 
his  professional  judgment,  and  under  a  neces- 
sity of  saving  the  life  of  the  mother.  In  the 
case  at  bar  the  purpose  and  ^ect  of  the  evi- 
dence was  not  so  much  to  show  intent  or 
motive,  as  it  was  to  establish  primarily  the 
guilt  of  the  accused  as  to  having  perpetrated 
the  act  of  abortion.  In  the  opinion  of  the 
majority  of  the  court,  the  admission  of  this 
evidence  was  error,  and  it  should  have  been 
rejected.  We  are  of  the  further  opinion, 
however,  that  it  would  have  been  competent, 
as  above  suggested,  as  affecting  intent  or  mo- 
tive, provided  there  had  been  proof  or  admis- 
sion that  defendant  had  committed  the  act 
resulting  in  the  abortion,  and  undertook  to 
justify  that  act  under  the  plea  of  necessity. 
The  testimony  of  all  the  medical  witnesses 
was  to  the  effect  that  the  laceration  of  the 
cervix  and  membrane  of  the  womb  Indicated 
that  the  person  doing  them  was  a  bungler, 
or  one  nnacqualnted  with  that  class  of  opera- 
tion. All  the  witnesses  seem  to  be  of  opinion 
that  any  physician  ordinarily  skilled  in  his 
profession  could  have  penetrated  .the  uterus 
with  the  sound,  or  instrument  that  may  have 
been  used,  without  having  inflicted  the 
wonnds  upon  the  passage  to  It  The  effect 
of  this  testimony  was,  of  course,  to  indicate 
that  the  deceased  bers^,  or  some  other  lay-, 
man,  more  probably  did  this  work  than  a 
professional  persim  acquainted  with  the  anat- 


omy of  woman,  and  skilled  in  the  execution 
of  the  operation  that  was  done  in  this  case, 
or  similar  ones.  It  had  already  been  offer- 
ed In  evidence  that  appellant  was  a  physician 
of  some  years'  practice. .  Thereupon  the  com- 
monwealth offered  to  prove,  and  was  permit- 
ted by  the  court  to  prove,  by  Dr.  Haynes, 
one  of  the  physicians  who  conducted  the  post 
mortem,  that  he  was  acquainted  with  defend- 
ant's reputation  as  a  physician  and  surgeon. 
We  may  say,  in  passing,  that  all  the  evidence 
above  referred  to,  and  all  that  discussed  in 
this  opinion,  was  duly  objected  to  by  the  de- 
fendant at  the  trial;  and,  upon  his  objec- 
tions being  overruled,  he  properly  saved  ex- 
ceptions. It  will  be  noted  that  Dr.  Haynes 
did  not  state.  In  the  first  place,  that  he  was 
personally  acquainted  with  defendanf  s  skill 
or  proficiency  as  a  physician  and  surgeon; 
nor  did  he  undertake  to  say,  from  his  per- 
sonal knowledge  of  defendant's  skill  as  a 
surgeon,  that  he  was  an  unskillful  one,  or 
a  bungler.  On  the  contrary,  he  merely  show- 
ed that  he  was  acquainted  with  defendant's 
reputation,— that  is,  what  other  people  gen- 
erally may  have  thought  of  bis  skill,— and 
that  other  people  thought  he  was  not  a  skill- 
ed surgeon.  The  inevitable  effect  of  this 
evidence  upon  the  minds  of  the  jury  was  that 
defendant  was  proved  to  be  an  unskillful 
surgeon,  or  a  bungler,  and  therefore,  in  every 
probability,  had  he  been  doing  the  act  char- 
ged, would  have  done  it  in  substantially  the 
manner  shown  in  the  testimony;  that  is.  In  a 
bungling  manner.  We  are  of  the  opinion 
that  this  was  error.  It  was  not  competent 
for  the  commonwealth  to  prove  the  extent  ot 
defendant's  skill  as  a  surgeon  or  physician 
by  hearsay  or  reputation.  We,  however,  de- 
cide that  it  was  competent  for  the  prosecu- 
tion to  show,  if  it  dould  show,  by  those  per- 
sonally acquainted  with  the  skill  of  defend- 
ant as  a  surgeon  and  physician,  that  they 
knew  him  to  be  unskillful.  After  the  evi- 
dence of  Dr.  Has^nes  had  been  admitted  over 
the  objection  of  the  defendant,  the  defendant 
then  offered  to  prove  in  rebuttal  of  that  the- 
ory that  he  was  a  skilled  surgeon.  He  offer- 
ed numerous  witnesses,  who  offered  to  tes- 
tify that  defendant  had  practiced  in  their 
families  in  cases  involving  diseases  of  the 
uterus,  and  that  In  every  instance  he  was 
capable  and  proficient,  successfully  perform- 
ing operations  involving  the  using  of  sounds 
and  other  instruments  in  removing  tumors 
from  wombs,  and  in  treating  diseases  of  the 
womb  involving  technical  knowledge  and 
sUU.  The  same  witnesses  offered  to  testify 
generally,  also,  that  the  reputation  of  the  de- 
fendant was  that  he  was  a  skillful  and  profi- 
cient surgeon.  In  other  words,  these  wit- 
nesses offered  to  prove,  both  from  their  own 
knowledge.  Including  particular  Instances  and 
circumstances,  and  from  the  general  reputa- 
tion of  the  defendant  in  the  community 
where  he  practiced  and  lived,  that  his  repu- 
tation for  skill  was  not  as  had  been  detailed 
by  Dr.  Haynes,  but,  on  the  contrary,  that  he 
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was  a  skillful  and  proficient  surgeon.  All  of 
tills  evidence  was  rejected  by  the  court  The 
names  of  the  witnesses  who  so  offeree!  to 
testify  were:  John  Miller,  W.  T.  Davis, 
Ben  WUIiams,  Joseph  Austin,  Burd  Hearin, 
Douglas  Hearin.  We  are  of  the  opinion  that 
the  court  erred  In  rejecting  the  evidence  of 
these  witnesses  In  so  far  as  It  came  from 
their  personal  knowledge  and  experience. 
When  the  commonwealth  Introduces  evidence 
attacking  the  professional  ability  or  skill  of 
the  defendant,  it  necessarily  follows  that  he 
should  be  permitted  to  prove  affirmatively 
that  he  was  a  skilled  surgeon,  and  this  he 
may  do,  If  he  can,  by  those  acquainted  with 
his  skill;  and  certainly  those  who  have  been 
his  patients,  and  have  had  the  very  best  op- 
portunity of  Judging  of  that  skill,  should  be 
permitted  to  testify.  What  his  reputation 
was  we  have  Just  held  cannot  be  proved  ei- 
ther for  or  against  him,  because  It  is  not  a 
qnestlon  of  his  reputation,  but  a  question  as 
to  what  was  the  fact  as  to  his  being  skiUfoL 

Defendant  offered  Drs.  Quln  and  Dixon, 
who  were  shown  to  be  physicians  of  extens- 
ive practice  and  experience,  and  In  the 
course  of  their  examination  asked  them  the 
following  question:  "Do  single  women  take 
drugs  and  decoctions,  when  pregnant,  for 
the  purpose  of  producing  aborticus?"  This 
question,,  on  the  objection  of  the  common- 
wealth, was  rejected  by  the  court  There- 
upon It  was  avowed  that  these  witnesses 
would  each  have  stated  that  It  was  the  un- 
hersal  custom  for  single  women,  illegiti- 
mately pregnant,  to  take  every  character  of 
drug  and  decoction,  with  a  view  of  relieving 
their  condition  by  miscarriage.  They  were 
then  asked  this  question:  "I  will  ask  you  if 
the  authorities  do  not  state,  and  is  it  not  a 
fact  known  to  medical  authors  and  histori- 
ans of  female  troubles,  that  women  in  that 
condition  take  drugs  to  produce  miscar- 
riage?^ This  question  was  also  rejected  by 
the  court  upon  the  objections  by  the  com- 
monwealth, and  It  was  avowed  that  the  wit- 
nesses would  each  have  stated  that  all  rec- 
ognized authorities  on  the  subject  stated  that 
it  was  one  of  the  most  marked  features  of 
this  character  of  trouble  that  women  Illegiti- 
mately pregnant  would  take  every  character 
of  drug  and  decoction.  The  court  Is  of  opin- 
ion that  the  evidence  above  indicated  was 
not  relevant  in  the  manner  in  which  it  was 
sought  to  be  adduced.  The  trial  court  there- 
fore did  not  err  in  rejecting  it 

At  the  termination  of  the  evidence  the 
court  gave  the  Jury  the  following  Instruc- 
tions: "First.  If  you  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  prior 
to  the  finding  of  the  indictment  herein,  in 
the  county  of  Union,  state  of  Kentucky,  the 
defendant  Clark,  did  wUlfnlly,  feloniously, 
and  with  malice  aforethought  kill  and  mur- 
der Cora  Waller  by  thrusting  into  her  body 
an  Instrument,  which  by  said  use  was  or- 
dinarily dangerous  to  her  life,  with  the  In- 
tent to  procure  an  abortion  upon  her,  yon 


should  find  him  guilty  as  charged  in  the  In- 
dictment, and  in  your  discretion  fix  his  pun- 
ishment at  death,  or  confinement  in  the  pen- 
itentiary of  the  state  during  his  natural  life. 
Second.  If,  however,  the  instrument  as  used 
by  defendant  if  he  used  any  instrument  on 
her,  was  not  necessarily  dangerous  to  life, 
yet  if  you  believe  from  the  evidence,  beyond 
a  reasonable  doubt  that  It  was,  by  the  de- 
fendant thrust  into  the  body  of  Cora  Waller 
with  the  Intent  to  procure  an  abortion,  and 
she  was  thereby  killed,  contrary  to  the  wlsb 
and  expectation  of  defendant,  he  should  be 
acquitted  of  murder,  but  you  should  find  him 
guilty  of  voluntary  manslaughter,  and  fix  his 
punishment  at  confinnnent  In  the  i>enlten- 
tiary  from  two  to  twenty-one  years,  in  your 
discretion.     Third.  Though   the   wound    in- 
fiicted  on  Cora  Waller  by  the  defendant  U 
he  Inflicted  any,  may  not  have  been  sufildent 
of  itself  to  produce  death,  yet  if  you  believe 
beyond  a  reasonable  doubt,  from  the  evi- 
dence, that  such  wonnd,  owing  to  her  condi- 
tion, produced  her  death,  when,  but  for  the 
wound,  she  would  not  then  have  died,  the 
wound  is.  In  law,  the  cause  of  her  death, 
and  you  should  so  find.    Fourth.  The  will- 
ful. Intentional,  and  deliberate  doing  of  any 
act  ordinarily   calculated   to   endanger  the 
life  of,  or  produce  great  bodily  harm  upon, 
another,  from  which  death  results.  Is  a  kill- 
ing with  malice  aforethought  unless  It  be 
done  to  protect  the  doer  or  some  other  per- 
sons from  some  great  bodily  harm  then  upon 
reasonable  grounds  believed  to  be  necessary 
to  avert  such  apprehended  harm.    The  kill- 
ing of  another  in  an  act  not  in  itself  danger- 
ous to  life,  but  which  results  in  death,  con- 
trary to  the  wiU  and  design  of  the  doer, 
when  committed  in  procuring  or  attempting 
to  procure  an  abortion,  is  voluntary   man- 
slaughter.   Fifth.  If  you   believe  from   the 
evidence  that  Cora  Waller,  deceased,  died 
from  the  effects  of  some  drug  or  poison,  not 
Inserted  into  her  womb  by  the  defendant 
you    will    find    the    defendant    not    guilty. 
Sixth.  The  law  presumes  the  defendant  in- 
nocent of  any  offense,  and  he  cannot,  there- 
fore, be  convicted,  on  mere  preponderance 
of  evidence,  of  his  having  been  proved  guilty 
of  any  offense;   or  If,  from  the  evidence  of 
any  fact  necessary  to  make  out  his  guilt,  you 
will  acquit  him;  or,  if  yon  have  such  doubt 
only  as  to  the  degree  of  the  offense,  you  will 
find   him    guilty   of   manslaughter," — which 
were  objected  to  by  appellant 

The  first  second,  and  third  of  the  above 
Instructions,  in  our  opinion,  are  without  Just 
criticism.  It  will  be  obssrved  that  In  the 
fourth  instruction  the  court  undertakes  to  de- 
fine the  abstract  principle  of  what  would  con- 
stitute a  killing  with  malice  aforethought  and 
what  would  amount  to  voliutary  manslaugh- 
ter. If  any  inatructlon  at  all  is  to  be  glvoi 
on  this  subject,  there  should  be  sub^^tltuted 
for  the  fourth  instruction  the  following: 
"The  word  'willful,'  as  used  in  this  Instruc- 
tion,   means    'Intentional;     not    accldentaL* 
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The  phiaae  'malice  aforethought'  means  a 
predetennlnatlon  to  do  the  act  of  killing 
without  legal  excuse,  and  It  Is  Immaterial 
how  suddenly  or  recently  before  the  killing 
saeh  determination  was  formed.  The  killing 
of  another  In  an  act  not  in  itself  dangerous 
to  life,  but  which  results  in  death,  contrary  to 
the  will  and  design  of  the  doer,  when  com- 
mitted in  procuring  or  attempting  to  procure 
an  abortion,  Is  voluntary  manslaughter." 

The  fifth  instruction  Is  erroneous.  It  sub- 
mits to  the  jury  the  question  whether  Cora 
Waller  died  from  the  effects  of  some  drug  or 
poison  (one  of  the  theories  of  the  defense), 
and  the  court  tells  the  Jury  that,  if  they  be- 
lieve that  she  ao  died,  they  will  find  the  de- 
fendant not  guilty.  But  the  court  qualifies 
this  instruction  by  adding,  "not  Inserted  into 
her  womb  by  the  defendant"  The  correct 
rendering  of  this  instruction  would  be  that. 
If  the  deceased  came  to  her  death  by  reason 
of  some  drug  or  poison  Inserted  into  her 
womb  by  the  defendant,  then  the  Jury  may, 
upon  that  theory,  find  the  defendant  guilty; 
«r  it  would  admit  of  the  construction  that,  It 
the  defendant  Inserted  Into  the  womb  of  the 
deceased  a  poison  or  drug,  and  If  she  died 
from  the  effect  of  the  said  poison  or  drug 
administered  by  any  other  person  or  agency. 
Independent  of  the  defendant  Into  her  stom- 
ach or  other  organ,  and  that  she  died  from 
the  effect  of  such  poison  last  so  administer- 
ed, the  Jnry  are  excluded  from  considering 
that  fact  It  will  be  observed  that  the  In- 
dictment charges  that  the  defendant  killed 
or  caused  the  death  of  deceased  by  Inserting 
into  her  womb  a  sharp  and  dangerous  instru- 
ment whereby  she  was  wounded  and  lacerat- 
ed, and  therefrom  died.  It  is  not  competent 
Tor  the  commonwealth  to  prove,  nor  for  the 
fact  to  be  considered  by  the  Jury,  that  the 
death  of  deceased  was  caused  by  poison  ad- 
ministered by  defendant  In  any  way  or  man- 
ner. He  Is  not  charged  with  that  With  the 
'Clause,  "not  inserted  Into  her  womb  by  the 
defendant"  omitted  ftom  the  fifth  Instmc- 
tlon.  It  l8  without  objection. 

The  copy  of  the  sixth  instruction,  qnoted 
above,  may  be  the  result  of  an  error  in 
transcribing  by  the  clerk,  but,  as  the  copy  be- 
fore us  Is  the  only  authentic  guide  we  have, 
It  Is  not  sufilciently  intelligible  to  submit  to 
the  Jury  the  law  of  presumption  as  to  de- 
fendant's Innocence.  Instead  of  the  sixth- 
instruction  as  given,  the  court  should  have 
given  the  following:  "If,  upon  the  entire 
case,  you  have  a  reasonable  doubt  of  defend- 
ant being  proven  guilty,  or  as  to  any  fact 
necessary  to  establish  his  guilt  you  should 
acquit  him;  or.  If  you  have  such  doubt  as  to 
the  degree  of  the  offense,  you  will  find  him 
guUty  of  manslaughter  only." 

The  Judgment  Is  therefore  reversed,  aird 
cause  remanded,  with  directions  to  award 
I4>pellant  a  new  trial  under  proceedings  con- 
sistent herewith. 


MONTGOMERY    v.    00MMON*WEAIiTH.i 

(Court  of  Appeals  of  Kentucky.    June  20, 

1901.) 

HOMICIDE— FAILURE  TO  INSTRUCT  AS  TO  VOL- 
UNTARY MANSLAUOHTER— DEATH  OF  CHILD 
RESULTING  FROM  CORRECTION  BY  PARENT. 

1.  Where  the  testimony  of  accused  upon  a 
trial  for  murder  is  ignored,  and  the  verdict  is 
based  upon  circumstantial  evidence,  oa  one 
view  of  which  the  homicide  is  of  the  degree  of 
voluntary  manslaughter,  it  is  error  not  to  in- 
struct the  jury  on  that  hypothesis,  though,  ac- 
cording to  defendant's  testimony,  the  offense 
was  neither  murder  nor  manslaughter. 

2.  Where  correction  is  inflicted  by  a  parent 
with  an  instrument  Improper  for  the  purpose, 
but  not  deadly,  or  with  a  proper  instrument 
to  an  improper  degree,  and  death  results,  the 
offense  is  manslaughter;  and,  therefore,  where 
no  one  saw  the  father  inflict  the  blow,  and  he 
testified  that  he  did  not  strike  the  child,  the 
court  should  have  instructed  the  jury  as  to 
voluntary  manslaughter;  the  nature  of  the 
wound  not  being  such  as  to  show  conclusively 
that  it  was  inflicted  with  a  deadly  weapon. 

3.  No  instruction  should  have  been  given  as 
to  involuntary  manslaughter  or  homicide  by 
misadventure,  there  being  nothing  to  indicate 
that  the  injury  was  inflicted  by  accident 

Appeal  from  circuit  court,  Boyle  county. 

"Not  to  be  oflSclally  reported." 

Eugene  Montgomery  was  convicted  of  the 
offense  of  murder,  and  he  appeals.  Re- 
versed. 

Chas.  C.  Fox  and  R.  O.  McKee,  for  appel- 
lant Robt  J,  Breckinridge,  for  the  Com- 
monwealth. 

HOBSON,  3.  Appellant,  Eugene  Montgom- 
ery, was  indicted  for  the  willful  murder  of 
his  Infant  child,  Lula  Montgomery.  He  was 
found  guilty,  and  his  punishment  fixed  at 
death.  The  evidence  is  wholly  circumstan- 
tial, and  substantially  as  follows:  The  child, 
Lula,  was  the  illegitimate  daughter  of  Caro- 
line Barton,  but  was  recognized  by  appel- 
lant Less  than  a  year  before  the  child's 
death  he  married  another  woman,  and  about 
three  months  before  her  death  took  the  child 
to  live  with  them  at  their  home  In  Danville, 
Ky.  The  mother,  Caroline  Barton,  lived  at 
Stanford.  The  chUd  died  on  March  25,  1901, 
which  was  Saturday.  Appellant's  wife  work- 
ed out  Tliat  morning  about  10  o'clock  he 
took  the  child  to  the  hoase  of  Nannie  Farrls, 
who  lived  next  door,  and  asked  her  to  let  it 
stay  thore  while  be  was  away.  He  had  done 
this  several  times  before.  The  chifd  played 
around  with  her  children  part  of  the  time, 
but  after  a  while  complained  that  her  head 
hurt  her,  and  sat  down  by  the  side  of  the 
bed  and  leaned  her  head  over  on  her  hands. 
Later  she  lay  down  on  the  side  of  the  bed. 
About  half  past  4  o'clock,  while  she  was  ly- 
ing there,  and  had  had  nothing  to  eat  since 
morning,  appellant  returned  home  and  called 
for  her.  He  had  Instructed  the  Farrls  wo- 
man not  to  feed  her  anything.    The  child 
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cried  and  left  the  house,— wringing  her  hands 
and  crying.  A  few  momenta  after  she  got 
home,  appellant  came  to  the  house  of  Nannie 
Farris,  and  asked  had  she  been  lying  down. 
In  a  few  minutes  he  came  back,  the  second 
time,  and  aslied  her  to  go  to  his  house,  say- 
ing the  child  was  dying.  She  went  to  his 
house,  which  was  only  a  few  feet  away,  and 
found  the  child  lying  on  the  foot  of  the  bed, 
with  her  clothes  all  off,  except  one  under- 
slclrt,  and  near  about  dead.  She  made  one 
struggle,— a  Idnd  of  gutteral  sound.  Her 
eyes  and  mouth  were  open,  her  tongue  be- 
tween her  teeth,  tears  on  her  face,  and  a 
froth  was  running  out  of  her  mouth.  The 
child  was  a  healthy  child,  and  heavy-set. 
She  had  a  heavy  suit  of  hair  on  her  head. 
Some  of  the  witnesses  testify  that  blood  also 
was  running  from  her  mouth.  Immediately 
after  the  death  of  the  child,  when  several 
other  persons  had  come  In,— all  neighbors,— 
appellant  told  them  not  to  touch  her  until  he 
saw  the  insurance  people.  This  is,  so  far  as 
the  proof  shows,  the  only  thing  he  had  said 
up  to  this  time.  He  then  went  to  a  bureau 
and  got  the  Insurance  papers,  and  went 
down  town  and  notified  a  physician  of  the 
child's  death,  who  telephoned  to  the  agent 
He  then  returned  home  and  told  the  women 
they  might  then  dress  the  child  for  burial. 
On  the  4th  of  March,  or  21  days  before  the 
child's  death,  he  had  applied  for  insurance  on 
her  life,  payments  to  be  made  weekly  at  6 
cents  a  week.  The  immediate  benefit  was 
135,  the  policy  Increasing  as  the  child  grew 
older.  The  policy  was  issued  on  March  18th. 
He  paid  15  cents  on  the  policy,  and  the  next 
weekly  payment  was  due  on  April  Ist  A 
post  mortem  of  the  child's  body  was  made, 
which  showed  that  It  was  In  a  normal  con- 
dition in  every  respect,  except  an  Injury 
on  the  left  side  of  the  head,  near  the  top. 
This  could  not  be  discovered,  owing  to  the 
heavy  suit  of  hair,  until  the  scalp  was  re- 
moved; but  this  part  of  the  scalp  was  loose 
from  the  bone,  and  came  off  without  much 
resistance,  showing  contusion.  The  physi- 
cians then  removed  the  skull,  and  found  the 
left  lobe  of  the  brain,  next  to  the  division, 
bruised;  the  organization  being  broken  up 
enough  to  lacerate  it  more  or  less.  The  spot 
was  an  Inch  and  a  half  or  two  Inches  In 
diameter,  and  about  one  ounce  of  blood,  In 
a  dot,  was  embodied  in  it.  The  physicians 
testified  that  this  Injury  caused  the  child's 
death,  or  was  adequate  to  cause  it  and  that 
it  might  have  been  produced  by  a  hard  blow 
on  the  head  with  a  blunt  instrument  or 
smooth  surface.  They  also  testified  that  the 
injury  occurred  within  24  hours,  at  least,  of 
her  death.  The  child  had  on  her  person  a 
number  of  scars.  These  were  on  her  back 
and  her  lower  limbs;  and,  while  they  did 
not  show  injury  that  could  have  caused  her 
death.  It  might  be  inferred  from  them  that 
she  had  been  very  roughly  handled.  Appel- 
lant testified  that  he  had  never  whipped  the 
child  or  struck  her  with  anything  but  a 


switch,  and  her  mother,  Caroline  Barton, 
stated  she  had  had  a  humor  in  her  blood, 
which  caused  her  to  scratch  the  skin  and 
make  ugly  scars;  but  it  is  by  no  means  clear 
from  the  proof  that  the  scars  found  on  the 
back  of  the  child  and  her  limbs  were  most 
likely  made  In  this  way.  There  was  proof 
that,  about  a  month  before  the  child  died. 
appellant  stated  that  he  had  broken  the 
broom  handle  into  three  pieces  in  correcting 
the  child,  striking  her  over  the  head  with  It, 
and  in  this  conversation  he  spoke  of  her  as 
the  little  devil.  He  said  this  In  explaining 
how  the  broom  handle  came  to  be  broken. 
It  was  shown  by  another  witness  that  two 
or  three  weeks  before  the  child's  death  the 
appellant  kicked  the  child  over,  and  by  an- 
other that  she  heard  the  child  crying  and 
screaming  and  running  away  from  him,  and 
he  caught  It,  and  appeared  like  he  was  shak- 
ing It,  from  the  way  the  floor  was  shaking. 
The  witness  then  threatened  to  have  the 
marshal  come  after  him,  and  he  took  the 
child  and  shook  her  again.  Appellant  testi- 
fied that  he  left  home  on  the  morning  of  the 
day  the  child  died  to  collect  two  dollars  that 
was  owing  him  for  work,  and  collected  It. 
It  also  was  shown  that  about  a  week  before 
this  the  child  came  near  choking  to  death, 
but  was  relieved  by  a  woman  who  was 
called  In  and  put  her  finger  down  the  child's 
throat,  when  she  coughed  up  a  piece  of 
bread  and  some  milk.  The  court  Instructed 
the  Jury  that  they  should  find  the  defendant 
guilty  of  murder,  and  fix  his  punishment  in 
the  penitentiary  for  life,  if  they  believed 
from  the  evidence,  beyond  a  reasonable 
doubt,  that  he  willfully  and  with  malice 
aforethought  killed  the  deceased  as  charged 
In  the  indictment.  He  refused  to  give  any 
instruction  on' manslaughter,  and  this  Is  the 
chief  complaint  on  the  appeal. 

The  child  died,  evidently,  from  the  Injury 
on  the  head;  but  how  or  when,  or  from 
whom,  she  received  this,  the  Jury  could  only 
Judge  from  the  circumstances.  If  they  con- 
cluded the  defendant  infiicted  it,  they  might 
Infer  from  the  proof  that  he  killed  the  child 
Intentionally  to  get  the  insurance  on  her  life, 
or  they  might  Infer  that  she  died  from  the 
blow  on  her  bead  by  the  broom  handle,  which 
was  before  the  Insurance  policy  was  taken 
out  and  was  not  struck  for  the  purpose  of 
killing  her;  or  It  may  be  the  injury  was  In- 
fiicted by  some  other  means.  In  his  rough 
way  of  treating  her.  It  is  true,  the  defend- 
ant denied  striking  her  at  all;  but,  as  he  was 
contradicted  on  a  number  of  points,  the  Jury 
may  not  have  given  his  testimony  much 
weight.  It  has  been  often  held  by  this  court 
that  where  the  proof  is  circumstantial,  and 
on  any  view  of  it  the  homicide  is  of  the 
degree  of  manslaughter.  It  is  error  not  to  in- 
struct the  Jury  on  this  hypothesis.  Bowlln 
V.  Ck>m.,  94  Ky.  391,  22  S.  W.  543,  and  cases 
cited.  It  has  also  been  held  that  where  the 
testimony  of  the  accused  Is  ignored,  and  the 
verdict  of  the  Jury  Is  based  entirely  upon 
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facte  and  drcumstancee  testified  to  b7  other 
witnesses,  none  of  wbom  were  present  at  the 
act,  the  failure  to  give  snch  an  Instruction 
is  prejudicial,  although,  according  to  defend- 
ant's statement  as  a  witness,  the  offense  was 
neither  murder  nor  manslaughter.  Madison 
T.  Com.  (Ky.)  17  S.  W.  164.  There  was  noth- 
ing In  the  case  to  warrant  an  Instruction  on 
manslaughter  on  the  ground  that  the  killing 
was  In  sudden  heat  and  passion,  but  that  Is 
not  the  only  state  of  case  In  which  a  homi- 
cide may  be  manslaughter.  In  1  Blsh.  Cr. 
Law,  after  showing  In  section  881  that  a 
parent  may  inflict  moderate  chastisement, 
the  author  says:  "A  parent  who  goes  beyond 
this  in  chastisement  Is  Indictable  for  assault 
and  battery,  or,  if  the  child  dies,  for  a  felo- 
nious homicide."  In  section  688  of  the  sec- 
ond volume  of  the  same  work  It  Is  pointed 
out  that  if  the  Instrument  made  use  of  is  a 
deadly  weapon,  or  equivalent  thereto,  the 
killing  will  be  murder.  Then,  In  section  685, 
this  is  said:  "Where  correction  is  Inflicted 
with  an  Instrument  improper  for  the  purpose, 
but  not  deadly,  or  with  a  proper  instrument 
to  an  Improper  degree,  death,  if  It  results,  will 
be  manslaughter."  The  proof  In  this  case 
being  wholly  circumstantial,  the  coiurt  should 
have  submitted  to  the  Jury  the  question  of 
voluntary  manslaughter,  under  these  princi- 
ples. The  proof  leaves  no  doubt  that  the 
defendant  is  a  rough,  uncouth  negro,-  and 
he  may  have  been  rough  'Arith  this  child  with- 
out Intending  Its  death;  and,  considering  its 
age,  and  the  fact  that  there  was  no  external 
injury,  the  Jury,  if  they  thought  this,  might 
have  concluded  that  such  a  wound  might 
have  been  inflicted  by  the  use  of  an  Improper 
instrument  In  correcting  the  child,  alttaongh 
not  deadly  or  used  for  the  purpose  of  killing 
her.  We  see  no  other  error  in  the  record. 
No  Instruction  should  have  been  given  on  in- 
voluntary manslaughter  or  homicide  by  mis- 
adventure. There  was  nothing  to  Indicate 
that  the  injury  of  the  child  was  an  accident, 
and  the  killing  of  the  child  by  the  use  of  any 
instrument  which  could  produce  snch  an  In- 
Jury  as  was  shown  by  the  proof  on  a  child 
4  years  of  age  was,  under  the  authorities 
above  referred  to,  a  felonious  homicide. 
Judgment  reversed,  and  cause  remanded  for 
a  new  trial,  and  further  proceedings  consist- 
ent with  this  opinion. 


VANCEBURO   &  8.  L.  TURNPIKE  ROAD 
00.  V.  MAYSVIIiLH  &  B.  S.  B.  OO.i 
(Ooort  of  Appeals  of  Kentucky.    June  19, 
1901.) 
TAXATION  —  INTENTION  TO  HISAPPROPRIATB 
TAX  —  NOTICE  OF  ASSESSMENT  —  DUB  PRO- 
CESS OF  LAW— ASSESSMENT  OF  RAILROAD- 
ASSESSMENT     OF     DIFFERENT     OFFICERS  — 
ELECTION. 

1.  Where  the  charter  of  a  turnpike  road  com- 
pany, providing  for  a  special  tax  in  aid  of  the 
corporatioD,  provided  that  the  payment  of  taxes 
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amounting  to  $25  shoold  entitle  the  taxpayer 
to  stock  of  that  amount  in  the  corporation,  the 
fact  that  the  corporation  was  seeking  to  col- 
lect the  tax  to  pay  illegal  and  unauthorized 
debts  constituted  a  good  defense  to  an  action 
to  recover  the  tax. 

2.  Where  the  only  remedy  provided  for  the 
collection  of  a  tax  is  a  suit  in  which  any  ques- 
tion as  to  the  valuation  of  the  property  ma^ 
be  raised,  there  is  due  process  of  law,  though 
no  other  opportunity  is  given  to  question  the 
assessment- 

3.  It  is  immaterial  whether  the  method  pre- 
scribed by  the  charter  of  a  corporation  lor  the 
assessment  of  a  spedal  tax  in  aid  of  the  cor- 
poration has  been  followed  in  the  assessment  of 
railroad  property,  as  such  property  must  be  as- 
sessed, as  an  entirety  by  the  state  board  of 
railroad  commissioners,  and  the  value  appor- 
tioned for  the  taxing  district  on  a  mileage 
basis. 

4.  The  fact  that  several  different  methods  of 
valuation  or  assessment  are  stated  in  an  action 
to  recover  a  tax  does  not  make  a  case  for  an 
election,  the  proper  practice  being  a  motion  to 
strike  out  the  allegations  as  to  the  improiier 
method  of  valuation  or  assessment. 

Appeal  from  circuit  court,  Lewis  county. 

"Not  to  be  officially  reported." 

Action  by  the  Vanceburg  &  Stout's  Lane 
Turnpike  Road  Company  against  the  Mays- 
vlUe  &  Big  Sandy  Railroad  Company  to  re- 
cover taxes.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

A.  B.  Dole  &  Son,  B.  L.  Worthington,  and 
W.  0.  Halbert,   for  appellant    Wadsworth 

6  Cochran,  for  appellee. 

WHITB,  J.  The  appellant  brought  this 
action  to  recover  of  appellee  taxes  for  the 
years  1891,  1892,  1893,  1894,  and  1896,  as 
authorized  to  be  levied  and  collected  under 
appellant's  charter  for  the  construction  of  its 
turnpike  road.  See  2  Acts  1889-90,  p.  1385, 
c.  1064.  The  petition  alleges  the  corporate 
capacity  of  tue  parties,  the  assessment  of  ap- 
pellee's property  by  two  appraisers  appoint- 
ed by  the  county  court,  as  provided  by  the 
act,  and  the  valuation  at  $20,000  per  mile  for 

7  miles  in  the  taxing  district  or  a  total  valua- 
tion of  $140,000,  and  alleged  the  tax  rate 
to  be  50  cents  per  $100  of  property,  and  tax 
due  thereon  of  $700  for  each  of  the  five 
years.  By  an  amended  petition  it  was  al- 
leged that  the  county  assessor  had  also  as- 
sessed appellee's  property  in  the  district  at 
$140,000  for  the  same  years,  and  taxes  due 
thereon  of  $700  per  year  for  the  five  years. 
By  a  second  amendment  appellant  alleged  a 
valuation  of  the  appellee's  property  for  the 
years  1891,  1892,  1893,  1894,  1895,  and  1896 
by  the  chief  officer  of  appellee  In  his  report 
to  the  auditor  of  public  accounts  at  $20,000 
per  mile  for  7  miles  55  rods;  and  that  the 
same  valuation  had  been  fixed  by  the  coun- 
ty assessor  and  by  the  assessor  appointed 
by  appellant,  as  the  charter  authorizes,  and 
also  by  the  county  Judge  in  approving  the 
report  of  the  two  appraisers  appointed.  A 
third  amendment  was  filed,  seeking  to  recov- 
er taxes  for  six  years  at  a  valuation  of  $20,- 
000  per  mile  for  7  miles  and  55  rods  as  as- 
sessed by  the  county  court;  the  petition  stat- 
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Ing  In  detail  all  tbe  acts  and  records  show- 
ing the  assessment  Upon  this  amendment 
process  was  issued,  and  served  npon  appel- 
lee. A  fourth  amendment  was  filed,  which 
alleges  an  assessment  of  appellee's  property 
by  the  auditor  and  board  of  railroad  commis- 
•rioners  for  each  and  all  the  years  1891,  1882, 
;883,  1884,  1885,  and  1896  at  the  sum  of  $21,- 
000  per  mile  for  7  miles  and  56  rods,  and 
upon  this  assessment  and  valuation  recovery 
was  sought,  together  with  penalties  for  non- 
payment This  last  amendment  contains 
this  statement:  "The  plaintiff  states  and 
shows  that  the  facts  set  forth  herein  and 
in  their  original  and  former  amended  peti- 
tions are  true;  that  they  are  not  advised  as 
to  which  is  the  proper  method  of  assess- 
ment of  the  defendant's  railroad  property 
In  the  taxing  district  described  herein; 
*  *  *  and  further  allege  that  they  do  not 
Icnow  under  which  assessment  or  law  they 
have  and  can  maintain  such  right  And  they 
therefore  ask  to  file  this  amendment,  and  to 
plead  and  rely  upon  the  facts  asserted  there- 
in; and,  in  the  event  that  the  court  should 
hold  that  the  action  should  be  and  is  only 
maintainable  under  the  provisions  of  the 
general  state  law  and  for  assessments  made 
under  its  provisions,  then  they  ask  for  re- 
lief as  herein  sought  and  prayed  for."  Up- 
on the  filing  of  this  amendment  the  court,  on 
motion  of  appellee,  reqnlred  appellant  to 
elect  which  assessment  it  relied  on  to  sus- 
tain its  action.  To  this  action  and  ruling  of 
the  court  appellant  excepted,  but  being  com- 
pelled, did  elect  to  rely  on  the  assessment 
made  by  the  county  court  under  its  charter 
provision.  Appellee  then  filed  demurrer  to 
tbe  petition  and  amendments  as  the  same 
remained  after  the  election,  which  was  over- 
ruled by  the  court  Appellee  then  filed  an- 
swer contradicting  all  the  allegations  as  to 
the  assessment  denying  the  corporate  exist- 
ence of  appellant,  or  that  the  turnpike  road 
had  been  located  or  contracted  to  be  built, 
or  that  2H  miles  thereof  had  been  complet- 
ed. Subsequent  paragraphs  of  the  answer 
alleged  that  all  the  property  in  the  taxing 
district  had  not  been  assessed  for  taxation 
for  the  purpose  of  this  turnpike  road,  but 
that  large  amounts  of  property  in  the  tax- 
ing district  had  never  been  assessed,  nor 
had  taxes  been  collected  equally  in  the  dis- 
trict. It  is  also  pleaded  that  by  the  charter 
of  appellant  It  cannot  contract  for,  or  become 
indebted  for,  or  issue  bonds  or  other  written 
obligations  for,  any  work  in  constructing  said 
road  until  the  tax  c<rflected,  and  stock  sub- 
scribed, and  the  aid  given  by  the  county 
should  be  sufficient  to  meet  and  pay  for  such 
contract  or  indebtedness;  and,  further,  that 
the  taxes  collected,  aid  given,  and  subscrip- 
tions could  be  used  for  the  sole  and  only 
purpose  of  building  the  road.  Including  sums 
paid  for  right  of  way.  It  is  then  pleaded 
that  large  sums  were  contracted  to  be  paid, 
largely  in  excess  of  tlie  tax  collected,  aid 
given,  or  subscriptions  taken,  and  that  to 


pay  such  illegal  and  unauthorized  debts  the 
tax  herein  is  sought  to  be  collected  from  ap- 
pellee, and  that  if  appellee  is  compelled  to 
pay  same,  such  illegal  and  imatithoriEed 
debts  will  be  paid.  It  may  be  remarked 
here  that  this  is  considered  relevant  and 
valid  as  a  defense,  as  the  charter  provides 
that  taxes  paid,  when  they  amount  to  $25, 
shall  be  a  payment  of  stock  in  appellant  oor- 
poraUon.  Tbe  concluding  paragraph  of  tbe 
answer  contains  the  allegation  that  appel- 
lant has  leased  Its  road  to  Lewis  coanty, 
to  be  used  as  a  free  road  for  an  indefinite 
term,  and  that  said  lease  was  made  after  a 
vote  of  Lewis  county  had  been  had  on  the 
question  of  free  nimpikes  under  the  act  of 
1896.  That  under  the  act  and  vote  for  free 
turnpikes  appellee  was  compelled  to  pay  and 
does  pay  ad  valorem  taxes  to  Lewis  county 
as  provided  by  law,  and  that  therefore,  this 
tax  should  not  be  collected.  The  reply  con- 
troverted the  affirmative  allegations  of  tbe 
answer,  except  It  was  admitted  that  the 
turnpike  had  been  leased  to  Iiewis  connty 
for  an  indefinite  term,  because,  as  is  alleged. 
It  was  unable  to  complete  the  road  for  lack 
of  funds.  The  case  was  transferred  to  eqni- 
ty,  and  proof  taken. 

The  proof,  we  think,  shows  a  compliance 
with  the  charter  provisions  as  to  tbe  assess- 
ment of  appellee's  railroad  in  every  essential 
particular.  The  charter  does  not  provide  tar 
notice  to  be  given,  nor  was  notice  £;iv«i,  to 
appellee  of  the  proceeding,  and  for  this  rea- 
son it  is  urged  that  there  was  no  due  process 
of  law,  and  appellee's  property— the  tax— 
cannot  be  taken.  The  only  remedy  provided 
by  tbe  charter  for  the  collection  of  the  tax 
Is  a  suit  such  as  this;  and,  if  the  only  gnea- 
tlon  was  as  to  the  valuation  of  the  prop- 
erty, that  question  could  be  raised  here.  If 
it  be  true  that  no  other  remedy  Is  given  ap- 
pellee to  question  the  assessment  So  we 
conclude  that  the  question  of  due  process 
of  law  does  not  properly  arise.  Howevor, 
we  do  not  think  It  material  as  to  whether 
the  method  prescribed  by  the  charter  In 
assessing  appellee's  road  was  followed  or 
not  as,  in  our  opinion,  there  could  be  no 
recovery  on  such  assessment  or  on  an  as- 
senment  made  by  the  county  assessor.  It 
may  be  considered  as  well  settled  that  rail- 
road property  is  an  entirety,  and,  when  as- 
sessed for  taxation,  must  be  valued  by  some 
authority  that  can  take  into  view  the  entire 
road  in  the  state.  For  local  values  in  any 
particular  taxing  district  there  can  be  an 
apportionment  on  some  basis.  Our  statutes 
In  both  tbe  General  and  Kentucky  Statutes 
provide  for  an  apportionment  on  the  mileage 
basis. 

It  was  pleaded  by  amendment  that  ap- 
pellee's road  was  assessed  by  the  state  board 
of  railroad  commissioners,  and  the  appor- 
tionment for  the  taxing  district  is  also 
shown.  This  was  proper,  and,  if  legally 
made,  is  the  only  basis  ux)on  which  a  recov- 
ery may  be  had.    We  are  of  opinion  that  tb« 
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court  erred  In  requiring  appellant  to  elect 
Tuidw  which  assessment  It  would  claim. 
There  were  not  two  causes  of  action  set  up; 
there  was  but  one,— -the  taxes  dne.  The  plea 
of  assessment  was  not  stating  a  cause  of 
action;  It  was  but  an  averment  that  the  nec- 
essary steps  had  been  taken  to  enable  appel- 
lant to  maintain  Its  cause  of  action  for  the 
tax.  That  out  of  abundance  of  caution  appel- 
lant procured  the  county  assessor  and  the 
county  court  to  value  the  property  in  addi- 
tion to  the  assessment  by  the  proper  authori- 
ties could  not.  In  any  way,  operate  to  defeat 
the  claim.  Nor  could  the  plea  of  all  the  val- 
uations so  made,  nor  of  a  value  without  any 
assessment,  operate  to  defeat  a  recovery  on 
a  valid  assessment.  The  cause  of  action 
was  the  right  to  collect  the  tax  on  a  proper 
valuation  and  assessment,  if  such  was  made; 
and,  as  appellant  alleged  several  different 
methods  of  valuation,  all  arriving  at  the  same 
value,  and  several  attempts  to  assess  in  ad- 
dition to  the  legal  assessment  by  the  state 
railroad  commissioners,  it  could  not  operate 
to  defeat  a  right  to  recover.  If  these  other 
values  and  methods  of  valuation  were  im- 
material, and  of  no  force,  they  should  have 
been  strlclcen  out  on  motion,  or  disregarded 
In  the  answer.  This  error  in  requiring  ap- 
pellant to  elect  was  never  cured  by  subse- 
quent pleading,  as  no  issue  was  ever  present- 
ed as  to  the  validity  of  the  assessment  made 
by  the  state  board  of  railroad  commission- 
ers, nor  of  the  apportionment  For  this  er- 
ror a  reversal  must  be  had,  and  upon  re- 
turn of  the  case  appellee  should  be  allowed 
to  plead  to  the  amendment  setting  out  the 
assessment  by  the  railroad  commissioners, 
if  it  desires.  If  issue  be  Joined,  further  proof 
may  be  taken.  In  this  view  of  the  case,  it 
became  unnecessary  to  discuss  other  ques- 
tions presented  by  the  record.  Judgment  re- 
versed, and  cause  remanded  for  proceedings 
consistent  herewith. 


KENTUCKY  HEATING  00.  t.  LOUIS- 
VILLE GAS  (».» 

(Oonrt  of  Appeals  of  Kentucky.   June  20, 
1901.) 

CORPORATIONS— EXCLDSIVB  PRIAaLKGB  TO 
OAS  COMPANY— USB  OF  NATURAL  QAS. 
Where  a  gas  companj,  by  a  section  of  its 
diarter,  was  granted  the  exclusive  privilege  to 
operate  gas  works  "tor  the  manufacture  and 
sale  of  illuminating  gas  for  illuminating  and 
for  heating  purposes,^'  with  a  proviso  that 
"this  sectioQ  shall  not  be  held  to  exclude  the 
introduction  and  sale  of  natural  gas  for  fuel, 
beating,  and  illuminating  purposes,  or  of  erect- 
ing and  maintaining  the  necessary  works  and 
appliances  for  the  storing,  distribatioa,  con- 
ducting, general  utilization,  and  sale  of  natural 
gas  tor  the  purposes  of  illuminating  and  heat- 
ing," the  subsequent  grant  to  another  corpora- 

>  Reported   by   Bdward    W.   Hlnea,    Esq.,    9t  the 
Frankfort  bar,  and  tormerly  itate  reporter. 


tion  of  the  privilege  of  selling  artificial  gas 
alone  or  in  mixture  with  natural  gas  for  pur- 
poses of  illumination  was  a  violation  of  the 
exclusive  privilege  of  the  old  company,  but 
neither  the  grant  to  the  new  company  of  the 
privilege  of  manufacturing  and  selling  artificial 
gas  for  heating  purposes  nor  the  grant  to  that 
company  of  the  privilege  of  gelling  natural  gas 
alone  for  either  heating  or  illuminating  pur- 
poses, or  both,  violates  the  exclusive  privilege 
of  the  old  company. 
Bumam,  J.,  dissenting. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  the  Louisville  Gas  Company 
against  the  Kentucky  Heating  Company  (or 
an  injunction.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed. 

Helm,  Bruce  &  Helm,  Matt  O'Doherty,  and 
T.  L.  Edelen,  for  appellant  Humphrey, 
Burnett  &  Humphrey  and  Hazelrlgg  &  Cben- 
ault  for  appellee. 

PATNTEB,  O.  J.  This  case  has  been  ar- 
gued and  briefed  with  imusual  care  and  abil- 
ity, which  fact  might  appear  to  demand  a 
more  elaborate  opinion  than  Is  given.  The 
coiu-t  is  not  agreed  upon  some  of  the  qnes- 
tions  discussed  by  counsel,  but  a  majority 
conclude  that  the  general  assembly  made  its 
meaning  clear  and  certain  when  it  inserted 
In  section  10  of  the  charter  of  the  Louisville 
Gas  Company  the  proviso  as  follows:  "Pro- 
vided, that  this  section  shall  not  be  held  to 
exclude  the  Introduction  and  sale  of  natural 
gas  for  fuel,  heating,  and  illuminating  pur- 
poses, or  of  erecting  and  maintaining  the 
necessary  works  and  appliances  for  the  stor- 
ing, distribution,  conducting,  general  utiliza- 
tion, and  sale  of  natural  gas  for  purposes  of 
illuminating  and  heating."  It  Is  the  opinion 
of  a  majority  of  the  court  that  the  appellant 
has  the  right  to  sell  to  the  city  of  Louisville, 
and  the  citizens  thereof,  natural  gas  for  heat- 
ing and  Illuminating  purposes;  that  It  has 
the  right  to  manufacture  and  sell  artificial 
gas  for  fuel.  It  is  also  the  opinion  of  a  ma- 
jority of  the  court  that  the  appellant  cannot 
sell  artiflcial  gas  alone  or  in  mixture  with 
natural  gas  for  purposes  of  illumination, 
without  violation  of  appellee's  exclusive  priv- 
ilege, and  for  doing  which  that  company  has 
the  right  to  complain,  and  to  have  its  Injunc- 
tion made  perpetual.  A  majority  of  the 
court  is  of  the  opinion  that,  as  the  appel- 
lant has  the  right  to  sell  natural  gas  for  il- 
lumination, and  natural  and  artiflcial  gas 
for  heating  purposes,  the  appellee  has  no 
right  to  enjoin  it  from  thus  exercising  its 
rights,  notwithstanding  the  general  council 
of  the  city  may  have  Intended  by  its  ordi- 
nance to  limit  the  sale  of  natural  gas  to  heat- 
ing purposes.  The  judgment  is  reversed  for 
proceedings  consistent  with  this  opinion. 

BURNAM,  J.,  dissents. 


Digitized  by 


Google 


752 


C3  SODTHWESTEBN  BBPOBTBB. 


(Ky, 


ATKINSON  et  al.  t.  RILiBJY,  Special  Judge-t 

(Court  of  Appeals  of  Kentucky.    June  20, 

1901.) 

COURTS— RBVIEW  OT  ACTION  BY  MANDAHDS— 
ERROR  IN  GRANTING  CONTINOANCK. 
The  court  of  appeal!  will  not  grant  a  writ 
of  mandamus  against  a  circuit  judge  to  cor- 
rect an  error  committed  by  him  in  granting  a 
continuance. 

"Not  to  be  offlclally  reported." 

Petition  by  Atkinson  &  Oo.  against  O.  V. 
BUey,  special  Judge,  for  a  mandamus.  De- 
nied. 

N.  B.  Hays  and  Geo.  W.  Saulsberry,  tor 
plaintiffs.    T.  It.  Bdelen,  for  defendant 

PAYNTBR,  a  J.  Omitting  from  consider- 
ation the  immaterial  averments  of  the  peti- 
tion, tbe  question  is  presented  to  this  court 
whether  It  should  award  a  writ  of  mandamus 
against  the  appellee  because  he  sustained 
defendant's  motion  for  a  continuance  of  the 
case  of  plaintiffs  against  Fitzpatrick,  pend- 
ing In  the  Bell  circuit  court,  to  try  which 
the  appellee  was  elected  special  Judge.  We 
will  not  stop  to  inquire  whether  the  Judge 
erred  In  continuing  the  cause.  He  had  a  dis- 
cretion In  the  matter,  had  the  right  to  exer- 
cise it,  and  this  court  cannot  review  his  ac- 
tion, and  correct  It  by  mandamus.  It  Is  an 
Interlocutory  order.  If  this  court  can,  on  an 
application  for  a  mandamus  against  a  circuit 
Judge,  review  his  action  In  granting  a  con- 
tinuance of  a  cause,  that  would  be  depriving 
him  of  the  exercise  of  that  Judgment  which 
the  law  authorizes  him  to  exercise.  If  we 
should  hold  that  It  was  proper  for  us,  on  an 
application  for  a  mandamus,  to  review  Judg- 
ments of  circuit  courts  to  ascertain  whether 
or  not  they  have  erred  in  granting  a  contin- 
uance, this  court  would  add  immensely  to 
its  labors,  and  Inaugurate  a  practice  that 
was  never  contemplated  by  the  constitution. 
The  application  for  a  continuance  which  the 
appellee  sustained  was  the  first  one  that  had 
I>een  made  after  his  election  as  special  Judge, 
While  there  are  cases  In  which  this  court 
would  Issue  a  writ  of  mandamus  against  a 
circuit  Judge  for  his  refusal  or  failure  to 
try  a  case,  the  facts  here  averred  would 
not  Justify  it  in  awarding  a  writ  of  man- 
damns.    The  motion  therefore  is  overruled. 


SPECKERT  ▼.  COMMONWEALTH.! 

(Court  of  Appeals  of  Kentncky.   Jane  19, 

1901.) 

APPELLATE   JURISDICTION— AMOUNT   IN  CON- 
TROVERSY—PROCEEDING  ON  FORFEITED 
BAIL  BOND  A  CIVIL  ACTION. 
Under  O.  Code  Prac.  S  94  providing  that 
In  a  proceeding  on  a  forfeited  bail  bond  "no 
pleadings  shall  be  required  on  the  part  of  the 
commonwealth,  but  the  summons  shall  be  serv- 
ed, and  all  subsequent  proceedings  shall  be  the 
same,  as  in  ordinary  civil  actions,"  a  proceed- 

*  Rei>orted    hj    Edward   W.    Hioes,    EsQ.^  ot    the 
Vrankfort  bar,  and  formerly  itata  reporter. 


tng  on  a  forfeited  ball  bond  is  a  dvil  action, 
and  no  appeal  lies  from  a  judgment  therein  for 
leas  than  (200. 

Appeal  from  circolt  court,  Jefferson  comi- 
ty, criminal  division. 

"To  be  ofBclally  tepcxtea." 

Proceeding  by  the  commonwealth  of  Ken- 
tucky against  F.  J.  Speckert  on  a  forfeited 
bail  bond.  Judgrment  for  plaintiff,  and  de- 
fendant appeals.    Dismissed. 

A.  J.  Speckert,  for  appellant  Olem  J. 
Whlttemore,  for  the  Commonwealth. 

WHITE,  J.  This  Is  an  appeal  from  a 
Judgment  on  a  forfeited  bail  bond  In  the 
Jefferson  circuit  court  The  amount  of  the 
bond  and  Judgment  is  IIM.  The  Judgment 
was  rendered  January  21, 1901.  We  are  met 
at  the  threshhold  with  the  question  of  Juris- 
diction of  the  appeal.  By  subsection  3  of 
section  94,  Cr.  Code  Prac,  It  Is  provided: 
"No  pleadings  shall  be  required  on  the  part 
of  the  commonwealth  but  the  summons  shall 
be  served,  and  all  subsequent  proceedings 
shall  be  the  same,  as  in  ordinary  civil  ac- 
tions." Section  347,  Id.,  provides:  "The 
court  of  appeals  shall  have  appellate  Juris- 
diction in  penal  actions,  and  prosecutions 
*0T  misdemeanors,  in  the  following  cases 
only,  viz.  if  the  Judgment  be  for  a  fine  ex- 
ceeding fifty  dollars,  or  for  imprisonment  ex- 
ceeding thirty  days,"  etc.  The  amendment 
approved  March  14,  1898,  provides:  "No  ap- 
peal shall  be  taken  to  the  court  of  appeals 
from  a  Judgment  for  the  recovery  of  money 
or  personal  property,  If  the  value  In  contro- 
versy be  less  than  two  hundred  dollars  ex- 
clusive of  Interest  and  costs.  •  •  •  In  all 
other  civil  cases  the  court  of  appeals  shall 
have  appellate  Jurisdiction  over  the  final 
orders  and  Judgments  of  all  courts."  Except 
as  to  felony  cases,  these  two  sections  de- 
fine our  Jurisdiction.  If  this  proceeding  is  a 
civil  action.  It  Is  below  our  Jurisdiction,  as 
the  Judgment  Is  only  for  |160.  If  the  pro- 
ceeding Is  not  a  civil  action,  then  no  right  of 
appeal  exists,  as  the  right  to  appeal  by  the 
Criminal  Code  is  to  penal  actions  and  prose- 
cutions for  misdemeanors.  We  are  of  opin- 
ion that  a  proceeding  on  forfeited  ball  bond 
Is  a  civil  action,  as  is  provided  by  section  94, 
supra,  and  therefore  this  court  has  no  ju- 
risdiction of  this  appeal.    Dismissed. 


DAVIESS  COUNTT  v.  DAVIESS  GRAVEIr- 

ROAD  CO.i 

(Court  of  Appeals  of  Kentucky.    June  19, 

1901.) 

TOLL  ROADS— CONDITIONAL  GRANT  OF  COUN- 
TY  ROAD— REMEDY   OP   COUNTY   FOR    FAIL.- 
URE  TO  COMPLY  WITH  CONDITION. 
1.  By  its  charter  granted  by  the  legislature, 
defendant  gravel-road  company  was  empower- 
ed to  acquire,  and  the  county  court  was  em- 
powered to  donate  to  defendant  the  right  to 
construct  its  roads  over  the  public  roads   of 

>  Reported    by    Edvord   W.    Hlnea,    Esq.,    et    the 
Frankfort  bar,  and  formerly  state  reporter. 
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the  coant7  "bo  loag  as  sncb  road  so  authorised 
shall  be  kept  in  good  condition  for  travel  there- 
on." B7  a  general  law  passed  at  the  same  ses- 
sion of  the  legislature,  the  county  judf^e  and 
the  Justices  of  the  county  were  autnonzed  to 
donate  unconditionally  to  any  turnpike  or 
gravel-road  company  which  had  complied  with 
certain  conditions  as  to  its  articles  of  associa- 
tion the  right  of  way  over  any  of  the  dirt 
roads  of  the  county.  Thereafter  the  county 
court,  composed  of  the  county  judge  alone, 
donated  to  defendant  the  right  of  way  over 
each  of  certain  roads  of  the  connty,  with  a 
proviso  that  "that  part  of  said  road  so  occu- 
pied shall  be  kept  in  good  condition  for  travel 
thereon  after  the  road  shall  have  been  so  com- 
pleted by  said  corporation."  Subsequently  the  . 
conrt  of  claims,  composed  of  the  county  judge 
and  justices,  ratified  the  order  made  by  the 
connty  court  held  by  the  county  judge,  ''upon 
the  further  condition"  that  the  road  should  be 
of  a  certain  width  and  depth,  and  made  a  fur- 
ther grant  of  right  of  way  over  an  additional 
road.  Held,  that  the  condition  that  the  road 
•honld  be  kept  in  repair  applied  to  both  grants, 
especially  as  defendant  was  not  authorized  to 
take  an  unconditional  donation,  as  provided  by 
the  general  law,  by  reason  of  the  fact  that  the 
condition  of  that  law  as  to  the  filing  and  ap- 
proval of  its  articles  of  association  had  not 
been  complied  with. 

2.  The  provision  of  defendant's  charter  that 
the  connty  conrt  may  take  possession  and 
maintain  control  of  the  road  for  the  benefit  of 
the  people,  "by  refunding  the  cost  of  construc- 
tion, '  does  not  apply  where  defendant  is  in 
default  in  performance  of  the  condition  upon 
which  it  holds  the  road. 

3.  Where  the  company  has  violated  the  con- 
dition of  the  grant  that  it  should  keep  the  road 
in  repair,  the  county  is  not  limited  to  a  pro- 
ceeding for  condemnation  under  Ky.  St.  i  4304, 
or  to  any  of  the  other  special  remedies  pro- 
vided for  special  cases,  but  may  sue  for  a 
rescission  of  the  contract. 

4.  The  fiscal  court's  statutory  jurisdiction 
over  public  roads  Is  not  so  exclusive  as  to  de- 
vest the  circuit  court  of  its  jurisdiction  of  an 
action  to  rescind  a  contract  by  which  the  coun- 
ty has  granted  to  a  private  corporation  a  right 
of  way  over  a  public  road. 

5.  To  entitle  the  coun^  to  snch  relief,  it  was 
not  necessary  that  there  should  be  a  declara- 
tion of  forfeiture,  or  any  notice  or  demand  oth- 
er thnn  the  action  for  a  rescission. 

6.  The  county  attorney,  especially  when  au- 
thorized by  the  fiscal  court  and  counsel  em- 
ployed by  authority  of  the  court  to  assist  him, 
had  authority  to  institute  an  action  in  the  name 
of  the  county  to  rescind  a  contract  made  by  the 
county. 

Appeal  from  circuit  court,  Daviess  connty. 

"Not  to  be  oftlclally  reported  " 

Action    by    Daviess    coj.nl-j     igainst    the 

Daviess  Gravel-Road  Company  to  rescind  a 

contract     Judgment    for     defendant,     and 

plaintiff  appeals.    Reversed. 

Birkhead  &  Clements,  (or  appellant 
Sweeney,  Ellis  &  Sweeney  and  Little  &  Lit- 
tle, for  appellee. 

J>V  BELLB,  J.  By  act  of  April  7,  1882, 
the  Daviess  (jravel-Road  Company  was  In- 
corporated. By  section  3  thereof  It  waa  pro- 
vided: "The  said  corporation  may  acquire 
tbe  right  of  way  by  grant  of  gift,  and  the 
coanty  conrt  of  Daviess  county  Is  hereby  em- 
powered to  grant  to  the  said  corporation  the 
rigbt  to  constmct  said  roads  in  and  over 
any  part  of  the  public  roads  leading  f  i-om  the 
63  S.W.-4S 


eastern  part  of  said  city  of  Owensboro  to  the 
connty  line  of  Daviess  county,  by  orders  en- 
tered on  the  order  book  of  said  court,  so  long 
as  such  road  so  antborlzed  shall  be  kept  la 
good  condition  for  travel  thereon."  2  Acta 
1881-82,  p.  203.  In  pursuance  of  this  pro- 
vision the  Daviess  county  court,  held  by  the 
county  judge  on  June  26th  of  tbe  same  year, 
entered  an  order  by  which,  on  motion  of  the 
president  of  the  company,  It  was  ordered  "by 
the  court  that  said  corporation  be,  and  is 
hereby,  authorized  and  granted  tbe  privilege 
to  constmct  a  gravel  or  macadamized  road 
in  and  over  that  part  of  the  public  road  lead- 
ing from  the  eastern  limits  of  tbe  city  of 
Owensboro  to  Hardlnsburg,  known  as  the 
'Hardlnsbnrg  Koad,'  and  at  a  point  five  <JS) 
miles  distant  from  the  limits  of  said  city, 
and  over  that  part  of  the  public  road  known 
as  the  'Pleasant  Valley  Road,'  lying  and  ran- 
ning  from  the  eastern  limits  of  said  city,  or 
the  point  where  It  Intersects  the  said  Hard- 
lnsburg road,  to  a  point  five  (5)  miles  distant 
from  the  eastern  limits  of  the  city  of  Owens- 
boro, measured  along  or  near  the  said  Hard- 
lnsburg and  Pleasant  Valley  roads  to  such 
five  (5)  mile  point  Also  in  and  over  any 
part  of  the  public  road  known  as  the  'Leltch- 
field  Road,'  in  said  county,  lying  between  the 
eastern  limits  of  the  city  of  Owensboro  and 
a  point  five  (6)  miles  distant  therefrom,  meas- 
nred  along  or  near  said  road:  provided,  that 
parts  of  said  road  so  occupied  shall  be  kept 
In  good  condition  for  travel  thereon  after 
the  road  shall  have  been  so  completed  by 
said  corporation."  Subsequently,  on  Novem- 
ber 3,  1882,  an  order  was  entered  by  the 
court  of  claims  of  Daviess  county,  a  majority 
of  the  justices  present  and  concurring,  by 
which,  on  motion  of  the  company,  it  was  or- 
dered that  the  order  theretofore  made  "by 
the  Daviess  county  court  beld  by  tbe  pre- 
siding Judge  <A  said  court  granting  the  use 
of  the  public  road  to  tbe  Daviess  Gravel- 
Road  Company,  be,  and  the  same  is  hereby, 
ratified,  upon  the  further  condition  that  the 
gravel  on  said  road  shall  be  made  16  feet 
wide,  and  of  sufilclent  depth  to  accommodate 
the  public  travel,  to  a  point  five  miles  dis- 
tant from  tbe  eastern  limits  of  Owensboro 
on  tbe  Hardlnsburg  road  within  twelve 
months  from  this  date,  and  to  a  point  six 
miles  distant  from  said  eastern  limits  on  both 
the  said  HawesvlUe  and  Hardlnsburg  roads 
within  two  years  from  this  date,  and  tbe 
light  of  way  over  said  HawesvlUe  road  Is 
now  granted  said  company.  And  upon  the 
further  condition  that  until  said  road  is  com- 
ideted  the  company  shall  keep  that  part  of 
road  between  Long's  Pond  and  the  line  of 
the  Murdock  Well  worked  and  rounded  up; 
and,  further,  the  collecting  further  tolls  shall 
now  cease  until  the  gravel  road  lying  be- 
tween the  intersection  of  the  Pleasant  Valley 
road  and  the  upper  end  of  Bell's  lane,  where 
tbe  gravel  road  ceases,  after  which  the  com- 
pany may  collect  tolls  as  provided  by  law; 
and  said  company  shall  be  amenable  to  chap- 
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ter  11(\  Gen.  St,  and  all  the  statutea  in  ref- 
erence to  gravel  roads."  This  order  appears 
to  have  been  adopted  by  the  casting  rote  of 
the  presiding  Judge.  In  August,  1884,  the 
court  of  claima  extended  the  time  In  which 
the  company  was,  by  Its  agreement,  bound 
to  complete  the  Hardlo^burg  and  HawesvlUe 
roads,  "until  further  Miners  of  this  court" 
There  were  a  number  of  other  orders  entered 
by  the  court  of  claima  with  reference  to  the 
time  and  manner  m  which  the  roads  should 
be  Improved.  A  petition  iu  equity  was  filed 
In  the  Davlesa  circuit  court  by  Daviess  coun- 
ty, the  Daviess  county  court  and  the  fiscal 
court  of  Daviess  county  against  the  Daviess 
Oravel-Road  Company,  setting  up  the  orders 
of  the  county  court  and  the  court  of  claims, 
averring  that  the  company  had  constructed 
gravel  roads  on  the  four  roads  mentioned  in 
the  various  orders;  that  it  had  operated 
them  since  their  construction,  having  erected 
toUgates  thereon  and  collected  toll;  and,  fur- 
ther, that  it  bad  knowingly  suffered  and  per- 
mitted each  of  the  roads,  and  the  roadbed 
thereof,  to  become  and  remain  out  of  repair 
and  unflt  for  travel  fCHr  a  period  of  many 
months,  and  the  bridge  In  various  places 
along  the  roads  to  become  and  remain  out  of 
repair  and  unflt  for  public  travel;  that  the 
roads  still  remained  in  that  c<»ic*ition,  and 
that  the  company  still  continued  to  operate 
the  same  and  demand  and  exact  toll  for 
travel  thereon;  that  this  was  done  without 
right;  that  the  company  had  kno'4ringly  per- 
mitted and  suCTered  the  roads  to  remain  unflt 
for  public  travel  for  an  unreasonable  length 
of  time,  and  still  did  so;  and  that  by  rea- 
son thereof  "the  right  granted  by  the  Daviess 
county  court  to  the  defendant  has  become 
forfeited."  It  was  further  averred  that  the 
contlauouB  operation  of  the  roads  by  the 
company,  and  the  collectlcHi  of  toll,  would 
produce  great  Injury  to  the  plaintiff.  The 
prayer  Is  as  follows:  "Plaintiff  prays  the 
court  to  adjudge  that  the  defendant  has  for- 
feited each  and  every  grant  made  to  It  by 
the  Daviess  county  court  to  operate  a  gravel 
road  on  the  public  roads  mentl(»ed;  that  a 
mandatory  Injunction  be  granted,  requiring 
the  defendant  to  cease  to  collect  tolls  for 
travel  on  said  roads,  and  each  of  them,  and 
to  abandon  Its  management  and  control  of 
said  roads,  and  each  of  them."  A  demurrer 
to  the  Jurisdiction  was  overruled.  A  demur- 
rer for  misjoinder  of  parties  plaintiff  was 
sustained,  and  It  was  adjudged  that  the  ac- 
tion proceed  In  the  name  of  Daviess  county, 
and  that  the  Daviess  county  court  and  the 
fiscal  court  of  Daviess  county  were  not  neces- 
sary parties  plaintiff,  and  their  names  should 
be  stricken  from  the  petition.  A  rule  was 
taken  against  appellant  to  show  by  what  au- 
thority the  action  was  prosecuted.  The 
county  attorney  and  bis  associate  counsel  re- 
sponded to  the  rule,  filing  copies  of  orders 
of  the  Daviess  fiscal  court  as  follows:  "<1) 
Be  It  resolved  by  this  court  that  it  is  the 
■eoM  tt  tt*  fiscal  court  that  some  steps 


should  be  taken  In  tbe  matter  of  the  gravel 
roads  of  this  county.  Tlierefore,  on  tbe  mo- 
tion of  Esq.  I.  W.  Sutherland,  seconded  by 
Esq.  J.  D.  Burton,  and  a  majority  of  tbe 
Justices  concurring.  It  Is  ordered  that  the 
county  attorney  be,  and  he  is,  authorised  and 
directed  to  investigate  the  charters  and  grants 
of  the  various  gravel  roads  of  the  county, 
and  If,  In  his  opliUon,  after  consulting  with 
the  county  Judge,  an  action  is  necessary  to 
forfeit  same,  he  is  authorized  to  act  If  be, 
after  consultation  with  the  county  Judge,  de- 
sires additional  counsel,  on  his  advice  the 
county  Judge  Is  authorized  to  employ  such 
counsel,  and  agree  as  to  fee.  (2)  On  motioB 
of  Esq.  F.  W.  Clark,  seconded  by  T.  B.  Vea- 
sels,  and  a  majority  of  the  Justices  concnp- 
rlng.  It  is  ordered  that  tbe  county  Judge  be, 
and  he  Is  hereby,  authorized  and  empowered 
to  employ  Messrs.  Walker  &  Slack  as  the  as- 
sistant counsel  to  assist  the  county  attorney 
In  the  prosecution  of  the  suits  of  the  county 
against  the  gravel  roads,  as  indicated  by  bis 
report  this  day  filed."  By  amendment  the 
county  added  a  prayer  to  the  petition,  "that 
the  contract  made  by  it  through  the  Davieas 
county  court  with  the  defendant  Daviess 
Gravel-Road  Company,  be  'determined  not  to 
have  been  complied  with  on  the  part  of  said 
defendant  and  that  the  same  be  rescinded 
and  canceled."  To  the  petition  as  amended 
a  general  demurrer  was  sustained  on  tbe 
ground  that  the  court  had  not  Jurisdiction  to 
grant  the  relief  prayed  for,  and,  the  county 
declining  to  plead  further,  its  petition  was 
dismissed. 

The  question  for  decision  Is  wbether  a 
cause  of  action  has  been  stated  for  rescind- 
ing and  canceling  the  grant  or  grants  by  the 
county  to  the  company  made  through  the 
county  court  and  the  court  of  claims.  Iliis 
Is  not  a  proceeding  for- a  forfeiture  of  the 
company's  charter  or  of  any  franchise  grant- 
ed thereby,  but  simply  a  proceeding  to  re- 
scind a  grant  made  by  the  county  upon  a 
condition  which  It  avers  has  not  been  com- 
piled with.  That  condition  was  provided 
for  In  the  act  which  authorized  the  company 
to  obtain  the  grant  from  the  county,  which 
was  empowered  to  make  the  grant  "so  long 
as  such  road  so  authorized  shall  be  kept  In 
good  condition  for  travel  thereon."  It  was 
expressed  in  the  original  grant  of  a  right 
to  construct  gravel  roads  upon  three  of  the 
county  dirt  roads,  by  providing  that  "that 
part  of  said  road  which  shall  be  so  occu- 
pied shall  be  kept  In  good  condition  for  travel 
thereon  after  the  road  shall  have  been  so 
completed  by  said  corporation."  By  tbe  first 
order  of  the  court  of  claims  the  order  of  the 
county  court  was  ratified,  with  a  further  con- 
dition added  as  to  the  width  and  depth  of 
the  gravel,  coupled  with  a  further  grant  of 
right  of  way  over  an  additional  road.  Tbe 
subsequent  orders  refer  to  and  provide  for 
the  conditions  previously  expressed  as  to 
the  quality  of  the  road  and  the  condition 
previously  imposed.    Now,  it  ia  clear  that 
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when  tbe  Initial  grant  by  order  of  the  coun- 
ty court  was  made  there  was  no  authority 
for  this  companjr  to  obtain  such  a  grant,  ex- 
cept upon  the  condition  expreased  plainly  In 
ItB  charter,  viz.  that  the  grant  should  be  for 
so  long  only  as  the  roads  should  be  kept  In 
good  condition  for  travel,  unless  authority 
was  given  by  an  act  adopted  at  the  same 
session  of  the  legislature,  on  April  21,  1882. 
That  act  was,  "To  authorize  the  formation 
of  corporations  to  construct  turnpllse  and 
grayel  roads  In  the  county  of  Daviess."  The 
first  section  of  that  act  provides:  "Section  1. 
That  it  shall  be  lawful  for  any  number  of 
persons,  not  less  than  ten,  to  associate  them- 
selves for  the  purpose  of  consti-ucting  a  turn- 
pike from  the  city  of  Owensboro,  In  the 
county  of  Daviess,  to  any  point  or  place  in 
said  county,  or  betwem  any  points  named, 
or  places  in  said  county;  and  when  such 
persons  shall  file  In  the  county  court  of  said 
county  their  articles  of  association  in  writ- 
ing, specifying  the  name  and  style  of  the 
corporation,  and  points  and  places  between 
which  and  in  general  terms  the  route  along 
which  they  propose  to  construct  It,  and  their 
acceptance  of  the  provisions  of  this  act,  then 
such  persons,  their  ^soclates  and  successors, 
shall  be  and  they  are  hereby  declared  to  be 
a  body  politic  and  corporate  by  the  name 
and  s^le  as  in  such  articles  designated;  and 
shall  have  and  exercise  all  the  powers,  rights 
and  privileges  by  this  act  provided,  and  as 
are  authorized  by  chapter  flfty-slx  of  the 
General  Statutes;  and  the  said  court  shall 
by  order  declare  Its  acceptance  and  approval 
of  the  said  articles  of  association,  and  cause 
the  same  with  the  names  of  the  subscribers 
to  be  spread  at  large  upon  its  order  book." 
The  sixth  section  of  that  act  Is  as  follows: 
"Sec.  6.  The  presiding  Judge  of  the  Daviess 
county  court  and  the  justices  of  Daviess 
county  or  a  majority  of  them  concurring, 
may  by  an  order  entered  upon  the  records 
of  said  court,  donate  to  said  company  the 
right  of  way  over  and  upon  any  of  the  dirt 
roads  of  said  county,  with  power  to  grade 
said  road  and  to  build  a  turnpike  or  gravel 
road  thereon,  and  to  donate  to  said  company 
any  bridge  or  culverts  on  the  said  dirt  road 
over  which  the  said  turnpike  or  gravel  road 
may  pass." 

Now,  It  is  claimed  that  the  second  act 
was  to  be  taken  as  qualifying  the  first,  and 
that,  whereas  under  the  first  act  the  county 
judge  alone  was  authorized  to  grant  the 
roads  to  this  company  so  long  as  they  should 
be  kept  in  good  order,  under  the  second  the 
county  judge  and  a  majority  of  the  justices 
were  authorized  to  make  an  nnconditlonal 
donation  of  the  roads;  that  an  unsuccessful 
application  was  made  to  the  court  of  claims, 
upon  this  theory,  for  R  grant  of  the  roads, 
and  subsequently  a  successful  application  for 
practically  the  same  grant;  that  this  was  a 
contemporaneous  construction  by  the  parties 
Interested,  and,  having  been  acquiesced  in  fur  i 
so  long  a  timcshonld  be  adopted  by  the  court,  ' 


It  Is  obvious,  however,  that  neither  the  va- 
successful  application  nor  the  successful  one 
were  made  upon  this  theory.  Neither  of 
them  sought  an  unconditional  donation  of  the 
roads,  but,  on  the  contrary,  both  sought, 
and  by  the  one  adopted  there  was  obtained, 
a  ratification  of  the  grant  by  the  county 
Judge  containing  the  condition  now  relied 
on.  Indeed,  in  the  order  unsuccessfully  ap- 
plied for  the  «xtlre  original  grant  was  set 
out,  including  that  condition.  It  is  manifest, 
also,  that  this  corporation  was  not  authorized 
to  take  a  donation  under  the  second  act,  and 
did  not  comply  with  the  provisions  recited  in 
that  act  with  regard  to  articles  of  assocla.- 
tlon,  or  the  acceptance  by  the  company  of  the 
provisions  of  that  act;  nor  was  there  any 
acceptance  or  approval  of  the  articles  of  as- 
sociation by  the  county  court  of  claims 
spread  at  large,  together  with  the  names  of 
the  subscribers,  upon  Its  order  book.  Obvi- 
ously, the  appellee  company  Is  not  In  a  posi- 
tion to  contend  that  the  action  which  might 
have  been  taken  under  the  first  act  by  the 
county  judge  alone,  by  order  entered  npon 
the  order  book  of  the  county  court,  in  the 
matter  of  extending  the  rights  of  the  con»- 
pany  over  a  greater  extent  of  the  county 
roads,  extending  the  time  within  which  it 
w&s  to  -construct  its  roads,  etc.,  was  invalid 
because  such  action  was  taken  by  the  county 
judge  and  a  majority  of  the  Justices  by  order 
entered  in  like  manner,  for  the  reason  that 
It  is  by  virtue  of  that  action  that  It  has  any 
claim  to  a  port  of  the  roads.  We  are  of  opin- 
ion, therefore,  that  the  condition  so  often 
reiterated  and  referred  to  was  intended  to, 
and  did,  apply  to  all  the  grants  made  to  ap- 
pellee company  of  the  use  of  the  county 
i-oads  of  the  county.  Nor  are  we  of  opinion 
that  section  7  of  the  company's  charter  was 
the  remedy  provided  for  a  condition  such  as 
the  one  alleged  in  the  petition.  That  pro- 
vides that  the  county  court,  when  a  majority 
shall  deem  it  necessai-y,  may,  by  order  made 
at  the  regular  term  of  the  majority  court, 
take  possession  and  maintain  control  of  said 
road  for  the  benefit  of  the  people,  by  refund- 
ing the  cost  of  construction.  This,  we  think, 
was  clearly  a  provision  for  reacquiring  the 
control  of  the  roads  by  the  county  when- 
ever the  county's  representatives  in  the  court 
of  claims  should  deem  it  proper  to  do  so. 
Of  course,  if  that  was  done  when  the  com- 
pany was  not  in  default,  it  was  proper  that 
provision  should  be  made  for  refunding  the 
company's  expenditures,  and  this  provision 
was  made  in  this  section.  But,  in  our  Judg- 
ment, this  was  not  Intended  to  apply  to  the 
case  alleged  In  the  petition,  when  the  com- 
pany was  in  default  in  the  performance  of 
the  condition  by  virtue  of  which  It  held  the 
roads. 

We  cannot  concur  in  the  contention  of 
counsel  that  the  county  is  limited  In  its  rem- 
edy to  a  proceeding  for  condemnation,  under 
section  4304,  Ky.  St;  to  fine  and  civil  action 
against  the  managers  of  the  company,  under 
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section  4335;  to  the  general  supervision  of 
the  fiscal  court,  under  section  4306;  to  the 
duty  imposed  by  section  4311  upon  overseers 
of  roads,  to  fine  against  the  company,  under 
section  4731;  or  to  indictment,  under  section 
4782,  followed  by  a  Judgment  of  forfeiture 
of  the  charter  and  all  of  the  franchises  of 
the  company,  which  would  entitle  the  county 
judge  and  Justices  of  the  county,  under  sec- 
tion 4723,  to  take  charge  of  the  road  and 
maintain  and  keep  It  up.  These  are  special 
remedies,  and  provide  for  special  cases.  It 
would  be  of  little  use  to  discuss  them  sepa- 
rately, and  we  are  clearly  of  the  opinion  that 
the  existence  of  none  of  them  militates  in 
any  way  against  the  enforcement  by  the 
county  of  Its  contract  rights  in  a  proper 
forum  by  iwoper  proceeding's.  They  are  whol- 
ly inadequate  to  enforce  the  contract  light 
of  the  county  that  the  occupancy  by  the  com- 
pany shall  continue  only  so  long  as  it  keeps 
the  roads  in  good  condition  for  travel.  Hold- 
ing this  view  of  the  nature  of  the  obligation 
assumed  by  the  company  when  It  obtained 
the  grants,  it  becomes  unnecessary  to  consid- 
er or  discuss  the  doctrine  extensively  argued 
in  the  brief  of  appellee  with  regard  to  proce- 
dure In  the  name  of  the  state  for  the  forfeit- 
ure of  corporate  franchises.  Nor  can  we 
agree  with  the  contention  that  tlie  fiscal 
court's  statutory  Jurisdiction  over  public  roads 
Is  so  exclusive  as  to  devest  the  circuit  court 
of  Its  Jurisdiction  over  the  construction  and 
enforcement  of  contracts. 

Having  reached  the  conclusion  Indicated 
as  to  the  nature  of  the  obligation  assumed 
by  the  company.  It  remains  to  be  considered 
whether  there  has  been  properly  instituted  a 
proper  proceeding  for  its  enforcement  in  an 
appropriate  forum.  We  have  no  doubt,  un- 
der the  Issue  here  made,  of  the  authority  of 
the  county  attorney  and  bis  associates  to  In- 
stitute the  proceeding.  He  is  the  legal  rep- 
resentative of  the  county,  by  virtue  of  his 
office.  He  appears  on  behalf  of  the  county 
by  virtue  not  only  of  his  official  position,  but 
by  virtue  of  express  authority  from  the  rep- 
resentatives of  the  county  In  the  fiscal  court 
This  Is  a  suit  upon  a  contract  by  which  one 
party  obtained  certain  rights  so  long  as  cer- 
tain conditions  were  maintained.  It  is  al- 
leged—and for  the  purposes  of  this  opinion 
it  must  be  considered  as  true— that  these  con- 
ditions have  not  been  maintained  or  observ- 
ed for  many  months.  The  relief  sought  by 
the  other  party  is  relief  from  the  obligations 
of  the  contract.  The  prayer  Is  that  the  con- 
tract be  abrogated.  This  seems  to  us  clearly 
within  the  equitable  Jurisdiction  of  the  cir- 
cuit courts.  The  court  is  asked  to  rescind  the 
grant  by  reason  of  nonperformance  of  a  con- 
dition annexed  to  it  To  the  enforcement  of 
such  relief  it  is  not  necessary  that  there 
should  be  a  declaration  of  forfeiture,  or  a  no- 
tice or  demand  based  thereon.  ▲  sUit  for  the 
rescission  of  the  grant  is  notice  and  demand. 
What  dt^fenses  may  be  Interposed  to  this  pro- 
ceeding, and  whether  the  averments  of  the 


petition  are  in  fact  tme,  as  they  ate  talcen 
to  be  for  the  purposes  of  this  opinion,  we  can- 
not determine.  For  the  reasons  given,  the 
Judgment  Is  reversed,  with  directions  to  set 
aside  the  Judgment  sustaining  the  demurrer 
and  dismissing  the  petition,  and  for  further 
proceedings  consistent  herewith. 


HENDERSON  COUNTY  v.  DIXON.i 

(Court  of  Appeals  of  Kentucky.    June  19, 
1901.) 

COMPENSATION  OF  COUNTY  HEALTH  OFFICER 

—PROOF  OF  APPOINTMENT— EVIDENCE 

OF  PROFESSIONAL  STANDING. 

1.  In  aa  action  aeainst  a  coanty  to  recover 
compensation  for  praiutiCE's  services  as  health 
officer,  the  appointmeat  of  plaintiS  being  trav- 
ersed by  the  answer,  it  was  incumbent  on  him 
to  prove  the  organization  of  the  county  l>oar«l 
of  henlth,  and  bis  appointment  by  the  board. 

2.  Plaintiffs  appointment  as  health  officer 
should  have  been  proved  by  the  records  of  the 
county  board  of  health,  or  some  reason  given 
for  introducing  parol  testimony. 

8.  It  was  competent  for  plaintiff,  upon  an  is- 
sue as  to  the  value  of  bis  services,  to  show  that 
he  was  a  physician  of  good  standing  and  long 
practice;  but  the  criterion  of  recovery  is  rea- 
sonable compensation. 

4,  It  was  error  in  instructing  the  Junr  to  as- 
sume that  plaintiff  had  been  appointed  health 
officer,  when  that  fact  was  in  issue. 

Appeal  from  circuit  court  Henderson  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Dr.  Arch  Dixon  against  Hender- 
son county  to  recover  compensation  for  serv- 
ices as  health  officer.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

N.  Powell  Taylor,  for  appellant  W.  P. 
McClalu  and  E.  G.  Sebree,  for  appellee. 

GUFFT,  J.  It  appears  from  this  record 
that  the  appellee,  at  the  May  term,  1S99.  of 
the  fiscal  court  of  Henderson  county,  pre- 
sented a  claim  amounting  to  $G00  for  bis 
services  as  health  officer  from  the  1st  of  Jan- 
uary, 189<S,  until  the  1st  of  January,  1899, 
and  that  the  court  allowed  him  only  $75,  and 
from  that  order  he  prosecuted  an  appeal  to 
the  circuit  court  It  further  appears  that  at 
the  January  term,  1900,  of  the  circuit  conrt 
the  appellee  filed  an  order  of  the  Henderson 
fiscal  court  made  at  its  October  term,  1899, 
showing  that  the  appellee  bad  presented  a 
claim  for  $1,000  as  a  member  of  the  county 
board  of  health  and  health  officer,  and  that 
the  court  allowed  him  only  $100  thereon. 
Said  claim  seems  to  have  been  for  services 
from  the  Ist  of  January,  1809,  until  the  12th 
of  May,  1899.  It  also  appears  that  at  the 
said  January  term  of  the  circuit  court  the 
appellee  filed  a  petition  reciting  the  presen- 
tation of  said  claims  and  the  action  of  the 
fiscal  conrt  thereon,  and  in  which  it  is  alleged 
that  he  was  duly  appointed  by  the  Kentucky 
board  of  health  as  a  member  of  the  Hender- 
son board  of  health;  tbat  upon  the  organixa- 

^Reported  by  Edward  W.  Hlnea,  Esii..  ot  th« 
Frankfort  bar,  and  formerly  state  reporter. 
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tlon  of  tbe  Henderson  county  board  of  health 
he  'was  duly  chosen  by  it  as  chairman,  and 
a  health  officer  for  Henderson  county.  After 
setting  out  his  services,  he  asked  judgment 
for  the  total  sum  of  $1,600.  The  defendant 
filed  a  demurrer  to  said  petition  up(Hi  the 
ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  which  demur- 
rer was  overruled  by  the  court  The  answer 
is  a  denial  of  plaintiff's  appointment  by  tbe 
state  board  of  health  as  a  member  of  the 
Henderson  county  board  of  health,  and  also 
denied  that  upon  the  organization  of  the  local 
board  the  plaintiff  was  appointed  as  chair- 
man, or  elected  by  such  local  board  as  the 
health  officer  of  Henderson  county;  also  de- 
nies that  he  acted  as  such  chairman  and 
health  officer  from  January  1,  1896,  until 
January  I,  1899,  and  thereafter  until  May  12, 
1899.  It  is  also,  in  substance,  alleged  that 
his  services  were  worth  no  more  than  the 
sums  allowed  him  by  the  fiscal  court  A 
Jury  trial  resulted  In  a  verdict  in  favor  of 
appellee  for  $200  for  his  services  In  1896, 
1897,  and  1898,  and  for  $500  from  January  1, 
1899,  to  May  12,  1899.  Appellant's  motion 
for  a  new  trial  having  been  overruled,  it 
prosecutes  this  appeal.  The  grounds  relied 
on  for  a  new  trial  are  as  follows:  First  The 
verdict  of  the  Jury  Is  excessive,  and  seems  to 
have  been  rendered  under  the  influence  of 
passion  and  prejudice.  Second.  The  verdict 
of  the  jury  is  not  sustained  by  the  evidence, 
and  is  contrary  to  law.  Third.  Because  of 
errors  of  the  court  appearing  at  the  time  of 
the  trial,  and  excepted  to  by  def«ndant  at 
the  time  as  follows:  Krror  of  the  court  In 
giving  to  the  jury  instructions  Nos.  1  and  2; 
error  in  the  admission  and  rejection  of  evi- 
dence; error  of  the  court  in  overruling  the 
demurrer  to  the  petition. 

We  are  Inclined  to  the  opinion  that  the  pe- 
tition. If  allowed  to  be  filed  (and  It  seems 
there  was  no  objection  to  its  being  filed,  nor 
any  motion  to  strike  it  from  the  files),  ought 
to  have  specifically  averred  the  appointment 
of  tbe  county  board,  giving  the  names  of  the 
members  thereof,  which  was  not  done.  We 
are,  however,  inclined  to  the  opinion  that  the 
answer  to  some  extent  cures  that  defect,  for 
it  may  be  considered  that  the  answer  prac- 
tically admits  the  appointment  of  a  county 
board.  The  appointment  of  the  appellee, 
however,  is  traversed  by  the  answer,  and  it 
was  Incumbent  upon  him  to  prove  the  organi- 
sation of  the  county  board,  and  also  his  ap-  ! 
pointment  to  the  position  claimed  by  him.  { 
We  are  further  of  the  opinion  that  such  ap-  ! 
pointment  should  have  been  proven  by  the 
records  of  the  county  board,  or  some  reason 
given  for  the  Introduction  of  parol  testi- 
mony. 

Appellant  also  complains  of  the  admission 
of  testimony.  In  this:  that  the  witnesses,  in 
fixing  a  reasonable  compensation,  were  per- 
mitted to  base  their  opinion  as  to  the  value  i 
of  services  upon  the  standing  of  appellee  as 
a  physician.    It  was  competent  to  show  that 


he  was  a  physician  of  good  standing  and  of 
long  practice,  and  the  jury  might  take  such 
facts  into  consideration  In  determining  the 
value  of  his  services;  but  the  criterion  of 
recovery,  if  entitled  to  recover  at  all,  was 
reasonable  compensation. 

The  form  and  manner  of  introducing  the 
testimony  as  It  was  done  In  this  case  is 
objectionable.  But  the  most  serious  error  is 
In  the  Instructions.  The  first  instruction 
reads  as  follows:  "You  will  find  for  the 
plaintiff,  Dixon,  and  allow  him  a  reasonable 
compensation  for  the  services  he  rendered 
as  a  member  of  the  county  board  of  health 
or  its  health  officer  during  the  years  1896, 
1807,  and  1898."  No.  2  reads  as  follows: 
"You  will  find  for  the  plaintiff,  Dixon,  and 
allow  him  a  reasonable  compensation  for 
such  services  as  he  rendered  as  a  member  of 
the  Henderson  county  board  of  health  or  its 
officer  from  January  1,  1899,  up  to  May  12, 
1899,  Including  the  smallpox  epidemic  com- 
plained of."  It  will  be  seen  from  the  fore- 
going that  the  court  assumed,  In  effect,  that 
the  plaintiff  had  been  duly  appointed  or 
elected  as  health  officer,  when  in  fact,  his  ap- 
pointment having  been  dented,  it  was  a  ques- 
tion of  fact  for  the  jury  to  find,  before  they 
could.  In  any  event,  allow  him  any  compen- 
sation. For  the  reasons  indicated,  the  Judg- 
ment is  reversed,  and  cause  remanded  for  a 
new  trial  upon  principles  consistent  with  this 
opinion. 


CITIZENS*  NAT.  BANK  OF  DANVILLE  v. 

FORMAN'8  ASSIGNEE. 

(Court  of  Appeals  of  Kentucky.    June  12, 
1901.) 

"To  be  officially  reported." 
Dissenting  opinion.    For  majority  opinion, 
see  63  S.  W.  454. 

HOBSON,  J.  (dissecting).  The  majority 
opinion  (03  S.  W.  454)  is  rested  upon  the  case 
of  McBroom  v.  Investment  Co.,  153  U.  S. 
318,  14  Sup.  Ot  852,  38  L.  Ed.  729,  which 
was  based  upon  a  statute  of  New  Mexico 
materially  different  from  the  national  bank- 
ing act  quoted.  The  majority  opinion  does 
not  refer  to  the  fact  that  In  several  cases 
the  United  States  supreme  court  had  previ- 
ously announced  the  opposite  rule  under  the 
national  banking  act,  and  that  at  the  con- 
clusion of  the  McBroom  opinion  these  previ- 
ous decisions  are  expressly  referred  to,  and 
held  not  applicable  to  that  case.  Thus,  in 
Bamet  v.  Bank,  98  U.  S.  5oo,  25  L.  Ed.  212, 
the  defendant  was  sued  upon  a  bill  of  ex- 
change for  $4,000,  dated  November  18,  1873. 
In  defense  of  the  suit  it  was  averred,  first, 
that  he  became  indebted  to  the  bank  on  April 
8,  186S,  and  from  that  time  until  the  bUl 
sued  on  was  made  the  Indebtedness  was 
never  less  than  $4,000;  that  the  bank  had 
taken  $6,000  in  excess  of  the  legal  rate  of 
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Interest;  that  for  eyasion  the  bills  were  ar- 
ranged in  series,  and  from  time  to  time  were 
renewed,  the  proceeds  of  the  new  bills  being 
applied  in  payment  of  the  prior  ones;  that 
all  of  the  bills  bad  been  paid  but  the  one  in 
suit;  and  that  nothing  was  due  to  the  bank. 
A  demurrer  was  sustained  to  this  answer, 
and  Judgment  entered  for  the  full  amount  of 
the  biU. 

The  court,  after  quoting  the  statute,  said: 
'"Two  categories  are  thus  defined,  and  the 
consequences  denounced:  (1)  Where  illegal 
interest  has  been  knowingly  stipulated  for, 
but  not  paid,  there  only  the  sum  lent,  with- 
out interest,  can  be  recorered.  (2)_  Where 
such  illegal  interest  has  been  paid,  then 
twice  the  amount  so  paid  can  be  recovered, 
in  a  penal  action  of  debt,  or  suit  In  the  na- 
ture of  such  action,  against  the  offending 
bank,  brought  by  the  persons  paying  the 
same,  or  their  legal  representatives.  The 
statutes  of  Ohio  and  Indiana  upon  tJie  anb- 
Ject  of  usury  may  be  laid  out  of  view.  They 
cannot  affect  the  case.  Where  the  atatute 
creates  a  new  right  or  offense,  and  provides 
a  specific  remedy  or  punishment,  they  alone 
apply.  Such  provisions  are  exclusive.  Bank 
V.  Dearing,  01  V.'S.  29,  23  L.  Ed.  196.  In 
the  first  defense  the  payment  of  usurious  in- 
terest Is  distinctly  averred,  and  it  is  sought 
to  apply  It  by  way  of  offset  or  payment  to 
tlte  bill  of  excbange  In  suit  In  our  analysis 
of  the  statute,  we  have  seen  that  this  could 
not  be  done.  Nothing  more  need  be  said 
upon  the  subject" 

In  Driesbach  v.  Bank,  101  U.  S.  62,  26  L. 
Ed.  65S,  the  notes  sued  on  were  the  last  of 
a  series  of  renewals  which  had  been  regu- 
larly discounted  by  the  bank;  interest  be- 
ing paid  on  all  of  them  at  the  rate  of  eight 
or  10  per  cent  The  defendant  sought  credit 
on  the  note  for  nsury.  The  defense  was  held 
bad  on  the  authority  of  the  above  case.  In 
Stephens  v.  Bank,  111  U.  a  197,  4  Sup.  Ct 
336,  337,  28  h.  Ed.  399,  the  facts  and  the  plea 
were  subBtantlally  the  same,  and  the  an- 
swer was  again  held  bad.  The  court  refer- 
ring to  the  previous  decision,  said:  "The 
ground  of  that  decision  was  that  as,  with- 
out the  statute,  there  could  be  no  recovery 
from  the  bank  for  usurious  interest  actually 
paid,  and  as  the  statute  which  created  the 
right  to  such  a  recovery  also  prescribed  the 
remedy,  that  remedy  was  exclusive  of  all 
others  for  the  enforcement  of  that  right. 
*  *  •  The  forfeiture  and  the  remedy  are 
creatures  of  the  same  statute,  and  must 
stand  or  fall  together."  These  eases  are  not 
only  distinguished  in  the  McBroom  Case,  but 
are  again  referred  to  in  Brown  r.  Bank,  169 
U.  S.  416,  18  Sup.  Ct.  390,  42  L.  Ed.  801. 
What  are  the  facts  of  this  case,  to  which 
these  principles  are  to  be  applied?  On  Jan- 
nary  29,  1805,  Forman  borrowed  of  the  bank 
18,117.84,  and  executed  his  note  to  it,  due  in 
six  months,  for  $3,250;  the  Interest  on  the 
loan  for  six  months,  at  8  per  cent,  being 
Included  In  the  face  of  tbe  note.    When  tbla 


note  fell  due  it  was  not  paid,  and  on  Sep- 
tember 4,  1895,  the  note,  with  its  accrued  In- 
terest amounting  to  $3,273.85,  as  figured  np 
by  the  bank,  waa  charged  to  Forman's  ac- 
count He  did  not  wiah,  or  was  not  able,  to 
pay  the  entire  debt  at  that  time,  by  $2,431.66. 
so  a  note  was  drawn,  due  In  four  months; 
the  interest  for  the  time  being  included  in 
tbe  face  of  the  note,  making  the  amount  of 
the  note  $2,600.  In  this  transaction  Formaa 
plainly  paid  aU  of  his  debt  of  $3,273.85,  then 
claimed  by  tbe  bank,  except  $2,431.66,  for 
which  the  new  note  was  given.  It  la  widl 
known  that  banks  collect  interest  in  advance. 
This  is  the  uniform  way  of  doing  the  busi- 
ness, and,  without  clear  proof  to  the  con- 
trary, it  must  be  presumed  that  the  parties 
in  this  transaction  conformed  to  the  uni- 
versal mode  of  doing  business.  If  Forman 
had  walked  into  the  bank  on  September  4th 
and  said,  "I  cannot  pay  you  all  of  my  note, 
but  will  pay  the  Interest  and  all  of  the  prin- 
cipal, except  $2,431.66,  and  for  that  will  ex- 
ecute a  new  note,"  the  ^ect  of  the  transac- 
tion would  have  been  Just  the  same;  for 
what  la  tacitly  understood  need  never  be  ex- 
pressed In  words,  and,  where  men  by  their 
conduct  unmistakably  say  a  thing,  it  is  un- 
necessary that  they  should  also  go  through 
the  idle  foim  of  saying  It  in  words.  The  in- 
terest that  was  Included  in  the  original  note 
was  charged,  but  not  paid,  when  that  note 
was  given.  It  was  paid,  however,  when  that 
note  was  discharged  and  taken  np,  and  a 
new  note  for  a  smaller  amount  executed. 
For,  as  expressly  held  by  the  supreme  court 
in  the  three  cases  above  referred  to,  the  new 
note  was  not  infected  by  the  usury  In  tbe 
previous  transaction.  The  new  note  was 
usurious  only  to  the  extent  of  the  current 
interest  at  8  per  cent  up  to  maturity  which 
was  Included  in  it,  and  a  right  of  action  then 
existed  to  recover  for  tbe  usury  that  day 
paid  on  the  old  note.  The  $2,500  note  ran 
until  January  29,  1896;  $500  having  been 
credited  on  It  on  January  7th.  On  January 
29th  the  remainder  of  the  debt  was  paid  by 
charging  it  to  the  account  of  Forman  as  be- 
fore, and  the  execution  of  a  new  note,  tbe 
principal  of  which  was  $1,918.67,  and  inter- 
est up  to  maturity,  $81.33;  making,  $2,000. 
This  note  was  not  paid  at  maturity,  and  ran 
until  September  24,  1896,  when,  with  its  ac- 
crued interest  since  maturity.  It  amounted 
to  $2,026.22.  Forman  then  made  to  tbe 
bank  a  note  for  $2,000,  the  principal  of 
which  was  $1,958.67,  and  Interest  up  to  ma- 
turity, $41.33.  How  the  court  can  say  that 
no  interest  was  paid  in  this  transaction  la 
hard  to  comprehend.  A  note  was  due,  which, 
with  Its  accrued  interest  amounted  to  over 
$2,000,  and  a  new  note  was  given  for  $2,000, 
which  bore  no  interest  until  its  maturity. 
What  had  become  of  the  balance  of  the  debt? 
The  bank  had  not  lost  it  Tbe  amount  had 
been  charged  to  Forman's  account.  It -rep- 
resented the  interest  on  this  money,  and.  If 
this  was  not  a  payment  of  Interest  bow  can 
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one  ever  be  sbown,  unless  the  debtor  puts 
the  moDey  la  an  envelope  and  Indorses  It, 
"This  money  Is  paid  on  interest  as  such"? 
The  principal  of  the  debt  on  January  29, 
1896,  was  91,918.67.  After  the  payment  of 
September  26, 1896,  was  made,  the  balance  of 
the  debt  was  $l,9o&67;  and  If  this  money 
was  not  paid  on  interest,  or  was  not  Interest 
collected  by  the  bank,  what  did  It  represent? 
An  act  of  congress  should  not  be  so  dealt 
with  as  to  make  it  a  vain  thing,  and  deny 
It  fair  or  reasonable  effect.  The  purpose  of 
the  statute  was  not  to  protect  national  banks 
la  the  exaction  of  usury,  bat  to  deter  them 
from  chai'ging  more  than  legal  Interest 
There  is  no  remedy  except  by  action  under 
the  statute,  and  this  action,  by  Its  express 
terms,  must  be  brought  "within  two  years 
from  the  time  the  usurious  transaction  oc- 
cnrred."  Each  usurious  transaction  is  dis- 
tinct, and  must  stand  or  fall  alone.  The 
purpose  In  limiting  the  action  to  two  years 
from  the  time  of  each  separate  transaction 
complained  of  is  to  secure  a  speedy  settle- 
ment of  such  oattors  while  the  facts  are 
fresh  or  capable  of  proof,  and  to  enable  the 
banks  to  know  their  lla.bllitles,  so  that  they 
may  intelligently  declare  dividends  and  carry 
on  their  other  business.  Whether  usurious 
Interest  has  been  paid  In  any  transaction  la 
simply  a  question  of  fact,  to  be  determined, 
like  other  similar  questions  of  fact,  accord- 
ing to  the  real  Intention  of  the  parties  as 
shown  by  the  evidence.  The  court  is  not  to 
follow  an  abstract  principle,  and  shut  its 
eyee  to  the  facts,  when,  under  the  evidence, 
there  can  be  no  difference  of  opinion  as  to 
what  the  parties  actually  intended,  among 
men  of  common  Intelligence  acquainted  with 
the  business.  Where  there  was  a  debt  of 
$1,918,  and,  after  some  months,  without  a 
new  consideration,  the  debt  was  $1,958,  can 
any  one  doubt  that  the  $40  thus  added  to  the 
debt  was  unpaid  Interest?  And,  it  farther 
appearing  that  $CS  was  also  paid  in  cash.  Is 
it  not  Just  as  apparent  that  this  $68  was 
paid  as  Interest?  In  other  words,  can  there 
be  any  doubt,  as  a  matter  of  business,  that 
part  of  the  interest  charged  was  added  to 
the  debt,  and  that  the  remainder  was  col- 
lected In  money?  If  Forman  had  at  each  re- 
newal paid  just  the  Interest  for  the  time, 
and  ifb  more,  would  It  be  held  that  the  action 
could  not  be  maintained?  And  what  differ- 
ence does  it  make  that  at  two  renewals  he 
paid  more,  and  at  one  less,  than  the  Interest 
charged?  The  Intention  of  the  parties  is 
equally  as  plain  in  one  case  as  in  the  other. 
A  bank  has  no  legitimate  Income,  except  the 
Interest  it  earns.  On  this  it  lives.  Out  of 
It  the  expenses  of  the  business  and  the  divi- 
dends to  its  stockholders  are  paid.  Such 
charges  are  not  paid  out  of  its  capital.  This 
is  kept  at  Interest  for  future  earnings.  In 
Smith  V.  Young,  74  Ky.  393,  this  court  held 
that  money  paid  as  usurious  Interest  on  the 
renewal  «f  a  note  would  not  be  applied  after- 
words in  reduction  of  the  debt,  but  the  only 


remedy  was  an  action  to  recover  It  within 
the  time  allowed  by  the  statute.  Bat  In  sub- 
sequent cases  this  was  overruled,  and  It  Is 
now  settled  under  the  state  st&tute  that  all 
payments  as  long  as  the  debt  remains  will 
be  applied  on  it.  Hill  v.  Cornwall,  95  Ky. 
512,  26  S.  W.  &10.  But  this  rule  cannot  be 
applied  under  the  federal  statute.  It  al- 
lows no  locus  penltentlse.  Under  it,  as  soon 
as  usury  is  in  truth  paid,  a  cause  of  action 
arises  for  the  recovery  of  twice  the  amount 
so  paid,  and  no  subsequent  change  of  mind 
by  the  bank  can  defeat  the  liability  which 
has  become  absolute.  In  Bank  v.  Thompson, 
101  Ky.  277.  40  S.  W.  903,  this  court  foUowed 
the  decisions  of  the  United  States  supreme 
court  above  referred  to,  and  gave  Judgment 
for  the  full  amount  of  a  renewal  note,  not- 
withstanding usurious  interest  had  been  col- 
lected on  the  original  note  by  the  bank.  The 
court  below  foUowed  that  decision,  and  I  am 
of  opinion  that  his  judgment  is  correct,  and 
should  be  affirmed.  I  therefore  dissent  from 
the  majority  opinion. 


GUPFY  and  BUBNABi,  JJ„ 
dissent. 


concur  In  this 


JOHNSON  et  al.  v.  WILLIAMS'  ADM'R.i 

(Court  of  Appeals  of  Kentucky.    June  14, 

1901.) 

PUBLIC  OFFICERS— LIABILITT  OF  PEACE  OFFI- 
CER FOR  KILLING  INNOCENT  PERSON  UN- 
DER MISTAKE— LIABILITT  OF  SHERIFF  FOR 
ACTS  OF  DEPUTY  —  PUNITIVE  DAMAGES  — 
HARMLESS  ERROR. 

1.  A  peace  officer  cannot  escape  liability  for 
damages  for  killing  another,  though  he  may 
have  believed,  and  had  reasonable  ground  to 
believe,  that  the  person  killed  was  the  defend-  ^ 
ant  in  a  warrant  of  arrest  charf;ing  a  felony, 
and  that  the  killing  was  necessary  to  prevent 
him  from  escaping  arrest,  as  it  was  his  duty 
to  know  with  certainty  that  the  person  he  was 
attempting  to  kill  was  the  person  he  was  au- 
thorized to  arrest. 

2.  Under  Ky.  St.  {  4141,  providing  that  in 
all  cases  the  sheriff  shall  be  liable  on  his  bond 
for  any  misconduct  or  default  of  his  deputies, 
a  sheriff  is  liable  on  his  bond  for  the  act  of 
his  deputy  in  killing  another  whom  the  deputy 
erroneously  supposed  to  be  the  defendant  la 
a  warrant  of  arrest,  and  to  be  attempting  to 
escape  arrest,  though  he  may  have  had  a  rea- 
sonable ground  for  his  belief. 

S.  Punitive  damages  cannot  be  recovered  in 
an  action  on  an  official  bond,  as  the  covenants 
of  the  bond  bind  the  sureties  only  for  compen- 
!  sation. 

4.  The  error  in  authorizing  the  Jury  to  award 
punitive  damages  in  an  action  for  causing  a 
death  was  harmless,  where  the  decedent  was  a 
young  man  in  good  health  and  the  verdict  was 
for  only  $2,500;  it  being  manifest  that  the 
jury  did  not  give  punitive  damages. 

Burnam,  J.,  dissenting. 

Appeal  from  circuit  court,  Hickman  coun- 
ty. 

"To  be  officially  peported." 

Action  by  the  admlnlstratx^  of  O.  B.  Wil- 
liams against  T.  H.  Johnson  and  others  on 

>  Renorted  by  Edward  W.  HInei,  Biq.,  •(  the 
Franklort  bar,  and  formerlx  atata  reoortMr. 
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an  official  bond.    Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

J.  0.  Flonmoy,  Robertson  &  Tbomas,  and 
R.  T.  Tyler,  for  appellants.  John  W.  Ray 
and  Shelboume  &  Kane,  for  appellee. 

PATNTER,  C.  J.  This  action  was  Insti- 
tuted by  tlie  appellee  against  the  appellant 
T.  H.  Johnson,  sheriff,  and  the  sureties  in  his 
bond,  for  the  alleged  negligent  killing  of 
the  Intestate,  Charles  "WllUajns,  by  two  of 
his  deputies.  Dave  Browder  murdered  a  ne- 
gro. Ernest  Johnson  and  H.  C.  Judge  were 
deputies  under  Johnson,  and  were  sent  to 
an-est  him  for  the  crime  which  he  had  com- 
mitted. They  went  to  Casye,  a  small  Til- 
lage, where  Browder  seems  to  have  lived, 
with  the  view  of  accomplishing  his  arrest 
It  was  there  ascertained  that  he  had  gone  to 
Moscow,  a  near-by  village,  to  see  his  father, 
as  he  said  he  would  not  surrender  until  he 
had  a  consultation  with  him.  It  was  thought 
probable  that  he  would  return  to  Casye. 
So  the  parties  started  In  the  nighttime,  with 
the  view  of  apprehending  him.  Johnson  and 
Judge  went  to  a  point  where  the  Moscow 
'  road  crosses  another  one.  Shortly  after 
reaching  that  croseing  two  men  were  discov- 
ered approaching  in  a  buggy,  leading  behind 
them  a  gray  horse.  The  deputies  had  been 
informed  tliat  Browder  was  riding  a  gray 
horse,  and  they  also  claim  that  they  thought 
they  recognized  the  voice  of  one  of  the  par- 
ties as  being  bis.  The  deputies  claim  they 
halted  them  as  they  approached,  and,  instead 
<rf  stopping  the  speed  of  the  horse,  they  In- 
creased It,  and  after  the  buggy  had  passed 
them  they  fired,  with  the  intention  of  pre- 
venting Browder's  escape.  It  turned  out 
that  he  was  not  in  the  buggy,  but  a  young 
man  by  the  name  of  Campbell,  and  with 
him  was  Charles  Johnson.  One  shot  took 
effect  In  Johnson's  head,  from  which  he 
shortly  thereafter  died.  Campbell  testifled 
that  as  soon  as  the  deputy  sheriffs  cried 
"Halt"  he  hollowed  "Whoa"  to  his  mare, 
and  about  that  time  the  deputies  began  to 
fire  on  them.  There  Is  also  some  testimony 
tending  to  show  that  the  ball  which  killed 
Johnson  entered  his  forehead.  The  whole 
defense  is  based  upon  the  Idea  that  the  depu- 
ty sheriffs  had  the  right.  If  it  was  necessary 
to  do  so  to  prevent  Browder's  escape,  to  kill 
him;  that,  as  they  had  probable  cause  for 
believing  that  he  was  one  of  the  occupants 
of  the  buggy,  they  therefore  had  the  right  | 
to  shoot,  and,  if  in  doing  so  they  killed  John-  i 
son,  there  is  no  more  liability  than  there  { 
would  have  been  had  Browder  been  killed,  j 
The  case  was  tried,  at  the  Instance  of  the 
defendants,  upon  the  theory  that  they  had 
the  right  to  kill  Browder  under  the  circum- 
stances detailed  by  them,  and  that  there  Is 
no  more  liability  created  for  the  killing  of 
Johnson  than  there  would  have  been  had 
they  killed  Browder.  It  is  not  denied  that 
the  deputies  were  acting  vlrtute  officii,  as 


the  defendants  sought  to  escape  liability  up- 
on the  groimds  that  they  were  ao  acting, 
and  that  they  had  acted  properly.  It  la  not 
claimed  that  the  killing  was  colore  offlclL  In 
the  coart  below  both  the  plaintiff  and  defend- 
ants endeavored  to  try,  and  did  try,  the  case 
upon  the  theory  that  an  officer  has  the  right 
to  shoot  one  charged  with  felony,  to  prevent 
his  escape. 

The  opinions  of  courts  and  the  writers  ni>- 
on  criminal  law  recognize  the  rule  to  be 
that  an  officer  has  the  right  to  shoot  one 
charged  with  a  felony,  to  prevent  him  from 
escaping.  It  was  so  held  by  this  court  in 
Head  v.  Martin,  86  Ky.  480.  3  S.  W.  622. 
But  we  do  not  decide  whether  or  not  the 
deputies  would  have  been  authorized,  in  law, 
to  have  shot  Browder,  had  he  been  In  the 
buggy,  attempting  to  prevent  arrest  by  flee- 
ing. Whether  fleeing  under  such  circumstan- 
ces is  such  an  escape,  in  the  meaning  of  the 
law,  as  would  authorize  officers  who  have 
a  warrant  of  arrest  for  one  on  a  charge  of 
felony  to  shoot  him,  we  do  not  decide. 
Courts  recognize  the  rule  to  be  that  If  a 
process  is  put  In  the  hands  of  an  officer 
to  execute  against  B.,  and  he  seizes  the  goods 
of  A.  tinder  It.  he  Is  liable  on  his  official 
bond  to  A.  for  damages.  Town  of  NorwaUc 
V.  Ireland,  68  Conn.  1,  36  Atl.  SKA;  Norrls 
V.  Mersereau,  74  Mich.  688,  42  N.  W.  153; 
Welter  v.  Jacobson,  7  N.  D.  32,  73  N.  W. 
66.  It  was  held  in  Lammon  v.  Feusier.  Ill 
tJ.  S.  17,  4  Sup.  Ot.  286,  28  L.  Ed.  337,  that 
the  taking  by  a  marshal  of  the  United  States, 
upon  a  writ  of  attachment  against  one  per- 
son, of  the  goods  of  another,  is  a  breach  of 
the  condition  of  his  official  bond,  for  which 
his  sureties  are  liable.  It  has  been  held 
that  an  illegal  arrest  is  a  breach  of  a  bond 
to  faithfully  and  without  oppression  dis- 
charge all  duties  required  by  law.  Yount  ▼. 
Carney,  91  Iowa,  559,  60  N.  W.  114.  It  was 
held  In  West  v.  Cabell,  153  U.  S.  78,  14  Sup. 
Ct  752,  38  L.  Ed.  643,  that  a  waiTant  to  ar- 
rest James  West  for  murder  will  not  author- 
ize the  marshal  to  arrest  Vandy  M.  West, 
and  for  the  arrest  and  imprisonment  of  the 
latter  on  such  warrant  by  one  of  his  deputies 
the  marshal  and  his  sureties  are  liable  upon 
his  official  bond.  Murfree,  Sher.  |  00,  saya: 
"On  the  common-law  principles  governing  the 
ordinary  relations  of  principal  and  agent  a 
sheriff  would  not  be  responsible  for  an  act 
done  by  his  deputy  colore  officii;  but  it  Is 
held  In  Virginia  and  West  Virginia  that  on 
principles  of  public  policy,  applying  to  the 
relation  of  a  sheriff  and  his  deputy,  the  for- 
mer is  liable  in  such  a  case;  and,  on  the 
same  principle,  it  would  seem  that  he  and 
his  sureties  are  liable  on  his  official  bond. 
In  a  Massachusetts  case  (Knowlton  v.  Bart- 
lett  1  Pick.  273)  the  court  says:  'If  the 
act  from  which  the  injury  resulted  was  an 
official  act  the  authorities  are  clear  that  the 
sheriff  is  answerable.  If  It  was  not  an  of- 
ficial, but  a  personal,  act  It  Is  equally  clear 
that  he  Is  not  answerable.    But  an  official 
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act  does  not  mean  Tvbat  a  deputy  might 
lawfully  do  In  the  execution  of  his  office. 
If  so,  no  action  could  ever  lie  agninst  the 
sherifT  for  the  misconduct  of  his  deputy.  It 
means,  therefore,  whatever  Is  done  under 
color  or  by  virtue  of  bis  office.'  To  bold 
the  deputy  and  his  sureties  liable  to  the 
sheriff  on  his  bond,  it  Is  not  necessary  that 
the  deputy  should  be  acting  under  color 
of  some  writ,  but  If  he  Is  acting  under  color 
of  his  office,  and  professing  so  to  act,  and 
Inducing  others  Interested  to  believe  be  Is 
acting  colore  officii,  he  and  his  sureties  will 
be  bound  by  such  acts.  No  other  rule  would 
be  safe.  Sureties  are  not  needed  on  a  sher- 
ItTs  bond,  If  they  are  only  to  be  held  when 
be  acts  l^ally.  They  vouch  for  bis  acts, 
and  bind  themselves  to  make  good  any  dam- 
age be  may  cause  to  any  one  while  acting 
nnder  color  of  his  office.  And,  If  the  sheriff 
and  his  sureties  are  bound  for  such  acts  of 
the  deputy  while  acting  under  color  of  his 
office,  then  the  deputy  and  his  sureties  are 
liable  to  the  sheriff  for  his  act."  In  Brown 
V.  Weaver,  76  Miss.  7,  23  South.  388,  It  was 
held  that  an  officer  bad  no  right  to  shoot 
a  misdemeanant  to  prevent  his  escape,  and 
that  if  he  was  unjustifiably  shot  by  a  deputy 
sheriff  In  attempting  to  arrest  him  under 
a  warrant,  or  In  attempting  to  prevent  his 
eBcai>e  after  arrest,  he  can  maintain  an  ac- 
tion for  damages  on  the  official  bond  of  the 
deputy's  principal.  In  Head  v.  Martin  the 
court  held  that  an  officer  had  no  right  to 
shoot  one  charged  with  a  misdemeanor,  while 
escaping.  It  does  not  appear  from  the  opin- 
ion what  was  the  purpose  of  the  action,  but, 
as  It  was  not  a  criminal  prosecution,  it  must 
have  been  an  action  for  damages.  This 
court,  in  Shields  v.  Pflanz,  41  S.  W.  26T,  held 
that  a  sheriff  was  responsible  for  the  mis- 
treatment of  the  prisoner  by  his  deputy 
while  conveying  him  from  one  county  to  an- 
other. 

The  covenants  of  the  sheriff's  bond  re- 
quired him  to  faithfully  discharge  the  duties 
of  his  office.  This  imposes  the  duty  of  exe- 
cuting the  processes  which  the  law  authorizes 
to  be  Issued  and  placed  In  bis  hands,  and  to 
make  arrests  in  the  manna:  and  upon  the 
conditions  imposed  by  law.  If  he  attempts  to 
make  an  arrest,  and  In  doing  so  Inflicts  an  in- 
Jury  In  violation  of  law  upon  the  party  sought 
to  be  arrested,  or  upon  another,  then  he  and 
his  sureties  are  liable  for  the  damages  sus- 
tained. If  the  sheriff,  In  executing  an  order 
of  attachment  against  the  property  of  one  per- 
son, seizes  that  of  another,  he  and  his  sure- 
ties are  liable.  If  he  should  seize  the  prop- 
erty of  one  not  a  defendant  in  the  execution, 
and  sell  It  to  satisfy  It,  he  is  liable  on  .bis 
bond  for  the  tort.  If  be  has  a  warrant 
against  one,  and  under  it  arrests  another,  he 
is  liable  on  his  bond  for  the  tort  thus  com- 
mitted. He  cannot  Justify  the  wrongful  ar- 
rest by  showing  he  believed,  and  had  reasona- 
ble grounds  for  believing,  that  he  was  ex- 
ecuting It  npon  the  party  named  In  It.    If  be 


cannot  in  that  way  Justify  a  wrdngful  ar- 
rest, much  less  should  he  be  permitted  to 
Justify  the  killing  of  another  by  showing  that 
he  had  probable  cause  for  believing  that  he 
was  shooting  at  the  party  whom  be  was 
authorized  to  arrest.  The  law  which  gives 
an  officer  the  right  to  kill  an  escaping  felon 
certainly  requires  him  to  know  that  it  is  the 
felon,  not  an  Innocent  party,  whose  life  be 
Is  attempting  to  take.  The  question  here 
is  quite  a  different  one  from  what  we  would 
have  If  the  deputy  sheriffs  had  shot  at 
Browder  while  escaping,  and  killed  Johnson. 
In  the  latter  case  they  would  have  been 
shooting  at  the  right  man,  if  the  facts  jus- 
tified it,  but  here  tbey  shot  at  and  killed 
an  Innocent  man.  While  they  did  an  unlaw- 
ful act,  still  tbey  were  acting  In  their  offi- 
cial capacity,  'lliey  had  the  authority  as 
deputy  sheriffs  to  arrest  Browder,  but  in  the 
exercise  of  that  authority  they  acted  improp- 
erly, abusing  the  confidence  which  the  law  im- 
posed in  them.  They  were  guilty  of  miscon- 
duct in  office,  for  which  their  principal  and 
his  sureties  are  liable;  for  section  4141,  Ky. 
St,  provides:  "The  sheriff  may,  with  the 
approval  of  the  county  court,  appoint  one  or 
more  deputies,  and  take  bond  to  himself  for 
the  faithful  discharge  of  his  duties  of  such 
deputies;  but  in  all  cases  the  sheriff  shall 
be  liable  on  bis  bond  or  bonds  for  any  mis- 
conduct or  default  of  such  deputies;  any  dep- 
uty may  be  removed  at  any  time  by  the 
sheriff." 

The  instructions  which  the  court  gave  were 
more  favorable  to  the  defendants  than  they 
were  entitled  to  have  given  to  the  Jury,  ^• 
cqit  the  one  on  the  measure  of  damages. 
The  part  of  the  instruction  giving  the  meas- 
ure of  compensatory  damages  is  substan- 
tially correct,  but  tlie  instruction  also  au- 
thorized the  Jury  to  award  punitive  damages. 
Punitive  damages  might  have  been  awarded 
against  the  deputies  who  killed  the  dece- 
dent, but  it  is  not  proper  that  tbey  should 
be  given  against  the  sheriff  and  the  sureties 
In  his  official  bond.  The  covenants  of  the 
bond  do  not  require  the  sureties  to  do  more 
than  compensate  an  Injured  party  for  the  ac- 
tual damages  which  be  may  have  sustained 
by  reason  of  the  misconduct  of  the  sheriff  or 
his  deputies.  Its  covenants  do  not  require 
them  to  pay  a  sum  of  money  which  Is  Inflict- 
ed by  way  of  punishment  They  have  com- 
mitted no  wrong,  and  therefore  the  reason  of 
the  law  which  allows  exemplary  damages 
against  wrongdoers  cannot  make  it  apply  to 
them.  In  fact  the  reasons  which  allow  a  re- 
covery of  exemplary  damages  would  forbid 
their  assessment  against  sureties  in  the  offi- 
cial bond.  This  is  an  action  upon  contract 
Usually  exemplary  damages  are  allowed  only 
in  actions  of  tort  It  has  been  held  in 
some  cases  that  where  the  condition  of  the 
bond  given  in  pursuance  of  the  statute  is  bro- 
ken by  the  commission  of  a  tort,  such  as- 
would  be  a  proper  cause  for  exemplary  dam- 
ages, such  damages  may  be  recovered  In  the 
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action  on  Ihe  bond.  But  It  is  stated  In  S«dg. 
Meas.  Dam.  }  3T0,  that  "this  is  contrary,  how- 
ever, to  the  current  of  authority,  which  Is  to 
the  effect  that  only  compensatory  damages 
can  be  recovered  In  an  action  on  a  statutory 
bond."  While  the  court  should  not  hare  giv- 
en an  instmctioai  awarding  exemplary  dam- 
ages, still  the  verdict  was  only  52,500.  Con- 
sidering the  evidence  as  to  the  age  and  health 
of  the  young  man  who  was  killed,  the  jury 
could  not  have  Included  in  their  verdict  any 
exemplary  damages.  The  Judgment  la  af- 
flrmed. 

BURNAM,  J.  (dissenting).  In  my  opinion, 
the  act  of  the  deputies  in  killing  decedent 
was  not  In  discharge  of  an  official  duty; 
hence  the  securities  on  the  sheriff's  bond  can- 
not be  made  liable  under  the  facta  of  tbts 
case,  and  I  therefore  dissent  from  this  opin- 
ion. 


RAY  T.  FIRST  NAT.  BANK  OP  LOUIS- 
VILLE, i 

(Conrt  of  Appeals  of  Kentucky.    Jane  19, 
1901.) 

RECEIVER  OF  INSOLVENT  CORPORATION— AC- 
TION BY— RIGHT  TO  SUB  FOR  BEN- 
EFIT OF  STOCKHOLDERS. 
The  receiver  of  an    insolvent    Insurance 
o>mpany  cannot  maintain  an  action  against  a 
bank  to  recover  damages  for  defendant's  false 
and  fraudulent  representations  as  to  the  com- 
pany's  deposits,  whereby  the  insurance  com- 
missioner was  Induced  to  give  the  company  a 
certificate  of  solvency,  authorizing  it  to  con- 
tinue in  bosineBs,  as  the  company  itself,  being 
a  party  to  the  fraud,  could  not  maintain  the 
action. 

White,  J.,  dissenting. 

Appeal  ftrom  chrcult  court  Jeffersoa  coun- 
ty, law  and  equity  division. 

"To  be  offlclaily  reported." 

Action  by  James  S.  Ray,  receiver  of  the 
Columbian  Fire  Insurance  Company,  against 
the  First  National  Bank  of  LouisvUle,  to  re- 
cover damages  for  deceit  Judgment  for  de- 
fendant and  plaintiff  appeals.    Affirmed. 

W.  8.  Pryor,  H.  8.  Barker,  and  Pryor, 
O'Neal  &  Pi7or,  for  appellant.  Humphrey, 
Burnett  &  Humphrey  and  Dodd  &  Dodd,  for 
appellee. 

GUFPT,  J,  ft  appears  from  the  petition 
In  this  action  that  the  appellant,  James  8. 
Ray,  was  appointed  receiver  of  the  Colum- 
bian TTite  Insurance  Company  by  the  order 
of  the  Jefferson  circuit  court  common  pleas 
division.  It  is  further  alleged  that  the  Co- 
lumbian Fire  Insurance  Company  was  In- 
corporated and  organized  for  the  purpose  of 
conducting  the  business  of  fire  Insurance; 
that  the  company  clalnied  to  have  organized, 
and  by  the  terms  of  its  charter  was  required 
to  organize,  with  a  pald-np  capital  stock  of 

>  Reported  by  Edward  W.  Hlnes,  Esq.,  »t  ttM 
Franktort  bar,  and  tormerly  itmU  reporter. 


$200,000,  and  a  surplus  of  $50,000,  and  by 
law  required  to  have  said  capital  stock  paid 
up  in  full  before  it  commenced  business,  and 
was  required  to  have  said  cash  paid  in  befdre 
It  was  authorized  to  conduct  or  carry  on  the 
business  of  fire  Insurance,  bat,  as  a  mattn 
of  fact  at  the  time  of  Its  allied  organiza- 
tion and  commencement  of  business  there 
was  a  large  shortage  in  its  capital  stock: 
tjiat,  prior  to  its  org^anization  and  commence- 
ment of  business.  It  was  necessary  for  said 
company  to  be  examined  by  the  Inanrance 
co-mmissloner,  who  was  a  public  officer  char- 
ged by  law  with  the  duty  of  eza;mlnlng  the 
condition  of  insurance  oompanies,  and  mak- 
ing known  to  the  public  the  trtie  condition  of 
the  affairs  of  such  companies,  and  of  protect- 
ing the  public  against  fraudulent  organiza- 
tion and  management  of  such  companies,  and 
to  examine  into  the  condition  of  the  stock 
of  such  companies,  the  amount  of  cash  paid 
In  on  account  of  such  capital  stock,  and  the 
amount  on  hand  and  brionging  to  such  oom- 
pany  at  the  time  of  such  examination,  and 
to  refuse  to  permit  such  company  to  engage 
in  or  continue  the  business  of  insaraoce 
when,  on  examination,  it  is  ascertained  by 
said  commissioner  that  its  capital  atock  Is 
impaired,  or  when  it  did  not  have  on  band 
liie  full  amount  of  capital  stock  required  by 
law,  or  the  surplus  bad  not  been  paid  in,  or 
for  any  other  reason  It  was  made  to  appear 
that  snch  company  Is  not  authorized  by  law 
to  begin  or  continue  such  business  «t  insur- 
ance. It  is  further  alleged,  in  substance: 
That  the  said  fire  Insurance  company  falsely 
and  fraudulently  claimed  that  it  was  fully 
organized,  with  all  of  its  capital  stock  and 
surplus  paid  in,  and  that  the  amount  of  caah 
was  actually  in  Its  possession  January  1, 
1893,  and  asserted  that  said  company  was 
then  organized  according  to  law,  with  tbe 
capital  atock  and  $50,000  surplus,  and  that 
same  was  then  on  hand  and  deposited  In  tbe 
First  National  Bank  of  Louisville,  which  was 
publicly  announced  as  tbe  depository  for  all 
the  funds  of  the  said  company,  and  demanded 
of  said  commissioner  of  insurance  an  exam- 
ination of  Its  accounts  and  of  Its  organiza- 
tion, and  demanded  a  certificate  tliat  it  waa 
fully  paid  up  and  organised  according  to  law. 
That  the  said  commissioner,  who  was  then 
Henry  S.  Duncan,  in  the  discharge  of  his 
duty,  and  at  the  request  of  the  said  company, 
made  an  examiuatlon  of  the  affairs  and  cap- 
ital stock  of  said  company,  and  did  author- 
ize it  to  do  business,  and  reported  the  neces- 
sary facts,— that  it  had  in  actual  caah  $248,- 
182.90  then  on  deposit  In  the  defendant  bank, 
of  which  $200,000  was  cash  in  full  of  the  cap- 
ital stock  of  the  company,  and  the  remainder 
was  net  surplus  of  said  company.  That  the 
First  National  Bank,  defendant  knowing 
that  said  examination  was  to  be  made,  and 
that  it  was  necessary,  in  order  for  said 
company  to  do  business,  that  it  should  be 
made  to  appear  to  said  commissioner  that 
the  said  amount  of  monay  had  been  actually 
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paid  In  on  account  of  aald  capital  stock  and 
surplus,  and  was  then  on  deposit  In  Its  said 
depository,  falsely  and  fraudulently  con- 
spired with  the  said  company  to  mislead  and 
-deceive  said  commissioner,  In  order  that  said 
commissioner  might  authorize  said  company 
to  do  business,  and  did  make  said  commis- 
sioner, as  the  basis  of  its  report,  a  false 
statement  of  the  accounts  of  said  Insurance 
company  -  In  said  bank,  and,  among  other 
false  statements  then  and  there  made  for 
the  purpose  of  giving  to  said  Insurance  com- 
pany false  credit  and  permitting  it  to  organ- 
ize, the  said  First  National  Bank,  through 
Its  cashier,  Thomas  R.  Siuton,  made  and  de- 
livered to  the  said  commissioner  the  follow- 
ing statement,  to  wit  (a  copy  of  which  Is  filed, 
which,  In  substance,  is  as  heretofore  set  out 
In  the  petition).  It  Is  furtlier  alleged  that 
said  statements  were  false,  and  made  for  the 
purpose  of  giving  said  company  a  false  credit 
and  deceiving  the  commissioner,  and  to  en- 
able the  company  to  get  a  license,  and  it 
did  have  that  effect,  and  caused  the  license 
to  be  Issued,  a  copy  of  which  Is  filed.  It  is 
further  alleged.  In  substance:  That  said  rep- 
resentation of  defendant,  furnished  to  the 
commissioner  for  the  purpose  of  enabling 
him  to  certify  that  said  insurance  company 
was  organized  according  to  law,  was  false, 
and  made  for  the  purpose  of  enabling  the 
company  to  organize  and  do  business,  when 
the  defendant  well  knew  that,  if  the  true 
facts  were  made  known,  the  defendant  could 
not  and  would  not  be  authorized  to  do  busi- 
ness, and  that  at  the  time  when  the  said  r^^ 
resentations  were  so  made  by  the  said  bank 
the  said  insurance  company  was  bound  to 
pay  to  said  bank  a  large  part  of  said  money, 
and  afterwards  did  In  fact  pay  a  large  part 
thereof,  and  .that  the  alleged  cash  paid  in 
consisted,  in  a  large  part,  of  notes  which 
had  been  discounted  by  said  company,  and 
on  which  it  was  liable  to  the  said  bank,  nam- 
ing a  number  of  them;  also  a  demand  certlfl- 
■eate  of  deposit,  in  the  sum  of  $25,000,  issued 
by  a  New  York  bank  to  the  company,  which 
was  In  the  nature  of  a  loan  to  said  company, 
on  which  it  paid  Interest,  and  was  under  a 
written  agreement  between  the  bank  and  In- 
surance company  that  said  certificate  was 
not  to  be  good  until  said  company  had  de- 
posited In  said  Tradesmen's  Bank  a  sufficient 
amount  to  pay  off  said  certificate  of  dejwsit, 
which  d^Msit  was  in  fact  only  a  loan,  all 
of  which  was  known  to  the  defendant  here- 
in; also  an  Item  of  $19,500  entered  in  said 
cash  alleged  by  said  bank  to  be  mi  hand, 
which  was  money  borrowed  by  the  insur- 
ance company,  and  for  which  it  bad  pledged 
collections  and  assets  of  said  Insurance  com- 
pany. That,  at  the  time  of  the  giving  of  said 
certificate  by  the  defendant  herein,  the  com- 
pany tias  liable  to  said  bank  and  others  for 
nearly  one-half  of  said  capital  stock,  all  of 
which  was  well  known  to  defendant  bank, 
and  a  large  part  of  which  Indebtedness  was 
to  the  bank,  and  at  th«  tlm«  the  defendant 


then  had  in  its  possession  all  of  the  notes  on 
which  the  Insurance  company  was  liable, 
and  which  the  defendant  knew  had  been  used 
to  make  up  the  capital  stock,  and  also  bad 
the  certificate  of  dq)oslt,  and  knew  the  same 
was  not  to  be  cashed  at  that  time,  and  was 
held  by  it  under  the  arrangement  aforesaid, 
and  fraudulently  concealed  and  suppressed 
said  facts,  and  did  not  disclose  any  of  same 
to  the  commissioner,  all  of  which  were  ma- 
terial, and  which,  if  they  had  been  stated  or 
made  known  to  the  commissioner,  would 
have  resulted  in  his  refusing  to  authorize 
said  company  to  do  business,  and  would  not 
hare  put  it  In  the  power  of  said  company  to 
hare  created  any  of  the  debts  hereinafter 
shown,  and  that  said  certificate  of  authority 
and  license  to  do  business  was  frandulently 
obtained,  and  by  means  thereof  the  IndAted- 
ness  hereinafter  referred  to  was  created. 
He  states:  That  said  company,  after  it  was 
80  organized,  continued  to  do  business  until 
F^ruary,  1894,  when  it  made  a  general  deed 
of  assignment  to  8.  H.  Sullivan,  who  was 
afterwards  removed  by  orders  of  said  court, 
and  this  plaintifT  appointed,  as  hereinbefore 
stated;  and,  upon  examination  of  the  affairs 
and  accounts  of  said  company.  It  has  been 
ascertained,  and  it  is  true,  that  said  company 
is  indebted  in  a  large  amount,  to  wit.  In  at 
least  the  sum  of  $300,000,  over  and  above  all 
its  assets,  as  shown  by  the  commissioner's 
report  now  on  file  in  said  suit  of  S.  H.  Suili- 
van,  assignee,  against  the  Columbian  Fire  In- 
surance Company  and  others.  That  said 
company  was  organized  and  incurred  said 
indebtedness  by  fraudulent  representations 
as  aforesaid  to  said  commissioner;  and  by 
the  false  statement  of  the  defendant  herein 
to  said  commissioner,  and  by  other  false 
Statements  made  by  said  bank,  the  said  com- 
pany was  authorized  to  continue  said  busi- 
ness, and  all  of  said  ind^tedness  and  loss 
to  the  creditors  of  said  Insurance  company 
was  caused  by  the  false  representations  of 
the  defendant,  which  combined  and  conspired 
with  the  said  insurance  company  to  obtain 
said  license  and  certificate  of  authority  for 
said  insurance  company,  by  which  it  was  en- 
abled to  carry  on  the  business  of  insurance; 
and  he  says  that  the  said  defendant  is  liable 
to  this  plaintiff,  as  receiver,  who  sues  for 
the  benefit  of  all  the  creditors  of  said  com- 
pany, for  the  sum  of  $300,000.  The  other 
paragraphs  of  the  petition  are  as  follows: 

Paragraph  2:  "The  plaintiff  further  states ; 
That  after  the  organization  of  said  insur- 
ance company  as  aforesaid,  and  after  It  had 
first  obtained  license,  the  said  Insurance  com- 
pany again  applied  to  the  said  Duncan,  who 
was  then  commissioner  of  insurance  for  the 
state  of  Kentucky,  for  a  certificate  of  author- 
ity or  license  to  continue  business  for'  the 
year  1S93;  and  this  defendant  combined 
tipci  conspired  with  the  said  insurance  com- 
pany so  as  to  give  the  said  insurance  com- 
'  pany  a  false  credit  with  said  commissioner, 
and  for  the  purpose  of  showing  that  the  cap* 
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Ital  stock  of  the  lald  Iniurance  company  wta 
unimpaired  and  Intact;  and  to  that  end,  and 
by  a  secret  arrangement  and  agreement  be- 
tween the  said  Insurance  company  and  the 
said  defendants,  a  note  for  $GO,000  was  pla- 
ced In  the  possession  and  care  of  said  bank, 
on  which  said  Insurance  company  was  lia- 
ble as  Indorser  or  guarantor,  and  the  said 
bank  loaned  to  the  said  Insurance  company, 
or  claimed  to  have  placed  to  the  credit  of  the 
said  insurance  company,  the  said  $00,000, 
and  certified  to  the  commissioner  that  the 
said  $60,000  belonged  to  said  Insurance  com- 
pany and  was  on  deposit  with  It,  and  again 
certified  that  the  said  bank  had  on  deposit 
with  It  said  amount  ot  money,  when  in  truth 
and  in  fact  the  said  Insurance  company  owed 
the  defendant  the  said  amount  of  $60,000; 
aud'said  statement  was  fraudulently  made 
for  the  purpose  of  deceiving  the  said  commis- 
sioner, and  inducing  him  to  give  to  the  said 
Insurance  company  a  certificate  of  author- 
ity to  continue  the  business  of  insurance, 
and  was  made  under  and  by  arrangement 
and  conspiracy  between  the  said  insurance 
company  and  the  said  bank,  and  the  said 
statement  did  In  fact  deceive  and  mislead 
the  said  commissioner,  and  cause  him  to 
give  authority  to  said  insurance  company  to 
continue  business  for  the  year  1885;  and 
after  said  statement  was  so  made,  and  the 
said  company  again  examined  by  said  com- 
missioner, and  again  authorized  by  said  com- 
missioner to  continue  said  business,  and  a 
few  days  before  the  assignment  as  aforesaid 
of  said  company  to  the  assignee  for  the  bene- 
fit of  its  creditors,  said  money  was  fraudu- 
lently returned  by  the  said  insurance  com- 
pany to  said  bank,  and  the  said  note  deliv- 
ered to  said  Insurance  company.  That  in 
fact  the  said  note  was  a  mere  device  used 
for  the  purpose  of  a  fictitious  credit  in  said 
bank,  and  the  bank  certified  to  said  commis- 
sioner and  to  the  public,  and  especially  to 
those  dealing  with  the  Insurance  company, 
that  the  said  insurance  company  had  then  on 
deposit  with  the  defendant  that  amount  of 
money,  when  in  truth  and  in  fact  It  did  not 
have  such  money  on  deposit,  but,  at  best  was 
only  a  mere  loan  on  part  of  the  bank  to  said 
insurance  company,  and  it  was  understood 
and  agreed  between  said  insurance  company 
and  the  defendant  that  said  money  would 
be  returned  to  it  on  demand;  and  the  said 
insurance  company  was  permitted,  by  the 
fraud,  deceit,  and  misrepresentations  of  said 
bank,  to  continue  said  business  and  create 
and  incnr  large  liabilities,  and  the  said  mon- 
ey was  repaid  to  the  defendant  by  said  in- 
surance company  fraudulently  and  without 
any  right  or  authority  so  to  do,  and  the  plain- 
tiff has  demanded  said  mone'y  of  said  bank, 
which  It  has  refused  to  repay  to  tjie  plain- 
tiff, in  whole  or  in  part.  He  says  tS^iithe 
said  company  had  no  right  or  authorlt^^o 
repay  said  money  to  said  bank,  and  the  ban^, 
had  no  right  to  receive  the  same;  that  the 
said  bank  did  not  disclose  to  said  commis- 


sioner or  to  the  public  the  secret  arrange- 
ment between  it  and  the  insurance  company, 
but  expressly  represented  and  held  out  and 
asserted  that  the  said  insurance  company 
had  said  amount  of  money  to  its  credit  in 
said  bank,  and  did  not  disclose  that  it  had 
any  claim  on  said  Insurance  company  to  any 
part  of  said  amount  alleged  to  be  on  deposit 
in  said  bank;  and  he  says  that  said  bank 
is  estopped  from  claiming  that  the  said  trans- 
action was  a  loan  by  it  to  the  insurance  com- 
pany, or  that  said  insurance  company  was  in 
any  manner  bound  on  said  note  to  it,  and 
the  said  payment  to  it  was  fraudulently 
made,  and  in  fraud  of  the  rights  of  the  cred- 
itors of  said  company,  and  it  had  no  author- 
ity to  receive  the  same.  The  plaintiff  says 
that  the  said  $60,000  was  by  said  bank,  under 
said  secret  arrangement,  claimed  to  have 
been  deposited  by  said  company  for  the  sole 
purpose  of  obtaining  credit  therefor  with 
said  commissioner,  but  that  in  fact  said  com- 
pany was  given  credit  in  said  bank  for  said 
amount  under  a  secret  and  fraudulent  ar- 
rangement between  said  bank  and  said  com- 
pany, and  afterwards,  under  a  secret  ar- 
rangement between  said  bank  and  said  com- 
pany, the  said  amount  was  charged  back  to 
said  insurance  company.  Just  the  exact  ar- 
rangement between  the  bank  and  said  insur- 
ance company  Is  unknown  to  plaintiff,  but 
he  says  that  in  fact  the  company  did  not  pay 
back  said  money  to  said  bank,  but  the  bank 
fraudulently  undertook  to  charge  back  said 
money  to  said  company,  and,  under  a  secret 
arrangement  between  said  bank  and  some 
of  the  officers  of  said  company,  the  bank  ob- 
tained the  checks  of  the  manager  of  said 
company,  or  of  said  company,  all  of  which 
was  fraudulently  done.  Now,  the  premises 
considered,  the  plaintiff  statea  that  the  de- 
fendant is  Justly  Indebted  to  him,  as  such 
receiver,  for  the  said  sum  of  $60,000,  no 
part  of  which  has  ever  been  paid." 

Paragraph  3:  "The  plaintiff  further  states 
that  by  the  laws  of  the  state  of  Kentucky, 
imder  which  the  said  Columbian  Fire  Insur- 
ance Company  pretended  to  have  organized. 
It  was  necessary  for  the  said  company,  be- 
fore it  could  begin  or  continue  business,  to 
obtain  from  the  commissioner  of  insurance 
for  the  state  of  Kentucky  a  certificate  of 
authority  or  license,  and,  before  issuing  such 
certificate  or  license,  it  was  the  duty  of  the 
said  commissioner  of  insurance  to  thoroughly 
examine  the  said  proposed  company,  and  es- 
pecially to  examine  to  see  that  its  capital 
stock  was  fully  paid  up,  and  that  the  surplus 
was  on  hand  in  actual  cash;  and  until  said 
capital  stock  and  said  surplus  were  paid  up 
in  cash,  and  actually  in  possession  of  the 
proposed  company,  the  said  commissioner  was 
not  authorized  to  give,  but  was  prohibited 
from  giving,  to  said  company  a  certificate  of 
authority  or  license  to  do  business  as  an  in- 
surance company,  all  of  which  was  well 
I  known  to  the  defendant  herein,  as  well  as  to 
Nsaid  proposed  company.    Ue  says  that  on  or 


Digitized  by 


Google 


Ky.) 


RAY  y.  FIBST  NAT.  BANK. 


765 


•boat  the  Slst  day  of  December,  1802,  the 
said  proposed  company,  through  Its  officers, 
demanded  and  requested  of  the  said  commis- 
sioner of  insurance  for  the  state  of  Kentucky, 
who  was  then  one  H.  F.  Duncan,  that  be 
malce  an  examination  of  its  capital  stock  and 
surplus  and  proposed  plan  of  work,  and  give 
to  them  the  necessary  certificate  of  authority 
or  license  to  do  business  In  the  state  of  Ken- 
tucky; and  pursuant  to  such  request  and 
demand  the  said  commissioner  did  make  an 
examination  of  the  affairs  of  the  said  com- 
pany, and  of  Its  cash,  capital  stock,  etc.,  and 
did  give  to  said  insurance  company  a  certifi- 
cate of  authority  or  license  by  which'  to  do 
boslness,  which  said  certificate  of  authority, 
or  a  copy  thereof,  is  set  out  in  full  in  the 
first  paragraph  of  this  petition,  and  is  here 
referred  to  as  part  hereof.  He  says:  That 
the  said  defendant  entered  into  a  secret  de- 
vice and  arrangement  witb  the  said  proposed 
Insurance  company  by  which  to  deceive  and 
mislead  the  said  commissioner  of  insurance 
and  suppress  the  true  facts,  and  the  said  de- 
fendant. In  order  to  enable  said  insurance 
company  to  obtain  said  license,  made  the  affi- 
davit set  forth  in  the  first  paragraph  of  this 
petition,  and  certified  that  the  capital  stock 
was  paid  up  in  full,  and  that  there  was  a 
surplus  of  more  than  $48,000,  and  that  all  of 
said  cash  was  on  deposit  with  it,  the  defend- 
ant herein;  and  at  said  time  the  defendant 
well  knew  that  It  did  not  have,  in  actual  cash 
on  hand,  said  amonnt  of  money,  and  that 
said  capital  stock  was  not  paid  up  in  full,  and 
the  said  representations  were  falsely  and 
fraudulently  made  for  the  purpose  of  deceiv- 
ing and  misleading  said  Insurance  commis- 
sioner, and  of  obtahiing  said  certificate, 
when,  if  the  said  defendant  had  truly  and 
correctly  stated  the  real  facts,  said  commis- 
sioner could  not  and  would  not  have  Issued 
said  license  to  defendant  to  do  business. 
That  at  the  time  said  certificate  was  made, 
among  other  items  then  on  hand,  the  de- 
fendant had  In  Its  possession  a  certificate  of 
deposit  from  the  Tradesmen's  Bank  of  New 
York,  which  was  left  with  the  defendant, 
and  which  the  defendant  well  knew  was  not 
to  be  collected  until  the  said  Insurance  com- 
pany deposited  with  said  Tradesmen's  Bank 
a  sufficient  amount  of  money  to  pay  the  same, 
and  it  was  given  by  said  Tradesmen's  Bank 
under  a  secret  arrangement  and  agreement 
same  was  not  to  be  forwarded  for  collection 
until  the  said  amount  had  been  deposited 
with  said  Tradesmen's  Bank,  and  the  said 
Insurance  company  did  not  have  said  amount 
on  Iiand  with  the  defendant  herein,  but  after- 
wards was  compelled  out  of  Its  funds  to  pay 
the  said  amount  of  $'25,000,  and  did  so  pay  it 
out  of  the  funds  of  said  Insurance  company, 
and  the  said  certificate  of  the  defendant  that 
the  said  money  was  cash  on  deposit  with  It 
was  false  and  fraudulent;  and  he  says-that 
Qie  defendant  is  now  estopped  to  claim  that 
said  amount  of  $25,000  In  cash  was  not  in 
its  possession,  m  to  pay  itself,  out  of  any 


money  belonging  to  said  Insurance  company, 
the  said  amount  so  certified  to  be  on  deposit 
with  it  He  states  that,  subsequent  to  said 
certlQcate  on  the  part  of  the  said  bank  as  to 
said  money  being  on  deposit  with  it,  the 
said  defendant  charged  back  said  money  to 
the  said  Insurance  company  through  the  said 
Tradesmen's  Bank.  He  says  that,  but  for  the 
said  false  statements  made  by  the  defendant 
to  said  commissioner  of  Insurance,  the  said 
commissioner  of  Insurance  would  not  have 
licensed  said  company  to  do  business  as  an 
Insurance  company,  or  p^mltted  said  Insur- 
ance company  to  create  the  large  liabilities 
set  forth  In  the  first  paragraph  of  this  peti- 
tion; that,  the  defendant  herein  having  cer- 
tified that  said  amount  of  $25,000  was  actual- 
ly on  deposit  in  cash  with  it,  it  is  now  es- 
topped to  deny  that  same  was  on  deposit  with 
it,  and  the  said  defendant  is  now  Justly  In- 
debted to  the  plaintiff  for  the  said  sum  of 
$25,000,  which  it  has  demanded  of  the  de- 
fendant, but  no  part  of  which  has  ever  been 
paid." 

Paragraph  4:  "The  plaintiff  further  states 
that.  In  order  that  the  Columbian  Fire  In- 
surance Company  might  obtain  license  to  do 
business  as  an  Insurance  company  In  the  state 
of  Kentucky,  the  defendant  combined  and 
conspired  with  the  said  Columbian  Fire  In- 
surance Company  to  fraudulently  deceive 
the  insurance  commissioner  of  the  state  of 
Kentucky  as  to  the  amount  of  assets  belong- 
ing to  said  insurance  company  on  hand,  and, 
so  combining  and  conspiring,  the  def^idant 
entered  a  fraudulent  credit  <m  its  books  in 
favor  of  said  insurance  company  for  the  sum 
of  $60,000,  for  the  purpose  of  deceiving  said 
Insurance  commissioner  into  the  belief  that 
said  Insurance  company  had  on  dqjioslt  at 
the  defendant's  bank  the  said  sum  of  $00,- 
OOO,  at  the  same  time  entering  into  a  fraudu- 
lent conspiracy  and  agreement  that  the  said 
insurance  company  was  to  have  no  right  or 
power  to  use  any  part  of  said  $80,000,  but 
that  the  same  should  simply  stand  upon  the 
books  as  a  credit  for  the  purpose,  as  herein- 
before stated,  of  deceiving  the  Insurance  com- 
missioner of  the  state  of  Kentucky,  and 
thereby  obtaining  a  license  to  do  business  as 
an  Insurance  company  In  the  state  of  Ken- 
tucky, under  the  insurance  laws  of  said  state. 
The  plaintiff  further  states  that  after  the 
examination  of  the  insurance  commissioner, 
and  the  granting  of  the  license  by  him  to  the 
said  company  to  do  business,  this  defendant, 
on  the  19th  day  of  February,  1894,  required 
and  forced  the  said  Columbian  Fire  Insur- 
ance Company,  without  any  consideration 
therefor,  to  pay  over  to  the  defendant  the 
sum  of  $1,131.05,  pretending  that  said  sum 
was  lawful  interest  on  said  pretended  loan  of 
$60,000  made  as  herein  set  forth.  PlaintlfC 
states  that  the  pretended  loan  was  a  mere 
fraud  and  sham;  tliat  said  insurance  com- 
pany at  no  time  had  the  use  of  said  $60,000. 
or  any  part  thereof,  except  for  the  purpose  of 
deceiving    the    Insurance    commissioner,    as 
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herein  set  forth;  that  the  payment  of  the 
Bald  $1,131.06  was  without  consideration,  and 
a  fraud  upon  the  rights  of  the  stocldiolders 
and  of  the  creditors  of  said  insurance  comr 
pany;  that  the  defendant,  the  First  National 
Bank,  thereby  became  and  was  and  Is  Justly 
Indebted  to  the  estate  of  the  said  Insurance 
company  and  to  this  plaintltr  In  said  sum  of 
$1,131.65,  with  Interest  at  the  rate  of  six  per 
cent,  per  annum  from  the  19th  day  of  Febru- 
ary, 1884,  until  paid,  the  payment  of  which 
said  sum  this  plaintiff  has  often  demanded 
of  the  defendant,  the  First  National  Bank, 
but  which  the  defendant  haa  always  refused, 
and  stiU  refuses,  so  to  pay,  and  the  same 
remains  now  doe  and  wholly  unpaid.  Where- 
fore plaintiff  praya  for  Judgment  against  the 
defendant  for  said  emn  of  $l,131.6e>,  with  In- 
terest at  the  rate  of  six  per  cent,  per  an- 
num from  the  19th  day  of  February,  1894,  un- 
til paid." 

Paragraph  5:  "For  further  cause  of  action 
herein,  plaintiff  states  that  prior  to  the  as- 
signment of  the  Columbian  Fire  Insurance 
Company  tlie  defendant,  the  First  National 
Bank,  entered  Into  a  contract  with  the  said 
Fire  Insurance  Company  whereby  it  was 
agreed  that  the  said  Insurance  company 
should  deposit  its  cash  with  said  defendant, 
and  that  in  consideration  of  said  deposit  the 
defendant,  the  said  First  National  Bank, 
agreed  to  pay  the  said  Insurance  company  for 
the  use  of  the  money  so  deposited  interest  at 
the  rate  of  three  per  cent  per  annum  upon 
the  average  daily  cash  balance  of  said  In- 
surance company  with  said  defendant  bank; 
that  after  said  assignment  no  change  or 
modification  in  said  contract  as  to  the  pay- 
ment of  interest  was  made,  nnd  the  said 
bank  remained  the  depository  of  the  as- 
signee of  the  said  insurance  company,  the 
said  assignee  simply  carrying  on  and  con- 
tinuing the  contract  for  the  payment  of  In- 
terest on  the  average  dally  cash  balances 
as  herein  set  forth;  that  from  the  27th  day 
of  FebruaiT,  1804,  to  .Tune  21,  1896,  the 
average  dally  cash  balances  of  cash  belong- 
ing to  the  estate  of  said  insurance  com- 
pany on  deposit  with  the  defendant,  the 
First  National  Bank,  under  said  contract, 
was  th^  sum  of  $149,032.54;  that  interest 
on  said  sum  at  the  rate  of  three  per  cent. 
per  annum  for  said  time  amounts  to  the 
full  sum  of  $6,245.59;  that  by  reason  of 
the  premises  the  defendant,  the  Fii-st  Na- 
tional Bank,  became,  was,  and  Is  Justly 
indebted  to  the  estate  of  the  said  insurance 
company  in  the  full  sum  of  $6,245.59,  the 
payment  of  which  this  plaintiff  has  often 
demanded-  of  the  defendant,  but  the  said  de- 
fendant has  hitherto  failed  and  still  falls 
so  to  pay,  and  the  whole  now  remains  due 
and  unpaid.  Wherefore  this  plaintiff  prays 
Judguiuiit  against  the  defendant  for  said 
sum  of  $6,245.59,  with  Interest  at  the  rate 
of  six  i>er  cent  per  annum  from  June  21, 
1896,  until  paid.  The  plaintiff  further  states 
that  b*  btlngs  this  salt  by  and  under  an 


order  of  the  Jefferson  circuit  court  common 
pleas  division,  duly  entered  in  the  said  ac^ 
tion,  wherein  this  plaintiff  was  appointed  re- 
ceiver. Wherefore  the  plaintiff  prays  for 
Judgment  against  the  defendant  for  the  said 
sum  of  $300,000  indebtedness  of  said  insur- 
ance company,  as  shown  by  the  commis- 
sionei-'s  report  which  will  be  on  file  in  said 
suit  of  Sullivan,  assignee,  against  said  in- 
sm-ance  company,  and  in  at  least  the  sum 
of  $300,000;  or,  if  it  shall  be  adjudged  that 
plaintiff  is  not  entitled  to  recover  under 
the  first  paragraph  of  its  petition,  then  the 
plaintiff  prays  for  Judgment  for  the  sum  of 
$60,000,  with  six  per  cent  interest  per  an- 
num thereon  tram  this  date  until  paid,  and 
the  further  sum  of  $25,000,  with  six  per 
cent,  per  annum  Interest  thereon  from  this 
date  until  paid,  and  the  further  sum  of 
$1,131.65,  with  interest  at  the  rate  of  six 
per  cent,  per  annum  from  the  10th  day  of 
February,  1894,  until  paid,  and  for  the  fur- 
ther sum  of  $6,245.50,  with  Interest  at  the 
rate  of  six  per  cent  per  annum  from  June 
21,  1896,  until  paid;  and  prays  for  his  costs 
herein  expended  and  for  all  proper  relief." 

Defendant  moved  the  court  to  require  the 
plaintiff  to  elect  whether  he  would  prose- 
cute the  alleged  cause  of  action  asserted 
In  the  first  paragraph  of  the  petition,  to 
the  exclusion  of  the  alleged  causes  of  ac- 
tion asserted  In  the  second,  third,  fourth, 
and  fifth  paragraphs,  or  whetho*  he  would 
prosecute  the  latter  to  the  exclusion  of  the 
former.  The  court  refused  to  compel  plain- 
tiff to  elect  between  the  first  and  fifth  para- 
graphs of  the  petition,  but  required  him  to 
elect  between  the  first,  second,  third,  and 
fourth  paragraplis.  The  plaintiff,  under  pro- 
test, elected  to  stand  by  and  prosecute  the 
second  paragraph  of  his  petition,  being  the 
paragraph  referring  to  his  $00,000  claim;  but 
in  so  doing,  the  plaintiff  objects  and  ex- 
cepts to  the  ruling  of  the  court  In  requiring 
any  election  to  be  made  in  respect  to  the 
paragraphs.  Plaintiff  also  filed  a  copy  of 
the  order  of  the  court  authorizing  him  to 
prosecute  this  action,  which,  after  stating 
the  court  and  style  of  action,  reads  as  fol- 
lows: 

"This  day  came  James  S.  Ray,  recelvec 
herein,  and,  on  bis  motion,  permission  Is 
given  him  to  bring  and  prosecute  an  action 
against  the  First  National  Bank  of  this  city 
to  recover  such  sums  of  money  as,  in  his 
discretion,  he  may  think  said  bank  is  charge- 
able with.  This  order  is  not  a  determina- 
tion of  the  court  that  said  bank  is  liable,  or 
as  to  whether  the  right  of  action  is  in  favor 
of  the  creditors,  stockholders,  or  said  re- 
ceiver; all  such  questions  being  reserved  for 
determination  In  the  particular  suits  them- 
selves." 

Defendant  thereupon  demurred  to  the  sec- 
ond paragraph  of  the  petition  because  it  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  it,  and  on  another  day 
I  demurred  on  the  further  ground  that  th«  aaiA 
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paragraph  of  plaintifCa  petition  ts  iBsaffldent 
to  constitute  a  cause  of  action  against  It,  be- 
cause tlic  act  of  congress  of  June  3,  1864,  un- 
der which  It  derived  its  charter,  shows  that 
the  said  matters  complained  of  herein  are  In 
excess  of  its  powers  and  ultra  vires,  which 
demurrer  was  on  a  subsequent  day  overrul- 
ed. Afterwards  appellant  filed  the  following 
ainended  petition: 

"By  leave  of  court,  the  plaintiff  amends 
the  second  paragraph  of'  the  petition,  and 
makes  the  same  more,  certain  and  definite, 
axtd  for  amendment  states  that  heretofore, 

to  wit,  on  the day  of ,  he  was, 

by  an  order  duly  and  regularly  entered  by  the 
Jefferson  circuit  court,  common  pleas  divl- 
sion,  appointed  receiver  of  the  Columbian  Fire 
Insurance  Company,  a  domestic  corporation, 
regularly  created  such  under  the  laws  of  the 
state  of  Kentucky,  and  carrying  on  the  busi- 
ness of  fire  Insurance,  which  at  the  time  of 
this  plaintifTs  appointment  as  aforesaid  was 
Insolvent  He  says  that  be  duly  qualified 
as  such  receiver,  and  gave  bond  as  such, 
and  has  ever  since  been,  and  Is  now,  the  re- 
ceiver of  said  company.  He  says  that,  by 
an  order  of  the  said  court,  all  the  claims, 
rights,  demands,  accounts,  property,  and  as- 
sets, of  evet^  kind  and  description,  of  said 
company,  were  transferred  to  him  as  such  re- 
ceiver, and  by  said  order  it  was  made  his 
duty  to  collect  and  receive  all  said  assets, 
property,  claims,  accounts,  and  demands, 
and  thereunto  was  given  full  and  complete 
power,  and  the  same,  when  collected  and  re- 
ceived by  him,  were  to  be  by  him  distribut- 
ed under  and  according  to  the  orders  of  said 
court  from  time  to  time  madei  He  Bays  that, 
pursuant  to  the  orders  of  said  court,  he  has 
taken  possession  of  a  considerable  part  of 
said  assets,  and  has  made,  from  time  to 
time,  partial  distribution  thereof  under  the 
orders  of  said  court  He  says  that  not  be- 
ing aUe  to  collect  and  receive  all  of  the  as- 
sets and  property  of  said  Insurance  com- 
pany without  litigation,  and  the  defendant 
the  First  National  Bank,  having  in  its  pos- 
session certain  property  and  assets  belong- 
ing to  the  plaintiff  as  such  receiver,  and  re- 
fusing to  deliver  the  same  to  this  receiver 
on  demand,  and  especially  having  in  its  pos- 
session the  assets  and  property  particularly 
mentioned  Id  the  several  paragraphs  of  the 
petition,  this  plaintiff  applied  to  the  court 
aforesaid  for  leave  to  bring  and  prosecute 
this  suit  against  the  defendants  on  the 
claims  and  demands  set  out  In  the  petition, 
which  said  request  was  objected  to  by  the 
defendant;  and  the  court,  being  advised  there- 
on, granted  said  request  and  permission, 
and  this  suit  Is  filed  and  prosecuted  by  and 
with  leave  of  said  court,  and  under  Its  di- 
rection. A  duly-attested  copy  of  said  order 
of  leave  is  now  on  file  In  this  suit  and  la 
here  referred  to  and  made  part  of  this  para- 
graph. He  states  that  by  and  under  the 
laws  of  the  state  of  Kentucky,  under  which 
the  said  Insurance  company  was  organized 


and  operated,  it  was  made  a  imrt  of  the  duty 
of  the  commissioner  of  Insurance  of  the  stale 
of  Kentucky  to  examine  into  the  affairs  of 
said  company  at  such  time  as  be  might  deem 
It  prudent  so  to  do;  and  If,  upon,  such  ex- 
amination, such  insurance  commissioner  was 
of  the  opinion  that  said  company  was  insol- 
vent or  had  exceeded  its  powers,  or  had  fail- 
ed to  comply  with  any  provision. of  law,  or 
that  its  condition  was  such  as  to  render  ite 
further  proceedings  hazardous  to  the  public 
or  its  policy  holders,  he  should  revoke  or 
suspend  all  licenses  issued  to  It  or  its  agents, 
and  cause  notice  thereof  to  be  published  in 
some  paper  having  general  circulation  in 
the  state,  and  to  immediately  notify  the  gen- 
eral agents  of  the  company  of  the  suspension 
by  the  commissioner,  and,  for  a  failure  so 
to  do  by  the  said  commissioner  or  agent 
the  one  so  fallii^  should  be  fined  not  less 
than  fifty  nor  more  than  one  hundred  dol- 
lars for  each  offense.  It  was  also  made  the 
duty  of  said  commissioner  to  apply  to  the 
Judge  of  the  Jefferson  circuit  court  where 
said  company  was  located  to  Issue  an  injunc- 
tion restraining  said  company.  In  whole  or 
In  part  from  further  proceeding  with  Its 
business.  He  say's  that  the  Columbian  Fire 
Insurance  Company  was  organized  on  or 
about  January  1,  1802,  with  a  capital  stock  of 
1200,000,  which  it  claimed  was  fully  paid  In 
cash,  and  an  examination  of  tbe  affairs  of 
said  company  was  made  as  required  by  law 
by  the  sold  H.  F.  Duncan,  who  was  the  com- 
missioner of  insurance  for  the  state  of  Ken- 
tucky, and  the  said  company  was  granted 
license  to  begin  business  under  the  circum- 
stances shown  Jn  the  third  paragraph  of  the 
petition.  He  states  that  on,  before,  and  sub- 
sequent to  the  Ist  day  of  November,  1893, 
that  the  capital  stock  of  said  Insurance  com- 
pany was  greatly  impaired,  and  said  compa- 
ny was  Insolvent  and  had  exceeded  and  was 
exceeding  Its  powers,  and  had  failed  and  was 
falling  to  comply  with  many  of  the  provi- 
sions of  law  under  which  it  was  organized, 
and  Its  condition  was  such  as  to  render  Its 
further  proceeding  hazardous  to  the  public 
and  to  the  policy  holders,  and  the  showing 
and  solvency  of  said  company  were  called 
Into  question,  and  the  said  H.  F.  Duncan, 
then  commissioner  for  the  state  of  Ken- 
tucky, deemed  It  prudent  to  make  an  exam- 
ination of  said  company's  affairs  for  the  pur- 
pose of  ascertaining  its  condition  and  wheth- 
er It  was  solvent  or  insolvent  and  whether 
its  capital  was  lirfpalred,  whether  it  had  fail- 
ed, to  comply  with  an^  provision  of  law  or 
had  exceeded  Its  powers,  and  whether  its 
continuation  in  business  was  bazardoua  to 
the  public  or  said  Insurance  company's  poli- 
cy holders,  and  whether  he  should  revoke 
or  suspend  aU  licenses  Issued  to  said  de- 
fendant and  Its  agents,  and  for  these  pur- 
poses did  commence  said  examination,  and 
did  notify  the  said  insurance  company  of  his 
purpose  to  make  said  examination,  of  all 
which  facta  the  said  defendant  herein  bad 
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notice.  He  says  that  said  Insurance  commis- 
sioner did  make  said  examination,  and,  un- 
der the  statements  and  representations  and 
record  entries  hereinafter  shown,  did  con- 
tinue the  license  of  said  insurance  company 
and  Its  said  agents,  and  did  permit  the  said 
Insurance  company  to  continue  its  said  busi- 
ness, and  notify  the  public  and  said  Insur- 
ance company's  policy  holders,  and  all  other 
persons  Interested  in  and  dealing  with  said 
company,  that  it  was  solvent,  that  its  capi- 
tal stock  was  unimpaired  and  was  fully  paid 
up,  and  that  it  was  in  good  financial  condi- 
tion, and  able  to  meet  its  obligations.  He 
says  that  at  said  time  the  said  Insurance 
company,  by  and  with  the  knowledge  and 
consent  of  the  defendant  herein,  represented 
to  the  said  Insurance  commissioner  that  the 
defendant  was  Its  depository  for  a  large  part 
of  the  capital  of  the  said  Insurance  company, 
and  especially  of  the  cash  capital  of  said  In- 
surance company.  He  says  that,  after  the 
said  insurance  company  and  defendant  here- 
in had  notice  of  the  purpose  and  Intention 
of  the  said  commissioner  to  examine  the  af- 
fairs of  said  insurance  company  for  the  pur- 
poses aforesaid,  the  said  insurance  company 
and  the  defendant  herein  secretly  and  fraud- 
ulently, and  for  the  purpose  of  misleading 
and  deceiving  the  said  commissioner  of  In- 
surance, and  of  obtaining  from  him  authori- 
ty for  said  Insurance  company  to  continue 
business,  and  to  obtain  from  said  commis- 
sioner, for  said  insurance  company,  a  cer- 
tificate of  solvency,  and  that  it  had  In  all  re- 
spects complied  with  the  law,  agreed  to,  and 
In  fact  did,  represent  to  the  said  Insurance 
commissioner  that  the  said .  Insurance  com- 
pany had  on  deposit,  as  a  part  of  the  cash 
capital  of  said  insurance  company,  the  sum 
of  $60,000  and  interest,  and  entered  the  said 
$60,000  capital  on  the  pass  book  of  said  In- 
surance company  on  the  15th  day  of  Novem- 
ber, 1893,  and  on  said  day  placed  said  mon- 
ey to  the  credit  of  said  Insurance  company, 
and  both  the  said  insurance  company  and 
the  said  defendant  represented  and  certified 
to  said  insurance  commissioner  and  said 
bank  that  the  said  insurance  company,  then 
being  examined  for  the  purposes  aforesaid, 
had  on  said  date  on  deposit  In  said  bank, 
and  had  deposited  In  said  bank  on  said  day, 
the  sum  of  $60,000;  and  said  representations 
were  made  by  both  of  said  parties  for  the 
purpose  of  deceiving  and  causing  said  com- 
missioner to  believe  that  the  said  insurance 
company  had  on  deposit  *in  the  defendant 
the  sum  of  $60,000  of  its  capital,  and  that  Its 
capital  was  unimpaired.  He  says  that  the 
said  commissioner  relied  In  good  faith  on 
said  representations,  and  believed  them  to 
be  tnw>,  and  was  thereby  fraudulently  In- 
duced to  Issue  a  false  cei-tlflcate  to  said  In- 
surance company,  certifying  to  Its  solvency, 
and  authorizing  it  to  continue  Its  business  as 
a  solvent  concern,  having  an  unimpaired 
capital.  But  for  said  false  and  fraudulent 
representations,  the  said  Insurance  commis- 


sioner would  not  have  permitted  the  said  In- 
surance company  to  continue  business  after 
said  time,  and  would  have  revoked  and  can- 
celed said  license. 

"He  says  that,  as  a  part  of  the  plan  and  ar- 
rangement adopted  and  agreed  on  between 
the  said  insurance  company  and  defendant 
to  mislead  and  deceive  the  said  commissioner 
for  the  purpose  aforesaid,  it  was  agreed  .be- 
tween them  (and  said  agreement  was  carried 
out)  that  the  said  insurance  company  would 
temporarily  leave  with  said  bank  a  note  for 
$60,000  executed  by  James  R.  Skinner  &  Co. 
on  the  23d  day  of  September,  1893,  and  that 
the  said  insurance  company  should  Indorse 
and  remain  liable  to  defendant  on  said  note, 
and  that  the  said  bank  should  at  any  time 
have  the  right  to  charge  the  amount  of  said 
note  back  to  th^  Insurance  company,  and  on 
the  26th  day  of  February,  1884,  the  defend- 
ant, without  any  right  or  authority  to  so  do, 
did  attempt  to  charge  back  said  amount  to 
said  Insurance  company,  and,  pursuant  to 
said  original  and  secret  arrangement,  had 
said  Insurance  company,  or  some  of  its  offi- 
cers, to  issue  to  It  a  check  for  said  amount, 
and  on  February  19,  ISM,  a  check  for  $1,- 
131.65,  claimed  to  be  Interest  on  said  trans- 
action, was  issued  by  said  insurance  com- 
pany, or  some  of  Its  officers,  when,  in  truth 
and  in  fact  said  note  was  never  discounted 
In  said  bank,  and  when  no  loan  of  said 
money,  or  any  part  thereof,  was  in  fact 
made;  and  the  defendant  had  no  right  or 
authority  to  charge  back  said  amount  to 
said  insurance  company,  and  is  estopped  to 
claim  that  said  transaction  was  a  loan,  or 
to  assert  any  claim  against  said  insurance 
company  on  account  of  said  note,  and  is  es- 
topped from  claiming,  that  said  $60,000  was 
not  a  part  of  the  capital  of  said  Insurance 
company,  and  is  estopped  from  claiming  that 
said  insurance  company  remained  bound  to  it 
on  account  of  said  plaintiff's  action,  and  was 
bound  to  repay  said  money  to  it,  and  is  es- 
topped to  deny  that  said  sum  of  $60,000  was 
on  deposit  in  said  defendant  bank.  He  says 
that  the  said  $60,000  are  a  part  of  the  assets 
of  said  Insurance  company,  and,  as  receiver 
aforesaid,  he  is  entitled  to  same,  and  the 
said  defendant  is  Justly  Indebted  to  him  in 
said  amount,  together  with  six  per  cent,  per 
annum  interest  thereon  from  the  date  of  fil- 
ing the  original  petition  herein.  The  public 
and  those  dealing  with  said  Insurance,  and 
who  are  now  interested  In  the  assets  of  said 
company,  were  deceived  and  misled  by  the 
aforesaid  secret  arrangement  and  agreement 
of  the  defendant  and  said  company,  and  the 
said  insurance  commissioner  was  deceived 
and  misled  thereby,  and  the  said  insurance 
company  and  the  defendant  herein,  well 
knowing  that  said  commissioner  was  Inves- 
tigating the  affairs  of  said  company  for  the 
puriMse  aforesaid,  fraudulently  concealed 
from  said  commissioner  the  fact  that  the  de- 
fendant held  the  said  company  bound  In  any 
amount  on   account  of   said   deposit,   and 
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fraudulently  concealed  the  fact  that  the  said 
note  was  left  with  said  defendant,  or  that 
said  insurance  company  remained  or  at- 
tempted to  remain  liable  to  defendant  on 
said  note  or  for  said  deposit,  and  fraud- 
ulently concealed  from  said  commissioner, 
(or  the  purpose  aforesaid,  the  said  secret  ar- 
rangement by  which  the  defendant  reserved 
the  right  to  charge  back  said  deposit,  and 
treat  the  same  as  a  mere  loan.  He  says  that 
the  said  Skinner's  note  was  worthless,  and 
no  attempt  was  made  by  defendant  to  col- 
lect the  same,  and  the  whole  arrangement 
by  defendant  and  said  company  was  a  fraud- 
ulent scheme  and  device  to  deceive  and  mis- 
lead the  said  commissioner  and  public  gen- 
erally as  to  the  solvency  of  said  company, 
and  to  enable  it,  when  insolvent,  and  known 
to  be  Insolvent  by  defendant  and  said  com- 
pany, to  continue  business,  and  the  same 
did  in  fact  deceive  and  mislead  the  public 
and  those  dealing  with  said  company,  and 
cause  to  the  present  creditors  and  policy 
holders  a  loss  of  more  than  $60,000.  Where- 
fore the  plaintiff  prays  as  in  the  original 
petition  be  has  prayed,  and  for  Judgment 
against  the  defendant  for  the  sum  of  $60,- 
000,  with  six  per  cent,  per  annum  Interest 
thereon  from  the  filing  of  the  petition  herein 
until  paid,  and  for  his  costs  herein,  and  for 
all  proper  relief,  and  for  the  said  sum  of  $1,- 
131.65  wrongfully  charged  to  said  company 
as  Interest  aforesaid." 

By  consent  of  parties,  the  demurrer  filed 
and  sustained  to  the  second  paragraph  of  the 
original  petition  shall  be  considered  and  tak- 
en as  a  demurrer  to  the  amended  petition 
this  day  filed. 

On  the  8th  day  of  October,  1808,  the  cir- 
cuit court  adjudged  that  the  plaintiff  could 
not  maintain  this  suit,  for  the  reason,  in 
substance,  that  the  said  fire  insurance  com- 
pany, of  which  he  Is  receiver,  could  not  main- 
tain the  suit  were  It  a  going  concern,  and 
that  it  has  not,  and  never  had,  any  cause 
of  action,  admitting  every  allegation  in  the 
petition  to  be  true,  against  the  defendant 
The  money  which  plaintiff  seeks  to  recover 
in  this  suit  in  his  capacity  as  receiver,  if  re- 
covered and  In  his  hands  as  receiver,  could 
not,  in  law  or  equity,  or  upon  any  known 

eory  or  principle  of  law,  be  considered,  nor 

ould  they  be,  in  fact  or  In  law,  assets  of 
said  defendant  defunct  corporation.  Neither 
as  assignee  nor  receiver  of  said  defunct  cor- 
poration could  plaintiff  maintain  this  suit. 
The  cause  or  causes  of  action,  if  any,  to  re- 
cover for  the  alleged  fraud  and  deceit  and 
conspiracy  averred  In  the  original  and 
amended  pleadings,  are  In  those  injured 
thereby,  and  not  In  one  of  the  co  tort  feasors, 
or  its  assignee  or  receiver.  "The  demurrer 
to  the  second  paragraph,  original  and  amend- 
ed, sustained;  and  the  court  sets  aside  its 
former  ruling,  oveiTuIlng  the  defendant's  de- 
murrer to  the  first  paragraph  of  the  petition, 
and  sustains  said  demurrer;  and,  as  the 
plaintiff  cannot  amend  bis  petition  to  core 
«3  S.W.— 19 


this  fatal  defect  in  his  petition,  the  same  is 
ordered  to  be  dismissed."  From  this  judg- 
ment rendered  dismissing  his  petition  the 
appellant  prosecutes  this  appeal. 

Counsel  devoted  considerable  attention  to 
the  question  as  to  whether  or  not  the  peti- 
tion stated  a  cause  of  action.  We  are  In- 
clined, however,  to  the  opinion  that  the  peti- 
tion states  a  cause  of  action,  provided  the 
appellant  was  entitled  to  prosecute  the  same. 
It  is  insisted  for  appellant  that  he  is  but 
an  arm  or  officer  of  the  court,  and  that,  un- 
der the  direction  of  the  court,  he  is  author^ 
Ized  to  prosecute  this  suit  for  the  benefit  of 
all  the  creditors  of  the  insurance  c<»npany. 
The  appellee  very  earnestly  contends  that 
the  appellant  is  not  entitled  to  prosecute  the 
suit,  even  if  a  cause  of  action  existed  in  favor 
of  a  creditor  or  stockhold^  of  said  insur- 
ance company;  the  contention  of  appellee 
being  that  the  Insurance  company  could  not 
recover  upon  the  cause  of  action  st§ted  in 
the  petition,  and  that  the  receiver  is  not  en- 
title to  prosecute  any  action  that  the  assign- 
or, the  Insurance  company,  could  not  prose- 
cute; It  is  further  contended  for  apptilee 
that  nothing  passed  by  the  assignment,  ex- 
cept such  rights  as  the  assignor  then  pos- 
sessedt  and  that,  for  the  reason  that  the  as- 
signor could  not  maintain  such  a  suit  as  this, 
the  appellant  is  also  precluded  from  main- 
taining the  action.  We  have  not  been  re- 
ferred to  any  cases  decided  by  this  court  ex- 
actly like  the  one  at  bar.  Bank  v.  Stone,  80 
Ky.  121-123,  is  cited  for  appellee.  The  court. 
In  discussing  that  case,  does  hold  that  as- 
signees are  deemed  to  possess  the  same  eq- 
uities only  aa  the  debtor  himself.  It  Is  fur- 
ther stated  on  page  123  as  follows:  "We 
are  of  opinion  that  the  assignee,  Jones,  while 
he  represents  the  creditors,  can  acquire  ^or 
them  no  greater  rights  than  they  themselves 
could  have  enforced  before  the  assignment, 
and  that  he  holds  the  estate  of  the  bankrupt, 
Whaley,  Just  as  the  latter  held  It,— subject 
to  the  lien  of  Brown,  who  may  be  said  not 
only  to  possess  an  equitable,  but  a  legal, 
lien  for  his  debt."  It  will  be  seen  that  the 
assignee  here  spoken  of  was  an  assignee  in 
bankruptcy,  and  the  question  under  consid- 
eration was,  in  effect,  a  question  of  priority 
of  liens.  In  Brldgford  v.  Barbour,  80  Ky. 
534,  the  court,  In  discussing  that  case,  said. 
In  substance,  that,  although  authorities  enti- 
tled to  much  consideration  have  been  ad- 
duced by  counsel  sustaining  the  position  that 
an  assignee  for  the  benefit  of  creditors  gen- 
erally is  a  purchaser  for  value,  this  court 
since  the  argument  had  In  this  case,  and 
after  a  careful  consideration  of  the  author- 
ities on  each  side  of  the  question,  has  ad- 
Judged  that  such  an  assignee  Is  not  a  pur- 
chaser for  value;  that  be  stands  in  the  shoes 
of  the  debtor,  his  assignor,  and  can  assert  no 
equity  that  the  debtor  himself  could  not 
assert.  The  case  of  Malders  v.  Culver's  As- 
signee, 62  Ky.  165,  is  cited  by  appellee.  It 
will  be  seen  that  the  queatloa  under  ooiHld- 
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eratlon  In  the  case  sapra  was  whether  or 
not  a  creditor  could  set  aside  a  fraudulent 
transfer  of  property  made  by  an  assignor 
before  he  made  a  roltmtary  asssifcniucrit 
The  court  quoted  with  seeming  approval  the 
case  of  Brownell  ▼.  Curtis,  10  Paige,  21S, 
as  follows:  "It  was  decided  that,  where 
an  inBoIvent  debtor  makes  a  fraudulent  tcasB- 
fer  of  his  property,  he  cannot,  by  an  as- 
signment wholly  volnnt&ry,  take  away  the 
right  of  hlB  credttotB  generally  to  set  aside 
such  fraudulent  transfer,  and  transfor  thait 
right  to  his  own  assignee  for  the  benefit  of 
preferred  creditors,  or  all  of  his  creditors 
equally."  The  court  further  said:  "Ao> 
cording  to  this  decision,  the  right  of  appel- 
lant to  set  aside  the  trandnlent  transfer  ot 
the  money  and  slaTes  for  the  benefit  of  hie 
daughter  was  not  taken  away  by  the  deod 
of  Clitrer  to  Dent.  This  doctrine  is  recog- 
nised, and  the  case  supra  referred  to  and 
appro^,  ta  Browning  t.  Hut,  6  Barb.  81." 
The  court  further  quoted  with  seeming  ap- 
proval from  the  opinion  in  Iieach  t.  Kelsey, 
7  Barb.  4T0,  as  follows:  "The  court  said 
the  only  grounds  relied  on  by  the  appellants 
counsel  are:  First,  that  the  plaintiff  cannot 
maintain  this  action,  inasmuch  as  it  appexn 
that  after  the  sale,  and  before  the  com- 
mencement of  this  suit,  Kelsey  bad  nuule  a 
general  assignment  in  favor  of  all  his  cred- 
itors. It  is  supposed  that  this  claim  passed 
by  the  assignment,  and  can  only  be  aE»erted 
by  the  assignee.  This  is  a  mistake.  The 
general  assignee  takes  no  claim  which  the 
assignor  could  not  enforce.  His  title  is  de- 
rlTRtlve,  merely,  and  the  assignor  would  be 
estopped  from  asserting  his  own  fraud  In  a 
suit  against  his  fraudulent  vendee."  The 
(H)urt  further  said:  "The  same  principle  Is 
asserted  In  Bunill,  Asstgnm.  p.  332,  and  must 
be  regarded  as  authoritatively  settled."  As 
before  stated,  we  hare  been  referred  to  no 
case  In  which  the  right  of  an  assignee  or 
receiver  to  prosecute  a  suit  of  this  kind  had 
been  decided.  The  majority  of  the  court, 
however,  are  of  opinion  that  Inasmuch  as 
the  insurance  company  could  not  have  re- 
covered any  part  of  the  money  in  question 
from  the  bank  upon  the  grounds  relied  on 
in  tbe  petition  herein,  and  being  of  the  opln- 
Inn  that  the  act  of  March,  1891  (now  section 
84,  Ky.  St.),  does  not  affect  this  action.  It 
necessarily  follows  that  the  receiver,  the 
appellant  cannot  prosecute  this  action.  The 
Judgment  Is  therefore  affirmed. 

WHITB,  J.,  dissenting. 


BTICB  V.  CARTER  «t  al.« 

(CSonrt  of  Appeals  of  Kentucky.    June  19, 

1901.) 

BENEFIT  SOCUmES— CONSTRTJCnOK  OF  Wlliti 
DISPOSING  OF  BENEFIT  BTJND. 
Under  the  charter  of  the  Kentucky  Grnn- 
gers'  Mutual  Benefit  Association,  providing  that 

» Reported    br    Edward   W.    HInes.    Esq.,    ot    the 
ynultlort  bar,  aad  tormorly  itata  reporter. 


the  fund  created  thseeby  for  the  benefit  of  the 
widow  and  chiidiea  of  deceased  members  shall 
be  paid  to  them  upon  (he  death  of  a  member, 
unless  be  has  left  a  will  otherwise  distributing 
the  fund,  tbe  will  of  a  mam)>er,  beqoeatiiiug 
all  bis  estate,  including  his  life  insurance,  tu 
bis  wife,  to  be  used  by  her,  after  the  payment 
of  debts,  "for  her  own  and  my  cliildren's  bene- 
fit, as  she  may  think  proper,"  bequeaths  to  the 
widow  the  enMve  benefit  land,  to  ke  used  a> 
she  sees  proper. 

Appeal  from  cirealt  court,  Warren  county. 

"Not  to  be  officially  reported." 

Actlone  by  Katie  Oarter  and  cfth&ea  against 
Martha  J.  Stlce  and  others  on  the  bond  of 
Martha  J.  Btice,  as  guardian.  Judgment  for 
plaintUCs,  and  def«idant  Uartha  3.  Stlce  ap- 
peals.   Reversed. 

Mitcheli  &  Du  Bose,  tar  appellant  P.  F. 
Bdwards  and  Lewis  McQuovn,  for  jytpellees. 

GUFPT,  J.  A.  H.  Stlce,  of  Warren  county, 
Ky.,  died  in  September,  188S,  aifter  first  hav- 
hvg  made  and  ptiblished  his  last  will  and  tes- 
tament, wliich  was  duly  probated  tn  the 
Warren  county  court  Bald  Btine  was  a  bidd- 
er of  a  certificate  ef  memberslilp  In  tbe  Ken- 
tacky  Orangers'lltitaal  Benefit  Bodety,  which 
promised  to  pay  ^  to  each  memlter  at  tbe 
time  the  assessment  was  made.  The  appel- 
lant qualified  as  exscntriz  of  decedent,  and 
received  from  said  company  $1,921,  in  fall 
of  the  amount  due  under  the  certificate.  It 
further  a'ppears  that,  before  tbe  company 
weuld  pay  over  the  money,  it  required  her 
to  qualify  as  gnardlan  of  her  chlldrai.  and 
sign  the  receipt  as  executrix  and  guardian. 
There  were  at  the  time  10  children;  the  ap- 
pellee Martha  Tunks  being  then  a  married 
woman,  but  under  Zl  years  of  age.  Two  of 
the  children  died  in  infancy,  without  de- 
scendants. The  appellees  institnted  separate 
suits  against  the  appellant  and  her  snreties 
in  the  guardian  bond,  claiming  (240.83,  with 
interest.  In  biennial  rests,  at  the  rate  of  C 
per  cent  from  the  28th  of  December,  1S63. 
The  two  salts  were  consolidated  and  heard 
together.  The  answer  denies  that  appellant 
collected  any  of  said  money  as  guardian,  but 
received  the  same  as  executrix  of  her  hus- 
band and  as  legatee  under  his  will.  The  an- 
swer shows  that  tbe  appellant  paid  off  a  debt 
of  about  $540,  which  was  a  lien  debt  upqs 
the  land  owned  by  decedent;  that  the  dwen- 
Ing  house  was  burned  soon  after  the  death 
of  decedent,  and  no  Insurance  on  it;  and  that 
appellant  built  a  new  house  for  the  family  to 
reside  in.  Some  other  payments  and  ex- 
penses are  set  out  It  f  artlier  appears  tiiat 
the  ages  of  the  children  ranged  from  about 
2  to  20  years  at  the  time  of  decedent's  death. 
The  testimony  tends  to  sustain  the  conten- 
tion of  appellant  as  to  these  payments,  as 
well  as  to  her  care  of  the  minor  chlldroi  left 
with  her  at  the  death  of  the  decedent 

It  is  the  further  contention  of  appellant 
that  the  money  dtie  upon  said  certificate  was 
devised  to  her  under  the  will  of  hex  bnsband, 
and  that  appellees  were  not  entitled  to  any 
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part  tbereof.  We  c«ip7  aa  foUowa  from  the 
wUl:  "I,  A.  M.  Stloe,  of  the  county  of  Vf  al- 
ien and  state  of  Kentacky,  do  hereby  make 
this,  my  last  will  and  testament.  I  give,  de- 
TiiBe,  and  bequeath  my  estate  and  property, 
real  and  personal,  as  foUows:  To  my  wife, 
Maliaaa  Jane,  I  give,  devise,  and  begseath 
all  my  estate,  real  aiid  peiaooal,  Including 
my  life  tasara&ce,  with  the  undentamdloK 
that  all  my  Just  debts  are  to  be  paid  est  of 
my  life  policy,  to  be  used  by  my  said  wUe 
for  her  own  and  my  children's  benefit,  as 
she  may  think  proper.  Bat,  In  case  my  said 
wife  should  marry,  then  she  shall  be  made 
an  equal  heir  with  each  of  my  childBen. 
•  •  •"  Decedent  also  appointed  his  wife 
sole  «xecutriz,  without  being  requh<ed  to 
give  secnrlty.  It  seems,  from  2  ftess.  Acts 
1876,  p.  41,  I  12,  part  of  the  charter  of  the 
Kentucky  Grangers'  Mutual  Benefit  Aseoda- 
tlon,  that  It  is  provided  that  the  funds  are  to 
be  paid  for  the  benefit  of  the  widow  and  chil- 
dren of  the  deceased  member.  By  section  13 
it  Is  provided  that  the  fund  created  In  sec- 
tion 12  f<»r  the  benefit  of  the  widow  :and 
children  of  the  deceased  member  shall  be 
paid  to  them  by  the  society  within  60  days, 
or  to  their  trustees,  In  the  discretion  of  the 
soclet?,  snbject,  however,  to  be  approprialnd 
for  their  benefit,  ^are  and  share  alUse.  If 
the  deceased  should  have  a  will  otherwise 
distributing  it,  then  it  Is  to  be  appropriated 
according  to  ids  will.  It  seents  to  us  that 
the  true  construction  of  the  will  in  QHeatidn 
is  that  the  entire  sum  of  money  was  be- 
queathed to  the  wife,  to  be  used  as  she  saw 
proper.  This  being  tr«e,  it  follows  that  the 
eourt  below  erred  In  rendering  a  Judigment 
against  the  api^ellant  for  uiy  sum.  The 
Judgment  appealed  from  Is  therefore  revess- 
ed,  and  the  cause  remanded,  with  directien 
to  set  aside  the  Judgment  and  dismiss  the 
petition  at  the  appellees. 


BITKHm  et  al.  v.  MBROKIi  et  «!.» 

(Court  of  Appeals  of  Kentucky.    Jime  14, 

1901.) 

APPEALS— PRESUMPTION  IN  PAVtlR  OP  JTTDO- 
MHNT  —  MORTGAGES  —  VALIDITY  OK  JtlDG- 
MENT  BARaiNO  PRIOK  LIBN  —  AfiSIONEB 
BOUND   BY  JUDGMENT  AOAINST  ASSIGNOK. 

1.  Upon  appeal  from  a  judgment  dismissing 
an  action  on  the  ground  that  it  was  barred  hy 
a  former  adjudicntion,  the  record  of  the  former 
action  r«<id  as  evidence  in  the  lower  court  not 
being  copied  into  the  transcript,  it  will  be  pre- 
sumed that  It  authorized  the  finding  of  the 
trial  court  as  to  what  it  contained. 

2.  A  judgment  which  follows  the  prayer  of 
the  petition  is  not  void,  though  the  averments 
of  the  petition  afllrmatiTely  show  that  there  is 
no  cause  of  action. 

8.  In  an  action  to  enforce  a  mortgage  Hen, 
G..  the  original  holder  of  a  street  apportion- 
ment warrant  which  was  a  superior  lien  on  the 
property,  being  made  a  defendant,  and  called 
upon  to  assert  his  claim,  if  any  be  had,  or  be 


'  aeporUd    by    Edward    W.    Htnea,    Esq.,    «t    tba 
Franklort  bar,  and  formerly  stata  raportar« 


forever  baxxed,  and  having  failed  to  answer, 
a  judgment  for  a  sale  of  the  property  to  satisfy 
plaintifFs  lien,  and  barring  G.'s  claim,  was  not 
void  as  to  G.,  however  erroneous  it  may  have 
keen;  plaintiff  being  nq aired  by  Civ.  Ode 
Prac.  i  ^92,  to  make  all  other  lieaholdeis  j*r- 
ties  defendant. 

4.  The  judgment  being  vaUd  as  to  O.,  was 
vnlld  as  to  one  to  whom  he  had,  prior  to  the 
action,    assigned  his  daim  without   notice   to 

flaintiff;   it  being  provided  by  C5v.  Code  Prac. 
19,  that  "in  the  case  of  an  assignment  of  a 
thing  in  action  the  action  by  the  assignee  is 
without  prejudice  tr  any  diiceunt,  set-off  or 
defense  now  allowed." 
Cn  Belle  and  Bnmam,  JJ.,  dissenting. 

Appeal  -from  clrcutt  ctrart,  chancery  dirl- 
Blon,  Jefferson  county. 

"To  be  officially  reported." 

Aetion  by  Peter  Bttzer  and  Jotan  R.  Olea- 
Bon  against  Mniy  M.  Hercke  and  John  3. 
Davis  to  enforce  a  Ifen.  Judgment  for  de- 
fendants, and  plalntlffB  appeal.    Affirmed. 

Slmrall  &.  Doolaa,  for  ai^^eUants.  B.  a 
Jc  J.  J.  Davis,  for  app^eea. 


EOBSON,  J.  On  September  4, 1W4,  na  wp- 
porttmuttent  wamnt  for  fl4().52  -was  IsBoad 
b7  the  eltv  eC  LeinlsvUle  In  tavnr  cf  Jotm  R. 
Gleasna  for  tlie  original  eonstmctlai  «f  a 
portion  of  Ijeenet  street,  In  front  of  a  let  then 
ewned  by  DfiitiUda  Schowll,  now  Ijsttlda  Meis- 
ger.  The  warrant  waa  on  the  same  day  as- 
signed by  Gleaaon  to  Peter  Bitser.  Kary  M. 
Mercke  had  at  the  time  a  mortgage  Uen  on 
the  profierty  t»  aeenre  a  note  of  |S00.  On 
October  ID,  1KU6,  she  filed  her  petition  In  the 
JeCeiBon  circoit  court  for  the  foredMore  ef 
the  mortgage,  and  sfiade  Glassen  a  party  de- 
fendant, calling  n|MHa  him  to  set  np  his  ckitm, 
if  any  he  had,  or  tie  forever  baived.  Gleason 
failed  to  answer  tjbe  petition,  and  In  January, 
1697,  a  Judgment  was  entered  in  the  netlcn 
enforcing  the  mortgage  of  Mrs.  Merdce,  and 
barring  Gleason  of  any  lien  on  Uke  property. 
The  property  was  sold  under  the  Judgment 
OB  February  15,  1897,  and  was  purchased 
by  UrsL  Mercke  at  a  little  less  tlian  the 
amount  of  her  debt  The  sale  was  confirm- 
ed, and  deed  ordered  to  be  made  to  her. 
Thereafter,  on  June  21,  1897,  she  sold  and 
conveyed  the  pnqierty  to  John  J.  Davis.  On 
August  24,  1899,  and  before  Davis  had  paid 
for  the  pnqierty,  Bitser  and  Gleason  brought 
this  suit  asking  an  enforcement  of  Uie  Uen 
and  for  a  sale  of  the  lot  thorefor.  Mrs. 
Mercke  and  Davis  pleaded  in  bar  the  Judg- 
ment rendered  in  the  first  case,  which  had 
never  been  appealed  from,  vacated,  or  modi- 
fied. The  appellants,  by  way  of  reply,  al- 
leged that  prior  to  the  Institution  of  that  suit 
Mrs.  Mercke  had  notice  of  the  assignment  of 
the  apportionment  warrant  by  Gleason  to 
Bitzcr,  and  that  Bltzer  was  then  the  owner 
of  it;  also  that  he  had  not,  until  a  few  days 
before  the  Institution  of  the  last  suit,  any 
notice  of  the  former  suit,  or  that  Gleaaon 
had  been  summoned  therein.  He  allegeJ 
that  Davis  still  owed  an  amount  of  the  pur- 
chase money  more  than  Boiliclent  to  pay  his 
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debt,  and  prajed  that  It  be  subjected  tbereto. 
Tbe  proof  shows  concluslTely  that  Mrs. 
Mercke  had  no  notice  of  the  assignment  to 
Bltzer,  or  that  he  had  any  Interest  In  the 
warrant  until  the  Institution  of  this  suit.  Up- 
on these  facts,  the  circuit  court  dismissed 
Bitzer's  suit  against  Mrs.  Mercke  and  Davis, 
holding  that  he  was  precluded  from  assert- 
ing his  Hen  by  reason  of  the  Judgment  in 
the  suit  foreclosing  the  mortgage. 

The  first  question  in  the  case  Is  whether 
Gleasbn,  if  he  had  not  assigned  the  claim  to 
Bitzer,  could  himself  have  maintained  this 
action,  notwithstanding  the  Judgment  pleaded 
in  bar.  The  record  of  that  case  is  not  cop- 
ied In  the  transcript  It  is  referred  to  as  a 
part  of  the  answer,  and  was  evidently  be- 
fore tbe  chancellor  when  he  decided  tbe  case, 
as  shown  by  his  opinion,  which  is  as  fol- 
lows: "Gleason  was  unquestionably  the  rec- 
ord holder  of  the  street  warrant,  and  the 
evidence  shows  that  Mrs.  Mercke,  tbe  mort- 
gagee, had  no  notice  whatever  that  Bitzer 
had  any  interest  in  the  warrant  She  pro- 
ceeded properly  against  Gleason.  He  was 
served  with  process  in  case  12,213,  read  in 
this  case  as  evidence,  and  the  Judgment  there- 
in passed  upon  bis  rl^ts.  That  Judgment  is 
still  in  force,  and  being  voidable  at  most 
and  certainly  not  void,  it  must  be  heeded 
until  it  is  reversed  or  set  aside  by  the  tribu- 
nal having  Jurisdiction  to  do  so.  Nor  can 
the  plaintiff's  claim  that  his  Hen  be  trans- 
ferred to  tbe  unpaid  purchase  money  owing 
by  Davis  be  sustained.  His  claim  was  not 
by  contract  with  Mrs.  Mercke,  but  was  given 
by  statute  against  the  land.  He  cannot  sue 
Mrs.  Mercke  for  a  personal  judgment  and 
cannot  therefore,  subject  her  personalty  to 
the  payments  of  her  debts  by  attachment  or 
otherwise.  Neither  can  it  be  said  that  the 
petition  recognized  bis  claim.  It  expressly 
called  upon  him  to  set  It  up  or  be  barred  for 
failure  to  do  so.  The  Judgment  followed  the 
prayer  of  the  petition,  and  barred  Oleason 
for  failing  to  assert  his  claim,  though  duly 
notified.  The  Judgment  was  entirely  regular, 
and,  the  court  having  Jurisdiction  to  render 
it  it  cannot  now  be  annulled  by  this  court 
even  though  It  were  inclined  to  do  so.  Ulea- 
son  or  Bitzer  had  ample  time  to  appeal  from 
that  judgment  after  It  was  discovered  by 
Bitzer."' 

It  has  been  often  held  that  where  a  record 
read  in  evidence  Is  not  copied  in  the  tran- 
script It  will  be  presumed,  on  appeal,  to  sup- 
port the  finding  of  the  trial  court  The  chan- 
cellor'a  opinion  shows  that  this  record  was 
read  in  evidence  before  him.  It  also  shows 
that  he,  having  the  record  before  him,  came 
to  tbe  conclusion  that  the  petition  did  not 
recognise  Gleason's  claim,  and  that  the  Judg- 
ment followed  the  prayer  of  the  petition. 
This  court.  In  the  absence  of  the  racord,  can- 
not iiresnme  that  the  chancellor  erred. 
Though  the  allegations  of  appellee's  answer 
were  Insufficient  still  there  was  no  demurrer 
to  the  answer.    The  case  was  submitted  upon 


the  pleadings  and  proof,  and  the  defect  in 
the  answer  was  cnred  by  the  evidence  and 
Judgment  The  chancellor's  Judgment  does 
not  rest  upon  the  allegations  of  the  answer, 
but  upon  the  contents  of  tbe  record  Itselt 
On  the  facts  found  by  tbe  chancellor,  the 
question  presented  is  whether  a  Judgment 
which  Is  prayed  in  the  petition  and  is  within 
the  subject-matter  of  the  action  is  void,  be- 
cause not  warranted  by  the  allegations  of  the 
petition. 

Mrs.  Mercke  wished  to  foreclose  her  mort- 
gage. The  record  showed  a  lien  In  favor  of 
Gleason  on  tbe  property  for  an  apportionment 
warrant  of  $140.52.  In  order  to  foreclose 
her  mortgage,  she  was  required,  under  sec- 
tion 692  of  the  Civil  Code,  to  make  all  other 
Ilenholders  parties  defendant  to  the  action. 
The  purpose  of  this  section  is  to  sell  the  en- 
tire title  to  the  property,  so  that  purchasers 
will  be  encouraged  to  bid  at  such  sales,  and 
sacrifice  of  the  property  avoided.  Mrs. 
Mercke,  therefore,  made  Gleason  a  defend- 
ant to  her  petition,  and  prayed  that  he  be 
barred  of  all  claim  if  he  failed  to  set  up  his 
lien.  He  was  duly  served,  and,  failing  to 
plead.  Judgment  was  entered  in  bar  of  his 
lien,  and  for  a  sale  of  the  property  onder 
the  mortgage.  This  judgment  is  now  at- 
tacked collaterally,  and  the  only  question  Is, 
Is  It  void?  In  Vanfieet  Coll.  Attack,  S  17,  the 
rule  Is  thus  stated:  "The  doctrine  of  col- 
lateral attack  denies  any  validity  -whatever 
to  the  former  adjudication,  while  that  of  res 
Judicata  admits  its  entire  validity,  and  sim- 
ply denies  the  scope  claimed  for  it  There 
Is  littie  similarity  between  the  two  doctrines. 
Collateral  attack  involves  the  Jurisdiction  o'f 
the  court  and  denies  Ita  power  to  act  at 
all,  while  res  Judicata  merely  involves  the 
question  concerning  what  was  actually  con- 
tested and  decided  In  the  trial.  The  doc- 
trine of  collateral  attack  has  nothing  to  do 
with  the  issues  or  the  matters  contested  on 
the  trial.  A  Judgment  on  default  without 
any  Issue  Joined  or  contest  made.  Is  Just 
as  Invulnerable  against  a  collateral  attack  as 
one  rendered  on  Issue  Joined  after  a  con- 
test *  *  *  Right  here,  on  the  question  of 
issues,  is  where  many  decisions  have  gone 
astray  In  deciding  cases  of  collateral  attack, 
holding  the  defendant  not  concluded  on  some 
matter  because  no  Issue  or  direct  allegation 
was  made  about  it  and  failing  to  notice  that 
the  absence  of  an  allegation,  or  a  defective 
one  merely,  made  the  plaintiff's  complaint 
or  petition  bad  on  demurrer,  and  that  the  de- 
fendant was  called  upon  to  bring  forward 
any  and  all  defenses  he  might  have,  either 
of  law  or  fact  and  that  a  Judgment  neces- 
sarily lArred  all  his  rights  in  the  subject- 
matter  then  in  suit"  The  subject-matter 
in  suit,  in  the  action  brought  by  Mrs.  Mercke, 
was  the  sale  of  the  property  for  the  satis- 
faction of  the  Hens  on  It  To  order  the  sale, 
tne  court  had  to  determine  the  existence  or 
nonexistence  of  the  Hens,  and,  if  he  erred,  it 
was  error  of  law  merely,  so  far  as  he  kepf 
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within  the  subject-matter  of  the  suit.  The 
Judgment  which  was  rendered  being  prayed 
In  the  petition,  however  erroneous  It  may 
hare  been,  was  not  void.  It  Is  Insisted  for 
appellant  that  the  allegations  of  the  petition 
In  that  case  showed  that  Gleason  had  a  valid 
claim  against  the  property,  and  it  Is  main- 
tained that,  therefore,  the  Judgment  of  the 
court  holding  otherwise  was  void.  The  con- 
clusion does  not  follow  from  the  premises. 
Section  763  of  the  Civil  Code  of  Practice 
pi-ovldes  that  neither  a  void  Judgment  nor 
one  that  may  be  corrected  by  the  court  ren- 
dering It  on  motion  may  be  reversed  by  this 
court  until  a  motion  to  set  it  aside  has  been 
made  in  the  Inferior  court  Under  this  sec- 
tion, the  question  has  often  arisen  whether 
an  appeal  could  be  taken  from  a  Judgment 
before  a  motion  to  correct  it  was  made  in  the 
lower  court,  and  in  a  number  of  these  cases 
precisely  the  question  made  in  this  case 
arose.  Thus,  In  Bunger  v.  Hart,  3  Ky.  Law 
Rep.  518,  a  Judgment  had  been  entered  upon 
a  note  for  more  than  the  allegations  of  the 
petition  warranted,  but  the  Judgment  fol- 
lowed the  prayer  of  the  petition.  It  was 
held  an  error  of  the  court,  and  the  Judgment 
was  reversed,  without  a  motion  in  the  lower 
court  to  set  It  aside.  According  to  the  rule 
relied  on  for  appellant,  the  judgment  In  that 
case  for  money  that  the  petition  showed  no 
right  to  recover  was  void.  In  Beard  v.  Mc- 
Kay, Id.  379,  where  the  same  thing  oc- 
curred, except  that  the  prayer  of  the  peti- 
tion did  not  include  the  sum  adjudged.  It 
was  held  a  clerical  error.  But  even  in  that 
case  it  was  not  held  that  the  Judgment  was 
void.  In  Tong  v.  Elfort,  80  Ky.  152,  a  judg- 
ment was  entered  against  heirs  without  an 
allegation  that  they  had  received  assets, 
and  It  also  Included  a  credit  pleaded  in  the 
answer,  and  not  denied.  Yet  this  judgment 
was  held  to  be  merely  erroneous,  and  was 
reversed.  In  Pepper  v.  Thomas,  85  Ky.  (589, 
4  S.  W.  297,  judgment  was  rendered  allot- 
ting dower  In  an  entire  tract  of  land  describ- 
ed In  the  petition  when  plaintiff  was  enti- 
tled to  dower  in  onljt  one-third  of  it,  yet  it 
was  held  that  the  Judgment  was  not  void, 
and,  after  the  expiration  of  the  term,  the 
court  had  no  power  to  set  it  aside.  In  Klm- 
brough  V.  Harbett  (Ky.)  60  a  W.  836,  judg- 
ment had  been  entered  on  a  petition  in  equi- 
ty adjudging  plaintiff  a  lien  on  a  tract  of 
land,  and  directing  a  sale  of  the  land  for  the 
payment  of  his  debt.  The  defendant  thai 
imdertook  to  attack  the  Judgment  collateral- 
ly, in  a  separate  action,  on  the  ground  that 
the  allegations  of  the  petition  showed  that 
the  plaintiff  had  no  Hen  on  the  land.  The 
court  said:  "We  need  not  determine  wheth- 
er the  petition  was  sufficient  to  entitle  ap- 
pellant to  relief  In  equity.  The  court  had 
Jurisdiction  of  the  parties  and  of  the  subject- 
matter,  and.  If  he  erred  in  determining  tlie 
relief  to  be  awarded  appellant,  this  did  not 
render  the  Judgment  void.  The  question 
what  relief,  if  any.  the  appellant  was  en- 


titled to  under  the  allegations  of  the  petition, 
which  were  confessed  by  appellee's  failure  to 
answer,  was  necessarily  presented  to  the 
court  when  the  case  was  then  submitted, 
and,  if  he  erred  In  his  decislMi,  the  only 
way  to  correct  It  was  by  appeal.  Hardin  v. 
Hardin,  6  Ky.  Law  Rep.  662;  Bridgford  v. 
Fogg  (Ky.)  14  S.  W.  600;  Oheathan  v.  Whit- 
man, 86  Ky.  614,  6  S.  W.  506.  No  appeal  has 
been  taken  from  that  judgment  It  remains 
in  full  force.  The  court  below,  after  the  ex- 
piration of  the  term  at  which  it  was  ren- 
dered, had  no  power  to  vacate  or  modify  it 
except  upon  the  grounds  set  out  in  section 
618  of  the  Civil  Code  of  Practice,  none  of 
which  are  alleged."  To  same  effect,  see 
Blackburn  v.  Mann,  8  Ky.  Law  Rep.  767; 
Christy  V.  Garrlty  (Ky.)  22  8.  W.  158;  Pey- 
ton V.  Moore,  12  Ky.  Law  Rep.  121;  Black- 
well  V.  McBrlde,  14  Ky.  Law  Rep.  760; 
Moss  V.  Wolf,  16  Ky.  Law  Rep.  398;  Vretm. 
Judgm.  Si  135-135a. 

The  authorities  relied  on  for  appellants  do 
not  conflict  with  the  foregoing.  As  has  been 
said  by  the  United  States  supreme  court,  if 
in  an  action  for  money  the  court  should  sen- 
tence the  defendant  to  Imprisonment  In  the 
penitentiary,  or  In  an  action  for  the  pos- 
session of  real  estate  the  court  should  ad- 
judge the  probate  of  a  will,  the  Judgment 
would  undoubtedly  be  void.  Windsor  r.  Mc- 
Veigb,  98  U.  S.  274,  23  L.  Ed.  914.  But  the 
line  must  be  drawn  somewhere  between  er- 
ror of  the  court  and  want  of  jurisdiction. 
All  the  cases  concede  this,  and  there  seems 
to  be  no  real  authority  for  the  proposition 
that  a  Judgment  may  be  attacked  collateral- 
ly for  a  defect  In  the  pleadings.  The  case  of 
Strobe  v.  Downer,  13  Wis.  10,  80  Am.  Dec. 
700,  involved  a  common-law  foreclosure, 
which  is  entirely  a  different  proceeding  from 
that  established  by  our  Olvil  Code  of  Prac- 
tice. In  the  subsequent  case  of  Allle  t. 
Schmltz,  17  Wis.  160,  the  same  court  em- 
phatically repudiated  the  doctrine  relied  on 
for  the  appellant  In  that  case  a  bill  in 
equity  for  partition  was  filed  against  a  hus- 
band and  wife.  In  which  it  was  alleged  that 
the  wife  owned  an  undivided  one-third  of  the 
land.  Without  answer,  a  decree  was  ren- 
dered that  the  husband  and  wife  owned  the 
undivided  one-third,  and  it  was  set  off  to 
them  jointly.  Afterwards  the  wife  sought 
to  recover  the  land  on  the  Idea  that  the  de- 
cree was  void  so  far  as  the  husband  was  con- 
cerned, but  the  court  held  it  was  not  void, 
and  could  not  be  attacked  collaterally.  We 
therefore  conclude  that  the  judgment  in  ques- 
tion was  not  void,  however  erroneous  it  may 
have  been,  and  was  conclusive  on  Gleason 
if  he  had  remained  the  owner  of  the  appor- 
tionment warrant 

It  remains  to  determine  whether  it  IB  also 
conduBlve  upon  his  assignee  Bitzer.  Under 
section  19  of  the  (Tode  of  Practice,  "In  the 
case  of  an  assignment  of  a  thing  in  action 
the  action  by  the  assignee  is  without  preju- 
dice to  any  discount.  set-olT  or  defenae  now 
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aUowed,"  and  hj  ateOaa  474  ot  the  B>n- 
tuck7  Statutet,  bonds,  bllU,  or  notes  aie  a«- 
lisnable  s»  aa  to  veat  tbe  right  of  action 
iB  tke  aaaigaee^  but  not  U>  Impair  the  right 
ta  any  defense^  discount,  or  oOset  that  the 
defendant  had  before  aetlce  of  the  assign- 
meat.  While  tills  section  only  applies  to 
Umds,  billst  or  notes  for  money  or  proper- 
ty, the  role  it  axmouncea  la  toNowed,  naiex 
section  19  of  the  Cad*  o£  Practice,  In  the  case 
at  an  assignment  ef  a  thing  in  aetien,  when 
the  assignment  is  net  aBthorised  by  atatnte; 
and  tile-  action  by  the  asalgnee  ta  witbovt 
urejiidice  ta  any  detenae  ac^ulced  by  the 
defeadant  wltboot  notice  of  the  asslgnmat. 
2  Pom.  Eq.  Jnr.  U.  702,  TOi.  By  reasea  etf 
her  mortgage,  Mrs.  Hercke  was  in  einiiity 
tke  owner  of  an  intareet  in  the  lot  t»  tJke 
exteat  of  her  debt  On  tills  pcoperty  tba 
agiportiaiHnent  watiant  \raa  alao  a  lien,  it 
wum  M.  lien  on  tke  entire  atle,  kKiodlng  tiie 
equitable  title  of  Mrs.  Movcke.  If  she  bed 
paid  eff  the  Itai  to  GUeeson  while  he  was 
ttm  record  holder  o£  It^  witkont  notice  of  the 
assigaiDent  to  Bilzet;  ske  vofidd  ckarly  hasDe 
been  irratected.  .Any  other  defense-  wklch 
Ae  aequiited.  agninat  eUeaaaa  in  good  fkttk. 
and  w^tbovt  notioe  of  the  asslgnnieDt  i>  ae 
fnUy  within  tke  nile  •>  a  pajneat  tay  ker 
woald  kave  been.  The  pBrpose  of  the  rule 
Is  to  protect  the  deCeadant  in  adi  detoaua 
aoqulMd  ia  good  faltk  betare  notice  of  the 
aaaigaBwut  if  tke  Jwigawat  barrtag  Olaa- 
son  dUi  not.  protect  ker  against  Bitaer  irbem 
ske  tad  aa  nodce  eC  tke  aaalgaBient,.  tbca 
ttM  pnepoee  of  ttte  atatato,  in  racmltinir  aU 
Uon  boldera  to  be  aaade  defeadanta  to  the 
aetten,  wvnld  be-  defaated,  and  a  pnnchaBer 
at  suck  sales  woaM  naree  kaeiar  wlien  he 
waa  aafie  in  koyins  tlie  pcopenty^  Dor  an 
aaanniTt  at  dUigenae  oeuld  pv«4cct  him  fnam 
aeeiet  aasigiBaaBti^  yrlilch  migM  be  aaaerted 
agalnat  htan,  atthcavfa  ail  the  holders  of 
UcMB,  Bo>  far  ae  tke  oKord:  showed,  wene 
laujumy  betore  thecnurti  By  leaaen  of  the 
jndgaaent  to  the  flireslosure  caee^  and  hec 
IHirehase  <rf.  tke  puuperliji  onder  It,  'Sixm, 
SteEcfte  aeviiiiad  all  ttke  tttle  of  the  paotiea  to 
Vm  aetian  in<  tke  vaopcrty,  md  Oteaoon  waa 
eatopyad  t»  aaati  t.  anty  title  aa  against  hea. 
Tlris  deHense  aegpriaed  ky  her  agalnat  GUe^ 
■on,  tvitttDUt  notice  (tf  the  asadgnaacDt  to 
Bitaer,  is  eqimliy  aracilatole'  agalnat  Bitzec; 
for  otiierwlse  tbere  woald  im  no  secaeity  in 
titles  oikainad  at  ^udiekfl  sales.  The  judg^ 
meat  of  tlie  diancaUor,  being  ia  accord  witii 
tbcse  views,  la  alOnnfid. 

BUBNAIC,  J.  (dtaBeBfUngDu  That  'me  may 
deairiy  uadevstaadi  the  legal  ^ueatikms  in^ 
v<dved  upon  thte  appeal,  it  la  naoesaaay  that 
a  brief  summary  of  the  facte  eat  oC  widcta 
the  lltlgatton  gnew  sbeald  ba  sectted  to  chro- 
nological order.  Ooi  tke  4th  af  Septesnbec 
iShi,.  an  aiipoEtienmeBt  wanant  fee  91.4d:SB 
was  Issued  by  th*  city  at  LoutorlUe  in  faivar 
of  iekn  IL  Oleaaoa  five  tke  original  esnetmc- 
tioB.  at  tkai  poctlon  of  tocnat  atre^  in  front 


of  a  lot  60  by  166  feet,  on  the  comer  o£ 
I^ocust  and  Charlton  streets,  owned  at  that 
time  by  Mafllfia  Schn^,  who  became  by 
marriage  Matilda  Meisger.  This  warrant 
waaon  the  aame  day  transferred  and  assigned 
by  Gleason  to  P^ier  Biteo;.  On  Qctol>er  10, 
1896,  Mary  M.  Uercke  filed  her  petition  in 
the  Jefferaon  circuit  court  against  J.  C.  and 
Matilda  Meisger  (n6e  Schn^),  for  the  oi- 
forcement  of  a  mortgage  lien  to  secure  the 
payment  of  a  note  ijor  $300,  held  by  lier  upon 
tke  aame  lot  She  made  J.  B.  Gleason  a 
party  defendant,  Iiavlng  dlscorered  from  the 
Beeorda  ot  the  board  of  public  works  the 
exiet^uee  «i  appontioument  warrants  previ- 
owiy  lamed  to  him  against  thie  same  proper- 
ly. The  petition  set  forth  the  wanant  atand- 
inc  ia  Qleason'B  name,  gLving  the  date,,  tke 
amount  tkereef,  and  the  name  of  the  party 
against  whom  issued,  and  called  upon  GUea- 
aata  to  aet  up  his  claim  tliereuoder,  a^  pro- 
Tided  by  section  602  of  the  Civil  Code  of 
Practloe.  Ib  bee  petition  she  stated  that 
the  awrtgage  lien  held  by  her  wa«  suftefior 
to  all  ether  lleaa  agaanst  the  property,  ^- 
ocpt  tliat  at  tlie  appcotioBment  warrant  held 
by  GUeaaon.  Jokn  B-  Gleason  never  answer- 
ed in  tbst  proceeding,  and  a  Judgment  was 
catered  ia  Janaery,  1697.  eniSoTcing  tke  nuxt- 
gage  Uea  of  Vtrm.  Merdie,  aad  barring  GUea- 
aon of  any  Uea  or  claim  upon  the  property. 
Uader  tbla  Judgment  the  pro^Kty  was  add 
en  the  ISth  day  of  February,  1897,  to  Mary 
Ifievcfac;  at  a  llttie  leas  than  tke  amonat  ot 
her  d^t,  interest,  aad  coat  The  sale  was 
eenflnned,  and  deed  directed  to  lie  made  to 
her.  Thereafter  Maiy  Merclte,  on  the  21at 
day  of  Juae,  IfiiKT,  aold  and  eonreyed  the 
IBoperty  to  Jodan  J.  Darris  for  |680,  ef  wUck 
$eSO'  waa  unpaid  at  the  dote  eC  tha  inatitn- 
Uon  at  tkla'aoit  He,  however,  in  tke  mean- 
tdoMi  oanveyed  ai  small,  pertien  of  th&  let  to 
oiae  Cliaclee  Bistier.  Qa  tke  24itb  of  Augnat, 
wm,  nearly  Ive  years  aliter  tke  iesuid  eC  the 
a^portiainxieBt  warrsBt  to  Gleaaon,  appel- 
lants, Bitaer  and  Qiaamm,  brought  tUa  salt 
and  ask  an.  enCoeoement  of  tke  lien  for  tke 
appMrtlonment  wusraott  and  for  a  sale  eC 
the  lot,  maktag  tito  partiea  iai  iatereot  de- 
fendaaL  The  aR)eUeca,  ICerclKe,  Davla,  and. 
DisfHev,  in  a  Isint  answer,  pleaded  tke  Jadg- 
iMBt  icBdered  in  tke  salt  ef  Mai;y  H. 
MIeeclse  agohaat  M(«tllda  Sebaail.  and  ttie 
aale  tkereundw,  aa  a  bat  to  aj>peUante'  daim; 
and  fortker  aUeged  tliat  the  Judgment  In 
that  pneeaeding  taad  never  been  appealed 
treat,  reveraed,  vscated,  set  aside,  er  DMdl- 
fled.  Tke  appcilanitB,  by  way  ef  reply  to  the 
aaewer  of  deficndaatts,  said  Idaat  Mary  IC. 
Merclce;  prior  to  the  inatitutiorn  of  kec  sntt; 
against  S.  G.  aad  Miatilda  Meisger,  bad  no- 
tice ef  (jie  fact  tket  GUeaaen  had  tran^tacred 
ami  aaaigned  the  apgportlaaimeiil  wairaail  to 
tke  qppeilant  Bitaer,  aad  tkat  BUks  waa, 
at  the  loMtttBttan  of  tihat  salt,  Uie  cwnar  ancl 
holder  thereof,  and  that  ke  had  never  at  any 
time,  until  a  few  days  before  the  institntion 
of  this  suit,  had  any  notice  that  Mary  Metcka 
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bad  losdtQted  a  suit  to  enforce  ber  mort- 
gage liea,  or  tbMt  Glenson  bad  been  sum- 
oioned  therein,  and  allBgea  tbat  DariB  still 
«wed  95S0  upon  the  parcbase  money,  aod 
jnayed  tbat  tbe  proceeds  oC  tba  note  given 
by  Davis  to  MecdEe,  or  so  mueh  as  migbt 
be  necessary,  be  ^pllsd  to  tbe  satisfaction 
of  the  IlffiL  under  tbe  apportionment  warrant 
Tbe  proof,  we  tbiuk,  sbowa  conclusively 
tbat  Mis.  M!«vcke,  the  Boortgageet  bad  no 
notioe  wtaart»vMr  tbat  Bitser  bad  any  Interest 
In  the  warrant  until  the  lastltutlon  of  this 
salt.  Upon  tbe  facts  abov:e  stated,  wbicb 
at«  &>r  tbe  most  part  set  forth  In  tbe  plead- 
iagB  and  not  in  dispote,  tbe  lower  court  dis- 
missed Bitzer's  suit  against  the  appelieeSk 
Hercfce,  Qarls,  and  Disttor^  and  held  tbat 
Bltaer  was  precluded  from  assarting  his  Uen 
claim  by  reason  of  tbe  judgment  estered  ia 
the  smit  of  Mendca  against  S^nelL  Tbe 
caae  tnona  anttcdy  is>en  the  effect  of  tbe 
decree  and  sale  in  tbe  old  salt  Did  it  (V- 
erate  aa  an  eetoi^el  against  John.  B.  Qlear 
son  or  bis  assignee,  and  does  it  bar  him  from 
aasatiug  bis  claim  as  against  Mrs,  Merolse 
or  tbe  lot  in  qnestion?  Or,  in  other  words, 
was  the  Judgment  in  that  case,  in  so  far  as  it 
assumed  to  bar  the  claim  of  Gleason,  an 
ercottBons  Judgment,  wbicb  oould  only  be 
cured  by  i^peal,  or  was  It  an  absdiute  nulr 
Uty,  wUch  could  be  disregarded  in  a  ooV 
latccal  proceeding  to  subject  tiie  same  prop- 
erty by  tin  prior  Uen?  It  Is  a  universal  rule 
that  courts  have  no  power  to  adjudicate 
matters  m>t  involved  In  tiie  issuea  in  tbe 
«aae  befoos  them,  and  such  adjudications.  If 
made,  are  not  binding  upon  the  persona  who 
are  not  pnttes  to  the  proaaedlngs. 

In  Blaok,  Judgm.  i  1M«  liie  author,  in  dis- 
cuaring  tbe  effect  of  a  Judgment  not  In  is- 
sue, says  that:  "Undoubtedly  a  Judgment 
so  pronounced  would  be  Irregular  and  erro- 
neous, as  fadng  oonbcar^  to  tbe  course  of 
law  and  the  usual  practice  of  the  courts, 
and  would  therefore  be  liable  to  reversal. 
But  whether  It  should  be  regarded  as  en- 
tirely void— a  mere  nullity— is  a  question  in- 
volved in  more  dlfllculty.  Tbat  no  such  re- 
sult could  property  follow  is  contended  by 
Mr.  Freeman,  on  the  general  principle  that, 
'when  Jurisdiction  over  both  parties  and  tbe 
subject-matter  is  onoe  obtained,  no  error 
committed  in  tbe  azeirlse  of  tbat  Jurisdic- 
tion can  make  tbe  proceedings  or  Judgment 
of  the  court  void.'  This  may  readily  be  con- 
ceded. And  yet  In  no  proper  sense,  can  a 
court  of  law  be  said  to  have  Jiulsdiction  If 
tbere  is  no  specific  question  or  controversy 
submitted  for  its  determination.  It  Is  not 
enough  tbat  tbe  parties  are  properly  in  court 
That  doea  not  give  the  tribunal  power  to 
adjudicate  any  and  all  matters  of  difference 
between  them.  When  we  apca£:  of  'Jurisdic- 
tion of  the  subject-matter/  we  do  not  mean 
merely  cc^pilnmce  oC  tbe  general  class  of  ac- 
tions to  which  tbe  action  In  question  belongs, 
but  we  also  mean  legal  power  to  pass  upon 
and  decide  the  particular  CDUteatlon  wbicb 


tbe  Judgment  assumes  to  settle.  And  how 
can  a  court  acquire  Jurisdiction  ot  tbe  partic- 
nlar  contention,  except  it  be  clearly  marked 
out  and  precisely  deiined  by  the  pleadings 
of  the  parties?  And  how  can  that  be  done, 
in  any  mode  known  to  the  law,  save  by  the 
formation  ef  a  regular  Issue?  There  Is  there- 
fore plausible  ground  for  holding  that,  if  the 
record  flails  to  show  an  Issue  to  be  deter- 
mined, the  Judgment  will  be  void  on  Its 
face." 

The  case  of  Strobe  r.  Downer,  13  Wis.  10, 
80  Am.  Dec.  709,  is  a  caae  mucb  like  tbat  at 
bar.  The  syllabus  states  correctly  what  is 
decided,  and  la  as  foUewa:  "The  flrst  mort- 
gagee, who  is  made  a  defendant  to  a  suit 
for  the  foreclosure  of  a  second  mortgage 
without  any  allegation  in  the  complaint  con- 
testing his  title,  has  a  right  to  assume  that 
tbe  proceeding  is  to  be  conducted  upon  the 
tbaory  tbat  his  lien  is  paramount  to  tbat  of 
tbe  plaintiff.  A  second  mortgagee  brought  an 
action  of  foreclosure,  making  tbe  first  mort- 
gagee a  defendant  under  tbe  general  allega- 
tion only  'that  he  bad  or  claimed  some  In- 
terest in  the  mortgaged  premises,'  and  a 
Judgment  was  rendered  containing  the  usual 
clause,  barring  the  defendants  of  all  their 
rights,  etc.,  and  tbe  secimd  mortgagee 
bought  tbe  mortgaged  premises  at  tbe*  fore- 
closure sale,  and  received  the  sbMUTs  deed 
tberefbr.  Tbe  flrst  mortgagee,  at  tbe  time 
the  foreclosure  suit  was  brought,  bad  assign- 
ed hla  mortgage^  but  the  assignment  was 
never  recorded,  and  tbe  second  mortgagee 
had  oo  notioe  of  It  at  the  time  of  tbe  fore- 
cloeure  sala  Held,  that  the  rights  of  tbe 
first  mortgagee,  had  be  continned  to  bold  bis 
mortgage^  would  not  have  bem  cut  off  by  the 
foreclosure  and  sale,  and  consequently  the 
rigbts  of  hla  assignee  were  not  cot  off  there- 
by." 

And  In  the  case  of  Uundagr  ▼.  Vail,  S4  N. 
J.  Law,  418,  it  was  held:  "A  decree  on  any 
question  which  is  entirely  oatside  of  tbe  is- 
sue*  raised  in  the  record  is  invalid,  and  will 
be  tt«ated  aa  a  nullity,  even  in  a  collateral 
proceeding."  The  court,  speaking  through 
Beaaly,  U.  J.,  says:  "'Jurisdiction'  may  be 
defined  to  be  tbe  rlf^t  to  adjudge  concerning 
tbe  snbdect-matier  In  a  given  case.  To  oon- 
atltute  this,  three  things  are  essential: 
First;  the  court  must  have  cc^nlsance  of  tbe 
class  of  oases  to  which  tbe  one  to  be  ad- 
judged belongs;  second,  the  propw  parties 
must  be  present;  and,  third,  tite  point  decid- 
ed must  be,  Ui  snbstance  and  effect,  within 
the  Issue.  Tbat  a  court  cannot  go  out  of  its 
appointed  sphere,  and  tbat  its  action  Is  void 
with  respect  to  persona  who  are  strangers  to 
Its  pioeeedings,  are  propositions  established 
by  a  multitude  of  authorities.  A  defect  In  a 
Judgment  arising  from  the  fact  tbat  the  mat- 
ter decided  was  not  embraced  within  the 
issue  has  not,  it  wonld  seem,  received  much 
Judicial  consideration,  and  yet  I  cannot  doubt 
that  upon  'general  principles,  such  detect 
most  void  a  Judgment    Persona,  by  becam- 
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lug  suitors,  do  not  place  themselves,  toit  all 
pm-poses,  tinder  the  control  of  the  court,  and 
it  is  solely  over  those  particular  Interests 
they  choose  to  draw  in  question  that  a  power 
of  Judicial  decision  arises.  •  •  *  A  judg- 
ment uprai  a  matter  outside  of  the  issue  must 
of  necessity  be  altogether  arbitrary  and  un- 
Jost,  as  It  concludes  a  point  upon  which  the 
parties  have  not  been  beard.  And  It  is  upon 
this  ground  that  the  parties  have  been  heard, 
or  have  had  the  opportunity  of  a  hearing, 
that  the  law  gives  so  conclusive  an  effect  to 
matters  adjudicated.  •  •  •  Thus,  Lord 
Colce,  treating  this  doctrine,  says:  'A  matter 
alleged,  that  la  neither  traversable  nor  mat«- 
rial,  shall  not  estop'  (Co.  Litt  853b);  and  In 
the  note  to  the  Duchess,  of  Kingston's  Case, 
Smith,  Lead.  Cas.  533,  Baron  Comyn  is 
vouched  for  the  proposition  that  Judgments 
are  conclusive  as  to  nothing  which  might  not 
have  been  in  question,  whether  or  not  mate- 
rial.' " 

In  Beynolds  v.  Stockton,  4S  N.  J.  Eq.  211. 
10  Atl.  385,  a  judgment  of  a  court  of  New 
York  was  pleaded  in  bar  of  an  action  brought 
in  a  court  of  New  Jersey.  The  New  Jorsey 
court  Inquired  Into  the  jurisdiction  of  the 
New  Tork  court  to  determine  the  question, 
and  held  that  It  had  not  jurisdiction,  for  this 
reas^:  "The  decree  in  New  Tork  having 
adjudicated  a  matter  not  presented  by  the 
pleadings,  nor  within  the  Issue,  can  have  no 
higher  effect  than  a  Judgment  rendered  in 
onr  own  courts  under  like  condition,  and 
must  be  treated  as  a  nullity."  This  case  was 
carried  to  the  supreme  court  of  the  United 
States  upon  a  writ  of  error,  where  It  was 
affirmed  in  an  opinion  delivered  by  Justice 
Brewer,  reported  in  140  U.  S.  254,  11  Sup. 
Ct  778,  36  L.  Ed.  464.  He  said,  in  giving  the 
reasons  for  affirming  the  Judgment,  that, 
when  a  defendant  appears  in  an  action  In  a 
state  court,  and  responds  to  the  plaintiff,  has 
filed  hla  answer,  but  takes  no  subsequent 
part  In  the  litigation,  and  on  these  pleadings 
a  judgment  la  rendered  in  no  way  responsive 
to  them,  he  is  not  estopped  by  the  Judgment 
from  setting  up  that  fact  In  bar  of  a  recovery 
upon  tt.  In  the  opinion  he  uses  this  lan- 
guage: "In  order  to  give  a  judgment  ren- 
dered by  even  a  court  of  geno-al  jurisdiction 
the  merit  and  finality  of  an  adjudication  be- 
tween the  parties,  it  must  be  responsive  to 
the  Issues  tendered  by  the  pleadings." 

We  could  indefinitely  multiply  authorities 
from  courts  and  text  writers  sustaining  this 
view,  but  content  ourselves  with  the  above 
citations. 

Section  682  of  the  Civil  Code  of  Practice 
provides  that  "the  plaintiff  In  an  action  for 
enforcing  a  lien  on  proi>erty  shall  state  in 
his  petition  the  liens  held  tberecm  by  others, 
making  them  defendants;  and  may  ask  for 
and  obtain  a  Judgment  for  the  sale  of  the 
property  to  satisfy  all  of  said  liens  which  are 
shown  to  exist  and  though  the  defendants 
failed  to  assert  their  claim.  Such  defendants 
shall  not  however  be  allowed  to  withdraw  or 


receive  any  of  tbe  proceeds  of  snch  sale  until 
they  have  shown  their  right  thereto  by  an- 
swer and  cross  petition."  Under  this  provi- 
sion of  the  Civil  Code  of  Practice,  it  was  the 
duty  of  Mrs.  Mercke,  when  she  brought  her 
suit  to  enforce  her  mortgage  lien  upon  the  lot 
in  question,  to  state  In  her  petition  the  liens 
held  thereon  by  others,  and  to  make  them 
defendants.  If  there  was  no  controversy  be- 
tween her  and  the  other  lienholders  as  to 
the  validity  and  priority  of  the  liens  asserted 
to  exist,  she  was  entitled  to  a  Judgment  for 
a  sale  of  the  property  to  satisfy  all  of  the 
liens,  even  though  the  other  lienholders  fail- 
ed to  assert  their  claims;  and  when  she  dis- 
tinctly set  out  the  nature  of  Oleason's  lien, 
the  amount  therpof,  and  stated  that  it  was  a 
lien  on  the  property  superior  to  her  own,  he 
had  a  right  to  assume  that,  without  answer, 
his  rights  were  not  to  be  affected  by  the  pro- 
ceeding. Her  own  averments  admit  the  pri- 
ority of  his  claim,  and  raise  no  controversy 
to  be  tried;  and  the  only  Judgment  which 
could  have  been  properly  rendered  was  one 
decreeing  a  sale  of  the  property  to  satisfy- 
First,  the  dalm  of  Oleason;  and.  second,  her 
own. 

There  is  no  question  of  a  bona  fide  and  In- 
nocent purchaser  for  value  Involved  In  this 
case.  Mrs.  Mercke  became  the  purchaser  of 
the  lot  under  the  Judgment  rendered  in  h& 
favor,  and  she  occupied  no  worse  position 
after  the  sale  than  befM-e.  If  appellant's 
claim  against  the  lot  was  superior  to  hers 
before  the  sale.  It  continued  to  be  good  aft- 
er; and,  in  my  opinion,  the  Judgment,  in  so 
far  as  it  assumed  to  bar  the  claim  of  appel- 
lant Oleason,  was  altogether  outside  the  is- 
sues made  by  the  pleadings,  unauth(H'ized  by 
the  provision  of  the  Code,  and  an  absolute 
nullity. 

DU  BBLLB,  J.,  concurs  In  thia  dissent. 


SB2NN  et  al.  y.  LBVY.t 

(Court  of  Appeals  of  Kentucky.   June  14, 

190L) 

CORPORATIONS-BOUBLB  LIABILITT  OF  STOCK- 
HOLDERS—EFFECT OF  AMENDUBNT  OF  AR- 
TICLES UNDER  NEW  LAW  TO  IMPOSE  LIA- 
BILITY CRBSATED  BY  THAT  LAW. 

1.  Where  a  corporation  created  after  the 
adoption  of  the  present  constitution,  but  prior 
to  the  enactment  of  the  corporation  law  of 
April  5. 1893,  amended  its  articles  of  incorpora- 
tion with  the  consent  of  the  owners  of  two- 
thirds  of  its  capital  stock,  as  authorised  by 
that  law,  so  as  to  change  its  corporate  name 
and  the  number  and  qualifications  of  its  direct- 
ors, it  thereby  became  a  corporation  under 
that  law,  and  its  stockholders  subject  to  the 
double  liability  to  creditors  provided  for  there- 
in; the  amendment  of  the  articles  of  incor- 
poration under  the  new  law  being,  in  effect, 
a  reorganization  under  that  law. 

2.  A  corporation  created  after  the  present 
constitutioD  wag  adopted,  bat  prior  to  the  en- 

*  Reportad  by  Edward  W.  Htnes,  Esq.,  ot  tb» 
Frankfort  bar,  and  tormarly  (tat«  rcportar. 


Digitized  by 


Google 


Ky.) 


SENN  v.  LEVY. 


777 


actment  of  Acts  April  6,  1898,  relating  to 
private  corporations,  was  not  required  to  ac- 
cept the  provisions  of  the  new  coQstitution  to 
entitle  it  to  amend  its  articles  by  the  written 
consent  of  the  owners  of  two-thirds  of  its 
capital  stock,  as  provided  by  the  new  law. 

3.  A  judgment  in  favor  of  creditors  against 
the  stockholders  of  a  corporation  for  double 
the  amount  of  their  stock  was  properly  made 
to  bear  interest  from  the  date  of  the  iustitu- 
tion  of  the  action  to  enforce  the  liability. 

Dn  Belle  and  Hobson,  JJ.,  dissenting. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, chancery  division. 

"To  be  officially  reported." 

Action  by  Sol  Levy  against  Frank  Senn 
and  the  German-American  Title  Company. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

O.  H.  Wehle,  for  appeUants.  C.  B.  Sey- 
mour, D.  W.  Saunders,  W.  W.  Thum,  and  S. 
E.  Sloss,  for  appellee. 

BURNAM,  J.  The  appellee,  Sol  Levy, 
brought  this  suit  as  a  creditor  of  the  German- 
American  Title  Company,  to  enforce  the  pay- 
taeat  Of  its  stockholder's  double  liability  to 
creditors  of  the  corporation,  imder  section 
547  of  tbe  act  of  April  5,  1893.  The  Ger- 
man-American Real-Estate  &  Investment 
Company  was  incorporated  in  January,  1893, 
under  the  provisions  of  chapter  56  of  tbe 
General  Statutes.  By  this  charter  it  bad 
power  to  deal  In  real  estate,  to  buy  and  sell 
securities,  and  to  lend  money  on  tbem.  In 
March,  1898,  it  amended  its  charter,  and  by 
the  amendment  tbe  powers  of  the  corpora^ 
tlon  were  greatly  enlarged,  and  the  com- 
pany was  authorized  to  conduct  a  general 
title-Insurance  business.  On  the  5th  of  April, 
1893,  the  general  act  relating  to  private  cor- 
XK>rations,  found  in  chapter  32  of  the  Ken- 
tucky Statutes,  became  a  law.  On  the  Ist 
day  of  February,  1894,  by  tbe  consent  in 
writing  of  the  owners  of  two-tblrda  of  its 
capital  stock,  its  articles  of  Incorporation 
were  amended  by  changing  the  name  of  the 
corporation  to  the  German- American  Title 
Company,  and  Its  board  of  dlrectcss,  which 
formerly  consisted  of  from  3  to  7  members, 
to  from  S  to  15,  and  each  was  required  to 
own  40  shares  of  capital  stock  instead  of  20, 
as  under  the  original  charter,  and  the  presi- 
dent was  authorized  to  appoint  an  executive 
committee,  with  such  powers  as  the  by-laws 
might  give.  Tbe  company  did  business  under 
the  name  of  the  German-American  Title  Com- 
pany until  the  6th  day  of  May,  1896,  when 
it  made  a  general  deed  of  assignment  for 
tbe  benefit  of  its  creditors.  On  tbe  22d  of 
January,  1896,  while  the  company  was  a  go- 
ing concern,  it  sold  to  appellee  five  $500 
first  mortgage  r<^l-estate  bonds,  on  which  it 
guarantied  payment  of  principal  and  interest, 
which  had  been  executed  to  the  company  on 
the  14th  day  of  January,  1890,  by  one  Turner 
and  bis  wife.  These  bonds  turned  out  to  be 
second  mortgage  Iwnds,  and  worthless,  as  a 
sale  of  tbe  property  under  decree  of  court 


failed  to  pay  tbe  first  mortgage,  and  an  ex- 
ecution against  the  maker  of  the  bonds  was 
returned,  "No  property  found."  Thereupon 
appellee  instituted  this  suit  against  the  stock- 
bolder  of  tbe  company  on  bis  own  behalf, 
and  on  behalf  of  all  of  tbe  other  creditors, 
to  enforce  the  payment  of  all  subscriptions 
to  the  capital  stock,  and  to  compel  the  vari- 
ous stockholders  to  pay  an  additional  sum 
c<iual  to  tbe  face  value  of  their  holdings  of 
stock  for  the  purpose  of  paying  the  debts  of 
the  company.  It  is  conceded  that,  if  the 
stockholders  are  liable  at  all,  an  assessment 
for  tlie  full  amount  of  the  stock  held  by 
them  will  be  necessary  to  pay  the  debts  of 
the  corporation. 

The  stockholders  claim  tliat,  as  the  Ger- 
man-American Real-Estate  &  Investment 
Company  was  incorporated  under  tbe  pro- 
visions of  chapter  56  of  tbe  General  Statutes, 
and  Ixifore  the  enactment  of  the  private  cor- 
poration act  of  April  6,  1893,  now  chapter 
32  of  the  Kentucky  Statutes,  and  they  have 
not  accepted  the  provisions  of  that  act  in  the 
manner  pointed  out  by  section  654,  by  a  re- 
acknowledgment  of  their  articles  of  incor- 
poration, they  are  not  liable,  under  section 
547,  for  double  the  amount  of  their  stock  to 
creditors  of  tbe  corporation;  while  tbe  ap- 
pellee claims  for  the  creditors  that  as  the 
corporation  was  orgranized  after  the  present 
constitution  went  into  effect,  no  acceptance 
of  its  provisions  was  necessary,  and,  as  its 
articles  of  incorporation  bad  been  acknowl- 
edged by  each  stockh(dder  aft^r  its  organiza- 
tion, it  was  not  necessary  that  they  should 
again  do  so,  and  that  by  amending  its  charter 
of  the  Ist  of  February,  1894,  in  accordance 
with  the  provisions  of  section  559  of  tbe  act 
of  1893,  and  operating  imder  this  amend- 
ment, by  changing  their  corporate  name,  and 
making  other  material  and  Important  altera- 
tions in  its  government,  the  reorganization  of 
the  company  was  effected  imder  the  new  law, 
and  they  were  thenceforth  bound  by  all  of 
its  provisions.  Tbe  controversy  must  be  de- 
termined from  the  spirit  of  the  act'  itself. 

Section  654  of  chapter  32  of  the  Kentucky 
Statutes  provides  -that  all  the  corporations 
then  existing  under  the  laws  of  this  state 
may  be  reorganized  by  executing  and  record- 
ing articles  of  incorporation  as  provided  by 
that  act  and  that  after  they  have  done  so, 
and  complied  with  the  other  laws  relating 
thereto,  the  assets  of  such  old  corporation 
shall  be  vested  in,  and  become  the  property 
of,  the  new  corporation,  without  deed  or 
transfer,  and  they  then  become  a  corporation 
under  the  new  law,  with  all  tbe  powers  and 
liabilities  conferred  and  imposed  by  tbe  act 
Section  570  provides  that  no  old  corporation 
sbaU  avail  itself  of  any  of  the  provisions  of 
tbe  act  until  they  shall  have  accepted  the 
provisions  of  tbe  new  constitution.  Section 
574  provides  that  charters  of  an  old  corpora- 
tion may  be  amended  in  the  manner  pro- 
vided by  the  statute,  after  Its  acceptance  of 
tbe  provisions  of  the  new  constitution.     Sec- 


Digitized  by 


Google 


778 


63  SOUTHWESTBBS  BJBPORTER, 


(Kj. 


lion  559  proTidM  for  the  amendment  of  the 
charters  of  any  corporation  by  the  eonaent 
in  writing  of  at  least  two- thirds  of  its  cap- 
ital stock,  after  such  amendment  shall  be 
tigaei  and  admo-wledged  by  a  majority  of 
the  directoiB,  and  filed  and  recorded  as  artl- 
ciea  of  Incorporation  are  required  to  be;  and 
section  573  of  the  act  says  that  all  charters 
-which  are  tnconslatent  -with  the  proTlsiona  of 
the  act  concerning  other  elmilar  corporatkms 
Mhall  stand  repealed,  and  on  the  28th  of  Sep- 
tember, 1897,  to  the  extent  of  such  conflict 

When  we  consider  these  sections  together, 
It  to  clear  that  the  general  assembly  In- 
tended to  put  private  corporations  In  this 
state  upon  the  same  footing,  and  to  force 
all  existing  corporatUws  to  surrender,  as  far 
*B  possible,  special  or  ezcluslTe  rights  and 
ptlvlleges  held  by  them,  by  the  acceptance 
<rt  the  new  eonstitntlon;  and,  to  effectuate 
this  plain  and  settled  purpose,  it  was  ez- 
pnssly  provided  that,  until  the  old  corpois- 
ttobs  accepted  the  new  constitution,  no  law 
sboidd  be  passed  for  their  benefit,  nor 
«hoald  tb^  be  permitted  to  avail  themselves 
ot  any  of  ttae  provisions  of  the  new  act 
Tbey  were  rigidly  limited  to  the  rights  and 
powers  then  held  by  tbem.  Perhaps  the 
most  valuable  and  necessary  right  secured 
to  corporaticDB  by  the  act  of  1866,  which 
they  had  not  previously  enjoyed,  was  the 
right  of  amending  their  articlea  of  incm^ 
poration  by  the  written  consent  of  two- 
thirds  of  ha  capital  stock.  Experience  had 
demonstrated  tbat  It  was  well-nigh  Impos- 
sible to  secure  the  consent  of  all  the  stock- 
boldere  In  any  corporation  to  make  any 
diange  in  Its  articles  of  incorporation,  how- 
«ver  beneficial  audi  change  might  appear 
to  be  to  tiie  company.  After  the  amend- 
ment of  1j894,  changing  the  name  of  the 
company,  it  called  in  all  of  its  old  cer- 
tificates of  stock,  and  issued  new  certificates 
to  the  new  name,  and  the  name  Itself  was 
an  advertisement  to  the  public  of  the  new 
business  in  which  the  corporation  had  em- 
barked.  It  held  itself  out  to  the  public, 
imder  Its  new  name,  as  having  amended 
Its  charter  under  the  aot  of  1883,  as  there 
was  no  other  law  under  which  they  could 
have  amended  but  the  act  of  April,  1893, 
«nd  that  law  Imposed  the  double  liability 
sought  to  be  enforced  here.  The  old  law 
bad  been  absolutely  repealed.  The  change 
made  by  the  amendment  was  a  radical  one. 
A  corporation  exists  only  In  Its  corporate 
name,  and  a  change  of  name  was  an  aban- 
donment not  only  of  the  corporate  name, 
but  of  the  corporation  itself.  The  old  crea- 
ture was  destroyed,  and  a  new  one  sprang 
Into  existence,  clothed  with  all  the  new  pow- 
«rs,  and  charged  with  all  the  new  responsi- 
bilities imposed  by  the  statute  which  gave 
It  birth.  See  Cooperage  Co.  v.  Bate,  96  Ky. 
360,  26  B.  W.  538;  Beach,  Priv.  Corp.  i  275. 
When  the  stockholders  of  the  old  corpora- 
tion accepted  certificates  of  stock  In  the 
new   concern,    they    assented   to^    and    ac- 


quiesced in,  the  amendment  and  were 
thenceforth  bound  for  all  the  liabilities  of 
the  new  concern  imposed  upon  it  by  law. 
Necessarily  the  liabilities  and  burdens  axe 
co-existent  vrMb  the  benefits.  And  there  is 
no  (Bfforence  in  principle  between  a  reor- 
ganization and  an  amendment  which  accom- 
I^ishes  the  same  purpose.  In  both  a  new 
cori>oration  Is  created,  which  Is  subject  to 
laws  In  force  at  the  date  ^ef  its  hUrth.  In 
Hoge  V.  Railroad  Co.,  99  U.  &  348,  25  L. 
Ed.  303,  an  amendment  to  a  charter  of  a 
railroad  company  was  held  to  bring  the  cor- 
poration under  the  law  in  force  at  the  date 
of  the  amendment  The  opinion  la  that  case 
by  Justice  Field  is  an  Interesting  one,  and 
seems  to  substantially  decide  the  question 
we  have  here.  The  eases  of  Keokuk  &  W.  R. 
Co.  v.  Missouri,  152  V.  S.  301,  14  Sup.  Ct 
592,  88  li.  Ed.  450;  Mercantile  Bank  t.  Ten- 
nessee, 161  U.  S.  162,  17  Snp.  Ct  461,  40  L. 
Ed.  656;  and  Phoenix  Fire  &  Marine  Ins.  Co. 
V.  Tennessee,  161  U.  8.  172,  16  Sup.  Ct  471, 
40  L.  Ed.  660,— involve  questions  similar  to 
tiie  one  at  bar,  and  the  Judgment  of  tbe 
Eupireme  court  in  these  cases  is  in  line  with 
the 'conclusion  reached  bt  thte  case. 

It  Is  claimed  by  counsel  that  the  Jndg- 
ment  is  erroneous  in  awarding  interest  from 
the  date  of  the  famtitntlon  of  the  suit  In- 
stead of  from  the  26th  at  February,  1801, 
when  the  agreement  waiving  a  reference  to 
the  eommiasloner  was  filed.  We  think  not 
If  necesrary  to  pay  the  debts  of  the  com- 
pany, appellants  were  Uiible  to  pay  interest 
from  the  time  when  the  creditors  demanded 
that  they  should  comply  with  the  provisions 
of  tbe  statute  as  to  their  UablUtiea.  Judc- 
ment  affirmed. 

DU  RETXD,  J.  (dlssentlns).  Theitt  to  Init 
one  question  in  thto  case.  It  it  whether  tbe 
German-American  Real-Estate  &  Inveetment 
Company,  by  adopting  an  amendment  to  its 
articles  of  incorporation  whereby  It  changed 
its  name  to  the  Oerman-American  Title  Com- 
pany, and  made  a  few  changes,  not  partlcn- 
larly  material,  in  the  qualifications  of  Its 
directors,  etc.,  rendered  its  stockholders  sub- 
ject to  the  double  liability  imposed  by  tbe 
new  corporation  law.  The  answer  to  tbat 
question  depends  solely  upon  tbe  Gonstrnc- 
tlon  of  the  new  corporation  act  adopted)  In 
1863.  When  the  new  corporation  law  was 
adopted,  under  the  new  constitution,  the 
manifest  intention  was  to  provide  a  means 
whereby,  in  time,  the  conporatlons  of  the 
state  should  be  classified,  and  those  of  each 
class  placed  upon  the  same  footing.  It  was 
provided  that  all  corporations  thereafter 
created  should  be  created  under  the  general 
law,  by  which  their  classification  was  fixed. 
The  statute  looked  to  the  ultimate  result 
of  bringing  all,  or  as  many  as  possible,  of 
the  corporations  theretofore  created  under 
the  same  clessificatiou.  There  existed  a 
large  number  of  corporations  established  by 
legislative  flat  to  which  special  prlvllegeB 
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Itad  been  granted  by  the  legislature.  Some 
of  these  had  been  incorporated  before  tbe 
4Ct  of  1866,  and  relied  for  tbe  maintenance 
«iid  preserratlon  of  their  privileges  upon 
tbe  doctrine  of  cantract  rights,  established 
In  the  Dartmonth  College  Cases.  Many  of 
-those  Incorporated  after  1856  were  supposed 
to  be  protected  In  their  privUeges  by  the 
Tecital  of  contracts  in  tbe  acts  which  created 
tbem.  There  was  also  a  large  number  of 
-«orporati<Mis  created  under  the  old  general 
Incorporation  act,  which  differed  from  the 
new  law,  especially  in  the  proylalon  as  to 
the  liability  of  stockholders.  It  was  desired 
that  all  corporations  which  had  or  claimed 
special  priyllegeB  should  be  brought  within 
tbe  operation  of  the  new  constitution,  and 
their  priTlleges  rendered  subject  to  legisla- 
tive control  by  repeal  or  amendment  So, 
-when  tbe  new  act,  some  sections  of  which 
applied  to  old  corporations,  some  to  new, 
tmi  some  to  all,  corporations,  was  passed, 
there  was  inserted  in  the  act  a  provision 
-which  was  intended  as  a  temptation  to  cor- 
porations claiming  special  privileges  to  rat>- 
Ject  themselves  to  the  terms  of  tbe  neir 
-constitution,  and  a  menace  to  them  it  they 
-did  not  do  so.  That  was  the  provisloa  of 
section  070,  that  "no  law  shall  be  pasaed 
for  the  benefit  of,  or  tn  the  Interest  of,  any 
■corporation  heretofore  created  or  organised 
by  or  under  the  laws  of  this  state  or  any 
-other  state;  nor  abaU  any  corporation  svail 
Itself  of  tbe  provisions  of  this  chapter,  un- 
less such  corporation  shall  have  previously, 
by  a  resolution  adopted  by  its  board  of 
■directors  and  filed  in  tbe  office  of  the  sec- 
retary of  this  state,  accepted  the  provisions 
■ot  the  constitution  of  this  state;  «na  nuA 
resolution,  or  a  certified  copy  thereof,  shall 
be  evidence  for  and  against  stich  corpora- 
tion." This  section  applied,  not  only  to  old 
-corporations  which  bad  special  privfleges, 
but  to  those  which  did  not;  for  in  terms 
It  applied  to  "any  corporation  theretofore 
<re«ted."  But  tbe  new  law  was  not  to  be 
applied  to  tbe  old  corporations  In  a  sum- 
mary or  drastic  majner.  Ample  time  and 
A  locus  penltentlee  were  afforded  them  by 
the  terms  of  the  act  Tbe  corporation  in 
this  case  did  not  need  to  accept  the  pro- 
visions of  tbe  new  constitution;  for  It  was 
Incorporated  after  the  constitution  took  ef- 
fect, and  it  would  have  been  a  vain  thing 
■tm  It  to  file  in  tite  oflSce  of  the  secretary 
of  state  an  acceptance  of  the  provisions  of 
-the  organic  law  onder  which  tt  was  creafted. 
It  was  therefore  at  the  time  it  was  crented 
-exactly  in  tbe  condition  as  to  legislation  as 
if  it  bad  been  created  before  the  adaption 
ot  tbe  constitution,  and  afterwards  had  se> 
-cepted  tbe  terms  of  that  instrument. 

As  to  corporations  theretofore  created,  the 
'  stockholders  of  which  did  not  desire  to  sub- 
ject themselres  to  the  liabilities  imposed  by 
the  new  act,  provision  was  made.  Under 
-section  673,  tiiey  were  given  until  September 
^28,  18d7,  at  which  time  It  was  provided  that 


any  provision  of  tbeir  charters  or  artitdes  of 
incorporation,  whether  granted  by  special  act 
or  obtained  under  the  general  law,  which 
wwe  inconsistent  with  the  provisions  of  this 
chapter  concerning  similar  corporations, 
sbould  stand  repealed;  and  the  concluding 
sentence  of  this  section  rends:  "After  the 
28th  day  of  September,  1807,  the  provisions 
of  this  chapter  aball  apply  to  all  corporations 
created  or  organized  under  the  laws  of  this 
state,  If  said  provisions  would  be  applica- 
ble to  them  tf  organized  under  this  chapter.'* 
The  stockholders  ot  such  oorporatlonB  were 
given  some  four  years  to  determine  whether 
they  would  subject  themselves  to  the  liabili- 
tles  imposed  by  the  new  corporation  law 
or  not.  They  migbt  dissolve  their  corpora- 
tions, or  they  might  contlnne  them,  and  be- 
come subject  to  the  new  law.  They  had  that 
time  to  consider.  If  they  wished  to  do  so, 
they  might  reorganise  under  the  new  cor- 
poration law,  and  become  a  corporation  own- 
ing all  the  property  of  tbe  old  cmpoiatlon, 
but  subject  to  exactly  the  same  liabUltlei, 
and  having  exactly  the  same  rights,  as  if 
tbey  had  been  Incorporated  mder  the  new 
taiw.  This  waa  provided  for  under  section 
004.  To  do  thla  it  was  necessary  that  every 
corporator  should  sign  and  acknowledge  the 
new  articles.  Section  OH  bad  provided  that 
"any  corporation  created  by,  and  existing 
under,  the  larws  of  this  state,  may  organize 
under  the  provlsIonB  of  this  diapter,"  etc. 
Section  GW  tiisn  provided  that  "any  eofpora- 
tion  may,  by  the  consent  In  writing  of  the 
owners  of  at  least  two-thirds  ot  its  capital 
stock,  change  or  amend  any  of  the  articles 
of  its  incorporation,"  etc.  The  decision  of 
the  majorl^  la  that  acction  006  simply  pro- 
vided an  easier  mode  of  doing  what  might 
have  been  done  with  addttlooal  tronble  nn- 
,  der  section  504. 

There  Is  no  constitutional  qnestton  bare. 
Nobody  doubts  that  the  legislature  might  eon- 
stltntlonally  have  hnpoeed  upon  every  exist- 
ing corporation  (not  protected  by  the  provi- 
sions of  the  federal  constltntlon)  tbe  double 
liability  as  to  all  contracts  thereafter  made  by 
it.  Nobody  doubts  that  It  migbt  have  attached 
that  consequence  to  the  adoption  of  amended 
avtlcles  of  incorporation.  The  gnestion  is, 
what  did  It  do?  It  surely,  by  section  073, 
gave  fonr  years  in  which  existing  corpora- 
tions miglit  determine  whether  they  would 
sitbject  themsetves  to  the  liablllttes  of  tbe 
new  law.  It  surely  also  provided.  In  sec- 
tion 004,  a  mode  whereby  they  might,  by 
unanimous  consent,  sooner  become  subject 
to  those  UablHties,  if  they  desired.  Did  it 
also,  by  section  599,  which  provided  that  any 
corporation  might  amend  its  articles  in  an 
easier  mode  than  the  one  which  bad  existed 
under  tbe  old  iaw.—that  Is,  by  a  two-thirds 
vote,— intend  that  it  should  become  subject 
thereby  to  the  liabilities  of  the  new  law?  V 
such  was  the  Intention,  tt  was  easy  to  say 
BO.  The  courts  must  presume  that  all  citi- 
zens  know  the  law,   but  the    written  law 
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shooMI  not  be  so  constmed  as  to  make  tbat 
presumption  a  mockery.  Here  we  have  a 
law  which  provides  In  one  section  that  the 
corporators  shall  hare  four  years  to  deter- 
mine whether  they  wish  to  be  subject  to  Its 
provisions;  In  another,  that  they  may  be- 
come subject  to  its  provisions  In  a  specified 
mode;  and,  in  still  another,  that,  by  doing 
something  else,  they  may  amend  their  arti- 
cles of  incorporation.  By  every  fair  rule  of 
construction,  the  latter  section  should  not 
have  the  effect  of  the  former  section.  The 
legislature  must  have  meant  something  when 
it  provided  a.  means  whereby  a  corporation 
could  become  subject  to  the  present  la<v. 
The  majority  opinion  holds  that  it  meant 
exactly  the  same  thing  by  the  provision  for 
amending  corporate  articles.  It  is  the  courf  B 
duty  to  give  such  a  construction  to  a  legis- 
lative act  as  will  give  effect  to  all  its  parts. 
The  reasoning  of  the  court  would  be 
sound  If  the  legislature  had  not,  in  expi'ess 
terms,  declared  when  the  double  liability 
should  attach  to  the  stockholder.  By  the 
express  provisions  of  the  statute.  It  attached 
immediately  in  all  new  corporations  formed 
under  the  act;  but  in  existing  corporations 
formed  before  the  act  was  passed  it  did  not 
attach  until  September,  1897,  unless  they 
re<H%anlzed  under  the  act  The  plain  mean- 
ing of  this  was  to  give  until  September,  1897, 
for  the  existing  corporations  and  their  stock- 
holders to  adjust  their  affairs,  and  avoid 
liabUities  which  it  had  been  expressly  agreed 
they  were  to  be  exempt  from  when  the  cor- 
poration was  formed.  So,  unanimous  con- 
sent was  required  of  the  stockholders  to 
reorganize  under  the  new  act,  in  order  that 
a  part  might  not,  before  September,  1897, 
impose  upon  others  the  double  liability 
which  they  might  be  unwilling  to  assume. 
The  legislature  having  seen  fit  to  provide  two 
contingencies  in  which  the  double  liability 
should  exist  the  court  is  not  at  liberty  to 
add,  by  implication,  a  third;  for  this  is  to 
add  to  the  words  of  the  statute,  and  a  statu- 
tory liability  is  never  extended  by  implication 
t)eyond  its  express  terms.  The  legislature 
drew  a  clear  distinction  between  reorganiza- 
tion under  the  new  act  and  amending  the  old 
articles  under  it  It  imposed  the  double  lia- 
bility by  express  terms  in  the  one  instance 
and  not  In  the  other.  To  say  that  this  cor- 
poration did  reorganize  under  the  new  act., 
because  it  changed  its  corporate  name  by 
the  amendment,  is  to  say  that  an  existing 
corporation  might  reorganize  under  the  new 
act  by  the  assent  of  two-thirds  of  its  stock- 
holders, in  disregard  of  the  mandate  of  the 
statute  that  this  should  be  done  only  with 
the  assent  of  all  of  the  stockholders.  If,  as 
suggested  in  the  opinion,  the  amendment 
made  in  this  case  was  a  reorganization  of  the 
corporation,  and  therefore  Imposed  the  dou- 
ble liability  on  the  stockholders,  does  not  It 


follow  that  the  action  was  void  altogether, 
because  not  taken  in  the  manner  directed  by 
the  statute?  In  other  words,  if  a  reorganlza 
tlon  under  the  statute  could  only  be  made 
by  unanimous  consent  and  what  was  done 
in  this  case  was  a  reorganization,  does  it  not 
follow  that  It  was  void  because  not  done  as 
required  by  the  statute?  That  is,  bow  could 
part  of  the  stockholders,  under  the  guise  of 
amending  the  articles,  accomplish  that  for 
which,  by  the  terms  of  the  statute,  imani- 
mous  consent  was  required? 

The  courts  presume  that  everybody  knows 
the  law.  They  presume,  also,  that  the  laws 
are  published,  so  that  everybody  may  lo 
fact  know  the  law.  Tbe  real  publication  to 
the  world  of  a  statute  Is  sometimes  much 
later  than  the  assumed  promulgation.  Rut 
in  civilized  countries,  the  law  exists  some- 
where, where  tbe  citizens  can  have  access 
to  it  and  see  what  the  language  is,  even  if 
he  cannot  understand  its  meaning.  Since 
the  dawn  of  legal  history,  it  has  always  been 
considered  that  the  laws  must  be  somehow 
published.  The  law  was  published.  The  citi- 
zen had  knowledge  of  what  It  said.  It  gave 
him  notice  that  for  four  years  he  was  safe 
from  the  double  liability,  if  he  did  not  re- 
organize his  corporation  under  the  new  law. 
Of  the  construction  of  the  court  there  has 
been  no  publication  until  the  imposition  of 
the  liability. 

There  is  no  question  of  acceptance.  This 
corporation  was  created  under  the  new  con- 
stitution. It  did  not  have  to  accept  the  pro- 
visions of  that  instrument  in  order  to  have 
the  benefit  of  the  provisions  of  the  new  law 
which  applied  to  it  Section  S59.  as  to 
amendment  did  apply  to  It  It  accepted  and 
acted  under  section  560.  It  claimed  the  bene- 
fit of  that  section.  But  It  did  not  thereby 
claim  the  benefit  of,  or  make  itsdf  subject 
to,  all  tbe  provisions  of  the  whole  chapter. 
If  it  did,  then  all  corporations  which  have 
acted  under  section  676,  and  accepted  Its  pro- 
visions, have  also  accepted  and  become  sub- 
ject to  the  provisions  of  the  whole  chapter, 
and  are  subject  to  the  double  liability  by 
printing  the  word  "Incorporated"  after  their 
corporate  names.  The  opinion  imposes  a 
liability  without  warning.  It  does  more.  It 
imposes  the  liability  after  notice  that  a 
locus  penltentise  was  granted,  in  which  the 
stockholders  of  corporations  might  determine 
whether  they  would  subject  themselves  to 
that  liability.  It  was  a  liability  which  no 
corporator  could  have  dreamed  he  was  in- 
curring by  continuing  a  member  of  the  cor- 
poration. Its  imposition  is,  in  my  judgment, 
to  add  to  the  terms  of  the  statute,  and  cre- 
ate by  implication  a  liability  which  its  ex- 
press terms  forbid.  I  therefore  dissent  from 
the  judgment  of  the  court 

HOBSON,  J.,  ccHicurs  in  this  dissent 
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LIJNSFORD  T.  COMMONWEALTH.! 

(Court  ol  Appeals  of  Kentucky.    June  19, 
1901.) 

RBCEIVINO   STOLEN   GOODS— CONFESSIONS   OF 

THIEF  IN  ABSENCE  OF  ACCUSED— PER- 

EMPTORT   INSTHDOTION. 

1.  Upon  a  trial  for  the  offense  of  receiviag 
stolen  goods  knowing  them  to  be  stolea,  it  was 
error  to  admit  evidence  of  the  thief's  confes- 
sion that  he  stole  the  goods,  made  in  the  ab- 
sence of  accused. 

2.  As  the  only  evidence  showing  that  accused 
had  any  connection  with  the  stolen  goods  was 
to  the  effect  that  he  had  assisted  in  carrying 
a  valise  containing  the  goods,  not  knowing 
what  it  contained,  the  court  should  have  given 
a  peremptory  instruction  to  find  him  not  guil- 
ty. 

Appeal  from  circuit  court,  Hopkins  county. 

"Not  to  be  officially  reported." 

Smith  Lunsford  was  convicted  of  the  of- 
fense of  receiving  stolen  goods  knowing  them 
to  be  stolen,  and  be  appeals.    Kerersed. 

■0.  J.  Waddill  and  W.  J.  Cox,  for  appellant 
Morrison  Breckinridge  and  B.  J.  Breckin- 
ridge, for  tbe  Commonwealth. 

WHITE!,  J.  Appellant  was  Indicted,  tried, 
and  convicted  of  the  crime  of  receiving  stolen 
property  of  the  value  of  more  than  $20,  knovr- 
ing  same  to  be  stolen.  His  punishment  was 
fixed  at  two  years  in  the  penitentiary,  and 
be  appeals. 

The  first  error  complained  of  Is  the  over- 
ruling a  demurrer  to  the  Indictment  We 
are  of  opinion  that  the  indictment  is  suffi- 
cient 

Tbe  next  ground  of  complaint  Is  tbe  ad- 
mission In  proof  of  the  confessions  of  Cebe 
Edmunds  and  Lon  Edgar,  made  In  the  ab- 
sence of  the  accused,  in  which  they  con- 
fessed to  having  stolen  the  property,— some 
clothing.  The  attorney  general  confesses 
this  was  error,  and  says  In  his  brief  that  he 
la  unable  to  And  any  case  where  such  proof 
was  ever  admitted.  With  this  conclusion  of 
tbe  attorney  general  we  concur.  Tbe  only 
testimony  against  appellant  was  that  of  the 
committing  magistrate  as  to  the  evidence 
given  by  appellant  on  the  trial  before  him  of 
the  parties  accused  of  the  theft  It  Is  In- 
sisted that  this  evidence  did  not  in  any  way 
make  out  a  case  against  appellant  and  that, 
therefore,  at  the  conclusion  of  tbe  prosecu- 
tion's evidence,  a  verdict  of  acquittal  should 
have  been  directed.  We  are  of  opinion  that 
this  evidence  fails  to  show  appellant  to  be 
guilty.  If  appellant's  testimony  given  before 
the  examining  court  be  true,  he  did  not  know 
what  tbe  valise  contained  which  he  assisted 
In  carrying.  If  It  Is  not  true,  appellant  is 
not  shown  to  have  any  connection  with  or 
possession  of  the  stolen  goods.  We  conclude, 
therefore,  that  an  acquittal  should  have  been 
directed  at  the  dose  of  the  evidence  for  the 
prosecution.  Judgment  reversed,  and  cause 
remanded  for  new  trial. 

>  Reported  by  Edward  W.  Hlnes,  Esq.,  of  tht 
Franklort  bar,  and  tormerly  *taU  reporter. 


RAUBOM)  V.  COAIMONWEALTH.! 

(Court  of  Appeals  of  Kentucky.    June  29, 

1901.) 

INDICTMENT— UNCERTAINTY— USB  OP  "OR"  IN- 
STEAD OF  "AND"— FORMER  CONVICTION. 

1.  An  indictment  charging  that  defendant 
sold  spirituous,  vinous,  "or''  malt  liquors  is  bad 
for  uncertainty. 

2.  Under  an  indictment  charging  a  sale  of  liq- 
uor at  a  certain  hour  of  a  day  named.  It  was 
error  to  sustain  a  demurrer  to  defendant's  pl«a 
of  former  conviction  under  an  indictment  char- 
ging a  sale  at  another  hour  of  the  same  day,  as 
defendant  had  the  right  to  show  on  the  trial, 
as  averred  in  the  plea,  that  the  act  for  which 
he  was  previously  convicted  was  the  same  act 
for  which  he  was  being  tried;  the  question  as 
to  what  acts  were  proved  on  the  former  trial 
being  one  of  fact. 

Appeal  from  circuit  court  Barren  county. 

"To  be  officially  reported." 

Henry  Baubold,  Sr.,  was  convicted  of  the 
offense  of  selling  liquor  by  retail,  and  he 
appeals.    Reversed. 

V.  H.  Balrd,  for  appellant  CTem  J.  Whlt- 
temore  and  Robt  J.  Breckinridge,  for  the 
(Commonwealth. 

PAYNTBR,  C.  J.  Tbe  indictment  charges 
that  the  defendant  "sold  spirituous,  vinous, 
or  malt  liquors  by  retail  to  J.  D.  Steenbergln^ 
by  the  one-half  pint  and  the  glass  and  drink." 
The  court  overruled  a  demurr«  to  the  indict- 
ment 

When  a  statute  enumerates  several  acts  In 
the  alternative,  tbe  doing  of  any  of  which  Is 
subjected  to  the  same  punishment  all  of 
such  acts  may  be  charged  cumulatively  as 
one  offense.  It  was  so  held  by  this  court 
In  Jones  v.  Com.,  47  S.  W.  328.  In  that  case 
it  was  charged  that  the  defendant  sold  "spir- 
ituous, vinous,  and  malt  liquors."  The  fail- 
ure to  charge  the  acts  cumulatively  raiders 
the  indictment  defective.  The  copuUtlTe, 
"and,"  instead  of  the  disjunctive,  "or," 
should  have  been  used  In  the  indictment 
Sections  436,  696,  Blsh.  New  Or.  Proc.  Sec- 
tion 124,  C*.  Code  Prac,  requires  that  the 
indictment  "must  be  direct  and  certain  as  to 
the  offense  charged."  The  commonwealth 
could  have  required  the  defendant  to  meet 
the  charge  that  he  had  sold  spirituous,  vi- 
nous, and  malt  liquors;  but  when  it  charged 
that  he  sold  one  or  the  other.  It  did  not  ap- 
prise him  of  the  offense  with  which  he  was 
charged.  In  a  direct  and  certain  way. 

The  defendant  pleaded  former  conviction, 
and  in  doing  so  he  made  a  part  of  his  plea 
the  indictment  under  which  he  was  tried  and 
convicted  at  the  preceding  term  of  the  court 
The  court  sustained  a  demurrer  to  this  plea, 
evidently  upon  the  idea  that  it  charged  him 
with  having  sold  spirituous,  vinous,  or  malt 
liquors  to  J.  D.  Steenbergin  at  3:50  p.  m.  on 
the  same  day  that  be  was  charged  with  hav- 
ing sold  it  to  him  at  11:30  a.  a.  It  Is 
true,  the  indictment  under  which  he  was 


>  Reported   by    Edward   W.    Hlnes,    Esq., 
Frankfort  bar,  and  tormerly  ttat*  reportw. 
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convicted  avers  that  the  sale  took  place  at  a 
diffei-ent  hour  on  the  same  day.  StUl  the 
court  may  hare  permitted  the  same  evidence 
to  go  to  the  jury  oa  the  trial  of  that  case  that 
was  offered  on  the  triai  of  this  case.  Be- 
sides, the  instruction  of  the  court  In  former 
case  may  have  authorized  the  Jury  to  convict 
him  for  the  same  act.  It  is  averred  In  the 
plea  that  it  Teas  the  same  act.  The  court 
erred  in  sustaining  a  demurrer  to  the  plea, 
because  the  defendant  had  the  right  to  show 
by  testimony  on  the  trial  of  the  indictment 
the  facts  wlUch  were  developed  on  the  trial 
under  the  former  Indictment  The  first  tdal 
would  be  a  bar  to  the  further  prosecution 
for  such  oSense  as  wa«  then  proved  or  at- 
tempted to  be  proved,  and  whether  the  same 
acts  were  proved  or  attempted  to  be  proved 
on  the  first  trial  is  a  question  of  fact  Cliesa- 
peake  &  O.  B.  Co.  v.  Com.,  88  Ky.  36S,  11  S. 
W.  87.  The  Judgment  Is  reversed,  with  di- 
rection that  the  court  grant  the  appellant  a 
new  trial,  and  sustain  a  demurrer  to  the  In- 
dictment 


KYLE   T.   00MM0NWBALTH.1 

(Court  of  Appeals  of  Kentucky.    June  19, 
1901.) 

CaiUIMAL    LAW— HBVBR8IBIA    BESOn— BUB- 
GLART— INDICTTMBNT. 

1.  There  can  be  no  reversal,  in  a  criminal 
case,  on  account  of  insufficiency  of  the  evi- 
dence, if  there  b»  any  .evidence  tending  to  es- 
tablish ^ilt 

2.  An  indictment  for  burglary,  which  charges 
that  defendant  broke  into  a  dwelling  house 
"with  the  intent  to  commit  a  felony,  is  not 
good  oa  demurrer,  as  the  aicts  which  defendant 
intended  to  commit  shonid  be  stated,  so  that 
the  court  may  Isnow  whether  they  would  con- 
stitute a  felony.  Slaughter  t.  Oom.  (Ky.)  34 
8.  W.  622,  overmled. 

Appeal  from  circuit  court  Payette  county. 
"To  be  officially  reported." 
Hattle  Kyle  was  convicted  of  tiie  offense 
of  burglary,  and  she  appeals.     Reversed. 

Mat  H.  Bobbs  and  L.  Graudln  GroaBmon, 
for  appellant  Morrison  Breckinrldfe,  for 
appellee. 

OUFFr,  J.  An  indictment  was  returned 
by  the  grand  Jury  of  Fayette  county  against 
the  appellant  which  reads  as  follows:  "The 
grand  Jury  of  Fayette  county.  In  the  name 
and  by  the  authority  of  the  commonwealth 
of  Kentucky,  accuse  Hattle  Kyle  of  the 
crime  of  burglary,  committed  as  follows,  viz.: 
That  said  HatUe  Kyle,  on  the  4th  day  of 
March,  1901,  in  the  county  aforesaid,  did  un- 
lawfully, willfully,  forcibly,  and  feloniously 
break  Into  and  enter  the  dwelling  house  of 
Ollie  Fowler,  in  the  nighttime,  with  the  In- 
tent to  commit  a  felony,  against  the  peace 
and  dignity  of  the  commonwealth  of  Ken- 
tucky."   A  trial  resulted  in  a  verdict  and 

'  Reported  by  lUward  W.  Rlnei,  Biq..  tt  tke 
rrankrarft  bar,  and  tormerly  state  reporter. 


Judgment  holding  the  defendant  gnltty,  antf' 
fixing  her  punishment  at  two  years'  conflne' 
meut  In  the  penitentiary,  and,  her  motion 
for  a  new  trial  having  been  overruled,  abe 
prosecutes  this  appeaL  The  grounds  relied 
on  for  a  new  trial  are^  in  substance,  that  th» 
court  erred  In  overruling  the  defendant's  de- 
mnn-er  to  the  Indictment,  that  the  court 
erred  in  refusing  the  instructions  asked  ftor 
by  the  defendant  that  the  verdict  was  con- 
trary to  the  law  and  evidence  introduced, 
and  that  the  court  erred  bi  overruling  de- 
fendant's motion  for  peremptory  instruc- 
tions. 

It  has  been  repeatedly  decided  \tj  tbls 
court,  both  in  civil  and  criminal  cases,  that, 
if  th^e  was  any  evidence  from  wbich  the 
Jury  might  infer  that  the  plaintiff  was  ai- 
tltled  to  recover,  a  peremptory  instractlon 
shonid  not  be  given;  and,  while  It  is  tme- 
that  the  eridence  in  this  case  mlgbt  not  be- 
conclusive  as  to  defendant's  guilt  in  the  esti- 
mation of  this  court  yet  this  court  Is  not 
authorized  to  reverse  a  Judgment  Jn  a  crim- 
inal case  on  account  of  the  insufflclency  of 
evidence  if  there  be  any  evidence  tending  to 
establish  the  guilt  ot  the  accused. 

It  is  Insisted  for  appellant  that  the  demur- 
rer to  the  indictment  shonid  have  been  sus- 
tained. Section  124  of  the  Criminal  Code 
provides  that  the  indictment  must  be  direct 
and  certain  as  regards:  First  the  party  char- 
ged; the  offense  charged;  the  county  in 
which  the  offense  was  committed;  and  tlie- 
partlcular  circumstances  of  the  offense  char- 
ged. If  they  be  necessary  to  constitute  a  com- 
plete offense.  It  will  be  seen  from  the  in- 
dictment in  question  that  the  charge  Is  break- 
ing Into  the  bouse  in  question  with  the  intent 
to  commit  a  felony.  There  la  nothing  to  indi- 
cate what  sort  of  felony,  whether  it  be  mur- 
der, robbery,  larceny,  manslaughter,  or  any- 
other  of  the  various  crimes  which  constttute 
a  felony.  Moreover,  the  charge  that  the  la- 
tent was  to  commit  a  felony  is  a  mere  con- 
clusion of  the  pleader.  He  might  consider 
an  act  a  felony  which  In  law  was  no  offenae- 
at  all.  The  indictment  does  not  at  all  ap- 
prise the  defendant  of  what  particular  charge- 
she  was  to  answer.  It  Is  not  contended  that 
the  mere  breaking  Into  the  house  Is  a  felony, 
unless  she  had  the  Intent  to  commit  a  ftel- 
ony.  It  is  said  in  Bishop's  New  Crimlnat 
Procedure  (volume  2,  (  14^  that:  "Bor- 
glary  being  a  breaking,"  etc.,  "witti  tlie  In- 
tent to  commit  a  felony  In  the  place,  Uk 
Indictment  whether  upon  the  common  law 
as  thus  defined,  or  upon  a  statute  in  like- 
terms,  is  Inadequate  If  it  lays  the  Intent  only 
in  those  general  vrords.  It  must  specify  tte- 
felony  intended.  And,  If  It  does.  It  need  not 
say  that  the  offense  meant  Is  a  felony,  for 
that  Is  the  law  known  to  the  court.  Yet  the 
speciflcatioaB  need  not  be  so  minute  as  an 
Indictment  for  Its  actual  commission.  For 
example,  where  larceny  Is  intended,  the 
kind,  value,  or  ownership  of  the  goods  to  be 
stolen  need  not  be  alleged;  and,  whoe  tt  la- 
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rape  or  murder,  the  iDdlctmeat  1b  drawn  on 
tJhe  like  principle.  Yet  to  state  the  name 
only^the  Inteniled  felony,  as  larceny  car  rape 
— it  by  noBt  Judoee  deemed  not  sufflclentlj 
mlante,  thaugh  some  hold  It  adequate."  It 
seems  from  the  foregoing  authorities  that 
the  Indietment  is  defectiTe  in  not  stating 
what  acta  the  def»idant  intended  to  cemndt 
vhicb  would  co&etitate  a  felony,  and,  fall- 
ing to  BO  state,  the  indictment  is  fataUy  de- 
fective, and  ttire  demurrer  should  have  baem 
sustained.  Having  reached  tills  coiuduBlain, 
it  la  not  neoeasai?  to  pass  upon  the  correct- 
ness of  the  instructloos,  nor  as  to  errors 
comptained  of  as  to  the  admiasioB  of  testl- 
moDg'.  The  c^^inion  In  Slaughter  t.  Oom. 
(Ky.)  24  8.  W.  622,  is  overruled  in  so  far  as 
it  conflicts  with  this  opinion.  For  the  rea- 
sons indicarted,  the  judgment  is  reversed, 
and  cause  remanded,  with  directions  to  sus- 
tain the  demurrer  to  the  indictmeut,  aud  for 
preceedJags  consieteat  lierewith. 


STEWAXT  y.  TAnX>R.» 
(Oomst  of  Appeals  of  Kentud^.    June  7, 

190L) 
APPBAI<  raOM  INFSItlOa  COUKT— IKil]IGUI.AB^ 
ITT    IN    DISMISaiNQ    APPBAI^INSANE    PER- 
SONS—VAUDITT  OF  INQUEST  WITHOUT   NO- 
TICB. 

1.  tTpon  appeal  to  the  circuit  court  from  the 
Jodcmeat  ot  a  eonnty  eonrt  removiag  tlie  com- 
mittee of  a  person  adjudged  a  lunatic,  aad  re- 
storing her  estate  to  her,  it  'was  irregular  to 
dismiBs  the  appeal  on  the  ground  that  the 
jndpnent  appointing  the  committee  was  void; 
but  aa  the  committee,  on  the  motion  to  dismiss 
the  appeal,  admitted  the  facta  in  regard  to  the 
original  irroceeding,  and  thus,  in  effect,  con- 
sented that  lite  court  might  dismiss  the  appeal 
if  it  fomid  that  these  facts  tendered  the  judg- 
ment void,  the  case  will  be  treated  as  if  it  had 
been  disposed  of  on  its  merits. 

2.  While  Ky.  8t.  {  2157.  relating  to  inquests 
upon  persons  clmrged  to  he  of  unsound  mind, 
la  silent  as  to  notice,  yet  a  judgment  declaring 
a  person  to  be  of  unsound  niind,  when  she  was 
not  present  in  court,  and  had  no  notice  of  the 
proceeding,  was  void,  thongh  her  personal  pres- 
ence had  been  dispensed  with  by  the  oa'tti  of 
two  physicians,  as  provided  by  the  statute. 

Appeal  from  circuit  court,  Butlw  county. 

"To  be  afficlalty  reported." 

riDceedisg  by  Nancy  Taylor  against  G.  G. 
BtBwort  for  a  re-esandnatlon  Into  ttie  condl- 
tiom  of  plaintiff's  mind;  Judgment  finding 
plaintiS  to  be  of  aemid  mind,  and  removing 
defendant  as  her  committee,  and  defendant 
appeals.    AfEirmed. 

Edwftrd  W.  Hines  aTtd  W.  A.  Helm,  for  ap- 
pellant. Taylor  &  Borah.  Gnffy  &  Whalln, 
and  B.  li.  Gnffy,  for  appellee. 

PATNTBR,  a  X  The  appellant,  Stewart, 
Is  a  brother-in-law  of  the  appellee,  Nancy 
Taylor,  a  widow  80  years  ot  age.  In  July, 
1890,  be  appeared  liefore  the  county  Judge  of 
Butler  county,  and  made  complaint  that  she 
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was  of  unsound  mind,  and  Incapable  of  maar 
agiug  her  estate,  wliich  oonslsted  of  $4,000 
in  cash  and  notes  and  92fiQ0  in  lands.  "Sb* 
county  Judge  impaneled  a  Jnxy  tt  in^aire  lnt» 
the  condition  of  her  mind  and  ablUty  to  man- 
age her  estate.  A  trial  resnlted  la  a  Tsrdict 
to  the  efiCect  that  she  was  of  unsound  mind, 
and  incompetent  to  manage  bet  estate. 
Therempcm  the  court  appeiorted  the  appellant 
her  committee,  and  ordered  him  to  take 
charge  of  her  estate.  In  October,  1809,  this 
proceeding  was  instituted  liefore  the  county 
judge  of  Butler  county  for  a  re-examination 
into  the  oendltlen  of  tbe  mind  of  the  ap- 
pellee. The  question  was  submitted  to  a 
jury,  and  it  found  that  she  was  of  sound 
mind,  and  capable  of  mniMging  her  eatata. 
The  court  aecordiiagly  entered  a  judgment  re- 
moring  tiie  apfpellant  as  ber  committee,  and 
restored  the  estate  to  her.  From  this  judg- 
ment the  appellant  proaecnted  an  appeal  to 
tiie  circuit  court.  The  appellee  entered  a 
motion  to  have  it  dismisaed,  and  on  that  mo- 
tion it  was  admitted  ^e  Mras  not  present  at 
the  trial  of  the  proceeding  Instituted  by  ap- 
pellant In  the  Butlmr  eeunty  court  to  inquire 
into  the  condition  of  her  mind;  that  she  did 
not  receive  uoCice  that  an  a'ppiicatlon  tiad  or 
would  be  made  to  havie  her  adjudged  of  nn- 
soimd  mind;  that  she  did  not  knovr  that  the 
proceeding  was  pending;  that  there  was  no- 
written  certi&cate  or  oifiidavit  of  two  pliy- 
aldans  that  tits  was,  by  reason  of  her  phy- 
sical and  mental  condition,  unable  to  be  pres- 
ent in  court.  It  was  also  admitted  tliat  on 
the  trial  of  tiie  inquisition  two  regular  prac- 
ticing physicians  appeared,  and  testified  that 
they  liad  examined  lier,  and  believoi  Uiat 
she  -was  of  unsound  mind,  and  incompetent 
to  mana'ge  her  estate;  tjiat  she  was  physically 
unable  to  be  present  in  court  at  the  inquest; 
that  a  regular  practicing  attorney  was  ap- 
pointed to  defend  for  her.  Upon  this  state 
of  fajcts  being  admitted,  the  eonrt  adjudged 
tliat  Hie  first  proceeding  was  vc^  and  there- 
fore dismiaaed  the  appeal.  While  it  might 
have  been  somewhat  irregular  to  have  dla- 
posed  of  the  case  in  this  way,  still  both 
parties  seemed  to  desire  the  mcarite  of  the 
controversy  shoald  be  disposed  of  upon  tiie 
motion  to  dismiss,  l>ecan8e  tiie  admissions 
were  evidently  made  to  avoid  the  necessity 
of  taking  testhnoay,  aad  to  bring  before  IJte 
court  in  a  summary  way  the  question  In- 
volved, and  have  it  disposed  of.  For  the 
reason  that  both  parties,  in  effect,  consented 
to  a  disposition  of  it  in  the  manner  indicated, 
we  wiU  treat  it  as  if  the  case  had  been  prop- 
«ly  disposed  of  upon  its  merits.  If  the 
parties  desired  to  narrow  the  issue,  and  dis- 
pose of  the  case  upon  the  admitted  facts, 
neither  of  them  can  complain  on  this  appeal 
as  to  the  manner  in  which  the  Issue  was  dis- 
posed of,  except  it  be  to  question  the  correct- 
ness of  the  judgment  ot  the  court  upon  the 
issue  submitted.  Section  2157,  Ky.  St,  reads 
as  follows:  "No  Inquest  shall  be  held  unless 
the  person  charged  to  be  of  unsound  mind,  or 
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an  Imbecile,  or  incompetent  to  manage  his 
estate,  U  la  court,  and  personally  In  the 
presence  of  the  jnry.  The  personal  presence 
of  the  person  charged  shall  not  be  dispensed 
with  unless  It  shall  appear,  by  the  oath  or 
affidavit  of  two  regular  practicing  physicians, 
that  they  have  personally  examined  the  Indi- 
vidual charged  to  be  of  unsound  mind,  or  an 
Imbecile,  or  Incompetent  to  manage  bis  es- 
tate, and  that  they  verily  believe  him  to  be 
an  idiot  or  lunatic,  or  incompetent  to  manage 
his  estate,  as  the  case  may  be,  and  that  his 
condition  is  such  that  It  would  be  unsafe  to 
bring  him  into  court"  From  the  facts  ad- 
mitted It  appears  that  the  appellant  went 
before  the  county  court,  and  had  her  ad- 
judged of  unsound  mind,  without  giving  her 
any  notice  of  the  intended  application,  or 
that  such  a  proceeding  bad  been  instituted. 
She  was  not  present  in  court,  but  her  pres- 
ence was  not  dispensed  with  In  the  manner 
required  by  the  statute.  It  is  to  the  effect 
that  the  presence  of  the  defendant  in  the 
writ  shall  not  be  dispensed  with  unless  it 
shall  appear  by  the  oath  or  affidavit  of  two 
regular  practicing  physicians  that  they  have 
examined  him,  and  found  him  incompetent  to 
manage  his  estate,  and  that  his  condition  is 
such  that  it  would  be  unsafe  to  bring  him 
into  court.  Waiving  the  question  as  to 
whether  the  oath  referred  to  must  be  in  writ- 
ing, subscribed  and  sworn  to  by  the  two  prac- 
ticing physicians,  we  will  now  come  to  the 
question  as  to  whether  the  court  had  juris- 
diction to  adjudge  her  to  be  of  unsound 
mind,  and  incompetent  to  take  care  of  her 
estate,  when  she  was  neither  present  at  the 
trial  nor  had  notice  of  the  proceeding.  The 
effect  of  the  proceeding  was  not  only  to  de- 
prive her  of  the  control  and  management  of 
her  property,  but  to  place  her  person  in 
charge  of  another.  It  was  a  serious  matter 
for  her  to  be  adjudged  of  unsound  mind,  and 
to  be  deprived  of  her  estate  and  the  control 
of  her  person.  The  statute  is  silent  on  the 
question  of  notice.  If  the  person  who  is 
sought  to  be  adjudged  of  unsound  mind  Is 
present  In  court,  and  is  made  aware  of 
the  proceeding,  then,  it  seems  to  us,  his 
presence  would  waive  the  necessity  of  notice. 
If  one  affected  by  such  a  proceeding  is  in 
court,  and  has  notice  of  its  purpose,  he  would 
kave  an  opportunity  to  make  defense;  but, 
where  he  is  not  present,  it  is  our  (pinion 
that  he  is  entitled  to  notice  of  the  pendency 
of  the  proceeding,  that  a  reasonable  oppor- 
tunity may  be  .afforded  him  to  defend  it; 
otherwise,  unscrupulous  persona  might  go  into 
court,  and  have  one  who  is  perfectly  sane 
adjudged  of  unsound  mind,  and  for  a  time 
take  his  property  from  his  control.  It  would 
certainly  be  a  dangerous  practice  to  allow  a 
proceeding  to  be  prosecuted  to  a  final  de- 
termination without  the  presence  of  the  party 
to  be  affected,  or  without  notice  to  such  one 
of  the  pendency  ot  the  proceeding.  The 
mere  fact  that  one  may  be  believed  to  be  a 
lunatic  will  not  waive  the  necessity  of  notice^ 


because  that  is  the  very  question  to  be  tried. 
He  is  entitled  to  the  presumption  of  sanity 
tmtll  he  has  been  adjudged  otherwise  on  the 
inquest  To  say  that  one  is  insane,  and 
therefore  need  not  be  notlfled  ot  the  pro- 
ceeding, is  to  decide  the  very  question  to  be, 
and  before  It  is,  tried.  Although  Che  statute 
is  silent  upon  the  subject  of  notice,  we  can- 
not believe  that  the  legislature  ever  Intended 
tbat  one  should  be  declared  a  lunatic,  and 
have  his  property  and  person  put  In  charge 
of  another,  without  either  being  present  in 
court,  with  an  opportunity  to  defend  the  pro- 
ceeding, or  without  having  due  notice  there- 
of, and  thus  have  an  opportunity  to  appear 
and  defend.  Even  if  the  legislature  had  so 
intended,  a  judgment  rendered  in  the  pro- 
ceeding would  not  be  valid  unless  the  defend- 
ant in  the  writ  had  been  notlfled  by  process 
of  the  court  of  its  pendency,  or  was  present 
at  the  trial,  with  an  opportunity  to  defend. 
To  adjudge  him  to  be  of  unsound  mind  with- 
out notice,  or  his  personal  presence  at  the 
trial,  would  be  to  derive  him  of  Important 
and  valuable  rights  without  being  heard. 
This  seems  to  have  been  the  opinion  of  this 
court  in  McAfee  v.  Com..  8  B.  Mon.  300. 

To  show  the  views  that  courts  in  othec 
states  have  of  the  question  here  Involved,  we 
refer  to  some  of  their  opinions.  The  Ten- 
nessee statute  seems  to  be  silent  on  the  sub- 
ject of  notice,  like  our  statute;  but  the  su- 
preme court  of  that  state,  in  'Ex.  parte  Dozier, 
4  Baxt  81,  said:  "It  was  never  intended 
by  the  legislature  tbat  so  Important  a  pro- 
ceeding as  that  of  declaring  a  party  a  lona- 
tic,  and  taking  charge  of  bis  person  and  of 
his  estate,  should  be  consummated  without 
personal  notice."  In  Chase  v.  Hathaway,  14 
Mass.  222,  it  was  held  that  the  silence  of 
the  statute  as  to  notice  to  an  alleged  lunatic 
does  not  make  valid  an  adjudication  of  lunacy 
without  such  notice.  The  statute  of  West 
Virginia  does  not  seem  to  require  notice  to 
an  alleged  lunatic  of  proceedings  to  liave  blm 
adjudged  of  unsound  mind,  but  the  court.  In 
Evans  v.  Johnson,  19  S.  E.  623,  23  Ll  R.  A. 
737,  said:  "It  lies  at  the  foundation  of 
justice  in  all  legal  proceedings  that  the  per- 
son to  be  affected  have  notice  of  such  pro- 
ceedings. As  such  au  appointment  takes 
from  the  person  the  possession  and  control 
of  his  property,  and  even  his  freedom  of  per- 
son, and  commits  his  property,  his  person,  bis 
liberty  to  another,  stamps  him  with  the  stig- 
ma of  insanity,  and  degrades  him  in  public 
estimation,  no  more  Important  order  touching 
a  man  can  be  made,  short  of  conviction  of 
infamous  crime.  Will  it  be  said,  in  answer 
to  this,  that  he  is  insane,  and  that  notice  to 
an  Insane  man  will  do  him  no  good?  The 
response  Is  that  his  Insanity  is  the  very  ques- 
tion to  be  tried,  and  he  the  only  party  Inter- 
ested In  the  Issue.  Often,  if  given  notice,  he 
w-IU  be  prompt  to  attend,  and  in  his  person 
be  the  unanswerable  witness  of  his  sanity; 
often,  if  not  given  notice,  those  Interested  in 
using  or  robbing  him  of  his  property  will  ^- 
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fectoate  a  corrnpt  plan.  Almost  aa  well 
might  we  convict  a  man  of  crime  without 
notice."  The  Indiana  supreme  court.  In  Mar- 
tin T.  Motslnger,  130  Ind.  555,  30  N.  B.  523, 
Bald:  "But,  while  this  is  trae,  and  while 
there  may  be  a  valid  inquest  and  Judgment 
in  such  cases  without  notice  when  the  party 
Is  present,  it  is  otherwise  when  be  is  not 
present,  and  is  not  represoited  by  some  one 
authorized  to  appear  for  him.  While  the 
statute  does  not  In  terms  provide  for  notice, 
the  proceedings  are  of  such  a  character  that 
they  cannot  be  ez  parte  and  be  valid.  If  the 
statute  was  to  be  construed  as  authorizing 
proceedings  of  an  ex  parte  character,  It  would 
be,  to  that  extent,  in  conflict  with  the  con- 
stitution of  the  United  States,  and  void." 
Many  other  cases  to  the  same  effect  could  be 
cited.  Our  opinion  is  that  the  court  properly 
decided  that  the  Judgment  rendered  in  the 
proceeding  instituted  by  the  appellant  was 
void.    The  Judgment  is  affirmed. 


LOUTSVILLB  TRUST  CX3.  v.  DOHN  et  al.i 

(Court  of  Appeals  of  Kentucky.    June  22, 

1901.) 

Construction  op  will-arrival,  of  touno- 
bst  child  at  age— will  speaking  from 
death  of  testator— annuity  continu- 
ing during  trust. 

1.  As  a  will  speaks  from  the  death  of  the 
testator,  a  refereace  therein  to  the  arrival  of 
testators  youngest  child  at  the  age  of  25  years 
applies  to  the  youngest  child  at  the  date  of  tes- 
tator's death,  though  bom  after  the  execution 
of  the  will. 

2.  Where  a  testator  by  his  will  directed  a 
monthly  payment  to  his  widow  during  her  life, 
and  to  each  of  bis  children  until  the  youngest 
child  should  reach  the  age  of  25  years,  aad 
then  provided  that  after  the  death  of  his  wife, 
and  when  hia  youngest  child  should  reach  25 
years  of  age,  hia  entire  estate  should  l>e  divided 
among  his  children  or  their  heirs,  the  monthly 
payments  to  the  children  must  continue,  in  any 
event,  until  the  death  of  the  widow,  though 
the  only  child  under  25  years  of  age  may  ate 
before  that  time. 


"To  be  officially  reported." 

Petition  for  extension  of  opinion.    Granted. 

For  former  report,'  see  62  S.  W.  1033. 

PER  CURIAM.  The  will  speaks  from  the 
death  of  the  testator,  and  the  reference 
therein  to  the  arrival  at  the  age  of  25  years 
of  his  youngest  child  must  be  referred  to 
Rebecca  Dohn,  who  was  the  youngest  child 
at  the  date  of  testator's  death,  although  bom 
after  the  execution  of  the  wilL 

The  provision  for  an  annuity  In  favor  of 
each  of  the  children  was  apparently  Intended 
for  their  support  and  maintenance  during 
the  continuance  of  the  trust.  We  can  hardly 
suppose  that  It  was  the  Intention  of  the 
testator  to  leave  his  children,  two  of  whom 
are  females,  without  the  means  of  subsist- 
ence until  the  death  of  his  wife,  should  the 
youngest  child  die  before  such  death.    This 
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construction  may  seem  somewhat  strained, 
and  In  violation  of  the  literal  meaning  of 
one  of  the  clauses  of  the  will;  but,  taking 
the  whole  will  together,  and  deducing  the 
testator's  intention  therefrom  as  best  we 
may,  this  construction  is  probably  as  close 
to  that  Intention  aa  we  can  arrive,  and  seems 
to  be  supported  to  some  extent  by  respectable 
authority.  Gray  v.  Dickinson  (Ky.)  13  S.  W. 
200;  Boraston's  Case,  3  Coke,  19;  Briscoe's 
Devisees  v.  WIcklifle,  6  Dana,  162;  Dan- 
forth  V.  Talbot's  Adm'r,  7  B.  Mon.  627; 
Davis  V.  Wood,  17  B.  Mon.  91;  McDanlel's 
Guardian  v.  McDanlel.  91  Ky.  157,  15  8.  W. 
129.  From  this  It  would  follow  that  the 
monthly  payments  to  the  children  should 
continue  until  Rebecca  Dohn  arrives  at  the 
age  of  25  years,  should  she  live  so  long,  and. 
In  case  of  her  death  before  the  death  of  the 
testator's  widow,  until  the  next  youngest 
child  reaches  the  age  of  25  years,  and  In  any 
event  until  the  death  of  the  testator's  widow. 


MATTHEWS  et  al.  v.  MURPHT.i 
(Court  of  Appeals  of  Kentucky.    June  22, 
1901.) 
PHYSICIANS-REVOCATION  OF  LICENSE- 
STATUTE. 

Ky.  St.  §  2615,  is  void  for  nocertalnty  to 
the  extent  that  it  authorizes  the  state  board 
of  health  to  revoke  the  license  of  a  physician 
for  "grossly  unprofessional  conduct  of  a  char- 
acter likely  to  deceive  or  defraud  the  public." 

Appeal  from  circuit  court,  Warren  county 

"Not  to  be  officially  reported." 

Action  by  G.  N.  Murphy  against  J.  N.' 
Matthews  and  others  for  an  injunction. 
Judgment  for  plaintiff,  aiid  defendants  ap- 
peal.   Affirmed. 

Wright  &  McElroy,  W.  S.  Pryor,  Aarota 
Kohn,  and  Edward  W.  Hlnes,  for  appellants. 
Lewis  McQuown  and  Wllklns  &  Bradburn. 
for  appellee. 

PAYNTER,  C.  J.  The  principal  question 
involved  is  the  validity  of  section  2616,  Ky. 
St.,  under  which  the  appellants,  the  state 
board  of  health,  undertook,  for  alleged  un- 
professional conduct,  to  revoke  the  certifi- 
cate of  the  appellee,  which  had  been  granted 
him  to  practice  medicine  In  this  state.  The 
section  reads  as  follows:  "The  state  board 
of  health  may  refuse  to  Issue  the  certificate 
provided  for  In  section  two  thousand  six 
hundred  and  thirteen  of  this  article  to  any 
Individual  guilty  of  grossly  uninrofesslonal 
conduct  of  a  character  likely  to  deceive  or 
defraud  the  public,  and  It  may,  after  due 
notice  and  hearing,  revoke  such  certificates 
for  like  caus^.  In  all  cases  of  refusal  or 
revocation  the  applicant  may  appeal  to  the 
governor,  who  may  affirm  or  overrule  the  de- 
cision of  the  board,  and  this  decision  shall 
be  final."  From  the  averments  of  the  peti- 
tion It  appears  that  the  appellee  received  the 

■  Reported   by   Edward    W.    Hlnes,    Esq.,    of   ths 
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degree  of  M.  O.  from  the  Kentucky  School 
of  Medicine,  a  reputable  medical  college 
chartered  under  the  laws  of  this  state;  that 
be  took  a  post  graduate  course  In  New  York 
City,  and  also  in  Chicago;  that  he  had  spent 
a  large  sum  of  money  In  acquiring  his  medi- 
cal education;  that  after  his  diploma  had 
been  registered  In  the  office  of  the  clerk  of 
the  Warren  county  court,  as  required  by  law, 
he  was,  on  October  3,  1893,  granted  a  certifi- 
cate by  the  state  board  of  health,  which  au- 
thorized him  to  practice  medicine  in  this 
state.  While  It  Is  not  our  purpose  to  discuss 
the  charges  upon  which  the  state  board  of 
health  proposed  to  try  the  appellee,  it  may 
be  wdl  to  give  an  epitome  of  them.  It  1b 
charged— First,  that  he  advertised  that  he 
could  cure  cancer,  tapeworm,  and  piles  with- 
out the  use  of  the  knife;  second,  by  adver- 
tising he  reflected  upon  the  medical  profes- 
sion; third,  practicing  osteopathy;  fourth, 
he  guaranties  a  cure  or  no  pay;  flicth,  that 
by  reason  of  the  alleged  acts  he  has  been 
guilty  of  unprofessional  conduct  of  a  char- 
acter likely  to  deceive  or  defraud  the  public. 
Section  2613,  Ky.  St,  authorizes  the  state 
board  of  health,  upon  application,  to  Issue  a 
certificate  to  any  reputable  physician,  who  is 
practicing  or  who  desires  to  begin  the  prac- 
tice of  medicine  In  this  state,  who  possesses 
any  of  the  following  qualifications:  "(1)  A 
diploma  from  a  reputable  medical  college  le- 
gally chartered  under  the  laws  of  this  state. 
(2)  A.  diploma  from  a  reputable  and  legally 
chartered  medical  college  of  some  other  state 
or  country,  indorsed  as  such  by  the  state 
board  of  health.  '  (3)  A  satisfactory  evidence 
from  the  person  claiming  the  same  that  such 
person  was  reputably  and  honorably  engaged 
in  the  practice  of  medicine  In  this  state  prior 
the  February  twenty-third,  one  thousand 
eight  hundred  and  sixty-four.  (4)  Satisfac- 
tory evidence  from  any  person  who  was 
reputably  and  honorably  engaged  in  the 
practice  of  medicine  in  this  state  prior  to 
February  twenty-thhrd,  one  thousand  eight 
hundred  and  eighty-four,  who  has  passed  a 
satisfactory  practical  examination  before 
said  board.  Applicants  may  present  their 
credentials  by  mall  or  proxy,  and  the  board 
shall  Issue  Its  certificate  to  such  applicants 
as  are  entitled  thereto  as  though  the  appli- 
cant was  present  All  certificates  shall  be 
signed  by  the  president  and  secretary,  and 
attested  by  seal  of  the  board,  and  not  more 
than  two  dollars  shall  be  charged  for  any 
certificate." 

The  appellee  possessed  the  requisite  quali- 
fications, which  entitled  him  to  a  license  to 
practice  his  profession,  and  the  state  board 
of  health  accordingly  gave  it  to  him.  It  is 
sought  now  to  deprive  him  of  that  license 
because  of  the  alleged  unprofessional  con- 
duct The  license  which  he  received  is  cer- 
tainly a  "right"  or  "estate."  The  purpose  of 
our  statute,  in  conferring  upon  the  state 
board  of  health  the  right  to  grant  to  per- 
sons, possessing  certain  qualifications,  the 


right  to  practice  medicine,  was  with  the  vteir 
of  preventing  them  from  entering  the  pro- 
fession except  they  were  fitted  for  it  The 
legislature  recognized  that  the  public  was 
entitled  to  be  protected  from  persons  who 
desired  to  engage  in  the  practice  of  medicine 
who  did  not  possess  the  requisite  knowledge 
or  qualifications  to  engage  in  it  The  power 
to  regulate  it  must  be  fixed  somewhere,  and 
the  legislature  thought  It  wise  to  lodge  that 
power  with  the  state  board  of  health.  It 
was  never  intended  by  the  legislature  that 
the  power  should  be  arbitrarily  or  capricious- 
ly exercised. 

The  appellee  having  fitted  himself  for  this 
learned  profession,  and  having  been  licensed 
to  practice  the  same,  the  question  arises, 
has  the  state  board  of  health  the  right  to 
charge  him  with  "unprofessional  conduct 
likely  to  deceive  or  defraud  the  public."  and 
erect  a  standard  by  which  that  conduct  Is 
to  be  measured,  and  if  In  Its  Judgment  he 
does  not  meet  Its  requirements  summarily 
deprive  him  of  a  right  or  estate  or  both?  The 
effect  of  such  action  of  the  board  would  cause 
the  appellee  to  lose  a  large  sum  of  money 
which  he  has  spent  for  bis  professional  edu- 
cation, and  bar  him  from  the  acquisition  of  a 
livelihood  thereby,  and  at  the  same  time  mar 
his  character  In  such  a  way  that  It  would 
take  years,  it  he  could  do  so  at  all,  to  re- 
move It 

The  statute  does  not  prescribe  the  manner 
by  which  a  physician  may  regulate  his  con- 
duct It  does  not  advise  him  in  advance 
what  act  or  acts  may  be  in  violatloa  of  its 
provisions.  He  is  not  told  what  Is  lawful 
or  unlawful.  He  might  do  an  act  which  he 
regarded  as  entirely  proper,  which  neither 
violated  moral  law  or  Involved  turpitude, 
still  such  acts  might  in  the  opinion  of  the 
state  board  of  health,  amount  to  unprofes- 
sional conduct,  and  which  In  Its  opinion  did 
or  was  calculated  to  deceive  or  defraud  the 
public.  Hie  physician  who  did  the  act  of 
which  complaint  was  made  before  the  state 
board  of  health  could  not  Icnow  at  the  time 
the  act  was  done  what  standard  would  be 
thereafter  erected  by  the'  board  by  which  Its 
effect  was  to  be  determined.  As  the  statute 
does  not  advise  him  beforehand  as  to  what 
Is  unprofessional  conduct  he  could  not  know- 
ingly or  intentionally  be  guilty  of  It  The 
legislature,  In  effect  has  attempted  to  com- 
mit to  the  state  board  of  health  the  right 
after  the  physician  has  done  some  act  to  de- 
termine what  its  effect  is  to  be,  and.  If  In 
Its  Judgment  he  should  be  deprived  of  the 
right  to  practice  his  profession,  it  can  inflict 
the  punishment  upon  him  by  revoking  his 
license.  If  the  legislature  desires  to  declare 
for  what  acts  or  conduct  a  physician's  li- 
cense to  practice  medicine  shall  be  revoked, 
it  is  competent  to  do  so,  and  to  vest  in  some 
tribunal  the  authority  to  Investigate  and  try 
the  charge  which  may  be  made  under  such  a 
statute. 

In  state  of  Arkansas  a  statute  was  enact* 
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ed  which  declared  It  to  be  unlawful  "for  one 
to  commit  any  act  Injurious  to  the  public 
health,  or  public  morals,  or  to  the  perrerslon 
or  obstruction  of  public  Justice,  or  the  due 
administration  of  the  laws."  In  passing  up- 
on this  statute  in  Ex  parte  Jackson,  45  Ark. 
161,  the  court  said:  "The  law  Is  simply  null. 
The  constitution,  which  forbids  ex  post  facto 
laws,  could  not  tolerate  a  law  which  would* 
make  an  act  a  crime  or  not,  according  to  the 
moral  sentiment  which  might  happen  to  pre- 
vail with  the  Judge  and  Jury  after  the  act 
had  been  committed."  This  court  in  Louis- 
ville &  N.  R.  Co.  T.  Commonwealth,  18  Ky. 
Law  Rep.  42.  referred  to  the  case  of  Ex  parte 
Jackson  with  approval.  It  was  held  in  Ex 
parte  McNulty,  77  Cal.  164,  19  Pae.  237,  11 
Am.  St.  Rep.  257,  that  no  one  should  be  pun- 
ished "for  the  violation  of  any  vague,  unde- 
fined notion  of  unprofessional  conduct  which 
might  after  the  fact  be  entertained  by  cer- 
tain individuals  constltntlng  a  board  of  ex- 
aminers." What  the  present  state  board  of 
health  might  consider  unprofessional  conduct 
might  be  adjudged  by  another  board  not  to 
be.  An  act  committed  during  the  adminis- 
tration of  the  present  board  might  be  regard- 
ed by  it  as  not  being  unprofessional  conduct, 
yet  the  board  which  succeeds  It  might  ad- 
judge it  to  be,  as  the  statute  prescribes  no 
rule  which  Is  to  govern  the  conduct  of  the 
medical  profession  or  the  state  board  of 
health  in  adjudging  Its  effect  For  the  rea- 
sons given,  we  do  not  think  the  act  Is  valid 
In  so  far  as  it  attempts  to  confer  upon  the 
state  board  of  health  the  right  to  revoke  a 
license  which  has  been  granted  by  it  to  a 
pliyslclan  to  practice  Ills  profession.  This 
conclusion,  however,  applies  alone  to  so 
much  of  the  statute  as  authorizes  the  board 
to  revoke  a  physician's  license  to  practice 
medicine  for  unprofessional  conduct  That 
part  of  the  statute  which  authorizes  the 
board  to  pass  upon  the  qualifications  of  per- 
sons to  practice  medicine  and  to  license  them 
is  valid.  If  the  board  should  exercise  that 
power,  either  arbitrarily  or  capriciously,  the 
party  injured  may  obtain  relief  in  the  courts. 
The  Judgment  Is  affirmed. 

DTT  RBLLE,  J.,  does  not  concur  in  the  rea- 
soning of  the  court  O'REAR,  J.,  was  not  a 
member  of  the  court  when  this  case  was  de- 
cided. 


THOMAS  T.  SWEET.* 

(Court  of  Appeals  of  Kentucky.    Jane  22, 
1901.) 

YIBNDOR  AND  PDRCHASBR— FAILDRH  OF  CON- 
SIDERATION—INNOCENT PURCHA8- 
BR— ESTOPPEL. 

1.  Where  defendant  conveyed  land  with  gen- 
eral warranty  to  plaintiff  at  the  request  of  P., 
to  whom  defendant  had  executed  a  title  bond 

''Reported   br   Edwwd   W.   Elnes,    BBq.,    •(   the 
Fnuikfort  bar.  and  toriBWly  state  reporter. 


for  the  land,  and  who  had,  for  a  valuable  con- 
sideration, subsequently  sold  the  land  to  plain- 
tiff, in  an  action  by  plaintiff  to  recover  the  land 
defendant  was  entitled  to  have  his  deed  to 
plaintiff  canceled,  plaintiff  being  merely  the  as- 
signee of  P.'s  equity,  and  standing  in  his  shoes, 
and  it  appearing  that  there  was  a  total  failure 
of  consideration  by  reason  of  the  fact  that  the 
supposed  tract  of  land  which  P.  was  to  convey 
to  defendant  had  in  fact  no  existence. 

2.  The  fact  that  defendant  advised  plaintiff  to 
purchase  the  land  from  P.  does  not  operate  as 
an  estoppel,  as  plaintiff  had  notice  of  a  stipu- 
lation of  the  title  bond  executed  by  defendant 
that  defendant,  who  was  then  in  possession  of 
the  land,  should  remain  in  possession  until  a 
certain  time  in  the  future,  wnen  he  was  to  re- 
ceive ~title  to  and  possession  of  the  land  which 
P.  was  to  convey  to  Mm,  and  that  unless  he 
should  receive  such  title  and  possession,  the 
contract  was  to  be  "null  and  void." 

Paynter,  a  J.,  and  Gnffy  and  White,  JJ.,  dis- 
senting. 

Appeal  from  circuit  court  Mason  county. 

"To  be  oflicially  reported." 

Action  by  W.  H.  Thomas  against  Samuel 
Sweet  to  recover  land.  Judgment  for  de- 
fendant and  plaintiff  appeals.    Affirmed.    ■-, 

A.  E.  Cole  &  Son  and  B.  L.  Worthlngton, 
for  appellant  A.  M.  J.  Cochran,  for  ap- 
pellee. 

O'REAR,  J.  Appellee,  a  tanner  aged 
about  70  years,  living  in  Mason  county,  Ky., 
and  a  "promoter,"  named  J.  Winn  Parker,  of 
Weston,  Mo.,  in  December,  1896,  entered  into 
a  contract  by  which  appellee  agreed  to  ex- 
change bis  farm  of  some  120  acres.  In  Mason 
county,  Ky.,  and  notes  held  by  him  to  the 
amount  of  $642.80  and  Interest  against  one 
J.  W.  Morgan  (secured  by  lien  on  laud  in 
Mason  county),  to  one  E.  Sewell,  the  princi- 
pal for  whom  J.  Winn  Parker  assumed  to  be 
acting,  appellee  to  receive  In  exchange  for 
his  land  and  the  Morgan  notes  a  tract  of 
land  in  Taney  county,  Mo.,  represented  to 
contain  400  acres,  and  to  have  surrendered  to 
him  two  notes  of  $150  each,  theretofore  ex- 
ecuted by  appellee  to  Parker,  and  to  receive 
Parker's  note  for  $500,  due  October  15,  1896. 
Appellee  was  then  living  on  the  farm  pro- 
posed to  be  exchanged  by  him,  and  he  con- 
tinued to  BO  reside  until  after  the  institution 
of  tills  suit  It  appears  that  Parker  had 
formerly  lived  in  Lewis  county,  Ky.,  adjacent 
to  Sweet  and  bad,  In  the  early  part  of  1895, 
been  in  Kentucky,  when  he  sold  to  appellee^ 
Sweet  an  80-acre  tract  of  land  in  Taney 
county.  Mo.,  taking  for  it  Sweet's  two  notes 
for  $160  each,  due  June,  1896,  and  June,  1897, 
respectively  (the  notes  of  that  amount  named 
above),  and  a  Jack  at  $500,  making  the  con- 
sideration for  the  land  $800.  In  October, 
<895,  appellee  went  to  Missouri  with  Parker, 
to  examine  the  land,  and  was  shown  by 
Parker  as  fine  a  l)ody  of  land  as  one  might 
covet  Judging  from  Its  description  given  by 
appellee.  Naturally,  appellee  was  much 
pleased  with  his  venture,  and  was  an  easy 
mark  for  the  subsequent  transactions.  Soon 
Parker  again  appeared  In  Kentucky,  and 
irlthout  mnCh  apparent  difficulty  induced  ap- 
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pellee  to  execute  the  contract  first  herein 
named.  Parker  then  set  about  selling  this 
Kentucky  purchase.  He  visited  appellant's 
store  in  Lewis  county,  not  far  distant  from 
the  Sweet  farm,  and  negotiations  betweoi 
appellaut  and  Parker  ensued,  resulting  in  a 
tentative  trade,  "provided  the  title  was  all 
riglit,"  as  appellant  says,  whereby  appellant 
was  to  buy  of  Parker  the  Sweet  farm,  and 
give  in  exchange  therefor  a  dwelling  house 
and  lot  and  storehouse  in  the  village  of  Bur- 
tonsvllle,  Lewis  county,  and  $800  additional. 
This  was  about  Febmary  4,  1896.  Appellant 
and  Parker  then  went  to  and  did  examine  the 
Sweet  farm,  which  was  to  appellant's  satis- 
faction, whereupon  be  paid  Parker  $109JS0,  a 
'■Jieck  for  $100,  and  a  check  for  $490,  making 
$690.50  of  the  $800.  The  last  of  these  pay- 
ments was  made  February  19,  1896.  When 
appellant  went  with  Parker  to  examine  the 
Bweet  farm,  after  viewing  part  of  It,  they 
went  to  appellee's  residence  to  examine  it 
Of  course,  they  were  invited  by  appellee  to 
stay  for  dinner,  it  being  near  that  hour,  and 
after  and  at  dinner  there  occurred  certain 
•wnversations  that  are  relied  upon  by  the 
parties  respectively  as  constituting  "estoppel" 
and  "notice."  That  Is,  appellant  asserts  that 
then  appellee  told  him  that  he  (appellee)  had 
traded  this  farm  to  Parker  for  a  farm  In  the 
West,  and  was  loud  in  his  praise  of  his  West- 
ern acquisition;  also  that  appellee  advised 
appellant  to  buy  the  farm  now  in  dispute— 
the  Sweet  farm.  On  the  other  hand,  appel- 
lee claims  that  on  this  Initial  visit  appellant 
learned  of  such  facts  as  In  law  put  him  upon 
inquiry  and  notice,  if  he  did  not.  Indeed,  ac- 
quire sufficient  actual  knowledge  of  the  terms 
of  the  contract  between  appellee  and  Parker, 
to  cut  otr  appellant's  claim  of  being  a  bona 
fide  purchaser,  for  value,  and  innocent,  or 
without  notice.  From  the  proof  it  Is  made 
satisfactorily  clear  that  appellee  did  at  that 
time  feel  satlsfled  with  his  exchange,  was 
anxious  to  consummate  It,  and  urged  appel- 
lant to  buy  this  farm.  We  are  equally  well 
satisfied  from  the  proof  that  on  that  occasion 
appellant  learned  of  the  terms  of  the  con- 
tract between  appellee  and  Parker,  which  In- 
cluded the  proviso  that  appellee  was  to  retain 
possession  of  his  farm  till  October  15,  1896, 
when  he  was  to  be  paid  the  $500  cash,  re- 
ceive his  two  $150  notes,  and  receive  title  and 
possession  to  the  400  acres  of  Taney  county. 
Mo.,  land;  and  that,  unless  these  conditions 
were  all  performed,  the  contract  between  ap- 
pellee and  Parker  "was  to  be  null  and  void." 
Neither  appellant  nor  appellee  seemed  to 
question  Parker's  honesty,  and  both  seem  to 
have  been  equally  and  surprisingly  credulous 
In  believing  his  representations.  Appellant 
shows  by  his  testimony  that  he  regarded  the 
transaction  between  appellee  and  Parker 
with  strange  IndHterence,— undoubtedly  un- 
der the  belief  that  he  was  not  legally  concera- 
ed  in  it,— and  for  that  reason,  evidently,  failed 
to  take  that  careful  note  of  Its  details  and 
conditions  evidenced  by  the  character  of  his 


testimony;  although  It  Is  pretty  eonclnslvely 
shown  that  at  some  period  of  the  transaction, 
and  within  a  short  time  of  the  date  when 
the  possession  was  due  him  under  the  Parker 
contract,  he  realized  that  appellee  was  bebig 
or  had  been  "swindled,"  as  he  expressed  It; 
but,  presumably  under  the  same  idea  of 
nonliability,  claiming  he  "was  an  Innocent 
purchaser."  After  appellant  had  bought  this 
land  from  Parker,  and  had  paid  him  the 
$590,  and  conveyed  the  Lewis  county  property 
to  Parker's  daughter  and  her  husband  (though 
appellant  still  retained  possession  of  It),  Park- 
er induced  appellee  to  make  appellant  a  deed 
for  his  farm  in  Mason,  and  to  deUver  to  ap- 
pellant the  Morgan  notes.  This  was  on  April 
3,  189C.  These  notes  were  subsequently  sur- 
rendered to  Morgan  In  consideration  of  his 
conveying  appellant  the  land  upon  which  they 
were  a  purchase-money  Hen,  22.67  acres  ad- 
jacent to  appellee's  farm.  Notwithstanding 
appellee's  deed  to  appellant,  it  was  under- 
stood by  appellant  that  appellee  had  the  right 
to  hold  the  possession  of  the  farm  till  Oc- 
tober 15,  1896.  From  the  date  of  this  con- 
veyance till  within  a  few  days  of  October  15, 
1896,  appellee  undoubtedly  treated  the  farm 
as  belonging  ultimately  to  appellant,  believ- 
ing that  he  would,  at  the  date  he  surrendered 
his  place,  receive  the  possession  of  the  400- 
acre  plantation  in  Missouri.  Parker  even  was 
to  furnish  a  car  to  move  appellee,  his  family 
and  chattels,  and  to  come  after  them;  all 
for  a  guarantied  outlay  of  not  exceeding  $23. 
In  March,  1800,  Parker  delivered  to  appellee 
a  deed  for  400  acres  of  land,  described  as  be- 
ing parts  of  sections  5  and  9,  township  21, 
range  19  W.  of  the  fifth  P.  M.,  in  Taney 
county.  Mo.,  with  covenants  of  general  war- 
ranty and  seisin  of  fee-simple  title  thereto. 
In  satisfaction  of  the  $500  note  due  appellee 
October  15,  1886,  and  to  Insure  the  delivery 
of  the  two  $150  notes,  or,  as  Parker  claims, 
in  full  satisfaction  of  all  bis  obligations  to 
appellee,  Parker  also  conveyed  appellee  an- 
other tract  of  80  acres  adjoining  these  other 
Taney  county  lands;  making,  as  appellee 
thought  and  said,  "a  square  mile  of  land" 
that  he  owned  In  that  fertile  region.  On 
April  3,  1896,  when  the  deed  was  made  to  ap- 
pellant above  mentioned,  appellee  and  wife 
gave  to  Parker  a  writing  called  a  "certifi- 
cate," showing  that  all  liens  had  been  paid 
on  the  Sweet  farm,  except  the  mortgage 
named  below,  and  that  appellee  had  no  furth- 
er claim  against  it  This  paper  subsequently 
came  to  the  bands  ot  appellant.  There  was 
a  mortgage  Hen  on  appellee's  land  to  a  build- 
ing and  loan  association  for  $265.30,  which 
he  discharged  by  giving  Parker  a  horse,  a 
colt  a  cow  and  calf  at  $130,  and  land  notes 
on  one  Fannin  for  about  $130.  This  mort- 
gage appellant  subsequently  paid,  and,  al- 
though the  proof  is  not  absolutely  convincing, 
we  feel  authorized  In  adopting  the  chancel- 
lor's view  In  holding  that  Parker  paid  appel- 
lant $130  cash  and  gave  him  the  Fannin 
notes  to  relmburse-hlm  for  that  outlay.    Some 
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few  days  before  October  IStli,  when  tbe  pos- 
aesslou  of  these  respectlye  lands  was  due  to 
be  rendered,  appellee  becoming  snspidoas  all 
but  too  late,  wrote  Parker  to  meet  him  at 
Kansas  City,  and  went  ont  to  locate  Us 
lands,  and  have  them  sorreyed,  and  to  take 
possession.  Parker  failed  to  respond.  Ap- 
pellee went  to  his  house,  but  he  refused  "to  go 
along  to  see  the  land,  claiming  sickness  in 
his  family.  Appellee  then  went  to  the  county 
seat  of  Taney  county,  having  his  suspicions 
confirmed  en  route,  and  there  definitely  learn- 
ed that  there  was  no  such  land  in  existence 
as  that  described  in  his  deed.  Indeed,  the 
facts  are  township  21  of  rani;e  19,  Taney 
county,  is  but  a  fractional  township,  and  it 
has  no  section  5,  and  no  part  of  section  9, 
agreeing  with  the  description  in  appellee's 
deed.  In  truth,  appellee  had  simply  been 
swindled  as  to  this  Missouri  land  venture. 
He  then  refused  to  surrender  possession  of 
the  Mason  county  f^rm  to  appellant;  hence 
this  salt  in  ejectment  by  appellant.  To  the 
suit  appellee  pleaded  in  avoidance  of  his  deed, 
which  was  set  up  and  relied  on  In  the  pe- 
tition: (1)  The  facts  constituting  the  fraud 
of  Parker  in  the!  transaction  in  which  ap- 
pellee agreed  to  and  did  convey  his  land,  and 
that  appellant  had  knowledge  and  notice  of 
those  facts,  and  therefore  took  the  land  sub- 
ject to  appellee's  equities  In  the  premises.  (2) 
It  was  pleaded  that  there  was  an  entire  fail- 
ure of  consideration  upon  which  the  convey- 
ance to  appellant  had  been  made,  and  there- 
fore. In  equity  and  conscience  appellant  ought 
not  to  bold  that  which  he  bad  acquired,  but 
ought  to  return  It  to  appellee.  A  rescission 
was  prayed  for  in  the  answer,  which  was 
made  a  counterclaim.  Issue  being  joined  on 
these  pleas,  a  large  volume  of  proof  was 
taken,  from  which  we  gather  and  find  the 
statement  of  facts  above.  The  cause,  on  ap- 
pellee's motion,  having  been  transferred  to 
and  tried  in  equity,  the  chancellor  decreed  a 
rescission  of  the  conveyances,  and  adjudged 
appellant  to  execute  and  deliver  to  appellee  a 
deed  conveying  trath  the  original  farm  con- 
veyed him  by  appellee  and  the  land  acquired 
from  Morgan  in  satisfaction  of  his  purchase- 
money  notes.    Hence  this  appeal. 

It  is  tbe  contention  of  the  appellant  that 
he  was  an  Innocent  purchaser  for  value, 
and  without  notice  of  Parker's  fraud;  that 
it  was  the  fraud  of  Parker  that  was  tbe 
vicious  element  la  the  transaction,  and  that 
appellant  was  as  Ignorant  and  Innocent  of 
it  as  was  appellee.  Again,  he  argues  that 
appellee  stood  by  and  saw  him  invest  In  the 
land,  knowing  that  he  was  doing  so,  and 
urged  or  advised  him  to  make  the  purchase; 
that,  therefore,  he  is  estopped  now  to  ques- 
tion appellant's  title.  He  further  argues 
that  appellee  cannot  deny  the  effect  of  his 
warranty  deed,  and  cannot  set  up  a  superior 
equity  to  the  legal  title  be  has  conveyed  by 
bis  warranty  deed.  He  also  argues  that 
there  was  not  a  failure,  total  or  partial,  of 
the  consideration  for  the  conveyance  to  him, 


for  he  says  the  consideration  for  his  con- 
veyance moved  from  appellant  (being  what 
he  was  induced  to  part  with  to  Parker  there- 
for), ood  it  mattered  not  in  law  whether 
the  consideration  moved  to  the  grantor  or 
another;  it  was  8u£Bcient  if  the  grantee  had 
parted  with  a  valuable  asset  in  exchange 
for  the  conveyance.  The  case  has  been  pre- 
pared with  much  care  and  skill,  and  argued 
with  rare  ability.  To  dispose  of  these  ques- 
tions, it  Is  first  necessary  that  the  legal  rela- 
tive positions  of  these  parties  be  defined, 
and  then  constantly  borne  In  mind.  The 
original  contract  concerning  the  land  in 
litigation  was  between  appellee,  Samuel 
Sweet,  and  E.  Sewell;  the  latter  ostensibly 
represented  by  his  agent,  J.  Winn  Parker, 
who  presumably  was  authorized  throughout 
to  do  for  his  principal  what  he  did.  Ap- 
pellee undertook  to  convey  the  land  and  Mor- 
gan notes  to  Sewell,  in  consideration  that 
Sewell  would  convey  or  cause  to  be  con- 
veyed to  appellee  title  to  400  acres  of  land 
in  Taney  county.  Mo.,  deliver  to  appellee 
the  $500  note  of  J.  Winn  Parker,  "Agt," 
due  October  15,  1886,  and  deliver  to  appellee 
two  $150  notes  previously  executed  by  him 
to  Parker,  and  deliver  to  appellee  the  posses- 
sion of  tbe  Missouri  land'  on  or  l>efore  Oc- 
tober 15,  1896;  appellee  to  retain  possession 
of  his  land  till  then;  and,  "In  case  said 
Parker,  as  agent,  fails  to  comply  with  his 
part  of  this  contract,  then  the  ccmtract  is 
null  and  void,  and  said  Sweet  Is  still  to 
have  and  hold  the  farm  on  which  be  now 
resides."  This  was  a  title  bond,— an  execu- 
tory contract— showing  upon  what  conditions 
appellee  would  convey  to  Sewell  the  title 
to  the  Mason  county  farm.  Appellee  did 
nothing  in  that  which  could  have  misled 
another  dealing  with  Sewell,  or  bis  agent, 
Parker,  with  reference  to  this  land,  to  have 
believed  that  Sewell  or  Parker  had  any  right 
or  title  to  it,  save  such  as  was  conditioned 
upon  Sewell's  doing  or  causing  to  be  done 
all  the  things  provided  to  be  done  for  Sweet 
before  the  contract  to  convey  by  Sweet  be- 
came enforceable.  Sweet  continued  in  pos- 
session of  the  farm,  as  stated  before,  not 
merely  as  tenant  of  Sewell,  but  as  owner, 
subject  to  the  conditions  of  bis  contract  with 
Sewell.  In  this  state  of  things,  Sewell's 
agent,  Parker,  proposes  to  appellant,  W.  H. 
Thomas,  to  sell  him  tbe  Sweet  farm,  or  rath- 
er exchange  It  for  certain  property  of  appel- 
lant's and  a  certain  sum  of  money  additional. 
This  proposition  being  accepted,  was  equiva- 
lent to  Sewell's  transferring  to  Thomas 
Sewell's  equity  in  the  contract  of  Decem- 
ber of  1895,  under  which  he  was  to  ac- 
quire Sweet's  farm.  Sewell  (or  Parker, 
which  is  the  same  tiling)  could  not,  of  course, 
convey  to  Thomas  a  greater  estate  In  the 
property  than  be  (Sewell)  had,  nor  could 
Thomas  acquire  from  Sewell  a  greater  estate 
than  Sewell  had.  True,  appellee.  Sweet, 
might,  by  such  conduct  as  should  operate 
upon  the  conscience,  be  estopped  to  deny 


Dii 


gitizedby^UO^lt: 


790 


63  SOUTHWESTERN  REPORTER. 


(Ky. 


tbat  Thomas  took  a  greater  title  from  Se- 
well  than  Sewell  had  to  conYej;  but,  Inde- 
pendent of  the  question  of  estoppel  for  the 
present,  Thomas  merely  acquired  Sewell's 
equity  In  the  property.  Thomas  paid  Se- 
well's  agent,  as  consideration  for  the  trans- 
fer of  that  equity,  the  houses  and  lots  (valued 
at  about  $1,100)  and  about  $700  In  money. 
Whether  that  was  an  unreasonable  price  for 
the  transfer  to  him  of  the  equity,  or  whether 
It  was  a  wise  or  unwise  transaction  for 
Thomas,  cannot  affect  the  legal  question  in- 
TolTed.  He  bought  Sewell's  equity,  and  paid 
Parker  toe  it.  He  then  "stood  in  Sewell's 
shoes."  Independent  of  estoppel,— that  Is,  If 
Sweet  bad  never  been  seen  by  Thomas,  and 
had  made  no  representations  whatever  to 
Thomas  concerning  the  matter,— It  doubtless 
would  not  be  argued  that  Thomas  had  any 
higher  or  better  or  other  right  to  demand 
a  conveyance  of  this  land  than  Sewell  had. 
Therefore  (still  waiving  the  question  of 
estoppel  for  the  present)  Thomas  would  only 
be  entitled  to  a  conveyance  of  the  Sweet 
farm  on  the  condition  that  Sweet  first  re- 
ceived a  good  title  to  and  full  possession 
of  the  400  acres  of  Missouri  land  by  Oc- 
tober 15th,  and  received  $500  cash  and  the 
possession  of  bis  $300  notes  by  that  date. 
If,  then,  there  should  have  been  a  failure 
of  this  consideration  (a  total  failure,- as  we 
find  there  was),  oould  Thomas  bare  de- 
manded and  compelled  the  execution  by 
Sweet  of  his  part  of  the  contract?  If  not, 
why  not?  Because  the  courts  will  not  com- 
pel the  execution  or  performance  of  a  con- 
tract which  it  Is  Inequitable  to  enforce.  And 
it  would,  of  course,  be  Inequitable  to  com- 
pel Sweet  to  give  up  his  farm  to  his  vendee 
when  the  latter  could  not  and  would  not 
pay  him  the  agreed  consideration  for  It.  But 
it  Is  here  argued— and  with  much  earnest- 
ness and  skill— that  the  contract  was  exe- 
cuted so  far  as  the  conveyance  by  Sweet 
was  concerned.  It  is  said  be  bad  volun- 
tarily executed  bis  part  of  the  contract  by 
making  and  delivering  to  Sewell's  assignee 
a  general  warranty  deed  to  the  land.  Ap- 
pellant argues  that  an  executed  contract  can- 
not be  rescinded,  except  in  that  line  of  cases 
wbffle  the  consideration  is  a  "continuing 
one";  notably  the  cases  known  as  "Support 
Cases,"  and  illustrated  especially  in  Scott's 
Heirs  V.  Scott,  3  B.  Mon.  2,  and  Cash  v. 
Cash  (Ky.)  41  S.  W.  679.  We  do  not  un- 
derstand tbat  the  law  recognized  such  a 
limitation,  or  admits  such  an  Impotence.  In 
a  proper  case  the  law  will  rescind  even  an 
executed  contract,  will  restore  the  parties 
to  their  former  position,  when  In  good  con- 
science one  should  not  be  suffered  to  main- 
tain the  advantage  In  the  executed  agree- 
ment. Thus,  If  one  pays  for  an  article  rep- 
resented to  be  of  a  certain  quality,  or  fit 
for  a  certain  use,  which  afterwards  de- 
velops to  be  of  a  different  quality,  or  unfit 
for  the  nse  represented,  though  the  contract 
Is  executed,  rescission  may  be  had  by  the 


Injured  one  where  tbe  foundation  of  the  ac- 
tion is  mistake  or  actual  fraud.  If  one  pays 
for  an  article  under  the  representation  and 
belief  it  has  an  existence,  when  it  has  not, 
though  the  contract  Is  executed  as  to  tbe 
payor,  he  may  have  rescission.  It  Is  not 
permitted  in  conscience  that  one  should  re- 
tain the  consideration  and  not  give  the  sub- 
ject of  it  Blsh.  Cont  {  70;  Robinson  v. 
Bright'B  Bx'r,  3  Mete.  30;  Bedal  t.  SUtb,  3 
T.  B.  Mon.  280;  Lane  v.  Lane  (Ky.)  60  S. 
W.  857. 

It  is  further  argued  for  appellant  that 
there  could  not  be  a  failure  of  consideration 
in  this  case,  because  it  is  not  necessary  that 
the  consideration  should  move  to  tbe  grantor 
in  the  deed;  it  is  sufladent  if  it  moves  from 
the  grantee.  The  proposition  stated  is  ele- 
mentary, and  not  questionable.  But  we  hold 
that  the  consideration  for  the  execution  of 
this  deed  was  not  Thomas'  conveyances  and 
payments  to  Parker,  but  Parker  or  Sewell's 
agreements  to  convey  the  Missouri  land,  and 
deliver  tbe  notes  and  cash  to  Sweet.  Thom- 
as' conveyances  and  payments  to  Parker 
were  the  consideration  for  tbe  assignment  or 
transfer  of  Sewell's  equities  In  the  Sweet 
contract  to  Thomas.  Counsel  for  appellant 
cite  and  mainly  rely  on  tbe  case  of  Morrison 
V.  Clay,  Hardin,  430.  In  that  case  Morrison 
and  Mansel  entered  Into  a  contract  with 
West,  who  claimed  to  be  tbe  Inventor  of  a 
machine  for  cutting  and  heading  nails,  for 
the  purchase  of  said  invention,  for  which 
machine  they  agreed  to  give  him  $9,375. 
West  was  to  proceed  at  once  to  Washing^ton, 
and  obtain  patents  for  his  Invention,  and 
make  due  conveyances  thereof  to  the  ven- 
dees named.  Subsequently  the  three  entered 
into  a  contract  practically  abrogating  the 
first  one,  and  becoming  partners  In  the  man- 
ufacture of  the  articles  named;  but  Morrison 
and  Mansel  were  to  pay  two-thirds  of  the 
original  price,  and  that  in  making  those  pay- 
ments they  were  to  have  credit  for  certain 
debts  of  West  settled  or  to  be  settled  by 
them  with  his  creditors.  Peacock,  Wren- 
shall  &  (3o.,  for  whom  Mr.  Henry  Clay,  the 
appellee  in  that  action,  was  the  agent  or  at- 
torney, obtained  a  Judgment  for  a  consider- 
able sum  of  money  against  West  and  one 
Outherle.  Morrison  thereupon  agreed  with 
Mr.  Clay  to  tbe  settlement  of  this  particular 
debt,  giving  him  therefor  certain  obligatory 
bonds  of  Morrison  to  Clay  In  consideration 
that  Mr.  Clay,  for  his  said  clients  and  prin- 
cipals, would  release  the  Judgment  debt 
above  named,  which  was  accordingly  done. 
Thereafter  it  was  discovered  that  West  had 
perpetrated  a  fraud  on  Morrison,  in  that  he 
was  unable  to  obtain  patents  for  bis  ma- 
chine on  the  ground  tbat  It  was  not  patenta- 
ble. Morrison,  having  executed  bond  to 
Clay,  as  agent  aforesaid,  for  the  payment  of 
the  sum  agreed  on  to  be  in  satisfaction  of 
the  Judgment  debt  of  bis  principal,  now 
sought  to  be  released  from  these  obligatloiu 
under  the  facts  recited  above,  arguing  that 
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Clay  was  bat  the  assignee  of  West  and  oc- 
cupied no  better  position  than  West  could 
bare  occupied  under  the  contract.  Mr.  Har- 
din and  Mr.  Clay,  for  the  defense,  contended 
that  Clay  was  not  the  assignee  of  West,  but 
was  an  original  contracting  party  with  Mor- 
rison. We  quote  from  the  argument  of  the 
distinguished  counsel  in  that  case:  "It  is 
not  uiKtn  mercantile  principle  that  we  claim 
a  right  to  recover,  but  upon  the  well-settled 
principles  of  the  common  law  that  Clay,  for 
Wrenshall,  Peacock  &  Co.,  gave  to  Morrison 
a  valuable  consideration  for  these  bonds. 
That  consideration  was  the  release  of  their 
Judgment  against  West  and  Gntherle.  That 
release  was  given,  and  was  made  complete, 
when  those  bonds  were  executed."  Again, 
they  Bald:  "Clay  nera:  entered  into  any  con- 
tract with  West  on  this  subject;  nor  does 
be  claim  under  West,  and  cannot,  therefore, 
be  affected  by  any  equity  which  may  extend 
to  West."  Chief  Justice  Edwards,  delivering 
the  opinion  of  the  court,  held:  "The  consid- 
eration given  by  Clay  was  the  release  or  dis- 
charge of  the  Judgment  against  West  and 
Outherle,  at  Morrison's  request;  and  the  con* 
Blderation  moving  from  Morrison  to  Clay  for 
the  release  was  the  execution  of  the  bonds 
In  question."  The  court  further  Intimated 
that,  had  Clay  taken  or  derived  his  claim  or 
title  through  West,  he  would  have  taken  as 
assignee,  and  therefore  subject  to  the  de- 
fenses to  that  contract  In  our  opinion,  the 
case  Just  considered  is  clearly  and  easily  dis- 
tinguishable from  the  case  at  bar,  and,  in- 
stead of  questioning,  it  virtually  admits,  the 
principles  here  applied.  The  estoppel  plead- 
ed must  be  unavailing  to  appellant  We 
cannot  determine  from  the  record  that  appel- 
lee did  or  said  anything  prior  to  the  exe- 
cution of  the  paper  of  April  3d  that  could 
have  misled  and  did  mislead  appellant  or 
that  did  induce  him  to  part  with  his  money 
or  property  to  Parker;  for  it  appears  that 
appellant  made  bis  conveyances  and  paid  all 
the  money  to  Parker  prior  to  April  S,  1896. 
True,  he  paid  the  $265  to  the  building  asso- 
ciation after  that  date,  but  as  we  have 
found  above,  he  received  an  equivalent  con- 
sideration for  that  the  transaction  amount- 
ing In  reality  to  appellee's  having  paid  that 
debt  To  constitute  an  estoppel,  appellee 
must  have  said  or  done  something  calculated 
to  and  that  did  cause  appellant  to  part  with 
his  property  or  money,  or  change  his  posi- 
tion to  his  damage.  No  such  fact  is  satis- 
factorily shown  by  the  record,  and  therefore 
the  plea  cannot  prevail. 

We  do  not  deem  It  necessary  to  determine 
what  notice  attached  to  Sweet's  actual  oc- 
cupancy of  the  premises  when  sold  to  appel- 
lant as  we  find  the  sufficient  fact  that  ap- 
pellant had  actual  notice  of  the  terms  of  the 
Sewell-Sweet  contract  of  December,  1895,  be- 
fore he  had  parted  with  any  property  or 
money  to  Parker;  and  because  we  find  the 
further  fact  and  have  applied  the  rule  of 
law,  that  appellant  took  under  Sewell  (or 


Parker)  as  vendee  of  his  equity  in  the  said 
contract  of  December,  1883,  and  was  thereby 
conclusively  charged  with  full  notice  of  Its 
terms  and  conditions  in  a  controversy  with 
Sweet,  the  other  party  to  the  contract.  It 
follows  from  the  foregoing  that  appellant 
was  not  "an  innocent  purchaser  for  value, 
without  notice"  of  Sweet's  equities. 

That  one  cannot  deny  bis  own  warranty 
deed,  or  set  up  a  superior  title  to  the  one  he 
has  conveyed  by  such  an  instrument  Is  true. 
But  that  rule  does  not  apply,  of  course, 
where  the  grantor  in  such  a  deed  brings  his 
appropriate  action  to  vacate  It  and  have  It 
canceled  by  decree  of  court,  because  of  fraud 
in  its  obtalnment  or  because  of  the  failure 
of  the  consideration  upon  which  It  was  exe- 
cuted. Appellee's  counterclaim  in  this  action 
was  an  appropriate  manner,  under  our  prac- 
tice, of  making  the  direct  attack  to  have  the 
conveyance  canceled.  The  Judgment  la  af- 
firmed. 

PATKTEIt,  C.  J.  (dissenting).  As  a  matter 
of  fact  Thomas  did  not  participate  in  the 
fraud  of  Paricer.  Neither  does  the  court  find 
that  he  did,  or  base  its  opinion  upon  that 
idea,  but  It  erroneously  assumes  that  be  oc- 
cupied the  same  position  In  the  transaction 
that  Parker  did,  who  practiced  the  fraud 
upon  Sweet  The  court  decides  the  case  as 
if  it  were  an  action  by  Parker  to  enforce  the 
executory  contract  against  Sweet  Sweet 
sold  the  farm  to  Parker  or  Sewell,  and  exe- 
cuted a  paper  In  the  nature  of  a  title  bond 
for  same,  in  which  there  was  a  covenant 
that  he  would  make  a  deed  of  general  war- 
ranty. Parker  proposed  to  sell  the  land  to 
Thomas,  but  he  would  not  buy  it  until  he 
had  seen  Sweet;  and,  upon  assurance  by 
him  that  the  matter  was  all  right  he  bought 
it  Thomas  and  Parker  agreed  upon  the 
price,  and  Parker  executed  and  delivered  to 
Thomas  a  title  bond  for  the  farm,  in  which 
he  agreed  to  make  him  a  deed  with  cove- 
nants of  general  warranty.  Sweet  was  not 
required  to  surrender  the  possession  of  the 
farm  until  the  following  October.  Neither 
would  he  have  been  compelled  to  make  a 
deed  for  it  until  Parker  had  made  or  pro- 
cured him  a  satisfactory  deed  for  the  Mis- 
souri land.  Parker  did  this,  and  had  a  deed 
made  to  Sweet  for  It  which  was  satisfac- 
tory to  him.  Then^  In  compliance  with  hig 
contract  with  Parker,  he  executed  and  de- 
livered to  Thomas  a  deed  to  the  farm  in 
question,  which  he  accepted  in  compliance 
with  the  terms  of  the  title  bond  which  Par- 
ker had  delivered  to  him.  So  Sweet  had  ac- 
cepted as  satisfactory  the  deed  for  the  Mis- 
souri land,  and,  in  effect  declared  to  Thom- 
as, by  the  tender  to  him  of  the  deed  to  the 
farm,  that  Parker  had  complied  fully  with 
the  contract  which  they  had  with  reference 
to  the  land.  It  was,  in  effect  a  declaration 
to  Thomas  that  Parker  had  the  right  to  sell 
him  the  land,  and  that,  in  compliance  with 
that  right  he  tendered  Thomas  a  deed  for 
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It.  In  doing  80,  he  procured  Tbomas  to  re- 
lease Parker  on  tbe  covenants  of  tbe  title 
bond  to  him  by  Inducing  him  to  accept  tbe 
deed  which  be  tendered  him.  There  is  no 
principle  of  law  or  equity  cited  by  the  court, 
or  can,  in  my  opinion,  be  cited,  which  gives 
Sweet  tbe  right  in  the  action  against  him 
to  recover  poasession  of  the  land  to  defeat  it 
by  showing  that  Parker  practiced  a  fraud 
upon  him.  This  could  only  be  done  by  show- 
ing that  Thomas  participated  In  the  fraud, 
which  was  done.  The  mere  fact  that  Thom- 
as may  have  known  the  terms  of  the  con- 
tract between  Parker  and  Sweet  does  not  im- 
pute to  him  knowledge  that  it  had  been 
procured  by  fraud.  Its  terms  do  not  ImiMrt 
that  it  was  obtained  by  fraud.  £k>  the  mere 
fact  that  Thomas  was  acquainted  with  the 
terms  of  the  contract  does  not  even  tend  to 
show  that  he  had  knowledge  that  it  was  ob- 
tained by  fraud.  There  was  a  consideration 
to  uphold  the  deed  which  Sweet  made  Thom- 
as. That  was  the  obligation  of  Parker  to 
see  that  Thomas  was  made  a  deed  of  gen- 
eral warranty  for  the  land.  If  the  title  fail- 
ed, be  had  to  look  to  the  covenants  in  Sweef  • 
deed  to  him  for  redress.  The  effort  of  Sweet 
in  this  action  is  to  rescind  an  executed  con- 
tract As  Thomas  neither  participated  in  the 
fraud,  nor  had  notice  of  it  when  he  accepted 
the  deed,  it  should  be  canceled.  1  Blgelow, 
Frauds,  p.  253,  says:  "A  person  who  vol- 
untarily executes  a  deed,  though  Induced  to 
do  so  by  fraud,  can  avoid  it  only  against 
the  party  who  exercised  the  unlawful  in- 
fluence, or  against  one  who  took  title  un- 
der the  deed  with  participation  in  or  notice 
of  the  fraud."  Kerr,  Fraud  &  M.  839,  says: 
"If  the  person  by  whose  fraudulent  misrep- 
resentation a  transaction  has  been  Induced  is 
not  himself  a  party  to  the  transaction,  the 
transaction  stands  good,  and  cannot  l>e  re- 
pudiated. If  the  other  party  to  the  transac- 
tion has  not  been  party  or  privy  to  the  fraud. 
The  party  defrauded  must  seek  redress  in  an 
action  in  the  case  at  law  for  damages  against 
the  party  of  whose  fraud  he  complains.  If, 
for  Instance,  a  man  has  been  induced  by  the 
false  representations  of  a  third  party  to  deal 
with  another,  he  cannot  have  tbe  transaction 
rescinded,  if  the  other  party  to  tbe  transac- 
tion has  not  been  party  or  privy  to  the  false 
representation."  Lawson,  Oont  i  236,  says: 
"The  representation  must  have  been  made 
by  the  other  party  to  the  contract,  or  by  his 
agent,  or  with  bis  connivance,  for  a  con- 
tract is  not  aftected  by  the  fraud  of  a  third 
person  In  which  the  other  party  was  not 
implicated.  There  is  no  case  in  which  a 
fraud  Intended  by  one  man  shall  overturn  a 
fair  and  bona  flde  contract  between  two  oth- 
ers." In  Flghtmaater  v.  Levi  (Ky.)  17  S.  W. 
195,  it  appeared '  that  through  the  fraud  of 
the  husband  tbe  wife  was  induced  to  convey 
her  property  to  Levi.  The  court  refused  to 
set  aside  the  deed,  saying:  "In  the  absence 
of  some  fraud  practiced  by  Levi,  he  should 
not  be  held  responsible  for  what  the  husband 


did  lo  the  premises."  In  the  eaae  of  Lee  ▼. 
Vaughn,  1  Bibb,  235,  the  facts  were  such  to 
make  the  rule  announced  applicable  to  this 
case;  the  court  saying:  "That  Gullian  prac- 
ticed a  fraud  on  the  appellant  seems  to  be 
most  abundantly  proven;  but,  Vaughn  not 
having  been  proven  to  have  participated  in 
it,  he  cannot  be  affected  by  it"  Morrison 
V.  CSay,  Hardin,  421,  announces  a  rule  in  ac- 
cord with  the  authorities  from  which  we 
have  quoted.  Additional  reasons  might  be 
given  for  reaching  the  conclusion  that  I  have 
In  this  case,  but  time  forbids  further  elabora- 
tion. It  is  evident  that  Parker  practiced  a 
gross  fraud  upon  Sweet  bat  I  do  not  think 
it  is  right  to  take  Thomas'  property  to  com- 
pensate him  for  the  loss  he  sustained  by 
reason  of  tbe  fraud  of  Parker.  I  dissent 
from  the  opinion  of  the  court 

GUFFZ  and  WHITE,  JJ.,  concur  In  this 
dissent 


QUINN  T.  OOMMONWEALTH.t 

(Oonrt  of  Appeals  of  Kentucky.    Jane  22. 
1901.) 

CRIMINAL  LAW— CONTINUANCES-INSTRUCTION 

NOT  AUTHORIZED  BT  BVIDBNCB— EVI- 

DENCB  AS  TO  THREUIT3. 

1.  The  trial  court  did  not  abuse  Its  discretion 
in  refusing  a  contiauance  asked  on  the  sole 
ground  of  public  excitement,  and  of  the  prej- 
udice against  accused,  though  tbe  trial  occurred 
only  a  week  after  the  offense  was  committed, 
and  the  death  penalty  was  inflicted,  no  other 
affidavit  than  that  of  accnsed  being  filed  in 
support  of  the  motion  for  contiauance. 

2.  The  court  did  not  err  In  refusing  an  in- 
stnictioa  presenting  an  hypothesis  which  there 
was  no  evideace  to  support 

3.  Deceased  having  been  killed  by  defendant 
while  attempting,  in  the  discharge  of  his  duty 
as  a  policeman,  to  arrest  defendant  evidence 
of  threats  by  defendant  that  he  would  kill  or 
be  killed  before  he  would  go  to  the  workhouse 
was  competent. 

4.  As  defendant  in  violation  of  law,  sold  beer 
in  the  presence  of  deceased,  It  was  the  duty  of 
deceased  to  arrest  him,  though  having  no  war- 
rant 

Appeal  from  circuit  court  Boyle  county. 
"Not  to  be  officially  reported." 
Beuben  Qulnn  was  convicted  of  the  offense 
of  murder,  and  he  appeals.    Affirmed. 

B.  E.  McKay,  A.  O.  Van  Winkle,  and  G. 
O.  Bagby,  for  appellant  .^  J.  Breckinridge, 
tor  the  Commonwealth. 


WHITE,  J.  Appellant  was  indicted,  tried, 
and  convicted  in  the  Boyle  circuit  court  of 
the  crime  of  willful  murder.  His  punish- 
ment was  fixed  by  the  jnry  at  death,  and  be 
appeals. 

The  killing  occurred  April  10,  1901,  appel- 
lant was  arrested  13th,  the  Indictment  was 
returned  leth,  and  the  case  was  called  for 
trial  April  17th.    On  the  calling  of  the  case 

*  Reported  by  Edward  W.  Hlnca,  Xmi.,  at  the 
Frankfort  bar,  and  formerly  «tau  raportar. 
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tm  trial,  appellant  filed  his  own  affidavit 
and  asked  a  continuance.  In  this  affidavit 
for  a  continuance  tbe  only  j^onnd  set  out  Is 
that  there  existed  In  Boyle  county  much  ex- 
citement and  feeling  over  the  killing,  and  by 
reason  of  this  feeling  there  existed  such 
prejudice  against  appellant  that  he  would 
be  unable  to  obtain  a  fair  trial  There  was 
no  witness  absent,  nor  was  It  stated  that 
any  were  desired.  Snbsequent  to  the  filing 
of  this  affidavit  a  second  affidavit  was  filed 
by  appellant  which  disclosed  that  he  had 
been  unable  to  obtain  the  affidavit  of  any 
person  in  support  of  his  first  affidavit,  be- 
cause of  the  prejudice  against  him.  The 
court  overruled  the  motion  for  continuance, 
and  a  trial  was  had  resulting  in  a  convic- 
tion as  stated.  On  the  trial  appellant  was 
sworn  as  a  witness  in  his  own  behalf,  and 
his  version  of  the  killing  Is  as  follows:  Ap- 
pellant was  engaged  in  buatness  in  a  smaU 
bouse  of  three  rooms,  one  behind  another,  of 
a  total  length  of  25  feet.  In  the  northwest 
comer  of  the  rear  room  was  an  ice  box, 
wherein  appellant  kept  beer  and  whisky, 
which  he  sold  in  violation  of  the  prohibition 
law.  What  other  articles  appellant  kept  for 
sale,  if  any,  is  not  disclosed.  On  the  night 
of  April  10,  1901,  appellant  closed  up  his 
house  at  about  9  o'clock  at  night,  and  started 
home.  On  the  way  he  met  four  young  men, 
and  at  their  request  he  returned  with  them 
to  Bell  them  beer.  The  appellant  and  these 
four  went  In,  a  lamp  was  lighted,  and  all 
five  went  to  the  rear  room,  and  appellant 
opened  the  Ice  box,  and  gave  out  four  bot- 
tles of  beer.  While  the  men  were  drinking 
the  beer  in  the  room,  the  deceased,  John  T. 
Crum,  who  was  a  policeman  of  Danville, 
came  Into  the  room,  and  remarked,  "It  is 
my  treat"  and  put  down  a  silver  dollar  on 
the  shelf  where  the  lamp  stood.  The  four 
men  went  out,  taking  the  beer  with  them. 
After  they  went  out  Crum  went  to  the  box, 
and  tried  to  open  it,  and  appellant  took  hold 
of  the  hasp  by  which  it  was  locked,  and  re- 
fused to  permit  Crum  to  look  into  the  box. 
According  to  appellant,  they  had  a  scuffle 
there  at  the  box;  Crum  trying  to  look  In- 
side, and  he  trying  to  prevent  him.  Appel- 
lant finally  succeeded  In  locking  the  box 
with  a  spring  padlock.  When  appellant  had 
succeeded  in  locking  the  Ice-box  lid,  deceas- 
ed took  hold  of  him,  and  said,  "Come,  and 
go  with  me."  Appellant  admits  that  he 
knew  that  Crum  was  a  police  officer,  and  un- 
derstood by  the  expression  used  that  he  was 
being  arrested  by  Crum.  Appellant  went  or 
suffered  himself  to  be  pulled  along  some 
three  or  four  steps,  when  appellant  said: 
"All  right;  I  will  go  when  I  get  my  house 
locked  up."  Crum  said:  "Never  mind  the 
house.  Come  on  with  me."  Appellant  re- 
plied, "I  won't  go  until  I  fasten  up  my 
house,"  and  he  again  said  he  would  not  go 
until  he  blew  out  the  light.  In  reply  Gram 
said:  "Never  mind  the  light.  Come  on  with 
me."    In  this  way  the  two  men,  Crum  and 


the  appellant  got  to  about  the  middle  of  the 
middle  room,  with  the  light  In  tbe  rear  room. 
According  to  appellant  when  about  the  center 
of  the  middle  room,  he  discovered  that  Crum 
had  a  knife  in  his  hand,  and,  raising  his 
hand,  Crum  said:  "Come  with  me.  If  you 
don't  I'll  hurt  yoa"  Appellant  replied,  "I 
can't  come  until  I  fasten  up  my  house." 
Crum  then  pulled  appellant  on,  and  again 
said,  "If  you  don't  come  on,  I'll  hurt  you." 
Appellant  still  refused  to  go  until  be  closed 
his  house,  and  resisted  the  efforts  to  pull 
him  along.  According  to  a^tellant  Oram 
then  threw  him  around,  and  cut  him  In  the 
arm  with  the  knife.  Appellant  then  grabbed 
the  hand  with  the  knife  in  It,  and,  holding 
It  firmly,  took  out  his  own  pistol,  and  shot 
Cram  twice,  and  Crum  fell,  and  appellant 
ran  away,  and  was  captured  at  Ludlow,  Ky. 
It  was  shown  that  Crum  was  shot  twice. 
One  ball  passed  through  his  body  from  be- 
hind, entering  his  left  side,  and  coming  out 
on  the  right  side;  the  other  ball  entered  the 
left  breast.  When  Cram  was  found,  he  was 
lying  on  his  face.  In  the  door  between  the 
rooms,  dead,  and  had  a  half  open  knife  In 
his  hand,  and  had  In  his  pocket  a  capias  pro 
fine  for  appellant.  It  was  shown  by  two  of 
the  men  who  were  In  the  room  when  Crum 
came  In  that  he  said  to  them  that  they  would 
have  to  be  at  police  court  next  morning. 
It  was  admitted  by  appellant  that  he  had  be- 
fore that  been  arrested,  and  convicted  of 
selling  spirituous  liquors,  and  had  been  In 
the  workhouse  of  the  city.  It  was  shown 
that  a  short  time  before  the  killing  ap- 
pellant had  said:  "I  don't  propose  to  go 
there  [workhouse]  again.  I  will  either  kill 
or  be  killed  before  I  will  serve  another  sen- 
tence, for  they  Just  mistreat  me,  and  they 
don't  give  me  enough  to  eat.  and  I  am  not  go- 
ing there  any  more."  To  another  person  ap- 
pellant said:  "No,  sir,  I  am  not;  and  they 
had  better  let  me  alone,  or  I  will  fix  them." 
This  was  in  response  to  a  statement  that  ap- 
pellant was  not  then  In  the  workhouse.  It 
was  also  proven  that  after  appellant's  ar- 
rest he  stated:  "Yes,  I  wouldn't  have  killed 
him  [Cram]  If  he  hadn't  broke  in  on  me. 
He  had  no  right  to  break  in  on  me."  To  an- 
other he  said:  "We  got  into  a  scuffle,  and, 
before  he  [Cram]  knew  what  I  was  doing, 
I  drew  my  pistol,  and  shot  him  in  the 
breast"  This  Is  substantially  the  testimony 
at  the  trIaL  The  only  witness  who  under- 
takes to  tell  the  immediate  circumstances  of 
the  killing  Is  appellant  himself,  and  to  cor- 
roborate himself  he  exhibited  his  overcoat 
and  arm,  showing  that  they  had  been  cut 

The  court  gave  to  the  Jury  four  Instruc- 
tions, and  refused  to  give  two  asked  for  by 
appellant,  viz.:  "No.  1.  Gentlemen  of  the 
Jury,  an  arrest  by  a  peace  officer  of  a  person 
Is  made  by  taking  the  person  into  actual  cus- 
tody. If  you  believe  from  the  evidence  in 
this  case  beyond  a  reasonable  doubt  that 
John  T.  Crum  was  a  police  officer  of  the  city 
of  Danville,  Boyle  county,  Ky.;   that  the  de- 
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fendant,  Reuben  Qalnn,  wltbin  tbe  corporate 
limits  of  tbe  city  of  Danville,  in  the  presence 
of  said  Crum,  while  be  was  a  police  officer, 
sold  by  retail,  or  was  engaged  in  tbe  act  of 
selling  beer  by  retail,  to  any  person  or  per- 
sons,—then  it  was  rlgbt  and  tbe  duty  of  said 
Orum  immediately  and  without  warrant  to 
arrest  defendant  by  taking  him  into  actual 
custody.  And  if  you  further  believe  from  tbe 
evidence  beyond  a  reasonable  doubt  that 
within  tbe  corporate  limits  of  said  city,  and 
before  tbe  finding  of  the  Indictment,  Oru^n 
either  arrested  or  undertook  to  arrest  the  de- 
fendant for  that  ofllense,  and  that  while  de- 
fendant was  under  arrest,  or  while  Crum 
was  endeavoring  to  arrest  him,  tbe  defend- 
ant for  the  purpose  of  breaking  tbe  arrest, 
or  for  the  purpose  of  preventing  its  accom- 
plishment, willfully  and  knowingly  shot  and 
killed  Orum  with  a  pistol,  knowing  at  the 
time  that  Crum  was  a  police  officer,  and  the 
reason  Crum  was  arresting  or  attempting  to 
arrest  talm,  then  you  will  find  the  defendant 
guilty  of  willful  murder,  and  fix  his  punish- 
ment at  death,  or  imprisonment  in  the  peni- 
tentiary for  the  period  of  his  natural  life,  in 
your  discretion.  To  constitute  an  act  of  sell- 
ing beer  within  tbe  meaning  of  this  instruc- 
tion, It  is  not  necessary  that  there  should 
have  been  an  express  agreement  between  the 
parties  that  money  should  be  paid  for  the 
beer,  nor  that  tbe  money  should  have  been 
actually  delivered  In  payment  It  is  suffi- 
cient, to  constitute  a  sale,  If  the  defendant 
and  the  person  or  persons  who  called  for  it 
actually  understood  and  Intended  that  It 
should  be  paid  for.  Tbe  words  'in  his  pres- 
ence,' as  used  in  this  instruction,  do  not  mean 
exclusively  that  Crum  should  have  actually 
heard  tbe  call  for  beer,  or  that  be  should  ac- 
tually have  witnessed  tbe  delivery  of  it 
It  would  in  law  be  deemed  to  be  in  bis  pres- 
ence If  he  was  so  close  to  the  parties  at  the 
time  as  to  witness  sucb  part  of  the  transac- 
tion as  would  furnish  to  bim  a  reasonable  as- 
surance of  tbe  nature  of  the  act  done  and  of 
tbe  Identity  of  tbe  seller.  No.  2.  Although 
you  may  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  tbe  defendant  sold 
beer  within  the  coi-porate  limits  of  the  city 
of  Danville  In  the  presence  of  John  T.  Oram, 
and  that  defendant  shot  and  killed  Crum 
while  Crum  had  him  under  arrest  or  was  en- 
deavoring to  arrest  him,  for  that  offense,  yet 
if  you  further  believe  from  tbe  evidence  that 
while  Orum  bad  bim  under  arrest,  or  was 
endeavoring  to  arrest  bim,  the  defendant  nei- 
ther forcibly  resisted  the  attempt  to  arrest 
nor  forcibly  endeavored  to  break  the  arrest, 
and  that  Crum  began  an  attack  on  defendant 
with  a  knife,  from  which  defendant  believed 
and  bad  reasonable  grounds  to  believe  that 
he  was  in  immediate  danger  of  Buffering  loss 
of  life  or  great  bodily  harm  at  the  hands  of 
Crum,  and  that  he  could  not,  by  the  use  of 
any  available  means,  avert  the  danger,  ex- 
coDt  by  shooting  and  killing  Crum,  and  that 


defendant  did  shoot  and  kill  Cmm  for  fbat 
purpose,— then  you  will  acquit  defendant  on 
tbe  ground  of  self-defense.  No.  8.  If  you  be- 
lieve from  tbe  evidence  that  Orum,  in  arrest- 
ing or  endeavoring  to  arrest  defendant  used 
greater  force  than  he  reasonably  believed  at 
the  time  to  be  necessary  for  that  purpose,  and 
that  the  defendant  in  the  heat  of  sudden 
passion,  caused  by  same,  shot  and  killed 
Crum  with  a  pistol,  then  you  will  find  tbe 
defendant  g^ullty  of  voluntary  manslaughter, 
and  fix  his  punishment  at  confinement  in  the 
penitentiary  not  less  than  two  nor  more  than 
twenty-one  years,  in  your  discretion.  No.  4. 
If  you  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  defendant  Is  proven 
guilty,  but  have  a  reasonable  doubt  wbether 
he  is  guilty  of  willful  murder  or  of  volnntary 
manslaughter,  you  will  find  bim  guilty  of 
the  latter  offense.  If,  on  tbe  whole  case,  you 
have  a  reasonable  doubt  that  tbe  defendant 
is  proven  guilty,  you  will  return  a  verdict  of 
not  guilty."  The  refused  Instructions,  two 
in  number,  read:  "Oentlemen  of  tbe  Jury: 
You  are  instructed  that  tbe  deceased,  Jno. 
T.  Crum,  had  no  right  to  search  tbe  Ice  chest 
of  tbe  defendant  or  prevent  defendant  from 
locking  the  same;  and  that  the  defendant 
had  the  right  to  resist  the  efforts  of  tbe  de- 
ceased to  search  said  chest  and  use  such 
force  as  seemed  to  him  necessary,  in  tbe  ex- 
ercise of  reasonable  Judgment,  to  prevent  tbe 
searching  of  the  same.  Second.  You  are 
further  Instructed  that  If  you  believe  from 
the  evidence  that  the  defendant  shot  and 
killed  said  Orum  in  a  sudden  afCray,  caused 
l^  the  deceased's  Illegal  effort  to  search  said 
defendant's  chest,  in  sudden  heat  and  pas- 
sion, and  not  in  bis  necessary  self-defense, 
you  will  find  defendant  guilty  of  manslaugh- 
ter." Exceptions  were  reserved  to  the  giv- 
ing of  tbe  four  and  to  tbe  refusal  to  give  tbe 
two  instructions,  and  this  action  of  the  court 
as  well  as  the  action  of  tbe  court  In  tbe  ad- 
mission of  evidence.  Is  assigned  as  error. 

We  are  of  opinion  that  there  was  no  error 
in  refusing  a  continuance.  The  affidavit 
filed  by  appellant  in  this  case  is  similar  to 
the  one  filed  in  the  Blank  Case  (Ky.)  48  S. 
W.  1«1,  marked  **To  be  reported,"  without  tbe 
supporting  statement  of  counsel,  as  was  the 
case  In  Blank's  Case.  In  that  case  the  court 
said:  "It  is  true  that  the  affidavit  for  a  con- 
tinuance tended  to  show  that  defendant  had 
been  in  Jail  in  a  distant  part  of  the  state  for 
a  considerable  time  prior  to  tbe  trial;  and  if 
be  bad  been  able  to  show  from  his  affidavit 
that  further  time  would  have,  with  reason- 
able c^tainty,  enabled  bim  to  procure  ma- 
terial evidence  to  support  his  defense,  a 
postponement  of  the  trial  should  have  been 
adjudged;  but,  inasmuch  as  his  affidavit  fail- 
ed to  show  even  a  strong  probability  that  a 
postiHJuement  would  enable  liim  to  procure 
material  evidence  to  support  bis  defense,  we 
are  not  Inclined  to  the  opinion  that  the  re- 
fusal of  tbe  court  to  grant  a  continuance 
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constltntes  a  reversible  error."  In  that  case 
the  death  penalty  was  Inflicted  on  the  ac- 
cused. In  the  Case  of  Smith  (Ky.)  42  S.  W. 
1138,  the  appellant  asked  a  continuance  on 
accotmt  of  the  state  of  public  opinion  and 
prejudice  against  him.  This  court  said: 
"We  know  no  rule  of  law  that  would  author- 
ize the  court  to  continue  a  case  on  account 
of  prejudice  and  excitement  against  the  ac- 
cused. This  must  be  left  with  the  trial 
Judge,  and  this  court  could  not  and  would 
not  interfere  unless  there  was  a  palpable 
abuse  of  discretion,  and  this  abuse  of  discre- 
tion should  appear  by  other  evidence  than 
the  affidavit  of  the  accused.  The  trial  Judge, 
being  present,  must  be  presumed  to  know 
the  surroundings  and  the  state  of  public 
feeling  to  some  extent  at  least."  In  Brooks' 
Case  (Ky.)  37  S.  W.  1043.  this  court  held  that 
a  continuance  should  have  been  granted,  and 
reversed  the  Judgment  for  that  error.  An 
examination  of  the  opinion  discloses  that  the 
afSdavlt  of  the  accused  and  his  counsel  stat- 
ed that  accused  had  not  had  time  to  prepare 
bis  case  for  trial,  and  had  not  been  able  to 
learn  the  names  of  those  present  and  wit- 
nessing the  difficulty  in  which  the  killing  oc- 
cnrred;  and  that,  if  given  until  the  next 
term  of  court,  he  could  and  would  discover 
the  names  of  those  i>ersons,  and  could  then 
have  process  Issued  to  secure  their  attend- 
ance. The  affidavit  of  counsel  disclosed  that 
the  accused  had  not  been  physically  able  to 
confer  intelligently  with  counsel,  and  detail 
the  circumstances  of  the  killing,  which  had 
occurred  at  that  term  of  court  The  reversal 
was  granted  because  of  the  error  in  refusing 
a  continuance  on  account  of  inability  to  pre- 
pare for  trial  and  to  have  his  witnesses,  and 
not  on  account  of  prejudice  against  accused. 
Nothing  of  this  kind  appears  In  the  affidavit 
filed  in  the  case  at  bar.  There  was  no  wit- 
ness absent,  and  nothing  to  show  to  the 
court  that  any  material  evidence  for  accused 
could  be  produced  or  was  desired  on  his  trial 
that  was  not  then  present.  The  Brooks  Case 
is  not  In  point  here.  The  affidavit  In  the 
Blanks  Case  discloses  that  accused  was 
guarded  by  a  company  of  militia  on  account 
of  the  state  of  public  opinion  and  feeling 
against  him.  The  facts  as  disclosed  in  the 
Blanks  Case  are  much  stronger  than  here. 
The  InstmctlonB  fairly  state  the  law,  and 
are  not  prejudicial  to  appellant  The  re- 
fused instruction  should  not  have  been  given, 
as,  according  to  appellant's  own  testimony, 
there  was  nothing  on  which  the  Jury  could 
have  based  a  finding  of  a  difficulty  over  the 
ice  chest  Appellant  is  the  only  person  who 
attempts  to  tell  the  immediate  circumstan- 
ces of  the  killing,  and  he  says  that  it  was 
not  In  a  scuffle  or  difficulty  over  the  ice  box, 
but  was  brought  on  by  deceased  trying  to 
force  him  to  go,  and  be  refusing  till  he  had 
put  out  the  light 

There  was  no  error  In  admitting  testimo- 
ny. The  threats  that  appellant  made  that 
he  would  kill  or  be  killed  before  he  would  go 


to  the  workhouse  were  competent  If  true, 
they  showed  a  fixed  purpose  to  resist  arrest, 
even  to  the  extent  of  death;  which  the  proof 
shows  he  did  do.  We  think  the  proof  shows 
that  appellant  sold  beer  In  the  presence  of 
deceased,  Crum,  and  that,  therefore,  Crum 
had  the  right  and  It  was  his  duty,  to  arrest 
appellant  without  a  warrant;  It  being  ad- 
mitted that  it  was  a  violation  of  law  to  sell 
beer  In  Danville.  The  facts  proven  and  the 
testimony  of  appellant  himself  on  the  trial 
show  a  clear  case  of  deliberate  and  inexcu- 
sable murder,  whertfore  the  Judgment  is  af- 
firmed. 


LOOKB  V.  COMMONWBAI/rH.» 

(Court  of  Appeals  of  Kentucky.    Jane  22, 
ISOl.) 

IKTOXICATINO  LIQUORS-INDICTMHNT-OK- 
CBRTAINTT. 

An  indictment  charging  that  defendant  un- 
lawfully sold  spirituous,  vinons,  "or"  malt  liq- 
uors by  retail  is  bad  for  uncertainty. 

Appeal  from  circuit  court.  Barren  county. 

"Not  to  be  officially  reported." 

W.  N.  liocke  was  convicted  of  the  offense 
of  selling  liquor  by  retail,  and  he  appeals. 
Reversed. 

V.  H.  Balrd,  for  appellant  Olem  J. 
Whittemore  and  Bobt  J.  Breckinridge,  for 
the  CommonwealtlL 

PAYNTBR,  O,  J.  It  is  averred  In  the  in- 
dictment that  the  appellant  unlawfully  sold 
"spirituous,  vinous,  or  malt  liquors  by  re- 
tail," etc.  It  is  defective  for  the  reasons 
given  in  the  opinlob  delivered  June  20,  1001, 
in  the  case  of  Raubold  v.  Com.,  63  S.  W.  781. 
A  demurrer  should  have  been  sustained  to 
the  Indictment  The  Judgment  is  reversed 
for  proceedings  consistent  with  this  opinion. 


HOTOPP  et  al.  v.  MORRISON  LODGE 
NO.  70.1 

(Court  of  Appeals  of  Kentnclty.    Jane  19, 
1901.) 

"To  be  officially  reported.' 
Petition  for  rehearing.    Denied. 
For  former  report,  see  63  S.  W.  44. 

DTJ  RELLB,  J.  What  is  decided  in  this 
case  is  that  the  parties,  having  created  a 
Joint  tenancy  In  the  building  In  question, 
made  an  agreement  by  which  they  regulated 
the  use  of  it  by  each  party.  They  had  the 
right  to  make  such  agreement  without  alter- 
ing their  responsibilities  as  Joint  owners. 
The  learning  of  the  petition  for  rehearing  as 
to  Joint  tenants  who  have  not  altered  their 
relations  by  contract  is  therefore  Inapplica- 
ble.   The  petition  is  overruled, 

>  Reported  b7  Edward  W.  Hlnes,  Bsq.,  of  the 
Fraakfort  bar.  and  lormerly  itate  reportar. 
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DOBSON  T.  STTATE. 
(Supreme  Court  of  Arkansas.    June  8,  1901.) 

BASTARDS— JURISDICTION  OP  COUNTY  COURT- 
STATUTE— VALIDITY. 
Act  1875,  as  amended  by  Act  1879,  pro- 
viding that,  on  a  complaint  in  bastardy  pro- 
ceedings being  filed  before  the  county  judge  in 
vacation  he  should  issue  his  warrant  "com- 
manding the  oilicer  to  have  the  person  accused 
before  the  judge  at  any  time  that  may  be  fixed 
by  the  judge  in  said  warrant  for  trial,"  is  not 
void  as  conferring  on  the  county  judge  in  vaca- 
tion the  right  to  hear  bastardy  cases,  in  viola- 
tion of  Const.  1874,  art.  7,  §  28,  giving  the 
county  court  power  to  determine  such  cases, 
since  by  the  context  of  the  act  the  terms 
"court"  and  "judge"  were  used  synonymously. 
Buon,  0.  J.,  and  Battle,  J.,  dissenting. 

Appeal  from  circuit  court.  Independence 
county;  James  W.  Butler,  Special  Judge. 

Tbolnas  Dobson  was  convicted  of  being  the 
father  of  a  bastard  child,  and  he  appeals. 
Affirmed. 

Thomas  Dobson  was  convicted  of  being 
the  father  of  a  bastard  child  at  a  trial  by 
jury  had  before  the  county  judge  of  Inde- 
pendence county.  Judgment  was  rendered 
against  him  in  favor  of  the  mother  of  the 
child  for  the  sum  of  $12.50  for  lying-in  ex- 
penses, and  the  further  sum  of  $1.50  per 
month  from  the  birth  of  the  child  until  it 
should  attain  the  age  of  7  years;  and  he  was 
ordered  to  give  bond  for  the  payment  of  such 
monthly  dues  and  for  Indemnity  to  the  coun- 
ty, as  required  by  statute.  The  trial  did  not 
take  place  at  a  regular  ae  adjourned  term  of 
the  county  court,  but  on  a  day  appointed  by 
the  county  judge  in  vacation.  Afterwards 
the  defendant  filed  a  petttlon  In  the  circuit 
court  alleging  that  the  judgment  was  Told, 
and  asking  that  the  same  be  quashed.  A  writ 
of  certiorari  was  thereupon  granted  by  the 
circuit  judge,  and  a  transcript  of  the  pro- 
ceedings and  judgment  of  the  county  court 
were  brought  before  the  circuit  court  for  re- 
view. But  the  circuit  court,  being  of  the 
opinion  that  the  judgment  of  the  county  court 
was  valid,  affirmed  the  same,  and  dismissed 
the  petition.    Dobson  appealed. 

J.  O.  Tancey,  tor  appellant  H.  S.  C!ole- 
man,  for  appellee. 

RIDDICK,  J.  The  only  question  raised  by 
this  appeal  is  whether  the  act  of  1879  regulat- 
ing proceedings  in  cases  of  bastardy  Is  a 
valid  and  constitutional  statute.  The  consti- 
tution of  the  state  gives  the  county  courts 
exclusive  original  Jurisdiction  In  all  matters 
relating  to  bastardy.  Const.  1874,  art  7,  § 
28.  The  legislature  in  1874  passed  an  act 
regulating  the  procedure  before  the  county 
courts  In  such  cases.  Among  other  matters, 
this  act  provided  that  if  a  complaint  char- 
ging any  person  with  being  the  father  of  a 
bastard  child  should  be  made  before  the 
county  judge  in  vacation,  the  Judge  should 
issue  his  warrant  commanding  the  officer  to 
have  the  accused  person  before  the  next  term 


of  the  county  court  held  thereafter.  The  act 
of  1879  under  consideration,  amended  this 
statute  of  1875,  and  provided  that  upon  such 
complaint  being  filed  before  the  county  Judge 
In  vacation,  he  should  issue  his  warrant 
"commanding  the  officer  to  have  the  person 
accused  before  the  judge  at  any  time  that 
n)ay  be  fixed  by  the  judge  in  said  warrant  for 
the  trial."  It  is  contended  by  appellant  that 
this  act  is  void,  for  the  reason  that  it  at- 
tempts to  confer  upon  the  county  Judge  In 
vacation,  as  distinguished  from  the  coun^ 
court  the  right  to  hear  and  determine  bas- 
tardy cases.  The  language  of  the  act  cer- 
tainly furnishes  ground  for  this  contention, 
and  at  first  thought  we  did  not  clearly  see 
how  this  construction  of  the  statute  could  be 
avoided.  But  further  consideration  has  chan- 
ged our  opinion,  and  convinced  a  majority  of 
us  that  the  statute  should  be  upheld.  It  Is  a 
well-known  rule  that  statutes  are  presumed 
to  be  framed  in  accordance  with  the  consti- 
tution, and  should  not  be  held  invalid  for  re- 
pugnance thereto,  unless  such  conflict  be 
clear  and  unmistakable.  Black,  Const.  Law, 
i  36.  "In  the  exposition  of  a  statute  It  Is 
the  duty  of  the  courts  to  seek  to  ascertain 
and  carry  out  the  Intention  of  the  legislature 
In  Its  enactment  and  to  give  full  effect  to 
such  Intention;  and  they  are  bound,  when 
practicable,  so  to  construe  the  statute  as  to 
give  it  force  and  validity,  rather  than  to 
avoid  it  or  render  It  nugatory."  Gooley, 
Const  Llm.  (0th  Ed.)  219.  Now,  while  It  is 
true  that  the  author  of  this  statute.  Judging 
from  the  language  used,  does  not  appear  to 
have  had  a  very  clear  conception  of  the  dis- 
tinction between  the  powers  of  a  Judge  and 
a  court  yet  these  words  are  often  used  as 
convertible  or  Interchangeable  terms.  The 
Judge  is  sometimes  spoken  of  as  the  court, 
and  again  the  court  is  referred  to  as  the 
Judge.  Michigan  Cent  R.  Co.  ▼.  Northern 
Indiana  R.  Ck>.,  8  Ind.  240.  It  may  not  be 
very  accurate  to  use  such  words  in  tiiat  way. 
but  if  this  act  can  be  upheld  by  treating  the 
word  "Judge"  as  meaning  "court"  when  the 
act  speaks  of  a  trial  before  the  county  Judge, 
and  Intends  that  he  should  exercise  the  pow- 
ers of  a  court  we  think  It  should  be  done, 
for  In  that  way  the  intention  of  the  legisla- 
ture in  enacting  the  statute  can  have  effect. 
The  legislature  clearly  had  the  power  to  au- 
thorize county  Judges  to  hold  special  terms 
of  the  county  courts  for  the  purpose  of  try- 
ing bastardy  cases  at  such  times  as  might 
be  specified  by  the  Judge,  and  of  which  the 
accused  and  other  jwrties  were  notified;  and 
this  Is  exactly  what  the  statute  under  con- 
sideration means  If  we  give  it  the  construc- 
tion above  suggested.  That  this  is  a  correct 
construction  of  the  statute  appears,  we  think, 
from  a  consideration  of  the  act  of  1875,  in 
connection  with  the  amendatory  act  of  1878. 
The  first  section  of  act  of  1875  declares  that 
county  courts  shall  have  exclusive  Jurladic- 
tlon  of  bastardy  cases.  The  act  of  1879  does 
not   change  this   section,   and  the  act  aa 


Digitized  by 


Google 


Arlu)     FARMERS'  SAVINGS  &  BUILDING  <fc  LOAN  ASS'N  v.  FERGUSON.       797 


amended  stltl  declares  that  excIusiTe  Jurisdic- 
tion In  such  cases  belongs  to  such  courts.  It 
provides  for  an  appeal  from  a  judgment  of 
the  county  court,  not  from  the  judge;  thus 
Showing  that  the  legislature  was  not  intend- 
ing to  confer  jurisdiction  to  try  cases  upon 
any  other  than  the  county  court  Though  the 
words  "judge"  and  "court"  are  used  rather 
loosely  in  the  amendatory  act,  yet  there  is 
language  in  that  act  Indicating  that  the  leg- 
islature Intended  that  such  cases  should  be 
tried  by  a  court  For  instance,  section  3  of 
the  act  provides  that:  "When  the  case  is 
ready  tor  trial,  If  the  accused  denies  being 
the  father  of  such  child,  the  court  or  judge 
shall  hear  the  evidence,  and  decide  the  case 
OS  other  issues  at  law,  but  if  a  jury  is  de- 
manded by  the  accused  the  court  shall  order 
a  jury  to  be  summoned,  who  shall  be  elected, 
empannelled  and  sworn  to  try  the  Issues  join- 
ed and  a  true  verdict  render  according  to  evi- 
dence as  in  other  cases  at  law.  If  it  is  found 
by  the  court  or  the  verdict  of  a  jury  that 
the  accused  is  the  father  of  the  child,  the 
court  shall  render  judgment  for  lying-in  ex- 
penses and  costs,"  etc.  Thfs  language  shows 
that  upon  a  flndlng  of  guilt  "the  court"  was 
to  render  judgment  It  Is  true  that  further 
on  the  same  section  provides  that,  if  claimed 
by  the  mother,  the  "court  or  judge"  shall  ren- 
der judgment  for  a  monthly  support.  But 
this  does  not  justify  the  courts  in  annulling 
the  act;  for,  reading  the  original  and  amend- 
ed act  together,  it  Is  clear  that  the  object  of 
the  legislature  in  malcing  this  amendment  to 
the  law  of  1879  was  not  to  deprive  county 
courts  of  exclusive  jurisdiction  in  bastardy 
cases,  but  to  expedite  the  trial  of  such  cases. 
The  purpose  was  in  that  way  to  prevent  the 
sires  of  such  offspring  from  escaping  their 
share  of  responsibility,  and  to  compel  them 
to  shoulder  the  burden,  and  pay  the  neces- 
sary expenses  without  delay.  While  the  act 
is  not  a  model,  so  far  as  clearness  or  accu- 
racy In  the  use  of  language  is  concerned,  we 
think  It  Is  not  void.  The  effect  of  the  amend- 
atory act,  as  we  feel  compelled  to  construe 
It,  was  to  authorize  county  judges  to  hold 
special  terms  of  the  county  court  for  the  trial 
of  bastardy  cases  on  any  day  named  by 
them  of  which  the  accused  was  notified,  and 
where  he  has  reasonable  opportunity  to  pre- 
pare for  his  defense.  In  this  view  of  the 
statute,  the  judgment  of  the  dreuit  court  was 
corre<-t  and  it  is  therefore  affirmed. 

BUNN,  0.  J.,  and  BATTLE,  J.,  dissent 


FARMERS'     SAVINGS     &     BUIIiDING    ft 

r>OAN  ASS'N  et  al.  v.  FERGUSON  et  aL 
(Supreme  Court  of  Arkansas.    June  8,  1901.) 

BUILDING  AND  LOAN  ASSOCIATIONS— LOANS— 
U8UKY— INTEREST— BVIDKNCB 
—PRESUMPTIONS. 
1.  Mill,  ft  V.  Code  Tenn.  IS  2701.  2707,  pro- 
vide that  every  excess  of  interest  over  6  per 
cent  a  year  (or  the  ose  of  money  shall  be 


usury,  and  that  such  excess  may  be  avoided  In 
an  action  for  the  money.  Sections  6622,  5C23, 
declare  the  receivius  of  usurious  interest  to  be 
a  crime  puaishable  by  fiae.  Held,  that  aections 
2701  ana  2707  are  not  criminal  statutes,  since 
aections  5622  and  5628  relate  to  the  receiving 
of  usurious  interest  only,  nor  are  they  incon- 
sistent with  the  laws  of  this  state,  so  as  to 
Preclude  a  buildln|;  association  loan  made  in 
'eunessee  from  being  enforced  against  a  resi- 
dent of  this  state. 

2.  The  rate  of  iaterest  to  be  paid  on  a  build- 
ing association  loan  in  the  usual  form  is  neces- 
sarily uncertain  and  contingent  on  future 
events,  and  for  that  reason  the  priaciples  of 
usury  are  not  applicable  to  loans  of  that  char- 
acter. 

3.  A  shareholder  in  a  building  association 
who  procures  a  loan  from  it  is  not  entitled  to 
charge  the  association  interest  on  his  stock 
payments,  nor  to  cause  interest  on  the  loan  to 
cease  rnaning  from  the  time  the  payments  are 
made,  to  the  extent  that  they  reduce  the  prin- 
cipal, being  eutitled  simply  to  receive  a  snare 
of  the  pronts  of  the  association's  dealings  with 
the  whole  fund  of  subscriptions. 

4.  Where  there  is  no  evidence  that  there  was 
no  competitive  bidding  for  the  stock  as  re- 
qnired  by  the  by-laws  of  a  building  and  loan 
association,  other  than  defendaat's  statement 
that  he  never  knew  of  it,  it  will  be  presumed 
that  the  by-laws  were  compiled  with,  until  the 
contrary  is  shown. 

Appeal  from  Hempstead  chancery  court: 
Joel  D.  Conway,  Chancellor. 

Action  by  the  Farmers'  Savings  &  Build- 
ing &  Loan  Association  against  M.  L.  Fer- 
guson and  another.  From  a  decree  In  favor 
of  defendants,  plaintiff  appeals.    Reversed. 

J.  N.  House,  for  appellant  W.  C.  Rodg- 
ers,  for  appellees. 

BTTNN,  0.  J.  This  is  a  blU  to  foreclose  a 
mortgage  on  appellees'  lands.  The  answer 
of  the  defendants  sets  up  the  defense  of  usu- 
ry against  the  note  sued  on.  Decree  for  de- 
fendants, and  the  plaintiff  association  ap- 
pealed. 

The  obligation  sued  on  is  as  follows,  to 
wit:  "$800.00.  Nashville,  Tenn.,  Nov.  9, 
1885.  Due  the  Farmers'  Savings  and  Build- 
ing and  Loan  Association,  at  its  home  office, 
at  Nashville,  Tennessee,  eight  hundred  dol- 
lars, with  Interest  at  the  rate  of  six  per 
cent,  per  annum,  payable  on  the  tenth  day  of 
November  and  May.  This  obligation  Is  for 
money  advanced  me  on  twelve  shares  of 
stock  of  said  association  owned  by  me  (cer- 
tificate being  No.  8,121),  which  said  stock 
is  hereby  assigned  and  pledged  for  the  re- 
payment of  said  loan,  and  the  same  Is  fur- 
ther secured  by  a  mortgage  of  even  date 
herewith  executed  by  me  upon  a  tract  or 
parcel  of  land  situated  In  Hempstead  coun- 
ty, state  of  Arkansas.  I  agree  to  pay  to 
said  association  on  the  tenth  days  of  Novem- 
ber and  May,  at  Its  home  office,  In  Nashville, 
Tennessee,  sixty-seven  ft  *Vioo  ($67.20)  dol- 
lars, which  shall  be  applied  as  follows:  (1) 
To  the  payment  of  any  fines  made  against 
me  in  pursuance  of  the  by-laws  of  the  as- 
sociation; (2)  to  the  payment  of  the  inter- 
est due  on  said  loan;  (3)  the  balance  shall 
be  credited  as  dues  on  said  stock.    Said  pay- 
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meots  shall  be  continued  ontll  the  dues  so 
credited  on  said  stock,  together  with  the 
profits  thereon,  shall  equal  the  amount  loan- 
ed. Should  I  fall  for  six  months  to  make 
said  payments,  then  the  whole  amount  of 
said  loan  shall,  at  the  option  of  said  associa- 
tion, at  once  become  due  and  payable." 
This  much  of  the  obligation  sued  on  Is  all 
that  Is  necessary  to  be  set  forth  here.  Aside 
from  fines,  the  contract  of  the  appellee  with 
the  association  was  to  pay  interest  on  the 
sum  borrowed  at  the  rate  of  6  per  centum 
per  annum,  amounting  to  $48  per  annum, 
and  dues  amounting  to  $144.40  per  annum. 

The  contract  sued  on,  having  to  be  per- 
formed in  the  state  of  Tennessee,  accordhig 
to  the  tenor  thereof,  is  a  Tennessee  con- 
tract, and  is  to  be  governed  by  the  laws  of 
that  state.  Sawyer  v.  Dickson,  66  Ark.  77, 
48  S.  W.  903,  and  cases  therein  cited. 

The  defendants  further  contended  that,  as 
a  Tennessee  contract,  it  will  not  be  enforced 
in  this  state,  because  they  say  the  statutes 
of  Tennessee  on  the  subject  of  usury  are 
criminal  statutes,  and  that  no  state  will  en- 
force the  criminal  statutes  of  another  state. 
The  statutes  of  Tennessee  herein  sought  to 
be  enforced  are  neither  criminal  statutes  nor 
statutes  Inconsistent  with  the  statutes  of 
this  state,  nor  do  they  contain  anything  con- 
trary to  the  policy  of  this  state.  Sections 
2701,  2707,  Mill.  &  V.  Code  Tenn.  The  statute 
which  declares  the  receiving  of  usurious  in- 
terest to  be  a  crime,  and  punishable  by  fine 
equal  to  the  excess  over  the  lawful  interest, 
is  a  very  different  thing;  for  It  will  be  ob- 
served that  the  crime  is  the  'receiving,"  and 
not  the  "contracting  for,"  more  than  6  per 
centum  interest.     Sections  6622,  6623,  Id. 

Again,  it  is  contended  by  the  defendants 
that  the  interest  really  contracted  for  In  this 
case  is  more  than  6  per  centum  per  annum, 
notwithstanding  that  is  the  rate  named  in 
the  obligation,  for  they  say  the  amount  stip- 
ulated for,  and  denominated  "dues,"  is  lo 
fact  nothing  else  than  interest  cloaked  un- 
der the  name  of  "dues";  and  they  say  this 
amount,  added,  as  it  should  be,  to  the  inter- 
est, makes  the  interest  in  fact  usurious.  As 
these  several  amounts  are  stipulated  to  be 
paid  by  the  investor  or  the  borrower,  who 
also  must  be  a  member  of  the  association,  It 
has  been  uniformly  held  by  this  court  that 
those  called  "dues"  will  be  considered  sep- 
arate from  those  called  "interest";  that  the 
contract  rights  of  the  parties  will  be  so  far 
respected  that  they  will  be  permitted  to  cre- 
ate a  sinking  fund,  as  it  were,  in  this  way, 
separate  and  distinct  from  the  fund  to  pay 
the  interest,  for  that  is  the  real  object  of 
the  dues,  at  last.  Thus  It  is  that  both  the 
principal  and  Interest  of  the  investment  or 
loan  are  paid  off  just  when  the  stock  is  ma- 
tured. It  is  then  redeemed  from  pledge. 
This  time  of  redemption  is  uncertain,  and 
thus  makes  it  impossible  to  determine  a 
question  of  usury.  If  such  is  a  proper  question 
to  consider  in  that  connection.    The  fund 


thus  created  by  the  payment  of  dues  Includes 
the  profits  of  the  business,  which  must  be 
distributed  pro  rata  among  the  stockholders 
after  payment  of  expenses  of  the  business; 
and  It  is  always  imp&sslble  to  say  before- 
hand what  proportion  will  be  profits,  and 
what  proportion  is  to  be  credited  on  the 
stock  redemption.  The  charge  of  usury 
must  be  supported  by  some  certainty  and 
deflniteness  of  proof.  But  these  and  kin- 
dred questions  are  settled  by  the  rulings  of 
this  court  in  the  case  of  Ueeve  v.  Associa- 
tion, 66  Ark.  336,  19  S.  W.  917,  18  L.  &.  A. 
129,  in  which  (quoting  from  the  syllabus)  it 
was  said:  "(1)  In  a  loan  made  by  a  building 
association  to  a  shareholder,  in  the  usual 
form,  there  can  be  no  usury,  because  the 
rate  of  interest  payable  by  him  Is  contingent 
upon  the  length  of  time  required  to  pay  out 
his  shares.  (2)  A  shareholder  in  a  building 
association  who  procures  a  loan  from  it  is 
not  entitled  to  charge  the  association  inter- 
est on  his 'Stock  payments,  nor  to  cause  in- 
terest on  the  loan  to  cease  running,  from  the 
time  the  pa.vment8  are  made,  to  the  extent 
that  they  reduce  the  principal.  All  that  he 
Is  entitled  to  receive  la  a  share  of  the  profits 
of  the  building  association's  dealings  with 
the  whole  fund  of  subscription." 

There  is  no  evidence  that  there  was  no- 
competitive  bidding  for  the  stock.  The  on- 
ly thing  the  defendant  says  for  himself  In 
that  connection  is  that  he  never  knew  of 
this  bidding.  The  presumption  is  that  the- 
by-Iaws  were  complied  with,  until  the  con- 
trary Is  shown.  His  presence  at  the  bidding- 
was  not  necessary.  The  decree  is  reversed, 
and  the  cause  is  remanded,  with  dlrecttims 
to  foreclose  the  mortgage; 


RICHARDSON  v.  BOYD. 
(Supreme  Court  of  Arkansas.    June  8,  1001.) 

CONTINUANCH)— ABSENCE   OF  DEFBNDANT— 
DISCRETION    OF    COORT. 
Where  defendant  and  his  leading  counsel' 
were  not  present  at  the  trial,  owing  to  an  in- 
correct statement  of  plaintiff,  it  was  an  abuse 
of  discretion  not  to  grant  a  contlnnance. 

Appeal  from  circuit  court,  Sevier  county;. 
Will  P.  Feazel,  Judge. 

Action  by  R.  A.  Boyd  against  D.  0.  Rich- 
ardson. From  a  judgment  in  favor  of  plain- 
tiff,  defendant  appeals.    Reversed. 

L.  H.  Byrne,  for  appellant 

WOOD,  X  The  nonattendance  of  the  de- 
fendant (appellant)  and  his  leading  counsel. 
It  appears,  was  because  of  a  misapprehen- 
sion of  facts  caused  by  the  statements  of  the- 
plaintiff  (appellee),  which  were  believed  and 
acted  upon,  and  which  were  incorrect.  To 
force  the  trial  In  the  absence  of  the  defend- 
ant and  his  leading  counsel  under  such  cir- 
cumstances would  be  enabling  the  plaintiff 
to  gain  an  unjust  advantage  through  his  own 
wrong.    It  matters  not,  In  the  result  to  tbe- 
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defendant,  -whether  the  wrong  was  Intended 
or  not  Without  entering  fully  Into  the  mer- 
its of  the  controversy,  It  Is  easy  to  see  that 
the  defendant  had  not  only  reason  for  being 
present  himself  in  person,  but  needed  the 
assistance  of  his  leading  counsel.  The  re- 
fusal of  the  court  to  grant  a  continuance,  or 
at  least  a  postponement,  of  the  trial,  under 
the  drcumstauces,  for  a  short  time,  to  al- 
low an  opportunity  for  the  defendant  and 
his  leading  counsel  to  be  present,  was,  we 
think,  an  unreasonable  exercise  of  the  court's 
discretion,  which  should  De  corrected  by  a 
reversal  of  the  Judgment  and  a  new  trial.  It 
is  BO  ordered. 


BHODES  T.  COVINGTON. 
(But>rem«  Court  of  Arkansas.     June  8,  1901.) 

TAX    DBEDS— DESCRIPTION    OF    I.AND-SUFFI- 
CUNOT— RIOHT  TO  QUESTION  DEED. 

1.  A  tax  deed  describing  the  land  conveyed 
as  "L.  B.  R.  W.  Pt.  southeast  quarter  of  sec- 
tion 30,  township  5  north,  range  4  east,"  is 
void  because  of  an  iosufficlent  descriptioa. 

2.  Sand.  &  H.  Dig.  §  6625,  providing  that  no 
one  can  question  the  title  acquired  by  a  deed 
of  the  clerk  of  the  county  court  without  first 
showing  that  he  or  the  person  under  whom  he 
claims  title  bad  title  at  the  time  of  the  sale  or 
tliat  title  was  obtained  from  the  Lnlted  States 
or  the  state  after  the  sale,  and  that  all  taxes 
have  been  paid,  has  no  application  to  an  action 
to  recover  possession  of  land  by  reason  of  a  tax 
deed  in  plaintiff's  favor,  where  such  deed  is 
void  on  its  face. 

Bunn,  O.  J.,  dissenting. 

Appeal  from  circuit  court,  St  Francis 
county;  Hance  N.  Hutton,  Judge. 

Action  by  Mary  Lee  Rhodes  against  Lucy 
Covington.  From  a  Judgment  in  favor  of 
defendant  plaintiff  appeals.    Affirmed. 

N.  B.  Fizer  and  Rose,  Hemingway  &  Rose, 
for  appellant  R.  J.  Williams  and  Norton 
&  Prewett  for  appellee. 

BATTLB,  J.  AppeUant,  Mary  Lee  Rhodes, 
brought  this  action  against  Lucy  Covington, 
in  the  St  Francis  circuit  court  to  recover 
the  possession  of  a  tract  of  land  described 
in  her  complaint  as  follows:  "L.  B.  R.  W. 
Pt  S.  H.  %  section  thirty  (30),  township 
five  (6)  north,  range  four  (4)  east  contain- 
ing 46  and  88-100  acres  of  land,  the  same 
being  forty-five  and  eighty-eight  hundredths 
acres  of  land  lying  west  of  a  line  drawn 
north  and  south  throug'h  that  part  of  the 
southeast  quarter  of  said  section  which  lies 
on  the  left  bank  of  the  St  Francis  river, 
and  parallel  to  the  east  line  of  said  section 
thirty,  so  as  to  divide  said  part  of  said 
southeast  quarter  which  lies  on  the  left  bank 
of  said  river  into  two  parts,  to  wit  the  east 
part  containing  60.60  acres,  and  the  west 
part  containing  45.88  acres."  She  alleged  in 
her  complaint  that  she  Inherited  the  land 
from  her  deceased  father,  and  that  he  de- 
rived title  to  it  by  purchase  of  the  same 
at  a  sale  thereof  on  the  10th  day  of  June, 


1878,  for  the  taxes  assessed  against  It  for 
the  year  1877;  that  the  defendant  bad  been 
wrongfully  in  possession  for  10  years,  the 
greater  part  of  which  time  she  had  been 
a  minor,  she  having  attained  her  eighteenth 
year  on  the  6th  of  August,  181)6. 

She  attached  to  her  complaint  the  tax  deed 
of  her  father.  In  which  the  land  is  described 
as  "L.  B.  B.  W.  Pt  southeast  quarter  of 
section  80,  township  6  north,  range  4  east." 

The  defendant  answered,  denying  that  she 
was  wrongfully  In  possession,  and  claiming 
title  to  the  land  by  adverse  possession,  and 
filed  exceptions  to  the  deed  filed  by  the 
plaintiff;  alleging,  among  other  things,  that 
it  described  no  lands. 

The  land  was  described  In  the  assessment 
and  certificate  of  tax  sale  as  it  is  in  the 
deed.' 

The  court  sustained  the  exceptions,  and, 
the  plaintiff  declining  to  amend  or  plead  fur- 
ther, rendered  Judgment  in  favor  of  the  de- 
fendant and  the  plaintiff  appealed. 

Was  the  deed  void  because  of  an  Insuf- 
ficient description  of  the  land  conveyed? 

In  Cooper  v.  Lee,  68  Ark.  460,  27  8.  W. 
970,  it  was  held  that  a  sale  of  land  for 
taxes,  advertised  and  sold  under  the  de- 
scription of  "N.  N.  E.  section  2,  township 
15,  range  6,  87.19  acres,"  was  void,  because 
the  description  was  insufilcient  to  Identify 
the  land.  In  that  case  the  court  said:  "It 
!■  said  that  the  purposes  In  describing  the 
land  are:  'First,  that  the  owner  may  have 
information  of  the  claim  made  npou  blm 
or  his  property;  second,  that  the  public, 
in  case  the  tax  Is  not  paid,  may  be  notified 
what  the  land  is  to  be  offered  for  sale  for 
the  nonpayment  of;  and,  third,  that  the  pur- 
chaser may  be  able  to  obtain  a  sufficient 
conveya,nce.'  Cooley,  Tax'n  (2d  Ed.)  405.  A 
description  of  land  in  a  tax  proceeding  that 
does  not  sufficiently  Identify  it  'defeats  one 
of  the  most  Just  and  obvious  purposes  of 
the  statute,— that  of  giving  the  owner  notice 
that  his  land  Is  to  be  sold,  so  that  he  may 
pay  the  tax  and  prevent  the  sale,'  or  at 
least  redeem  his  land  before  the  expiration 
of  the  time  allowed  for  that  purpose.  To 
effect  the  laudable  purpose  of  protecting  the 
owner,  the  description  should  be  such  as 
will  be  readily  understood  by  persons  even 
ordinarily  versed  in  such  matters.  A  de- 
scription which  Is  intelligible  only  to  per- 
sons possessing  more  than  the  average  in- 
telligence, or  the  use  and  understanding  of 
which  is  confined  to  the  locality  in  which 
the  land  lies,  is  not  sufficient  Schattler  v. 
Cassinelli,  56  Ark.  178,  19  S.  W.  746." 

In  the  case  at  bar  the  presumption  is  that 
the  land  Is  described  In  tbe  deed  as  it  was 
advertised  for  sale  for  taxes.  Sand.  &  H.  Dig. 
H  6623,  6618.  The  description  in  the  deed 
was  insufficient  to  identify  the  land  sold  and 
conveyed.  Assuming  that  "L.  B.  R."  mean& 
left  bank  of  river,  who.  Ignorant  of  the 
land  Intended,  would  know  what  W.  Pt 
meant?    The   land   described   in   the  corn- 


Digitized  by 


Google 


800 


63  SOUTHWESTERN  REPORTER. 


(Ark. 


plaint  Is  "forty-five  and  eighty-eight  hnn- 
dredtbs  acres  of  land  lying  west  of  a  line 
drawn  north  and  south  through  that  part 
of  the  southeast  of  said  section  which  lies- 
on  the  left  bank  of  the  St.  Francis  river, 
and  parallel  to  the  east  line  of  said  sec- 
tion thirty,  so  as  to  divide  said  part  of 
said  southeast  quarter  which  lies  on  the  left 
bank  of  said  river  into  two  parts,  to  wit, 
the  east  part,  containing  G0.50  acres,  and 
the  west  part,  containing  45.88  acres."  Who 
would  know  that  this  land  was  meant  by 
the  description  in  the  deed?  The  descrip- 
tion in  the  deed,  to  one  ignorant  of  the  land 
Intended  to  be  described,  is  unintelligible, 
and  this  is  not  sufficient  It  does  not  meet 
the  requirements  of  the  rule  laid  down  in 
Oooper  V.  Lee,  supra.  The  deed,  upon  its 
face,  therefore,  shows  that  the  sale  of  the 
land  for  taxes  was  void. 

Appellant  contends  that  the  appellee  has 
no  right  to  question  her  title,  and  cites  sec- 
tion 6625  of  Sandels  &  Hill's  Digest  to 
support  her  contention.  That  section  is  as 
follows;  "Bnt  no  person  shall  be  permitted 
to  question  the  title  acquired  by  a  deed  of 
the  clerk  of  the  county  court  without  first 
showing  that  he  or  the  person  under  whom 
be  claims  title  to  the  property  had  title 
thereto  at  the  time  of  the  sale,  or  that  title 
was  obtained  from  the  United  States  or  this 
state  after  the  sale,  and  that  all  taxes  due 
upon  the  property  have  been  paid  by  such 
person,  or  the  person  under  whom  he  claims 
title  as  aforesaid." 

But  the  deed  in  this  case  does  not  show 
that  she  acquired,  any  title,  but,  on  the  con- 
trary, shows  that  she  did  not,  and  the  sec- 
tion cited  has  no  application. 

Judgment  affirmed. 

BUNN,  C.  J.,  dissents. 


C»WLING  et  al.  v.  HILL  et  al. 
(Supreme  Q>nrt  of  Arkansas.    June  8,  1901.) 
HUSBAND  AND  WIFBl— FRAUDULENT  CONVEY- 
ANCES—MINORS   AS    DEFENDANTS— AP- 
POINTMENT OP  GUARDIAN. 

1.  Land  belonging  to  the  estate  of  the  wife's 
father  was  conveyed  to  the  husband,  and  held 
by  him  and  treated  as  his  own  for  20  years, 
without  objection  from  the  wife.  The  hus- 
band was  a  merchant,  and,  in  making  state- 
ments to  commercial  agencies,  he  included  the 
land  as  a  part  of  his  assets.  Beld,  that  a  con- 
veyance by  him  to  her  to  prevent  its  seizure 
by  liis  creditors  was  fraudnleat  and  void. 

2.  Where  there  were  two  minor  defendants, 
who  were  heirs  of  the  wife,  and  for  whom  no 
Kuardian  was  appointed  to  defend  for  them,  a 
decree  for  piaintiS  will  be  reversed  as  to  them. 

Appeal  from  circuit  court,  Howard  coun- 
ty; W.  V.  Tompkins,  Special  Judge. 

Action  by  Ulll,  Fontaine  &  Co.  against 
John  O.  Cowling  and  others.  From  a  Judg- 
ment In  favor  of  plaintiffs,  defendants  ap- 
peal.   Modified. 


W.  C.  Rodgers,  for  appellants.  Williams 
&  Arnold  and  Rose,  Hemingway  &  Rose,  for 

appellees. 

RIDDICK,  J.  This  was  an  action  brought 
by  a  Judgment  creditor  to  set  aside  and  de- 
clare fraudulent  and  void  certain  convey- 
ances made  by  the  Judgment  debtor  to  his 
wife.  The  circuit  Judge  found  that  the  con- 
veyances were  fraudulent  and  void  as  to  the 
rights  of  the  plaintiffs,  and  adjudged  that 
the  lands  conveyed  were  subject  to  the  pay- 
ment of  plaintiffs'  Judgment.  Under  the 
facts  and  circumstances  in  proof,  we  think 
the  Judgment  was  right  The  husband  can, 
of  course,  convey  property  to  his  wife  in  pay- 
ment of  a  valid  debt  due  from  him  to  her, 
as  he  can  to  any  other  creditor.  Bnt  the 
courts  cannot  shut  their  eyes  to  the  fact 
that,  under  statutes  allowing  the  husband 
and  wife  to  contract  with  each  other,  out- 
side creditors  of  either  are  placed  at  a  great 
disadvantage,  should  the  husband  and  wife 
be  dishonest  and  attempt  to  defraud  them. 
In  determining  whether  conveyances  made 
between  husband  and  wife  are  made  in  good 
faith  or  made  to  defraud  creditors.  Judges 
must,  in  order  to  arrive  at  the  truth,  neces- 
sarily keep  in  mind  the  close  relationship 
existing  between  the  parties,  and  the  mo- 
tives that,  when  one  of  them  becomes  in- 
volved in  debt  may  induce  them  to  try  to 
shift  the  title  of  the  property  to  the  other, 
thus,  in  law,  placing  it  beyond  the  reach  of 
the  creditors  of  such  party,  while  he  stlU  re- 
ceives from  it  many  of  the  benefits  that  an 
owner  receives  from  property.  Now,  in  this 
case  the  land,  which  belonged  to  the  estate 
of  the  wife's  father,  was  conveyed  to  the 
husband,  and  was  held  by  him  and  treated 
as  his  own  for  about  20  years,  without  ob- 
jection on  the  part  of  his  wife.  Tie  hus- 
band was  a  merchant  and,  in  making  state- 
ments to  commercial  agencies,  he  Included 
the  land  as  a  part  of  his  assets.  As  the  legal 
title  to  this  land  was  in  the  husband,  both 
he  and  his  wife  must  have  known  that  bis 
creditors  were  dealing  with  him  under  the 
belief  that  it  belonged  to  him.  The  circum- 
stances in  proof  were  such,  we  think,  as  to 
Justify  the  decision  of  the  chancellor  that. 
after  having  permitted  the  husband  to  own 
and  control  it  for  such  a  time,  she  should 
not  set  up  a  claim  to  it  as  against  the  cred- 
itors of  the  husband.  A  conveyance  by  him 
to  her  with  a  view  to  prevent  its  seizure  by 
his  creditors  was  fraudulent  and  void.  The 
finding  of  the  chancellor  is  supported  by  evi- 
dence, and,  as  to  the  adult  defendants,  must 
be  affirmed.  There  were,  however,  two  mi- 
nor defendants,  heirs  of  Mrs.  Cowling,  who 
liad  no  guardian  appointed  to  defend  for 
them,  and  against  whom,  by  overalght  per- 
haps, a  decree  was  rendered.  As  to  uem  the 
Judgment  must  be  reversed,  but  as  to  other 
defendants  it  is  affirmed. 
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CRAWFORD   ▼.   STATE). 

(Supreme  Court  of  Arkansas.    June  8,   1901.) 

INTOXICATING    LIQUORS— LAWS    RBGULATINQ 

SALE— VIOLATION— BUND    TIGBR 

— IN3TROCTIONS. 

Sand.  &  H.  Dig.  i  4881,  proTides  that  any 
one  who  shall  sell  or  give  away  intoxicating 
liquor  bj  a  device  known  as  a  "blind  tiger" 
shall  be  gnilty  of  a  misdemeanor.  Defendant 
claimed  to  have  sold  a  drink  which  was  made 
of  acids,  and  which  was  not  intoxicating,  and 
requested  an  instruction  that  if  the  article 
sold,  called  "cider,"  was  a  combination  of 
acids,  and  contained  no  intoxicating  ingredients, 
he  should  be  acquitted.  The  instruction  was 
given  with  the  amendment  that  defendant 
should  not  be  acquitted  if  drink  sold  as  point- 
ed out  in  a  prior  instruction  contained  alcoholic 
liquors,  which,  though  not  intoxicating,  are 
used  as  a  beverage.  Held  erroneous,  as  con- 
veying the  idea  that,  if  the  drink  sold  by  de- 
fendant was  osed  as  a  beverage,  a  misdemean- 
or was  committed,  though  it  contained  no  in- 
toxicating elements. 

Appeal  from  circuit  court,  Cleveland  coun- 
ty; Zachariab  T.  Wood,  Judge. 

Ed  Crawford  web  convicted  of  running  a 
blind  tiger,  by  the  clandestine  sale  of  Intoxi- 
cating liquors,  and  he  appeals.    Reversed. 

W.  S.  Amis,  for  appellant.  Geo.  W.  Mur- 
phy, Atty.  Gen.,  and  J.  M.  McCasbill,  for  the 
State. 

BATTLE,  J.  Sd  Oravrford  was  accused 
before  a  Justice  of  the  peace  "of  running  a 
blind  tiger,  by  the  clandestine  sale  or  giving 
away  of  intoxicating  liquors,"  "such  as  alco- 
hol, and  ardent  and  vinous  apirits,  and  malt 
liquors,  and  elder  and  wine,"  "tn  his  store 
or  grocery  house.  Just  east  of  the  railroad 
crossing,  south  of  the  town  of  Rlson  about 
one-half  mile,  near  the  south  corporate  limits 
of  the  town,"  in  the  county  of  Cleveland, 
and  in  the  state  of  Arkansas.  He  was  con- 
victed, and  appealed  to  the  Cleveland  cir- 
cuit court,  and  was  convicted  in  that  court, 
and  fined  In  the  sum  of  $100,  and  then  ap- 
pealed to  this  court 

In  the  trial  before  a  Jury,  witnesses  testi- 
fied that  they  purchased  cider  of  the  ap- 
pellant and  drank  it;  that  it  bad  a  stimulat- 
ing effect  upon  them;  that  there  was  no 
taste  of  whisky  or  alcohol  In  It;  that  the 
taste  was  like  elder,  and  was  a  pleasant 
drink;  that  appellant  "drew  It  out  of  a  small 
barrel  sitting  in  bis  store,  and  sold  it  over 
the  counter.  Just  as  he  did  his  other  goods." 
One  witness  testified  that  he  thought  "It 
was  somewhat  intoxicating." 

The  appellant  testified  that  he  heard  the 
witnesses  testify  that  they  had  purchased 
cider  from  him;  that  he  sold  to  them  the 
cider;  that  be  made  It  according  to  the  fol- 
lowing formula:  "Put  6  gallons  of  water 
into  a  tub,  and  dissolve  2Z>^  pounds  granu- 
lated sugar;  add  %  of  a  pound  of  tartaric 
add,  and  dissolve;  then  add  %  ounce  salicylic 
acid,  then  2  ounces  ruby  color,  and  stir  well; 
then  add  4  ounces  Moore  &  Hill's  extract  of 
cherry,  stirring  the  whole  until  well  mixed; 
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then  measure  up  Into  keg,  and  fill  out  with 
water  to  make  16  gallons."  He  further  tes- 
tified that  the  dder  sold  by  him  contained 
nothing  except  what  the  formula  called  for, 
and  was  not  made  by  fermentation;  that  it 
is  a  pleasant  sour  drink;  that  the  business 
men  of  his  town  came  to  his  store  and  drank 
it;  and  that  he  never  saw  any  one  Intoxi- 
cated by  it 

Upon  this  evidence,  the  court  among  oth- 
ers, gave  two  Instructions,  and  numbered 
them  3  and  4,  which  are  as  follows: 

"(3)  The  court  Instructs  the  Jury  that  the 
statutes  prohibit  the  sale  of  any  c(»nponnd 
or  preparation  containing  alcoholic  liquors, 
which,  though  not  intoxicating,  is  used  and 
drank  as  a  beverage,  or  in  lien  of  a  stronger 
drink. 

"(4)  Tou  are  instructed  that  it  you  believe 
from  the  evidence  that  defendant,  at  any 
time  within  twelve  months  next  before  the 
filing  of  the  Information  In  this  case,  sold  or 
gave  away  any  kind  of  compound,  or  prep- 
aration whatever,  as  a  beverage  or  other- 
wise, that  contained  Intoxicating  elements  of 
any  quantity,  you  should  find  him  guilty  as 
charged." 

The  appellant  asked,  and  the  court  refused 
to  give,  the  following  Instruction:  "(2)  If 
the  Jury  finds  from  the  evidence  that  the 
articles  sold,  which  the  witnesses  call  'elder,' 
was  a  combination  of  acids  made  by  the 
formula  Introduced  In  evidence,  and  contain- 
ed no  Intoxicating  ingredients  that  Intoxi- 
cate, as  alcohol,  ardent  wines,  malt  or  fer- 
mented liquors  do,  then  the  Jury  will  acquit 
the  defendant,"  but  amended  It  by  adding 
the  words,  "unless  said  acid  or  drink  was 
used,  sold,  or  drank  as  Is  pointed  out  in 
InstiTictions  numbered  three  and  four  in 
this  case,"  and  gave  It  as  amended,  over  the 
objections  of  the  appellant 

The  court  erred  In  refusing  to  give  the 
Instruction  as  asked,  and  in  giving  it  as 
amended.  The  accusation  against  the  ap- 
pellant was  based  upon  section  4881  of  San- 
dels  &  Hill's  Digest  which  provides:  "Any 
person  owning  or  using  or  controlling  any 
house  or  tenement  of  any  kind  who  shall 
sell  or  give  away,  or  cause  or  allow  to  be 
sold  or  given  away,  or  keep  or  allow  to  be 
kept  for  sale  or  to  be  given  away,  any  alco- 
hol, ardent  or  vinous  spirits  or  malt  liquors, 
or  any  compound  or  tincture  commonly  call- 
ed bitters  or  tonics,  whether  the  same  be 
sold  or  given  away  openly  or  secretiy,  by 
such  device  as  Is  known  as  the  'blind  tiger,' 
or  by  any  other  name  or  under  other  device, 
shall  be  deemed  guilty  of  a  misdemeanor." 
It  Is  clear  that  It  was  not  unlawful  or  a 
misdemeanor,  under  this  statute,  to  sell  the 
liquid  manufactured  and  sold  by  the  appel- 
lant unless  It  was  alcohol,  or  ardent  or  vin- 
ous spirit,  or  malt  liquors,  or  any  compound 
or  tincture  commonly  called  "bitters"  or 
"tonics,"  or  such  liquors,  compound,  or  tinc- 
ture In  another  name  or  form.  The  obviona 
intent  of  the  statute  is  to  suppress  the  mi- 


Digitized  by 


Google 


802 


63  SOUTHWESTBRN  BEFOBTEB. 


(Ark. 


licensed  sale  of  Intoxicating  liquors,  as  sncb, 
or  as  a  compoond  or  tincture  commonly  call- 
ed "bitters"  or  "tonics,"  or  by  any  other 
name  or  device.  While  It  does  not  attempt 
to  specifically  mention  all  compounds  or  tinc- 
tiues  Intended,  It  does  designate  what  Is 
meant,  by  a  reference  to  the  oft-repeated  ef- 
forts to  evade  the  penalties  of  the  law  by  the 
sale  of  Intoxicating  or  stimulating  beverages 
under  the  name  of  "bitters"  or  "tonics," 
thereby  showing  the  Intent  to  make  the  un- 
licensed sale  of  all  such  beverages,  under  any 
name,  a  misdemeanor.  Such  being  the  plain 
Intent  and  meaning  of  the  statute,  it  Is 
obvious  that  the  liquid  sold  by  the  appellant 
must  be  a  compound  of  one  or  more  of  the 
liquors  under  the  ban  of  the  law  with  other 
Ingredients,  or  contain  the  elements  neces- 
sary to  constitute  an  Intoxicating  liquid  In 
such  form  as  It  may  be  used  as  a  beverage, 
notwithstanding  the  other  Ingredients,  In  or- 
der to  make  the  selling  or  giving  It  away  a 
misdemeanor,  within  the  meaning  of  the 
statute. 

Inasmuch  as  there  was  evidence  upon 
which  to  base  It,  the  Instruction  refused 
should  have  been  grlven  in  the  form  asked. 
The  amendment  added  conveys  the  Idea  that. 
If  the  so-called  "elder"  sold  by  the  appellant 
was  used,  sold,  or  drank  as  a  beverage,  a 
misdemeanor  was  committed,  although  It  con- 
tained no  Intoxicating  elements.  The  amend- 
ment was  a  prejudicial  error. 

Beversed  and  remanded  for  a  new  trial. 


CBniiDERS  V.  DUVAIili. 
(Sopreme  Court  of  Arkansas.    June  1,  1901.) 

COUNTIES  —  OFFICERS-POPULATION-CENSUS 
—  BULLETIN  —  OFFICIAL  NOTICE  —  COUNTY 
CLERK  —  ELECTION  —  CONTEST  —  APPOINT- 
MENT BY  GOVERNOR. 

Under  Act  Gong.  March  8,  1880,  directing 
the  taking  of  a  census,  and  authorizinK  the 
publication  of  preliminary  bnlletias  at  the  re- 
quest of  the  governor  of  any  state,  no  official 
notice  can  be  taken  of  the  result  of  the  census 
until  the  publication  of  such  bulletin;  and 
hence,  where  the  electors  of  a  county,  proceed- 
In;;  on  the  assumption  that  the  county  con- 
tamed  more  than  15,000  inhabitants,  and  act- 
ing under  Const,  art  7,  g  19,  providing  that 
any  county  having  a  population  greater  than 
15,000,  as  shown  by  the  last  federal  census, 
shall  elect  a  county  clerk,  proceeded  to  elect 
such  clerk  before  the  publication  of  any  offi- 
cial bulletin,  such  election  was  void,  and  the 
appointee  of  the  governor,  named  after  the 
bulletin  was  issued,  was  entitled  to  the  office. 

Appeal  from  circuit  court,  Lawrence  coun- 
tj';  Frederick  D.  Fulkerson,  Judge. 

Action  by  a  C.  Cbllders  against  T.  M. 
Duvall.  From  a  Judgmoit  In  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

O.  O.  Dent,  for  appellant  Chas.  OofUn, 
for  appellee 

BATTI;e,  .T.  Upon  th«  supposition  that 
Lawrence  county,  In  this  state,  contained 
over  15,000  inhabitants,  the  Democratic  par- 


ty In  March,  1900,  bdd  a  primary  election, 
and  nominated  T.  M.  Duvoll  for  county  iietk, 
and  C.  O.  Cbllders  for  drcnlt  clerk,  of  that 
county.  In  June,  1900,  the  federal  census 
of  Lawrence  county  was  taken  by  the  am- 
merators  appointed  for  that  purpose.  On  the 
3d  day  of  September,  1900,  at  a  general  elec- 
tion held  on  that  day,  C.  CL  Cbllders  was 
elected  circuit  clerk,  and  T.  M.  Dnvall  coun- 
ty clerk,  of  said  county.  On  the  3d  day 
of  October,  1900,  the  director  of  the  census 
published  a  bulletin  In  which  be  stated  that 
the  population  of  Lawrence  coimty,  accord- 
ing to  the  federal  census  of  1900,  exceeded 
15,000  Inhabitants.  On  the  31st  day  of  Oc- 
tober, 1900,  the  governor  of  this  sUte  ap- 
pointed Duvall  clerk  of  the  county  and  pro- 
bate courts  of  that  county,  to  fill  a  vacancy 
occasioned  by  the  last  federal  census,  show- 
ing that  the  inhabitants  of  that  county  ex- 
ceeded 15,000.  Duvall  qualified  and  entered 
upon  the  discharge  of  the  duties  of  the  office. 
The  question  Is,  who  Is  the  county  clerk  of 
Lawrence  county?  The  Lawrence  circuit 
court  held  that  Duvall  Is. 

Section  19  of  article  7  of  the  constitution 
of  this  state  provides  how  the  office  of  the 
clerk  of  the  county  and  probate  courts  shall 
be  filled.  It  declares  that  It  shall  be  filled  by 
the  clerk  of  the  circtilt  court  The  consti- 
tutional convention  of  1874  evldentiy  did  not 
Intend  that  this  should  continue  longer  than 
the  Btfairs  of  the  county  should  require,  and 
believed  that  the  county  would  need  two 
derks  when  its  population  exceeded  15,000 
inhabitants.  Hence  It  i«ovlded  In  this  sec- 
tion "that  In  any  county  having  a  popula- 
tion exceeding  15,000  inhabitants,  as  shown 
by  the  last  federal  census,  there  shall  be 
elected  a  county  clerk  In  like  manner  as 
clerk  of  the  circuit  court,  who  shall  be  ex 
officio  clerk  of  the  probate  court  of  said 
county."  This  Is  the  condition  upon  which 
the  county  Is  allowed  two  clerks.  It  (the 
convention)  did  not  Intend  that  the  federal 
census  of  1870,  which  was  the  last  census 
at  the  time  the  constitution  of  1874  was 
adopted,  should  for  all  time  determine  when 
the  condition  for  which  it  provided  existed. 
It  provided  for  counties  having  a  popula- 
tion in  excess  of  15,000  Inhabitants.  This  Is 
a  condition,  present  and  future,  for  which 
It  provided.  There  was  and  Is  no  reason  for 
discrimination  in  favor  of  one  county  against 
another  of  the  same  population.  Oountles 
acquiring  the  requisite  population  after  the 
adoption  of  the  constitution  would  doubtless 
need,  and  be  enUtied  to,  two  clerks,  as  much 
as  those  whose  population  already  exceeded 
15,000  inhabitants.  The  federal  census  was 
adopted  as  the  guide  to  determine  when  the 
condition  provided  for  shall  arise,  and  the 
last  one  made  was  to  be  the  criterion  to  gov- 
ern, as  it  would  more  accurately  furnish  the 
information  needed.  We  therefore  conclude 
that  whenever  a  county  acquires  the  neces- 
sary population,  according  to  the  last  fed- 
eral census.  It  Is  entitied  to  a  clerk  of  the 
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county  and  probate  courts;  that  the  clerk 
of  the  circuit  court  no  longer  holds  the  same 
ex  officio;  and  that  the  two  offices  become 
separate  and  Independent.  Treating  the  of- 
fice of  clerk  of  the  county  court  as  vacant, 
as  a  consequence  of  its  separation  from  that 
of  clerk  of  the  circuit  court,  the  convention 
provided  that  It  should  be  filled  by  election, 
—the  same  provision  that  was  then  made 
for  the  filling  of  other  vacancies  In  office. 
There  was  no  other  provision  mad«  for  the 
filling  of  it  until  the  next  general  election. 
Indeed,  there  is  no  more  reason  why  there 
should  be  than  in  cases  where  It  becomes 
vacant  by  the  death  of  the  occux>ant.  But 
this  provision  of  the  constitution,  in  this  re- 
spect has  been  changed  by  a  subsequent 
amendment,  which  declares,  "The  governor 
shall  in  case  a  vacancy  occnrs  in  any  state, 
district,  county  or  township  office  in  the 
state,  either  by  death,  resignation  or  other- 
wise, fill  the  same  by  appointment,  such  ap- 
pointment to  be  in  force  and  eflFect  until  the 
next  general  election  thereafter." 

Under  this  amendment,  a  vacant  office 
should  be  filled  by  the  appointment  of  the 
governor  until  the  next  general  election;  bo 
much  of  the  constitution  as  authorized  spe- 
cial elections  being  abrogated. 

When,  under  the  constitution,  was  the 
derk  of  the  county  court  of  Lawrence  coun- 
ty to  be  elected  or  appointed?  Evidently, 
not  until  BO  much  of  the  census  of  1900  as 
related  to  its  population  was  complete  and 
ready  to  be  officially  promulgated.  So  long 
as  the  entuneratlon  of  its  Inhabitants  for 
that  year  was  subject  to  the  examination 
and  revision  of  an  officer,  It  was  not  the  cen- 
sus. The  work  that  was  to  make  It  such  was 
not  finished.  Until  the  law  authorized  the 
announcement  of  the  enumeration  as  the 
census,  no  official  notice  of  it  as  such  could 
be  taken;  and,  until  official  notice  could  be 
taken  of  it,  no  election  or  appointment  could 
be  based  upon  it.  When  was  the  last  fed- 
eral census— the  census  of  1900— complete, 
and  when  could  official  notice  have  been  tak- 
en of  it? 

By  an  act  of  congress  entitled  "An  act  to 
provide  for  taking  the  twelfth  and  subse- 
quent censuses,"  approved  March  3,  1809,  it 
was  provided  that  a  census  of  the  population 
of  the  United  States  should  be  taken  In  1900, 
under  the  supervision  of  an  officer  to  be  ap- 
pointed by  the  president  of  the  United  States, 
by  and  with  the  advice  of  the  senate,  and  to 
be  known  as  the  "Director  of  the  Oensus." 
The  Information  required  by  the  act  was  to 
be  collected,  under  the  direction  of  the  di- 
rector of  the  census,  by  supervisors,  enu- 
merators, and  special  agents.  The  supervis- 
ors were  to  be  appointed  by  the  director, 
and  they  were  to  employ,  with  the  consent  of 
the  director,  the  enumerators  in  their  re- 
spective districts,  and  were  to  examine  and 
scrutinize  the  returns  of  the  enumerators, 
and,  in  the  event  of  discrepancies  or  defi- 
ciencies appearing  in  the  returns  for  their 


respective  districts,  to  use  all  diligence  In 
causing  the  same  to  be  corrected  and  sup- 
plied, and  were  to  forward  to  the  director 
the  complete  returns  for  their  respective  dis- 
tricts in  such  time  and  manner  as  the  di- 
rector should  prescribe.  It  was  the  duty 
of  each  enumerator  to  obtain  all  the  Informa- 
tion required  by  the  act  as  to  population  In 
his  subdivision  as  of  the  date  of  June  1st  of 
1900,  and  to  forward  his  original  schedule, 
duly  certified,  to  the  supervisor  of  census 
of  his  district,  as  his  return,  on  or  before 
the  Ist  day  of  the  following  July.  If  any 
portion  of  the  enumeration  or  census  appear- 
ed to  have  been  negligently  or  Improperly  tak- 
en, and  was  by  reason  thereof  Incomplete  or 
erroneous,  the  director  was  authorized  to 
cause  the  same  to  be  amended  or  made  anew 
under  such  method  as  was.  In  his  discretion, 
practicable.  No  supervisor,  supervisor's 
clerk,  enumerator,  special  agent,  or  other 
employs  had  or  has  authority,  without  the 
permission  of  the  director,  to  communicate 
any  Information  gained  by  him  In  the  per- 
formance of  his  duties  to  any  person  except 
the  officers  In  the  census  department  au- 
thorized by  the  act  to  receive  the  same. 
The  director  of  the  census  was  authorized 
to  print,  publish,  and  distribute  from  time 
to  time  bulletins  and  reports  of  the  pre- 
liminary and  other  results  of  the  various  In- 
vestigations required  by  the  act;  and  It 
was  his  (director's)  duty,  upon  the  request 
of  the  governor  of  any  state  or  territory,  or 
the  chief  officer  of  any  municipal  govern- 
ment, to  furnish  such  governor  or  municipal 
officer  with  a  copy  of  so  much  of  the  popula- 
tion returns  as  will  show  the  names,  with 
the  age,  sex,  color,  or  race,  and  birthplace, 
only,  of  all  persons  enumerated  within  the 
territory  In  the  Jurisdiction  of  such  govern- 
ment, upon  payment  of  the  actual  cost  of 
making  such  copies.  According  to  this  syn- 
opsis of  the  act  of  March  8,  1880,  It  appears 
that  the  reports  of  the  work  of  all  persons 
taking  the  enumeration  of  the  inhabitants  of 
the  United  States  were  to  be  made  to  the 
director  of  the  census,  and  were  subject  to 
bis  approval,  and  that  he  alone  was  author- 
ized to  make  known  the  result  He  was 
.authorized  to  do  so  by  printing,  publishing, 
and  distributing  buUetins  and  reports,  or  by 
furnishing  a  governor  or  chief  officer  of  any 
municipal  government  at  his  request  and  ex- 
pense, copies  of  parts  of  the  population  re- 
turns. It  is  only  by  means  of  the  printing, 
publishing,  and  distributing  of  the  bulletins 
and  reports  be  is  authorized  to  give  the  In- 
formation to  the  public  before  the  publica- 
tion of  the  entire  census  of  the  population 
of  the  United  States  In  the  form  of  volumes, 
which  are  required  to  be  published  not  lat- 
er than  the  1st  of  July,  1902.  UnUl  this  la 
done,  or  the  volumes  are  published,  we  can- 
not know  that  the  census  Is  complete  and 
final,  and  what  it  is;  for  these  are  the  only 
means  provided  by  law  for  making  known 
the  census.    No  report  la  required  to  be  filed 
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■object  to  Inspection  by  tbe  public.  TTnttI 
the  means  of  Information  provided  by  law 
were  or  are  furnished,  it  Is  clear,  no  oflScial 
notice  could  have  been  or  can  be  taken  of 
the  census  for  the  purpose  of  electing  or  ap- 
pointing a  county  clerk;  the  oflScers  of  the 
election  could  not  lawfully  hold  an  elec- 
tion for  that  purpose,  and  the  governor  could 
not  appoint 

On  the  3d  day  of  October,  1900,  the  di- 
rector of  the  census,  by  the  publication  of  a 
bulletin,  made  known  that  the  population  of 
Lawrence  county  exceeded  15,000.  This 
was  the  first  time  it  was  lawfully  made 
known,  and  o£Bclal  notice  could  have  been 
taken  of  the  fact;  and  soon  after  this  the 
governor  of  the  state  filled  the  office  of  clerk 
of  the  county  court  of  that  county  by  ap- 
pointing T.  M.  Duvall  county  clerk.  The 
appointment  was  lawfully  made. 

Judgment  affirmed. 


ST.  liOUIS,  I.  M.  &  S.  RT.  CO.  t.  STATE. 
(Supreme  Oonrt  of  Arkansas.    June  8,  1901.) 

RAILROAD     CROSSINOS  —  FAILURH     TO     GIVB 

SIGNALS— PENALTY— PLBADINQ 

— VARIANCB. 

Where,  on  trial  of  an  action  against  a 
railroad  company,  under  Sand.  &  H.  Dig.  | 
6196.  to  recover  a  penalty  for  not  having  giv- 
en the  required  signals  at  a  wagon-road  croes- 
mg,  the  proof  showed  the  oSense,  if  com- 
mitted, to  have  been  at  a  crossing  of  another 
wagon  road  than  that  alleged  in  the  complaint, 
the  jury  should  have  been  instructed  to  find 
tor  defendant. 

Appeal  from  circuit  court,  Sebastian  coun- 
ty;   Edgar  E.  Bryant,  Judge. 

Action  by  the  state  against  the  St  Louis, 
Iron  Mountain  &  Southern  Railway  Com- 
pany. From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Reversed. 

This  is*  an  appeai  from  a  Judgment  against 
tbe  appellant  for  $200  penalty,  as  provided 
in  section  6196,  Sand.  &  H.  Dig.  The  com- 
plaint alleged  that  the  railway  company,  op- 
erating its  railway  In  the  Greenwood  district 
of  Sebastian  county,  ran  or  caused  to  be  ruii 
through  said  township,  along  the  tracks  of 
its  roads,  a  locomotive  and  train  across  the 
Greenwood  and  Scullyville  wagon  road,  in 
district  numbered  13  in  said  township,  going 
southward  (the  number  of  said  engine  being 
unknown),  "without  sounding  a  steam  whis- 
tle or  ringing  a  bell  continuously  for  80  rods, 
or  at  all,  before  such  crossing."  A  plea  of 
not  guilty  was  interposed  by  the  railway  com- 
pany. The  evidence  was  that  the  ofCense 
was  committed,  if  committed  at  all,  in  cross- 
ing the  Greenwood  and  Hackett  City  pub- 
lic road.  The  defendant  declining  to  Intro- 
duce any  evidence,  asked  that  the  Jury  be 
Instructed  to  return  a  verdict  for  the  de- 
fendant "because  of  the  InBnfficiency  of  the 
evidence  to  support  an  adverse  finding."  This 
Instruction  was  refused,  to  which  the  defend- 


ant saved  Its  exceptions.  The  court  then 
charged  the  Jury  as  follows: 

"Gentlemen  of  the  Jury:  The  complaint 
alleges  that  the  defendant  the  St  Louis, 
Iron  Mountain  &  Southern  Railway  Com- 
pany, Is  operating  a  line  of  railroad  through 
Center  township,  in  Sebastian  county,  across 
the  Greenwood  and  Hackett  City  road,  dis- 
trict No.  6,  In  said  township. 

"The  complaint  further  alleges  that  on 
February  26,  1897,  defendant  by  Its  serv- 
ants and  employes,  ran,  or  caused  to  be  run. 
along  the  track  of  Its  said  railroad,  a  loco- 
motive and  tender  across  said  road,  which 
may  be  known  as  the  'Greenwood  and  Hack- 
ett City  Road,'  the  number  of  said  locomotive 
being  441,  as  plaintiff  Is  informed,  running 
south  backward  without  sounding  a  whistle 
or  rtaiglng  a  bell,  about  2  o'clock  p.  m.,  the 
hour  not  being  exactly  known. 

"In  this  character  of  cases,  gentlemen,  it 
becomes  necessary  for  tbe  state,  in  order  to 
recover,  to  prove  by  a  fair  preponderance  of 
evidence  the  facts  as  alleged  In  the  com- 
plaint And  the  facts  must  be  proven  ex- 
actly as  alleged. 

"It  becomes  necessary  for  you  to  find  that 
said  locomotive  was  a  locomotive  and  ten- 
der, that  it  was  running  backward,  that  It 
was  No.  441,  that  it  ran  across  the  crossing 
on  the  Greenwood  and  Hackett  City  road, 
and  that  it  failed  to  sound  a  steam  whistle 
or  ring  a  bell  continuously  for  80  rods  be- 
fore said  crossing. 

"The  penalty  is  $200  if  the  defendant  is 
found  guilty.  If  you  find  for  the  defendant 
It  would  simply  be  a  verdict  of  not  guilty 
for  the  defendant" 

The  defendant  objected  separately  and 
properly  to  each  paragraph  of  said  charge  at 
the  time  it  was  given,  but  said  objections 
were  overruled,  and  all  separate  and  prop^ 
exceptions  saved.  The  Jury  returned  a  ver- 
dict in  favor  of  plalntlfT  for  $200.  Defendant 
filed  its  motion  for  a  new  trial,  which  was 
overruled,  exceptions  saved,  and  defendant 
appealed. 

Dodge  &  Johnson  and  Oscar  L.  Miles,  for 
appellant  Jeff  Davis,  Atty.  Gen.,  and  Gbas. 
Jacobson,  for  the  State. 

HUGHES,  J.  (after  stating  the  facts).  The 
evidence  in  this  case  fails  entirely  to  sustain 
the  allegations  of  the  complaint  The  com- 
plaint alleges  that  the  offense  was  committed 
at  or  near  the  Greenwood  and  Scullyville 
wagon  road,  while  the  evidence  tends  to 
show.  If  committed  at  all,  it  was  committed 
in  failing  to  ring  the  bell  or  sound  the  whis- 
tle when  about  to  cross  the  Greenwood  and 
Hackett  City  public  road.  It  seems  that  the 
court  must  have  made  a  mistake  in  stating 
the  case  to  the  Jury.  The  court  committed 
error,  we  think,  in  not  instructing  the  Jury 
to  find  for  the  defendant  and  in  its  charge 
to  the  Jury,  which  is  without  evidence  on 
which  to  base  It  Reversed  and  remanded 
for  a  new  triaL 
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ST.  LOUIS.  I.  M.  &  S.  RY.  CO.  et  *L  v. 
BATTLE. 

(Supreme  Court  of  Arkansas.     June  8,  1901.) 

RAILROADS  —  PERSONAL  INJURIES  —  NEGLI- 
GENCE—CONTRIBUTORY NEGLIGENCE  —  EVI- 
DENCE —  FINDINGS  —  INTERSECTING  RAIL- 
ROADS—JOINT TORT  FEASORS. 

1.  A  railroad  built  a  platform  as  an  approach 
to  its  trains  which  was  reached  from  the  cars 
by  a  gang  plank,  and  from  the  ground  by  an 
incline.  PlaintiCF  arrived  at  the  platform  in  a 
coach  in  the  nighttime,  a  few  minutes  before  the 
arrival  of  a  train  on  aaother  road,  which  the 
coach  he  was  on  expected  to  await,  which  train 
he  intended  to  take.  He  remained  in  the  coach 
until  he  heard  the  other  train  whistle;  it  be- 
ing cold  and  dark  outside,  and  there  being  no 
waiting  room  provided  for  passengers,  while 
the  coach  he  was  in  was  warm  and  lighted. 
On  hearing  the  whistle  of  an  approaching  train, 
be  walked  onto  the  platform,  which  was  not 
lighted,  and,  in  attempting  to  go  down  the 
incline,  fell  and  was  injured.  Tiie  platform 
was  lighted  for  10  minutes  after  his  arrival  in 
the  coach,  but  the  lights  were  extinguished  be- 
fore he  alighted  to  go  to  his  train;  and  there 
was  no  rule  of  the  company  forbidding  paa- 
senj^ers  remaining  in  the  coach  till  their  trains 
arrived.  Held,  in  an  action  for  damages,  that 
plaintiff  was  not  guilty  of  contributory  negli- 
gence in  not  passmg  out  when  the  platform 
was  lighted,  since  the  surroundings  were  an 
implied  invitation  to  him  to  remain,  and  hence 
a  recovery  was  not  precluded. 

2.  A  finding  that  the  road  which  erected  the 
platform  was  negligent  in  failing  to  keep  its 
platform  lighted  for  16  or  20  nunutes,  under 
the  circumstances,  is  not  unreasonable;  it  be- 
ing the  duty  of  the  railroad  to  have  its  platform 
and  the  incline  approach  thereto  suificlently 
lighted  for  a  reasonable  time  before  and  after 
the  departure  of  trains  to  enable  passengers  to 
enter  on  and  depart  from  its  trains  with  rea- 
sonable safety. 

3.  A  platform  was  erected  by  the  S.  Railroad 
within  the  angle  of  intersection  with  the  I.  M. 
Railroad,  on  the  right  of  way  of  both  roads. 
The  latter  road  was  built  first,  and  no  permis- 
sion was  obtained  of  the  I.  M.  road  to  build 
the  platform,  thoagh  it  was  built  with  its 
knowledge  and  without  objection.  Before  an 
accident  the  latter  road  gave  directions  to  the 
S.  road  to  have  the  platform  removed,  but  the 
direction  was  not  carried  out  until  after  the 
accident.  The  platform  was  within  36  feet 
from  the  I.  M.  road's  station,  and  was  used  by 
passengers  changing  from  one  road  to  the  oth- 
er. Held,  in  an  action  for  injuries,  that  the 
I.  M.  Railroad  was  not  liable  as  a  joint  tort 
feasor,  on  the  ground  that  the  platform  was  a 
dangerous  agency  within  such  close  proximity 
to  its  station  as  to  become  a  necessary  ap- 
proach by  certain  of  its  patrons. 

Wood  and  Riddlck,  JJ.,  dissenting  in  part 

Appeal  from  circuit  court  Pulaski  coun- 
ty; Joseph  W.  Martin,  Judge. 

Action  by  J.  M.  Battle,  for  injuries,  against 
the  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company  and  the  Searcy  &  West 
Point  Railroad  Company.  From  a  judgment 
in  favor  of  plaintiff,  defendants  appeal.  Af- 
firmed In  part 

The  Searcy  &  West  Point  Railroad,  which 
we  will  designate  as  the  "Searcy  Road,"  In- 
tersects at  right  angles  with  the  Iron  Moun- 
tain Railroad  at  a  station  on  the  Iron  Moun- 
tain called  "Kensett"  The  Iron  Mountain 
road  was  bnUt  first    Within  the  angle  of 


the  intersection  of  the  two  roads  a  platform 
was  erected  by  the  Searcy  road,  on  the  right 
of  way  of  both  roads.  It  stood  about  6  feet 
west  from  the  track  of  the  Iron  Mountain, 
and  about  3  feet  north  of  the  track  of  the 
Searcy  road.  It  was  3Vi  or  4  feet  high,  J2 
feet  wide,  and  37  feet  long.  It  stood  about 
on  a  level  with  the  platform  of  the  cars  of 
the  Searcy  road,  and  was  reached  from  said 
cars  by  a  gang  plank.  It  was  about  36  feet 
from  the  station  house  of  the  Iron  Mountain 
road.  The  cinder  platform  or  ground  be- 
tween the  elevated  platform  and  the  station 
house  was  reached  from  tiie  elevated  plat- 
form by  an  incline  about  16  feet  long  and 
6^  feet  wide.  This  Incline  was  at  the  east 
end  of  the  elevated  platform,  and  situated 
diagonally  across  from  the  east  end  of  the 
Searcy  coach.  It  was  in  evidence  that  the 
elevated  platform  was  bnllt  by  the  Searcy 
road  for  its  own  use  and  convenience.  The 
Searcy  road  did  not  have  affirmative  permis- 
sion of  the  Iron  Mountain  to  erect  the  plat- 
form, bnt  it  was  built  without  objection 
from  the  Iron  Mountain.  The  Iron  Moun- 
tain knew  the  platform  was  there.  Some 
time  before  the  accident  it  bad  given  direc- 
tions to  the  Searcy  road  to  have  the  plat- 
form removed.  The  same  was  not  removed, 
however,  imtil  some  time  after  the  accident. 
The  reason  given  by  the  officer  of  the  Iron 
Mountain  for  wanting  the  platform  removed 
was  because  of  Its  imsigbtllness.  Passen- 
gers on  the  Iron  Mountain  road  who  were 
intending  to  go  to  Searcy  over  the  Searcy 
road,  without  break  In  their  journey,  had  to 
reach  the  coach  of  the  Searcy  road  by  way 
of  the  elevated  platform  and  the  Incline 
thereto.  Likewise  passengers  on  the  Searcy 
road  who  Intended  to  take  the  Iron  Moun- 
tain train  at  Kensett  on  continuous  journey, 
passed  over  this  platform  and  the  Incline  to 
the  cinder  platform,  and  the  station  bouse 
of  the  Iron  Mountain.  It  was  the  only  ronte 
for  such  passengers,— at  least  the  natural 
and  usual  route.  The  Searcy  road's  can 
were  drawn  by  a  mule.  The  road  ran  from 
Searcy  to  Kensett  On  the  night  of  January 
21,  1896,  appellee,  a  citizen  of  Littie  Rock, 
being  at  Searcy,  took  the  Searcy  road  for 
Kensett  intending  to  go  thence,  without 
break  in  his  journey,  to  Littie  Rock  over  the 
Iron  Mountain  road.  The  Searcy  train  l^t 
Searcy  at  about  the  usual  hour  (10:45  p.  m.), 
and  arrived  at  Kensett  at  about  11:40  p.  m. 
The  Iron  Mountain  train  which  Battie  ex- 
pected to  take  was  due  at  Kensett  at  12:03 
a.  m.,  bnt  was  somewhat  belated.  Appellee 
and  other  passengers  after  arriving  at  Ken- 
sett remained  some  16  or  20  minutes  on  the 
Searcy  coach,  when,  hearing  the  sound  of  an 
approaching  engine,  and  supposing  it  to  be 
the  train  desired,  they  passed  out  of  the 
Searcy  coach  at  the  east  end,  onto  the  ele- 
vated platform;  and  appellee,  in  attempting 
to  reach  the  incline  and  descend  to  the  cin- 
der platform  or  ground,  fell  and  was  severe-  - 
ly  injured.    He  sued  the  appellants,  alleging 
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that  hJs  injnrieB  were  caused  by  the  negli- 
gent construction  and  use,  and  permitting 
the  maintenance  and  use,  of  a  dangerous 
platform  and  approaches  thereto,  and  by  the 
^allure  to  keep  the  platform  and  approaches 
thereto  lighted  at  night  for  the  safety  and 
■convenience  of  persons  arriving  and  depart- 
ing on  the  respective  trains  of  appellants. 
The  separate  answer  of  appellants  denied 
the  negligence  charged,  and  set  up  the  con- 
tributory negligence  of  appellee.  Other  facta 
will  be  stated  in  the  opinion. 

Dodge  &  Johnson,  for  appellant  St  Louis, 
I.  M.  &  S.  Ry.  Co.  Grant  Green,  John  Z. 
Hicks,  and  R.  A.  Dowdy,  for  appellant  Sear- 
cy &  W.  P.  B.  Co.  Joseph  W.  House,  for 
appellee. 

WOOD,  J.  (after  stating  the  facts).  1. 
Oonslderlng  first  the  question  of  contribu- 
tory negligence,  the  proof  shows  that  Battle 
was  not  very  familiar  with  the  platform  and 
its  Incline,  having  passed  over  It  only  once 
before.  On  the  occasion  in  question,  when 
the  train  whistled  which  they  supposed  to 
be  the  one  desired.  Battle  put  on  his  over- 
coat, gathered  up  his  valise  In  his  left  hand, 
with  umbrella  In  his  right,  and  walked  out 
of  the  car  (first  feeling  with  his  umbrella 
for  the  gang  plank)  onto  the  platform,  still 
using  his  umbrella  as  a  guide  to  feel  his  way 
until  he  fell.  There  was  not  sufficient  light 
to  enable  him  to  see  the  platform  or  the  in- 
cline at  the  time  he  made  his  exit  But  the 
proof  tended  to  show  ttiat  for  10  minutes 
af tw  the  arrival  of  the  Searcy  train  the  plat- 
form was  sufficiently  lighted  to  have  enabled 
Battle  to  pass  out  safely,  and  it  is  insisted 
that  he  was  guilty  of  contributory  negli- 
gence in  not  passing  out  during  that  time. 
The  proof  tended  to  show  a  custom  for  pas- 
sengors  who  did  not  Intend  to  buy  tickets, 
and  had  no  baggage  to  check,  to  remain  on 
the  Searcy  coach  until  the  arrival  of  the  Iron 
Mountain  train  which  they  desired  to  take. 
Battle  and  the  other  passengers  were  invit- 
ed by  the  driver  and  conductor  of  the  mule 
car  to  remain  on  the  Searcy  coach,  as  there 
was  no  night  porter  at  the  depot  who  kept 
up  the  fires.  True,  the  driver  of  the  mule 
car  testified  that  he  did  not  think  he  noti- 
fied the  passengers  to  remain  on  his  coach, 
but  he  does  not  say  that  he  did  not  do  so. 
There  is  positive  proof  by  other  witnesses 
that  he  did  invite  them  to  remain,  and  the 
driver  himself  testified  on  this  part  as  fol- 
lows: "I  remember  Mr.  Battle  speaking  to 
roe,  if  I  wanted  them  to  get  out  so  I  could 
go  to  sle^.  I  told  th«n  that  I  did  not  aim 
to  go  to  sleep.  That  was  Just  before  I  went 
into  the  depot"  The  Searcy  road  had  no 
station  house  of  its  own.  The  only  waiting 
place  for  its  passengers  was,  therefore,  its 
car.  It  was  shovni  that  it  usually  arrived 
at  Kensett  before  the  Iron  Hotmtain  train, 
with  which  It  made  connection,  perhaps  as 
much  as  20  minutea.    We  do  not  think  the 


conductor,  who  had  entire  charge  of  tbe 
Searcy  coach,  and  was  the  only  representa- 
tive of  his  company  on  the  gn^ound,  and  stood 
for  It  for  all  purposes,  so  far  as  the  duty  to 
passengers  was  concerned  at  Kensett  ex- 
ceeded his  apparent  or  real  authority  in  in- 
viting the  passengers  to  remain  on  his  coach 
until  the  arrival  of  the  Iron  Mountain  train 
which  they  were  expecting  to  take.  Eyoi 
in  the  absence  of  any  custom  or  positive  In- 
vitation to  remain,  the  passengers  were  in- 
vited by  the  very  surroundings  to  remain  on 
the  Searcy  coach,  if  they  so  desired,  until 
the  arrival  of  tbe  Iron  Mountain  train  which 
they  expected  to  take.  It  was  cold  and  dark 
on  the  outside.  The  fires  were  not  kept  up 
in  the  station  house  of  the  Iron  Mountain. 
The  Searcy  coach  had  a  fire,  and  was  com- 
fortable. It  expects  to  await  the  arrival  of 
the  Iron  Mountain  train.  Only  about  15  or 
20  minutes  Intervened.  There  was  no  mle 
of  the  company  forbidding  its  passeng^s  to 
remain  while  awaiting  the  arrival  of  the 
Iron  Mountain  train.  In  the  absence  of  such 
rule,  and  with  no  other  waiting  room  provid- 
ed for  its  passengers  by  the  Searcy  road,  we 
know  of  no  rule  of  law  that  would  force 
them  from  the  only  comfortable  waiting 
place  provided.  The  Instructions  of  tbe 
court  on  all  these  points  were  therefore  more 
favorable  to  tbe  Searcy  road  than  It  had  tbe 
right  to  expect.  The  verdict  acquitting 
Battle  of  contributory  negligence  was  am- 
ply sustained  by  the  proof.  Was  the  Searcy 
road  liable?  It  was  its  plain  duty  to  exer- 
cise ordinary  care  to  have  its  platform  and 
the  incline  or  approach  thereto  sufiiciently 
lighted  to  enable  its  passmgers,  and  those 
intending  to  become  its  passengers,  to  enter 
upon  and  depart  from  its  trains  with  rea- 
sonab'te  safety.  Fordyce  v.  Merrill,  49  Ark. 
277,  5  8.  W.  329;  Thomp.  Carr.  108.  The 
light  should  be  maintained  a  reasonable  time 
before  and  after  the  arrival  and  departure  of 
trains.  A  finding  of  negligence  for  falling 
to  keep  the  platform  lighted  for  16  or  20 
minutes,  under  the  circumstances  of  this 
case,  cannot  be  considered  unreasonable. 
The  Searcy  &  West  Point  Railroad  failed  to 
discharge  the  duty  which  It  owed  to  the  ap- 
pellee in  this  regard,  and  is  therefore  liable. 
We  find  no  error  in  the  charge  of  the  court 
of  which  it  can  complain,  and  tbe  judgment 
as  to  it  is  affirmed. 

2.  The  court,  by  a  majority  of  its  judges, 
has  concluded  that  under  the  facts  as  stat- 
ed, the  Iron  Mountain  Is  not  liable,  and  that 
as  to  it  the  judgment  must  be  reversed,  and 
the  cause  remanded  for  new  trial.  From 
the  decision  and  judgment  holding  the  Iron 
Mountain  not  liable,  and  reversing  and  re- 
manding the  cause  as  to  it  Justice  RID- 
DICK  and  I  dissent.  We  are  of  the  opinion 
that  the  elevated  platform  and  Its  Incline  Is 
a  necessary  approach  to  the  platform  and 
station  house  of  the  Iron  Mountain  road  at 
Kensett.  This  by  reason  of  its  necessary 
and  usual,  if  not  unavoidable,  use  by  its  pas- 
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sengera  who  Intend  to  go  to  Searcy  over  the 
Searcy  road  In  contlnuona  Journey,  and  like- 
wise by  passengere  of  the  Searcy  road  who 
Intend  to  become  passengers  of  the  Iron 
Mountain  road.  By  reason  of  Its  contiguity 
to  the  platform  and  station  house  and  the 
necessary  use  as  indicated.  It  was  an  ap- 
proach to  the  platform  of  the  Iron  Moun- 
tain  road  as  well  as  the  Searcy  road,  and  de- 
volved upon  the  Iron  Mountain  the  common 
duty  with  the  Searcy  road  of  exercising  or- 
dinary care  to  keep  it  reasonably  safe  for 
passengers,  which  duty  could  only  have  been 
dlschaxged  by  lighting  the  platform  for  a 
reasonable  time  before  and  after  the  arrival 
and  departure  of  its  trains.  It  was  imma- 
terial that  the  platform  was  erected  by  an- 
other, and  without  Its  affirmative  permis- 
sion. It  was  its  right  and  duty  to  object  to 
a  dangerooa  agency  being  placed  in  such 
proximity  to  its  platform  and  station  house 
as  to  become  a  necessary  approach  to  its 
trains  by  certain  of  its  patrons,  and  its  fail- 
ure to  object  and  to  take  steps  to  remove 
was  tantamount  to  assent  or  concurrence,  so 
far  as  the  law  is  concerned,  in  fixing  duties 
and  liabilities.  The  facts  of  this  case,  in  our 
opinion,  make  the  Ih>n  Mountain  a  joint  tort 
feasor  with  the  Searcy  road;  and  the  prin- 
ciple of  law  applicable  is  correctly  and  con- 
cisely stated  in  16  Am.  &  Bug.  Enc.  Law,  p. 
471,  as  follows:  "Where  a  breach  of  duty 
Is  committed  by  more  than  one  person,  each 
contributing  to  the  injury  as  a  Joint  tort 
feasor,  the  plaintiff  has  his  election  to  make 
either  or  all  of  them  defendant  And  it  is 
not  always  essential.  In  order  to  make  them 
liable  as  joint  tort  feasors,  that  they  should 
have  acted  in  concert  Acting  independent- 
ly and  causing  together  a  single  injury,  they 
are  liable  Jointly  and  severally."  The  judg- 
ment should  be  affirmed  against  both  appel- 
lants. 


EHAD   T.   MISSISSIPPI  COUNTY. 
(Supreme  Court  of  Arkansas.    June  8,  1901.) 

OOUNTIE»— lilABIUTT   FOR  INTERBST  ON 
JUDGMENT— CONSTITUTIONAL  LAW. 

1.  Act  March  21.  1893  (Sand.  &  H.  Dig.  H 
5082,  0088),  providing  that  no  jadgment  render- 
ed or  to  be  rendered  against  any  county  on 
county  warrants  or  other  evidence  of  county 
bidebtednees  shall  bear  interest  after  the  pas- 
sage of  the  act  Is  not  violative  of  Coast,  art 
2,  I  IT,  prescribing  that  no  ex  post  facto  law 
or  law  affecting  the  obligation  of  contracts 
shall  be  passed. 

2.  The  act  does  not  deprive  a  judgment  debt- 
or of  the  county  obtaining  judgment  before 
passage  of  the  act  of  property  without  dne 
process  of  law,  in  viola^on  of  Const,  art  2, 
18. 

Appeal  from  circuit  court,  Mississippi  conn^ 
ty;  Kelix  O.  Taylor,  Judge. 

Application  by  Theodore  Read  tor  pay- 
ment of  a  judgment  rendered  in  favor  of  the 
petitioner  against  Mississippi  county.  From 
a  Judgment  allowing  petitlon«'s  claims  in 
part,  petitioner  appeals.    Affirmed. 


This  was  an  application  by  the  appellant 
to  the  county  court  of  Mississippi  county 
for  the  allowance  against  the  coimty  of  the 
amount  of  a  judgment  against  said  county 
recovered  by  the  plalntifr  in  the  United 
States  circuit  court  for  the  Eastern  district 
of  Arkansas  on  the  15th  of  December,  1888, 
for  $8,212.63,  with  Interest  thereon  from  the 
date  of  the  rendition  thereof  until  the  date 
of  allowance  by  the  county  court  of  Mis- 
sissippi county  at  the  rate  of  6  per  cent  per 
annum,  amounting  to  $12,806.68,  principal 
and  interest;  and  that  county  scrip  be  issued 
to  him  thereon.  The  county  court  disallowed 
the  application  on  the  grounds:  (1)  That 
said  county  court  is  not  authorized  to  issue 
county  warrants  in  payment  of  said  judg- 
ment on  account  of  there  not  being  an  ap- 
propriation out  of  which  to  pay  said  judg- 
ment; (2)  that  no  Interest  is  due  on  said 
judgment  after  March  21,  1883.  From  which 
Judgment  plaintiff  took  an  appeal  to  the  cir- 
cuit court  The  circuit  court  held  that  so 
much  of  the  claim  as  is  the  principal  of  said 
judgment  and  Interest  thereon  to  the  21st 
of  March,  1883,  and  the  costs  in  the  circuit 
court  of  the  United  States,  is  a  valid  claim 
against  the  defendant  and  ought  to  have 
been  allowed,  and  that  so  much  of  said  claim 
as  consists  of  Interest  from  March  21,  1883, 
until  now  (date  of  Judgment  In  circuit  conrQ 
is  not  a  valid  claim  against  the  defendant, 
and  was,  by  the  county  court  properly  dis- 
allowed; and  proceeded  to  give  judgment  ac- 
cordingly,—that  the  county  conrt  should  al- 
low Interest  on  said  claim  from  the  rendition 
of  said  judgment  to  March  21,  1883,  and  the 
costs  \n  the  United  States  district  court  in 
said  cause  and  costs  in  this  cause,  and  that 
warrants  issue  therefor  as  provided  by  law, 
etc.,  and  that  the  order  of  the  county  court 
disallowing  interest  on  said  judgment  from 
March  21,  1888,  until  now  be,  and  tne  same 
is,  In  all  things  approved.  The  plalntUI 
brings  up  the  cause  by  appeal. 

Geo.  W.  Tbomason,  for  appellant 

HUOHES,  J.  (after  stating  the  facts).  The 
court  held  in  Nevada  Co.  v.  Hiclu,  50  Ark. 
416,  8  S.  W.  180,  that  "the  allowance  of  in- 
terest on  a  judgment  against  a  county  is  not 
a  contract  by  the  county  to  pay  interest  and 
does  not  violate  section  1,  art  16,  of  the 
constitution,  which  forbids  counties  to  is- 
sue any  interest-bearing  evidences  of  indebt- 
edness"; that  a  Judgment  against  a  county 
bears  IMerest,  whether  mentioned  in  the 
Judgment  or  not  at  the  rate  of  6  per  cent 
per  annum  (sections  4740,  4741,  Mansf.  Dig.; 
sections  5082,  6083,  Sand.  &  H.  Dig.),  unless 
the  Judgment  is  rendered  upon  a  contract  for 
more  than  6  per  cent,  when  it  will  bear  the 
rate  of  Interest  the  contract  bore  (when  it 
does  not  exceed  10  per  cent,  the  lawful 
conditional  rate,  of  course).  Interest  allowed 
on  a  Judgment  where  not  stipulated  for  in 
the  contract  sued  upon.  Is  not  by  virtue  of  a 
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contract,  but  Is  by  operation  of  law,  and  In 
the  nature  of  a  penalty  for  delay  In  payment 
of  tbe  principal  after  It  becomes  due.  By 
act  approved  the  2lBt  of  March,  1893,  It  is 
provided  "that  no  judgment  rendered  or  to 
be  rendered  against  any  county  In  the  state, 
on  county  warrants,  or  other  evidences  of 
county  indebtedness,  shall  bear  any  Interest 
after  the  passage  of  this  aft."  Sections 
50S2,  60S3,  Sand.  &  H.  Dig.  The  appellant 
thinks  this  act  violates  section  17  of  article 
2  of  the  constitution,  which  provides  that  no 
ex  post  facto  law,  or  law  impairing  the  obli- 
gation of  contracts,  shall  ever  be  passed,  and 
of  the  portion  of  section  8,  art  2,  of  the  con- 
stitution, which  provides  that  no  person 
"shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law."  These 
provisions  are  also  contained  in  the  con- 
stitntion  of  the  United  States.  In  the  case 
of  Morley  t.  RaUroad  Co.,  146  U.  S.  162,  13 
Sup.  Ot.  64,  36  L.  Ed.  926,  is  to  be  found 
a  case  In  point.  It  is  as  follows:  "The  court 
of  appeals  of  the  state  of  New  York  having 
held  that  a  Judgment  obtained  before  the 
passage  of  the  act  of  the  legislature  of  that 
state  of  June  20,  1879,  reducUig  the  rate 
of  interest  (Sess.  Laws  1878,  p.  698,  c.  538),  is 
not  a  contract  or  obligation  excepted  from  Its 
operation  under  the  provisions  of  section  1, 
this  court  accepts  the  construction  as  bind- 
ing here."  The  provision  In  section  10  of 
article  1  of  the  constitution  of  the  United 
States  that  no  state  shall  pass  "any  law  im- 
pairing the  obligation  of  contracts  does  not 
forbid  a  state  from  legislating  within  its 
discretion  to  reduce  the  rate  of  interest  up- 
on Judgments  previously  obtained  In  Its 
courts;  as  the  Judgment  creditor  has  no  con- 
tract whatever  in  that  respect  with  the  Judg- 
menc  debtor,  and  as  the  former's  right  to  re- 
ceive and  the  latter's  obligation  to  pay  exists 
only  as  to  such  amount  of  Interest  as  the 
state  chooses  to  prescribe  as  a  penalty,  or 
liquidated  damages  for  the  nonpayment  of 
the  Judgment"  "A  state  statute  reducing 
the  rate  of  interest  upon  all  Judgments  with- 
in the  courts  of  the  state  does  not  when  ap- 
plied to  one  obtained  previous  to  its  passage, 
deprive  the  Judgment  creditor  of  his  prop- 
erty without  due  process  of  law,  in  violation 
of  the  provisions  of  section  1  of  the  four- 
teenth amendment  to  the  ccmstiLUtlon  of  the 
United  States."  This  decision  is  satisfactory 
to  Us;  and  fully  answers  the  appellant's  con- 
tentions. The  Judgment  of  the  Mississippi 
circuit  court  is  in  all  things  afiSrmed. 


BBNO  et  al.  t.  FITZ  JARRELL  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

May  21,  1901.) 

APPBAIi  AND  BRROR— BILL  OF  BXCKPTIONS— 

DIMINUTION  OF  RECORD. 

Where  the  recital  In  the  record  of  a  bill 
of  exceptions  merely  refers  to  It  as  signed,  seal- 
ed, and  filed,  and  "fully  set  out  in  the  fore- 


going transcript"  and  the  transcript  does  not 
uiow  where  vxe  bill  beEina  or  ends,  and  the 
signature  of  the  judge  is  lacking,  the  appeal 
presents  nothing  for  review  except  the  record 
proper. 

On  Motion  for  Rehearing. 
Under  Sup.  Gt.  Rule  No.  4  (16  S.  W.  v.), 
providing  that  no  suggestion  of  diminution  of 
record  in  civil  cases  will  be  entertained  by  the 
court  after  joinder  in  error,  except  by  consent 
of  parties,  the  court  should  not  entertain  such 
a  suggestion,  though  a  fatal  defect  In  the  rec- 
ord, not  pointed  out  by  counsel,  is  discovered 
by  the  court  after  submission. 

■  Appeal  from  circuit  court  Daviess  county. 

Action  by  Ellen  Reno  and  others  against 

Catharine  M.  Fitz  Jarreil  and  others.    From 

a  Judgment  for  defendants,  plaintiffs  appeal. 

Affirmed. 

Hlcklln  &  Hlcklin,  for  appellants.  Alex- 
ander &  Allen,  for  respondenta 

SHERWOOD,  J.  After  the  motions  toe 
new  trial  and  in  arrest  were  filed  and  denied, 
and  after  the  record  shows  affidavit  for  ap- 
peal filed  and  granted,  and  bond  for  appeal 
given,  then  occurs  these  statements  of  record 
marked  "1"  and  "2":  "(1)  And  afterwards, 
to  wit  on  the  8th  day  of  the  regular  Septem- 
ber, 1887,  term  of  said  oonrt,  it  being  the 
16th  day  of  September,  1887,  the  foUowlng 
other  proceedings  were  had  in  said  cause,  to 
wit:  Ellen  Reno  et  al.,  Plalntlfts,  vs.  Cath- 
arine BMtz  Jarreil  et  al..  Defendants.  (2) 
Plaintiffs'  bill  of  exceptions  filed,  which  said 
bill  of  exceptions  Is  signed  and  sealed  by  the 
court  and  made  part  of  the  record  bweln; 
said  bill  of  exceptions  being  fully  set  out  in 
the  foregoing  transcript"  The  object  of  a 
recital  in  the  record  that  a  bill  of  exceptions 
has  been  filed  is  to  authenticate  the  bill,  and 
to  Identify  it  as  the  bUl  thus  filed.  There 
is  nothing  in  record  recital  No.  2  to  identify 
the  bill.  Whereabouts  "in  the  foregoing 
transcript"  is  "said  bill  of  exceptions  fully 
set  out"?  The  usual  and  correct  formula  tor 
a  record  entry  in  regard  to  filing  a  bill  is 
like  this:  "Now,  on  this  8th  day  of  January. 
1901,  comes  the  plaintiff  In  the  above-entitled 
cause,  and  by  leave  of  court  flies  herein  his 
bill  of  exceptions,  which  bill  of  exceptions 
is  in  the  words  and  figures  following."  Then 
follows  the  bill  of  exceptions,  and  at  its  close 
is  something  like  this:  "And  the  plaintlfl 
in  the  above-entitled  cause  presents  this  his 
bill  of  exceptions  to  me,  the  undersigned 
Judge,  and  asks  that  the  same  be  signed, 
sealed,  and  made  a  part  of  the  record  in  this 
cause,  which  is  accordingly  done,  this  8th 
day  of  January,  1901."  Then  follow  the 
signature  and  seal  ot  the  Judge,  date,  etc. 
In  this  way  the  bill  of  exceptions  la,  at  each 
end,  positively  and  plainly  authenticated  and 
identified.  In  this  case,  however,  at  what 
might  be  supposed  to  be  the  beginning  of  the 
bill  of  exceptions,  occur  these  recitals:  "In 
the  Circuit  Court  of  Daviess  County,  Mis- 
souri. December  Term,  A.  D.  1885.  BUeu 
Reno  et  aL,  Plaintiffs,  tb.  Catharine  Fitz 
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Jarrell  et  al..  Defendants.  Be  it  remembered 
that  upon  a  trial  of  tills  cause  tbe  following 
proceedings  were  had."  We  might  conjecture 
that  the  bill  of  exceptions  began  where  the 
above  words  occur,  but  this  is  no  place  f<Nr 
conjectures.  Besides  all  that,  the  slgnatui-e 
of  the  judge  to  the  bill  Is  wholly  lacking. 
Lacking  such  signature,  It  Is  no  bill  of  excep- 
tions. Cooper  V.  Maloney  (decided  present 
term)  63  S.  W.  872,  and  cases  cited.  For 
these  reasons,  there  Is  nothing  for  our  consid- 
eration but  the  record  proper,  and.  as  no  er- 
ror is  apparent  there,  judgment  is  affirmed. 
All  concur. 

On  Motion  for  Rehearing. 

(June  11,  1901.) 

A  motion  for  rehearing  has  been  filed  here- 
in, and  also  a  diminution  of  the  record  sug- 
gested. We  have  had  for  many  years  In  this 
court  a  rule  on  the  subject  of  diminution  of 
record  (No.  4,  16  S.  W.  v.),  which  proyides 
that  "no  suggestion  of  diminution  of  record  in 
dyll  cases  will  be  entertained  by  the  court 
after  joinder  In  error,  except  by  consent  of 
parties."  We  have  been  dted  to  the  case  of 
Llnaban  v.  Barley,  124  Mo.  5e0,  28  S.  W.  84, 
where  It  is  ruled  that.  If  "a  fatal  defect"  In 
the  record  Is  discovered  by  the  court— one 
not  pointed  out  by  counsel,— then  and  there 
rule  No.  4  does  not  apply,  and  you  can,  after 
submission,  suggest  diminution,  whether  your 
adversary  consents  or  not  It  Is  easy  enough 
to  see  that  this  ruling  wipes  out  the  rule. 
The  rule  says  you  shall  not,  after  submls- 
.sion,  suggest  diminution  unless  by  consent 
The  opinion  says  you  may.  If  the  court  dis- 
covers the  fatal  defect;  thus  defeating  and 
overthrowing  the  only  exception  the  rule  con- 
tains by  substituting  another  exception  It 
does  not  contain.  We  will  not  follow  the 
opinion,  but  overrule  It  and,  doing  this,  deny 
the  motion  for  a  rehearing.    AH  concur. 


LEBANON  LIGHT  &  MAGNETIC  WATER 

00.  V.  CITY  OF  LEBANON. 

(Supreme  Coxat  of  Missouri,  Division  No.  2. 

June  11,  1901.) 

MUNICIPAL  CORPORATIONS  —  CITIBS  —  CON- 
TRACTS —  AUTHORIZATION  —  ORDINANOH  — 
ELECTION  —  IRREGULARITY  —  VALIDITY  — 
NOTICE  —  PLEADINGS  —  QUESTIONS  RAISED- 
NECESSARY  EXPENSES— ERROR— OBJECTIONS 
—PARTY  BENEFITED. 

1.  Where  there  was  no  fraud,  the  holding  in 
one  ward,  instead  of  in  all  tlie  wards,  of  a 
eity,  of  an  election  for  the  adoption  of  an  or- 
dinance aathorizlDg  a  contract  for  electric  light- 
ing of  a  city,  was  an  irregularity,  and  did  not  in- 
validate the  election. 

2.  Where,  in  the  election  for  the  adoption  of 
an  ordinance  authoriKing  a  contract  for  electric 
lights,  the  fact  that  many  of  the  ballots  voted 
did  not  contain  the  words  "tax  levy,"  while 
they  were  counted  for  electric  light  contract 
and  tax  levy,  was  a  mere  irregnlarity,  which 
did  not  invalidate  the  election,  there  being  no 
frand. 

3.  Where,  in  an  action  on  a  contract  with  a 
dty,  the  pleadings  did  not  raise  the  qaestion 


that  no  notice  was  given  that  an  election  for 
the  adoption  of  an  ordinance  authorizing  the 
contract  would  be  held,  defendant  cannot  ob- 
ject that  there  was  no  evidence  of  such  notice. 

4.  Under  Hev.  St."  1889,'  g  4977,  providing 
that  the  necessary  expeases  for  maintaining  a 
city  government  which  have  a  preference  over 
contract  obligations  are  the  reasonable  salary 
allowed  by  law  to  the  mayor,  conncil,  assessor, 
marshal,  constable,  attorney,  and  a  reasonable 
police  force  of  the  dty,  it  was  error,  In  an  ac- 
tion on  a  contract  to  allow  other  items  of  ex- 
pense, whereby  the  city  funds  applicable  to 
the  contract,  and  for  which  plaintiff  obtained 
judgment,  were  reduced  below  the  amount  due 
on  such  contract. 

5.  The  error  of  the  court  being  in  favor  of 
defendant,  it  cannot  complain  thereof. 

Appeal  from  circuit  court  Laclede  county  ; 
L.  B.  Woodslde,  Judge. 

Action  by  the  Lebanon  Light  &  Magnetic 
Water  Company  against  the  city  of  Lebanon. 
From  a  judgment  In  favor  of  plaintiff  for 
less  than  the  amount  demanded,  both  parties 
appeal.    Reversed  on  plalntUTs  appeal. 

This  is  an  action  by  plaintiff,  as  assignee 
of  the  Lebanon  Light  &  Water  Company, 
against  the  city  of  Lebanon,  for  the  rental 
of  23  arc  lights,  of  2,000  candle  power  each, 
furnished  said  city  during  the  year  1897.  On 
January  5,  1891,  said  city,  by  Ordinance 
No.  90,  granted  the  Lebanon  Light  &  Water 
Company  the  right,  for  a  period  of  20  years, 
to  operate  a  plant  for  making  and  furnishing 
the  city  of  Lebanon  with  electric  light  and 
which  also  provided  that  said  company  and 
ita  assigns  should  during  this  period  supply 
the  citizens  of  Lebanon  with  electric  light; 
and  said  city  expressly  agreed  by  said  ordi- 
nance to  pay  said  company  and  its  assigns 
$3,000  per  annum  for  23  arc  lights,  of  2,000 
candle  power  each;  the  same  to  be  payable 
quarterly,  and.  If  not  paid  when  due,  to  bear 
8  per  cent  from  the  time  payments  become 
due  until  paid.  This  ordinance  was  duly 
submitted  to  a  vote  at  an  election  called  for 
that  purpose,  and  the  trial  court  found  that 
at  said  election  said  franchise  was  duly 
adopted,  and  became  a  binding  contrad  on 
the  city.  The  trial  court  decided  that  the 
plaintiff,  out  of  the  revenues  and  Income  pro- 
vided by  the  defendant  city  for  the  year 
1897,  was  only  entitled  to  the  sum  of  $2,- 
214.40,  and  not  the  full  amount  contracted 
for,  and  that  the  balance  of  said  revenues 
provided  for  said  year  was  properly  appro- 
priated to  the  payment  of  the  expenses  of 
the  city  government  for  that  year.  The  cor- 
rectness of  this  ruling  is  the  only  question 
challenged  by  the  plaintitTs  appeal.  The 
trial  court  by  declarations  of  law,  found  that 
the  "actual  Income  of  the  dty  of  Lebanon 
for  the  year  1897  was  54,197.27." 

Plaintiff  asked  the  following  declarations 
of  law:  "The  court  finds  and  declares  the 
law  In  this  case:  That  the  contract  entered 
Into  between  the  city  of  Lebanon  and  the 
Lebanmi  IJght  &  Water  Company  is  a  bind- 
ing contract  on  the  said  dty,  and,  further, 
that  the  plaintlfT  should  have  judgment  for 
three  thousand  dollars,  and  eight  per  crat 
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on  deferred  payments,  for  the  23  arc  lighta 
furnished  defendant  daring  the  year  1897: 
provided,  that  the  same  could  be  paid  out 
of  the  Income  and  revenue  provided  by  said 
city  for  the  year  1807,  after  deducting  there- 
from the  amount  that  might  be  necessary  to 
pay  the  reasonable  salary  allowed  by  law 
and  the  ordinances  of  said  city.  If  any,  to 
the  mayor,  council,  assessor,  marshal,  at- 
torney, and  a  reasonable  jwllce  force  for  the 
defendant  city;  and  If  the  court  shall  find 
that  the  income  provided  by  the  said  city  of 
I^anon  for  the  year  1887,  after  deducting 
the  said  expenses  of  the  city  government, 
leaves  any  sum  whatever,  die  plaintiff  Is 
entitled  to  a  judgment  to  an  amount  equal 
to  such  remainder.  That,  In  estimating  the 
necessary  expenses  to  ran  the  city  govern- 
ment of  Lebanon  for  the  year  1887,  only  the 
following  Items  will  be  considered  and  al- 
lowed,—that  Is  to  say,  the  salary  allowed  by 
ordinance  of  the  city  of  Lebanon  to  Its 
marshal,  assessor,  and  for  a  reasonable 
amount  to  sustain  a  reasonable  police  force, 
which  amount  will  be  the  sum  actually  ex- 
pended In  that  year  for  the  police  force;  and 
it  appearing  by  the  evidence  In  this  case  that 
the  charge  and  payment  of  the  other  city 
officers  were  In  fees,  and  that  they  received 
no  salary  for  their  services,  the  sums  re- 
ceived by  them  as  feee  should  be  excluded 
from  such  estimate.  The  court  declares  that 
the  rale,  as  applied  to  this  case,  for  estimat- 
ing the  necessary  expenses  for  the  city  of 
Lebanon  for  the  year  commencing  on  Janu- 
ary 1,  1897,  and  ending  on  January  1,  1898, 
is  laid  down  in  section  4977  of  chapter  63 
of  the  Revised  Statutes  of  Missouri  for  1889, 
and  is  the  reasonable  salary  allowed  by  law 
and  ordinance  of  the  city  of  Lebanon.  If 
any,  to  the  mayor,  council,  marshal,  consta- 
ble, attorney,  and  a  reasonable  police  force 
for  said  city;  and  In  this  case,  it  appearing 
from  the  evidence  that  during  the  said  year 
1897  there  was  no  salary  allowed  by  law  to 
the  mayor,  constable,  and  attorney  of  the 
city  of  Lebanon,  and  that  they  received  no 
salary,  the  only  necessary  expenses  for  the 
year  1897  that  should  be  allowed  in  this  case 
are  the  amounts  of  salary  allowed  and  re- 
ceived by  the  city  assessor,  manhal,  and  a 
reasonable  police  force,  not  to  exceed  the 
amounts  actually  received."  The  court  re- 
fused to  give  these  declarations  of  law,  and 
the  plaintiff  duly  excepted.  The  court  then, 
of  Its  own  motion,  gave  the  following  dec- 
larations: "The  necessary  current  expenses 
of  said  city,  within  the  meaning  of  the  fore- 
going Instruction,  are  the  reasonable  amounts 
that  said  city  would  be  Required  by  law  to 
pay  imder  all  laws  and  ordinances  existing  at 
the  time  of  making  such  contract  Any  per- 
son or  corporation  contracting  with  any  such 
city  for  the  purpose  of  furnishing  electric 
lights  will  be  deemed  to  have  made  said 
contract  with  the  knowledge  of  the  provi- 
sions of  section  11,  art  10,  of  the  constitu- 
tion of  the  state  of  Missouri,  and  also  with 


the  knowledge  of  all  laws  and  ordinances  In 
force  at  the  time  of  making  such  contract; 
and  all  reasonable  sums  that  may  be  re- 
quired to  be  paid  by  said  dty  under  the  laws 
and  ordinances  that  are  In  force  at  the  time 
of  making  such  contract  will  take  precedence 
over  such  contract,  and  be  a  prior  claim  apra 
the  revenues  of  said  city  for  any  year.  The 
court  further  finds  that  the  sums  testified  to 
by  the  witness  Stebbins,  of  $1,982.87,  paid, 
for  current  expenses  of  said  city  for  the  year 
1887,  were  all  reasonable  amounts,  and  were 
paid  under  and  by  provisions  of  laws  and 
ordinances  that  were  in  force  at  the  time  of 
making  the  contract  sued  on,  and  the  au- 
thorities of  said  city  were  justified  in  mak- 
ing such  payments  in  advance  of  the  claiui 
of  the  plalntlfT  herein.  The  court  furthe. 
finds  that  there  is  the  sum  of  ^,214.44  ot 
the  revenues  and  income  of  said  town  in 
excess  of  the  current  expenses  of  said  town 
as  above  set  forth,  and  that  under  the  evi- 
dence in  this  case,  the  plaintiff  is  entitled  to 
recover  said  sum  upon  the  contract  sued  on." 
To  the  giving  of  these  declarations  of  law 
the  plaintiff  duly  excepted.  The  only  evi- 
dence in  this  case  concerning  the  expenses  of 
the  city  goverament  for  1887  was  the  testi- 
mony of  Clerk  Stebbins.  He  testified  that 
the  amount,  under  the  laws  and  ordinances 
of  said  city,  allowed  as  salary  to  mayor, 
council,  assessor,  marshal,  attorney,  and  a 
reasonable  police  force  was  the  sum  of  1441, 
and  that  after  deducting  that  amount  from 
the  total  revenues  of  the  year  1897,  there 
would  remain  the  sum  of  $3,702.27.  After 
unsuccessful  motion  for  new  trial,  plaintiff 
appeals.  Defendant  appeals  from  the  judg- 
ment of  the  court  upon  the  ground  that  the 
election  held  for  the  adoption  of  said  Ordi- 
nance No.  90  was  null  and  void,  as  well,  also, 
as  the  tax  levied  and  collected  In  pursuance 
thereof,  and  that  the  Judgment  should  have 
been  for  defendant 

Wallace  &  Nixon,  for  plaintiff.  J.  W.  Par- 
ris,  for  defendant 

BURGESS.  J.  (after  stating  the  facts). 
It  Is  claimed  by  defendant  that  as  it  is  a 
city  of  the  fourth  class,  It  is  divided  into 
three  wards,  and,  as  the  election  was  held  in 
only  one  ward,  it  was  In  violation  of  the 
statute,  and  that  as  many  of  the  ballots  vot- 
ed were  not  in  accordance,  in  that  they  did 
not  contain  the  words  "and  tax  levy,"  while 
they  were  counted  "for  electric  light  con- 
tract and  tax  levy,"  the  election  was  void, 
and  the  contract  without  authority.  But 
these  were,  at  most  but  irregularities, 
and,  in  the  absence  of  fraud,  did  not  vitiate 
the  election.  State  v.  Town  of  Westport  116 
Mo.  5S2,  22  S.  W.  888. 

Defendant  also  asserts  that  there  was  no 
evidence  adduced  at  the  trial  that  notice  of 
said  election  would  be  held  was  given  by 
the  mayor,  but  no  such  question  was  raised 
by  the  pleadings.    All  of  the  defenses  were 
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special  defenses,  and  It  la  not  alleged  In 
any  of  them  that  such  notice  was  not  given, 
and  the  point  cannot  be  raised  ontaide  of 
the  record. 

It  is  further  insisted  by  defendant  that 
the  contract  to  pay  $3,000  per  annum  was 
clearly  a  contract  in  excess  of  the  annual 
income  and  rerenue  for  any  such  year,  and 
was  not  authorized  by  the  voters  In  the  man- 
ner required  by  law,  and  was  In  conflict  with 
the  constitution  and  statutes  of  this  state. 
The  total  income  and  revenue  of  the  city 
for  the  year  1887  was  $4,197.27,  which  sum, 
less  the  necessary  expenses  to  run  the  city 
government  for  that  year,  and  any  amount 
not  In  excess  of  the  amount  of  plalntUTs 
claim,  if  any,  plaintiff  was  entitled  to  judg- 
ment. What  were  necessary  expenses  of 
maintaining  the  city  government,  specified  in 
section  4977,  Rev.  8t  1889,  as  those  which 
shonld  have  the  preference,  are  "the  rea- 
sonable salary  allowed  by  law  to  the  mayor, 
council,  assessor,  marshal,  constable,  attor- 
ney, and  a  reasonable  police  force  of  said 
city"  (Webb  City  &  C.  Waterworks  Co.  v.  City 
of  OBrterTllle,  142  Mo.  101,  48  S.  W.  625; 
Id.,  US  Mo.  128,  54  S.  W.  657);  and,  while 
the  evidence  showed  that  these  expenses  only 
amounted  to  $444,  the  court  allowed  a  num- 
ber of  other  Items  of  expense.  Including  those 
before  mentioned,  amounting  in  the  aggre- 
gate to  the  sum  of  $1,918.96,  and  deducted 
that  amovint  from  the  $4,197.27,  the  total  net 
revenues,  and  rendered  Judgment  for  plain- 
tiff for  $2,214.40,  and  in  so  doing  committed 
error.  But  this  was  an  error  In  favor  of 
defendant,  of  which  it  has  no  right  to  com- 
plain. 

The  contention  that  the  election  was  not 
held  and  conducted  in  substantial  compliance 
with  the  requirements  of  article  10,  H  11, 
12,  of  the  constitution  of  this  state,  is  not, 
we  think,  sustained  by  the  record. 

Our  conclusion  is  that  defendant's  appeal 
is  without  merit,  but  that  the  court  erred 
to  the  prejudice  of  plaintiff,  for  reasons  Indi- 
cated, in  refusing  the  declarations  of  law 
asked  by  it  In  regard  to  what  were  the  nec- 
essary expenses  of  the  city  government  for 
the  year  1897,  and  In  declaring  the  law  to  be 
otherwise.  We  therefore  reverse  the  judg- 
ment and  remand  the  cause,  with  directions 
to  the  court  below  to  enter  up  judgment  In 
favor  of  plaintiff  for  the  amount  of  its  claim 
and  interest 

SQaSRWOOD,  P.  T.,  and  OANTT,  X,  con- 
car. 


IJ9BANON  LIGHT  &  MAGNETIC  WATER 

CO.  V.  CITY  OF  LEBANON. 

(Supreme  Conrt  of  Missoorl,  Division  No.  2. 

Jnn*  U,  1901.) 

MtTNIOIPAI.  CORPORATIONS  —  CITIES  ~  OON- 
TRACTft-AirmORIZA.TION  —  KLBCTIOM  —  OR- 
DINANCB—KXISTBNCB— PAROL  BVIDBNCB. 

Since  Bev.  St.  1889,  8  1601,  requires  the 
board  of  aldermen  to  keep  a  journal  of  its 


proceedings,— the  yeas  and  nays  jat  the  members 
on  any  question  to  be  entered  on  request  of 
any  two  members, — in  an  action  on  a  contract 
for  fumishiag  water  to  a  city  parol  evidence 
is  not  admissible  to  show  that  an  ordinance 
was  passed  by  the  council  directing  an  election 
to  be  held  to  adopt  such  contract;  it  not  ap- 
poaring  on  the  journal  or  records  of  the  city 
that  such  ordinance  was  passed. 

Appeal  from  circuit  court,  Laclede  county; 
L.  B.  Woodside,  Judge. 

Action  by  the  Lebanon  Light  &  Magnetic 
Water  Company  against  the  city  of  Lebanon. 
From  a  judgment  in  favor  of  defendant, 
plaintiff  appeals.    Affirmed. 

This  is  an  action  by  plaintiff,  as  assignee 
of  the  Lebanon  Light  &  Water  Company,  to 
recover  of  the  defendant,  a  city  of  the  fourth 
class,  the  sum  of  $720  and  Interest,  for  the 
rental  of  seven  hydrants  furnished  to  the 
defendant  city  by  plaintiff  from  the  16th 
day  of  March,  1896,  to  the  1st  day  of  Jan- 
uary, 1898,  at  the  rate  of  $420  per  annum. 
The  facts  are  about  as  follows:  On  the  Ist 
day  of  September,  1890,  the  board  of  alder- 
men of  defendant  city,  by  an  ordinance  duly 
passed,  numbered  86,  granted  to  the  Leba- 
non Light  &  Water  Company  and  its  assigns 
the  right  to  construct,  operate,  and  maintain 
In  said  city  a  system  of  waterworlu  for  a 
period  of  20  years,  and  to  supply  said  city 
and  Its  Inhabitants  with  water.  By  section 
10  of  said  ordinance  it  la  provided  that  the 
city  of  Lebanon  would  rent  of  the  light  and 
water  company  seven  fire  hydrants,  for  $420 
yearly  rental,  to  be  paid  In  semiannual  In- 
stallments, on  the  l8t  day  of  January  and 
July  of  each  year;  deferred  payments  to  bear 
8  per  cent,  interest  from  the  time  they 
were  due  until  paid.  The  Lebanon  Light  & 
Water  Company  accepted  the  terms  of  the 
contract,  and  compiled  fully  with  all  its 
terms  and  conditions.  It  proceeded  to  erect, 
and  did  erect,  a  system  of  waterworks  for 
the  city.  It  expended  large  sums  of  money 
in  mains,  hydrants,  standpipe,  excavation  of 
wells,  etc.,  at  an  expenditure  of  sc«ne  $20,000. 
It  constructed  the  seven  fire  hydrants  to  fnr- 
niish  water  to  the  city  for  fire  purposes, 
which  the  city  duly  accepted  and  took  posses- 
sion of.  The  Lebanon  Light  &  Water  Com- 
pany and  the  plaintiff,  successor  and  assignee^ 
continued  to  furnish  the  dty  of  Lebanon 
with  water  in  accordance  with  its  agreement 
While  an  election  was  held  In  pursuance  of 
said  ordinance  in  the  defendant  city  on  the 
letfa  day  of  September,  1891,  at  which  said 
ordinance  was  submitted  for  ratification  to 
the  qualified  voters  of  said  city,  and  was  in 
fact  adopted  at  said  election  by  a  vote  of 
264  for  to  3  against,  it  Is  claimed  by  defend- 
ant that  no  ordinance  was  In  fact  passed  by 
the  city  council  calling  said  election.  Aa 
ordinance  was  in  fact  presented  to  the  city 
council  calling  an  election  for  the  16th  of 
September,  1890,  for  a  vote  upon  said  Ordi- 
nance No.  86,  and  was  duly  adopted  and 
signed  by  the  mayor  of  the  city,  but  it  waa 
never  spread  on  the  journal  of  the  cltj. 
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The  court  (a  Jnry  being  waived),  over  the 
objection  and  exception  of  plaintiff,  declared 
the  law  to  be  as  follows:  "(1)  The  court 
declares  the  law  to  be  that  the  city  author- 
ities of  the  city  of  Lebanon  had  no  right  to 
contract  with  plaintiff's  assignor  for  the 
purpose  of  furnishing  water  for  said  town 
without  there  first  being  an  ordinance  passed 
by  the  city  council  of  said  city  authorizing 
and  directing  an  election  to  be  held  to  vote 
upon  such  contract;  and,  If  it  does  not  ap- 
pear upon  the  Journal  or  records  of  said  city 
that  the  ordinance  was  passed  by  the  said 
city  council  of  said  city  providing  for  an 
election  for  the  purpose  of  voting  upon  said 
contract,  parol  testimony  cannot  be  Intro- 
duced to  prove  the  same,  and  the  election 
held  in  said  city  to  vote  upon  the  said  con- 
tract Is  absolutely  void,  and  did  not  author- 
ize the  making  of  such  contract,  or  the  rat- 
ification thereof.  (2>  Bven  though  the  elec- 
tion to  ratify  the  contract  between  the  city 
of  Lebanon  and  the  plaintiff's  assignor  for 
the  furnishing  of  water  for  the  said  city  was 
valid,  yet  if  it  further  appears  that  the  said 
plaintiff  also  holds  a  contract  with  the  said 
city  for  the  famishing  of  lights  tor  said  city, 
and  that  the  amount  claimed  by  plaintiff  un- 
der said  contracts  for  furnishing  lights  and 
water  for  said  city  for  the  year  1897  Is  in 
excess  of  the  revenue  and  Income  of  said 
city  for  the  year  1897,  and  if  for  the  year 
1897  the  authorities  of  said  city  have  levied 
a  tax  to  the  full  amount  prescribed  by  sec- 
tion 2,  art  10,  of  the  constitution,  and  if  it 
further  appears  that.  In  the  action  by  the 
plaintiff  against  said  city  for  such  light, 
plaintiff  has  recovered  the  full  amount  of 
the  revenues  of  said  city,  as  above  set  forth, 
for  the  year  1897,  after  deducting  the  neces- 
sary current  expenses  for  said  city  for  said 
year,  then  they  cannot  recover  any  additional 
amount  upon  the  contract  sued  on,  notwith- 
standing the  fact  that  the  water  contract 
may  have  been  made  prior  to  the  light  con- 
tract (3)  If  It  appears  from  the  evidence 
that  the  said  plaintiff  sued  the  city  defend- 
ant for  furnishing  lights  to  said  city  for  the 
year  1896,  and  recovered  in  said  suit  the 
full  amount  of  the  revenues  of  the  said  city 
for  said  year,  after  deducting  necessary  cur- 
rent expenses  for  said  city  for  such  year, 
and  if  it  further  appears  that  for  the  year 
1896  the  tax  levy  in  said  city  was  to  the  full 
extent  authorized  by  section  2  aforesaid  of 
the  constitution,  then  plaintiff  cannot  recover 
anything  in  its  suit  for  the  water  furnished 
for  the  year  1896."  Judgment  was  then  ren- 
dered for  defendant,  from  which  plaintiff, 
after  unsuccessful  motion  for  a  new  trial, 
appeals. 

Wallace  &  Nixon,  for  appellant  J.  W. 
Farris,  for  respondent 

BURGESS,  J.  (after  stating  the  facta).  As 
no  declarations  of  law  were  asked  by  plain- 
tiff, the  only  questions  presented  by  this  ap- 
peal for  consideration  mx9  with  respect  to 


the  declarations  of  law  given  by  Hie  court 
of  its  own  motion.  By  the  first  of  these  It 
was  ruled  that  as  it  did  not  appear  upon  the 
Journal  or  records  of  defendant  city  that  an 
ordinance  was  passed  by  the  city  council  of 
said  city  providing  for  an  election  for  the 
purpose  of  voting  upon  said  contract  parol 
testimony  could  not  be  introduced  to  prove 
the  same,  and  that  the  election  held  in  said 
city  to  vote  ni>on  said  contract  was  abso- 
lutely void,  and  the  city  authorities  without 
authority  to  make  the  contract  or  to  ratify 
the  same.  By  section  1601,  Bev.  St  1889,  it 
is  provided  that  "the  board  of  aldermen  shall 
keep  a  Journal  of  its  proceedings  and  the 
yeas  and  nays  of  the  members  on  any  ques- 
tion shall  be  entered  at  the  desire  of  any 
two  members."  And  nnder  a  similar  statute 
It  was  held  in  the  case  of  Stewart  v.  City  of 
Olinton,  79  Mo.  603,  that  parol  evidoice  was 
not  admissible  for  the  purpose  of  showing 
the  existence  of  a  town  ordinance;  that  the 
"acts  and  ordinances  of  such  corporation  are 
evidenced  by  the  entries  In  such  Journal.'' 
1  DIU.  Mun.  Corp.  {  310;  1  Greenl.  Ev.  (14th 
Ed.)  I  86.  The  dty  council  of  a  city  of  the 
fourth  class  is,  to  all  intents  and  purposes, 
a  legislative  body;  and,  when  acting  within 
the  limits  prescribed  by  its  charter  and  the 
constitution  and  laws  of  the  state,  its  acts 
are  as  valid  and  binding  as  an  act  of  the  leg- 
islature of  the  state,  which  is  also  required 
by  the  constitution  to  keep  a  Journal  (sec- 
tions 31,  32,  art  4);  and  it  wlU  hardly  be 
contended  by  any  one  that  parol  evidence 
would  be  admissible  for  the  purpose  of  show- 
ing the  existence  of  a  bill  in  that  body  of 
which  the  Journal  contained  no  evidence,  es- 
pecially in  the  absence  of  the  bill  itself,— as 
in  this  case,  the  ordinance.  The  other  decla- 
rations of  law  are  erroheous  for  the  same 
reasons  that  similar  declarations  were  con- 
demned in  the  case  of  Lebanon  Light  ft  Mag- 
netic Water  Company  v.  City  of  Lebanon 
(not  yet  officially  reported)  63  S.W.  809.  But, 
as  the  conclusion  reached  renders  it  impossi- 
ble for  plaintiff  to  recover,  we  affirm  the 
Judgment. 


SIIEUWOOD,  P.  J.,  and  GANTT,  J., 

cur. 


RIVERS  V.  BLOM. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

May  14,  1901.) 

COUNTERCLAIM  —  FLEADINO  —  APPEAIi  —  RE- 
VIEW OP  ERRORS  NOT  EXCEPTED  TO— 
AWARDING  JUDGMENT  ON  IMPROPER  EVI- 
DENCE. 

1.  In  an  action  by  an  architect  against  the 
owner  of  a  building  to  recover  for  serrices,  a 
counterclaim  fouDoed  on  the  improper  con- 
struction of  the  building  was  properly  dismiss- 
ed, where  the  owner  had  compromised  and  set- 
tled a  claim  for  damages  against  the  oontrae- 
toT  founded  on  tSe  same  improper  constrnctioii 
as  was  alleged  in  the  counterclaim. 

2.  Where  the  defendant  made  no  objection 
to  tlie  admission  of  evidence  of  a  release  of  the 
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connterdaim  set  forth,  such  release  not  bavliig 
been  pleaded,  nor  nnred  any  exception  thereto, 
nor  urged  such  error  in  the  motion  for  a  new 
trial,  such  error  cannot  be  urged  in  ths  su- 
preme court  for  the  first  time. 

8.  Where  eyidence  of  the  compromise  of  a 
counterclaim  was  improperly  admitted,  though 
BO  objection  thereto  was  raised,  and  snch 
eyidence  completely  barred  defendants  recov- 
ery, it  was  not  error  for  the  court  to  pronounce 
judgment  in  accordance  therewith. 

Appeal  from  St  Louis  circuit  court,  James 
B.  Wltbrow,  Judge. 

Action  by  Julius  F.  Rivers  against  Anders 
O.  Blom.  From  a  judgment  in  favor  of  the 
plalntUt,  the  defendant  appeals.    Affirmed. 

The  defendant  contracted  with  one  M.  O. 
Ueimer  to  build  for  him  two  houses,  Nos. 
1716  and  1717  Allen  avenue,  in  the  city  of 
St.  Louis;  and  employed  the  plaintiff,  as  an 
architect  and  superintendent,  to  supervise 
the  worlc  When  the  buildings  were  finished, 
a  dispute  arose  between  Blom  and  Geimer, 
and,  upon  Klver's  advice,  Blom  sued  Oeimer 
for  damages  for  improper  and  faulty  con- 
struction. Thereupon  Oeimer  sued  Blom  In 
a  separate  action  for  the  balance  due  under 
his  contract  Blom  and  Geimer  compromised 
their  controversy,  and  both  said  suits  were 
accordingly  dismissed.  Afterwards  Rivers 
began  this  action  against  Blom  for  services 
rendered  and  money  expended,  at  Blom's  re- 
quest. In  and  about  the  case  of  Blom  against 
Geimer,  and  aslied  judgment  for  $2,114.78. 
Blom's  answer  is  a  general  denial,  with  spe- 
cial pleas,  and  three  separate  counterclaims, 
the  third  being  for  $4,511.47,  damages  claim- 
ed to  have  been  sustained  by  Blom  in  conse- 
qnence  of  Rivers'  failnre  to  perform  his  du- 
ties as  architect  by  permitting  Geimer  to 
use  defective  material  and  construct  the 
bouses  in  a  faulty  manner.  The  reply  is  a 
general  denial.  The  case  was  sent  to  a  ref- 
eree, and  in  the  progress  of  the  case  the  evi- 
dence adduced  sbowed  the  fact  to  be  that 
the  claim  set  np  in  the  third  counterclaim 
was  Identical  in  all  respects  with  the  claim 
set  up  by  Blom  in  his  suit  against  Oeimer, 
and  thereupon  the  referee  refused  to  hear 
any  further  testimony  in  support  of  the  third 
counterclaim,  and  held  that,  as  Blom  had 
discharged  Geimer,  he  thereby  necessarily 
released  Rivers  from  all  liability  on  account 
of  such  matters.  The  referee  found  tot  the 
plaintiff  upon  bis  cause  of  action,  and  for 
the  defendant  upon  his  second  counterclaim, 
and  against  the  defendant  on  his  first  and 
third  counterclaims.  On  exceptions  the  cir- 
cuit court  modified  the  referee's  finding,  and 
entered  judgment  for  plaintiff  for  $63.60,  aft- 
er allowing  defendant's  second  Counterclaim, 
and  conllrmed  the  referee's  finding  as  to  the 
first  and  third  counterclalma  Thereupon 
the  defendant  appealed. 

Henry  M.  Post  for  appellant  H. .  B. 
Davis  and  Geo.  E.  Smith,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
The  only  error  assigned  is  the  ruling  as  to 


the  defendant's  third,  counterclaim.  The  de- 
fendant contends— First,  that  under  the 
pleadings  no  issue  as  to  the  discharge  of 
Geimer  is  raised,  and  hence  such  matters 
cannot  be  considered  in  this  case;  and,  sec- 
ond, that  the  defendant's  claims  against  Gei- 
mer and  Rivers  were  twsed  upon  distinct 
contracts,  and  that  there  was  no  privity  be- 
tween Geimer  and  Rivers,  and  therefore  the 
release  of  Geimer  did  not  release  Rivers. 
Defendant  concedes  that  the  grievances  and 
wrongs  asserted  in  the  third  counterclaim 
against  Rivers  are  identical  with  those  as- 
serted in  his  suit  against  Geimer,  and  fur- 
ther concedes  that  be  is  not  entitled  to  dou- 
ble compensation  for  the  same  injuries,  but 
he  maintains  that  the  evidence  does  not  dis- 
close any  compensation  received  from  Gei- 
mer, and  hence  if  he  recovers  from  Rivers, 
the  compensation  will  be  single. 

The  record  does  not  contain  all  the  jnro- 
ceedings  or  evidence  before  the  referee.  The 
testimony  is  not  preserved,  but  in  place  of  it 
the  parties  have  stipulated  as  to  what  the 
evidence  sbowed  with  respect  to  the  matters 
involved  on  this  appeal  That  stipulation  is 
as  follows:  "On  the  hearing  before  the  ref- 
eree, plaintiff  introduced  evidence  tending  to 
prove  the  allegations  of  his  petition.  There 
was  evidence  showing  that  defendant  Blom, 
on  the  2l8t  day  of  October,  1893,  instituted  a 
suit  in  the  St.  Louis  circuit  court  against 
Michael  C.  Geimer  and  others,  as  contractors, 
for  $4,511.47  damages  for  the  faulty  construc- 
tion and  defective  material  entering  into  the 
construction  of  a  certain  building  In  the  dty 
of  St  Louis  icnown  as  Nos.  1716  and  1717 
Allen  avenue,  for  the  erection  of  which  they 
were  contractors,  the  account  therein  sued 
on  being  identical  with  Exhibit  A  referred 
to  in  defendant's  answer  as  the  ground  of 
defendant's  third  counterclaim,  and  that 
while  said  suit  was  pending  and  undeter- 
mined said  Geimer  brought  a  cross  suit 
against  defendant  Blom,  for  a  balance  claim- 
ed to  be  due  him  from  defendant  on  his  con- 
tract for  the  erection  of  said  building,  and 
that  said  suits  were  compromised  between 
the  parties,  and  both  suits  were  dismissed  on 
the  25th  day  of  November,  1887."  It  wfll  be 
observed  that  the  referee  called  the  termina- 
tion of  the  cross  actions  between  Blom  and 
Geimer  a  "discharge"  of  Geimer,  and  there- 
fore held  that  Rivers  was  "released,"  while 
the  stipulation  of  counsel  shows  that  the 
suits  were  "compromised"  between  the  par- 
ties, and  each  dismissed  his  own  suit  Web- 
ster defines  "compromise"  to  mean:  "To  ad- 
just by  mutual  concession;  to  settie  without 
resort  to  the  law;  to  comi>ound;"  and  "dis- 
charge" to  mean:  "(9)  To  send  away,  as  a 
creditor,  by  payment  (10)  To  set  free,  re- 
lease, absolve,  or  acquit  as  of  an  obligation, 
claim,  accusation,  or  service  due;  to  exoner- 
ate; to  relieve;  to  clear;"  and  he  defines 
"satisfaction"  to  mean:  "(S)  That  which  sat- 
isfies; compensation;  Indemnification;  re- 
ward;    remuneration;     requital;     amends; 
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atonement;  recompense.  •  •  •  (6)  (Law.) 
Payment  of  a  legal  debt  or  demand;  the  dls- 
cbar^ng  or  canceling  of  a  Judgment  or  a 
mortgage  by  paying  the  amount  of  It."  Thus 
a  debt  Is  discharged  and  the  debtor  is  re- 
leased when  the  creditor  has  received  some- 
thing from  the  debtor  which  satisfies  blm. 
It  may  be  money  or  Its  equivalent.  It  may 
consist  of  offsetting  mutual  demands,  or  wip- 
ing out  mutual  disputed  claims  by  mutual 
concessions,  in  which  event  no  money  Is  re- 
quired to  pass  from  one  to  the  other.  There 
may  be  an  etymological  shade  of  difference 
between  the  terms  which  would  afford  room 
for  abstruse  discussion,  but  to  the  average 
mind  the  fact  disclosed  by  the  use  of  either 
term  would  be  that  "for  one  consideration 
or  another"  the  parties  bad  called  their  dif- 
ferences "quit,"  and  neither  had  a  right 
thereafter  to  claim  that  he  had  not  been 
compensated  for  the  injuries  each  claimed  to 
have  suffered  at  the  hands  of  the  other. 

So  that  when  the  referee  said  Blom  bad 
"discharged"  Oeimer  he  meant  that  he  was 
"satisfied,"  and  bad  no  further  cause  of  com- 
plaint against  Geimer;  and,  when  the  parties 
■  stipulated  that  the  cross  actions  were  "com- 
promised," they  meant  that  Blom  and  Oei- 
mer had  adjusted  their  claims  against  each 
other,  and  each  was  satisfied  to  quit  So  each 
had  "satisfaction,"  albeit  not  a  money  pay- 
ment, but  its  equivalent  Therefore,  for  all 
the  injuries  and  damages  claimed  by  Blom 
by  the  use  of  defective  materials  and  faulty 
construction  in  his  houses  by  Grelmer,  Blom 
has  been  paid,  has  received  satisfaction,  and 
has  been  made  whole.  This  being  true,  it  Is 
the  same  as  if  there  had  never  been  defec- 
tive materials  used  or  faulty  construction  al- 
lowed, and,  if  this  is  true,  then  Blom  has  no 
cause  of  complaint  against  Geimer  or  Rivers 
or  any  one  else.  The  referee  was  right  in 
holding  that  under  such  circumstances  Blom 
could  not  claim  further  or  double  satisfaction 
from  Rivers.  Blom's  damage  was  single. 
His  recourse  was  double,— against  Geimer 
and  Rivers  separately.  But  when  his  dam- 
age was  repaired,  his  loss  compensated,  his 
claim  satisfied,  by  either  Geimer  or  Rivers, 
be  had  no  further  cause  of  complaint.  It  is 
true,  as  Blom  contends,  that  he  had  a  right 
to  dismiss  his  suit  against  Geimer  and  pro- 
ceed against  Rivers,  and.  If  this  had  been 
all  he  had  done,  his  claim  would  not  have 
been  satisfied.  But  the  parties  have  stipu- 
lated that  he  did  more,— that  he  compro- 
mised his  claim  against  Geimer,  and  Geimer 
compromised  his  claim  against  Blom.  The 
terms  of  the  compromise  are  not  stated. 
But,  even  if  one  claim  was  offset  against  the 
other,  when  this  was  done  it  ended  both 
salts,  and  this  is  something  more  than  a 
mere  dismissal  or  abandonment  of  the  suits. 
It  is  an  adjustment  of  conflicting  disputed 
claims,  and  a  satisfaction  of  both. 

It  is  true,  as  claimed  by  defendant,  that 
release  is  an  aifirmative  defense,  and,  to  be 
shown   In  evidence,  must  be  afllrmatively 


pleaded,  like  payment  or  accord  and  satis- 
faction, or  any  other  matter  that  contem- 
plates that  the  claim  once  existed,  but  has 
been  discharged  by  the  acts  of  the  parties. 
Northrup  v.  Insurance  CX>.,  47  Ho.,  loa  cit 
443,  4  Am.  Rep.  337;  Toung  V.  Glascock,  7» 
Mo.,  loc.  clt  676;  ZoU  v.  Camaban,  83  Mo., 
loc.  cit  42;  Springer  v.  Kleinsorge,  88  Mo., 
loc.  clt  156;  Musser  v.  Adler,  86  Mo.,  loc. 
cit  449;  Oreenway  v.  James,  34  Mo.  326; 
Turner  v.  Thomas,  10  Mo.  App.  338;  Ml2e 
V.  Glenn.  38  Mo.  App.  98;  Goetz  v.  Ambs, 
27  Mo.  28;  Association  v.  Delano,  108  Mo. 
217,  18  S.  W.  1101;  Riggins  v.  Railroad  Cto., 
73  Mo.  696;  Moore  v.  Rlngo,  82  Mo.  468; 
Hempstead  v.  Stone,  2  Mo.  65;  Moore  v. 
Smelting  Co.,  80  Mo.  86;  Wilkerson  v.  Fam- 
ham,  82  Mo.  672;  Keisey  v.  Garton,  77  Mo. 
646;  Hudson  v.  Railway  Oo.,  101  Mo.  13,  14 
S.  W.  16;  Purifier  Co.  v.  Rembaugh,  21  Mo. 
App.  390. 

In  the  case  at  bar,  however,  it  does  not 
appear  from  the  record  before  this  court  that 
when  the  evidence  which  showed  the  com- 
promise of  the  cross  actions  between  Blom 
and  (jleimer  was  offered  or  adduced  the  de- 
fendant made  timely  or  any  objection  there- 
to on  the  ground  that  it  was  not  admissible 
because  no  such  issue  had  beoi  Joined  in 
the  case,  or  for  any  other  reason,  nor  does 
it  appear  that  defendant  saved  any  exception 
to  the  admission  of  this  evidence,  n^r  that 
the  error  was  called  to  the  attention  of  the 
trial  court  in  the  motion  for  a  new  trial,  and 
that  court  afforded  thereby  an  opportunity 
to  correct  the  error.  This  being  so,  the  de- 
fendant cannot  be  heard  to  object  for  the 
first  time,  in  this  court  to  the  evidence  being 
admitted.  And  aa  the  evidence  is  in  the 
case,  and  as  it  completely  bars  the  defend- 
ant's right  to  recover  under  the  third  coun- 
terclaim, it  only  remained  for  the  referee  and 
the  trial  court  to  pronounce  the  Judgment 
of  the  law  thereon.  For  these  reasons,  the 
Judgment  of  the  circuit  court  is  affirmed.  All 
concur. 


RUCEERT  V.  GRAND  AVE.  BY.  CO. 

(Supreme  Oourt  of  Missouri,  Division  No.   2. 
May  21,  1901.) 

BTRKBT  RAILROADS-CONSTRUCnON-CONSTI- 
TUTIONAL  LAW— APPEAL— SUPRKMK  COURT— 
JURISDICTION  —  STATUTD  —  CONSTRUCTION 
-nABUTTINO  OWNBRS— RIGHT  TO  DAUAQES. 

1.  Where,  in  a -suit  (or  injnnetioa  to  restrain 
a  street-railroad  compa^  from  constructing  its 
line  in  front  of  plaintifrs  premises,  he  alleged 
that  the  ordinance  under  which  defendant 
was  proceeding  to  build  its  line  was  void,  in 
that  it  damaged  plaintiff's  property  without 
compensation,  without  opportunity  to  be  heard, 
and  without  due  process  of  law,  a  constitutional 
question  was  involved,  which  authorized  aa  ap- 
peal to  the  supreme  court 

2.  Laws  1887,  p.  38,  relating  to  the  granting 
of  street-railway  franchises,  provided  (section 
2)  that,  before  beginning  the  construction  of 
any  railroad  under  such  franchise,  the  cor- 
poration  should  cause  to  be  ascertained  and 
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determined  the  damages  that  wonld  be  done  hj 
the  building  and  operation  of  the  road  to  the 
real  and  personal  property  situated  on  the  route 
fixed.  By  the  revision  of  1889  (sectioa  1^5) 
such  part  of  the  prior  act  was  amended  to 
read  ^tliat  before  taking  or  damaging  any 
property  in  the  construction  of  a  railroad  sncb 
damage  shall  be  ascertained  and  determined," 
etc.,  and  the  act  as  amended  was  retained  by 
the  revision  of  1889.  field,  tirat  a  street  rail- 
way constrncted  under  a  francliise  granted  in 
1898  must  be  governed  by  the  act  as  amended 
and  revised,  and  not  by  the  act  as  it  was  orig- 
inally Dassed. 

8.  Act  March  26,  1887.  f  2,  relating  to  the 
granting  of  street-railway  franchises,  declares 
that  before  granting  any  franchise  for  con- 
structing and  operating  any  elevated,  under- 
ground or  other  street  railway,  on,  over  or 
nnder  any  street,"  etc.,  "the  city  authorities 
shall  by  ordinance  designate  the  route,"  etc. 
BM,  that  the  words  "other  streef  railway" 
was  not  confined  to  railways  operated  above  or 
nnder  the  street,  but  applied  as  well  to  sur- 
face street  railways  operated  on  the  street. 

4.  Bev.  St  1899,  {  1616,  provides  that,  before 
taking  or  damaging  any  property  ia  the  con- 
stmcdon  of  a  street  railway  under  its  fran- 
chise, the  company  shall  proceed  to  assess  and 
Srovlde  for  the  payment  of  damages  therefor. 
'eld,  that  such  statute  did  not  create  a  new 
right  to  damaares,  and,  it  having  been  held  that 
the  building  of  a  street  railroad  was  damnum 
absque  injuria  to  an  abutting  property  owner 
suffering  no  special  damages,  the  owner  of  a 
vacant  lot  abutting  on  a  street  used  and  oc- 
cupied by  a  street  railway  was  not  entitled  to 
damages,  in  the  absence  of  proof  that  such 
property  was  injured  in  a  manner  different 
from  that  sustained  by  the  other  abutting  prop- 
erty owners  on  the  street. 

Appeal  from  St  Louis  circuit  court;  S.  P. 
Spencer,  Judge. 

Suit  by  Henry  Ruckert  against  the  Grand 
Avenue  Railway  Ciompany  to  enjoin  defend- 
ant from  constructing  a  street  railway  in 
front  of  plaintiff's  premises.  From  an  or- 
der denying  the  injunction  and  dismissing 
the  bill,  plaintiff  appeals.    Affirmed. 

On  the  4th  day  of  October,  I<j94,  the  plain- 
tiff filed  in  the  circuit  court  of  the  city  of 
St  Louis  his  petition  in  the  nature  of  a  bill 
in  equity  to  enjoin  the  defendant,  a  street- 
railway  company,  from  constructing,  main- 
taining, and  operating  a  line  of  surface  street 
railway  on  Grand  avenue,  in  said  city  of  St. 
Louis.  The  petition  alleges  the  Incorpora- 
tion of  the  respondent  'under  the  laws  of 
Missouri;  that  "there  was  duly  passed  and 
enacted  by  the  municipal  assembly  of  the 
city  of  St  Louis  a  certain  ordinance,  number- 
ed 17,047,  which  was  duly  approved  by  the 
mayor  of  said  city  on  the  17th  day  of  Febru- 
ary, 1893."  Hie  route  prescribed  in  the  or- 
dinance passed  in  front  of  a  lot  of  ground  in 
city  block  2,100  in  the  city  of  St  Louis, 
fronting  32  feet  6  Inches  on  the  west  line  of 
Grand  avenue,  the  north  line  of  which  was  35 
feet  south  of  the  south  line  of  Juniata  street 
which  was  alleged  to  be  the  property  of  the 
appellant  The  petition  alleges  that  the 
Grand  Avenue  Railway  Company  accepted 
said  ordinance  and  filed  the  bond  required 
by  the  ordinance,  and  that  it  bad  begun  the 
construction  of  said  railway  upon  and  along 
the  route  prescribed  by  said  ordinance,  and 


the  laying  down  and  construction  of  a  dou- 
ble-track passenger  railway  on  the  route  des- 
ignated In  said  ordinance.  The  petition  al- 
leges that  the  respondent  has  no  right  to  con- 
struct maintain,  or  operate  said  road,  for  the 
following  reasons,  to  wlf:  First,  that  said 
ordinance  was  invalid,  because  it  does  not 
locate  or  establish  the  depot,  stations,  turn- 
outs, or  switches  of  said  railroad;  second,  be- 
cause the  respondent  did  not  first  cause  to  be 
ascertained  the  damages  that  will  be  done 
by  constructing  and  operating  the  said  rail- 
road to  the  real  and  personal  property  situat- 
ed along  said  route  thereof,  and  especially  to 
the  property  of  the  plaintiff,  and  without 
paying  to  the  plaintiff,  or  the  owners  of  prop- 
erty along  said  route,  or  into  court  for  them, 
the  amount  of  said  damages.  It  is  further 
alleged:  "And  plaintiff  states  that  the  con- 
struction, maintenance,  and  operation  of  said 
railway  will  cause  great  and  irreparable 
damages  to  and  depreciation  in  the  value  of 
property  along  the  said  route,  and  particular- 
ly in  the  value  of  the  property  by  plaintiff, 
*  *  *  and  will  deprive  plaintiff  of  the 
rights  which  be  has  hitherto  enjoyed  and 
now  enjoys  as  owner  of  real  estate  upon 
Grand  avenue,  along  and  adjoining  the  line 
of  said  route."  The  petition  prays  that  re- 
spondent its  officers,  agents,  and  employto, 
be  enjoined  and  restrained  from  construct- 
ing, maintaining,  or  operating  its  said  pro- 
posed railroad  and  railway  tracks  along  the 
route  prescribed  by  said  ordinance,  and  for 
general  relief.  The  answer  of  the  defendant 
denies  the  allegation  of  the  petition  that  it 
lias  no  right  or  power  under  said  ordinance 
to  construct  and  operate  said  road,  puts  in 
issue  appellant's  ownership  of  the  property 
claimed  in  the  petition,  and  alleges  that  long 
before  the  filing  of  the  petition  it  had  be- 
gun the  construction  of  its  line  of  railway, 
and  that  at  the  time  of  the  filing  of  this  pe- 
tition the  entire  line  of  railway,  from  Easton 
avenue,  on  the  north,  to  Arsenal  street  on 
the  south,  had  been  constructed  and  nearly 
completed,  including  that  portion  of  Grand 
avenue  along  which  the  property  claimed  by 
plaintiff  fronts,  and  that  proceedings  had 
been  instituted  and  commissioners  appointed 
for  the  determination  of  the  compensation 
to  be  paid  by  respondent  to  the  several  oth- 
er railway  companies  over  whose  tracks  re- 
spondent was  required  to  operate,  and  that 
respotkdent  had  before  the  filing  of  this  pe- 
tition, and  before  a  notice  of  plaintiff's 
claim,  expended  in  the  construction  of  its 
railroad  $119,000,  and  had  contracted  to  ex- 
pend and  incurred  obligations  to  make  far- 
ther expenditures  in  the  construction  and 
equipment  of  said  road.  The  answer  further 
alleges  that  the  operation  of  said  railroad 
will  in  no  wise  interfere  with  the  ordinary 
use  of  the  highway,  and  that  Grand  avenue, 
in  front  of  the  property  claimed  by  plaintiff, 
is  80  feet  wide,  and  that  the  tracks  of  the 
defendant  are  only  4  feet  10  Inches  wide,  and 
are  constructed  in  accordance  with  the  gen- 
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eral  ordinances  of  the  clt7  of  St  Louis,  and  It 
was  and  Is  a  surface  railway  for  tbe  trans- 
portation of  passengers,  so  as  to  permit  the 
use  of  said  tracIcB  by  yehicles,  and  in  front 
of  the  property  claimed  Oy  plaintiff;  that 
there  is  an  unobstructed  roadway  on  each 
side  of  the  tracks  of  17  feet  8  inches  in  width, 
—more  than  sutticient  for  vehicles  to  pass 
each  other  between  tbe  curb  and  the  outer 
rail  of  the  tracks.  The  answer  alleges  that 
the  respondent  has  no  depots,  stations,  turn- 
outs, or  switches,  within  the  meaning  of  the 
statute  relied  upon  by  the  appellant,  and  fur- 
ther alleges  that  said  statute  has  no  appli- 
cation to  the  ordinance  under  which  defend- 
ant has  constructed  and  proposed  to  operate 
said  street  railway,  and  no  application  to 
such  a  surface  street  railway  as  that  au- 
thorized to  be  constructed  and  actually  con- 
structed by  respondent.  It  alleges  that  re- 
spondent was  in  no  wise  required  to  ascer- 
tain or  determine  the  damages  to  be  done 
real  and  personal  property  along  its  route, 
especially  the  property  of  plaintiff,  for  that 
tbe  statute  referred  to  has  no  application  to  a 
surface  railroad  of  this  character,  and,  fur- 
ther, that  no  aamages  whatever,  in  deprecia- 
tion of  the  value  of  the  property  or  other- 
wise, have  been  or  can  be  caused  to  plain- 
tiff or  any  other  property  owner,  but  that, 
on  the  contrary,  all  such  property,  Including 
property  claimed  by  plalntifT,  was  largely 
enhanced  in  value  by  the  construction  and 
operation  of  said  railroad.  Respondent  fur- 
ther alleges  that  appellant  is  not  entitled  to 
the  remedy  sued  for  herein,  and  that  he  has 
a  full  and  adequate  remedy  at  law  for  any 
damages  which  be  may  now  or  hereafter 
claim  or  sustain;  that  defendant  baa  not 
taken,  touched,  or  damaged  any  private  prop- 
erty belonging  to  plaintiff,  and  that  tbe  pe- 
tition Is  without  equity;  and  that  no  Irrep- 
arable injury  is  threatened.  Tbe  answer 
further  alleges  that  the  appellant,  If  entitled 
to  any  relief,  has  lost  it  by  his  own  laches 
and  delay,  and  is  now  precluded  and  estop- 
ped from  asserting  any  such  claim  to  equita- 
ble relief,  and  should  be  remitted  to  his 
remedy  at  law,  in  that  he  has  permitted  de- 
fendant to  proceed  with  tbe  construction 
and  completion  of  said  railway,  and  expend  a 
large  sum  of  money  thereon,  before  asserting 
or  setting  up  any  claim.  Tbe  appellant  fil- 
ed a  reply  in  denial  of  all  the  new  matter 
alleged  in  the  answer.  The  evidence  dis- 
closed the  fact  that  the  first  work  of  con- 
struction was  begun  on  tbe  17tb  of  July, 
1894,  and  that  the  actual  work  of  laying 
tracks  was  commenced  on  the  Gth  of  Sep- 
tember, at  lAClede  avenue,  building  south 
from  I^clede  avenue  with  a  double  track. 
They  began  going  south  on  Arsenal  street 
on  the  19th  of  September,  and  got  to  Gra- 
vols  road  on  tbe  26th  of  September,  and  were 
in  front  of  plaintiff's  property  on  the  20tb 
of  September,  in  the  actual  work  of  laying 
tbe  tracks.  Tbe  allegations  of  the  answer  in 
regard  to  the  width  of  Orand  avenue  and  the 


tracks  laid  thereon,  and  the  space  between 
the  curb  line  in  front  of  appellant's  lot,  were 
sustained  by  evidence,  'xhe  appellant  testi- 
fied that  be  bought  the  lot  in  September, 
1894,  and  brought  this  suit  some  time  after- 
wards. He  offered  no  other  proof  of  bis  title 
than  this.  He  testified  tnat  be  bought  it  for 
the  purpose  of -putting  a  residence  thereon, 
but  "the  construction  of  the  road  spoiled  it 
for  that"  Tbe  anegatlons  of  tbe  answer  as 
to  tbe  expenditures  made  were  fully  sustain- 
ed by  tbe  proofs.  Hie  appellant  offered  no 
proof  tending  to  show  that  tbe  constmction 
and  operation  of  appellant's  road  in  any  man- 
ner or  In  any  degree  deprived  him  of  Ingress 
and  egress  to  or  from  his  property,  or  in  any 
manner  disturbed  tbe  free  circulation  of  air 
and  light  about  bis  premises.  Tbe  respond- 
ent offered  tbe  evidence  of  Mr.  £.  C.  Rowse 
and  of  C.  H.  McMillan,  each  of  whom  had 
had  large  experience  in  the  real-estate  busi- 
ness in  the  city  of  St  Louis,  and  testified  that 
the  construction  of  the  road  increased  the 
value  of  plaintiff's  property.  It  is  fair  to 
say,  however,  that  such  Increase  was  the 
result  of  tbe  general  development  of  that 
part  of  tbe  city  In  consequence  of  tbe  build- 
ing of  tbe  roads,  and  was  not  a  direct  and 
immediate  benefit  to  plaintiff's  property,  oth- 
er than  the  general  benefit  accruing  to  all. 
Tbe  appellant  introduced  R.  Graham  Frost 
who  testified  that  a  street  railway  passing 
In  front  of  residences  on  the  street  Is  detri- 
mental to  them.  His  reasons  were:  "The 
cars  make  a  great  deal  of  noise,  especially 
at  night;  wake  people  up.  The  cars  are 
very  heavy,  and  getting  heavier  every  year. 
They  make  a  great  deal  of  noise,  as  I  say, 
and  disturb  one's  rest;  and  they  are  a  source 
of  danger  to  children,  also.  Where  rest  is 
necessary  to  a  sick  person,  they  are  very 
much  disturbed  by  these  cars.  They  will 
be  wakened  up  every  half  hour  during  the 
night  and  very  often  that  proves  fataL" 
Mr.  Chanes  U.  Peck  thought  the  street  rail- 
way would  be  Injurious  to  residence  prop- 
erty that  fronts  immediately  upon  the  street 
on  which  the  road  is  located,  but  could  not 
say  as  to  appellant's  vacant  lot.  Mr.  Philip 
F.  Stifel,  the  partner  of  appellant,  believed 
that  this  Grand  Avenue  railroad  has  depre- 
ciated the  value  of  Mr.  Ruckert's  lot  on 
Grand  avenue.  None  of  the  appellant's  wit- 
nesses, other  than  Mr.  Frost  gave  their  rea- 
sons for  the  opinion  expressed  by  them  as 
to  the  depreciation  of  the  property.  On  the 
bearing  tbe  court  below  denied  the  injunction 
prayed,  and  dismissed  the  bill.  The  plain- 
tiff filed  a  motion  for  a  new  trial,  and  prose- 
cuted this  appeal  direct  to  this  conrt 

Randolph  Laughlin,  for  appellant  Boyle, 
Priest  &  Lebmaim,  Lon.  O.  Hocker,  and  Geo. 
W.  Easley,  for  respondent 

GANTT,  J.  (after  stating  the  facts).  1.  In- 
asmuch as  tbe  plaintiff  contended  in  tbe  cir- 
cuit court  that  the  ordinance  granting  tbe 
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dtfendant  company  tbe  right  to  buUd  and 
maintain  a  street  railway  on  and  along  Grand 
avenue,  in  said  city,  had  tbe  etFect  of  dam- 
aging his  property  rights,  without  compenaa- 
tlon,  aad  without  an  opportunity  to  be  heard, 
and  without  due  process  of  law,  a  constitu- 
tional question  is  involved,  which  confers 
Jurisdiction  on  this  court.  Const  art  2,  §  21. 
2.  A  most  important  question  is  now  pre- 
sented for  the  first  time,— as  to  the  construc- 
tion that  shall  be  given  the  act  of  March 
26,  1887  (Laws  1887,  p.  39;  secUons  1824- 
1827,  Hev.  St.  1888;  section  6116,  Bev.  St 
1898),  enUtled: 

"An  act  to  restrict  the  legislative  authority 
of  Incorporated  towns  and  cities  in  re- 
gard to  granting  franchises  for  using  tne 
streets  and  alleys  of  incorporated  towns 
and  cities  of  this  state  for  elevated,  un- 
derground, and  other  street  railway  pur- 
.poses,  and  to  provide  for  the  payment  of 
damages  caused  by  the  construction  and 
operatlMi  thereof. 

"Be  it  enacted  by  the  general  assembly  of 
the  state  of  Missouri,  as  follows: 

"Section  1.  The  legislative  authority  of  mo 
incorporated  town  or  city  of  this  state  shall 
have  the  power  to  grant  to  any  person  or 
corporation  tbe  right  to  construct  and  oper- 
ate on,  oyer  under  any  street  or  alley  of 
any  incorporated  town  or  city  any  elevated, 
underground  or  other  street  railroad  with- 
out compliance  with  the  conditions  herein- 
after named. 

"Sec.  2.  Before  granting  any  franchise  for 
constructing  and  operating  any  elevated,  un- 
derground or  other  street  railroad,  on,  over  or 
under  any  street  or  alley  of  any  Incorporated 
town  or  city,  the  autboritieB  of  such  town  or 
city  shall,  by  ordinance  duly  enacted,  estab- 
lish the  route  and  clearly  define  tbe  terms 
and  conditions  of  such  franchise,  and  locate 
all  depots,  stations,  turnouts,  and  switches 
of  such  railroad.  Tbe  party  to  which  said 
franchise  may  be  granted  shall  be  an  in- 
corporated company,  organized  under  the 
laws  of  this  state,  to  construct,  maintain  and 
operate  a  street  railroad  In  the  town  or  city 
by  which  such  franchise  is  granted.  Before 
beginning  the  construction  of  a  railroad  un- 
der such  franchise  the  said  corporation  shall 
cause  to  be  ascertained  and  determined  the 
damages  that  will  be  done  by  the  building 
and  operation  of  such  railroad  to  tbe  real 
and  personal  property  situated  on  tbe  route 
fixed  by  the  ordinance  defining  said  fran- 
chise, and  shall  pay  to  the  owner  or  owners 
of  the  real  and  personal  property  so  affected, 
or  into  court  for  them,  the  amount  of  their 
respective  damages.  In  case  the  said  cor- 
poration falls  to  agree  with  the  owners  there- 
of for  the  proper  compenaatloa  for  the  dam- 
ages done  or  llliely  to  be  done  or  sustained 
by  reason  of  the  construction  and  operation 
of  said  railroad,  or  if,  by  reason  of  the  legal 
incapacity  of  any  such  owner,  no  compensa- 
tion can  be  agreed  upon,  the  circuit  court 
having  jurisdiction  over  the  town  or  city 
63  S.W.-fi2 


granting  such  franchise,  or  any  Judge  there- 
of in  vacation,  on  application  of  said  corpora- 
tion shall  appoint  three  disinterested  free- 
holders of  such  town  or  city,  who  shall  give 
personal  notice  to  all  owners  or  their  agents 
of  property  affected,  if  they  can  be  found, 
as  well  as  ten  days'  notice  by  advertisement 
in  the  newspapers  doing  tbe  printing  of  such 
town  or  city,  of  their  time  and  place  of  meet- 
ing, and  the  said  commissioners  having  been 
first  duly  sworn  to  perform  their  duties  just- 
ly and  impartially  and  a  true  report  to  malie, 
shall  fully  examine  into  the  construction  and 
operation  of  said  railroad  and  its  etTects  up- 
on the  real  and  personal  property  damaged 
thereby,  making  just  allowances  for  the  ad- 
vantages which  may  have  resulted,  or  which 
may  result  to  the  owner  or  owners  of  prop- 
erty for  which  damages  may  be  claimed  or 
allowed,  and  after  such  comparlsMi,  shall  es- 
timate and  determine  how  much  damages, 
if  any,  such  property  may  have  sustained  or 
seems  likely  to  sustain  by  reason  thereof," 
etc.  "All  damages  found  by  said  commis- 
sioners shall,  within  thirty  days  after  filing 
of  their  report,  be  paid  to  the  owners  of  the 
property  damaged,  or  Into  court  for  them, 
by  the  said  corporation,  and  If  the  same  is 
not  so  paid  as  aforesaid,  said  railroad  shall 
not  be  constructed." 

"Sec.  3.  Damages  in  this  act  is  hereby  de- 
fined to  be  the  depreciation  in  the  value  of 
the  property  that  may  result  from  the  con- 
struction and  operation  of  the  proposed  rail- 
road. 

"Sec.  4.  This  act  shall  apply  to  ail  appli- 
cations for  franchises  from  towns  or  cities 
to  construct  and  operate  any  elevated,  under- 
ground, or  other  street  railroad,  made  under 
or  in  pursuance  of  any  existing  law,  wheth- 
er such  application  is  hereafter  made,  or 
may  have  heretofore  been  made,  but  not,  at 
tbe  passage  of  this  act,  finally  acted  upon  by 
the  municipal  authorities. 

"Sec.  5.  The  pendency  of  a  large  number 
of  applications  for  franchises  for  elevated, 
underground,  and  other  street  railroads  in 
the  towns  and  cities  of  this  state,  that  Im- 
peril large  property  rights,  creates  an  emer- 
gency; therefore,  this  act  shall  take  efTect 
and  be  in  force  from  and  after  its  passage. 

"Approved  March  26,  1887." 

Preliminary  to  the  discussion  of  the  Ta- 
rlous  propoEltlons  propounded  by  counsel,  it 
Is  essential  that  we  should  note  the  change 
In  the  phraseology  of  the  said  act  of  the  gen- 
eral assembly  In  the  revisions  of  1889  and 
1889.  It  win  be  observed  that  in  the  orig- 
inal act,  in  the  third  sentence  of  section  2, 
are  the  words  "before  beginning  the  con- 
struction of  a  railroad,"  and  in  both  of  the 
revisions  of  1889  and  1889  those  words  are 
omitted,  and  in  their  stead  these  words  are 
substituted,  "before  taking  or  damaging  any 
property  In  the  construction  of  a  railroad." 
In  view  of  the  contention  of  counsel  for 
plalntifT,  It  now  becomes  Important  to  know 
when  and  by  whom  was  this  change  made. 
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An  examination  of  tbe  original  bills  In  the 
office  of  tbe  secretary  of  state  discloses  that 
the  act  of  March  26,  1887,  was  properly  re- 
vised by  a  revised  bill  of  the  legislature  la 
1880,  by  omitting  the  title,  the  enacting 
clause,  and  the  emergency  clanse,  and  by 
changing  the  phraseology  of  the  bill  as  above 
noted.  In  Bowen  v.  Railway  Co.,  118  Mo. 
541,  24  S.  W.  436,  it  was  held  that  when  the 
existence  of  a  statute  Is  in  question  this 
court  is  not  confined  to  the  published  stat- 
utes, but  may  examine  the  original  rolls  in 
the  office  of  the  secretary  of  state.  Nor  Is  It 
necessary  to  plead  or  malce  proof  of  a  public 
statute,  because  courts  are  required  to  take 
judicial  notice  of  It  It  must  be  held  that 
the  act  of  1887  was  amended  and  changed 
by  the  general  assembly  in  1889,  and  that 
the  substituted  words  are  now  a  part  of  the 
law;  and  the  rights  of  the  parties  to  this 
suit  must  be  determined  by  the  revised  act 
as  it  appears  in  tbe  revision  of  1889,  so  far 
as  It  affects  the  matters  In  controversy. 

3.  But  it  is  urged  by  defendant  that  this 
act  can  have  no  application  to  surface  street 
railways;  that  such  a  railway  does  not  come 
within  the  same  class  with  elevated  or  un- 
derg;round  railways,  and,  since  the  st^atute 
was  directed  to  the  granting  of  franchises 
for  the  construction  of  elevated  and  under- 
ground railways,  the  additional  words,  "other 
street  railways,"  must  be  confined  to  rail- 
roads of  the  same  kind,  on  the  principle  of 
ejusdem  generis.  Recognizing  fully  the  use- 
fulness of  the  rule  of  ejusdem  generis  in  the 
construction  of  statutes,  we  understand  that 
it  must  not  be  carried  to  such  an  extent  as  to 
nullify  the  plain  Intent  of  the  general  assem- 
bly. The  language  of  the  act  is,  "Before 
granting  any  franchise  for  constructing  and 
operating  any  elevated,  underground  or  other 
street  railroad,  on,  ovei  or  under  any  street 
or  alley,"  etc.  In  the  very  nature  of  things, 
street  railways  are  either  surface,  elevated, 
or  underground,  so  that  when  our  lawmakers 
used  the  words  "elevated"  and  "underground" 
they  exhausted  the  species,  except  only  "sur- 
face" street  railways;  and  unless  we  are  pre- 
pared to  wholly  reject  the  words  "other  street 
railways,"  and  eliminate  them  from  the  stat- 
ute, these  words  apply  to  and  Include  sur- 
face street  railways.  But  we  go  further.  We 
must  convict  the  legislature  of  using  another 
meaningless  expression  when  it  says  "any  ele- 
vated, underground  or  other  street  railway, 
on,  over  or  under  any  street  or  alley."  Tbe 
words  "other  street  railway"  are  not  repug- 
nant to  any  other  words  In  the  sentence,  but 
obviously  apply  to  a  surface  road.  "Over" 
means  "over,"  and  can  only  apply  to  ele- 
vated roads;  "under"  means  "beneath,"  and 
can  refer  only  to  underground  roads;  and 
"on"  means  "on,"  and  can  only  refer  to  a  sur- 
face road  on  the  street.  But,  giving  the  rule 
of  ejusdem  generis  full  sway,  surface  street 
railways  are  ejusdem  generis  with  elevated 
and  underground  street  railways.  The  genus 
is  street  railway.    The  kinds  or  species  of 


street  railways  are  elevated,  undeigronnd,  and 
surface,  and  the  act  before  us  clearly  and 
plainly  Includes  them  aU.  Boqth,  St  By. 
Laws,  8  1;  State  v.  Harvey,  141  Mo.  346.  42 
S.  W.  038;  Suth.  St  Const  i  278.  We  are 
clearly  of  opinion  that  the  statute  governs 
the  construction  of  surface  street  railways  as 
well  as  elevated  and  underground  railways. 
If  we  are  right  then.  In  holding  that  the  stat- 
ute applies  to  surface  street  railroads,  and 
that  the  act  requires  such  a  company,  "before 
taking  or  damaging  any  property  in  the  con- 
struction of  its  railroad"  under  its  franchise, 
to  have  the  damages  Its  construction  wlU  oc- 
casion ascertained,  determined,  and  paid, 
what  is  the  effect  of  this  provision?  Does  It 
create  a  new  right  to  damages,— one  which 
our  laws  did  not  recognize  or  enforce  prior  to 
the  enactment  of  the  statute,— or  was  it  In- 
tended merely  to  give  an  abutting  owner 
whose  proper^  is  damaged,  but  not  taken, 
the  remedy  he  would  have  had  at  common 
law  If  the  work  had  been  unauthorized,  pro- 
vided he  suffered  a  peculiar  damage?  When 
this  act  was  passed  the  constitution  of  1875 
had  been  adopted,  and  these  words,  "taken  or 
damaged  for  public  use,"  were  Incorporated 
in  section  21,  art  2,  of  that  instrument  and 
had  been  construed  by  this  court.  Long  prior 
to  the  adoption  of  that  constitution  this  court 
had  ruled.  In  Porter  v.  Railroad  Co.,  33  Mo. 
128,  that  the  laying  of  a  railroad  track,  pur- 
suant to  authority  granted  by  the  dty.  on 
the  established  grade  of  a  street  did  not  sub- 
ject the  street  to  a  servitude  different  from 
that  which  was  contemplated  In  the  original 
dedication,  and  the  damage  to  an  abutting 
owner  resulting  from  such  use  of  the  street 
was  damnum  absque  injuria.  Tate  ▼.  Rail- 
way Co.,  64  Mo.  168;  Cross  r.  Railway  Co., 
77  Mo.  321.  Since  the  adoption  of  the  constl- 
tntion  the  same  rule  has  been  adhered  to. 
<3au8  &  Sons'  Mfg.  Co.  v.  St  Louis,  K.  &  N. 
W.  Ry.  Co.,  113  Mo.  808,  20  S.  W.  65&  But 
the  dty  cannot  confer  upon  a  railroad  an  ex- 
dusive  right  to  use  a  street  or  highway.  Ixx^- 
wood  V.  Railroad  Co.,  122  Mo.  86,  26  S.  W. 
096;  Sherlock  v.  Railway  Co.,  142  Mo.  172, 
43  S.  W.  629;  Schulenberg  &  Boeckeler  Lum- 
ber Co.  V.  St  Louis,  K.  &  N.  W.  R.  Co.,  12n 
Mo.  455,  31  S.  W.  706.  In  Rude  v.  City  of  St. 
I.,ouIs.  93  Mo.  408,  6  S.  W.  257,  this  court  con- 
strued the  words  "taken  or  damaged"  in  con- 
nection with  a  claim  for  damages  by  an  abnt- 
ting  owner  against  the  city,  and  It  was  held 
that  the  abutting  owner  must  show  himself 
entitled  to  recover  damages  for  an  obstruc- 
tion of  the  street;  that  the  damages  are 
peculiar  to  him,— different  In  kind,  and  not 
merely  in  degree,  from  those  suffered  by  other 
members  of  the  community.  In  Hickman  v. 
Kansas  City,  120  Mo.  116,  25  S.  W.  225,  It 
was  ruled  that  section  21.  art  2,  of  the  con- 
stitution of  1875,  which  provides  "that  pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation," 
had  been  amended  by  adding  the  words  "or 
damaged"  simply  to  provide  for  compensa- 
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tlon  when  property  is  damaged  aa  well  as 
when  taken  for  public  nae,  and  that  since  they 
were  added  It  has  been  the  settled  law  tha]t 
when  property  Is  damaged  by  establishing 
the  grade  ot  a  street,  or  by  raising  or  lower- 
ing the  grade  thereoi!,  it  Is  damaged  for  pub- 
lic use;  "but  those  words  did  not  give  an 
abutting  owner  a  right  to  recover  unless  he 
could  show  some  direct  physical  disturbance 
of  a  right,  either  public  or  private,  which  he 
enjoys  in  connection  with  bis  property,  and 
which  gives  an  additional  value  to  it,  and  by 
reason  of  such  disturbance  he  has  sustained 
a  special  damage  over  and  above  that  sustain- 
ed by  the  public  generally."  With  this  long- 
settled  construction  uiwn  these  words  of  our 
constitution,  we  find  the  general  assembly 
using  them  In  this  revised  act  In  18S9  long 
before  the  construction  of  this  street  railway 
on  Grand  avenue.  And  connsel  for  plalntlQ 
asks  us  to  construe  them  as  creating  a  new 
right,— one  that  he  concedes  did  not,  nnder 
oar  decisions,  exist  prior  to  the  act  of  1887. 
It  Is  evident,  we  think,  that  the  general  as- 
sembly had  a  purpose  In  view  when  they  sub- 
stituted the  words  "before  taking  or  damag- 
ing any  property"  for  the  words  "before  be- 
ginning the  construction  of  a  railroad,"  In  the 
act  of  1887.  They  are  widely  different  In 
signilicance,  and  we  cannot  construe  them  as 
Inadvertently  used  to  express  the  same  Idea. 
We  think  that  purpose  was  to  use  words 
which  had  received  judicial  Interpretation, 
and  when  they  did  so  they  are  presumed  to 
have  used  them  in  that  sense.  Suth.  St 
Const,  i  255.  What,  then,  Is  the  result?  The 
ordinance  Itself  was  within  the  charter  pow- 
er of  the  municipal  assembly,  and  the  rail- 
way company,  by  the  act  as  amended,  was 
only  required  to  have  a  commission  to  ascer- 
tain the  damages  when,  in  the  meaning  of  the 
statute  and  our  constitution,  the  property  of 
some  abutting  owner  would  be  taken  or  dam- 
aged: and,  as  It  appears  that  plaintlflF  has 
suffered  no  damage  by  the  laying  of  the 
track  on  said  street  different  from  that  sus- 
tained by  all  other  abutting  proprietors  on 
said  street.  It  must  be  held  that  no  new  or 
different  right  was  given  him  by  the  statute. 
Vau  De  Vere  v.  Kansas  City,  107  Mo.  83, 17  8. 
W.  685;  Ransom  v.  Railway  Co.,  104  Mo.  875, 
16  S.  W.  416;  Placke  v.  Railway  Co.,  140 
Mo.  634,  41  S.  W.  967.  This  being  so,  the 
injunction  was  properly  denied. 

We  have  examined  with  great  Interest  the 
very  able  brief  and  argument  of  the  learned 
counsel  for  plaintiff,  and,  if  we  could  agree 
with  him  that  the  act  of  1887  was  not 
changed  by  the  amendment  to  It  by  the  revi- 
sion of  1889,  we  might  take  a  different  view 
<^  the  law;  but,  as  already  said,  we  think 
the  changes  effected  by  that  revision  wrought 
a  radical  change  in  the  meaning  of  the  stat- 
ute, and  we  consider  the  present  language 
of  the  statute  to  be  too  well  and  too  long  set- 
tled to  Justify  ns  in  construing  it  differently. 
The  conclusion  reached  on  that  point  renders 
It  unnecessary  to  discuss  many  other  proposi- 


tions which  the  Ingenuity  and  research  of 
connsel  have  suggested  and  so  ably  presented. 
Accordingly  the  Judgment  must  be,  and  Is, 
aSlrmed. 

SHBBWOOD,  P.  J„   and  BURGESS.  J.. 
concur. 


STATE    ex    rel.    HBITKAMP   v.    RYLAND 

«t  aL 

(Supreme  Court  of  Missouri,  Division  No.  2. 

June  11,  1901.) 

NOTART   PUBLIC  —  LIABILITY   ON   BOND  —  AC- 
KNOWLEDGMENT—FALSE  CERTIFICATE. 

1.  Under  Rev.  St.  1880,  ff  240  (,  2408,  a  no- 
tary public  is  authorized  to  take  acknowledg- 
ments of  deeds.  Section  7111  provides  that  a 
notary  shall  give  tx>nd,  to  be  sued  on  by  any 
person  injored.  Held,  that  where  a  notary,  by 
virtue  of  his  office,  took  an  acknowledgment  of 
a  deed,  such  act,  even  if  illegal,  fixed  the  lia- 
bility of  himself  and  his  surety  for  any  re- 
sultant Injury,  as  in  doing  so  be  professed  to 
act  nnder  color  of  bis  office. 

2.  A  notary  public  took  an  acknowledgment 
of  a  mortgage,  certifying,  as  required  by  law, 
that_  the  maker  thereof  was  personally  known 
to  him  to  be  the  same  person  whose  name  was 
subscribed  thereto.  The  mortgage  was  in  fact 
a  forgery  executed  by  one  having  no  interest 
in  the  property.  The  notary  testified  that  he 
had  previously  seen  the  maker  of  the  mortgage 
in  real-estate  offices,  and  onoe  asked  as  to  his 
name,  and  was  told  that  It  was  D.  S. ;  that  on 
the  day  he  certified  to  the  acknowledgment  he 
was  introduced  to  the  same  party  as  D.  S.,  which 
was  the  name  attached  to  the  mortgage ;  that 
he  did  not  know  where  the  man  lived,  or  that 
he  ever  lived  in  the  state  of  Illinois,  as  stated 
in  the  mortgage,  or  that  he  was  the  owner  of 
land  described  therein.  Rev.  St.  1889,  §  2407, 
prohibits  the  taking  of  an  acknowledgment  un- 
less the  person  whose  name  is  subscribed  to 
the  instrument  is  known  to  the  officer  taking 
the  same  as  the  person  so  named  In  the  instru- 
ment. Held,  that  the  notary  was  liable  for  any 
injuries  resulting  from  the  making  of  the  mort- 
gage. 

Case  certified  from  St  Louis  court  of  ap- 
peals. 

Action  by  the  state,  on  the  relation  of  R. 
B.  Heltkamp,  against  A.  L.  Ryland  and  oth- 
ers. Judgment  for  defendants,  and  plain- 
tiff appeals  to  the  St  Louis  court  of  appeals. 
72  Mo.  App.  468.  Case  certified,  and  judg- 
ment reversed. 

O.  A.  Schnacke,  for  appellant  R.  J.  De- 
lano and  John  W.  Evans,  for  respondents. 

SHERWOOD,  J.  This  cause  has  been  cer- 
tified to  this  court  by  the  St  Louis  court  of 
appeals  on  the  ground  that  the  opinion  of 
that  court  was  thought  by  one  of  the  Judges 
to  be  In  conflict  with  State  v.  Meyer,  2  Mo. 
App.  413.  The  action  Is  one  brought  by  rela- 
tor on  the  official  bond  of  defendant  as  notary 
public.  The  gravamen  of  the  action  is  the 
giving  by  defendant  of  a  false  certificate 
of  acknowledgment  to  a  mortgage  deed  pur- 
porting to  be  acknowledged  by  one  Richard 
H.  Sykes,  of  Adams  county,  lU.,  when  In 
truth  and  In  fact  it  was  acknowledged  by 
one  who  assumed  to  bear  his  name.    Section 
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7111  of  tbe  article  entitled  "Notaries  Pub-  i 
Uc"  (2  Rev.  St  1889),  provides  that  every 
notary  sball  give  bond  in  a  certain  sum,  and 
that  such  bond  "may  be  sued  on  by  any  per- 
son injured,"  but  does  not  mention  tbe  condi- 
tion or  conditions  such  bond  shall  contain. 
Tbe  bond  of  defendant  contained  this  condi- 
tion: "Now,  if  the  said  Alston  L.  Ryland 
shall  faithfully  perform  the  duties  of  said 
office  according  to  law,  then  this  obligation 
to  be  void,"  etc.  Tbe  certificate  of  aclmowl- 
edgment  to  tbe  mortgage  deed  in  this  cause 
is  the  following:  "State  of  Missouri,  City  of 
St  Louis— 88.:  I,  Alston  L.  Ryland,  a  notary 
public  in  and  for  said  dty,  in  the  state  afore- 
said, do  hereby  certify  that  Richard  H.  Sykea 
(a  single  man),  personally  known  to  me  to 
be  the  same  person  whose  name  is  subscribed 
to  tbe  foregoing  instrument,  appeared  before 
me  this  day  in  person,  and  aclcnowledged 
that  he  signed,  sealed,  and  delivered  the  said 
instrument  as  bis  free  and  voluntary  act  for 
tbe  uses  and  purposes  therein  set  forth,  in- 
cluding tbe  release  and  waiver  of  the  right 
of  homestead.  Given  under  my  band  and 
notarial  seal  this  seventh  day  of  February, 
A.  D.  1885.  My  term  expires  Slat  October, 
1897.  Alston  L.  Ryland,  Notary  Public,  St. 
Louis,  Mow"  The  mortgage  was  recorded  in 
Adams  county.  111.,  on  the  day  next  after 
its  execution,  as  appears  by  the  following 
indorsement  on  said  deed:  "State  of  Illinois, 
Adams  County— ss.:  No.  8,626.  This  instru- 
ment was  filed  for  record  in  the  recorder's 
office  of  Adams  county  aforesaid  on  tbe  Sth 
day  of  February,  A.  D.  1806,  at  2:40  o'cloclc 
p.  m.,  and  recorded  in  Book  69  of  R.  B.  Mort- 
gages, on  page  277.  Ben  Heckle,  Recorder, 
by  Edw.  Mathes,  Deputy." 

The  history  of  this  litigation  is,  in  sub- 
stance, tbe  following:  The  plalntifTs  evi- 
dence ebowB  that  on  the  7th  day  of  Feb- 
ruary, 1886,  relator  loaned  tbe  sum  of  $600 
upon  a  note  and  mortgage  purported  to  be 
executed  and  acknowledged  by  one  Ricbard 
H.  Sykes,  of  Adams  county.  111.  The  note 
and  mortgage  turned  out  afterwards  to  have 
not  been  made  by  Ricbard  H.  Sykes,  of 
Adams  county,  111.,  the  real  owner  of  the 
land  described  In  the  mortgage,  but  by  some 
other  person.  The  relator  lost  his  money  In 
consequence  thereof.  Mr.  Ilolschen,  who  was 
agent  for  relator  in  the  transactlen,  testified 
that  a  person  representing  himself  to  be 
Richard  H.  Sykes  called  upon  him  for  a  loan 
upon  a  farm  in  Adams  county,  IlL,  and  after 
arranging  the  preliminaries  with  this  man  in 
relation  to  the  amount  interest,  and  title, 
the  man  called  again  at  a  subsequent  time, 
and  was  told  he  could  have  the  money. 
Holschen  then  asked  him  it  he  Imew  anybody 
in  tbe  city  who  could  identify  him,  to  which 
be  replied  that  be  knew  Mr.  Ryland,  a  no- 
tary public  on  Chestnut  street  Holschen 
then  said:  "All  right  If  you  bring  Mr. 
Ryland  in,  it  is  all  right."  Sbortiy  after 
that  he  came  back  with  Ryland,  who  there- 
upon introduced   this  man  to  Holschen  as 


Wt.  Sykes.  Holschen.  who  had  drawn  up 
the  mortgage,  banded  tbe  same  to  Ryland, 
who  thereupon  wrote  out  the  acknowledg- 
ment, and,  having  done  so,  he  banded  it 
back  to  Holschen,  who,  relying  entirely  upon 
the  cMitents  of  the  certificate  of  aclmowledg- 
ment  parted  with  relator's  money.  On  cros»- 
examination  he  testified  that  be  told  tills 
supposed-to-be  Sykes  that  if  he  could  get 
somebody  to  identify  him,  and  a  certificate 
of  title,  be  could  have  the  money.  Plain- 
tiff inti-oduced  one  Ricbard  H.  Sykes.  who 
testified  that  he  lived  in  Adams  county.  111., 
and  was  the  owner  of  the  land  described  in 
the  mortgage  (proved  this  by  showing  hi* 
titie  deeds  to  the  land  mentioned  in  tbe 
mortgage,  which  titie  deeds  were  dated  in. 
1886,  and  were  duly  recorded),  and  that  be 
owned  such  land  on  tbe  7th  day  of  Feb- 
ruary, 1896,  and  still  lived  on  It  and  owned 
it,  it  being  his  farm,  and  that  on  that  date 
be  was  a  married  man.  He  testified  that 
he  did  not  execute  either  the  notes  or  tbe 
mortgage.  Defendant  Ryland  testified  tbat 
the  Richard  H.  Sykes  present  in  court  was 
not  the  person  whose  aclEUowledgment  be 
took.  He  testified  that  he  did  not  know  tbat 
the  person  whose  acknowledgment  he  took 
was  of  Adams  county.  111.,  nor  could  he  say 
where  tbat  person  was  now.  Being  asked 
bow  long  be  had  luown  that  person,  tbe 
said  defendant  said:  "Some  months  before 
February  7th,' at  various  times,  I  have  seen 
the  man  walking  on  Chestnut  sometimes  on 
Tenth  street;  and  one  day  I  was  In  one  of 
these  real-estate  offices  (I  make  various  calls, 
frequently  call  at  tbe  real-eetate  offices),  and 
tbat  man  came  in  and  asked  a  question,  and 
went  out  a&d  a  party  who  I  tbink  was  Dr. 
James  F.  Chapman  said,  'Who  is  that?'  and 
the  answer  was,  'Why,  that  is  Dick  Sykea.' 
Then  I  was  introduced  t»  bim  on  this  occa- 
sion,—on  tbe  7tb  of  February,  when  I  certi- 
fied to  tbe  acknowledgment  He  was  intro- 
duced to  me  by  one  George  F.  McLean."  He 
also  testified  that  be  did  not  know  at  tbe 
time,  nor  does  be  know  now,  whether  tbat 
man  was  single  or  married,  or  where  be 
lived,  or  that  be  was  living  in  Adams  coun- 
ty, IlL,  or  that  he  was  tbe  owner  of  tbe 
land  described  In  the  mortgage.  The  George 
F.  Hcl^an  who  Introduced  this  man  Richard 
H.  Sykes  to  the  defendant  testified  that  be 
had  luiown  the  man  since  September,  1883; 
tbat  be  could  not  tell  where  he  was  living; 
tbat  he  would  see  him  at  the  office  of  witness 
occasionally;  see  bim  on  tbe  street  say  once 
a  week,  and  then  not  for  a  month;  that  this 
man  who  called  himself  Richard  H.  Sykes 
once  listed  a  piece  of  property  in  that  name, 
and  wanted  to  exchange  it  for  a  stock  of' 
Jewelry.  This  witness  does  not  state  tbat 
he  was  ever  introduced  to  Sykes  by  tbat 
name,  but  that  in  1883  a  man  came  into  wit- 
ness* office  and  listed  pr(H>erty  to  him  in  the  - 
name  of  Richard  H.  Sykes.  Whwe  he  lived, 
witness  did  not  Icnow,  nor  whether  he  was 
a  single  man,  nor  whether  be  owned  tbe 
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jtropcrty  mortgaged.  He  was  present  ^hea 
dtfendant  took  the  acknowledgment  and  tbe 
deed  In  Holschen's  office.  He  (witness)  was 
paid  a  fee  out  of  tbe  money  Holschen  paid 
over,  and  this  fee  was  paid  blm  for  his  serv- 
ices In  securing  tbe  loan  in  question,  and  be 
has  not  seen  tbe  man  since,  except  a  day  or 
two  after  the  transaction  took  place,  when 
be  disappeared.  And  McLean  also  testified 
that  tbe  Richard  H.  Sykes  then  present  in 
court  was  not  the  Richard  H.  Sykes  who 
signed  the  notM  and  acknowledged  the  mort- 
gage deed. 

Our  statutory  sections  respecting  the  tak- 
ing of  an  acknowledgment  of  a  deed  are  as 
follows: 

"Sec.  2407.  No  acknowledgment  of  any  In- 
strument in  writing  conveying  real  estate, 
or  whereby  any  recU  estate  may  be  affected, 
shall  be  taken,  unless  tbe  persons  offering 
to  make  such  acknowledgment  shall  be  per- 
sonally known  to  at  least  one  Judge  of  tbe 
court,  or  to  the  officer  taking  the  same,  to  be 
tbe  person  whose  name  is  subscribed  to  such 
instrument  aa  a  party  thereto,  or  shall  be 
proved  to  be  such  by  at  least  two  credible 
witnesses. 

"Sec.  2408.  Tbe  certificate  of  acknowledg- 
ment shall  state  tbe  act  of  acknowledgment, 
and  that  the  person  making  tbe  same  was 
personally  known  to  at  least  one  Judge  of 
tbe  court,  or  to  tbe  officer  granting  the  cer- 
tificate, to  be  the  person  whose  name  is 
subscribed  to  the  instrument  as  a  party  there- 
to, or  was  proved  to  be  such  by  at  least  two 
witnesses,  whose  names  and  places  of  resi- 
dence shall  be  inserted  in  tbe  c^itiflcate;  and 
tbe  following  forms  of  acknowledgment  may 
be  used  in  the  case  of  conveyances  or  other 
written  instruments  affecting  real  estate;  and 
any  acknowledgment  so  taken  and  certified 
shall  be  sufficient  to  satisfy  all  requiTements 
of  law  relating  to  tbe  ezecutioo  or  record- 
ing of  such   Instnmients.    'On   tills   

day  of ,  18—,  befoi«  me  peraanally  ai>- 

peaied  A.  B.  (or  A.  B.  and  C.  P.)  to  be 
known  to  be  tbe  person  (or  persons)  describ- 
ed in  and  who  executed  the  foregoing  in- 
stmment  and  acknowledged  that  be  (or  tbey) 
executed  the  same  as  his  (or  their)  free  act 
and  deed.'"  1  Rev.  St  Mo.  1880,  {{  2407, 
2408. 

Sections  2410-2412  of  the  same  chapter 
provide: 

"Sec.  2410.  No  proof  by  a  subscribing  wit- 
ness shall  be  taken,  unless  such  witness  shall 
be  personally  known,  to  at  least  one  Judge 
of  the  court,  or  to  tbe  officer  taldng  the  proof, 
to  be  tbe  person  whose  name  is  subscribed 
to  the  instrument  as  a  witness  thereto,  or 
shall  be  proved  to  be  neb  by  at  least  two 
credible  witnesses. 

"Sec.  2411.  No  certificate  of  such  proof 
sball  be  granted,  unless  such  subscribing 
witness  shall  prove  that  the  person  whose 
name  is  subscribed  thereto  as  a  party  la  tbe 
person  who  executed  the  same;  that  such 
person   executed  the  Instrumeat,   and   that 


such  witness  subscribed  his  asme  as  a  wit- 
ness  thereof. 

"Sec.  2412.  The  certificate  of  such  proof 
shall  set  forth  the  following  matters:  First, 
tbe  fact  that  such  subscribing  witness  was 
personally  known  to  at  least  one  Judge  of  tbe 
court,  or  to  the  officer  granting  tbe  certifi- 
cate, to  be  the  person  whose  name  is  sub- 
scribed to  such  instrument  as  a  witness 
thereto,  or  was  proved  to  be  such  by  at  least 
two  witnesses,  whose  names  and  places  of 
residence  shall  be  inserted  in  tbe  certificate; 
second,  the  proof  given  by  such  witnesses 
of  the  execution  of  such  instrument,  and  of 
the  facts  that  the  person  whose  name  is  sub- 
scribed to  such  instrument  as  party  thereto 
is  the  person  who  executed  the  same,  and 
that  such  witness  subscribed  his  name  to 
such  instrument  as  a  witness  thereof." 

It  is  wholly  immaterial  in  this  case  wheth- 
er defendant  Ryland's  certificate  was  valid 
under  the  laws  of  Illinois  or  under  the  laws 
of  this  state,  or  not  He  and  his  sureties  are 
liable  on  bis  official  bond  if  he  made  a  false 
certificate  respecting  the  fact  of  the  signer 
of  the  mortgage  being  personally  known  to 
him.  And  this  is  so  for  the  reason  that  at 
any  rate  the  act  was  done  colore  officii. 
Where  an  act  is  done  in  apparent  conformity 
to  a  legally  conferred  authority,  but  is  in 
reality  in  excess  or  in  perversion  of  such 
authority,  and  an  injury  results  from  such 
unwarranted  exercise  of  apparently  conferred 
authority,  there  the  officer  and  his  sureties 
are  liable  on  his  official  bond  for  such  dere- 
liction from  official  duty.  Here  the  defend- 
ant notary,  by  virtue  of  bis  office,  was  an- 
tborized  to  take  acknowledgments  of  deeds 
in  this  state.  Whether  such  acknowledg- 
ments would  pass  current  in  Illinois  does  not 
appear,  nor  is  it  necessary  to  inquire,  be- 
cause the  defendant  in  taking  tbe  acknowl- 
edgment professed  to  act  under  color  of  his 
office,  and  this  act  even  if  Illegal,  fixes  the 
liability  of  himself  and  sureties  for  any  re- 
sultant Injury.  The  law  on  this  point  is  well 
settled  in  this  state.  Rollins  v.  State,  13  Mo. 
437,  53  Am.  Dec.  151;  Ingram's  Adm'rs  v. 
McGombs,  17  Mo.  658;  State  v.  Moore,  19  Mo. 
369,  61  Am.  Dec.  563;  State  v.  Fltzpa trick,  64 
Mo.  185;  State  v.  Davis,  88  Mo.  585;  State 
V.  Edmimdson,  71  Mo.  App.  172;  Turner  v. 
Sisson,  137  Mass.  101,  and  cases  cited.  Mor- 
ton, 0.  J.,  in  the  case  last  cited,  said:  "By 
an  'official  act'  is  not  meant  a  lawful  act  of 
the  officer  in  the  service  of  process.  If  so, 
the  sureties  would  never  be  responsible.  It 
means  any  act  done  by  tbe  officer  in  his 
official  capacity,  under  color  and  by  virtue 
of  his  office."  There  is  a.  conflict  of  author- 
ity on  the  point  in  band,  but  this  court  in  iter 
rulings,  is  in  line  with  the  generally  preva- 
lent course  of  decision.  Touching  this  topic 
an  author  of  recognized  merit  after  stating 
tbe  views  in  opposition  to  l^e  one  hereto- 
fore announced  by  this  court  says:  "On  the 
other  band,  it  is  said  that  tbe  undertaking 
of  tbe  sureties  is  that  their  principal  will 
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well  and  fsltbinlly  execute  the  duties  of 
bis  office,  and  that  he  cannot  be  deemed  to 
hare  done  so  when  he  seizes  the  property  of 
a  stranger,  or  levies  upon  property  exempt 
from  execution.  There  Is  therefore  such  a 
breach  of  the  condition  of  the  bond  as  ren- 
ders the  sureties  liable."  And  the  author 
further  says:  "But  the  rule  of  liability  Is 
not  only  supported  by  the  soundest  reasons 
of  i)olicy,  Out  Is  maintained  by  the  great  pre- 
ponderance of  authority,  being  adopted  in 
California,  Iowa,  Illinois,  Kentucky,  Maine, 
Massachusetts,  Michigan,  Missouri,  Nebras- 
ka, New  YoA,  Ohio,  Pennsylvania,  Texas, 
Virginia,  Washington,  the  District  of  Colum- 
bia, and  the  supreme  court  of  the  United 
Stotes.-    Mechem,  Pub.  Oft.  S  284. 

The  lower  court,  as  well  as  the  court  of  ap- 
peals, thought  there  was  a  failure  of  evi- 
dence to  establish  that  the  certificate  of  the 
defendant  notary  was  false,  and  it  Is  because 
of  this  position  that  the  evidence  has  been 
set  out  substantially  at  large.  And  Just  here 
it  is  In  oraer  to  correct  a  misstatement  of  a 
portion  of  that  evidence  by  the  court  of  ap- 
peals, where  It  Is  said:  "Ryland  testified 
that  Sykes  had  been  Introduced  to  him  some 
months  beiore  he  took  his  acknowledgment 
to  the  mortgage,  and  that  he  had  frequently 
seen  him  walking  at  Chestnut  and  Tenth 
streets,  and  that  he  had  been  Introduced  to 
him  In  one  of  the  real-estate  ofilces."  On 
the  contrary,  Ryland  testified:  "Some 
months  before  February  7th,  at  various 
times  I  have  seen  the  man  walking  on  Chest- 
nut, sometimes  on  Tenth  street  and  one  day 
I  was  in  one  of  these  real-estate  offices  (I 
make  various  calls,  frequently  call  at  the 
real-estate  offices),  and  that  man  came  In 
and  asked  a  question,  and  went  out,  and 
a  party  who,  I  think,  was  Dr.  James  F. 
Chapman,  said,  tVho  te  that?'  and  the  an- 
swer was,  "Why,  that  is  Dick  Sykes."  Then 
I  was  Introduced  to  blm  on  this  occasion, 
on  the  7th  of  I'ebruary,  when  I  certified  to 
the  acknowledgment  He  was  Introduced 
to  me  by  one  George  P.  Mclean."  From  the 
latter  statement  It  Is  at  once  apparent  that 
Ryland  had  never  "been  introduced  to  Sykes 
several  months"  before  he  took  his  acknowl- 
edgment and  that  Ryland  had  never  been 
Introduced  to  Sykes  In  one  of  the  real-estate 
offices.  Ryland  says:  "Then  I  was  introdu- 
ced to  him  on  this  occasion,  on  the  7th  of 
February,  when  I  certified  to  the  acknowl- 
edgment. He  was  Introduced  to  me  by  one 
George  F.  McLean."  In  this  connection  It  Is 
not  Improper  to  note  that  although  the 
pseudo  Sykes  had  known  McLean  since  Sep- 
tember, 1893,  at  the  time  he  came  to  Mc- 
Lean's office  and  listed  some  property  in 
the  name  of  Richard  h.  Sykes,  and  although 
he  had  agreed  to  give  Mclean  a  fee  for  se- 
curing the  loan  for  him,  yet  Sykes  never 
mentioned  to  Holschen  the  name  of  McLean 
as  one  who  could  Identify  him,  but  did  men- 
tion Ryland's  name,  although  Kyland  states 
that  he  was  Introduced  to  Sykes  by  McLean 


on  the  7th  of  February,  when  he  certified  to 
the  acknowledgment  Nor  must  It  be  for- 
gotten that  Sykes  professed  to  know  Ryland; 
said  he  would  Identify  him;  went  after  Ry- 
land; brougnt  him  back,  when  Ryland  Intro- 
duced Sykes  to  Holschen  as  Mr.  Sykes;  and 
It  Is  quite  singular,  also.  If  Sykes  knew  Ry- 
land, and  that  he  could  Identify  him,  that 
Ryland  had  to  be  introduced  to  Sykes  at 
the  time  the  certificate  of  acknowledgment 
was  made.  'What  portion  of  the  loan  Mc- 
Lean obtained  for  his  services  does  not  ap- 
pear. Looking  carefully  at  the  evidence  in 
this  record,  no  other  reasonable  conclnslon 
can  be  reached  but  that  defendant  Ryland's 
conduct  in  certifying  that  Richard  H.  Sykes, 
who  had  Jnst  been  Introduced  to  him,  was 
personally  known  to  him  to  be  the  same 
person  whose  name  was  suoscribed  to  the 
foregoing  instrument  exhibits  a  remarkable 
lack  of  that  diligence  which  the  law  In  such 
circumstances  demands  at  the  hands  of  a 
notary  public.  Giving  such  a  certificate,  he 
had  to  personally  know,  at  his  peril,  that  the 
person  Introduced  to  him  as  Richard  H. 
Sykes  was  of  Adams  county,  IlL;  for  that 
was  bis  description  as  grantor  In  the  mort- 
gage deed.  If  at  all  doubtful  on  this  score, 
he  had  ample  means  of  protection  afforded 
him  In  sections  ;!407-2412,  supra,  by  summon- 
ing "at  least  two  credible  witnesses"  to  testi- 
fy to  the  fact  that  the  person  whose  name 
Is  subscribed  to  the  instrument  is  personally 
known  to  them  as  a  party  thereto.  And  a 
notary  public,  when  he  certifies  to  an  ac- 
knowledgment must  possess  no  less  knowl- 
edge than  the  witnesses  who  bear  testimony 
to  the  same  faci  of  Identity.  Nothing  short 
of  this  win  answer  the  full  measure  of  dili- 
gence required  by  the  law.  These  views 
find  full  support  In  btate  v.  Meyer,  2  Mo. 
App.  418,  where  the  subject  Is  discussed  wltb 
signal  clearness  and  ability  In  an  opinion  by 
Gantt,  P.  J.;  and  to  the  like  effect  in  the 
opinion  by  Bland,  P.  J.,  In  State  v.  Balm». 
77  Mo.  App.  468.  The  latter  case  presented 
features  very  much  like  those  in  the  case 
at  bar.  In  the  course  of  his  remarks  In  Bal- 
mer's  Case,  the  presiding  Justice  said:  "But 
suppose  the  person  who  executea  the  deed 
was  named  Fred  Steiner;  he  was  not  the 
Fred  Steiuer  who  ot^ed  the  property  de- 
scribed In  the  deed,  who  was  a  married  man, 
not  a  widower.  It  was  this  Fred  Steiner 
whom  Balmer  certified  was  personally 
known  to  him  to  be  the  person  he  represoit- 
ed  hlmsdf  to  be,  not  merely  that  his  name 
was  Fred  Steiner;  and  It  matters  not  what 
his  real  name  was,  nor  how  many  Fred 
Stelners  there  may  be."  See,  also,  Bartels 
V.  People,  162  111.  SS7,  88  N.  B.  888.  Coun- 
sel for  Ryland  cite  as  directly  In  point  in 
favor  of  their  client  the  case  of  Browne  v. 
Dolan,  08  Iowa,  64fi,  27  N.  W.  796.  That 
statement  is  a  gross  misapprehension  of  that 
case;  for  In  that  state  section  1984,  Code 
1878,  provides  that  "any  officer  who  knowing- 
ly misstates  a  material  fact  in  either  of  the 
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certificates  above  contemplated  gball  be  liar 
ble  for  all  damages  caused  thereby";  and  In 
tbat  case  tbat  of  Scotten  y.  Fegan,  62  Iowa, 
236,  17  N.  W.  481,  U  cited  and  foUowed  wltb 
approval,  wbere  It  was  ruled  tbat  under  the 
statute  quoted,  tbe  notary.  In  order  to  be 
liable  for  making  a  false  certificate  of  ac- 
knowledgment, must  make  sncb  false  certifi- 
cate "knowingly."  Under  the  authorities 
heretofore  clteu,  whenever  relator  establish- 
ed, as  be  did,  that  Richard  H.  Sykes,  of 
Adams  county.  111.,  the  party  described  in 
tbe  deed  of  mortgage,  was  then  present  in 
conrt,  that  be  owned  and  lived  on  tbe  land 
mentioned  In  such  deed,  and  that  be  had 
never  executed  or  authorized  tbe  execution 
of  the  mortgage  in  question,  relator  thereby 
made  out  a  prima  facie  case,  and  cast  the 
onus  proband!  on  defendant  to  combat  what 
bad  been  proved,  it  he  could;  but  he  did 
not  do  this,  nor  could  he  do  this  by  such 
supposed  evidence  as  he  offered  m  that  be- 
half. Nor  did  relator  have  "to  show  that 
tbe  man,  Richard  H.  Sykes,  who  signed  tbat 
deed,  was  not  Richard  H.  Sykes."  This 
would  have  required  relator  lo  prove  a 
negative.  Such  proof  would,  it  seems,  have 
been  rather  difficult  to  make,  with  the 
pseudo  Sykes  absconded,  and,  even  if  proved, 
would  have  been  wholly  immaterial  to  the 
Issue  Joined  In  this  case. 

For  these  reasons,  tbe  trial  court  should 
have  given  a  declaration  of  law  that,  on 
the  evidence  adduced,  relator  was  entitled  to 
recover.  Therefore,  Judgment  reversed,  and 
cause  remanded  to  the  St  Louis  court  of  ap- 
peals, with  directions  to  enter  Judgment  In 
favor  of  relator  in  the  amount  of  tbe  penalty 
of  tbe  bond  of  defendant  and  tbat  execu- 
tion Issue  for  the  amount  loaned  by  relator, 
together  with  tt  per  cent  Interest  from  the 
date  of  such  loan,  and  for  costfk    All  concur. 


BUTLER  et  aL  v.  CARPENTER  et  al. 

(Supreme  Court  of  Missouri,  Division  No.   1. 

June  12,  1901.) 

THNAJ^CY     IN     COMMON  —  EJECTMENT  —  DB- 
FKNSKS— TRUSTS— LIMITATION  OF  AC- 
TIONS—EQUITY. 

1.  An  equitable  title  well  pleaded  In  eject- 
ment based  on  the  legal  or  paper  title,  is  a 
good  defense. 

2.  In  ejectment  by  the  holders  of  the  legal 
title,  defendant  alleged  that  20*  ^ears  before 
the  land  was  purchased  by  plaintiff's  ancestor 
under  an  agreement  by  which  defendant  paid 
half  the  price,  and  such  ancestor  took  the  title 
in  trust  for  defendant  to  the  extent  of  an  an- 
divided  half  interest  therein,  and  that  ever 
since  defendant  had  occupied  the  land  as  a 
tenant  in  common  with  such  ancestor  until  his 
death,  and  since  with  plaintifCa,  and  prayed  for 
partition.  Held,  that  such  defense  is  not  stale, 
nor  barred  by  limitations. 

8.  Defendant  owning  two-thirds  of  a  tract 
of  land  sold  in  partition,  agreed  with  plaintiffs' 
fatber  that  he  should  purchase  at  the  sale, 
take  title,  and  hold  to  the  extent  of  an  nndi- 
vlded  half  interest  in  trust  for  defendant;  and 
defendant  without  other  consideration,  re- 
ceipted for  his  two-thirds  of  such   purchase 


money,  and  had  since  occupied  as  tenant  in 
common  with  plaintiffs'  father  until  his  death, 
and  since  with  plaintiffs.  Beld,  that  under 
Rev.  St  1809,  g  3417,  providing  that,  when  a 
conveyance  is  made  of  land  by  which  a  trust 
arises  by  implication  of  law,  such  trust  shall  be 
of  force,  the  trust  was  valid,  and  not  governed 
by  section  8416,  providing  tbat  all  trusts  of 
lands  shall  be  in  writing. . 

Appeal  from  circuit  court  Stone  county; 
J.  C.  Lamson,  Judge. 

Action  by  J.  L.  Butler  and  others  against 
Daniel  Carpenter  and  others.  From  a  judg- 
ment for  plaintiffs,  defendant  Carpenter  ap- 
peals.   Reversed. 

Carr  McNatt  T.  L.  Yiles,  and  Geo.  W. 
Tbomberry,  for  appellant  Albert  Hodges, 
T.  J.  Gideon,  and  W.  O.  Gideon,  for  respond- 
ents. 

ROBINSON,  J.  This  Is  an  action  of  eject- 
ment In  the  usual  form  for  130  acres  of 
land  in  Stone  county,  by  the  heirs  at  law 
of  Elbert  N.  Butler,  deceased,  against  the 
appellant  and  his  tenant  In  possession  of 
a  portion  of  the  premises.  The  appellant 
Daniel  Carpenter,  filed  tbe  following  an- 
swer: "Comes  now  tbe  defendant  Daniel 
Carpenter  and  for  bis  separate  answer  to 
the  plaintiffs'  petition  denies  each  and  every 
allegation  therein  contained,  except  such  as 
are  herein  admitted.  Defendant  admits  that 
the  plaintiffs  are  the  heirs  at  law  of  the 
said  E.  N.  Butler,  now  deceased,  and  that 
be  is  now,  and  for  a  long  time  prior  to 
the  ouster  herein  alleged  has  been.  In  posses- 
sion of  a  portion  of  said  real  estate,  but  not 
to  the  occlusion  of  the  plaintiffs  herein,  nor 
their  ancestor,  the  said  E.  N.  Butler.  And 
for  further  defense  to  plaintiffs'  action  this 
defendant  avers:  Tbat  during  the  life  of 
tbe  said  B.  N.  Butler  (common  ancestor  of 
plaintiffs),  to  wit  about  1880,  this  defendant 
was  tbe  owner  in  common  with  his  co-ten- 
ants of  ihe  real  estate  sued  for,  and  at 

term,  1880,  of  this  court  a  partition  suit 
was  begun  and  prosecuted,  wherein  Daniel 
Carpenter  et  aL  were  plaintiffs  and  Martin 
Pitts  et  aL  were  defendants,  for  tbe  par- 
tition of  said  premises  between  the  said 
owners  thereof,  and  to  tbat  end  this  court 
at  tbe  February  term,  1881,  thereof,  made 
a  finding  and  decree  to  tbe  effect  that  this 
defendant  was  the  owner  in  fee  of  tbe  un- 
divided two-thirds  of  said  premises,  and 
that  tbe  same  be  sold  in  partition,  and  that 
the  purchase  price  thereof  be  divided  be- 
tween tbe  several  owners  as  their  Interest 
appeared.  Tbat  by  virtue  of  said  finding 
and  decree  this  defendant  was  entitled  to 
two-thirds  of  tbe  proceeds  of  such  sale  after 
the  payment  of  the  cost  and  expense  of 
said  partition.  Tbat  this  defendant  having 
the  largest  Interest  In  said  real  estate,  and 
not  being  at  the  time  financially  able  to  pay 
for  the  Interests  of  bis  co-tenants  and  the 
cost  and  expense  of  said  partition,  and  in 
order  to  prevent  tbe  sacrifice  of  said  real 
estate  at  such  sale,  entered  into  an  agree- 
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meat  with  the  said  B.  N.  Butler,  the  an- 
cestor of  the  plalntiflB,  by  '^hich  verbal  con- 
tract said  land  was  to  be  bid  in  by  and 
striclceii  off  to  tbe  said  B.  N.  Butler,  who 
contracted  and  agreed  with  this  defendant 
that  he  would  pay  In  on  said  sale  in  cash 
the  sum  of  two  hundred  and  fifty  dollars, 
to  be  applied  to  the  payment  of  the  cost 
of  said  partition  and  the  payment  of  de- 
fendant's co-tenants  their  one-third  of  such 
purchase  price.  That  this  defendant  agreed 
to  and  did  receipt  the  said  E.  N.  Butler  for 
his  two^thirds  of  said  purchase  price  with- 
out the  payment  to  him  of  any  money  or 
valuable  thing  whatever.  But  in  considera- 
tion therefor  the  said  Butler  agreed  to  take 
tbe  title  deed  to  said  premisea,  and  to  hold 
the  legal  title  thereto,  but  in  trust  for  this 
defendant,  to  the  extent  of  an  undivided  halt 
interest  in  and  to  said  real  estate  In  plain- 
tiffs' petition  described,  to  wit,  tbe  N.  W. 
frl,  %  of  N.  W.  frl.  %,  S.  W.  frL  of  N.  B. 
frl.  Vt,  and  S.  B.  frl.  of  N.  W.  frl.  ^,  aU 
In  section  36,  and  also  N.  B.  frl.  \i  of  N. 
W.  frL  ^,  section  38,  aU  in  twp.  22,  range 
23  west  of  5th  principal  meridian,  on  riglit 
bank  of  White  river,  descending,  in  Stone 
county,  Missouri,— containing  one  hundred 
and  thirty -one  and  "/iso  acres,  more  or  less. 
That  by  virtue  and  in  pursuance  of  said 
agreement  the  said  land  was  bid  in  by  said 
Butler  at  the  price  and  sum  of  four  hundred 
dollars,  and  the  two  bnndred  and  fifty  dol- 
lars by  him  paid  to  the  sheriff  of  Stone 
county;  and  the  receipt  of  this  defendant 
was  by  said  Butler  turned  into  said  sheriff, 
who  thereupon  executed  to  said  Butler  a 
deed  In  due  form,  conveying  to  him  the 
legal  title  to  said  premises.  But  that  at 
tbe  time  of  such  conveyance,  and  ever  since, 
the  equitable  title  to  an  undivided  one-half 
Interest  in  and  to  said  premises  has  been  in 
this  defendant,  and  the  legal  title  thereto 
was,  for  convenience,  placed  in  said  Butler, 
who  held  the  same  in  trust  for  this  defend- 
ant, under  the  express  agreement  that,  in 
case  said  premises  could  be  sold  at  sufiJcient 
profit  to  himself  and  this  defendant,  that  he 
would  convey  the  same  by  good  and  suffi- 
cient deed  to  tbe  purchaser  thereof,  or  at 
the  request  of  this  defendant  that  he  would 
at  any  time  convey  to  him  the  legal  title  to 
an  undivided  one-half  interest  in  said  prem- 
ises. That  this  defendant  has  ever  since  and 
until  the  death  of  said  Butler  held  posses- 
sion of  such  premises  and  portions  thereof 
as  owner  in  common  with  said  Butler.  That 
he  has  held,  and  Is  now  holding,  such  posses- 
sion thereof  as  a  tenant  ia  common  with 
tbe  plaintiffs  herein,  who  are  heirs  at  law 
and  coparceners  of  said  B.  N.  Butler,  de- 
ceased; and  that  be  neither  holds  nor  claims 
any  possession  of  said  premises  adverse  to 
nor  to  the  exclusion  of  tbe  plaintiffs  herein. 
But  that  ever  since  the  death  of  their  an- 
cestor tbe  said  plaintiffs  have  held  and  en- 
joyed all  their  rights  and  privileges  and 
possession  of  said  premises  as  such  tenants 


in  common  with  this  defendant  The  de- 
fendant further  states  that  during  the  life 
of  said  B.  N.  Butler  that  t  is  defendant  in 
good  faith  made  valuable  and  lasting  Im- 
provements on  said  premises,  and  paid  ont 
and  expended  large  euks  cf  money  thereon, 
without  contribution  of  his  co-tenant,  the 
said  B.  N.  Butler.  This  defendant  further 
states  that  by  virtue  of  said  agreement  and 
the  trust  relation  thereunder  that  he  is  now 
the  equitable  owner  of  an  undivided  oae 
half  interest  in  and  to  the  said  above-de- 
scribed premises,  and  that  the  plaintiffs 
herein,  as  such,  tbe  h;lis  at  law  of  said 
B.  N.  Butler,  deceased,  are  tbe  owners  in 
common  of  the  other  half  of  said  premises, 
and  by  virtne  of  such  trust  relation  hold 
the  legal  title  to  defendant's  undivided  one- 
half  thereof,  and  that  this  defendant  Is  en- 
titled to  have  the  legal  titte  vested  In  bim, 
and  to  have  and  htrfd  his  said  Interest  in 
said  real  estate  in  severalty.  Wherefore 
this  defendant  prays  the  court  to  decree 
that  plaintiffs  be  devested  of  tbe  legal  title 
to  the  undivided  <»e-balf  of  said  premises 
so  owned  In  eqnity  by  this  defendant,  and 
that  he  be  vested  with  the  legal  titie  there- 
to, and  that  the  said  lands  be  partitioned 
between  plaintiffs  and  defendant  as  their 
several  interests  shall  appear;  and  that,  if 
said  land  cannot  be  partitioned  in  kind  with- 
ont  great  damage  to  the  valne  thereof,  that 
the  same  be  sold,  and  the  proceeds  of  sncli 
sale  be  divided  between  the  -pMatiBa  and 
defendant  as  their  interest  shall  appear;  and 
for  sudi  other  and  further  relief  as  to  the 
court  shall  seem  meet  and  Just."  To  this 
answer  the  plaintiffs  filed  a  demurrer,  as- 
signing as  reasons  therefore  the  following: 
"First,  because  said  answer  does  not  set  up 
any  defense  to  plalntifTs'  cause  of  action; 
second,  because  said  answer  shows  on  Its 
face  that  defendant's  supposed  and  alleged 
contract  is  void;  third,  that  defendant's  al- 
leged equitable  title  is  stale,  outlawed,  and 
barred  by  the  statute  of  limitations."  This 
demurrer  was  sustained  by  the  circuit  court, 
and,  defendant  refusing  to  plead  further. 
Judgment  was  entered  for  plaintiffs,  and  tbe 
defendant,  after  the  usual  preliminaries,  has 
brought  the  case  here  for  review. 

The  first  ground  of  plaintiffs'  demurrer  is 
clearly  without  merit,  unless  it  be  that  tbe 
facts  set  up,  in  defendant's  answer  are  not 
unavailing  to  bim  by  reason  ot  the  operation 
of  the  statutes  invoked  by  them  in  their 
second  or  third  ground  of  demuirrer;  for  we 
must  treat,  without  comment  or  discussion, 
aa  settled  law  In  this  state,  the  proposition 
that  an  equitable  titie  well  pleaded  to  an 
action  of  ejectment,  based  upon  the  legal  or 
paper  titie  is  a  good  defense.  The  third 
ground  of  demurrer— "that  defendant's  al- 
leged equitable  titie  is  stale;  and  barred  by 
the  statute  of  limitations"— may  also  be  dis- 
posed of  by  the  simple  suggestion  that  tbe 
sole  purpose  of  tbe  statute  of  limitations,  by 
its  very  language,  is  to  bar  actions,  and  not 
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to  suppress  or  deny  matters  of  defense^ 
wbether  equitable  or  legal;  and  that,  too, 
when,  as  In  this  case,  the  equitable  defense 
Is  accompanied  by  a  pray«:  for  affirmative 
relief.  The  puriKwe  of  the  statute  la  to 
quiet  the  assertloa  of  old,  stale,  and  anti- 
quated demands,  but  It  has  never  been 
thought  that  Its  intended  object  was  to  go 
turthor,  and  to  deny  a  Just  and  merltorloua 
defense,  whether  the  facts  of  that  defense 
had  their  birth  in  the  first,  tenth,  or  twenti- 
eth year  before  the  call  for  the  assertion  of 
those  facts  was  made  necessary  by  some 
hostile  claim,  demand,  or  proceeding.  A 
ground  of  defense  never  becomes  stale  or 
barred  by  the  statute  of  limitations,  but 
grows  in  strength  and  force  as  the  limitation 
period  against  a  right  of  action  widens.  The 
statute  of  limitations  may  be  used  by  a 
defendant  as  a  shield  for  his  protection  or 
defense,  but  is  never  to  be  turned  upon  him 
as  a  sword  with  which  to  compass  his  de- 
feat. If  the  demurrer  In  this  case,  then, 
has  been  properly  sustained,  it  is  because 
the  alleged  parol  contract  set  out  in  de- 
fendant's answer  is  void  under  the  statute 
of  frauds.  Invoked  under  the  second  head  of 
plaintiffs'  demurrer.  Though,  under  the  op- 
eration of  section  S416,  Bev.  St.  1890,  as 
contended  by  respondents,  aU  declarations  or 
creations  of  trusts  or  confidence  of  land  are 
to  be  held  as  void  unless  manifested  or  prov- 
ed by  some  writing,  it  must  be  borne  in  mtaid 
that  by  the  next  section  (3417)  trusts  re- 
sulting by  Implication  of  law  on  account  of 
the  acts  of  the  parties,  or  their  relations  to 
each  other,  are  excepted,  and  thus  the  rigor 
of  the  general  rule,  designed  to  prevent 
frauds,  is  relaxed,  that  a  fraud,  by  its  in- 
vocation, may  be  prevented.  The  answer  in 
this  case,  when  properly  considered  and  con- 
strued, does  not,  as  contended  by  respond- 
ents, set  up  and  plead  that  the  plaintiffs' 
ancestor,  £.  M.  Butler,  made  with  him  a  mere 
naked  parol  agreement  to  buy  land  in  trust 
for  defendant;  or  that  he  should  convey 
to  defendant  land,  or  an  Interest  therein, 
of  which  he  was  then,  or  was  t«  become, 
owner,— a  state  of  facts  that  clearly  would 
place  the  agreement  within  the  operation  of 
section  3416  of  the  statute  of  frauds;  but 
the  agreement  pleaded  is  that  plaintiffs'  an- 
cestor was  to  bid  In  land,  then  belonging  to 
d^endant  and  others,  that  was  to  be  sold, 
through  the  sheriff,  under  an  order  of  court, 
for  the  partition  and  division  of  the  pro- 
ceeds thereof  among  its  then  respective 
claimants,  and  that  the  plaintiffs'  ancestor 
should  take  and  hold  the  legal  title  thereto 
under  the  sherifTs  sale,  but  lu  trust  for  de- 
fendant to  the  extent  of  an  undivided  one- 
half  Interest,  which  interest  defendant  was 
to  and  did  pay  for,  by  way  of  a  receipt  given, 
as  for  his  part  of  the  proceeds  «f  the  sale 
of  the  land,  by  the  sheriff;  and  that  each 
party  was  to  hold,  use,  and  occupy  the  land 
as  tenants  in  common.  The  answer  further 
states  the  fact  to  be  that  plaintitte'  ancestor 


and  defendant,  after  the  contract  aforesaid, 
and  in  obedience  to  the  terms  thereof,  did 
occupy  and  use  the  land  as  tenants  in  com- 
mon up  to  the  time  of  his  death,  without 
conflict  or  question.  Respondents'  counsel 
is  clearly  mistaken  in  his  estimate  and  view 
of  the  matters  pleaded.  When  the  facta 
are.  as  disclosed  by  the  answer  filed  herein, 
that  the  purchase  price  of  the  land,  or  a 
part  thereof,  was  paid  by  one  party,  and  the 
legal  title  thereto  taken  in  the  name  of  an- 
other, a  trust  by  operation  of  law  arises 
from  that  fact  in  favor  of  the  party  making 
the  payment,  and  that,  too,  in  the  absence 
of  an  express  agreement  to  that  effect  be- 
tween the  parties  to  the  transaction,  and 
without  regard  to  the  question  whether  fraud 
in  the  original  conception  or  execution  of 
the  transaction  was  intended  or  charged. 
The  trust  arises  from  the  facts  and  condi- 
tions themselves,  and  it  iiaa  never  been  the 
purpose  of  the  statute  of  frauds  to  suppress 
those  facts  because  not  evidenced  by  some 
written  memoranda  signed  by  the  party  to 
be  charged.  Besultlng  trustft,  or  those  aris- 
ing by  operation  of  law,  are  not  within  the 
statute  of  frauds.  If  the  parol  agreement 
pleaded  regarding  the  purchase  of  the  land 
may  be  said  to  be  within  the  statute  of 
frauds,  a  resultine  trust  arose  in  favor  of 
defendant  by  the  execution  of  the  agreement 
that  operated  to  relieve  the  tranfiactioD  from 
the  influence  of  the  statute.  If  the  averments 
of  defendant's  answer  are  true,  he  is  enti- 
tled to  the  relief  sought,  and  the  action  of 
the  circuit  court  In  suatalning  plaintiffs'  de- 
murrer thereto,  and  proceeding  with  the 
case  to  Judgment  against  defendant,  was  er- 
roneous, and  its  Judgment  will  be  reversed, 
and  the  cause  remanded  for  trial  upon  the 
Issues  made  by  the  answer.    All  concur. 


CITY  OP  BROOKFIBLD  v.  KITCHEN. 

(Supreme  Oonrt  of  Missouri,   Division  No.  1. 

June  12,  1901.) 

MBRCANTILE    AOBNTS— UCENSBS. 

1.  Where  an  ordinance  prescribes  a  license 
for  mercantile  agents  having  a  place  of  busi- 
ness in  the  dty,  where  orders  tor  merchandise 
are  taken,  or  those  who  go  from  place  to  place 
within  the  city,  taking  orders  for  merchandise 
for  future  delivery,  one  who  takes  orders  for 
fntnre  delivery  in  the  dty  as  the  agent  of  a 
nonresident  firm  is  within  the  latter  provision 
of  the  ordinance. 

2.  Act  Oen.  Assem.  March  16,  1896  (Sess. 
Acts  1893,  pp.  89,  90),  authorises  cities  of  the 
third  dass  to  collect  license  taxes  on  peddlers, 
drummers,  and  "mercantile  agents."  Held, 
that  one  whose  business  consisted  in  going 
from  house  to  house  with  samples,  soliciting 
orders  for  future  delivery,  wiiich  were  sent  to 
his  business  house  la  another  city,  and  there 
.  filled,  was  a  mercantile  agent,  within  the  mean- 
ing of  the  statute. 

Appeal  from  circuit  court,  Linn  county;  W. 
W.  Bucker,  Judge. 

Charles  Kitchen  was  ccmvicted  of  violating 
a  city  ordinance,  and  appeals.    Affirmed. 


Digitized  by 


Google 


68  SOUTHWESTEBN  HBPOKTBB. 


(Mo. 


Isaac  P.  Ryland  aod  Lander,  Johnson  & 
Lander,  for  appellant  Cliaa.  K.  Hart,  for 
respondent. 

BKACK,  P.  J.  This  U  an  appeal  by  the 
defendant  from  a  judgment  of  the  circuit 
court  of  Unn  county  on  appeal  from  the  po- 
lice court  of  the  city  of  Brookfleld,  Imposing 
a  One  upon  him  of  $10  for  a  violation  of  an 
ordinance  of  said  dty  approved  July  14,  1896, 
as  follows: 
"Be  it  ordained  by  the  council  of  the  city  of 

Brookfleld,   Linn  county,  Missouri,  as  fol- 
lows, to  wit: 

"Section  1.  A  mercantile  agent  is  hereby 
defined  to  be  any  person  having  a  place  of 
business  in  the  city  of  Brool(fleld  where  or^ 
ders  for  the  sale  and  delivery  of  merchandise 
are  taken,  or  who  shall  go  from  place  to 
place  within  the  city  of  Brookfleld  and  shall 
take  orders  for  the  sale  of  goods,  wares  and 
merchandise  for  future  delivery,  either  by 
himself  or  some  other  person. 

"Sec.  2.  No  person  shall  deal  as  or  carry 
on  the  business  of  a  mercantile  agent,  as 
herein  defined  by  section  one  (1)  of  this 
ordinance,  within  the  dty  of  Brookfleld,  with- 
out first  having  obtained  a  license  from  this 
city  and  paying  for  such  license,  as  follows: 
Two  dollars  per  day,  and  a  fee  of  fifty  cents 
to  the  city  clerk  for  issuing  such  license. 

"Sec.  3.  Any  p^son  who  shall  violate  any 
of  the  provisions  of  this  ordinance  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  fined  not  less  than 
three  nor  more  than  one  hundred  dollars." 

The  case  was  tried  by  the  court  on  an 
agreed  statement  of  facts.  In  which  It  was 
admitted  that  "on  the  80th  day  of  October, 
1886,  the  defendant,  Chas.  Kitchen,  was  tak- 
ing orders  for  the  sale  of  goods  and  mer- 
chandise for  future  delivery,  to  wit,  lace  cur- 
tains and  rugs,  by  going  from  place  to  place 
In  the  city  of  Brookfleld,  and  that  the  said 
Chas.  Kitchen  had  no  license  from  the  city  of 
Brookfleld  as  a  mercantile  agent,"  and  that 
"the  defendant  was  agent  and  salesman  for  J. 
Haglage  &  Ck>.,  a  firm  doing  business  In  the 
city  of  Kansas  City,  Missouri."  The  defend- 
ant contended  in  the  court  below  that  the  or- 
dinance was  not  applicable  to  his  business; 
that  it  was  not  within  the  powers  granted  to 
the  city  by  statute;  and.  If  so  construed,  the 
ordinance  was  unconstitutional;  and  these 
questions  were  properly  raised  in  that  court 
The  appeal  was  taken  to  the  Kansas  City 
court  of  appeals,  and  for  want  of  Jurisdiction 
In  that  court  was  transferred  to  this  court 

1.  As  to  the  first  contention.  It  is  suffi- 
cient to  say  that  it  is  answered  by  the  or- 
dinance Itself,  which  is  plainly  applicable  to 
two  classes  of  mercantile  agents,— one,  those 
"having  a  place  of  business  In  the  city,' 
where  orders  for  the  sale  and  delivery  of 
merchandise  are  taken";  the  other,  those 
"who  shall  go  from  place  to  place  within  the 
dty,  and  shall  take  orders  for  the  sale  of 
goods,  wares,  and  merchandise  for  future  de- 


livery." Under  the  agreed  statement  of  facts, 
the  defendant  comes  clearly  within  the  def- 
inition of  the  second  class.  It  may  be  con- 
ceded at  once  that  the  city  could  not,  by  such 
definition,  enlarge  its  powers  one  iota  beyond 
the  grant  of  the  statute,  and  the  main  ques- 
tion is  whether  such  definition  is  a  correct 
one  within  the  meaning  of  the  statute  from 
which  the  city  derives  its  powers,  upon  a 
proper  solution  of  which  depends  the  answers 
to  be  returned  to  the  defendant's  second  con- 
tention. 

2.  The  plaintiff  is  a  city  of  the  third  class. 
By  an  act  of  the  general  assembly  approved 
March  16,  1803  (Sess.  Acts  1893,  pp.  89.  90). 
Itower  was  given  to  the  authorities  of  cities 
of  this  class  to  levy  and  collect  a  license 
tax  on  "peddlers,"  "drummers,"  "mercantile 
agents,"  and  many  other  vocations.  A  "ped- 
dler" is  an  Itinerant  trader,  who  goes  from 
place  to  place,  and  from  house  to  house, 
carrying  for  sale,  and  exposing  to  sale  the 
goods,  wares,  and  merchandise  which  he  car- 
ries." State  V.  Hoffman,  SO  Mo.  App.  5SD, 
and  authorities  cited.  A  "drummer"  or  "com- 
mercial traveler"  Is  an  agent  who  travels 
for  wholesale  merchants,  and  takes  orders 
for  goods  to  be  shipped  to  the  latter.  6  Am. 
&  ¥iag.  Euc.  Lew  (2d  Ed.)  p.  223.  Now,  it 
was  evidently  the  intention  of  the  legislature 
that  cities  of  the  third  class  should  have  the 
power  to  levy  and  collect  a  license  tax  not 
only  on  these  two  classes,  but  upon  another 
and  third  class,  styled  "mercantile  agents," 
who  are  not  Included  in  the  definition  of 
cither  of  the  former  two  classes.  Who,  then, 
was  intended  by  the  term  "mercantile 
agents"?  Counsel  for  defendant  contend  that 
the  legislature  thereby  meant  one  who  con- 
ducts a  commercial  or  mercantile  agency. 
Such  agencies  are  defined  to  be  establish- 
ments which  make  a  business  of  collecting 
information  relating  to  the  credit,  character, 
responsibility,  and  reputation  of  merchants 
for  the  purpose  of  furnishing  the  information 
to  subscribers,— e.  g.  R.  O.  Dun  &  Co.  Agen- 
cy, Bradstreet  Company,  etc.  5  Am.  A  Eng. 
Enc.  La*  (1st  Ed.)  p.  280;  Web.  Int  Diet 
As  no  establishment  of  this  kind  existed  In 
any  third-class  city  of  the  state,  it  is  not 
reasonable  to  suppose  that  the  legislature 
meant  one  who  conducted  such  an  establish- 
ment In  the  Icmgnage  of  counsel  for  the 
defendant:  "His  business,  as  shown  by  the 
agreed  statement  of  facts,  consisted  in  going 
from  house  to  house  with  samples  of  goods, 
soliciting  orders  for  future  delivery.  In  no 
instance  did  he  sell,  or  offer  to  sell  and  de- 
liver, the  goods.  When  an  order  was  taken 
by  him,  it  was  sent  to  the  business  house  at 
Kansas  City,  and.  It  there  approved  and  ac- 
cepted, the  goods  were  shipped  and  deliv- 
ered." The  business  thus  conducted  is  dif- 
ferentiated from  that  of  a  "peddler"  In  that 
he  makes  no  sales  or  delivery  of  goods  car- 
ried with  him  for  that  purpose,  and  from 
that  of  a  "drummer"  in  that  he  takes  orders 
for  goods  not  from  the  retail  merchants,  bat 
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from  his  castomen,  and  therebj  onnes  Into 
competition  with  blm.  Tliat  sucb  a  business 
Is  mercantile  In  Its  character,  and  was  being 
carried  on  by  the  defendant  as  agent.  Is  be- 
yond question,  and  one  conducting  such  a 
business  is  appropriately  described  by  the 
term  "mercantile  agent,"  as  used  in  the  stat- 
ute, and  deflned  In  the  ordinance;  and,  as  as 
good  reason  existed  for  requiring  a  license 
for  one  engaged  in  that  business  as  for  one 
engaged  In  either  of  the  other  occupations.  It 
would  seem  that  the  defendant's  business  Is 
not  only  within  the  letter,  but  within  the 
reason,  of  the  statute,  and  that  the  Inter- 
pretation put  upon  the  statute  by  the  or- 
dinance Is  correct:  and  we  so  hold. 

8.  The  constitutional  objection  to  the  stat- 
ute and  ordinance  Is  that  they  are  obnoxious 
to  that  provision  of  the  constitution  of  the 
Tinlted  States  that  vests  In  congress  the  right 
to  regulate  commerce  wltt  foreign  countries 
and  between  the  states.  But,  as  the  defend- 
ant, BO  far  as  the  evidence  in  the  case  shows, 
was  a  citizen  of  this  state,  carrying  on  this 
business  as  the  agent  of  citizens  of  this  state, 
taking  orders  for  commodities  In  this  state, 
mingled  with  the  general  property  of  the 
state,  and  subject  to  taxation  under  Its  laws, 
we  cannot  see  how  this  constitutional  pro- 
vision can  be  Invoked  as  a  defense  by  him. 
His  business  bad  nothing  to  do  with  Intet^ 
state  or  foreign  commerce.  It  was  a  part  of 
the  internal  commerce  of  the  state,  subject 
to  regulation  by  the  state;  and  the  manner 
of  Its  regulation,  by  the  statute  and  ordinance 
In  question,  so  far  as  he  is  concerned,  is 
entirely  legitimate.  So  far  as  the  application 
of  this  law  to  Imports  from  foreign  countries 
or  other  states  Is  concerned.  It  will  be  time 
to  discuss  that  question  when  a  proper  case 
for  its  consideration  arises.  There  is  no  ne- 
cessity for  it  in  this  case.  The  Judgment  of 
the  drcnlt  court  will  be  aiBrmed.    All  concur. 


DUBRST  v.  ST.  LOUIS  STAMPING  CO. 

(Supreme  Conrt  of  Missouri,  Division  No.  1. 
Jane  12,  1901.) 

MASTBK  AND  SBRVANT— INJURY  TO  SERVANT 
—UNSAFE  TOOLS— CHIPPING  HAMMER— AO- 
TIONS-PLBADING-ASSUMBD  RISK— INSTRUC- 
TIONS. 

1.  In  an  action  by  a  servant  for  Injnries 
caused  by  a  chip  from  a  hammer,  a  petition 
stating  that  the  hammer  was  defective  in  its 
material,  to  defendant's  knowledge,  or  that  de- 
fendant coald  have  known  it  by  exercise  of 
reasonable   care,    by   reason   of   which    defect 

?ilaintiS  was  injured,  conld  not  be  objected  to 
or  the  first  time  at  the  trial  by  objection  to 
evidence  on  the  ground  that  It  alleged  that  de- 
fendant did  not  furnish  an  absolately  perfect 
tool,  which  defendant  was  not  bound  to  do, 
and  that  it  did  not  state  that  plaintiff  was 
ignorant  of  the  defect. 

2.  Where  a  defendant  answers  a  petition 
without  demurring,  it  is  too  late  to  challenge 
the  sufficiency  of  the  petition  by  objection  to 
evidence,  if  the  language  of  the  petition  is 
susceptible  of  a  construction  that  states  a 
cause  of  action. 


3.  That  a  servant  had  knowledge  of  a  defect 
in  a  tool  he  was  using,  so  as  to  preclude  a  re- 
covery, was  matter  of  defense,  which  plaintiff 
was  not  required  to  anticipate  and  negative  in 
his  petition. 

4.  Where  a  servant  who  had  little  experience 
in  the  work  took  a  hammer  furnished  him,  which 
had  chipped,  to  his  foreman,  and  complained 
that  it  was  not  safe,  and  the  foreman  took  it, 
and,  instead  of  testing  it,  made  a  superficial 
examination,  and  returned  it  to  plaintiff  with 
an  assurance  that  it  was  "all  right,"  plaintiff 
was  entitled  to  assume  it  was  safe,  and  did 
not  assume  the  risk  of  injury  from  a  chip 
which  subsequently  flew  therefrom. 

5.  Where  plaintiff  and  a  fellow  employe  tes- 
tified that  a  hammer  chipped  again  and  in- 
jured plaintiff  while  it  struck  a  wire  on  a  steel 
mandrel  on  which  plaintiff  was  working,  and 
experts  testified  that  a  hammer  which  had 
once  begun  to  chip  would  continue  to  do  so  un- 
less beveled,  the  fact  that  the  experts  also 
said  that  the  hammer  would  not  chip  if  it 
stmck  tlie  wire,  and  if  it  chipped  it  probably 
missed  the  wire  and  struck  the  mandrel,  did 
did  not  preclude  a  recovery,  but  presented  a 
question  for  the  jury. 

6.  Where  a  hammer  furnished  plaintiff  to 
bend  wire  had  chipped  before,  and  the  wire  and 
utensil  on  which  plaintiff  was  working  were 
soft  and  not  liable  to  chip,  the  fact  that  the 
chip  which  flew  into  the  plaintiff's  eye  was  so 
infinitesimal  that  the  nature  of  the  metal  could 
not  be  recognized  did  not  preclude  a  recovery, 
on  the  ground  that  there  was  no  evidence  that 
It  was  a  chip  from  the  hammer  that  injured 
plaintiff;  the  question  being  for  the  jury. 

7.  A  charge  that  if  the  jury  believe  that  the 
accident  was  caused  by  the  careless  and  un- 
skilled manner  in  which  plaintiff  handled  or 
operated  the  tools  used  in  his  work,  and  but 
for  such  carelessness  the  accident  would  not 
have  happened,  plaintiff  could  not  recover, 
should  have  been  refused,  as  too  general;  it 
being  claimed  that  the  injury  was  caused  by  a 
chip  from  a  particular  defective  hammer. 

8.  Where  plaintiff  was  alleged  to  have  been 
injured  by  a  chip  from  a  defective  hammer,  it 
was  error  to  refuse  to  charge  that  if  the  jury 
believe  that  the  only  tools  used  by  plaintiff  to 

Serform  his  work  were  a  hammer  and  a  man- 
rel,  and  that  snch  tools  were  reasonably  safe, 
but  that  plaintiff  used  the  hammer  in  so  care- 
less a  manner  as  to  strike  the  mandrel  instead 
of  the  wire  on  which  he  was  working,  and 
thereby  caused  the  hammer  to  chip,  which  flew 
in  hiB  eye,  causing  the  tojury,  plaintiff  was 
himself  guilty  of  negligence  and  could  not  re- 
cover. 

Appeal  from  circuit  court,  St  Louis  coun- 
ty;  Rudolph  Hlrzel,  Judge. 

Action  by  John  Duerst  against  the  St 
Louis  Stamping  Company.  From  a  Judgment 
for  plaintifT,  defendant  appeals.    Reversed. 

Action  for  damages  for  personal  injnries. 
Defendant  is  a  corporation  engaged  in  manu- 
facturing articles  of  tinware  and  granite 
Ironware.  Plaintiff  was  an  employe  of  de- 
fendant His  work  was  to  Insert  the  curved 
or  looped  end  of  a  wire  handle  into  a  part 
of  a  utensil  in  process  of  manufacture,  and 
strike  It  with  a  hammer  with  sufficient  force 
to  close  the  curved  end  so  that  it  would  not 
slip  out  For  this  work  plaintiff  was  fur- 
nished a  steel  mandrel,  attached  to  his  work- 
bench, and  a  steel  hammer.  There  was  a 
grove  In  the  mandrel.  Into  which  the  wire 
was  laid  to  receive  the  stroke  of  the  ham- 
mer. While  engaged  in  this  work,  upon  a 
stroke  of  the  hammer,  a  very  small  particle 
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of  wbat  the  plalntUTs  testimony  teaHeA  to 
show  was  a  steel  chip  from  the  hammer 
flew  with  force  Into  the  plaintiff's  eye.  The 
result  was  great  suffering  and  ultimate  loss 
of  the  eye,  which  the  surgeons  had  to  cut  out 
of  its  socket  The  negligence  charged  in  the 
petition  Is  in  these  words:  "That  the  said 
hammer  and  tool  provided  by  defendant  to 
plaintiff  was  defective  In  its  material,  as  de- 
fendant well  knew,  or  by  the  exercise  of  rea- 
sonable caution  ot  care  might  have  known, 
and  that  on  or  about  March  23,  1896,  while 
plaintiff  was  using  same  In  performing  his 
duties  as  above  set  forth,  a  piece  of  the  steel 
or  Iron  of  said  hammer,  by  reason  of  said 
defective  condition,  chipped  off  and  flew  into 
plalntUTs  right  eye,  causing  the  total  de- 
struction thereof,"  etc.  The  answer  was  a 
general  denial,  and  a  plea  that  the  plaintiff 
"was  performing  his  labor  In  a  careless.  Im- 
proper, dangerous,  unworkmanlike,  and  neg- 
ligent manner,  and  in  so  doing  was  guilty  of 
negligence  directly  contributing,"  etc.  The 
reply  was  a  general  denial.  The  plaintiff's 
testimony  tended  to  show:  That  at  the  time 
of  the  accident  he  was  20  years  and  a  few 
months  old;  was  a  baker  by  trade,  but  had 
been  in  the  employ  of  d^endant  about  six 
months,  and  for  the  six  weeks  next  preced- 
ing had  been  engaged  in  work  of  the  kind  he 
was  doing  when  he  suffered  the  Injury.  That 
a  few  days  before  he  complained  to  a  fellow 
workman  that  the  hammer  he  was  using  was 
too  much  worn  to  do  satisfactory  work,  and 
asked  this  fellow  workman  to  apply  to  the 
foreman  for  a  new  hammer  for  him,  which 
was  done,  and  the  foreman  promised  a  new 
hammer,  but  forgot  to  attend  to  it,  and  the 
plaintiff  himself  went  to  him  and  made  the 
request  The  foreman  said:  "Walt  and  I 
will  get  you  one.  Loewe  [the  fellow  work- 
man referred  to]  told  me  already  yesterday, 
but  I  forgot  about  it"  But  the  foreman  still 
did  not  furnish  the  new  hammer  as  request- 
ed, and  Ix>ewe  went  to  the  defendant's  man 
who  keeps  such  supplies  for  the  employes 
and  obtained  a  new  hammer  and  gave  it  to 
plaintiff.  That  was  on  Saturday.  The  acci- 
dent occurred  the  next  Monday.  Almost  as 
soon  as  plaintiff  began  to  work  with  the  new 
hammer,  he  noticed  that  chips  flew  off  it, 
and  he  took  it  to  the  foreman  and  showed  it 
to  him,  saying:  "I  believe  this  hammer  is 
no  good.  It  chips  off  on  one  side."  The  fore- 
man took  the  hammer  in  his  hand,  examined 
It,  and  handed  It  back  to  plaintiff,  saying  it 
was  all  right  and  the  plaintiff  returned  to 
his  bench  and  resumed  work  with  it  On  the 
next  Monday  morning,  about  10  o'clock, 
while  thus  working  with  the  hammer,  a 
piece  chipped  off  and  struck  plaintiff  In  the 
eye.  His  suffering  was  great  and  his  eye 
entirely  destroyed.  The  testimony  of  plain- 
tiff and  that  of  his  witness,  Loewe,  who  said 
he  was  looking  at  him  at  the  time,  was  that 
on  the  stroke  which  resulted  In  the  accident 
the  bamm«:  struck  the  wire,  and  did  not 
strike  the  mandreL    That  was  the  only  direct 


evidence  on  that  point,  no  other  witnesses 
professing  to  have  seen  it  E.  B.  Roth,  an 
expert  In  tools,  testified  for  plaintiff  that  he 
had  tested  this  hammer,  and,  while  it  Iiad 
the  usual  appearance  of  a  factory  hammer, 
yet  it  was  too  hard,  as  he  bad  found  by  test- 
ing it  with  a  file.  The  d^n^ee  to  which  it 
was  hardened  could  Bot  be  discovered  by 
looking  at  it  but  only  by  testing  it  with  the 
file  or  the  emery  wheel.  A  hammer  once 
showli^  a  tendesNiy  to  chip  is  not  safe  to  use 
without  grinding  a  beveled  edge.  When  once 
a  chipping  begins,  it  usually  continues.  Up- 
on cross-examination  this  witness  said  that 
if  the  mandrel  was  of  hard  steel  the  striking 
of  it  by  the  hamm^  was  liable  to  result  In  a 
chipping  of  the  hammer,  but  that  the  ham- 
mer would  not  break  by  striking  the  wire; 
that  this  hammer  was  of  flrst-class  iHrand,— 
the  best  in  the  market  On  the  part  of  de- 
fendant the  testimony  tended  to  show  that 
the  foreman,  when  applied  to  for  a  new  ham- 
mer for  plaintiff,  told  him  he  had  no  time  to 
attend  to  it,  and  that  he  (the  foreman)  did 
not  know  that  a  new  hammer  had  been  fur- 
nished to  plaintiff  until  after  the  accident; 
that  plaintiff  had  never  shown  him  the  ham- 
mer  or  told  him  it  was  defective:  that 
sometimes,  in  the  kind  of  work  the  plaintiff 
was  doing,  a  man  would  miss  the  ball  or 
wire  and  hit  the  mandrel;  that  all  men  in 
that  work  are  liable  to  such  mlslicks,  but  the 
more  experienced  are  less  apt  to  do  so;  that 
hitting  the  mandrel  might  cause  the  ham- 
mer to  chip,  but  hitting  the  wire  would  not; 
that.  In  the  opinion  of  experts,  this  hammer 
was  caused  to  chip  by  hitting  the  mandrel; 
that  this  hammer  was  of  the  best  factory 
known  In  the  market;  and  that  while  some 
may  be  tempered  too  hard,  that  condition 
could  not  be  discovered  by  looking  at  tliem, 
but  only  by  experience  or  experiment  There 
was  testimony  for  defendant,  also,  showing 
that  the  fragment  that  struck  the  plaintiff 
in  the  eye  had  been  examined  by  a  chemist 
under  a  magnifying  glass  and  with  a  mag- 
net, but  it  was  too  small  to  permit  of  an 
analysis,  and  could  not  I>e  classlfled  either 
as  steel,  cast  iron,  or  iron  oxide.  At  the 
close  of  the  plaintiff's  evidence,  and  again  at 
the  close  of  all  the  evidence,  the  defendant 
asked  an  instruction  to  the  effect  that  the 
plaintiff  was  not  entitled  to  recover,  which 
was  refused,  and  exception  taken. 

The  court  Instructed  the  jury  as  follows 
at  the  request  of  the  plaintiff:  "(1)  The 
court  Instructs  the  Jury  that  it  was  the  duty 
of  the  defendant  as  employer,  to  furnish  to 
the  plaintiff,  who  was  In  its  employ,  such 
tools,  appliances,  and  Instrumentalities  as 
were  reasonably  safe  far  the  purpose  for 
which  they  were  used;  and  the  court  instructs 
the  Jury  that  if  they  believe  from  -the  evi- 
dence that  the  defendant  company  furnished 
plaintiff  with  a  hammer,  to  be  used  In  the 
performance  of  his  duties  as  such  employs, 
which  it  knew  to  be  defective,  or  which  it 
or  its  agent  or  foreman  whose  duty  it  was 
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to  mq)erIiiteBd  tbe  plalDtUTB  work,  knew  to 
be  defective,  or  which  by  the  exercise  of 
reasonable  dlUgence  tbe  company  or  Its  said 
agent  might  have  known  to  be  defective 
and  liable  to  chip  off,  and  that  in  conse- 
quence of  such  defect  the  plaintiff,  while  ex- 
ercising (ordinary  care,  was  injured  while  in 
tbe  performance  of  bis  duties,  then  tbe  Jury 
should  find  for  the  plaintiff.  (2)  The  court 
Instructs  the  Jury  that  knowledge  by  or  no- 
tice given  to  the  company's  foreman  who  bad 
charge  of  tbe  plaintiff,  upon  a  matter  within 
the  scope  of  said  foreman's  authority,  was 
such  knowledge  by  or  notice  to  tbe  company 
itself,  within  tbe  meaning  of  these  instruc- 
tions. (3)  The  court  instructs  tbe  Jury  that 
It  they  believe  from  the  evidence  that  the 
plaintiff  called  the  attention  of  tbe  defend- 
ant company's  foreman,  under  whose  direo- 
tion  and  supervision  he  was  working,  to  tbe 
condition  of  tbe  hammer  plaintiff  was  using 
In  his  duties^  and  inquired  whether  tbe  same 
was  In  proper  condition  and  safe  for  him  to 
use,  and  that  said  foreman  informed  plain- 
tiff that  it  was,  then  plaintiff  had  a  right  to 
rely  upon  the  supposed  superior  knowledge 
of  said  foreman,  and  was  Justified  in  con- 
tinuing in  good  faith  tbe  use  of  said  ham- 
mer, without  being  guilty  of  contributory 
negligence,  unless  you  further  find  that  the 
danger  was  obvious,  and  that  tbe  plaintiff 
was  fully  aware  of  the  same.  (4)  Tbe  court 
instruots  tbe  Jury  that  although  they  be- 
lleve  from  the  evidence  tbat  the  hammer  in 
question  was  not  directly  furnished  by  de- 
fendant, but  was  furnished  by  a  co-employ6. 
In  violation  of  the  rules  of  tbe  company,  yet 
If  the  Jury  also  find  from  tbe  evidence  that 
the  company's  foreman  under  whom  plaintiff 
worked  was  aware  of  the  fact  that  plaintiff 
was  using  same  in  performing  bis  duties, 
and  gave  his  consent  or  sanction  to  such  use, 
or  instructed  plaintiff  to  continue  using  it, 
then  the  liability  of  tbe  defendant  thereafter 
was  Just  the  same  as  if  it  bad  originally 
furnished  plaintiff  with  said  hammer.  (5) 
The  conrt  Instructs  the  Jury  that,  if  they 
find  for  the  plaintiff,  they  must  assess  bis 
damages  In  such  a  sum,  not  exceeding  $15,- 
050,  as  they  believe  from  tbe  evidence  will 
fairly  compensate  bim  for  tbe  injuries  sus- 
tained; and  in  determining  such  amount  they 
may  take  into  consideration  not  only  the 
pecuniary  loss,  if  any,  heretofore  sustained 
by  the  plaintiff  by  reason  of  such  Injury,  but 
also  such  loss,  if  any,  as  tbe  Jury  believes 
from  the  evidence  he  may  hereafter  sustain 
by  reason  of  bis  lessened  earning  capacity 
for  the  remainder  of  his  lifetime;  and  tbe 
Jury  may  further  take  into  consideration 
tbe  physical  pain,  suffering,  and  mental  an- 
guish resulting  from  such  injury,  and  the 
deformity  in  bis  am)eanince.  (G)  The  court 
instructs  the  Jury  that  the  defense  of  con- 
tributory negligence  is  an  afiirinative  one, 
and  tbat  tbe  burden  of  proof  to  establish  by 
a  preponderance  of  the  evidence  such  facts 
as  will  constitute  such  defense  lies  on  the 


defendant  company."  And  at  the  request  of 
defendant  the  court  gave  tbe  following:  "(3) 
The  court  instructs  the  Jury  that  It  Is  the 
duty  of  tbe  master  to  supply  to  his  servants 
reasonably  safe  and  suitable  tools  and  ap- 
pliances to  enable  his  servants  to  discharge 
tbeir  duties  with  reasonable  safety:  This 
duty  of  tbe  master  is  discharged  if,  In  the 
selection  of  such  tools  and  appliances,  it  exer- 
cises tbe  care  of  an  ordinarily  prudent  per- 
son dmilnrly  situated.  He  is  not  an  insurer 
of  tbe  safety  of  bis  servant.  Tbe  servant 
assumes  all  tbe  ordinary  and  usual  risks  at- 
tending bis  employment,  and  if  he  uses  the 
tools  and  appliances  furnished  by  the  master, 
knowing  them  to  be  dangerous  or  unsafe 
for  use  in  the  purpose  for  which  they  are  in 
tended,  then  tbe  law  r^ards  the  servant's 
so  doing  as  a  voluntary  assumption  by  bim 
of  tbe  increased  dangers  and  risks  occasion- 
ed by  the  use  of  such  defective  tools  and  ap- 
pliances. Hence  tbe  court  Instructs  you  that, 
even  if  you  find  from  the  evidence  that  the 
plaintiff  was  injured  by  reason  of  the  ham- 
mer breaking  and  a  piece  thereof  dying  Into 
his  eye,  yet  if  you  also  find  and  brieve  from 
tbe  evidence  that  said  hammer  had  broken 
before  said  accident  and  injury,  and  the  plain- 
tiff knew  this  fact,  and  tbat  be  was  fnlly 
aware  of  the  danger  arising  from  tbe  use  of 
said  hammer,  then  the  continuance  of  the 
use  of  said  hammer  was  a  voluntary  assump- 
tion by  him  of  the  increased  danger  and 
risk,  and  be  cannot  recover.  (4)  Tbe  court 
instructs  the  Jury  that,  if  they  believe  from 
tbe  evidence  tbat  tbe  tools  and  appliances 
used  by  the  plaintiff  at  the  time  of  receiving 
tbe  bijury  complained  of  were  reasonably 
safe  and  suitable  for  the  plaintiff  to  use  in 
the  performance  of  bis  duties,  then  be  cannot 
recover,  and  the  verdict  must  be  for  the  de- 
fendant. (5)  Even  if  tbe  Jury  find  from  tbe 
evidence  that  tbe  hammer  used  by  the  plain- 
tiff when  the  injury  was  received  was  de- 
fective and  unsafe  to  use,  and  tbat  defend- 
ant, through  its  foreman  or  officers,  knew  it 
to  be  defective  and  unsafe  to  use,  yet  if  it 
further  appear  from  the  evidence  that  such 
defective  and  dangerous  condition  was  obvi- 
ous and  was  known  to  tbe  plaintiff,  and  with 
this  knowledge  be  continued  to  use  the  same 
until  hurt,  then  the  plaintiff  cannot  recover, 
and  your  verdict  must  be  for  tbe  defendant 
(6)  Tbe  court  instructs  tbe  Jury  that  if  they 
believe  from  all  tbe  evidence  tbat  the  acci- 
dent was  caused  by  tbe  careless  and  unskilled 
manner  in  which  plaintiff  handled  or  operat- 
ed tbe  tools'  used  in  bis  work,  and  that  but 
for  sncb  carelessness  and  unskillfulness  the 
accident  would  not  have  happened,  then  the 
plaintiff  cannot,  recover.  (7)  Tbe  Jury  are 
Instructed  that  tbe  burden  of  proof  Is  on  the 
plaintiff  to  show  tbat  a  piece  of  the  hammer 
used  by  him  when  hurt  chipped  off  and 
Btnick  him  In  tbe  eye,  and  If  they  should  find 
from  the  evidence  In  tbe  case  that  some  oth- 
er substance,  and  not  a  piece  of  the  hammei. 
struck  bim  In  tbe  eye  and  caused  tbe  in- 
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Jury  complained  of,  then  tbey  must  find  a 
verdict  for  defendant.  (8)  If  the  Jury  find 
from  the  evidence  that  the  hammer  used  by 
the  plaintiff  when  hurt  was  a  new  one,  ap- 
parently free  from  defects  when  received 
by  blm,  and  was  selected  from  a  lot  of  ham- 
mers furnished  and  to  be  used  in  the  work 
which  plaintiff  was  performing,  which  were 
of  a  brand  or  kind  suitable  or  commonly 
used,  and  reasonably  safe  to  use,  and  rea- 
sonably free  from  defects,  and  they  should 
further  find  from  the  evidence  that  the  plain- 
tiff before  the  accident  had  not  shown  or 
exhibited  said  hammer  to  his  foreman;  that, 
In  the  use  of  such  hammer,  a  piece  of  It 
chipped  ofC  and  struck  the  plaintiff's  eye, 
thereby  causing  the  Injury  complained  of,— 
then  such  Injury  should  be  considered  an  ac- 
cident, and  your  verdict  must  be  for  the  -de- 
fendant, even  though  It  should  appear  from 
the  evidence  that  such  hammer  was  de- 
fective and  dangerous  to  use." 

Wm.  F.  Broadhead  and  F.  0.  Sharp,  for 
appellant.  Wm.  F.  Woerner  and  F.  &  Bd.  h. 
Gtottschalk,  for  req)ondent 

VALUANT,  J.  (after  stating  the  facts).  1. 
At  the  beginning  of  the  trial  defendant  ob- 
jected to  any  evidence  on  the  part  of  the 
plaintiff  because  the  petition  did  not  state 
a  cause  of  action.  The  overruling  of  the 
objection  Is  assigned  for  error.  The  particu- 
lar in  which  It  is  contended  the  petition  fails 
is.  It  Is  merely  stating  that  the  hammer  was 
defective,  without  stating  that  It  was  not  a 
reasonably  safe  tool,— in  other  words,  that 
the  averments  are  equivalent  only  to  saying 
that  defendant  did  not  furnish  a  perfect  tool, 
and,  further,  that  It  does  not  state  that 
plaintiff  was  Ignorant  of  the  defect    ' 

(1)  The  petition  states  that  the  hammer 
was  defective  In  its  material,  and  defendant 
knew  it,  or  would  have  known  It  If  It  had 
exercised  reasonable  care,  and  that,  as  a 
result  of  that  defect,  the  plaintiff,  while  In 
the  performance  of  his  duty,  received  the  In- 
jury complained  of.  If  the  defendant  had 
understood  the  petition  to  mean  only  that 
defendant  failed  to  furnish  an  absolutely  per- 
fect tool,  it  should  have  demurred  to  It,  and 
by  that  means  have  tested  the  sufiSclency  of 
the  statement.  But,  Instead  of  demurring, 
the  defendant  answered,  denying  the  state- 
ment, and  averring  that  the  plaintiff  Injured 
himself  by  his  ovni  carelessness  In  the  use  of 
the  hammer.  The  plalntifTs  petition  is  no 
more  amenable  to  the  criticism  that  it  only 
charges  a  failure  to  furnish  an  absolutely  per- 
fect Implement,  than  Is  the  defendant's  de- 
nial of  that  charge  equivalent  to  saying  that 
the  Implement  was  perfect.  And,  If  the 
plaintiff  ought  to  have  said  In  bis  petition 
that  at  the  time  of  the  accident  he  was  him- 
self exercising  ordinary  care,  that  omission 
is  supplied  by  the  averment  in  the  answer 
that  he  was  acting  carelessly,  which  aver- 
ment the  reply  denies.    When  the  defendant 


^les  an  answer  and  puts  In  Ismie  the  atw- 
ments  of  the  petition,  without  having  previ- 
ously challenged  their  sufficiency.  It  la  too 
late  to  do  so  after  the  jury  Is  sworn,  if  the 
language  In  the  petition  is  susceptible  of  a 
construction  that  states  a  cause  of  action. 
Young  T.  Inm  Co.,  103  Mo.  324,  15  S.  W.  771; 
Bank  v.  Scalzo,  127  Mo.  164,  29  &  W.  1032; 
McDermott  v.  Claas,  104  Mo.  14,  loc.  dt  21, 
22,  15  S.  W.  996;  HutseU  v.  Crewse,  138  Mo. 
1,  loc.  cit.  4,  39  S.  W.  440.  The  petiUon,  with 
the  answer  and  reply,  sufficiently  made  up 
Issues  to  justify  the  court  In  proceeding  with 
the  trial. 

(2)  It  was  not  necessary  for  the  plaintiff 
to  have  said  in  his  petition  that  he  did  not 
know  of  the  defect  in  the  hammer.  If  he 
knew  It  to  such  way  to  preclude  his  recovery, 
it  was  a  matter  of  defense,  and  such  plea 
was  not  to  be  anticipated  in  the  petition. 
Fisher  V.  Lead  C5d.,  156  Mo.  479,  56  S.  W. 
1107.  If  we  construe  the  pleadings  as  strict- 
ly as  defendant  would  have  us  do,  we  should 
find  that  the  fact  of  the  plaintiff's  knowledge 
of  the  defect  was  really  not  to  Issue  at  all, 
because  the  defendant's  plea  of  contributory 
negligence  does  not  Include  that  fact,  bat 
relates  only  to  the  manner  of  plalndff  to 
doing  his  work.  The  court  did  not  err  to 
overrultog  the  objection  to  any  evidence  to 
support  of  the  petition  on  the  ground  stated. 

2.  The  phtintlffa  testimony  tended  to  show 
that  the  hammer  in  question  was  unfit  for 
use,  and  liable  to  produce  the  result  that  It 
did  produce,  and  that  the  attention  of  the  de- 
fendant's foreman  was  drawn  to  it  and. 
Instead  of  testtog  it  as  be  should  bave  done. 
he  gave  It  onl^  a  superficial  examination,  and 
returned  It  to  the  plaintiff  with  the  assurance 
that  It  was  "all  right."  The  foreman  was  an 
experienced  man,  and  the  plaintiff  had  but 
little  experience  to  that  business;  and,  if 
his  testimony  was  true,  he  had  a  right  to 
rely  to  the  BUiterlor  knowledge  of  the  fore- 
man, and  resume  work  with  the  hammer, 
notwlthstandtog  he  had  seen  the  chipping. 
He  had  a  right  to  lielleve  that  the  foreman's 
superior  knowledge  of  such  tools  gave  him 
to  know,  after  examining  it,  that  although 
the  hammer  had  chipped,  yet  It  would  not 
continue  to  do  so,  or  that  no  danger  from 
its  use  was  to  be  apprehended.  At  all  events, 
the  danger  from  using  it  was  not  so  obvious 
as  to  justify  him  in  refusing  to  return  to  hla 
work  when  the  foreman  returned  the  ham- 
mer to  blm  with  assmrance  of  its  good  condi- 
tion. Stephens  v.  Railroad,  96  Mo.  207,  9 
S.  W.  680;  SuUlvan  v.  Raihroad,  107  Mo.  66. 
78,  17  S.  W.  748;  Herdler  v.  Range  Ck).,  136 
Mo.  4,  loc.  dt  17,  37  S.  W.  116;  Doyle  v. 
TlTist  Co.,  140  Mo.  1,  loc.  cit  10,  41  S.  W.  255. 

The  plaintiff's  testimony  also  tended  to 
show  that  when  a  hammer  begins  to  chip, 
it  will  continue  to  do  so,  unless  a  beveled 
edge  is  ground  on  It  and  that  it  is  unsafe  for 
use.  It  Is  true,  the  plalntiflrs  expert  witness 
ou  cross-examination  said  that  the  hammer 
would  not  chip  if  it  struck  the  curved  wlrCk 
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and  that.  If  It  chipped,  It  was  probably  be- 
cause It  missed  the  wire  and  struck  the 
mandrel;  yet  the  plaintiff  and  Loewe  both 
testifled  that  in  this  instance  it  did  hit  the 
wire,  and  did  not  hit  the  mandrel,  and  that 
■was  a  question  of  fact  for  the  jury.  Appel- 
lant contends  that  there  was  no  evidence  to 
show  that  it  was  a  steel  chip  from  the  ham- 
mer that  struck  the  plaintiff's  eye.  The  evi- 
dence showed  that  the  object  that  did  the 
Injury  was  so  inflnltesimal  that  It  could  not 
be  recognized;  and,  of  course,  it  was  impos- 
sible for  the  plaintiff  to  have  seen  It  when 
it  flew  off  the  hammer,  if  it  did  so.  The 
evidence  was  that  the  wire  was  soft  and  not 
likely  to  chip,  and  so  was  the  metal  of  which 
the  utensil  in  course  of  making  was  com- 
posed. It  often  occurs  in  the  trial  of  a  law- 
suit that  the  triors  of  fact  must  reach  a  con- 
clusion from  reasoning  upon  probabilities, 
withont  positive  proof.  Here  was  sufQcient 
proof  In  this  case  to  Justify  a  Jury  In  con- 
eluding  that  it  was  a  small  chip  from  that 
hammer  that  destroyed  the  plaintitTs  eye. 
The  court  committed  no  error  in  giving  the 
case  to  the  Jury. 

3.  The  instructions  given  both  for  plaintiff 
and  defendant  correctly  state  the  law  of 
the  case,  except  the  sixth  instruction  for  de- 
fendant, which  is  too  general.  But  the  sec- 
ond instruction  asked  by  the  defendant  and 
refused  was  also  a  correct  statement  of  the 
law  on  the  point  it  referred  to,  and  was  not 
covered  by  any  other  instruction.  That  in- 
struction is  as  follows:  "(2)  The  court  in- 
structs the  Jury  that  If  they  believe  from  the 
evidence  that  the  only  tool^  used  by  this 
plaintiff  to  perform  his  work  were  a  hammer 
and  a  mandrel,  and  that  said  tools  were  rea- 
sonably safe  and  suitable  tools  for  the  plain- 
tiff to  use  in  the  performance  of  his  duties, 
but  that  this  plaintiff  used  the  hammer  in 
80  careless  a  manner  as  to  strike  the  mandrel 
instead  of  the  wire  handle  of  the  utensil,  and 
thereby  caused  a  piece  of  the  hammer  to 
chip  oS  and  fly  up  and  strike  him  In  the  eye, 
thus  causing  the  injury,  then  the  plaintiff 
himself  was  negligent,  and  cannot  recover." 
The  court  may  have  refused  that  instruction 
on  the  ground  that  there  was  no  evidence  to 
show  that  the  plaintiff  struck  the  mandrel 
instead  of  the  wire.  There  was  no  positive 
evidence  that  such  was  the  fact,  but  there 
was  evidence  from  which,  if  deemed  suffi- 
cient by  the  triors,  they  might  lawfully  have 
drawn  that  inference.  The  testimony  of  the 
experts.  Including  the  plaintiff's  expert,  was 
that  the  hammer  could  not  break  by  hitting 
the  wire,  but  would  break  by  hitting  the 
mandrel.  Against  this  was  the  positive  testi- 
mony of  the  plaintiff  and  Loewe  that  he 
stmck  the  wire,  and  not  the  mandrel,  when 
the  chip  flew;  but  the  Jury  were  not  obliged 
to  believe  them,  in  the  face  of  the  experts 
who  said  that  that  could  not  result  The 
instruction  does  not  mean  that  the  plaintiff 
cannot  recover  if  the  chip  was  caused  to 
fly   by   striking  the   mandrel,   unconnected 


with  any  idea  of  negligence  on  iia  part. 
There  was  some  testimony  tending  to  show 
that  striking  the  mandrel  was  sometimes  in- 
evitable, and,  if  that  is  so,  then,  even  if  the 
plaintiff  struck  the  mandrel,  but  without 
negligence  on  his  part,  and  the  chip  result- 
ed from  a  defect  in  the  hammer  which  ren- 
dered it  not  reasonably  safe,  the  plaintiff 
wonld  not  be  precluded.  And,  on  the  other 
hand,  if  the  striking  of  the  mandrel  and  the 
ilying  of  the  chip  are  sometimes  accidents 
inevitable,  without  either  negligence  of  the 
operator  or  defect  in  the  implement,  then  the 
consequence  is  a  risk  of  the  employment,  and 
it  is  damage  without  injury.  But  under  this 
instruction  the  Jury  are  directed  to  find  for 
the  defendant  if  the  hammer  was  a  reason- 
ably safe  tool,  and  the  chip  resulted  from 
negligence  in  striking  the  mandrel.  The 
court  erred  in  refusing  that  Instruction.  The 
defendant's  sixth  instruction  should  have. 
been  refused,  because  it  does  not  refer  to  any 
act  of  the  plaintiff  which  would  constitute 
negligence,  but  authorized  a  verdict  for  de- 
fendant if  the  Jury  should  find  that  the  plain- 
tiff was  careless  in  any  respect.  An  Instruc- 
tion shonld  authorize  a  finding  of  negligence 
only  when  it  specifies  the  act  which  the  Jury 
Is  to  find  the  party  committed,  and  which 
act  constitutes  negligence. 

The  only  error  we  find  in  the  record  of 
which  the  appellant  can  complain  is  the  re- 
fusal of  its  second  instruction  above  men- 
tioned. For  this  error  the  judgment  is  re- 
versed, and  the  cause  remanded  to  the  cir- 
cuit court  to  be  retried  according  to  the  law 
as  herein  repressed. 

BRACE,  P.  J.,  and  MARSHALL,  J.,  con- 
cur. BOBINSOX,  J.,  is  of  the  opinion  that 
the  judgment  should  be  reversed  without  re- 
manding. 


LADD  v.  FORSBa 

(Supreme  Court  of  Missouri,  Division  No.  1. 

June  12,  1001.) 

spbciaIj  judgb;— appointment. 
Under  Rev.  St.  1880,  g  3327,  providing 
that  the  parties  to  an  action  may  agree  on  a 
special  jadge;  and  seation  3323,  that  when  the 
judge  is  disqualified  a  special  judge  may  be 
elected  or  agreed  on,  proceedings  before  a 
special  judge,  agreed  on  whea  the  regular 
Judge  is  present  and  in  no  manner  disqualified, 
are  void. 

Appeal  from  circuit  court,  Charlton  county; 
C.  B.  Crawley,  Special  Judge. 

Action  by  Julia  A.  Ladd  against  S.  S.  For- 
see.  From  a  judgment  for  defendant,  plain- 
tiff appeals.     Reversed. 

Kinley  &.  Kinley,  for  appellant  R.  B.  Oar- 
nett  and  S.  P.  Forsee,  for  respondent 

MARSHALL,  J.  This  is  an  action  in  eject- 
ment to  recover  the  N.  %  of  lot  71  in  Carl- 
ton Place,  an  addition  to  Kansas  City.  The 
petition  is  In  the  usual  form.    The  answer  la 
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In  four  parts:  (1)  A  general  denial;  (2)  a 
plea  that  the  plaintiff  Is  not  the  real  party 
In  Interest;  (3)  the  pendency  of  a  prior  eject- 
ment suit  between  the  same  and  other  parties 
for  the  recovery  of  the  same  premises;  (4)  an 
outstanding  title,  superior  to  plaintiff's,— with 
a  prayer  for  the  cancellation  of  the  plaintiff's 
deed,  as  a  cloud  upon  the  title  of  such  owner 
of  the  outstanding  title.  The  reply  Is  a  plea 
of  res  adjudlcata  as  to  the  matters  set  out 
In  the  defendant's  fourth  plea,  but  the  alleged 
owner  of  the  outstanding  title  is  not  averred 
to  have  beea  a  party  to  the  action  wherein 
such  matters  are  claimed  to  have  been  ad- 
judicated. The  suit  was  begun  in  Jackson 
county,  and  the  venue  afterwards  changed  to 
Chariton  connty.  The  case  came  on  for  trial 
on  January  19,  1898,  during  the  regular  Jan- 
uary term,  1896,  of  the  Charlton  circuit  court 
Hon.  W.  W.  Rucker  was  at  that  time  the 
regularly  elected  and  qualified  Judge  of  that 
court,  and  had  been,  and  was  then,  engaged 
In  holding  said  term  of  said  court,  and  con- 
tinued so  to  do  during  the  whole  of  said 
term.  But,  pursuant  to  a  practice  that  for- 
merly obtained  In  that  and  perhaps  other 
circuits,  withont  disqualifying  Judge  Rucker 
in  any  manner,  the  parties,  by  agreement 
among  themselves,  selected  C.  B.  Crawley,  a 
member  of  that  bar,  as  special  Judge.  He 
qualified  as  such  special  Judge,  and  tried  the 
case.  After  hearing  the  evidence  at  the  Jan- 
uary term,  the  special  Judge  took  the  case 
under  advisement,  and  at  the  adjourned  July 
term,  1898,  during  the  session  of  the  court 
which  the  regular  Judge  was  holding,  raider- 
ed  a  Judgment  for  the  defendant.  No  in- 
structions were  asked  or  given  on  either  side. 
Afterwards  the  plaintiff  perfected  Ijiis  ap- 
peal, all  the  proceedings  being  had  before  the 
special  Judge. 

In  the  view  we  take  of  this  case,  it  is  not 
necessary  or  proper  to  refer  to  the  merits  of 
the  case;  for  it  Is  apparent  that  the  case  falls 
within  the  rale  laid  down  in  Bank  v.  Gra- 
ham, 147  Mo.  KO,  48  S.  W.  910,  and  that 
the  special  Judge  never  acquired  any  Juris- 
diction to  hear  and  determine  the  case,  and 
hence  the  Judgment  is  a  nullity,  and  the  case 
must  be  treated  as  If  it  bad  never  been 
tried,  but  was  still  pepding  in  the  circuit 
court  of  Charlton  connty.  There  is  nothing 
In  this  record  to  show  any  inability  of  the 
regular  Judge,  through  sickness,  absence,  or 
any  other  cause,  to  try  the  case;  and  It  was 
expressly  held  in  Bank  v.  Graham,  supra, 
that  such  Inability  "Is  the  Indubitable  predi- 
cate of  any  acquisition  of  Jurisdiction  by  any 
special  Judge,  whether  elected  or  agreed  upon 
in  accordance  with  section  3323,  Rev.  St  1889. 
or  agreed  upon  by  the  parties  in  accordance 
^ith  section  3327,  Td."  The  fact  that  the 
question  arose  in  that  case  on  prohibition, 
while  here  it  appears  on  appeal,  in  no  man- 
ner varies  the  rule  then  announced.  In  both 
cases  the  special  Judge  was  selected  by  the 
agreement  of  the  parties,  when  the  re^lar 
Judge  was  present  and  in  no  manner  disqual- 


ified to  act;  and  here,  as  always,  it  most 
follow  that  the  parties  cannot  confer  juris- 
diction upon  a  court  or  a  special  Judge  by 
consent  nor  by  agreement  except  when  and 
in  the  manner  prescribed  by  law.  Failing  in 
such  necessary  requirements,  the  Judgment 
rendered  by  a  person  so  selected  as  a  spaclal 
Judge  has  no  legal  force  or  vitality.  The 
facts  appear  in  the  record  before  us,  and, 
thus  appearing,  there  is  no  room  for  the  In- 
dulgence of  any  presumption.  Especially  is 
it  Impossible  to  presume  that  an  ofBcer  did 
bis  duty,  and  that  he  acted  as  the  law  re- 
quires, when  the  record  affirmatively  shows 
that  the  person  acting  as  a  special  Judge 
was  never  a  special  Judge,  In  contemplatimi 
of  law,  and  the  regular  Judge  was  not  dis- 
qualified, or  att^npted  to  be  disqualified,  by 
the  parties  or  the  Judge  himself,  to  act  and 
try  tile  cause.  The  delay  in  the  final  de- 
termination of  the  case  which  results  from 
this  holding  arises  from  the  act  of  the  imut- 
ties  themselves,  and  grew  out  of  a  practice 
in  that  circuit  which  was  not  authorized  by 
law.  For  these  reasons,  the  Judgment  is  re- 
versed, and  the  cause  remanded,  without 
costs,  to  the  circuit  court  of  Chariton  county, 
to  be  tried  as  if  no  trial  thereof  had  ew 
been  attempted  to  be  had  before  such  special 
Judge.    All  concur. 


CHAPMAN  et  al.  v.  McGRATH  et  al. 
(Supreme  Court  of  Missouri,   Division  No.   2. 

May  21,  1901.) 

HOMBSTKAD— DESCENT  OF   WIDOWS   HOMB- 

STBAD  TO  HEIRS— 8TATUTBS. 

Rev.  St.  1889,  §  5485,  provides  that  the 
homestead  of  every  housekeeper  or  head  of  a 
family,  of  a  certain  value,  in  cities  of  a  cer- 
tain size,  shall  be  exempt  from  attachment 
and  execution;  and  section  6439  prescribes  that 
If  an7  such  housekeeper  or  head  of  a  family 
shall  die,  leaving  a  widow  or  any  minor  chil- 
dren, his  homestead,  to  the  limited  value,  shall 
pass  to  and  vest  in  such  widow  or  children,  or. 
If  there  be  both,  to  such  widow  and  children, 
and  shall  continue  for  their  benefit  witiiont 
being  subject  to  the  payment  of  the  debts  of 
the  deceased,  until  the  youngest  child  shall  at- 
tain its  legal  majority,  and  until  the  death  of 
such  widow.  Held,  that  a  homestead  acquired 
by  a  widow  does  not  descend  on  her  death  to 
her  minor  children,  but  descends  to  her  heirs, 
subject  to  the  payment  of  her  debts. 

Appeal  from  St.  Louis  circuit  court;  L.  B. 
Valliaut  Judge. 

KJectment  by  George  M.  Chapman  and  oth- 
ers against  P.  McGrath  and  others.  Ftom  a 
Judgment  in  favor  of  plaintiffs,  defendants 
appeal.    Reversed. 

This  is  an  action  of  ejectment  for  the  pos- 
session of  a  tract  of  land  in  the  city  of  St 
Louis,  described  as  follows,  to  wit:  Lot  6  of 
city  block  1077,  having  a  front  of  26  feet  on 
the  south  line  of  University  street,  and  a 
depth  southwardly  of  same  width  of  146  feet 
4^  Inches  to  a  public  alley,  on  wbi«!ii  lot 
there  is  erected  a  two-story  dwelling  bouse, 
known  as  "No.  2630  University  Street"  all 
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of  file  value  of  not  esceedlng  $2,600.  Tbe 
plalntifTs  are  tbe  minor  children  of  Mary  T. 
Chapman,  deceased,  and  sue  by  their  next 
friend,  Thomas  M.  Qulnn.  Their  mother  pur- 
chased the  property  on  the  14tb  day  of  Sep- 
tember, 1896,  and  received  a  deed  of  that 
date  therefor,  which  was  recorded  In  the 
office  of  recorder  of  deeds  In  the  city  of  St. 
Louis  on  September  IT,  1896.  At  the  time  of 
the  purchase  of  the  property  she,  together 
with  her  minor  children,  the  plaintiffs  here- 
in, took  possession  of  it,  and  occupied  it  as 
their  homestead  until  the  4th  day  of  October, 
1897.  On  the  14th  day  of  September,  1896, 
Mrs.  Chapman  executed  to  Frederick  A.  Ba- 
con, ti-ustee,  a  deed  of  trust  by  which  she 
conveyed  to  him  the  prc^erty  In  question,  and 
delivered  to  him  possession  thereof,  to  secure 
to  John  T.  Malter  $000  and  notes  for  the 
Interest  Mary  T.  Chapman  died  November 
10,  1886.  Her  estate  was  thereafter  taken 
charge  of  by  W.  C.  Richardson,  public  ad- 
ministrator of  said  dty,  who  thereafter.  In 
pursuance  of  an  order  of  the  probate  court  of 
said  city,  sold  said  property  for  the  payment 
of  debts  allowed  against  the  said  estate,  and, 
in  accordance  with  said  sale,  executed  to  one 
F.  A.  Hinners  a  deed  to  said  property,  in 
which  is  recited  tbe  order  of  the  probate 
court  of  the  dty  of  St.  Louis  made  at  its 
June  term,  1897,  directing  said  administrator 
to  sell  tbe  land  in  question  at  private '  sale, 
and  the  steps  taken  by  him  in  carrying  out 
said  order,  the  sale  of  the  property  to  F.  A. 
Hinners  for  the  sum  of  $1,200,  his  report  of 
sale  at  the  next  term  of  the  probate  court, 
and  the  approval  thereof  by  the  court  Hin- 
ners thereafter  sold  the  pr(H)erty  to  the  de- 
fendants McGrath  for  the  sum  of  $2,100,  and' 
on  the  4tb  day  of  October,  1807,  his  wife 
Joining  with  him,  "executed  to  them  a  deed 
conveying  to  them  said  property;  and  within 
a  few  days  thereafter  defendants  took  pos- 
session of  It,  and  have  continued  therein  ever 
since.  The  deed  of  trust  was  released  on 
the  margin  of  the  record  on  the  5th  day  of 
October,  1897.  The  rents  and  profits  were 
shown  to  be  $20  per  month.  To  the  evidence 
establishing  these  facts  defendants  Interpos- 
ed a  demurrer,  which  was  refused  by  the 
court,  and  judgment  rendered  In  favor  of 
plaintiffs  for  the  possession  of  the  property 
and  $180  damages.    Defendants  appeaL 

Kehr  &  TIttmann,  for  appellants.    F.  &  Ed. 
h.  Uottschalk,  for  respondents. 

BUBGESS,  3.  (after  stating  the  facts).  The 
question  upon  which  this  case  turns  Is  as  to 
whether  or  hot  upon  the  death  of  Mrs.  Chap- 
man her  minor  children  succeeded  to  her 
homestead  rights  In  the  property  in  question. 
If  so,  the  Judgment  must  be  affirmed.  By 
section  543S,  Rev.  St  1889,  it  is  provided  that 
the  homestead  of  every  housekeeper  or  head 
of  a  family,  of  the  value  of  not  more  than 
$3,000,  In  cities  having  a  population  of  over 
100,000,  shall  be  exempt  from  attachment  and 
(BS.W.-68 


execution  as  therein  provided;  and  by  section 
5439,  Id.,  it  is  provided  that  "If  any  such 
housekeeper  or  head  of  a  family  shall  die 
leaving  a  widow  or  any  minor  children,  his 
homestead  to  the  value  aforesaid  shall  pass 
to  and  vest  In  such  widow  or  children,  or  If 
there  be  both,  to  such  widow  and  children, 
and  shall  continue  for  their  benefit  without 
being  subject  to  the  payment  of  the  debts  of 
the  deceased,  unless  legally  charged  thereon, 
in  his  lifetime,  until  the  youngest  child  shall 
attain  its  legal  majority,  and  until  the  death 
of  such  widow,  and  such  homestead  shall, 
upon  the  death  of  such  housekeeper  or  head 
of  a  family,  be  limited  to  that  period."  It 
will  be  observed  that  while  the  statute  pro- 
vides that  If  such  housekeeper  or  head  of  a 
family  shall  die,  leaving  a  widow  or  any 
minor  children,  his  homestead  shall  pass  to 
and  Invest  in  such  widow  and  children,  It 
contains  no  such  provision  with  respect  to 
the  minor  children  where  the  widow  herself 
acquires  the  title  to  the  homestead;  and  as 
the  homestead  right  Is  a  statutory  right  and 
it  makes  no  provision  for  Its  continuation  lu 
any  other  person,  it  is  terminated  upon  the 
death  of  the  widow,  and  descends  to  her 
heirs,  subject  to  the  payment  of  her  debts. 
In  Keyte  v.  Peery,  25  Mo.  App.  3&4,  it  was 
held  that  if  a  married  woman  owns  land  by 
general  title,  which  she  occupies  as  a  home- 
stead, and  dies,  leaving  a  husband  and  minor 
children,  there  Is  no  provision  of  law  for  the 
continuation  of  the  homestead  in  either  the 
husband  or  children;  that  homestead  succes- 
sion has  nothing  to  uphold  It  but  the  force  of 
positive  statute  law;  that  Instances  of  home- 
stead secured  to  a  person  while  living,  as 
bead  of  a  family,  but  not  carried  by  succes- 
sion to  family  after  death,  are  limited  to 
statutory  provisions.  The  same  principle  was 
announced  by  this  court  in  Richter  v.  Bohn- 
sach,  144  Mo.  517,  46  S.  W.  74S,  wherein  it 
Is  held  that  under  the  statutes  of  this  state 
a  husband  has  no  homestead  in  his  wife's 
lauded  estate,  in  which  he  has  no  curtesy  and 
no  legal  or  equitable  or  marital  Interest  of 
any  kind.  The  same  rule  Is  announced  in 
the  recent  case  of  Casler  v.  Gray  (Mo.  Sup.) 
60  S.  W.  1032.  The  question  Is  not  as  to 
whether  Mrs.  Chapman  was  a  housekeeper  or 
the  head  of  a  family,  and  by  reason  thereof 
the  property  In  question,  when  occupied  by 
her  with  her  family  as  a  homestead,  exempt 
from  attachment  and  sale  under  execution; 
but  it  Is  as  to  whether  or  not  the  plaintiffs, 
who  are  her  minor  children,  succeeded  to 
her  homestead  rights  upon  her  death.  That 
tbe  statute  makes  no  provision  for  ihe  suc- 
cession of  the  homestead  on  the  death  of  a 
widow  having  minor  children  is  too  plain  for 
argument  but  plaintiffs  insist  that  Inasmuch 
as  a  widow  may  have  a  homestead.  If  a 
housekeeper  or  tbe  head  of  a  family,  under 
section  5435,  supra,  section  5439,  snpra, 
should  be  construed  to  read  as,  "If  any  such 
housekeeper  or  head  of  a  family  shall  die 
leaving    •     •     •     any  minor  children,  her 
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bomeatead  to  the  value  aforesaid  shall  pass 
to  and  vest  In  such  •  •  •  children,"  etc. 
But  this  would  be  making  the  law,  Instead 
of  construing  It  as  we  find  It,  while  our  duty 
is  restricted  to  the  latter.  Our  conclusion  Is 
that  upon  the  death  of  Mrs,  Chapman  the 
homestead  right  which  was  Invested  by  law 
In  her  ceased,  and  that  plaintiffs  did  not  ac- 
quire such  right  by  succession.  For  reasons 
indicated  we  reverse  the  judgment 

SHERWOOD,  P.  J.,  and  GANTT,  J.,  con- 
cur. 


SCHMIDT  et  ui.  t.  ST.  LOUIS  R.  CO. 

(Supreme   Court  of  Missouri,   Division  No.  1. 
June  12,  1901.) 

APPEAL— HARMLESS     ERROR— INSTRUCTIONS- 
ASSUMPTION  OF  PACT— STREET  RAIL- 
ROADS-DUTT  OF  ORIPUAN. 

1.  On  trial  of  an  action  against  a  street-rail- 
way company  for  killing  a  child  on  the  track, 
a  certain  ordinance  of  the  city,  requiring  grip- 
men  on  the  first  appearance  of  danger  to  per- 
sons on  the  track  to  stop  the  car  In  the  shortest 
time  possible,  was  introduced  over  objections 
of  defendant.  Thereafter,  on  request  of  plain- 
tiff's attorney,  the  court  instructed  that  such 
ordinance  had  no  application  to  the  case,  and 
was  withdrawn  from  the  consideration  of  the 
jury  at  the  reaoest  of  plaintifF,  inasmuch  as 
there  was  no  claim  that  defendant's  gripman 
did  not  stop  the  car,  after  discovering  the  dan- 
ger, in  the  shortest  time  possible.  Held,  any 
error  in  admitting  the  ordinaace  is  harmless. 

2.  Where,  In  an  action  against  a  street-rail- 
way company  for  killing  a  child  on  the  track, 
the  father  testified  that  the  child  was  9  years 
old,  and  such  testimony  was  not  contradicted, 
and  witnesses  all  refer  to  her  as  a  young  child 
and  a  little  ^irl,  there  was  no  error  in  assum- 
ing, in  the  instructions  given,  that  the  child 
was  9  years  old. 

3.  Where,  under  the  evidence  as  given  by 
defendant's  witnesses  ia  an  action  to  recover 
for  the  death  of  a  child  killed  on  a  street-car 
track,  it  was  the  plain  duty  of  the  gripman  to 
have  sounded  his  gong,  an  instruction  charging 
the  gripman  with  that  duty  was  not  erroneous, 
in  that  it  failed  to  set  out  all  the  evidence  in- 
troduced by  both  parties  establishing  the  neces- 
sity of  such  an  act  on  his  part. 

4.  An  instruction  that  it  is  the  duty  of  a 
gripman  to  be  watchful,  where  he  has  reason 
to  anticipate  the  sudden  appearance  of  children 
on  the  track,  and  to  find  for  plaintiff  if  the 
gripman  was  not  so  managing  the  car  as  to 
be  able  to  stop  it  quickly  when  a  child  appear- 
ed on  the  track,  is  not  inconsistent  with  a 
statement  that  plaintiff  did  not  base  any  charge 
of  negligence  on  the  failure  of  the  gripman  to 
stop  it  in  the  shortest  time  and  space  possible. 

Appeal  from  St  liOUls  circuit  court;  James 
E.  Wlthrow,  Judge. 

Action  by  Adams  Schmidt  and  Mary 
Schmidt  against  the  St  Louis  Raihrond  Com- 
pany. Judgment  tor  plaintiffs.  From  an  or- 
der granting  a  new  trial,  they  appeal.  Re- 
versed. 

O^ls  l8  the  second  appeal  In  this  case.  At 
the  trial  out  of  which  this  appeal  arises  the 
pleadings  and  evidence  w^ere  substantially 
the  same  as  In  that  from  which  the  form« 
appeal  came,  and  therefore  for  a  statement  of 


the  case  we  refer  to  the  optnion  on  the  for- 
mer appeal  (Schmidt  v.  Railroad  (To.,  149  Mo. 
269,  60  S.  W.  921),  which,  ft*  the  sake  of 
brevity,  we  will  adopt  withont  repeating  It 
here,  noting  only  points  In  the  proceeding 
peculiar  to  our  present  Inquiry.  During  the 
trial  we  are  now  reviewing,  the  plaintiff  read 
in  evidence  an  ordinance  of  the  city  ap- 
proved April  4,  1889,  authorizing  the  defend- 
ant to  change  its  motive  power  to  cable  or 
electricity,  and  containing  a  clause  as  fol- 
lows: "The  city  of  St  Louis  reserves  the 
right  to  regulate  the  running  of  can  and  the 
rate  of  speed  at  which  cars  shall  be  run  on 
said  railroad."  And  in  that  connection  was 
also  read  the  defendant's  acceptance  of  the 
provisions  of  that  ordinance,  dated  March  4, 
1890.  Then  the  plaintiff  offered  to  read  the 
following  from  the  Revised  Ordinances  of 
1892: 

"Sec.  274.  Every  person,  corporation,  com- 
pany or  copartnership  engaged  In  the  busi- 
ness of  transporting  passengers  from  any 
point  to  any  other  point  within  this  city,  for 
hire,  or  street  railways,  shall  be  subject  to 
all  the  conditions,  stipulations  and  require- 
ments of  this  article." 

"Sec.  1275.  The  following  rules  and  regula- 
tions concerning  the  running  of  street  rail- 
way cars  shall  be  binding  upon  every  person, 
corporation,  company  or  copartnership  tak- 
ing out  license  under  the  provisions  of  this 
article.  •  •  •  Fourth.  The  conductor,  mo- 
torman,  gripman.  driver,  or  any  other  person 
In  charge  of  each  car  shall  keep  a  vigilant 
watch  for  any  vehicles  and  persons  on  foot, 
especially  children,  either  on  the  tra<^  or 
moving  towards  It  and  on  the  first  appear- 
ance of  danger  to  such  persons  or  vehicles, 
the  car  shall  be  stopped  In  the  shortest  time 
and  space  possible." 

The  defendant  "objected  to  the  Introduc- 
tion of  this  ordinance  on  the  ground  that  It 
was  not  shown  that  the  defendant  company 
was  at  the  time  of  the  accident  amenable  to 
subdivisions  1  to  4  of  section  1276,  nor  that 
It  has  any  application  to  defendant"  The 
objection  was  overruled,  exception  taken,  and 
the  ordinance  read.  After  the  defendant  had 
Introduced  its  evidence,  and  the  testimony 
on  both  sides  was  closed,  the  counsel  for 
plaintiff  arose  and  stated  to  the  court  In 
the  presoice  of  the  jury,  "that  plaintiffs 
make  no  claim  that  the  car  which  ran  over 
the  child  was  not  stopped  within  the  short- 
est time  and  space  possible  after  any  of  de- 
fendant's employes  became  aware  of  the 
presence  of  danger,  and  that  plaintiffs  did 
not  base  any  charge  of  negligence  upon  the 
failure  of  the  gripman  In  charge  of  the  car 
to  stop  the  car  In  the  shortest  time  and  space 
possible  after  he  first  became  aware  of  any 
dtinger  to  the  child,  Maggie  Schmidt"  The 
case  was  submitted  to  the  jury  upon  Instruc- 
tions, the  correctness  of  some  of  which  are 
challenged,  and  those  will  be  set  out  herein- 
after, when  we  come  to  consider  the  objec- 
tions nrged  against  them.    There  was  •  rer- 
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diet  for  tbe  plaintiffs  for  |5,000,  which,  upon 
defendant's  motion  for  a  new  trial,  was  set 
aside,  and  a  new  trial  awarded,  from  which 
action  the  plaintiffs  have  taken  this  appeal. 
The  grounds  upon  which  the  court  sustained 
the  motion  for  a  new  trial  were  the  admis- 
sion In  evidence  of  the  fourth  clause  of  sec- 
tion 1275  of  the  Revised  Ordinances,  and  the 
giving  of  instructions  1,  8,  and  4  aslced  by 
tbe  plaintiffs.  Those  are  the  only  features 
of  the  trial  concerning  which  any  complaint 
Is  made  by  the  defendant,  and  the  only  points 
to  which  our  attention  is  drawn  in  tbe  briefs. 

Sale  &  Sale,  for  appellants.  Boyle,  Priest 
ft  Lehmann  and  Geo.  W.  Basley,  for  respond- 
ent. 

VALLIANT,  J.  (after  stating  the  facts).  1. 
When  the  ordinance  in  question  was  offered, 
tbe  objection  to  Its  Introduction  was  placed 
upon  tbe  very  vague  and  Indefinite  ground 
that  tbe  defendant  was  not  amenable  to  It, 
and  that  it  did  not  apply  to  defendant  If 
the  counsel  making  the  objection  had  said, 
as  is  now  said,  that  the  defendant  was  not 
bound  by  the  ordinance,  because  there  was 
no  evidence  to  show  that  it  had  agreed  to  be 
so  bound,  tbe  attention  of  the  court  and  op- 
posing counsel  would  have  been  brought  to 
tbe  point;  but  to  say  that  the  defendant  was 
not  amenable,  or  that  the  ordinance  was  not 
applicable,  is  scarcely  more  definite  than  to 
say  the  testimony  was  Incompetent  and  Im- 
material. Tbe  objection  should  be  specific 
enough  to  inform  tbe  court  and  opposing 
counsel  of  tbe  real  ground  on  which  It  is 
based.  Margrave  v.  Ausmuss,  61  Mo.  566; 
Trimm  v.  Kaboteau,  66  Mo.  407;  Shelton  v. 
Durham,  76  Mo.  434;  Peck  v.  Chouteau,  91 
Mo.  138,  S  S.  W.  677;  Drey  v.  Doyle,  99  Mo. 
450.  12  S.  W.  287.  There  was  testimony, 
however,  to  show  that  the  defendant  bad 
agreed  to  be  bound  by  that  ordinance  When 
the  privilege  to  change  from  horse  power  to 
the  more  dangerous  motor  was  conferred  by 
the  city,  It  was  stipulated  that  the  city  re- 
served the  right  "to  regrulate  the  running  of 
cars  and  the  rate  of  speed,"  etc.,  and  this 
the  defendant  corporation  agreed  to.  It  is 
now  argued  that  that  refers  only  to  the 
speed  of  the  trains,  but  we  think  it  Is  very 
much  more  comprehensive.  To  regulate  the 
running  of  -  the  cars  includes  the  power  to 
prescribe  the  care  that  is  to  be  taken  to  run 
them  through  the  populous  streets  with  as 
little  danger  as  may  be,  consistent  with  a 
reasonable  exercise  of  the  franchise  granted, 
and  the  ordinance  now  complained  of  goes  no 
further.  Murphy  v.  Railway  Co.,  153  Mo.  252, 
54  S.  W.  442,  is  quoted  as  authority  for  tbe 
proposition  that  acceptance  of  the  special  or- 
dinance was  not  acceptance  of  the  general 
ordinance.  But  the  rule  there  laid  down  does 
not  apply  to  the  facts  here.  It-  was  there 
held  that  the  giving  of  bond  to  indemnify 
the  city  against  loss  by  reason  of  the  rail- 
road company's  failure  to  comply  with  tba 


terms  of  general  ordinances  implied  that  the 
company  would  be  bound  by  the  terms  of  all 
ordinances  which  a  failure  to  observe  would 
result  in  damages  to  tbe  city,  but.  since  a 
failure  to  observe  the  ordinance  in  question 
in  that  case  would  not  so  result,  tt  was  not 
covered  by  the  implied  agreement  But  In 
the  case  at  bar  we  have  a  franchise  granted 
by  tbe  city  upon  an  express  condition,  and 
accepted  by  tbe  company  upon  tbe  terms 
granted.  But,  even  without  that  ordinance, 
under  tbe  undisputed  facts  of  this  case,— 
facts  shown  as  well  by  the  testimony  of  the 
defendant  as  by  that  of  tbe  plaintiffs,— tbe 
law  imposed  on  the  defendant's  servant  tbe 
duty  of  keeping  a  vigilant  watch,  and  hold- 
ing its  cars  in  control  to  Stop  in  tbe  shortest 
time  and  space  possible  to  avoid  such  a  ca- 
tastrophe as  resulted.  The  gripman  saw  this 
flock  of  school  children  Just  dismissed  from 
school,  some  on  tbe  sidewalk  and  some  chas- 
ing across  the  street  in  front  of  bis  train. 
He  said  that  two  wagons  were  on  the  track 
In  bis  front  and  a  buggy  to  tbe  east  so  as 
to  shut  out  bis  view  of  the  sidewalk.  Was 
It  not  then,  tbe  dictates,  of  tbe  most  ordinary 
prudence  that  be  should  have  had  his  car 
under  control,  used  whatever  appliances  he 
bad  at  liand  to  sound  the  alarm  of  his  ap- 
proach, and  kept  a  vigilant  watch?  Under 
tbe  undisputed  facts  of  this  case,  the  court 
would  have  been  Justified  in  instructing  the 
Jury  that  such  was  tbe  gripman's  duty  even 
if  there  had  been  no  ordinance.  The  ordi- 
nance In  evidence  therefore  added  nothing 
to  tbe  case  of  which  tbe  defendant  could 
complain.  But  after  tbe  testimony  was  all 
in,  tbe  plaintifTs  counsel,  seeming  to  be  sat- 
isfied that  the  evidence  showed  that  the  grip- 
man  did  stop  the  car  as  soon  as  be  possibly 
could  after  actually  seeing  the  child,  stated 
to  the  court.  In  the  presence  of  the  Jury,  that 
no  claim  of  negligence  In  that  particular  was 
made,  and  asked  an  instruction  to  that  ef- 
fect, which  was  given.  The  Instruction  is  as 
follows:  "(7)  The  Jury  are  Instructed  that 
the  plaintiffs  in  this  case  make  no  claim 
that  the  car  which  ran  over  the  child  waa 
not  stopped  within  the  shortest  time  and 
space  possible  after  any  of  the  defendant's 
employes  became  aware  of  the  presence  of 
danger,  and  that  plaintiffs  do  not  base  any 
charge  of  negligence  upon  the  failure  of  tbe 
gripman  In  charge  of  the  car  to  stop  the  car 
in  the  shortest  time  and  space  possible  after 
he  first  became  aware  of  any  danger  to  the 
child,  Maggie  Schmidt;  and  you  are  there- 
fore Instructed  that  that  portion  of  the  ordi- 
nance of  the  city  of  St  I^ouls  read  in  evi- 
dence which  provides  that  on  the  first  appear^ 
ance  of  danger  to  persons,  either  on  tbe 
track  or  moving  towards  it,  the  car  should  be 
stopped  in  the  shortest  time  and  space  pos- 
sible, has  no  application  to  the  facts  of  this 
case,  and  tbe  Jury  are  Instructed  to  dlsre-  - 
gard  that  portion  of  the  said  ordinance,  and 
that  portion  of  said  ordinance  is  withdravm 
from  your  consideration  at  the  request  of 
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plaintiffs."  The  words  in  italics  at  the  dose 
■were  required  to  be  added  by  the  court  be- 
fore giving  the  InatructLon.  This  act  on  the 
part  of  plaintlfTs'  connsel  was  proper  and 
regular.  The  ordinance  tiad  been  Introduced 
In  evidence  In  the  plaintiffs'  case  In  chief. 
After  the  defendant's  testimony  was  In,  and 
the  plaintiffs'  counsel  was  satisfied  that  it 
showed  that  the  gripman,  after  he  saw  the 
child  In  peril,  had  not  neglected  to  do  any- 
thing that  he  could  do  to  avert  the  danger, 
he  frankly  so  stated,  and  eliminated  that 
point  from  the  case.  He  could  not  have 
lieen  expected  to  do  that  before  he  had  heard 
the  defendant's  evidence,  because  he  could 
not  know  before  to  what  degree  the  evidence 
would  show  that  the  gripman  had  performed 
his  duty  at  that  Juncture.  Therefore,  even 
if  there  had  been  error  in  admitting  the  ordi- 
nance in  evidence,  it  was  obviated  by  the 
statement  of  the  connsel  and  the  instruction 
given,  to  the  extent,  at  least,  of  withdrawing 
from  the  consideration  of  the  jury  that  part 
of  the  ordinance  relating  to  the  duty  of  the 
gripman  after  the  danger  became  apparent, 
leaving  only  the  declaration  that  it  was  his 
duty  to  keep  a  vigilant  watch,  which  duty, 
under  the  circumstances,  the  law  imposed 
Independent  of  the  ordinance.  Winters  v. 
Railway  Co.,  99  Mo.  509,  12  S.  W.  C52,  6  L. 
R.  A.  530;  Hanlon  v.  Railway  Co.,  104  Mo. 
381,  16  S.  W.  233;  Bunyan  v.  Railway  Co., 
127  Mo.  12,  29  S.  W.  842.  There  was  noth- 
ing in  reference  to  the  ordinance  that  Jus- 
tified the  granting  of  a  new  trial. 

2.  The  first  instruction  given  for  the  plain- 
tiffs was  as  follows:  "(I)  Upon  the  Issue  as 
to  whether  the  deceased  was  guilty  of  negli- 
gence contributing  to  her  death,  such  as  will 
prevent  the  plaintiffs  from  recovering  In  this 
case,  the  court  instructs  you  that  the  law 
requires  all  persons  situated  as  deceased, 
Maggie  Schmidt,  was,  when  and  before  the 
accident  happened,  to  exercise  ordinary  care 
and  caution  to  avoid  injury  to  themselves, 
and  that  the  absence  of  such  care  and  cau- 
tion constitutes  negligence.  In  determining, 
however,  whether  the  deceased,  Maggie 
Schmidt,  was  exercising  such  care  and  cau- 
tion, the  jury  should  take  into  consideration 
her  age  and  capacity,  since  the  law  requires 
of  a  child  nine  years  old  only  such  care  and 
caution  as  might  reasonably  be  expected  of 
one  of  her  age  and  capacity  under  similar 
circumstances.  If,  therefore,  you  find  that 
the  deceased,  Maggie  Schmidt,  in  going  upon 
defendant's  track,  was  using  that  degree  of 
care  which,  In  the  ordinary  experience  of 
mankind,  was  to  be  expected  of  one  of  her 
age  and  capacity  under  similar  circumstan- 
ces, then  she  was  not  guilty  of  negligence, 
witiiin  the  meaning  of  the  law  and  these  in- 
structions. The  court  further  Instructs  you 
that  the  burdens  of  proving  that  the  deceas- 
ed, Maggie  Schmidt,  was  guilty  of  negligence 
contributing  to  her  death,  is  upon  the  de- 
fendant" The  objection  offered  to  this  ia 
that  it  assumes  that  the  child  was  9  years 


old.  A  fact  which  is  really  In  dispute  should 
never  be  assumed  in  an  instruction,  but  a 
minor  point,  about  which  there  ia  no  dis- 
pute, which,  though  technically  in  Issue.  Is 
virtually  conceded,  may  sometimes  be  assum- 
ed without  rendering  the  instruction  reversi- 
ble error.  In  this  case  the  only  evidence  as  to 
the  child's  age  was  given  by  her  father,  who 
said  she  was  9  years  old.  There  was  no 
question  or  contradiction  of  that  She  was 
spoken  of  by  the  witnesses  for  defendant 
as  well  as  for  plaintiff,  as  a  young  child,  and 
"the  little  girl,"  all  through  the  trial  The 
defendant  refers  to  her  as  such  in  the  in- 
structions it  asked.  The  exact  age  of  the 
child  was  not  made  a  point  of  dispute,  and  a 
year  or  two  younger  or  older  would  have 
made  no  difference  in  the  case.  On  the  point 
of  the  child's  contributory  negligence,  the 
court  gave  an  instruction  at  the  request  of 
the  defendant  which  was,  in  effect  that  if 
she  was  old  enough  to  know  that  If  she  got 
in  front  of  an  approaching  car,  she  was  lia- 
ble to  get  hurt,  her  negligence  would  defeat 
a  recovery.  If  that  were  the  test  of  discre- 
tionary age,  there  would  be  no  use  in  at- 
tempting to  draw  any  distinction  between 
the  negligent  act  of  the  child  large  enough 
to  be  out  of  Its  nurse's  arms  and  that  of  an 
adult  person.  That  instruction  of  defendant's 
was  more  favorable  to  it  than  the  law  au- 
thorized. The  defendant  has  nothing  to 
complain  of  on  account  of  plaintiffs'  first  in- 
struction. 

3.  The  third  instruction  is:  "(3)  The  court 
instructs  the  jury  that  it  was  the  duty  of  the 
defendant's  gripman  to  sound  his  gong  or 
bell  when  approaching  Lemp  avenue,  so  as 
to  Rive  notice  to  persons  desiring  to  cross 
said  street  of  the  approach  of  the  train  of 
cars;  and  If  you  find  from  the  evidence  toat 
said  gripman  failed  to  sound  his  gong  or 
bell,  or  give  any  other  warning,  when  ap- 
proaching said  avenue,  and  that  but  for  his 
failure  to  so  sound  his  gong  or  bell  or  give 
such  warning,  the  accident  complahied  of 
^youId  not  have  happened,  your  verdict 
should  be  for  the  plaintiffs,  unless  you  also 
find  from  the  evidence  that  Maggie  Scbmldt, 
at  the  time  she  was  killed  by  defendant's 
cars,  was  not  using  that  degree  of  care  In 
going  upon  defendant's  track  which,  in  the 
ordinary  experience  of  mankind,  was  to  be 
expected  of  a  girl  of  her  age  and  capacity 
under  the  circumstances  shown  in  the  evi- 
dence." The  complaint  of  this  instruction 
is  that  it  declares  it  to  have  been  the  duty 
of  the  gripman  to  sound  his  gong  or  bell 
on  approaching  Lemp  avenue,  and  that  If  ht 
failed  to  do  so,  and  the  Injury  resulted  In 
consequence,  the  defendant  was  liable.  The 
argument  for  resiiondent  is  that  there  Is  no 
statute  or  other  positive  law  requiring  a 
street-railroad  gripman  to  ring  his  bell  or 
gong  at  the  approach  of  a  street  crossing, 
and  therefore  whether  it  was  Incumbent  on 
this  gripman  to  have  done  so  on  this  occa- 
sion depends  on  the  circumstances  of  the 
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case,  and  was  a  qnestion  of  fact  for  the 
Jory.  The  learned  counsel  say:  "We  do  not 
say  that  there  may  not  arise  circumstances 
which  will  make  It  the  duty  of  street-rail- 
way companies  to  sound  a  bell  when  ap- 
proaching a  street  crossing.  But  we  do  con- 
tend that  such  a  duty  is  not  an  absolute  one 
Imposed  by  the  law  in  other  cases  than 
where  proper  care  for  the  safety  of  others 
require  it."  The  learned  counsel  are  cor- 
rect in  the  abstract  proposition  of  law  as  stat- 
ed. There  is  no  statute  making  It  the  dnty 
of  the  gripman  to  sound  the  gong  or  bell 
at  the  approach  of  a  street  crossing,  and 
there  is  no  law  making  a  fallnre  to  do  so 
negligence  per  se.  Such  failure  becomes 
negligence  only  when  the  circumstances  ren- 
der the  ringing  of  the  bell  necessary,  and,  if 
the  circumstances  are  in  dispute,  whether 
the  occasion  Is  such  as  calls  for  the  sounding 
of  the  bell  Is  a  question  of  fact  for  the  Jury. 
Now,  If.  Instead  of  instructing  the  Jury  as 
the  court  In  this  case  did,  that  it  was  the 
duty  of  the  gripman  to  ring  the  gong  or  bell 
as  he  approached  Lemp  avenue,  the  court 
had  said  that  if  the  Jury  find  from  the  evi- 
dence that  this  train  of  cars  was  passing 
north  on  Broadway,  on  down  grade,  at  the 
rate  of  twelve  miles  an  hour;  that  there  was 
a  flock  of  school  children  on  the  street.  Just 
dismissed  from  school  for  the  noon  recess, 
some  chasing  across  the  street  In  front  of  the 
train,  and  some  on  the  sidewalk;  that  wag- 
ons and  a  buggy  obstructed  the  grlpman's 
view  of  the  sidewalk  to  the  east,  and  ob- 
structed a  view  of  the  car  by  persons  on  the 
sidewalk;  that  Lemp  avenue  ran  out  of 
Broadway  to  the  west,  between  Marine  ave- 
nue and  President  street,  so  that.  If  any  of 
those  children  on  the  east  sidewalk  were 
aiming  for  L«mp  avenue,  they  would  cross 
Broadway  at  that  point;  and  If  the  Jury 
should  also  find  from  the  evidence  that  the 
defendant's  grip  car  was  furnished  with  a 
bell  or  gong,  as  the  means  of  giving  warn- 
ing of  the  approach  of  the  train;  then  it 
was  the  duty  of  the  gripman,  under  thoae 
conditions,  to  sound  the  gong  as  he  approach- 
ed  I.emp  avenue,  and  if  be  failed  to  do  so, 
and  If  by  his  failure  the  accident  occurred, 
the  defendant  was  liable,— the  Instruction 
would  have  been  without  reproach,  under 
the  role  as  stated  by  the  learned  counsel. 
But  Is  it  the  duty  of  the  court  to  require 
the  Jury  to  find  facts  that  are  undisputed 
and  established  by  the  evidence  of  both 
sides?  The  facts  stated  in  the  hypothetical 
Instruction  above  given  were  testified  to  by 
the  defendant's  gripman  and  other  witnesses. 
Even  If  we  were  to  carry  the  rule  forbidding 
the  assuming  of  facts  which  the  pleadings 
put  In  Issue  to  the  extent  of  holding  that 
an  instruction  given  at  the  request  of  one 
party  should  not  assume  facts  which  the  tes- 
timony of  the  other  party  tends  to  estab- 
lish, still  the  appellate  court  would  not  be 
Justified  In  reversing  a  Judgment  on  account 
of  snch  a  technical  error  not  "materially  af- 


fecting the  merits  of  the  action."  Rev.  St 
1880,  {  866.  We  think,  under  the  unquestion- 
ed circumstances  of  this  case,  it  was  the 
dnty  of  the  gripman  to  have  sounded  his 
gong  on  the  approach  of  Lemp  avenue;  and 
the  inference  is  strong  that  if  he  had  done 
so  the  child,  who  according  to  the  grlpman's 
own  evidence,  probably  could  not  see  the  car, 
on  account  of  the  buggy,  would  have  heard 
the  gong,  and  would  not  have  run  into  the 
danger.  We  see  no  error  In  that  Instruc- 
tion. 

4.  The  fourth  instruction  given  for  plain- 
tiffs Is:  "(4)  The  court  instructs  the  Jury 
that  the  law  requires  that  the  defendant's 
servants  should  be  watchful  to  see  that  tlie 
way  is  clear  in  the  direction  In  which  the 
train  is  going,  and  that,  where  they  have 
reason  to  anticipate  the  sudden  and  unex- 
pected appearance  of  children  upon  or  ap- 
proaching the  track,  they  should  so  manage 
the  grip  and  brakes  of  the  cars  as  to  be  able 
to  stop  the  cars  quickly  and  readily,  should 
occasion  require.  If,  therefore,  under  all  the 
circumstances  detailed  in  the  evidence,  you 
find  that  there  was  reason  to  anticipate  the 
sudden  and  unexpected  appearance  of  chil- 
dren npon  or  approaching  the  track  at  the 
intersection  of  Lemp  avenue  with  Broadway, 
and  you  further  find  that  defendant's  serv- 
ants in  charge  of  its  train  of  cars  were  not 
80  managing  its  grip  and  brakes  so  as  to  be 
able  to  stop  said  train  quickly,  should  occa- 
sion require,  and  you  further  find  that  the 
death  of  the  plaintiffs'  daughter  was  caused 
by  the  failure  of  defendant's  servants  to  so 
manage  said  grips  and  brakes,  then  your 
verdict  must  be  for  the  plaintiffs,  unless  you 
should  also  find  from  the  evidence  that  Mag- 
gie Schmidt,  at  the  time  she  was  killed  by 
defendant's  cars,  was  not  using  that  degree 
of  care  In  going  upon  defendant's  tracks 
which,  in  the  ordinary  experience  of  man- 
kind, was  to  be  expected  of  a  girl  of  her  age 
and  capacity  under  the  circumstances  shown 
in  the  evidence."  The  Insistence  Is  that  this 
instruction  Is  inconsistent  with  instruction 
No.  7,  above  quoted,  and  commented  on  In  the 
first  paragraph  of  this  opinion,  and  incon- 
sistent with  the  statement  of  plaintiff's  coun- 
sel that  he  "did  not  base  any  charge  of  neg- 
ligence upon  the  failure  of  the  gripman  in 
charge  of  the  car  to  stop  it  In  the  shortest 
time  and  space  possible."  The  statement  of 
the  counsel  referred  to,  and  the  instruction 
given  in  pursuance  of  It,  had  reference  only 
to  that  part-of  the  ordinance  which  required 
the  gripman  to  stop  the  car  In  the  shortest 
time  and  space  possible  after  the  danger 
was  seen.  But  this  Instruction  has  refer- 
ence only  to  the  duty  of  the  gripman  in 
keeping  a  lookout  for  danger  and  holding  his 
machine  In  control.  Surely  it  cannot  be  con- 
tended that,  under  the  circumstances  of  this 
case,  it  was  not  the  duty  of  the  gripman  to 
be  on  the  lookout  and  have  the  appliances 
for  the  control  of  the  train  in  hand.  Trae, 
when  he  was  going  down  that  grade  at  12 
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miles  an  boor,  with  brakes  off  and  gong  si- 
lent, either  nnobservant  of  the  children  or 
indifferent  to  their  danger,  and  the  littie  girl 
suddenly  appeared  from  behind  the  bnggy, 
he  used  everj  means  at  hand  then  to  avort 
the  danger,  and  stopped  fn  the  shortest  time 
and  space  possible.  But  this  instruction  re- 
lates to  his  dnty  before  that  crisis  was 
reached.  The  testimony  showed  that  the 
pedestrians  generally.  Including  the  school 
children  going  from  Broadway  into  Lemp 
avenue,  passed  on  the  sldewallt  on  the  east 
side  of  Broadway  until  they  came  opposite 
the  Intersection  of  Lemp  avenue,  and  then 
crossed  over,  as  this  child  was  evidently 
aiming  to  do.  If  the  gripman  had  been  on 
the  lookout,  as  this  instruction  said  it  was 
his  duty  to  have  been,  he  would  have  seen 
those  children  on  the  sidewalk;  and  if,  as  he 
said,  the  buggy  ol>8cured  bis  view,  he  ought 
reasonably  to  have  apprehended  that  some 
were  likely  or  liable  to  emerge  from  l>ehind 
that  obstruction  when  the  crossing  for  Lemp 
avenue  was  reached;  and  if  be  had  been  on 
the  watch  then,  and  holding  his  train  in  con- 
trol, the  probabilities  are  that  the  child 
would  not  have  been  killed.  The  language 
of  the  Instruction  Is  criticised  because  it 
makes  it  the  duty  of  the  gnripman  to  antici- 
pate the  unexpected.  That  criticism  Is  tiy- 
percritical. 

The  verdict  was  unquestionably  for  the 
right  party,  and  there  was  no  error  commit- 
ted which  would  Justify  the  setting  of  it 
aside.  The  judgment  is  reversed,  and  the 
cause  remanded  to  the  circuit  court,  with  di- 
rections to  overrule  the  motion  for  a  new 
trial,  and  enter  judgment  for  the  plaintiffs 
in  accordance  with  the  verdict 

BRACE,  P.  J.,  and  ROBINSON,  J.,  con- 
cur; MARSHALL^  J„  in  the  result 


CRAWFORD  T.  J0NB8. 
(Snpnme  Court  of  Miasonri,  Division  No.  1. 

June  12,  1001.) 
TRUSTS— RBSULTINO  TRUST— ESTABUSHUBNT 
—BVIDBNCE—SUFE'ICIBNCT— JUDGMENT 
—LIEN  ON  U^ND— VAUDITT. 
1.  When  defendant  was  married  In  1876,  b» 
had  about  $500,  and  in  1878  received  $650  from 
bis  wife's  estate,  and  three  days  later  purchased 
a  farm,  for  which  he  paid  $750  in  cash,  the 
balance  beinf  deferred.  In  1880  he  sold  a  part 
of  it  for  $250,  and  in  1883  the  remainder  for 
$l,80O,  and  in  six  weeks  purchased  another 
farm  for  S2,400,  paying  $1,250  in  cash.  In 
1884  he  sold  40  acres  for  S250,  and  in  1899 
another  tract  for  $750,  and  in  1896  the  re- 
mainder for  $1,780,  and  two  weeks  afterwards 
purchased  80  acres  for  $1,750  cash.  Defend- 
ant's wife  died  in  1881,  and  he  testified  that 
the  money  received  from  her  estate  was  spent 
for  household  expenses,  and  doctor  bills,  and  in 
purchasing  furniture,  and  in  paying  her  debts. 
The  furniture  was  valaed  at  $50  and  her  debts 
amounted  to  $16  or  $20.    Soon  after  defendant 

Eurcbased  the  first  farm,  he  told  a  witness  that 
e  paid  for  it  with  his  wife's  money.  Beld, 
that  the  evidence  was  sufficient  to  establish  a 
resulting  trust  in  favor  of  the  heir  of  the  de- 


fendant's wife  in  the  80  acres  owned  by  defM»d- 
ant  for  the  amount  he  received  from  his  wiles 

2.  Where  a  resulting  trust  was  declared  In 
defendant's  land  in  favor  of  plaintiff  as  the 
heir  of  defendant's  wife  for  money  which  de- 
fendant had  received  from  his  wife's  estate,  it 
was  within  ttie  discretion  of  the  trial  court  to 
render  a  decree  for  the  money  received,  and  de- 
clare it  a  lien  on  the  land,  in  preference  to  set- 
ting apart  a  proportionate  share  of  the  realty 
to  the  plaintilf. 

Appeal  from  circuit  court  Morgan  county. 

Action  by  Vlnnle  Crawford  against  David 
L.  Jones.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

This  is  a  suit  in  equity  to  establish  a  re- 
sulting trust  Plaintiff  is  the  daughter  of 
defendant,  and  claims  as  the  sole  bdr  of  ber 
deceased  mother,  who  was  the  wife  of  de- 
fendant The  testimony  showed  that  the  de- 
fendant and  plaintilTs  mother  were  married 
in  Moniteau  county  in  1876,  the  piaintUTs 
mother  at  that  time  being  a  minor,  wltb 
some  estate  In  the  hands  of  a  curator.  The 
defendant  was  an  industrious  young  farmer, 
and  after  bis  marriage  conducted  his  busi- 
ness on  a  rrated  farm.  The  only  observable 
property  that  he  bad  was  a  horse,  but  he 
testified  that  he  also  had  at  that  time  be- 
tween $600  and  $600.  They  lived  two  years 
on  a  rented  farm.  On  February  15,  1878, 
the  curator  of  defendant's  wife,  bavins 
made  a  final  settlement  of  his  curatorship 
in  the  probate  court,  paid  to  defendant, 
as  the  balance  due  on  that  settlement  $630. 
Three  days  after  that  transaction— February 
18, 1878— defendant  bought  a  farm  In  Cooper 
county  for  $1,300,  paying  cash  $750,  balance 
deferred,  taking  tbe  deed  in  his  own  name. 
In  March,  1880,  he  sold  20  acres  of  that  land 
for  $250.  His  wife  died  in  December,  1881. 
leaving  the  plaintiff,  then  S  or  4  years  old, 
her  only  heir.  In  September,  1883,  defend- 
ant sold  the  remainder  of  the  Cooper  county 
farm  for  $1,800,  his  second  wife— he  having 
married  again  in  the  meantime— Joining  bim 
in  the  deed.  About  six  weeks  after  his  sale 
of  the  Cooper  county  farm  he  bought  a  ISO- 
acre  farm  in  Morgan  county  for  $2,400,  pay- 
ing cash  $1,250  or  $1,300,  the  balance  defer- 
red. In  1884  he  sold  40  acres  of  the  Morgan 
county  land  to  one  Yates  for  $250,  and  In 
1889  89  acres  to  one  Campbell  for  $700,  and 
continued  to  own  and  occupy  the  rest  until 
March  6,  1896,  when  he  sold  it  to  one  Monks 
for  $1,780;  and  on  March  21st— that  is,  about 
two  weeks  thereafter— he  t>ought  another  80- 
acre  tract  In  Morgan  county,  paying  $1,750 
cash  for  same.  It  is  into  this  last  purchase 
the  plaintiff  seeks  to  establish  her  right  as 
heir  of  her  mother  as  beneficiary  in  the  re- 
sulting trust  A  witness  for  plaintiff— Wil- 
liam Vamer,  a  near  neighbor  of  defendant 
when  he  lived  on  the  Cooper  county  farm- 
testified  that  defendant  told  him  about  the 
time  that  farm  was  purchased  that  be  bad' 
paid  for  It  with  bis  wife's  money.  Plaintiff 
called  defendant  as  a  witness,  and  he  testi- 
fied that  before  his  marriage  be  worked  on 
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farms  at  $10  and  $18  a  month,  and  at  the 
time  of  his  marriage  he  owned  a  horse  and 
had  between  1600  and  $600  In  cash;  that 
after  his  marriage  he  collected  $660  from  his 
wife's  curator.  "Q.  How  much  of  it  went 
Into  that  land  you  bought  out  In  Cooper  conor 
ty?  A.  I  couldn't  say  a  dollar  went  Into  It 
We  had  a  good  bit  of  sickness  after  we  mar- 
ried. Housekeeping  was  high.  She  carried 
this  money  on  her  own  person.  She  paid 
her  own  debts  In  California,  what  she  owed. 
She  paid  a  good  deal  of  money  for  furniture. 
Q.  You  don't  mean  to  say  you  spent  all  her 
money  paying  doctors'  bills  and  things  of 
that  Idnd?  A.  We  had  onr  money  together, 
and  she  carried  it.  Q.  And  you  paid  what 
was  necessary  to  pay  ont  of  the  general 
tnnd?  A.  I  paid—  When  I  wanted  money, 
I  got  It  of  her.  She  paid  her  own  debts  she 
owed  In  California."  On  further  examina- 
tion he  said  that  it  was  $60  or  $60  she  paid 
for  furniture  and  $16  or  $20  for  debts  she 
owed.  He  said:  "Sapplngton  [that  was  the 
curator]  wrote  me  word  to  come  and  get  the 
money.  When  I  got  it,  I  gave  It  to  my 
wife.  I  went  to  Oooper  county,  and  bought 
a  farm.  I  paid  some  money  down.  The 
money  I  paid  down  I  paid  myself.  My  wife 
had  been  carrying  it.  Q.  It  was  out  of  the 
money  she  carried  of  hers  and  yours  to- 
gether? A.  It  might  have  been  ont  of  it, 
bnt  I  could  not  say  posltlTely  whether  it 
was  all  hers  or  not  We  used  it  for  our  own 
general  purposes.  The  debts  she  paid  and 
the  household  and  kitchen  furniture  she 
bought  were  before  I  went  to  Oooper  county 
and  bought  the  farm.  I  don't  know  how 
much  of  her  money  she  used  before  I  bought 
the  Cooper  county  land.  She  used  it  for  her 
own  purposes.  She  carried  it  I  bought  the 
land  in  Oooper  county  in  1877,  and  sold  it 
In  1888.  The  deeds  tell.  1  can't  say  Just 
how  many  dollars  I  got  for  it  Q.  Now,  I 
will  ask  you  if  yon  used  any  of  that  money 
for  any  other  purpose  except  to  buy  land, 
and,  if  so,  how  much?  A.  Yes,  sir;  I  used 
It  to  buy  hogs,  calves,  and  sheep.  I  used  two 
or  three  hundred  dollars;  sometimes  four." 
Ue  further  testified  that  all  the  money  be 
paid  for  the  land  be  now  owns  was  his  own 
money,  accumulated  In  farming  and  stock 
raising.  The  court  found  that  the  wife's 
money  to  the  amount  of  $G00  went  into  the 
Cooper  county  farm,  and  traced  It  through 
the  various  sales  and  purchases  Into  the  land 
the  defendant  now  owns,  and.  Instead  of 
setting  off  a  part  of  the  land  to  the  plaintiff, 
decreed  her  a  lien  on  the  land  for  $000,  from 
which  decree  the  defendant  appeals. 

A.  L.  Ross,  for  appellant  R.  M.  Bmbry, 
for  respondent 

VALIJANT,  J.  We  agree  with  all  that 
the  learned  counsel  for  appellant  in  his  brief 
says  about  the  necessity  of  requiring  clear 
and  cogent  proof  carrying  conviction  beyond 
a  reasonable  doubt  in  order  to  establish  a 


resulting  trust  of  this  character,  and  the  au- 
thorities cited  sustain  his  position.  Adams 
V,  Burns,  96  Mo.  361,  10  S.  W.  26;  Burdett 
V.  May,  100  Me.  13, 12  8.  W.  1056;  PhiUlps  v. 
Overfleld,  lOO  Mo.  466,  18  S.  W.  706;  King 
v.  Isley,  116  Mo.  155,  22  S.  W.  634;  Dailey 
V.  Dailey,  125  Mo.  96,  28  S.  W.  330.  But 
measured  by  that  rule,  we  think  the  chan- 
cellor's finding  Is  fully  sustained  by  the  evi- 
dence. The  purchase  of  the  Oooper  county 
land  followed  almost  immediately  on  the  re- 
ceipt of  the  wife's  money  from  her  curator. 
Only  two  days  intervened  between  the  date 
of '  defendant's  receipt  for  the  money  and 
that  of  his  deed  to  the  land.  If  he  had 
heavy  housekeeping  expenses,  furniture  bills 
debts,  and  doctors'  bills,  they  all  occurred 
while  he  lived  in  Moniteau  county,  accord- 
ing to  his  own  testimony,  and  doubtless  con- 
sumed part  of  the  $500  or  $600  he  had  on 
hand  when  he  married.  When  he  said:  "I 
used  to  buy  hogs,  calves,  and  sheep.  I  nsed 
two  or  three  hundred  dollars;  sometimes 
four,"— he  was  speaking  of  a  custom,  not  of 
a  definite  transaction,  and  it  was  as  appli- 
cable to  one  period  as  another.  Soon  after 
his  purchase  of  the  Cooper  county  land,  be 
told  his  neighbor  Vamer  that  he  had  paid 
for  it  with  his  wife's  money.  That  was  be- 
fore any  interest  Intervened  between  his  and 
his  wife's,  when  they  were  both  young,  with 
a  Joint  life  before  them.  The  sale  of  one 
farm  and  the  purchase  of  another  were 
transactions  which  followed  so  closely,  and 
the  selling  price  of  the  one  and  the  purchas- 
ing price  of  the  other  were  so  much  alike, 
as  to  leave  no  doubt  that  the  proceeds  of  the 
one  purchased  the  other.  Plaintiff  does  not 
claim  the  whole  land,  but  only  the  propor- 
tionate share  that  her  mother's  money  paid 
for.  A  resulting  trust  may  be  established 
In  that  ratio.  Shaw  v.  Shaw,  86  Mo.  694; 
In  re  Ferguson's  Estate,  124  Mo.  674.  27  S. 
W.  613:  Jones  t.  Blkins,  14S  Mo.  647.  46 
S.  W.  261.  And  while  the  plaintiff  might 
have  had  a  proportionate  share  of  the  land 
set  apart  to  her,  yet  she  may  Instead  have 
lier  proportionate  interest  in  money  decreed 
as  a  lien  on  the  land.  Perry,  Trusts  (4th 
Ed.)  {  128.  In  such  case  It  Is  in  the  sound 
Judicial  discretion  of  the  court  to  render  a 
decree  for  a  share  of  the  land,  or  for  the 
money  value  of  the  proportionate  interest 
as  a  lien  on  the  whole,  according  as  the  cir- 
cumstances of  the  case  show  that  right  and 
Justice  between  the  parties  require.  The 
chancellor  has  exercised  a  wise  discretion  in 
this  ease.  The  Judgment  is  affirmed.  All 
concur. 


TUTTLB  et  al.  v.  BLOW  et  al. 

(SnpMme  Court  of  Missouri,  Division  No.  1. 

June  12,  1901.) 

MORTaAOES— FORECLOSURB— RBVIBW   ON   AP- 
PBALr-APPOINTMKNT  OF  RECEIVER. 
Where,  in  a  suit  to  foreclose  a  mortgage, 

defendants  answered  over  after  their  demurrer 
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to  the  petition  was  overrnled,  and  a  motion  to 
vacate  the  appointment  of  a  receiver  was  over- 
ruled, and  no  exception  taken  thereto,  an  ap- 
peal from  the  order  refusing  to  vacate  the  ap- 
pointment presents  no  question  for  determina- 
tion. 

Appeal  from  St  Lonis  circuit  court;  James 
E.  Witbrow,  Judge. 

Suit  by  E.  N.  Tuttle,  aaslgnee  of  Edward 
Curd,  and  others,  against  Julia  W.  Blow  and 
others.  From  an  order  overruling  a  motion 
for  the  appointment  of  a  receiver,  defend- 
ants appeal.    Diamissed. 

S.  H.  King  and  Shepard  Barclay,  for  ap- 
pellants. Dawson  &  Garvin,  for  respond- 
ents. 

BRACE,  P.  J.  This  Is  a  suit  in  equity  to 
foreclose  a  mortgage,  executed  by  the  defend- 
ants Julia  W.  Blow,  William  T.  Blow,  Jr., 
and  Benjamin  E.  Blow,  dated  the  17th  day 
of  September,  1888,  conveying  to  the  said 
Edwin  Curd  "all  their  right,  title,  and  inter- 
est In  a  certain  trade-mark  for  eye  salve, 
which  was  duly  registered  in  the  patent  of- 
fice of  the  United  States  by  William  T.  Blow, 
of  St  Lioula,  Missouri,  and  recorded  in  the 
patent  office,  and  declared  to  be  in  force  for 
thirty  years  from  the  25th  of  February,  1873, 
which  said  trade-mark  is  numbered  1.142, 
and  is  for  the  exclusive  right  for  the  manu- 
facture and  sale  of  T.  L.  Stephens'  chemical 
eye  salve,  as  also  all  our  right,  title,  and 
interest  In  the  patent  and  proprietary  right  in 
and  to  T.  L.  Stephens'  chemical  eye  salve," 
to  secure  the  payment  of  eight  promissory 
notes  of  that  date,  executed  by  the  said  de- 
fendants, payable  to  the  said  Curd,  seven  of 
them  each  for  the  sum  of  $3,000,  payable  In 
18  months,  2,  8,  4,  5,  6,  and  7  years,  respec- 
tively, and  the  other  for  $4,817.64,  payable 
8  years  after  date,  all  bearing  interest  at  the 
rate  of  8  per  cent,  compounded  annually; 
and  all  of  which,  together  with  said  mort- 
gage, and  "the  secret  formula  or  recipe  ac- 
cording to  which  the  said  salve  mentioned  in 
the  mortgage  had  been  and  was  being  manu- 
factured, prepared,  and  sold,"  it  is  alleged 
in  the  petition,  were  delivered  to  said 
Curd  to  secure  the  payment  of  an  Indebted- 
ness to  him  by  said  defendants  for  money 
loaned  In  the  amount  evidenced  by  said 
promissory  notes.  In  the  petition  filed  June 
10,  1898,  and  whl<A  is  very  voluminous  (con- 
taining a  fac  simile  and  detailed  description 
of  said  trade-mark,  its  history,  and  the  cir- 
cumstances of  its  registration  under  trade- 
marl:  laws  of  the  United  States,  which  were 
afterwards  held  to  be  unconstitutional  by 
the  supreme  court),  the  said  mortgage  Is  set 
out  in  full,  as  also  a  contract  entered  into 
between  said  defendants  and  James  F.  Bal- 
lard dated  June  20,  1896,  by  which  said  salve 
was  to  be  furnished  him  exclusively  for  sale 
by  the  said  defendants,  at  certain  prices,  in 
certain  quantities,  within  certain  periods 
thereafter,  continuing  for  four  years  after  the 
20th  of  June,  1897,  under  which  It  Is  alleged 


the  same  Is  now  being  manufactured,  pre- 
pared, and  sold,  and  all  the  conaldetation 
therefor  received,  by  the  said  defendants.  It 
la  further  alleged  in  the  petition  that  the 
Indebtedness  evidenced  by  said  promissory 
notes,  except  the  sum  of  $8,940.94,  paid  gen- 
erally thereon  at  the  dates  set  out  in  the  pe- 
tition, remains  due  and  unpaid;  that  no  pay- 
ments have  been  made  thereon  since  the 
16th  of  August,  1897;  that  the  plaintiffs  are 
the  owners  and  holders  of  said  promissory 
notes;  that  they  have  been  informed  that 
Frederick  W.  Mott  and  Caroline  Lueders 
claim  some  interest  in  said  trade-mark  under 
a  mortgage  executed  by  the  said  Julia  W. 
Blow  in  1883;  that  the  said  William  T.  Blow, 
Jr.,  is  a  nonresident  of  the  state  of  Mlssoviri; 
that  the  said  defendants,  mortgagors,  are 
appropriating  all  the  proceeds  derived  under 
this  contract  with  the  said  Ballard  to  their 
own  personal .  use,  and  applying  none  on 
said  Indebtedness,  and  claim,  since  tlsey  have 
been  informed  of  plaintiffs'  Intention  to  fore- 
close their  said  mortgage  under  the  power 
therein  contained  or  otherwise,  "that  by  rea- 
son of  said  trade-mark  laws  of  the  United 
States  in  force  when  said  attempt  was  made 
to  register  said  trade-mark  thereunder,  as 
aforesaid,  by  said  William  T.  Blow,  having 
been  declared  unconstitutional  and  void  prior 
to  the  execution  and  delivering  of  said  notes 
and  mortgage,  plaintHEs*  said  mortgage  con- 
veys nothing  as  security  for  said  debt  de- 
scribed therein  and  secured  thereby,  and  that 
a  sale  of  the  property  rights  mortgaged  and 
pledged  for  the  payment  of  said  Indebtedness 
would  convey  nothing  to  the  purchaser,  and 
threaten  so  to  treat  the  same,  and  to  con- 
tinue the  manufacture  and  sale  of  said  salve 
under  said  formula,  and  to  use  said  trade- 
mark thereon  In  so  doing  and  otherwise  aft^ 
such  sale."  "Plaintiffs  further  state  that 
said  defendants  last  aforesaid,  their  mort- 
gagors, have  failed  to  conduct  the  business 
of  manufacturing  and  selling  said  salve  with 
the  use  of  said  trade-mark,  for  the  uses  and 
purposes  aforesaid,  in  a  reasonable,  skillfu], 
and  prudent  manner,  so  as  to  preserve  tbe 
commercial  value  of  said  trade-mark  so  used 
in  connection  with  the  manufacture  and  sale 
of  said  salve,  and  of  said  salve  manufactured 
according  to  said  formula,  and  have,  through 
their  mismanagement  and  bad  Judgment, 
causeid  and  allowed  the  demand  for  and 
trade  in  said  salve,  so  prepared  and  sold 
with  the  use  of  said  trade-mark,  to  greatly 
decrease  and  fall  off,  instead  of  increasing, 
as  by  proper  management  they  would  have 
done,  and  that  they  have  failed  properly  and 
widely  to  advertise  and  to  keep  advertised 
the  said  salve  designated  and  identified  by 
said  trade-mark,  and  to  keep  the  same,  by 
other  methods  of  business  push,  properly  and 
constantly  before  the  trade  and  the  public, 
to  the  great  detriment  and  depreciation  of 
the  value  of  said  property;  that  they  are  de- 
voting the  income  of  said  business  almost 
wholly  to  their  own  living  expenses  and  pri- 
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vate  uses,  and  rely  on  the  same  wholly  there- 
for, Instead  of  devoting  same  to  the  keeping 
up  of  said  business  and  the  value  of  the  said 
trade-mark  and  the  satisfaction  of  said  mort- 
gage, and  threaten  to  continue  so  to  do; 
that  they  have  wrongfully  failed  to  keep 
down  the  interest  accruing  on  said  notes  se- 
cured by  plaintiffs'  said  mortgage,  and  have 
allowed  the  said  Interest  so  to  accumulate, 
and  the  business  so  to  run  down,  tiiat  the 
net  Income  from  said  business,  as  conducted 
and  applied  by  said  defendants  last  afore- 
said, has  become  less  than  the  Interest  con- 
stantly accruing  upon  said  indebtedness  se- 
cored  by  said  mortgage  to  plaintiffs  repre- 
sented by  said  notes  still  due  and  unpaid, 
and  the  said  property  has  become  and  is  In- 
snffident  security  for  said  indebtedness  se- 
cured by  said  mortgage,  and  unless  said 
property  can  speedily  be  sold  to  pay  off  and 
discharge  the  principal  and  interest  of  said 
Indebtedness  still  due  and  impaid  on  said 
notes,  or  said  proparty  be  placed  under  other 
and  competent  management  that  will  keep  up 
and  extend  the  business,  and  enlarge  the  In- 
come by  proper  push,  and  who  will  apply  the 
Income  to  that  purpose,  and  to  the  satisfac- 
tion of  said  mortgage  indebtedness  now  ex- 
isting to  plaintiffs,  the  decrease  in  the  value 
and  income  of  the  property  and  business  will 
continue,  and  plaintiffs'  loss  will  continue  to 
Increase,  and  the  value  of  the  security  to 
decrease;  that  said  defendants  last  aforesaid, 
the  mortgagors,  are  without  means,  except 
the  Income  of  said  business,  and  are  not 
Unanclally  responsible,  and  that  a  deficiency 
of  judgment  against  them  could  not  be  col- 
lected on  execution  by  any  process  at  law  or 
In  equity  except  out  of  said  Income,  and  that 
ontslde  of  said  Income  each  and  all  of  said 
defendants,  plaintiffs'  mortgagors,  are  insol- 
vent Plaintiffs  further  state  that  said  de- 
fendants last  aforesaid  will,  about  June  20, 
1898,  receive  from  said  Ballard,  under  said 
contract,  large  sums  of  money  for  said  salve, 
as  In  said  contract  provided,  which  plaintiffs 
believe  and  allege  they  will  appropriate  to 
their  own  use  as  aforesaid,  as  they  have  been 
doing  as  aforesaid,  and  wlU  fail  and  refuse 
to  use  the  same  to  keep  up  said  business  and 
the  value  of  said  trade-mark,  and  to  pay  or 
hold  the  same  on  account  of  the  said  mort- 
gage Indebtedness  still  due  and  unpaid,  not- 
withstanding the  filing  of  this  bill  and  the 
commencement  of  this  suit,  and  said  money 
so  to  be  received  under  said  contract,  and 
the  other  moneys  so  to  be  received  thereun- 
der, and  the  other  income  and  profits  of  said 
business,  all  needed  and  Insutficlent  to  dis- 
charge the  mortgage  indebtedness  to  plain- 
tiffs stlU  due  and  unpaid,  and  all  property 
applicable,  by  law  and  right,  to  the  discharge 
of  the  same,  after  the  filing  of  this  bill,  will 
be  wholly  lost  for  that  purpose  by  the  wrong- 
ful appropriation  thereof  to  the  private  uses 
of  said  defendants  last  aforesaid,  plaintiffs' 
mortgagors,  unless  said  business  be  placed 
without  delay  under  a  different  management, 


and  the  control  of  said  business,  and  right 
to  receive  said  moneys,  Income,  and  profits. 
Is  taken  ont  of  their  bands,  and  placed  In 
that  of  other  management,  pending  this  snit, 
or  until  the  said  mortgaged  property  Is  sold 
herein  by  order  of  this  court,  and  unless  the 
said  defendants  last  aforesaid,  the  mort- 
gagors, be  restrained  by  order  of  this  court 
from  continuing  said  business,  and  the  man- 
ufacture and  sale  of  said  salve,  or  of  inter- 
fering therewith  in  any  manner,  and  from 
receiving  and  collecting  said  moneys  and 
said  income  and  profits  or  any  moneys  arising 
from  said  business,  or  Income  or  profits,  from 
the  same.  Plaintiffs  further  state  that  they 
are  informed  and  believe  that  said  defend- 
ants last  aforesaid,  their  mortgagors,  are 
about  to  manufacture  large  quantities  of 
said  salve,  prepared  with  said  trade-mark  at- 
tached thereto  as  aforesaid,  and  sell  the  same 
under  the  credit  of  said  trade-mark.  In  viola- 
tion of  their  said  contract  with  Ballard,  and 
out  of  the  ordinary  course  of  the  business, 
and  In  violation  of  the  rights  of  plaintiffs  un- 
der and  by  virtue  of  the  said  mortgage  from 
them,  and  from  and  arising  out  of  said  de- 
fault and  the  filing  of  this  bill,  with  the 
fraudulent  purpose  of  obtaining  all  the  money 
possible  from  said  salve  and  the  trade-mark 
used  in  connection  therewith,  as  aforesaid, 
before  said  property  mortgaged  to  plaintiffs  is 
sold  or  taken  out  of  their  possession,  manage- 
ment, and  control,  and  to  appropriate  all  the 
money  so  obtained  to  their  own  use  Instead  of 
to  the  payment  of  the  said  existing  mortgage 
Indebtedness  to  plaintlfTs,  as  they  ought  to  do 
so  aforesaid;  and  plaintiffs  say  that  If  said 
defendants  last  aforesaid,  the  mortgagors, 
make  sale  of  large  quantities  of  said  salve 
accredited  by  said  trade-mark  as  last  afore- 
said, they  wIU  glut  the  market  with  the  same, 
and  depreciate  and  make  almost  valueless  for 
a  time  said  proprietary  salve  and  said  trade- 
mark; and  plaintiffs  say  they  are  Informed 
and  believe  they  will  so  do  unless  said  busi- 
ness la  taken  out  of  their  control  and  man- 
agement as  aforesaid,  and  they  are  restrained 
therefrom  by  the  order  of  this  court  Plain- 
tiffs further  say  that  said  defendants  last 
aforesaid,  the  mortgagors,  threaten  to  make 
known  said  secret  formula  to  others,  and 
thus  destroy  the  exclusive  right,  now  existing 
in  said  defendants,  and  mortgaged  by  them, 
to  manufacture  and  sell  said  salve  made  ac- 
cording to  said  formula,  and  thereby,  and 
by  representations  that  the  title  to  the  ex- 
clusive right  to  use  said  trade-mark  Is  not 
conveyed  by  said  mortgage,  to  destroy  the 
value  of  said  trade-mark  and  said  mortgn;;ed 
property  for  the  liquidation  of  their  Indebt- 
edness to  plaintiffs  secured  by  said  mortgage 
by  destroying  Its  value  to  the  purchaser  un- 
der said  mortgage.  And  plaintiffs  are  in- 
formed and  believe  they  will  do  so  unlens  re- 
strained by  the  order  of  this  court.  Plain- 
tiffs further  state  that,  notwithstanding  said 
defendants  last  aforesaid,  said  mortgagors, 
have  continuously  from  September  22,  1891, 
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to  August  16,  1897,  racognized  and  acknowl- 
edged their  said  indebtedness  secured  by 
said  mortgage  as  a  valid  and  subsisting  obli- 
gation against  them,  and  made,  between  said 
dates,  the  payments  aforesaid  thereon,  yet 
plaintiffs  allege  that,  since  the  last  payment 
made  thereon  as  aforesaid,  the  said  William 
T.  Blow,  Jr.,  and  Benjamin  B.  Blow  claim 
that  neither  said  Indebtedness,  and  the  notes 
representing  the  same,  nor  any  part  thereof, 
are  a  valid  obligation  against  them,  or  either 
of  them.  Plaintiffs  further  state  that  by 
the  said  acts  and  doings  of  said  defendants 
Julia  W.  Blow,  William  T.  Blow,  Jr.,  and 
Benjamin  E.  Blow,  said  mortgagors  afore- 
said, they  are  without  an  adequate  remedy  at 
law,  and  are  threatened  with  Irreparable  loss 
by  said  defendants  through  the  same.  In  the 
great  and  Irreparable  depreciation  of  their 
security,  now  Insufficient  to  pay  them,  and 
loss  of  the  moneys,  income,  and  profits  aris- 
ing therefrom  after  .the  filing  hereof,  and 
irreparable  Injury  to  the  exclusive  and  other 
rights  conveyed  as  such  security  by  said 
mortgage  to  them,  unless  a  receiver  Is  ap- 
pointed by  this  court  to  take  possession  of 
all  the  property  covered  by  said  mortgage 
to  them,  and  to  continue  to  manage,  control, 
conduct,  and  keep  up  said  business,  and  re- 
ceive all  moneys,  Income,  and  profits  arising 
from  said  business,  and  becoming  due  there- 
from, after  the  date  of  the  filing  of  said  bill, 
and  unless  said  defendants  last  aforesaid, 
and  each  of  them,  and  their  agents  and  serv- 
ants, be  enjoined  and  restrained  from  fur- 
ther conducting  said  business  of  manufac- 
turing said  salve  according  to  the  formtda, 
or  using  said  trade-mark,  or  any  essential 
part  thereof,  and  from  receiving  and  collect- 
ing any  money  coming  due  under  said  Bal- 
lard contract  after  the  filing  of  this  bill,  or 
otber  money,  Income,  or  profit  in  any  wise 
arising  therefrom,  and  from  In  any  wise  Inter- 
fering with  or  obstructing  the  receiver  of  this 
court,  or  his  agents  or  servants.  In  carrying 
on,  conducting,  managing,  controlling,  and 
keeping  np  said  business,  and  In  receiving 
and  collecting  aU  said  moneys.  Income,  and 
profits  arising  from  said  business  litter  the 
filing  hereof,  and  from  doing  In  any  wise, 
either  directly  or  Indirectly,  any  of  the  things 
complained  of  and  threatened  to  be  done  by 
them.  Wherefore  plaintiffs  pray,"  etc.  Then 
follows  a  prayer  at  great  length  for  an  ac- 
counting, an  adjustment  of  the  equities  of  all 
the  parties  In  the  property,  for  a  foreclosure 
and  sale,  and  a  distribution  of  the  proceeds 
according  to  the  respective  rights  and  inter- 
ests of  the  parties,  and  In  the  meantime  for 
a  temporary  Injunction  and  the  appointment 
of  a  receiver. 

The  petition  was  duly  verified  by  affidavit, 
and  on  the  day  It  was  filed  the  plaintiffs 
made  application  for  a  temporary  Injunction 
and  the  appointment  of  a  receiver  as  there- 
in prayed  for,  and  thereupon  the  following 
proceedings  were  had:  "Now,  on  this  day, 
come   the  plaintiffs    in   the  above-entitled 


cause,  by  their  attorneys,  Dawson  and  Gar- 
vin, and  make  ex  parte  application  to  the 
court  for  the  appointment  of  a  provisional 
receiver  and  a  temporary  Injunction  upon 
the  facts  alleged  In  the  petition  filed  herein, 
duly  verified  by  the  atndavit  of  Edwin  Curd. 
And,  the  bill  having  been  read,  the  court 
does  consider  and  adjudge  that  It  appears 
from  the  facts  stated  In  the  bill  that  there 
Is  Impending  danger  of  Irreparable  loss,  and 
that  the  security  Is  Insufficient,  and  that  a 
provisional  receiver  and  temporary  Injunc- 
tion against  the  defendants  Julia  W.  Blow, 
WllUam  T.  Blow,  Jr.,  and  Benjamin  EL  Blow 
should  be  granted  plaintiffs  to  secure  them 
against  said  loss  and  other  Irreparable  in- 
jury, until  the  said  defendants  have  an  op- 
portunity to  come  In,  and  the  matter  of  ap- 
pointing a  receiver  and  granting  an  Injunc- 
tion pendente  lite,  as  prayed,  may  be  ad- 
judicated upon  full  proof.  Now,  therefore. 
It  is  considered,  ordered,  and  decreed  by  this 
court  that  a  receiver  be  appointed,  and  Bev- 
erly A.  Dyer  is  hereby  appointed  receiver 
hereunder  to  take  possession  of  the  trade- 
mark, .'Dr.  T.  L.  St^hens'  Celebrated  Chem- 
ical Eye  Salve,'  and  every  substantial  part 
thereof,  described  in  the  bill  and  mortgage, 
and  all  of  said  defendants'  exclusive  rights 
therein,  and  to  the  use  of  the  same,  in  selling 
'Dr.  T.  U  Stephens'  Celebrated  Chemical 
Eye  Salve,'  mentioned  in  the  bill,  and  of  the 
original  formula  for  making  said  salve,  and 
any  copies  thereof  In  the  possession  or  un- 
der the  control  of  said  defendants,  and  of 
all  their  exclusive  rights  to  manufacture  said 
eye  salve  accordlug  to  said  formula,  and  of 
all  plates  and  stones  for  printing  said  trade- 
mark and  labels  connected  therewith,  and 
all  printed  copies  of  said  trade-mark  and 
labels,  attached  or  unattached,  and  collect- 
ing and  receiving  all  moneys  due,  or  to  be- 
come due,  for  said  salve  under  the  contract 
of  said  defendant  James  F.  Ballard  with 
said  defendants  mentioned  In  the  bill,  and 
of  all  other  moneys  due  and  owing  for  said 
salve,  if  any,  and  with  full  authority  in 
said  receiver  to  carry  on  and  control  said 
business  of  manufacturing  said  salve  and 
selling  the  same,  with  the  use  of  said  trade- 
mark and  labels,  and  generally  to  conserve 
said  trade-mark  and  labels,  and  the  business 
of  manufacturing  said  salve,  according  to 
said  formula,  and  of  s^ing  the  same  by 
and  with  the  use  of  said  trade-mark  and  la- 
bels, until  the  sale  thereof  under  the  order 
of  liils  court,  or  until  the  further  order  of 
this  court,  all  under  and  subject  to  the  direc- 
tions of  this  court,  and  to  carry  out  and  per- 
form the  said  contract  with  said  Ballard, 
and  to  collect  and  receive  all  moneys  accru- 
ing and  becoming  due  thereunder  In  any  way 
after  his  appointment,  and  to  hold  all  said 
property  subject  to  the  orders  and  directions 
of  this  court  and  to  an  accounting  with  this 
court  This  appointment  is,  however,  or- 
dered and  decreed  subject  to  the  right  of 
said  defendants  to  come  in  at  any  time,  upon 


Digitized  by 


Google 


Mo.) 


TUTTLE  T.  BLOW. 


843 


due  notice  to  plaintiffs,  and  moTe  to  set 
aside  or  modify  this  order  upon  full  hearing 
and  proof.  It  is  further  considered,  ordered, 
and  decreed  by  this  court  that  the  defendants 
Julia  W.  Blow,  Wm.  T.  Blow,  Jr..  and  Ben- 
jamin B.  Blow  be,  and  they  are  hereby,  en- 
Joined  and  restrained  by  the  temporary  or- 
der of  this  court  from  preventing  the  re- 
ceiver appointed  herein  from  taking  into  his 
possession  and  holding  all  of  the  property 
which  he  Is  required  by  this  order  to  take 
possession  of,  and  that  said  defendants  be, 
and  they  are  hereby,  enjoined  and  restrained 
from  in  any  way  Interfering  with  the  pos- 
session, control,  and  use  by  said  receiver  of 
said  property,  or  any  part  thereof,  and  from 
demanding,  collecting,  receiving,  or  in  any 
manner  obtaining  possession  of  moneys  due, 
or  to  become  due,  from  said  defendant  James 
F.  Ballard  under  his  said  contract  with  them 
for  said  salve,  and  any  other  moneys  to  be 
received  and  collected  by  said  receiver  after 
the  filing  of  this  bill,  and  outstanding  at 
the  date  of  the  appointment  of  said  receiver, 
or  in  any  manner  whatsoever  interfering 
with  said  receiver,  and  from  disclosing  to 
any  one  said  secret  formula  or  recipe,  and 
from  disposing  In  any  way  of  any  copies  of 
said  trade-mark  or  labels  otherwise  than  by 
delivering  them  to  the  said  receiver,  and 
from  In  any  way  lessening  or  destroying  the 
value  at  the  property  referred  to  in  this  or- 
der in  the  bands  of  this  receiver,  and  from 
manufacturing  or  selling  any  salve  with  the 
said  trade-mark,  or  any  substantial  part  of 
said  trade-mark,  attached,  or  from  manufac- 
turing or  selling  any  salve  manufactured  ac- 
cording to  said  formula.  It  is  further  or- 
dered, considered,  and  decreed  by  this  court 
that  tlie  defendant  James  F.  Ballard  be, 
And  he  is  hereby,  enjoined  by  the  temporary 
orders  of  this  court  from  paying  over  any 
money  to  said  Julia  W.  Blow,  Wm.  T.  Blow, 
Jr.,  and  Benjamin  B.  Blow,  or  either  of 
them,  OT  to  any  one  except  the  receiver  here- 
in, on  account  of  said  salve  sold  and  deliv- 
ered, or  to  be  sold  and  delivered,  to  him  un- 
der his  contract  with  said  defendants.  It 
Is  further  ordered  and  decreed  by  this  court 
that  the  plaintiff  may  at  any  time  hereafter 
come  in  and  move  the  court  to  broaden  this 
order  either  in  respect  to  the  appointment  of 
a  receiver  or  In  respect  to  this  injunction. 
It  is  further  ordered  by  the  court  that  upon 
plaintiffs  giving  bond  in  the  sum  of  ten 
thousand  dollars  ($10,000),  with  surety  to  be 
approved  by  the  court,  the  said  order  Is 
made  by  the  court  Thereupon  plaintiffs  pre- 
sent a  bond  In  the  sum  aforesaid,  with  Lin- 
coln Trust  Company  as  surety,  which  said 
bond  Is  approved  by  the  court  and  filed." 
The  restraining  order,  as  recited,  was  duly 
served  by  the  sheriff  June  11,  1898,  on  Ben- 
jamin E.  Blow,  and  on  Frederick  W.  Mott 
and  James  F.  Ballard  June  13,  1808,  and  on 
July  9,  1898,  court  adjourned  to  court  In 
course.  Afterwards,  on  the  16th  day  of  Sep- 
tember, 1888,  the  defendants  Julia  W.  Blow, 


William  T.  Blow,  and  Benjamin  B.  Blow 
filed  their  demurrer  to  the  petition,  the 
grounds  of  their  demurrer  being  as  follows: 
First,  that  there  Is  no  equity  on  the  face 
of  the  bill;  second,  that  said  suit  cannot  be 
sustained  In  manner  and  form  set  forth,  be- 
cause' the  said  parties  named  as  plaintiffs 
therein  cannot  sustain  or  maintain  their  suit 
in  a  Joint  action  as  plaintiffs;  third,  be- 
cause said  mortgage  is  null  and  void,  and 
does  not  convey  any  of  the  property  or  money 
named  and  sought  in  said  petition  to  be  seiz- 
ed and  appropriated  to  the  payment  of  the 
notes  therein  named  and  the  satisfaction  of 
said  mortgage;  fourth,  because  said  i>etltlon 
or  complaint  does  not  state  facts  sufllclent 
to  constitute  a  cause  of  action.  And  on  the 
same  day  said  defendants  filed  their  motion 
to  dissolve  the  temporary  Injunction  and 
vacate  the  order  appointing  a  receiver.  At 
the  ensuing  October  term  of  the  court  no 
action  was  taken  In  the  case,  but  at  the  De- 
cember term  thereof,  on  the  18th  of  January, 
1880,  the  demurrer  was  considered  by  the 
court,  and  overruled,  and  on  the  same  day, 
the  court  having  also  considered  the  motion 
to  dissolves  the  injunction  and  to  vacate  the 
order  appointing  a  receiver,  the  same  was 
also  overruled.  No  exception  was  taken  to 
the  order  of  the  court  overruling  said  mo- 
tion. Afterwards,  on  the  23d  of  January, 
1899,  the  separate  answer  of  defendants 
Mott  and  Lueders  was  filed  by  leave  of 
court,  and  afterwards,  on  the  28th  of  Jan- 
uary, 1889,  the  separate  answer  of  Julia  W. 
Blow,  William  X.  Blow,  and  Benjamin  E. 
Blow  was  filed  without  leave.  Afterwards, 
on  the  28th  of  January,  1899,  the  said  de- 
fendants Julia  W.  Blow,  William  T.  Blow, 
and  Benjamin  E.  Blow  filed  another  mo- 
tion to  dissolve  the  temporary  injunction  and 
to  vacate  the  order  appointing  a  receiver, 
which  motion  was,  on  the  6th  of  February, 
1S99,  ov«Tuled.  and  no  exception  taken  to 
the  order  overruling  said  motion.  After- 
wards, on  the  9th  of  February,  1880,  the  fol- 
lowing affidavit,  was  filed: 

"Benjamin  B.  Blow,  one  of  above  defend- 
ants, for  himself  and  as  agent  for  Julia  W. 
Blow  and  William  T.  Blow,  Jr..  being  duly 
sworn,  makes  oath  and  says  that  the  appeal 
prayed  for  In  the  above-entitled  cause  is  not 
made  for  vexation  or  delay,  but  because  the 
affiant  believes  that  the  appellant  is  ag- 
grieved by  the  Judgment  or  decision  of  the 
court  overruling  the  motion  to  vacate  order 
appointing  receiver  m  above-entitled  cause 
upon  petition  and  answer.  Benjamin  E. 
Blow. 

"Subscribed  and  sworn  to  before  me  this 
9th  day  of  February,  A.  D.  1899.  Henry 
TroU,  Clerk." 

Thereupon,  without  any  motion  for  new 
trial,  review,  or  in  arrest,  the  appeal  to  the 
supreme  court  as  prayed  for  In  said  affidavit 
was  on  that  day  allowed.  Afterwards,  on  the 
17th  day  of  February,  1899,  the  separate  an- 
swer of  defendants  Julia  W.  Blow,  Benjamin 
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E.  Blow,  and  William  T.  Blow,  Jr.,  was,  on 
motion  of  plaintiffs,  stricken  from  the  flies  for 
the  reaton  that  It  was  filed  out  of  time,  with- 
out notice,  and  without  leave  of  court,  with 
which  action  of  the  court  we  have  nothing  to 
do.  And  as  no  exceptions  were  taken  to 
the  rulings  of  the  court  below  upon  either 
of  appellants'  motions  to  vacate  the  order 
appointing  a  receiver,  from  which  action  of 
the  court  alone  this  appeal  Is  taken,  they 
constitute  no  part  of  the  record,  and  are  not 
set  out 

It  Is  upon  this  record,  such  as  it  is,  that 
appellants  now  ask  a  reversal  of  the  rulings 
of  the  trial  court  on  the  motion,  to  which  no 
exceptions  Vere  taken,  and  which  that  court 
was  never  afforded  an  opportunity  to  re- 
view, and  the  appeal  Is  argued  as  though 
the  whole  case  was  here  on  Its  merits,  or, 
at  least,  as  if  it  were  here  on  the  demurrer 
upon  which  the  appellants  did  not  stand. 
Even  If  exceptions  had  been  taken  and  prop- 
erly saved  to  the  action  of  the  trial  court  in 
refusing  to  vacate  its  order  appointing  a  re- 
ceiver, only  that  branch  of  the  case  would 
be  before  us  for  review,  and  the  sufficiency 
of  the  bill,  80  far  as  it  concerns  the  relief 
asked  for  in  the  final  decree,  would  not  be 
considered,  nor  any  other  question,  except 
such  as  was  legitimately  connected  with  the 
granting  of  the  order.  Beach,  Rec.  (Aid.  Ed.) 
118;  Elliott,  App.  Proc.  100;  Order  of  Iron 
Hall  V.  Baker,  134  Ind.  293,  38  N.  EL  1128; 
Xaylor  v.  Sldener,  106  Ind.  179,  6  N.  E.  346; 
Railroad  Co.  v.  Dykeman,  133  Ind.  66,  32  N. 
E.  823.  Blven  in  such  a  case,  the  court  wonld 
not  examine  the  question  whether  upon  final 
hearing  the  relief  prayed  for  should  be  grant- 
ed, but  only  whether  the  bill  or  complaint 
Is  sufficient  to  call  Into  action  the  pow»  of 
the  court  to  make  the  order.  17  Enc.  PI.  ft 
Prac.  867.  Or,  as  was  said  in  Naylor  v.  Slde- 
ner, supra,  loc.  dt  184,  upon  such  an  appeal 
"we  will  necessarily  look  into  the  record  to 
ascertain  whether  an  action  was  pending 
when  a  receiver  was  appointed,  and  to  be 
informed  as  to  the  general  nature  and  scope 
of  the  proceedings  which  resulted  in  his  ap- 
pointment But  such  examination  of  the 
records  ought  not  and  does  not  involve  any 
formal  ruling  upon  the  sufficiency  of  the 
complaint  as  a  demand  for  other  or  more 
general  relief."  If  such  be  the  rule  In  cases 
where  the  propriety  of  the  order  appointing  a 
receiver  by  the  lower  court  Is  really  before 
the  appellate  court  on  proper  exceptions 
taken  to  the  appointment  what  can  be  be- 
fore the  appellate  court  for  review  In  a  case 
such  as  this,  where  no  such  exceptions  were 
taken  or  saved  in  the  lower  court  and  when 
the  sufficiency  of  the  petition  on  which  the 
appointment  was  made  was  virtually  conced- 
ed by  the  appellants,  at  least  for  the  pur- 
poses of  a  trial  on  the  merits  In  that  court 
by  tlieir  answering  over  after  their  demurrer 
had  been  overruled?  It  would  seem  that  in 
such  case  there  can  be  nothing  before  the 
appellate  court  for  determination,  unless  it 


be  the  question  of  the  Jurisdiction  of  the 
trial  court  to  make  the  order.  And  as  it  is 
beyond  question  that  the  circnlt  courts  In 
this  state  are  courts  of  equity,  having  gen- 
eral original  chancery  jurisdiction,  of  which 
they  are  not  shorn  by  the  statute  provid- 
ing for  the  foreclosure  of  mortgages  (Brim  v. 
Flemmlng,  136  Mo.  697,  37  S.  W.  601;  Han- 
nah V.  Davis,  112  Mo.  606,  20  S.  W.  686; 
Wolff  V.  Ward,  104  Mo.  146,  16  8.  W.  161; 
Mcaurg  V.  Phillips,  49  Mo.  315);  and  as  the 
Jurisdiction  of  such  courts  in  the  matter  of 
the  appointment  of  receivers  over  mortgaged 
property  for  the  protection  of  mortgagees,  or 
In  aid  of  suits  for  the  foreclosure  thereof,  is 
well  established,  and  has  been  exercised  by 
them  from  time  Immemorial  (High,  Rec.  [3d 
Ed.]  f  689;  Beach,  Rec.  p.  38,  |  4;  Edwards, 
Rec.  356;  Jones,  Mortg.  H  151C-1534);  and  as 
all  the  defendants  appeared  and  submitted 
themselves  to  the  Jurisdiction  of  the  court- 
there  can  also  be  no  question  but  that  the 
court  had  Jurisdiction  of  the  persons  and 
of  the  subject-matter  of  the  appointment 
and  upon  this  record  the  only  thing  that  can 
be  done  Is  to  dismiss  the  appeal  so  that  the 
case  in  the  circuit  court  may  proceed  to  Qnal 
hearing  on  Its  merits;  to  which  end  the  ap- 
pellants ought  to  have  leave  to  refile  their 
answer,  or  file  an  amended  answer  within 
reasonable  time,  with  which  suggestion  the 
appeal  win  be  dismissed.    All  concur. 


BRADLEY  v.  MILWAUKEE  MEOHANICS' 

INS.  CO. 

(Supreme  Court  of  Missouri,  Division  No.   1. 

June  12,  1901.) 

REMOVAL  OF  CAUSES— TRANSFER— COURT  OP 
APPEALS— CONFLICT  OF  OPINION— SUPREME 
COURT— DEX^ISION— RECORD  —  RBDOCKBTINO 
—MOTION— OVBERULINQ. 

1.  Under  Const  Amend.  18S4,  |  6,  providing 
that,  when  any  court  of  appeals  renders  a  deci- 
sion which  any  judge  thereof  deems  contrary  to 
any  previous  decision  of  any  one  of  the  courts 
of  appeals  or  the  supreme  court,  snch  court  of 
appeals  must  certify  the  cause,  with  the  original 
transcript,  to  the  supreme  court  for  its  determi- 
nation, the  record  must  show  that  a  decision 
has  been,  rendered  in  the  cause  by  the  court 
of  appeals. 

2.  Where  a  cause  certified  by  a  court  of  ai»- 
peals  after  reversal  to  the  supreme  court  as 
involTing  title  to  real  estate  was  certified  back 
to  it  on  the  ground  that  title  was  not  involved, 
the  case  should  be  redocketed,  and  set  down  for 
rehearing,  since  by  its  certificate  that  title  was 
inToived  in  its  determination  it  necessarily  set 
aside  its  own  decision  previously  rendered  there- 
■in. 

8.  The  mere  fact  that  judges  of  a  court  of  > 
appeals  may  entertain  views  regarding  the  dis- 
position of  a  case  before  it  different  from  the 
views  of  another  court  of  appeals  under  similar 
circumstances  does  not  devest  that  court  of 
jurisdiction;  nor  does  the  certificate  of  that  fact 
or  the  fact  itself,  invest  the  supreme  court  with 
jurisdiction. 

4.  Where  a  cause  transferred  by  the  court  of 
appeals  after  reversal  to  the  supreme  court  for 
determination  as  involving  title  to  real  estate 
was  certified  back  to  the  court  transferring  it, 
the  order  <d  such  court  overroUng  a  motion  to 
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place  tlic  case  on  the  court's  docket  for  hearing 
and  argumpDt  anew  was  not  a  decision  render- 
ed in  the  cause,  within  Const,  Amend,  {  6,  pro- 
viding that,  when  any  court  of  appeaia  renders 
a  decision  in  any  cause  which  any  j\idge  utting 
therein  deems  contrary  to  any  previous  decision 
of  a  court  of  appeals  or  of  the  supreme  court, 
the  court  shall  certify  and  transfer  the  cause, 
pending  the  same  term,  to  the  supreme  court  for 
its  determination. 

Appeal  from  circuit  court,  Howard  coun- 
ty; John  A.  Hockaday,  Judge. 

Suit  by  John  J.  Bradley  against  the  MO- 
waukee  Mechanics'  Insurance  Company. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appealed  to  the  Kansas  City  court 
of  appeals,  wUcb  certified  the  case  to  the 
supreme  court  for  determination.  Certified 
back. 

Fyke,  Tates  ft  Fyke,  for  appellant.  A  H. 
Waller  and  John  Cosgrove.  for  respondent 

ROBINSON,  J.  This  is  a  suit  on  a  policy 
of  Insurance  Issued  by  defendant  to  plain- 
tiff on  a  two-story  brick  building  in  the  town 
of  Htgbee,  In  this  state,  claimed  to  be  owned 
by  plaintiff.  The  defense  set  up  Is  that 
plaintiff  was  not  the  sole  owner  of  the  prop- 
erty at  the  time  of  the  application  for  and 
of  the  Issuance  of  the  policy,  as  alleged  by 
him.  In  the  trial  court  plaintiff  obtained 
Judgment  for  $2,000,  and  defendant  appealed 
the  case  to  the  Kansas  City  court  of  appeals. 
In  that  court  the  Judgment  of  the  circuit 
court  was  reversed  by  an  opinion  delivered 
therein  November  23,  1896,  concurred  In 
by  all  of  the  Judges.  In  due  time  respond- 
ent filed  a  motion  In  that  court  to  set  aside 
Its  decision  of  said  cause,  and  to  certify  the 
case  to  this  court,  for  the  reason,  as  ex- 
pressed therein,  "that  title  to  real  estate  is 
Involved  In  the  determination  of  the  case," 
whereupon  the  court  of  appeals  made  the 
following  entry  and  order:  "Now,  at  this 
day,  the  court,  having  fully  considered  re- 
spondent's motion  to  certify  said  cause  to 
the  supreme  court  doth  consider  and  ad- 
judge that  the  question  of  real  estate  is  In- 
volved, and  that  said  motion  Is  hereby  sus- 
tained, and  said  cause  ordered  transferred 
to  the  supreme  court  for  its  determination." 
On  that  order  the  case  was  transferred  to 
this  court  on  the  16th  day  of  February,  1897, 
and  when  the  case  came  up  for  considera- 
tion herein  it  was  determined  in  an  opin- 
ion written  by  Marshall,  J.,  reported  in  147 
Mo.  634,  49  S.  W.  867,  that  title  to  real  es- 
tate was  not  Involved  in  the  case,  within 
the  meaning  of  section  12  of  article  6  of  the 
constitution  of  Missouri,  and  hence  this  court 
was  wanting  in  Jurisdiction  to  bear  and  de- 
termine the  case  upon  its  merits,  and  It  was 
ordered  transferred  back  to  the  court  of  ap- 
peals from  whence  it  came.  When  the  case 
again  reached  that  court,  as  did  also  the 
case  of  the  same  plaintiff  against  the  Ger- 
man-American Ins.  Co.,  49  S.  W.  1116,  which 
was  following  it  as  a  companion  case, 
through  all  its  court  trials,  to  abide  Its  ulti- 


mate fate,  one  motion  was  made  by  respond- 
ent as  if  In  and  for  both  cases,  that  the  court 
make  an  order  upon  its  clerk  that  he  place 
the  cases  upon  the  court's  docket  for  hear- 
ing and  argument  anew,  whereupon  the  fol- 
lowing entry  and  order  were  made  by  the 
court  resulting  In  both  of  the  above-named 
cases  being  again  transferred  to  this  court: 
"Now,  on  this  day,  the  court  having  fully 
considered  the  motion  to  docket  the  causes, 
doth  consider  and  adjudge  that  said  motion 
be,  and  the  same  is  hereby,  overruled.  It 
is  further  considered  and  adjudged  by  the 
court  that  such  decisions  are  opposed  to  that 
of  the  St  Louis  court  of  i4)peals  in  Bank 
V.  Woesten,  76  Mo.  App.  155.  Therefore 
said  causes  are  transferred  to  the  supreme 
court  for  Its  determination."  Just  what  is 
meant  by  the  language,  "It  Is  further  con- 
sidered and  adjudged  by  the  court  that  such 
decisions  are  opposed  to  that  of  the  St.  Louis 
court  of  appeals  in  Bank  v.  Woesten,  76  Mo. 
App.  155,"  Is  not  quite  clear;  but  from  what 
that  court  has  failed  to  say  or  do,  the  want 
of  authority  in  this  court  to  hear  and  de- 
termine the  issues  involved  on  the  appeal  In 
this  case,  or  its  companion  case,  is  made 
most  clear  and  manifest  notwithstanding 
this,  the  second  effort  of  that  court  to  In- 
vest us  with  such  authority.  To  give  this 
court  Jurisdiction  to  hear  and  determine  a 
case  on  appeal  certified  to  it  by  the  court  of 
appeals,  and  otherwise  within  the  exclusive 
Jurisdiction  of  that  court,  the  record  before 
us  must  show  (as  provided  by  section  6  of 
the  amendment  to  the  constitution  relating 
to  courts  of  appeals)  that  a  decision  has 
been  rendered  in  the  cause  or  proceeding  by 
the  court  of  appeals  wherein  said  cause  was 
pending,  which  one  of  the  Judges  therein 
sitting  shall  deem  contrary  to  some  previous 
decision  of  this  or  one  of  the  courts  of  ap- 
peal%  and  that  the  court  certified  and  trans- 
ferred the  cause  or  proceeding,  and  the  orig- 
inal transcript  therein,  to  this  court,  at  the 
same  term  its  decision  was  rendered.  The 
record  nowhere  discloses  the  existence  of 
such  a  state  of  facts  as,  under  the  require- 
ment of  the  above  constitutional  amendment, 
must  be  shown,  to  Invest  this  court  with 
Jurisdiction  to  hear  and  determine  the  issues 
of  an  appeal  In  a  case  otherwise  within  the 
exclusive  Jurisdiction  of  the  court  of  appeals; 
but  on  the  contrary.  It  appears  that  no  de- 
cision had  been  rendered  in  the  cause  by 
that  court  at  the  term  the  last  order  trans- 
ferring the  case  to  this  court  was  made, 
which  one  of  the  Judges  thereof  might  deem 
contrary  to  some  previous  decision  of  this 
or  either  of  the  courts  of  appeal,  or  that 
might  be  "considered  and  adjudged  by  the 
court  as  opposed  to  that  of  the  St  Louis 
court  of  appeals  In  the  case  of  Bank  v. 
Woesten,  76  Mo.  App.  155."  If,  however, 
the  opinion  In  the  case  of  Bank  v.  Woesten, 
referred  to  by  the  Kansas  City  court  of  ap- 
peals, is  correct,  then,  when  ^at  court  un- 
dertook to  Invest  this  court  with  Jurisdic- 
tion at  the  case  by  its  first  certificate  to  the 
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effect  that  title  to  real  estate  was  InToIved 
In  Its  determination  It  necessarily  set  aside 
Its  own  decision  previously  rendered  therein 
(and  that,  too,  regardless  of  the  question  of 
the  after-action  of  this  court  In  the  prem- 
ises), and  its  dnty  was  to  have  had  the  case 
redocketed,  and  set  down  for  hearing,  after 
it  had  been  returned  to  it  by  the  order  of 
this  court  on  its  determination  that  title  to 
real  estate,  was  not  involved  In  the  deter- 
mination of  the  case  within  the  meaning  of 
section  12  of  article  6  of  the  constitution. 
If,  on  the  other  hand,  the  Kansas  City  court 
of  appeals  was  of  the  opinion,  upon  the  re- 
turn of  the  cause  to  It  (under  the  transfer 
order  of  this  court),  that  its  decision  previ- 
ously rendered  in  the  case  before  Its  first 
order  of  certification  to  this  court  remained 
unreversed  and  unaffected  by  its  after-action 
in  the  premises,  then  when  the  case  was  re- 
turned to  It,  by  the  order  of  this  court,  for 
disposition,  it  should  have  issued  its  mandate 
In  the  cause,  that  the  rights  and  Interests 
of  the  parties  thereto  ^mlght  be  settled,  and 
not  have  returned  the  case  to  this  court, 
wholly  wanting  in  authority  to  determine 
the  Issues  involved,  or  to  dispose  of  the  case 
In  any  manner  upon  Its  merits.  The  fact 
that  the  judges  of  the  Kansas  City  court  of 
appeals  may  differ  among  themselves,  or 
may  entertain  views  regarding  the  mode  and 
manner  of  procedure  to  be  followed  for  the 
disposition  of  a  case  before  It  for  determina- 
tion different  from  or  at  variance  with  the 
views  as  expressed  by  the  St  Louis  court  of 
appeals  under  similar  circumstances,  does 
not  devest  that  court  of  jurisdiction  to  hear, 
determine,  and  dispose  of  the  case;  nor  does 
the  certificate  of  that  fact  by  that  court  to 
this  court,  or  the  existence  of  the  fact  itself, 
invest  this  court  with  Jnrisdlction  of  the 
cause.  As  said  above,  a  case  within  the 
appellate  Jurisdiction  of  that  court  can>onIy 
reach  this  court,  and  be  determined  herein, 
upon  its  merits,  when  one  of  the  Judges 
thereof  deems  a  decision  rendered  in  the 
cause  contrary  to  some  previous  decision  of 
this  court  or  of  one  of  the  courts  of  appeal, 
and  have  certified  and  transferred  said  case 
or  proceeding  and  the  original  transcript 
therein  to  this  court  at  the  same  term  said 
decision  is  rendered,  and  not  afterwards. 
Whatever  the  Kansas  City  court  of  appeals, 
or  any  one  or  more  of  the  judges  thereof, 
might  think  of  the  opinion  in  the  case  of 
Bank  v.  Woesten,  supra,  or  howevnr  widely 
the  views  expressed  therein  may  be  at  va- 
riance with  the  views  of  the  Kansas  City 
court  of  appeals,  or  of  one  of  the  Judges 
thereof,  upon  the  proposition  therein  discuss- 
ed or  determined,  that  court  had  made  no 
decision  whatever  in  this  case  at  Its  March 
term,  1899  (when  the  case  was  last  trans- 
ferred to  this  court),  which  could  be  deemed 
and  considered  to  be  In  conflict  with  or  con- 
trary to  the  case  of  Bank  v.  Woesten,  or 
any  other  previous  decision  of  the  St.  Louis 
court  of  appeals,  or  of  any  other  court    And 


again.  It  might  be  said  that  it  Is  not  possible 
to  conceive  how  the  case  of  Bank  t.  Woes- 
ten, or  any  question  or  proposition  announ- 
ced or  decided  therein,  could  be  thonght  to 
be  opposed  to  or  to  be  In  conflict  with  any- 
thing that  might  or  would  probably  be  said 
In  a  discussion  of  the  Issues  involved  In  the 
present  case.  In  one  case  Is  discussed  the 
effect  of  an  order  of  transference  of  a.  cause 
by  the  court  of  appeals  to  the  supreme  court 
on  an  opinion  written  In  the  case  by  the 
former  court  before  the  order  to  transfer 
was  made,  when  the  case  has  been  returned 
to  the  former  court  by  the  latter  for  the 
reason  that  the  latter  court  had  no  jurisdic- 
tion to  hear  and  determine  the  case.  In  the 
other  the  question  for  determination  U  the 
effect  to  be  given  to  the  clause  In  a  policy  of 
Insurance  that  the  policy  shall  be  void  If  the 
Interest  of  the  assured  be  other  than  uncon- 
ditional and  sole  ownership.  Subjects  so 
wholly  foreign  to  each  other  that  the  possi- 
bility of  conflicting  legal  proi)ositlons  occur- 
ring In  opinions  written  in  the  two  cases 
could  not  well  arise.  Most  certainly  It  can- 
not be  said  that  the  refusal  of  the  Kansas 
City  court  of  appeals  to  docket  the  case 
returned  to  it  by  the  mandate  of  this  court 
on  February  15,  1809,  or  that  its  action  In 
overruling  respondent's  motion  to  have  Its 
clerk  docket  and  set  the  case  down  for  fur- 
ther hearing,  amounted  to  a  decision  ren- 
dered in  the  cause,  within  the  meaning  of 
section  6  of  the  amendment  of  the  consti- 
tution, relating  to  courts  of  appeals,  which 
provides  that,  "when  any  one  or  said  courts 
of  appeals  shall  In  any  cause  or  proceeding 
render  a  decision  which  any  one  (^  the  Judges 
therein  sitting  shall  deem  contrary  to  any 
previous  decision  of  any  one  of  said  courts 
of  appeals,  or  of  the  supreme  court,  the  said 
court  of  appeals  must  of  its  own  motion, 
pending  the  same  term  and  not  afterwards, 
certify  and  transfer  said  cause  or  proceed- 
ing and  the  original  transcript  therein  t» 
the  supreme  court,  and  thereupon  the  su- 
preme court  must  rehear  and  determine  said 
cause  or  proceeding,  as  in  case  of  Jurisdic- 
tion obtained  by  ordinary  appellate  process," 
etc. ;  and  yet  that  Is  manifestly  the  provision, 
of  the  constitution  which  the  court  of  ap- 
peals had  in  mind,  and  upon  the  authority 
of  which  alone  it  attempted  to  invest  this 
court  with  Jurisdiction  to  hear  and  deter- 
mine said  cause,  as  in  case  of  Jurisdiction 
obtained  by  ordinary  appellate  process.  But, 
as  no  decision  has  been  rendered  in  the  cause 
by  the  court  of  appeals  since  its  return  to 
that  court  by  the  order  of  this  court  In  Feb- 
ruary, 1899,  upon  which  a  conflict  of  opin- 
ion might  arise,  and  as  upon  the  face  of  the 
record  no  fact  is  disclosed  that  gives  to  this 
court  jurisdiction  to  hear  and  determine  the 
cause  under  the  provision  of  sectlcHi  12  of 
article  6  of  the  constitution,  the  case  is  again 
ordered  certified  to  the  Kansas  City  court 
of  appeals  for  determination  therein.  AU 
concuc 
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McLEOD  et  al.  ▼.  VENABLS  et  al. 

(Supreme  Court  ot  Missouri,  DiTision  No.  1. 
June  12.  1001.) 

WIFB-8    SBPARATB    ESTATE)  —  PUECHASB    Or 

LAND— ESTATE  IN  ENTIRETY— AQBNOT— 

VERBAL  AUTHORIZATION. 

1.  Where  a  married  woman  receiTed  money 
from  lier  father's  estate  after  the  passage  of 
the  married  woman's  act  of  1875,  providiag 
that  such  money  should  be  her  separate  estate, 
and  should  not  be  appropriated  bjr  the  husband 
without  the  wife's  written  consent,  and  her 
husband  invested  the  money  so  received  in  land, 
without  the  wife's  c<xisent  in  writing,  taking 
the  titla  in  their  joint  names,  such  land  was 
not  held  by  the  entirety,  so  as  to  entitle  him  to 
the  whole  estate  by  survivorship  on  her  death, 
but  her  heirs  were  entitled  to  such  proj^ortion 
of  the  land  as  the  amount  of  her  money  invest- 
ed bore  to  the  total  cost  of  the  land. 

2.  Where  a  husbaiid  and  wife  agreed  orally 
to  use  money  which  she  had  inherited  from  her 
father's  estate  in  the  purchase  of  land,  both 
the  money  and  land  being  in  charge  of  her 
brother  as  administrator,  in  pursuance  of  which 
agreement  the  husband  arranged  to  have  the 
wife's  share  of  the  estate  credited  on  the  price 
of  the  land,  and  took  a  deed  without  consulting 
her  as  to  its  form,  a  contention  that  her  brother 
acted  as  her  agent  la  the  matter  was  not  sup- 

gorted  by  the  facts,  but  it  was  apparent  that 
er  husband  applied  the  money  to  purchasing 
the  land  under  ner  verbal  consent,  and  hence 
created  a  resulting  trust  in  favor  of  her  or  her 
heira. 

Appeal  from  circuit  court,  Pike  coub^; 
David  H.  Eby,  Judge. 

Suit  by  LoulB  McLeod  and  others  against 
Klcbard  G.  Venable  and  others.  From  a  de- 
cree in  favor  of  plaintiffs,  defendant  Richard 
C.  Venable  appeala    Affirmed. 

Ball  &  Sparrow,  for  appellant  J.  D.  Hoa> 
tetter,  for  respondents. 

MARSHALL,  J.  This  Is  a  proceeding  In 
equity  to  declare  a  resulting  trnst  in  and 
for  a  partition  of  the  N.  W.  %  of  section  15, 
in  township  53,  range  1  W.,  in  Pike  county. 
The  plaintiffs  are  a  part  of  the  heirs  at  law 
of  Jane  Venable,  and  the  defendants  are 
the  husband  and  remaining  heirs  of  Jane 
Voiable.  Jane  Venable  was  a  daughter  of 
William  McLeod.  She  married  Richard  0. 
Venable  on  the  11th  of  October,  1865.  Her 
father,  William  McLeod,  died  March  13, 
1876,  seised  of  the  land  described  above. 
During  the  course  of  the  administration  of 
hia  estate  said  land  was  ordered  sold,  and 
Jane  Venable  and  Richard  G.  Venable  be- 
came the  purchasers  thereof  at  such  sale 
on  July  10,  1876,  at  Its  appraised  price  of 
$4,912.  In  payment  therefor  they  executed 
their  two  notes  for  $2,270  and  $2,640,  re- 
spectively, of  date  Jnly  10,  1876.  Jane  Ven- 
able's  distributive  share  of  her  father's 
estate  amounted  to  $1,200.  The  executor 
credited  this  amount  upon  said  notes  on 
July  12,  1876,  and  the  balance  due  thereon, 
$8,712,  was  paid  by  the  husband,  Richard 
C.  Venable,  out  of  money  earned  by  the 
Joint  labor  of  himself  and  wife.  The  deed 
to  the  land  was  made  to  Jane  Venable  and 


Richard  0.  Venable.  Thus  the  title  re- 
mained until  January  24,  1897,  when  Jane 
Venable  died.  Intestate,  without  Issue,  and 
leaving  neither  father  nor  mother  surviv- 
ing hex.  Thereupon  this  action  was  in- 
stituted for  the  purposes  stated.  All  the 
parties  hereto,  except  Richard  G.  Venable, 
are  the  surviving  collateral  heirs  of  Jane 
Venable,  her  brothers  and  sisters  and  their 
descendants.  The  trial  court  found  and  de- 
creed that  Jane  Venable  owned  an  interest 
In  the  land  In  the  proportion  of  1,200  to  4,012, 
or  Ts/soT,  and  that  upon  her  death  one- 
half  of  her  interest  vested  in  her  husband 
and  the  other  half  In  her  collateral  heirs; 
devested  title  out  Of  Richard  0.  Venable 
as  to  that  portion;  decreed  partition;  and  or- 
dered the  land  to  be  sold,  and  the  proceeds 
distributed  In  such  proportion.  From  this 
decree  Richard  C.  Venable  has  perfected  this 
appeal. 

1.  Defendant  Richard  O.  Venable  con- 
tends  that  he  and  his  wife,  Jane,  were 
seised  of  the  premises  by  the  entirety,  and 
that  upon  the  death  of  his  wife  he  became 
entitled  to  whole  estate.  This  contention  is 
based  principally  upon  the  rule  announced 
in  Gamer  v.  Jones,  52  Ma,  loc.  clt  71,  as 
follows:  "At  common  law  a  conveyance  in 
fee,  to  husband  and  wife,  of  real  estate, 
created  a  tenancy  by  the  entirety.  Being 
but  one  person  in  law,  they  took  the  estate 
as  one  person;  each  being  the  owner  of  the 
entire  estate;  neither  of  whom  had  any  sep- 
arate or  Joint  interest,  but  a  unity  or  en- 
tirety of  the  whole.  So,  If  either  died,  the 
estate  continued  In  the  survivor,  as  it  had 
existed  before,  an  undivided  unity  or  en- 
tirety. There  was  no  survivorship,  as  in 
Joint  tenancies,  but  a  continuance  of  the 
estate  in  the  survivor  as  It  originally  stood. 
The  only  change  by  death  was  in  the  per- 
son, not  In  the  estate.  Before  death  they 
both  constituted  one  person  holding  the  en- 
tire estate,  and  after  the  death  of  either  the 
survivor  remained  as  the  only  holder  of  the 
estate.  This  principle  was  introduced  into 
this  state  as  a  part  of  the  common  law,  and 
It  has  not  been  altered  by  our  statute  of 
conveyances.  See  Gibson  v.  Zimmerman,  12 
Mo.  886,  61  Am.  Dec.  168.  It  Is  also  the 
settled  law  of  most  of  the  states  of  the 
Union  where  it  has  not  been  changed  by 
statute.  Tyl.  Inf.  498;  Lux  v.  Hoff,  47  111. 
425,  95  Am.  Dec.  502."  Defendant,  however, 
overlooks  what  was  further  said  in  that  case, 
as  follows:  "It  may  be  conceded  that,  if  a 
husband  invests  the  separate  funds  of  his 
wife  in  real  estate,  and  takes  a  deed  to 
them  Jointly,  a  court  of  equity  would  pro- 
tect her  in  the  oijoyment  of  the  property, 
and  declare  a  trust  in  her  favor.  But  no 
such  point  arises  In  this  case."  Oamer  t. 
Jones,  62  Mo.,  loc.  dt.  72.  In  the  case  at 
bar,  however,  while  It  Is  true  that  Richard 
and  Jane  were  married  prior  to  the  passage 
of  the  act  of  1875,  and  therefore  the  hus- 
band bad  a  vested  right  to  reduce  the  choscs 
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In  action  of  the  wife  to  possesalon  at  any 
time  during  the  coverture,  which  right  could 
not  be  taken  away  from  him  by  that  act 
(Leete  ▼.  Bank,  115  Ho.  184,  21  8.  W.  788; 
Id.,  141  Mo.  574,  42  a  W.  1074),  nevertheless 
tbe  wife,  Jane,  bad  no  choses  of  action— 
or,  at  any  rate^  not  the  choses  In  action 
which  were  Invested  In  this  land— pri<H'  to 
1875,  and  therefore  Leete  v.  Bank,  supra, 
has  no  application  to  this  case.  The  wife's 
dlsti-ibutlve  share  In  her  father's  estate  did 
not  accrue  to  her  until  the  death  of  her 
father  In  1876;  and  at  that  time,  by  the 
express  provisions  of  the  act  of  1875,  It 
became  her  separate  property,  which  her  hus- 
band could  not  reduce  to  possesalon  without 
her  written  consent,  which  was  not  given 
in  this  case.  Since  the  passage  of  that  act, 
If  a  husband  obtains  possession  of  his  wife's 
personal  property  without  such  written  con- 
sent, and  invests  it,  together  with  money 
of  his  own.  In  land,  and  takes  the  title  In 
their  Joint  names,  she  or  her  heirs  will 
be  entitled  to  the  proportion  of  the  land 
that  the  amount  of  her  money  thus  Invested 
bears  to  the  total  amount  paid  for  the  land 
(Jones  T.  Elkins,  143  Mo.  647,  46  S.  W.  261; 
Winn  V.  BUey,  151  Mo.  61,  52  S.  W.  27),  and 
a  court  of  equity  will  declare  a  resulting 
trust  In  her  favor  in  the  land  to  that  ex- 
tent Under  such  circumstances  the  estate 
Is  not  one  by  the  entirety,  and  the  husband 
does  not  take  the  whole  upon  the  death  of 
the  wife. 

2.  But  defendant  Bichard  C.  Venable  con- 
tends further  that  Jones  v.  Elkins  and  Winn 
V.  Riley,  supra,  do  not  apply  to  this  case, 
because  be  did  not  reduce  his  wife's  share 
of  her  father's  estate  to  his  possession  with- 
out her  written  consent,  and  invest  it  in  this 
land;  nor  did  be  ever  have  possession  of  his 
wife's  said  personal  chattels;  but  that  her 
brother,  the  executor  of  her  father's  estate, 
by  her  direction,  applied  her  said  share  to 
the  part  payment  of  th^r  Joint  notes;  and 
that,  such  share  being  her  separate  estate, 
she  had  a  right  to  appoint  her  brother  her 
agent  to  so  apply  her  share,  under  the  rule 
announced  in  Macfarland  v.  Helm,  127  Mo., 
loc.  dt  335,  28  S.  W.  1030;  and  that  she  thus 
created  an  estate  by  the  entirety,  which  she 
refused  to  divide  between  them,  when  be 
requested  her  to  do  so,  during  her  lifetime; 
and  therefore  he  Is  now  seised  of  tbe  whole 
estate.  Bichard  C.  Tenable  was  the  only 
witness  In  the  case.  The  plaintiffs  Intro- 
duced his  deposition,  which  they  had  taken, 
as  an  admission,  and  be  was  allowed  to  tes- 
tify in  his  own  behalf,  without  objection, 
nis  version  of  the  matter  is  this:  His  wife's 
father  permitted  them  to  live  on  the  place 
for  Seven  years  before  his  death,  and  to  take 
the  issues  and  profits  arising  from  it  In  con- 
sideration of  their  taking  care  of  him.  He 
and  his  wife  both  worked.  She  sold  chick- 
ens and  eggs,  and  a  hog  and  a  cow;  and  ev- 
ery nickel  they  got  they  laid  aside  with  the 
avowed  purpose  of  using  it  towards  buying 


the  place  when  her  father  died;  and  it  was 
so  used,  together  with  the  $1,200  which  she 
inherited  from  her  father's  estate.  As  to 
what  happened  In  reteeeace  to  Investing  her 
$1,200  in  the  lam:.  Bichard  C.  Venable  tes- 
tified as  follows:  "Q.  You  say  she  inherited 
from  the  estate  between  |1,200  and  $1,300? 
A.  Tes,  sir.  Q.  At  the  time  of  the  purchase, 
or  Just  before  it  was  arranged  between  you 
and  your  wife  to  buy  the  home  farm?  A. 
Yes,  sir;  a  portion  of  it,  at  least  We  did 
buy  It  all.  We  made  that  agreement  We 
could  not  live  where  we  were.  Q.  Now, 
then,  when  you  bought  the  place,  she  agreed 
to  and  told  you  to  use  ber  money?  A.  Yes, 
sir.  Q.  With  yours.  In  paying  for  tbe  place? 
A.  Yes,  sir.  Q.  Now,  then,  the  place  was 
purchased  from  George  McLeod  as  executor 
of  his  father's  estate?  A.  Yes,  sir.  Q.  You 
atiended  to  all  the  matters?  A.  Yes,  sir. 
Q.  When  the  deed  was  made,  did  you  or 
your  wife  have  anything  to  do  with  It,  so  far 
as  yon  know?  A.  No,  sir.  Q.  As  to  how  it 
should  be  made?  A.  No,  sir.  Q.  Did  yon 
ever  suggest  to  Mr.  McLeod  as  to  how  to 
make  the  deed?  A.  No,  sir.  He  wrote  the 
deed  himself;  and  I  did  not  know  what  was 
in  It  until  he  read  It  to  me.  In  fact;  not 
having  a  very  good  education.  My  fatber 
died  when  I  was  Just  a  small  child.  Q.  Yon 
accepted  the  deed  In  the  manner  In  which 
Mr.  McLeod  had  written  it  up,  and  had  it 
recorded?  A.  Had  it  recorded  the  same  day. 
Q.  Did  you  take  It  home,  and  show  it  to 
your  wife?  A.  Yes,  sir.  Q.  She  read  It? 
A.  Yes,  sir.  Q.  And  she  was  perfecUy  sat- 
isfied with  the  way  It  was  written?  A.  Yes, 
sir.  Q.  And  you  retained  it  Just  that  way 
all  the  time?  A.  Yes,  sir.  Q.  Never  chan- 
ged it  a  particle,  knowing  that  she  had  $1,- 
aoO,  or  about  that,  in  the  place?  Did  yoa 
ever  suggest  to  her  that  you  would  deed  her 
a  part  of  the  land,— deed  her  one  eighty? 
A.  Yes,  sir.  Q.  And  she  make  a  deed  to  you 
for  the  balance?  A.  Yes,  sir.  Q.  What  did 
she  say  with  reference  to  that?  A.  She  said 
she  would  not  do  that  She  was  perfectly 
satisfied  for  It  to  remain  the  way  it  was. 
Q.  And  from  that  day  to  this  It  has  remain- 
ed that  way?  A.  Yes,  sir.  Q.  If  I  under- 
stand you  rlgbtiy,  all  that  she  ever  put  in 
the  place  was  tiie  sum  of  money  derived 
from  her  father's  estate,  that  you  think  was 
between  twelve  and  thirteen  hundred  dol- 
lars? A.  Yes,  sir.  Q.  All  the  balance  of  the 
purchase  money  you  paid  yourself  out  of 
money  that  yon  had  earned?  A.  Yes,  sir. 
Q.  These  are  the  facts?  A.  Yes,  sir."  Bich- 
ard also  testified  that  no  part  of  the  $1,200 
ev^  passed  through  his  bands,  but  that  two 
days  after  he  and  his  wife  had  purchased 
the  land  and  given  their  Joint  notes  for  it. 
her  brother,  the  executor  of  her  father's  es- 
tate, applied  the  $1,200  to  the  part  payment 
of  the  note  for  $2,640.  But.  a  careful  exam- 
ination of  the  record  fails  to  disclose  a  sin- 
gle word  of  evidence  that  she  directed  her 
brother  to  so  apply  her  share,  or  in  any  man- 
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ner  constitnted  bim  her  agent  to  do  so.  On 
the  contrary,  the  testimony  of  her  husband 
above  quoted  stands  uncontradicted,  and  Is 
to  the  ^ect  that  he  attended  to  the  whole 
matter  for  hw,  as  well  as  for  himself,  and 
that  she  told  him  to  use  her  share  of  her 
father's  estate  to  pay  for  the  land,  and  that 
she  neyer  gave  any  direction  to  any  one  as 
to  bow  the  deed  should  be  made,  and  never 
saw  the  deed  nntll  after  It  was  made,  exe- 
cuted, and  recorded,  when  she  said  she  was 
perfectly  satisfied  to  let  It  remain  In  that 
shape.  Upon  such  testimony  it  cannot  be 
said  that  there  is  any  substantial  testimony 
to  rest  defendant's  contention  upon  that  Mrs. 
Venable  appointed  her  brother  to  apply  her 
share  of  her  father's  estate  In  that  way,  but 
the  conclusion  Is  Irreelstlble  that  she  verbal- 
ly authorized  her  husband  to  use  it  in  that 
way,  and  he  directed  her  brotbei^  to  so  ap- 
ply it  Bo  that  It  ia  the  same  thing  as  If  be 
bad  collected  the  money  from  the  executor, 
and  applied  it  himself.  And  this  brings  this 
case  squarely  within  the  rule  announced  In 
Jones  V.  Elkins,  148  Mo.  647,  45  S.  W.  261, 
and  results  In  necessarily  holding  that  the 
trial  court  was  right  In  declaring  a  resulting 
trust  In  favor  of  her  heirs  In  the  proportion 
of  )il,aOO  to  $3,712.  Neither  can  It  be  said 
that,  although  she  did  not  direct  the  deed  to 
be  made  in  this  manner,  nevertheless  she 
ratified  it  after  It  was  made,  so  as  to  create 
an  estate  by  the  entirety.  True,  being  her 
separate  property,  she  could  ratify  the  un- 
authorized act  of  her  brother,  and  it  would 
have  the  same  legal  effect  as  if  it  bad  been 
authorized;  but  It  does  not  loUow  that,  un- 
der the  circumstances  herein  stated,  she  nec- 
essarily intended  thereby  to  create  an  es- 
tate by  the  entirety.  Her  conduct  is  as  con- 
sistent with  an  intention  tliat  she  should 
have  an  equitable  estate  to  the  extent  of  her 
$1,200  so  invested  as  it  is  that  she  Intended 
to  create  an  estate  by  the  entirety.  In  fact, 
it  is  more  reasonable  to  so  construe  her  ac- 
tions. She  is  charged  with  knowledge  of  the 
law,  and  hence  Is  as  conclusively  presumed 
to  have  known  the  rule  announced  In  Jones 
V.  Elkins,  143  Mo.  647,  45  S.  W.  261,  as  She 
is  to  have  known  that  laid  down  in  Gamer 
V.  Jones,  52  Mo.  68.  Indeed,  it  must  be  held 
that  she  knew  that,  under  the  facts  of  this 
case,  the  $1,200  was  her  separate  property, 
and  accrued  to  her  after  the  passage  of  the 
act  of  1875,  and  that  it  was  invested  In  this 
land  in  their  joint  names  by  her  husband, 
without  her  written  consent;  and  hence,  un- 
der the  rule  announced  in  Jones  v.  El- 
kins, as  well  as  under  the  exception  to  the 
common-law  rule  announced  distinctly  in 
Oamer  v.  Jones,  she  had  a  trust  estate  In 
the  land  in  the  proportion  of  $1,200  to  $3,712, 
which  a  court  of  equity  would  protect,  and 
therefore  there  was  no  necessity  for  a  sever- 
ance of  her  Interests  from  her  husband's. 
The  trial  conrt  took  this  view,  and  decreed 
her  interest  in  that  way,  and  then  gave  her 
(I8S.W.-M 


husband  one  half  of  her  interest,  the  whole 
of  his  own,  and  divided  the  other  half  of 
her  Interest  among  her  collateral  heirs. 
This  was  even  more  favorable  to  him  than 
he  had  a  right  to  ask,  for  it  left  out  of  con- 
sideration her  interest  in  the  $3,712,  which 
was  earned  by  their  Joint  labors,  and  by  the 
sale  of  her  chickens,  eggs,  hog,  and  cow. 
But,  as  that  interest  may  have  come  to  her 
before  the  passage  of  the  act  of  1875,  and 
been  reduced  to  possession  by  the  husband, 
and  hence  would  be  governed  by  Leete  ▼. 
Bank,  supra,  and  as  her  heirs  submitted  to 
the  judgment  of  the  court  In  this  regard,  it 
is  not  open  to  review  in  this  court.  The 
judgment  of  the  circuit  court  is  right,  and 
is  afiirmed.    All  concur. 


RUSSELL  et  al.  v.  CKOT  et  aL 
HOLMES  et  al.  v.  SAME.t 
(Sapreme  Court  of  Missouri.     June  18,  1901.) 
TAXATION    OF    MORTQAGBS— CONSTITDTlONAIj 
LAW  —  AMENDMENT  —  VALIDITY  — PUBLICA- 
TION—ADOPTION  BY  VOTE— SUFFICIENCY  Of 
BALLOT— EQUAL  PROTECTION  OF  THE  LAWS. 

1.  Const,  art.  15,  8  2,  declares  that  proposed 
constitutional  amendments  shall  be  published 
weekly  in  some  newspaper,  if  such  there  be, 
within  each  county  in  the  state,  for  four  con- 
secutive weeks  next  preceding  the  genel'al  elec- 
tion then  next  ensuiag.  Held,  that  publication 
once  in  each  of  the  four  consecutive  weeks  next 
preceding  the  week  in  which  the  election  occur- 
red complied  with  the  statute,  though  the  first 

Subllcation  was  less  than  28  days  before  the 
ay  of  election. 

2.  The  proposed  amendment  to  Const,  art.  10, 
f  22,  voted  on  at  the  general  election  in  No- 
vember, 1900,  declares  that  a  mortgage,  deed 
of  trust,  contract,  or  other  obligation  by  which 
a  debt  is  secured  for  the  purposes  of  taxation 
shall  be  deemed  and  treated  as  an  interest  in 
the  property  affected  thereby,  except  as  to 
railroad  and  other  quasi  public  corporations,  for 
which  provision  has  already  been  made  by  law, 
and  thereafter  provides  how  the  value  of  such 
security  shall  be  assessed  and  taxed  to  the  own- 
er thereof,  and  how  a  corresponding  redaction 
in  the  value  of  property  affected  by  such  mort- 
gage, deed  of  trust,  etc.,  shall  be  secured  to 
the  owner  thereof  in  its  assessment  and  taxa- 
tion, and  renders  null  and  void  contracts  made 
by  debtors  to  pay  the  tax  or  assessmept  on 
the  interest  of  the  mortgagee,  etc.  Rev.  St. 
1890,  §  7122,  in  prescribing  the  form  of  ballot 
for  constitutional  amendments,  requires  that  it 
shall  state  or  indicate  the  character  or  nature 
of  the  proposed  amendment  or  amendments  to 
be  voted  on,  and  that  such  statements  shall  be 
printed  on  the  ofiicial  ballot.  Pursuant  thereto 
the  form'  of  ballot  in  this  instance  had  printed 
thereon  the  statement  that  the  amendment  re- 
ferred to  provided  "that  the  value  of  property 
subject  to  mortgage,  deed  of  trust,"  etc.,  "lees 
the  value  of  such  security,  shall  be  assessed  to 
the  owner  of  the  property,  and  the  value  of 
the  security  asseBsed  to  the  owner  thereof;  and 
that  a  contract  made  in  violation  of  such  provi- 
sion is  null  and  void."  Beld  a  snfficient  compli- 
ance with  the  statute. 

3.  Such  amendment  is  invalid  for  the  reason 
that  it  does  not  afford  "equal  protection  of  the 
laws"  guarantied  by  the  fourteenth  amendment 
to  the  federal  constitntion,  the  ineqaality  con- 
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■Uting  In  the  exception  «b  to  corporations  mad« 

thereia. 

Sherwood,  Robinson,  and  Marshall,  JJ^  di*- 
■enting. 

In  bana  Appeals  trota  circuit  court,  Bu- 
chanan county;  W.  K.  James,  Judge. 

Actions  by  Mary  S.  Russell  and  others, 
and  by  Rufus  E.  Holmes  and  others,  against 
James  B.  Croy  and  others.  Ftom  judgments 
for  defendants  In  each  case,  plaintiffs  appeal. 
Reversed. 

These  two  cases  come  here  by  appeal  from 
the  circuit  court  of  Buchanan  county.  The 
plaintiffs  are  holders  of  notes  secured  by 
mortgages  on  lands  in  that  county  which  are 
owned  by  Indlyidnals.  The  defendants  are 
the  assessor  and  the  members  of  the  comity 
court  The  object  of  the  suits  Is  to  prevent 
the  defendants  from  enforcing  against  the 
plalntitb  the  terms  of  the  third  constitution- 
al amendment  voted  on  and  declared  adopted 
at  the  general  election  In  November,  1900. 
The  proposed  amendment  was  to  add  to 
article  10  of  the  ccmstitution  two  sections, 
•a  follows: 

"Sec.  22.  A  mortgage,  deed  of  trust,  con- 
tract or  other  obligation  by  which  a  debt  is 
secured,  shall,  for  the  purposes  of  assesBment 
and  taxation,  be  deemed  and  treated  as  an 
interest  In  the  property  affected  thereby,  ex- 
cept as  to  railroad  and  other  quasi  public 
corporations,  for  which  provision  has  already 
been  made  by  law;  in  case  of  debts  so  se- 
cured, the  value  of  the  property  affected  by 
such  mortgage,  deed  of  trust,  contract  or 
obligation,  less  the  value  of  snch  security, 
shall  be  assessed  and  taxed  to  the  owner  of 
the  property,  in  the  manner  hereinafter  to  be 
provided  by  law,  and  the  value  of  such  se- 
curity shall  be  assessed  and  taxed  to  the 
owner  thereof.  In  the  county,  city  or  other 
local  subdivision  in  which  the  property  af- 
fected thereby  la  situate.  The  taxes  so  lev- 
led  shall  be  a  lien  upon  the  property  and 
security,  and  may  be  paid  by  either  party  to 
such  security;  if  paid  by  the  owner  of  the 
security,  the  tax  so  levied  upon  the  property 
affected  thereby,  shall  become  a  part  of  the 
debt  BO  secured;  if  the  owner  of  th&property 
Shall  pay  the  tax  so  levied  on  such  security, 
it  shall  constitute  a  payment  thereon,  and 
to  the  extent  of  such  payment  a  full  dis- 
charge thereof:  provided,  that  in  all  such 
cases  the  Interest  of  the  owner  of  the  se- 
curity, as  well  as  that  of  the  owner  of  the 
property  affected  by  such  mortgage,  deed  of 
trust,  contract  or  obligation,  shall  be  assess- 
ed on  terms  equally  fair  and  just  If  the 
note  or  other  obligation  secured,  is  entitled 
to  a  credit  by  payment  on  the  principal 
thereof,  the  assessable  value  of  the  owner 
of  the  security,  upon  the  fact  being  made 
known  to  the  assessor  prior  to  the  assess- 
ment, shall  be  diminished  by  the  amount  of 
such  pajment  and  the  assessable  value  of 
the  owner  of  tiie  land  or  other  property,  cor- 
respondingly increased,  the  Interest  hereof 
beinc  to  place  those  Interested  in  any  way 


in  snch  land  or  other  property,  on  the  plane 
of  absolute  equity  as  to  taxation. 

"Sec.  2a  Every  contract  hereafter  made 
by  which  a  debtor  is  obligated  to  pay  an; 
tax  or  assessment  on  money  loaned,  or  on 
any  mortgage,  deed  of  trust,  or  other  lien, 
shall,  as  to  any  Interest  specified  therein  and 
as  to  such  tax  or  assessment,  be  noil  and 
void." 

The  contention  of  the  plalntlfb  is  that  this 
amendment  was  not  legally  adopted,  and 
that  it  is  in  violation  of  the  fourteentli 
amendment  to  the  federal  constitution.  The 
judgment  of  the  circuit  court  was  that  the 
amendment  was  legally  adt^ted,  and  that 
it  was  not  obnoxious  to  the  federal  constitn- 
tion,  and  tliat  platntlfV  mortgage  notes  were 
subject  to  taxation,  as  therein  indicated. 
From  that  judgment  the  plaintiff^  appeal 
There  is  no  dispute  as  to  the  facts. 

B.  R.  Vineyard,  for  appellants.  B.  C.  Crow, 
Atty.  Gen.,  J  as.  W.  l^too,  and  W.  B.  Nor- 
rls,  for  respondents. 

VALLIANT,  J.  (after  stating  the  fact^.   1. 

Appellants'  first  proposition  is  that  notice  of 
the  proposed  amendment  was  not  pnblisbed 
for  the  length  of  time  required  by  law.  The 
requiremeiit  of  the  constltntlon  on  that  pohit 
in  section  2,  art  15,  is:  "The  proposed 
amendments  shall  be  published  with  the  laws 
of  that  session,  and  also  shall  be  published 
weekly  In  some  newspap»  If  such  there  be, 
within  each  county  in  the  states  for  four 
consecutive  weeks  next  preceding  the  gen- 
eral election  th^  next  ensuing." 

The  general  Section  in  1900  occurred  No- 
vember Oth,  which  was  the  first  Tuesday  In 
that  month.  The  record  shows  that  the  no- 
tice was  published  in  every  county  once  a 
we^  in  each  of  the  following  weeks  in  Oc- 
tober, viz.  the  weeks  beghming  Sunday  7th, 
16th,  2l8t,  and  28th.  In  18  counties  only, 
there  was  in  each  a  publication  in  the  week 
beginning  Sunday,  September  30th,  and  con- 
tinuing through  October.  The  publications 
in  the  week  beginning  October  7th  were  made 
as  follows:  In  1  county,  on  Monday,  8th;  in 
1,  Tuesday,  9th;  In  8  counties,  Wednesday, 
10th;  In  54,  Thursday,  11th;  43,  Friday,  12th; 
and  8,  Saturday,  13th.  That  was  caused 
from  the  fact  that  the  county  newspapers 
were  published  weekly  in  tiiose  counties,  re- 
spectively, on  those  days  only.  The  result 
was  that,  while  there  was  a  publication  In 
every  county  once  a  week  In  the  fonr  con- 
secutive weeks  next  preceding  the  day  of 
election,  yet  In  a  majority  of  the' counties  the 
first  publication  was  less  than  28  days  before 
that  day,  and  for  that  reason  appellants  say 
the  requirement  of  the  constitution  on  that 
point  was  not  fulfilled,  and  the  election  was 
Invalid.  A  decision  of  this  point  requires  a 
construction  of  that  clause  of  the  constitution 
above  quoted.  To  aid  us  in  this  study,  we 
are  referred  to  decisions  of  this  and  other 
courts  construing  statutes  somewhat  similar. 
In  Young  t.  Down«y,  160  Mo.  SIT,  61  &  W. 
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751,  ire  construed  the  Btatate  wblcta  pre- 
scribes tbe  notice  to  be  given  by  an  admlula- 
trator  of  his  application  to  the  probate  court 
for  aatborlty  to  sell  land  for  the  payment 
of  debts.  In  that  case  the  snbject  was  tbbi^ 
onghly  considered,  and  the  previous  decisions 
rerlewed  by  Burgess,  J.,  speaking  for  the 
court,  and  we  are  entirely  satisfied  with  the 
conclusion  therein  reached,  and  the  Interpre- 
tation of  the  statute  then  under  considera- 
tion. Bat  the  same  words,  occurring  In  dif- 
ferent statutes  of  somewhat  similar  charac- 
ter, do  not  necessarily  bear  the  same  Inter- 
pretation. Their  meaning  Is  Influenced  by 
the  particular  context,  and  sometimes  by 
the  object  to  be  attained  by  the  statute  itself. 
Thus,  la  Young  v.  Downey,  supra,  wherein 
the  words  "four  consecutive  weeks"  were 
shown  to  mean  28  days,  a  former  decision 
of  this  court,  in  which  It  was  held  that  the 
notice  "was  published  in  a  weekly  paper  for 
four  consecutive  numbers,  which  makes  four 
weeks"  (Haywood  t.  Russell,  44  Mo.  2S2), 
was  held  not  to  be  in  conflict  with  the  view  then 
taken  of  the  statute  then  under  consideration, 
for  the  very  obvious  reason  that  there  was 
diSerenc'e  in  the  context  and  also  in  the  pur- 
pose of  the  two  statutes.  In  Haywood  v. 
Russell  the  publication  was  of  a  notice  to  a 
nonresident  defendant  in  an  attachment  salt 
which  the  statute  required  to  be  for  four 
weeks,  and  tbe  last  insertion  to  be  four  weelu 
before  the  return  term  of  the  court.  In 
Young  V,  Downey  the  statute  was:  "Such 
notice  shall  be  published  for  four  weeks  In 
some  newspaper  in  the  county  in  which  tbe 
proceedings  are  had.  Gen.  St  1866,  p.  48S,  | 
25;  section  148,  Rer.  St.  1899.  If  4  weeks, 
under  all  circumstances  and  in  every  connec- 
tion, must  mean  28  days,  then.  In  the  at- 
tachment suit  against  a  nonresident  defend- 
ant, the  publication  would  hare  to  ran  28 
days,  and  be  completed  4  weeks  before  tbe 
commencement  of  the  term;  but  that  la 
what  this  court  has  said  the  statute  does  not 
mean.  In  tbe  statute  concerning  tbe  sale  of 
real  estate  by  order  of  the  probate  court  the 
requirement  is  that  the  notice  be  "published 
for  four  weeks,"  without  any  limitation  or 
qualiacation  as  to  that  period. 

So  that,  according  to  the  Interpretations 
we  have  given  tbe  statutes  in  regard  to 
notice  to  nonresidents  in  attachment  and 
such  like  suits,  and  In  regard  to  sales  of 
real  estate  by  order  ox'  tbe  probate  court, 
the  requirement  of  publication  for  4  weelis 
successively  in  the  one  is  satisfied  by  a  pub- 
lication in  a  weekly  paper  for  4  consecutive 
numbers,  the  last  insertion  to  be  4  weeks, 
as  it  formerly  was  (Gen.  St.  1866),  15  days, 
as  It  now  U  (section  681,  Rev.  St  1899),  be- 
fore tbe  return  day -of  the  term,  while  In 
tbe  other  tbe  publication  must  cover  a  period 
of  full  28  days  before  the  return  day,  and 
there  Is  no  inconsistency  in  the  two  In- 
tarpretatlons,  and  both  are  right 

Now,  in  tbe  clause  of  our  constltntion  r^ 
gsrdlng  tbe  publication  of  notice  of  tbe  sob- 


mlsslon  of  a  eonstltational  amendmeiat  t«  tfe* 
vote  of  the  people,  we  have  the  words  "tour 
consecutive  weeks,"  but  they  are  In  context 
with  words  different  from  those  in  connec- 
tion with  which  the  same  are  used  in  the 
statutes  above  mentioned.  The  language  we 
now  have  to  construe  is,  "shall  be  published 
with  tbe  laws  of  tbe  session  at  which  tbey 
are  proposed,  and  also  in  some  newspaper, 
if  such  there  be,  in  each  county  in  the  state 
for  four  consecutive  weeks  next  preceding 
the  general  election  then  next  ensuing,"  etc 
The  4  weeks  here  called  for  are  not  any 
4  we^B  the  secretary  of  state  may  select 
prior  to  tbe  election,  but  they  must  be  the 

4  weeks  next  preceding  the  election.  If  the 
secretary  of  state  had  chosen  to  begin  the 
publications  on  tbe  Ist  day  of  September, 
and  run  them  into  the  first  week  in  October, 
so  as  to  secure,  with  the  varying  days  of 
publication  among  the  newspapers,  a  full 
period  of  28  days,  that  would  not  have  an- 
swered the  requirement  of  the  constitution, 
because  the  4  weeks  so  covered  would  not 
have  been  those  next  preceding  tbe  election. 
And  If  he  had  run  the  publication  so  begun 
through  tbe  month  of  October,  and  thus 
covered  more  than  28  days  or  4  weeks,  still 
the  only  period  of  the  publication  that  would 
have  answered  the  requirement  of  tbe  law 
would  have  been  tbe  4  weeks  next  preced- 
ing the  election;  the  rest  would  have  been, 
in  legal  effect  ss  if  it  bad  not  been.  If 
the  publication  shotild  be  for  4  weelcs,  and 
It  began  5  weeks,  before  the  day  of  the 
election,  It  would  not  have  covered  the 
period  called  for  by  the  constitution,  because 
it  would  not  have  covered  tbe  week  im- 
mediately preceding;  and  if  It  had  continued 

5  weelcs,  up  to  the  day  of  tbe  election,  the 
only  valid  pablications  would  be  those  in 
the  last  4  weeks,  and,  if  the  days  of  pub- 
lication in  those  weelcs  did  not  compass  28 
days,  any  other  group  of  28  days  carved 
out  of  the  5-weeks  period  would  not  avalL 
If  we  must  construe  the  constitution  in  this 
respect  as  strictly  as  appellants  would  have 
UB  to  construe  it,  and  if  we  must  say  that 
4  weeks  there  means  28  days,  then  we  must 
say  that  tbe  4  publications  called  for  must 
have  occurred  within  tbe  28  days  next  pre- 
ceding November  6th;  that  is,  from  Tues- 
day, Octol>er  9th,  to  November  6th,  both 
Inclusive,  not  sooner  than  the  one,  nor  lat- 
er than  the  other,  date.  But  in  a  county 
where  the  newspaper  was  not  published  on 
Tuesday,  the  publication  could  not  begin  on 
the  9tb,  and,  if  Saturday  was  the  day  of 
isbue,  the  first  insertion,  within  the  28  days 
next  preceding  the  election,  would  be  on  the 
13th.  If  tbe  Officer  had  begun  to  publish 
on  the  Saturday  previous,  in  order  to  cover 
the  full  limit  of  28  days,  he  would  have 
compassed  31  days,  but  he  would  not  have 
accomplished  a  publication  once  a  week 
withbi  the  last  28  days,  ana  be  would  have 
fallen  outside  the  eonstltational  line,  if  4 
weeks,  in  that  connection,  means  28  days. 
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The  constitatlmi  uses  the  words  "four 
consecntlTe  weeks."  The  word  "week,"  In 
its  most  accurate  sense,  means  seven  con- 
secutive days,  beginning  with  Sunday.  In 
that  sense  It  Is  most  usually  used.  But  It  la 
also  appropriately  used  to  mean  seven  con- 
secutive days,  beginning  with  any  day.  If 
we  mark  ofF  the  four  weelts  next  preceding 
Tuesday,  November  6th,  according  to  the 
first  meaning  of  the  word  above  given,  then 
we  would  have  the  four  weeks,  beginning, 
each,  Sunday,  October  7th,  14th,  21st,  and 
28th,  and  ending  Saturday,  November  3d. 
Within  that  meaning  of  the  word,  those  are 
the  particular  four  weelcs  specified  by  the 
constitution  during  which  In  each  the  no- 
tice must  be  published  once.  If  we  mark 
them  off  on  the  calendar  by  periods  of  seven 
days,  not  regarding  Sunday  as  the  first  of 
each,  then  we  would  have  four  weeks,  be- 
ginning, each,  Tuesday,  October  9th,  16th, 
23d,  and  30th,  and  ending  Monday,  Novem- 
ber 5th,  and  within  each  of  those  periods 
there  must  be  a  publication.  Whether  wo 
begin  to  count  the  week  with  Sunday  or 
Tuesday,  the  four  that  we  so  mark  off  are 
the  four  which  the  constitution  calls  for, 
and  none  other  will  satisfy.  The  record  in 
this  case  shows  that  in  eaca  of  those  weeks, 
whether  marked  off  by  one  rule  or  the 
other,  there  was  a  publication  of  the  no- 
tice, with  one  exception;  that  is,  if  we  begin 
to  count  with  Tuesday,  October  9th,  there 
was  no  publication  that  week  in  Dallas 
county,  because  the  only  paper  In  the  coun- 
ty was  Issued  on  Monday  alone. 

The  constitution  qualifies  its  requirement 
in  this  respect  by  saying  the  publication 
shall  be  made  "weekly  In  some  newspaper, 
if  such  there  be."  Of  course,  if  there  should 
be  no  newspaper  in  the  county,  or,  what 
is  the  same  thing.  If  it  be  not  issued  within 
the  period  required,  the  publication  in  that 
county  is  not  required. 

It  appears  from  the  record  before  us  that 
since  the  adoption  of  our  constitution,  in 
1875,  there  have  been  20  amendments  sub- 
mitted to  a  vote  of  the  people  by  Joint 
resolution  of  the  general  assembly,  begin- 
ning in  1S78,  and  following  in  1882,  1884, 
1886,  1890,  1892,  1894,  1896,  and  1900,  and 
that  In  every  instance  the  notice  has  been 
published  for  the  same  period  that  this  no- 
tice wasL  Thus  it  appears  that  the  execu- 
tive department  was  early  called  on  to  con- 
strue the  clause  in  the  constitution  which  we 
have  just  been  considering,  and  the  con- 
struction it  placed  upon  it  was  that  the 
particular  four  weeks  designated  were  those 
regular  calendar  periods,  oi  seven  days  each, 
beginning  on  Sunday,  and  occurring  next  be- 
fore the  Tuesday  of  election  day,  and  that 
a  publication  in  each  of  those  periods  was 
what  the  constitution  required.  The  execu- 
tive department  has  never  changed  its  rul- 
ings on  that  point,  and  all  the  amendments 
of  ^be  constitution  that  have  been  adopted 
have  been  by  a  vote  of  the  people  on  notice 


given  In  accordance  with  that  Interpreta- 
tion. A  very  large  and  Important  part  of 
the  state  government  has  rested  for  the  last 
10  years  on  an  amendment  to  the  constitu- 
tion adopted  in  accordance  witu  that  inter- 
pretation. Even  if  we  have  any  doubt  about 
the  correctness  of  the  construction  given  by 
the  executive,  we  should  hesitate  to  over- 
throw a  rule  of  construction  upon  which  so 
much  had  been  builded.  There  Is  a  very 
learned  and  demonstrative  argument  in  the 
brief  of  the  attorney  general  to  show  that 
under  such  circumstances  the  court  should 
follow  the  construction  placed  by  the  execu- 
tive department  on  the  written  law.  The 
position  Is  supported,  not  only  with  forceful 
argument,  but  abundant  authority:  bat,  as 
we  agree  with  the  executive  in  the  inta- 
pretation  it  has  given  the  clause,  the  ques- 
tion of  whether  we  would  be  bound  by  or 
Justified  In  following,  regardless  of  oar  own 
views  if  to  the  contrary,  the  long-estab- 
lished rule  of  the  executive  department,  is 
not  before  us  for  decision.  We  hold  that 
the  publication  of  the  notice  In  this  case 
was  made  as  the  law  requires. 

2.  The  next  point  advanced  by  appellants 
Is  that  the  ballot  was  not  sufilcient  in  form. 
Section  7122,  Rev.  St  1899,  prescribes  the 
form  of  the  ballot  to  be  voted  on  a  proposi- 
tion to  amend  the  constitution,  and  among 
other  requisites  is:  "The  secretary  of  state 
shall  certify  to  the  different  county  clerks,  or 
other  proper  officers,  the  form  of  the  ballot, 
which  shall  also  state  or  indicate  the  char- 
acter or  nature  of  the  proposed  constitutional 
amendment  or  amendments  to  be  voted  on, 
which  statement,  indicating  the  charaxiter  or 
nature  of  any  proposed  constitutional  amend- 
ment, shall  be  printed  upon  the  official  bal- 
lot in  addition  to  and  In  connection  with  the 
form  above  provided."  The  form  of  the  bal- 
lot In  this  instance  was:  "Third  constitu- 
tional amendment  (providing  that  the  value 
of  property  subject  to  mortgage,  deed  of 
trust,  etc.,  less  the  value  of  such  security, 
shall  be  assessed  to  the  owner  of  the  prop- 
erty, and  the  value  of  the  security  assessed 
to  the  owner  thereof,  and  that  a  contract 
made  In  violation  of  such  provision  Is  nuQ 
and  void).  Yes."  Then  the  same  form  Is  re- 
peated, ending,  "No."  Appellants  contend 
that  this  did  not  indicate  to  the  voters  the 
nature  of  the  proposed  ameudment,  and  that 
it  was  misleading,  confusing,  defective,  and 
contradictory,  deceiving  the  voters,  etc.  The 
law  requires  that  the  proposed  amendment 
be  puDllsbed  In  the  session  acts  of  the  gen- 
eral assembly  at  which  they  were  proposed, 
and  in  a  newspaper  In  each  county  for  four 
consecutive  weeks,  and  two  or  more  copies 
printed  In  great  primer  poster  type,  posted 
at  each  voting  place.  It  Is  by  those  methods 
that  the  people  are  to  be  informed  of  the 
precise  meaning  of  the  proposed  amendments. 
The  indication  to  be  placed  on  the  ballot  is 
not  designed  to  give  that  minute  information, 
hut  only  to  Inform  the  voter.  In  a  rery  gen- 
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eral  way,  of  the  subject.  When,  as  In  the 
lost  election,  there  are  several  amendments 
to  be  voted  on,  the  voter  would  not  be  apt 
to  remember  each  by  Ita  number,  and,  so  as 
to  prevent  confusion  or  mistake,  he  Is  In- 
formed by  the  ballot  that  the  flrst  relates  to 
making  Information  and  Indictment  concur- 
rent remedies;  the  second,  to  providing  for 
the  levy  of  a  road  and  bridge  tax;  the  third, 
to  provide  that  the  value  of  property  sub- 
ject to  mortgage,  deed  of  trust,  etc.,  shall 
be  assessed,  etc.  That  method  simply  dis- 
tinguishes one  proposed  amendment  -from  an- 
other, If  there  are  more  than  one,  and  wheth- 
er one  or  more  calls  the  general  subject  to 
his  attention.  The  general  purpose  of  this 
amendment  was  sufficiently  Indicated  on  the 
baUot 

8.  We  come  now  to  consider  the  most  seri- 
ous objection  alleged  against  the  validity  of 
the  amendment;  that  is,  that  It  Is  in  viola- 
tion of  the  fourteenth  amendment  of  the  con- 
stitution of  the  United  States.  Under  onr 
system  as  existing  before  the  adoption  of 
this  amendment,  mortgages  on  real  estate  are 
taxed  as  personal  property,  and  the  mortga- 
gee is  required  to  give  them  in  for  taxation, 
while  the  land  is  also  taxed  on  its  assessed 
value  without  deducting  the  value  of  the 
mortgage.  Thus  there  is.  In  theory,  at  least, 
a  double  taxation  on  the  value  -of  the  prop- 
erty. By  this  amendment  the  mortgagee  Is 
to  be  deemed  to  have  taxable  Interest  in  the 
property,  and  the  value  of  that  Interest  Is  to 
be  deducted  from  the  total  assessed  value  of 
the  property,  leaving  the  mortgagor  to  pay 
taxes  on  the  assessed  value  of  the  equity  of 
redemption.  It  was  supposed  that  In  this 
way  mortgage  securities  could  be  more  ef- 
fectively reached  for  taxation  than  ^perlence 
shows  they  have  heretofore  been.  Judson, 
Tax'n,  282.  The  language  of  the  amendment 
Is:  "A  mortgage,  deed  of  trust,  contract  or 
other  obligation  by  which  a  debt  is  secured, 
shall  for  the  purposes  of  assessment  and  tax- 
ation, be  deemed  and  treated  as  an  interest 
In  the  property  affected  thereby,  except  as 
to  railroad  and  other  quasi  public  corpora- 
tions, for  which  provision  has  already  been 
made  by  law;  in  case  of  debts  so  secured, 
the  value  of  the  property  affected  by  such 
mortgage,  deed  of  trust  contract  or  obliga- 
tion, less  the  value  of  such  security,  shall  be 
assessed  and  taxed  to  the  owner  of  the  prop- 
erty. In  the  manner  hereinafter  to  be  pro- 
vided by  law,  and  the  value  of  such  security 
shall  be  assessed  and  taxed  to  the  owner 
thereof  In  the  county,  city,  or  other  local 
subdivision  in  which  the  property  affected 
thereby  is  situate.  The  taxes  so  levied  shall 
be  a  lien  upon  the  prc^erty  and  security," 
etc.  The  point  made  by  the  appellants  is  that 
while  this  amendment  seeks  to  Impose  the 
burden  therein  specified  upon  them,  as  hold- 
ers of  mortgages  executed  by  individuals.  It 
expressly  exempts  from  such  burden  those 
who  hold  mortgages  executed  by  railroad  and 
other  quasi  public  corporations.     They  say 


that,  under  the  terms  of  this  law,  a  m.io 
holding  bonds  issued  by  a  railroad  or  other 
quasi  public  corporation,  secured  by  a  mort> 
gage  of  lands  of  the  same  kind,  in  use  for 
a  like  purpose,  and  lying  by  the  side  of  the 
lands  covered  by  the  mortgages  they  bold.  Is 
expressly  free  from  the  burden  that  is  there- 
by laid  upon  them,  and  therefore  they  are 
not  afforded  "equal  protection  of  the  law." 
This  amendment  Is  copied,  with  a  slight  ad- 
dition, from  the  constitution  of  California, 
where  it  was  adopted  in  1878,  and  where  it 
is  still  the  law.  We  therefore  naturally  look 
to  that  state  for  decisions  construing  it.  In 
Central  Pac.  R.  Co.  v.  State  Board  of  Equali- 
zation, eo  Cal.  85,  the  plaintiff,  the  railroad 
company,  challenged  the  validity  of  that 
clause  of  the  constitution  as  being  in  viola- 
tion of  the  fourteenth  amendment  of  the 
United  States  constitution.  In  that  it  denied 
it  the  "equal  protection  of  the  laws,"  by  re- 
quiring  It  to  pay  taxes  on  the  value  of  its 
mortgaged  property,  without  deducting  the 
value  of  the  mortgage,  while  It  made  a  dlf- 
ferent  rule  for  an  Individual  mortgagor.  The 
court,  conceding  the  inequality  complained 
of,  held,  nevertheless,  that  in  the  matter  of 
taxation  the  state  was  supreme,  and  that  the 
law  was  not  in  violation  of  the  fourteenth 
amendment,  because  the  provisions  of  that 
amendment  embraced  only  natural  persons, 
and  did  not  include  a  railroad  corporation. 
Afterwards,  In  a  group  of  cases,  the  question 
came  before  the  United  States  circuit  court 
for  that  district  The  court  was  aided  by  an 
array  of  able  counsel  on  both  sides,  and  the 
subject  was  considered  by  the  court  '^ith  the 
care  that  Its  great  Importance  and  the  large 
Interests  Involved  demanded.  Mr.  Justice 
Field  delivered  the  opinion,  holding  the  Cali- 
fornia law  to  be  a  palpable  violation  of  the 
requirements  of  the  fourteenth  amendment 
uiK)n  the  very  points  which  the  appellants  In 
the  case  at  bar  now  advance.  6anta  Clara 
Co.  V.  Southern  Pac.  R.  Co.  (0.  C.)  18  Fed. 
385.  That  group  of  cases  went  to  the  su- 
preme court  of  the  United  States,  but  the 
cases  there  were  decided  on  another  point, 
and  the  point  now  being  considered  was  not 
passed  upon.  But  at  the  argument  Chief 
Justice  Walt  said:  "The  court  does  not  wish 
to  bear  argument  on  the  question  whether 
the  provision  in  the  fourteenth  amendment  of 
the  constitution  which  forbids  a  state  to  de- 
ny to  any  person  within  its  Jurisdiction  the 
equal  protection  of  the  laws  applies  to  cor- 
porations. We  are  all  of  the  opinion  that  it 
does."  Santa  Clara  Co.  v.  Southern  Pac.  Ry. 
Co.,  118  U.  S.  394,  6  Sup.  Ct  1132,  30  L.  Ed. 
118.  If  what  the  court  there  said  by  its 
chief  justice  be  regarded  as  only  obiter  dic- 
tum, the  same  has  since  more  than  once 
been  pronounced  by  the  court  in  solemn  Judg- 
ment. Road  Co.  V.  Sanford,  164  U.  a  578, 
592,  17  Sup.  Ct  19S,  41  L.  Ed.  560;  U.  S. 
V.  Northwestern  Blxpress,  Stage  &  Transporta- 
Uon  Co.,  164  U.  S.  686,  689,  17  Sup.  Ct  206, 
41  L.  Ed.  599;  Railway  v.  Ellis,  165  U.  S. 
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150,  IM,  17  Sup.  Ct  255,  41  L.  Ed.  666.  In 
tbe  last  case  the  court,  per  Mr.  Jnstice  Brew- 
er, Bald,  "It  ia  well  settled  that  coiporatlonB 
are  persons  within  the  proTlsions  of  the  four- 
teenth amendment  of  tbe  oonstitation  of  the 
United  States,"  and  cited  seTeral  preTloos  de- 
cisions of  that  court  to  the  same  eflTect.  If 
the  question  of  tbe  validity  of  this  clause  In 
the  Oallfomia  constitution,  In  the  light  of 
the  fourteenth  amendment,  has  ever  received 
any  further  consideration  In  the  California 
or  federal  courts,  our  attention  has  not  been 
drawn  to  the  case.  In  a  later  case  In  the 
supreme  court  of  the  United  States,  Mr. 
Justice  Field  referred  to  the  omission  of  the 
court  to  decide  the  question  in  the  Santa 
Clara  Co.  Case,  and  said  it  would  continue 
to  come  up  until  It  was  decided.  San  Ber- 
nardino County  V.  Southern  Pac.  H.  Co.,  118 
U.  S.  422,  6  Sup.  Ct  1144,  30  L.  Ed.  125.  In 
Quth.  Fourteenth  Amend,  (published  In  1898), 
the  author,  referring  to  the  comment  of  Mr. 
Jnstice  Field  in  the  case  last  cited,  at  page 
121,  says:  "That  was  in  May,  1886,  but  the 
point  has  not  been  squarely  decided  to  this 
day." 

But  tbe  constitutional  provision  in  ques- 
tion has  been  tbe  law  of  California  ever  since 
its  adoption,  in  1870.  Why  tbe  war  against 
it,  which  was  so  fierce  In  tbe  beginning,  uas 
apparently  ceased,  and  its  operation  Buffered 
to  go  on  without  question,  we  do  not  Icnow. 
Mr.  Judson,  in  his  recent  book  on  Taxation 
in  Missouri,  which  wu  published  while  tbe 
adoption  of  this  amendment  was  pending  in 
this  state,  at  pages  277,  278,  says:  "As  we 
are  nofr  asked  to  adopt  a  system  which  has 
bewi  In  force  In  California  lor  over  twenty 
years.  It  fa  Important  to  study  the  experi- 
ence of  California  with  reference  to  this  very 
matter.  This  subject  has  been  carefully  In- 
vestigated by  Prof.  Cari  C.  Plehm,  professor 
of  history  and  political  science  In  uie  Uni- 
versity  of  California,  In  a  recent  article.  As 
a  result  of  an  exhaustive  investigation,  be 
Unda  that  the  provision  against  tne  snifting 
of  the  tax  back  to  the  mortgagor  has  proved 
Wholly  ineffective.  So  successful  have  ueen 
the  devices  to  shift  tbe  warden  of  tbe  tax 
upon  the  mortgagor  that  they  have  come  Into 
practically  universal  use,  and  printed  blanks 
are  used  embodying  agreements  which  have 
been  sustained  by  the  supreme  court  of  the 
state.  Prof.  Plehm  says:  'Possibly  the  old- 
est, and  certainly  the  most  widely  used,  of 
the  successful  devices  Invented  for  this  pur- 
pose is  that  of  a  contract  separate  ana  dis- 
tinct from  the  mortgage,  in  which  tbe  cred- 
itor agrees  to  reduce  the  interest  In  case  tbe 
debtor  pays  the  taxes.  The  method  is  so 
common  in  the  South  that  all  stationers  carry 
regular  blank  forms  of  these  contracts.'  And 
he  adds:  'The  feeling  that  the  provision  of 
the  constitution  which  requires  tbe  mort- 
gagee to  pay  the  taxes  accomplishes  no  good, 
and  really  Increases  the  burden  of  debt,  and 
that  its  evasion  affords  the  debtor  a  genulni; 
relief,  while  working  no  Injustice  to  the  cred- 


itor, probably  accounts  for  tbls  far-reacliing 
opinion  rendered  In  the  recent  case  of  Bank 
V.  Bandmann,  120  Cal.  221.  62  Pac.  583  (de- 
cided March  31,  1803).  In  this  case  it  was 
held  that  a  valid  agreement  not  simnltane- 
oos  with,  or  directly  a  part  of,  the  mortgage, 
providing  for  tbe  payment  of  taxes  by  the 
mortgagor,  does  not  violate  the  oonstituuonal 
provision.  This  sweeping  decision  makes  the 
ccmstltutional  provision  entirely  devoid  of 
meaning,  and  brings  the  California  system  of 
taxing  mortgages  into  practical  conformity 
with  that  of  Massachusetts;  tbat  is,  the  two 
parties  to  the  mortgage  can  make  any  agree- 
ment they  please  as  to  the  payment  of  the 
tax.  Thus  it  is  tbat  this  famous  "experi- 
ment in  taxation"  has  come  to  and  end.'  As 
we  are  now  asked  to  adopt  a  constitutional 
provision  of  another  state,  which  has  been 
construed  by  the  supreme  court  of  that  state, 
will  we  not  adopt  this  constmction  with 
the  amendment?" 

It  may  be,  therefore,  that  evasion  of  the 
law  has  been  found  so  much  easier  than  con- 
testing its  validity  that  the  legal  warfare  lias 
ceased,  and  the  patient  borrower  bears  the 
burden  as  of  old.  We  do  not  know  oi  an- 
other state  tbat  has  copied  this  feature  of 
the  California  law,  and  if,  as  indicated  in 
the  above  quotation,  the  conflicting  interests 
there  have -made  peace  on  terms  that  prac- 
tically annul  the  law,  that  fact  may  account 
for  the  absence  of  other  decisions  on  ue 
question. 

Just  why  the  holders  of  "railroad  and  other 
quasi  public  corporation"  securities  were  ex- 
empted while  all  others  were  included  Is  not 
entirely  clear.  Evidently  It  was  so  written 
In  our  amendment  because  we  copied  it  irom 
the  California  law.  But  it  Is  not  always 
easy  to  adjust  a  borrowed  ordinance  to  an- 
other system  of  laws.  Our  consuLUUon  or- 
dains that  taxes  "shall  be  uniform  upon  tbe 
same  class  of  subjects  within  tue  territorial 
limits  of  the  authority  levying  the  tax."  Ar- 
ticle 10,  S  3.  But  while  i.hat  was  in  the 
formn  constitution  of  California,  It  was 
stricken  out  of  the  one  adopted  in  18T9.  In 
a  recent  case  in  that  state  the  supreme  court 
giving  the  reasons  for  the  discrimination  in 
the  matter  we  are  now  discussing,  said:  "At 
the  time  the  constitution  was  framed  and 
adopted  it  was  supposed  that  the  property  of 
such  corporations  was  commonly  mortgaged 
to  an  amount  equal  to,  or  greater  than.  Its 
value.  The  difficulty  or  impossibility  of 
reaching  their  mortgage  bonds,  when  held, 
as  is  frequently  the  case,  in  the  hands  <A 
numerous  owners,  dispersed  over  the  world, 
may  have  made  It  seem  politic  and  con- 
venient to  fix  them  as  an  interest  in  the 
property.  By  taxing  the  property  without 
deduction  (on  account  of  tbe  debt)  allowed 
to  natural  persons,  tbe  state  could  lose  na 
revenue,  nor  could  railroad  property  in  anj 
wise  escape  taxation,  both  of  which  coatln- 
gencies  were  doubtless  designed  to  be  avoid- 
ed.   The  plan  was  not  open  to  the  Unputa- 
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tlon  of  an  attempt  at  doable  taxation."  Oer- 
manla  Trust  C&  ▼.  Oity  of  San  Francisco, 
128  CaL  689,  61  Pac.  178.  Perhaps,  also,  the 
fact  tbat  the  United  States  government 
whose  holdings  could  not  be  taxed,  was  a 
creditor  to  a  large  extent  of  the  great  rail- 
road corporations  of  that  state,  had  consid- 
erable inflnence  In  shaping  that  clause  In 
the  constitutional  convention.  In  a  dissent- 
ing opinion  by  Van  Dyke,  J.,  In  the  case  last 
above  cited,  It  Is  said:  "One  of  the  control- 
ling purposes  of  the  people  of  this  state  In 
calling  that  convention,  and  by  the  adoption 
of  the  constitution  framed  by  such  conven- 
tion, was  to  compel  the  creditor  class  to 
bear  a  fair  share  of  the  burdens  of  taxation. 
•  *  *  No  plan,  however,  that  may  be  d© 
vised,  will,  in  practice,  operate  entirely  equal 
and  uniform.  This  fact  was  realized  by 
members  of  the  convention,  as  the  debates 
will  show.  Hence  the  clause  of  the  c<Hi8tltii- 
tlon  of  1849,  declaring  that  'taxation  shall 
be  uniform  throughout  the  state,'  was  omit- 
ted from  the  present  constitution;  and  sec- 
tion 1  of  the  article  on  revenue  and  taxation, 
as  first  reported  by  the  committee,  declaring 
that  'all  taxes  shall  be  nnlform  upon  the 
same  class  of  subjects,'  was,  after  debate, 
stricken  out." 

These  decisions  show  that  when  the  clause 
was  Inserted  in  the  California  constitution  it 
was  the  deliberate  purpose  to  discriminate 
between  the  holders  of  mortgage  securities 
executed  by  natural  persons  and  those  hold- 
ing such  securities  executed  by  "railroad  and 
other  quasi  public  corporations."  They  ex- 
pressly cut  out  of  their  constitution  the  rule  of 
equality  and  uniformity,  and,  as  their  supreme 
court  said  when  the  question  first  came  up 
for  adjudication,  the  fact  that  the  law  did 
discriminate,  requiring  one  class  to  pay  more 
taxes  "than  Is  required  to  be  paid  upon  like 
property  by  others,"  did  not  affect  the  va- 
lidity of  the  law,  because  In  Its  power  of 
taxation  the  state  was  supreme,  and  that  the 
fourteenth  amendment  was  no  restriction  in 
that  case,  because  Its  protection  was  design- 
ed (Kily  for  natural  persons.  Central  Pac.  E. 
Co.  ▼.  Board  of  Equalization,  supra.  The  let- 
ter and  spirit  of  our  constitution,  however, 
declare  for  uniformity  and  equality  In  tax- 
ation of  the  same  kind  of  property  under 
like  circumstances,  and  this  amendment  Is 
out  of  harmony  vrlth  the  general  tone  of  onr 
organic  law.  Of  course.  It  Is  no  legal  ob- 
jection to  the  validity  of  an  amendment  to 
say  that  It  Is  contrary  to  the  pre-existing 
constitution,  for  the  very  purpose  of  an 
amendment  Is  to  make  some  change  in  the 
original.  But  as  we  have  copied  this  amend- 
ment from  the  constltntion  of  another  state, 
and  the  question  Is,  does  It  create  an  arbi- 
trary discrimination?  It  is  proper,  in  deter- 
mining Its  Intent  and  purposes,  to  contrast 
the  general  spirit  of  the  two  constitutions, 
and  Interpret  this  In  the  light  of  that  con- 
stitution from  which  It  was  borrowed  rather 
than  In  that  of  our  own.    Taking  It,  then,  as 


meaning  what  the  Oallfomia  courts  say  It 
means,  and  as  what  they  say  the  debates 
In  the  constitutional  convention  show  its 
framers  avowed  they  Intended  It  to  mean.  It 
creates  the  voy  Invldlons  and  arbitrary  dia- 
crimlnation  that  app^ants  say  it  does.  In 
none  of  the  California  decisions  to  wblcb 
our  attention  has  been  called  is  any  distinc- 
tion drawn  between  mortgages  given  by  a 
railroad  company  on  Its  roadbed  and  those 
covering  lands  held  for  sale.  They  are  all 
treated  alike.  As  we  borrowed  the  text  of 
the  law  from  that  state,  we  are  presumed  to 
take  its  Interpretation  there  given. 

There  is  a  slight  difference  between  the 
words  employed  in  onr  amendment  and  those 
In  the  California  law,  and  there  Is  also  a 
difference  in  the  punctuation.  The  form  of 
expression  in  the  California  law  Is:  "A 
mortgage,  deed  of  trust,  contract  or  other  ob- 
ligation by  which  a  debt  is  secured,  shall  for 
the  purposes  of  assessment  and  taxation,  be 
deemed  and  treated  as  an  Interest  In  the 
property  afforded  thereby.  Except  as  to 
railroad  and  other  quasi  public  corporations. 
In  case  of  debts  so  secured  the  value  of  the 
property  affected,"  etc.  In  our  law  it  is: 
"A  mortgage,  deed  of  trust,  contract  or  other 
obligation  by  which  a  debt  is  secured,  shall, 
for  the  purposes  of  assessment  and  taxa- 
tion, be  deemed  and  treated  as  an  Interest 
In  the  property  affected  thereby,  except  as  to 
railroad  and  other  quasi  public  corporations 
for  which  provision  has  already  been  made 
by  law;  in  case  of  debts  so  secured  the  val- 
ue of  the  property  affected,"  etc.  It  Is  con- 
tended In  behalf  of  respondents  that  the 
words,  "for  which  provision  has  already 
been  made  by  law,"  obviate  the  objection, 
and  sufficiently  justify  the  discrimination. 
Those  words.  It  is  contended,  refer  "to  the 
special  provisions  made  in  our  statutes  for 
the  taxation  of  the  railroad  property  abso- 
lutely essential  to  the  operation  of  the  road 
and  to  the  performance  of  the  functions  and 
duties  as  a  common  carrier."  Brief  of  Atty. 
Gen.  p.  96.  But  that  would  be  an  arbitrary 
construction.  There  is  nothing  in  the  con- 
text limiting  the  application  of  those  words 
to  that  kind  of  railroad  property.  They 
were  used  without  limit,  In  reference  to  all 
railroad  and  other  quasi  public  corporations. 
Besides,  the  roadbed,  rolling  stock,  etc.,  was 
not  the  only  kind  of  railroad  property  for 
which  provision  for  taxation  had  already 
been  made  by  law.  At  the  timie  of  the  pro- 
posal or  the  adoption  of  that  amendment 
there  were  provisions  already  made  in  our 
laws,  not  only  for  the  taxation  of  the  rail- 
road structure  and  outfit  as  a  carrier,  but  al- 
so of  all  its  other  property,  and  also  of  all 
property  in  the  state,  whether  covered  Ijy 
mortgage  or  clear.  The  words  are  applica- 
ble to  all  mortgaged  property  of  every  class 
owned  by  "railroad  or  other  quasi  public 
corporations."  Besides,  if  the  words  were 
intended  to  refer  only  to  that  property  of  a 
railroad  corporation  which  the  state  board  of 
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equalization  assesses,  stUI  It  does  not  alter 
the  case,  because  there  is  no  provision  made 
in  those  statutes  for  separating  the  interest 
of  tlie  mortgagee  from  that  of  the  mortga- 
gor, and  taxing  it  as  an  interest  in  the  prop- 
erty, and  hence  the  discrimination  in  favor 
of  these  mortgagees  against  the  holders  of 
other  mortgage  securities  is  Just  as  glaring 
as  it  would  be  if  the  provision  already  made 
by  law  had  not  been  made.  And,  referring 
again  to  the  California  cases,  we  discover 
that  they  have  the  same  system  of  railroad 
taxation  there  that  we  have.  The  state 
iward  of  equalization  assesses  tlie  railroad 
and  its  equipment  as  a  whole,  and  distrib- 
ntes  the  amount  pro  rata  through  the  coun- 
ties, Just  as  we  do;  yet  they  hold  their  con- 
stitution exempts  holders  of  securities  cov- 
ered by  mortgages  on  all  property  owned  by 
railroads.  If  we  should  be  compelled  to  en- 
force this  law  in  this  state,  a  further  ques- 
tion, not  entirely  free  from  difficulty,  might 
arise  when  we  would  be  called  on  to  say 
what  corporations  were  to  be  understood  as 
embraced  in  the  term,  "other  quasi  public 
corporations,"  for  the  holders  of  mortgages 
under  all  such  are  within  the  favored  class. 
Judge  Van  Dyke,  in  his  opinion  above  quot- 
ed, says  that  it  Includes  street  railroads,  ir- 
rigation and  drainage,  water,  and  lighting 
corporations,  and  all  that  possess  public 
franchises  and  deal  with  public  utilities. 

It  is  further  contended  in  behalf  of  re- 
spondents that  the  unlawful  discrimination 
(if  such  it  be)  is  against  the  railroad  corpora- 
tions In  requiring  them  to  pay  taxes  on  the 
value  of  their  mortgaged  property  without 
deducting  the  value  absorbed  by  the  mort- 
gage, and  that  appellants  are  not  concerned 
In  that,  and  have  no  right  to  complain.  But 
If  the  law  is  to  be  construed  as  not  afford- 
ing railroad  corporations  the  equal  protec- 
tion of  the  laws,  and  therefore  invalid,  the 
burden  that  it  would  lay  on  their  shoulders 
they  cannot  be  compelled  to  carry,  and,  as 
the  law  does  not  lay  it  on  those  who  stand  in 
relation  to  the  railroad  property  as  these  ap- 
pellants stand  in  relation  to  the  propeaty  em- 
braced In  their  mortgages,  that  interest  goes 
nntaxed,  and  the  result  is  that  the  mort- 
gage securities  held  by  the  appellants  are 
made  to  bear  a  part  of  the  burden  of  the 
state  government,  while  the  same  kind  of 
securities  held  by  their  neighbors  are  nnbur- 
dNied.  An^  it  puts  mortgage  securities  is- 
sued by  quasi  public  corporations  in  a  posi- 
tion of  advantage  over  such  securities  made 
by  Individuals,  and  thus  with  no  better  se- 
curity, so  far  as  the  value  of  the  property 
pledged  is  concerned,  than  that  covered  by 
the  mortgage  made  by  the  natural  person  or 
the  private  corporation.  The  money  lender 
can  afTord  to  lend  his  money  to  a  quasi  pub- 
lic corporation  at  a  less  rate  of  Interest  than 
to  others.  In  this  view,  the  railroad  corpo- 
ration may  receive  compensation  for  the  dis- 
crimination against  it,  and  the  invidious  dis- 
crimlnatton  results  in  practice  only  between 


the  smaller  capitalist  who  lends  money  to 
the  Individual,  and  the  larger  one,  who  deals 
with  railroad  and  other  quasi  public  corpo- 
rations. It  Is  not  denied  that  the  state  may 
classify  property  for  taxation.  And  nothing 
said  herein  is  to  be  understood  as  drawing 
in  question  or  casting  any  doubt  as  to  the 
validity  of  section  6,  article  10,  of  our  con- 
stitution, relating  to  the  taxation  of  railroad 
corporations;  but  we  do  mean  to  say  the 
classification  must  rest  on  some  reason  otba 
than  mere  ownership,  and  that  difto-ent 
pieces  of  property  of  the  same  kind,  held 
and  used  for  the  same  or  similar  purposes, 
within  the  same  Jurisdiction,  cannot  lawful- 
ly be  so  classified  as  that  one  is  subjected  to 
the  tax  and  the  other  exempt  merely  because 
one  belongs  to  a  natural  person  and  the  oth- 
er to  a  corporation,  or  that  one  is  the  obliga- 
tion of  a  corporation  and  the  other  that  of 
a  natural  person,  or  one  that  of  a  large  con- 
cern and  the  other  that  of  a  small  one. 

In  Santa  Clara  Co.  v.  Southern  Pac.  By.  Co., 
supra,  it  is  said:  "A  natural  person  and  a 
railroad  company  may  own  together  a  parcel 
of  property  in  equal  proportions,  subject  to 
a  mortgagee.  In  estimating  the  value  of  the 
undivided  half  belonging  to  the  natural  per- 
son, half  of  the  amount  of  the  mortgage  is 
deducted;  in  estimating  the  value  of  the  un^ 
divided  half  belonging  to  the  railroad  com- 
pany, no  part  of  the  mortgage  Is  deducted. 
The  discrimination  is  made  against  the  com- 
pany for  no  other  reason  that  its  ownership. 
♦  *  •  The  principle  which  Justifies  such  a 
discrimination  in  assessment  and  taxation, 
where  one  of  the  owners  is  a  railroad  corpo- 
ration and  the  other  a  natural  person,  would 
also  sustain  it  where  both  owners  are  nat- 
ural persons.  A  mere  change  In  the  state 
constitution  would  effect  this  if  the  feueral 
constitution  does  not  prohibit  It  Any  dif- 
ference between  the  owners,  whether  of  age, 
color,  race,  or  sex,  which  the  state  might 
designate,  would  be  a  sufficient  reason  for 
the  discrimination."  And  again,  referring 
to  the  protection  afforded  by  the  fourteenth 
amendment,  the  court  said;  "It  implies  not 
only  that  the  means  which  the  laws  afford 
for  such  security  shall  be  equally  accessible 
to  him,  but  that  no  one  shall  be  subject  to 
any  greater  burdens  or  charges  than  such  as 
are  imposed  upon  all  others  under  like  cir- 
cumstances. •  *  •  Unequal  taxation,  so 
far  as  it  can  be  prevented,  is,  therefore,  with 
other  unequal  burdens,  prohibited  by  the 
amendment  •  •  •  Absolute  equality 
may  not  be  attainable,  but  gross  and  design- 
ed departures  from  it  will  necessarily  bring 
the  legislation  authorizing  It  within  the  pro- 
hibition." The  opinion  of  Mr.  Justice  Field 
In  that  case  is  very  elaborate.  It  seems  to 
furmsh  a  conclusive  answer  to  every  propo- 
sition advanced  by  respondents  in  defense  ot 
this  law,  and  we  are  satisfied  with  the  sound- 
ness of  its  reasoning  and  the  correctness  ot 
Its  conclusion. 

In  Northern  Pac.  B.  Co.  t.  Walker  (O.  O.) 
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47  Fed.  681,  the  converse  of  the  proposition 
was  before  the  court,  and  was  shown  to  be 
equally  true.  The  railroad  company  owned 
large  quantities  of  land  in  Dakota.  An  act 
of  the  legislature  of  Dakota  territory  had 
provided  that  In  lieu  of  all  other  taxes  on 
railroad  property  a  certain  tax  oh  its  gross 
earnings  should  be  levied,  and  upon  pay- 
ment thereof  its  property  otherwise  be  ex- 
empt The  railroad  company  sued  to  en- 
Join  the  county  officials  from  collecting  taxes 
assessed  against  its  lands.  The  cause  came 
before  Caldwell  and  Thomas,  JJ.,  in  the  Unit- 
ed States  circuit  court  for  that  district 
The  court  In  its  opinion  by  Caldwell,  J., 
Bald:  "It  will  thus  be  seen  that,  while  the 
plaintiff's  railroad  is  taxed  on  its  gross  earn- 
ings, the  lands  belonging  to  the  company  vre 
not  taxed  at  all.  *  *  *  Lands,  by  whom- 
soever owned,  are  subject  to  taxation  by  a 
uniform  rule,  according  to  their  value. 
*  •  *  But  it  is  said  the  legislature,  in 
the  exercise  of  its  powers  to  select  the  sub- 
jects of  taxation  and  classify  property  for 
taxation,  may  place  railroads  in  a  class  by 
themselves,  and  tax  them  and  their  property 
different  from  other  persons;  the  only  limita- 
tion being  that  all  railroads  In  the  same  class 
must  be  taxed  alike.  But,  as  before  stated, 
conceding  that  uncler  the  organic  act  rail- 
roads may  be  classed  by  themselves  for 
purposes  of  taxation,  and  taxed  by  a  meth- 
od applicable  to  them  alone,  still  that  dassl- 
flcatlon  and  method  of  taxation  must  be  re- 
stricted to  what  is  railroad  property.  Tt 
cannot  be  extended  to  lands  which  have  no 
relation  to  the  railroad,  or  its  use  or  oper- 
ation. The  franchises  of  railroad  companies 
and  their  earnings,  and  railroad  property  as 
before  defined,  may  well  be  classed  by  them 
selves  for  purposes  of  taxation,  and  taxed 
by  a  different  method  or  rule  from  that  of 
other  property.  This  may  be  done  because 
it  is  unlike  other  property.  •  •  •  Proper- 
ty of  the  same  kind,  in  the  same  condition, 
and  used  for  the  same  purpose,  must  be  tax- 
ed by  a  uniform  rule,  without  regard  to  its 
ownership.  •  ♦  ♦  It  was  not  competent 
for  the  legislature,  either  under  the  organic 
act  or  the  fourteenth  amendment  of  the  con- 
stitution of  the  United  States,  to  classify 
the  lands  in  the  territory,  for  purposes  of 
taxation,  into  lands  owned  by  railroad  com- 
panies and  lands  owned  by  all  other  persons, 
and  declare  that  the  former  should  not  and 
the  latter  should,  be  taxed." 

In  a  late  treatise  on  the  Fourteenth 
Amendment,  which  has  been  received  with 
marked  approbation  by  the  profession,  the 
author  says:  "Indeed,  in  one  of  the  early 
cases  the  extreme  statement  was  made  that 
the  federal  constitution  imposes  no  restraints 
on  the  states  in  regard  to  unequal  taxation. 
If  this  language  means  that  the  amendment 
does  not  prohibit  legitimate  classification, 
and  that  it  does  not  require  all  kinds  of 
property  to  be  taxed  at  the  same  rate,  the 
fltateisent  Is  correct    Certain  kinds  of  prop- 


erly and  certain  classes  of  persons  can  be 
singled  out  for  taxation,  even  though  this 
may  result  in  exempting  other  property  and 
other  classes  from  any  tax  burden.  But 
the  statement  Is  too  broad,  and  is  mislead- 
ing. Unequal  taxes  may  not  be  imposed  up- 
on property  of  the  same  kind,  in  the  same 
condition,  and  used  for  the  same  purposes. 
'Equality  is  of  the  very  essence  of  the  taxing 
power  itself.'  The  fourteenth  amendment 
does  Impose  a  practical  and  effective  re- 
straint against  such  taxes."  Guth.  Four- 
teenth Amend,  pp.  117,  118. 

If,  in  the  case  at  bar,  we  could  limit  the 
operation  of  the  discriminating  clause  to 
property  owned  and  used  by  a  railroad  com- 
pany in  its  equipment  as  a  common  carrier, 
as  the  attorney  general  in  his  brief  has  with 
great  force  endeavored  to  do,  we  might  find 
in  such  classification  a  Justification  for  the 
act  But  the  language  of  the  amendment 
justifies  no  such  restriction.  It  covers  not 
only  all  property  of  every  description  the 
title  to  wh*ich  Is  in  a  railroad  company,  but 
also  all  property  owned  by  other  quasi  public 
corporations,  and  it  is  so  interpreted  by  the 
state  from  which  we  borrowed  it  Our  judg- 
ment Is  that  the  third  constitutional  amend- 
ment adopted  at  the  election  in  November, 
1900,  is  in  violation  of  the  fourteenth  amend- 
ment of  the  constitution  of  the  United  States, 
and  therefore  void.  The  judgments  are  re- 
versed, and  these  causes  are  remanded  t» 
the  Buchanan  circuit  court  with  directions 
to  enter  judgment  for  the  plaintiffs  in  both 
cases  as  prayed. 

As  to  paragraph  1,  BRACE,  MARSHALL, 
and  GANTT,  JJ.,  concur.  BURGESS,  C.  J., 
and  SHERWOOD  and  ROBINSON.  JJ..  dis- 
sent • 

As  to  paragraph  2,  BURGESS,  0.  J.,  and 
ROBINSON,  BRACE,  MARSHALL,  and 
GANTT,  JJ.,  concur.  SHERWOOD,  J..-  ex- 
presses no  opinion. 

As  to  paragraph  8.  ROBINSON,  BRACE, 
and  GANTT,  JJ.,  concur.  BURGESS,  C.  J., 
and  SHERWOOD  and  MARSHALL.  JJ.,  dis- 
sent 


BRIGHTMAN  T.   OOMANOHB   COUNTY 

et  al. 
(Supreme  Court  of  Texas.    June  26,  1901.) 

SCHOOL  LAND— FORFEITURES— RESALE. 

A  purchaser  of  school  land  defaulted  in 
payment  of  interest,  and  the  land  commission- 
er, after  complying  with  all  the  provisions  of 
Laws  Reg.  Sess.  1897,  p.  39,  except  indorsing 
the  purchaser's  obligation,  "Lands  forfeited, 
resold  the  land.  Under  the  law  In  force  when 
ttie  land  was  first  sold,  the  purchaser's  obliga- 
tion was  filed  with  the  state  treasurer,  where 
it  still  remains.  Under  all  subsequent  laws  the 
obligations  were  filed  with  the  commissioner. 
Beld,  that  the  resale  was  valid  and  gave  title 
to  the  purchaser,  since  the  legislature  could  not 
have  intended  to  require  the  commissioner  to 

fo  to  and  indorse  a  file  In  the  treasurer's  of- 
ce,  or  to  deprive  the  state  of  the  right  to  re- 
sell Inud  forfeited  for  nonpayment  of  interest 
which  was  first  sold  under  the  law  which  re- 
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qoired  the  obligation  of  the  purchaser  to  be 
filed  with  the  treasurer. 

Error  from  court  of  civil  appeals  of  Second 
supreme  Judicial  district 

Action  by  Lyman  Brigtatman  against  Co- 
manche county  and  others.  From  a  Judg- 
ment of  the  com-t  of  civil  appeals  (62  S.  W. 
973)  reversing  a  Judgment  of  the  district 
court,  plaintiff  brings  error.    Beversed. 

Bussell  &  Brlgbtman  and  Goodson  &  Boyn- 
ton,  for  plaintiff  In  error.  Geo.  E.  Smith, 
Joiner  &  Joiner,  and  Wilkinson  &  Beid,  for 
defendants  In  error. 

WILLIAMS,  J.  Plaintiff  In  error  brou^t 
this  action  to  recover  of  Comanche  county 
and  its  officers  part  of  a  section  of  land  wblcli 
had  once  been  a  part  of  the  public  school 
land.  Plaintiff  asserted  right  to  the  land  as 
a  purchaser  from  the  state;  defendant,  un- 
der a  prior  purchase  made  by  one  Holden, 
to  whose  rights  it  had  succeeded.  The  prior 
purchase  of  Holden  had  been  declared  for- 
feited by  the  commissioner  of  the  land  office 
for  nonpayment  of  interest,  and  plaintiff  had 
thereafter  regularly  bought.  The  legality  of 
such  forfeiture  Is  the  only  question  in  the 
case.  It  was  declared  by  the  commissioner 
of  the  general  land  office  on  the  4th  day  of 
April,  1898,  under  authority  of  the  act  of  the 
legislature  approved  March  25,  1897  (Laws 
Reg.  Sess.  25th  Leg.  p.  39).  That  law  Is  as 
follows:  "Be  it  enacted  by  the  legislature 
of  the  state  of  Texas:  That  if  upon  the  first 
day  of  November  of  any  year  any  portion  of 
the  interest  due  by  any  person  to  the  state  of 
Texas  for  lands  heretofore  sold  by  the  state 
of  Texas,  whether  said  lands  be  a  part  of  the 
public  domHin  or  shall  have  been  heretofore 
set  apart  for  the  public  schools,  university  or 
any  of  the  other  various  state  institutions, 
has  not  been  paid,  It  shall  be  the  duty  of  the 
land  commissioner  to  endorse  on  the  obliga- 
tion for  said  lands,  'Lands  forfeited,'  and 
shall  cause  an  entry  to  that  effect  to  be  made 
on  the  account  kept  with  such  purchaser,  and 
thereupon  said  lands  shall  thereby  be  for- 
feited to  the  state,  without  the  necessity  of 
re-entry  or  Judicial  ascertainment,  and  shall 
revert  to  the  particular  fund  to  which  it  orig- 
inally belonged,  and  be  resold  under  the  pro- 
visions of  the  existing  law,  or  any  future 
law:  provided,  the  purchaser  of  said  land 
shall  have  the  right,  at  any  time  within  six 
months  after  such  endorsement  of  'Lands 
forfeited,'  to  institute  a  suit  in  the  district 
court  of  Travis  county,  Texas,  against  the 
commissioner  of  the  general  land  office,  for 
the  purpose  of  contesting  such  forfeiture  and 
setting  aside  the  same,  upon  the  ground  that 
the  facts  did  not  exist,  authorizing  such  for- 
feiture, but  if  no  such  suit  has  been  Insti- 
tuted as  above  provided,  such  forfeiture  of 
the  eommlsslonar  of  the  general  land  office 
shall  then  become  fixed  and  conclusive:  pro- 
vided, that  If  any  purchaser  shall  die,  or 
shall  have  died,  bis  heirs  or  1^^  representa- 


tives shall  have  one  year  In  wbkh  to  make 
payment  after  the  first  day  of  November  next 
after  such  death.  This  act  Is  cumulative 
and  is  not  Intended  to  deny  to  the  state  the 
right  to  institute  any  legal  proceedings  that 
may  be  deemed  necessary  to  secure  the  pur- 
chase money  or  poasesslon  of  the  land  so 
sold.  And  this  act  is  Intended  to  be  appli- 
cable to  all  purchases  heretofore  made  nnda 
any  or  all  of  the  various  acts  of  the  legisla- 
ture under  which  land  may  have  been  sold 
by  the  state." 

It  is  conceded  that  the  specified  facta  ex- 
isted to  authorize  the  forfeiture,  and  that 
the  commissioner,  in  declaring  It,  did  evoy- 
thlng  required  by  the  act,  except  to  Indorae 
on  the  obligation  of  Holden  the  words, 
"Lands  forfeited."  This  he  did  not  do,  be- 
cause the  obligation  was  not  an  archive  ct 
bis  office,  but  was  in  the  office  of  the  state 
treasurer.  Instead,  besides  mailing  the  fai- 
dorsement  on  the  account,  be  Indorsed  the 
words  upon  the  file  wrapper  containing  all 
of  the  papers  of  his  office  relating  to  this 
purchase,  and  transmitted  to  the  state  treas- 
urer a  notice  showing  such  forfeiture,  and 
the  latter  made  a  corresponding  entry  upon 
the  account  in  his  office.  The  reason  why 
the  obligation  was  not  in  the  land  office  Is 
fully  explained  by  form^  laws.  Under  the 
act  of  1879,  In  force  when  Holden  purchased, 
such  obligations  were  to  be  first  sent  to  the 
commisslMier,  and  were  to  be  by  him  regis- 
tered in  his  office,  and  then  delivered  to  the 
state  treasurer,  and  to  be  kept  by  the  latter. 
The  application,  the  affidavit,  the  fidd  notes, 
and  receipts  of  the  treasurer  for  money  paid 
by  the  purchaser  were  to  be  filed  and  kept  in 
the  land  office.  Both  officers  wwe  required 
by  this  and  subsequent  laws  to  keep  an  ac- 
count with  the  purchaser.  Under  that  act 
forfeitures  for  nonpayment  of  interest  were 
to  be  enforced  by  a  proceeding  in  court,  in- 
stituted upon  the  certificate  of  the  commis- 
sioner showing  such  nonpayment.  A  copy  of 
the  Judgment  was  to  be  filed  in  the  treasur- 
er's office,  and  he  was  to  ind(»«e  the  obliga- 
tion, "Forfeited,"  and  send  it  to  the  land 
office,  where  it  was  thereafter  to  be  kept 
No  other  provision  has  ever  been  made  by 
law  for  the  deposit  in  the  land  office  of  ob- 
ligations taken  under  this  statute,  and  as 
there  had  never  been  a  proceeding  for  a  tot- 
feiture  such  as  Is  here  provided,  and  as  this 
law  has  been  superseded  by  others,  it  gave 
no  authority  for  changing  the  place  of  de- 
posit from  the  treasurer's  office  to  the  land 
office.  All  subseqnent  laws  contained  diffw- 
ent  provisions.  By  the  act  of  1883,  sales 
were  made  and  obligations  taken  by  agats 
of  the  land  board.  On  the  dissolution  of  that 
body  by  the  act  of  1887,  its  secretary  was  re- 
quired to  deposit  with  the  commissions:  "all 
the  books,  papers  and  records  belmging  to 
or  appertaining  to  the  land  board,"  and  such 
papers,  etc..  became  records  of  tiie  land  of- 
fice. Obligations  which  had  been  phiced  in 
the  treasurer's  office  under  the  act  of  1878  did 
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not  com«  within  this  deBcription,  and  there- 
fore properl7  remained  in  the  cnstody  of  the 
treasurer.  Under  the  act  of  1887  and  all 
subsequent  statutes,  obligations  were  requir- 
ed to  be  sent  to  the  commissioner,  and  to  be 
retained  hj  him.  All  of  these  statutes,  after 
that  of  1883,  authorized  forfeitures  by  the 
commissioner,  and  directed  the  manner  in 
which  he  should  evidence  his  act  in  the  same 
language  as  that  employed  in  the  act  of 
1887  above  quoted.  That  act,  in  language  as 
distinct  as  could  be  used,  applied  Its  proTl- 
aions  to  all  sales  previously  made  under  any 
law.  To  malce  its  action  complete,  the  leg- 
islature, at  the  same  session,  by  senate  bill 
No.  75  (the  other  statute  being  senate  bill 
No.  74),  undertook  to  validate  all  forfdtures 
already  declared  of  purchases  made  "under 
the  various  acts  of  the  legislature."  It  has 
already  been  held  by  this  court  that  these 
statutes  are  to  be  treated  aa  merely  mailing 
provision  for  the  exercise  of  the  right  of  the 
state  to  rescind  executory  contracts  of  sale 
for  the  failure  of  purchasers  to  perform  the 
conditions  on  which  the  continuance  of  their 
rights  depends,  and  as  conferring  authority 
upon  the  officer  of  the  state  to  act  for  it  in 
effecting  such  rescission.     Fristoe  v.  Blum, 

92  Tex.  76,  45  S.  W.  908;  Standifer  t.  WUson, 

93  Tex.  232.  54  S.  W.  898.  That  the  mere  de- 
fault of  the  purchaser  does  not,  ipso  facto, 
put  an  end  to  the  contract,  but  that  the  com- 
missioner must  exercise  the  authority  given 
by  the  statute  at  the  time  and  in  the  manner 
prescribed,  has  also  been  decided.  Bank  v. 
Dowlearn  (Tex.  Sup.)  60  S.  W.  754.  The  lat- 
ter decision  was  made  In  a  case  in  which  the 
commissioner  had  made  no  declaration  at  all, 
at  a  time  when  he  was  authorized  to  act, 
and  involved  no  question  as  to  the  complete- 
ness of  a  forfeiture  attempted  when  the 
power  existed.  To  maintain  this  judgment, 
it  would  be  necessary  to  go  a  st^  furtbor, 
and  hold  that  the  acts  done  by  the  commis- 
sioner, when  the  facts  existed  to  authorize 
a  forfeiture,  were  not  sufficient  under  the 
statute. 

As  we  have  seen,  the  statute  distinctly 
and  Imperatively  required  the  commissioner 
to  forfeit  all  sales  what  interest  was  not 
paid  as  required,  thus  forbidding  him  to 
make  any  exception.'  It  is  not  to  be  sup- 
posed that  It  was  Intended  that  the  com- 
Dsissioner  should  make  the  prescribed  in- 
dorsements anywhere  but  upon  papers  or 
records  of  his  office.  The  record  of  the  offi- 
cial acts  of  such  officers  is  uniformly  re- 
quired to  be  kept  in  their  offices,  and  the 
evidence  of  them  Is  either  certified  copies, 
or  certificates  of  the  officers  stating  the  facts 
shown  by  such  records.  Had  the  legislature 
intended  that  an  indorsement  should  be 
made  upon  a  writing  in  the  treasurer's  office, 
undoubtedly  that  officer  would  have  been  re- 
quired to  make  it,  as  he  was  required  by 
the  repealed  law  under  which  the  obligation 
was  deposited  there.  Any  other  view  would 
result  In  the  conclusion  that  the  law  r*- 


quires  the  commissioner  to  perform  an  of- 
ficial act  in  the  treasurer's  office,  and  that 
the  evidence  of  it  should  be  either  the  cer- 
tificate of  the  treasurer  to  the  act  of  the 
commissioner,  or  of  the  commissioner  to  the 
records  of  the  treasurer's  office.  It  Is  quite 
plain  that  this  was  not  contemplated.  It  is 
equally  plain  that  those  two  officers  could 
not  lawfully  remove  a  paper  from  the  of- 
fice In  which  the  law  required  it  to  be,  and 
deposit  it  in  the  other  office,  without  legis- 
lative authority,  which,  as  we  have  seen, 
has  never  been  given.  It  follows  that  the 
commissioner  could  not  comply  literally  with 
the  requirement  that  he  Indorse  the  .for- 
feiture on  the  paper  signed  by  the  purchaser, 
and  that,  if  he  executed  the  plainly-express- 
ed command  to  forfeit  all  sales,  he  neces- 
sarily had  to  do  It  by  a  substantial  com- 
pliance. We  think  the  natural  and  reason- 
able view  to  be  taken  of  the  statute  is  to 
treat  the  directions  given  as  to  the  mannet 
of  exercising  the  authority  conferred  as  sub- 
ordinate to  the  command  showing  the  gen- 
eral purpose  of  the  law,  and  make  the  lat- 
ter prevail,  by  requiring  such  action  only  as 
would  constitute  substantial  compliance  with 
the  former.  The  purpose  was  to  have  the 
sales  rescinded,  and  the  commissioner  was 
required  to  make  the  rescission.  The  in- 
dorsements prescribed  were  intended  merely 
as  the  authentic  evidence  of  his  action. 
When  the  law  was  passed,  probably  the 
great  mass  of  obligations  of  purchasers  had 
been  taken  under  laws  subsequent  to  that 
of  1879,  and  were  in  the  land  office.  Each 
of  the  later  laws  contained  clauses  of  for- 
feiture, and  the  chief  purpose  of  the  act 
of  1897  was  evidently  to  remove  any  doubt 
as  to  the  existence  of  the  power  to  forfeit 
purchases  made  under  statutes  prior  to  the 
law  of  1895  then  in  force;  and  this  the  leg- 
islature sought  to  accomplish  by  simply 
adopting  the  language  of  the  act  of  1887 
and  of  every  subsequent  act  and  making  It 
apply  to  all  sales,  without  taking  note  of 
the  fact  that  obligations  received  under  the 
earlier  laws  were  not  in  the  land  office.  If 
it  can  be  avoided,  such  fact  should  not  be 
allowed  to  defeat  the  chief  purpose  ot  the 
statute. 

The  directions  given  as  to  the  manner  of 
declaring  the  forfeiture  can  and  must  be 
substantially  applied,  so  as  to  make  them 
accord  with  the  plainly-expressed  intention 
of  the  legislature.  What  the  legislature  had 
In  mind  was  that  the  evidence  of  the  con- 
tract was  in  the  land  office.  In  most  In- 
stances the  instrument,  styled  In  all  of  the 
statutes  the  "obligation,"  was  in  that  office. 
In  some  instances  this  instrument  was  in 
the  treasurer's  office,  but  the  application,  the 
field  notes,  the  affidavit,  the  receipts  of  the 
treasurer  for  payments,  and  an  account  with 
the  purchaser  were  in  the  land  office.  These 
furnished  such  evidence  of  the  contract  that 
Its  terms  could  be  learned  from  them  If  the 
obligation  were  lost    Upon  such  papers  aU 
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other  action  of  the  commissioner  was  baaed, 
and  upon  them  he  could  act  In  declaring  a 
forfeiture,  when  he  did  not  have  the  obliga- 
tion itself.  Since  the  statute  required  him 
to  act  in  such  cases.  Its  command  could  only 
be  substantially  obeyed  by  his  acting  upon 
that  which  stood  in  his  office  in  the  place 
of  the  obligation.  The  file  wrapper  Itself 
was  a  paper  which  the  law  required  him  to 
keep  (Rev.  St.  art.  4046),  and  it  inclosed  all 
the  papers  in  his  office  evidencing  the  con- 
tract; and  the  account,  also  required  to  be 
Icept,  showed  the  standing  of  the  purchaser. 
The  indorsements  upon  these  were  such  com- 
pliance with  the  law  as  he  could  make,  and 
we  think,  as  they  furnished  evidence  of  his 
action  which  met  the  purposes  of  the  law, 
they  were  sufficient  Whether  or  not  the 
Indorsement  on  the  account  alone  would  be 
sufficient,  where  the  obligation  Is  not  In  the 
office,  we  need  not  determine.  If  It  be  said 
that,  although  the  commissioner  could  not 
comply  literally  with  the  statute,  and  there- 
fore could  not  make  a  valid  cancellation, 
there  was  left  a  remedy  In  the  courts,  the 
answer  is  that  the  emergency  clause  of  the 
statute  shows  its  purpose  to  be  to  avoid  the 
multitude  of  suits  which  a  resort  to  the 
courts  would  require. 

The  action  taken  by  the  commissioner  ter- 
minated the  contract  with  Holden,  and  the 
purchase  of  plaintiff  In  error  was  valid.  The 
Judgment  of  the  court  of  civil  appeals  Is 
reversed,  and  that  of  the  district  court  1b 
affirmed. 


GALVESTON  &  H.  INV.  CO.  v.  GRTMES 

et  al. 

(Supreme  0>nrt  of  Texas.    June  28,  1901.) 

INTEREST— USURY— INSTALLMENT  NOTES. 
Plaintiff  sold  a  hou8e  and  lot  to  defendant 
at  an  agreed  price.  Fifty-five  per  centum 
thereof  was  added  to  such  price,  and  the  snm 
divided  Into  120  installments,  for  each  of  which 
a  note  was  given  falling  due  at  monthly  inter-: 
vals.  Held,  under  Rev.  St.  art.  3103,  providing 
that  parties  may  agree  on  not  exceeding  10  per 
cent,  interest  per  annum,  and  article  3104,  pro- 
viding that  all  contracts  which  stipulate  for  a 
greater  rate  of  interest  than  10  per  cent,  per 
annum  shall  be  void  for  the  amount  of  in- 
terest, only  so  much  of  such  notes  as  repra- 
sented  the  purchase  price  could  be  collected. 
Gaines,  (X  J.,  dissenting. 

Error  to  court  of  civil  appeals  of  First  su- 
preme judicial  district. 

Action  by  the  Galveston  &  Houston  Invest- 
ment Company  against  M.  L.  Grymes  and 
another.  From  a  Judgment  of  the  court  of 
civil  appeals  (30  8.  W.  467)  affirming  a  Judg- 
ment of  the  district  court  for  only  a  portion 
of  the  amount  demanded,  plaintiff  brings  er- 
ror.   Affirmed. 

Hutcheson,  Campbell  &  Myer,  for  plaintiff 
In  error.  R.  I*  Whitehead,  for  defendants 
In  error. 

BROWN,  J.  From  the  opinion  of  the 
court  of  civil  appeals  in  this  case  (50  S.  W. 


467)  we  copy  the  following  conclusions  of 
fact:    "Appellant  entered  into  a  written  con- 
tract with  appellee  on  the  6th  day  of  May, 
1898,  by  which  It  agreed  to  sell  to  him  a  lot 
in  Houston  for  $2,160,  and  to  erect  on  it  a 
residence,    as   per   plans   and   speciflcationg 
presented  by  appellee  through  his  architect; 
the  contract  for  such  building  to  be  let  to  a 
contractor,  who  should  be  required  to  enter 
into  bond  for  its  erection.    It  was  furtha 
stipulated  that,  when  the  bid  of  snch  con- 
tractor should  be  accepted,  and  the  cost  of 
the  building  thereby  ascertained,   appellant 
would  sell  and  convey  to  appellee  the  lot, 
with  the  house  thereon,  for  a  sum  equal  to 
the  price  of  the  lot  and  the  contract  price  of 
the   house,    including   architect's   fees;  and 
that  thereupon  the  appellee  should  pay  10 
per  cent,  of  such  sum,  and  that  a  sum  eqnal 
to  30  per  cent,  of  the  balance  should  be  add- 
ed thereto,  and  appellee  should  give  to  ap- 
pellant 72  notes  for  equal  parts  of  the  snm 
thus  ascertained,  each  note  being  a  monthly 
installment,  or  that  55  per  cent,  of  the  smn 
unpaid   should   be  added   thereto,    and   120 
notes  of  equal  monthly  installments  thereof 
should  be  executed;   the  notes  In  either  case 
to  bear  10  per  cent  Interest  after  maturity. 
The  contract  also  stated:    The  said  thirty 
or  flfty-flve  per  cent,  so  added  Into  the  notes 
represents  the  Interest  on  said  deferred  pay- 
ments, and  all  costs,  trouble,  and  expense 
incurred  by  the  company  in  the  erection  of 
said  house,  and  the  risk  during  the  same. 
And  the  said  party  of  the  second  part  [ap- 
pellee] shall  Insure  said  house  from  the  date 
of  Its  completion  in  the  interest  of  the  party 
of  the  first  part,  as  their  Interest  may  ap- 
pear, during  the  time  that  the  deferred  pay- 
ments aoe  unpaid.    Failure  to  do  this,  as 
well   as   failure    •    •    ♦    to   pay   any  two 
notes,  shall  entitle  the  first  party  to  declare 
said  contract  forfeited,  and  said  notes  ma- 
ture, and  entitle  the  said  first  party  to  sell 
said  property  under  the  provisions  of  this 
instrument.' ''    The  contract  also  made  provi- 
sions for  sale  of  property  in  case  of  default 
In  payment,  and  gave  the  appellant  the  op- 
tion to  exact  from  appellee  a  deed  of  trust. 
with  power  of  sale,   when  the  conveyance 
should  be  executed.    The  house  was  built, 
and  delivered  to  Grymes,  the  cost  of  tba 
house  and  price  of  the  lot  aggregating  R- 
215.45,   to    which    was   added   55   per  cent, 
thereof;   and,  for  the  sum  of  the  two,  120 
notes  were  executed  by  appellee,  the  first 
for  155.40  and  the  others  for  $54.44,  payable 
monthly  in  succession,  the  first  payable  in  1 
month  and  the  last  in  120  months,  or  10 
years,  from  date,  and  bearing  10  per  cent 
Interest  after  maturity.    Appellee  paid  the 
19  notes  first  falling  due  as  they  matured, 
and  sold  the  property  to  P.  C.  Byrne,  who 
assumed  those  remaining  unpaid,  and  there- 
after paid  19  of  them;   the  total  payments 
amounting  to  $2,124.31.    Default  having  been 
made  in  payment  of  others,  appellant  caused 
the   property   to   be   sold   by   trustee,  aad 
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bought  It  In  for  $1,600,  crediting  the  notes 
with  that  sum,  and  then  brought  this  suit 
against  ap];)eUc^  and  Byrne  to  recover  the 
balance  of  the  notes  unpaid,  alleged  to 
amount,  with  some  expenses,  to  $2,344.06. 
Byrne  pleaded  general  denial,  and  Grymes 
set  up  the  defense  of  usury.  The  court  in- 
structed the  jury  that  the  contract  was  usu- 
rious, and  directed  a  verdict  for  plalntUt 
against  Grymea  for  $640.14,  which  was  re- 
turned, and  plaintiff  appeals. 

The  provisions  of  the  Revised  Statutes 
which  relate  to  interest  and  usury  are  em- 
bodied in  the  following  articles: 

"Art.  8067.  'Interest*  is  the  compensation 
allowed  by  law  or  fixed  by  the  parties  to  a 
contract  for -the  use  or  forbearance  or  deten- 
tion of  money." 

"Art.  8103.  The  parties  to  any  written  eon- 
tract  may  agree  to  and  stipulate  for  any 
rate  of  interest  not  exceeding  ten  per  cent, 
per  annum  on  the  amount  of  the  contract. 

"Art.  8104.  All  written  contracts  whatso- 
ever, which  may  In  any  way,  directly  or  In- 
directly, violate  the  preceding  article  by  stip- 
ulating for  a  greater  rate  of  interest  than 
ten  per  cent,  vet  annum,  shall  be  void  and 
of  no  eirect  for  the  amount  or  value  of  the 
Interest  only;  but  the  principal  sum  of  money 
or  value  of  the  contract  may  be  received  and 
recovered." 

To  determine  the  question  of  usury  In  a 
contract,  It  must  be  tried  by  the  statutory 
limitation  of  10  per  cent,  per  annum  for  the 
use,  forbearance,  or  detention  of  the  money 
for  one  year.  If  the  Interest  contracted  for 
exceeds  that  rate,  it  constitutes  usury,  no 
matter  in  what  form'  the  contract  may  be 
expressed,  'i^e  court  must  give  to  the  terms 
of  the  contract,  if  fairly  susceptible  of  it,  a 
construction  that  will  make  it  legal,  but  has 
no  right  to  depart  from  the  terms  in  which 
it  Is  expressed  to  make  legal  what  the  par>> 
ties  have  made  unlawful.  Webb,  Usury,  p. 
482;  Archibald  v.  Thomas,  3  Ck>w.  284.  The 
question  presented  is:  Did  the  parties  em- 
brace in  the  120  notes  for  the  use  of  the 
principal  debt  a  sum  greater  than  the  origi- 
nal debt  would  produce  at  10  per  cent,  per 
annum  for  the  time  the  payor  of  the  note 
had  the  use  of  the  money?  The  original 
debt  was  $4,215.45,  to  which  $2,318.45  Inter- 
est was  added,  aggregating  the  sum  of  $6,- 
533.90.  which  being  divided  into  120  equal 
parts,  each  note  represented  the  principal 
and  Interest  in  the  ratio  that  the  principal 
and  interest  each  bore  to  the  whole  amount; 
that  Is,  each  note  represented  >/iio  part  of 
the  principal,  $36.12,  and  >/i2o  part  of  the 
interest,  $10.32.  The  payor  of  the  notes 
agreed  to  pay  $35.12  of  the  principal  each 
month.  By  this  method  of.  payment  the  sum 
of  money  for  which  the  interest  was  allowed 
was  gradually  reduced,  and  to  ascertain  what 
amount  of  Interest  would  be  earned  by  the 
notes  we  must  calculate  interest  upon  each 
note  from  its  date  to  maturity,  and  all  of 
tbe  Interest  added  will  give  the  legitimate 


earnings  of  the  sum  loaned;  or  the  average 
of  time  the  different  notes  run  will  give  6 
years  and  15  days,  the  time  that  the  entire 
sum  would  be  used.  It  Is  a  simple  calcula- 
tion to  ascertain  the  interest  on  each  note 
at  10  per  cent  for  the  number  of  months 
that  it  is  made  to  run,  thus  ascertaining  the 
interest  upon  120  notes,  which,  added,  would 
give  the  total  Interest;  or  to  calculate  Inter- 
est on  $4,215.45  for  6  years  and  16  days  at 
10  per  cent,  per  annum.  The  result  in  either 
case  would  be  the  sum  of  $2,125.38,  which  is 
$193.17  less  than  the  sum  reserved  for  inter- 
est by  the  parties.  Iliis  shows  the  transac- 
tions to  be  usurious. 

Counsel  for  plaintiff  In  error  have  not  sug- 
gested any  method  by  which  the  interest  can 
be  calculated  under  the  terms  expressed  by 
the  120  notes  which  would  sustain  them  as 
lawful,  but  they  have  suggested  several 
forms  in  which  the  parties  could  have  made 
a  legal  contract  embracing  the  same  debt,  of 
which  the  following  two  are  the  most  plausi- 
ble: (1)  Consider  the  debt  of  $4,216.45  as 
existing  as  a  whole,  and  treat  each  note  as 
a  partial  payment  upon  the  debt,  to  be  cred- 
ited at  maturity  of  the  note,  calculating  the 
Interest  with  a  rest  at  each  payment.  (2) 
It  is  contended  that  the  parties  might  have 
agreed— and  that  the  contract  should  be  so 
construed— that  each  note  should  represent 
the  Interest  upon  the  whole  sum  up  to  the 
time  that  the  note  was  payable;  that  is,  the 
parties,  after  adding  the  principal  and  inter- 
est together,  and  dividing  the  sum  into  120 
parts,  might  have  agreed  that  the  sum  of 
each  note  should  contain  what  would  be  the 
Interest  upon  the  whole  sum  for  one  month, 
the  remainder  to  be  credited  upon  the  prin- 
cipal. These  methods  produce  the  same  re- 
sult To  test  the  two  plans  suggested,  the 
interest  must  be  calculated  upon  $4,215.45 
for  each  month,  added  to  the  principal,  and 
the  note  maturing  at  the  time  be  deducted, 
the  balance  constituting  a  new  principal, 
until  the  120  notes  shall  be  thus  applied  aa 
credits.  The  result  would  be  a  larger  sum 
as  interest  than  the  amount  reserved  in  this 
transaction,  but  after  exhausting  the  notes 
as  credits,  there  would  remain  unsatisfied 
about  $250  of  the  original  principal.  If  the 
transaction  was  such  as  to  render  the  inten- 
tion of  the  parties  doubtful,  the  court  would 
adopt  that  construction  which  would  attrib- 
ute to  them  a  legal  intention;  but  we  can- 
not adopt  any  method  for  the  solution  of  this 
question  by  which  we  must  arrive  at  a  dif- 
ferent result  from  that  shown  by  the  con- 
tract because  it  is  impossible  to  conceive 
of  the  parties  having  an  intention  to  use  cer- 
tain forms  of  contract  that  would  produce 
a  result  different  from  that  which  they  em- 
bodied in  the  contract  actually  made.  If, 
however,  the  court  had  the  authority— in  the 
absence  of  evidence— by  construction  to  re- 
form the  contract  of  the  parties,  such  con- 
struction is  excluded  In  this  case  by  the  evi- 
dence, offered  on  behalf  of  the  plaintiff  in 
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error,  that  tbe  itartiea  arrived  at  the  amount 
of  interest  which  Is  embraced  In  the  notes 
by  cooBlderlng  the  principal  debt,  ^,215.45, 
pajrable  In  10  equal  annual  Installments, 
with  10  per  cent.  Interest  from  date,  calcu- 
lating the  Interest  at  10  per  cent  per  annum 
with  rests-  at  each  annual  payment;  or,  to 
reach  the  same  result,  take  the  average  of 
time  that  the  payor  would  use  the  money, 
—being  fire  years  and  six  months,— and  ctd- 
cnlate  the  Interest  at  10  per  cent,  upon  tbe 
whole  amount  for  that  time.  Either  of  tbe 
methods  suggested  would  produce  the 
amount  of  interest  contracted  for  In  this 
case,  and.  If  the  contract  had  been  consum- 
mated upon  that  basis,  it  would  not  have 
been  Illegal;  bat,  when  the  parties  came  to 
express  It  in  writing,  the  payments  were  so 
changed  as  to  be  monthly.  Instead  of  annual, 
whereby  the  time  that  the  money  would  be 
used  by  the  defendant  in  exrot  was  reduced 
five  months  and  a  half,- that  is,  the  average 
of  time  upon  the  notes  is  five  years  and  fif- 
teen days.  By  this  change  In  the  time  of 
payment,  the  basis  of  calculation  was  aban- 
doned, so  that  the  contract  itself,  as  it  was 
finally  made,  is  usurious. 

This  case  differs  from  Crider  v.  Associa- 
tion, 89  Tex.  697,  35  8.  W.  1047,  In  this:  In 
that  case  the  interest  was  not  calculated  and 
added  into  the  notes,  but  the  principal  was 
divided  Into  72  parts,  and  a  note  taken  for 
each  part,  payable,  the  first  in  1  month,  and 
one  at  the  end  of  the  succeeding  month  for 
72  months.  The  first  note  embraced  Vt* 
part  of  the  principal  and  the  Interest  upon 
tbe  whole  debt  for  one  month,  tbe  second 
note  embraced  a  like  part  of  the  principal 
and  the  interest  for  one  month  upon  the  bal- 
ance of  the  debt  after  deducting  the  first  pay- 
ment, and  so  on,  reducing  the.  principal  upon 
which  interest  was  calculated  by  each  month- 
ly payment  In  this  way  the  interest  was 
paid  monthly  upon  the  amount  of  money  that 
the  maker  of  the  notes  had  used  during  that 
month,  and  for  no  more.  This  produced  10 
per  cent  per  annum,  the  same  as  if  it  had 
been  calculated  by  the  year.  This  court  held 
that  that  contract  was  not  void,  because  the 
parties  might  contract  to  pay  tbe  Interest  by 
the  month.  But  to  restate  the  difference 
'  between  the  two  cases,  in  the  one  now  before 
the  court  the  manner  of  payment  imposes 
upon  the  payor  a  charge  for  more  time  than 
he  had  the  money.  By  the  contract  In  the 
other  case,  he  paid  only  tor  the  time  it  was 
used.  The  judgments  of  the  district  court 
and  of  the  court  of  civil  appeals  are  affirmed. 

OAINES,  C.  J.  I  am  constrained  to  dis- 
sent from  the  conclusion  of  the  majority  of 
tbe  court  in  this  case.  Leaving  out  any  ques- 
tion as  to  risk  incurred  by  plaintiff  in  error 
in  making  the  contract  to  build  the  house,  and 
treating  it  as  a  naked  loan  of  money,  I  am 
of  opinion  that  no  more  was  charged  for  the 
use  of  tbe  money  than  the  10  per  cent  per 
annmo  allowed  by  law.    Th«  opinion  of  the 


majority  gives   a  full  and  accurate  state- 
ment <tf  the  case  in  so  far  as  is  necessary  to 
the  determination  ot  tbe  question,  save  that 
the  testimony  of  the  parties  to  tbe  n^otia- 
tiou  which  led  to  tbe  consummation  of  the 
contract  is  not  set  out    The  majority  were 
evidently  of  the  opinion  that  this  was  not 
material,  and  I  am  inclined  to  the  same  view. 
The  negotiations  which  result  in  the  execu- 
tion of  a  written  contract  are  merged  in  the 
writing,  and  the  contents  of  the  instrument 
or  instruments  must  be  construed  by  its  lan- 
guage, viewed  In  the  light  of  the  circumstan- 
ces   which    surround   tbe    transaction.     Our 
statute  prohibits  contracts  for  interest  at  '^ 
greater  rate  than  ten  per  cent  per  annum." 
Under  such  a  statute  it  is  clear  that  It  is 
lawful  to  lend  money  for  one  or  more  years, 
and  stipulate  for  the  payment  of  the  inter- 
est at  the  highest  rate  allowed  by  law  at  fre- 
quently recurring   intervals   of  less  than  s 
year.    Barnes  v.  Worllch,  Oo.  Jac.  25;   Mey- 
er V.  Muscatine,  1  WalL  384,  17  L.  Ed.  561; 
Tallman  v.  Truesdell,  3  Wis.  4^;  Mowry  v. 
Shumway,  44  Conn.  493;    Hawley  v.  Howell, 
60  Iowa,  79, 14  N.  W.  109;  Goodrich  v.  Reyn- 
olds, 81  111.   480;    Cook  v.   Courtwright,  40 
Ohio  Bt   248,   48  Am.   Bep.   68;    Mowry  v. 
Bish<^  5  Paige,  9&.    Therefore  it  would  have 
been  lawful  for  the  plaintifT  in  error  to  have 
lent  the  money  to  the  defendant  in  error  for 
10  years  at  the  highest  rate  allowed  by  law, 
and  to  have  stipulated  that  tbe  interest  upon 
tbe  entire  amonnt  of  the  principal  should  be 
paid  at  the  end  of  each  month.    So  it  would 
have  been  lawful  to  have  contracted  for  tbe 
payment  of  the  Interest  upon  the  whole  som. 
and  also  for  tbe  payment  of  a  part  of  the 
principal  at  the  end  of  the  first  month,  and 
for  a  like  payment  of  interest  on  the  balance 
of  tbe  principal,  and  another  installment  of 
the  principal  at  the  end  of  l^e  second  month, 
and  so  on  until  the  entire  debt  was  dischar- 
ged.   So  much  we  understand  the  majority 
opinion  to  concede.     But  such  is  not  their 
construction  of  the  contract     I  understand 
their  view  to  be  that  the  contract  for  the  loaa 
stipulates  that  the  monthly  payments  were 
not  to  be  applied  first  to  the  interest  for  the 
month  upon  the  unpaid  principal,   and  then 
the  balance  to  the  principal;    but  that  only 
such  proportion  of  the  payment  was  to  be 
appropriated  to  the  interest  as  the  interest 
upon  the  entire  sum  for  10  years  bore  to  the 
sum  itself.    I  cannot  concur  in  this  construc- 
tion of  tbe  contract    If  such  was  the  inten- 
tion of  tbe  parties,  that  IntentlMi  is  not  cIea^ 
ly    expressed.     The    language    upon    wtlicb 
stress  is  laid  as  leading  to  this  condnsloD 
will  be  hereinafter  set  out    But  to  constme 
this   language  as   indicating   a    proposal  t» 
stipulate  that  the  payments  should  not  be 
applied  to  the   interest  upon  the  whole  of 
the  principal  due  at  their  respective  dates, 
but  only  to  a  proportionate  part  thereof,  as 
held  In  the  majority  opinion,  la,  as  I  thhik, 
—with  all  due  deference  to  my  associates,— 
to  confuse  a  method  of  calcnlatioa  with  th* 
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tenna  of  the  contract  Itself.  Tbe  testimony 
discloses  nothing  that  was  said  daring  the 
negotiation  between  the  parties;  nor  do  I 
find  anything  in  the  contract  itself,  in  wlilch 
tbe  negotiations  were  necessarily  merged, 
which  expressly  declares  the  rule  by  which 
the  payments  shonld  be  applied.  It  is  true, 
the  contract  says  that  "the  said  thirty  or  flf  ty- 
five  per  cent,  per  annom  represents  the  inter- 
est on  said  deferred  payments  and  all  costs, 
trouUe,  and  expense  Incurred  by  the  com- 
pany, and  tbe  risk  daring  the  same."  The 
majority  bold,  and,  I  am  Inclined  to  tbink, 
c«NTectl)r,  that  there  was  no  cost,  tronble,  ex- 
pense, etc.,  otb«r  than  the  mere  loan  of  the 
money.  Let  it  be  treated,  therefore,  as  If 
the  contract  read  that  the  "thirty  or  flfty-flve 
per  cent  represents  the  Interest  on  the  defer- 
red payments."  What  the  parties  meant  by 
"Interest  on  the  deferred  payments"  is  not 
clear,  but  it  seems  to  me  that  they  intended 
merely  to  say  that  it  represented  the  interest 
upon  the  money  to  be  lent,  and  that  they  had 
DO  reference  to  the  times  at  which  the  inters 
est  was  to  be  paid.  If  they  had  meant  that 
only  upon  payment  of  each  installment  the 
appropriation  should  be  made  first  to  the  In- 
terest upon  that  installment  only,  the  balance 
to  the  principal,  they  could  easily  have  so  ex- 
pressed themselves.  What  the  parties  liad  in 
view  was  a  loan  of  mon^y  for  a  long  period 
of  time,  payable,  principal  and  Interest,  to 
monthly  Installments;  the  plaintiff  proposing 
to  charge  the  highest  rate  of  interest  allowed 
by  law,  and  tbe  defendant  agreeing  to  pay 
snch  Interest  It  was  stated  by  the  one  and 
acquiesced  in  by  the  other  that  66  per  cent 
added  to  tbe  principal,  and  the  sum  divided 
by  lao,  would  give  the  proper  amount  of  each 
monthly  payment  under  such  a  contract 
Nothing  was  said  as  to  tbe  application  of  the 
payments,  nor  was  It  necessary  that  any- 
thing  should  be  stipulated  with  reference 
thereto.  By  applying  each  monthly  payment 
to  tbe  Interest  upon  the  whole  of  tbe  princi- 
pal then  due,  the  contract  was  a  legal  one^ 
and  I  think  It  should  be  so  construed.  But 
there  Is  another  consideration  to  be  weigh- 
ed in  the  determination  of  this  questl<»i.  Let 
ns,  for  lllnstration,  suppose  two  cases.  A. 
lends  0.  a  sum  of  money,  to  be  repaid  In 
equal  monthly  installments  extending  over  a 
period  of  10  years,  and  agrees  that  the  In- 
terest at  tbe  highest  rate  allowed  by  law, 
upon  the  amount  of  principal  due  at  the  end 
of  each  month,  shall  be  then  paid.  A  calcu- 
lation Is  made  upon  this  basis,  and  notes  are 
given  for  tbe  monthly  Installments  In  such 
sum  as,  upon  the  payment  of  all  the  notes, 
will  extinguish  the  debt  under  the  contract 
agreed  upon.  I  understand  the  majority  to 
bold  that  this  contract  would  be  lawful.  B. 
'lends  C.  the  same  sum  of  money,  to  be  re- 
paid In  monthly  installments  running  for  the 
same  period,  the  parties  agreeing  that  the 
highest  rate  of  interest  allowed  by  law  shall 
be  charged  upon  the  loan,  but  that  only  snch 
proportion  of  the  monthly  Installments  shall 


be  applied  to  tbe  Interest  as  tbe  Interest  for 
the  whole  period  bears  to  the  principal;  but 
In  executing  the  notes  for  the  several  Install- 
ments each  Is  given  for  tbe  same  amount  as 
in  the  case  of  the  first  supposed  loan.  I  un- 
derstand the  majority  to  hold  that  tbe  second 
contract  as  evidenced  by  the  several  notes, 
Is  usurious.  Now,  as  we 'have  seen.  Interest 
Is  tbe  compensation  which  the  law  allows  to 
be  charged  for  tbe  use  of  money.  Tet  A  and 
B.  each  lend  to  C.  the  same  sum  of  money, 
and  C.  gives  each  of  them  120  notes  for  pre- 
cisely the  same  amount  for  the  payment  of 
the  loan,  with  Interest.  A. 's' loan  Is  lawful; 
B.'s  is  usurious.  If  interest  Is  compensation 
for  the  use  of  money,  can  It  be  that  the  first 
contract  Is  legal,  and  the  second  Illegal,  as  to 
tbe  Interest  when  the  same  sum  of  money  Is 
lent  In  each  case,  and  Is  contracted  to  tie  re- 
paid In  120  Installments,  each  of  the  same 
amount?  The  law  looks  to  tbe  substance  of 
contracts,  and  not  to  their  form;  and  this 
principle  is  frequently  applied  in  dealing  with 
contracts  claimed  to  be  usurious.  In  deter- 
mining the  question  of  usury,  all  devices  are 
disregarded;  and,  whenever  the  courts  are 
satisfied  that  there  is  a  charge  contracted  for 
merely  for  the  use  of  money  in  excess  of  that 
allowed  by  law  as  Interest  they  treat  It  as 
usurious,  although  It  may  be  covered  under 
the  guise  of  some  additional  and  different 
consideration.  If  the  substance  of  tbe  con- 
tract is  to  be  looked  to,  I  do  not  see  how  It 
can  be  held  that  the  contract  in  the  first  case 
supposed  Is  lawful,  while  that  In  the  second 
Is  unlawful.  But  I  would  not  be  misunder- 
stood about  this  matter.  In  the  second  case 
I  think  C  would  not  be  without  a  remedy. 
If  he  could  show  that  the  contract  was  that 
the  Interest  upon  the  entire  principal  was  not 
to  be  paid  at  the  end  of  each  month,  but  that 
only  a  proportionate  part  thereof  was  to  be 
then  so  paid,  and  that  either  by  fraud  or  mis- 
take tbe  notes  were  drawn  for  a  larger 
amount  than  was  contracted  for  upon  a  prop- 
er calculation,  he  would  be  entitled,  upon 
proper  pleading  and  proof,  to  have  the  con- 
tract reformed,  and  to  be  relieved  of  tbe  pay- 
ment of  so  much  of  the  sum  represented  by 
the  notes  as  was  not  properly  chargeable  un- 
der the  original  contract 


ALLEN  et  al.  t.  STOVALL  et  al. 
STOVALL  et  al.  v.  AI^IiEN  et  al. 
(Supreme  Court  of  Texas.    June  28,  1901.) 
OUARDIAN&-JOINT  BOND— STATUTE— REPEAlr- 
EFFECT— OBLIGOR'S    DEBT— HEIRS  —  LIABILI- 
TY —  LEGAL  CONTROVERSY  —  SETTLEMEINT— 
GUARDIAN— AUTHORITY  —  BONDSMEN  —  LIA- 
BILITY—SET-OFF— STATUTE  OF  LIMITATIONS 
— COMMB>XEMBNT. 

1.  Laws  1839-40,  p.  73,  provided  that,  where 
one  joiatly  bound  with  another  for  the  paymeat 
of  a  debt  or  for  performance  or  forbearance 
of  any  act  should  die  in  the  lifetime  of  his  co- 
oblieor,  the  representative  of  the  deceased 
might  be  charged  by  virtue  of  such  obligation 
in  the  same  manner  as  such   representatiT* 
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might  have  been  charged  if  the  obligors  had 
been  bound  sererally  as  veil  as  joinuV.  Held 
that,  where  a  joint  bond  was  executed  prior  to 
the  repeal  of  the  statute,  the  law  entered  into 
the  bond,  and  gave  it  the  effect  of  a  joint  and 
several  bond,  and  a  subsequent  repeal  did  not 
change  the  character  of  the  bond. 

2.  Laws  1839-40,  provided  that,  where  one 
Jointly  bound  with  another  for  the  payment  of 
«  debt  or  for  the  performance  or  forbearance 
of  any  act  should  die  in  the  lifetime  of  his  co- 
obligor,  the  representative  of  the  deceased 
might  be  charged  by  virtue  of  such  obligation 
in  the  same  manner  as  if  the  obligors  had 
been  bound  severally  as  well  as  jointly.  Held, 
that  where  R.  and  O.  executed  a  joint  bond,  and 
administration  was  closed  on  R.'s  estate  be- 
fore a  suit  was  instituted  for  breach  of  the 
bond,  R.'s  heirs  were  liable  for  the  breach, 
since  the  word  "representatiTe,"  as  used  in 
the  statute,  included  heirs  as  well  as  executors 
and  administrators. 

3.  Where  a  guardian  received  money  for  his 
wards  in  settling  a  legal  controversy  in  which 
they  were  Interested,  the  contention  of  the 
guardian's  bondsmen,  when  sued  therefor,  that 
they  were  not  liable  for  the  money,  because  the 
guardian  bad  no  legal  authority  to  settle  a  le- 
gal controversy,  was  without  merit. 

4.  Rev.  St.  1895.  art.  3357,  provides  that  all 
suits  on  the  bond  of  any  guardian  shall  be 
commenced  and  prosecuted  within  four  years 
next  after  the  death,  removal,  resignation,  or 
discharge  of  such  guardian,  and  not  thereafter; 
and  article  2764  declares  that  when  a  minor 
ward  arrives  at  the  age  of  21  years,  or  a  fe- 
male ward  marries,  the  guardianship  shall  be 
immediately  settled  and  the  guardian,  dischar- 

Sed.  Held  that,  where  a  guardian  had  not  been 
ischarged,  the  fact  that  one  of  the  wards  mar- 
ried and  another  had  become  of  age  more  than 
four  years  before  instituting  a  suit  for  a  breach 
of  tb°  euardian's  bond  did  not  bar  the  action, 
since  tn<3  statute  runs  only  from  the  guardian's 
discharge. 

6.  Where  a  father  was  appointed  guardian 
of  his  children  in  1879,  and  from  that  date  to 
1890  the  property  of  the  wards  consisted  in  a 
disputed  interest  in  certain  land,  the  guardian's 
sureties,  in  an  action  for  breach  of  the  bond, 
were  not  entitled  to  a  set-off  for  charges  for  the 
guardian's  maintaining  the  wards  between 
those  dates,  in  the  absence  of  an  order  autJiior- 
ising  the  guardian  to  make  such  charges. 

Error  to  court  of  cirll  appeals  of  Fourth 
supreme  Judicial  district. 

Action  by  Granville  Allen  and  others 
against  J.  B.  Stovall  and  others.  From  a 
judgment  of  the  court  of  civil  appeals  (62 
S.  W.  87)  modifying  a  judgment  In  favor  of 
certain  defendants,  both  parties  bring  error. 
Judgment  of  both  courts  reversed. 

Word  &  Charlton,  for  plaintiffs  Stovall  and 
others.  Gano,  Gano  &  Gano  and  Geo.  A.  Tlt- 
terlngton,  for  defendants  Allen  and  others. 


OAINES,  C.  J.  This  suit  was  brought  by 
E.  E.  Allen,  joined  by  her  husband,  Gran- 
ville Allen,  Charles  H.  Bast,  D.  S.  Bast,  and 
T.  J.  Bast,  upon  the  bond  of  Abe  Bast,  giv- 
en as  their  guardian.  One  of  the  sureties 
of  the  bond  having  died,  the  principal,  the 
surviving  surety,  and  the  heirs  of  the  de- 
ceased surety  were  made  parties  defendant. 
The  conclusions  of  fact  found  by  the  trial 
judge  were  approved  by  the  court  of  civil 
appeals,  and,  with  one  exception,  to  be  here- 
after noted,  present  a  full  statement  of  the 


facts  of  the  case.    So  far  as  necessary  to  the 
purposes  of  this  opinion,  we  hare  set  them 
out:    "(1)  I  find  that  Orlena  Bast  died  prior 
to  the  0th  day  of  January,  1879,  leaving  as 
her  sole  surviving  heirs  her  children,  E.  E. 
Bast,  Charles  H.  Bast,  David  S.  Bast,  and 
Thomas  J.  Bast,  and  that  on  luth  March, 
1900,  they  were  of  following  ages,  to  wit: 
E.  E.  Bast,  who  married  Oranvllle  Allen  on 
the  8th  of  May,  1802,  was  26  years  of  age; 
D.  S.  Bast  was  23  years  of  age;  'x'.  J.  Bast 
21  years  of  age;   and  Chas.  H.  Bast,  28  years 
of  age.     (2)  I  find  that  Abe  Bast  was  the 
father  of  the  children  above  mentioned,  and 
that  he  was,  by  proper  orders,  appointed 
guardian  of  their  persons  and  estates  on  toe 
25th  day  of  January,  1879;   that  he  duly  qual- 
ified as  such  guardian,  and  c»>  the  26iu  of 
March,   1879,   he  entered   into  bond  In  the 
form  stated  in  plaintiffs'  petition,  with  J.  C. 
Reed  and  D.  F.  Cameron  as  sureties,  which 
said  bond  was  delivered  to  and  was   ai>- 
proved  by  the  probate  judge  of  Dallas  coun- 
ty, Texas,   and  was  made  payable  to  the 
county  Judge  of  Dallas  county,  Texas,  was 
in  the  sum  of  $3,400,  and  was  conditioned 
that  said  guardian  should  faithfully  perform 
all  the  duties  required  of  blm  by  law  as 
guardian  of  the  estates  of  his  said  wards. 
[Though  the  court  does  not  so  find,  the  un 
disputed  fact  Is  that  the  bond  was  joint,  and 
not  Joint  and  several.]     (3)  That  the  only 
estate  that  said  wards  had  yna  their  Intw- 
est  In  certain  lands  Inherited  by  them  from 
their  said  mother,  and  that  the  title  to  said 
lands  was  then  involved  in  suit  pending  in 
the  district  court  of  Dallas  county,  Texas. 
Said  suit  was  numbered  3,417,  and  styled 
'Cameron  v.  Thurmond,'  which  said  snlt  was 
also  a  suit  for  partition,  and  had  been  filed 
in  1876,  had  been  once  appealed  to  the  su- 
preme court,  and  had  been  reversed  and  re- 
manded, and  that  judgment  had  been  finally 
rendered  on  the  17th  day  of  February,  1890, 
devesting  title  out  of  said  minw  wards  of 
Abe  Bast,  and  vesting  title  in  W.  H.  Gas- 
ton on  his  paying  to  said  Abe  Bast,  guard- 
Ian,  the  sum  of  five  thousand  dollars.    (4)  I 
flind  that  said  five  thousand  dollars  was  paid 
in  cash  to  Abe  Bast  prior  to  the  rendition 
of  judgment  as  aforesaid  In  cause  No.  3.- 
417,  and  that  the  same  was  paid  and  said 
judgment  so  rendered  under  a  compromise 
agreement  between  all  the  parties  at  inter- 
est In  said  cause,  which  said  compromise 
agreement  was  duly  authorized  by  order  of 
probate  court  of  Dallas  county,  Texas,  made 
and  entered  on  the  minutes  of  said  probate 
court  on  the  14th  day  of  February,  1890,  In 
the  Bast  guardianship.    (6)  I  find  that  Abe 
Bast,  guardian,  never  made  any  report  to 
the  probate  court  of  Dallas  county,  Texas, 
where  said  guardianship  was  pending,  of  tiie 
amount  received  as  above  stated,  though  he 
was  ordered  several  times  to  make  report, 
and  that  be  has  never  made  any  settlement 
with  his  said  wards  In  any  way,  and  has 
not  accounted  either  to  them  or  to  the  pro- 
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bate  conrt  for  the  money  bo  received.  (6)  I 
find  that  said  guardianship  was  closed,  with- 
out any  accounting,  on  the  16th  of  August, 
1808.  (7)  I  find  that  demand  was  made  on 
Abe  Bast  for  a  settlement  about  the  5th  of 
October,  1899,  the  date  this  suit  was  filed, 
and  that  he  made  no  reply  to  the  demand. 
(8)  I  find  that  J.  C.  Reed,  one  of  the  sureties 
on  said  guardian's  bond,  died  on  the  7th  day 
of  January,  188S;  that  the  administration 
was  opened  in  Dallas  county,  Texas,  on  his 
estate,  on  the  28th  day  of  March,  1885,  and 
that  on  July  3, 1890,  said  administration  was 
closed  by  the  proper  order;  that  J.  C.  Reed's 
surviving  widow,  who  was  his  second  wife, 
married  R.  T.  Merrlman  prior  to  this  suit  (9) 
I  find  that  the  property  described  In  plain- 
tiffs' petition  (except  the  lot  In  the  town  of 
Grand  Prairie)  was  acquired  by  J.  0.  Reed 
prior  to  1860,  and  was  community  property 
between  himself  and  his  first  wife,  who  died 
prior  to  1880:  the  said  property  descended 
to  his  heirs  and  only  children,  to  wit,  Bessie 
Stovall  and  Emma  Harston,  and,  upon  the 
close  of  the  administration  upon  his  estate, 
was  turned  over  to  them  by  his  administra- 
tor; and  that  they,  with  their  husbands,  are 
now  in  possession  of  said  land,  holding  the 
same  as  such  heirs."  Upon  the  facts  found 
by  It,  the  trial  court  gave  judgment  against 
defendants  Bast  and  Cameron  for  the  full 
amount  of  the  bond,  but  also  ruled  that,  as 
against  the  heirs  of  Reed,  the  deceased  sure- 
ty, the  plaintiffs  should  take  nothing.  From 
the  Judgment,  the  plaintiffs  appealed;  and 
the  court  of  civil  appeals  reversed  the  judg- 
ment of  the  trial  court,  and  held  that  Mrs. 
Allen  and  Charles  H.  Bast  were  barred  by 
the  statute  of  limitations,  but  that  the  other 
two  plaintiffs  were  entitled  to  recover,  not 
only  as  against  the  principal  and  living  sure- 
ty, but  also  against  the  heirs  of  Reed.  That 
court  rendered  judgment  accordingly.  The 
plaintUfs  Mrs.  Allen  and  Charles  H.  Bast,  on 
one  side,  and  the  defendants  the  heirs  of 
Reed,  on  the  other,  have  applied  to  this  court 
for  a  writ  of  error,  and  both  applications 
have  been  granted. 

The  heirs  of  Reed  contest  a  recovery  upon 
four  grounds: 

1.  In  the  first  place,  it  is  contended  that 
since  the  bond,  by  its  terms,  was  joint,  and 
not  several,  the  liability  upon  It  ceased  with 
the  death  of  Reed.  This  is  the  rule  of  the 
common  law.  But  in  1840  the  congress  of 
the  republic  enacted  a  statute  which  ccmtain- 
ed  the  following  section:  "Sec.  5.  Be  it  fur- 
ther enacted,  that  the  representative  of  one 
Jointly  bound  with  another,  for  the  payment 
of  a  debt,  or  for  performance  or  forbearance 
of  any  act  or  for  any  other  thing,  and  dying 
in  the  lifetime  of  the  latter,  may  be  charged 
by  virtue  of  such  obligation  in  the  same  man- 
ner aa  such  representative  might  have  been 
charged.  If  the  obligors  bod  been  bound  sev- 
erally as  well  as  jointly."  Laws  183i>-40,  p. 
78.  This  continued  In  force  until  the  Re- 
vised Statutes  of  1879  went  into  effect  Sep- 
63  S.W.-W 


tember  1,  1879,  which  was  after  the  date  of 
the  execution  of  the  guardian's  bond.  Mays 
V.  Cockrum,  67  Tex;  352;  Bergstroem  v. 
State,  58  Tex.  92;  Glasscock  v.  Hamilton. 
62  Tex.  143;  Boyd  v.  Bell,  69  Tex.  785,  7 
a  W.  657.  (We  note  just  here  that  the  suiv 
posed  errors  In  the  words  of  the  statute 
pointed  out  in  Bergstroen)  v.  State,  suprn. 
are  typographical,  as  is  shown  by  the  errata 
at  the  end  of  the  original  printed  volume.) 
That  the  law  entered  Into  the  bond,  and 
gave  It  the  effect  of  a  joint  and  several  bond, 
and  that  a  subsequent  repeal  of  the  law  did 
not  change  its  effect  and  impair  Its  obliga- 
tion, we  think  clear.  But  it  is  insisted  that 
the  word  "representative,"  In  the  section 
quoted,  does  not  Include  the  heirs  of  the 
deceased.  The  signification  of  the  word  is 
broad  enough  to  embrace  both  executors  ond 
administrators.— the  personal  representatives, 
as  known  to  the  common  law,— and  also  the 
heir,  who,  under  that  law,  occupied  the  place 
of  the  ancestor  as  to  the  real  estate,  and 
represented  him  as  to  such  property.  Doubt- 
less the  word,  when  found  in  a  statute,  ma.v 
be  construed  as  having  a  more  restricted 
sense,  provided  the  context  and  the  purpose 
of  the  law  so  require.  But  when  neither  the 
context  nor  the  purpose  indicates  that  its 
meaning  is  to  be  limited,  we  think  it  should 
be  interpreted  In  its  literal  and  unrestricted 
sense.  The  construction  of  the  word  came 
up  for  consideration  in  one  of  the  supreme 
courts  of  New  York  In  the  case  of  Lee  v» 
Din,  39  Barb.  516.  As  we  gather  from  the 
opinion  in  that  case,  under  the  Code  of  New 
York  parties  to  actions  were,  as  a  rule,  i)er- 
mltted  to  testify  in  their  own  behalf,  but  not 
against  parties  who  were  "representatives 
of  a  deceased  person"  as  to  any  transactions 
between  the  witness  and  the  deceased.  In 
that  case  the  heir,  a  feme  sole,  was  a  party, 
and  her  adversary  was,  upon  the  trial,  al- 
lowed to  give  testimony  as  to  such  transac- 
tions. The  question  was  whether  the  heir 
was  a  representative  of  the  deceased,  within 
the  meaning  of  the  statute,  and  the  court 
held  that  she  was.  In  disposing  of  the  ques- 
tion the  court  say:  "A  representative  Is  one 
that  stands  In  the  place  of  another,  as  heir, 
or  in  the.  right  of  succeeding  to  an  estate 
of  inheritance;  one  who  takes  by  representa- 
tion. Webst  Diet  One  who  occupies  an- 
other's place,  and  succeeds  to  his  rights  and 
liabilities.  Executors  and  administrators  rep- 
resent In  all  matters  In  which  the  personal 
estate  is  concerned,  the  person  of  the  testa- 
tor or  intestate,  as  the  heir  does  that  of  bis 
ancestor.  BurrlU,  Law  Diet;  2  Steph. 
Comm.  428.  Representatives  of  a  deceased 
person  are  real  or  personal;  the  former  being 
the  heirs  at  law,  and  the  latter,  ordinarily, 
the  executors  or  administrators.  The  term 
'representative'  includes  both  classes.  When 
the  personal  representatives  alone  are  in- 
tended In  a  statute,  they  are  so  named,  and 
there  Is  no  Intimation  of  an  intent  to  limit 
the  protection  and  benefit  of  this  exception  to 
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tbe  personal  representatlTes.  The  "real  repre- 
sentatives' are  as  much  -within  the  reason  of 
the  rule  as  the  personal  representatives,  and 
there  Is  as  much  reason  for  protecting  the 
one  class  as  the  other."  The  case  was  af- 
firmed by  the  court  of  appeals  of  New  York, 
but  apparently  without  a  written  opinion. 
See  41  N.  Y.  619.  Practically,  the  same  con- 
struction was  applied  In  this  court  in  the 
case  o(  Grayson's  Representatives  y.  Winnie, 
13  Tex.  288.  In  the  latter  case  Chief  Jus- 
tice Hemphill  says:  "The  section  above  cit- 
ed employs  the  phrase  'legal  represottatiye 
of  the  deceased.'  This  Is  a  general  term, 
susceptible  of  different  significations,  and 
perhaps  it  would  have  been  more  Judicious 
to  have  followed  the  language  of  the  act  of 
1838,  vis.  'executor,  administrator,  guardian, 
creditor  or  heir.'  Acts  1838.  There  is  no 
room  for  doubt,  under  such  language,  that 
in  proper  cases  the  heir  might  appear  him- 
self, and  continue  a  suit  begun  by  the  an- 
cestor or  by  his  administrator.  .  We  are  not 
to  infer,  however,  that  by  the  change  of 
piiraseology  the  legislature  intended  to  de- 
prive heirs  of  the  power  to  r^resent  the 
deceased;  they  being  in  fact  his  real  and 
permanent  representatives;  the  others  being 
appointed  and  representing  him  for  merely 
temporary  purposes  and  trusts.  I  apprehend 
that  on  examination  it  wiU  be  found  that  in 
repeated  Instances  in  our  statutes  the  terms 
'legal  representatives'  and  'heirs'  are  of  sy- 
nonymous signification  and  import  This  is 
not  peculiar  to  our  laws,  for  It  will  be  found 
that  in  some  of  tbe  other  states  the  terms 
'legal  representatives'  have  not  been  con- 
sidered identical  with  'executors  and  admin- 
istrators.' "  The  purpose  of  the  act  we  have 
under  consideration  was  to  abolish  the  com- 
mon-law rule  as  to  Joint  bonds,  and  we  see 
no  reason  why  an  action  should  have  been 
allowed  upon  such  bond  against  tbe  executor 
or  administrator  of  a  deceased  obligor,  and 
should  not  be  allowed  to  charge  tbe  estate 
in  the  bands  of  the  heirs  with  the  debt  where 
the  administration  had  been  closed.  It  is 
worthy  of  note  that  in  tbe  twenty-eighth  sec- 
tion of  the  act  "regulating  the  duties  of 
probate  courts,  and  the  settlement  of  suc- 
cessions," which  was  passed  at  ^the  same 
session  at  which  the  statute  in  question  be- 
came a  law,  "the  personal  representative  or 
representatives  of  any  testator  or  intestate" 
are  mentioned;  evidently  meaning  executors 
or  administrators,  as  the  case  might  be. 
Laws  183&^0,  p.  118.  This  shows  that  the 
congress  in  session  when  these  acts  were 
passed  were  not  unmindful  of  the  distinc- 
tion between  the  personal  and  the  real  rep- 
resentatives of  an  estate,  and  that  when  they 
meant  to  malse  a  law  applicable  to  executors 
and  administrators,  and  not  to  heirs,  they 
used  the  terms  "personal  representatives." 
There  is  nothing  in  the  context  of  the  stat- 
ute which  indicates  that  the  word  "repre- 
sentatives" was  not  Intended  to  include  heirs, 
whiio  it  is  necessary  that  they  shoula  be  In- 


cluded in  order  to  accompllsb  In  foil  the 
purpose  of  its  enactment.  Upon  this  point 
we  conclude  that  the  heirs  of  Beed  were 
liable  for  a  breach  of  the  bond,  whether  oc- 
curring before  or  after  his  death. 

2.  In  the  second  place,  it  is  contended  that 
tbe  compromise  of  the  suit  in  tbe  district 
court  of  Dallas  county,  under  which  the 
guardian  secured  the  money  with  which  the 
defendants  are  sought  to  be  charged,  was  not 
authorized  by  law,  and  that  therefore  tbe 
guardian  is  not  responsible  to  liis  wards 
therefor.  It  is  unnecessary  to  discuss  the 
facts  pertaining  to  that  matter.  The  statute 
settles  the  question.  Section  68  of  the  act 
of  1876  in  relation  to  guardians  provides: 
"The  guardian  or  his  heirs,  executors,  admin- 
istrators or  assigns,  shall  not  dispute  the 
right  of  the  ward  to  any  property  that  shall 
have  come  to  his  possession  as  guardian, 
except  such  property  as  shall  have  been  re- 
covered from  the  guardian,  or  there  be  a 
personal  action  pending  on  account  of  it" 
Laws  1878,  p.  180.  This  was  the  law  when 
tbe  bond  in  this  case  was  given,  and  has  ever 
since  been  the  law.  Rev.  St  1879,  art  2551; 
Rev.  St  1805,  art  2632.  We  think  tbe  stat- 
ute, in  the  main,  is  but  declaratory  of  tbe 
common  law. 

3.  In  tbe  third  place,  the  statute  of  limi- 
tations is  urged  in  bar  of  a  recovery  as  to 
two  of  the  plaintiffs.  Charles  H.  Bast  at- 
tained Ills  majority,  and  Mrs.  Allen  was 
married,  more  than  four  years  before  the 
suit  was  brought  and  before  a  demand  for 
settlement  was  made.  If  the  statute  began 
to  run  from  the  tim^  the  relation  of  guard- 
ian and  ward  ceased  to  exist,  tben  the  ac- 
tion, as  to  these  parties.  Is  barred.  But  if 
the  statute  did  not  run  until  the  guardian 
was  discharged,  then,  since  tbe  guardian  has 
never  been  discharged,  the  suit  was  brought 
in  time.  The  statute  applicable  to  the  case 
reads  as  follows:  "All  suits  on  tbe  bond  of 
any  executor,  administrator  or  guardian 
shall  be  commenced  and  prosecuted  within 
four  years  next  after  the  death,  resignation, 
removal  or  discbarge  of  such  executor,  ad- 
ministrator or  guardian,  and  not  thereafter.'' 
Bev.  St  1895,  art  3357.  Article  2764  pro- 
vides that  "when  the  ward  dies,  or  If  a  mi- 
nor arrives  at  the  age  of  twenty  one  years, 
or  if  a  female  marries,  •  •  •  the  guard- 
ianship shall  be  immediately  settled  and  tbe 
guardian  discharged,  as  provided  In  the  fol- 
lowing articles  or'  the  chapter.  Tbe  same 
article  is  found  in  the  Revised  Statutes  of 
1879  (article  26S2).  Marlow  v.  Lacy,  68  Tex. 
164.  2  S.  W.  62,  was  a  suit  by  beira^  and  tbe 
assignees  of  heirs  of  a  deceased  ward  upon 
the-  bond  of  her  guardian,  and  the  defense  of 
the  statute  of  limitations  was  set  up.  If  tbe 
statute  ran  from  the  time  the  relationship  of 
guardian  and  ward  ceased,— in  that  case 
from  the  death  of  the  ward,— the  bar  of  the 
statute  was  complete,  whereas,  on  tbe  other 
hand,  if  the  statute  did  not  commence  to  mn 
until  the  guardian  was-  discharged,  the  de- 
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fense  was  not  good.  The  question  being 
thus  sharply  presented,  this  court  held,  in 
an  elaborate  and  exhaustive  opinion  by 
Judge  Stayton,  that,  since  the  guardian  had 
never  been  discharged,  the  statute  of  limita- 
tions wds  not  a  bar  to  a  recovery.  If  the 
the  death  of  the  ward  did  not  put  the  stat- 
ute of  limitations  In  operation  in  that  case, 
neither  the  majority  of  C.  H.  Bast  nor  the 
marriage  of  Mrs.  Allen  set  It  In  motion  in 
this  case.  We  think  the  decision  in  Marlow 
T.  Lacy  is  correct,  and  that  It  is  decisive  of 
the  question  now  under  consideration.  We 
do  not  regard  the  case  of  Tlmmlns  y.  Bon- 
ner, S8  Tex.  566,  and  of  Parish  y.  Alston,  66 
Tex.  196,  relied  on  by  counsel  for  the  heirs 
of  Reed,  as  being  In  conflict  with  Marlow  y. 
r^cy.  The  sole  question  decided  in  Tlm- 
mlns V.  Bonner  was  that  the  forty-fifth  sec- 
tion of  the  act  of  1876,  In  relation  to  guard- 
ians, which  attempted  to  confer  Jurisdiction 
upon  the  county  court  over  a  suit  upon  a 
guardian's  bond,  was  unconstitutional.  It  is 
true  that  In  Parish  v.  Alston  It  was  held  that 
after  the  lapse  of  four  years  from  the  mar- 
riage of  a  female  ward  a  suit  upon  the 
guardian's  bond  was  barred.  In  that  case 
the  ward  married  in  April,  1872,  and  the  four 
years  had  elapsed  long  before  the  passage  of 
the  present  law,  and  even  before  the  pas- 
sage of  the  guardian  act  of  1876,  which  con- 
tained a  provision  as  to  suits  on  guardians' 
bonds  similar  to  that  now  found  in  the  Re- 
vised Statutes.  No  statute  was  construed  in 
that  case.  The  ruling  merely  was  that,  up- 
on the  general  principles  of  the  law,  the  stat- 
ute of  limitations  to  a  suit  on  a  guardian's 
bond  began  to  run  upon  the  termination  of 
the  relation,  by  the  marriage  of  the  female 
ward,  and,  since  four  years  had  elapsed 
since  the  ward  had  married,  the  action  was 
barred  by  the  general  limitation  of  four 
years  upon  written  contracts.  The  decision 
of  the  court  of  civil  appeals  in  Read  v.  Hen- 
derson, 67  8.  W.  78,  is  In  conflict  with  that 
of  this  court  In  Marlow  y.  Lacy,  supra,  and 
In  that  case  a  writ  of  error  was  denied  by 
this  court  But  the  ruling  on  the  question 
of  limitation  was  in  favor  of  the  party  who 
applied  for  the  writ  of  error,  and  hence  that 
question  was  not  presented  to  this  court 
The  fact  that  the  party  who  was  held  to  be 
barred  did  not  apply  to  us  for  a  writ  of  er- 
ror was  doubtless  not  known  to  the  court  of 
civil  appeals  when  they  decided  the  present 
case,  and  the  resulting  misconception  has 
probably  led  to  the  ruling  In  that  court 
which  we  deem  erroneous.  We  think  the 
action  was  not  barred  as  to  Mrs.  Allen  and 
G.  H.  Bast 

4^  The  fourth  ground  of  error  relied  upon 
is  that  the  court  of  civil  appeals  erred  In 
holding.  In  efltect,  that  the  guardian  was  not 
entitled  to  credit  for  expenditures  in  the 
maintenance  of  his  wards.  That  the  court 
of  civil  appeals  were  correct  In  their  ruling 
Is  shown  by  the  decisions  of  this  court 
Blackwood  y.  Blackwood's  Estate^  82  Tex. 


478,  49  S.  W.  1046;  Jones  y.  Parker,  67  Tex. 
82,  3  S.  W.  222;  Smythe  v.  Lumpkin,  62  Tex. 
242.  The  Judgment  of  the  court  of  civil  ap- 
peals and  that  of  the  district  court  are  ac- 
cordingly reversed,  and  here  rendered  for  all 
the  plaintiffs  against  defendants  Abe  Bast 
D.  F.  Cameron,  and  the  heirs  of  Reed  for  the 
penalty  of  the  bond,  with  Interest  at  6  per 
cent,  per  annum  from  October  6,  1809,— the 
date  of  the  demand. 


GOLDMAN  y.  FIRST  NAT.  BANK  OF  WAX- 

AHACHIBS. 

(Supreme  Gourt  of  Texas.    Jane  27,  1901.) 

BANKS  AND  BANKINO-WIFB'B  MONBT-DBPOS* 
IT  BY  HUSBANI>— HUSBAND'S  CHECKS— PAT- 
MKNT  —  BANK'S  LIABILITY  —  HUSBAND'S 
DRUNKENNESS— KNOWLEDOB  OF  BANK— EF- 
FECT. 

1.  Rev.  St  1896,  art.  2967,  provides  that  dup- 
ing the  marriage  the  husband  shall  have  sole 
management  of  the  wife's  separate  estate.  A 
husband  deposited  his  wife's  money  in  a  bank 
In  her  name,  and  stated  that  it  would  be  check- 
ed out  b7  him.  Held,  that  the  bank  was  au- 
thorized to  cash  checks  which  were  presented 
by  the  husbiind,  and  signed  with  the  wife's 
name  by  the  bnsband  as  agent 

2.  The  fact  that  to  the  bank's  knowledge  the 
husbnnd  was  a  drunkard,  and  improvident  in 
the  use  of  money,  did  not  impose  on  the  bank 
the  duty  of  seeing  that  the  money  was  drawn 
out  for  the  wife's  use. 

Brror  from  court  of  dvll  appeals  of  Fifth 
supreme  Judicial  district;  Ellis,  Judge. 

Action  by  Mrs.  R.  J.  Coleman  against  the 
First  National  Bank  of  Waxahachle.  From 
a  Judgment  of  the  court  of  clyll  appeals  af- 
Arming  a  Judgment  In  favor  of  defendant 
plaintiff  brings  error.    Afllrmed. 

See  43  S.  W.  938. 

Seay  &  Seay,  for  plaintiff  in  error.  M.  B. 
Templeton,  Mr.  Harding,  and  Flnley,  Bther- 
Idge  &  Knight,  for  defendant  In  error. 

UAINES,  G.  J.  This  suit  was  brought  by 
the  plaintiff  in  error,  a  widow,  to  recover  of 
defendant  in  error  certain  moneys  deposited 
in  its  bank  by  her  husband  during  his  life- 
time, which  belonged  to  her  hi  her  own  sep- 
arate right.  The  defense  was  that  the  mon- 
ey was  deposited  with  It  by  the  husband  In 
the  name  of  bis  wife,  with  Instructions  that 
he  was  to  draw  It  out  upon  checks  signed 
in  her  name  by  him,  and  that  he  had  so 
drawn  It  out  To  the  answer  of  the  defend- 
ant the  plaintiff  replied,  In  substance,  that 
her  husbaud  was  a  man  of  utterly  dissolute 
habits  In  regard  to  money,  and  unsafe  to  be 
trusted  therewith,  and  that  the  bank  knew 
the  facts;  and  that  if  It  allowed  the  money 
to  be  checked  out  It  was  guilty  of  gross 
negligence.  There  was  a  verdict  and  Judg- 
ment for  the  defendant,  which  Judgment 
was  affirmed  upon  appeal. 

The  following  conclusions  of  fact  were 
found  by  the  court  of  civil  appeals:  "In 
July,  1889,  J.  W.  Coleman,  the  husband  of 
the  appellant,  deposited  with  defendant  bank 
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tbe  gum  of  ^,076.35,  and  thereafter  other 
amounts,  aggregating  in  all  $5,105.17.  Said 
money  was  tbe  separate  property  of,  and  de- 
posited In  the  name  of  Mrs.  R.  J.  Coleman. 
At  the  time  it  -was  deposited,  J.  W.  Coleman 
stated  to  the  cashier  that  he  would  deposit 
the  money  in  the  bank  in  his  wife's  name, 
l>ut  It  was  to  be  understood  that  it  would  be 
chcck<>d  out  by  him.  It  was  known  to  tbe 
cashier  of  the  bank  that  tbe  money  so  de- 
posited was  tbe  separate  estate  of  Mrs.  R.  J. 
Coleman.  Between  tbe  time  of  the  making 
of  said  deposits  and  up  to  the  time  of  tbe 
death  of  J.  W.  Coleman,  In  September,  1893, 
he  drew  checks  against  said  deposits  on  said 
bank,  said  checks  being  signed  'R.  J.  Cole- 
man, by  J.  W.  Ooleman,'  in  varlouB  sums  of 
money,  which  checks  were  presented  to  the 
bank,  and  paid  in  the  usual  course  of  busi- 
ness, amounting  in  tbe  aggregate  to  the  en- 
tire amount  of  said  deposits.  J.  W.  Coleman 
was  a  drinking  man,  and  at  times  gambled. 
When  drinking,  be  was  reckless  In  the  use 
of  money.  The  officers  of  the  bank  knew 
that  he  was  a  drinking  man,  but  did  not 
know  that  he  gambled,  or  that  be  was  reck- 
less in  the  use  of  money." 

Tbe  question  Is,  when  s  husband  has  de- 
posited his  wife's  money  in  bank  in  her  own 
name,  with  the  understanding  that  he  will 
draw  It  out  by  checks,  is  the  bank  authorised 
to  pay  upon  checks  so  drawn;  and  we  think 
tbe  question  should  be  answered  in  the  af- 
firmatlTe.  We  have  found  but  little  author- 
ity upon  the  immediate  question,  and  are  of 
opinion  that,  since  it  is  a  matter  in  this  state 
of  statutory  regulation,  decisions  from  other 
states  would  be  of  but  little  value.  As  to 
the  title  of  property  acquired  during  mar- 
riage by  the  efforts  of  the  husband  or  wife, 
or  by  the  Joint  efforts  of  both,  our  laws  are 
probably  more  liberal  towards  the  wife  than 
those  of  any  other  state,  except  the  few  in 
which  the  community  system  exists.  But  as 
to  the  husband's  control  over  her  separate 
estate  they  are  less  liberal  than  the  laws  of 
several  of  the  other  states.  In  some  she 
may  carry  on  business  under  her  own  name, 
and  on  her  own  account,  and  in  som»  the 
husband  has  no  control  over  her  separate  es- 
tate, except  such  as  may  be  conferred  by 
hex  upon  him.  In  this  state  the  statute, 
speaking  with  reference  to  the  wife's  sep- 
arate property,  declares  that  "during  the  mar- 
riage the  husband  shall  have  the  sole  man- 
agement of  all  such  property."  Rev.  St  art. 
2967.  The  provision  is  more  Important  in 
this  state,  since  under  our  laws  the  income 
of  the  separate  property  of  either  spouse  be- 
comes tbe  common  property  of  the  husband 
and  wife.  "The  sole  management"  of  tbe 
wife's  separate  estate  does  not  imply  that 
the  husband  has  the  power  to  sell  her  tangi- 
ble property,  or  even  her  choses  in  action, 
and  it  has  been  held  that  this  he  cannot  do. 
Kempner  v.  Comer,  73  Tex.  200,  11  S.  W.  194. 
But  it  does  Imply  that  he  may  put  It  to 
its  appropriate  use,  so  that  it  may  produce 


an  Income.  As  to  her  money,  the  power  of 
management  gives  him  the  right  to  Its  pos- 
session, to  keep  It  safely,  and  hence  to  de- 
posit in  bank,  and  to  draw  it  oot  Such 
being  the  authority  of  the  husband  under  tbe 
law,— he  being  the  statutory  agent  for  the 
management  of  her  separate  property  and 
funds,— be  would  have  at  least  as  much  pow- 
er over  money  deposited  in  bank,  even  in 
her  name,  th'at  any  other  trustee  would  have 
over  a  like  deposit  of  trust  funds,  and  the 
bank  would  be  under  tbe  same  liability  to 
pay  out  tbe  money  upon  bis  checks.  Tbe 
principle  applicable  to  bank  deposits  by  trus- 
tees is  thus  stated  by  Mr.  Justice  Matthews 
In  tbe  case  of  Central  Nat  Bank  v.  Connecti- 
cut Mut  Life  Ins.  Co..  104  V.  S.  63,  26  L.  Ed. 
CDS:  "A  bank  account  it  is  true,  even  when 
it  is  a  trust  fund,  and  designated  as  such 
by  being  kept  in  the  name  of  the  deposit- 
or as  trustee,  differs  from  other  trust  funds 
which  are  permanently  invested  in  the  name 
of  trustees  for  the  sake  of  being  held  as 
such,  for  a  bank  account  is  made  to  be  check- 
ed against,  and  represents  a  series  of  current 
transactions.  The  contract  between  the  bank 
and  tbe  depositor  is  that  the  former  will  pay 
according  to  the  checks  of  the  latter,  and, 
when  drawn  In  proper  form,  the  bank  is 
bound  to  presume  that  the  trustee  is  in  the 
course  of  law  fully  performing  his  dnty,  and 
to  honor  them  accordingly."  This  language 
was  quoted  with  approval,  and  the  principle 
applied,  in  the  case  of  Bank  ▼.  Reilly,  124 
lU.  464,  14  N.  E.  657.  Again,  in  Freeholders 
of  Essex  V.  Newark  City  Nat  Bank,  48  N.  J. 
Eq.  63,  21  Atl.  IS),  tbe  court  say:  "The  eon- 
tract  arising  by  Implication  of  law  from  a 
deposit  of  money  in  a  bank  is  that  tbe  bank 
will,  whenever  required,  pay  out  the  money 
In  such  sums  and  to  such  persons  as  the 
depositor  shall  designate  by  his  checks.  Tbe 
deposit  is  made  to  subserve  the  convenience 
of  the  depositor,  with  the  understanding  that 
he  shall  have  tbe  right  to  draw  checks 
against  it  at  his  pleasure.  And,  even  when 
it  is  known  that  the  money  deposited  is  held 
by  the  depositor  as  a  trustee,  the  bank  Is 
bound  to  presume,  in  the  absence  of  knowl- 
edge to  the  contrary,  that  a  check  drawn 
against  tbe  money  by  the  depositor  has  been 
drawn  by  him  in  the  proper  discharge  of  his 
duty  as  trustee,  and  to  pay  tbe  check  ac- 
cordingly," citing  Central  Nat  Bank  v.  Con- 
necticut Mut  Ufe  Ins.  Co.  supra.  In  a  sim- 
ilar case  tbe  supreme  court  of  Qeorgla  says: 
"When  money  is  deposited  in  a  bank,  it  Is 
immaterial,  so  far  as  the  bank  is  concerned, 
in  what  capacity  the  depositor  holds  or  owns 
it.  The  obligation  of  the  bank  is  simply  to 
keep  it  safely,  and  return  it  to  the  proper 
person.  Therefore,  when  a  trustee  deposits 
money  in  a  bank  to  bis  credit  as  agent  the 
bank  would  be  discharged  by  paying  it  back 
to  the  individual  who  made  the  deposit  and, 
in  the  alwence  of  knowledge  or  notice  to  the 
contrary,  would  have  the  right  to  assume 
that  he  would  appropriate  tbe  money  to  its 
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proper  uses  and  trusts.  If,  this  individual 
shoald  go  In  person  to  the  bank,  and  demand 
the  money,  it  cannot  be  doubted  that  the  lat- 
ter could  and  ought  to  hand  it  to  him.  •  •  • 
It  appearing  from  what  has  already  been 
sold  that  the  person  who  actually  puts  money 
in  bank  la  entitled  to  have  it  back  upon  de- 
mand, and  that  it  Is  Immaterial  how  he  de- 
scribes himself,  there  can  be  no  doubt  that  a 
check  drawn  by  such  person  as  agent,  and 
presented  by  the  payee,  is  a  sufficient  de- 
mand for  the  amount  of  money  called  for  by 
the  check,  especially  when  the  money  was 
credited  to  the  depositor  as  agent  If  pay- 
ment of  such  check  be  refused,  the  depositor 
may  bring  suit,  and,  as  already  shown,  the 
£ult  may  be  maintained  by  him  described  as 
trustee."  Munnerlyn  y.  Bank,  88  Ga.  SS3, 
14  S.  E.  564,  30  Am.  St  Rep.  159.  The  prin- 
ciple is  that,  since  the  trustee  has  control  of 
the  money,  and  has  deposited  it  in  the  bank 
to  be  drawn  out  upon  his  checks,  he  has 
the  right  to  draw  for  it  and  the  bank  is  not 
permitted  to  deny  that  right  When  the  ben- 
eficiary asserts  bis  claim,  and  gives  the  bank 
notice,  the  rule  does  not  apply.  In  the  New 
Jersey  case  Just  cited  the  general  rule  was 
followed  even  as  to  the  custodian  of  public 
funds.  The  principle  does  not  allow  the  bauK 
to  collude  with  the  depositor  in  a  misappli- 
cation of  the  trust  fund,  nor  does  it  permit 
the  bank  to  apply  the  fund  to  the  individual 
debt  due  to  it  from  tbe  trustee.  Bank  t. 
Jones,  18  Tez.  811.  If  such  be  the  rule  as 
to  ordinary  agents  and  trustees,  it  certainly 
is  the  rule  in  this  state  as  to  tbe  husband 
with  respect  to  the  wife's  separate  funds,  of 
which,  under  our  law,  he  has  the  "sole  man- 
agement" If  the  money  had  been  deposited 
by  tbe  wife  before  her  marriage,  and  the 
fund  had  remained  in  custody  of  the  bank 
after  that  event,  it  would  seem  that  he,  as 
sole  manager  of  her  separate  estate,  and  he 
alone,  would  have  had  the  right  to  withdraw 
it  Clearly,  therefore,  having  himself  made 
the  deposit  with  the  understanding  that  it 
was  to  be  drawn  out  upon  his  checks,  the 
bank  was  bound  to  honor  the  checks  so 
drawn.  It  was  not  charged  with  the  duty  of 
inquiring  into  the  purpose  for  which  each 
check  was  given.  The  fact  that  the  husband 
was  improvident  in  the  use  of  money  did  not, 
under  the  law,  detract  from  his  authority  as 
manager  of  his  wife's  separate  estate,  nor 
did  it  Impose  upon  the  bank  an  additional 
duty  to  guard  her  Interest  The  plaintiff,  by 
entering  into  the  marriage  relation  with  her 
husband,  made  him  the  sole  agent  for  the 
management  of  her  separate  estate;  and  the 
rule  announced  by  Judge  Llpseomb  in  Eesler 
v.  Zimmerschftte,  1  Tex.  60,  "that  he  who 
trusts  most  where  one  of  two  innocent  per- 
sons is  to  suffer,  shall  lose  most,"  applies; 
and  tbe  defendant  did  not  have  to  see  that 
the  money  was  being  drawn  out  for  her  use 
before  It  paid  his  checks. 

The  opinion  of  the  court  of  civil  appeals 
upon  tbe  first  appeal  of  this  case,   as   re- 


ported in  17  Tex.  Ov.  App.  182,  43  S.  W.  S88. 
very  clearly  and  ably  presents  the  views  ex- 
pressed in  this  opinion.  The  cause  was  then 
remanded  to  be  tried  la  accordance  with  tbe 
rulings  made  in  that  opinion.  Upon  the 
second  trial  of  the  case  the  rulings  of  the 
court  of  civil  appeals  were  followed.  We  find 
no  error  In  the  proceedings  which  calls  for 
a  reversal  of  the  Judgment  and  therefore 
that  Judgment  and  that  of  the  court  of  civil 
appeals  ai-e  affirmed. 


ROBINSON  V.  STATE.* 

(Court  of  Criminal  Appeals  of  Texas.    June  22, 
1901.) 

HOMICIDE— INSTRUCTIONS  —  HVIDKNCB  —  FOR- 
MER PROCEBDINO— IMPSACHINO  TESTIMONT 
—VENUK— CHANGE— WITNESSES  —  EXPERTS— 
APPEAL—BILL  OF  EXCEPTIONS. 

1.  In  a  prosecution  for  homicide  it  ii  not  nec- 
essary to  define  the  word  "anger,"  it  not  beingr 
a  technical  tei'm. 

2.  Where  the  court  charged  that  unless  the 
jury  believed  defendant  Kuuty  beyond  a  reason- 
able doubt  they  could  not  convict,  and  at  tiie 
close  of  the  charge  gave  the  statutory  charge 
on  reasonable  doubt,  defendant  could  not  object 
that  the  court  did  not  charge  as  to  reasonable 
doubt  on  every  phase  of  the  case, 

3.  Where  the  evidence  in  a  prosecntionL  for 
homicide  raised  both  the  issues  of  murder  in  the 
first  and  second  degrees,  it  was  not  error  for  the 
court  to  charge  the  law  relating  thereto. 

4.  Where  accused's  testimony  m  a  habeas  cor- 
pus proceeding  was  in  the  nature  of  a  con- 
fession, it  was  not  error  to  permit  it  to  be  intro- 
duced on  the  trial  of  defendant  for  the  homicide 
inquired  of  in  such  laroceeding. 

5.  Where  testimony  could  nave  been  consid- 
ered for  no  other  purpose  than  to  impeach  a 
witness,  for  which  it  was  introduced,  it  was  not 
error  for  the  court  to  fail  to  limit  it  to  such  pur- 
I>06e. 

6.  In  a  prosecution  for  homicide  it  is  not  er- 
ror for  the  court  to  change  the  venue,  when,  in 
his  discretion,  he  thinks  a  fair  trial,  either  to 
the  state  or  accused,  cannot  be  had  in  the  origin- 
al county. 

7.  The  admission  of  evidence  on  the  statement 
of  the  district  attorney  in  a  homicide  prosecution 
that  he  would  connect  defendant  therewith,' 
which  he  failed  to  do,  was  harmless  wherp  the 
court,  by  special  charge,  instructed  the  jury  to 
disreKsrd  it 

8.  Where  a  witness  in  a  homicide  prosecution 
testified  where  a  bullet  entered  the  baggy  bow  of 
deceased's  buggy,  that  the  indentation  bulged 
out  on  the  right  side  of  the  bow,  and  that  the 
bullet  appeared  to  go  from  the  left  side,  and 
from  across  the  buggy,  it  was  not  reversible  er- 
ror to  allow  him  to  testify  as  to  the  directions 
from  which  certain  of  the  bullets  came,  other 
witnesses  having  testified  to  the  same  facts 
without  objection. 

9.  In  a  homicide  prosecution  an  expert  wit- 
ness may  testify  as  to  the  probable  result  of  tho 
wound. 

10.  A  bill  of  exceptions  to  the  admission  of  evi- 
dence in  a  criminal  case,  which  only  alleges  that 
tbe  evidence  is  immaterial  and  incompetent,  is 
insufScient 

11.  A  hill  of  exceptions  in  a  criminal  case,  to 
the  exclusion  of  evidence,  failing  to  show  the 
pnrpose  of  the  testimony,  is  insufficient. 

Appeal  from  district  court  Kerr  county 
I.  L.  Martin,  Judge. 


'  Rehearing  denied  June  17,  IML 
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W.  D.  Robinson  was  convicted  of  murder 
in  the  second  degree,  and  be  appeals.  Af- 
llrmed. 

T.  W.  Hanklnson.  for  appellant  Sobt  A. 
John,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  In  the  second  degree,  and  his  punish- 
ment  assessed  at  10  years'  confinement  In 
the  penitentiary. 

Upon  the  trial  appellant  tendered  the  court 
nine  special  charges,  all  of  which,  so  far  as 
the  same  are  applicable  to  the  facts  of  this 
case,  were  given  in  the  main  charge  of  the 
court.  In  special  charge  No.  8  appellant 
aslced  the  court  to  define  the  word  "anger." 
The  word  "anger"  has  no  technical  meaning, 
and  It  was,  therefore,  not  error  for  the  court 
to  fall  to  define  "anger."  He  also  complains 
because  the  court  failed  to  charge  the  reason- 
able doubt  to  every  phase  of  the  case.  In  his 
main  charge  the  court  tells  the  Jury,  unless 
they  believe  beyond  a  reasonable  doubt  de- 
fendant is  guilty  of  murder  in  the  first  or 
second  degree  or  manslaught^:,  they  will  ac- 
quit him.  Then  the  court.  In  his  concluding 
paragraph,  gives  the  statutory  charge  on 
reasonable  doubt  This  la  sufficient  Hug- 
gins  V.  State,  00  S.  W.  62, 1  Tex.  Ot  Rep.  363; 
Lewis  V.  State,  50  S.  W.  886,  1  Tex.  Ct  Rep. 
170;  Day  v.  State,  21  Tex.  App.  213,  17  S. 
W.  262;  Powell  V.  State,  28  Tex.  App.  383, 
13  S.  W.  599;  Crockett  v.  State,  40  Tex.  Or. 
R.  178,  48  8.  W.  302. 

Appellant  complains  In  his  motion  that  the 
court  charged  on  murder  In  the  first  and  sec- 
ond degree.  We  think  the  evidence  raises 
both  of  these  issues. 

Upon  the  trial  appellant  testified,  and 
thereupon  the  state  introduced  testimony  giv- 
en by  appellant  In  the  habeas  corpus  trial. 
Appellant  now  complains  that  the  court  fail- 
ed to  limit  the  effect  of  said  testimony  to  the 
Impeachment  of  appellant  In  this  there  was 
no  error,  since  his  testimony  was  in  the  na- 
ture of  a  confession.  Preston  v.  State  (Tex 
Or.  App.)  63  8.  W.  881. 

Upon  the  trial  the  state  asked  defendant's 
witness  Humphreys  if  he  did  not  state  to 
Joe  Arnold  that  he  (Humphreys)  was  work- 
ing down  on  his  field  fence,  when  his  little 
girl  came,  and  told  blm  that  Capt  Jones  bad 
killed  Capt  Robinson;  and  that  he  (Humph- 
reys) jumped  on  his  horse,  got  his  gun,  to  go 
and  arrest  Jones,  but,  when  be  found  out  that 
Robinson  had  killed  Jones,  he  did  not  know 
what  to  do.  Humphreys  having  denied  this, 
the  state  put  the  witness  Arnold  on  the 
stand,  and  proved  that  Humphreys  had  made 
the  statement  to  him.  Appellant  complains 
the  court  failed  to  limit  the  effect  of  this  tes- 
timony. This  testimony  could  not  be  used 
for  any  other  purpose  than  affecting  the  cred- 
ibility of  the  witness  Humphreys,  and  it  was 
not  necessary  to  limit  it  Carroll  v.  State 
(Tex.  Or.  App.)  58  8.  W.  840. 

In  bill  No.  1  appellant  complains  the  court 


«Ted  in  changing  the  venue  from  Victoria  to 
Kerr  county.  The  statute  authorizes  this, 
and,  in  the  exercise  of  sound  discretion,  it  is 
the  duty  of  the  court  to  change  the  venae 
whenever  be  thinks  a  trial  alike  fair  and  tm- 
partial  to  the  state  and  defendant  could  not 
be  had  at  the  original  forum.  Frizaell  v. 
State,  30  Tex.  App.  63,  16  S.  W.  751;  Bohan- 
non  V.  State,  14  Tex.  App.  271;  Cannon  v. 
State  (Tex.  Or.  App.)  56  S.  W.  861;  Nite  v. 
State  (Tex.  Or.  App.)  64  S.  W.  763. 

Bill  No.  2  complains  that  the  court  erred 
In  admitting  certain  evidence  In  reference  to 
the  deceased  attempting  to  prevent  appellant 
from  obtaining  a  pension,  which  evidence 
was  testified  to  by  the  wife.  Appended  to 
the  bill  of  exceptions  Is  the  statement  of  the 
trial  court  that  the  same  was  admitted  under 
a  statement  from  the  district  attorney  that 
he  would  bring  knowledge  home  to  defendant 
of  such  conduct  on  the  part  of  deceased.  If 
this  had  been  done,  it  would  have  been  prop- 
er evidence  to  show  malice.  The  state  hav- 
ing failed  to  bring  knowledge  home  to  de- 
fendant of  the  conduct  of  deceased  in  at- 
tempting to  defeat  his  pension,  the  court  by 
special  Instruction,  told  the  Jury  to  disregard 
the  same.  We  think,  under  the  circumstan- 
ces, the  admission  of  this  evidence  was  harm- 
less when  so  withdrawn  by  the  court  Miller 
V.  State,  31  Tex.  Or.  R.  636,  21  8.  W.  925,  37 
Am.  St.  Rep.  836;  Moore  v.  State,  7  Tex. 
App.  14;  Burke  v.  State,  16  Tex.  App.  156. 

Bill  No.  8  complains  that  the  court  erred  in 
permitting  the  state's  witness  Goodman  to 
testify  as  to  the  directions  from  which  cer- 
tain bulleta  came,  which  bulleta  were  proved 
to  have  entered  the  buggy  bow  of  deceased's 
buggy.  The  witness  was  permitted  to  an- 
swer that  the  bullet  came  across  the  buggy, 
and  from  the  left-hand  side  of  it  The  court 
appends  this  explanation  to  the  bill:  "That 
the  said  witness  had  stated  first  where  the 
bullet  had  entered  the  buggy  bow,  and  also 
stated  the  appearances  of  the  hole  in  the  said 
buggy  bow,  and  also  stated  that  the  Indenta- 
tion bulged  out  on  the  right  side  of  the  bow, 
and  then  said  the  bullet  appeared  to  go  from 
the  left  side,  and  from  across  the  buggy. 
Besides,  the  records  of  the  case  will  show 
that  other  wltuesses  testified  to  same  facts 
without  objection;  defendant's  own  evidence 
and  statemente  as  a  witness  showing  that  the 
shots  were  fired  from  that  direction."  Wlti 
this  explanation,  we  do  not  think  there  Is 
any  reversible  error  In  this  mattw.  Whart. 
Or.  Ev.  i  468. 

Bills  4,  7,  and  8  complain  of  the  action  of 
the  court  permitting  expert  witnesses  to  tes- 
tify as  to  the  probable  result  of  the  wound. 
Mr.  Wharton,  in  his  Criminal  Evidence  (sec- 
tion 412),  says,  "By  a  surgeon  it  Is  admissible 
to  prove  the  nature  of  a  wound,  and  its  prob- 
able cause  and  effect"  Shelton  v.  States  34 
Tex.  662;  Banks  v.  State,  13  Tex.  App.  182; 
Powell  V.  State,  18  Id.  244;  Waite  v.  State. 
Id.  169. 

Bill  No.  6  complains  that  the  court  permit- 
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ted  deceased's  wife  to  testify  that  deceased 
was  an  expert  witb  a  pistol.  The  bill,  how- 
•erer.  Is  defective,  as  It  only  Insists  the  evl- 
'dence  Is  Immsterial  and  Incompetent.  Burge 
T.  State,  82  Tex.  Cr.  H.  359,  23  S.  W.  692; 
Howard  t.  State  (Tex.  Cr.  App.)  67  S.  W. 
94S. 

In  bill  No.  9  appellant  complains  that  the 
'Court  erred  In  not  permitting  appellant  to 
ahow  by  witness  Combest  that  on  the  morn- 
ing of  the  killing  witness  met  deceased,  who 
told  him  he  did  not  like  appellant;  that  ap- 
pellant was  not  willing  to  pay  his  debts;  that 
appellant  was  dishonest,  and  defrauded  the 
Methodist  church;  and  that  the  women  of 
appellant's  family  were  not  of  good  reputa- 
tion. The  bill  of  exceptions  does  not  show 
the  purpose  of  the  testimony. 

We  have  carefully  reviewed  the  other  as- 
signments of  error,  and  find  no  merit  In  the 
same.  No  reversible  error  appearing  In  the 
record,  the  Judgment  Is  alBrmed. 


EDMUNDS  V.  STATB.t 
<C«iiit  of  Orimlnal  Appeals  of  Texas.    Jane  19- 

1901.) 
CRIMINAL.  ULW  —  BYIDBNCB  —  CHARAOTBR  — 
NAMB  OF  DBFBNOANT  —  AFPBAI.  —  BILL  OF 
EXCBPnONS. 

1.  A  bill  of  exceptions  to  the  introduction  of 
-evidence  in  a  criminal  prosecution  failing  to 
show  how,  or  for  what  purpose,  the  evideoce 
was  introduced,  is  insumcient  to  preient  tho 
-question  for  review. 

2.  Evidence  that  accnsed  had  been  known  by 
witness  In  two  different  counties  at  different 
times,  sod  that  accused  had  gone  by  different 
names,  was  not  objectionable  as  an  attempt  by 
the  state  to  place  defendant's  character  in  is- 
sne. 

8.  In  a  prosecution  for  burglary,  a  bill  of  ex- 
ceptions to  the  introduction  of  a  bottle  of  powder 
in  evidence  is  not  sufficient  where  it  merely 
shows  defendant's  objection  that  the  bottle  was 
not  shown  to  have  been  in  defendant's  posses- 
sion, without  any  certificate  of  the  jndge  that 
such  fact  was  true. 

4.  Where  the  safe  defendant  was  charged 
with  burglarizing  was  exploded  with  "powder,  and 
defendant  had  a  bottle  on  him  when  arrested, 
which  was  not  taken  frmn  him,  and  no  bottle 
was  afterwards  found  on  him,  a  bottle  of  pow- 
der found  near  the  route  defendant  traveled 
when  taken  to  Jail  was  properly  admitted  in 
evidence. 

Appeal  from  district  court,  Collin  county; 
J.  E.  DlUard,  Judge. 

John  Edmunds  was  convicted  of  burglary, 
and  he  appeals.    Affirmed. 

Jones  &  Eastham  and  F.  E.  Wilcox,  for  ap- 
pellant. Robt  A.  John,  Asst  Atty.  Gen.,  for 
the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  burglary,  and  his  punishment  assessed 
at  five  years'  confinement  In  the  penitentiary. 

On  the  trial  the  state  was  permitted  to 
prove  by  W.  T.  McKane  that  he  had  seen  de- 
fendant   twice   before;     saw    him    first   in 

*  Rabeartng  denied  Juns  tt,  UCL 


Guadalupe  county,  in  1892;  knew  him  there 
as  Ed  Valley;  that  he  was  going  by  that 
name;  and  In  1900  saw  him  in  Caldwell 
county,  where  he  gave  his  name  as  E^  Gar- 
ner, and  claimed  Chicago  as  his  home,  and 
said  he  came  from  Kentucky.  Defendant  ob- 
jected to  this'  testimony  on  the  ground  that 
It  was  Irrelevant  and  incompetent;  that  the 
state  could  not  put  the  reputation  of  defend- 
ant In  evidence;  and  same  was  highly  preju- 
dicial to  defendant,  and  calculated  to  preju- 
dice him  before  the  Jury.  It  will  be  a  sutll- 
clent  answer  to  this  to  state  that  the  bill  does 
not  show  how  this  testimony  came  to  be  ad- 
duced, or  on  what  account.  If  It  be  conced- 
ed that  it  was  an  attempt  to  place  defend- 
ant's character  In  evidence.  It  ought  to  have 
been  shown  that  there  was  no  evidence  on 
the  part  of  defendant  putting  his  character 
In  Issue.  It  does  not  occur  to  us  that  this 
testimony  was  placing  defendant's  character 
before  the  Jury.  What  name  a  defendant 
bears  Is  a  fact,  and,  if  he  has  borne  different 
names  in  different  localities,  it  occurs  to  us 
this  can  be  shown.  Just  as  the  occupation  of 
a  defendant  can  be  shown,  and  Is  not  evi- 
dence of  one's  character.  The  name  of  de- 
fendant can  always  be  proven,  and,  if  one 
knew  him  by  a  different  name,  this  may  be 
shown,  and,  though  unexplained,  it  might  be 
the  subject  of  unfavMable  Inference  against 
defendant.  Burks  v.  State,  24  Tex.  App.  326, 
6  S.  W.  300. 

Appellant  also  objected  to  the  evidence  re- 
lating to  the  finding  of  a  bottle  of  powder, 
shown  to  have  been  found  on  Main  straet.  In 
the  town  of  Piano,  Tex.,  on  the  morning  oi 
the  alleged  robbery.  The  court  explains  the 
admission  of  this  testimony  by  showing  that 
defendant,  when  first  arrested,  had  a  bottle 
on  his  person,  which  was  not  taken  from 
him;  and  the  bottle  of  powder  In  question 
was  found  on  the  morning  of  the  alleged 
burglary  near  the  route  appellant  traveled. 
We  might  dispose  of  this  bill  by  the  state- 
ment that  it  does  not  show  as  a  tact  that  the 
bottle  of  powder  In  question  was  not  shown 
to  have  been  in  the  imssesslon  of  appellant 
True,  he  alleges  this  In  the  bill  as  a  ground 
of  objection,  but  this  has  been  repeatedly 
held  not  equivalent  to  a  certificate  of  the 
Judge  that  the  facts  were  true.  In  our  opin- 
ion, the  testimony  was  admissible.  The  safe 
was  exploded  with  powder,  and  the  bill,  we 
think,  sufficiently  connects  appellant  with  the 
possession  of  this  bottle  of  powder.  It  Is 
shown  he  had  a  bottle  on  him  when  first 
arrested,  and  afterwards  no  bottle  was  found 
on  appellant,  but  a  bottle  was  found  near 
the  route  he  traveled  after  he  was  arrested, 
when  he  was  being  taken  to  the  calaboose. 
This  being  a  case  of  circumstantial  evidence, 
we  think  appellant  was  sufficiently  connected 
with  this  bottle  of  powder  to  make  the  evi- 
dence admissible  against  him.  We  have  ex- 
amined the  record  carefully,  and.  In  our  opin- 
ion, the  testimony  sufficiently  supports  tlie 
conviction.    The  Judgment  la  affirmed. 


Digitized  by 


Google 


872 


63  SOUTHWESTERN  RBPOBTEB. 


(Tcs. 


COOK  T.  STATE. 

(Gonrt  of  Orimiual  Appeals  of  Texas.    Jnne  12, 
1901.) 

HOMICIDB-FOKMBR  JBOPARDT— IDENTITY  OF 
OFFENSBS— QUESTION  FOR  JURY— INSTRUC- 
TIONS—PROVOKING  DIFFICULTY. 

1.  Defendant  had  been  threatened  by  G.,  and. 
on  meeting  him  on  the  street  and  beiug  strucli  by 
G.,  shot  at  him  twice  in  quick  succession,  one  of 
which  shots  struck  deceased.  Defendant  was 
indicted  by  the  same  giaud  jury  for  the  murder 
of  deceased  and  for  assault  with  intent  to  kill 
G.  He  was  first  tried  on  the  latter  indictment 
and  acquitted,  all  the  witnesses  testifying  that 
defendant  iired  at  G.  Defendant  filed  a  plea  of 
former  acquittal  when  brought  to  trial  for  the 
murder  of  deceased,  alleging  that  he  was  the 
same  person  charged  and  acquitted,  and  that  the 
offense  of  which  he  was  acquitted  was  the  aam* 
act,  offenac,  and  volition  as  that  charged  in  the 
indictment  on  trial.  Beld,  that  such  plea  pre- 
sented a  question  of  fact  for  the  jury,  and 
that  it  was  error  for  the  coart  to  strike  it  out 
on  the  ground  that  the  acts  were  not  the  same 
oCense  and  transaction  as  matter  of  law. 

2.  Where  defendant  had  armed  himself  in  con- 
sequence of  previous  threats  of  G.,  such  fact 
did  not  authorize  the  court  to  charge  the  law  on 
provoking  difficulty,  in  a  prosecution  for  the 
murder  of  deceased,  as  part  of  a  shooting  at  G., 
after  he  had  knocked  defendant  down  on  meet- 
ing him  on  the  street;  nothing  whatever  having 
been  said  by  either  defendant  or  U.  to  provoke  a 
difiiculty  at  the  time  G.  struck  defendant. 

Appeal  from  jcllstrlct  conrt,  Park«'  county; 
J.  W.  Patteison,  Jadge. 

B.  W.  Gook  was  oonvlcted  of  murder  in 
the  second  degree^  and  he  appeals.  Re- 
versed. 

Martin  &  Martin,  for  appellant  3.  O.  Wil- 
son, Albwt  8.  Stevenson,  Dist  Atty.,  and 
Robt  A.  John,  Asst  Atty.  Gen.,  for  the  State. 

BB00E5,  J.  Appellant  was  convicted  of 
nurder  in  the  second  degree,  and  his  pun- 
ishment assessed  at  10  years'  confinement  in 
the  penitentiary. 

At  the  April  term  of  the  district  court  of 
Parker  county,  the  grand  Jury  returned  an 
indictment  against  appellant,  Charging  him 
vrith  having  murdered  deceased,  T.  G.  Har- 
grove, by  shooting  hlra  with  a  pistol.  The 
same  grand  Jury  also  returned  another  in- 
dictment against  appellant,  charging  him 
with  the  offense  of  an  assault  with  Intent  to 
murder  George  Goodman,  alleging  that  said 
assault  was  committed  on  the  5th  day  of  Feb- 
i-uary,  1901.  On  the  -iioi  day  of  April,  1901, 
appellant  was  duly  and  legally  tried  for  the 
last-named  oftense  in  the  district  court  of 
Parker  county,  and  was  acquitted  by  the 
Jury.  When  this  case  was  called  for  trial 
on  May  13, 1901,  appellant  filed  a  plea  in  bar 
to  this  prosecution,  in  substance  as  follows: 
A  plea  of  former  acquittal.  Said  plea,  after 
setting  out  the  indictment,  verdict  of  the 
Jury,  and  Judgment  of  the  court,  acquitting 
defendant  of  assault  with  Intent  to  murder 
upon  George  Goodman  at  one  and  the  same 
time  the  murder  in  this  case  Is  alleged  to 
have  been  committed,  proceedefl  as  follows: 
"And  the  said  B.  W.  Cook  In  fact  saltb  that 


be,  the  said  B.  W.  COok,  and  the  said  B.  W. 
Cook  so  accused  and  acquitted  as  last  afore- 
said, are  one  and  the  same  person,  and  not 
other  and  different  persons,  and  that  the  of- 
fense of  which  he,  the  said  B.  W.  Cbok,  was 
so  acquitted  as  aforesaid,  and  the  offense 
charged  against  him  in  tha  indictment  here- 
in, and  for  which  he  is  now  being  prosecut- 
ed, is  one  and  the  same  transaction,  oflfense^ 
act,  and  volition,  and  not  other  and  differ- 
ent transactions,  offenses,  acts,  and  voli- 
tions; and  this  he,  the  said  B.  W.  Cooli,  is 
ready  to  verify."  Upon  motion  of  the  county 
attorney,  this  plea  was  struck  out.  Appel- 
lant's counsel  strenuously  insist  that  this 
plea  submits  a  question  ot  fact  upon  which 
the  court  should  have  been  heard  evidence, 
and,  having  so  done,  should  have  charged 
the  Jury  with  reference  to  said  plea.  The 
following  is  a  statement  of  the  facts  taken 
from  appellant's  brief,  which  we  find,  from 
an  inspection  of  the  transcript,  to  be  sub- 
stantially all  the  evidence  of  the  eyewit- 
nesses introduced:  "There  were  four  eye- 
witnesses to  the  difficulty,  besides  the  partic- 
ipants (Tom  Tarkington,  Miss  Julia  Gilbert, 
Mrs.  W,  T.  Bowman,  and  Valton  Cook),  each 
of  whom  testified  that  appellant  did  not  pull 
his  pistol  from  his  pocket  until  after  George 
Goodman  had  struck  appellant  on  or  about 
the  head  and  nearly  knocked  him  down. 
Each  of  them  testified  that  appellant  had  not 
said  a  word  to  George  Goodman  when  be 
(appellant)  pulled  his  pistol  and  fired  the 
same  at  George  Goodman.  Each  of  them 
testified  that  appellant  was  walking  along 
the  sidewalk,  and  was  in  the  act  of  or  had 
Just  passed  the  said  George  Goodman,  who 
was  standing  on  the  sidewalk,  when  he 
(Goodman)  hit  appellant  on  the  head,  nearly 
knocking  him  down.  All  of  said  witnesses 
testified  that  as  soon  as  appellant  straight- 
ened up  after  Goodman  had  hit  him,  he  (ap- 
pellant) pulled  his  pistol  from  his  pocket 
while  he  was  in  the  act  of  straightening 
himself,  or  recovering  from  the  blow.  The 
only  witness  who  testified  that  the  difficulty 
occurred  or  was  begun  in  a  different  way 
was  the  said  George  Goodman.  We  will  here 
give  his  exact  testimony  on  this  subject  in 
full,  to  wit:  T  was  standing  out  on  the  side- 
walk in  front  of  the  store  when  the  defend- 
ant and  his  son  came  along.  I  saw  them 
about  the  time  they  got  to  Mr.  Ellington's 
store.  1  stayed  on  the  sidewalk  and  watch- 
ed them  until  they  had  gotten  to  me,  or  prob- 
ably had  passed  me  a  little,  when  the  de- 
fendant suddenly  pulled  ont  his  pistol,  start- 
ed to  make  an  effort  to  shoot,  but  before  he 
had  time  to  do  so  I  struck  him  on  the  head 
with  my  fist  I  tiit  him  a  glancing  lick. 
Did  not  hit  very  hard,  for  the  reason  that 
the  lick  glanced.  As  soon  as  I  hit  defend- 
ant shot  at  me.  When  Cook  came  up  hi 
front  of  Hargrove's  store,  he  came  up  in  a 
stooping  position,  and  had  his  hat  pulled  down 
over  his  eyes.  I  hit  him  because  he  was 
pulling  his  pistol,  as  I  thought  he  was  go- 


Digitized  by 


Google 


Tex.) 


COOK  V.  STATE. 


873 


lug  to  shoot  me.  I  was  not  mad  or  excited 
when  I  hit  him.  I  was  not  expecting  him 
to  have  any  difficulty  with  me  until  he  pull- 
ed his  pistol.  Be  did  not  say  a  word  to  me, 
or  me  to  him.  •  •  *  I  do  not  know  why  I 
was  standing  out  there  on  the  sidewalk 
when  defendant  came  along.  I  did  not  ex- 
pect any  trouble  with  him.  If  I  bad,  I  would 
not  have  stood  tiiere  until  he  came  up  where 
I  was.  I  did  not  notice  his  hands  in  his 
pockets.  He  did  not  say  a  word  to  me,  or 
me  to  him.'  The  undisputed  evidence  show- 
ed that  the  sidewalk  where  the  difficulty  oc- 
curred was  a  public  sidewalk,  and  that  ap- 
pellant usually  and  almost  daily  traveled  It 
in  going  to  and  from  his  place  of  business, 
and  that  at  the  time  of  the  difficulty  be  was 
on  bis  way  home.  The  state  proved  that,  on 
the  morning  preceding  the  difficulty,  appel- 
lant was  seen  in  bis  shoe  shop  oiling  and 
snapping  his  pistol;  that  appellant  had  told 
three  or  four  parties  diuring  the  day  that. 
If  George  Goodman  did  not  let  blm  alone, 
be  would  hurt  or  kill  blm.  B.  B.  MlUlken 
and  appellant  testified  that  George  Good- 
man bad  been  to  appellant's  shop  during  the 
afternoon,  and  told  appellant  while  there 
that.  If  he  (appellant)  ever  came  across  on 
the  north  side  of  town  again,  be  would  whip 
hell  out  of  bim  and  his  son.  Tom  Tarking- 
ton  also  testified  that  Goodman  told  bim 
during  the  day  that  be  was  going  to  whip 
bell  out  of  the  appellant  when  be  came 
along  the  sidewalk,  going  home."  It  ap- 
pears furthermore,  In  addition  to  the  above 
statement,  that  appellant  fired  two  shots  In 
rapid  succession,  one  of  which  struck  de- 
ceased, Hargrove.  As  stated  above,  appel- 
lant was  tried  for  assault  with  intent  to 
murder  upon  Gtoodman,  and  found  not  guilty. 
We  think  appellant  Is  correct  In  insisting 
that  the  court  erred  in  striking  out  his  plea 
of  former  acquittal,  since,  as  he  insists,  the 
same  presents  a  question  of  fact,  and  not 
a  question  of  law,  which  fact  could  not  be 
ascertained  by  the  court,  except  upon  bear- 
ing the  evidence.  We  have  held  that  the 
rule  in  reference  to  pleas  of  this  character 
is  that  if  the  plea  shows  upon  its  face  that 
they  are  different  transactions,  independent 
of  and  not  connected  with  each  other,  then 
It  is  proper  for  the  court  to  sustain  the  mo- 
tion to  strike  out  said  plea.  But,  If  the  plea 
presents  a  question  of  fact,  then  it  Is  a  ques- 
tion for  the  Jury,  and  not  for  the  court  In 
other  words,  the  rule  to  be  deduced  from 
the  authorities  is  that,  where  the  offenses 
charged  in  different  indictments  are  so  di- 
verse as  not  to  admit  of  proof  that  tbey  are 
the  same,  the  court  may  decide  the  Issue 
without  submitting  it  to  the  Jury.  Wbeelock 
V.  State  (Tex.  Cr.  App.)  38  S.  W.  182;  Wil- 
son V.  State,  45  Tex.  77,  23  Am.  Rep.  002; 
Wright  V.  State  <Tex.  Cr.  App.)  40  8.  W.  492. 
Appdlant,  In  his  able  brief,  cites  us  to  the 
eases  of  Augustine  v.  State  (Tex.  Cr.  App.) 
52  S.  W.  77,  and  Taylor  v.  State  (Tex.  Cr. 
App.)  55  S.  W.  061.    But  an  Inspection  of 


these  cases  will  show  that  they  are  separate 
acts,  or.  In  other  words,  separate  volitions,  al- 
though they  occurred  contemporaneously. 

Bevertlng  to  the  foregoing  facts,  the  mat- 
ter for  our  disposition  stands  in  this  light: 
Api)eUant  in  the  previous  case  was  tried 
for  shooting  at  George  Goodman  with  the  in- 
tent to  commit  the  offense  of  assault  with 
Intent  to  miu'der.  The  evidence  shows  that 
two  shots  were  fired.  According  to  the  evi- 
dence of  the  defense,  both  of  these  shots 
were  fired  at  Goodman.  According  to  the 
evidence  of  the  state,  one  of  the  shots  was 
fired  at  the  deceased,  Hargrove.  Then  it  be- 
comes a  question  of  fact,  and  the  court 
should  have  admitted  the  evidence  under  de- 
fendant's plea,  and  then  have  charged  the 
jury  that  if  they  believed  from  the  evidence, 
beyond  a  reasonable  doubt,  that  defendant 
shot  at  deceased,  and  not  at  Goodman,  then 
they  would  find  against  appellant's  plea  of 
former  acquittal,  and  proceed  to  consider 
whether  or  not  defendant  waa  guilty  of  any 
offense  under  other  portions  of  the  charge. 
In  other  words,  we  understand  the  author- 
ities to  hold  that  if  defendant  did  not  shoot 
at  deceased,  but  shot  at  Goodman,  It  mat- 
ters not  what  bis  Intent  may  have  been  in 
shooting  at  the  said  Goodman;  that,  when 
he  is  tried  upon  an  indictment  and  found 
not  guilty  in  a  court  of  competent  jurisdic- 
tion, this  is  Jeopardy  within  the  contempla- 
tion of  the  constitution,  and  he  cannot  be 
again  tried  for  said  offense.  In  Kelly  v. 
State  (Austin  term,  1901)  02  S.  W.  915,  the 
evidence  showed  that  appelant  killed  two 
brothers  In  the  same  difficulty.  He  pleaded 
former  acquittal  of  killing  one  in  the  trial 
for  killing  the  other.  We  held  the  plea  could 
not  be  sustained  by  the  evidence,  because  it 
showed  It  was  not  one  act  or  volition  on  the 
part  of  appellant  In  other  words,  there 
were  two  shots,  two  separate  and  distinct 
Intentions,  two  acts,  two  volitions,  contem- 
poraneous. But  where  there  is  one  act  one 
Intent,  one  volition,  as  is  evidenced  by  the 
testimony  of  appellant  in  this  case,  then  ap- 
pellant cannot  be  convicted  upon  an  act 
intent  and  volition  for  which  he  has  been 
previously  acquitted.  This  is  sustained  by 
a  long  line  of  Authorities,  and,  without  dis- 
cussing them  in  detail,  we  will  only  com- 
ment on  a  few.  In  State  v.  Colgate,  31  Kan. 
511,  3  Fac.  346,  47  Am.  Rep.  507,  defendant 
was  Indicted  and  acquitted  of  burning  a 
milL  In  a  subsequent  prosecution  for  set- 
ting fire  to  and  burning  the  books  of  account 
contained  in  said  mill,  be  pleaded  f(»mer  ac- 
quittal. The  court  in  a  very  learned  opin- 
ion, after  reviewing  a  great  many  of  the 
authorities,  held  that  the  plea  ought  to  have 
been  sustained.  It  appears  that  under  the 
statute  of  Kansas  the  burning  of  any  char- 
acter of  pei'sonal  property  Is  a  species  of 
burglary.  In  Woodford  v.  People,  62  N.  Y. 
118,  20  Am.  Rep.  464,  it  was  held  that  where 
a  party  is  being  prosecuted  for  arson.  In  set- 
ting fire  to  one  bouse,  and  various  other 
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bouses  are  burned  by  virtue  of  said  act  of 
arson,  tbe  burning  of  tbe  various  houses,  one 
Atter  the  otber,  would  not  make  a  separate 
and  dlsttact  offense,  there  being  but  one  act 
or  volition.  The  court  In  another  part  of 
last-cited  case  said:  "It  follows  that  two  or 
more  persons  may  be  assaulted  or  killed  by 
a  single  act,  or  two  or  more  buildings  burned 
by  a  single  act,  and  In  sncb  cases  It  seems 
clear  that  the  offense  may  be  regarded  as 
single.  This  accords  with  reason.  The  mle 
can  work  no  Injustice  to  the  party  accused." 
See,  also,  Sadberry  v.  State  (Tex.  Cr.  App.) 
46  S.  W.  639;  Jones  v.  State,  66  Miss.  380, 
6  South.  231,  14  Am.  St  Rep.  S70;  Ben  t. 
State,  22  Ala.  9;  Clem  v.  State,  42  Ind.  420, 
13  Am.  Rep.  869;  Hurst  v.  State,  86  Ala. 
604,  6  Sontb.  120,  11  Am.  St  Rep.  79;  Gun- 
ter  ▼.  State,  111  Ala.  23,  20  South.  632,  66 
Am.  St.  Rep.  17;  People  v.  Stephens,  79  Gal. 
428,  21  Pac.  856,  4  L.  R.  A.  846;  State  v. 
Elder,  66  Ind.  282,  82  Am.  Rep.  69;  Trip- 
lett  V.  Commonwealth,  84  Ky.  198,  1  S.  W. 
84;  State  v.  Matthews,  42  Yt.  642.  The 
Crunter  Case  Is  exactly  like  the'  present  one. 
Appellant's  second  assignment  Is  that  the 
conrt  erred  In  charging  tbe  Jury  upon  tbe 
law  of  provoking  the  difficulty.  We  think 
this  assignment  is  wdl  tak&n.  In  Cart< 
Wright  V.  State,  14  Tex.  App.  486,  we  hdd 
that  the  right  of  self-defense  is  not  impaired 
by  mere  preparation  for  the  perpetration  of 
a  wrongful  act,  unh^alded  and  nnaccom- 
panled  by  any  demonstration,  verbal  or 
otherwise.  Indicative  of  tbe  wrongful  pur- 
pose. And  with  unvarying  uniformity  we 
have  upheld  this  principle  as  stated  in  tbe 
Oartwrigbt  Case.  In  Casner  v.  State,  62  S. 
W.  914,  2  Tex.  Ct  Rep.  660,  we  held  that  the 
mere  fact  that  appellant  made  an  assault  is 
not  provoking  the  difficulty,  within  the  con- 
templation of  law.  The  witness  George 
Ooodman,  as  indicated  by  the  above  state- 
ment, says:  "I  was  standing  out  on  the 
sidewalk  in  front  of  the  store  when  defend- 
ant and  his  son  came  along.  I  saw  them 
about  the  time  they  got  to  Mr.  Ellington's 
store.  I  stayed  on  the  sidewalk  and  watch- 
ed them  until  they  had  gotten  to  me,  or  prob- 
ably had  passed  me  a  little,  when  defendant 
suddenly  pulled  out  his  pistol,' started  to  make 
an  effort  to  shoot,  but,  before  be  had  time 
to  do  so,  I  struck  blm  on  the  head  with  my 
fist"  Now,  there  Is  nothing  In  this  state- 
ment to  suggest  provoking  the  difficulty.  If 
doodman's  statement  be  true,  appellant  was 
in  tbe  act  of  making  an  unprovoked  assault 
upon  him  at  tbe  time  he  knocked  him  down 
to  save  his  own  life  or  his  person  from  seri- 
ous bodily  harm.  We  attempted  in  tbe  Cas- 
ner Case,  supra,  to  define  the  word  "pro- 
voke." The  Penal  Code  (article  10)  says  that 
all  words  must  be  taken  in  their  ordinary 
signlflcance*  unless  technical  words  are  used. 
Then  the  dictionaries  define  the  word  to 
mean  to  excite  to  anger  or  passiion;  to  exas- 
perate; to  Irritate:  to  enrage.  Now,  what 
<Ud  appellant  do  to  Goodman  to  excite  him 


to  anger;  to  passion;  to  exasperate,  to  Irri- 
tate, or  enrage  him?  He  was  going  along 
the  street  as  he  had  a  right  to  do.  He  bad 
partially  passed  Goodman,  or  was  in  the 
act  of  doing  so,  when  Goodman  says  he  drew 
a  pistol,  or  was  In  the  act  of  drawing  one, 
when  he  knocked  him  down.  What  act  was 
done  by  appellant,  or  what  word  was  spoken 
by  him,  indicative  of  any  desire  or  inclina- 
tion to  bring  about  and  provoke  a  difficulty? 
There  is  nothing  in  the  Casner  Case,  supra, 
at  variance  with  any  of  the  decisions  ot  this 
court  on  the  questlcm  of  provoking  the  diffi- 
culty. The  judge  must  charge  the  jury  til 
the  law  applicable  to  the  facts,  and  a  charge 
on  the  law  of  provoking  the  difficulty,  when 
there  is  no  provocation,  is  as  serious  an  error 
against  the  rights  of  appellant  as  to  omit 
charging  one  of  his  defenses.  The  district 
attorney,  who  files  a  brief,  insists  that  the 
last-cited  case  Is  at  variance  with  the  other 
decisions.  This  is  not  true.  For  a  fuller 
and  further  discussion  of  this  question,  see 
White  V.  State  (Tex.  Cr.  App.)  62  S.  W.  573; 
Wrage  v.  State  (Tex.  Cr.  App.)  64  S.  W.  808: 
Alrhart  v.  State  (Tex.  Cr.  Apif.)  51  8.  W. 
214;  Mosee  v.  State  (Tex.  Cr.  App.)  61  S. 
W.  260;  Abram  v.  State  (Tex.  Cr.  App.)  35 
S.  W.  389.  For  the  errors  discussed,  the 
judgment  Is  reversed,  and  the  cause  re- 
manded. 


DUCKWORTH  v,  STATIB.t 

(Court  of  Criminal  Appeals  of  Texas.   Jane  19, 

1901.) 

RAPB-FENETRATION-PROOF-SPBCIAL  CHABOB 

—REFUSAL— STATB'S  ATTORNEY— AROU- 

MBNT— OBJECTION— WAIVKR. 

1.  Where  the  prosecutrix  testified  that  defend- 
ant had  carnal  intercourse  with  her  and  wu 
tbe  father  of  her  child,  a  verdict  convicting  de- 
fendant of  rape  will  not  be  reversed  on  the 
ground  that  there  was  no  evidence  of  penetra- 
tion. 

2.  Where  the  charge  of  the  ooort  covered  tbe 
matter  contained  In  a  requested  charge,  it  was 
property  refused. 

3.  Where  defendant  did  not  tender  a  written 
request  for  the  court  to  charge  the  jury  to  disre- 
gard objectionable  remarks  of  the  state's  attor- 
ney, the  judgment  will  not  be  reversed  on  ac- 
count of  such  remarks. 

Appeal  from  district  court,  Collin  county: 
J.  E.  Dlllard,  Judge. 

Will  Duckworth  was  convicted  of  rape, 
and  he  appeals.    Affirmed. 

W.  J.  Brown  and  Jones  &  Elastham,  for 
appellant.  Robt  A.  John,  Asst  Atty.  Geo. 
for  the  State. 

BROOKS,  J.  Appellant  waa  Indicted  and 
convicted  of  rape  upon  a  girl  under  the  age 
of  16  years,  and  his  punishmoit  assessed  at 
five  years'  confinement  in  the  penitentiary. 
This  Is  the  second  appeal,  the  judgment  be- 
ing reversed  on  tbe  former  appeal.  See  57 
S.  W.  665. 


*  Rehearing  denied  Jnne  M,  UOL 
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Hlp  flrtst  contention  Is  that  the  Terdict  of 
•tbe  Jury  Is  against  the  law  and  the  eTidence, 
In  tiiia:  that  there  was  no  evidence  of  pene- 
tration. Proaecutrix  teatlfled  that  ai^eUant 
had  carnal  Intercoarae  with  her,  and  was  the 
father  of  her  child.  As  indicated  by  appel- 
lant, we  have  held  that  carnal  knowledge 
and  sexual  Intercourse  cwTey  the  Idea  of 
penetration,  and  certainly  carnal  intercourse 
conveys  the  same  idea. 

On  the  former  appeal  we  pointed  out  cer- 
tain defects  in  the  evidence.  The  same  ap- 
pear to  have  been  cured  on  this  trial.  The 
Jury  have  passed  upon  the  facts,  and  we  do 
not  see  flt  to  disturb  their  finding.  The  spe- 
cial charges  asked  by  appellant  and  refused 
by  the  court,  so  far  as  applicahle,  were  given 
in  the  main  charge  of  the  court.  Appellant 
also  complains  of  certain  argument  of  state's 
counsel,  but  be  did  not  tender  a  wrlttoi 
charge  requesting  the  court  to  Instruct  the 
Jury  to  disregard  such  remarks  of  state's 
connseL  Under  these  circumstances,  we  do 
not  feel  disposed  to  reverse  the  case  on  this 
-account.  No  error  appearing  In  the  record, 
the  judgment  Is  affirmed. 


BAHSBY  V,  STATE. 

'(Oonrt  of  Criminal  Appeals  of  Texas.    June  12. 

1801.) 

RAPI^-'PROSIiOUTRIX-CRaOIBIUrrT— FAIIiURB 
TO  RBFORT  — INSTRUCTIONS  — BBrUSAI<  OF 
RBQUESTB-JURORS— DISQUALIFICATION— RE- 
VIEW. 

1.  Where  a  father  was  diarged  with  rape  on 
his  13  year  old  daughter  while  her  gtepmother 
was  absent,  and  the  daughter  feared  her  father, 
who  made  threats  agauiat  her  if  she  thoold 
ever  tell  of  it,  and  she  did  tell  her  gtepmother 
the  next  morning,  the  fact  that  the  daughter 
contradicted  snch  evidence  of  disclosure  on  crosa- 
examination,  and  testified  that  slie  did  not  re- 
port the  rape  until  two  weeks  after  it  occurred, 
and  some  days  after  her  father  had  been  placed 
in  jail  for  a  misdemeanor,  did  not  render  it 
rerersible  error  for  the  conrt  to  refuse  an  in- 
struction on  prosecutrix's  failure  to  report  aa 
aSectini;  her  credibility. 

2.  Where  it  is  alleged  that  a  juror  had  formed 
and  expressed  an  opinion  as  to  the  guUt  of  ac- 
-cused,  prior  to  hecoming  a  juror,  as  a  ground  for 
a  new  trial,  wbicn  8uch  juror  denied,  and  the 
matter  was  fairly  presented  to,  and  determined 
by,  tibe  trial  judge,  his  finding  will  not  be  re- 
viewed. 

A.'ppeal  from  district  court,  Fannin  county; 
Ben  H.  Denton,  Judge. 

Newt  Ramsey  was  convicted  of  rape,  and 
he  appeals.    Affirmed. 

Bobt.  A.  John,  Asst.  Atty.  Oen.,  for  the 
State. 

HENDERSON,  X  Appellant  was  convict- 
ed of  rape,  and  his  punishment  assessed  at 
confinement  In  the  penitentiary  for  life; 
hence  this  appeal. 

On  the  trial  appellant  requested  the  fol- 
lowing instruction:  "That  If  they  believed 
from  the  evidence  that  the  Injured  party.  Bid- 
die  Bamsey,  failed  to  call  for  aid  at  the  time 


of  the  commission  of  said  crime,  or  failed  to 
make  outcry,  or  failed  to  disclose  the  same, 
within  a  reasonable  time  after  the  conunis- 
Blon  of  said  ofFense,  and  when  an  opportunity 
presented  Itself  for  her  to  so  disclose  said 
offense,  then  the  jury  can  take  into  consid- 
eration said  facts  and  failure  to  report  as 
aforesaid  to  determine  the  credibility  of  her 
evidence,  and  that  such  circumstances  can 
be  shown  to  discredit  her  testimony,"— which 
charge  was  refused  by  the  court  It  Is  In- 
sisted that  this  was  error.  In  view  of  certain 
facts  elicited  from  the  prosecuting  witness, 
Blddle  Bamsey,  on  her  cross-examination,  In 
effect  that  appellant  had  intercourse  with  her 
the  first  time  at  night;  that  during  the  night 
he  copulated  with  her  as  many  as  two  times, 
and  during  the  next  day  as  many  aa  nine 
times;  that  there  were  others  in  the  house 
at  the  time,— her  brother  and  sister,— but  her 
stepmother  was  away  from  home;  that  she 
returned  the  next  morning,  and  remained 
every  day  until  defendant  was  arrested  on  a 
misdemeanor,  which  was  about  two  weeks 
subsequent  to  said  act  of  carnal  intercourse; 
and  that  she  made  no  outcry  at  the  time,  nor 
did  she  make  any  report  of  the  matt«  to  her 
stepmother  until  about  two  weeks  after  the 
same  was  committed,  and  about  three  or  four 
days  after  her  father  had  been  put  in  jail  on 
said  misdemeanor  charge.  This  bill  does  not 
propose  to  give  all  the  testimony  of  the  pros- 
ecutrix. Of  course,  in  passing  on  a  matter  of 
this  kind.  It  becomes  necessary  to  refer  to 
her  entire  testimony.  From  thai  it  will  be 
seen  that  she  was  a  child  only  13  years  old; 
that  the  offense  was  committed  by  her  father, 
whom  she  feared,  and  who,  in  that  connec- 
tion, made  threats  against  her  in  case  she 
should  ever  tell  of  It  Moreover,  the  recMd 
of  h&e  testimony  shows  that  she  told  her 
stepmother  the  next  morning  after  she  came 
home.  The  cross-examination  alluded  to  con- 
tradicts this.  But  this  may  be  attributed  to 
her  tender  years,  excitement  on  the  occasion, 
and  the  ingenuity  of  the  able  counsel  who 
conducted  the  cross-examination. 

However,  the  question  Is,  did  the  court 
commit  a  material  error  in  refusing  to  give 
the  requested  Instruction?  We  know  of  no 
case  that  goes  to  this  extent  A  number  of 
cases  do  hold  that  the  failure  to  make  outcry 
Is  a  circumstance  which  the  jury  may  con- 
sider In  passing  on  the  credibility  of  the  ih«S' 
ecuting  witness.  But  this  could  be  done 
without  a  special  Instruction  on  the  subject 
Topolanck  v.  State,  40  Tex.  160;  Pefferling 
V.  State,  40  Tex.  486;  Rogers  v.  State,  1  Tex. 
App.  188.  In  Topolanck's  Case  the  convic- 
tion was  reversed  because  it  was  shown  that 
the  prosecutrix  failed  to  make  outcry  or  re- 
port the  matter  until  after  the  lapse  of  sev- 
eral weeks  from  the  date  of  the  alleged  out- 
rage. But  that  case  had  Its  peculiar  sur- 
roundings. All  of  these  cases  involve  the 
question  of  consent  vel  non,  and  the  failure 
to  make  outcry  appears  to  have  been  treated 
by  the  court  as  a  test  of  consent    In  this 
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case  prosecutrix  being  under  a^e,  and  not  ca- 
pable of  coDsentlng,  and  the  Indictment  bo 
charging,  the  question  of  outcry  becomes 
Immaterial  as  a  test  fx  determining  this 
question.  It  could  only  be  used  as  a  cir- 
cumstance to  rebut  the  idea  of  carnal  inter- 
course at  all.  Under  the  circumstances  of 
this  case,  we  do  not  believe  it  -was  error  for 
the  court  to  refuse  the  requested  instruction. 
Even  If  It  be  conceded  that  the  testimony 
shows  she  failed  to  malce  any  report  of  the 
matter  for  two  weelcs  after  it  occurred,  still 
the  circumstances  sufficiently  explain  her  si- 
lence. She  was  under  the  authority  and  con- 
trol of  her  father,  the  appellant,  whom  she 
feared,  and  who  threatened  her  if  she  told. 
Moreover,  the  evidence  of  carnal  intercourse 
does  not  rest  alone  on  the  testimony  of  the 
prosecutrix,  but  another  witness,  her  little 
brother,  testified  to  the  occurrence,  and  he 
does  not  appear  to  have  reported  it  either. 
His  silence  is  doubtless  to  be  attributed  to 
the  same  influences.  As  stated  before,  this 
matter  went  to  the  credit  of  the  witness,  but 
we  do  not  think  it  was  necessary  that  the 
court  should  have  given  the  special  instruc- 
tion on  the  subject.  At  any  rate,  its  omis- 
sion was  not  material  error.  We  do  not 
deem  It  necessary  to  discuss  other  criticisms 
of  the  charge  of  the  court.  A  review  of  the 
same  shows  it  was  correct. 

In  the  motion  for  new  trial  appellant  al- 
leges that  one  of  the  Jurors,  previous  to  his 
being  taken  on  the  Jury,  had  formed  and  ex- 
pressed an  opinion,  and  that  this  was  not 
Imown  to  appellant  or  his  counsd  until  after 
the  trial.  In  connection  with  the  motion, 
appellant  has  appended  certain  affidavits. 
The  state  contested  this  matter,  and  also 
filed  affidavits.  The  affidavit  of  the  Juror 
himself  utterly  denies  the  occurrence  charged 
against  him  by  ai^ellant.  This  prejudice  of 
the  Juror  was  a  matter  falriy  presented  to  the 
Judge  who  tried  the  case,  and  he  held  that 
the  Juror  was  not  disqualified,  but  was  a  fair 
and  impartial  Juror,  and  we  see  no  reason  to 
disturb  his  finding  of  the  fact.  We  have  ex- 
amined the  record  carefully,  and,  in  our  opin- 
ion, the  evidence  amply  supports  the  verdict, 
and  the  Judgment  is  affirmed. 


RAMSEY  r.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  12, 

1901.) 

CRIMINAL  LAW— INCEST— BVIDBNCB-^nmORS 
— QUAUFICATION. 
1.  Defendant,  charged  with  incest,  offered  to 
prove,  for  the  purpose  of  proving  the  wife's  mo- 
tive in  Inducing  the  present  prosecution,  that  two 
years  before  he  found  his  father-in-law  in  the 
bedroom  of  prosecutrix,  and  that  defendant 
ejected  his  father-in-law  from  the  house,  which 
greatly  angered  his  wife,  who  left  home.  The 
wife  returned  after  two  or  three  days,  and  liv- 
ed with  defendant  until  the  incest  in  question 
became  known  to  her,  and  witness  stated  that 
all  he  knew  of  the  former  trouble  was  what  he 
heard  the  next  morning.  Held,  that  the  evi- 
dence was  properly  rejected. 


2.  Where,  in  a  prosecution  for  incest  between 
defendant  and  his  daughter,  prosecutrix,  through 
fear,  did  not  inform  her  stepmother  until  two 
weeks  after  the  act,  it  was  not  error  to  allow 
the  state  to  prove  that  on  the  next  day  after 
prosecutrix's  st^mother  was  informed,  sjid  her- 
self discovered  acts  indicating  the  criminal  rela- 
tions of  defendant,  and  on  the  day  defendant 
was  arrested  on  a  misdemeanor  charge,  prosecu- 
trix came  to  a  neighbor's  house  in  great  haste, 
bringing  one  of  the  other  children,  and  that  she 
seemed  greatly  excited. 

3.  Where  a  juror  was  thoronghly  tested  on  his 
voir  dirCj  and  denied  having  formed  or  express- 
ed an  opmion  as  to  defendant's  guilt,  and  denied 
that  he  made  a  statement  attributed  to  him  in 
a  motion  for  new  trial,  the  fact  that  a  witness 
testified  that  the  juror  made  a  statement  in  con- 
versation derogatory  to  defendant  was  not 
ground  for  reversal. 

Appeal  from  district  court,  Fannin  coun- 
ty; Ben  H.  Denton,  Judge. 

Newt  Ramsey  was  convicted  of  incest,  and 
he  appeals.    Affirmed. 

Robt  A.  John,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  This  conviction  Is  for 
Incest,  punishment  being  10  years  in  the  pen- 
itentiary, and  is  a  companion  case  to  Ram- 
sey V.  State,  63  S.  W.  875,  charged  with  rape. 
Judgment  in  which  was  this  day  affirmed. 
'  Appellant  proposed  to  prove  by  Jack  Ram- 
sey that  about  two  years  before  this  offense 
Is  alleged  to  have  been  committed  the  father- 
in-law  of  defendant  was  living  with  blm; 
that  while  there,  about  midnight,  appellant 
caught  said  father-in-law  in  the  bedroom  of 
prosecutrix  (appellant's  daughter),  and  that 
appellant  abused  and  cursed  him,  and  drove 
him  from  his  house  before  breakfast  next 
morning;  and  that  defendant's  wife  on  ac- 
count of  this  became  very  angry,  and  left 
home  the  next  day,  and  stayed  away  two  or 
three  days.  This  evidence  was  offered  for 
the  purpose  of  proving  motive  on  the  part  of 
appellant's  wife  in  Inducing  his  children  to 
prosecute  in  this  case.  The  court  signs  the 
bill,  with  the  explanation  that  the  witness 
testified  this  was  two  or  three  years  ago, 
and  that  his  father  and  mother  had  lived  to- 
gether ever  since,  until  this  trouble,  and  he 
knew  nothing  about  the  trouble,  except  what 
he  heard  the  next  morning.  This  testimony 
was  properly  rejected. 

The  state  offered  to  prove  by  Biddle  Ram- 
sey (prosecutrix)  and  one  Gamer  that  "about 
two  weeks  after  the  commission  of  the  of- 
fense, and  the  day  defendant  was  arrested 
at  the  instance  of  his  wife  on  some  misde- 
meanor charges,  that  she,  the  said  Biddie 
Ramsey,  came  down  to  the  house  of  the  said 
Gamer,  who  lived  near  defendant,  in  great 
haste,  bringing  one  of  the  children  with  her, 
and  she  seemed  to  be  greatly  excited."  This 
was  objected  to  because  it  occurred  long 
after  the  commission  of  said  offense,  and  that 
it  neither  proved,  nor  tended  to  prove,  the 
commission  of  the  same,  and  because  de- 
fendant was  not  present.  This  bill  is  signed, 
with  the  explanation  that  at  the  time  prose- 
cutrix went  to  Garner's  it  was  the  very  even- 
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ing  tbe  {rlrl'B  stepmother  learned  of  the 
tronble,  and  discovered  them;  and  the  said 
BIddle  Ramsey  testified  that  defendant  was, 
aa  she  expressed  It,  "mbblng  him,"  and  that 
thereafter  she  went  to  Oamer'a.  This  bill 
of  exceptions  Is  hardly  sufficient  If  the 
8tatem«it  of  facts  is  resorted  to  to  explain 
the  matters.  It  would  show  that  ten  days 
or  two  weeks  prior  to  the  visit  of  the  pros- 
ecutrix to  Garner's  the  incestuous  acts  oc- 
curred upon  which  this  prosecution  la  pred- 
icated; that  the  prosecutrix  remained  silent 
with  reference  to  the  matters  because  of 
threats  of  her  father  and  fear  of  him;  that 
on  the  particular  evening  the  father  had  his 
daughter  (prosecutrix)  in  the  room,  uncov- 
ered his  person,  and  rubbing  his  private 
parts,  when  they  were  discovered  by  the 
wife;  that  the  same  evening,  and  shortly 
afterwards,  in  response  to  her  father's  in- 
quiries, she  stated  to  her  mother,  in  his 
presence,  that  he  bad  been  having  inter- 
course with  her,  etc.  This  brought^  up  a 
family  scene.  This  was  the  first  time  the 
prosecutrix  had  mentioned  the  fact  of  tbe 
acts  of  Intercourse  occurring  previously. 
She  became  very  much  excited,  grabbed  up 
one  of  the  little  children,  and  ran  off  to  Gar- 
ner's residence,  near  by.  It  was  under 
these  circumstances  that  she  appeared  great- 
ly excited  on  reaching  Gamer's  house.  We 
believe,  under  this  state  of  case,  this  testi- 
mony was  admissible.  Tooney  v.  State,  8 
Tex.  App.  458;  Whart.  Cr.  Bv.  $272;  16  Am. 
&  Bng.  Enc.  Law,  -p.  315;  Morrison  v.  State, 
40  Tex.  Cr.  B.  478,  51  S.  W.  358. 

In  the  motion  for  new  trial  It  Is  urged  that 
one  of  the  jurors,  H.  Thomas,  was  prejudic- 
ed against  appellant,  and  had  expressed  an 
opinion  to  tbat  effect.  The  affidavit  sets  up 
the  juror  said  defendant  ought  to  be  mobbed; 
tbat  this  expression  occurred  in  a  conversa- 
tion had  with  one  Allen.  Allen  stated  that, 
in  one  of  tbe  conversations  had  in  the  pres- 
ence of  the  Juror,  the  statement  was  made 
that  the  girl  with  whom  defendant  bad  had 
Intercourse  was  bis  own  daughter,  and  Thom- 
as tb«i  said  It  was  worse  than  he  thought 
It  was.  Thomas  denied  he  bad  made  the  re- 
marks imputed  to  htm  in  the  affidavit;  that 
be  had  always  been  friendly  with  appellant; 
that  he  never  at  any  time  had  expressed  an 
opinion  as  to  tbe  guilt  or  innocence  of  de- 
fendant He  was  thoroughly  tested  on  bis 
voir  dire,  and  denied  then  having  formed 
or  expressed  any  opinion.  As  this  matter  la 
presented,  we  do  not  believe  it  justifies  a  re- 
versal of  the  judgment  on  this  account  The 
jiidgm«it  is  affirmed. 


RICHARDS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  13, 

1901.) 

CRIMINAL    ULW— TRIAL— ABSENCB    OF    COUN- 
SEL—PREJUDICE. 

Iliat  defendant's  leading  counsel  was   111 
when  he  was  called  for  trial,  and  he  was  cMn- 


pelled  to  go  to  trial  without  htm,  was  no  ground 
for  reversal  of  a  conviction,  where  defendant 
was  represented  by  counsel,  and  such  leading 
counsel  was  sufficiently  recovered  to  be  present 
and  examine  some  of  the  witnesses,  and,  in 
conjunction  with  tbe  other  attcnmey,  argued  the 
case  to  the  jury. 

Appeal  from  district  court,  Houston  coun- 
ty; John  Young  Gooch,  Judge. 

John  A.  Richards  was  convicted  of  murder 
In  tbe  second  degree,  and  he  appeals.  Af- 
firmed. 

Moore  &  Newman,  for  appellant  Robt  A. 
John,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  In  the  second  degree,  and  his  pun- 
ishment assessed  at  confinement  In  the  peni- 
tentiary for  a  term  of  five  years.  Appellant 
reserved  two  bills  of  exception,  setting  up 
the  illness  of  leading  counsel,  James  I. 
Moore.  He  was  sick  at  the  time  the  case 
was  called  for  trial,  but  recovered  sufficient- 
ly to  be  present  and  examine  some  of  the 
witnesses,  and,  in  conjunction  with  ccMsoun- 
sel,"  argued  the  case  before  the  jury.  The 
jury  gave  appellant  tbe  lowest  punishment 
for  murder  in  the  second  degree.  Tbe  evi- 
dence amply  supports  their  finding.  We  have 
carefully  examined  the  whole  record  to  see 
if  any  injury  lias  been  done  appellant  by 
the  enforced  absence  of  his  leading  counsel, 
and  fail  to  find  any,  and  we  are  constrained 
to  affirm  the  judgment 


MOSELEY  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  12, 
1901.) 

CRIMINAL  LAW— POSTPONEMENT— ILLNESS  OP 
COUNSEL. 

That  accused's  leading  counsel  was  taken 
ill  during  the  trial,  and  was  not  present  during 
the  remainder  of  the  trial,  was  not  ground  for 
reversnl  of  a  conviction,  where  accused  was  rep- 
resented by  a  partner  of  the  absent  attorney, 
assisted  by  other  counsel,  and  the  record  did 
not  disclose  any  legal  injury  therefrom.     . 

Appeal  from  district  court  Houston  coun- 
ty: John  Young  Gooch,  Judge. 

James  Moseley  was  convicted  of  mnrrtpr 
in  the  second  degree,  and  be  appeals.  Af- 
firmed. 

Moore  &  Newman,  for  appellant  Robt  A. 
dohn,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  murder  in  the  second  degree,  and 
his  punishment  assessed  at  six  years'  im- 
prisonment in  the  penitentiary.  He  reserved 
bills  of  exception  to  the  action  of  the  court 
refusing  to  continue  or  postpone  the  case  on 
account  of  tbe  sickness  of  one  of  his  coun- 
sel, who  was  taken  sick  during  tbe  trial. 
Appellant  was  represented  by  a  partner  of 
tbe  absent  attorney,  assisted  by  other  coun- 
sel. The  dUFerence  between  this  and  the 
companion  case  of  Richards  v.  State  (just 
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decided)  63  S.  W.  877,  was  that  the  same 
counsel  waa  absent  during  the  first  part  of 
the  trial  of  Richards  and  the  latter  part  of 
the  trial  of  appellant.  As  -we  understand 
this  record,  appellant  has  suffered  no  such 
legal  injury  as  requires  a  reversal,  and  the 
judgment  Is  fully  supported  by  the  testimony. 
This  is  the  only  complaint  urged.  The  Judg- 
ment is  affirmed. 


WADB  T.  STATE. 

(Court  of  Oriminal  Appeals  of  Texas.    Jane  12, 

1901.) 

CRIMINAL  LAW— ASSAUL-P-INSANITY— REVIEW 
— FAILCRB  OF  ACCUSBD  TO  TBSTirT— JUKT— 
DISCUSSION— RIGHT  TO  COMPLAIN. 

1.  Though  the  eTidence  on  the  issue  of  in- 
sanity of  accused,  pleaded  as  a  defense,  so  far  aa 
the  number  of  witnesses  is  concerned  prepon- 
derated in  bis  faTor,  there  bein^  evidence  to 
support  a  finding  of  sanity  it  will  not  be  re- 
Tersed. 

2.  Where,  during  the  argument  of  a  criminal 
case,  defendant's  counsel  placed  a  witness  on 
the  stand,  who  testified  that  accused  had  stated 
that,  if  he  had  been  permitted  to  testify*  he 
"would  have  told  the  whole  thing,"  defendant 
thereby  waived  his  right  to  object  that  the 
jury  discussed  his  failure  to  testify,  contrary  to 
the  prohibition  of  Pen.  Code,  art.  770. 

Appeal  from  district  court  Kill  county; 
W.  Polndexter,  Judge. 

Sam  Wade  waa  convicted  of  assault  with 
intent  to  murder,  and  he  appeals.    Affirmed. 

Wear.  Morrow  &  Smlthdeal,  for  appellant. 
D.  Derden,  B.  Y.  Oummings,  0.  F.  Green- 
wood, Do.  Atty.,  and  Robt  A.  John.  Aast 
Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  o 
an  assault  with  intent  to  murder,  and  his 
punishment  assessed  at  two  years'  confine- 
ment In  the  penitentiary.  On  the  trial  ap- 
pellant relied  upon  Insanity  and  self-defense 
as  defenses.  The  evidence  on  the  Issue  of 
insanity,  so  far  as  the  number  of  witnesses 
Is  concerned,  largely  preponderates  In  favor 
of  appellant;  but  the  Jury  are  the  Judges 
of  the  credibility  of  the  witnesses  and  the 
weight  to  be  given  their  testimony,  and, 
the  evidence  being  sufficient  to  support  their 
finding,  we  will  not  disturb  the  same. 

The  last  complaint  of  appellant  Is  the  mis- 
conduct of  the  jury,  after  their  retirement. 
In  discussing  the  failure  of  appellant  to  tes- 
tify. It  appears  by  bill  of  exceptions  that 
the  following  are  the  facts  upon  which  ap- 
pellant seeks  reversal:  Upon  the  trial  appel- 
lant was  not  placed  upon  the  stand.  A.  W. 
Kerr,  one  of  the  jurors,  states  that  in  the 
deliberations  of  the  jnry  the  fact  tbat  the 
defendant  failed  to  go  on  the  stand  and  tes- 
tify was  discussed  by  the  Jury.  "I  could 
mention  no  particular  remarks  with  refer- 
ence to  it,  more  than  some  of  them,  I  do 
not  remember  the  names  of  the  parties,  men- 
tioned the  matter.  It  was  stated  on  the  trial 
by  a  witness  tliat  defendant  would  like  to 
testify,  and  U  he  had  he  would  have  told 


the  whole  thing,  and  that  brought  about  ft 
discussion  in  the  Jury  room;  and  it  was  dls' 
cussed  pro  and  con,  and  some  of  them  sug- 
gested that  we  go  back  In  the  court  room 
and  have  defendant  to  testify.  Then  it  was 
discussed  as  to  whether  the  Judge  would  let 
him  testify  at  that  stage  of  the  trial,  and 
we  decided  he  would  not  That  was  all 
there  was  about  it  It  was  talked  about 
when  we  first  went  out,  and  talked  more 
or  less  until  the  time  the  verdict  was  ren- 
dered." On  the  cross-examination  of  this 
juror,  he  stated:  "After  three  speeches  bad 
been  made  in  the  case,  and  about  the  condu- 
Blon  of  the  third  speech,  defendant  put  a 
witness  on  the  stand  during  the  arg^ument 
It  was  proven  by  said  witness  that  defend- 
ant bad  said  to  the  witness  that  evening, 
when  carrying  him  to  Jail,  that  if  tbey  had 
let  him  go  on  the  stand,  he  would  have  told 
the  whole  thing.  The  evidence  was  bronght 
out  by  defendant.  Defendant  put  the  wit- 
ness on  the  stand."  The  other  Jurors  in  thfr 
case  testify  substantially  as  above,  and  In 
addition  stated  that  the  matter  was  freely 
and  fully  discussed  by  the  Jury.  Appended 
to  the  bill  of  exceptions  is  this  explanation, 
by  the  judge:  "That  defendant  having  put 
the  witness  Files  on  the  stand,  and  proved, 
by  him  that  defendant  had  said  to  blm  that 
if  be  (defendant)  had  been  put  on  the  wit- 
ness stand  he  conld  and  would  have  told  alt 
about  it,  etc.,  the  defendant  could  not  com- 
plain of  the  fact  that  the  jury  discussed  the^ 
evidence  Introduced  in  the  matter  stated  in 
this  bill  and  In  the  statement  of  facts."  By 
a  long  line  of  authorities,  we  have  held  ar- 
ticle 770,  Pen.  Code,  is  mandatory,  and  that 
the  Jury  must  not  consider  the  fact  of  the- 
failure  of  the  defendant  to  testify  as  a  dr- 
cnmstance  against  him.  Tate  v.  State,  3& 
Tex.  Cr.  R.  201,  42  S.  W.  595;  Hunt  v.  State. 
28  Tex.  App.  149,  12  S.  W.  737;  Reed  ▼. 
State,  29  Tex.  App.  440,  16  S.  W.  00;  and 
many  other  authorities.  An  inspection  of 
these  cases,  however,  shows  it  waa  a  (!«• 
tultous  use  of  the  fact  that  defendant  failed 
to  testify  on  the  part  of  the  prosecution  or 
some  meddlesome  juror  in  thdr  deliberation, 
over  the  rights  of  defendant.  The  facts  be- 
fore ua  do  not  show  the  same  state  of  facts. 
Here  the  defendant  put  the  witness  on  the 
stand,  who  testified  to  the  fact  that  defend- 
ant had  told  him  (witness)  that  he  (defend^ 
ant)  could  have  explained  matters  under  In- 
vestigation by  the  Jury,  if  he  (defendant)' 
had  been  placed  on  the  stand.  Being  a  vol- 
untary proof  of  the  fact  of  his  failure  to  tes^ 
tlfy  by  defendant  himself,  through  his  coun- 
sel, certainly  appellant  cannot  complain;  for, 
after  proving  said  fact,  it  becomes  evidence- 
In  the  trial  of  the  case,  and  the  jnry  can  dis- 
cuss It  as  they  see  fit  In  Parker  v.  State, 
39  Tex.  Cr.  R.  264,  45  a  W.  812,  we  held 
that  where  the  defendant  himself  brings 
forward  In  argument  his  failure  to  testify," 
a  reiteration  of  this  fact  by  the  state  in  the 
course  of  Its  argument  will  afford  no  ground 
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for  a  reyersal  of  the  case.  So  we  bold  here 
that,  where  defendant  Introduces  the  fact 
for  the  consideration  of  the  Jury  that  he 
has  failed  to  testify,  he  cannot  complain  be- 
cause the  state's  counsel  comments  upon  the 
same,  noe  that  the  jury,  in. considering  and 
passing  upon  his  rights,  discusses  the  same 
In  all  of  Its  phases.  The  statute  inhibiting 
the  state's  counsel  or  Jury  from  commenting 
upon  or  alluding  to  the  fact  of  defendant's 
failure  to  testify,  or  the  Jury  from  consider- 
ing and  discussing  the  same,  in  passing  up- 
on the  rights  of  the  defendant  with  the  evi- 
dence adduced  upon  the  trial,  is  a  defensive 
statute,  and  not  an  offensive  one.  Before 
a  defendant  can  avail  himself  of  Its  provi- 
sions, the  spirit,  letter,  object,  and  puri>o8e 
of  the  statute  must  not  be  violated  first  by 
himself,  and  then  seek  subsequently  to  use 
it  as  a  webpon  of  defense.  We  do  not  think 
the  court  erred  in  refusing  a  new  trial  on 
this  ground.  We  must  say  here  that  we 
deprecate  the  use  of  the  failure  of  the  de- 
fendant to  testify.  It  should  not  be  proven 
on  the  trial,  and  should  not  be  considered 
by  the  Jmry  at  all.  But,  as  indicated.  If  ap- 
pellant or  his  counsel  places  the  fact  in  evi- 
dence, he  caimot  be  heard  to  take  advantage 
of  his  own  wrong.  No  error  appearing  in 
the  record  requiring  a  reversal,  the  Judgment 
la  affirmed. 


WHITNBX  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  12, 
1901.) 

CRIMINAL    LAW-^URY— NBOROBS— DISORIMI- 

NATION— BURDEN  OP  PROOF— FBR- 

BMPTORY  CHALLBNOE. 

1.  Where  a  negro  alleges  that  he  was  depriv- 
ed of  equal  protection  of  the  laws,  by  discrim- 
ination against  negroes  in  the  formation  of  the 
grand  jury  which  indicted  him,  the  burden  is 
on  him  to  show  such  discrimination,  and  not 
on  the  state  to  negative  the  allegation. 

2.  While  the  federal  constitution  prohibits 
discrimination  against  negroes  in  formation  of 
a  grand  Jury  by  which  a  negro  is  Indicted,  it 
does  not  require  that  a  number  of  negroes 
should  be  actually  chosen  cm  the  jury  in  such 
proportion  as  the  negro  population  in  the  coun- 
ty Dears  to  the  white  population;  and  hence, 
where  it  appeared  that  the  one-sixth  of  the 
population  of  the  county  was  colored,  and  that 
2  negroes  actually  sat  on  the  grand  jury,  com- 
posed of  12,  which  indicted  defendant,  there 
was  no  proof  that  defendant  was  discriminated 
against. 

3.  That  a  special  venire  summoned  to  try 
defendant,  a  negro,  contained  three  negroes, 
whom  the  state  peremptorily  challenged,  did 
not  constitute  discrimination  against  the  negro 
race,  depriving  defendant  of  l£e  equal  protec- 
tion of  the  laws. 

Appeal  from  district  court,  Harris  county; 
A.  C.  Allen,  Judge. 

Ralph  Whitney,  alias  Ralph  Winston,  was 
convicted  of  rape,  and  he  appeals.    Affirmed. 

I*  S.  Fawcett,  for  appellant  Robt  A.  John, 
Asst  Atty.  Gen.,  for  the  State. 


HENDERSON,  J.  Appellant  was  convict- 
ed of  rape,  and  hla  punishment  assessed  at 
10  years'  conflnement  in  the  penitentiary. 

This  case  was  reversed  at  a  former  term 
because,  In  the  opinion  of  this  court,  the  trial 
court.  In  the  formation  of  the  grand  Jury 
which  presented  the  bill  of  Indictment,  dis- 
criminated against  appellant,  and  also  be- 
cause the  court  failed  to  delay  the  case  in 
order  to  enaole  him  to  present  evidence  that 
the  court  discriminated  against  appellant  in 
the  special  venire  summoned  to  try  his  case. 
See  69  8.  W.  895,  1  Tex.  Ot  Rep.  172.  It  ap- 
pears that,  in  accordance  with  the  mandate 
of  this  court,  the  former  Indictment  was 
quashed  or  dismissed  In  the  lower  court  and 
a  new  indictment  was  found  by  a  new  grand 
Jury.  Appellant  made  a  motion  lO  quash  the 
last-mentioned  Indictment  on  the  ground 
that  he  was  a  negro,  and  was  discriminated 
against  in  the  formation  of  the  grand  Jury, 
negroes  being  intentionally  excluded  there- 
from. The  court  heard  the  evidence  upon 
this  motion,  ana  overruled  the  same,  to- 
which  action  of  the  court  appellant  except- 
ed. The  record  shows  that  the  district  Judge,, 
after  selecting  the  Jury  commissioners,  in- 
structed them  with  reference  to  their  duties. 
He  told  them  that  It  would  not  be  proper. 
In  the  selection  of  juries,  to  discriminate- 
against  any  class  of  citizens  possessing  qual- 
ifications for  Jurors.  The  court,  however,, 
gave  the  jury  no  rule  or  direction  about  the 
representation  of  an^  particular  class  or 
races  or  citizens  on  the  Jury,  'jlwo  of  the 
Jury  commissioners  testified  that  they  se- 
lected Jurors  without  bias  or  prejudice,  and 
gave  the  negroes  what,  in  their  opinion,  waa 
a  fair  representation  on  the  Jury;  that  out 
of  the  IS  they  selected  2  negroes,  which  they 
deemed  a  fair  proportion,  in  accordance  with 
the  fitness  of  the  races  for  representation  on 
the  grand  Jury.  Our  constitution  requires, 
that  the  grand  Jury  be  constituted  of  only 
12;  and,  out  oi  this  16,  12  were  selected,  2 
of  whom  were  negroes.  It  was  shown  by 
one  of  these  commissioners  that.  In  his  opin- 
ion, about  one-sixth  of  the  population  of 
Harris  county  consisted  of  negroes.  It  ia 
shown  that  these  commissioners  exercised 
proper  care  In  selecting  the  grand  Jury,  and 
that  they  did  not  discriminate  against  the 
negro  or  any  other  race;  that,  in  the  opin- 
ion of  both  commissioners,  negroes  were- 
given  a  fair  representation,  according  to  pop- 
ulation and  qualifications,  on  the  grand  Jury. 
Another  witness,  C.  N.  Lon,  testified  that 
Harris  county  has  a  population  of  from  sev- 
enty to  seventy-flve  thousand,  two-thirds 
white  and  one-third  colored  or  African;  If 
every  one  but  negroes  were  counted  as  white, 
then  there  would  not  be  quite  one-third  Afri- 
can; that  12  to  16  per  cent  of  the  colored 
population  was  qualified  for  grand-Jury  serv- 
ice. This  is,  in  substance,  about  all  the  tes- 
timony introduced.  We  take  It  from  appel- 
lant's brief,  that  he  insists  that  the  burden 
la  on  the  state  to  show,  where  this  question 
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is  raised,  that  the  negro  race  was  not  dis- 
criminated against  in  the  tormation  of  the 
grand  Jury.  In  oar  opinion,  the  burden  Is 
on  appellant  to  show  that  the  negro  race 
was  discriminated  against  In  tne  formation 
of  said  grand  jury.  We  further  understand 
appellant  to  insist  "that  the  negro  race  is, 
under  the  law,  entitled  to  such  representa- 
tion on  the  grand  jury  of  a  county  as  the 
pro  rata  of  Its  qualified  Jurors  bears  to  the 
pro  rata  of  the  qualified  jurors  of  the  white 
race  In  said  county."  We  do  not  believe 
that  an  Inspection  of  the  cases  decided  by 
the  supreme  court  of  the  United  States  which 
Involve  this  question,  from  Virginia  v.  Rives, 
100  U.  S.  313,  25  L.  Ed.  667,  to  and  Including 
Garter  v.  Texas,  177  U.  S.  442,  20  Sup.  Ct 
687,  44  L.  Ed.  839,— the  last  utterance  on 
the  BDbJect,— supports  the  view  contended 
for  by  appellant's  counseL  It  Is  not  a  ques- 
tion as  to  the  right  of  a  negro,  or  of  any 
number  of  negroes,  to  sit  on  a  grand  jury, 
that  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States  was  Intended 
to  provide  for;  but  it  was  intended,  where 
a  negro  was  on  trial,  to  prevent  discrimina- 
tion against  the  negro  race  in  the  formatl'oh 
of  the  grand  jury  which  presented  the  in- 
dictment, and  only  In  case  negroes  are  in- 
tentionally excluded  from  the  jury  Is  he  de- 
nied the  equal  protection  of  the  laws.  It 
was  never  Intended  by  the  fourteenth  amend- 
ment to  guaranty  a  negro  defendant  a  full 
negro  grand  jury,  or  to  guaranty  him  any 
particular  number  of  grand  jurors,  but  It 
was  Intended  to  prevent  their  intentional  ex- 
clusion trom  the  grand  jury.  As  was  said 
in  Carter  v.  Texas,  177  U.  S.  442,  20  Sup.  CL 
C87,  44  L.  Ed.  839:  "That  whenever  by  any 
action  of  a  state,  whether  tnrough  its  legrls- 
latlve,  through  its  courts,  or  through  its  ex- 
ecutive or  administrative  officers,  all  persons 
of  the  African  race  are  excluded,  solely  be- 
cause of  their  race  or  color,  from  serving  as 
grand  jurors  In  a  criminal  prosecution  of  a 
person  of  the  African  race,  the  equal  pro- 
tection of  the  laws  is  denied  to  him,  contrary 
to  the  fourteenth  amendment  to  the  consti- 
tution of  the  United  States."  If  the  role  in- 
sisted on  by  appellant,  to  the  effect  that 
negro  jurors  must  be  Impaneled  In  exact  pro- 
portion to  the  pro  rata  of  such  qualified  ju- 
rors to  qualified  jurors  of  the  white  race  In 
the  given  locality,  then  it  would  often  In- 
volve a  very  nice  mathematical  problem,  and 
would  require  annual  instead  of  decennial 
rounds  of  the  census  taker.  Even  if  this 
test  is  adopted  (if  it  Is  true,  as  testified  to 
by  one  of  the  jury  commissioners),  then  the 
negro  race  had  its  mathematical  representa- 
tion on  the  grand  jury;  for  It  Is  shown  that 
2  negroes  out  of  12  were  Impaneled  on  the 
grand  jury,  and  that  the  negroes  nnmber 
about  one-sixth  of  the  population  of  Harris 
county.  But  take  it  that  the  number,  ac- 
cording to  the  testimony  of  another  witness, 
was  one-third,  whereas  only  one-sixth  of  the 
grand  jury  was  composed  of  negroes;   would 


It  follow  that  on  this  account  negroea  were 
discriminated  against?  As  we  nnderatand 
it,  and  as  our  statute  requires,  grand  jurors 
are  selected  according  to  their  qualifications. 
Tbey  are  chosen  on  account  of  their  intelli- 
gence and  fitness  for  the  peculiar  duties 
which  they  are  to  discharge^  We  tike  it, 
considering  the  two  populations,  if  the  ne- 
groes number  one-third  and  the  whites  two- 
thirds,  that  a  selection  of  one-sixth  out  of  a 
jury  of  12  would  be  a  large  allowance,  when 
the  peculiar  fitness  for  service  on  the  grand 
jury  of  the  two  races  is  considered.  At  any 
)rate,  we  fall  to  see  from  this  record  wherein 
there  was  any  discrimination  against  the 
negro  race  in  the  selection  of  the  grand  jury 
which  presented  the  biQ  of  indictment 
against  defendant 

We  do  not  understand  that  any  motion 
was  made  on  the  part  of  appellant'  to  quash 
or  abate  the  special  venire  summoned  to  try 
the  case.  It  appears  in  the  motion  for  new 
trial  that  there  were  three  negroes  on  the 
panel  to  tiy  defendant,  and  these  were  per- 
emptorily challenged  by  the  state.  This,  un- 
der our  statute,  the  state  had  a  perfect  right 
to  do,  without  assigning  any  reason;  nor  do 
we  understand  tnat  this  could  be  construed 
Into  any  discrimination  against  the  negro 
race.  To  so  hold  would  be  equivalent  to 
guarantying  a  negro  defendant  a  certain 
number  of  negroes  on  the  jury  to  try  him. 
We  do  not  understand  this  to  be  the  con- 
struction of  the  fourteenth  amendment  by 
the  supreme  court  of  the  United  States. 

It  is  not  necessary  to  discuss  other  mat- 
ters. We  have  examined  the  record  care- 
fully, and  it  fully  supports  the  conviction. 
The  judgment  Is  afilrmed. 


TOUES  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  12, 
1901.) 

ABDUCTION  —  PROSTITUTION  —  PROSBCUTRIX 
—EVIDENCE— AGB>-HARMLES3  ERROR  —  WIT- 
NESSES—INTERPRETER— INSTRUCTIONS. 

1.  Where  prosecutrix,  her  father  and  mother, 
all  testified  that  she  was  imder  14  years  of 
age  at  the  time  of  the  abdnction,  error  in  ad- 
mitting the  records  of  the  Catholic  church  to 
prove  such  fact  was  harmless. 

2.  Though  the  prosecuting  attorney  had  been 
interested  in  the  prosecution  of  defendant  for 
abducting  a  female,  snch  fact  did  not  render 
it  error  for  the  court  to  allow  him  to  act  as 
interpreter  for  witnesses  who  spoke  in  Span- 
ish, there  being  nothing  to  indicate  a  lack  of 
fairness  or  impartinlity  on  his  part. 

3.  Where  the  only  offense  charged  la  an  in- 
dictment was  abduction  for  the  purpose  of 
prostitution,  the  court  was  not  required  to 
separately  define  abduction  for  the  purpose  of 
marriage  and  abduction  for  the  purpose  of 
prostitution. 

4  In  a  prosecution  for  abdnction  for  purpose 
of  prostitution,  it  was  not  necessary  for  the 
court  to  define  the  term  "prostitution,"  it  be- 
ing a  word  of  general  meaning. 

5.  Where  a  child  under  14  years  of  age  was 
taken  from  her  parents,  without  ^eir  consent, 
for  purpose  of  prostitution,  it  was  no  defense 
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that  defendtnt  bdltired  prcwecatrix  was  orer 
14  yean  of  as*. 

Appeal  from  district  court,  Caldwell  coun- 
ty; L.  W.  Moore,  Judge. 

Nlctaolas  Torea  was  convicted  of  abducting 
a  female  for  prostitution,  and  he  appeals. 
Affirmed* 

Bobt  A,  Jobn,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
abducting  a  female  under  the  age  of  14  yeaia 
for  the  purpose  of  prosUtutloii,  the  indict- 
ment alleging  that  said  abduction  was  an 
abduction  In  which  proetltntlon  was  consum- 
mated. The  Jury  assessed  his  punishment  at 
three  years'  conflnem«it  in  the  penitentiary. 

Appellant  complains  by  bill  that  the  court 
erred  In  permitting  the  records  of  the  Catholic 
church  at  Loclthart  to  be  admitted  as  evi- 
dence of  the  age  of  Bosarlo  Hemandes,  pros- 
ecutrix. The  record  shows  that  prosecutrix, 
her  mother  and  father,  all  testlfled  that  abe 
was  under  the  age  of  14  years.  While  the 
records  of  the  Catholic  cfaorch  would  not  be 
legitimate  evidence,  yet,  In  view  of  the  undis- 
puted evidence  as  to  the  age  of  the  proseco- 
trlx,  we  think  the  error  was  harmless.  Sisk 
V.  State,  28  Tex.  App.  432, 13  S.  W.  647;  Ash- 
lock  V.  State,  16  Tex.  App.  IS;  and  Greenl. 
Ev.  {498. 

Appellant  complains  by  bill  that  the  court 
erred  In  permitting  the  county  attorney,  who 
had  been  Interested  In  the  prosecution  of  this 
case,  to  interpret  for  the  witnesses  who 
spoke  Spanish.  There  is  nothing  shown  in 
the  bill  indicating  any  lack  of  fairness  or  im- 
partiality on  the  part  of  the  Interpreter;  but 
appellant  merely  insists  that  the  county  at- 
torney Is  disqualified  by  reason  of  his  interest 
In  the  prosecution.  In  Brown  v.  State,  B8 
S.  W.  1118,  1  Tex.  Ct.  Rep.  273,  we  held 
there  Is  nothing  requiring  an  Intcnrpreter  to 
be  unbiased,  so  far  as  defendant  is  concerned; 
In  other  words,  he  does  not  stand  In  the  atti- 
tude of  a  Juror  towards  defendant,  since 
there  Is  no  such  requirement  in  article  796, 
White's  Ann.  Code  C^.  Proc.,  with  reference 
to  this  matter. 

The  first  paragraph  of  the  motion  for  new 
trial  complains  that  the  court  erred  in  not 
separately  defining  abduction  for  the  purpose 
of  marriage  and  abduction  resulting  In  prostl- 
tntlon.  The  Indictment  shows  but  one  char- 
act»  of  abduction,  to  wit,  for  the  purpose  of 
prostitution.  The  court,  therefore,  did  not 
err  in  limiting  the  offense  to  that  specific 
character  ot  crime  charged.  Davis  v.  State, 
13  Tex.  App.  215;  Powell  v.  State,  12  Te». 
App.  230. 

Appellant  also  complains  that  the  court  err- 
ed In  failing  to  define  the  word  "prostitu- 
tion." There  was  no  error  in  this.  This  is 
not  a  technical  word,  but  one  that  has  a  gen- 
eral meaning,  and  needs  no  definition. 

Error  is  assigned  because  the  court  refused 
appellant's  special  charge  to  the  effect. that, 
63S.W.-S6 


If  defendant  beUeved  pmsucuUli  was  over 
the  age  of  14  years,  and  that  he  committed 
the  abdnctlMi  through  a  mistake  of  fact,  thai 
they  shonid  acquit.  In  Edens  v.  State  (Tex. 
Or.  App.)  48  S.  W.  89,  we  held  that,  carnal 
intercourse  with  a  child  und«r  the  age  of 
consent  being  criminal,  one  who  has  connec- 
tion with  a  female  which.  In  any  event, 
would  be  unlawful,  must  know  at  his  peril 
whether  her  age  is  such  as  would  make  the 
act  rape.  The  child  In  this  Instance  was  tak- 
en from  her  father  and  mother  without  their 
consent,  and  we  do  not  think  the  question  of 
lack  of  knowledge  could  be  pleaded  by  de- 
fendant Whart  O.  Law,  106;  Blsh.  St 
Crimes,  359. 

We  do  not  think  there  Is  any  merit  in  the 
other  assignments  of  error.  The  Judgment  Is 
affb^uied. 


ASH  v.  STATB. 

(Court  of  Oiminal  Appeals  of  Texas.    June  12, 
1901.) 

CRIMINAL  LAW— GONTINUANOO— ABSBNCa  OF 
WITNESSES  —  DILIGBNCB  —  MATKRIALITT  OF 
EVIDHNCE  —  NEW  TRIAL  —  NBWLT-DI8C0V- 
ERED  EVIDENCE. 

1.  Where  an  indictment  was  returned  In 
May,  1900,  and  two  absent  witnesses  were 
subpoenaed  in  November,  bnt  it  did  not  appear 
that  the  witnesses  attended  conrt  in  November, 
defendant  was  not  entitled  to  a  continuance 
for  their  nonappearance  at  the  May,  1901,  tenu 
of  court;  no  further  subpoena  having  been 
served  for  such  term. 

2.  In  a  prosecution  for  burglary  of  a  corn- 
crib,  accnsed  was  not  entitled  to  a  continuance 
for  absence  of  witnesses  who  would  testify 
that  the  com  was  taken  in  pursuance  of  a  plan 
to  play  a  practical  joke  on  another  than  the 
owner;  it  not  being  alleged  that  the  owner  or 
person  whom  defendant  believed  to  be  the  own- 
er of  the  com  consented  to  the  taking,  and 
such  defense   not  being  probably  true. 

3.  In  a  prosecution  for  burglary  of  a  com- 
crib,  an  application  for  a  new  trial  for  newly- 
discovered  evidence  that  the  crib  had  an  open- 
ing on  the  east  side  sufficient  for  a  man  to 
enter  was  properly  refused,  since,  in  the  ab- 
sence of  proof  that  such  opening  was  the 
usual,  and  not  an  unusual,  place  of  entry,  de- 
fendant would  be  equally  guilty  of  burglary  in 
entering  at  such  place  to  steal  com  as  If  he 
made  a  break  In  the  crib  himself. 

4.  Where  defendant,  in  a  prosecntion  for 
burglary  of  a  corncrlb,  neglected  to  make  in- 
quiry of  those  living  in  the  vicinity  as  to  the 
condition  of  the  comcrib  before  trial,  he  can- 
not obtain  a  new  trial  on  the  ground  of  newly- 
discovered  evidence  of  such  condition  obtained 
after  the  trial. 

Appeal  from  district  court,  Edwards  coun- 
ty; J.  M.  Goggin,  Judge. 

Joe  Ash  was  convicted  of  burglary,  and 
he  appeals.    Afllrmed. 

Bumey  &  Garrett,  for  appellant  Robt  A 
John,  Asst.  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  made  an  ap- 
plication for  continuance  on  account  of  the 
absence  of  Jotm  Friday  and  Los  Alexander. 
We  do  not  believe  the  diligence  as  to  these 
witnesses  was  sufficient    It  is  shown  they 


Digitized  by 


Google 


882 


63  SOUXHWBSTBBN  RSPOBTBR. 


Clez. 


were  served  with  process  on  the  5tb  day  of 
November,  1900.  The  indictment  was  pre- 
sented at  the  May  term,  1000.  It  does  not 
show  that  the  witnesses  attended  the  court 
in  November  in  obedience  to  said  subpoena, 
though  the  process  commanded  them  to  do 
so.  Nor  is  it  shown  that  they  were  in  at- 
tendance on  the  court  on  the  6th  of  May, 
1901,  the  first  day  of  the  term.  If  they  were 
not  present  on  said  occasion,  new  process 
should  have  then  issued  for  them.  But  con- 
cede that  the  diligence  shown  was  suffi- 
cient; it  does  not  occur  to  us  that  their  tes- 
timony was  of  a  material  character.  It  is 
said  in  the  application  that  it  was  expected 
to  be  proved  by  them  that  they  took  the 
com  in  pursuance  of  a  plan  to  play  a  prac- 
tical Joke  on  Walter  Beck;  that  Is,  they 
were  to  take  the  com  from  the  house  alleged 
to  have  been  burglarized  and  place  it  In  a 
private  closet,  with  Beck's  saddle,— while  It 
is  not  stated,  doubtless  with  the  Intent  and 
purpose  to  lay  the  theft  of  th«  corn  on  Beck. 
But  it  is  not  shown  that  they  had  the  con- 
sent of  the  owner  of  the  corn  to  enter  his 
crib  and  take  his  com  for  the  purpose  of 
this  alleged  practical  Joke.  The  application 
should  have  been  complete  In  Itself,  and  have 
shown  that  they  had  the  consent  of  the 
owner,  or  of  some  other  person  whom  they 
believed  was  the  owner,  of  the  crib  in  qxifiB- 
tlon.  This  defense  looks  shadowy  to  us, 
and,  in  the  face  of  this  record,  we  do  not 
believe  that,  if  said  witnesses  had  appeared 
and  testified  to  the  facts  expected  to  be 
proved  by  them,  a  Jury  would  have  believed 
their  statements,  or  that  it  would  have  bad 
any  eCTect  on  their  verdict 

In  the  motion  for  new  trial,  appellant  also 
strenuously  insists  that  the  same  should 
have  been  granted  because  of  newly-discov- 
ered evidence,— among  others,  the  newly-dis- 
covered evidence  of  Los  Alexander  and  T. 
C.  Young,  to  the  eftect  that  said  crib  had 
an  opening  on  the  east  side  thereof  sufficient 
for  a  man  to  enter.  Certainly,  as  to  Alex- 
ander, we  cannot  regard  this  as  newly  dis- 
covered. Whether  or  not  there  was  a  break- 
ing in  order  to  enter  the  crib  was  an  Issue 
in  the  case,  and  it  would  occur  that  appel- 
lant should  have  investigated  this  matter 
with  the  witness  Los  Alexander,  who  he  had 
subpoenaed  upon  another  point.  It  would 
seem  that  the  same  observations  would  hold 
good  with  regard  to  the  witness  T.  C.  Young, 
who  lived  In  the  little  place  where  the  bur- 
glary was  committed,  and  near  there;  and 
diligence  would  have  suggested  that  some 
Inquiry  should  have  been  made  on  this  sub- 
ject of  witnesses  who  were  acquainted  with 
the  premises,  and  not  wait  until  after  con- 
viction, and  then  begin  to  use  diligence  in 
order  to  find  the  holes  m  the  crib  where  an 
entry  could  be  made.  However,  if  appellant 
entered  at  said  place  in  order  to  steal  the 
com,  we  fall  to  see  what  good  It  would  do 
him  to  make  proof  of  this  matter,  unless 
he  could  also  prove  that  said  place  was  a 


usual,  and  not  an  unusnal,  place  of  entry. 
If  appellant  went  in  a  hole  In  the  east  side 
of  the  house,  large  enough  to  admit  him, 
but  same  was  not  a  usual  place  of  oitiy, 
he  would  be  equally  as  guilty  as  If  he  had 
made  a  breaking  in  the  crib  himself.  Knotts 
V.  State  (Tex.  Cr.  App.)  32  8.  W.  532. 

There  are  other  affidavits  in  the  case  seek- 
ing to  impeach  some  of  the  state's  witnesses, 
and  other  affidavits  to  the  effect  that  Bled- 
soe, one  of  the  state's  witnesses,  was  under 
the  influence  of  Ackerly,  another  state's  wit- 
ness. But  we  do  not  think  these  matters 
afford  a  ground  for  new  trial  or  for  the  re- 
versal of  the  case.  The  state  has  contested 
appellant's  motion,  and  filed  the  affidavits 
of  Ackerly  and  Bledsoe  and  Coulson,  which 
traverse  the  affidavits  made  by  defendant. 
But  it  Is  not  necessary  to  discuss  these,  inas- 
much as  we  do  not  think  the  affidavits  of 
the  defendant,  taken  by  themselves,  afford 
sufficient  ground  for  reversal.  We  do  not 
think  there  was  sufficient  diligence  in  mak- 
ing discovery  of  the  new  evidence;  nor  do 
we  believe  that  the  evidence  Itself  was  of 
a  material  character,  such  as  on  a  new  trial 
would  likely  change  the  result.  We  have 
examined  the  record  carefully,  and,  in  our 
opinion,  the  evidence  is  sufficient  to  sustain 
the  verdict,  and,  therefore,  no  error  appear- 
ing, the  Judgment  Is  affirmed. 


HENRY  V.  8TATD. 

(Court  of  Criminal  Appeals  of  Texas.    June  12; 

1901.) 

CRIMINAL   LAW— CONSPIRATORS— ASSAtJLT— 
BVIDBNCB. 

Where  the  evidence  on  a  trial  for  assault 
with  Inteat  to  murder  showed  that  defendant 
and  another  were  present  and  acted  together 
08  priacipaU  in  the  commission  of  the  offense 
charged,  it  was  not  error  to  permit  the  state 
to  show  the  kind  of  blow  stmck  by  a  weapon 
in  the  hands  of  defendant's  confederate,  nor 
was  it  error  to  show  its  effect  on  the  prosecut- 
ing witness. 

Appeal  from  district  court.  Falls  county; 
Sam  R.  Scott,  Judge. 

Jim  Henry  was  convicted  of  an  assault 
with  intent  to  murder,  and  appeals.  AfBrm- 
ed. 

J.  W.  Splvey,  for  appellant.  Robt.  A. 
John,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
an  assault  with  Intent  to  murder,  and  his 
punishment  assessed  at  three  years'  confine- 
ment in  the  penitentiary.  This  is  the  third 
appeal  of  this  case.  The  first  appeal  result- 
ing In  an  affirmance  (49  S.  W.  96),  and  on 
rehearing  the  Judgment  was  reversed  (50 
S.  W.  399).  Upon  the  second  appeal  the 
case  was  again  reversed.  54  S.  W.  692.  Bill 
of  exceptions  No.  1  complains  thtit  the  court 
erred  in  permitting  the  witnesses  Kemper, 
Capers, ,  Forest,  Stallworth,  and  Towers  to 
testify  tiie  kind  of  lick  struck  by  appellanf  • 
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co-defendant  Cbapman,  with  the  stick  of 
wood;  the  lick  so  struck  being  the  aesanlt 
ap<Mi  which  the  assault  with  Intent  to  mur- 
der la  here  predicated.  BUI  No.  2  Is  to  cer- 
tain testimony  showing  the  effect  of  said 
lick;  that  la,  it  rendered  Kemper  nncon- 
Bcloua,  and  fractured  his  skull,  etc.  On  the 
former  appeal  these  exact  questions  were 
passed  upon,  and  we  there  said:  "We  think 
this  testimony  was  admissible  for  the  pur- 
pose of  showing  the  specific  Intent  on  the 
part  of  Chapman  in  striking  Kemper,  and, 
being  admissible  for  that  purpose,  it  certain- 
ly wonid  be  admissible  as  affecting  the  ap- 
I>ellant,  the  evidence  showing  clearly  that 
be  was  present,  provided  the  evidence  fur- 
ther shows  he  was  aiding,  abetting,  and  as- 
sisting Chapman  In  the  perpetration  of  the 
assault  upon  the  prosecuting  witness,  Kemp- 
er. The  result  of  the  act  of  one  party  and 
the  manner  of  doing  the  same  are  chargeable 
to  both,  where  the  evidence  shows  they  are 
acting  as  principals  in  the  commission  of  the 
act  This  is  especially  true  where  serious 
bodily  injury  is  an  issue  in  the  case." 

Appellant  reserved  a  great  many  objectlcms 
to  the  charge  of  the  court,  and  assigns  vari- 
ous errors  on  the  refusal  of  the  court  to  give 
requested  instructions.  All  these  matters 
that  contain  any  merit  have  heretofore  been 
passed  upon  on  the  former  appeals  of  this 
case,  and,  without  reviewing  them  again  in 
detail,  we  are  of  opinion  that  the  charge  of 
the  court  is  sufBcient  and  properly  presents 
the  law  of  this  case.  As  indicated,  this  is 
the  third  appeal.  The  Jury  have  thrice  pass- 
ed on  the  guilt  of  appellant  and  in  each 
Instance  have  found  him  guilty  of  assault 
with  Intent  to  murder.  We  do  not  feel  dis- 
posed to  disturb  their  finding.  The  judg- 
ment is  affirmed. 


TIPPBTT  V.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    April 
10,  1901.) 

CRIMINAL   LAW  —  FOROERT  —  CONTINDANO»- 

WITNSSS—IMFBACHMBNT— INTENT 

—INSTRUCTIONS. 

1.  A  bill  of  exceptions  to  the  denial  of  a 
continuance  to  obtain  a  witness  by  whom  it 
was  desired  to  impeach  a  state's  witness  did 
not  show  error,  where  it  failed  to  show  that 
the  state's  witness  was  examined  on  the  point 
on  which  it  was  proposed  to  impeach  him,  a 
continnance  not  being  ordinarily  granted  to 
procure  impeaching  testimony. 

2.  Where,  in  a  prosecution  for  forgery  of  a 
note,  the  conrt  chaned  that  before  defendant 
could  be  convicted  the  Jury  must  find  that  the 
instrument  was  made  with  intent  to  injure  and 
defrand,  and  such  charge  could  only  nave  re- 
ferred to  defendant's  evidence  that  the  instru- 
ment was  made  nnder  an  agreement  with  D. 
that  accused  was  to  malse  such  note  and  de- 
liver it  to  D.,  for  which  he  was  to  receive 
money  or  poker  chips,  to  enable  accused  to 
play  at  a  game,  and  to  deceive  the  other  play- 
ers, and  that  at  the  expiration  of  the  game 
D.  was  to  return  the  note,  it  was  not  error  for 
the  court  to  refuse  to  charge  specifically  that 


if  the  jury  found  such  facts  to  be  true  they 
could  not  convict 

Appeal  from  district  conrt  Delta  county; 
H.  C.  Connor,  Judge. 

J.  L.  Tippett  was  convicted  of  forgery,  and 
he  appeals.    Affirmed. 

Bennett  &  Jones  and  Banister  &  Long,  for 
appellant  Robt  A.  John,  Asst  Atty.  Gen., 
for  the  State. 

HENDERSON,  J.  Appellant  was  convlc^ 
ed  of  forgery,  and  his  punishment  assessed 
at  two  years'  confinement  In  the  penitentiary; 
hence  this  appeal. 

There  was  no  error  in  the  action  of  the 
court  overruling  the  continuance  in  this  case. 
The  diligence  used  was  not  sufficient  This 
case  was  tried  at  the  January  term,  1901, 
of  the  district  court  of  Delta  county.  Sub- 
poena appears  to  have  been  served  on  the 
absent  witness  in  Rockwall  county  on  the 
ISth  of  May,  1900.  It  is  not  shown  that  this 
witness  obeyed  said  subpoena  in  the  Interim, 
or  whether  he  attended  court  in  Delta  coun- 
ty between  the  time  of  service  and  the  time 
of  trial.  It  should  have  shown  that  he  obey- 
ed said  subpoena,  otherwise  an  attachment 
should  have  issued  for  him.  Moreover,  the 
testimony  of  the  witness  Orr  was  for  the 
purpose  of  impeaching  the  state's  witness, 
and  a  continuance  will  ordinarily  not  be 
granted  on  this  account 

Appellant  objected  to  the  introduction  of 
the  alleged  forged  instrument  on  accotmt  of 
a  variance  between  it  and  that  set  out  in 
the  indictment  We  do  not  believe  the  ob- 
jection was  well  taken;  nor  was  appellant's 
motion  to  quash  the  indictment  well  taken.  . 

On  the  trial  appellant  asked  a  special  in- 
struction setting  up  bis  defense  of  a  want 
of  intent  to  injure  or  defraud  Sherfield,  or 
any  one  else,  by  the  execution  of  the  in- 
strument The  proof  on  this  behalf  on  the 
part  of  appellant  showed  that  the  alleged 
forged  instrument  was  executed  by  him  for 
the  purpose  of  getting  Into  a  game  of  cards; 
that  is,  that  two  of  the  parties  in  the  game 
did  not  desire  to  play  with  him  because  they 
believed  he  was  in  with  Duncan,  and  that 
he  had  no  money  of  his  own.  Appellant  tes- 
tified that  by  a  secret  understanding  be- 
tween him  and  Duncan  he  was  to  make  a 
note,  and  sign  Sherfield's  name  to  it  and 
when  the  game  opened  he  was  to  present 
this  note  to  Duncan,  and  Duncan  was  to 
loan  him  money  on  the  note,  or  sell  him 
chips  with  which  to  play  in  the  game,  and 
that  it  was  the  understanding  between  him 
and  Duncan  that  said  note  was  only  to  serve 
this  purpose,  and  itt  the  expiration  of  the 
game  Duncan  was  to  restore  to  him  said 
note;  that  the  whole  purpose  of  its  execu- 
tion was  to  deceive  the  two  other  players 
in  the  game,  and  lead  them  to  believe  he 
had  money  or  property.  The  charge  request- 
ed embodied  in  detail  this  phase  of  the  case, 
and  Instructed  the  Jury,  if  they  believed  said 
note  was  so  executed,  that  there  was  no  in- 
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tent  to  Injure  or  defrand,  and  to  find  appel- 
lant not  gallty.  We  would  remark,  In  pass- 
ing, that  this  was  an  extraordinary  defense. 
But  concede  It  presents  a  legal  defense  to 
tbe  state's  accusation,  in  that,  if  It  was  true, 
there  was  no  Intent  to  injure  or  defraud  any 
one,  which  Is  required  by  our  statute  in 
order  to  constitute  forgery,  still  It  occurs  to 
us  that  the  court  sufficiently  presented  this 
matter  to  the  jury;  for,  after  charging  them 
that  before  they  could  convict  appellant  they 
must  believe  that  the  Instrument  In  question 
'Was  made  with  Intent  to  Injure  or  defraud, 
he  then  instructed  the  Jury  substantially  as 
follows:  "If  defendant  did  not  sign  the 
name  W.  E.  Sherfleld  with  the  intent  to  in- 
jure or  defraud,  to  find  him  not  guilty." 
Now,  the  only  evidmce  presenting  the  Issue 
of  a  lack  of  Intent  was  that  of  appellant, 
suggested  above,  so  that  the  charge  in  ques- 
tion authorized  the  Jury  to  determine  this 
Issue.  True,  the  charge  was  not  a  charge 
presenting  the  facts  constituting  appellant's 
defense  on  this  line,  but  it  was  a  distinct 
charge  on  the  Issue  of  fraudulent  intent,  and 
could  only  have  had  refwence  to  said  evi- 
dence on  this  subject,  and  the  Jury  could 
only  have  so  applied  it.  There  being  no  er- 
ror in  the  record,  the  Judgment  Is  affirmed. 

On  Motion  for  Rehearing. 
(June  25,  1901.) 

The  Judgment  was  affirmed  at  a  previous 
day  of  this  term,  and  now  comes  before  us 
on  motion  for  rehearing.  Appellant  in  his 
motion  for  rehearing  calls  our  attention  to 
a  mistake  in  the  original  opinion  in  reciting 
the  facts  bearing  on  the  question  of  dili- 
gence. We  said  In  the  original  opinion  "that 
It  was  not  shown  that  the  absent  witness 
obeyed  the  subpcena  In  the  interim  between 
the  IStb  of  May,  1800,  and  the  time  of  the 
trial,  to  wit,  the  January  term,  1901."  A 
more  careful  Inspection  of  the  record  dis- 
closes the  fact  that  appellant  does  recite 
"that  said  witness,  in  obedience  to  said  pro- 
cess, has  been  in  attendance  upon  this  court 
at  each  and  every  term  thereof  until  to-day." 
However,  it  does  not  occur  to  us  that  this 
affects  the  disposition  of  the  case,  or  appel- 
lant's motion  for  continuance  and  new  trial 
based  thereon.  The  bill  does  not  show  that 
the  witness  Duncan  was  examined  on  the 
point  upon  which  it  was  proposed  to  Im- 
peach him  by  the  absent  witness.  He  may 
have  admitted  the  conversation  and  have  ex- 
plained it  But  if  we  consider  the  matter 
as  was  done  in  the  original  opinion,  that  a 
proper  predicate  was  laid  for  the  Impeaching 
testimony,  yet,  4S  said  in  the  original  opin- 
ion, a  continuance  will  not  ordinarily  be 
granted  for  the  purx>ose  of  procuring  testi- 
mony of  an  impeaching  character,  and  we 
see  nothing  in  this  case  to  take  it  out  of 
the  general  rule. 

As  to  the  other  proposition,  which  appel- 
lant strenuously  and  ably  insists  should  re- 


verse the  case,  as  stated  in  the  original  opin- 
ion, we  think  the  court  sufficiently  charged 
his  defense,  and  we  have  nothing  to  add  to 
what  was  then  said.  The  motion  for  re- 
hearing la  overruled. 


ROBERSON  V.  STATEL 

(Court  of  Criminal  Appeals  of  Texas.    May  1, 

1901.) 

ANIMALS  —  RUNNINO  AT  LAROB  —  LOCAL  OP- 
TION—AQRICULTURAL  COUNTY— STATUTES- 
GONSTITOTIONALITT-PUNISHMENT—FBNAL,- 
TY  —  CIVIL  REMEDY  —  ELECTION  —  VOTERS- 
RESIDENTS  OF  CITIES— ORDER— VALIDITY. 

1.  Under  Const,  art.  16,  |  23,  providing  that 
the  legislature  may  pass  laws  for  the  regula- 
tion of  live  stock  and  the  protection  of  live- 
■tock  raisers  in  the  stock-raising  portion  of  the 
state,  and  exempt  from  their  operation  other 
portions,  and  shall  have  power  to  pass  general 
and  special  laws  for  the  inspection  of  eattie. 
stock,  and  hides,  and  the  regulation  of  brands. 
— any  local  law  thus  passed  to  be  submitted  to 
the  freeholders  of  the  section  to  be  affected 
thereby,  and  approved  by  them.— the  legiBlatnre 
may  pass  a  law  authorizing  freduriders  of  a 
county  to  vote  on  a  law  regulating  Uve  stock 
in  an  agricnltnral  as  well  as  a  stock-raising 
county. 

2.  A  violator  of  a  local  rcfulation  of  Uve 
stock  adopted  in  1899,  which  does  not  provide 
any  penalty,  may  be  punished  ther^or  under 
Acts  25th  Leg.  p.  ll2,  passed  in  1897,  provid- 
ing that  any  person  failing  to  keep  op  any 
stock  prohibited  by  law  from  running  at  large 
In  any  connly  in  which  the  stock  law  has  been 
adopted  shall  be  guilty  of  a  misdemeanor,  and 
fined  sums  within  defined  limits. 

8.  Hist  a  local  law  prohibiting  stock  from 
running  at  large  contains  a  civil  remedy,  by  au- 
thorizing recovery  of  fees  tor  impounding,  does 
not  preclnde  a  criminal  proaecntlon  for  its  vio- 
lation. 

4.  Where  a  law  authorising  an  election  by  a 
county  to  adopt  a  law  regulating  the  running 
at  large  of  stock  contained  no  provision  that 
freeholders  who  were  citisens  of  indorporated 
cities  having  separate  stock  laws  shonld  not  be 
allowed  to  vote  at  such  election,  they  were  not 
disqualified. 

5.  There  being  no  provision  In  the  law  au- 
thorizing an  election  by  a  county  to  adopt  a 
law  regulating  the  running  at  large  of  live 
stock  requiring  that  the  oraer  of  the  commis- 
moners'  court  should  limit  the  right  of  free- 
holders alone  to  vote  in  the  county,  the  order 
was  not  Invalid  because  of  snch  omission. 

Davidson,  P.  J„  dissenting. 

Appeal  from  Ellis  county  court;  3.  B.  Lan- 
caster,  Judge. 

Bill  Roberson  was  convicted  of  allowing 
catUe  to  run  at  large,  and  he  appeals.  Af- 
firmed. 

Robt  B.  8eay,  for  appellant.  Groce  & 
Skinner  and  D.  E.  Simmons,  Acting  Asst 
Atty.  Oen.,  for  the  State. 

BROOKS,  J.  Appellant  was  charged  by 
Information  that  he  did  "unlawfully  and  will- 
fully fail  and  refuse  to  keep  up  one  certain 
cattle,  and  did  unlawfully  and  willfully  per- 
mit to  run  at  large  one  catUe  of  his  own,  and 
one  cattie  of  which  he  was  the  agent,  and 
one  cattle  of  which  he  then  and  there  had 
the  control,  after  the  qualified  voters  of  said 
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£Ul8  comity  had  determined  at  an  election 
held  In  accordance  with  the  laws  of  said  state 
that  cattle  should  not  be  permitted  to  ran  at 
large  In  said  Ellis  county,"  etc  Upon  the 
trial  appellant  admitted  he  was  guilty  as 
charged  in  the  information,  and  his  punish- 
ment was  assessed  by  the  court  at  a  line  of 
five  dollars. 

From  an  Inspection  of  the  record,  It  ap- 
pears that  this  prosecution  is  based  upon  a 
law  adopted  in  Ellis  county  by  the  qualified 
freehold  Toters,  under  the  terms  and  condi- 
tions of  chapter  128,  Acts  26tb  Leg.  Appel- 
lant insists  that  said  act  is  nncomstitiitlonaL 
In  the  statement  of  facts  appears  the  agree- 
ment that  EUlB.  county  Is  an  agricultural 
county,  and  not  a  stock-raising  county,  as  Is 
ordinarily  understood.  Appellant  insists,  for 
this  reason,  it  is  not  prorlded  In  the  constitu- 
tion that  the  law  with  the  local  option  fea- 
ture therein  may  be  passed  by  the  legislature. 
Section  23,  art  16,  of  the  constitution  pro- 
vides: "The  legislature  may  pass  laws  for 
the  regulation  of  livestock  and  the  protection 
of  livestock  raisers  Iq  the  stock  raising  por- 
tion of  the  state,  and  exempt  from  the  opera- 
tion of  such  laws  other  portions,  sections  or 
counties;  and  shall  have  power  to  pass  gen- 
eral and  special  laws  for  the  Inspection  of 
cattle,  stock  and  hides;  and  for  the  regula- 
tion of  brands:  provided,  that  any  local  law 
thus  passed  shall  be  submitted  to  the  free- 
holders of  the  section  to  be  affected  thereby 
and  approved  by  them  before  it  shall  go  into 
effect.'*  An  inspection  of  this  section  of  the 
constitution  discloses  the  fact  that  the  first 
two  clauses  are  entirely  separate  and  dis- 
tinct from  the  third  clause,  which  reads  as 
follows:  "And  shall  have  power  to  pass  gen- 
eral and  special  laws  for  the  inspection  of 
cattle,  stock  and  hides,  and  for  the  regula- 
tion of  brands."  The  third  clause  authorizes 
a  general  law.  The  first  two  clauses  author- 
ize a  special  or  local  option  law,  since  the 
same,  in  order  to  be  operative,  shall  be  sub- 
mitted to  the  freeholders  of  the  section  to  be 
affected  thereby,  and  approved  by  them,  be- 
fore it  shall  go  into  effect.  We  think  it  fol- 
lows from  an  inspection  of  this  section  that 
It  makes  no  difference  whether  Ellis  county 
is  Wrlctly  an  agricultural  or  stock-raising 
county,  as  the  constitution  provides  the  legis- 
lature may  pass  a  law  authorizing  the  free- 
holders of  a  county  to  vote  upon  a  law  for  the 
regulation  of  live  stock.  We  find,  from  an 
inflection  of  the  Journal  of  the  constitutional 
convention  of  1875,  the  following  history  of 
the  section  in  question:  "Mr.  Waelder  of- 
fered the  following  section,  to  wit:  'The  leg- 
islature may  pass  laws  for  the  regulation 
of  livestock  and  the  protection  of  stock  rais- 
ers In  the  stock  raising  portions  of  the  state, 
but  exempt  from  the  operations  of  such  laws 
other  iMrtlons,  sections  or  counties:  provided, 
that  any  local  law  thus  passed  shall  be  sub* 
mltted  to  the  freeholders  of  the  section  to 
be  affected  thereby  and  approved  by  them  be- 
fore it  shall  go  into  effect'    Adopted."    On 


page  714  of  the  journal  it  further  appears 
that  on  motion  of  Mr.  Balllnger  an  independ- 
ent section  (No,  85)  was  adopted,  to  the  ef- 
fect, to  wit:  "The  legislature  shall  have 
power  to  pass  general  and  special  laws  for 
the  inspection  of  cattle,  stock  and  hides,  and 
for  the  regulation  of  brands."  Subsequent 
to  the  Incorporation  of  section  88  by  Mr. 
Balllnger,  we  find,  on  page  777  of  the  Journal, 
Mr.  Murphy  offered  the  following  amend- 
ment: "Strike  out  section  36,  and  insert  in 
section  23  in  line  121,  between  the  wrard 
'counties'  and  the  word  "provided,'  the  f<d- 
lowing:  'And  shall  have  power  to  pass  gen- 
eral and  special  laws  for  the  Inspection  of 
cattle,  stock  and  hides,  and  for  the  regula- 
tion of  brands.'  "  The  incorporation  of  what 
formerly  was  section  36  into  section  23  makes 
what  we  now  have,— section  28.  This  con- 
clusively shows  that,  as  originally  considered, 
there  were  two  sections.  Then,  leaving  out 
section  35,  as  above  quoted,  there  can  be 
but  one  conclusion,  to  wit,  that  the  legisla- 
ture has  constitutional  power  to  pass  a  law 
for  the  regulation  of  live  stock  and  the  protec- 
tion of  stock  raisers  in  the  stock-raising  por- 
tion of  the  state,  one  or  either,  provided  that 
in  so  doing  said  law  shall  be  submitted  to 
the  freeholders  of  the  section  affected  there- 
by and  approved  by  them  before  it  shall  go 
Into  effect  Without  going  into  a  more  elabo- 
rate discussion  of  this  matter,  we  deem  it 
only  necessary  to  say  that  the  law  under 
which  the  local  option  stock  law  was  adopted 
in  EUls  county,  and  under  which  this  ih'os^ 
cution  is  based,  is  constitutional.  The  valid- 
ity and  constitutionality  of  this  statute  were 
directly  passed  upon  by  the  supreme  court  of 
this  state  in  Armstrong  v.  Traylor,  87  Tex. 
688,  80  S.  W.  440,  and  we  held  a  similar 
stock  law  to  the  one  now  under  considera- 
tion constitutional  in  Lastro  v.  State,  8  Tex. 
App.  870.  See,  also,  Beyman  v.  Black,  47 
Tex.  568. 

Appellant  further  contends  he  cannot  be 
prosecuted  under  this  penal  statute;  that  the 
I6cal  option  stock  law,  for  the  violation  of 
which  the  information  herein  was  filed,  was 
adopted  in  1899  (see  Acts  26tb  Leg.  p.  220), 
and  the  penal  statute  under  which  this  prose- 
cution is  based  was  adopted  In  1897  (see 
Acts  26th  Leg.  p.  112),  and  is  as  follows: 
"That  any  person  who  shall  wilfully  turn 
out  or  cause  to  be  turned  out,  on  land  not 
his  own  or  under  his  control,  or  who  shall 
wilfully  tail  or  refuse  to  keep  up  any  stock, 
prohibited  by  law  from  running  at  large  in 
any  county  or  subdivision  of  any  county  In 
this  state,  in  which  the  stock  law  has  been 
adopted;  or  who  shall  wilfully  allow  such 
stock  to  trespass  upon  the  land  of  another, 
In  such  county,  or  subdivision  thereof;  or 
who  shall  wilfully  permit  to  run  at  large  any 
stock  of  his  own,  or  of  which  he  is  the  agent 
or  of  which  he  has  the  control,  and  not  i>ei^ 
mltted  to  run  at  large  In  any  county  or  subdi- 
vision of  any  county  In  this  state,  in  which 
Hie  stock  law  has  been  adopted,  shall  be 
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deemed  guilty  of  a  misdemeanor,  and  upon 
conyiction  shall  be  punished  by  fine  in  any 
sum  not  less  than  five  dollars  and  not  more 
than  fUty  dolhirs."  Appellant  insists  that  he 
cannot  be  prosecuted  under  the  proyislona  of 
this  act,  because  article  8  of  the  Penal  Code 
frorldes  that  no  person  shall  be  punished  for 
«ny  act  or  omission  unless  the  same  is  made 
41  penal  offense,  and  a  penalty  Is  affixed  there- 
to by  the  written  law  of  this  state;  that  the 
■act  of  1S99  does  not  provide  any  penalty,  ex- 
•cept  In  the  section  which  provides  for  the 
Impounding  of  stock  and  assessing  damages, 
etc.;  that  the  penalty  passed  for  the  former 
stock  law,  pertaining  to  different  kinds  of 
animals,  should  not  be  made  to  reach  into  the 
future,  and  made  to  apply  to  horses,  cattle, 
etc.  Chapter  5,  Rev.  St.  1895,  p.  996,  con- 
tains the  only  stock  law  in  force  at  the  time 
of  the  adoption  of  the  above-quoted  penal 
statute;  and  that  authorizes  a  county  or  sub- 
division thereof  to  determine  by  vote  whether 
hogs,  sheep,  and  goats  shall  be  prohibited 
from  running  at  large  in  such  county  or  sub- 
division. The  act  of  1899,  under  which 
prosecution  is  based,  authorizes  the  freehold- 
ers of  a  county  or  subdivision  to  determine 
whether  horses,  mules,  Jacks,  Jennets,  or  cat- 
tle shall  be  permitted  to  run  at  large  in  cer^ 
tain  designated  counties  or  subdivisions.  We 
do  not  think  that  the  penal  statute  of  1897 
would  any  the  less  attach  to  the  law  of  1899 
than  to  the  law  of  1896,  as  contained  In  the 
Revised  Statutes,  since  an  inspection  of  the 
language  of  the  Penal  Code  shows  the  same 
is  broad  enough,  and.  In  every  reasonable 
und  legal  intendment,  covers  every  character 
and  kind  of  stock  that  may  not  be  permitted 
to  run  at  large  in  any  county  or  subdivision 
of  a  county  in  which  the  stock  law  has  been 
adopted.  This  statute,  as  we  understand  it. 
Is  analogous  to  article  112  of  the  Penal  Code, 
which  provides,  "Any  person  who  shall  pur- 
sue or  follow  any  occupation,  calling  or  pro- 
fession or  do  any  act  taxed  by  law,  without 
first  obtaining  a  license  therefor,  shall  be 
fined  in  any  sum  not  less  than  the  amount  of 
the  taxes  due  and  not  more  than  double  that 
sum."  We  have  held  that  although  a  voca- 
tion may  be  taxed  by  the  legislature  subse- 
(|uent  to  the  enactment  of  this  penal  statute, 
still,  if  the  party  falls  to  pay  the  tax  Imposed 
upon  the  vocation,  he  can  nevertheless  be 
prosecuted  nnder  the  pre-existing  penal  stat- 
ute. See  Fahey  T.  State,  27  Tex.  App.  146, 
11  S.  W.  108,  11  Am.  St  Rep.  182. 

Appellant  insists,  however,  that  because 
what  is  ordinarily  denominated  the  "Hog 
Law,"  as  contained  in  the  Revised  Statutes, 
and  the  stock  law,  as  contained  In  the  act  of 
1899,  contain  a  civil  remedy,  wherein  they 
provide  for  fees  for  Impounding  stock,  they 
thus  preclude  any  legislative  Intent  that  the 
]ienal  prosecution  could  also  be  maintained. 
We  do  not  think  this  contention  is  correct 
A  civil  action  for  private  redress  and  a  pros- 
ecution for  the  public  are  of  different  natures, 
and  they  may  be  always  concurrent  and  nei- 


ther will  be  a  bar  to  the  other.  BIsh.  Writ 
I>aw8,  I  170,  p.  lao.  It  follows,  therefore, 
that  the  prosecution  in  this  case  was  properly 
laid  upon  the  penal  statute  as  conta^ied  In 
the  Acts  of  1897. 

Appellant  also  insists  that  the  petition  pre- 
sented to  the  commissioners'  court  as  requir- 
ed by  law  was  not  filed  prior  to  the  meeting 
of  the  commissioners'  court  at  its  regular  ses- 
sion. The  statute  requires  the  petition  of 
100  freeholders  to  be  filed  with  the  commis- 
sioners' court  prior  to  the  next  regular  term 
thereof,  and  that  such  court  shall  pass  an 
order  directing  an  electicm  to  be  held  through- 
out the  county,  or  the  particular  subdivision 
thereof,  as  the  case  may  be,  etc.  Hiere  is  a 
great  deal  of  evidence  on  the  question  as  to 
whether  or  not  the  petition  was  filed  prior  to 
the  time  the  coiurt  met  We  think  the  evi- 
dence in  this  case  shows  the  petition,  contain- 
ing the  requisite  nnmber  of  freeholders,  as 
required  by  statute,  was  filed  prior  to  the 
meeting  of  the  commissioners'  court 

Appellant  also  insists  that  a  new  trial 
should  be  granted  because  the  evidence 
shows  that  persons  not  interested  in  the 
law,  to  wit,  in  the  cities  which  have  been  In- 
corporated and  have  separate  stock  laws, 
were  allowed  to  vote  at  this  election.  There 
is  nothing  in  the  law  authorizing  the  elec- 
tion which  disqualifies  this  class  of  citizens 
from  voting,  provided  they  are  freeholders. 

Appellant  also  contends  that  the  <Hrder  of 
the  commissioners'  court  not  limiting  the 
light  of  freeholders  alone  to  vote  in  the 
county  of  Ellis  is  invalid.  There  is  no  pro- 
vision of  law  requiring  this  to  be  done,  nor 
does  appellant  show  that  any  one  other  than 
freeholders  voted.  We  believe  we  have  pass- 
ed upon  all  of  appellant's  assignments,  and, 
finding  no  error  in  the  record,  the  Judgment 
is  affirmed. 

DAVIDSON,  P.  J.,  dissents. 

HENDERSON,  J.  I  concur  in  the  conclu- 
sions reached,  and  will  write  my  views. 


OOPBIiAND  et  al.  v.  COOPBB  GROGERT 

CO. 

(Oonrt  of  Civil  Appeals  ot  Texas.   Jnne   26, 

1901.) 

ATTACHMENT— PROPBRTT     SUBJECT-LBASE- 
HOLD— SUBLBTTtNO— BTATUTORT 
PROHIBITION— WAIVER. 
A  landlord's  written  waiver  of  the  condi- 
tions of  a  lease,  and  of  the  benefit  of  the  stat- 
ute prohibiting  subletting  without  his  consent 
delivered  to  the  tenant's  creditor  prior  to  the 
issuance  of  an  attachment  renders  the  lease- 
hold  subject   to   attachment   for    the    tenant's 
debts  to  such  creditor,  though  the  tenant  ob- 
tains no  knowledge  of  the  existence  and  deliv- 
ery of  such  waiver  until  after  the  levy. 

BArror  from  McLennan  county  court;  3.  N. 
Gallagher,  Judge. 

Action  by  the  Cooper  Grocery  Company 
against  M.  C.  Copeland  and  another.    From 
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a  Judgment  agalnat  defendants,  they  bring 
error.    Affirmed. 

A.  0.  Prendergast,  for  plaintiffs  In  error. 
John  W.  DaTls,  for  defendant  In  error. 

KEY,  J.  This  appeal  InTOlves  a  contest 
between  two  creditors  of  M.  C.  Gopeland, 
formerly  a  retail  merchant  Gopeland  him- 
self la  a  party  to  the  salt  but  the  only  com> 
plaint  made  In  this  court  In  his  behalf  la 
against  the  action  of  the  trial  court  In  ad- 
Judging  certain  costs  against  him.  We  do 
not  think  the  court  abused  its  discretion  in 
the  matter  referred  to.  The  subject-matter 
of  the  contest  between  the  creditors  is  Cope- 
land's  title  to  a  storehouse  in  the  city  of 
WacOi  which  consisted  of  a  leasehold  for  10 
months.  The  Cooper  Grocery  Company  sued 
out  an  attachment  against  Gopeland,  and 
caused  it  to  be  levied  upon  the  property  re- 
ferred to.  Thereafter  said  company,  assert- 
ing a  lien  upon  the  property,  procured  the  ap- 
pointment of  a  receiver,  who,  by  order  of  the 
court  took  possession  of  the  storehouse,  and 
bdd  it  until  the  lease  expired.  The  Cooper 
Grocery  Company's  attachment  was  sued  out 
and  levied  on  November  4,  1887.  On  Novem- 
ber 5,  1897,  Gopeland  assigned  his  leasehold 
and  conveyed  his  interest  in  the  storehouse 
to  the  Rotan  Groc«7  Company.  November  3, 
1S97,  Gopeland  conveyed  Us  stock  of  mer- 
chandise, then  situated  in  the  storehouse  re- 
ferred to,  to  a  trustee  for  the  ben^t  of  cer- 
tain creditors,  and  the  trustee  conveyed  the 
stock  to  the  Rotan  Grocery  Company.  The 
latter  company  intervened  in  the  suit  brought 
by  the  Gooper  Grocery  Company  against 
Gopeland,  and,  after  the  expiration  of  the 
leasehold  estate,  sought  to  recover  the  value 
thereof  against  the  Cooper  Grocery  Company, 
alleging  that  the  latter  had  no  lien  upon  the 
property,  and  had  unlawfully  procured  the 
appointment  of  a  receiver,  who,  by  order  of 
the  court,  had  withheld  it  from  the  Rotan 
Grocery  Company,  thereby  depriving  it  of 
its  value,  allied  to  be  $3fi0.  Upon  the  au- 
thority of  Saunders  v.  Kempner  <Tex.  Civ. 
App.)  82  S.  W.  586,  decided  by  the  court 
of  dvil  appeals  at  San  Antonio,  the  trial 
court  held  that  the  Cooper  Grocery  Company 
could  not  be  held  liable  In  the  matter  re- 
ferred to,  although  It  may  have  wrongfully 
procured  the  appointment  of  the  receiver,  and 
the  court  may  have  ■committed  an  error  in 
making  that  appointment  Without  passing 
on  that  point  we  affirm  the  Judgment  upon 
another  ground.  In  the  contest  between  the 
Rotan  Grocery  Company  and  the  Gooper 
Grocery  Company  the  former  occupied  the 
position  of  plaintlir.  It  asserted  title  to 
Copeland'B  leasehold  Interest  in  the  store- 
house under  a  conveyance  from  Gopeland, 
and  charged  that  said  property  was  not  sub- 
ject to  forced  sale  for  Copeland's  debts,  and 
therefore  no  lien  was  created  by  the  attempt- 
ed levy  of  the  Cooper  Grocery  Company's 
attachment    The  case  of  Moser  v.  Tucker, 


87  Tex.  94.  36  S.  W.  1044,  Is  relied  upon  to 
support  this  contention.  In  the  case  cited 
it  was  held  that  as  a  statute  of  this  state 
prohibits  subrenting  without  the  consent  of 
the  landlord,  a  leasehold  estate  held  under 
a  contract  not  in  terms  authorizing  the  ten- 
ant to  sublet  was  not  subject  to  forced  sale 
for  the  tenant's  debt  In  the  case  now  un- 
der consideration  the  Cooper  Grocery  Com- 
pany on  November  4,  1807,  but  prior  to  the 
Issuance  and  levy  of  its  attachment  pro- 
cured from  Copeland's  landlord  a  written 
waiver  of  the  benefit  of  the  statute  referred 
to,  In  which  the  landlord  agreed  that  Cope- 
land  might  sublet  the  premises,  and  that 
any  creditor  of  Gopeland  might  attach  said 
leasehold  estate  as  his  property.  It  should 
have  been  previously  stated  that  the  original 
lease  contract  prohibited  subletting.  Now, 
the  Cooper  Grocery  Company  contends  that 
the  written  waiver  above  referred  to  dis- 
tinguishes this  case  from  Moser  v.  Tucker, 
supra,  and  renders  valid  their  lien  sought 
to  be  fixed  upon  the  property  by  levy  of 
attachment  If  this  contention  be  correct,  of 
course  the  case  asserted  by  the  Rotan  Gro- 
cery Company  falls  to  the  ground;  but  If 
this  contention  be  unsound,  and  the  levy  of 
the  attachment  created  no  lien,  then  the 
Rotan  Grocery  Company  has  no  title  to  the 
leasehold  estate,  because,  unless  the  waiver 
referred  to  be  upheld,  Gopeland  could  not 
assign  the  leasehold  estate  to  the  Rotan 
Grocery  Company,  or  any  one  else.  The 
prohibition  against  subletting  without  the 
consent  of  the  landlord  would  apply  to  any 
one  asserting  title  under  Gopeland,  whether 
the  title  asserted  be  in  the  form  of  a  lease, 
assignment  or  absolute  conveyance.  Moser 
v.  Tucker,  supra.  It  is  true,  the  waiver  re- 
ferred to  was  never  delivered  to  Gopeland, 
and  he  had  no  knowledge  of  its  existence 
until  after  the  attachment  was  levied;  but 
we  regard  those  facts  as  unimportant  It 
was  delivered  to  the  Cooper  Grocery  Com- 
pany, and,  if  it  authorized  Gopeland  to  sell 
the  leasehold,  it  also  rendered  it  subject  to 
attachment  fof  his  debts.  Judgment  af- 
firmed. 


BOUNDS  T.  HICKERSON. 

(Court  of   Oivll   Appeals  of  Texas.   June  8k 
1901.) 

ACTION    ON    CONTRACT— DEFENSBS-DAUAQES 
—PERFORMANCE. 

1.  Where  plaintiff  ap-eed  to  paper  and  paint 
a  hotel  within  a  certain  time,  but  did  not  do 
80,  by  which  defendant  was  deprived  of  the  use 
of  the  rooms,  in  an  action  on  the  contract,  to 
which  defendant  set  up  the  breach,  it  was  er- 
ror to  instruct  that  defendant's  damages,  by 
reason  of  room  rent  should  not  be  considered.- 

2.  Where  plaintiff  aereed  to  complete  work 
by  a  certain  time,  but  failed  to  do  so,  in  an  ac- 
tion on  the  contract,  to  which  defendant  set  an 
the  breach,  it  was  error  to  instruct  that  defend  - 
ant  must  have  rescinded  the  contract  at  tlie  ex- 
piration of  the  time  hxed  by  it  for  completion 
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of  the  work.  In  order  to  maka  tbno  tb»  — wm 
ot  the  contract. 

Appeal  from  Mitchell  county  court;  W.  B. 
Crockett,  Judge. 

Suit  by  H.  W.  Hlckeraon  against  B.  W. 
Bounds.  From  •  Judgment  In  favor  of 
plaintiff,  defendant  appeals.    Beversed. 

M.  Carter  and  B.  W.  Bounds,  for  appel- 
lant.   Uoman  ft  Homan,  for  appellee. 

STEPHENS,  X  This  suit  was  brought  by 
appellee  for  a  balance  due  him  for  papering 
and  painting  the  rooms  of  the  Stockman  Ho- 
tel, In  Colorado,  Tex.  Appellant  admitted 
the  cause  of  action,  but  filed  a  plea  In  re- 
convention. In  which  he  claimed  damages  in 
excess  of  the  sum  sued  for  by  appellee.  The 
contract  under  which  the  work  was  done 
provided  that  ti  should  be  commenced  on 
the  14tb  day  of  July,  1900,  and  completed 
not  later  than  the  28th  day  of  July,  1900,  but 
It  was  not  completed  until  August  15,  1900. 
This  breach  of  the  contract  was  made  one 
of  the  grounds  of  recovery  in  appellant's 
cross  action,  and  the  evidence  tended  to  sus- 
tain the  allegations,  as  will  be  seen  from  the 
following  quotation  from  appellant's  testi- 
mony: "A  short  while  after  I  bought  the 
property  now  known  as  the  'Stockman  Ho- 
tel,' In  Colorado,  Texas,  and  some  time  In 
July,  1900,  the  plaintiff,  H  W.  Hickerson, 
came  to  me.  In  my  office  in  Colorado,  and 
to}d  me  that  be  wanted  to  get  the  job  of 
papering  and  canvassing  and  painting  the 
rooms  of  the  Htockman  Hotel.  I  told  him 
be  could  bid  on  the  work,  and  give  him  a 
description  of  the  work  I  wanted  done.  I 
received  his  bid;  also  bids  from  others  on 
the  same  work.  When  the  bids  were  all  In 
I  saw  Hickerson,  and  told  him  that  I  was 
Inclined  to  give  him  the  Job,  but  that  I  had 
been  told  that  he  would  never  finish  a  Job 
of  work  on  time,  and  tbat  It  was  my  inten- 
tion and  purpose  to  open  the  Stockman  Hotel 
on  the  1st  day  of  August,  1000,  and  that  if 
be  could  not  ao  the  work  In  time  for  me  to 
open  on  that  day  that  he  could  not  have  the 
Job,  and  Hickerson  assured  me  that  he 
would  finish  the  Job  In  two  weeks.  I  told 
him  tbat  if  he  took  the  Job,  and  did  not 
complete  it  in  that  time,  for  me  to  open  up 
on  the  1st  day  of  August,  that  I  would  lose, 
at  least  calculauon.  $5.00  per  day,  and  that 
time  was  the  main  object  with  me  on  said 
Job.  He  said  he  knew  that,  and  promised 
me  that  he  would  do  the  work  In  less  than 
two  weeks,  but  would  like  to  have  two 
weeks  to  be  sure,  and  have  plenty  of  time, 
and  not  be  crowded.  •  •  ♦  If  the  work 
done  by  Hickerson  bad  been  done  by  the 
28th  day  of  July,  I  could  have  opened  the 
hotel  on  the  1st  day  of  August.  The  hotel 
contains  83  bedrooms,  which  were  reasonably 
worth  to  me  10  cents  per  day  each.  They 
rent  now  for  50  cents  per  day,  and  are  rent- 
ed most  of  the  time.  I  was  deprived  of  the 
use  of  them  for  15  days  by  reason  of  the 


plaintiff,  Hlcketmn,  having  failed  to  com- 
plete the  Job  on  the  28th,  as  agreed  to  hi 
the  contract.  $49.50  is  a  reasonable  charge 
for  the  33  rooms  for  the  15  aays." 

The  court  therefore  erred  to  the  prejudice 
of  appellant  In  giving  the  following  charges: 
"(2)  You  are  Instructed  that  the  law  re- 
quired the  defendant.  Bounds,  If  the  work 
was  not  completed  at  the  time  In  which  It 
was  to  be  done  by  the  contract,  within  a 
reasonable  time  to  notify  plaintiff  (Hicker- 
son) tbat  he  (Bounds)  would  not  proceed 
further  under  said  contract,  and  that  he 
(Bounds)  rescinded  same  before  time  could 
be  made  essence  of  the  contract.  C8)  If, 
therefore,  you  believe  from  the  evidence 
given  before  you  that  the  said  defendant, 
B.  W.  Bounds,  has  established  his  plea  in 
reconvention  in  his  answer,  you  will  find  for 
the  defendant.  Bounds,  and  assess  bis  dam- 
ages at  snch  sum  as  you  may  determine 
from  the  evidence  be  has  sustained,  without 
considering  any  damages  by  reason  of  room 
rent.  (4)  If  you  believe  from  the  evidence 
that  the  defendant.  Bounds,  did  not  within  a 
reasonable  time  after  the  time  that  said  work 
should  be  completed,  if  you  believe  said  con- 
tract was  not  finished  at  time  contracted  for, 
did  not  notify  plaintiff  that  he  (Bounds) 
would  not  further  be  bound  by  said  con- 
tract, you  will  not  consider  the  time  In  said 
contract"  Since  tbe  evidence  tended  to 
show,  not  only  that  the  delay  complained  of 
by  appellant  caused  blm  to  lose  the  rent  of 
the  rooms  for  two  weeks,  but  also  that  this 
was  wltuin  the  contemplation  of  both  par- 
ties, and,  in  effect,  stipulated  against  when 
the  contract  was  made,  the  court  was  not 
warranted  in  withdrawing  that  issue  from 
the  Jury,  as  was  done  in  the  third-  para- 
graph of  the  charge  above  quoted,  or  In  re- 
quiring him  to  rescind  the  contract  at  the 
expiration  of  the  time  fixed  by  it  for  the 
completion  of  the  work,  as  was  done  in  the 
second  and  fourth  paragraphs.  Because  the 
court  erred  In  giving  these  charges  the  judg- 
ment is  reversea,  and  the  cause  remanded 
tot  a  new  trlaL 


MISSOURI,  K.  ft  T.  RT.  CO.  OP  TEXAS  v. 

MORRIS. 
(Court  of  Civil  Appeals  of  Texas.     Jane  8. 

1901.) 
RAILROADS  —  INJURIES  TO  STOCK  —  PUBLIO 
CR08SINOS— RATE  OF  SPEED. 
The  mere  fact  that  a  train  running  30 
miles  an  hour  approaches  a  public  road  cross- 
ing on  a  down  grade,  and  from  around  a  curve 
about  100  yards  distant,  where  the  statutorr 
croming  signals  have  been  given,  la  not  suffi- 
cient to  impose  on  the  trainmen  tbe  duty  to 
slacken  tbe  speed  in  making  tbe  crossing;  and 
If  the  engineer  is  on  tbe  lookout,  and  all  cus- 
tomary means  to  stop  the  train  are  used  as 
soon  as  animals  are  seen  coming  onto  the  track, 
the  company  Is  not  negligent 

Appeal  from  Hunt  county  cooit;   B.  O. 
I  Thompson,  Judge. 
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Action  hj  B.  O.  Morris  against  the  MlB- 
Bonrl,  Kansas  &  Texas  Railway  Company 
of  Texas.  From  a  judgment  for  plalntUT, 
defendant  appeala.    Beversed. 

Craddock  &  Looney.  for  appelant  BTana 
&  Blder,  for  appellee. 

TBMPLETON,  J.  Morris  sued  the  rail- 
way company  for  damages  for  killing  a  cow, 
and  obtained  a  Judgment,  from  which  the 
company  has  appealed.  One  at  plaintlfF'a 
theories  of  the  case  was  that  the  cow  was 
struck  on  a  public  road  creasing  In  the  conn- 
try  by  a  train  running  at  the  schedule  rate 
of  speed,  and  that  It  was  negligence  not  to 
slacken  the  speed  of  the  train  as  it  ap- 
proached the  crossing.  The  facts  relied  on 
to  show  that  the  speed  of  the  train  should 
have  been  slackened  were  that  the  crossing 
was  considerably  elevated  above  the  ap- 
proaches thereto  over  the  dirt  road,  and  that 
the  train  approached  the  crossing  on  a  de- 
scending grade,  and  from  around  a  curve, 
which  partially  obstructed  the  view  of  the 
crossing.  The  testimony  as  to  the  distance 
from  which  the  crossing  was  visible  to  one 
on  the  engine  was  conflicting,  the  estimates 
of  the  witnesses  varying  from  about  100 
yards  to  one-fourth  of  a  mile.  The  engi- 
neer testified  that  the  train  was  a  passenger 
train  on  one  of  its  regular  runs;  that  it  was 
on  time,  and  was  running  at  the  schedule 
rate  of  speed  of  25  or  80  miles  per  hour; 
that  the  train  was  operated  as  usual,  and 
approached  the  crossing  in  the  cnstomary 
manner;  that  the  cow  was  struck  about  the 
center  of  the  crossing;  that  the  engine  was 
about  60  yards  from  the  crossing  when  he 
first  saw  the  cow,  which  was  coming  np  out 
of  a  ravine  onto  the  track,  and  that  he  at 
once  blew  the  whistle,  and  used  all  the  cus- 
tomary means  to  stop  the  train;  that  he  was 
keeping  a  lookout;  and  that  the  statutory 
crossing  signals  had  been  given.  The  fire- 
man testified  substantially  as  did  the  engi- 
neer, and  their  testimony  was  uncontradict- 
ed. The  charge' of  the  court  submitted  the 
plaintiff's  theory  of  the  case  on  this  issue  to 
the  Jury.  We  are  of  opinion  that  the  evi- 
dence was  not  such  as  to  warrant  the  sub- 
mission of  this  theory  of  the  case  to  the  Jury, 
or  to  authorize  a  recovery  by  the  plaintiff. 
The  mere  fact  that  the  train  approached  the 
crossing  on  a  down  grade,  and  from  around 
a  curve,  was  not  sufficient  to  Impose  on  the 
operatives  of  the  engine  the  duty  to  slacken 
the  speed  of  the  train  in  making  the  cross- 
ing. Tb^e  was  no  attempt  to  show  that 
cattle  or  other  stock  frequently  passed  the 
crossing.  There  Is  nothing  in  the  evidence 
to  indicate  that  the  sounding  of  the  whistle 
and  the  ringing  of  the  bell  as  required  by 
law  would  not  be  sufficient  warning  of  the 
train's  approach.  These  signals  are  all  the 
warning  which  the  statute  requires  to  be 
given.  The  law  provides  that  trains  shall 
be  stopped  at  railroad  crossings,  but  there 


is  no  such  provision  aa  to  road  crossings. 
In  some  of  the  states  it  la  made  the  duty,  by 
statute,  of  the  operattvea  of  a  train  to  slow 
np  at  a  crossing  approached  on  a  curve,  un> 
der  certain  circumstances,  but  In  this  state 
the  law  does  not  so  provide.  Where  the 
company  is  sought  to  be  held  liable  for  an 
accident  at  a  public  road  crossing  on  the 
ground  that  the  regular  rate  of  speed  of  the 
train  should  have  been  slackened,  facts 
should  be  proven  from  which  It  can  be  rea- 
sonably Inferred  that  the  trainmen  ought  to 
have  foreseen  that  the  running  of  the  train 
over  the  crossing  at  the  rate  of  speed  adopt- 
ed would  probably  result  in  injuries  of  the 
nature  complained  of.  Railway  Co.  v.  Wink 
(Tex.  Civ.  App.)  81  S.  W.  32C.  Because  such 
facts  were  not  proven  in  this  cas'e,  the  Judg- 
ment la  reversed,  and  the  cause  remanded. 


PARSONS  V.  CITY  OF  FT.  WORTH  et  al. 

(Court  of  OivU  Appeals  of  Texas.    May   25, 

1901.) 

MUNICIPAL  CORPORATIONS— RE7USB   MATTER 
—IMPROPER  DISPOSITION— NOTICE  OP  IN- 
JURY—LIABILITY  OP    CITIZENS. 

1.  The  charter  of  a  municipal  corporation 
prescribed  that,  before  it  sbonld  be  liable  for 
damages  of  any  kind,  notice  of  the  alleged  in- 
Jury  should  be  given  to  the  mayor  or  secretary 
within  30  days.  Complainant  alleged  that  the 
servants  of  the  city  neglected  to  observe  the 
charter  respecting  the  interment  of  offensive 
matter  in  the  dumping  grounds,  causing  sick- 
ness and  expense  to  plaintiffs.  Held  that,  not- 
withstanding the  neglect  was  imputed  to  serv- 
ants of  the  city,  the  prescribed  notice  to  the 
mayor  or  secretary  was  a  condition  precedent 
to  recovery,  it  not  being  Imputable  to  them  in- 
dividually. 

2.  Where  a  municipal  corporation  assumes 
control  over  the  diaposition  of  its  refuse  mat- 
ter, and  requires  its  citizens  to  deliver  all  of- 
fensive matter  to  the  city  servants  for  disposi- 
tion, such  citizens  cannot  be  held  liable  for  the 
negligence  of  the  servants  in  improperly  bury- 
ing or  disposing  of  the  same,  thereby  causing 
sickness  and  expense  to  others. 

Appeal  from  district  court,  Tarrant  county; 
W.  D.  Harris,  Judge. 

Action  by  B.  W.  Parsons  against  the  city 
of  Ft  Worth  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

Parker  &  Maben  and  Theodore  Mack,  for 
appellant.  W.  D.  Williams,  for  appellee  city 
of  Ft  Worth.  Stanley,  Spoonts  &  Thompson, 
for  appellee  Texas  &  P.  Ry.  Co. 

CONNER,  O.  3.  Tills  la  an  appeal  from  a 
Judgment  of  dismissal  upon  demurrer  to  the 
petition  of  appellant  against  the  city  of  Ft. 
Worth  and  the  Texas  &  Pacific  Railway 
Company,  claiming  damages  In  large  amount 
on  account  of  a  nuisance  maintained  by  said 
city,  and  In  which  said  railway  company  par- 
ticipated. It  was  alleged.  In  substance,  that 
the  city  of  Ft  Worth  had  "duly  and  legally 
set  apart  and  established  dumping  grounda" 
for  the  d^)oslt  and  burial  of  all  dead  and 
offensive  matter  of  said  city,  about  one-fourth 
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of  a  mile  south  of  plalntifT's  premises,  upon 
which  himself,  wife,  and  six  children  lived; 
that  it  was  provided  by  ordinance,  "duly  en- 
acted," that  all  such  matter  should  be  burned 
or  Interred  upon  said  grounds  "by  the  agents 
and  servants  of  said  city  In  charge  thereof. 
In  such  manner  as  that  It  would  not  be  of- 
fensive"; that  during  the  period  of  the  two 
years  alleged  the  city,  its  agents  and  serv- 
ants, failed  and  neglected  to  obey  the  ordi- 
nance with  reference  to  the  interment  of 
oITensive  matter,  whereby  the  air  and  water 
In  and  about  plaintifTs  home  became  poi- 
soned, and  caused  the  sicluiess  and  expense, 
of  which  complaint  is  made.  It  was  further 
alleged  that  the  Texas  Sc  Pacific  Railway 
Company  had  "permitted"  some  300  dead 
cattle  and  horses,  theretofore  shipped  into  the 
city  and  unloaded  there,  tp  be  removed  from 
its  premises,  and  carried  to,  and  deposited 
upon,  said  dumping  ground,  where  they  were 
left  uncovered  or  insufficiently  buried.  It 
was  charged  that  In  the  reception  of  the  car- 
casses from  the  railway  company  the  city, 
its  servants  and  agents,  acted  for  the  com- 
pany, receiving  compensation  therefor,  and 
that  all  acts  of  the  city.  Its  agents  and  serv- 
ants, of  which  complaint  was  made,  became 
acts  of  the  railway  company.  The  prayer 
was  for  damages  In  the  sum  of  $2,000  against 
the  city  and  railway  company  Jointly,  and  for 
$10,000  against  the  city  alone. 

As  presented  in  appellant's  brief,  the  prin- 
cipal contention  before  us  is  that  there  was 
error  in  the  court's  conclusion  and  judgment 
that  no  cause  of  action  is  stated  as  against 
the  city  of  Ft.  Worth,  which  at  the  times 
named  in  the  petition  was  acting  under  a 
charter  and  with  powers  conferred  by  8i)ecial 
act  of  the  legislature  approved  May  9,  1899. 
We  do  not  find  It  necessary  to  determine  to 
what  extent.  If  at  all,  efFect  shall  be  given 
section  76  of  said  special  act,  which  pro- 
vides that  the  city  in  no  event  is  to  be  held 
liable  for  Injuries  to  persons  or  property  oc- 
casioned in  the  enforcement,  or  attempted 
enforcement,  of  the  ordinances  for  the  pres- 
ervation of  the  health  of  said  city;  for  on  the 
submission  It  was  admitted  before  us,  as 
also  appears  from  the  Judgment  below,  that 
appellant  did  not  allege,  and  in  fact  had  not 
given,  the  notice  in  writing  required  by  the 
following  section  of  the  charter:  "Before 
the  city  of  Ft.  Worth  shall  be  liable  for  any 
damages  of  any  kind,  the  person  claiming 
damages,  or  some  one  for  snch  person,  shall 
give  to  the  city  secretary  or  mayor  notice  In 
writing  of  snch  injury  within  not  to  exceed 
thirty  days  after  the  same  shall  have  been 
received,  stating  In  such  notice  when  and 
how  the  injury  occurred,  and  the  cause  and 
extent  thereof,  and  the  city  shall  not  be  lia- 
ble unless  notice  shall  have  been  given  with- 
in the  time  and  in  the  manner  herein  provid- 
ed."   Page  01,  (  164,  Sp.  Laws  1899. 

If  upon  no  otha  ground,  we  think  the  ad- 
mitted fact,  nnder  the  operation  of  the  sec- 
tion of  the  charter  quoted,  Is  conclusive  in 


favor  of  the  court's  action  upon  the  demurrer 
presented  by  the  city.  City  of  Ft  Worth  v. 
Shero  (Tex.  Civ.  App.)  41  S.  W.  704.  WhUe 
the  section  of  the  charter  construed  In  that 
case  Is  part  of  a  different  act  ot  the  legis- 
lature, It  Is  nevertheless  Identical  with  the 
one  before  ns.  It  was  there  held  that  such 
statutes  are  mandatory,  and  that  the  aver- 
ment and  proof  of  such  notice  as  the  statute 
mentions  are  a  condition  precedent  to  recov- 
ery, and  this  is  well  sustained  by  other  au- 
thority. Engstrom  v.  City  of  Minneapolis 
(Minn.)  80  N.  W.  962;  Bausher  v.  City  of  St 
Paul  (Minn.)  75  N.  W.  746;  Currier  v.  City  of 
Concord  (N.  H.)  44  Atl.  886.  The  power  of 
the  legislature  to  provide  such  safeguards 
and  limitations  of  the  liabilities  of  munici- 
palities to  which  grants  of  political  and  1%- 
Islatlve  power  are  made  must,  we  think,  be 
conceded,  as  the  question  was  necessarily  In- 
volved In  the  Shero  Case,  la  which  writ  ot 
error  was  refused  by  our  supreme  court 
See,  also.  City  of  Sherman  v.  Langham  (Tex. 
Sup.)  42  S.  W.  961;  Lonlslana  t.  Mayor,  etc. 
of  City  of  New  Orleans,  109  U.  S.  285.  3 
Sup.  Ct  211.  27,  li.  Ed.  936;  Luke  v.  City 
of  El  Paso  (Tex.  Civ.  App.)  60  S.  W.  363.  It 
Is  Insisted,  however,  that  this  case  falls 
within  an  exception,  the  contention  behig 
that  where  the  act  of  which  complaint  is 
made  Is  done  by  the  very  ofiScers  of  the 
city  to  whom  notice  Is  to  be  given,  the 
notice  required  by  the  statute  Is  not  neces- 
sary, and  the  case  of  City  of  Houston  v. 
Isaacks,  68  Tex.  116^  8  S.  W.  693,  is  cited 
in  support  of  the  proposition.  The  petition 
avers  that  the  "dumping  grounds"  had  been 
"duly  and  legally  set  apart  and  established." 
and  that  the  city  "duly  and  legally  took 
possession  and  control  thereof' ;  "that  by 
ordinance  duly  enacted,"  all  such  dead  and 
effete  matter  of  which  complaint  la  made 
"should  be  burned  or  Interred  apon  said 
grounds  by  the  agents  and  servants  In 
charge  tbereor*;  "that  all  such  matter  as 
had  been  deposited  thereon  since  the  estab- 
lishment of  said  grounds  had"  "been  so  de- 
posited by  the  said  city  of  Ft  Worth,  lU 
agents  and  servants,  and  under  their  super- 
vision, discretion.  Instruction,  and  control, 
and  they  have  had  full  management  of 
same."  No  complaint  Is  made  of  wrong  or 
negligence  on  the  part  of  the  dty  In  lo- 
cating its  dumping  grounds  at  the  place  it 
did,  or  that  Insufficient  regulations  had  been 
prescribed.  Nor  is  complaint  made  of  the 
fact  that  offensive  matter  was  deposited  on 
said  grounds  for  burial.  The  complaint  is 
that  such  matter  vra.s  not  properly  Interred, 
in  accordance  with  the  regulations.  The 
city,  considered  as  an  entity,  ex  necessitate 
rei,  performa  Its  functions  through  Instm- 
mentalltlee.  The  "management"  and  "con- 
trol" of  the  city  dumping  grounds  must 
therefore,  as  Is  In  effect  alleged,  have  beea 
that  of  the  servants  and  agents  of  the  dty. 
It  is  not  alleged  that  the  city  secretary  or 
mayor   was  guilty  of  any  of  the   wrongs 
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ciuuged,  or  that  the  duties  Involyed  In  the 
due  burial  of  dead  matter  devolved  upon 
them,  or  upon  the  city  council,  or  any  of 
Its  members.  Tbe  city,  through  Its  council, 
appears  to  have  designated  a  proper  place, 
and  to  have  prescribed  suitable  regulations, 
and  the  negligence,  therefore,  of  which  ap- 
pellant complains,  must  be  construed  to  have 
been  that  of  the  servants  and  officers  of 
the  city,  other  than  the  city  secretary  or 
mayor,  such  as  are  usually  designated  and 
employed  to  perform  the  duties  Involved. 
Thla  case,  therefore,  is  distinguishable  from 
that  of  City  of  Houston  v.  Isaacks,  supra. 

What  has  been  said  we  think  in  part  ap- 
plicable to  the  case  presoited  against  the 
appellee  the  Texas  &  Paclflc  Railway  Com- 
pany. It  may  be  conceded  that  no  right  in 
the  railway  company  exists  to  gather  from 
territory  outside  the  city  large  numbers  of 
dead  carcasses,  and  bring  and  deposit  them 
within  the  city.  But  we  think  the  petition 
should  receive  a  reasonable  construction,— 
one  not  leading  to  absurdities.  An  examina- 
tion of  the  special  act  of  the  legislature 
mentioned  discloses  that  the  city  is  given 
"full  power"  to  make  and  provide  for  the 
enforcement  of  regulations  to  prevent  the 
introduction  into  the  city  of  contagious  or 
infectious  diseases,  and  to  make  quarantine 
and  all  other  laws  and  regulations  for  the 
promotion  of  health,  and  we  will  not  assume 
that  this  has  not  been  done,  and  that^the 
pleader  intended  that  the  petition  was  to 
be  construed  as  charging  the  railway  com- 
pany with  a  violation  of  any  such  regula- 
tion, and  of  having  engaged  in  conduct 
senseless  within  itself  and  contrary  to  pub- 
lic good.  The  allegation  tliat  said  dead 
animals  were  brought  into  the  city  seems 
rather  in  the  nature  of  a  mere  Introduction 
of  the  further  fact  of  which  complaint  is 
made,  that  they  were  improperly  interred. 
Appellant  is  not  a  resident  of  the  city.  No 
injurious  consequences  are  alleged  to  have 
resulted  by  reason  of  the  shipment  of  the 
dead  animals.  Into  the  city,  and  bis  cause 
of  action  is  predicated  upon  no  such  ground. 
The  gravamen  of  the  charge  is  that  the  rail- 
way company,  by  failing  to  properly  inter 
the  dead  animals  described,  or  in  acting  to- 
gether with  or  Inducing  the  action  of  the 
servants  of  the  city,  became  responsible  for 
the  consequent  injuries.  Giving  the  petition, 
therefore,  a  reasonable  construction,  we  must 
assume  that  during  the  period  named  in 
the  petition,  and  in  the  ordinary  course  of 
Its  business  as  a  carrier  of  cattle  and  horses, 
some  300  of  such  animals  died  In  shipment, 
and  were  thus  brought  to,  and  deposited  in, 
its  shipping  pens  within  the  city  of  Ft. 
Worth.  If  so,  it  became  its  legal  duty,  as 
alleged,  to  cause  the  removal  and  deposit 
thereof  upon  the  city  dumping  grounds.  No 
right  of  appellant  was  Infringed  in  so  do- 
ing, and  no  liability  arose  because  the  rail- 
way company  obeyed  the  law  in  this  par- 
ticular.   Railway  Co.  v.  Smith  (Tez.  Civ. 


App.)  49  S.  W.  627.  The  fact  that  In  such 
removal  and  deposit  the  company  may  hava 
employed  and  compensated  the  servants  of 
the  city  is  immaterial.  The  acts  of  removal 
and  deposit  were  lawfuL  The  employment 
of  those  servants  of  the  city  whose  duty  it 
was  to  inter  was  not  forbidden  by  law,  and 
tends  perhaps  to  indicate  the  exercise  of  the 
proper  care  on  the  part  of  the  company, 
rather  than  otherwise. 

So  that  we  come  to  the  question  whether 
the  company  became  liable  because  of  the 
negligence  of  the  city  employes  in  failing 
to  bury  or  to  sufficiently  bury  the  dead  car- 
casses mentioned.  It  is  not  specifically 
charged  that  the  company  undertook  the 
burial  of  said  carcasses  through  its  own  serv- 
ants. On  the  contrary,  It  is  alleged  that  the 
city  ordinance  required  the  burial  of  such 
matter  "by  the  agents  and  servants  of  the 
city  in  charge"  of  the  dumping  ground,  and 
we  will  not  aid  the  petition  by  assuming  that 
the  company  did  undertake  the  burial,  al- 
though, in  view  of  the  control  of  the  city 
alleged,  this  fact  would  probably  be  imma- 
terial. The  liability  of  the  company,  there- 
fore, if  any,  must  arise  out  of  the  fact  al- 
leged, that,  with  its  knowledge  and  permis- 
sion, the  city's  servants  disregarded  the  city 
regulations  in  reference  to  buriaL  The 
servants  of  the  city,  by  the  ordinance  al- 
leged, were  invested  with  "full  power  and 
control."  The  duty  was  theirs  alone.  The 
company  having  neither  power  nor  control, 
nor  devolved  duty,  it  was  without  responsi- 
bility. These  are  reciprocal  and  interdepend- 
ent relations.  In  the  very  nature  of  the 
subject,  it  is  proper.  If  not  necessary,  that 
incorporated  cities  shall  assume  control  in 
the  disposition  of  its  refuse  matter,  and  when 
this  has  been  done,  as  here  alleged,  it  can- 
not reasonably  be  insisted  that  the  Individual 
denizen  is  liable  in  damages  for  the  negli- 
gence of  the  city's  servants  in  burying,  or 
In  improperly  burying,  dead  and  ofTensive 
matter  of  any  kind  that  the  citizen  by  or- 
dinance is  required  to  deliver  to  such  city 
servants  for  disposition.  The  consequences 
of  a  contrary  doctrine  would  be  far  reach- 
ing and  startling;  no  authority  in  support 
thereof  has  been  cited,  and  we  decline  to 
assent  thereto.  We  conclude  that  the  de- 
murrers were  properly  sustained,  and  the 
judgment  la  therefore  affirmed. 


DUCK  T.  ST.  LOUIS  &  S.  W.  RT.  CO. 

(Court  of  Civil  Appeals  of  Texas.  June  1, 
1901.) 

CARRIERS-PILTHT  CARS— PASSBNQBRS-CON- 
DOCT  —  INDECENT  LANGUAGE  —  COMPANY'S 
UABILITT— EVIDENCE!— ADMISSIBUilTT  —  IN- 
STRUCTIONS. 

1.  Where  plaintiff  sued  for  injuries  occasion- 
ed by  his  wife  and  child  being  compelled  by  de- 
fendant to  ride  in  a  cold,  filthy  car,  in  com- 
pany with  passengers  who  used  vile  and  inde- 
cent langnage,  the  exclusion  of  testimony  of 
a  passenger  that  the  cars  were  crowded   and 
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Uncomfortable,  and  that  some  of  the  pasaengen 
were  swearing  and  drinking,  on  the  gronnd  that 
it  was  not  shown  that  plaintiS'a  wife  was  in 
the  same  car  with  the  witness,  was  erroneoua, 
since  the  testimony  referred  to  all  the  cars  in 
the  train. 

2.  In  an  action  against  a  railway  company 
for  compelling  plaintiff's  wife  and  child  to  ride 
in  a  cold,  filthy  car,  the  court,  in  the  absence 
of  an  admission  that  the  defendant  was  a  com- 
mon carrier,  should  have  pven  a  charge  to  that 
effect,  without  submitting  the  question;  Oinst. 
art  10,  i  2,  declaring  that  railroad  companies 
are  common  carriers. 

3.  A  charge  that  if  plaintiff's  wife  and  chil- 
dren were  received  by  the  defendant  railway 
company  as  passengers,  and  the  weather  was 
cold,  and  defendant  failed  to  properly  heat  the 
cars,  and  that  by  reason  thereof  plaintiff's  wife 
and  child  were  made  sick,  and  that  plaintiff, 
as  a  result  of  said  sickness,  was  required  to 
spend  money  for  medical  treatment,  the  jury 
should  find  for  plaintiff,  was  erroneous,  in  re- 
quiring the  jury  to  find  that  both  the  wife  and 
child  were  sick,  in  order  to  warrant  a  recov- 
ery. 

4.  Where  plaintiff  sued  for  damages  occasion- 
ed by  defendant  compelling  his  wife  and  child 
to  ride  from  O.  to  T.  bi  a  filthy  car,  in  com- 
pany with  passengers  who  were  swearing  and 
drinking,  and  there  was  no  evidence  that  there 
was  any  swearing  or  drinking  after  the  train 
left  T.,  a  charge  that  the  jury  ahonld  not  oon- 
sider  any  testimony  which  tended  to  show  that 
plaintiff's  wife  and  child  were  carried  in  a  car, 
after  leaving  T.,  where  there  was  cursing  and 
drinking,  was  erroneous,  as  not  warranted  by 
the  facts. 

Appeal  from  district  coort,  Hunt  county; 
J.  T.  Jones,  Special  Judge. 

Action  by  C.  A.  Duck  against  the  St  Louis 
&  Southwestern  Railway  Company.  From 
a  judgment  in  favor  of  defendant,  plalntlS 
appeals.    Reversed. 

Wynn  &  Stames  and  Lee  A.  Clark,  for  ap- 
pellant Perkins,  Oilbert  &  Perkins,  for  ap- 
pellee. 

BOOKHOUT,  J.  This  Is  a  suit  Instltnted 
by  the  appellant  against  the  appellee  railway 
company  to  recover  damages  alleged  to  bare 
been  sustained  by  his  wife  wliile  a  passenger 
on  appellee's  train,  by  reason  of  a  crowded, 
cold,  uncomfortable,  and  filthy  condition  of 
tbe  cars  in  which  she  and  her  child  were  com- 
pelled to  ride,  and  the  disorder  and  indecent 
conduct  of  certain  male  passengers  on  the 
train.  It  was  alleged  that,  by  reason  of  tbe 
cars  not  being  properly  heated  and  kept 
warm,  one  of  his  children  was  made  sick, 
which  caused  him  to  expend  money  for  med- 
ical attention  for  such  child.  It  was  spedflc- 
ally  alleged  that  the  sickness  was  brought  on 
by  the  uncomfortable  condition  of  the  car  in 
which  it  rode.  The  petition  alleged  that  his 
wife  contracted  a  cold  and  fever,  and  was 
sick  for  a  period  of  10  days,  during  which 
time  she  was  confined  to  her  room,  to  her 
damage  In  the  sum  of  $500.  He  further  al- 
leged that  she  suffered  great  mental  and 
physical  pain  and  anguish  because  of  the 
filthy  condition  of  the  car,  and  of  the  conduct 
of  certain  passengers  thereon.  The  defend- 
ant answered  by  general  deulal  and  by  spe- 
cial answer,  admitting  It  was  a  common  car- 


rier, and  specially  answering  that  It  had  been 
customary  for  years  to  gire  cheap  excursion 
rates  for  the  Christmas  holidays  to  the  old 
states,  which  have  become  {wpnlar  and  are 
generally  patronised;  that  many  of  said  pa- 
trons are  from  rural  districts,— people  who 
perform  manual  labor,  and  carry  with  them 
thetr  provisions,  and  conduct  tbemselTes  as 
sudi  people  usually  do,  which  is  in  no  wise 
Improper;  that  It  may  be  true  that  occadon- 
ally  some  one,  being  elated  with  the  trip  and 
the  happiness  of  the  season,  will  speak  above 
the  ordinary  tone,  and  do  something  that 
might  be  charged  by  very  sensitive  peoirie  to 
be  improper,  but  that  of  this  the  law  does 
not  make  defendant  the  Judge,  and  it  never 
had  Its  attention  called  to  anything  0iat  in 
any  manner  prevented  such  persons  from 
having  the  right  to  be  trauqiorted  as  passen- 
gers; that  it  started  its  cars  dean,  and  had 
them  looked  after  and  cleaned  at  proper  dis- 
tances, and  kept  them  in  proper  condition 
and  properly  heated;  that,  at  the  time  of  tbe 
sale  of  the  ticket  to  Mrs.  Du(A,  she  and  plain- 
tiff bad  full  knowledge  of  the  facts,  and  ss 
to  the  number  of  persons  that  usually  went 
on  such  excursions,  and  so  undertook  the 
Journey;  and  that  defendant  ezerdsed  due 
and  proper  care  for  the  comfort  of  plalntlirs 
wife,  etc.  The  case  was  tried  before  a  Jury, 
and  resulted  In  a  verdict  and  Judgment  for 
the  pillway  company.  From  this  Judgment 
plaintifT  has  prosecuted  an  appeal  to  this 
court 

1.  It  is  contended  that  the  court  eired  in 
excluding  the  testimony  of  plalntiCTs  witness 
T.  L.  Parry,  wherein  said  witness  purported 
to  testify  that  he  was  a  passenger  on  the 
train  In  question,  and  went  through  the  train, 
trying  to  find  a  seat  for  his  family;  that  the 
train  was  crowded;  that  the  cars  were  cold, 
uncomfortable,  and  filthy;  that  aome  of  the 
passengers  were  cursing,  swearing,  and  smok- 
ing. This  testimony  was  excluded  because  it 
was  not  shown  that  plalntifTs  wife  was  on 
the  same  car  with  witness.  Tills  objection  is 
not  tenable.  The  testimony  referred  to  all 
the  cars  In  the  train.  The  defendant  had  In- 
troduced evidence  that  the  cars  were  warm, 
and  the  conductor  testified  he  knew  of  no 
misconduct  on  the  part  of  any  of  the  passen- 
gers. The  testimony  excluded  was  directly 
in  rebuttal  of  defendant's  testimony. 

2.  The  defendant  admitted  that  It  was  a 
common  carrier.  In  the  absence  of  such  ad- 
mission, the  court  should  have  charged  the 
Jury  that  defendant  was  a  common  carrier, 
without  submitting  to  the  Jury  as  an  issue 
tbe  question  as  to  wheOier  the  defoidant 
was  a  common  carrier.  Tbe  constitution 
makes  a  railway  company  a  common  carrier. 
Section  2,  art  10,  Const 

8.  Complaint  is  made  of  the  fbllovring  para- 
graph of  the  court's  charge:  "If  you  believe 
from  the  evidence  that  the  defendant  on  at 
before  the  19th  day  of  December,  1800,  was  a 
common  carrier  of  passengers  for  hire  be- 
tween the  cities  of  Greenville  and  Texar- 
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kuia,  Texas,  and  that  plaintiff's  wife  and  | 
chUdrea  became  and  were  accepted  and  re- 
ceived by  defendant  company  as  pasaengers 
tor  transportation  between  said  points,  and 
that  the  weather  on  such  occasion  was  cold 
and  disagreeable,  and  that  it  was  reasonably 
necessary  for  the  comfort  and  welfare  of 
plalntlfT's  said  wife  and  children  that  the 
car  or  cars  in  which  they  rode  or  were  re- 
qaired  to  ride  should  have  been  heated  and 
warmed,  and  that  said  vehicle  in  which  they 
rode  or  were  required  to  ride  was  adapted 
to  such  an  accommodation,  and  that  defend- 
ant failed  to  properly  heat  and  warm  said 
car  or  cars,  and  that  by  reason  thereof 
plaintiff's  wife  and  child,  Warren,  were  made 
sick,  and  if  you  further  believe  that  plaintiff, 
as  a  result  of  said  sickness,  was  required 
and  compelled  to  spend  money  for  the  medic- 
al treatment  of  them,  then  you  will  find  for 
plaintiff  such  a  sum  as  was  reasonably  ez- 
I>ended  by  him  in  such  treatment"  This 
charge  is  subject  to  the  criticism  that  the 
jury  are  required  to  hnd  that  plaintiff's  wife 
and  cblld,  Warren,  were  both  made  sick,  and 
that  he  was  required  and  compelled  to  spend 
money  for  the  medical  treatment  of  both  of 
them,  before  he  could  recover  for  medical 
treatment  and  medicines.  This  was  error. 
If  plalntUTs  wife  and  child,  Warren,  either 
or  both,  were  made  sick,  and  he  was  com- 
pelled to  expend  money  for  the  treatment  of 
either  or  both  of  them,  he  was  entitled  to  re- 
cover the  amount  so  expended. 

4.  Complaint  Is  made  of  the  action  of  the 
court  In  giving  the  following  special  charge 
at  the  request  of  the  defendant:  "Yon  are 
instructed  that  yon  are  not  to  consider  any 
testimony,  if  there  is  such,  which  tends  to 
show  that  plaintlfTs  wife  and  child,  Warren, 
were  carried  in  a  car,  after  leaving  Texar> 
kana,  where  there  was  cursing  and  swearing 
by  the  passengers,  or  where  other  passengers 
used  obscene  and  indecent  language  and  in- 
dulged in  smoking  and  drinidng."  This 
charge  was  not  called  for  nnder  the  facts  of 
fbe  case.  There  was  no  evidence  that  there 
was  cursing  or  swearing  or  any  improper 
conduct  on  the  part  of  the  passengers  after 
leaving  Texarkana.  The  main  charge  re- 
stricted the  jury  to  damage  caused  by  de- 
fendant's failure  to  keep  the  cars  properly 
heated,  and  to  the  improper  conduct  of  other 
pas8en;;ers  between  OreenvUIe  and  Texar- 
kana. For  the  errors  Indicated  In  the  first 
and  third  paragraphs  of  this  opinion,  the 
judgment  will  be  reversed,  and  the  cause  re- 
manded. 


HARVEY  V.  PETTY  et  al. 

(Conrt  of  Civil   Appeals   of  Texas.     April   6, 

1901.) 

rUBLlC  LANDS— SALB  OF  LAND  CBRTIFICATB. 

A  valid  sale  of  an  unconditional  land  certifi- 
cate by  the  administrator  of  the  estate  of  the 
owiMi  thereof  is  anfflcient  to  ^ass  title  thereto 
to  the  purchaser,  and  he  acquires  title  to  land 


subsequently  patented  by  virtue  of  an  nnlocated 
balance  certibcate  issued  to  cover  an  unlocated 
balance  of  the  number  of  acres  stated  in  the 
certificate  so  sold. 

Error  from  district  court.  Hill  county;  3. 
M.  Hall,  Judge. 

Action  by  h.  J.  T.  Harvey  against  3.  R. 
Petty  and  others.  From  a  judgihent  for  de- 
fendants, plaintiff  brings  error.    AtUrmed. 

T.  S.  Smitli,  H.  P.  Brown,  Ramsey  &  Odell, 
and  Nelson  Phillips,  for  plaintiff  in  error. 
W.  0.  Morrow,  T.  P.  Works,  L.  A.  Carlton, 
and  A.  P.  McKinnon,  for  defendants  in  er- 
ror. 

RAINEY,  0.  3.  This  Is  an  ordinary  action 
of  trespass  to  try  title  to  two  tracts  of  land 
situated  in  Hill  county,  known  as  the  "Jona- 
than Blair  56-acre  Survey,"  and  a  portion  of 
what  is  known  as  the  "Jonathan  Blair  HO- 
acre  Survey."  The  Texas  Building  &  Loan 
Association,  one  of  the  defendants,  entered 
Its  disclaimer,  upon  which  It  was  discharged. 
The  plaintiff  dismissed  as  to  the  Missouri, 
BCansas  &  Texas  Railway  Company  of  Texas, 
another  of  the  defendants.  The  other  de- 
fendants respectively  pleaded  not  guilty,  stat- 
ute of  5  and  10  years'  limitation,  improve- 
ments In  good  faith,  and  stale  demand. 
Plaintiff,  by  supplemental  petition,  pleaded 
her  coverture,  and  rents  in  set-off  to  defend- 
ants' claims  of  Improvements.  Certain  par- 
ties intervened,  alleging  that  they  were  en- 
titled to  recover  the  land  in  controvetsy,  etc. 
Judgment  was  rendered  for  defendants,  and 
the  plaintiff  alone  sued  out  a  writ  of  error, 
and  the  main  issue  presented  is,  who  was 
the  owner  of  the  certificate  by  vlrtne  of 
which  the  land  in  controversy  was  patented? 
The  land  was  patented  on  the  13th  day  of 
November,  1872,  to  Jonathan  Blair,  his  heirs 
and  assigns.  Both  patents  recite:  "Being 
part  of  the  land  be  was  entitled  to  by  virtue 
of  certificate  No.  2686/2787  Issued  by  S. 
Crosby,  Comr.  Genl.  Land  Ofllce,  to  Jona- 
than Blair,  for  320  acres,  dated  February 
14th,  1853,  for  the  Unl.  Bal.  of  Cert  No.  4. 
class  3rd,  issued  by  the  Board  of  Land 
Oomr.  of  Fayette  county  to  the  said  Jona- 
than Blair,  dated  July  5,  1851."  The  evi- 
dence shows  that  Jonathan  Blair  was  the 
father  of  Jonathan  E.  Blair,  who  was  the 
first  husband  of  plaintiff  in  error,  L.  J.  T. 
Harvey.  Jonathan  Blair  had  other  children, 
whom  it  Is  unnecessary  to  mention.  Jona- 
than Blair,  at  his  death,  was  the  owner  of  an 
unconditional  640-acre  certificate.  His  es- 
tate was  administered  upon  by  the  probate 
conrt  of  Fayette  county,  Tex.,  and  at  a  sale 
duly  made  by  the  administrator  of  said  es- 
tate Jonathan  B.  Blair  was  the  purchaser  of 
said  640-acre  certificate,  and  became  the 
owner  thereof.  Subsequently,  on  November 
12,  1S43,  Jonathan  E.  Blair  died,  at  that 
time  still  owning  said  certificate.  His  estate 
was  duly  administered,  and  at  a  sale  duly 
made  by  the  administiator  thereof  said  cer- 
tificate was  duly  sold,  and  James  E.  Blair 
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became  the  pnrcbaser  thereof,  and  the  land 
In  controversy  was  located  by  virtue  of  a 
320-acre  nnlocated  balance  certificate  Issued 
by  the  commiSBloner  of  the  general  land 
office  to  cover  the  unlocated  balance  of  said 
640-acre  certificate.  The  defendants  bold 
such  title  as  James  K.  Blair  bad  In  and  to 
the  land.  The  plaintifT  In  error  makes  vari- 
ous  assignments  of  error  as  to  the  admission 
of  testimony,  to  the  charge  of  the  court,  and 
the  refusal  to  g^ve  q>eclal  charges.  After 
a  careful  consideration  of  the  various  errors 
assigned,  vre  have  reached  the  conclusion 
that  no  material  error  was  committed  by 
the  court,  and  hold  said  assignments  should 
be  overruled.    The  Judgment  Is  affirmed. 


MILIiBR  y.   CRAWFORD  INDBPBNDB3NT 
SCHOOL  DIST. 

(Court  of  Civil   Appeals  of  Texas.    June  26, 
1901.) 

SCHOOLS   AND   SCHOOL  DISTRICTS  —  SPECIAL 
TAX— RBJCOVKRT— PLEADING— SUFFI- 
CIENCY OF  PBTITION. 

1.  In  a  suit  to  recover  a  special  tax  assessed 
against  defendant's  real  estate  tor  a  special  pur- 
pose within  a  given  territory,  comprising  only 
a  portion  of  a  county,  a  petition  is  insufficient 
which  fails  to  allege  that  the  real  estate  involv- 
ed was  within  the  limits  of  such  particular  ter- 
ritory. 

2.  A  petition  alleging  that  the  taxes  sued  for 
were  legally  levied  and  assessed  is  insufficient, 
as  averrmg  the  pleader's  conclnsion,  rather  than 
the  facts  showing  the  correctness  of  such  conclu- 
sion. 

8.  Since,  to  be  qualified  to  vote  at  an  elec- 
tion held  to  determine  whether  a  special  school 
tax  shall  be  levied,  the  person  must  not  only 
be  qualified  to  vote  in  general  elections,  but 
be  a  taxpayer  within  the  district,  a  petition  al- 
leging that  in  such  an  election  no  one  was  al- 
lowed to  vote  except  qualified  voters  and  those 
who,  in  addition  to  such  qualification,  were  int>p- 
erty  taxpayers,  is  insiiffl'cient,  as  it  does  not  al- 
lege that  they  were  taxpayers  within  the  dis- 
trict. 

Appeal  from  district  court,  McLennan 
county;   John  O.  Winter,  Special  Judge. 

Action  by  the  Crawford  independent 
school  district  against  Thomas  H.  Miller. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appealSL    Reversed. 

Jenkins  &  Harrison,  for  appellant. 

KEY,  J.  Suit  by  the  Crawford  indepoid- 
ent  school  district  to  recover  from  the  de- 
fendant Thomas  H.  Miller,  a  sum  of  money 
alleged  to  be  due  as  taxes  for  the  support 
of  the  public  free  schools  in  said  district  for 
the  year  1898,  and  to  foreclose  tax  Hen  on 
certain  lands  described  In  the  plaintiff's  pe- 
tition. The  defendant  answered  by  general 
and  special  exceptions  and  general  denial. 
There  was  a  nonjury  trial,  resulting  in  favor 
of  the  plaintiff,  and  the  defendant  has  ap- 
pealed. 

On  account  of  the  public  interest  Involved, 
the  case  has  been  recently  advanced  and 
submitted  in  this  court,  and  we  have  given 


it  such  attention  as  the  limited  time  before 
adjournment  would  permit  It  involves  a 
constitutional  question,  and  for  that  reason 
may,  and  doubtless  will,  be  carried  to  the  su- 
preme court  for  final  decision.  Hence  we 
content  ourselves  with  merely  stating  onr 
reasons  for  reversing  the  Judgment  over- 
ruling  witbout  further  comment  tbe  assign- 
ments raising  other  questions. 

The  suit  Is  to  recover  a  special  tax  assess- 
ed for  a  special  purpose  within  a  given  ter- 
ritory, comprising  a  portion  only  of  a  coun- 
ty. It  is  alleged  that  the  tax  was  assessed 
upon  certain  real  estate,  and  in  order  to 
show  that  such  assessment  was  legal,  and 
liability  for  the  payment  of  the  tax  existed. 
It  was  necessary  for  the  plaintiff  to  allege 
that  the  real  estate  involved  was  within  the 
limits  of  the  territory  referred  to.  This  the 
petition  wholly  falls  to  do,  and  for  this  rea- 
son appellant's  general  demurrer  should  have 
been  sustained.  Cooley,  Tax'n,  p.  159.  It 
is  true,  the  petition  alleges  that  the  taxes 
sued  for  were  legally  and  duly  levied  and 
assessed,  but  that  Is  merely  the  averment  of 
the  pleader's  conclusion,  and  not  an  allega- 
tion of  facts  showing  tbe  correctness  of  sucb 
conclusion.  Millican  r.  McNdl,  92  Tex.  400, 
49  8.  W.  219. 

We  are  also  disposed  to  sustain  appellant's 
third  special  exception  to  tbe  plalntiifs  pe- 
tition. To  be  qualified  to  vote  at  an  elec- 
tion held  for  tbe  purpose  of  determining^ 
whether  or  not  a  special  school  tax  shall 
be  levied,  the  person  voting  must  not  only 
be  qualified  to  vote  in  general  elections,  bat 
must  also  be  a  property  taxpayer  within  tbe 
district  Tbe  petition  alleges  that  an  Sec- 
tion was  held  for  the  purpose  referred  to, 
and  that  no  one  was  allowed  to  vote  "ex- 
cept qualified  voters  under  tbe  law,  and 
those  who,  in  addition  to  said  qualification, 
were  property  taxpayers,  as  shown  by  the- 
last  assessment  rolls."  But  It  does  not  al- 
lege that  they  were  property  taxpayers  with- 
in the  district.  Cooley,  Tax'n,  pp.  257,  334^ 
Judgment  reversed,  and  cause  remanded. 


HOUSTON  ft  T.  O.  RY.  CO.  v.  M088.t 

(Court  of   Civil   Appeals   of   Texas.    May  22, 
1901.) 

CARRIERS  —  RAILWAYS  —  INJURY  TO  PASSBN- 
OERS  — TIME  TO  ALIQHT  —  PLEADING  —  IN- 
STRUCTIONS—CONTRIBUTORY    NEGLIGENCE. 

1.  In  an  action  against  a  railway  company 
for  injnries  received  by  a  passenger  in  alighting 
from  a  train,  an  allegation  in  the  petition  that 
"the  car  was  neftligently  and  carelessly  put  in 
motion"  was  sufficient  to  admit  proof  that  "the 
car  gave  a  jerk"  when  plaintiff  was  in  the  act 
of  alighting. 

2.  In  an  action  against  a  railway  company  for 
Injuries  reoeived  by  a  passenger  in  alighting 
from  a  train,  a  charge  that  the  company  mast 
stop  its  trains  at  stations  a  sufiBcient  length  of 
time  to  allow  the  passengers  to  alight  with  safe- 
ty was   not  erroneous,   as  omitting  the  word 
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"reasonably"  before  the  word  "sufficient,"  where 
the  omiBsion  was  supplied  by  a  subsequent  part 
of  the  instruction. 

3.  An  instruction  making  it  negligence  per  se 
for  a  passenger  to  attempt  to  alight  from  a 
moving  train  was  properly  refused,  as  a  charge 
on  the  weight  of  evidence;  the  question  of  negli- 
gence being  for  the  jury. 

4.  Where  an  instruction,  In  connection  with 
other  portions  of  the  charge,  presented  the  issue 
as  favorably  to  defendant  as  it  was  sought  to 
be  presented  in  the  special  charge  requested, 
there  was  no  error  in  refusing  the  request. 

Appeal  from  Ltmestone  coonty  court;  A. 
J.  Harper,  Judge. 

Action  by  T.  B.  Moss  against  the  Houston 
&  Texas  Central  Railway  Company.  From 
a  Judgment  in  favor  of  the  plaintiff,  defend- 
ant appeals.    Affirmed. 

This  suit  was  brought  by  the  appellee 
against  appellant  to  recover  damages  for 
personal  Injuries  alleged  to  have  been  in- 
flicted by  the  negligence  of  the  latter.  The 
appellee,  plaintlir  below,  alleged  In  bis  peti- 
tion that  he  was  a  passenger  upon  defend- 
ant's train  going  from  Mexla  to  Wortham; 
that  when  the  train  reached  the  station  last 
named  it  did  not  remain  stationary  a  reason- 
ably sufficient  length  of  time  for  him  to 
alight  therefrom  with  safety;  that  when  it 
stopped  he  left  his  seat  with  bis  little  girl, 
and  went  oat  of  the  car  on  to  the  steps  to 
get  off;  that,  when  he  was  in  the  act  of  get- 
ting off,  the  train  was  negligently  and  care- 
lessly put  In  motion,  and  while  In  the  act  of 
stepping  off  the  car,  and  without  any  fault 
or  negligence  on  his  part,  but  through  the 
negligence  and  carelessness  of  defendant's 
employes  In  operating  the  train,  be  was 
thrown  violently  against  the  ground,  and  re- 
ceived his  injuries.  The  defendant  answered 
by  a  general  denial  and  a  plea  of  contribu- 
tory negligence.  The  case  was  tried  before 
a  Jury,  and  Judgment  rendered  against  the 
railway  company  for  $1S0. 

Doyle  &  Bradley,  for  appellant. 

XEILL,  J.  (after  stating  the  facta).  1; 
The  allegation  in  plaintiff's  petition,  that 
"the  car  was  negligently  and  carelessly  put 
in  motion,"  was  sufficient  to  admit  proof 
"that  the  car  gave  a  Jerk"  when  plaintiff 
-was  In  the  act  of  alighting  therefrom. 
Therefore  the  court  did  not  err  In  admitting 
such  evidence,  nor  In  refusing  to  instruct 
the  Jury,  upon  the  request  of  appellant,  that 
there  was  no  allegation  in  the  petition  that 
the  train  was  negligently  pat  In  motion,  and 
not  to  consider  such  testimony. 

2.  It  Is  complained  that  the  court  erred 
In  Instructing  the  Jury  "that  It  is  the  duty 
of  the  railway  to  stop  at  stations  a  sufficient 
length  of  time  to  allow  its  passengers  to 
alight  with  safety,  upon  the  ground"  that 
it  omits  the  word  "reasonably"  before  the 
word  "sufficient"  This  alleged  error  of 
omission  occurs  in  the  first  part  of  the 
charge,  where  general  principles  of  law  are 
sought  to  be  announced;  but  in  a  subaequent 


portion  of  the  charge,  wherein  the  law  Is 
applied  to  the  facts,  the  Jury  are  told,  be- 
fore they  can  find  for  plaintiff,  they  must 
believe  from  the  evidence  that,  after  the 
train  reached  the  station  of  Wortham,  the 
employes  In  charge  negligently  failed  to  stop 
It  a  reasonably  sufficient  length  of  time  to 
allow  plaintiff  to  leave  and  alight  therefrom 
In  safety.  This  lenders  the  charge  free  from 
the  objection  urged. 

3.  Special  charge  No.  3,  the  failure  of 
which  to  give,  at  the  request  of  appellant,  is 
assigned  as  error,  is  upon  the  weight  of  evi- 
dence, In  that  it  makes  the  attempt  of  a  pas- 
senger who  has  reached  his  destination  to 
alight  from  a  moving  train  negligence  iter  se, 
whereas  it  is  w^I  settled  that  the  question 
of  negligence  under  such  facts  is  one  for  the 
Jury. 

4.  In  Its  charge  the  court  instmcted  the 
Jury:  "Contrlbntory  negligence  is  the  doing 
an  act  by  the  person  complaining  of  injury 
which  a  prudent  man  would  not  have  done 
under  similar  drcomstances,  that  contributed 
to  the  injury,  and  but  for  which  act  on  the 
part  of  the  person  injured  such  injury  would 
not  have  occurred."  There  is  nothing  in  this 
definition  of  which  the  appellant  has  any 
right  to  complain.  It,  in  connection  with  the 
other  portion  of  the  charge,  presents  the  Is- 
sue of  contributory  negligence  as  favorably 
to  appellant  as  it  was  sought  to  be  present- 
ed In  the  special  charge  asked  by  its  coun- 
sel. 

6.  The  evidence  upon  every  essential  Issue 
fully  supports  the  verdict  The  Judgment  Is 
afflmed. 


TEXAS  &  P.  RY.  CO.  ▼.  DICK. 
(Court  of  Civil  Appeals  of  Texas.    May  4, 1001.) 

CARRIER  AND  PASSENGER— TERMINATION  OP 
RELATIONSHIP— ASSAULT— UABILIT7. 
A  passenger  on  a  railway  train  remains 
such  after  alighting  therefrom,  and  while  on  the 
depot  premises  of  the  company,  for  a  period  of 
time  reasonably  necessary  to  enable  him  to 
leave  the  premises,  and  is,  therefore,  entitled 
to  the  protection  of  the  company's  agents  and 
servants  from  the  assaults  of  third  persons 
during  such  time. 

Appeal  from  district  court,  Parker  county; 
J.  W.  Paterson,  Judge. 

Action  by  Harvey  Dick  against  the  Texas 
&  Pacific  Railway  Company.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  apjteals. 
Affirmed. 

Bidwell  &  Stennis,  for  appellant  Barry 
W.  Kuteman,  Jas.  C.  Wilson,  and  A.  B.  Flan- 

ary,  for  appellee. 

HUNTER,  J.  This  suit  was  brought  by 
Harvey  Dick  against  the  appellant  railroad 
company  to  recover  damages  for  an  assault 
and  battery  committed  on  the  plaintiff  on 
its  station  and  depot  grounds,  while,  as  he 
alleges,  the  relation  of  passenger  and  car- 
rier existed  between  him  and  the  company. 
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The  defense  was  a  general  denial.  The  ver- 
dict and  Judgment  In  the  district  court  went 
against  the  company  for  |800,  and  It  has  ap- 
pealed. 

The  evidence  tended  and  was  sufDclent  to 
establish  that  on  the  16th  day  of  January, 
1.900,  Harvey  Dick,  who  was  a  merchant  do- 
ing business  at  Mlllsap,  Tex.,  bought  a  ticket 
from  A-  O.  Grammar,  the  defendant's  sta- 
tion agent  at  MlUsap,  to  go  to  Weatherford, 
a  distance  of  10  miles,  and  Informed  the 
agent  that  be  would  return  on  the  night  pas- 
senger train  which  arrived  at  MlUsap  about 
11  o'clock.  He  was  a  passenger  on  the  re- 
tornlng  night  train,  and  upon  alighting  from 
this  train  at  about  11:30  o'clock  that  night 
he  walked  along  a  graveled  way  about  10 
feet  wide,  which  lay  between  the  railroad 
track  where  the  train  was  standing  and  the 
elevated  plank  platform  surrounding  the  de- 
pot and  station  house,  a  distance  of  about 
60  or  70  feet,  when  he  reached  the  station 
house.  In  front  of  this,  Mr.  Grammer,  the 
agent,  and  the  train  porter  were  loading  into 
the  train  some  trunks,  and  partially  obstruct- 
ed the  gravel  walk,  when  he  set  down  his 
grip,  and  assisted  Mr.  Grammer  In  patting 
on  a  large  trunk.  He  then  picked  up  his 
grip,  and  continued  his  walk  homeward.  He 
walked  along  west  on  this  gravel  way  about 
120  feet  to  the  west  end  of  the  elevated  plat- 
form, where  his  path  of  exit  crossed  the  ap- 
pellant's tracks  and  right  of  way,  and  con- 
tinued over  a  pair  of  steps  which  surmount- 
ed the  north  fence  inclosing  the  depot 
grounds.  Near  the  end  of  this  platform,  one 
Barney  Bills,  a  brother  of  the  agent's  wife, 
overtook  and  passed  him,  and  as  he  did  so 
asked  him  If  he  was  Harvey  Dick,  and,  up- 
on his  answering  in  the  affirmative,  Ellis 
struck  him  in  the  face  with  brass  knuckles, 
or  some  hard  substance,  knocking  him  down, 
and  rendering  him  unconscious,  and  in  a  most 
cowardly  and  brutal  manner  Jumped  on  him, 
and  continued  to  beat  his  face  until  it  was 
horribly  and  shamefully  bruised  and  lacer- 
ated. Mr.  Grammer  was  standing  on  this 
graveled  way  in  plain  view  of  the  parties, 
the  night  being  almost  as  bright  as  day, 
when  one  of  the  passengers  remarked.  In 
his  presence  and  hearing,  that  the  fight  was 
going  on.  He  did  not  attempt  to  inter- 
fere or  go  near  them,  but  called  out  loudly, 
"Boys,  stop  that  fighting!"  and  passed  up 
the  steps  to  the  platform  and  into  his  office, 
but  soon  came  out  again,  when  the  plaintiff, 
wounded  and  bleeding,  in  a  semiconscious 
condition,  had  reeled  and  clambered  to  the 
platform,  where  he  was  sustaining  himself 
by  holding  onto  the  planks  thereof,  and  was 
calling  to  the  agent  for  help.  The  agent  went 
to  him,  and  carried  him  home,  and  sent  for  a 
doctor,  who  dressed  and  sewed  up  his  wounds; 
but  for  more  than  a  month  he  was  unable  to 
do  work  of  any  consequence  at  his  business. 
His  physical  suffering  and  his  humiliation 
at  being  beaten  in  such  a  manner  fully  war- 
ranted the  amount  of  the  verdict.    The  evi- 


dence further  established  that  tbe  party  who 
made  this  cowardly  assault  was  not  a  cid- 
een  of  Texas,  but  was  visiting  the  agenf  s 
family,  together  with  a  oonsln  named  Pink 
Ellis,  from  Missouri;  and  that  they  depart- 
ed the  state  that  night  in  some  mysterious 
way  for  their  native  land,  and  have  not 
been  seen  In  Texas  since,  though  much 
sought  after.  It  further  tended  and  was 
Bufflcleat  to  establish  that  A.  0.  Grammer, 
the  station  agent,  knew  that  the  assault 
would  likely  be  made  that  night,  If  he  did 
not  Instigate  It:  and  he  took  no  steps  what- 
ever to  prevent  It,  nor  to  Interfere  to  pro- 
tect the  plaintiff  after  It  was  began.  He 
admits  that  his  feelings  were  nnklnd  to- 
wards Harvey  Dick,  and  had  been  for  some 
time.  Harvey  Dick  and  Barney  Ellis  did 
not  know  each  other,  had  never  spoken  to 
each  other,  and  there  was  no  cause  for  111 
feelings  between  them.  The  evidence  es- 
tablished that  Harvey  Dick  was  still  on 
the  depot  grounds  and  premises  when  the 
assault  was  made,  though  making  his  depar- 
ture therefrom,  and  was,  consequently,  en- 
titled to  the  protection  due  frmn  a  common 
carrier  to  its  passengers. 

The  principal  contention  of  the  able  conn- 
sel  for  appellant  is  that,  at  the  time  and 
place  the  assault  was  made,  Harvey  Dick 
was  not  a  passenger,  but  had  ceased  to  be 
such  when  he  alighted  from  the  train,  and 
was,  therefore,  not  entitled  to  the  protection 
of  the  carrier's  agents  and  aervanta  from  the 
assaults  of  third  persuis  not  agents  or  serv- 
ants of  the  company.  This  point  is  raised 
in  several  ways,  but  sharply  upon  the  charge 
of  the  court,  and  In  special  charges  asked 
by  the  defendant  and  refused  by  the  court. 
The  court's  charge  was  as  follows:  "If  you 
believe  from  ttie  evidence  that  the  plaintiff 
had  paid  for  transportation  from  Weathei^ 
ford  to  Mlllsap  over  the  road  of  defendant, 
and  bad  taken  passage  on  one  of  defend- 
ant's passenger  trains  from  Weatherford 
to  Millsap,  then  plaintiff  was  a  passenger  of 
the  defendant  while  on  said  train,  and  for 
a  reasonable  time  after  alighting  therefrom, 
and  while  on  the  premises  of  the  defendant 
prepared,  for  ingress  and  egress  of  its  pas- 
sengers; and  by  'reasonable  time,'  as  here- 
in used.  Is  meant  such  time  as  is  reasonably 
necessary  to  enable  one  to  leave  the  grounds 
of  the  defendant  after  alighting  from  its 
train.  If  you  find  and  believe  that  the 
plaintiff  was  a  passenger  of  the  defendant, 
and  if  you  believe  that  while  such  passen- 
ger he  was  assaulted  by  some  one  with  brass 
knuckles,  or  other  bard  substance,  while  up- 
on the  depot  premises  of  the  defraidant  at 
Millsap,  Texas,  and  If  you  believe  such  as- 
sault was  made  on  the  premises  of  [mean- 
ing, evidently,  "in  the  presence  ofT  or  with 
the  knowledge  of  A.  C.  Grammer,  and  if  yoo 
believe  the  said  Grammer  was  the  station 
agent  of  the  defendant  at  said  station  of  Mill- 
sap, and  if  yon  believe  the  said  Grammer 
negligently  failed  to  protect  or  defend  tks 


Digitized  by 


Google 


Tex.) 


BOOEBS  T.  MULLEN. 


897 


plaintiff  from  snch  asBsnlt,  and  if  yon  be- 
lieve the  said  Grammer  conld  by  reasonable 
effort  have  prevented  an  assault  or  protect- 
ed the  defendant  [meaning,  evidently,  plain- 
tiff] therefrom,  and  If  yon  believe  that  by 
said  assault  the  plaintiff  was  hurt  and  dam- 
aged, you  will  find  for  the  plaintiff.  If  you 
believe  the  relationship  of  carrier  and  pas- 
senger had  ceased  to  exist  between  the  plain- 
tiff and  the  defendant  when  said  assault  was 
made,  then  you  will  find  for  the  defendant; 
and  In  this  connection  yon  are  charged  that 
the  relation  of  passenger  ceased  to  exist 
after  the  defendant  alighted  from  the  train, 
and  after  a  reasonable  time  therefrom  to  en- 
able him  to  depart  from  the  premises  of  the 
defendant  A  railroad  company  is  not  an 
Insurer  of  the  safety  of  its  passengers,  but 
Is  only  required  to  use  reasonable  effort  to 
protect  such  passengers;  and  you  will  not 
find  for  the  plaintiff  unless  you  believe  the 
plaintiff  was  a  passenger  of  the  defendant, 
and  unless  you  further  believe  the  assault 
was  made  In  the  presence  of,  or  with  the 
knowledge  of,  the  agent,  A.  C.  Grammer, 
and  that  A.  O.  Grammer  negligently  failed 
to  interfere  to  prevent  the  assault  or  protect 
the  plaintiff."  The  charge  is  substantially 
correct,  and  those  requested  were  not  In 
Railway  Co.  v.  Jones  (Tex.  Civ.  App.)  89  S. 
W.  124,  we  held  that  one  who  enters  the 
waiting  room  of  a  railroad  station  for  the 
purpose  of  buying  a  ticket  and  becoming  a 
passenger  on  the  company's  train  is  a  pas- 
senger, and  is  entitled  to  protection  from 
the  company's  agents  and  servants  against 
insult  and  abuse  from  a  third  party,  com- 
mitted In  the  presence  of  the  station  agent 
In  the  case  of  Gaynor  v.  Railway  Co.,  100 
Mass.  208,  the  plaintiff  was  a  passenger  on 
the  train,  but  was  Injured  after  leaving  the 
train  and  the  platform  upon  which  he  had 
alighted,  and  while  crossing  a  side  track  in 
an  effort  to  get  to  an  old  car  house  (for  a 
necessary  reason),  from  which  he  Intended 
to  proceed  on  an  adjacent  street  to  his  home. 
The  supreme  court  of  Massachusetts  held 
that,  when  injured,  he  was  still  a  passenger; 
that  be  was  entitled  to  protection  as  such 
not  only  while  In  the  cars,  but  while  upon 
the  depot  premises  of  the  defendant  In 
McKlmble  v.  Railroad  Co.,  139  Mass.  542,  2 
N.  E.  97,  the  same  learned  court  say  (page 
549, 139  Mass.,  and  page  98,  2  N.  E.):  "There 
was  evidence  tending  to  show  that  the  de- 
ceased left  the  train  after  it  had  stopped  at  a 
station  where  passengers  were  accustomed, 
and  had  the  right  to  take  and  leave  the 
cars.  If  a  passenger,  he  would  continue  to 
be  such  while  rightfully  leaving  the  train 
and  station."  For  full  list  of  authorities,  see 
4  Elliott,  R.  R.  §§  1591,  1592.  In  Railway 
Co.  T.  Hinds,  63  Pa.  512,  a  mob  of  drunken, 
rowdy  men  got  aboard  the  train,  not  as  pas- 
sengers, for  the  conductor  tried  to  prevent 
them  from  getting  on,  and  refused  to  take 
their  fares.  They  got  to  fighting  among 
themselves  while  the  train  was  in  motion, 
68S.W.-57 


and  the  condnctor  was  Informed  thereof,  and 
his  only  answer  was  an  exhortation  to  the 
passengers  to  throw  them  out  They  broke 
the  plaintiff's  arm  In  their  struggles  with  one 
another,  and  she  sued  the  company  for 
damages,  and  recovered.  The  Judgment  was 
reversed  by  the  supreme  conrt  of  Pennsyl- 
vania on  other  grounds,  bat  Chief  Justice 
Woodward,  In  delivering  the  opinion  of  the 
court  on  the  proposition  that  "the  conductor 
did  not  do  all  be  could  and  ought  to  have 
done  to  put  a  stop  to  the  fighting  upon  the 
train,  which  resulted  in  the  plaintiff's  in- 
Jury,"  said:  "If  the  conductor  did  not  do 
all  he  could  to  stop  the  fighting,  there  was 
negligence.  •  •  •  Nor  did  his  exhorta- 
tion to  the  passengers  to  throw  the  fighters 
out  come  up  to  the  demands  of  the  hour. 
He  should  have  led  the  way,  and  no  doubt 
passengers  and  hands  would  have  followed 
his  lead.  He  should  have  stopped  the  train, 
and  hewed  a  passage  through  the  intrusive 
mass  until  he  had  expelled  the  rioters,  or 
have  demonstrated,  by  an  earnest  experi- 
ment, that  the  undertaking  was  Impossible." 
We  have  considered  all  the  assignments  of 
error  carefully,  and  find  no  merit  In  them, 
and  they  are,  therefore,  all  overruled,  and 
the  Judgment  is  affirmed. 


ROGERS  et  al.  v.   MUI>LBN. 
(Conrt  of  Civil  Appeals  of  Texas.     May  1, 1901.) 
MALICIOUS     PROSECUTION— TERMINATION     OF 
PROSECUTION— DEFENSE— ADVICE   OP  COUN- 
SEL—DISCLOSURE   OP  PACTS. 

1.  Where  the  committiag  magistrate  discbar- 
ges accused  pursuant  to  Code  Cr._  Proc.  art.  296. 
m  cases  of  ordinary  felony,  and  it  does  not  ap- 
pear that  the  discharge  was  improperly  procur- 
ed, or  that  a  subsequent  indictment  or  prosecu- 
tion for  the  same  offense  has  been  instituted,  it 
will  constitute  a  termination  of  the  ciiminal 
proceeding  sufficient  to  support  an  action  by  the 
accused  for  malicious  prosecution. 

2.  Where,  in  an  action  for  malicious  prosecu- 
tion, it  appears  that  defendant  in  good  faith 
made  a  full  and  fair  statement  to  the  county 
attorney  of  the  matters  for  which  the  prosecu- 
tion in  question  was  begun,  it  constitutes  a  per- 
fect defense,  but  it  is  otherwise  if  it  appears  that 
he  faiied  to  disclose  relevant  facts. 

Appeal  from  district  court,  Shackelford 
county;   N.  R.  LIndsey,  Judge. 

Suit  by  J.  J.  Mullen  against  R.  O.  Rogers 
and  another.  From  a  Judgment  for  plaintiff, 
defendants  appeal.  Affirmed  as  to  defend- 
ant Rogers,  but  reversed  as  to  his  co-defend- 
ant. 

Warren  &  Webb,  for  appellants.  A.  A. 
Clarke  and  Dalton  &  Brlttain,  for  appellee. 

CONNER,  C.  J.  This  is  a  suit  for  dam- 
ages for  malicious  prosecution,  instituted  by 
appellee  against  appellants  October  23,  1900, 
based  upon  complaint  sworn  to  by  appellant 
Rogers  alone,  and  filed  with  a  committing 
magistrate  of  Shackelford  county,  September 
4,  1900,  charging  appellee  and  another  with 
theft  of  cattle.    It  was  alleged  that  warrant 
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had  heea  iSBiied.  and  ai>p«Uee  arrested  by  tJi- 
tll^  tbereof ;  that  appellee  had  given  ball  for 
bis  appearance  before  aaid  magistrate  on 
September  10th,  upon  which  day  the  magis- 
trate discharged  appellee,  and  "said  false 
and  malicious  prosecution  was  by  said  Jus- 
tice dismissed."  Appellants  having  answered, 
a  trial  was  bad  November  24,  1900,  before 
the  court  without  a  Jury,  which  resulted  in  a 
Judgment  for  appellee  against  both  appellants 
for  the  sum  of  $527,  from  which  this  appeal 
has  been  prosecuted. 

In  the  first  and  second  assignments  of  error 
it  Is  Insisted  that  the  court  erred  in  overrul- 
ing appellants'  demurrer  to  the  petition,  and 
In  rendering  Judgment  for  appellee,  for  the 
reason  that  it  Is  not  alleged,  and  the  proof 
fails  to  show,  that  the  prosecution  upon 
which  the  action  is  based-  was  ended.  Upon 
the  trial  it  appeared  that  In  accordance  with 
articles  335,  336,  and  337  of  our  Code  of  Crim- 
inal Procedure,  the  magistrate,  after  the  dis- 
obarge  of  appellee  as  alleged,  had  certified 
and  transmitted  the  proceedings  In  the  crim- 
inal prosecution  of  appellee  to  the  district 
court,  and  that  the  grand  Jury  Impaneled  in 
the  latter  court  then  bad  such  proceedings 
and  criminal  charge  under  consideration  and 
undisposed  of.  The  question  presented  is 
one  of  first  Impression  in  this  state,  so  far 
as  we  are  advised.  That  an  ending  of  the 
criminal  prosecution  must  be  alleged  and 
proven  by  a  plaintiff  In  this  character  of 
salt  is  weU  settled.  Uriffln  v.  Chubb,  7  Tex. 
Ii04,  68  Am.  Dec.  85;  Glassgow  v.  Owen,  69 
Tex.  171,  0  S.  W.  527;  Abb.  Tr.  Kv.  p.  654; 
2  Greenl.  Ev.  (15th  Ed.)  i  452.  But  the  au- 
tborities  seem  to  be  somewhat  conflicting 
upon  what  shall  be  considered  an  ending  of 
the  criminal  prosecution.  Thus,  it  was  held 
in  Walker  v.  Martin,  43  111.  508,  where  one 
charged  with  an  offense  bad  been  held  to 
bail  by  a  committing  magistrate  for  his  ap- 
pearance to  answer  before  the  proper  grand 
Jury,  and  where  the  accused  party  sued  out 
a  writ  of  habeas  corpus  and  was  discharged, 
that  such  discharge  on  habeas  corpus  bear- 
ing was  not  an  ending  of  the  prosecution. 
Mr.  Greenleaf  says,  !<i  the  section  cited 
above:  "•  •  •  It  is  not  enough  that  the 
indictment  was  ended  by  the  entry  of  a  nolle 
prosequi.  •  •  •  If  the  party  has  been  ar- 
rested and  bound  over  on  a  criminal  charge, 
but  the  grand  Jury  did  not  find  a  bill  against 
him,  proof  of  this  fact  is  not  enough,  with- 
out also  showing  that  be  has  been  regularly 
discharged  by  order  of  the  court;  for  the 
court  may  have  power  to  detain  him  for 
good  cause  until  a  further  charge  is  pre- 
ferred for  the  same  offense.  But  in  other 
cases  the  return  of  Ignoramus  on  the  bill  by 
the  grand  Jury  has  been  deemed  sufiicient." 
Van  Koehring  v.  Witte  (Tex.  Civ.  App.)  40  S. 
W.  63.  Other  cases  might  be  cited,  but. 
without  undertalcing  to  quote  them,  or  to 
note  in  detail  the  distinctions  made,  we  eon- 
elude  that  where  the  committing  magistrate 
diachargas  the  accused  person,  as  he  has  an- 


thorlty  to  do  under  our  statute  in  casea  of  or- 
dinary felony  (Code  Gr.  Proc.  art  296),  and 
it  does  not  appear  that  such  discbaise  wu 
improperly  procured,  or  that  a  subsequent  in- 
dictment or  prosecution  for  the  same  cffense 
has  been  instituted,  snch  discharge  will  con- 
stitute such  an  ending  of  the  criminal  pro- 
ceedings as  will  be  sufiicient  In  cases  of  the 
kind  before  us.  Dreyfus  v.  Aul  (Neb.)  45  N. 
W.  282;  Moyle  v.  I^ake.  141  Mass.  238.  6  N. 
E.  020;  Drlggs  v.  Burton,  44  Vt  125.  See, 
also,  Sayles  v.  Brlggs,  4  Mete  (Mass.)  421; 
Secor  V.  Babcock,  2  Jotuis.  M^;  and  Cooiey, 
Torts,  pp.  21a,  216. 

The  sufficiency  of  ttie  evidence  to  sustain 
the  verdict  is  also  questioned  by  appellants, 
who  are  here  separately  represented.  The 
evidence  shows,  oriefly,  that  appellant  Ar- 
thur claimed  to  own  a  ranch  of  some  2.000 
acres  and  certain  cattle  situated  in  Midland 
county.  Through  the  Intermediation  of  ap- 
pellee, Mullen,  one  Bud  Chance  contracted  to 
purchase  the  same,  which  appellee  tefttlfiee 
was  to  be  examined  before  the  delivery  of 
the  notes  and  transfers  mode  hi  furtherance 
of  the  transaction.  Chance  and  Mnllen  on 
their  way  to  Midland  drove  from  CSbance's 
home,  in  Young  county,  to  Albany,  in  Shack- 
elford county,  the  home  of  Arthur,  40  head 
of  cattle,  which  appellee  testifies  wok  dsUv- 
ered  to  Arthur  to  hold  and  pasture  until  the 
exominauon  of  the  Midland  property,  when, 
if  the  same  was  found  as  represented,  said 
cattle  were  to  be  sold,  and  the  proceeds  ap- 
plied in  the  payment  pro  tanto  of  the  consid- 
eration to  be  paid  by  Chance  on  said  pas- 
ture. Appellee  and  Chance,  returned  from 
Midland,  and  on  September  Ist  resinned  pos- 
sessicm  of  the  cattle,  after  which,  on  the 
same  day,  Arthur  sold  and  duly  conveyed 
the  same  to  Bogers,  with  whom,  among  oth- 
ers, Arthur  had  been  negotiating  for  several 
days.  Chance  and  appellee  insisted  tbat  they 
found  no  property  In  Midland  as  sold  to 
Chance,  and  tuat  the  cattle  had  not  been  sold 
to  Arthur,  and,  so  Insisting,  on  September 
8d  drove  the  cattle  away.  Bogers  was  with- 
out knowledge  at  the  date  of  his  purchase 
tliat  Arthur's  title  to  the  cattle  was  ques- 
tioned, or  that  said  cattle  were  then  In  pos- 
session of  Cliance  and  appellee,  and  was  so 
without  knowledge  on  September  4th,  when 
he  made  complaint  at  the  request  of  Mr. 
King,  the  county  attorney,  who  liad  sent  for 
him  for  that  purpose  after  a  conference  with 
Arthur.  There  is  no  evidence  of  malice  on 
the  part  of  Rogers,  who,  it  appears,  in  good 
faith  made  a  full  and  fair  statement  of  all 
he  knew  of  tue  matter  to  the  county  attor- 
ney, which,  as  has  been  expressly  held  In 
this  state,  constitutes  as  to  him  a  perfect 
defense.  Sebastian  v.  Cheney  (Tex.  Sup.)  25 
S.  W.  681.  See,  also,  Schippel  v.  Norton.  38 
Kan.  507,  16  Pac.  804;  2  Greenl.  Ev.  (15th 
Ed.)  f  453;  Abb.  Tr.  Ev.  p.  652;  2  Bice,  Kv. 
p.  1063;  Younk  v.  Jackson  (Tex.  Olv.  Aim.) 
28  8.  W.  llli. 

We  have  been  nnabis  to  say  so  much  for 


Digitized  by 


Google 


Tex^ 


SQLTZ  T.  B^QELKS. 


appellant  A.rtbnr.  While  the  evidence  would 
seem  to  have  authorized  a  finding  In  his  fa- 
vor that  he  In  fact  owned  the  Midland  prop- 
erty as  represented,  and  bad  purchased  the 
cattle  as  he  testlfled,  yet  the  testimony  of 
appellee  tended  to  a  contrary  conclusion, 
and  there  was  evidence  that  Arthur,  Mullen, 
and  Chance  had  several  controversies  over 
the  matter,  out  of  which  it  may  be  reason- 
ably inferred  that  some  resentment  on  Ar- 
thur's part  sprang  up;  and  it  is  undisputed 
that  Arthur  first  complainea  to  the  county 
attorney,  thns  In  fact  originating  the  prose- 
cution against  appellee.  The  evidence  far- 
ther fails  to  show  that  Arthur  made  full 
statement  to  the  county  attorney.  Arthur 
testified:  "I  went  to  J.  A.  King,  county  at- 
torney, and  told  blm  that  plaintiff  and 
Chance  had  taken  off  Rogers'  cattle,  and  of 
the  payment  of  the  money,  and  told  the  con- 
tract [for  the  sale  of  the  cattle]  and  the  re- 
ceipt was  In  Webb  &  Hill's  office,  and  ex- 
plained to  him  the  terms  thereof,  and  ttrid 
him  of  the  sale  o'f  the  cattle  by  me  to  .R.  O. 
Rogers.  Mr.  King  then  sent  for  Mr.  Rogers 
and  asked  hkn  abouc  it,  and  he  (King)  wrote 
out  the  complaint,  and  had  Mr.  Rogers  to 
sign  It  I  had  nothing  to  do  with  the  prose- 
cution, further  than  above  stated.  I  was 
away  from  home  on  the  10th,  the  day  of  the 
examining  trial.  I  believed  when  I  sold  the 
cattle  that  they  were  mine,  and  I  believe  so 
yet.  I  did  not  tell  King  about  there  being  a 
dispute  as  to  tne  cattie.  I  didn't  tell  him 
about  Mullen's  saying  I  had  no  right  to  sell 
them,  or  that  the  parties  were  in  possession 
of  the  cattle  when  I  sold  them  to  Rogers,  be- 
cause I  did  not  think  it  Important."  If  Ar- 
thur possessed  the  intelligence  and  knowl- 
edge of  the  average  Texas  citizen  as  to  the 
elements  of  theit  of  cattle,  and  of  which  the 
court  who  heard  his  testimony  was  the 
Judge,  the  importance  of  the  facts  so  with- 
held from  the  county  attorney  conld  scarcely 
have  escaped  bis  attention.  At  least,  npon 
the  entire  evidence,  we  feel  onable  to  say 
that  the  court  was  In  error  In  holding  ad- 
versely upon  the  material  points  in  his  evi- 
dence. 

Without  further  discns^Mi,  we  conclude 
that  the  evidence  fails  to  sustain  the  verdict 
and  Judgment  as  to  appellant  Rogers,  and 
that  as  to  htm  the  Judgment  below  should 
be  reversed,  and  here  rendered  in  his  favor, 
but  that  as  to  appellant  Arthur  the  Judgment 
below  should  be  afflrtned,  and  It  is  so  or- 
dered. 


BOLTZ  et  al.  v.  BNGBLKK  et  al.* 

(Court  of  Civil  Appeals  of  Texas.    June  12, 

1»01.) 

TRUSTS— FRAUD— DBOI-ARATIONS  OF  GRANTOR 
IN    DISPARAOBMENT   OF  TITLE. 
1.  The  employment  of  the  grantors  of  a  stock 
of  cooda,  after  execution  of  a  trust  deed  of  the 
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same,  as  cleito  by  the  trustee,  does  not  invali- 
date the  deed  for  fraud. 

'  Z  The  declarations  of  the  grantor  of  a  trust 
deed  in  disparagement  of  the  title  to  the  goods, 
:not  made  in  the  presence  of  the  trustee,  are  in- 
admissible in  an  action  against  the  trustee  land 
the  beneticiaries  in. the  trust 

Appeal  from  district  court  Bectar  county; 
J.  L.  Camp,  Judgei 

Attachment  proceedings  by  Boltz,  Clymer 
&  Go.  against  Schtader  Bros.,  in  which  H.  O. 
Engelke  claimed  property  as  trustee  under  a 
deed  of  trust  i'Tom  a  Judgment  in  favor  of 
the  trustee,  plaintiffs  appeal.    Affirmed. 

J.  A.  Buckler,  for  appellants. 

FLT,  J.  This  is  a  second  appeal  of  this 
case.  43  S.  W.  47.  It  is  a  contest  between 
appellants  and  the  trustee  and  certain  Inter- 
vening creditors  as  to  whether  or  not  a  cer- 
tain deed  of  trust  executed  by  Louis  and 
Frank  Schrader  to  H.  O.  Engelke,  as  trustee, 
to  secure  certain  preferred  creditors,  was 
valid  and  binding.  The  case  was  tried  by 
the  court  and  resulted  in  a  Judgment  In  fa- 
vor of  appellees.  'Hiere  is  evidence  sustain- 
ing a  finding  that  the  deed  of  trust  from 
Schrader  Bros,  to  Elngelke  was  executed  in 
good  faith,  and  was  accepted  by  most  of  'the 
creditors  named  therein;  that  the  trustee  int- 
mediately  went  into  possession  and  control 
of  the  goods,  and  proceeded  to  sell  them,  «8 
empowered  by  the  deed  of  trust  There  were 
contradictions  in  the  statements  made  by 
Bngelke  as  to  when  he  employed  the  Schca- 
ders,  but  there  was  testimony  upon  which  to 
base  a  finding  that  they  were  not  employed 
as  clerks  until  after  the  trustee  had  posses- 
sion of  the  goods.  There  was  testimony  that 
Justifies  a  conclusion  that  the  Schraders,  aft- 
er the  execution  of  the  trust  deed,  had  no 
control  over  the  goods,  but  that  they  were 
under  the  complete  control  and  management 
of  the  trustee.  The  mere  fact  that  the  mort- 
gagors of  the  goods  were  employed  as  clerks 
by  the  trustee  did  not  of  itself  render  the 
deed  of  trust  fraudnlent  and  Invalid.  Bettes 
v..  Plow  Co.,  M  Tex.  M3,  U)  8.  W.  705;  Jack- 
son V.  Harby,  70  Tex.  410.  8  8.  W.  71.  It  Is 
held  that  such  employment  is  a  subject  of  In- 
quiry .as  a  circumstance  for  wliat  effect  the 
Jury  may  determine,  yet  in  itself  it  would  not 
invalidate  the  mortgage  or  deed  of  trust 

The  declarations  of  Louis  Schrader,  not 
made  in  the  presence  of  the  trustee,  after 
the  execution  of  the  .deed  of  trust,  in  dis- 
paragement of  the  title  to  the  goods,  could  not 
be  used  against  the  trustee  and  the  benefi- 
ciaries in  the  trust  Bergen  v.  Marble  Yard, 
72  Tex.  53,  11  S.  W.  1027;  Clarice  v.  Waite, 
12  Mass.  439.  Speaking  on  this  subject  in 
tlie  case  of  Bridge  v.  Eggieston,  14  Mass. 
245,  it  was  said:  "But  the  declarations,  con- 
versations, or  even  actions,  of  a  grantor,  aft- 
er making  his  deed,  ought  not  to  be  received 
in  evidence  in  prejudice  of  the  title  he  has 
created."  In  Hinson  v.  Walker,  65  Tex.  103, 
it  was  said:  "The  nile  which  forbids  the 
admission  of  the  declamtioiur  of  the  vendor. 
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made  after  a  sale,  to  defeat  a  conveyance 
made  by  him,  extends  to  all  transactions,— 
to  the  loan  of  money  as  to  the  sale  of  prop- 
erty, real  or  personal."  The  proof  showing 
that  Louis  Schrader  had  parted  with  the  en- 
tire management  and  control  of  the  property, 
he  would  not  be  permitted,  by  his  declara- 
tions after  the  deed  of  trust  was  executed, 
to  impeach  the  deed  of  trust.  Carleton  v. 
Baldwin,  27  Tex.  572.  Had  the  testimony 
been  admitted,  it  would  not  have  had  suffi- 
cient materiality  to  have  changed  the  result. 
Louis  Schrader  was  used  as  a  witness  by  ap- 
pellants, and  was  not  asked  as  to  any  dec- 
larations made  by  him  to  Boykin  which  would 
have  been  legitimate,  but  testified.  In  eflTect, 
to  the  same  facts  which  were  contained  in 
the  statements  made  to  Boykin.  We  con- 
clude that  the  Judgment  should  be  affirmed. 


KING  et  al.  v.  PABKS  et  al. 

(Ooort  of  Clril  Appeals  of  Texas.    April  20, 

1901.) 

VKNDBl-ACTION     ON    NOTE^ACCOMMODATION 

NOTE— RELEASE    OF    PRINCIPAL, 

—EFFECT  ON  SURETY. 

1.  In  an  action  on  a  note  an  indorsee  sought 
to  foreclose  a  lien  given  by  the  maker  on  cer- 
tain books  which  he  alleged  were  in  possession 
of  one  made  a  defendant  in  Uie  suit.  The  maker 
of  the  note  and  the  person  alleged  to  have  been 
in  possession  of  the  books  lived  in  the  county 
in  which  the  note  was  payable.  Held,  that  the 
action  on  the  note  was  properly  brought  in  that 
county,  though  the  indorser  resided  in  another 
county. 

2.  The  fact  that  a  note  was  an  acconmiodation 
note,  and  that  the  maker  thereof  was  a  surety 
for  the  payee  of  the  note,  will  not  affect  the 
right  of  a  sabsegnent  holder  of  the  note  to 
enforce  it  against  the  accommodation  maker. 

3.  Where  a  note  was  made  for  purposes  of 
sale,  the  accommodation  maker  became  bound 
to  the  holder  of  the  note,  though  he  may  have 
known  of  its  accommodation  character  at  the 
time  he  took  it. 

4.  Where  an  indorsee  of  an  accommodation 
note,  knowing  that  it  was  given  to  accommodate 
the  payee,  his  indorser,  releases  such  payee,  th« 
maker  is  thereby  released. 

6.  Where  a  holder  of  a  note,  after  indorse- 
ment to  him,  learns  that  it  was  an  accommoda- 
tion note,  and  thereafter  releases  his  indorser, 
the  payee  of  the  note,  it  releases  an  accommoda- 
tion maker  in  fact  a  surety  on  the  note. 

Appeal  from  district  court,  Eratb  county; 
B.  M.  Estes,  Special  Judge. 

Action  by  L.  D.  Parks  and  others  against 
A.  C.  King  and  others.  From  the  judgment, 
A.  C.  King  and  certain  other  defendants  ap- 
peal.   Beversed. 

Homer  B.  MItchel,  for  appellants  King  and 
Palmer.  Daniel  &  Keith,  for  appellant 
American  Surety  Co.  Lee  Young,  A.  P. 
Young,  and  Bobertson  &  Robertson,  for  ap- 
pellees. 

CONNER,  C.  J.  As  originally  Instituted 
on  the  7th  day  of  Februarj-,  1808,  It  appears 
that  this  suit  was  an  action  by  the  appellee 
U  D.  Parks  upon  a  certain  promissory  note 
executed  by  A.  C.  King  in  the  sum  of  $2,000. 


bearing  interest  at  the  rate  of  10  per  c«dit 
per  annum  from  Its  date,  which  was  No- 
vember 17,  1806.  The  note  was  made  pay- 
able to  Dan  T.  Frye  on  the  1st  day  of  Janu- 
ary, 1897,  at  the  Dublin  National  Bank,  in 
Erath  county,  Tex.  PlalntitC  also  sought  to 
foreclose  the  lien  given  by  said  A.  C.  Kmg 
to  secure  said  note  upon  certain  described 
law  books  of  the  aggregate  value  of  about 
$3,000.  It  was  alleged  that  Parks,  for  value, 
and  before  maturity,  and  In  due  course  of 
trade,  and  by  indorsement,  bad  acquired  said 
note  and  mortgage;  that  one  N.  W.  Palmer 
was  in  possession  of  the  books,  asserting 
some  kind  of  claim  thereto.  King  and  Palm- 
er were  accordingly  duly  cited,  and  answer- 
ed in  the  suit  Frye,  who  was  alleged  to 
have  indorsed  said  note  to  appellee  Parks, 
was  not  cited  or  declared  against. 

King  and  Palmer  answered,  in  snbatance, 
by  duly -verified  plea:  That,  aa  between 
cS^e  and  King,  there  was  no  consideration 
for  said  note  and  mortgage;  that  King  was 
a  mere  accommodation  maker  for  the  ben- 
efit of  the  said  Dan  T.  Frye,  who  desired 
therewith  to  secure  credit  and  means  of  con- 
tinuing his  own  business;  that,  therefore, 
Frye,  by  the  Indorsement  to  Parks,  became 
the  principal  obligor  in  the  obligation  sued 
upon,— of  all  of  which  they  alleged  Parks 
bad  notice  before  the  indorsement  to  him  of 
said  note;  that  the  plaintiff  L.  D.  Parks 
had  theretofore,  for  a  valuable  considera- 
tion, released  the  said  Frye  on  the  said  note, 
and  refused  to  sue  him;  and  they  prayed  to 
be  discharged,  but  also  prayed  that  said 
Frye,  who  was  a  resident  of  Bosque  county, 
Tex.,  be  cited  to  answer  their  said  plea,  and 
that,  in  the  event  the  plaintiff  recovered 
Judgment  against  them,  that  they  have  Judg- 
ment against  Dan  T.  Frye  in  like  amount. 

L.  D.  Parks  caused  the  books  mentioned 
to  be  sequestered,  and  King  and  Palmer 
replevied  the  same,  giving  as  surety  on  the 
replevy  bond  the  American  Surety  Company, 
a  corporation.  The  case  was  continued  from 
time  to  time  until  the  January  term,  1900,  of 
the  district  court,  when  the  appellee  Parks 
filed  his  amended  petition  declaring  as  be- 
fore, and  further  declaring  against  Dau  T. 
Frye  as  the  Indorser  of  the  said  note,  spe- 
cially alleging  that,  while  plaintiff  had  made 
contract  with  Frye  not  to  sue  him,  which 
contract  was  attached  to  the  amended  peti- 
tion as  an  exhibit,  he  bad  not  contracted  to 
release  him,  and  that,  if  said  contract  be- 
tween the  plaintiff  and  Frye  was  to  be  con- 
strued as  a  release,  then.  In  such  event, 
plaintiff  declared  he  was  without  notice  of 
the  accommodation  character  of  the  note; 
that  Frye  had  fraudulently  concealed  the 
facts  from  plaintiff  at  the  time  of  his  acqui- 
sition of  said  note,  for  which  be  had  paid 
full  value;  and  prayed  that  he  have  Judg- 
ment against  him  as  indorser. 

The  American  Surety  Company  at  the 
same  term  Intervened  in  the  suit,  adopted 
the  answer  of  King  and  Palmer,  and  alleged 
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tbat  in  fact  Frye,  who  In  tlie  meantime  had 
been  cited  to  answer  the  cross  action  of 
King  and  Palmer,  was  a  Joint  otvner  with 
King  and  Palmer  of  the  books  mentioned; 
tbat  since  the  replevy  of  the  same,  as  here- 
inbefore stated,  the  books  bad  been  sold, 
and  placed  beyond  the  reach  of  the  process 
of  the  couit,  whereby  it  was  Impossible  to 
have  them  forthcoming  should  the  court  ad- 
judge that  it  be  so  done;  that  Frye  was  the 
recipient  of  the  value  of  the  property  re- 
plevied, and  the  surety  company  prayed  for 
Judgment  against  Frye  in  the  event  the 
plaintiff  in  the  suit  recovered  Judgment  as 
prayed  for. 

Frye  appeared,  and  presented  a  plea  of 
privilege,  alleging  bis  residence  In  Bosque 
county,  and  negativing  all  statutory  excep- 
tions authorizing  suit  against  him  in  any 
other  county. 

It  further  appears  that  Palmer  and  King, 
wbo  at  the  time  of  the  Institution  of  the  suit 
were  residents  of  Erath  county,  had  remov- 
ed therefrom,  and  were  not  present  in  per- 
son, and  that  their  ex  j^rte  depositions, 
taken  at  the  Instance  of  the  plaintiff,  and 
which  had  been  on  file  up  to  within  a  few 
days  of  the  trial,  were  missing.  The  Amer- 
ican Surety  Company,  by  counsel,  made  ap- 
plication for  continuance,  setting  forth  the 
necessity  of  King  and  Palmer's  testimony, 
and  the  absence  of  said  deiMsitions.  This 
was  overruled.  Plaintiff  Parks  abandoned 
bis  prayer  for  recovery  as  against  Frye,  and 
the  court  thereupon  entered  Judgment  sus- 
taining said  plea  of  privilege,  and  dismissed 
Frye  from  the  suit  Verdict  and  Judgment 
thereupon  followed  in  favor  of  appellee  L. 
D.  Parks  against  A.  C.  King  for  the  princi- 
pal. Interest,  and  attorney's  fees  on  said  note 
in  the  sum  of  $3,0S3.G5,  with  a  foreclosure 
of  said  mortgage  lien  upon  the  law  books 
mentioned  as  against  A.  C.  King  and  N.  W. 
Palmer,  and  against  King,  Palmer,  and  said 
surety  company  upon  said  replevy  bond  for 
the  sum  of  $3,334,  the  value  of  the  prop- 
erty sequestered,  as  found  by  the  Jury,  with 
Interest  thereon;  providing,  however,  that, 
in  case  the  property  replevied  was  forthcom- 
ing as  provided  by  the  statute,  the  Judgment 
against  the  sureties  should  not  be  enforced, 
and  In  no  event  should  be  enforced  against 
them  except  for  such  part  of  said  Judgment 
In  favor  of  Parks  as  said  sureties  should  be 
required  to  pay,  and  tbat  for  such  payment 
as  they  were  required  to  make  they  should 
be  subrogated  to  all  rights  of  the  plaintiff. 

The  pleadings  and  record  are  somewhat 
Tolnmlnous,  but  the  foregoing  Is  believed  to 
present  in  outline  such  statement  as  is  nec- 
essary to  Illustrate  the  conclusion  to  which 
we  have  come.  King,  Palmer,  and  the 
American  Surety  Company  have  appealed. 

The  action  of  the  court  in  sustaining  said 
plea  of  privilege,  in  overruling  the  applica- 
tion for  continuance,  and  in  other  matters 
have  all  been  assigned  as  error.  We,  how- 
ever, will  but  briefly  discuss  a  single  assign- 


ment, viz.  the  one  complaining  of  the  action 
of  the  court  in  sustaining  the  plea  of  priv- 
ilege and  in  dismissing  said  Frye  from  the 
suit. 

In  this  we  think  the  court  in  error.  If 
the  facts  stated  in  the  pleadings  of  appel- 
lants  were   true,   then   while,   as   between 

I  Parks  and  King,  the  latter  was  a  principal, 
yet  as  between  King  and  Frye,  in  equity,. 
King  occupied  the  relation  of  a  surety. 
Our  statute  provides  that:    "When  any 

I  suit  Is  brought  against  two  or  more  defend- 
ants upon  any  contract,  any  one  or  more  of 

'  the  defendants  being  surety  for  the  others, 
the  surety  may,  upon  a  written  statement  of 
the  matter  being  set  out  in  bis  answer,  cause 
the  question  of  suretyship  to  be  tried  and 
determined  upon  the  issue  made  for  the  par- 
ties defendant  at  the  trial  of  the  cause  or  at 
any  time  before  or  after  the  trial,  or  at  a 
subsequent  term;  but  such  proceedings  shall 
not  delay  the  suit  of  the  plalnUfl'."  Rev. 
St.  art.  3813. 

Frye  in  fact  bad  been  cited,  and,  subject 
to  his  plea  of  privilege,  had  filed  an  answer. 
He  testified  on  the  trial.  No  denial  is  made 
by  him  In  his  testimony  of  the  special  mat- 
ter set  up  in  the  answer  of  Palmer  and 
King,  which,  by  adoption,  was  made  the  an- 
swer of  the  American  Surety  Company.  His 
testimony  tended  to  establish  the  facts  as  to 
the  disposition  of  the  mortgaged  books  as 
set  up  in  the  answer  of  the  American  Sure- 
ty Company,  and  no  reason  appears  why  • 
determination  of  the  issues  as  presented  by 
the  special  pleas  might  not  then  have  been 
determined  without  unnecessary  delay  to  the 
plalntier  in  this  suit.  We  do  not  think  tbat 
appellee,  by  an  abandonment  or  withdrawal 
on  the  hearing  of  the  allegations  of  bis 
amended  petition  presenting  the  liability  of 
Frye,  could  thereby  defeat  the  rights  of  ap- 
pellants to  a  trial  upon  the  Issues  by  them 
presented.  ~  Appellee  Parks  on  the  trial  of- 
fered to  permit  appellants  to  read  as  evi- 
dence copy  of  the  original  deposition  of  King 
that  had  been  lost,  and  to  substitute  in  any 
way  In  which  It  could  be  done  ;the  deposi- 
tion of  Palmer,  which  had  also  been  lost. 
But,  among  other  things  that  may  be  said 
as  to  this,  it  would  be  manlfesUy  of  no  avail 
to  appellants  to  establish  the  facts  alleged 
by  them  in  the  several  answers  named  in 
the  event  appellee  sustained  his  allegation 
tbat  the  note  had  been  acquired  by  him  for 
value  before  maturity,  and  without  notice  of 
the  matters  pleaded  by  appellants.  In  such 
event,  Frye  having  been  dismissed,  as 
against  him  the  court  would  have  been  with- 
out power  to  have  adjudged  to  the  defend- 
ants, or  any  of  them,  any  relief.  It  Is  not 
questioned  that  the  suit  was  properly  insti- 
tuted In  the  district  court  of  Erath  county; 
the  note.  In  the  first  place,  by  its  terms,  hav- 
ing been  made  payable  In  that  county,  and 
by  reason  of  the  further  fact  that  King  and 
Palmer  both  were  residents  of  that  connty 
at  the  time  of  the  Institution  of  the  suit 
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Antboritl«s  need  not  be  cited  for  the  propo- 
Bltion  that  Frj-e's  general  privilege  of  being 
sued  In  the  county  of  bts  residence  must.  In 
such  case,  yield,  If  he  was  either  a  necessary 
or  proper  party.  The  policy  of  our  law  and 
practice  In  such  case,  we  think,  require  that 
the  entire  matter  In  issue  between  the  par- 
ties be  settled  In  this  suit.  See  Sl^lpwith  t. 
Hurt  (Tex.  Sup.)  60  8.  W.  423;  Eustls  v.  Fos- 
dlck,  88  Tex.  CIO,  32  &  W.  872;  Pope  v. 
Hays,  19  Tex.  876;  Oty  of  Ft.  Worth  v.  Al- 
len, 10  Tex.  Civ.  App.  488,  31  S.  W.  285,  and 
authorlttes  there  cited.  As-  also  perhaps 
tMidlng  to  support  the  views  expressed,  see 
2  Pars.  Bills,  p.  27;  Tied.  eom.  Paper,  g  158; 
Bennett  v.  DowUng,  22  Tex.  660;  Aultman 
&  Taylor  Co.  v.  Hefner,  67  Tex.  62,  2  S.  W. 
861;  Weir  y.  Brooks,  17  Tex.  639,  fonrth 
beadnote. 

As  before  stated,  other  questions  present- 
ed by  the  assignments  need  not  be  dlsoussed, 
as  the  errors  of  which  complaint  is  there 
made  will  not  probably  occur  upon  anotber 
trial 

For  the  error  discussed,  the  JndgnMnt  's 
reversed,  and  cause  remanded  for  a  new 
triaL 

On  Motion  for  Rehearing. 
(June  8,  1901.) 

Omitting  treatment  of  some  Immaterial, 
verbal  inaccuracies  In  the  original  opinion, 
we  desire  to  correct  the  statement  therein 
made  that  It  was  alleged  In  the  answer  of 
King  and  Palmer  that  the  want  of  considera- 
tion and  the  accommodation  character  of  the 
note  sued  upon  was  known  to  L.  D.  Parks 
uefore  the  indorsement  thereof  to  him.  This 
should  have  been  that  it  was  alleged  tbat 
Parks  had  notice  of  these  facts  prior  to  bis 
alleged  release  of  Frye.  This  inaccuracy  of 
statement,  however.  Is  immaterial  to  the  con- 
clusion reached  on  the  original  submission. 
If,  in  fact.  Parks  released  Frye,  as  alleged, 
after  notice  of  the  true  relation  of  King  to 
the  note.  It  would  seem  to  constitute  a  re- 
lease ot  the  sureties  as  pleaded.  This,  among 
other  issues;  was  raised  by  the  surety  com- 
pany, and  while  It  is  true,  as  has  been  called 
tO'our  attention  on  rehearing.  King  and  Palm- 
er did  not  join  In  the  execution  of  the  ap- 
peal bond,  they  are  parties  thereto  in  terms, 
and  they  are  so  related  to  the  Issues  and 
case  made  as  tbat  we  continue  to  think  it 
best  to  remand  the  cause  as  to  all  parties. 
See  Burleson  v.  Hendereon,  4  Tex.  59;  Wood 
V.  Smith,  11  Tex.  867;  Willie  v.  Thomas,  22 
Tex.  176;    Dickson  v.  Burke,  28  Tex.  118. 

While  we  think  it  quite  Improbable  that  It 
can  be  misleading  on  another  trial,  we  per- 
haps should  add.  In  view  of  the  position  of 
appellees  In  the  motion  for  rehearing,  that 
the  ninth  paragraph  of  the  original  opinion 
should  be  limited  to  the  particular  Issue  then 
under  discussion.  By  the  statement  that 
"If  the  facts  stated  In  the  pleadings  of  ap- 
pellants were  true,  then  while,  as  between 
Parks  and  King,  the  latter  was  a  principal," 


w«  did  not  Intend  to  convej  the  idea  tliat 
In  no  contingency  could  King  avail  himself 
of  his  right  as  surety  against  Parks.  The 
mere  fact  that  tbe  note  wa«  an  accommoda- 
tion note,  and  that  King's  real  relation 
thereto  was  that  of  surety  for  Frye^  will  not 
affect  Parks'  right  to  enforce  the  note  against 
King  as  a  principal.  As  alleged.  King  exe- 
cuted tbe  note  with  the  specific  purpose  that 
It  should  be  negotiated,  and  that  Frye  should 
thereby  secure  means  and  credit.  When  this 
purpose  was  accomplished  by  the  Indone- 
ment  and  sale  to  Parks,  a  consideration  for 
King's  execution  of  the  note  existed,— ^e 
very  consideration  contemplated  by  King,— 
and  he  thereby  became  bound  to  Parks  as  a 
maker,  even  though  Parks  may  have  known 
of  the  accommodation  character  of  tbe  note 
at  the  time  be  took  it.  King's  true  relation 
to  the  note,  however,  remained;  and  If,  as 
alleged.  Parks,  with  full  knowledge,  gave  ab- 
solute release  to  Frye,  the  real  principal, 
then,  as  stated,  we  think  the  surety  would  be 
released.  In  the  case  of  Hardware  Co.  v. 
Wells,  87  S.  W.  411,  our  supreme  court  re- 
views the  conflicting  authorities,  and  holds 
that  one  of  two  principal  debtors,  -by  subse- 
quent agreement  with  bis  co-debtor,  cannot, 
without  consent  of  the  creditor,  change  tbe 
character  of  his  liability  from  principal  to 
that  of  surety,  so  as  to  avail  himself  of  the 
remedies  provided  In  articles  3660,  3061, 
Saylee'  Civ.  St.  In  a  memorandum  opinion 
delivered' February  2, 1901,  In  the  case  of  D. 
M.  Osborne  &  Co.  v.  C.  C.  Tbompson,  We 
held  that  a  creditor  releasing  the  real  prin- 
cipal upon  an  obligation  in  which  said  prin- 
cipal and  another  appeared  as  Joint  and  sev- 
eral obligors  thereby  discharged  the  other 
Joint  obligor,  who,  as  between  the  makers, 
was  but  a  surety.  This  holding  was  upon 
the  ground  that  while,  as  to  the  creditor, 
both  Joint  makers  were  principals,  as  be- 
tween themselves,  as  to  the  debt  Involved  in 
that  case  they  bbre  the  relation  of  principal 
and  surety;  and  that  the  creditor,  D.  M.  Os- 
borne &  Co.,  having  accepted  the  obligation 
with  knowledge  of  the  relation  stated  there- 
by. In  effect  became  a  party  to  the  contract 
of  suretyship  existing  bet^veen  tbe  Joint  obli- 
gors. A  writ  of  error  was  refused  in  that 
case.  If,  therefore,  Parks,  at  the  time  of  the 
purchase  of  the  note  in  question,  knew  of 
Its  accommodation  character,  and  of  King's 
real  relation  thereto,  he  could  not  thereafter 
disregard  King's  rights  to  tbe  extent  ot  ab- 
solutely discharging  the  real  principal.  We 
see  no  reason  why  the  same  rule  should  not 
apply  in  this  case  If  Parks  had  notice  subse- 
quent to  the  indorsement,  but  prior  to  the 
alleged  discharge  of  Frye.  It  Is  not  the  case 
where  one  of  two  principal  obligors  by  sub- 
sequent agreement  undertakes  to  change  his 
real  relationship  to  the  contract  or  creditor. 
King's  original  undertaking  was  in  fact  that 
of  a  surety,  though  on  the  face  of  the  con- 
tract he  appeared  as  a  maker;  and  as  said, 
in  effect,  in   Hardware  Co.  T.   Wells,   su- 
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pra,  n«tlce  to  Parks,  the  creditor,  does  not 
hare  the  effect  of  changing  the  contract  It 
remains  as  In  fact  originally  undertaken. 
The  notice  merely  removes  the  legal  Impedi- 
ment to  enforcing  its  terms.  The  court  dis- 
tinctly approves  what  was  said  by  Chief 
Justice  Cooley  in  Oaketey  t.  Pasbeller,  4 
Clark  &.  F.  207,  to  the  effect  that  the  rights 
of  a  debtor  whose  original  obligation  is  in 
faet  that  of  a  surety  cannot  be  disregarddd 
by  the  creditor  after  notice  of  the  true  rela- 
tion. The  following  further  authorities 
might  also  be  consulted  in  this  connection: 
Zapaiac  v.  Zapp  (Tex.  Civ.  App.)  54  S.  W. 
938;  BanlE  v.  Clare.  79  Tex.  47,  13  S.  W. 
183;  Barke  v.  Crnger,  8  Tex.  67;  1  Brandt, 
Snr.  I  32,  and  the  cases  therein  cited.  We 
think  the  motion  sfaovUd  be  oyerruled,  and  it 
is  BO  ordered. 


WORT.EY  T.  SMITH. 

(Court  of  Civil  Appeals  of  Texas.     May  18, 

1901.) 

PARTNERSHIP— UABILITT  FOR  CONTRIBUTION 

—SET-OFF— CERTAIN  DEMAND— UN- 

LIQDIDATBD    DAMAGES— APPEAL. 

1.  Where  there  has  lieen  no  partnership  ac- 
counting, the  liability  of  one  partner  for  con- 
tribution for  sums  paid  by  the  other  in  the 
course  of  the  business  cannot  be  made  the 
subject  of  a  set-oS  in  an  action  at  iaw  between 
them. 

2.  Where  the  defect  hi  a  plea  Is  one  of  sub- 
stance, and  not  of  form,  ana  it  is  subject  to  a 
general  demurrer,  it  is  fatal  on  appeal,  though 
the  specific  objection  was  not  rai.sed  in  the  court 
below. 

3.  Rev.  St.  art.  754,  provides  that,  where  a 
suit  is  founded  on  a  certain  demand,  defendant 
cannot  set  off  unliquidated  damages  arising 
from  tort  or  breach  of  covenant.  Held,  that 
money  paid  by  one  partner  to  third  persons  for 
expenses  incnrred  by  the  latter  in  filling  an  or- 
der wrongfully  and  fraudulently  made  by  the 
other  partner  without  the  former's  notice,  and 
for  the  purpose  of  obtaining  posseBsion  of  the 
soods,  constitated  an  unliquidated  demand  for 
tort  or  breach  of  covenant,  and  could  not  t>e  set 
off  against  a  certain  demand. 

Appeal  from  district  court,  Ector  county; 
W.  R.  Smith.  Judge. 

Action  by  W.  H.  Smith  against  N.  S.  Wor- 
ley.  From  a  Judgment  for  plaintifT,  defend- 
ant appeals.    ABirmed. 

W.  W.  Martin,  for  appellant.  Hawkins  & 
Camp,  for  appellee. 

CONNER,  O.  J.  This  rait  was  Instituted 
against  appellant  N.  S.  Worley,  April  11, 
1000,  upon  an  agreement  In  writing  executed 
by  him,  and  t^  virtue  of  which  appellee  was 
entitled  to  the  sum  of  $510.  The  defendant 
Worley,  pleaded  in  offset  a  number  of  pay- 
ments and  accounts,  which  need  not  l>e  no- 
ticed. But  among  other  things,  app>illnnt 
pleaded  that  he  and  appellee  were  partners 
in  a  hotel  business  at  the  same  time  they 
were  in  tlie  saddlery  business,  out  of  which 
arose  the  contract  sued  upon;  that  during 
the  continuance  of  such  hotel  business  de- 
Cendant  was  compelled  to  pay  the  several 


sums  specified  In  the  sevecal  exhibits  at- 
tached as  part  of  the  pleas,  whereby  plain- 
tiff became  liable  to  defendant  for  one-half 
thereof,  for  which  defendant  prayed  Judg- 
ment Appellant  also  pleaded  as  an  offset 
the  sum  of  $299.50,  paid  by  him  to  Fife  & 
Miller  as  "necessary  expenses"  Incurred  by 
them  in  shipping  to  Midland  a  car  load  of 
carriages  and  buggies  upon  the  order  of  plain- 
tiff, made  "wrongfully  and  fraudulently"  in 
the  name  of  "Worley  &  Co."  the  day  before 
the  contract  sued  upon  was  made,  which 
was  the  day  of  the  dissolution  of  the  part- 
nershiik  It  was  alleged  in  the  plea  that  de- 
fendant was  without  notice  of  this  order; 
that  it  was  made  "surreptitiously  and  fraud- 
ulently for  the  fraudulent  purpose  of  obtain- 
ing possession  of  said  buggies  for  the  use 
and  benefit  of  plaintiff  and  one  Bergman  on 
the  credit  of  Worley  &  Co.";  that  upon  the 
arrival  of  the  buggies  defendant  had  gone 
out  of  the  business,  and  had  no  use  for  them; 
that  plaintiff  and  Bergman  were  insolvent; 
and  that  he  paid  Fife  &  Miller  said  $299.60 
"In  order  to  relieve  himself  against"  the 
valid  claim  of  Fife  &  Miller  against  him  for 
the  amount  charged  for  said  buggies,  (1,650. 
£h(c«ptions  to  the  foregoing  pleas  were  sus- 
tained; a  trial  had,  which  resulted  in  a  Judg- 
ment for  appellee  in  the  sum  of  $319.48;  and 
the  case  Is  now  before  us  on  the  trial  court's 
conclusions  of  fact  and  law,  and  the  errors 
assigned  to  the  action  of  the  court  on  the  de- 
murrers and  to  the  exclusion  of  evidence  as 
hereinafter  noted. 

While  the  pleas  setting  up  the  sums  paid 
by  appellant  In  the  hotel  business  may  not 
have  been  subject  to  the  particular  objection 
urged  because  ot  the  general  allegations 
made  In  the  same  connection  to  the  effect 
that  said  business  had  proven  a  "losing  ven- 
ture," and  never  bad  proceeds  or  assets  out  of 
which  to  pay  the  specified  sums,  we  never- 
theless tliink  the  action  of  the  court  must 
be  sustained  on  the  ground  that  said  pleas 
In  no  aspect  showed  that  any  partnership  set- 
tlement or  accounting  of  the  hotel  business 
had  been  had  between  plaintiff  and  defend- 
ant. Mr.  Parsons,  in  his  treatise  on  Part- 
nership (3d  Ed.,  p.  311  et  seq.),  says:  "Courts 
— at  least  in  England— seem  to  have  held,  or 
Judges  have  said,  that  a  partner  who  has 
paid  money  for  the  partnership  may,  gen- 
erally, sue  his  co-partners  for  contribution, 
(q)  This  is  the  more  remarkable  because  the 
whole  doctrine  of  contributioa  Is  originally 
only  equitable.  Every  reason  against  other 
actions  at  law  between  co-partners  would 
seem  to  apply  to  those  for  contribution.  One 
paitner  pays  money  to-day,  and  another  to- 
morrow; and  the  only  way  of  determining 
the  questions  which  might  arise  from  snch 
payments  would  seem  to  be  to  credit  tbe 
passing  partner  with  the  amount  he  pays,  and 
give  this  item  its  due  place  and  weight  in 
the  general  account  of  the  partner^ip.  We 
find  but  little,  or  rather  nothing,  in  American 
Jurisprudence,  (r)  and  nothing  In  the  reason 
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of  tbe  case,  to  Bustaln  an  action  at  law  by  a 
partner  agalurt  bts  co-partner  for  contribu- 
tion, nnless  the  facts  of  the  case  and  tbe 
whole  character  of  tbe  transaction  insulate 
It  from  tbe  general  accounts  of  the  partner- 
ship, and  bring  It  within  those  reasons  which, 
as  we  have  said,  seem  to  us  sufficient  to 
sustain  any  action  at  law  between  partners." 
lu  the  case  of  Lockhart  r.  Lytic,  47  Tex.  453, 
which  was  an  action  between  former  part- 
ners for  contribution,  our  supreme  court  say, 
speaking  through  Justice  Gould:  "The  pe- 
tition seeks  to  recover  contribution  for  cer- 
tain expenditures  of  money  and  labor  by  a 
partner  for  the  use  of  the  partnership,  with- 
out going  into  a  settlement  of  the  partner- 
ship accounts;  and  the  authorities  are  that 
such  a  suit  cannot  be  maintained,— at  least 
not  without  showing  a  special  agreement,  or 
a  separation  of  the  transection  from  partner- 
ship accounts."  See,  also,  Merrlwether  v. 
Hardeman,  51  Tex.  437.  It  Is  Insisted,  how- 
ever, that.  Inasmuch  as '  no  such  objection 
was  made  below.  It  caimot  now  be  urged; 
and  the  cases  of  Craytou  v.  Munger,  9  Tex. 
291,  Teas  v.  McDonald,  13  Tex.  354,  65  Am. 
Dec.  65,  and  Hays  v.  Bonner,  14  Tex.  631, 
are  cited  as  sustaining  this  position.  In  gen- 
eral terms,  the  cases  would  seem  to  support 
the  contention;  but,  where  the  defect  Is  one 
of  substance,  and  not  of  form;  where  the  plea 
Is  subject  to  general  demurrer,— no  such  rule 
obtains.  The  defect  in  the  pleas  In  ques- 
tion, according  to  tbe  efTect  of  the  author- 
ities cited,  is  vital,  fundamental,  and  requires 
of  us  notice  even  in  the  absence  of  objection. 
The  action  of  the  court  In  sustaining  the 
exception  to  the  plea  for  recovery  of  the 
sum  paid  Fife  &  Miller,  we  think,  must  also 
be  sustained.  In  view  of  appellee's  cause  of 
action,  which  was  clearly  founded  on  a  "cer- 
tain demand."  The  right  given  a  defendant 
to  plead  "any  counterclaim  which  be  may 
have  against  a  plalntlCt,"  which  Is  here 
urged,  is  "subject  to  such  limitations  as  may 
be  prescribed  by  law."  Rev.  St.  art.  750. 
Article  754  of  the  Revised  Statutes  expressly 
provides:  "If  the  plalntifTs  cause  of  action 
be  a  claim  for  unliquidated  or  uncertain 
damages,  founded  on  -a  tort  or  breach  of 
covenant,  the  defendant  shall  not  be  per- 
mitted to  set  off  any  debt  due  him  by  the 
plaintiff;  and  If  tbe  suit  be  founded  on  a 
certain  demand,  the  defendant  shall  not  be 
permitted  to  set  off  unliquidated  or  uncertain 
damages  founded  on  a  tort  or  breach  of  cove- 
nant on  the  part  of  the  plaintiff."  As  al- 
leged, appellant's  claim  for  the  sum  paid 
Fife  &  Miller  was  clearly  "founded  on  a 
tort  or  breach  of  covenant  on  the  part  of 
the  plaintiff,"  and  it  cannot  be  said  that  such 
claim  was  "liquidated."  That  term  means 
adjusted;  certain  or  settled  In  respect  to 
amount  Jones  v.  Hunt,  74  Tex.  657,  12  S. 
W.  832.  Tbe  term  "certain  demand"  has 
been  held  to  have  the  same  meaning  as  the 
Word  "debt"  Duncan  v.  Magette,  25  Tex. 
24B.    Some  measure  of  damage  may  be  ap- 


plied under  the  facts  alleged,  but  the  law  has 
not  fixed  the  amount  paid  Fife  &  Miller  as 
the  measure,  so  that  we  can  say  that  such 
sum  constitutes  a  liquidated  or  certain  de- 
mand. Fife  &  Miller  "charged"  $1,650  for 
the  buggies,  but  for  aught  that  appears  in 
the  allegation,  they  may  have  had  In  Midland 
a  greater  market  value;  or  some  other  fact 
may  have  existed  that  by  proper  prudence 
on  appellant's  part  would  liave  rendMcd 
plaintiff's  act  in  making  the  order  complained 
of  harmless.  At  most  defendant  would  be 
entitled  to  compensation  merely,  and  be  failed 
to  show  that  he  was  entitled  to  recava  the 
sum  paid  Fife  &  Miller,  perhaps  Improvl- 
dently.  In  compromise. 

But  little  more  need  be  said.  Tbe  evidence 
supports  the  court's  conclusions  of  fact  whicb 
affirm,  to  the  extent  of  the  Judgment  tbe 
material  allegations  of  plalntifrs  petltioa 
The  court  was  clearly  correct  in  excluding 
the  testimony  of  the  witness  Martin  to  the 
effect  that  at  the  time  of  the  performance 
of  tbe  professional  services  of  Dr.  Tanner, 
for  which  appellee  was  charged,  such  phy- 
sician had  duly  of  record  a  diploma  "showing 
him  to  be  tbe  graduate  of  a  medical  college 
authorized  to  Issue  diplomas";  and,  no  re- 
versible error  otherwise  appearing,  tlie  trial 
court's  conclusions  of  fact  and  of  law  are 
adopted,  and  the  Judgment  affirmed. 


TEXAS  &  P.  RT.  CO.  v.  DURBBTT. 

(Court  of  Civil  Appeals  of  Texas.    May  11, 
1901.) 

INSTRUCnONS-WBIQHT  OF  EVIDENCE. 

1.  Where  a  requested  Instruction  has  been 
given  in  substance  in  the  main  charge,  it  is 
properly  refused. 

2.  In  sn  action  againat  a  railway  company  for 
personal  injuries,  a  requested  charge  that,  if  tbe 
jury  believe  plaintiff  was  hard  of  hearing,  he 
should  have  used  i^eater  vigilance  in  the  exer- 
cise of  his  eyesight  in  crossing  the  company's 
tracks,  was  properly  refused,  as  on  the  weight 
of  evidence. 

Appeal  from  district  court,  Parker  county; 
J.  W.  Patterson,  Judge. 

Action  by  A.  H.  Durrett  against  tbe  Texas 
&  Pacific  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Bldwell  As  Stennis,  for  appellant  Harry 
W.  Kuteman,  for  appellee. 


HUNTER,  J.  This  is  a  suit  for  damages 
for  personal  injuries  caused  by  a  collision 
of  appellant's  cars  with  appellee's  wagon  at 
a  street  crossing  In  the  city  of  Weatherford. 
It  was  alleged  that  tbe  appellant's  servants 
In  charge  of  the  switch  engine  failed  to  blow 
the  whistle  or  ring  the  bell,  as  required  by 
statute,  when  approaching  a  crossing,  and 
was  also  running  at  a  higher  rate  of  speed 
than  six  miles  an  hour,  in  violation  of  the 
city  ordinance  In  such  cases  provided.    Tb« 
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defense  vrns  geu<«i'al  denial  and  contributory 
negligence  in  falling  to  looli  and  listen  be- 
fore driving  on  the  tract:,  knowing  that  the 
switch  engine  was  at  work  at  said  crossing. 
For  a  fuller  statement  of  the  case,  see  opin- 
ion of  Chief  Justice  Conner  on  a  former  ap- 
peal. 58  S.  W.  187.  The  verdict  and  judg- 
ment were  for  $1,500  in  favor  of  the  plain- 
tiff, and  the  defendant  company  has  appeal- 
ed. The  evidence,  though  conflicting  on  ma- 
terial points,  tended  to  and  was  sufficient 
to  sustain  the  verdict  in  favor  of  appellee. 
The  court  instructed  the  Jury  that  If  the 
plaintiff  knew  of  the  approach  of  the  cars, 
and  negligently  drove  on  the  track  and  was 
injured,  he  could  not  recover,  although  the 
defendant's  ser\-ants  failed  to  ring  the  bell 
or  blow  the  whistle.  A  special  charge  was 
asked  by  defendant  to  the  effect  that  plaintiff 
could  not  recover  If  at  the  time  be  drove 
on  the  track  be  knew  of  the  approach  of 
the  train,  or  "by  the  use  of  ordinary  care  he 
could  have  seen  it  approaching  in  time  to 
have  avoided  the  Injury."  Our  statute  re- 
quires the  whistle  to  be  blown  and  the  bell  to 
be  rung  for  all  public  crossings  when  within 
SO  rods  thereof,  and  the  bell  must  continue 
to  ring  until  the  crossing  is  passed.  Rev.  St 
art  4507. 

This  is  one  of  the  ways  provided  by  our 
laws  for  notifying  travelers  on  the  public 
roads  and  sti-eets  crossing  railroad  tracks  of 
the  near  approach  of  trains,  and  persons 
about  to  cross  the  track  at  such  places  have 
a  right  to  assume  that  those  in  cuarge  of 
the  engine  will  obey  the  law,  and  give  the 
signals  required.  It  is  a  police  regulation, 
intended  as  much  for  the  protection  and 
safety  of  the  railroad  company's  property, 
train  crews,  and  passengers  as  for  the  pro- 
tection of  persons  traveling  on  the  streets 
and  highways,  and  noncompliance  therewith 
is  negligence  per  se.  The  evidence  is  undis- 
puted that  the  view  towards  the  engine  was 
obstructed  by  some  freight  cars  left  standing 
on  the  side  of  the  street  and  the  testimony 
of  plaintiff  is  that  be  listened  before  driving 
on  the  track,  and  heard  nothing  to  indicate 
the  approach  of  a  train,  though  he  admits 
be  did  not  hear  distinctly,— says  he  was  "a 
little  thick  of  bearing."  The  charge,  as  re- 
quested. Is  correct;  but  the  court  gave  it 
substantially  In  the  main  charge,  when  he 
Instructed  them.  In  the  eighth  paragraph, 
that  if  the  plaintiff  was  himself  guilty  of 
negligence  that  contributed  proximately  to 
bis  Injury  to  find  for  defendant,  even  tnongh 
the  bell  was  not  rung  nor  the  whistle  sound- 
ed as  the  train  approached  the  crossing,  or 
was  moving  at  a  rate  of  speed  greater  than 
six  miles  an  hour.  The  court  also,  in  the 
ninth  paragraph,  instructed  the  jury  that  "if 
the  plaintiff  failed  to  look  out  for  approach- 
ing cars  as  soon  as  he  was  In  a  position  to 
see  them,  and  such  failure  was  negligence  on 
his  part,  under  all  the  circumstances,  and 
that  such  negligence  contributed  to  his  In- 
Jury,  to  fln-i  for  defendant"    With  the  main 


charge  thus  given,  it  wu  not  orror  to  re- 
fuse the  one  asked. 

Error  is  assigned  on  the  refusal  of  the 
court  to  give  the  following  charge:  "You 
are  further  instructed  that  If  you  find  and 
believe  from  the  evidence  that  plaintiff  was 
deaf  or  hard  of  hearing  at  the  time  of  the 
accident  complained  of,  then,  and  in  that 
event  you  are  instructed  that  such  deafness, 
or  partial  deafness,  would  require  greater 
vigilance  of  plaintiff  In  the  exercise  of  his 
eyesight  in  approaching  said  crossing."  This 
charge,  if  given,  would  have  been  a  discus- 
sion of,  and  comment  upon,  the  evidence, 
and,  in  effect,  a  charge  upon  the  weight  of 
the  evidence;  besides,  it  would  have  been 
confusing  to  the  Jury.  It  is  all  right  to  prove 
the  fact  of  deafness  or  partial  deafness  in 
order  that  the  jury  may  take  such  fact  into 
consideration  in  determining  whether  the 
deaf  man  used  such  care  as  a  man  of  ordi- 
nary prudence  in  his  condition  should  have 
used,  but  it  is  quite  another  thing  to  charge 
on  a  particular  fact  and  Its  relation  to  the 
other  facts.  The  assignment  Is  overruled. 
The  other  assignments  relate  to  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict, 
and  that  the  verdict  was  excessive,  and  none 
of  them,  In  our  opinion,  are  tenable,  and  are 
all  overruled.  Finding  no  error  in  the  Judg- 
ment it  Is  affirmed. 


TEXAS  &  P.  RY.   CO.  t.  WOOLDRIDGE 

et  al. 

(Court  of  Civil  Appeals  of  Texas.    May  25, 

1901.) 

RAILROADS-RIOHT  OF  WAT-FIRB-BVIDBNOB 
— INSTRCCTIONS. 

L  In  an  action  against  a  railway  company 
for  negligeatly  setting  fire  to  piaintifTs  ware- 
house or  barn,  It  was  not  error  to  permit  wit- 
nesses who  saw  the  fire  start  oa  the  company's 
right  of  way,  from  three  to  six  feet  from  the 
barn,  to  testify  that  "there  was  no  opportunity 
for  the  barn  to  catch  fire  when  It  did,  except 
from  defendant's  engine." 

2.  In  an  action  against  a  railway  company 
for  negligently  permitting  rubbish  on  its  right 
of  way  to  take  fire,  whereby  plaintiff's  ware- 
house was  bnraed,  evidence  was  admissible 
that  a  few  weeks  or  months  prior  thereto  other 
fires  were  set  by  cinders  in  the  same  rubbish 
by  local  trains  of  the  same  character  as  the 
one  alleged  to  have  caused  the  fire  in  ques- 
tion, and  that  such  prior  fires  were  pat  out  by 
the  train  crews. 

3.  In  an  action  ajtalnst  a  railway  company 
for  negligently  permitting  rnbbisb  oh  its  right 
of  way  to  take  fire,  whereby  plaintiff's  ware- 
house was  burned,  a  charge  that  if  the  jury 
believed  the  sparks  escaped  from  one  of  de- 
fendant's engines  and  set  the  fire,  and  plain- 
tiff did  Qot  contribute  thereto,  they  should  find 
for  plaintiff,  was  not  erroneous,  as  on  the 
weight  of  evidence,  in  assnniing  that  the  set- 
ting of  fire  by  sparks  established  negligence. 

4.  Where  a  requested  instruction  has  been 
fully  covered  in  the  main  charge,  it  is  properly 
refused. 

Appeal  from  district  court  OoOke  county; 
D.  E.  Barrett  Judge. 

Action  by  Wooldrldge  &  Bro.  against  the 
Texas  &  Pacific  Railway  Company.      Fi^m 
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a  Judgment  tor  plalntiS)*,  defendant  appeals. 
Affirmed. 

T.  J.  Freeman  and  Head  &  DlUard,  for  ap- 
pellant   Potter  &  Potter,  for  appellees. 

HTJNTBB,  J.  Appellees  Instituted  suit 
against  appellant  In  the  district  court  of 
Cooke  connty,  Tex.,  on  the  9th  day  of  April, 
1900,  to  recover  damages  in  the  sum  of  $1,200 
for  the  alleged  destruction  of  property  by 
fire  from  one  of  defendant's  engines.  By 
their  amended  petition,  filed  on  the  1-lth  day 
of  May,  ISOO,  they  alleged  that  on  the  23tfa 
day  of  July,  1900,  they  were  the  owners  of 
certain  property,  including  bay,  sacked  com, 
and  oats,  salt  In  barrels,  and  a  hand  com 
staeller,  which,  together  with  a  framed,  box, 
wooden  warehouse  belonging  to  them,  was  on 
said  date  destroyed  by  fire  negligently  set 
out  by  one  of  appellant's  passing  engines; 
that  all  of  said  property  was  situated  In 
Petty,  I.amar  county,  Tex.,  and  that  the  ag- 
gregate value  of  the  same  was  $1,112.73;  that 
said  warehouse  was  located  partly  on  land 
owned  by  them,  and  partly  on  appellant's 
right  of  way;  that  this  warehouse  contained 
the  hay  which  was  destroyed,  but  the  bal- 
ance of  the  property  was  stored  in  other 
houses,  which  were  near  to  appellees^  bam 
and  appellant's  right  of  way;  that  said  ware- 
bouse  or  bam  had  been  located  on  appellant's 
switch  track  for  the  purpose  of  loading  hay, 
grain,  and  other  products  bandied  by  appel- 
lees onto  appellant's  cars,  and  for  convenience 
of  shipping  the  same  from  said  barn  over 
appellant's  road;  that  the  engine  which  set 
out  the  fire  did  not  have  proper  and  suffl- 
cient  appliances  to  prevent  the  escape  of  fire; 
that  It  was  operated  in  a  negligent  and  un- 
skillful manner  by  appellant's  servants,  and 
was  run  at  an  unusually  fast  rate  of  speed, 
which  caused  more  and  larger  sparks  and 
cinders  to  be  emitted  therefrom  tlian  was 
ordinary  or  necessary,  and  was  run  in  svich 
manner  as  to  cause  an  unusual  and  unrea- 
sonable strain  upon  the  engine,  causing  It  to 
emit  a  greater  amount  of  sparks  and  cinders 
than  was  necessary;  that  appellant  had  also 
allowed  a  great  amount 'of  rubbish  and  com- 
bustibles to  accumulate  on  its  right  of  way 
near  appellees'  property,  and  this  combusti- 
ble material  was  negligently  set  fire  to  by 
appellant,  and  the  fire  commnnicated  there- 
by to  appellees'  property,  destroying  the 
same;  that  said  loss  was  not  caused  by  any 
negligence  or  want  of  care  on  the  part  of 
appellees,  but  solely  by  gross  negligence  and 
want  of  care  on  the  part  of  appellant.  Ap- 
pellant answered,  by  general  demurrer,  special 
demnrrer,  general  denial,  and  also,  by  special 
answer,  alleged  that  the  injuries  complained 
of  were  proximately  caused  and  contributed 
to  by  appellees'  own  negligence  and  want 
of  ordinary  care,  and  resulted  from  one  of 
the  risks  assumed  by  them;  that  of  the  de- 
fects and  causes  producing  such  Injuries  ap- 
pellees had  full  notice  In  ample  time  to  have 


avoided  the  same;  that  said  dre  orrlginate^ 
through  no  fault  of  appellant,  and  was  not 
set  out  by  its  engine,  but  was  started  by  the 
negligent  acts  of  persons  over  whom  appel- 
lant, had  no  ccmtrol,  but  who  were  employed . 
by  appellees,  or  permitted  by  them  to  be 
apon  their  premises;  that  appelleee  were 
guilty  of  negligence  in  permitting  very  in- 
flammable material,  such  as  shnoka  and  liay, 
to  accumulate  around  their  liam,  and  that 
this  contributed  towards  causing  sncb  fire; 
that  appellant's  engine  was  provided  with 
the  most-approved  appliances  for  preventing 
the  escape  of  fire,  and  the  same  were  in  good 
condition,  and  appellant  had  used  dne  care 
to  have  the  same  in  such  condition,  and,  if 
fire  escaped  therefrom,  it  was  through  no 
negligence  or  want  of  care  on  the  i>art  of 
appellant  Said  cause  was  tried  before  a 
Jury  on  the  13th  day  of  November.  1900,  and 
resulted  in  a  verdict  and  Judgment  in  favor 
of  appellees  and  against  appellant  for  the 
sum  of  ?S17.7l,  and  hence  this  appeal. 

The  evidence  was  somewhat  conflicting, 
but  sufflcleut  to  establish  the  material  al- 
legations in  plalntlCTs'  petition,  and  tended 
also  to  establish  those  set  forth  m  defend 
ant's  answer. 

Several  witnesses  who  were  present  befor* 
and  at  the  time  of  the  flre,  and  wlm  saw  it 
start  in  the  shucks  on  the  right  of  way 
about  three  to  six  feet  ft-om  appellees'  bam, 
testified  that  "there  was  no  opportunity  for 
the  bam  to  catch  flre  when  it  did,  except 
from  defendant's  engine."  It  was  objected 
that  these  were  only  the  opinions  and  con- 
clusions of  the  witnesses,  and  were  therefore 
incompetent  We  think  there  was  no  error 
In  admitting  this  evidence.  The  evidence 
conclusively  and  indisputably  established  that 
the  flre  caught  in  the  dry  rubbish  and  shucks 
which  had  been  permitted  to  accnmulate  on 
the  appellant's  right  of  way  In  front  of. 
around,  and  against  appellees'  barn,  ten  feet 
of  which  was  situated  on  the  right  of  way, 
and  within  six  or  eight  feet  of  Its  side  track. 

Other  witnesses  were  permitted  to  testify, 
over  the  objections  of  appellant  that  other 
fires,  a  few  weeks  and  months  prior  to  the 
date  of  the  fire  complained  of,  were  set  oat 
by  cinders  in  this  rubbish  on  the  right  of 
way  by  local  freight  trains  of  the  same  char- 
acter as  the  one  which  It  was  charged  set 
out  this  fire,  and  such  previous  fires,  or  some 
of  them,  were  put  out  by  the  train  crew. 
The  objections  to  this  evidence  were  that  it 
was  "Immaterial  and  irrelevant  and  Intro- 
duced matters  of  collateral  inquiry,  and  did 
not  show  the  setting  out  of  this  flre  by  these 
engines."  We  think  the  court  did  not  err  in 
admitting  this  evidence.  It  tended  to  prove 
that  the  local  freight  engines  were  not  al- 
ways in  good  order,  or  were  not  sldllfullx 
and  prudently  managed,  or  that  the  appli- 
ances for  arresting  sparks  were  not  good,  as 
appellant's  witnesses  had  testified  they  were, 
and  the  same  on  all  the  engines,  or,  at  all 
events,  that  It  was  dangerously  negligent  to 
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permit  tbe'  dry  nibbiah  to  accumulate  and 
be  and  remain  on  the  right  of  Tray  wbere 
It  was,  while  operating  the  engines  along  the 
road  at  that  place,  and  that  the  company  had 
notice  of  such  danger.  Railway  Co.  r.  Don- 
aldaon,  73  Tex.  120,  11  &  W.  163,  and  cases 
there  cited;  Railroad  Co.  t.  Newman  (Tex. 
Civ.  App.)  40  S.  W.  854. 

The  court  charged  the  Jury  as  follows: 
"If  you  believe  from  the  evidence  that  sparks 
escaped  from  one  of  defendant's  engines  and 
set  out  a  lire  which  destroyed  plaintiffs'  prop- 
erty, and  If  you  further  believe  from  the  evi- 
dence that  the  plaintiffs  did  not  contribute  to 
the  starting  of  said  Are,  then  you  will  find 
for  plaintiffs  the  market  value  of  all  their 
property  so  destroyed  at  the  date  of  Its  de- 
struction, with  Interest  thereon  at  the  rate 
of  six  per  cent  per  annum  from  the  25tb 
day  of  August,  1899,  unless  you  find  from 
the  evidence  that  said  engine  was  equipped 
with  the  most-approved  spark  arresters  in 
use,  in  good  order,  and  that  the  agents  and 
employ^  of  defendant  in  charge  of  said  en- 
gine used  ordinary  care  in  operating  said 
engine  to  prevent  the  escape  of  sparks  there- 
from." Error  is  assigned  to  this  charge,  upon 
the  ground  that  It  is  upon  the  weight  of  the 
evidence,  in  that  it  assumes  that  the  setting 
out  of  the  fire  by  sparks  emitted  from  the 
engine  establishes  negligence,  which  ques- 
tion of  negligence  should  have  been  left  to 
the  Jury.  The  i-nle  is  now  well  settled  in 
Texas  otherwise  hai  such  cases.  Railway  Co. 
v.  Rice  (Tex.  Civ.  App.)  59  S.  W.  833;  Rail- 
way Oo.  V.  Johnson  (Tex.  Sup.)  50  S.  W.  663, 
and  cases  there  cited;  Railway  Co.  v.  Bart- 
lett,  81  Tex.  43,  16  S.  W.  (>38. 

The  court  further  charged  the  Jury  as  fol- 
lows: "But  if  you  believe  from  the  evi- 
dence that  the  said  engine  was  equipped 
with  the  most-approved  spark  arresters  In 
ose,  In  good  order,  and  that  the  agents  of 
the  defendant  in  charge  of  said  engine  used 
ordinary  care  In  operating  said  engine  to 
prevent  the  escape  of  sparks,  then  yon  are 
instructed  that  plaintiffs  cannot  recover  un- 
less you  believe  from  the  evidence  that  the 
defendant  company,  by  falling  to  use  ordin- 
ary care,  had  permitted  combustible  material 
to  be  and  accumulate  on  its  right  of  way, 
and  that  sparks  escaping  from  said  engine 
set  fire  to  the  combustible  material  on  said 
right  of  way,  and  communicated  to  and  de- 
stroyed the  plaintiffs'  property.  If  yon  find 
from  the  evidence  that  the  plaintiffs  or  their 
employes,  through  want  of  ordinary  care, 
as  above  defined,  negligently  caused  or  per- 
mitted shucks  or  other  combustible  material 
to  be  on  or  about  their  premises  in  close 
proximity  to  their  buildings,  or  to  accumu- 
late on  defendant's  right  of  way,  anu  if  you 
believe  that  such  negligence  on  the  part  of 
plaintiffs  or  their  employes.  If  it  was  negli- 
gence, aided  or  contributed  in  starting  the 
fire,  then  you  will  find  for  the  defendant, 
even  though  you  may  find  that  the  defendant 
company  was  guilty  of  all  the  negligence 


charged  against  it."  Appellant's  counsel  re- 
quested the  court  to  give  the  following 
charge:  "If  you  believe  from  the  evidence 
that  plaintiffs'  employ^  placed  or  left  the 
shucks  from  their  corn  in  such  position  that 
they  would  probably  be'  blown  or  carried  up- 
on defendant's  right  of  way.  and  that  they 
were  so  carried  thereon,  and  in  dangorous 
proximity  to  plaintiffs'  buildings,  and  per- 
mitted to  remain  there  in  hot,  dry  weather, 
and  that  the  said  employes,  either  In  placing 
said  shucks  where  they  did,  or  In  permitting 
them  to  remain  where  they  were,  did  not  act 
as  men  of  ordinary  prudence  would  act,  hav- 
ing due  regard  for  the  safety  and  preserva- 
tion of  plaintiffs'  property,  and  that  such 
conduct  on  the  part  of  said  employes  proxi- 
mately contributed  towards  causing  the  fire 
in  question,  you  will  find  for  the  defendant" 
The  evidence  raising  the  issue  presented  in 
the  special  charge  asked  is  to  the  effect  that 
the  appellees  and  othei-s  (principally  the  ap- 
pellees) had  for  years,  and  up  to  within  a 
week  of  the  fire  complained  of,  been  In  the 
habit  of  shucking  com  in  their  bam,  and 
throwing  out  the  shucks  on  the  ground  on 
the  south  side  of  the  bam,  not  on  the  right 
of  way,  where  cattle  would  consume  most  of 
them,  but  many  would  blow  away  and  lodge 
against  the  rails  and  ties  of  the  railroad  side 
track  on  the  north  side  of  the  bam,  and 
that  they,  with  straw  and  dry  weeds,  which 
the  section  hands  had  cut  out  and  left  on 
the  right  of  way,  together  with  other  dry 
and  combustible  rubbish,  had  accumulated 
on  the  right  of  way  around  and  In  front  and 
on  the  sides  of  the  bnrns  until  It  was  from 
six  inches  to  a  foot  deep,  and  ttiat  the  ap- 
pellees and  their  agents  and  servants  In 
charge  of  the  barns  and  business  at  Petty 
knew  these  f.icts,  and  of  the  danger  of  fire 
from  passing  traiRS  Incident  to  allowing  it 
to  remain  there,  and  failed  to  remove  it  from 
the  right  of  way  and  from  around  and  about 
the  parns.  The  evidence  is  uncontradicted 
that  the  fire  caught  in  the  shucks  and  rab- 
bish  on  the  right  of  way,  within  a  few  feet 
of  the  bam.  It  was  a  dry,  hot  windy  day 
in  July;  the  wind  blowing  from  the  tracks 
towards  the  bams.  The  business  of  appel- 
lees was  of  such  a  character,  even,  perhaps, 
when  carried  on  with  reasonable  care  and 
prudence,  as  might  be  expected  to  litter  up 
the  side  track  and  right  of  way,  more  or  less, 
arotmd  and  about  the  bam.  The  appellees 
were  doing  business  there,  presumptively,  by 
the  consent  of  appellant  who  had  allowed 
them.  It  seems,  to  place  the  north  end  of 
their  bam  ten  feet  over  on  its  right  of  way, 
and  had  built  them  a  side  track  close  In 
front  of  their  bam  to  facilitate  the  loading 
of  grain.  The  business  was  evidently  prof- 
itable to  the  appellant  as  well  as  to  appel- 
lees. It  has  been  held  without  exception, 
so  far  as  we  know,  that  the  railway  company 
is  bound  to  keep  Its  right  of  way  through 
the  country  reasonably  clear  of  dry,  combus- 
tible matter  which  is  liable  to  ignite  from 
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sparks,  and  a  failure  to  do  bo,  Trhereby  fire 
Is  started  thereon,  caused  by  sparks  or  cin- 
ders emitted  from  its  engines,  Is  prima  facte 
negllf;ence,  and  renders  the  railway  com- 
pany liable  for  the  value  of  grass  and  other 
property  destroyed  by  fires  thus  set  out.  It 
has  never  been  contended  in  such  cases,  so 
far  ns  we  are  aware,  that  it  was  the  duty  of 
the  farmer  or  the  owner  of  the  pasture 
through  whose  lands  the  railway  lies  to  keep 
the  right  of  way  clean,  or  that  their  failure 
to  do  so  would  be  contributory  negUgenno, 
so  as  to  bar  their  right  to  recover  the  vaUic 
of  their  grain  or  grass  burned;  and  the 
writer  Is  unable  to  perceive  any  sound  rea- 
son why  the  rule  should  be  dlfTerent  at  rail- 
way yards  and  stations.  Nevertheless,  if  it 
be  assumed  that  a  difCerent  rule  should  be 
applied  at  railway  yards  and  stations,  then 
the  court  very  clearly  told  the  Jury  that  if  the 
appellees  or  their  employes  negligently  caus- 
ed or  permitted  shucks  to  be  and  accumulate 
on  the  right  of  way,  and  that  such  negli- 
gence contributed  In  starting  the  flre,  then 
to  find  for  appellant,  although  It  may  have 
been  guilty  of  all  the  negligence  char>;ctl 
against  it.  This  submitted  the  issue  as  fully 
as  the  charge  refused,  and  was  certainly  ns 
favorable  to  the  company  as  It  could  ask. 

The  other  assignments  have  all  been  care- 
fully considered  by  us  and  are  overruled,  nut 
our  views  as  herein  expressed  render  it  un- 
necessary to  discuss  them.  Finding  no  error 
In  the  Judgment,  it  Is  affirmed. 


INDIANA  ROAD-MAOH.  00.  t.  CITY  OP 

SULPHUR  SPRINGS. 
(Court  of  Civil  Appeals  of  Texas.    April  6, 
1901.) 
UUNICIPAIi  CORPORATIONS-CONTRACTS- 
ESTOPPEL. 

1.  A  city  is  not  liable  on  a  contract  executed 
in  its  behalf  by  the  mayor,  where  the  mayor 
acted  without  authority. 

2.  Where  the  mayor  of  a  city,  without  au- 
thority, executed  a  contract  on  behalf  of  the 
city,  the  city  will  not  be  estopped  from  denying 
the  same,  it  not  having  received  any  benefit 
thereunder. 

Appeal  from  district  court,  Hopkins  coun- 
ty;  Howard  Templeton,  Judge. 

Action  by  the  Indiana  Road-Machine  Com- 
pany ai^lnst  the  city  of  Sulphur  Springs. 
From  a  Judgment  In  favor  of  the  defendant, 
plaintiff  appeals.    AiUrmed. 

y.  M.  Ciark,  for  appellant  Crosby  & 
Dlnsmore,  for  appellee. 

BOOKHOUT,  .T.  This  snlt  was  brought 
by  appellant,  as  plaintiff,  against  the  appel- 
lee, as  defendant,  in  the  district  court  of 
Hopkins  county,  to  the  August  term,  1809, 
for  damages  by  reason  of  an  alleged  breach 
of  contract  by  appellee  In  the  refusal  of  ap- 
pellee to  receive  and  pay  for  a  road  machine 
alleged  to  have  been  sold  by  appellant  to 
appellee  on  the  3d  day  of  March,  1899,  upon 


a  written  contract  by  the  terms  of  which  the 
said  road  machine  was  to  be  forwarded  to 
appellee  at  Sulphur  Springs,  Tex.,  on  the  Ist 
day  of  June,  1890,  at  a  stipulated  price;  ap- 
pellee having,  by  express  provision  in  such 
contract,  the  right  to  countermand  its  order 
for  said  machine  at  any  time  before  the  1st 
day  of  June,  1899.  Appellant  alleges  com- 
pliance on  its  part  with  all  the  provisions  of 
the  contract,  and  alleges  a  breach  of  the 
contract  on  the  part  of  appellee  by  the  re- 
fusal of  appellee  to  receive  said  road  ma- 
chine when  It  was  tendered  to  appellee  at 
Sulphur  Springs,  Tex.,  about  the  15th  day  of 
June,  1889.  There  were  three  counts  in  ap- 
pellant's petition,  the  cause  of  action  alleged 
being  the  same  In  each,  and  dllTering  only 
In  the  allegations  with  respect  to  the  man- 
ner in  which,  and  the  means  by  which,  ap- 
pellee executed  the  said  contract  and  be- 
came bound  by  it  The  first  count  alleges 
that  the  appellee  executed  the  said  contract 
by  authority  of  an  ordinance  of  the  dty 
council,  regularly  passed,  authorizing,  em- 
powering, and  directing  M.  G.  Miller,  then 
the  mayor  of  appellee,  to  make  said  contract 
The  second  count  alleges  that  the  said  con- 
tract was  executed  by  the  appellee,  acting 
through  its  said  mayor,  M.  G.  Miller,  and 
alleging  that  If  the  said  M.  G.  Miller,  mayor, 
made  said  contract  without  authority,  said 
contract  was  afterwards  ratified  by  appellee 
through  its  board  of  aldermen,  by  the  said 
board  of  aldermen  falling  to  countermand 
the  said  order,  and  further  alleging  that  ap- 
pellee's board  of  aldermen  by  a  resolution 
ratified  and  confirmed  the  said  contract. 
The  third  count  alleges  that  the  said  M.  G. 
Miller  was  the  chairman  of  appellee's  street 
committee,  and  that  he  executed  said  con- 
tract by  aathorlty  and  direction  of  said 
street  committee.  The  defendant  answered 
by  general  denial,  and  by  a  special  plea  de- 
nying the  power  and  authority  of  M.  6.  Mil- 
ler, and  denying  the  power  and  authority  of 
appellee's  street  committee,  to  execute  the 
contract  declared  on,  or  to  bind  appellee 
thereby.  The  case  was  withdrawn  from  the 
Jury,  and  was  tried  before  the  court  without 
the  aid  of  the  Jury,  on  the  7th  day  of  Sep- 
tember, 1899.  Judgment  was  entered  for  the 
defendant  The  appellant  has  prosecuted  an 
appeal. 

The  trial  court  upon  motion  of  appellant 
filed  conclusions  of  fact  and  of  law.  Its 
findings  of  fact  are  supported  by  the  evi- 
dence. 

The  following  are  the  conclusions  of  law. 
as  found  by  the  trial  court:  "The  plaintiff 
is  not  entitled  to  recover  on  tbe  contract  as 
the  mayor  was  without  authority  to  make  it 
An  estoppel  cannot  be  insisted  on,  as  the 
city  never  received  any  ben^t  under  the 
contract  Tbe  facts  are  not  sufficient  to 
show  ratification.  General,  unofficial  knowl- 
edge on  the  part  of  individual  aldermen  that 
some  kind  of  order  had  been  given  will  not 
amount  to  ratification.    Plaintiff,  before  ship- 


Digitized  by 


Google 


Tex.) 


MULLINS  T.  HARTFORD  LIFE  INS.  CO. 


909 


ping,  knew  that  there  were  objections  to  the 
order,  and  shonld  have  ascertained,  from  an 
authoritative  source,  whether  It  had  a  legal 
conti-act,  and  whether  the  dty  wanted  the 
order  filled,  before  Incurring  further  dam- 
age." These  conclusions  announce  correct 
propositions  of  law,  and  are  adopted  by  this 
court  They  are  supported  by  the  following 
authorities:  City  of  San  Antonio  t.  French 
(Tec  Sup.)  16  S.  W.  440;  Penn  v.  City  of 
Laredo  (Tex.  Civ.  App.)  28  S.  W.  636;  City 
of  Bryan  v.  Page,  61  Tex.  532,  22  Am.  Rep. 
637;  Ferguson  y.  Ualsell,  47  Tex.  421;  Bev. 
St  1895,  arts.  415,  414,  419.  There  Is  no  er- 
ror In  the  judgment  and  It  is  affirmed. 


MULLINS  ▼.  HARTFORD  LIFE  EN'S.   00. 

(Court  of  Civil  Appeals  of  Texas.    May  25, 
1901.) 

IN8URANCBJ-PRBMIUM— PATMBNT  BY  CHBCK— 
NONACCBPTANCE— NOTICB   TO  IN- 
SURED—NECESSITY. 

Apremlum  on  a  policy  was  due  JanuHry 
18,  1899,  and  before  that  date  the  insured 
made  arrangements  with  a  mercantile  company 
to  pay  the  premium  for  him,  but  the  company 
did  not  mail  a  chA:k  for  the  amount  until  Feb- 
ruary 15th;  and  on  receiving  It  the  iosurance 
company  notified  the  mercantile  company  that 
the  check  would  not  be  accepted  nntil  the  in- 
sured furnished  a  certificate  of  good  health, 
whereon  the  mercantile  company  wrote,  de- 
manding a  return  of  the  check.  The  insured 
died  the  following  November,  without  knowl- 
edge that  the  premium  had  not  been  paid. 
Held,  that  the  Insurance  company  was  justified 
in  returning  the  check  to  the  mercantile  com- 
pany, and  was  not  obliged  to  notify  the  insured 
of  the  sonacceptance  of  the  check. 

Appeal  from  district  court  Hunt  county; 
L.  A.  Clark,  Judge. 

Action  by  Rachel  Mulllns  against  the 
Hartford  Life  Insurance  Company.  From  a 
judgment  In  favor  of  defendant  plaintiff  ap- 
peals.   Affirmed. 

Evans  &  Elder  and  Oeo.  O.  Green,  for 
appellant    Edward  Gray,  for  appellee. 

TEMPIiETON,  J.  This  suit  was  brought 
by  the  appellant  Rachel  Mulllns,  on  a  policy 
of  life  Insurance  for  $1,000,  Issued  by  the 
appellee,  the  Hartford  Life  Insurance  Com- 
pany, on  January  18,  1898,  on  the  life  of 
her  husband,  N.  C.  Mulllns.  The  defense 
was  the  failure  to  pay  the  seuond  annual 
premium,  which  fell  due  on  January  18, 1889. 
The  defense  was  sustained  by  the  trial 
«onrt  and  Mrs.  Mulllns  has  appealed. 

On  December  10,  1898,  appellee  mailed  to 
Mnlllns  the  customary  notice,  to  the  effect 
that  the  premium  would  become  due  on  the 
18th  day  of  January  following,  which  notice 
was  duly  received.  Mulllns  did  not  have 
the  money  to  pay  the  premium.  He  was  a 
tenant  of  the  Crawford-Norrls  Company,  a 
mercantile  concern  doing  business  at  Com- 
merce, Tex.,  and,  l>efore  the  said  18th  day 
ijt  January,  arranged  with  the  said  company 


to  pay  the  premium  for  blm.  He  secured 
the  said  company  by  chattel  mortgage  for 
the  money  to  be  advanced.  The  said  com- 
pany did  nothing  until  on  February  15,  1899, 
when  it  mailed  a  check  to  appellee  for  $41.06, 
the  amount  of  the  premium.  The  check  was 
received  by  appellee  on  February  21st  and 
on  the  next  day  it  wrote  to  the  said  com- 
pany, acknowledging  receipt  of  the  check, 
and  stating  that,  as  the  policy  had  lapsed 
because  of  nonpayment  of  the  premium  with- 
in the  time  allowed  by  the  policy.  It  could 
not  accept  the  premium  unless  Mulllns  pre- 
sented a  health  certificate,  a  blank  form  of 
which  was  Inclosed.  Upon  receipt  of  this 
letter  the  Crawford-Norris  Company  at  once 
wrote  appellee,  demanding  the  return  of  the 
check.  Appellee  Immediately  forwarded  the 
check  to  its  Texas  agents  at  Dallas,  who 
at  once  sent  the  same  to  the  Crawford-Norrls 
Company.  Appellee  took  no  further  action 
In  the  premises,  nor  did  the  Crawford-Norrls 
Company.  Mulllns  died  in  November  follow- 
ing, without  knowing  that  the  premium  had 
not  been  paid.  The  contention  of  appellant 
is  that  the  Crawford-Norrls  Company  was 
the  special  agent  of  MuUins,  charged  with 
no  duty  except  to  forward  the  premium  to 
appellee;  that  when  it  performed  that  duty 
the  agency  was  terminated;  that  when  ap- 
pellee received  the  check  it  became  its  duty 
to  notify  Mulllns  himself  whether  the  check 
would  be  applied  to  the  payment  of  the 
premium,  and  the  conditions  upon  which  it 
would  be  so  applied.  When  the  premium 
was  received  by  appellee  the  policy  had 
lapsed,  and  could  only  be  reinstated  by  af- 
firmative action  taken  by  Mullins,  and  upon 
such  conditions  as  might  be  demanded  by 
appellee  under  the  provisions  of  the  policy. 
It  is  not  contended  that  appellee  was  bound 
to  accept  the  premium,  or  that  It  had  not 
the  right  to  demand  the  health  certificate 
required.  However,  it  could  not  retain  and 
appropriate  the  check  sent  by  the  Crawford- 
Norrls  Company,  and  deny  liability  on  the 
policy.  As  appellee  did  not  retain  and  ap- 
propriate the  check,  the  question  Is  whether 
It  was  justified  In  returning  the  same  to 
the  Crawford-Norris  Company,  instead  of 
sending  it  directly  to  Mullins.  We  are  of 
opinion  that  so  long  as  the  check  remained 
unaccepted  and  unapplied  by  appellee,  the 
Crawford-Norris  Company  had  the  right  to 
control  It  and  that  appellee  was  warranted 
In  returning  the  same  to  the  company  In 
compliance  with  its  demand.  Appellee  had 
no  notice  of  any  facts  which  would  have 
Imposed  any  other  duty  upon  It.  Whatever 
may  have  been  the  terms  of  the  Crawford- 
Norris  Company's  employment  it  was  clearly 
the  duty  of  appellee  to  acknowledge  receipt 
to  the  company  of  the  check,  and  MuUins 
must  be  held  to  have  had  notice  of  the  con- 
tents of  such  receipt  He  therefore  knew 
that  the  check  was  not  unconditionally  re- 
ceived, and  that  a  health  certlflcate  was  re- 
quired as  a  prerequisite  to  the  reinstatement 
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of  the  policy.  None  having  been  furnished, 
and  the  check  having  been  returned,  the 
policy  was  void.    The  Judgment  la  affirmed. 


TEXAS  &  P.  RY.  CO.  r.  PUTMAN. 
(Oouit  of  Civil  Appeals  of  Texas.    May  4, 

1901.) 
INFANTS— I>ANOEROUS    KMP1.0YMENT— INJU- 
RIES—RIGHTS  OF  PARENT— DAMAGES. 

1.  That  a  father  consented  and  agreed  to 
the  employment  of  a  minor  son  by  a  railway 
company  did  not  preclude  hia  right  to  recover 
for  injuries  inflicted  on  the  son  by  the  com- 
pany's negligence. 

2.  The  measure  of  damages  recoverable  by  a 
father  for  the  negligence  of  a  railway  com- 
pany, resulting  in  the  loss  of  a  leg  by  his 
lainor  son,  is  the  difference  in  value  betwuen 
the  services  of  the  son  before  and  after  the 
injury,  until  he  attttins  his  majority. 

Un  Rehearing. 

A  father  who  has  not  only  consented  to 
the  employment  of  a  minor  son  by  a  railway 
company,  but  who  has  also  specially  agreed 
never  to  trouble  the  company  if  the  son  was 
ininred,  can  nevertheless  recover  for  injuries 
received  by  the  son,  resulting  from  the  negli- 
gence of  the  company,  and  not  contemplated 
by,  or  naturally  arising  out  of,  the  employ- 
ment, 

Appeal  from  district  court,  Parker  county; 
J.  W.  Patterson,  Judge. 

Action  by  B.  Putman  against  the  Texas 
&  Paclflc  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed.   Motion  for  rehearing  overruled. 

Bldwell  &  Stennls,  for  appellant.  Harry 
W.  Kuteman,  for  appellee. 

CONNER.  C.  J.  Appellee,  B.  Putman, 
sued  the  appellant  for  damages  caused  uy 
Injuries  caused  to  his  minor  son  while  act- 
ing as  brakeman  In  appellant's  service.  It 
was  alleged  that  the  minor  son  was  hurt 
by  the  negligence  of  the  engineer  handling 
the  train  on  which  the  son  was  at  work. 
Appellant  interposed  a  general  demurrer, 
general  denial,  and  opeclal  plea  to  the  effect 
that  appellee  consented  to  the  employment 
of  the  son,  and  thereby,  and  also  by  special 
agreement,  waived  his  right  of  recovery. 
The  trial  resulted  In  a  judgment  for  appel- 
lee for  the  sum  of  $1,000,  from  which  appeal 
has  been  prosecuted. 

The  principal  question,  presented  In  va- 
rious forms,  is,  can  a  father  who  has  con- 
sented and  agreed  to  the  employment  of  a 
minor  son  by  a  railway  company  recover  for 
Injuries  Inflicted  upon  snch  minor  son  by  the 
negligence  of  the  railway  company?  Appel- 
lant Insists  that  in  such  case  no  right  of  re- 
covery exists,  and  cites  Il.iilway  Co.  v.  Rede- 
,ker,  07  Tex.  180,  2  S.  W.  527;  Railroad  Co. 
V.  Miller,  49  Tex.  322;  Railway  uo.  v.  Carl- 
ton, CO  Tex.  887;  Railway  Co.  v.  Brick,  83 
Tex.  526,  18  S.  W.  047;  Hamilton  v.  Railway 
Co.,  64  Tex.  656;  Railway  Go.  v.  Bvans.  16 
Tex.  Civ.  App.  68,  41  8.  W.  80;  Railway  Co. 
r.  Vleno,  7  Tex.  Civ.  Anp.  847,  26  S.  W.  230; 


and  other  cases.  We  think,  however,  that 
this  case  Is  clearly  dUtluguishable  from  the 
cases  cited.  The  cases  named  seem  to  sus- 
tain the  proposition  that  the  consent  of  the 
father  will  prevent  a  recovery  for  Injury  to 
a  minor  child  where  the  ground  of  recovery 
alleged  consists  alone  In  the  fact  that  the 
minor  bad  been  employed  In  a  dangerous 
employment.  In  such  ca.se  It  is  held  nec-es- 
sary  for  the  plaintiff  to  allege  and  prove  that 
the  employment  was  without  tlie  father's  con- 
sent, and  that  the  fact  of  minority  was 
known  to  the  employer.  But  in  the  case  be- 
fore us  this  Is  not  the  ground  of  recovery. 
The  father  does  not  seek  to  recover  because 
the  minor,  without  his  consent,  was  placed 
In  a  dangerous  employment,  wherem  he  was 
Injured;  nor  was  such  Issue  presented  lo  the 
Jury.  On  the  contrary,  the  jury  were  In- 
structed, In  effect,  that  the  consent  of  the 
father  and  of  the  minor  to  such  minor's  em- 
ployment In  the  character  of  service  In  which 
he  was  engaged  was  a  bar  to  the  recovery 
for  Injuries  arising  out  of  the  ordinary  risks 
or  dangers  of  his  employment.  Appellee's 
right  of  recovery  was  restricted  to  the  ques- 
tion whether  the  alleged  Injuries  had  been 
Inflicted  by  the  negligence  charged.  The 
sufficiency  of  the  evidence  to  support  the 
verdict  and  Judgment  In  this  particular  is 
not  questioned,  and  in  such  case  we  feel 
no  hesitancy  In  saying  that  the  father  can- 
not, by  consenting  to  the  employment  of 
the  minor,  or  In  any  other  way,  lawfully 
agree  to  exempt  appellant  or  those  In  like 
situation  from  the  consequences  of  Injuries 
so  Inflicted.  Such  eontiacts  we  think  cer- 
tainly contrary  to  public  policy  and  the  spirit 
of  our  laws,  as  has  been  often  held. 

The  amount  of  the  Judgment  to  not  com- 
plained of,  and  the  only  other  contention  not 
disposed  of  In  what  we  have  said  la  that  the 
court  failed  to  submit  the  proper  measure  of ' 
damages.  We  think  the  charge  submitted 
this  Issue  In  substantial  compliance  with  the 
proposition  of  appellant  under  Its  assignment 
The  true  measure  to  one  of  compensation. 
The  court  charged  the  jury  that  If  they  found 
the  plaintiff  entitled  to  recover,  and  be- 
lieved that  by  the  loss  of  the  leg  of  the  mi- 
nor, Mark  Putman,  the  value  of  the  services 
of  said  minor  had  been  diminished,  then 
"that  the  difference  between  the  value  of 
said  services  before  the  loss  of  the  leg  and 
after  the  loss  of  the  same,  up  to  the  time 
the  said  Mark  Putman  became  twonty-one 
years  of  age,  would  be  the  true  measure  on 
this  branch  of  the  case;  that  to,  plaintiff 
would  be  entitled  to  recover  the  difference 
between  the  value  of  said  services,  up  to  the 
time  the  said  Mark  Putman  should  become 
twenty-one  years  of  age,  before  the  loss  oi 
the  leg,  and  the  value  of  said  services  after 
the  loss  of  said  leg."  The  charge,  we  think. 
Is  In  substantial  compliance  with  the  rule  in- 
voked, and  not  subjeil  to  the  criticism  made 
In  the  proposition  of  appellant.  All  assi^- 
ments  are  accordingly  overruled.    Hie  poti- 
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tlon  being  sufBclent  and  suppoi-ted  by  the 
evidence,  and  finding  no  reversible  eiror,  tbe 
Judgmeat  is  affirmed. 

On  Rehearing. 

(Jnne  8, 1001.) 

We  seem  to  have  been  unfortunate  in  the 
-effort  to  make  ourselves  undwstood  in  the 
original  opinion.  On  rehearing  It  is  insisted 
that  there  was  no  agreement,  a«  Indicated 
.in  the  opinion,  between  appellee  and  the  rail- 
way campany  to  exempt  the  latter  from  the 
coneegnenees  of  Its  negligence.  Other  than 
as,  perhaps,  may  be  implied  from  the  fact 
of  the  father  consenting  to  the  employment, 
this  iB  true.  But  an  agre^nent  to  that  ef- 
fect was  specially  pleaded,  and  the  second 
assignment  was  to  the  effect  that  the  court 
erred  in  sustaining  exception  thereto.  We, 
therefore^  in  the  effort  to  condense  and  to  dis- 
pose of  all  questions  presented,  assume,  for 
the  purpose  of  the  argument,  that  Lhere  was 
such  an  agreement.  Assuming,  however, 
that  the  father  not  only  consented  to  the  em- 
ployment of  his  son,  but  also  specially  agreed 
that  he  would  "never  trouble  the  defend- 
ant If  his  son,  Mark  Putman,  in  the  employ- 
ment of  brakeman  on  defendant's  road  should 
be  injured,"  we  continue  to  be  of  opinion 
that  6wAi  consent,  waiver,  or  agreement  can- 
not be  given  the  effect  of  exempting  appel- 
lant from  the  consequences  of  the  negligence 
of  the  engineer  operating  the  oigiue.  As 
said  in  the  original  opinion,  we  think  there 
Is  a  clear  distinction  between  this  case  and 
the  cases  relied  upon  by  appellant.  In  what 
we  have  said,  however,  we  do  not,  and  did 
not  originally,  intend  to  convey  the  Idea,  as 
seems  to  be  indicated  In  the  motion  for  re- 
heartnf,  that  the  parenrs  consent,  waiver,  or 
agreement  would  not  be  a  bar  to  the  recov- 
ery for  Injury  arising  from  an  ordinary  risk 
of  the  son's  employment,  including  the  negli- 
gence of  a  fdlow  servant;  but  we  do  not 
understand  that  the  engineer  through  whose 
negligence  the  injury  In  qnestion  was  Inlilct- 
ed  was  a  fellow  servant  with  the  injured  son, 
within  the  meaning  of  our  statute.  While  it 
may  be  said  that  a  parent  is  guilty  of  negli- 
gence in  consenting  to  the  employment  of 
his  minor  child  In  a  business  of  extra  hazard, 
and  that  such  negligence  can  logically  be 
held  as  concurring  with  that  of  the  employer 
In  linowlngly  employing  such  minor  in  such 
business,  so  as  to  relieve  the  employer  of 
the  consequences  of  the  specific  negligence 
of  employment,  we  do  not  think  such  negli- 
gence of  the  parent  can  be  held  to  be  so  re- 
lated to  a  further  act  of  negligence  on  the 
part  of  the  employer  which  results  In  injury 
to  the  minor  not  contemplated  or  natm-ally 
arising  out  of  the  employment.  The  parent 
might  consent  or  agree  to  the  assumption  of 
the  ordinary  risks  and  dangers  of  the  minor's 
'employment,  but  because  he  does  so  It  can- 
not be  said  that  he  consents  to  the  injuries 
negligently  inflicted  after  employment     To 


give  effect  to  any  act,  course  of  conduct,  or 
agreement  on  the  part  of  the  pa]  ent  exempt- 
ing appellant  or  those  In  like  si'ua^lon  from 
the  consequences  of  negligencti  as  here  al- 
leged and  proven  would,  in  our  Judgment, 
be  contrary  to  public  policy,  'xbe  motion 
will  be  oveiTuled. 


CARUTHERS  t.  HOB& 

(Court  of  Civil  Appeals  of  Texas.    May  18, 
1901.) 

BROKERS— BAILEES— NEGUGENCS—DSOHEE 
OF  CARE. 

In  an  action  on  notes,  defendant  pleaded 
in  recoQvention  that  she  had  given  plaintiff  cer- 
tain money  to  loan  for  her,  but  which,  through 
his  negli){ence,  she  had  lost.  The  evidence 
tended  to  prove  that  plaintiff  had  received  a 
commission  from  the  borrower  for  makiag  the 
loan.  Held,  that  an  instniction  that,  if  piaia- 
tiff  received  a  profit  from  the  loaning,  he  was 
bound  to  use  the  greatest  degree  of  care  that 
an  ordinarily  prudent  person  would  exercise 
under  like  drcumstanccs,  was  erroneous,  as  re- 
quiring too  high  a  degree  of  care,  plaintiff, 
whether  as  bailee  or  broker,  being  only  requir- 
ed to  exercise  the  care  of  an  ordinarily  pru- 
dent person. 

Appeal  from  district  court,  Parker  coun- 
ty; J.  W.  Patterson,  Judge. 

Action  by  J.  H.  Caruthers  against  Mrs.  A. 
J.  Ross.  From  a  Judgment  on  a  plea  in  re- 
convention la  favor  of  defendant,  plaintiff 
appeals.    Reversed. 

A.  H.  Culwell,  tor  appellant  G.  A.  Mc- 
Call  and  Howard  Martin,  for  appellee. 

HUNTER,  J.  This  suit  was  brought  by 
J.  H.  Caruthers  to  recover  from  Mrs.  A.  J. 
Ross  on  two  promissory  notes,— one  for  (350, 
due  January  1,  1897,  with  vendor's  lien; 
and  the  oiher  for  $301.43,  due  November  1, 
1897,  with  10  per  cent,  attorney's  fees,  etc. 
The  defendant,  among  other  things,  pleaded 
in  reconvention  that  on  the  30th  day  of 
Jitne,  1895,  she  placed  with  the  plaintiff 
$800,  which  he  agreed  to  invest  and  loan 
for  her  at  an  annual  rate  of  Interest  of  10 
per  cent.,  guarantying  to  her  ti»e  return  of 
her  principal  and  interest  as  aforesaid;  that 
he  loaned  the  money  about  the  10th  day  of 
January,  1806,  to  Walter  and  J.  H.  King,  at 
10  per  cent,  and  took  their  note  for  same, 
and  a  mortgage  on  Walter  King's  cotton  gin 
and  grist  mill  and  premises  to  secure  the 
loan;  that  afterwards  the  Kings  sold  the 
mill  and  gin  to  P.  L.  Jordan  and  F.  Q.  Jor- 
dan, who,  at  the  instance  of  Caruthers,  as- 
sumed the  payment  of  the  mortgage  debt, 
and  Caruthers  took  a  deed  of  trust  on  said 
mill  and  gin  to  secure  the  same,  and  re- 
leased the  Kings  from  all  liability,  but 
negligently  failed  to  require  the  same  to 
be  insured  against  Are  for  her  benefit;  that 
afterwards  the  mill  and  gin  burned  down, 
and  was  a  total  loss,  the  lot  upon  which 
they  stood  not  being  worth  over  $10,  and 
both  the  Kings  and  Jordan  having  become 
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Insolrent,  and  whereby  she  has  lost  her  mon- 
ej  and  Interest;  and  she  prays  jndgment 
against  Caruthers.  On  the  trial  the  evi- 
dence was  conflicting,  but  tended  to  prove 
the  above  allegations,  and  thac  appellant  re- 
ceived a  commission  from  the  Kings  of 
either  $40  or  $60  for  getting  the  loan.  The 
court,  at  the  Instance  of  the  defendant's 
counsel,  charged  the  Jury  as  follows:  "It 
the  jury  believe  that  the  defendant  let  the 
plaintiff  have  $800  to  loan  for  her,  but  by 
reason  of  his  negligence  the  said  money 
was  lost,  then  the  plaintiff  is  responsible  for 
the  same;  and,  if  he  was  to  receive  a  profit 
from  the  loaning,  then  he  Is  bound  to  use 
the  greatest  degree  of  care  In  loaning  the 
same  that  an  ordinarily  prudent  person 
would  exercise  under  like  circumstances; 
and,  if  be  failed  to  ^cercise  such  care,  he 
would  be  responsible  for  the  money  and  in- 
terest, unless  you  find  that  this  claim  is  bar- 
red by  the  statute  of  limitation,  under  other 
Instruction  given."  And  refused  the  follow- 
ing charge,  asked  by  plalntifTs  counsel; 
"The  Jury  Is  charged  that  If  you  find  that 
Mrs.  Ross  let  Mr.  Caruthers.  have  the  $800, 
as  alleged  by  her,  to  be  loaned  for  her,  and 
that  a  loan  of  same  was  made  by  Mr.  Ca- 
ruthers, by  and  with  the  consent  of  said  Mrs. 
Ross,  then  you  are  charged  that  in  the  loan- 
ing of  same  he  was  required  to  exercise 
the  same  degree  of  diligence  that  a  prudent 
man  would  exercise  in  the  same  business; 
and  If  you  believe  that  he  did  exercise  rea- 
sonable prudence,  and  that  said  loan  was 
reasonably  well  secured,  then  If,  through 
some  unforeseen  circumstance,  a  condition 
arose  that  destroyed  said  security,  then  said 
Caruthers  would  not  be  responsible."  Error 
is  assigned  to  the  refusal  of  the  one  and 
the  giving  of  the  other,  and  we  think  that 
the  charge  given  was  erroneous,  and  the 
one  asked  and  refused  was  substantially  cor- 
rect Excluding  the  issue  of  guaranty,  Ca- 
ruthers seems  to  have  sustained  towards 
Mrs.  Ross  the  dual  relation  of  bailee  and 
that  of  broker,  as  the  money.  It  seems,  was 
delivered  to  him  In  June,  1895,  to  loan  as 
bis  Judgment  might  dictate;  and  thus  far, 
at  least,  and  until  loaned,  he  would  be  a 
bailee.  But  whether  his  liability.  If  any, 
arises  out  of  the  relation  of  bailee  or  that 
of  money  broker,  we  are  of  opinion  that  be  is 
only  held  In  law  to  the  exercise  of  such  care 
as  an  ordinarily  prudent  person  would  use 
In  performing  the  duties  and  obligations  he 
undertook,  because  the  transaction  was  for 
the  mutual  benefit  of  both  parties.  Story, 
Ballm.  i  23;  Mechem,  Ag.  «{  927,  928.  In 
ills  work  on  Agency,  Mr.  Mechem  says: 
"The  broker  carries  on  an  Independent  call- 
ing, requiring  not  only  a  knowledge  of  the 
rules  of  law  and  usage  which  govern  his 
transaction,  but  also  the  exercise  of  Judg- 
ment, discretion,  and  diligence.  Important 
Interests  are  Intrusted  to  his  care,  and  con- 
stant demands  are  made  upon  him  for  pru- 
dence, watchfulness,  and  sagacity.    He  holds 


himself  out  to  the  public  as  qualified  to  per- 
form the  duties  of  his  office,  and,  while  he 
does  not  warrant  the  success  of  his  under- 
takings, the  law  requires  of  him,  as  of  other 
persons  pursuing  similar  avocations,  that  he 
shall  possess  and  exercise  a  reasonable  de- 
gree of  skill  and  knowledge,  and  that  be  will 
perform  his  undertakings  with  reasonable 
diligence  and  care.  If  he  falls  to  satisfy 
this  requirement,  and  his  principal  suffer 
loss  thereby,  he  will  be  held  responsible  for 
it.  In  this  respect  bis  liability  is  similar  to 
that  of  the  attorney."  SecUra  951.  See, 
also.  Railway  Co.  v.  Smith  (Tex.  Sup.)  28 
S.  W.  520.  We  therefore  conclude  that  the 
charge  given  by  the  court  required  of  the 
plaintiff  a  higher  degree  of  care  than  the  law 
requires,  and  for  this  error  In  the  charge 
the  Judgment  is  reversed,  and  the  cause  re- 
manded. 


MISSOURI,  K.  &  T.  RY.  CO.  v.  RAY.i 

(Court  of  Civil  Appeals  of  Texas.    April  27, 
1901.) 

RAILROAD     CROSSING— NEGLIOBNCB—FRIOHT- 
ENINO  HORSE. 

1.  Where  plaintiff,  on  approaching  a  railroad 
crossing,  was  eigoaled  by  the  flagman  to  cross 
the  track  the  same  degree  of  care  was  not  re- 
quired of  him  as  if  there  had  been  no  such 
invitation,  but  he  should  use  such  care  as  a 
reasonably  prudent  man  would  under  the  <Kr- 
cumstances. 

2.  Where  plaintiff,  being  about  to  drive 
across  a  railroad  track,  stops  until  the  flag- 
man signals  him  to  cross,  and  is  then  nearly 
struck  by  the  sudden  starting  up  with  con- 
siderable noise  of  an  engine  near  by,  and  his 
horse  runs  away  and  be  is  injured,  the  railroad 
company  is  liable. 

Appeal  from  district  court.  Hunt  county; 
L.  A.  Clark,  Judge. 

Action  by  W.  L.  Kay  against  the  Mlaaoorl. 
Kansas  &  Texas  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

T.  S.  Miller  and  Head  &  Dillard,  for  appel- 
lant J.  G.  Matthews  and  Sherrill  &  Hefner, 
for  appellee. 

BOOKHOUT,  J.  This  Is  a  suit  Instituted 
by  W.  L.  Ray,  appellee,  against  the  appellant 
to  recover  damages  for  personal  Injuries. 
The  pleading  alleged:  That  on  the  28th  day 
of  January,  1899,  the  plaintiff  and  another 
were  driving  In  a  buggy  along  Lee  street  In 
the  city  of  Greenville;  plaintiff  doing  the 
driving.  When  they  reached  the  crossing  of 
defendant's  railroad  over  Lee  street  they 
stopped  to  ascertain  if  It  was  safe  to  cross. 
That  the  flagman  stationed  by  defendant  at 
said  crossing  signaled  them  to  cross,  where- 
upon they  drove  upon  the  track,  and  an  en- 
gine which  was  near  the  crossing,  and  a  lit- 
tle north  of  It  started  south  over  the  cross- 
ing, and  the  moving  engine  nearly  caught 

*  Writ  ot  error  denied  by  supreme  court. 
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the  buggy,  and  this,  together  with  the  noise 
occasioned  by  the  escaping  steam,  caused 
the  horse  to  run  away  and  Injure  plaintiff. 
A  trial  resulted  in  a  yerdlct  for  $1,2S0,  upon 
-which  Judgment  was  duly  entered,  and  de- 
fendant has  perfected  Its  appeal  to  this  court. 

The  first  assignment  of  error  complains 
that  the  court  erred  In  giving  the  following 
special  charge  requested  by  plaintiff:  "When 
a  traveler  la  notified  by  a  railroad  flagman  to 
go  upon  a  crossing,  he  has  a  right  to  pre- 
sume that  it  Is  safe  to  cross,  and  Is  not 
bound  to  exerclae  the  same  degree  of  care 
which  he  Is  expected  to  exercise  if  no  signal 
had  been  given  by  the  flagman,  but  is  only 
required  to  exercise  for  his  own  safety  such 
care  as  a  reasonably  prudent  man  would-  ex- 
ercise under  similar  circumstances."  (1) 
This  charge  is  objected  to  as  being  on  the 
weight  of  the  evidence,  In  telling  the  Jury 
that  a  traveler  Is  not  bound  to  exercise  the 
same  degree  of  care  which  he  would  be 
bound  to  exercise  If  no  signal  had  been  given 
by  the  flagman.  (2)  It  is  on  the  weight  of 
the  evidence,  in  telling  the  Jury  that  the 
plaintiff  had  a  right  to  presume  that  it  was 
safe  for  him  to  cross.  The  view  of  the  sur- 
roundings were  more  or  less  open  to  him, 
and  it  could  not  be  charged  that  he  could 
presume  that  it  was  safe  for  him  to  cross  if 
those  surroundings  indicated  the  want  of 
such  safety.  There  are  other  objections 
made,  but  they  are  substantially  embraced 
in  those  above  set  out. 

When  the  plaintiff  was  signaled  by  the 
flagman  to  cross  the  track,  this  was  an  as- 
surance that  it  was  safe  to  do  so,  and  the 
plaintiff  had  the  right  to  rely  thereon.  The 
same  degree  of  care  was  not  required  of  him 
as  if  there  had  been  no  such  invitation. 
Such  Invitation  would  not  excuse  a  traveler, 
however,  for  rushing  recklessly  Into  certain 
and  apparent  danger.  He  should  use  such 
care  as  a  reasonably  prudent  man  would  un- 
der the  circumstances.  Blllott  R.  R.  f  11K7; 
Sweeny  v.  Railroad  Co.,  10  Allen,  868,  87 
Am.  Dec.  644;  Glushlng  v.  Sharp,  96  N.  Y. 
076;  Pennsylvania  Co.  v.  Stegemeier,  118  Ind. 
805,  20  N.  E.  843,  10  Am.  St.  Rep.  186.  The 
charge  complained  of  embraced  the  princi- 
ples above  announced.  It  concluded  by  tell- 
ing the  Jury  that  the  plaintiff  was  required 
to  exercise  such  care  as  a  reasonably  pru- 
dent man  would  exercise  under  similar  cir- 
cumstances. The  charge,  we  think,  is  cor^ 
rect,  and  the  flrst  assignment  is  overruled. 

The  only  other  assignment  presented  in 
the  brief  of  appellant  challenges  the  verdict 
as  being  contrary  to  the  evidence.  The  evi- 
dence is  conflicting  upon  all  material  issues. 
There  is  evidence  suflident  to  support  the 
verdict  finding  the  following  facts,  and  in 
deference  to  the  verdict  we  so  find.  The 
plaintiff,  being  about  to  drive  in  bis  buggy 
across  the  track  of  defendant  railroad  at  Lee 
street,  a  public  crossing  in  the  city  of  Green- 
ville, upon  approaching  said  crossing  stopped 
to  ascertain  if  It  was  safe  to  cross.  He 
68S.W.-68 


waited  until  he  saw  the  flagman,  stationed 
by  defendant  at  said  crossing  to  give  notice 
of  the  movements  of  defendant's  engine  and 
cars,  signal  to  him  to  cross.  He  then  started 
across,  and  when  about  halfway  over  the 
defendant's  engine,  which  was  standing  Just 
north  of  the  crossing,  and  from  which  the 
steam  was  escaping  with  considerable  noise, 
began  to  move  south  in  the  direction  of  the 
plaintiff's  buggy,  coming  almost  in  contact 
with  it  causing  his  horse  to  take  fright  and 
run  away,  throwing  plaintiff  from  his  buggy 
and  injuring  him,  whereby  he  sustained  dam- 
age in  the  amount  found  by  the  Jury.  The 
defendant  was  negligent  in  giving  the  signal 
to  plaintiff  to  cross,  under  the  circumstances, 
and  in  running  its  engine  so  close  to  plain- 
tiff's buggy,  and  in  permitting  the  steam  to 
escape  in  the  manner  it  did.  The  plaintiff 
was  not  negligent  in  attempting  to  cross  In 
obedience  to  the  signal  given  by  defendant's 
flagman.  The  verdict  and  Judgment  are  sup- 
ported by  the  evidence.  Finding  no  error  In 
the  record,  the  Judgment  is  atHrmed. 


TEXARKANA  WATER  CO.  v.  KIZER. 
(Court  of  Civil  Appeals  of  Texas.    April  27, 
1901.) 
CONVERSION— LIMITATIONS— DAMAQBS— IN- 
TEREST. 

1.  A  suit  for  conversion,  brought  within  two 
years,  is  not  barred  by  limitations. 

2.  The  measure  of  damages  for  the  wrongful 
conversion  of  property  is  its  value  at  the  date 
of  conversion,  and  readerin^^  judgment  for  rent 
of  said  property  after  bringmg  suit  is  error. 

3-  In  an  action  for  conversioa,  interest  will 
not  be  computed  where  none  is  prayed  for  in 
the  petition. 

Appeal  from  district  court,  Bowie  coonty; 
J.  O.  Russell,  Judge. 

Action  by  A.  J.  Kiiser  against  the  Texar- 
kana  Water  Company.  Judgment  for  plain- 
tiff.   Defendant  appeals.    Modified. 

H.  C.  Hynson  and  Smelser  A  Mahafley,  for 
appellant  Olass,  Estes  &  King,  for  appel- 
lee. 

Conclusions  of  Fact 

RAINEX,  C.  J.  The  conclusions  of  fact  of 
the  trial  Judge  are  supported  by  the  evi- 
dence, and  the  same  are  adopted  as  the  con- 
clusions of  this  court 

Conclusions  of  Law. 

Under  the  evidence  plaintiff  was  the  own- 
er of  the  pipe  line  sued  for  at  the  time  of  its 
conversion,  January  1,  1890,  and  entitled  to 
recover  a  judgement  for  the  value  thereof. 
The  possession  and  control  of  the  property 
by  defendants,  as  sho-wn  by  the  evidence, 
was  not  adverse  and  exclusive  as  against  the 
plaintiff  until  the  conversion,  January  1, 
1809;  and,  as  suit  was  brought  by  plaintiff 
-within  two  years  from  the  date  of  conver- 
sion, his  claim  was  not  barred  by  limitation. 

The  court  erred,  however,  in  rendering 
Judgment  for  the  sum  of  $1,250,  when,  by  Ifai 
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andlnga,  tbe  Tahie  vas  only  $1,200.  There 
wa»  also  error  la  reDOering  iMiga^eot  for 
|80  «a  r«nts  for  said  property  aifter.  tlM 
brlsglng  of  Mid  suit.  OrdlnarUy,  thft  iii«a»- 
nre  of  damages  fos  wroneful  ccnversloD  of 
property  Is  its  valu*  at  tlie  date  of  conrer- 
aion,  vrlth  legal  interest  from  that  date. 
There  1b  no  clrcamstance  shown  why  a  dif- 
ferent rule  should  be  applied  In  this  case. 

The  foregoing  errors,  however,  60  not  re- 
quire a  reversal  of  the  Jadguemt,  but  the 
Judgment  wlU  he  here  reformed,  eliminating 
the  ISO  excess  In  value  and  the  $S0  for  rents, 
and  hae  rendered  for  $1,200  in  favor  of  ap- 
pellee; said  amount  to  draw  0  per  cent.  In- 
terest per  annum  from  the  date  of  tlie  ludg- 
ment  rendered  below.  Interest  will  aot  be 
computed  from  the  date  of  conversion,  as 
none  was  prayed  for  by  plaintiff  in  his  peti- 
tion. In  cases  lllce  thiss  interest  is  only  re- 
coverable as  damages,  and,  to  antborlze 
Judgment  for  seme,  there  must  be  an  alle- 
gation therefor.  Baker  v.  Smelser,  88  Tex. 
26,  20  S.  W.  377,  88  L.  K.  A.  108. 


BUGBHB-OOLEMAN  LAND  &  CATTLE  00. 
et  al.  V.  MATADOR  LAND  &  CAT- 
TLE 00.,  Limited. ' 
(Court  of  Civil  Appeals  of  Texasi    May  11, 

1901.) 

CATTLft    LAWS-CONSTITtrTlOMALmf— MOVING 

HBRD»-8CH00L  LANDS— tiBASB-H!N- 

CLOSBD  PASTURM. 
Const,  art.  1,  J  17,  provides  that  "no  per- 
son's property  shall  be  taken,  damaged  or  used 
for  or  applied  to  public  use  without  adectnate 
eotnpensation,  unless  by  content  of  such  per- 
son/' Acts  1887,  p.  83,  authorizing  the  sale 
and  leasing  of  scnool  lands,  provides  (Pea. 
Code,  art  608^  §  21)  that,  when  herds  of  cat- 
tle are  driven  from  one  place  in  the  state  to 
another,  the  lessee  of  sucn  lands,  who  has  in- 
closed the  samo  for  a  oarture,  shall  penult 
tbem  to  be  driven  throuea  such  pasture  as  ex- 
peditiously as  possible.  Held  that,  as  a  leasee's 
right  to  mciose  school  land  is  founded  on  the 
lease  from  the  stats,  hs  most  be  deemed  to  have 
oonsented  to  the  coaditioos  Imposed  by  the  act, 
within  the  provision  of  the  constitution. 

Appeal  from  district  court.  Hall  county;  O. 
A.  Brown,  Judge. 

Injunction  by  the  Matador  Land  &  Otttle 
Company,  Limited,  against  the  Bugbee-Oole- 
man  Land  &  Cattle  Company  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    AArmed. 

H.  £1.  Deavcc  and  Plemons  &  VealA,  for 
appellants.  W.  M.  Pardue  and  Cowan  A 
Bnmey,  for  appellee. 

STEPHENS,  J.  The  Bngbee-Coleman  Land 
k  Cattle  Company,  a  private  coriKiration,  en- 
gaged in  the  cattle  business,  and  controll- 
ing a  large  pasture  in  BaU  county,  Tex.,  in- 
closed with  a  wire  fence,  and  known  as 
the  "Shoe  Bar  Pasture,"  undertook,  by  force, 
to  prevent  the  Matador  Land  &  Cattle  Com- 
pany, Limited,  also  a  private  corporation, 
tamving  pastures  and  engaged  la  tbe  cattle 
*  wnt  of  srror  dsnlsd  bjr  supreme  court  June  W,  IML 


business  in  Motley,  Carson,  and  Oray  eonn- 
tlea,  Tex.,  from  driving  the  cattle  of  the  lat- 
ter company  from  its  pastures  la  Motley 
county  to  its,  yastaras  la  Ony  and  Oorsoo 
eounttse,  thsongh  tke  Bboe  Bar  pasture,  ss 
it,  witb  otlters,  bad  long  been  accustomed  to 
do,  and  this  suit  was  brought  to  enjoin  such 
Interfecenee.  A  preliminary  inJimctioB  was 
granted,  which  upea  final  trial  was  perpetu- 
ated, upon  the  ground,  as  alleged  in  the  peti- 
tion for  injunction,  that  tbe  Bugbee-Coleman 
Land  &  Cattle  Company  was  the  lessee  of 
state  school  lamds^  and  bad  tbe  same  Inclosed 
in  said  pasture,  and  therefore  was  required 
to  allow  the  ^psBee  eos^ony,  in  drlviag 
its  cattle  from  one  peiat  in  this  state  to  an- 
other, to  pass  tbcougb  the  gates  placed  in 
tbe  fences  of  the  Shoe  Bar  pasture  for  that 
purpose,  and  over  tbe  accustomed  route,  bat 
"as  expeditionsly  and  with  as  little  delay  as 
practicable."  From  that  Judgment  tbis  ap- 
peal Is  taken. 

In  the  year  1887  an  act  was  passed  provid- 
ing for  the  sale  and  lease  of  school  and  other 
public  lands,  and  to  prevent  tbe  free  use, 
occupancy,  unlawful  indosore,  ctic:,  of  such 
lands.  Acts  18S7,  p.  83.  Tbe  twenty-first 
section  oS  this  act  made  it  unlawful  for  any 
person  or  corporation  inclosing  any  such 
lands  to  build  or  maintain  more  than  three 
miles  ot  fence  running  in  tbe  some  general 
direction  without  a  gateway  in  tbe  same  a^ 
least  iA  feet  wide,  which  was  not  to  be 
locked  or  kept  closed  so  as  to  obstruct  free 
Ingress  and  egress.  This  section  contained, 
among  ethers,  the  following  proviso:  '"When 
herds  of  cattle,  horses,  sbeep,  or  goats  are 
drtven  tbrougb  tbis  state  froaa  one  place  to 
oniotber  place  in  this  state,  and  it  beoMues 
necessary  fov  sucb  stoclE  to  pass  tbrougb  any 
inclosed  pasture  of  any  person  wb»  boe  leas- 
ed any  of  the  aforesaid  lands,  8«eh  lessee  of 
such  Inelosure  shall  permit  socb  stock  to 
pass  tbrougb  such  pastor:  jx'ovided,  tbe 
orwner  o<  sucb  stock  so  drivea  tbaoueb  any 
sucb  tnciesure  shall  move  tbe  same  as  ex- 
pedttiously,  and  with  as  little  delay  am  prae- 
tleablc,  tbroi^h  sucb  iBclosure."  Tbia  sec- 
tion of  the  act  was  carded  Into  the  Revised 
Statutes  of  1885,  as  article  508  of  the  Penal 
Code,  and  seems  to  warrant  tbe  Judgment 
appealed  frouk  We  are  asked,  however,  to 
invalidate  it  vspoa  the  ground  that  it  is  in 
violation  of  article  1,  S  17,  of  the  constitu- 
tion, providing  that  "no  person's  property 
shall  be  taken,  damaged  or  used  for,  or  ap- 
plied to  public  use  without  adequate  com- 
pensation, unless  by  consent  of  sucb  person." 
But,  ioasmucb  as  appellant's  right  to  main- 
tain the  inelosure  was  founded  up<Mi  its  lease 
of  tbe  school  lands  from  the  state,  it  must 
be  held  to  have  consented  to  what  the  act 
quoted  imposed  as  one  of  the  conditions  of 
the  lease  and  right  to  inclose.  The  conten- 
tion that  article  973  of  the  Penal  Code  was 
held  in  Dilwortb  v.  SUte,  36  Tex.  Cr.  R.  189, 
86  S.  W.  274,  to  be  unconstitutional,  does  not 
affect  tbe  questioa;   for  that  is  an  entirely 


Digitized  by 


Google 


Tex.) 


TEXAS  LAND  &  CATTLE  CO.  v.  NATIONa 


915 


different  article,  and  does  not  eeem  to  relate 
in  any  vajr  to  tbe  Indoaure  of  putdic  school 
lands. 

Tbe  remaining  contention  Is  that  the  Juds- 
ment  ahonld  be  reversed  becaose  tLe  act 
quoted  and  found  In  tbe  Penal  Code  Is  no 
part  of  the  Civil  Statutes  of  this  state,  but 
we  fail  to  appreciate  the  importance  of  this 
distinction.  The  Judgment  Is  therefore  af- 
firmed. 


STATE,   to  Use  of  WISE   COUNTY,  T. 
WHORTON  et  al. 

(Uonrt  of  Civil  Appeals  of   Texas.    May   lit 

laoi.) 

I^OCAL    OPTION— BONDB-CONDITION&-VALID- 
ITT— APPEAL— RBCOED. 

1.  Under  Sayles'  Civ.  St.  art.  BOflOj,  requir- 
ing  saloon  keepers  in  local  option  counties  to 
furnish  a  bond  that  they  will  not  use  any 
screen  which  shall  obstruct  the  view  "through" 
doors  opening  out  on  a  street  or  alley,  held, 
that  a  bond  pi-oviding  that  no  icreen  shall  be 
used  which  will  obstruct  the  view  "to"  the 
doors  opening  on  a  street  or  alley  is  not  invalid, 
as  imposing  a  more  onerons  condition  than  the 
law  requires. 

2.  Under  Sayles'  Civ.  St.  art  5060j,  reqair 
ing  of  saloon  keepers  in  local  option  counties 
that  he  or  they  shall  not  permit  any  games  pro- 
hibited by  law,  the  use  of  the  statutory  words 
"or  they,"'  after  "he, '  in  a  bond  given  by  one 
person,  does  not  invalidate  the  bond. 

3.  Where  the  bond  involved  in  an  action  is 
excluded  from  the  evidence,  the  record  on  ap- 
peal need  contain  no  statement  of  facts. 

Appeal  from  district  court.  Wise  county; 
J.  W.  Patterson,  Judge. 

Action  by  the  state  of  Texas,  for  the 
use  and  benefit  of  Wise  county,  against  W. 
A.  Wberton  and  others,  on  a  local  option 
bond.  From  a  Judgment  for  defendants, 
plaintiff  appeals.    Reversed. 

J.  T.  Buckaloo,  Co.  Atty.,  and  B.  T.  Spen^ 
cer,  Co.  Counsel,  for  appellant  itnlloclc  ft 
Barham,  for  tbe  State. 

STEPHENS,  J.  This  suit  was  brought  In 
the  name  of  the  state  of  Tecras,  for  the  use 
and  benefit  of  Wise  county,  to  recover  upon 
a  bond  executed  by  W.  A.  Whorton  as  prin- 
cipal, and  tbe  other  appellees  as  snreties, 
under  article  50eOJ  of  Sayles'  CivU  Statutes, 
providing  for  the  sale  of  liquor  in  local  option 
counties.  Wise  county  being  of  that  class. 
Recovery  was  sought  upon  the  ground  that 
W.  A.  Whorton,  on  tbe  days  named  in  the 
petition,  had  failed  to  "beep  an  open  house," 
tbe  last  clause  of  the  bond  providing  "that 
he  shall  i.e^  an  open,  orderly  bouse,  and 
shall  not  use  any  screen  or  other  device  fOr 
the  purpose  Qf  or  which  shall  obstruct  the 
view  to  tbe  door  or  doors  opening  out  on 
tbe  street  or  alley."  When  the  bond  was 
offered  In  evidence  two  objections  were 
made  to  It,  both  of  which  were  sustained, 
and  after  it  was  excluded  the  court  In- 
structed the  Jury  to  return  a  verdict  for  tbe 


Tbe  first  and  most  important  of  these  ob- 
jections was  that  tbe  use  of  tbe  word  "to" 
in  the  condition  quoted,  instead  of  the  word 
"through,"  used  in  the  statute,  made  a  dif- 
ferent condition,  and  one  more  onerous  than 
that  imposed  by  law.  The  language  of  tbe 
statute  Is,  "and  shall  not  use  any  screen  or 
other  device  for  the  purpose  of  or  which 
shall  obstruct  the  view  through  [italics  ours] 
tbe  door  or  doors  opening  out  on  the  street 
or  alley."  But,  inasmuch  as  both  the  stat- 
ute and  the  bond  required  the  view  not 
to  be  obstructed,  tbe  one  through  and  the 
other  to  the  door,  and  as  It  would  be  prac- 
tically impossible  to  keep  the  view  from 
street  or  alley  through  a  saloon  door  im- 
obstructed  without  at  the  same  time  keep- 
ing the  view  to  such  door  substantially  un- 
obstructed, we  fall  to  see  that  the  bond  in 
question  laid  on  Whorton  a  greater  burden 
than  the  law.  It  may  be  that  It  contained 
a  condition  somewhat  different  from  that  ex- 
pressed In  the  statute,  but  that  alone  would 
not  invalidate  it,  since  it  would  still  be  good 
as  to>  conditions  complying  with  the  Astute, 
as,  for  Instance,  the  one  to  which  the  breach 
is  assigned  in  this  case,  requiring  Whortcm 
to  "keep  an  open  house." 

The  other  objection  is  of  BtHl  less  force, 
and  needs  only  to  be  stated  to  be  refuted, 
which  Is  that  the  bond  followed  the  statute 
literally  in  using  the  words  "or  they"  after 
"he,"  as.  for  instance,  "that  he  or  they  shall 
not  permit  any  games  prohibited  by  tbe 
laws."  etc. 

There  is  nothing  in  the  contention  that 
the  judgment  must  be  affirmed,  because 
there  is  no  statement  of  facts  in  tlie  record; 
that  question  of  practice,  in  cases  like  this, 
where  the  foundation  of  title  or  right  is 
excluded  from  the  evidence,  having  been  set- 
tled long  ago.  Nor  need  we,  for  a  Uke  rea- 
son, discuss  the  constitutional  question  raised 
by  cross  assignment.  Because  the  court 
erred  in  excluding  the  bond  declared  on 
tbe  judgment,  is  reversedl,  and  the  cause  la- 
manded  for  a  new  trlaL 


TEXAS  LAND  &  CATTLE  CO.,  Limited,  T. 
NATIONS. 

(Court  of  Civil  Appeals  of  Texas.    April  13, 
1801.) 

TRB8PABS  TO  TRY  TTTLB— DAMAQB3. 

1.  Where,  in  trespass  to  try  title,  defendant 
fails  to  answer  by  denial,  it  only  establishes 
plaintiff's  right  to  recover,  but  leaves  the 
amount  of  damages  open. 

2.  In  trespass  to  try  title,  where  actual  dam- 
ages for  removal  of  fences  are  fixed  at  $25,  ex- 
emplary damages  bxed  at  $226  are  grossly  ex- 


Appeal  from  district  court,  Hemphill  coun- 
ty;  B.  M.  Baker,  Judge. 

Trespass  to  try  title  by  W.  G.  Nations 
against  the  Texas  Land  &  Cattle  Company, 
Limited.     Plaintiff  chargea  defendant  with 
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removal  of  boundary  fence.    Judgment  for 
plaintiff.    Defendant  appeals.    Reversed. 

H.  E.  Hoover,  for  appellant  Browning  * 
Madden  and  W.  D.  Flaher,  for  appellee. 

HUNTEB,  J.  Because  the  appellant,  the 
Texas  Land  &  Cattle  Company,  Limited, 
failed  to  deny  or  otherwise  put  In  Issue  the 
allegations  in  the  appellee  Nations'  petition, 
the  verdict  and  Judgment  against  it  were 
proper,  and  It  is  in  no  position  to  controvert 
them  here.  The  failure  to  answer  by  denial, 
however,  only  established  the  plaintlfTs  right 
to  recover  against  the  company,  but  left  the 
question  of  amount  of  damages  open,  to  be 
fixed  by  the  proof.  Tne  actual  damages, 
fixed  by  the  verdict  at  |25,  were  fully  sus- 
tained by  the  evidence;  but  we  think  that 
the  exemplary  damages,  fixed  at  |225,  are  out 
of  all  proporuon  to  the  amount  of  actual 
damages  so  found  to  be  due.  See  Willis  ▼. 
McNelU,  67  Tex.  479,  and  Tynberg  v.  Cohen, 
76  Tex.  409,  13  b.  W.  816.  We  therefore  or- 
der that  the  Judgment  herein  be  reversed 
and  the  cause  be  remanded  for  a  new  trial 
unless  within  ^0  days  the  appellee  file  a  re- 
mittitur for  $226,  the  amount  of  the  vindic- 
tive damages;  and,  in  case  the  remittitur  is 
filed,  then  the  Judgment  shall  stand  affirmed; 
and  in  either  event  the  costs  of  this  appeal 
to  be  taxed  against  appellee,  Nations. 


LESTER  T.  ELLIOTT. 
(Court  of  Civil   Appeals   of  Texas.    April   6, 

1901.) 

SCHOOL  IJINDS-APPUCATION  TO  PURCHASB— 

VALIDITY— PRIORITY— BVIDBNCB. 

An  application  for  the  purchase  of  public 
•efaool  land,  stating  that  the  county  clerk  bad 
received   notice   of   the   classification    and   ap- 

Sraisement  of  the  land,  was  made  out  the  same 
ay  that  the  county  clerk  received  snch  notice, 
though  prior  thereto,  but  was  sent  to  the  com- 
missioner of  the  general  land  oSice  after  such 
receipt.  Held,  that  the  application  was  not  in- 
valid, as  having  been  made  too  soon. 

Un  Rehearing. 

It  appeared  that  the  county  clerk  made 
out  the  application  for  defendant  to  purchase 
public  school  land  the  day  he  received  notice  of 
Its  classification  and  appraisal,  though  prior 
thereto ;  afterwards  filling  in  the  date  and  Jurat, 
and  mailing  the  application  for  defendant  the 
following  morning:  but  the  clerk  did  nothing  to 
prevent  plaintitf  from  learning  of  the  notice 
and  making  application  to  purchase.  It  ap- 
peared also  that  plaintiSTs  application  probably 
reached  the  general  land  office  in  the  same  mail 
as  defendant's.  Held,  that  such  facts  did  not 
show  that  the  clerk's  acts  as  agent  for  defend- 
ant gave  him  an  undue  advantage  over  plain- 
tiff, so  as  to  invalidate  defendants  application. 

Appeal  from  district  court.  Hale  county; 
S.  I.  Newton.  Judge. 

Trespass  to  try  title,  by  S.  L.  Elliott 
against  L.  T.  Lester.  From  a  Judgment  la 
favor  of  plnlnticr,  defendant  appeals.  Re- 
versed. 

Wilson  &  Kinder,  for  appellant  Geo.  L. 
Beatty  and  O.  F.  Wayland,  for  appellee. 


HUNTEB,  J.  Elliott  brought  tbla  suit  in 
trespass  to  try  title  on  February  24.  1899, 
against  Lester,  to  recov«  section  8,  Uock 
A3,  6.,  C.  &  8.  F.  By.  Co.  public  scbool  land, 
lying  in  Hale  county.  The  defendant  plead- 
ed not  guilty.  The  case  was  tried  by  the 
court  without  a  Jury,  and  Judgment  ren- 
dered for  the  plaintiff,  and  Lester  has  ap- 
pealed. • 

The  record  shows  that  each  party  was  a 
settler  upon  a  home  section,  and  the  sec- 
tion In  controversy  was  within  a  radius  of 
five  miles  of  each  of  their  home  sections, 
and  each  was  entitled  to  purchase  the  land 
as  additional  grazing  land.    It  was  reclassi- 
fied as  dry  grazing  land,  and  appraised  at 
one  dollar  per  acre  by  the  commissioner  of 
the  general  laud  office,  and  placed  on  the  mar- 
ket by  him  on  December  29,  1897;   the  clo'k 
of  the  county  court  of  Hale  county  having 
received   from  the  commissioner  notice  of 
such   reclassification   and  appraisement  on 
that  day  at  6  o'clock  p.  m.     At  about  10 
o'clock  that  day,  and  before  the  clerk  re- 
ceived the  notice  and  list  from  the  commis- 
sioner, Lester  filled  out  an  application  and 
obligation  to  purchase  the  section  at  one  dol- 
lar per  acre,  and  verified  the  application  be- 
fore the  county  clerk,  and  left  them  with  the 
clerk  to  complete  by  adding  his  Jurat  after 
the  notification  was  received  by  the  clerk, 
which  notice  from  the  commissioner  was 
expected  to  arrive  by  the  6  o'clock  mail.    The 
Jurat  was  added  by  the  clerk  after  the  notice 
was  received  and  filed,  and  the  application, 
obligation,  and  cash  payment  were  forwarded 
by  the  mail  to  the  commissioner  and  treas- 
urer, respectively,  as  required  by  tbe  statute. 
On  the  next  morning,   December  30,  1897, 
Elliott  made  out  his  application  and  obliga- 
tion, and,  together  with  the  cash  payment  re- 
quired, forwarded  them  by  mail;   and  the 
record  falls  to  show  which  amplication  reach- 
ed the  bands  of  the  commissioner  first  but 
the  commissioner's  file  mark  on  Lester's  ap- 
plication was  41,114,  while  that  on  Elliott's 
was  41,768.     Elliott's  application  was  also 
Indorsed,    "Becelved    7:50,    1.3.1808,"    while 
Lester's  was  Indorsed,  "Received  1.3.1898," 
with  no  hour  or  minute  given.    The  land  was 
awarded  and  sold  by  the  commissioner  to 
Lester  on  April  6,  1898,  and  in  October  of 
said  year  Elliott  was  notified  that  his  appli- 
cation was  rejected.    In  support  of  the  action 
of  the  commissioner,  we  conclude  from  these 
facts  that  Lester's  application  was  received 
by  him  before  Elliott's.    The  file  number  bidi- 
cates  It,  and  tbe  award  and  sale  to  him  do 
also.     The  learned  district  Judge  who  tried 
tbe  case  found  as  matter  of  law  "that  tbe 
burden  of  proof  was  upon  plaintiff  (Elliott) 
to  show  that  his  file  reached  the  land  office 
first  in  point  of  time,  and,  falling  to  do  so, 
should  not  recover  upon  this  point;   that  the 
Lester  file,  l>elng  made  before  the  clerk  re- 
ceived notice  of  tbe  land  commissioner,  was 
an  (nralid  file,  and  plaintiff  should  recover." 
To  this  last  conclusion  of  his  honor— Ibat 
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Lester's  file  was  Invalid— error  Is  assigned, 
and,  we  think,  must  be  sustained.  His  lionor 
seems  to  Iiave  entertained  the  opinion  that, 
because  Lester  made  out  his  application  and 
8\\'ore  to  It  before  the  county  clerk  had  re- 
ceived the  notice  of  reclassification  and  ap- 
praisement from  the  commissioner,  his  ap- 
plication was,  therefore,  inyalld.  In  this,  we 
think,  that  the  learned  judge  was  in  error. 
It  is  of  no  consequence  when  the  application 
was  written  out  and  sworn  to,  except  that 
the  facts  stated  therein  ought  to  De  true 
when  made,  and  true  when  filed  In  the  land 
office.  The  application,  in  contemplation  of 
law,  is  not  made  until  It  Is  filed  in  the  land 
office;  and,  if  the  statements  contained 
therein  are  true  then,  and  the  land  la  then 
on  the  market,— that  Is,  if  the  county  clerk 
has  then  received  notice  of  its  classification 
and  appraisement,— the  application  Is  good; 
and,  if  the  applicant  has  complied  with  the 
law  in  all  other  respects,  and  his  application 
Is  received  first  in  point  of  time  after  the 
clerk  had  received  the  notice  aforesaid,  he 
Ui  entitled  to  purchase  the  land,  and  It  would 
be  the  duty  of  the  commissioner  to  accept 
his  bid,  and  award  It  to  him.  Martin  y. 
Marr  (Tex.  Civ.  App.,  March  23,  1901)  62  S. 
W.  932.  This  determines  the  only  important 
question  raised  by  the  record,  and  must  re- 
sult in  the  reversal  of  the  Judgment  The 
trial  court  having  found  the  facts  substan- 
tially as  we  have  stated  them,  It  becomes  our 
duty  to  render  the  Judgment  here  which  that 
court  should  have  rendered.  It  is  therefore 
ordered  that  the  Judgment  In  this  case  be 
reversed,  and  we  here  now  render  the  same 
in  favor  of  appellant,  and  the  clerk  of  this 
court  is  directed  to  enter  it  accordingly.  Be- 
versed,  and  rendered  for  appellant 

On  Motion  for  Rehearing. 

(June  8,  1901). 

CONNER,  C.  J.  I  concur  with  Justice 
HUNTER  in  the  conclusion  that  the  motion 
for  rehearing  should  be  overruled,  but,  in 
view  of  the  question  so  ably  pressed  on  the 
submission  by  counsel  for  the  motion,  I  wish 
to  add  that,  while  Inclined  to  agree  with 
them  in  the  contention  that  an  agreement 
between  a  county  clerk  and  an  intending 
purchaser  of  school  lands  that  the  former 
should  act  as  the  agent  of  the  latter,  where- 
by such  intending  purchaser  might  obtain  a 
preference  or  unfair  advantage  over  others 
also  desiring  to  purchase,  would  be  void  on 
the  ground  of  public  policy,  yet  no  such  case, 
in  my  Judgment,  is  shown  by  the  evidence 
In  this  case.  W.  B.  Martin,  th^  county  clerk, 
testified  on  this  point  as  follows:  "Lester 
made  his  application  before  me  on  December 
29tht  at  about  10  o'clock  a.  m.  He  signed 
and  swore  to  it  at  the  time,  but  I  did  not 
put  the  date  in  and  affix  the  Jurat  to  it  un- 
til after  the  mail  came  In  that  evening.  I 
did  not  see  Lester  after  the  mail  came  in 
that  evening.     I  mailed  the  same  on  the 


morning  of  the  next  day,  the  80tb.  I  went 
to  the  post  office  very  early,  and  before  the 
mall  left,  and  gave  the  letter,  together  with 
other  letters,  to  the  postmaster,  and  told 
him  I  ^as  especially  anxious  for  them  to 
leave  on  that  mail.  I  saw  Lester  in  Plain- 
view  late  that  evening,  but  not  after  the 
mail  arrived."  Appellant,  Lester,  testffied: 
"I  made  the  application  at  Plainvlew.  Hade 
the  same,  and  swore  to  it  before  him  [W. 
B.  Martin],  on  the  29th  of  December,  A. 
D.  1897.  Made  the  same,  as  I  recollect  it, 
late  in  the  evening  of  that  date.  I  remained 
in  Plainview  that  day  until  the  mail  came 
in.  It  arrived  late  that  evening,— about 
dusk.  I  don't  remember  now  whether  I  saw 
the  clerk  after  the  mail  came  in  that  even- 
ing or  not"  Appellee,  Elliott,  testified:  "i 
came  to  Plainview  on  the  29th  of  December, 
1897.  I  met  I^ester  that  evening,  going  home 
from  Plainview.  He  was  about  six  miles 
from  Plainview.  I  am  sure  it  was  the  29tb 
when  I  met  him."  J.  S.  Hlghsmith  testi- 
fied: "I  was  postmaster  at  Hale  Center  on 
December  30,  1897.  The  plaintiff  made  his 
applications  for  the  land  before  me.  I  made 
them  out  and  mailed  them  to  Hon.  A.  J.  Bak- 
er, at  Austin.  I  put  special  delivery  stamp 
on  the  letter.  I  made  them  about  noon,  and 
mailed  them  a  short  time  after.  I'he  mall 
going  the  most  direct  route  to  Austin  from 
Hale  Center  goes  through  Plainview.  It 
leaves  Hale  Center  in  the  evening,  and  goes 
to  Plainview  that  night.  Next  morning  It 
goes  from  Plainview  to  Amorlllo,  thence  to 
Ft  Worth,  thence  to  Austin;  and  the  letter 
which  I  mailed  for  plaintiff  at  Hale  Center 
on  the  30th,  going  by  direct  mail  route, 
should  have  reached  Austin  between  S  and 
6  o'clock  on  the  following  Sunday  morning, 
if  nothing  should  happen  to  prevent  It  I 
got  Elliott's  letter  off  on  mall  same  day  It 
was  made.  A  letter  leaving  Plainvlew  on 
the  morning  of  the  80th,  going  by  direct 
mail  route,  should  have  reached  Austin  at 
the  same  time  in  the  morning  of  the  day  be- 
fore, which  would  have  been  on  Saturday." 
This  Is  the  entire  evidence  upoif  which  ap- 
pellee can  rest  his  contention.  There  is  no 
other  evidence  from  which  to  infer  that  the 
clerk  agreed  to  act  as  appellant's  agent,  or 
that  the  clerk's  act  in  mailing  the  letter  con- 
taining his  application,  etc.,  was  other  than 
a  friendly  act  that  could  lawfully  be  per- 
formed. Appellee  testifies  that  be  went  to 
Plainview  on  the  same  evening  appellant 
made  his  application,  and  there  is  not  the 
slightest  effort  to  show  that  the  clerk  re- 
fused him  any  information,  or  that  in  any 
way  the  clerk's  act  gave  appellant  an  ad- 
vantage; and  the  proof  shows  both  applica- 
tions arrived  in  Austin  on  the  same  day,  and 
evidently  by  the  same  mail.  The  commis- 
sioner, under  date  of  October  19, 1898,  wrote 
appellant  that  no  application  was  ahead  of 
his,  assigning  other  reasons  why  the  award 
was  made  to  Lester.  If  the  two  applica- 
tions arrived  at  the  same  time,  a  fair  dlscre- 
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tion  in  the  eommlsalooer  to  determine  to 
whom  the  aTirarcl  shall  be  made,  it  aeema  to 
me,  most  be  coneeded  to  exist.  At  all 
events,  no  auch  evidence  of  agreement  or 
agency  exlstB  as,  in  my  Judgment,  Ys  suffl- 
dent  to  bring  tbts  ease  wltliln  tbe  princi- 
ple of  law  contended  for  In  behalf  of  appel- 
lee. The  case  was  evidently  tried  on  no 
such  issue.  The  Invalidity  of  Lester's  aie, 
as  held  by  the  trial  court,  rests  alone  on  the 
fact  that  his  application  was  sworn  to  a  few 
hours  before  the  clwk  received  the  written 
notification  of  the  cdasslflcation  and  ap- 
praisement from  the  commissioner. 

In  the  foregoing  conclnsions  Jnstlce 
HUNTER  concurs,  but  the  writer  wishes  to 
add  that.  In  view  of  the  fact  that  the  law 
takes  no  notice  of  parts  of  a  day,  and  of  the 
further  fact  that  Lester's  affidavit  was  true 
at  all  times  involved,  I  felt  on  the  original 
hearing,  and  remain  of  the  opinion,  that  the 
mere  circumstance  that  Lester,  in  the  way 
of  preparation,  made  his  application  a  few 
hours  before  receipt  of  the  notice  by  the 
derk  ought  not  to  Invalidate  It,  though  It 
might  be  otherwise  If  the  application  and 
affidavit  had  been  made  a  day,  week,  or 
month  before.  In  other  words,  I  feel  un- 
willing to  be  understood  as  having  agreed 
on  the  original  submission,  or  as  now  agree- 
ing, that  it  Is,  under  all  circumstances.  Im- 
material when  the  application  is  made,  pro- 
vided only,  as  stated  in  the  original  opinion, 
tbe  statements  therein  are  true  at  the  time 
the  land  is  placed  on  the  market.  I  think 
tbe  language  in  the  original  opinion  to  this 
effect  is  to  be  limited  to  the  very  case  here 
made.  As  so  limited,  I  agree  Uiereto;  and 
Join  in  the  conclusion  that  the  motion  for  re- 
hearing should  be  overruled. 

SniTHENS,  J.,  not  slttlns. 


BLACK  et  nx.  v.  GARNER  et  al. 

(Court  of  eivil   Appeals  of  Texas.    May  22, 

1901.) 

HOMESTEAD  —  HARRIED  WOMAN'S  RIGHT 
THERETTO— VALIDITY  OF  MARRIED  WOMAN'S 
ACKNOWLBDaMBNT  —  ESTOPPEL  —  RENTS  — 
STATirriS— ABANDONMENT  OF  HOMESTBAI>— 
ADVERSE  POSSESSION. 

1.  A  married  woman's  acknowledgment  of  a 
deed  by  herself  and  hnsband,  conveying  the 
homestead,  which  omitted  to  state  sua  in- 
atrmnent  to  be  her  act  and  deed,"  or  that  she 
willfully  signed  tbe  same,  or  words  of  like  im- 
port, was  defective,  rendering  the  deed  void, 
so  that  she  was  not  estopped  by  it  from  assert- 
imr  her  riacht  to  the  homestead,  there  being  no 
fraud  on  her  part. 

2.  In  an  action  by  a  husband  and  wife  to  re- 
cover their  homestead  from  an  innocent  third 
person  purchasing  from  plaintiff's  mortgagee, 
the  acts  of  the  bnsband  cannot  affect  the  wUe's 
interest,  since  the  husband  cannot  create  a 
charge  on  the  homestead  by  conduct  not  partici- 
pated in  by  his  wife  which  would  otherwise  op- 
erate as  an  estoppel  in  pais  against  him. 

3.  Where  a  person  possessing  land  in  good 
faith  made  valuable  improvemeuts  thereon, 
though  not  having  a  valid  title  to  the  land,  on 


a  recovery  of  the  land  by  the  rightful  owner 
the  possessor  was  liable  for  the  rental  value  of 
the  property,  exclasive  of  the  improvements, 
from  tbe  time  of  possession  to  tbe  judgment  of 
onster,  to  be  deducted  from  the  value  of  the 
improvements. 

4.  In  an  aetion  against  an  innocent  purchaser 
of  land  and  the  wrongful  vendor  thereof  to  re- 
cover the  land,  where  the  wrongful  vendor,  if 
any  one,  was  entitled  to  a  certain  alleged  pay- 
ment made  by  tbe  plaintiff,  the  court  will  nat 
consider  any  equities  arising  from  this  payment, 
in  the  absence  of  any  plea  in  regard  to  the  same 
by  the  wrongful  vendor. 

On  Reheartng. 

1.  Where  plaintiffs,  husband  and  wife,  execut- 
ed a  deed  of  their  homestead  as  a  security  for  a 
debt,  the  wife  signing  tbe  same  under  the  belief 
and  representation  tnat  it  was  a  mortgage,  and 
an  innocent  purchaser  of  the  property  did  not 
rely  on  the  wife's  signature  to  the  deed,  the 
wife  was  not  estopped  from  claiming  the  prop- 
erty as  a  homestead  br  the  fact  that  she  knew 
the  supposed  mortgage  was  to  be  used  by  the 
mortgagee  to  negotiate  the  loan,  since  she  was 
not  guilty  of  any  poritlve  fraud. 

2.  A  husband  and  wife,  after  executing  a  deed 
of  their  homestead  as  a  securil?  for  a  debt 
stored  part  of  their  furniture  in  the  town  where- 
in the  homestead  was  located,  and  moved  away, 
residing  in  other  cities  for  10  years.  There  was 
evidence  of  their  intention  to  return  again  to 
their  homestead,  and  they  never  owned  a  home 
anywhere  else.  Three  years  after  leaving  the 
husband  returned  and  paid  the  taxes  on  the 
property  and  a  balance  on  the  purchase  price. 
uHd,  in  an  action  to  recover  the  property  from 
an  innocent  iMirchaser,  that  plaintiffs  had  not 
abandoned  their  homestead. 

3.  Where  a  wife  signed  a  deed  of  a  homestead 
under  the  belief  and  representation  that  it  was 
a  mortgage,  and  her  acknowledgment  was  defe^ 
tive,  an  innocent  purchaser  of  the  property, 
deriving  title  through  such  conveyance  and  hold- 
ing possession  for  seven  years,  did  not  obtain  a 
good  title  by  adverse  possession  for  more  thsn 
three  years  under  color  of  title,  as  provided  by 
Sayles'  Civ.  St.  art.  3340,  since  the  convey- 
ance was  not  a  color  of  title,  within  the  mean- 
ing of  the'ststute,  fraud  vitiating  the  same. 

Appeal  from  district  court  Navarro  coun- 
ty; L.  B.  Cobb,  Judge.  , 

Suit  by  W.  R  Blaok  aad  wife  against  J.  C. 
Gamer  and  another.  From  a  Judgment  in 
favor  of  the  defendants,  the  plaintlfls  ap- 
peal.   Reversed. 

SImkins  &  Mays,  for  appellants.  )icCle^ 
Un  &  Prince,  for  appellees. 

FLY,  J.  W.  B.  Black,  Joined  by  bis  wife. 
Mattle  J.  Black,  Instituted  this  suit  against 
J.  C.  Gamer  and  P.  M.  Lea,  to  recover  lot  18, 
block  8,  In  the  Hightower  &  Evans  addition 
to  the  city  of  Corslcana.  It  was  alleged  that 
on  December  20,  1S&8,  the  property  was  the 
homestead  of  appellants,  and  appellee  Gamer 
entered  and  dispossessed  them  of  It;  that  on 
June  28.  1803,  W.  B.  Black.  believin«r  he 
was  indebted  to  P.  M.  Lea  In  the  sum  of 
$200,  gave  him  an  Instrument,  In  form  a 
deed.  In  reality  a  mortgage,  conveying  the 
property  to  said  Lea,  it  being  agreed  that 
Lea  would,  upon  payment  of  tbe  debt,  recon- 
vey  the  land  to  Black;  that  Lea,  In  violation 
of  the  agreement,  sold  the  prc^)erty  to  ap- 
pellee, who  knew  It  was  the  homestead  of 
appellants.    Appellants  prayed  for  restitatlon 
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of  tbe  Ereuxises,  uid  in  tlie  aitentatlTe  for 
Jadgment  o*er  against  Lea  for  tbe  value  ot 
tbb  property.  Gamer  pleaded  not  guilty,  and 
tltat  ke  vas  an  Innocent  purcbaaer  for  valne, 
wHbout  notice  of  any  bomeatcafl  dalea  on 
tbe  part  of  aj>pellants,  and  improTements  in 
good  faitb  In  tlie  nun  of  $72.60,  and,  in  tbe 
eT«at  of  a  recovery  against  him,  be  prayed 
for  judgment  over  against  Lea  for  the  pur- 
cbase  nu»ey  paid  for  tbe  land.  Lee  denied 
any  Imowiedge  of  the  homestead  claim  of  ap- 
pellants, and  alleged  that  the  Instrument  was 
a  deed,  aad  not  a.  mtHrtgege,  and  sold  the 
property  to  Garner.  Tbe  cause  was  tried  by 
tbe  court,  and  resulted  in  a  Judgment  for 
appellees. 

Tbe  district  judge  iSouod  the  following 
facts,  which  are  adopted  by  Oils  court,  with 
feiw  cbauges  and  emeodatloas,  Justiaod  by 
tbe  atatomOBt  of  facta:  "W  Plajntias,  being 
then  tuiirtiwftd  asd  wife,  bovght  (he  lot  JA 
1880,  made  it  tbcte  home,  and  to<d:  deed  to 
W.  B.  Bladt.  Th^  lived  on  tbe  lot  tlU  Jao- 
vory,  1891,  when  W.  E.  Black  went  to  Si 
Faso,  Xexaa,  to  talie  employment,  his  wife 
foUowed  in  About  a  month,  having  rented 
tbe  place  and  sold  oome  of  tbe  bousehold  ef- 
fects, storing  seme,  and  taking  some  with 
ba.  Black  went  into  bu^ness  at  El  Paso 
in  a  few  monjtlw,  asd  lived  tbere  with  bis 
Camily  «■  rwited  ptiemlaes.  (^  In  June,  IfiOH, 
Slack  owed  i$99.00  an  the  lot,  and  owed  P.  U. 
Lea  $200.00,  and  at  that  time  made  tbe  deed 
to  Lea  for  tbe  isame,  with  tbe  understand- 
^g  between  Black  mad  I-iea's  ag«Dt  at  El 
Paso  that  tbe  deed  was  to  stand  as  security 
tor  tbe  debt  of  1200.00;  and  not  for  the  $99X10. 
Lea  later  paid  tbe  $09.00.  Tbe  psoperty  waa 
aot  worth  over  4300  when  the  deed  waa  made. 
(8)  Lea  lived  tat  Onrsicana  all  tbe  time  from 
1889  to  the  ffoesent  About  five  months  after 
Black  made  tbe  deed.  Lea  returned  It  to  £1 
Paso  Cor  Mrs.  Black's  csecutlon,  to  the  end 
tint  be  might  use  the  piofterty  as  security 
for  a  borrowing  of  money.  Mrs.  Black  signed 
tbe  deed,  and  w«at  before  a  notary  public 
to  acknowladge  its  execution.  The  notaiy 
■ade  a  certificate  not  in  formal  compliance 
with  ftae  statute,  atod  the  deed  was  returned 
to  Lea,  who  in  Oeoeaiber,  1S9S,  sold  and 
oonveyed  the  lot  to  derfendant  Gamer  Cor  a 
imall  cash  payment  and  certala  notes  ag- 
gregate being  $300j00,  and  about  the  value 
of  the  propertgr  at  the  time.  (4)  Gamer 
boogbt  said  property,  and  paid  the  cash  and 
the  notes,  without  notice  that  tbe  deed  was  a 
mortgage,  and  wttlioat  notice  that  plaintiffs 
bad  lived,  or  intended  to  again  live,  upon 
tbe  lot,  and  with  tbe  belief  that  by  bis  pur- 
chase from  Lea  he  acquired  title  to  the  prop- 
erty, and  iMld  all  taxes  from  the  time  he 
bought  the  property.  BIa<!k  visited  Corsicana 
Tanoary,  1894,  and  for  tlie  first  time  learned 
tbat  Lea  had  sold  the  lot  to  Garner.  (5) 
Durtng  the  years  1881-1803  plaintllCs  expected 
to  return  to  Oorsicana  and  reoccupy  their  lot, 
tout  oenununicated  such  expectation  to  no 
one  there.    Tb^  remsined  In  El  Paso  and 


filsewbere.     Nadc  being  part  «(  the  tima 

wltliout  the  state,  until  the  filing  of  the  orig- 
inal petition  aftd  later,  tber  never  owned  a 
home  at  any  other  place.  ijSi  The  property 
was  plaintiffs'  lumeBtead  when  they  made 
tiie  deed  to  Lea,  and  the  sale  by  Lea  to 
Gamer  was  a  violation  of  the  contract  made 
between  Lea's  agent  and  Black.  (7)  Defend- 
ant Garner  expended  in  good  faith  about 
$700  In  permanent  improvement)  of  tbe  prop- 
erty before  suit  was  begun,  and  without  no- 
tice that  plaintiffs  claimed  to  own  the  prop- 
erty. Tbe  i«nt  of  the  property,  not  inclnd* 
Ing  Garner's  in^iroveeaenla,  from  January  1, 
1891,  when  Gamer  took  possession,  to  May 
22,  1899,  was  worth  $6.50  per  month,  and 
from  tbe  latter  month  tiU  May  22,  1901, 
$10.00  per  montb.  (8)  Tbe  defendant  Gamer 
iatroduced  in  evidence  a  regular  and  con- 
secutive etuiin  of  transfer,  from  and  under 
tbe  sovereignty  of  the  soil,  to  himself,  daly 
recorded,  aave  and  except  that  in  tbe  deeds 
from  A.  M.  Byars  and  wife,  Nancy,  to  Jas. 
Kerr  aikl  G;  P.  Kerr,  dated  January  91, 1861, 
and  in  the  one  from  W.  B.  Black  and  wife 
to  P.  M.  Lea,  dated  June  28,  1893,  tboo^ 
in  all  things  else  regular,  the  acknowledg- 
ment In  each  deed  omitted  the  word  'willing- 
ly' or  word  of  similar  Import  from  the  oer- 
tifleate  of  the  wife's  acknowledgment  Tbe 
deed  from  Black  to  Lea  was  filed  for  record 
April,  1896;  the  deed  from  Lea  to  Gamer, 
May  16,  1894." 

There  was  proof  to  sustain  the  finding  of 
the  trial  court  tbat  tbe  property  in  contro- 
versy was  the  homestead  of  appellants  at 
the  time  that  the  deed  was  executed  by  W. 
TL  Black  and  at  the  time  that  it  waa  signed 
by  Mrs.  Black.  There  is  no  testimony  tend- 
li%  to  establish  that  Mrs.  Black  or  her  hus- 
band ever  made  any  represeatation  that 
would  induce  any  one  to  believe  that  they 
had  abandoned  their  homestead,  but  all  their 
declarations  were  to  the  effect  tbat  the  prop- 
erty was  their  home,  and  that  tbey  intended 
to  return  and  live  on  It  Lea,  as  was  found 
by  the  court,  Imew  that  the  property  waa 
tbe  homestead  of  appellants.  He  does  not 
claim  that  any  fraudulent  representatlona 
were  made  by  Black  or  bis  wife  tiiat  induced 
liim  to  accept  tjie  deed.  No  mlerepresenta' 
tioDB  were  made  to  Garner  that  induced  him 
to  buy  the  land.  If  the  deed  had  been  prop- 
erly a<Saiowledged  by  Mrs.  Black,  that  would 
have  been  the  sole  act  that  could  have  tend- 
ed to  mislead  Gamer.  But  there  waa  no 
deed  executed,  because  there  was  no  acknowl- 
edgment as  prescribed  by  law  of  tbe  instru- 
ment purporting  to  be  a  deed,  and  vrithout 
such  acknowledgment  tbe  deed  is  a  nalUty. 
It  is  tbe  examination  of  the  married  woman 
which  gives  her  deeds  validity,  and  not  bar 
aignature.  Berry  ▼.  Donley,  26  Tex.  787; 
Speer,  Married  Women,  |8  118-1S6.  In  tliia 
case  tbe  acknowledgment  was  defective  in 
omitting  to  state  in  the  certificate  that  Mrs. 
Black  acknowledged  "such  instrument  to  be 
her  act  and  deed,"  or  that  she  "declared  that 
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8be  had  willingly  <8!gned  the  same,"  or  any 
words  of  like  Import  While  It  has  been 
held  that  the  omlssloii  of  the  first  of  the 
above  requirements  would  not  be  fatal  to 
the  certificate  of  acknowledgment,  no  case 
can  be  found  holding  that  the  last  could  be 
omitted.  Belcher  t.  Weaver,  46  Tex.  293,  28 
Am.  Rep.  267;  Thompson  T.  Johnson,  8i  Tex. 
548,  10  S.  W.  784. 

As  hereinbefore  stated,  there  was  no  evi- 
dence of  fraud  upon  the  part  of  Mrs.  Black, 
and  she  received  no  benefit  whatever  from 
the  transaction  with  Lea,  and  she  could  not 
be  estopped  by  the  deed,  because  it  was  In 
fact  no  deed.  A  deed  not  made  in  compli- 
ance with  the  laws  as  to  a  married  woman, 
will  not  estop  her  from  asserting  her  rights 
to  homestead  or  separate  property.  Stone  v. 
Sledge,  87  Tex.  40,  26  S.  W.  1068,  47  Am.  St 
Bep.  66;  Spcer,  Married  Women,  S  136. 
Whatever  may  have  been  done  by  W.  E. 
Black  in  connection  with  the  land  cannot 
affect  the  interest  of  his  wife  in  the  home- 
stead. The  husband  cannot  by  his  conduct, 
not  participated  in  by  bis  wife,  create  a 
charge  upon  the  homestead  by  conduct  which 
would  otherwise  operate  as  an  estoppel  in 
pals  against  him.  He  has  no  right  to  dis- 
pose of  the  homestead  by  deed,  nor  can  he 
do  so  by  estoppel.  Kallman  v.  Ludenecker, 
9  Tex.  Civ.  App.  182,  28  S.  W.  679;  Seay  v. 
Fennell,  16  Tex.  Civ.  App.  261,  39  S.  W.  181; 
Dotson  V.  Barnett,  16  Tex.  Civ.  App.  258,  41 
S.  W.  99;  Thomas  v.  Williams,  60  Tex.  269; 
Cole  V.  Bammel,  62  Tex.  108. 

It  was  found  by  the  court  that  Gamer 
had  in  good  faith  placed  Improvements  on 
the  place  of  the  value  of  $700,  and  thrt  the 
rent  np  to  the  time  of  the  Improvements  was 
of  the  value  of  $6.50  per  month,  and  after 
that  time  $10.  Qamer  bought  from  Lea  on 
December  20,  1803,  and  went  into  possession 
shortly  afterwards.  He  would  be  liable  for 
the  rent  at  the  rate  of  $6.50  per  month  from 
the  time  he  took  possession  nntll  this  time; 
that  U,  89  months.  Articles  6278.  3279, 
Sayles'  Civ.  St 

There  is  no  evidence  to  sustain  the  finding 
by  the  trial  court  that  the  unpaid  purchase 
money,  amounting  to  $99.60,  due  by  appel- 
lants on  their  homestead,  entered  Into  the 
contract  shown  by  the  deed  to  P.  M.  Lea. 
The  latter  voluntarily  paid  off  the  debt,  and 
had  a  release  of  the  vendor's  lien  made  to 
W.  E.  Blacl:.  Gamer,  in  his  pleadings,  sets 
up  payment  by  Lea  of  the  $99.60,  and  asks 
that  he  be  reimbursed  for  it,  but  Lea  made 
no  claim  for  it.  .Appellants  pleaded  the  stat- 
ute of  limitations  to  the  claim.  If  any  one 
was  entitled  to  reimbursement  of  the  ^.GO, 
it  was  Lea,  and  not  Gamer.  Bat  Lea  does 
not  ask  to  be  reimbursed,  and  this  court  will 
not,  in  the  absence  of  such  a  plea,  settle 
any  equities  that  might  have  arisen  out  of 
payment  of  the  purchase  money  by  Lea. 
FuUer  v.  O'Neal.  60  Tex.  349,  6  S.  W.  181,  5 
Am.  St  Bep.  59;  Crow  v.  Fiddler,  S  Tex. 
Civ.  App.  576.    The  Judgment  of  the  district 


court  is  reversed,  and  it  is  the  Judgment  of 
this  court  that  appellants  do  have  and  re- 
cover of  appellees  the  land  in  controversy, 
and  that  J.  C.  Gamer  recover  of  appdlants 
the  sum  of  $121.50,  the  difference  between 
the  rents  ($578.50)  and  the  value  of  the  Im- 
provements ($7C0),  and  that  Qamer  recover 
of  P.  M.  Lea  the  sum  of  $300,  the  amount 
of  the  purchase  money  of  the  land,  with 
Interest  at  6  per  cent  per  annum  from  Hay 
16,  1894. 

On  Motion  for  Behearlng. 

(June  19,  1901.) 

It  is  contended  that  because  Mrs.  Black 
knew  that  the  deed  was  to  be  used  as  a 
mortgage  by  Lea  upon  which  to  negotiate 
a  loan  of  money  that  she  was  a  party  to 
a  fraud,  and  was  thereby  estopped  from 
claiming  the  property  as  a  homestead,  in 
case  of  an  innocent  purchaser  being  de- 
ceived thereby.  Had  Mrs.  Black  executed 
the  deed  knowing  that  it  was  a  deed,  and 
Garner  had  been  induced  by  her  acts  to 
buy  the  land,  the  case  Insisted  on  by  ap- 
pellees would  have  arisen,  and  a  different 
question  from  that  before  us  would  be  pre- 
sented. But  Mrs.  Black  swore  positively, 
and  her  statement  is  not  contradicted,  that 
at  the  time  she  signed  the  deed  her  hus- 
band insisted  on  her  doing  so,  and  said  the 
instrument  was  only  a  mortgage.  "Had  I 
known  it  was  a  deed,  I  would  not  have 
signed  it."  She  believed  that  it  was  a 
mortgage  in  form  and  in  fact  and  could  not 
have  contemplated  that  any  one  would  be 
led  to  believe  it  was  a  deed,  and  be  in- 
duced thereby  to  purchase  the  land.  If  it 
be  trae,  however,  that  she  intended  to  per- 
petrate a  fraud,  her  act  in  signing  the  deed 
must  have  been  relied  upon  by  Gamer,  and 
must  have  Induced  him  to  buy  the  land,  in 
order  to  estop  her.  Bynum  v.  Preston,  60 
Tex.  287,  6  8.  W.  428,  6  Am.  St  Rep.  49. 
The  evidence  in  this  case  clearly  establishes 
that  Garner  did  not  consider  Mrs.  Black's 
signature  to  the  deed  in  the  purchase  of 
the  property.  He  negotiated  for  its  pur- 
chase before  she  signed  the  deed,  and  there 
is  no  evidence  that  indicates  that  he  ever 
saw  the  deed  before  he  obtained  a  deed 
from  Lea  and  paid  the  purchase  money.  It 
would  seem  likely  that  the  Blacks'  deed  to 
Lea  was  not  delivered  to  him  for  quite  a 
time  after  he  bought  the  land,  because  he 
recorded  the  deed  made  by  Lea  to  him  in 
a  short  time  after  it  was  executed,  but  did 
not  record  the  deed  of  the  Blacks  until  more 
than  two  years  thereafter.  The  land  was 
standing  on  the  records  in  the  name  of  W. 
E.  Black,  and  to  sustain  the  position  of  in- 
nocent purchaser  on  the  part  of  Gamer  It 
must  be  assumed  that  he  did  not  think  the 
signature  of  Mrs.  Black  was  necessary  to 
make  the  deed  valid  and  binding.  If  he 
saw  the  deed,  he  must  have  known  that  it 
was  defectively  acknowledged,  and  would 
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not  bind  a  married  woman  if  she  had  any 
rights  In  the  land  which  her  husband  could 
not  convey.  Gamer  does  not  attempt  to 
show  in  his  testimony  that  he  was  misled 
in  the  least  by  the  act  of  Mrs.  Black  in 
signing  the  deed.  In  Johnson  v.  Bryan,  62 
Tex.  625,  it  was  held,  and  reiterated  in  Mc- 
Laren V.  Jones,  89  Tex.  131,  33  S.  W.  849: 
"To  estop  a  married  woman  from  asserting 
her  rights  to  land.  It  is  essential  that  she 
should  be  guilty  of  some  positive  fraud,  or 
else  of  some  act  of  concealment  or  suppres- 
sion, which  in  law  would  be  equivalent 
thereto."  The  evidence  in  this  case  fails  to 
show  any  of  the  elements  essential  to  estop 
a  married  woman  from  setting  up  her  claim 
to  her  homestead. 

It  is  contended  In  the  motion  for  re- 
bearing  that  the  facts  show  an  abandon- 
ment It  was  not  found  by  the  trial  court 
that  there  was  an  abandonment  of  the 
homestead,  but  the  Judgment  of  the  court  is 
based  on  estoppel  of  the  married  woman. 
W.  B.  Black  swore  that  the  property  in 
Corslcana  was  his  homestead,  and  that  he 
never  intended  to  acquire  another.  Appel- 
lees say  there  was  no  proof  of  any  inten- 
tion to  return  to  the  property  after  the 
execution  of  the  deed  to  Lea.  Mra  Black 
stated  that  she  intended  to  return  to 
Corslcana,  and  that  she  did  not  expect  to 
make  her  home  elsewhere.  She  stored  a 
portion  of  her  furniture  in  Corslcana.  Mrs. 
Gorman  testified  that  she  had  heard  both 
Black  and  his  wife  say  they  had  a  home 
In  Corslcana.  She  says  that  these  state- 
ments were  made  in  1893,  and  that  she  left 
EI  Paao,  and  did  not  see  the  Blacks  in  1894, 
but  after  that  year  returned,  and  beard  them 
many  times  say  that  their  home  was  in 
Corslcana,  and  that  they  intended  to  return 
to  it.  That  testimony  was  not  contradicted. 
It  was  in  proof  that  Black  went  to  Corslcana 
in  January,  1894,  to  pay  Lea  and  have  the 
mortgage  released.  He  then  paid  all  taxM 
due  on  the  laud.  Gamer  has  been  protected 
in  his  equities  by  a  Judgment  against  Lea 
for  the  amount  of  the  purchase  money  paid 
by  him  for  the  premises  and  by  a  Judgment 
for  his  improvements. 

It  is  the  contention  of  appellees  that  Gar- 
ner has  acquired  title  by  limitation  of  three 
years.  To  obtain  title  under  the  statute 
as  to  three  years'  limitation,  the  land  must 
be  held  by  peaceable  and  adverse  posses- 
sion under  title  or  color  of  title.  The  stat- 
ute defines  "title,"  as  used  in  article  3340, 
Sayles'  Civ.  St.,  from  or  under  the  sover- 
eignty of  the  soil,  and  "color  of  title"  Is 
defined  as  "a  consecutive  chain  of  such  trans- 
fer down  to  such  person  in  possession,  with- 
out being  regular,  as  if  one  or  more  of  the 
memorials  or  muniments  be  not  registered 
or  not  duly  registered,  or  be  only  in  writ- 
ing, or  such  life  defect  as  may  not  extend 
to  or  Include  the  want  of  intrinsic  fairness 
and  honesty."  Speaking  as  to  the  statute 
above  cited.  It  was  said  by  the  supreme 


court  in  Hussey  v.  Moser,  70  Tex.  42,  7  S. 
W.  60C:  "It  is  only  such  a  defective  muni- 
ment of  title  as  is  not  wanting  in  'intrinsic 
fairness  and  honesty'  as  wUl  support  the 
statute  of  limitations  of  three  years.  If  the 
witnesses  who  testified  as  to  this  matter  are 
to  be  believed,  the  deed,  so  far  as  the 
rights  of  Mrs.  Hussey  are  concerned,  was 
fraudulent.  She  was  induced  to  believe  it 
was  a  lease,  and,  acting  under  that  belief, 
she  had  caused  her  daughter  to  sign  it. 
Though  the  conveyance  was  a  fraud  upon 
the  grantee,  it  was  equally  fraudulent  as 
to  her.  Not  having  been  acknowledged  by 
her,  it  did  not  convey  the  property,  if  a 
homestead,  and  the  transaction  was  in  no 
sense  fair  and  honest  It  is  therefore  not 
color  of  title,  within  the  meaning  of  the 
statute."  Mra  Black  signed  the  deed  to  Lea 
under  the  representation  by  her  husband 
that  it  was  a  mortgage,  and,  if  she  acknowl- 
edged the  same  in  accordance  with  law.  It 
does  not  so  appear  from  the  certificate. 
There  is  no  evidence  in  this  case  that  tends 
to  show,  as  there  was  in  the  Hussey-Moser 
case,  above  cited,  that  Mrs.  Black  had  been 
informed  of  the  sale  of  the  land  to  Garner 
by  Lea,  and  bad  slept  on  her  rights  until 
the  bar  of  the  statute  had  Intervened.  We 
conclude  that  the  motion  for  rehearing 
should  be  overruled. 


HART  V.  GARCIA. 
(Court  of  Civil  Appeals  of  Texas.    Hay  1,  1901.) 

STATCTE  OF  FRAUDS-PL.BADINO. 

Where,  in  an  action  on  a  note,  the  defend- 
ant recovered  judtnnent  on  a  counterclaim,  a 
defense  of  the  statute  of  frauds  to  the  counter- 
claim cannot  be  urged  on  appeal,  it  not  having 
been  pleaded. 

Appeal  from  Bexar  county  court;  Robert 
B.  Green,  Judge. 

Action  by  Major  Hart  against  Porflrio  P. 
Garcia.  From  a  Judgment  in  favor  of  the 
defendant  plaintiff  appeals.    Affirmed. 

Jas.  Raley,  for  appellant.  E'rank  J.  Boss- 
hardt  and  B.  F.  Baugh,  for  appellee. 

NEILL,  J.  This  suit  was  instituted  by  the 
appellant  against  the  appellee  to  recover  a 
balance  alleged  to  be  due  upon  a  promissory 
note  for  9600,  made  by  the  latter  to  the  for- 
mer on  June  7,  1898,  and  payable  two  years 
from  that  date,  with  Interest  thereon  at  the 
rate  of  8  per  cent,  per  annum.  The  appellee 
answered  that  the  note  wa»  given  in  part 
consideration  for  certain  parcels  of  land  sit- 
uated in  the  city  of  San  Antonio,  conveyed 
to  him  by  the  payee  on  the  date  of  its  execu- 
tion, and  that  to  secure  the  payment  of  the 
note  he  executed  on  that  day  a  deed  of  trust 
upon  the  property  for  which  it  was  given  to 
one  H.  A.  Jackson  as  trustee,  with  power  to 
sell  the  lots  upon  appellee's  failure  to  pay 
the  note  when  it  fell  due;  that  afterwards, 
on  the  10th  day  of  August  1898,  appellee 
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sold  the  lots  to  one  Thomas  O.  Balles,  and 
in  part  conalderatlon  for  tlie  purchase  Balles 
agreed  to  pay  to  appellee  the  note  sued  upon 
when  It  fell  due,  and  that  the  appellant  agreed, 
hi  consIderatloB  of  the  promlee  of  Balles,  to 
take  him  for  tne  debt  evidenced  by  the  note, 
and  to  discharge  the  appellee  from  any  f ur- 
thar  liability  thereon;  that  In  February,  1000, 
It  was  agreed  between  appellant  and  appel- 
lee that  the  former  shonld.  foredose  nnder 
the  power  given  the  trustee  In  the  deed  of 
trust  his  Hen  upon  said  lots,  and  that  at  4he 
foreclosure  sale  he  should  buy  tat  the  prop- 
erty, and  then  convey  It  In  fee  simple  to  the 
appellee  In  consideration  of  the  payment  by 
blm  to  appellant  of  an  amount  equal  to  the 
principal  and  Interest  due  npon  said  note  at 
the  time  of  such  sale;  that  appellant,  by  his 
agent,  H.  A.  Jackson,  fraudulently  represent- 
ed to  the  appellee  that  it  would  be  unneces- 
sary for  him  to  attend  and  Ud  at  the  sale, 
for  appellant  would  buy  In  the  property,  and 
Immediately  thereafter  convey  It  to  the  ap- 
pellee, as  vtT  said  agreement;  that  at  the 
sate  by  the  trustee  made  by  virtue  of  the 
power  conferred  by  the  deed  of  trust  the 
land  was  purchased  at  an  inadequate  price— 
$100— for  appellant,  by  his  agent,  and  after 
said  purchase  the  appellant  repudiated  the 
aforesaid  agreement,  and  refused  to  convey 
the  lots  to  appellee  in  aecoidance  with  tta« 
terms  thereof;  that  said  agreement  on  the 
part  of  appellant,  acting  through  his  agent 
and  attorney  in  fact,  H.  A.  Jackson,  was 
made  In  bad  faith,  with  the  intention  not  to 
perform  the  same,  though  relied  upon  in 
good  faith  by  appellee;  and  that  by  reason 
of  the  false  aad  fraudulent  representations 
of  appellant's  agent  in  making  said  agree- 
ment, and  apiiellant's  refusal  to  perform  the 
same,  the  appellee  was  deceived,  aad  pr»- 
vented  from  bidding  at  the  trustee's  sale,  to 
his  damages  In  the  sum  of  ^1,000.  The  case 
was  tried  before  a  Jury,  and  upon  special  is- 
sues submitted  by  the  court  they  found:  (1) 
That  appellant,  through  his  agent  released 
the  appellee,  and  accepted  Balles  as  "pay- 
master of  tbe  note";  (2)  that  appelant, 
through  his  agent,  agreed  to  sell  the  lots  at 
trustee's  sale,  and  to  buy  them  In,  and  allow 
appellee  to  redeem  them  for  $600,  with  6  per 
eent  Interest  for  two  years'  time;  and  (3) 
that  appellant  shonld  recorer  notlihig  by 
the  suit,  and  that  appellee  should  recover  of 
him  the  sum  of  $720,  with  interest  thereon 
at  the  rate  of  6  per  «ent,  It  being  the  value 
of  the  lots,  less  the  snm  of  4^500,  the  amount 
agreed  to  be  paid,  and  ^30  Interest,  due  on 
March  6,  1800,  agreed  to  be  paid.  From  the 
Judgment  entered  In  favor  of  appellee  on  this 
verdict,  appellant  prosecutes  this  appeal. 

It  having,  in  effect,  been  found  by  the  Jury 
DiKw  tbe  evidence  that  after  the  sale  of  the 
lots  appellant  agreed  to  release  the  appellee, 
and  accept  Bailee  as  "paymaster"  of  the  note 
(to  which  finding  no  objection  is  raised  by 
any  of  appellant's  assignments),  it  follows 
that  upon  said  agreement  appellee's  liability 


upon  the  note  sued  upon  ceased,  and,  having 
sold  the  land,  he  had  no  further  interest  in 
It  To  render  appellant  liable  for  his  fallme 
to  perform  his  agreement  witb  appellee  to 
purchase  at  the  triistec's  sale  and  then  con- 
vey the  land  to  appellee,  such  agreement, 
under  the  statute  of  frauds,  must  have  been 
in  writing,  and  signed  by  i.ne  party  son^t 
to  be  charged  thereby.  There  Is  not  a  scin- 
tilla of  evidence  in  the  record  tending  to 
show  that  the  agreement  was  in  writing, 
but,  on  the  contrary,  the  evidence  shovrs  be- 
yond a  doubt  that  It  was  oral.  Therefore  ap- 
pellant's assignment  of  error  which  com- 
plains of  the  Invalidity  of  the  agreement  np- 
on that  ground  is  well  taken.  The  ^dgment 
of  the  county  court  against  appellant  npon 
the  suit  on  the  note  will  be  affirmed,  and  the 
Judgment  in  favor  of  the  appellee  upon  his 
cross  action  will  be  reversed,  and  Judgment 
here  rendered  thereon  In  favor  of  appellaat 

On.  Motion  for  Rehearing. 

(May  29.  190L) 

In  this  motion  our  attention  ia  called  to 
the  fact  that  the  statute  of  frauds  was  not 
pleaded  in  the  court  below  by  the  appellant 
—a  matter  which  we  overlooked  in  our  prior 
opinion  partly  reversing  its  Judgment  Sndi 
statute  Is  a  shield  which  a  party  may  ose  or 
not  for  his  protection.  Just  as  he  may  uae  a 
statute  of  limitations,  it  is  not  available  to 
a  party  unless  epedflcaliy  pleaded,  and  he 
cannot  for  the  first  time  avail  hlmsdf  of  it 
upon  appeal.  Theref oi«  this  motion  ia  grant- 
ed, our  prior  Jvtdgment  reversing  that  of  tlie 
court  below  in  favor  of  appellee  on  his  cross 
action  is  set  aside,  and  the  Judgment  of  the 
county  court  in  a(l  things  afflimed. 


WATKIKS,  County  Soverintendent  v.  HUFF. 

(0»art  of  Oivil  Appeals  of  Texas.  April  10, 
1901.) 

■OHOOLB  AWD  SeHOOL  DIBTRICTS-TBACHBR'S 
CONTEACT-CODNTT  SDPERINTBNIIBNT'S  AP- 
PROVAL —  REFUSAL  —  RJBVBRSAL  BY  STATH 
SUPBRINTKNDBNT-APPEA1>-DUB  DILIQENCE. 

1.  Sayles'  Ann.  Cir.  St.  art  2938b,  declares 
that  the  state  saperiatendent  sbsU  hear  and 
determiae  «U  appeals  from  the  rulings  and  deei- 
sioAs  of  subordinate  school  oScsw;  and  article 
2038a  authorizes  appeals  from  the  rulioxs  of  the 
state  Boperintendent  to  the  state  board  of  edu- 
cation. The  state  superintendent  on  Odbohet 
11th  reversed  a  decision  of  a  county  smterinfamd- 
ent  refusing  to  approve  a  school  contract,  and 
the  county  superintendent  was  informed  of  the 
reversal  the  following  day,  but  took  no  steps  to 
perfect  an  appeal  to  the  state  hoard  of  education 
until  October  25th,  which  was  but  two  days 
before  the  time  set  for  the  hearing  of  an  appli- 
cation for  mandamus  to  compel  him  to  approve 
the  contract  Beld,  that  the  connty  ■nperin- 
tendent  did  not  exercise  due  diligence,  and 
thereby  lost  his  right  to  appeal. 

2.  Under  Sayles"  Ann.  Civ.  St  art  293Sb,  pro- 
viding that  the  state  saperiotendent  shall  hear 
and  determine  ail  appeals  from  the  rulings  aad 
decisions  of  subordinate  school  officers,  a  teacher 
is  entitled  to  appeal  to  the  state  superintendent 
from  a  decision  of  a  county  superintendent  re- 
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fusing  to  approve  the  teacber'B  eontract  to  teach 
in  the  county. 

3.  Saylea'  Ann.  Cir.  St.  art.  8959,  provides 
that  school  tmsteea.  In  contracting  witn  teach- 
ers, shall  not  create  a  deficiency  debt  against 
the  district  A  county  superintend^it  refused  to 
approve  a  contrnct  employing  plaintiff  as  a 
teacher,  and  plaintiff  appealed  to  the  state  su- 
perintendent, who  reversed  the  county  superin- 
tendent's decision.  Held,  that  a  petition  for 
writ  of  mandamus  to  compel  the  county  superin- 
tendent to  approve  the  contract  which  did  not 
ahow  that  the  funds  of  the  district  would  not 
be  rendered  deficient  Iqr  the  approval  must  be 
denied. 

On  Rehearing. 

Sayles'  Ann.  Civ.  St.  art  3959,  provides 
that  school  trustees,  in  making  contracts  with 
teachers,  shall  not  create  a  deficiency  debt 
•gainst  the  district  A  contract  employing  plain- 
ti£[  as  teacher  provided  that  if  there  should 
not  be  sufficient  funds  to  pay  the  salary,  then 
the  school  should  continue  for  as  long  a  time  as 
the  funds  would  pay  the  salary,  and  that  in  no 
case  should  any  part  of  it  be  paid  out  of  the 
funds  of  any  following  year.  The  county  su- 
perintendent refused  to  approve  the  contract, 
and  plaintiff  applied  for  mandamus  to  compel 
its  approval,  and  alleged  that  the  contract  was 
in  all  things  regular  and  legal;  and  the  an- 
swer averred  that  there  was  no  money  in  the 
funds  of  the  particular  year  stifflcient  to  satis- 
fy ])Iaintiff's  salary  at  the  rate  and  for  the  time 
specified.  Beld,  that  the  contention  that  the 
contract  should  not  be  apiwoved,  because  it 
would  render  the  funds  of  the  district  deficient 
could  not  be  sustained,  since  the  defendant's 
answer  admitted  that  there  was  some  money 
api^icable  to  the  contract,  and  the  agreement  it- 
self provided  against  a  deficiency. 

Appeal  from  district  court,  Bexar  cmmty; 
J.  S.  Camp,  Judge. 

Mandamus  by  T.  P.  Huff  against  7.  E. 
Watklns,  aa  county  superintendent  of  public 
schools,  to  compel  defendant  to  approve  a 
contract  From  a  judgment  granting  the 
writ  and  from  an  order  denying  a  new  trial, 
defendant  aiqieals.    Affirmed  on  rehearing. 

0.  S.  Robinson,  for  appellant.  Ingnun  & 
Davis,  for  appellee. 

JAMES,  O.  J.  The  petition  is  by  T.  P. 
Huff  for  mandamus  to  compel  J.  £1.  Wat- 
kins,  the  county  superintendent  of  the  public 
schools  of  Bexar  county,  to  approve  a  con- 
tract made  with  him,  as  teacher,  by  the  trus- 
tees of  a  certain  school  district  In  Bexar 
county.  The  material  facts  from  the  record 
are  substautially  as  follows:  The  contract 
with  the  trustees  was  shown;  also  the  super- 
intendent's refusal  to  approve  the  same  oa 
September  4,  1900.  That  HufT  appealed  to 
the  state  superlntoident  of  public  educatioir, 
who,  upon  answer  of  Watklns  in  the  matter, 
decided  on  October  11th  that  Watklns  should 
approve  the  contract  The  court  found  that 
no  notice  of  appeal  by  Watklns  to  the  state 
board  of  education  was  given,  but,  as  the 
formality  is  not  prescribed  for  appeals  in 
such  Instances,  we  do  not  regard  the  fact 
of  any  importance  In  the  case.  On  October 
18,  1900,  Huff  filed  this  i>etitlon  for  man- 
dajnus;  Watklns  in  tbe  meantime  having 
taken  do  steps  towards  appealing  to  the  state 
board.    In  fact,  he  did  nothing  In  this  direc- 


tion until  October  2St]i,  two  days  before  the 
bearing  of  this  mandamna  pzooeedtng,  upon 
which  day  be  forwarded  by  express  from 
San  Antonio  a  petition  for  rehearing  or  ap- 
peal, directed  to  the  state  superintendent,  as 
secretary  of  tbe  board  of  edncatlon.  At  the 
time  of  the  trial  tbere  was  no  evidence  be- 
fore the  court  that  the  petition  bad  reached 
tbe  superintendent  except  as  might  be  in- 
ferred from  the  fact  that  it  bad  been  for- 
warded by  express.  It  was  shown,  however, 
by  an'  exhibit  (a  communication  addressed 
to  the  parties  by  the  state  superintendent)  at- 
taelied  to  the  motion  for  new  trial  in  the 
case,  filed  November  2,  1^,  that  the  depart- 
ment of  education  had  acted  on  tbe  petition, 
and  bad  decided  to  "reopen  and  rehear"  the 
case  in  the  office  of  the  state  6uperlnte«leiit 
of  public  Instruction  at  Austin  on  November 
6tb.  It  was  shown,  as  appears  from  tbe  find- 
ings of  the  Judge  (there  being  no  other  state- 
ment of  the  facts),  that  on  October  12th,  the 
day  after  the  supai'intendent's  decision,  he 
was  In  Austin,  and  was  informed  by  tbe  su- 
perintendent of  tbe  decision.  The  court 
granted  tbe  mandamus,  and  refused  to  grant 
a  new  trial. 

Under  articles  8929a,  S928c,  2938a,  2988b, 
Sayles'  Ann.  Civ.  St.,  the  appeal  to  the  state 
superintendent  and  to  the  state  board  of 
education  in  a  matter  of  this  kind  is  con- 
templated. If  the  action  ot  the  county  super- 
intendent is  sought  to  be  questioned.  Un- 
doubtedly the  proceedings  for  mandamus 
would  not  be  entertained  so  long  as  such  an 
appeal  was  properly  before  either  of  these 
school  tribunals.  The  statutes  providing  for 
such  appeals  are  silent  as  to  procedure,  and 
prescribe  no  time  within  which  to  perfect 
the  appeal  A  reasonable  time,  without  un- 
necessary delay,  is  tbe  rule  In  such  cases. 
Uarkness  v.  Hutcherson,  90  Tex.  385,  38  S. 
W.  1120.  The  court  found  as  a  fact  under 
the  clrcmnstances  of  this  case,  that  Watkina 
liad  not  brought  himself  within  this  rule  of 
diligence,  and  substantially  found  that  by 
Uis  delay  he  had  lost  or  abandoned  his  appeal 
from  the  decision  of  tbe  state  superintend- 
ent and  bis  right  to  have  it  revised  or  re- 
opened. He  was  in  Austin  the  day  after  the 
decision,  and  was  informed  by  the  superin- 
tendent thereof.  He  did  nothing  in  tbe 
matter  until  the  25th.  Even  after  the  ap- 
plication for  mandamus  he  did  not  move  In 
the  matter  until  about  the  time  fixed  for 
Its  bearing.  It  Is  entirely  probable  that,  had 
this  .proceeding  not  been  Instituted  when  It 
was,  Watkins  would  not  have  acted  when 
he  did  in  reference  to  an  appeaL  We  sus- 
tain the  view  of  the  district  Judge  in  this. 

By  articles  8929c,  8931,  3946,  Sayles'  Ann. 
Civ.  St.,  contracts  made  by  trustees  with 
te«chers  are  required  to  be  approved  by  the 
county  superintendent  The  action  by  tbe 
superintendent  was  not,  we  think.  Intended 
to  be  a  matter  of  discretion  on  his  part,  but 
was  a  matter  which  the  teachers  could  have 
reviewed  by  the  state  superintendent  and  the 
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board  of  education  (articles  29380,  2838b); 
the  state  superlnteadent  being  given  general 
supervision  over  such  acts.  The  decision  by 
the  school  officers  would  ordinarily  be  con- 
clusive. And  we  are  of  opinion  that  the 
decision  of  the  state  superintendent  In  this 
matter  In  favor  of  the  contract  would  entitle 
Uuff  to  the  writ  of  mandamus  aslced  for,  un- 
less the  decision  be  violative  of  some  statu- 
tory prohibition  which  all  school  authorities 
are  bound  under  all  circumstances  to  ob- 
serve. Article  3059  enacts  that  trustees.  In 
making  contracts  with  teachers,  shall  not 
create  a  deficiency  debt  against  the  district. 
This  prohibition,  of  course,  extends  to  those 
(^cials  who  are  to  pass  upon  such  contracts, 
and  such  question  will  be  determined  In  the 
courts  of  the  state.  The  effect  of  this  statu- 
tory provision  was  not  considered  In  the  case 
of  Town  of  Pearsall  v.  Woolla  (Tex.  Civ. 
App.)  60  8.  W.  059.  By  article  2038b  the 
state  superintendent  is  charged  with  the  duty 
of  hearing  and  determining  all  appeals  from 
the  rulings  and  decisions  of  subordinate 
school  officers,  and  it  provides  that  all  such 
officers  and  teachers  shall  conform  to  his 
decisions  unless  they  are  reversed  by  the 
state  board  of  education.  It  affirmatively  ap- 
pears from  the  exhibit  attached  to  the  peti- 
tion In  this  case  that  the  state  superintend- 
ent did  not  have  before  him  any  Issue  of  de- 
dclency,  and  did  not  pass  upon  such  question. 
There  is  no  averment  in  this  petition  that  the 
funds  of  the  district  were  such  as  would  not 
suffer  a  deficiency  by  the  approval  of  this 
contract.  Nothing  Is  alleged  about  the  finan- 
ces of  the  district.  The  plaintiff  In  a  man- 
damus proceeding  in  this  state  Is  required 
to  anticipate  and  answer  every  possible  ob- 
jection or  argument  In  fact  which  it  may  be 
«xpected  will  be  urged  against  the  claim. 
The  object  of  this  strictness  in  pleading  Is 
that  the  court  shall  be  fully  satiafled  of  the 
propriety  of  the  exercise  of  this  extraordi- 
nary remedy.  In  requiring  an  officer  to  do 
that  which,  notwithstanding  his  official  obli- 
gation, he  has  refused  to  do.  Railway  Co. 
y.  Randolph,  24  Tex.  333.  In  Bledsoe  t. 
Railroad  Co.,  40  Tex.  564,  It  was  held  that, 
to  entltie  a  party  to  this  remedy,  he  must 
show  a  clear  legal  right  in  himself,  and  a 
corresponding  obligation  on  the  part  of  the 
officer;  for,  If  the  right  or  the  obligation  be 
doubtful,  the  court  will  not  Interfere  by  this 
process.  See,  also.  Railway  Co.  v.  Loclie, 
C3  Tex.  629;  Arberry  v.  Beavers,  8  Tex.  457, 
55  Am.  Dec.  791.  These  cases  have  been 
cited  with  approval  In  De  Poyster  v.  Balder, 
89  Tex.  159,  34  S.  W.  106;  Bank  y.  March 
(Tex.  av.  App.)  51  S.  W.  267.  Not  only  does 
the  petition  fall  to  make  this  essential  allega- 
tion, but,  according  to  the  findings  of  fact 
In  the  record,  there  was  no  testimony  before 
the  court  on  this  subject.  We  are  not  willing 
to  affirm  a  Judgment  for  mandamus  compell- 
ing the  officer  to  approve  a  contract,  which 
act,  for  all  that  appears  In  the  record,  may 


contravene  the  law.  The  petition  was  snb- 
Ject  to  the  general  demurrer,  and  the  error 
Is  fundamental.  The  court  waa  not  informed 
that  there  was  any  money  to  satisfy  this 
contract.  In  whole  or  In  part.  We  conclude 
that  the  motion  for  rehearing  should  be 
granted,  and  the  Judgment  reversed  and  the 
cause  remanded. 

On  Motion  for  Rehearing. 

(June  19,  1901.) 

It  Is  true  that  there  is  no  allegation  in  the 
petition.  In  terms,  that  the  contract  would 
not  create  a  deficiency  in  the  school  fund. 
There  is,  however,  the  general  allegation  that 
the  contract  was  in  all  things  regular  and 
legal.  A  careful  examination  of  the  answer 
In  reference  to  the  matter  of  deficiency  de- 
velops that  appellant  does  not  claim  that. 
In  view  of  other  obligations,  there  would 
be  no  money  whatever  to  apply  to  this  con- 
tract The  allegations  of  the  answer  go  this 
far  only,  viz.  that  there  waa  not  money  In 
the  funds  of  the  particular  year  sufficient  to 
satisfy  this  salary  at  the  rate  and  for  the 
time  specified.  This  might  be  true,  and  yet 
the  funds  would  admit  of  payment  for  a 
part  of  the  term.  We  find  that  the  contract 
itself  provides  against  a  deficiency.  It  con- 
tains the  following  provision:  "It  la  agreed, 
as  a  part  of  this  contract,  that  of  the  funds 
apportioned  to  said  district,  and  otherwise 
belonging  thereto,  for  said  school  year,  there 
shall  be  reserved  for  purposes  other  than 
payment  of  teachers'  salaries  (for  payment 
of  lawful  and  valid  outstanding  obligations, 
for  taking  the  scholastic  census,  providing 
school  houses,  etc.)  the  sum  of  three  hundred 
dollars  ($300.00);  and,  if  there  should  not 
be  sufficient  funds  remaining  to  pay  the  sal- 
aries of  the  teachers  employed  for  the  vari- 
ous schools  of  the  district  or  for  the  school 
of  the  community  for  the  term  above  speci- 
fied, then  the  school  shall  continue  for  as 
long  a  term  as  said  remaining  fimds  will  pay 
the  salaries  of  the  teachers  employed.  In  no 
case  shall  any  part  of  the  salary  promised 
under  this  contract  be  paid  out  of  the  funds 
of  any  following  school  year."  The  contract, 
which  is  undisputed,  guards  against  any  defi- 
ciency being  caused  by  it,  and  provides  that 
it  shall  be  in  effect  only  so  far  as  the  fund 
shall  warrant,  and  the  answer  raising  the 
question  of  deficiency  Is  practically  an  ad- 
mission that  there  would  be  some  money 
applicable  to  It,  though  not  enough  to  carry 
It  through  the  year;  and  we  think  the  ques- 
tion of  deficiency,  under  these  circumstances, 
offers  no  good  reason  why  the  contract 
should  not  be  ai^roved.  The  contract  Is 
entered  Into  only  for  such  time  as  there  may 
be  funds  of  that  year  to  satisfy  It  We  there- 
fore grant  api)ellee'8  motion  for  rehearing, 
and  affirm  the  Judgment  of  the  district  conn. 
We  overrule  the  motion  of  appellant  which 
was  heretofore  granted. 
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STATE  ex  rel.  MAXWELL  t.  ORUM- 
BAUGH.i 

(Oonrt  of  CItU  Appeals  of  Texas.     June  12, 

1901.) 
COUNTT   SCHOOL    8UPBRINTENDBNT— ABOLI- 
TION OF  OFFICBl— CONSTITUTIONAL  LAW. 

1.  Under  Bev.  St.  art  3930,  empowering  the 
county  commissioners'  court  to  abolish  the  of- 
fice of  county  superintendent  of  public  instruc- 
tion when  advisable,  and  stipulating  that,  when- 
CTer  Budi  office  is  abolished,  the  county  superin- 
tendent shall  serve  out  the  term  for  which  he 
was  elected,  a  county  superintendent  of  public 
Instruction,  appointed  by  the  county  commis- 
Bioners'  court  to  fill  a  vacancy,  is  not  entitled  to 
serve  out  the  term  of  his  office  on  abolition 
thereof  by  tiie  county  commissioners'  court. 

2.  An  office  is  not  property,  within  the  con- 
stitutional provision  against  depriving  persons 
of  property  without  dne  process  of  law. 

Appeal  from  district  court,  Kaufman  coun- 
ty: J.  E.  Dlllard,  Judge. 

Quo  warranto  by  the  state  of  Texas,  on 
relation  of  C.  J.  Maxwell,  against  O.  M. 
Crumbangh.  From  a  judgment  In  favor  of 
the  defendant,  relator  appeals.    AflSrmed. 

Morrow  &  Boggess,  H.  P.  Teague,  and  M. 
H.  Gossett,  for  appellant  J.  J.  Hill,  Lee  R. 
Strowd,  Jas.  Young,  HntFmaBter  &  Huff- 
master,  O.  B.  Colquitt,  and  A.  H.  Dashiell, 
for  appellee. 

NEILL,  J.  Shis  proceeding  Is  in  the  na- 
ture of  a  quo  warranto,  brought  by  the 
state  of  Texas,  ex  rel.  0.  J.  Maxwell,  against 
the  respondent,  0.  M.  Cmmbaugh,  to  oust 
him  from  the  office  of  superintendent  of  pub- 
lic Instruction  of  Kaufman  county,  the  func- 
tions of  which  It  Is  claimed  he  has  usurped 
and  Is  performing  by  virtue  of  bis  office  of 
county  Judge  of  said  county,  and  to  Induct 
the  respondent  into  said  office  of  county  su- 
perintendent, to  which  he  claims  he  was  duly 
appointed  ^y  the  county  commissioners' 
court,  and  is  entitled  by  virtue  of  such  ap- 
pointment to  exercise  Its  functions  and  dis- 
charge its  duties.  The  respondent  answered, 
denying  that  the  commissioners'  court  of 
Kaufman  county  bad  ever  provided  for  the 
election  of  county  superintendent  of  public 
instruction  for  said  county,  as  Is  required  by 
statute;  that,  if  such  provision  was  ever 
made  by  an  order  of  said  commissioners' 
court,  the  order  was  revoked  at  the  same 
term  of  the  court  at  which  it  was  made; 
tbat  if  the  respondent  was  ever  appointed 
to  said  office,  and  qualified  under  the  ap- 
pointment, the  office  was  abolished  by  the 
revocation  of  the  order  which  purports  to 
create  the  office,  and  his  pretended  appoint- 
ment annulled  at  the  same  term  of  court  at 
which  It  was  made;  and  that  the  respond- 
ent, by  virtue  of  bis  office  of  county  Judge, 
was,  as  a  duty  imposed  upon  him  by  stat- 
ute, performing  the  functions  and  dischar- 
ging the  duties  of  county  superintendent  ot 
public  instruction,  as  he  had  a  right  to  do. 
The  case  was  tried  before  the  court  without 
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a  Jury,  and  It  adjudged  "that  the  state  of 
Texas,  by  the  relator,  0.  J.  Maxwell,  take 
nothing  by  this  suit,  and  that  the  respond- 
ent, O.  M.  Crumbaugh,  go  hence  without  day, 
and  that  be  recover  of  the  relator  his  costs 
In  this  behalf  incurred."  To  this  Judgment 
the  relator  excepted,  and  gave  notice  of  ap- 
peaL  The  trial  Judge  made  and  filed  the  fol- 
lowing conclusions  of  fact,  which  we  adopt: 

"(1)  Tbat  Monday,  November  12,  1900,  the 
first  thing  done  by  the  court  was,  a  motion 
was  put  to  create  the  office  of  county  super- 
intendent of  public  instruction,  which  motion 
was  carried,  two  commissioners  voting  for 
and  two  against  the  motion,  and  the  presiding 
Judge  casting  the  deciding  vote,  and  that  the 
said  matter  was  discussed  by  the  said  court, 
and  that  they  intended  to  create  said  office; 
tbat  nothing  further  was  done  at  that  time 
In  respect  to  said  office;  that  some  time  tbat 
day  the  said  court  engaged  an  attorney  to 
draw  up  a  proper  order;  that  upon  Tuesday 
morning  the  said  attorney  brought  into  court 
a  draft  of  said  order,  designated  In  this  rec- 
ord as  'Kxhiblt  A,'  and  read  the  same  over  in 
open  court;  that  the  said  drafted  order  was 
then  and  there  presented  to  the  court,  and 
concurred  In  by  the  court 

"(2)  That  the  order  of  the  commissioners' 
court  of  Kaufman  county,  as  shown  by  Ex- 
hibit A,  made  a  part  of  relator's  petition, 
bearing  date  November  13,  1900,  and  pur- 
porting to  create  the  office  of  county  super- 
intendent of  public  instruction  of  Kaufman 
county,  was  entered  on  the  said  13th  day  of 
November,  1900,  and  concurred  in  by  the 
court,  and  Is  an  authentic  record  of  the  pro- 
ceedings of  said  court 

"(3)  That  the  order  of  said  court  as  shown 
by  Exhibit  B,  made  a  part  of  relator's  peti- 
tion, bearing  date  November  12,  1900,  pur- 
porting to  appoint  relator  county  superin- 
tendent of  public  instruction  In  and  for  Kauf- 
man county,  was  made  on  said  12tb  day  of 
November,  1900,  between  11  and  12  o'clock 
p.  m.,  and  Is  an  authentic  record  of  the  pro- 
ceedings of  said  court. 

"(4)  That  the  order  of  said  court  of  date 
November  12,  1900,  as  shown  by  Exhibit  O, 
purporting  to  approve  relator's  oond  as  such 
county  superintendent,  was  made  Immediate- 
ly after  the  preceding  order,  and  Is  an  au- 
thentic record  of  the  proceedings  of  said 
court 

"(5)  That  about  the  said  time  the  then 
county  Judge  of  said  county  put  relator  In 
possession  of  the  books,  papers,  and  docu- 
ments belonging  to  said  office  of  county  su- 
perintendent, since  which  time  relator  has 
claimed  to  be  county  superintendent  of  pub- 
lic instruction  of  said  county,  and  performed 
some  of  the  acts  incident  to  said  office. 

"(6)  That  on  November  12,  1000,  before 
any  of  the  aforesaid  orders  were  made,  after 
said  court  had  estimated  the  result  of  the 
November  election,  and  recorded  the  state  o( 
the  polls  In  a  book  kept  for  that  purpose, 
which    showed    respondent    to    be    elected, 
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wlilcfai  taet  Tra*  patent  to  said  court  aad  a^ 
mltted  by  It,  then  respondent  demanded  of 
said  court  a  certificate  o<  liis  election  aa 
cotmty  Judge  of  Kaufman  county,  and  tlica 
and  tliere  ia  said  court  presented  hia  bond  aa 
cooBty  Judge  aforesaid,  aad  as  ex  ofBcio 
cotinty  superintendent  aa  aforesaid,  wbldi 
satd  bonds  were  in  due  and  legal  form,  with 
good  and  sufficient  sureties  known  and  ad- 
laltted  to  be  BO  by  said  court,  with  hia  oath 
of  cttce  indorsed  tbeceon,  duly  sworn  to 
and  attested,  and  then  and  there  demanded 
that  he  be  qualified  as  audi  Judge;  that  said 
court  declined  to  permit  him  to  qualify  at 
that  time,  and  aet  Norember  17th,  the  last 
day  of  the  term^  to  approve  his  bond. 

"(7)  That  November  17,  1900,  about  U 
o'clock  a.  m.,  responiient  duly  and  formally 
qnallHed  aa  county  judge  and  ex  otticlo  comi- 
ty snperlnteDdeat  of  public  instruction  of 
Kaofman  county,  aod  at  once  entered  upon 
the  diachaige  of  tala  duties. 

"(8)  Ttkat  after  reepoBdent  bad  quallfled  aa 
aforesaid,  and  after  he  had  actually  entered 
upon  tbe  discharge  of  hia  duties  aa  tlie  pre- 
siding Judge  of  said  commissioners'  court, 
tbe  late  county  Judge,  i.  D.  Cunningham, 
after  be  had  ceased  to  be  county  Judge,  bad 
entered  upon  the  minutes  of  said  court  the 
Bald  pretended  order,  attempting  to  adjourn 
said  court  for  the  term,  and  subscribed  tbe 
same  as  county  judge  presiding,  as  ritown 
by  SSxhiblt  H,  made  a  part  of  relator's  peti- 
tion. 

"(»>  That  afterwards,  on  tbe  17th  day  of 
November,  1000,  aa  boob  aa  aaid  pretended 
order,  referred  to  in  tbe  i>recedlng  paragraph, 
was  discovered  by  the  commissioners'  court, 
they  had  it  expunged  from  tbe  mlnutea  of 
said  court,  aa  shown  by  said  Exhibit  H. 

"(10)  That  at  the  said  term,  on  tbe  17tii 
day  of  November,  1900,  the  said  commis- 
sioners' court,  by  its  order  made  and  enter- 
ed upon  tbe  minutes  of  said  court,  as  shown 
by  Bxhibit  B,  made  a  part  of  relator's  peti- 
tion, ordered  aad  decreed  that  the  said  atdex 
of  said  court,  shown  as  Exhibit  A  as  afore- 
said, be  annuUcd,  canceled,  and  aet  aside, 
aod  held  foe  naue^t 

"(11)  That  said  OMumiasioners'  court,  from 
tbe  time  respondent  qualified  ana  became  tbe 
presidii^  Judge  thereof,  to  wit,  about  11 
o'cIocIe  a.  m.,  November  17,  1800,  continued 
to  transact  the  business  of  said  court  until 
a  late  bour  Saturday  night,  November  17, 
1900,  when  It  adjourned  for  the  term. 

"(12)  That  on  February  11,  1901,  tfae  com- 
missioners' court  of  Kaufman  county,  at  a 
regular  term  thereof,  made  and  had  entered 
upon  tbe  minutes  of  that  court  an  order  abol- 
ishing the  office  of  county  superintendent  of 
public  instruction  In  and  for  Kaufman  coun- 
ty, aa  follows,  to  wit:  'February  11,  1901. 
This  day  came  on  to  be  beard  a  motion  made 
Mid  seconded  to  abolish  the  office  of  coanty 
•uperlnteDdent  of  public  Instruction  of  Kauf- 
taau  county,  which  being  duly  considered, 
the  court  Is  of  the  opinion  that  an  order  vaa 


heretofore  passed  at  the  Novemlier  term, 
1900,  intending  to  annul  and  set  aaide  tbe 
order  creating  said  office^  then  conaidering 
tbe  same  to  be  void,  and  then  intending  to 
abollsb  the  same,  if  It  existed:  but  tbat  a 
question  has  been  raised  woetber  said  order 
at  tbe  November  term  waa  sufficient  In  legal 
efTeet  to  abolish  such  office,  and  this  court 
finds  that  such  office  (if  It  now  has  any  exist- 
ence) ought  to  be  abolished.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  tliia  mo- 
tion be  sustained,  and  tbat  said  office  of 
county  superiutendent  of  public  instruction 
for  Kaufman  county  be,  and  tbe  aame  la  bete 
now,  abolished.* " 

Note:  Exhibits  A,  B,  and  C,  referred  to 
in  the  above  findings,  are  taken  from  tbe 
minutes  of  the  commissioners'  court  of  Kauf- 
man county,  arc  duly  certified  to  by  tbe  clerk 
of  that  court,  and  are  as  follows: 

"Exhibit  A.  In  Commissioners'  Court,  No- 
vember Term,  A.  D.  1800.  November  13, 
180a  The  State  of  Texas.  County  of  Kauf- 
man. In  Commissioners'  Court  of  Kaufman 
County,  Texas,  at  the  November  Term,  A.  D. 
IflOO.  The  commissioners'  court  of  Kauf- 
man county,  Texas,  being  In  regular  session, 
on  the  12tta  day  of  November,  A.  D.  1900, 
and  all  the  members  of  said  court  being  pres- 
ent, together  with  tbe  county  Judge  of  Kauf- 
man county,  Texas,  and  the  question  before 
said  court  being  the  advisaftllty  and  neces- 
sity of  a  county  superintendent  of  public  in- 
struction In  and  for  Kaufman  county,  in  the 
state  of  Texas,  and  said  court  hereby  creates 
the  office  of  county  superintendent  of  public 
Instruction  In  and  fo(  said  county  of  Kauf- 
man, in  the  state  of  Texas;  and,  after  duly 
deliberating  on  said  question,  is  of  the  opin- 
ion tbat  public  necessity  demands  that  an 
election  be  ordered  to  be  held  at  the  next 
general  election,  by  all  tbe  qualified  voters 
of  Kaufman  county,  Texas,  at  all  the  polling 
places  in  Kaufman  county,  state  of  Texas, 
at  the  next  general  election  to  be  held  In  this 
state  and  county,  at  which  time  some  per- 
son, qualified  under  the  constitution  and  laws 
of  this  state,  shall  be  elected  to  fill  said  office 
of  county  superintendent  of  public  instruc- 
tion for  Kaufman  county,  Texas,  as  tbe  law 
directs,  under  statutes  of  this  state." 

"Exhibit  B.  In  County  Commissioners' 
Court,  November  Term,  1900.  On  this  the 
12th  day  of  November,  A.  D.  1900,  came  on 
to  be  heard  and  considered  the  application 
of  C.  J.  Maxwell  to  be  appointed  county 
superintendeut  of  public  instruction  for 
Kaufman  county,  Texas,  and  this  court  hav- 
ing heretofore  created  said  office  for  said 
county,  and  having  ordered  an  election  for 
said  office  to  be  held  at  the  next  general 
election  to  be  held  in  this  county  and  state, 
and  at  each  succeeding  general  election  there- 
after, and  said  office  appearing  now  to  be 
vacant,  the  said  office  having  heretofore  been 
created  by  law,  and  tbe  said  C.  J.  Maxwell 
being  qnnllfled  under  tbe  constitution  and 
laws  of  this  state  to  fill  the  same,  be  la  here- 
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by  duly  appointed  to  flU  tbe  oflSce  of  county 
Bnperluteudent  of  public  instruction  for 
Kaufman  county  for  tb«  ensuing  term  of  two 
years,  and  aatU  bla  successor  Is  duly  elected 
and  quaUfled." 

"Kxbibit  C.  In  Commissioners'  Court,  No- 
vember Term,  A.  D.  1900.  On  this  tbe  12tb 
day  of  November,  A.  D.  1000,  came  Into 
court  G.  J.  Maxwell,  and  presents  bis  bond 
in  tbe  s«m  of  five  tbousand  dollars  as  county 
saperUiteDdent  of  public  instruction  in  and 
for  Kaufman  county,  state  of  Texas,  witb 
Jobn  C.  Graves,  M.  H.  Gossett,  H.  Goolsby, 
A.  Miles,  and  G.  B.  Taylor  as  bis  sureties, 
wbicb  bond,  being  examined  by  tbe  court, 
is  tbl»  day  approved  and  ordered  to  be  re- 
corded." 

Upon  tbese  facts  tbe  trial  Judge  filed  tbe 
following  conclusions  of  law: 

"(1)  Tbe  said  proceedings  hi  tbe  commis- 
sioners' court  of  Kaufman  county,  Novem- 
ber 13,  1800,  sbown  by  Exbibit  A,  are  insuffi- 
cient in  law  to  bring  into  operation  tbe  stat- 
ute In  respect  to  tbe  office  of  county  super- 
intendent of  public  instruction  in  and  for 
Kaufman  county.  Said  court  sbould  bare 
ordered  an  election  for  county  superintend- 
ent of  public  instruction  in  and  for  Kauf- 
man county  at  eacb  general  election  tbere- 
after. 

"(2)  Tbe  defect  in  said  proceeding  is  not 
cured  by  tbe  recitals  in  tbe  order  appointing 
relator  county  superintendent 

"(3)  Tbe  said  order  appointing  relator  coun- 
ty superintendent,  and  tbe  said  order  ap- 
proving bla  bond  as  sucb  county  superintend- 
ent, are  null  and  void,  because  tbe  order  Ex- 
bibit A  is  Insufficient  to  create  tbe  office  In 
and  for  Kaufman  county. 

"(4)  Tbe  commissioners'  court  bad  tbe 
rigbt  and  power  to  set  aside  and  annul,  by 
an  order  entered  upon  tbe  minutes  of  tbebr 
court,  tbe  said  proceedings  sbown  as  Ex- 
bibit A,  attempting  to  create  said  office  of 
county  superintendent  In  Kaufman  county. 

"(JS)  Tbe  legal  efFect  of  said  order  of  tbe 
commissioners'  court  of  February  11,  1901, 
was  to  aboUsb  tbe  said  office  of  county  super- 
intendent in  Kaufman  county,  if  it  existed, 
in  wbicb  event  relator  would  not  bave  tbe 
rigbt  to  serve  out  tbe  term  for  wbicb  be  was 
appointed. 

"(6)  Tbe  respondent,  Crumbaugb,  as  coun- 
ty Judge  of  Kaufman  county,  tbere  being  no 
county  superintendent  of  public  instruction 
in  Kaufman  county,  may  act  as  ex  officio 
county  superintendent  of  public  instruction 
of  Kaufman  county." 

As  we  concur  witb  tbe  district  Judge  in 
bis  fourtb,  flftb,  and  sixtb  conclusions  of 
law,  as  above  set  fortb,  it  Is  unnecessary  for 
us  to  express  any  opinion  upon  any  of  bis 
conclusions  preceding  tbem. 

Article  3030,  Bev.  St.,  expressly  empowers 
tbe  county  commissioners'  court,  wben  in 
tbelr  judgment  it  may  be  deemed  advisable, 
to  abollsb  tbe  office  of  county  superintend- 
ent of  public  instruction  in  tbelr  coimty  by 


an  order  entered  on  the  minutes  of  the  court 
at  a  regular  term  thereof,  and  provides  that, 
'^rb«iever  such  office  is  abolished,  tbe  coun- 
ty superintendent  shall  serve  out  tbe  time 
for  which  be  was  elected."  No  provision, 
however.  Is  made,  or  authority  given,  for  a 
county  superintendent  who  fills  tbe  office  by 
appointment,  for  serving  out  bis  term. 

A  public  office  is  not  "property,"  within 
the  meaning  of  tbe  constitutional  provision 
that  "no  person  shall  be  deprived  of  life,  lib- 
erty or  property  without  due  process  of  law." 
It  la  a  mere  public  agency,  revocable  accord- 
ing to  the  will  and  appointment  of  the  peo- 
ple, as  exercised  in  the  constitution  and  the 
laws  enacted  in  conformity  therewith. 
Moore  V.  Strickling  (W.  Va.)  38  8.  B.  274, 
50.  li.  R.  A.  279.  In  the  case  cited  the  court 
in  its  opinion  makes,  witb  approval,  from 
Donahue  v.  Will  Co.,  100  111.  94,  the  follow- 
ing quotation:  "It  la  Impossible  to  conceive 
how,  under  our  form  of  government,  a  per- 
son can  own  or  bave  a  title  to  a  govern- 
mental office.  Offices  are  created  for  the 
administration  of  public  affairs.  Wben  a 
person  is  inducted  into  an  office  he  thereby 
becomes  empowered  to  exercise  its  powers 
and  perform  its  duties,  not  for  bis,  but  for 
the  public,  benefit  It  would  be  a  misnomer 
and  a  perversion  of  terms  to  say  that  an  in- 
cumbent owned  an  office  or  bad  any  title  to 
it."  And  then  cites  the  following  authori- 
ties: State  v.  McGarry,  21  Wis.  496;  State 
V.  Prince,  45  Wi«.  610;  Keenan  v.  Perry,  24 
Tex.  253;  State  V.  Doberty,  25  La.  Ann.  119, 
13  Am.  Rep.  131;  Taft  v.  Adams,  3  Gray, 
126;  Ex  parte  Wiley,  54  Ala.  22G;  Thomp- 
son V.  HoU,  52  Ala.  491;  State  v.  Frazler, 
48  Ga.  137;  Dougan  v.  District  Ct  (Colo.)  22 
Am.  Law  Reg,  (N.  S.)  528;  Patton  v.  Vaughan, 
39  Ark.  211;  People  v.  Stratton,  28  Cal.  382; 
Woods  V.  Varnum,  85  Cal.  639,  24  Pac.  843; 
Smith  V.  Mayor,  etc.,  37  N.  Y.  518;  Conner 
V.  Mayor,  etc.,  5  N.  Y.  285;  State  v.  Davis, 
44  Mo.  129;  Prince  v.  SkiUIn,  71  Me.  361,  36 
Am.  Rep.  325;  People  v.  Murray,  70  N.  Y. 
521;  Rankin  v.  Jauman  (Idaho)  36  Pac.  502; 
6  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  981. 

If  the  relator  ever  had  any  right  to  bold 
the  office  of  county  superintendent  of  public 
instruction  of  Kaufman  county,  bis  right 
ceased  wben  it  was  abolished,  and  he  has  no 
interest  in  the  question  as  to  whether  or  not 
the  respondent,  by  virtue  of  his  office  of 
county  Judge,  can  perform  the  functions 
and  discbarge  the  duties  of  superintendent 
of  public  insti-uctlon.  Tbe  Judgment  ot  the 
district  court  is  affirmed. 


GTTLF,  0.  &  8.  F.  RY.  CO.  v.  GRAY.' 

(Court  of  Civil  Appeals  of  Texas.    Jan.  26, 

1901.) 

MASTBR  AKD  SERVANT— INJtmT  TO  HMPLOT* 

-^lAIUlOADS— ASSUMPTION  OP  RISK 

—OMISSION  IN  CHARQE. 

1.  Where  a  charge  as  given  was  incomplete 

by  reason  of  au  omission  therein,  such  error 

'Writ  ot  error  denied  by  aupreme  court. 
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cannot  be  considered  on  appeal,  in  the  absence 
of  any  exception  complaining  of  the  court's  re- 
fosal  to  give  a  proper  and  fuller  inatruction  at 
the  appellant's  request 

2.  Plaintiff,  a  fireman,  was  injured  while 
standing  on  the  side  of  the  engine  tender,  by 
being  crushed  against  a  coal  bin  standing  near 
the  tracli.  Bela,  in  an  action  against  the  rail- 
road company  for  the  injuries,  that  an  instruc- 
tion leaving  to  the  jury  the  question  whether 
or  not  plaintiff  was  guilty  of  contributory  negli- 
gence in  continuing  in  defendant's  employ,  after 
haring  acquired  a  knowledge  of  the  condition  of 
the  coal  bin,  was  not  erttineous  in  failing  to 
state  that  plaintiff  had  assumed  the  risic,  and 
could  not  recover  if  he  had  acquired  such  knowl- 
edge, or  could,  with  the  exercise  of  ordinary 
care,  have  acquired  the  same. 

3.  Where  a  railway  fireman  was  injured  whil* 
standing  on  the  side  of  the  engine  tender,  by 
being  crushed  against  a  coal  bin  standing  near 
the  track,  an  instruction  denying  recovery  for 
the  assumpticHi  of  risk  of  an  obvious  defect 
was  properly  omitted,  since  a  trainman  asanmes 
only  the  risks  of  which  he  has  knowledge,  as- 
suming that  the  master  will  furnish  a  safe 
track,  clear  from  obstructions ;  no  presumption 
arising  as  to  the  defects  and  dangers  arising 
out  of  objects  extraneous  to  that  with  which  he 
Is  working. 

Hnnter,  J.,  dissenting. 

Appeal  from  district  court,  Tarrant  coun- 
ty; W.  D.  Harris,  Judge. 

Action  by  F.  B.  Gray  against  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company. 
From  a  Judgment  In  favor  of  the  plaintiff, 
the  defendant  appeals.    Reversed. 

J.  W.  Terry  and  West,  Smith  &  Chapman, 
for  appellant  Wynne,  McCart  &  BowUn  and 
Corden  &  Corden,  for  appellee. 

CONNER,  O.  J.  For  the  purposes  of  this 
opinion,  the  following  statement  taken  from 
the  brief  of  appellant  is  deemed  sufflcient: 
"While  appellee  was  on  the  aide  of  an  engine 
tank,  for  the  purpose  of  placing  an  oil  can, 
be  was  caught  between  the  side  of  the  mov- 
ing tank  and  a  coal  bin  parallel  with  the 
track.  He  based  his  right  to  recover  on  the 
ground  that  the  coal  bin  had  been  permitted 
to  bulge  out  from  its  proper  position,  and 
that  the  engineer  was  guilty  of  negligence  in 
starting  the  engine  without  warning  and  at 
fast  speed.  The  defense  was  general  denial; 
that  the  plalntUT  had  long  since  known,  or 
ought  to  have  known,  of  the  condition  of 
the  coal  bin,  and  assumed  the  risk  thereof; 
and  contributory  negligence  in  assuming  an 
unnecessarily  dangerous  position.  The  de- 
fendant pleaded  the  defense  of  assumption  of 
risk  and  of  contributory  negligence  in  sepa- 
rate and  distinct  paragraphs  of  Its  answer. 
There  were  verdict  and  Judgment  for  the 
appellee  for  flO.OOO.  Appellant's  motion  for 
a  new  trial,  on  the  same  grounds  as  are  now 
assigned  as  error,  was  overruled.  This  ap- 
peal has  been  prosecuted  in  due  course." 

There  was  evidence  tending  to  show  that 
the  "bulge"  In  the  coal  bin  projected  to  with- 
in 4%  to  6%  inches  from  the  side  of  a  pass- 
ing tender  or  engine  tank,  on  the  side  of 
which,  while  passing,  it  would  be  obviously 
dangerous  for  a  person  to  remain,~that  is, 


there  is  evidence  from  which  the  Jnry  might 
have  so  found;  that  it  had  been  permitted  to 
remain  in  this  condition  five  or  nix  joonihs, 
during  which  time  appellee  bad  passed  it 
very  frequently;  that  the  engineer  on  the 
engine  in  question  and  other  employes  of 
appellant  in  and  about  the  yards  knew  of 
this  condition,  although  appellee  testified 
that  he  did  not  It  waa  appellee's  duty  as 
fireman,  among  other  things,  to  take  from 
and  replace,  in  a  box  attached  to  the  side  of 
the  tender,  certain  oil  cans  containing  sap- 
plies  of  oil  with  which  to  oil  the  engine.  Go- 
ing to  and  from  the  cab  of  the  engine  to  this 
box,  it  was  necessary  to  take  one  or  more 
steps  beyond  the  cab,  upon  a  projection  or 
projections  along  the  side  of  the  tender,  and, 
while  doing  so,  secure  the  position  with  one 
hand  holding  to  its  top.  This  duty  was  gen- 
erally performed,  however,  at  times  when  the 
engine  was  Ectandlng  still.  Appellee  testified 
that  on  the  occasion  of  the  injury,  while  the 
engine  was  standing  still,  he  stepped  out  hi 
the  manner  detailed  as  necessary  to  replace 
an  oil  can,  when  the  engineer  suddenly,  and 
without  warning,  started  the  engine  along 
the  track,  passing  the  coal  bin,  and  with 
great  speed  ran  the  intervening  distance, 
some  60  feet,  by  reason  of  which  appellee 
was  crushed  between  said  "bulge"  and  tank, 
and  seriously  injured.  The  testimony  of  the 
engineer  and  a  switchman  or  brakeman  in 
the  cab  at  the  time,  however,  tended  to  show 
that  the  speed  ot  the  engine  was  moderate, 
and  that  appellee  was  Inside  of  the  cab  at 
the  time  the  same  was  started,'  and  mnst 
have  gone  along  the  side  of  the  tender,  as 
testified  by  him,  between  tne  time  of  the 
starting  and  the  time  of  the  Injury. 

The  charge  of  the  court  is  criticised  in  the 
assignments  of  error,  In  that  It  Is  Insisted 
that  the  court  misdirected  the  Jury  on  the 
Issue  of  assumed  risk  pleaded  by  appellant 
as  one  of  Its  deienses.    We  think  this  criti- 
cism can  be  best  illustrated  by  the  following 
quotation  from  the  tenth  and  eighth  para- 
graphs of  tne  court's  charge:    "(10b)  If  yon 
Delleve  the  defendant  was  guilty  of  negli- 
gence in  allowing  the  bulge  in  the  coal  bin 
testified  about  to  remain  as  It  was  for  the 
length  of  time  It  had,  and  that  the  plaintiff 
knew,   or  had   theretofore   known,    of  the 
bulge,  then,  while  such  knowledge  on  the 
part  of  the  plaintiff  would  not  prevent  the 
plaintiff  from  recovering  for  an  Injury,  If 
any,  caused  thereby,  If  the  plaintiff  was  at 
the  time  In  the  exercise  of  reasonable  care 
for  his  own  safety,  yet  the  fact  if  It  was  a 
fact,  that  the  pialntlff  knew,  or  had  known, 
of  the  bulge  In  the  coal  bin,  may  be  consid- 
ered by  the  jury,  together  with  the  other  evi- 
dence, and  given  such  weight  aa  you  believe 
It  entitled  to.  If  any.  In  determining  whether 
the  plaintiff  was  guilty  of  negligence  In  re- 
maining In  the  defendant's  service,  or  In  do- 
ing the  acts  be  did  at  the  time  he  did,  or  m 
conducting  himself  as  he  did  at  the  time  lie 
was  Injured."    "(8)  The  plaintiff,  in  accept- 
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Ing  employment  from  the  defendant  as  a 
locomotive  fireman,  assumed  the  ordinary 
risks  incident  to  the  nature  and  character  of 
the  business  in  which  he  was  engaged,— that 
Is,  the  ordinary  rislcB  incident  to  the  position 
as  fireman  upon  an  engine  of  a  railway 
train.— and  for  injury  due  to,  or  the  result  of, 
such  ordinary  rlslcs  there  can  be  no  recovery. 
But  In  assuming  snch  ordinary  risks  plain- 
tiff did  not  assume  the  risk  of  danger  from 
negligence  of  the  defendant,  and  did  not  pre- 
clude himself  from  the  right  to  recover  for 
uny  injuries.  If  any,  not  the  result  of  sacb 
ordinary  risks,  but  due  to,  and  resulting 
from,  negligence,  if  any,  on  the  part  of  the 
defendant  railway  company,  but  for  such,  if 
any,  he  could  recover,  unless  the  plaintiff 
was  also  guilty  of  negligence  which  caused 
or  contributed  to  cause  the  injury." 

It  is  first  insisted  that  if  appellee  knew  of 
the  bulge  In  the  coal  bin,  and  of  the  danger, 
or  might  have  known  the  same  by  the  ex- 
ercise of  ordinary  care,  and,  without  promise 
on  the  part  of  the  employer  to  remedy  the 
same,  continued  in  his  employment,  as  a 
matter  of  law  he  assumed  the  risk  Incident 
to  the  defective  condition  named,  and  can- 
not recover  for  any  Injury  resulting  there- 
from. While  the  rule  has  been  so  stated  fre- 
quently In  the  authorities,  we  are  not  willing 
to  apply  It  under  the  peculiar  facts  of  this 
case.  There  was  evidence  tending  to  show 
that  it  was  not  customary,  nor  was  it  appel- 
lee's duty,  to  go  along  the  side  of  the  engine 
tank  in  procuring  and  replacing  oil  cans,  aa 
mentioned,  while  the  engine  was  In  motion. 
While  In  motion,  appellee's  place  of  duty  was 
ordinarily  within  the  engine  cab,  in  which 
situation  no  danger  was  to  be  apprehended 
by  passing  alongside  the  defective  coal  bin, 
and  under  auch  circumstances  he  should  not 
be  held  to  have  necessarily  assumed  a  risk 
not  arising  within  the  scope  of  his  duty. 
Wood,  Mast  &  8.  (2d  Ed.)  |  327. 

The  next  proposition  submitted  under  the 
assignment  made  to  the  court's  charge  is 
that  "where  the  defective  condition  complain- 
ed of  was  open  and  obvious,  and  patent 
to  ordinary  observation,  the  employ^  was 
chargeable  with  notice  thereof,  and  assumed 
the  risk."  This  proposition  Is  established  by 
abundant  anthorlty.  We  think  it  apparent 
from  the  charges  of  the  court  quoted  that 
the  doctrine  of  assumed  risk  and  that  of  con- 
tribntory  negligence  were  confused,  or  rather, 
perhaps,  that  the  right  of  the  master  to  ex- 
emption from  the  results  of  his  negligence 
was  made  to  depend  solely  upon  the  general 
law  of  contributory  negllgmce.  If  correct  in 
this  conclusion,  it  follows  that  there  was 
an  affirmative  misdirection  of  the  Jury  as  to 
the  law  of  the  case.  The  Jury  were  in- 
structed, in  effect,  that  if  appellee  knew  of 
the  "bulge"  (and  If  he  did  the  evidence  tended 
to  show  that  he  must  have  known  of  Its 
dangerous  proximity  to  the  track),  then  snch 
knowledge  would  not  prevent  the  appellee 
from  recovering  If  he  was  at  the  time  in  the 
63  S.W.— 59 


exercise  of  reasonable  care  for  Us  own  laf*- 
ty,  but  that  such  knowledge  might  be  «»n- 
sldered,  with  other  evidence,  in  determlalng 
whether  appellee  was  guilty  of  contributory 
negligence  as  qJIeged.  This  view  is  sup- 
ported by  some  of  the  authorities.  Sbearmaa 
&  Bedfleld,  in  their  work  on  the  Law  of 
Negligence  (4th  Ed.,  §  208  et  seq.).  Insist  that 
the  rule  Is  "that  the  exemption  of  masters 
from  liability  to  servants,  for  Injuries  caused 
by  defects  which  the  servants  knew  or  ought 
to  have  known.  Is  founded  solely  upon  the 
general  law  of  contributory  negligence,  and 
therefore  that  the  liability  or  exemption  of  a 
master  in  such  cases  must  be  determined  by 
reference  to  that  law";  giving  an  able  re- 
view of  many  authorities.  We  think,  bow- 
ever,  by  the  decisions  of  this  state,  binding 
upon  as,  a  distinction  must  be  made  between 
the  doctrines  of  assumed  risk  and  contribu- 
tory negligence.  With  exception  not  neces- 
sary to  be  noticed,  there  are  two  klad»  of 
risks  that  an  employs  is  held  to  assume:  (1) 
Those  ordinarily  arising  out  of  the  character 
of  his  employment,  and  not  induced  by  neg- 
ligence on  the  part  of  bis  employer;  (2)  those 
risks  and  dangers  that  are  obvious  or  known 
to  the  employ&  In  this  latter  case,  howeviM' 
careful  and  prudent  he  may  be  in  the  per- 
formance of  his  duties,  he  assumes  the  risk 
of  any  injury  resulting  from  the  obvious  de- 
fect, even  though  the  negligence  of,  the  em- 
ployer may  have  been  the  efficient  cause  of 
the  defect,  situation,  or  danger.  In  these  in- 
stances the  law  has  given  no  right  of  action 
against  the  master  at  aU.  In  cases  of  con- 
tributory negligence,  however,  the  general 
right  of  recovery  for  injuries  caused  by  the 
negligence  of  the  employer  Is  recognized,  and 
may,  in  fact  be  said  to  be  comprehended 
within  its  very  terms;  but  the  contributory 
negligence  of  the  injured  employ^  is  affirm- 
ative matter  of  defense,  that  may  be  Inter- 
posed by  the  master  to  defeat  the  operation 
of  the  general  rule,  and  to  relieve  him  from 
the  ordinary  consequences  of  his  negligence. 
See  Railway  Co.  v.  Bradford,  06  Tex.  732, 
2  S.  W.  595,  quoted  by  the  supreme  court 
with  approval  in  the  case  of  Crawford  v. 
Railway  Co.,  89  Tex.  88,  33  S.  W.  634;  Rail- 
way Co.  V.  Conroy,  83  Tex.  214,  18  S.  W.  609; 
Railway  Co.  v.  Somers,  78  Tex.  439,  14  S.  W. 
779;  Railroad  Co.  v.  Blngle,  9  Tex.  Civ.  Ak». 
322,  29  S.  W.  674;  Railway  Co.  ▼.  Schwabbe, 
1  Tex.  Civ.  App.  573,  21  S.  W.  706;  Greai  T. 
Cross,  79  Tex.  132,  15  S.  W.  220;  Railway  Co. 
T.  Somers,  71  Tex.  700,  9  S.  W.  741;  Rail- 
way Co.  V.  Bryant  (by  this  court)  8  Tex, 
OlT.  App.  134,  27  S.  W.  825;  Ely  v.  Railway 
Co.,  15  Tex.  Civ.  App.  511,  40  S.  W.  174,  in 
which  writ  of  error  was  refused;  Railway 
Co.  V.  Hohl   (Tex.  Civ.  App.)  29  S.  W.  1131. 

If,  therefore,  the  Jury  should  find,  as  there 
was  evidence  tending  to  show,  that  after 
the  engineer  started  his  engine  in  the  di- 
rection of  the  coal  bin  in  question,  appellee 
undertook  to  replace  the  oil  can  in  question, 
with  knowledge  of  the  bulge  in  the  coal  Mb 
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and  of  its  dangerotu  proximity  to  the  track, 
he  assumed  the  risk  odT  the  injuries  resulting 
therefrom,  notwithstanding  evidence  that 
tended  to  rtiow  that  a  reasonably  careful  and 
prudent  man  might  have  supposed  that  bs 
eonld  arrange  the  oil  cans  and  return  to  the 
cab  tn  time  to  avoid  the  danger.  If  this  evi- 
dence be  true,  appellee  must  have  Icnown  that 
the  engine  was  in  motion.  He  is  affected 
with  notice  of  the  ordinary  operation  of  the 
laws  of  nature,  and  must  have  Isnown  that 
it  was  dangerous  to  ride  on  the  side  of  the 
tank,  by  said  bulge  In  the  bin;  and,  if  he 
mdertook  to  perfoim  the  duty  of  replacing 
the  oil  can  under  such  circumstances,  he 
mast  be  held  to  have  voluntarily  taken  the 
chances. 

In  view  of  another  trial,  we  add  tbatttte 
eoort  properly  refused  special  charge  No.  1, 
requested  by  appellant.  If  appellee  under- 
took to  replace  the  oil  can  while  the  engine 
was  standing  still,  and  the  engineer,  without 
warning  and  without  appellee's  knowledge, 
suddenly  and  swiftly  approached  the  point  of 
danger,  as  appellee  testifies,  and  appellee  was 
without  contributory  negligence,  then  be 
would  be  entitled  to  recover,  notwithstanding 
he  may  have  known  of  the  defect  in  the  bin, 
and  may  have  remained  in  the  employment 
of  the  master.  Other  assignments  need  not 
be  noticed,  but  for  the  error  discussed  the 
Judgment  below  Is  reversed,  and  the' cause  re- 
manded. 

On  Motion  for  Rehearing. 
(May  11.  1001.) 

PBR  CURIAM.    Rehearing  denied. 

HUNTER,  J.  (dissenting).  Upon  reargu- 
ment  of  this  case,  and  upon  more  mature  re- 
flection, I  am  not  satisfied  with  the  conclu- 
sion we  reached  on  the  original  heariqg.  I 
have  concluded  that  the  grounds  upon  which 
we  reversed  the  judgment  herein  exist  more 
In  "theoi7  than  In  fact";  and,  besides,  a 
caveful  study  of  the  record  forces  me  to  the 
conclusion  that  we  were  in  error  in  applying 
the  principles  relating  to  obvious  defects  to 
the  facts  in  this  case,  for  two  reasons:  (1) 
The. defendant  did  not  plead  that  the  defect 
was  obvious,  nor  request  a  cbai-ge  on  the  sub- 
ject. Hallway  Co.  v.  Renz  (Tex.  Oiv.  App.) 
.TO  S.  W.  280;  Railway  Co.  v.  Smith  (Tex. 
Civ.  App.)  57  S.  W.  909.  (2)  The  cause  of 
the  injury  was  not  a  defect,  obvious  or  oth- 
erwise, in  any  machine,  tool,  or  thing  with 
which,  or  upon  which,  the  plaintiffs  duties 
required  him  to  work,  but  was  an  extrane- 
ous object,  over  which  he  bad  no  control, 
and  which,  in  contemplation  of  the  law,  was 
not  t>efore  his  eyes  while  performing  bis 
duties,  Dnt  was  a  dangerous  obstruction,  ap- 
proximately overhanging  tlie  track,  which  the 
law  requires,  and  ought  to  requb-e,  the  rail- 
road company  to  furnish  to  its  train  crew, 
clear  .ttf  obstructions,  at  its  peril.    Hallway 


Co.  T.  Kenna  (Tex.  CIt.  App.)  62  S.  W.  555: 
.Tones  v.  Sbaw  (Tex.  Civ.  App.)  41  b.  W.  «80; 
Ralhroad  Co.  ▼.  Smith  (Tex.  CIt.  App.)  37 
S.  W.  999;  Railroad  Go.  v.  Mayfieid  (Tex. 
OlT.  App.)  GO  B.  W.  886;  Railway  (3a  t. 
Hannlg,  91  Tex.  361,  43  S.  W.  508;  OnmdsU 
V.  RaUtoad  Co.  (R.  I.)  35  AtL  SOT;  RailroAd 
C!a  V.  Bingle,  91  Tex.  287,  42  S.  W.  971.  In 
the  Single  Case,  supra.  Chief  Justice  Oaines 
so  clearly  and  teiNely  and  fully  states  in  one 
paragraph  the  whole  law  of  assumed  risks 
tiiat  I  most  be  pardoned  for  here  copying  It: 
"The  servant,  by  entering  the  employment 
of  the  master,  assumes  all  the  ordinary  risks 
Incident  to  the  boslness,  but  not  those  aris- 
ing t^om  the  .master's  neglect.  It  is  the  dnty 
of  the  master  to  exercise  ordinary  care  to 
furnish  him  ,a  safe  place  in  ivbicb  to  work. 
safe  machinery  and  appliances,  to  ^lelect  care- 
ful and  skiUfni  co-woibeos,  and,  in  case  of 
a  dangerous  and  complicated  trasiness.  to 
make  such  reasonable  rules  for  its  conduct 
as  may  be  proper  to  protect  the  servants 
employed  therein.  The  servant  has  the  right 
to  rely  upon  the  assumption  that  the  mas- 
ter has  done  his  duty;  but  If  be  becomes 
apprised  that  he  has  not,  and  learns  that 
the  machinery  is  defective,  tbe  place  ou- 
necessarlly  dangerous,  or  that  proper  rules 
are  not  enforced,  he  assumes  the  risk  Inci- 
dent to  that  condition  of  affairs,  nnlees  be 
bkforms  tbe  master,  and  the  latter  promises 
to  correct  the  evil.  In  ttais  latter  event,  so 
long  as  he  has  reasonable. grounds  to  expect, 
and  does  expect,  that  tbe  master  will  tulQli 
bis  promise,  be  -  does  not,  by  continning  in 
tbe  employment,  assume  tbe  additional  risk 
arising  from  the  master's  neglect  If  he 
then  be  injured  by  reason  of  that  neglect, 
he  may  recover,  provided  It  be  found  that 
a  man  of  ordinary  prudence,  under  all  tae 
circumstances,  would  have  encountered  tbe 
danger  by  continuing  In  tbe  service.  This 
we  understand  to  be  the  rule  in  the  .En£lisb 
conrts.  It  is  the  rule  in  the  supreme  court 
of  the  United  States,  and  Is  supported  by 
the  weight  of  authority."  See,  also.  Railway 
Co.  V.  Knox,  61  S.  W.  069,  2  Tex.  Ct.  Rep. 
282;  Baliroad  Co.  v.  Cooley's  Adm'r  (Ky.) 
49  S.  W.  WO;  Whipple  v.  RaUroad  Co.  (R.  I.) 
86  AU.  305;  Wood  v.  Railroad  Co.  (C.  C.) 
88  Fed.  44;  Shear,  ft  B.  Neg.  (4th  Kd.)  {{ 
208-215. 

Tbe  main  ground,  however,  npon  which  we 
based  oar  reversal  of  the  judgment,  was  that 
tbe  charge  of  the  court  below  did  not  clearly 
distinguish  between  the  principles  of  law  re- 
lating to  the  defGiise  of  assumed  risks  and 
those  governing  the  defense  of  contributory 
negligence,  but  confused  the  some  in  such 
manner  as,  in  a  measure,  to  misdirect  tbe 
Jury,  and  deprive  the  defendant  of  the  bene- 
fits of  its  plea  of  assumed  risks.  1  Iiave 
concluded  that  the  distinction  claimed  be- 
tween tbe  two  defenses  is  more  fancifoi 
than  real,  and  that  in  this  we  were  mis- 
taken and  in  error  (1)  because  the  charge  in 
fact  sulistnntlally  and  fairly  presented  both 
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defenses,  though  not  aa  fully,  perhaps,  as 
"Would  have  been  done  had  the  proper  charges 
been  asked;  (2)  because  the  grounds  that 
the  charges  confused  the  two  defenses  upon 
TThich  we  partly  based  our  judgment  of  re- 
versal is  not  assigned  as  error,  'io  traatain 
my  views  I  shall  quote  from  the  charge  the 
paragraphs  which,  according  to  my  construc- 
tion, submitted  the  two  defenses  substantial- 
ly as  pleaded,  and  also  the  assignments  of 
error. 

It  must  be  borne  In  mind  that  the  coa) 
bin  had  been  leaning  or  bulging  over  th« 
track  for  five  or  six  months,  and  taat  the 
company.  Instead  of  repairing  ae  straighten- 
ing up  the  bin,  had  curved  the  track  around 
It,  but  not  sufficiently  to  make  it  safe  to 
trainmen  occupying  the  position  that  the 
appellee  was  at  the  time  he  was  injured. 
So  that  there  can  be  no  question  about  the 
culpable  negligence  of  the  company,  and  of 
its  full  knowledge  of  the  dangerous  condi- 
tion of  the  track  at  this  bulge,  'inhere  is  no 
evidence,  except  what  may  be  Inferred  from 
the  condition  of  the  structure  Itself,  that  the 
appellee  knew  of  Its  condition,  or  of  the  dan- 
ger incident  to  the  performance  of.  Ills  duties 
ns  fireman  In  the  condition  that  it  was,  and 
he  denies  luiowledge  thereof;  but  even  If  it 
could  be  Inferred  that  he  knew  of  the  bulge  in 
the  bin,  and  that  the  track  had  been  curved 
n  round  it,  the  knowledge  that  the  company 
had  curved  the  track  around  the  dangerous 
obstruction,  in  an  eSart  to  make  It  safe, 
authorized  him  to  assume  that  it  was  suffi- 
ciently curved  to  avoid  the  danger  of  colli- 
sion while  In  any  position  on  the  engine 
which  his  duty  required  or  permitted  him  to 
take;  and  this  very  act  on  the  part  of  the 
company,  perhaps  lulled  him  Into  a  sense  of 
security. 

The  charges  on  the  two  Issues  named  are 
as  follows:  "(8)  The  plaintiS,  In  accepting 
employment  from  the  defendant  as  a  locomo- 
tive fireman,  assumed  the  ordinary  risks  In- 
cident to  the  nature  and  character  of  the 
business  In  which  he  was  engaged,— that  is, 
the  ordinary  risks  Incident  to  the  position 
of  a  fireman  upon  an  engine  of  a  railway 
train,— and  for  any  Injury  due  to,  or  the  re- 
sult of,  such  ordinary  risks  there  can  be  no 
recovery.  But  in  assuming  such  ordinary 
risks  plaintiff  did  not  assume  the  risk  of 
danger  from  negligence  of  the  defendant, 
and  did  not  preclude  himself  from  the  right 
■of  recovery  for  any  Injuries,  If  any,  not  tne 
result  of  such  ordinary  risks,  but  due  to,  and 
resulting  from,  negligence,  if  any,  on  the 
part  of  the  defendant  railway  company,  but 
for  such,  if  any,  he  could  recover,  unless  the 
plaintiff  was  also  guilty  of  negligence  wLiCh 
caused  or  contributed  to  cause  the  Injuries." 
"(10)  If  yon  believe  from  the  evidence  that 
the  defendant  was  guilty  of  negligence  In 
having  the  coal  bin  testified  about  in  the 
condition  that  same  was  when  defendant  was 
injured,  or  was  guilty  of  negligence  in  mov- 
ing the  engine  testified  about  at  tbe  time 


and  in  the  manner  it  was  moved  at  the  tlsM 
the  plaintiff  was  injured,,  and  if  you  believe 
plaintiff's  injuries  were  caused  by  such  isec- 
ligenee,  if  any,  on  the  part  of  the  defendant 
In  either  one  of  the  respects  named,  and  do 
not  find  that  plaintiff  was  himself  guilty  of 
negligence,  then  it  will  be  your  duty  to  find 
for  the  plaintiff,  (a)  If  you  believe  from  the 
evidence  that  the  plaintiff  was  at  the  time 
'  aware  of  the  condition  of  the  coal  bin,  and 
of  its  proximity  or  nearness  to  the  track,  or 
had  theretofore  been  aware  of  its  nearness, 
and  that  he  was  guilty  of  negligence  in  re- 
maining in  the  defendant's  service  after  be- 
ing 60  aware  of  its  nearness,  then  It  will  be 
your  duty  to  find  for  the  defendant;  or  If 
you  believe  that  the  plaintiff  at  the  time  he 
was  injured,  If  he  was  Injured  as  alleged, 
was  guilty  of  negligence  In  being  where  he 
was  or  in  the  position  or  attitude  he  was  at 
the  time,  or  in  conducting  himself  as  he  did 
at  the  time,  and  that  such  negligence.  If  any, 
on  the  part  of  the  itolntlff,  caused  or  cob- 
trlbuted  proximately  to  cause  bis  Injuries, 
then  you  will  find  for  the  defendant  (b)  if 
you  believe  the  defendant  was  guilty  of  neg- 
ligence In  allowing  the  bulge  .in  the  coal  bin 
testified  about  to  remain  as  it  was  for. the 
length  of  time  it  had,  and  that  the  plaintiff 
.knew,  or  had  theretofore  known;  of  ihe  bulge, 
then,  while  such  knowledge  on  the  part  of  the 
plaintiff  would  not  prevent  the  plaintiff  from 
recovering  for  an  injury,  If  any,  caused  there- 
by, if  the  plaintiff  was  at  the  time  in  the 
exercise  of  reasonable  care  for  his  own  safe- 
ty, yet  the  fact  if  it  was  a  fact  that  he  knew, 
or  bad  known,  of  the  bulge  in  the  bin  may 
be  considered  by  the- jury,  together  with  the 
other  evidence,  and  given  such  weight  as 
you  may  believe  It  entitled  to,  if  any,  in  de- 
termining whether  the  i^aintlff  was  guilty  of 
negligence  in  remaining  in  defendant's  serv- 
ice, or  in  doing  the  acts  he  did  at  the  time 
be  did,  or  in  conducting  himself  as  he  did  at 
the  time  he  was  injured,  (c)  If  you  do  not 
find  that  there  was  negligence  on  the  part 
of  the  defendant  nor  on  the  part  of  the  plain- 
tiff, but  believe  from  the  evidence  that  each 
was  in  the  exercise  of  reasonable  care,  but 
notwithstanding  such  exercise  of  care.  It  it 
was  exwcise,  the  injury  was  inflicted  on 
plaintiff,  then,  if  such  was  the  case,  neither 
party  would  be  at  fault  and  the  Injury  to 
plaintiff  would  be  the  result  of  accident  or 
the  result  of  assumed  risks  of  danger  inci- 
dent to  character  of  employment  or  service 
in  which  plaintiff  was  engaged,  and.  If  you 
so  find,  there  can  be  no  recovery  by  the 
plaintiff."  In  addition  to  the  foregoing,  at 
the  request  of  defendant  the  court  gave  the 
following  special  charges,  as  asked:  "If  you 
believe  from  the  evidence  that  plaintiff  was 
on  the  outside  of  the  tender  before  the  en- 
gine was  started,  and  further  believe  that 
the  engineer  was  guilty  of  negligence  in  start- 
ing the  engine  while  plaintiff  was  out  at  the 
oil  box,  yet  if  you  believe  from  the  evidence 
that  plaintiff  knew  of  the  approach  of  the 
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engln«  toirards  the  bin,  or  could  have  known 
of  Its  approach  by  the  use  of  ordinary  care 
and  caution,  In  time  to  hare  gotten  from 
the  outside  of  tender  before  it  reached  the 
place  'Where  be  was  hurt,  and  knew  the  dose 
proximity  of  said  bin  and  bulge  to  the  track, 
and  knew  the  danger  of  remaining  on  the 
outside  while  passing  the  bin-  and  bulge,  and 
could,  by  the  use  of  ordinary  care,  have  got- 
tm  from  the  outside  of  the  tender  in  time 
to  avoid  injury,  and  was  guilty  of  negli- 
gence in  not  doing  so,  and  that  such  failure 
contributed  to  his  injury,  you  will  find  for 
the  defendant  If  you  believe  from  the  evi- 
dence that  defendant  was  guilty  of  negli- 
gence in  having  the  bin  in  the  condition  it 
was  at  the  time  plaintiff  was  injured,  or  was 
guilty  of  negligence  In  moving  the  engine  at 
the  time  and  in  the  manner  It  was  moved, 
and  further  find  that  plaintiff  was  guilty  of 
negligence  in  being  on  the  outside  of  the 
tender  at  the  time  and  place  of  the  accident, 
and  that  the  injury  was  the  result  of  the  neg- 
ligence of  both  plaintiff  and  defendant,  you 
will  find  for  the  defendant" 

Properly  analyzed,  these  paragraphs  of  the 
charge  simply  mean  what  follows:  (8) 
Plaintiff  assumed  the  ordinary  risks  inci- 
dent to  the  employment,  but  not  any  risk 
growing  out  of  defendant's  negligence.  For 
Injuries,  therefore,  caused  by  defendant's 
negligence,  plaintiff  can  recover,  unless  he 
was  also  guilty  of  negligence  which  caused 
or  contributed  to  the  injury.  (10)  If  defend- 
ant was  guilty  of  negligence  In  allowing  the 
coal  bin  to  be  and  remain  in  a  dangerous 
condition,  or  In  rapidly  moving  the  engine 
when  it  did,  and  plaintiff  was  not  negligent 
then  find  for  the  plaintiff,  (a)  If  plaintiff 
knew  of  the  dangerous  proximity  of  the  bin 
to  the  track,  or  had  known  of  it,  and  was 
negligent  in  remaining  in  the  company's  serv- 
ice, or  if  he  was  negligent  in  going  out  on  or 
remaining  on  the  tender,  or  in  conducting 
himself  as  be  did,  and  such  negligence  caused 
or  contributed  proximately  to  cause  the  in- 
Jury,  find  for  defendant,  (b)  If  the  defend- 
ant was  guilty  of  negligence  in  allowing  the 
coal  bin  to  remain  out  of  repair,  although 
plaintlfT  knew  or  had  known  of  its  condition, 
yet  such  knowledge  would  not  prevent  him 
from  recovering,  if  at  the  time  he  was  in- 
jured he  was  exercising  reasonable  care. 
Such  luiowledge,  however,  may  be  taken  into 
consideration  by  the  Jury  in  determining 
whether  the  plaintiff  was  guilty  of  negli- 
gence in  remaining  in  defendant's  service  or 
in  going  out  or  remaining  on  the  tender  at 
the  time  be  did.  (c)  If  neither  was  guilty 
of  negligence,  the  injury  would  be  attribu- 
table to  assumed  risk,  and  plaintiff  cannot 
recover.  (3)  Special.  If  defendant  was  neg- 
ligent in  moving  the  engine  while  plaintiff 
was  out  <m  the  tender,  yet  u  plaintiff  knew 
of  the  approach  of  the  engine  to  the  bin,  or 
could  have  known  thereof  by  the  use  of  ordi- 
nary care,  and  know  Its  close  proximity  to 
the  track,  and  of  the  danger  of  remaining 


where  be  was,  and  by  the  use  of  ordinary 
care  could  have  gotten  out  of  danger  and 
arolded  the  injury,  find  toe  defendant  (7) 
Special.  If  defendant  was  gnllty  ot  negli- 
gence in  allowing  the  bin  to  t>e  as  it  was, 
and  was  negligent  in  moving  the  engine  when 
and  as  it  did,  but  that  plaintiff  was  guilty  of 
negligence  In  being  on  the  outside  of  the 
tender  at  the  time  and  place  he  was,  find 
for  defendant. 

From  this  analysis  and  epitome  of  the 
charge,  I  am  rather  disposed  to  concede  that 
it  is  probably  defective,  under  the  Texas  de- 
cisions, in  not  stating  to  the  Jury  that  "if 
at  the  time  of  the  Injury  he  knew  of  the 
bulge,  and  of  the  danger  of  remaining  on  the 
side  of  the  engine  while  passing  it  and  with 
this  knowledge  present  in  his  mind  be  volun- 
tarily went  out  upon  and  remained  on  the 
side  of  the  tender  while  passing  the  bulge, 
or  made  no  effort  to  avert  the  danger  when 
he  became  aware  thereof,  if  he  discovered  It 
in  time  to  avoid  It,  then  he  took  the  risk  of 
injury  therefrom,  and  cannot  recover."  But. 
howevenyou  may  state  the  proposition,  it  Is 
logically  a  question  of  whether  the  servant 
was  guilty  of  negligence  in  taking  the  risk. 
See  Shear.  &  B.  Neg.  <4tb  Ed.)  {{  208-217. 
and  the  authorities  there  cited.  But  I  am 
clear  that  the  error  in  the  charge,  if  any  at 
all,  is  one  of  omission  merely,  and  of  which 
the  appellant  cannot  avail  itself,  in  the  ab- 
sence of  an  assignment  complaining  of  the 
court's  refusal  to  give  a  proper  and  fuller  one 
at  the  appellant's  request 

Following  are  the  grounds  of  error  as  as- 
signed:   The  first  comiriains  of  the  eighth 
paragraph  of  the  court's  cbarge.  In  these 
words,    as  copied   from    appellant's    brief: 
"The  latter  part  of  said  charge  announces 
an  incorrect  doctrine  or  principle,  in  that  it 
excludes    from    assumed    risks   those    risks 
which  are  the  result  of  any  negligence  on 
the  part  of  defendant  and  which  may  be 
fully  known,  and  the  danger  thereof  fully 
known,  to  the  plaintiff  before  the  time  of  the 
accident"    But  it  does  not  "exclude"  such 
risks;   it  only  omits  to  embrace  them.    The 
second  complains  of  the  lirst  section  of  the 
tenth  paragraph,  in  these  words:    "It  direct- 
ed the  Jury  to  find  for  the  plaintiff  if  they 
believed  that  the  defendant  was  guilty  of 
negligence  in   having  the  coal  bin  in  the 
condition  it  was  at  the  time  of  the  accident 
and  the  plaintiff  was  not  guilty  of  contribu- 
tory negligence,  and   Ignored  tbe  doctrine 
that,   although   defendant  may  have  been 
guilty  of  negligence  In  having  the  coal  bin  io 
the  condition  it  was  in  at  the  time  of  the  ac- 
cident and  although  the  plaintiff  may  have 
been  guilty  of  contributory  negligence,  yet 
if,  before  the  time  of  the  accident  he  (the 
plaintiff)  was  cognizant  of  the  condltioo  of 
the  coal  bin,  and  of  the  danger  attending  tbe 
operation  of  an  engine  along  the  track  where 
he  was  injured,  and  yet  continued  in  defend- 
ant's employ,  then  be  assumed  tbe  risk  of 
such  danger,  and  could  not  recover."    It 
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simply  omitted  to  embrace  the  propogltlon 
contended  for;  tbat  Is  all.  The  tblrd  com- 
plains of  section  "a"  of  tbe  tentb  paragraph 
of  tbe  charge,  as  follows:  "Said  paragraph 
does  not  embody  a  correct  principle  of  law  as 
applied  to  the  facts  of  this  case,  In  that  It 
leaves  to  tbe  Jury,  If  they  believe  from  the 
evidence  that  plaintiff  knew  of  the  condition 
of  the  coal  bin,  or  the  danger  of  Its  condition, 
to  decide  whether  or  not  plaintiff  was  guilty 
of  contrlbntory  negligence  In  continuing  In 
tbe  employment  of  defendant,  after  having 
acquired  such  knowledge,  whereas  tbe  true 
rule  Is  that  If  he  continued  In  tbe  employ- 
ment of  the  defendant  after  he  acquired  such 
knowledge,  or  could,  with  the  exercise  of  or- 
dinary care,  have  acquired  such  knowledge, 
then  he  assumed  the  risk  of  said  condition 
of  the  coal  bin,  and  could  not  recover,"— 
which  Is  not  tbe  law,  but.  If  It  were,  the 
failure  to  embrace  the  proposliion  Is  only  an 
omission.  The  fourth  complains  of  section 
"b"  of  tbe  tenth  paragraph  of  the  charge,  be- 
cause It  informed  tbe  Jury  that  If  the  plain- 
tiff knew  of  tbe  condition  of  the  coal  bin,  and 
of  the  danger  of  passing  It  as  he  did,  yet 
that  wonld  not  preclude  him  from  recovering 
if  he  was  exercising  reasonable  care  for 
his  safety  at  the  time,  but  tbe  fact  of  his 
knowledge  might  be  considered  in  determin- 
ing whether  he  was  guilty  of  contributory 
negligence  in  remaining  in  the  service  of  tbe 
company,  "the  law  being,  if  he  knew  before 
tbe  time  of  tbe  accident  of  tbe  dangerona 
proximity  of  tbe  coal  bin  to  tbe  track,  or 
might  by  the  use  of  ordinary  care  have 
knoion  of  »uch  danger,  and  continued  in  his 
employment,  he  assumed  the  rislc,  and  could 
not  recover."  Tbe  clause  in  italics  points 
out  tbat  which  is  omitted  from  tbe  para- 
graph, and  the  only  objection  the  appellant 
makes  to  It.  We  have  held  time  and  again 
tbat  a  trainman  assumes  only  tbe  risks  of 
which  be  has  knowledge,  and  tbat  he  may 
aasimie  that  the  master  will  furnish  him  a 
good,  safe  track,  and  one  clear  of  obstruc- 
tions; and  while  tbe  law  raises  tbe  presump- 
tion that  a  servant  will  and  ought  to  discov- 
er from  use,  within  a  reasonable  time,  the 
defects  In  a  machine,  tool,  or  thing  he  works 
with.  If  open  and  obvious,  yet  no  such  pre- 
sumption of  knowledge  can  be  indulged  as 
to  tbe  defects  and  dangers  arising  out  of 
eztraneons  objects  and  causes.  Shear.  &  R. 
Neg.  (4tb  Ed.)  It  216,  21 1. 

These  are  all  tiie  assignments  and  charges 
upon  which  we  based  our  opinion  of  reversal, 
and  It  is  manifest  therefrom  that  tbe  misdi- 
rection and  confusion  which  we  thought  we 
found  the  appellant  never  found  or  complain- 
ed of,  and  it  is  equally  manifest  that  tbe  only 
errors,  if  any,  pointed  out  to  the  charge,  are 
errors  of  omission  merely,  and  for  these  the 
appellate  courts  of  Texas  have  refused  to  re 
verse  Judgments  ever  since  our  Judiciary  was 
organized.  I  therefore  conclude  that  tbe 
Judgment  of  tbe  district  court  ought  to  be 
affirmed. 


SECORD  T.  ELLEH. 

(Court  of  CSvll  Appeals  of  Texas.    May  18, 

1901.) 

EJECTMENT  —  RECOVERY— JUDGMENT— COSTS 

—STATEMENT  OP  FACTS— BILL 

OF  EXCEPTIONS. 

1.  Where,  in  trespass  to  try  title,  defendant 
claimed  title,  and  the  jury  found  against  de- 
fendant's claim,  but  disagreed  as  to  plaintiff's 
title,  the  finding  against  defendant  did  not  en- 
title plaintiff  to  judgment 

2.  Where  witnesses  residing  in  an  adjoining 
county  attend  for  the  prevailing  party,  costs 
should  be  taxed  for  their  daily  attendance,  no 
mileage  being  claimed. 

3.  Where  one  of  plaintifTs  counsel,  who  was 
to  attend  to  the  preparation  of  the  statement 
of  facts,  waived  the  making  and  filing  of  such 
statement  to  tbe  trial  judge,  and,  on  the  sud- 
den death  of  such  counsel,  no  steps  were  taken 
to  secure  such  statement,  the  failure  of  the 
judge  to  make  and  file  a  statement  was  not  er- 
ror. 

4.  It  is  not  error  for  the  trial  court  to  fat) 
or  refuse  to  approve  and  file  bills  of  exceptions, 
where  the  bills,  it  allowed,  would  be  of  no 
avaiL 

Appeal  from  district  court,  Childress  coun- 
ty; O.  A.  Brown,  Judge. 

Action  by  F.  H.  Secord  against  W.  J.  Eller. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.  Affirmed. 

Stovall  Johnson  and  Edward. B.  Diggs,  for 
appellant    D.  B.  Deck»,  for  appellee. 

STEPHENS,  J.  This  suit  was  brought  by 
appellant,  in  tbe  ordinary  form  of  trespass 
to  try  title,  in  the  district  court  of  Collings- 
worth county,  to  recover  of  ai^ellee  school 
section  36,  block  12,  in  that  county,  claimed 
as  additional  land  to  bis  home  section,  42. 
By  consent  of  parties,  the  venue  was  chan- 
ged to  Childress  county,  where  a  trial  was 
had  November  29,  1899,  which  resulted  In  a 
mistrial,  so  far  as  appellant  as  plaintiff  In 
the  action  was  concerned,  but  in  a  judg- 
ment against  appellee  upon  bis  cross  action, 
which  was  also  in  tbe  ordinary  form  of  tres- 
pass to  try  title,  upon  a  special  verdict  find- 
ing tbat  he  had  not  continued  after  his  set- 
tlement on  section  36  to  occupy  it  as  required 
by  law;  the  Judgment  providing,  however, 
that  it  was  without  prejudice  to  his  right  to 
defend  against  appellant's  cause  of  action, 
as  to  which  the  Jury  failed  to  agree.  In  No- 
vember, 1900,  the  case  was  tried  again,  tbe 
Jury  returning  a  special  verdict  as  to  the 
respective  settlements  of  appellant  and  ap- 
pellee, establishing  the  fact  that  both  were 
actual  settlers;  tbat  is,  appellant  on  section 
42,  as  bis  home  section,  and  appellee  on  sec- 
tion 36.  Notwithstanding  this  verdict,  the 
court  rendered  Judgment  against  ai^)eilant 
as  plaintiff  In  this  action,  and  against  appel- 
lee on  his  cross  action,  upon  the  ground  that 
both  tbe  verdict  and  the  evidence  failed  to 
show  tbat  sections  42  and  36  had  ever  been 
placed  on  the  market  for  sale  by  tbe  commis- 
sioner of  the  general  land  office.  From  this 
Judgment  this  appeal  Is  prosecuted. 

The  first  error  la  assigned  upon  tbe  ground 
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that  the  previous  Judgment  against  appellee 
upon  bis  croes  action  established  appellant's 
right  to  recover  the  land,  but  we  do  not  so 
understand  the  law.  It  merely  established 
that  appellee  bad  no  title  himself,  and  left 
the  question  open  as  to  appellant's  title,  on 
the  strength  of  which  alone  could  he  recover 
the  land  from  appellee. 

The  second  error  is  assigned  to  the  Judg' 
ment  rendered  November  28,  1899,  on  mo- 
tion to  retax  costs,  because  several  witnesses 
had  voluntarily  come  from  another  county 
to  testify  for  appellee,  and  all  to  the  same 
fact;  but  we  think  the  statement  of  facts 
flKd  at  the  time  by  the  Judge  as  the  Dasis 
fdr  this  ruling  warranted  It  The  wicnesses 
had  been  duly  subpoenaed,  and  were  entitled 
to  their  fees  for  each  day's  attendance  on 
the  trial  at  Childress;  although  they  resided 
In  Collingsworth  county;  no  mileage  being 
claimed.  It  does  not  appear  from  this  state- 
ment that  there  were  more  than  two  wit- 
nesses to  the  same  fact  or  circumstance,  al- 
though the  whole  of  the  testimony  related 
tothe  Issues  of  settlement. 

The  third  error  Is  assigned  to  the  court's 
failure  to  prepare  and  file  a  statement  of  the 
faets  proven  on  the  final  trial  of  the  case; 
bat  the  affidavits  submitted  upon  this  issue 
do'.  not  sustain  the  contention  of.  i^peilant 
that  he  has  been  deprived  of  a  statonent  of 
facts  without  fault  of  himself  or  his  counsel. 
It  seems  that  a.  statement  of  facts 'wxs  made 
out  by  his  counsel,  and  turned. over  to  one 
of  them,  to  be  submitted  to  opposing  counsel 
and  the  Judge;  but  the  explanation  of  tne 
Judge  that  he  did  not  prepare' and  file  a  state- 
ment of  facts,  because  the  counsel. for. ai^el- 
lant  who  was  to  submit  the  matter  to  hhn 
(Mr.  Standlee)  waived  It,  Is  corroborated  by 
the.  affidavit  of  counsel  for  app^iee^  Besides, 
no  very  satisfactory  explanation  is  glvm. why 
farther  steps  were  not  taken  after  the: sud- 
den death  of  Mr.  Standlee  to  obtain  a  state* 
ment  of  facta  within,  or  even  after  the  ex> 
piratlon  of,  the  10  days  allowed  by  the  or- 
der of  the  court 

The  fourth  and  last  error  Is  assigned  to 
the.  court's  failure  or  refusal  to  approve  and 
file  certain  bills  of  exception;  but,  as  these 
bills,  if  allowed  and  filed,  would  have  been 
of  no  avail,  the  assignment  is  overruled,  and 
the  Judgment  affirmed. 


BARBER  V.  GXER.  ' 

raonrt  of  Civil  Appeals  of  Tfexas.    April  27, 

1901.) 

BREACH  OP  MAKRIAGB  PROMI8B  —  ACTION — 
TRIAt,  —  INSTRUCTIONS  —DEPOSITIONS— AH- 
THORITY  OF  OFFICER  TO  TAKBl-RBOULAR' 
ITY. 

1.  A  commission  to  take  a  deposition  was  ad- 
dressed to  "any  notary  public  ♦  •  •  In  and 
for  the  couDt;  and  city  of  New  York;'  state  of 
New  York."  The  officer  who  took  the  deposi- 
tion signed  his  certificate  as  follows:  "H. 
McW.,  Notary  Public,  Kiaga  Coiraty.  Certifi- 
cate filed  in.  New  York  coontT-,"— aad  recited 

*  Affirmed  on  appeal,  see  63  S.  W.  1007. 


in  the  caption  that  he  was  "h  notary  pcbllc 
duly  commissioned  and  sworn  and  acting  in  and 
for  the  couQty  of  New  York,  state  of  New 
York."  His  seal  was,  "H.  McW.,  Notary  Pulf 
lic.  Kings  county."  Held,  that  it  did  not  suffi- 
ciently appear  that  he  was  not  authorised  to 
take  depositions  in  the  county  of  New  TCotli  to 
Justify  quashing  a  deposition  so  taken. 

2. 1  Sayles'  Civ.  St  art.  2284,  provides  that 
the  "officer  taking  a  deposition  shall  certify 
that  the  answers  of  the  witness  were  signed 
and  sworn  to  by  the  witness  before  him,  and 
shall  seal  them  up  in  an  envelope,  •  •  •  and 
shall  write  his  name  across  the  seal,  and  in- 
dorse on  the  envelope  the  names  of  the  parties 
to  the  suit  and  of  the  witnesses,  and  shall  di- 
rect the  package  to  the  clerk  of  the  court  from 
which  the  commissioa  issued."  A  deposition 
was  inclosed  in  an  envelope  and  sealed,  and  the 
name  of  the  notary  twice  written  across  the 
seal,  and  on  the  face  of  the  envelope  was  in- 
dorsed: "To  the  Honorable  the  District  Court 
of  F.  County,  within  and  for  the  State  of  Tex- 
as, A.  D.  1&— :  Inclosed  is  the  deposition  of 
S.,  of  South  KiDgaton,  R.  I.,  to  be  used  in  the 
tiearing  of  a  suit  now  pending  before  said  court 
wherein  G.  is  plaintifF  and  B.  is  defendant,  tak- 
en at  the  request  of  the  said  plaintiff,  and  seal- 
ed up  by  me.  P.  0.  O.,  Notary  Public."  This 
envelope  was  inclosed  in  another,  which  was 
sealed  up,  bat  the  officer's  name  was  not  writ- 
ten across  the  seal.  The  postmaster's  reeeipt 
was  Indorsed  thereon,  and  proper  indorsements 
were  also  made  of  its  reeeipt  from  the  poet  of- 
fice by  the  cleric,  and  of  its  filing  by  him,  and 
subsequent  opening  at  the  request  of  defend- 
ant's attorney.  In  the  upper  left-hand  comer 
were  the  words.  "From  F.  0.  O.  WakeBeld, 
R.  I.."  and  it  was  addressed  to  "D.  T.  B.,  Eaq.. 
Clerk  District  Court,  F.  Co.,  Boby,  Texas.' 
Beld  a  substantial  compliance  with  uie  require- 
ments of  the  statutet 

3.  PetitKin  in-  action  for  breach  of  promise  of 
marriage  set  forth  an  engagement  by  corre- 
spondence; that  plaintiff  came  to  defendant'.'! 
home  from  another  state,  and  that  upon  her 
arrival  their  engagement  was  discussed,  and 
defendant  expressed  himself  ready  to  carry  in- 
to effect  his  agreement,  but  from  time  to  time 
the  marriage  was  postponed,  though  at  all 
times  he  assuMd  her  that  he  would  many  her 
in  a  short  while.  Held  to  allege  both  an  agree- 
ment by  correspondeiice  and  by  parol,  anthor- 
izlng  refusal  of  instruction  that,  if  no  contract 
by  correspondence  was  shown,  plaintiff  conid 
not  recover. 

Hunter,  J.,  dissenting. 

Appeal  from  district  court  Fisher  county; 
P.  D.  Sanders,  Judge. 

Action  by  Sarah  S.  B.  Geer  against  Still- 
man  Barber  for  breach  of  a  contract  of  mar- 
ringe.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

T..  B.  Allen,  A.  H.  Klrby.  and  Theodore 
M.nck,  for  nppolhiut  MoCrea,  Green  &  Pon- 
der and  M.  Dies,  for  appellee. 

HtJNTER,  J.  This  suit  was  filed  by  ap- 
pellee In  the  district  court  of  Fisher  county 
on  the  Slst  day  of  January,  1809,  to  recover 
damages  from  the.  appellant  alleged  to  have 
been  sustained  by  reason  of  a  breach  of  a 
contract  of  marriage.  The-  material  part  of 
the  petition  Is  as  follows:  That  In  the 
month  of  June,  1897,  w4ilie  she  resided  In 
the  city  of '  Providence,  B.  I.,  and  the  de* 
fendant  in  Texas,  she  entered  Into  a  cor.^ 
reepondence  with-  him,  which  was  contin- 
ued until  the  19th  day  of  April,  1886L-    That 
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durtngr  Bflifl  ttmc^>  and  I0  tbt  course  ot  said 
correepoBdence,  and  in  several  of  Ms  letters 
to  her,  he  expreaeed  bis  adnili-ation,  love^ 
and  affection  for  her,  and  made,  In  pursu- 
anoe  thereoff,  ifropoeitlons  of  marriage  to 
heri  which  were  by  her  accepted,  whereby 
they  became  engaged  to  be  married;  agrree- 
ing,  the  defendant  on  hia  part,  to  marry 
ptalntlff,  and  the  plaintiff,  on  her  part  to 
marry  defendant  That,  in  pttrsTtance-  of  said 
contract  and  agreement,  she,  at  the  special 
Instance  and  request  of  defendant,  and  for 
the  purpvse  of  carrying  out  her  part  of  said 
tnarrlMge  contaa.ct,  closed  out  all  of  her  pep^ 
sonal  e0ect8  at  her  home  In  Rhode  Island  at 
a  great  sacrifice,  and  on  about  the  6th  day 
of  May,  1808,  started  for  Texas,  and  the  home 
of  defendant,  paying  her  own  expeoaes;  ap- 
rlrlng  at  Boby,  Texas,  on  the  13th  day  of 
said  month,  where  defendant  met  her  and 
carried  her  to  his  home.  That  It  was  agreed 
and  understood  between  them  that  they 
shonld  be  married  as  soon  as  i^be  could 
reach  his  home,  or  wltln  a  reasonable  time 
thereafter;  and  relying,  fully  and  implloitiy 
in  the  honor  and  integrity  of  defendant,  and 
bellerlng  he  would  in  all  things  comply  with 
bis  said  contract,  s^e  was  Induced  to  sell 
ont  her  personal  effects  as  afcHesaid,  make 
her  said  trip  to  Texas,  and  take  up  her  abode 
at  the  residence  of  said  defendant.  That  up- 
on her  arrlral  at  the  residence  of  defendant, 
tatd  oB  Sonday  and  divers- times  thereafter, 
die  and  defendant  discussed  their  relation 
to  each  ottter  and  their  natelmonlal  engage- 
ment;, and  the  defendant  at  all  times  ex- 
pressed much  lore  and  affection  for  her,  and 
at  ell  times  expressed  himself  so  as'  to  asauxe 
her  that  he  would  certainly-  carry  into  effect 
hlB  agreemttit  with  and  would  marry  her, 
but  from  time  to  time  put  the  matter  of  their 
marriage  off  to  some  ftiture  time,  indefinite, 
assigning  therefor  some  reasons,  many  of 
whicfa  she  does  not  now  remember,  but  at 
all  tlmear  assuring  her  that  he  would  carry 
ont  their  agreement  and  would  marry  her 
in  a  shiort  white.  That  defendant  so  acted 
and  kept  up  such  assurance  of  marriage  with 
her  until  January  24,  1899,  at  which  time  he 
told  her  he  would  not  marry  her.  That  {>he 
has  at  all  timesbeen  reedy,  willing,  and  able 
to  carry  out  her  pairt  of  said  contrast,  and 
has  urged  and  requested  him  to  perform 
his  part  thereof,  but  he  has  refused  to  do  so. 
That,  acting -upon  his  promises' to  marry  her 
and  Us  ai^owals  of  aflCection,  she  left  her 
home  in  Bhods  Island,  sold  her  property  at  a 
sacrtfitoe,  as-  above  alleged,  and  came  to  Tex- 
as, and  to  tjbe  home  of  defendant,  to.  In  good 
faith,  carry  out  and  perform  her  contract 
with  the  defendant.  That,  by  reason  of  his 
failure  to  perform  bis  said  contract  with 
plaintiff,  she  has  undei^one,  and  still  under- 
goes, great  mental  safferiug  and  humiliation, 
and  that  upon  her  good  naaie:  has  been  cast 
the  foul  breath  of  suspicion,  and  she  has 
been  turned  from  the  home  of  the  defend- 
ant, into  wbish  she  had-  been  Induced  to 


come  for  siKlter  and  protection  by  tbe  proa» 
Ises  of  marriage  by  the  defendant  so  fairly 
ouide,  and  in  such  apparent  good  faith,  out 
upon  the  cold  charities  of  a  strange  land,  and 
that,  too,  without  the  means  with  which  to 
return  to  her  home  and  family.  That  she  is, 
by  reason  of  his  failure  to  perform  his  said 
contract,  deprived  of  the  benefits  of  an  ad* 
vantageous  matrimonial  connection  to  a  man 
of  wealth  and  social  Influence.  That.  In  the 
declining  years  of  her  life,  she  Is  deprived 
thereby  of  the  comforts  of  a  home,  which  she 
bad  Justly  calculated  upon  receiving  in  en- 
tering Into  a  matrimonial  contract  with  the 
defesdaat  That  she  Is  a  woman  of  culture 
and  refinement,  and  the  defendant's  conduct 
ia  turning  her  from  his  home  and  in  refusing 
to  perform  hiS'  said  contract  haS'  deeply 
wounded  her  pride,  lacerated  her  feelings, 
crushed  her  spirits,  and  blighted  her  hopes. 
That  by  avocation  she  is  a  nurse,  and  at  her 
former  home  In  Bhode  Island,  where  her  effi- 
ciency iU'Sald  avocaAioB  was  known,  she  was 
able  to  earn  a  livelihood,  and  received  for 
her  servlees  aboat  930  to  $60  per  month. 
That  in  consequence  of  the  defendant's 
agreement  to  marry  her,  and  her  coming  to 
Texas,  and  the  defendant's  failure  to  carry 
out-  his  agreement,  she  is  deprived  of  the 
means  or  opportunity  whereby  she  supported 
herself.  Wherefore  she  has  sustained  dam- 
ages in  the  sum  of  $10,000,  for  whleb  she 
sues  and  prays  judgment.  The  answer  con- 
tains a  general  denial,  and  sets  forth  special- 
ly that  the  plaintiff  in  June,  1897,  opened  np 
the  oorrespondance  with  him,  and  expressed 
a  desire  to  come  to  Texas  on  a  visit,  claim- 
ing to  be  a  relative  of  his,  and  requested  him 
to  send  her  money  to  defray  the  expenses  of 
the  trip;  that,  suspcctlag  her  motives,  from 
the  coiTespondence  which  had  passed  be- 
tween them,  he  wrote  bet  in  the  eiurly  part  of 
January,  1888,  that  he  wwvld  not  send  bcr 
any  money,  and  that  she  bad  better  stay  In 
Bhode  Island;  thai  afterwards  she,  of  her 
own  motion,  In  May,  1888,  came  to  his  home. 
Is  Fisher  county,  Tex.,  and  remained  until 
Novemiber,  1808,  as  a  visiting  relative  and 
guest;  that  during  said  time  he  had  ample 
opportunity  to  learn,  her  disposition  and 
traits  ot  character,  and  found  they  were 
such  as  would  resder  his  life  miserable  if 
she  were  hia  wife;  that'  he  did  not  by  cur- 
respondmce  enter  Into  a  contract  to  marry 
plaintiff;  that,  la  his  correspondence  with 
plaintiff,  defendant  frequently  offered  to 
leave  his  home  and  meet  plaintiff,  and.  In 
one  (V  more  of  his  letters  to  plaintiff,  defend- 
ant Informed  plaintiff  that  when  they  should 
meet  each  other,  and  if  each  should  suit  the 
other,  a  marriage  might  result,  or  words  to 
that  effect;  that,  after  having  met  and  as- 
scciated  vrlth  plaintiff,  defendant  became 
convinced  that  she  was  not  a  suitable  woman 
to  make  him  a  coagenial  consort  And  be 
prayed  for  his  ce^s.  He  also  pleads  limita- 
tion of  one  year.  On  the  trial  the  Jurv 
found  a  verdict,  against  the  defendaait  far 
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|2,850,  and  he  appeals  to  this  court  from  the 
Jndgment  rendered  thereon. 

Upon  the  main  Issue  so  formed— the  exist- 
ence of  the  marriage  contract  as  alleged— 
the  evidence  was  conflicting,  but  warranted 
the  yerdlct  in  appellee's  fayor.  The  written 
correspondence  between  the  parties  before 
appellee  came  to  Texas,  Including  the  con- 
tents of  lost  letters  as  reproduced  in  the  tes- 
timony of  appellee,  tended  to  prove,  and  war- 
ranted a  finding,  that  the  parties  had  thus 
agreed  to  marry  each  other;  and  also  the 
evidence  warranted  a  finding  that  such  con- 
tract was  made  orally  after  appellee  came 
to  Texas.  The  evidence  also  warranted  the 
amount  of  the  verdict. 

On  the  former  appeal  (this  being  the  sec- 
ond verdict  In  appellee's  favor)  the  Judg- 
ment was  reversed  because  the  court  admit- 
ted In  evidence,  over  the  objections  of  ap- 
pellant, a  mutilated  letter  offered  by  appel- 
lee without  explanation.  Barber  ▼.  Geer 
(Tex.  Civ.  App.)  57  S.  W.  Btf.  On  the  last 
trial  an  explanation  of  the  suspicious  erasure 
was  offered,  as  shown  In  bill  of  exception  No. 
1,  which  was,  however,  controverted  by  ap- 
pellee, and  the  issue  thus  formed  was  sub- 
mitted to  the  Jary;  the  proof  upon  it  being 
somewhat  conflicting,  and  such  as  to  war- 
rmnt  the  court  in  admitting  the  letter  with 
the  explanation.  We  find  no  error  In  this 
ruling,  and  the  assignments  complaining  of  it 
are  overruled. 

Appellant  put  in  issue  appellee's  character 
for  "honesty  and  fair  dealing,"  and  now 
complains  of  the  court's  refusal  to  quash 
and  exclude  the  depositions  of  Laura  A. 
Burgess  and  Benjamin  B.  Sheldon,  taken  and 
read  in  evidence  to  rebut  appellant's  testi- 
mony upon  this  issue.  Having  thus  Injected 
what  seems  to  be  a  false  issue  into  the  case, 
a  majority  of  us  doubt  If  appellant  can  avail 
himself  of  the  rulings  complained  of,  to  have 
the  Judgment  reversed;  but,  without  going 
into  the  merits  of  this  question,  we  find  no 
error  in  the  court's  refusal  to  quash  the  depo- 
sitions. In  one  case  the  commlsBion  was 
addressed  to  "any  clerk  of  a  court  of  record 
having  a  seal,  any  notary  public,  or  any  com- 
missioner of  deeds  duly  appointed  under  the 
laws  of  Texas  for  the  state  of  New  York, 
In  and  for  the  county  of  New  York,  state 
of  New  York."  The  officer  who  took  the 
depositions  signed  his  certificate  as  follows: 
"Howard  McWiUiams,  Notary  Public,  Kings 
Oounty.  Certificate  filed  in  N.  Y.  Co."  In 
the  caption  he  recites  that  he  la  "a  notary 
public  duly  commissioned  and  sworn  and 
acting  In  and  for  the  county  of  New  York, 
state  of  New  York."  His  seal  contained  the 
following:  "Howard  McWmiams,  Notary 
Public,  Kings  County."  We  think,  taking 
the  caption,  seal,  and  certificate  together,  it 
sufficiently  appears  that  he  was  authorized 
to  act  in  both  Kings  and  New  York  counties, 
or,  rather.  It  does  not  appear  that  he  was  not 
authorized  to  take  the  deposition  in  question. 
In  tlte  other -case  the  motion  was  to  suppress 


the  deposition  of  Benjamta  B.  Sheldon,  a 
witness  for  the  appdlee,  npon  the  following 
grounds:  "(1)  Because  the  officer  taking  said 
de<positlon  did  not  write  his  name  across  the 
seal  of  the  envelope  In  which  aald  deposition 
was  returned  into  court;  (2)  because  nid 
officer  did  not  indorse  on  said  mrelope  the 
names  of  the  parties  to  the  suit;  (3)  because 
said  officer  did  not  Indorse  on  said  envelope 
the  name  of  the  witness  whose  dei>o8ltlon 
bad  been  taken,  as  required  by  law."  Under 
an  order  of  the  court,  the  original  enveiopea 
and  deposition  are  sent  up  to  us  for  our  per- 
sonal inspection,  from  which  It  appeaiB  that 
tlie  deposition  was  Inclosed  in  an  envelope 
and  sealed,  and  the  name  of  Fred  G.  Olney 
tcvlce  written  across  the  seal,  and  on  the 
face  of  the  envelope  was  indorsed  the  fol- 
lowing: "To  the  Honorable  the  District 
Court  of  Fisher  Oounty,  within  and  for  the 
State  of  Texas,  A.  D.  18—:  Inclosed  is  the 
deposition  of  Benjamin  B.  Sheldon,  of  Sooth 
Kingston,  Bhode  Island,  to  be  used  in  hear^ 
ing  of  a  suit  now  pending  before  said  court 
wherein  Mrs.  Sarah  S.  B.  Geer  is  plaintiff  and 
Stillman  Barber  Is  defendant,  taken  at  the  re- 
quest of  the  said  plaintiff,  and  sealed  up  by 
me.  Fredk.  0.  Ohiey,  Notary  Public."  This 
envelope  was  Inclosed  In  another  one,  which 
was  sealed  up,  but  the  officer's  name  was 
not  written  across  the  seal.  A  receipt,  how- 
ever, was  In  these  terms:  "Received  from 
hands  of  F.  (3.  Olney.  A.  B.  Rodman.  Aast 
P.  M."  Also  underneath  the  above  were 
the  proper  indorsements  of  the  clerk  of  the 
district  court  of  Fisher  county, — one,  that  he 
received  the  package  from  the  post  office 
at  Roby,  Tex.,  the  county  seat  of  Fisher  coun- 
ty, and  ffied  same  on  10th  day  of  September, 
1900;  and  another,  that  he  had  opened  the 
package  on  the  10th  day  of  September,  1900, 
at  the  request  of  L.  B.  Allen,  the  defendant's 
attorney.  On  the  face  of  this  envelope,  in 
the  right-hnnd  upper  corner,  were  the  neces- 
sary postage  stamps  and  the  postmark: 
"Wakefield,  R.  I.,  Sep.  6,  2  P.  M.,  1900."  In 
the  left-hand  upper  comer  were:  *Trom  F. 
C.  Olney,  Wakefleld,  R.  I."  Then  came  the 
address,  as  follows:  "D.  T.  Bullock,  Esq.. 
Olerk  Dist  Court,  Fisher  Co.,  Boby,  Texaa." 
Our  statute  provides  that  "the  officer  shall 
certify  that  the  answers  of  the  vrttness  were 
signed  and  sworn  to  by  the  witness  before 
him,  and  shall  seal  them  up  In  an  envelope, 
together  with  the  commission  and  interroga- 
tories and  cross  Interrogatories,  if  any,  and 
shall  write  his  name  across  the  seal,  and  en- 
dorse on  the  envelope  the  names  of  the  par- 
ties to  the  suit  and  of  the  witnesses,  and 
shall  direct  the  package  to  the  clerk  of  the 
court  or  Justice  of  the  peace  from  which  the 
commission  Issued."  1  Sayles'  Civ.  St  art 
2284.  The  majority  of  the  conrt  are  of 
opinion, that  the  indorsements  substantially 
comply  with  the  reqnlranents  ot  the  statute, 
and  they  cite  the  case  of  E^rans  v.  Reynolds, 
82  Ohio  St  163,  as  a  case  directly  in  point 
which  seems  to  sustain  their  position.    But 
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I  am  unable  to  agree  -with  my  brethren  in 
this  couclueion,  because  I  do  not  tblnk  our 
statute  has  been  followed,  even  substantially. 
In  Insurance  Oo.  t.  Hlrd  (Tex.  Civ.  App.)  23 
S.  W.  383,  Justice  Head,  In  delivering  the 
opinion  of  the  conrt,  aald:  "The  principal 
reason  for  requiring  the  names  of  the  parties 
to  the  suit  to  be  indorsed  upon  the  envelope 
containing  the  deposition  would  seem  to  be 
to  furnish  information  to  the  clerk  In  filing 
it.  and  to  identify  the  cause  in  which  it 
was  to  be  used."  Other  reasons  might  also 
occur  to  the  mind,  but  It  is  enough  that  the 
legislature  has  required  sucb  indorsements 
to  be  made  upon  the  envelope,  and  the  courts 
have  no  right  to  Ignore  the  legislative  will. 
E^ach  of  the  objections  made,  in  my  opinion, 
was  good,  and  all  should  have  been  sustain- 
ed, and  the  deposition  quashed.  The  indorse- 
ments on  the  inside  of  the  envelope  were  not 
sufficient.  They  must  be  placed  on  the  out- 
side one,  so  as  to  notify  everybody  who 
tonches  the  package  or  sees  it  that  it  is  a 
deposition  of  a  certain  witness  in  a  certain 
case,  and  that  It  must  be  filed  therein  and 
bandied  as  the  statute  requirea 

The  second  paragraph  of  the  court's  charge 
Informed  the  Jury  tbat:  "In  order  to  con- 
stitute a  valid  and  binding  contract  of  mar- 
riage, there  must  be  an  offer  of  marriage  or 
promise  to  marry  by  the  one  party,  which 
offer  or  promise  must  be  made  known  to  and 
accepted  by  the  other  party.  The  offer  of 
marriage  by  the  one  party,  and  its  accept- 
ance by  the  other,  need  not  be  expressed  In 
any  formal  lau^niage,  either  written  or  spok- 
en. It  is  suSlclent  to  establish  a  contract 
of  marriage  If  It  Is  shown  by  a  preponder- 
ance of  the  evidence  that  the  parties  bad  mu- 
tually agreed  to  many  each  other."  The  de- 
fendant requested  the  court  to  Instruct  the 
jury  as  follows:  "Unless  you  believe  from 
the  evidence  that  a  contract  of  marriage  was 
made  and  entered  Into  by  and  between  plain- 
tiff and  defendant  (as  a  contract  has  been 
defined  In  the  charge  of  the  court)  by  cor- 
respondence, as  alleged  In  plalntlfTs  third 
amended  petition  herein,  yon  will  find  for 
the  defendant."  The  assignment  of  error 
which  complains  of  the  refusal  to  give  this 
requested  charge  is  overruled,  as  a  majority 
of  the  court  are  of  opinion  that  the  allega- 
tlons  of  the  petition  set  forth  a  contract  of 
marriage  made  orally  by  and  between  the 
parties  after  the  plaintiff's  arrival  In  Texas, 
with  or  without  being  read  in  connection 
with  the  allegations  setting  forth  the  letter 
correspondence.  To  this  conclusion,  how- 
ever. I  am  compelled  to  dissent  There  Is 
but  one  contract  alleged  in  the  petition,  and 
tbat  it  Is  plainly  averred,  was  made  by  let- 
ter correspondence.  Holding,  as  I  do,  that 
the  petition  alleges  only  a  contract  of  mar- 
riage made  by  letter  correspondence,  I  think 
the  judgment  ought  to  be  reversed;  but  the 
majority  of  the  court  have  concluded  other- 
wise, and  the  judgment  is  aiSrmed. 


FLETCHER  et  al.  t.  OA.TBS.  * 

((3ourt  of  Civil  Appeals  of  Texas.    May  11. 
1901.) 
WILL^-BXBCUTION— PROBATB. 
Where  a  bachelor  of  sonnd  mind,  and  with- 
out undue  influence,  executes  two  instruments, 
all  in  his  own  handwriting,  and  testamentary  in 
character,  by  which,  in  the  event  of  his  death, 
he  gives  all  his  personal  property  to  one  friend, 
and  an  insurance  on  his  life  to  another,  such  in- 
struments should  be  admitted  to  probate  as  his 
will. 

Appeal  from  district  court,  Cooke  county; 
D.  B.  Barrett,  Judge. 

Proceeding  instituted  by  P.  J.  Gates,  ad- 
ministrator, to  probate  the  will  of  George 
D.  Fletcher;  John  T.  Fletcher  and  others, 
contestants.  From  a  decree  of  the  district 
court  affirming  the  decree  of  the  county 
court  admitting  the  will  to  probate,  contest- 
ants appeal.    Affirmed. 

Green  &  Blanton,  for  appellants:  BIA- 
ridge  &  Gardner  and  Davis  &  Gamett,  for 
appellee. 

HUNTER,  J.  This  is  a  proceeding  to  pro- 
bate the  will  of  George  D.  Fletcher,  de- 
ceased. Instituted  In  the  county  court  of 
Cooke  county  by  the  appellee,  a^  adminis- 
trator of  the  estate  of  said  Fletcher,  on  the 
14tta  day  of  September,  1900,  and  wherein 
the  brothers  of  the  deceased  were  contestants 
upon  the  grounds:  (1)  Tbat  the  instrument 
relating  to  the  Insurance  policy  offered  for 
probate  did  not  constitute  a  will,  and  was 
not  testamentary  in  its  character,  but  was 
an  attempted  gift  inter  vivos,  wbich  was 
void  as  against  public  policy;  (2)  that,  ft 
held  to  be  testamentary  in  lus  nature,  it 
was  procured  by  nndne  influence,  and  was 
consequently  void.  The  county  court  upon 
hearing  the  evidence,  ordered  the  instrument 
to  record  as  the  last  will  and  testament  of 
said  Fletcher,  and  the  brothers  (contestants) 
appealed  to  the  district  court  where,  upon 
hearing  by  the  court  without  a  jury,  a 
similar  order  was  made,  and  the  contestants 
have  appealed  to  this  court 

The  deceased  was  about  40  years  old,  a 
bachelor,  and  for  a  long  time  occupied  a 
room  in  the  family  residence  of  Frank  Wil- 
liams, the  husband  and  father  of  the  beneA- 
ciaries  named  in  the  two  instruments,  but 
always  paid  rent  therefor  monthly.  He  was 
of  sound  mind  and  disposing  memory,  and 
for  many  years,  it  seems,  had  been  much 
attached  to  the  12  year  old  boy,  Frank  Rice 
Kyle  Williams,  only  child  of  Frank  and 
Mrs.  Ellen  Itice  Williams,  and  was  also 
equally  attached  to  Mrs.  Williams;  but  they 
were  not  of  kin  to  him,  nor  dei>endent  upon 
him  for  support  or  maintenance.  There  is 
no  evidence  of  any  Improper  conduct  on  the 
part  of  either,  or  of  any  undue  Influence 
used  by  either  upon  the  said  Fletcher, 
whereby  ha  was  induced  to  execute  said  In- 
'  Writ  of  arror  danled  bj  Buprema  court  Jnna  t,  IMt.. 
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fitruments.  Tbe  written  Instruments  admit- 
ted to  probste  are  all  in  tbe  bandvrritln?  of 
Oeorge  D.  Fletcher,  and  are  as  follows: 

•^ulf,  Colorado  and  Santa  F6  Railway 
<!ompany.  Gainesville,  Texas,  Dee.  25th,  1804. 
Know  all  persons  by  ihls,  my  request  and 
desire,  that,  In  ease  of  my  death  by  acci- 
dent or  otherwise,  Master  Frank  Rlee  Wil- 
liams, of  No.  20  Scott  avenue,  Gainesville, 
Texas,  shall  become  lawful  and  only  heir 
"to  my  personal  eftects,  Including  all  my 
trunks.  Jewelry,  books,  and  clothing,  and 
shall  have  full  power  to  receive  and  dis- 
pose of  said  personal  eftects  as  may  pult  his 
own  pleasure.  [Signed]  George  Daniel 
Fletcher." 

"Subject:  Transfer  of  Insurance  Benefits. 
Gulf,  Colorado  and  Santa  F6  Railway  Com- 
pany. Gainesville  Station,  Tfexas,  Dec.  2i5th, 
1805.  To  officers  Washington  Life  Insur- 
ance Company  of  New  York— Dear  Sirs: 
Since  the  death  of  my  father,  James  A. 
Fletch^,  beneficiary  of  life  policy  No.  65,281, 
premium  $30,10,  It  becomes  proper  that  I 
name  a  beneficiary  In  bis  stead,  and  I  hereby 
will  and  direct  that  in  case  of  my  death 
the  benefit  of  policy  No.  %.2K1,  amounting 
to  $1,500.00,  together  with  all  dividends  that 
may  be  due  thereon,  be  paid  In  full  to  my 
benefactress,  Mrs.  EIImi  Rice  Williams,  at 
No.  20  Scott  Ave.,  Gainesville,  Texas,  and 
that  she  be  permitted  to  sign  any  and  an 
doctunents  that  may  be  required  to  secure  to 
herself  the  full  payment  of  said  $1,500.00 
and  dividends  accruing  thereon.  [Signed] 
George  Daniel  Fletcher,  2nd  Son  of  James 
Alexander  Fletcher." 

The  latter  Instrument  he  delivered  to  Mr*. 
Williams  In  the  spring  of  1806,  and  she  kept 
It  until  his  death;  he  continuing,  however, 
to  pay  tbe  premiums  on  the  policy,  and 
he  retained  It  The  policy  of  Insurance  re- 
ferred to  In  the  above  Instrument  provided 
that  upon  the  death  of  the  Insured,  George 
D.  Fletcher,  the  company  would  pay  $1,500 
to  James  A.  Fletcher,  father  of  the  as- 
sured. If  living;  but,  if  not  living,  then  to 
the  said  George  D.  Fletcher's  executors,  ad- 
ministrators, or  assigns.  James  A.  Fletcher, 
the  father,  died  in  ISOS,  and  the  assured 
was  killed  by  an  engine  at  Gainesville,  Tex. 
on  tne  8th  day  of  July,  1000.  About  one 
year  before  his  death  be  borrowed  from  the 
company  Issuing  It  $250  on  the  policy,  de^ 
positing  It  as  security  for  the  loan,  and  on 
the  25th  day  of  July,  1806,  he  made  a 
formal  transfer  of  the  policy  to  Mrs.  Wil- 
liams, in  writing  of  that  date,  but  did  not 
deliver  it  to  her,  nor  notlty  her  of  it,  bat 
Kept  it  in  his  trunk,  where  It  was  found 
after  bis  death.  After  the  death  of  the  as- 
sured, the  Insurance  company,  being  de- 
eirons  of  paying  the  policy,  bnt  doubtful  as 
to  who  was  entitled  to  collect  It,  Interpleaded 
all  the  parties  to  this  salt,  and  offered  to 
pay  the  balance  due  to  whomsoever  the 
court  might  order;  and  In  that  suit  Mrs. 
Williams,  by  hat  attorneys  at  law,  claimed 


to  own  tbe  policy,  and  be  entitled  to  Its 
benefits,  and  filed  tbe  Instrument  dated  De- 
cember 26,  1805,  as  tbe  basis  of  her  right 
It  had  then  been  probated  as  a  part  of  the 
will  of  said  Fletcher,  but  was  relied  on  in 
that  salt  as  a  transfer  of  tbe  policy.  We 
are  quite  clear  that  the  instruments  were 
both  testamentary  in  their  character,  and, 
having  found  as  a  fact  that  they  were  vol- 
untarily executed,  and  without  any  undue 
Inflaence  on  the  part  of  the  beneficiariei 
named  therein,  and  being  wholly  in  the 
handwriting  of  George  D.  Fletcher,  they 
were  properly  admitted  to  probate  as  bis 
will;  and,  finding  no  error  In  the  proceedings, 
we  order  that  the  Judgment  be  in  all  things 
affirmed. 


WIIiCOXSON  V.  HOWARD  et  al. 

(Court  of  ClvU  Appeals  of  Texas.    June  28, 
1901.) 

On  motion  for  rehearing  for  modification 
of  conclusions  of  fact    Motion  granted. 
For  former  oiklulon,  see  62  S.  W.  802. 

KET,  J.  We  have  duly  considered  the 
qaestlous  presented  In  this  motion,  and  find 
no  reason  for  changing  tbe  Judgment  hereto- 
fore rendered.  02  S.  W.  802.  In  compli- 
ance with  appellees'  motion  asking  a  modi- 
fication of  our  conclusions  of  fact  we  state 
that  the  deed  from  R.  L.  Elmsey  and  others 
to  appellant  was  filed  for  record  April  21, 
1S06,  and  this  suit  was  commenced  March 
7,  1S98.  The  deeds  under  which  the  Klm- 
seys  claimed  had  been  duly  recorded  more 
than  five  years  before  the  beginning  of  tbe 
suit  We  also  correct  our  statement  that  ap- 
pellant and  those  under  whom  he  claims. 
held  actual  adverse  possession  of  five  or  six 
acres  of  the  land  In  controversy.  A  re-ex- 
am Inatlon  of  the  statement  of  facts  shows  a 
conflict  In  tbe  testimony  as  to  whether  or 
not  the  five  or  six  acres  referred  to  were 
part  of  tbe  land  in  controversy;  and,  as  the 
court  did  not  find  that  it  was,  we  make  no 
finding  on  that  subject 


JONES  T.  DOWLBN. 

(Coart  of  Civil  Appeals  of  Texas.    May  4, 

1901.) 

SCHOOL  LANDS— SE!TTLBMBNT-AWARI>- 

CUHATIVK  ACT— EFFECT. 
Act  May  27,  1809,  S  1,  provides  that  when 
any  person,  prior  to  .Tanu.ary  1,  1899,  has  made 
application  to  purchase  school  lands,  and  with- 
in six  months  therefrom  hns  made  actual  set- 
tlement and  first  payment  thprouu,  and  execut- 
ed bis  obligation  for  tbe  bti.Ia.ace  of  the  pur- 
chase money,  and  tbe  land  has  been  awarded 
I  to  him,  the  award  and  tbe  account  betoK,  as  to 
I  payments,  in  good  standing,  such  award  shall 
I  be  validated:   provided,  that  adrerse  claimants 
I  may  begin  suits  to  recover  the  land  within  six 
months.    Section  2  deelaren  that  **the  fact  that 
I  there  are  now  many  settlers  npon  and  owners 
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of  school  lands  who  irere  not  actual  settlers 
thereon  ♦  •  •  before  making  their  appli- 
cation to  purchase,  and  who  have  been  forced 
to  leave  their  land  by  the  circumstances  beyond 
•  their  control,"  creates  an  emergency,  requiring 
the  act  to  take  effect  from  and  after  its  pas- 
sage. Beld,  that  the  reasons  given  in  section  2 
why  the  act  should  take  effect  at  once  could 
not  restrict  the  plain  meaning  of  the  act  as  ex- 
pressed in  its  body,  and  the  contention  that 
the  act  was  intended  to  cure  only  the  defect  of 
actual  settlement  was  therefore  untenable. 

Appeal  from  district  court,  Randall  county; 
H.  H.  Wallace,  Judge. 

Trespass  to  try  title  by  G.  W.  Jooe» 
against  T.  A.  Dowlen.  From  a  judgment  In 
favor  of  defendant,  plaintiff  appeals.  Af- 
firmed. 

Wilson  &  Kinder,  B.  Frank  Bute,  and 
Pleuions  &  Veale,  for  appellant;  Thos.  F. 
Turner,  for  appellee. 


HUXTER,  3.  Appellant  brought  this  suit 
«f  trespass  to  try  title  against  appellee  on 
the  13th  day  of  August,  1000,  to  recover  sec- 
tion 54,  block  K14,  public  school  land,  sur- 
veyed by  the  Tyler  Tap  Railroad  Company, 
and  also  section  68,  block  K14,  public  school 
land,  surveyed  by  G.,  B.  &  C.  N.  O.  B.  R. 
Oo.;  each  contaliUng  640  acres,  and  both  ly^ 
Ing  In  Randall  county.  The  defense  was 
"Not  guilty."  and  limitation  of  six  months, 
under  the  curative  act  b(M-elnafter  referred 
to.  The  case  was  tried  by  the  court,  and 
judgment  was  rendered  in  favor  of  Uowlen, 
^nd  Jones  has  appealed. 

We  adopt  the  conclusions  of  fact  filed  by 
-the  district  court,  and  as  the  learned  counsel 
for  appellant  raise,  in  effect,  but  two  questions 
on  this  appeal,  It  is  only  necessary  to  state  the 
facts  out  of  which  they  arise:  The  plaintiff, 
-Jones,  was  entitled  to  recover  the  land  unless 
the  awards  and  sales  uuder  which  Dowlen 
<dalm8  were  valid,  or  must  be  held  so  under 
the  curative  act  aforesaid.  The  facts  connect- 
ed with  these  sales,  so  far  as  they  are  Impor- 
tant to  consider  in  this  case,  are  as  follows: 
The  lands  were  not  reclassified  and  appraised 
under  .the  act,  which  took  effect  August  20, 
1S97,  until  September  17,  1897,  but  were  on 
the  market  as  dry  agi-icultural  lands,  at  ^ 
per  acre,  until  on  said  latter  date  they  were 
reciassUled  as  dry  grazing  lands,  and  put  on 
the  market  at  $1  per  acre.  Dowlen  bousht 
section  No.  &4  from  Brown,  and  the  other 
<Xo.  nS)  from  Hutson,  on  the  14th  day  of 
December,  189S,  and  immediately  moved  on 
No.  54,  and  made  It  his  home,  and  has  re- 
sided there  ever  since,  and  has  held  the  other 
as  additional  grazing  land.  Brown  and  Hut- 
son  were  both  actual  settlers  August  20,  1897, 
—Brown  on  No.  54,  and  Hutson  on  a  school 
section  within  a  radius  of  five  miles  from 
No.  58,— and  on  which  day  they  each  made 
application  to  purchase  said  sections,  re- 
spectively; Brown  offering  $1.50  per  acre  for 
No.  54,  and  Hutson  $1  per  acre  for  No.  58. 
Brown  and  Hutson  paid  the  one-fortiefh  of 
■the  principal,  and  executed  their  respective 


oUtgatlons  for  tlie  balance,  based  on  their 
respective  bids;  and  the  commissioner  award- 
ed and  sold  the  land  to  each,  according  to 
his  application,  on  October  9,  1897.  Dowlen 
was  accepted  as  a  substltate  purchaser,  and 
be  has  paid  all  sums  required  of  him  by  law, 
so  that  bis  account  is,  and  at  all  times  has 
been,  in  good  standing  with  the  commission- 
er on  said  purchases,  as  were  also  the  ac- 
counts of  Brown  and  Hutson  up  to  the  time 
they  sold  to  Dowlen.  Jones  made  his  ap- 
plication for  the  two  sections  on  June  14, 
1900,  based  upon  their  classification  as  dry 
grazing  lands,  and  offered  $1  per  acre. 

From  this  statement  it  will  be'  seen  that 
the  first  question  arising  out  of  these  facts 
is  whether  the  applications  to  purchase  at 
$1  and  at  $1.50  per  acre*  respectively,  are 
valid  offers,  which  the  commissioner  was 
authorized  to  accept,  when  the  lands  were  on 
the  market  at  $2  per  acre.  The  second  and 
main  question  is,  if  the  sales  to  Brown  and 
Hutson  were  void,  whether  the  act  of  the  leg- 
islature of  Texas  (Acts  1899,  p.  2!>9)  enti- 
tled "An  act  to  validate  and  quiet  titles  to 
public  free  school,  university  and  asylum 
lands  sold  prior  to  January  1,  1890;  to  pro- 
vide for  patents,  and  to  prescribe  limitation 
for  bringing  suits  for  the  recovery  of  such 
land,"  approved  May  27,  1809,  made  them 
valid. 

It  la  claimed  that  the  first  question  has 
been  settled.  In  the  case  of  Gracey  v.  Hen- 
drlx.  61  S.  W.  84fl.  where  our  supreme  com't 
held  an  application  apparently  similar  to  be 
void,  but  if  it  were  necessary,  we  could 
easily  distinguish  that  case  from  this.  We 
are,  however,  so  clear  that  the  second  ques- 
tion must  be  determined  In.  favor  of  the  ap- 
pellee, that  we  will  not  undertake  to  discuss 
the  first 

The  act  under  consideration  Is  as  follows: 

Section  1.  That  any  applicant  who  has, 
prior  to  the  first  day  of  January,  1899,  made 
application  to  purchase  public  free  school, 
university  or  asylum  lands,  and  within  six 
months  after  the  date  of  such  application  to 
purchase  made  actual  settlement  and  first 
payment  thereon  and  executed  his  obligation 
for  the  balance  of  the  purchase  money,  and 
the  said  land  has  been  awarded  to  such  ap- 
plicant by  the  commissioner  of  the  general 
land  office,  under  the  several  acts  of  the  leg- 
islature relating  to  the  sale  of  such  lands, 
and  the  said  award  and  the  account  as  to 
Interest  payments  on  such  land  Is  In  good 
standing,  such  award  and  sale  is  hereby  val- 
idated, and  the  commissioner  of  the  gpneral 
land  office  shall  Issue  to  such  purchaser,  his 
heirs  and  assigns,  patent  thereto,  upon  the 
payment  of  the  purchase  money,  both  prin- 
cipal and  Interest  together  with  patent  fees, 
and  upon  satisfactory  proof  that  all  taxes 
have  been  paid  upon  such  land,  and  that  such 
land  has  been  occupied  for  three  years  by 
said  applicant  or  his  vendee,  after  the  date 
of  his  application:  provided,  that  the  pr^ 
visions  of  this  act  shall  not  in  any  manner 
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disturb  the  vested  right"  of  those  claiming 
an  adverse  claim  or  title  by  reason  of  settle- 
ment and  application  to  purchase  as  against 
the  purchaser  to  whom  the  same  was  award- 
ed by  the  commissioner  of  the  general  land 
offloe:  and  provided  further,  that  all  persons 
claiming,  by  reason  of  settlement  and  appli- 
cation, to  purchase  an  adverse  title  or  rights 
to  snch  land  as  against  the  purchaser  to 
whom  the  same  is  awarded  by  the  commis- 
sioner of  the  general  land  ofiQce  shall  begin 
his  suit  to  recover  such  land  within  six 
months  after  this  act  takes  efTect  and  not 
thereafter. 

"Sec.  2.  The  fact  that  there  are  now  many 
settlers  upon  and  owners  of  school  lands 
who  were  not  actual  settlers  thereon,  as  the 
term  is  construed  by  the  courts,  before  mak- 
ing their  application  to  purchase,  and  who 
have  been  forced  to  leave  their  lands  by  the 
circumstances  beyond  their  control,  and  that 
snch  condition  is  promotive  of  claim  jump- 
ing, strife  and  feuds,  creates  an  emergency 
and  an  imperative  public  necessity  that  the 
constitutional  rule  requiring  bills  to  be  read 
on  three  several  days  be  suspended,  and  that 
this  act  go  into  effect  from  and  after  Its 
passage,  and  It  is  so  enacted." 

This  act  was  approved  May  27,  1899  (Acta 
1890,  p.  269),  on  which  day  the  legislature  ad- 
journed, and  it  took  effect  August  2&,  1899. 
The  meaning  of  this  act  Is  that  as  to  any  ap- 
plicant who  prior  to  January  1,  1899,  had 
made  application  to  purchase  any  of  the 
lands  named,  and  to  whom  the  commissioner 
has  awarded  same,  and  who.  If  he  had  not 
already  done  so,  should  within  six  months 
after  the  date  of  his  application  make  actual 
settlement  on  the  land,  and  should  make  the 
first  payment,  and  execute  his  obligation  for 
the  balance  of  the  purchase  money,  accord- 
ing to  the  price  as  flxed  by  the  commissioner, 
and  whose  account,  as  to  payments  required 
by  law,  should  be  In  good  standing,  such 
award  and  sale  should  be  validated,  what- 
ever may  have  been  the  irregularities  or  de- 
fects in  his  application,  or  In  any  of  the  pro- 
ceedings by  which  he  obtained  the  award,  ex- 
cept in  cases  where  the  rights  of  others  to 
the  land  had  or  might  become  vested  before 
the  act  takes  effect;  and.  In  case  of  such 
vested  rights,  suit  must  be  commenced 
against  the  party  to  whom  the  award  has 
been  made,  to  recover  the  land,  within  six 
months  after  this  act  takes  effect  The  oth- 
er portion  of  the  act  relates  to  the  right  to 
receive  a  patent  for  the  land,  and  need  not 
be  discussed  here.  This  construction  is  clear- 
ly in  accord  with  the  title  of  the  act,  and  the 
reasons  given  in  section  2  why  the  constitu- 
tional rule  should  be  suspended  and  the  act 
passed  at  once,  under  the  emergency  clause 
of  the  constitution,  cannot  and  ought  not  in 
any  manner  to  restrict  or  limit  the  meaning  ' 
of  the  act  as  plainly  expressed  In  Its  body. 
The  main  contention  of  appellant,  therefore, 
that  the  act  was  intended  to  cure  only  the 


defect  of  actual  settlement,  must  be  orerrul- 
ed,  and  the  Judgment  In  favor  o(  appellee  be 
affirmed. 


REID  V.  WALSH. 

(Coart  of  Civil  Appeals  of  Texas.    May  18, 
1901.) 

OARNISHMGNT— F'UNDS    IN   COSTODIA   LE0I8- 
DEFENSE  BY  OA.RMSHEE}-COSTS. 

1.  Where  funds  in  possession  of  a  clerk  are 
not  held  by  him  in  bis  official  capacity,  the; 
are  not  exempt  from  garnishment  as  in  coi- 
*odia  legis. 

2.  Under  Rev.  St  art  253,  declaring  that, 
where  the  answer  is  contested,  the  costs  shall 
abide  the  issue,  where  a  garnishee  makes  de- 
fense to  a  writ  on  his  own  responsibility,  in- 
stead of  asking  that  the  defendant  be  cited  to 
appear,  and  plead  bis  defense,  on  the  gamisbee 
being  defeated  he  is  not  entitled  to  an  attor- 
ney's fee. 

Appeal  from  Wichita  connty  court;  N. 
Henderson,  Special  Judge. 

Suit  by  E.  P.  Walsh  against  a  E.  Reid. 
Judgment  In  favor  of  plaintiff.  Defendant 
apiteais.    Affirmed. 

Mathis  &  Miller,  for  appellant  J.  H.  Bar- 
wise,  Jr.,  Edgar  Scurry,  and  J.  T.  Montgom- 
ery, for  appellee. 


HUNTER,  J.    The  clerk,  Reld.  did  not  hold 
the  fund  In  his  official  capacity  at  the  time 
the  writ  was  served,  and  It  was  not  there- 
tora,  In  custodia  legis.    Railway  Co.  v.  Walk- 
er, 93  Tex.  611,  67  S.  W.  568.    Nor  did  it  be- 
long to  Bingham  as  assignee  of  Houston,  but 
It  was  Bingham's  Individual  personal  prop- 
erty and  effects,  and  therefore  subject  to  gar- 
nishment for  his  debts.    "It  was  proved  that 
$15  was  a  reasonable  attorney's  fee  for  the 
attorney  representing  the  garnishee  In  this 
case,"  but  the  court  disallowed  his  dalm  for 
attorney's  fee.    It  is  contended  by  appellee 
that  Reld  should  not  be  allowed  any  attor- 
ney's fee,  because  "he  made  himself  an  ac- 
tive litigant  mstead  of  acting  the  part  of  a 
mere  stakeholder,  and,  having  lost  his  suit.  Is 
not  entitled  to  either  attorney's  fee  or  costs." 
In  our  practice  the  garnishee  may  in  his  an- 
swer, if  he  has  funds  of  the  defendant  in  his 
hands,  but  is  in  doubt  as  to  whether  they 
are  subject  to  the  writ,  ask  that  the  defend- 
ant be  cited  to  appear  and  plead  his  own  de- 
fenses (Railway  Co.  v.  Whipsker,  77  Tex.  U, 
13  S.  W.  639,  8  L.  K.  A.  321,  19  Am.  St  Rep. 
734);    and  tnus  the  garnishee  may  relieve 
himself  of  any  further  cost  or  trouble  in  the 
case.    But  if  he  fall  to  do  this,  and  maizes 
the  defense  on  his  own  answer  and  responsi- 
bility, ana  he  loses,  we  see  no  reason  why 
he  should  be  exempt  from  the  burdens  of 
his  unsuccessful  litigation  any  more  than  the 
defendant  would   have  been   bad  he  been 
brought  in  to  the  suit,  and  made  the  same 
unsuccessful  defenses.    Indeed,  onr  statote 
provides  that  "where  the  answer  la  contest- 
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«d  the  costa  Bhall  abide  the  issue  of  such 
contest."  Rev.  St.  art  253.  The  judgment 
of  the  county  court  is  affirmed. 


HALL  T.  CLOUKTZ. 
(Court  of  Civil  Appeals  of  Texas.    May  29, 
1001.) 
ACTION— CONTINUANCE— CONTRACT    TO    SELL 
LAND  —  FRAUD  —  RESCISSION  —  TITLE  — 
ADVERS3      POSSESSION  —  CHARGE  —  EVI- 
DENCE. 

1.  Where,  in  an  action  by  plaintiff  as  as- 
siguee  of  a  contract  to  annul  the  same  for 
fraud  and  for  damages,  the  necessity  of  the 
assignors,  as  nomiaal  parties,  was  not  appar- 
ent until  defendant  filed  bis  amended  answer, 
shortly  before  the  trial,  on  such  assignors  com- 
ing in  as  parties  it  was  not  error  to  refuse  de- 
fendant's motion  for  a  continuance,  since  he 
conld  have  prepared  for  trial  and  taken  evi- 
dence without  waiting  for  the  appearance  of 
•nch  assignors. 

2.  Where  defendant's  counsel,  claiming  sur- 
prise by  the  answer  of  his  witness,  was  permit- 
ted to  ask  if  witness  had  not  made  a  certain 
statement  to  counsel,  which  witness  denied,  de- 
fendant could  not  impeach  such  witness  by 
showing  that  he  had  made  such  statement  to 
another  person. 

3.  Where,  in  an  action,  the  sole  controversy 
is  between  plaintiff,  as  assignee  of  a  contract, 
and  defendant,  the  assignor  being  a  mere  form- 
al party,  it  is  not  error  to  exclude,  on  plaln- 
tiS>  objection,  evidence  of  admissions  made  by 
such  assignor. 

4.  When,  in  an  action  to  rescind  a  contract 
to  purchase  land  on  the  ground  that  defendant 
fraudulently  represented  that  he  had  good  ti- 
tle, a  title  acquired  after  the  right  to  rescind 
was  asserted  was  no  defense. 

5.  Where,  in  an  action  to  rescind  a  contract 
for  the  purchase  of  land,  the  evidence  is  clear 
and  undisputed  that  defendant  did  not  have  ti- 
tle at  the  commencement  of  the  action,  the 
judgment  should  not  be  set  aside  because  the 
court  in  his  charge  gave  too  strict  a  definition 
of  a  "good  title, '^  since  such  charge  could  not 
injure  defendant. 

On  Rehearing. 

1.  Where  the  court  in  the  course  of  a  trial 
changed  its  ruling  as  to  the  admissibility  of 
certain  evidence,  the  judgment  should  not  be 
reversed  because  a  witness  had  been  dismissed 
because  of  such  ruling,  when  the  trial  continu- 
ed fonr  days  after  the  change,  and  no  effort 
was  made  to  recall  the  witness. 

2.  Where  the  fence  of  an  adjoining  owner 
entered  into  and  inclosed  35  acres  of  a  tract 
of  207  acres,  occupation  of  such  35  acres  for  10 
years  does  not  constitute  adverse  possession  of, 
and  give  title  to,  the  207-acre  tract. 

Appeal  from  district  court,  Grayson  conn- 
tT;  Don  A.  Bliss,  Judge. 

Action  by  M.  Clountz  against  H.  L.  Hall. 
Prom  a  judgment  for  plalntifT,  defendant  ap- 
peals.   Afttrmed. 

B.  C.  McLean  and  Wolf,  Hare  &  Semple, 
for  appellant.  W.  D.  Gordon  and  W.  J. 
Brown,  for  appellee. 

JAMBS,  C.  J.  Plaintiff  Clountz  alleged 
that  Hall,  about  October  5,  1891,  executed  to 
T.  J.  Moore  a  bond  for  title  to  103  acres  of 
land,  a  part  of  a  survey  originally  granted  to 
Joseph  Reese,  In  consideration  of  $100  cash. 


and  eight  notes  payable  yearly  after  date; 
that  on  or  about  November  13,  1893,  he  exe- 
cuted a  bond  for  title  to  J.  D.  Vaught  for 
207  acres  In  same  survey,  in  consideration  of 
nine  notes,  due  yearly  after  date;  that  be 
covenanted  in  said  bonds  for  good  and  suf- 
flcient  title;  tnat  at  the  time  of  said  pur- 
chases, respectively.  Hall  falsely  and  fraud- 
ulently, knowing  the  representations  to  be 
false,  and  with  intent  to  cheat  and  defraud 
said  purchasers,  represented  to  them  that 
be  was  the  legal  and  equitable  holder  of  a 
good  and  perfect  title  to  said  land,  and  that 
Moore  and  Yaught  believed  the  representa- 
tions to  be  true,  and  relied  upon  them,  and 
were  Induced  thereby  in  making  the  pur- 
chases and  executing  tne  notes,  which  they 
I  would  not  have  done  had  they  known  their 
I  falsity,  and,  relying  thereon,  they  went  upon 
'  the  land,  fenced  and  put  a  portion  thereof  In 
cultivation,  and  improved  the  same:  that 
afterwards  Clountz  bought  the  equities  of 
Moore  and  Vaught,  and  by  arrangement  with 
Hall  took  their  place  with  reference  to  said 
bonds;  that  at  the  time  of,  and  Just  prior  to, 
such  transactions,  respectively,  tbey  ac- 
quainted plaintiff  with  the  said  representa- 
tions made  to  them  by  Hall  as  to  his  title; 
that  plaintiff,  at  and  before  he  purchased  of 
them,  communicated  said  representations  to 
Hall,  who  then  and  there  affirmed  that  he 
bad  so  represented,  and  that  the  representa- 
tions were  true;  that  plaintiff  then  and  there 
lold  Hall  that  he  would  not  purchase  from 
Moore  and  Vaught,  and  would  not  take  their 
place,  unless  defendant  had  a  good  and  per- 
tect  title  to  the  property,  and  could  at  any 
time  make  plaintiff  good  and  perfect  title; 
that  defendant  then  represented  to  plaintiff 
that  he  was  the  legal  and  equitable  owner  of 
the  land  in  fee  simple;  that.  If  plaintiff 
would  purchase  the  interests  of  Moore  and 
Vaught,  be  would,  at  any  time  plaintiff 
would  offer  payment,  whether  due  or  not, 
make  plaintiff  a  good  and  perfect  title  In  fee 
simple,  which  he  declared  he  could  do  at  any 
time;  uiat  plaintitc  knew  at  the  time  that 
he  did  not  have  such  title  to  said  lands,  and 
that  his  representations  were  false  and 
fraudulent,  and  made  for  the  purpose  of  de- 
ceiving and  defrauding  plaintiff;  that  plain- 
tiff would  not  have  traded  with  Moore  and 
Vaught  and  with  defendant  but  for  said  rep- 
resentations, upon  wnlch  be  relied,  and  by 
which  he  was  induced  to  purchase  from 
them,  and  to  pay  them  the  amount  alleged, 
and  to  assume  the  payments  of  their  notes 
to  defendant;  that  plaintiff  nad  no  such  ti- 
tle, which  fact  plaintiff  did  not  know  until 
about  three  months  before  the  bringing  of 
this  suit;  that  promptly  after  learning  the 
facts  he  repudiated  the  transaction,  and  de- 
manded of  defendant  settlement,  and  of- 
fered back  the  possession  of  the  premises, 
and  demanded  a  cancellation  of  plaintiff's 
obligations,  and  offered  to  do  an  things 
which  equity  required  of  him  in  the  prem- 
ises, all  of  which  was  refused;  that.  If  there 
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appears  to  baye  been  undue  delay  in  brine- 
Ing  this  suit,  It  was  due  to  promises  of  set- 
tlement by  defendant;  that  defendant  at 
the  time  of  the  filing  of  this  suit  had  no 
title  to  said  lands,  and  held  only  some  void 
tax  deeds  to  undivided  portions  thereof,  but 
if  he  had  any  other  deeds  they  bad  no 
connection  with  the  sovereignty,  and  were 
not  title;  that,  if  It  be  held  that  defend- 
ant has  the  right  to  set  up  title  he  may 
have  obtained  since  the  filing  of  this  salt, 
Chen. plaintiff  says  that  the  conveyances  he 
uas  'thus  obtained  extend  only  to  about  an 
undivided  one-fifth  interest  In  the  lands. 
Then  foUoi^  the  allegations  of  plaintiff's  eq- 
uities, such  as  payments  made  by  him,  im- 
provements, and  taxes,  concluding  with  this 
prayer:  "Premises  considered,  plaintiff  prays 
>uat  said  contracts  and  obligations  entered 
Into  between  plaintiff  and  defendant  be  can- 
celed, rescinded,  and  annulled;  that  plain- 
tiff recover  of  the  defendant  the  sum  of  $1,- 
087,  with  legal  Interest  thereon  from  the 
dates  oi  his  payments,  as  alleged  on 'pages 
10  ana  11,  supra,  and  the  further  sum  of 
$695,  the  value  of  his  improvements,  with  le- 
gal interest  thereon,  and  tae  $00  taxes  paid 
by  plaintiff,  making  a  total  of  $2,592,  besides 
Interest,  together  with  costs  of  suit,  and 
such  otuer  relief,  general  or  special,  legal  or 
equitable,  as  plaintiff  may  show  himself  en- 
titled to,  together  with  a  Hen  on  such  Inter- 
est or  claim  to  said  premises,  wltb  foreclo- 
sure thereof,  as  defendant  may  have  therein, 
for  the  payment  of  such  sums  of  money  as 
plaintiff  may  recover  of  defendant  Plaintiff 
says  that  defendant  received  on  said  bonds 
the  snm  of  $l,500.  In  the  event  that  plain- 
tiff should  not  be  entitled  to  the  relief  above 
prayed  for,  and  In  the  event  that  It  should 
be  held  that  plaintiff  Is  not  entitled  to  re- 
scind said  contracts  and  be  placed  in  statu 
(luo,  and  in  the  event  it  should  be  held  that 
plaintiff  has  affirmed  said  contracts,  then,  in 
the  alternative,  plaintiff  prays  for  damages 
against  aefendant  on  account  of  the  premises 
in  such  sum  as  the  facts  may  show  him  enti- 
tled to,  to  the  amount  of  $2,500,  together 
with  costs  of  suit  and  general  relief;  and 
plaintiff  here  offers  to  do  any  and  all  things 
which,  in  equity  and  good  conscience,  he 
ought  to  do,  to  entitle  him  to  rollef  herein 
prayed  for." 

We  have  given  briefly  the  substance  of  the 
third  amended  original  petition  as  the  best 
manner  of  indicating  the  nature  of  this  pro- 
ceeding. It  will  consume  too  mnch  space  to 
set  forth  here  the  substance  of  the  answer. 
This  we  expect  to  do  where  necessary  In 
passing  on  the  assignments.  The  judgment, 
entered  upon  verdict  was  for  plaintiff,  an- 
nulling the  contract,  and  awarding  Clountz 
f2,063.se.  On  December  1,  1900,  the  day  the 
trial  was  begun,  Moore  and  Vaught  appear- 
ed as  'parties  deiendant  and  adopted  the 
pleadings  of  plaintiff,  and  prayed  for  such 
orders  as  were  just  and  equitable  and  for 
.general  relief. 


Many  of  the  assignments  of  error  are  not 
presented  tu  the  brief  of  appellant,  so  that 
we  may  consider  them  under  the  rules  gov- 
erning oriefs,  being  neither  propositions  of 
law  in  themselves,  nor  accompanied  by  prop- 
ositions. 

Assignments  Xos.  1  to  5,  Inclusive,  are  pre- 
senteu  In  this  way.     The  sixth  assignment 
alleges  that  the  court  erred  in  overmllng  de- 
feuiiant's  application  for  continuance.     We 
doubt  the  propriety  of  considering  this  as- 
signment for  like  reason,  but,  in  view  of  some 
doubt  on  ibe  subject,  we  have  investigated 
its  merits.    It  appears  that  the  first-amended 
original  petition  had  alleged  a  conditional 
assignment  from  Jones  and  Vaught  to  plain- 
tiff, Clountz,  and  in  view  of  this,  upon  de- 
j  murrer,  the  court,  m  1890,  ruled  that  Jones 
'  and  Vaught  were  necessary  parties.    After- 
I  wards.  In  October,  1889,  plaintiff  filed  a  sec- 
:  ond  amended  original  petition,  alleging  an 
I  absolute  and  unconditional  assignment  from 
'  said  parties  to  him,  which  allegation  was 
I  carried    into    his    third    amended    petition. 
:  Thus,  from  October,  1889.  the  petition  did 
:  not  render  It  necessary  to  make  them  par- 
ties, and,  if  they  afterwards  appeared  to  be 
necessary  parties,  they  were  made  so  by  de- 
fendant In  his  amended  answer  filed  Just  be- 
fore the  trial.    These  persons  appeared  and 
made  tnemselves  defendants.    After  Moore 
and  v'augbt  had  filed  their  answer,  defend- 
ant announced  In  open  court  that  be  asked 
I  no  recovery  against  them.    ClountE  asked  no 
:  relief  as  against  them,  and  they  sought  no 
recovery.    They  were  In  fact  merely  formal 
parties.    In  appellant's  argument  under  this 
'  assignment,   the  reason  assigned    why   the 
continuance  should   have   been   granted    is 
,  that  any  ailigence  defendant  could  have  ex- 
I  ercised  In  taking  evidence  would  have  been 
i  of  no  avail   until  Moore  and   Vaught   bad 
'  been  made  parties.    It  seems  to  us.  In  view 
of  the  amendiueuts,  and  of  the  fact  that 
since  it  was  on  file  from  October,  1899,  up  t» 
the  trial,  there  was  no  reason  apparent  upon 
the  pleadings  for  Joining  tuem  as  parties, 
and  the  necessity,  if  any,  lor  Joining  them 
arose  from  defendant's  allegations,  be  Is  not 
exeuseu  for  not  having  taken  evidence. 

We  pass  over  the  seventh,  ninth,  twelfth, 
fourteenth,  seventeenth,  twenty-first,  twenty- 
1  third,  twenty-fifth,  thirty-sixth,  forty-fourth, 
and  thirty-seventh  assignments  as  violative 
of  the  rules  in  their  manner  of  presenta- 
tion. 
By  the  tenth  assignment  error  is  alleged 
;  With  reference  to  certain  testimony  of  wit- 
ness Actley.    Appellant  put  this  witness  on 
.  the  stand,  and  asked  him  If  he  had  ever 
said  anything  to  Clountz,  prior  to  the  lat- 
ter's  purchase  from  Vaught,  about  the  title 
:  to  the  land,  and  about  one  Bob  Richardson 
stating  to   him   that   Hall  had   only  a   tax 
title.    The  witness  answered  that  Richard- 
son had  said  something  of  the  kind  to  him. 
and  one  day  while  Clountz  was  tramplne:  cot- 
i  ton  in  a  wagon,  and  witness  was  down  on 
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tbe  groand  helping  to  load  It,  witness  re- 
marked that  be  had  heard  Hall  did  not  have 
a  good  title  to  tbe  land;  that  Clountz  did 
uot  make  any  reply,  and  witness  did  not 
know  whether  be  beard  what  he  said  or 
not.  Thereupon  defendant's  counsel  claimed 
ttuiprise,  and  the  court  allowed  him  to  put 
to  witness  a  leading  question,  as  follows: 
"Did  you  not  tell  me  that  Bob  Richardson 
came  to  you,  and  told  you  to  go  and  tell 
old  man  Clountz  that  Hall  had  nothing  but 
a  tax  title,  aod  that  you  went  and  told  him 
that,  and  that  Clountz  told  you  to  go  back 
and  tell  Bob  Richardson  that  when  he  need- 
ed his  advice  he  would  send  for  bimY"  to 
which  witness  replied  that  be  did  not  Coun- 
sel then  a^ed  witness  what  he  stated  to 
Richardson,  to  which  objection  was  madf 
that  it  was  hearsay,  Clountz  not  being  pres- 
ent, which  was  sustained.  Counsel  then  of- 
fered to. introduce  Richardson  to  contradict 
witness  as  to  his  testimony  to  the  effect  that 
witness  did  not  state  to  Richardson  tbe 
facts  sought  to  be  proved  by  said  question 
aboTe  set  out  This  was  ruled  out,  because 
hearsay,  Clountz  mot  beii%  present,  and  that 
defendant  could  not  impeach  bis  own  wit- 
ness on  said  matter,  as  he  sought  to  do. 
The  above  are  tbe  facts  disclosed  by  the 
bilL  Tbe  witness  had  not  been  asked 
whether  or  not  he  had  made  a  certain  state- 
ment to  Bob  Richardson.  He  was  asked 
whether  or  not  he  bad  made  a  certain  state- 
ment to  defendant's  counsel,  and  had  re- 
plied that  he  had  not,  and  counsel  did  not 
undertake  to  testify  that  he  had  done  so. 
There  was  no  ground  for  permitting  Rich- 
ardson to  testify  as  proposed.  It  seems  to 
us  that  the  assignment  is  not  well  taken. 
Olllett,  Ind.  &  Col.  Ev.  {  89;  Underh.  Bv. 
i  350;  McKelvy,  Ev.  pp.  329,  331. 

The  thirteenth  assignment  and  the  proposi- 
tion under  It  cannot  be  sustained.  The  ad- 
missions of  Vaugbt  were  not  under  tbe  con- 
ditions surrounding  this  trial  evidence 
against  Clountz.  Yaught,  as  already  shown, 
was  in  fact  a  merely  formal  patty  to  the 
suit.  No  one  asked  relief  against  him,  nor 
did  be  seek  relief  against  any  one.  The  is- 
sues were  between  Hall  and  Clountz.  There 
was  no  occasion  to  use  Vaught's  statement 
against  blm  under  these  circumstances,  and 
appellant's  proposition  under  this  assignment 
la  simply  this,  that  "the  admissions  and 
statements  of  a  party  to  a.  suit  are  admis- 
sible against  the  party  making  same."  On 
objection  of  Clountz,  they-  were  properly 
excluded. 

Tbe  seventeenth,  twenty-first,  twenty- 
third,  and  twenty-flfth  assignments  are 
grouped  by  appellant,  and  are  based  on  what 
appellant  contends  to  hare  been  an  Incorrect 
and  a  prejudicial  definition  of  what  is  meant 
by  "good  title."  Tbe  definition  appears  to 
us  to  have  been  more  exacting  as  to  ap- 
pellant than  was  proper  to  give  in  a  charge, 
and,  under  the  facts  and  clrcnrastiinces  of 
tbe  case,  it  may  have  been  equivalent  to  an 


iostruotion  that  defendant 'had  ao  mch  tiflei 
The  testimony,  however,  aeems  to  relieva 
the  record  of  any  reverdUe  error  in  this  re- 
spect In  areen  v.  Chandler,  26  Xex.  160^ 
it  is  distinctly  announced  that,  in  a  case  of 
rescission  by  the  vendee  for  fraudulent  rep- 
resentations as  to  title,  the  right  to  rescind 
is  not  affected  by  the  vendee's  acaolsitlom 
of  a  title  after  the  right  to  rescind  is  as- 
serted. Here  it  was  admitted  in  appellant's 
own  testimony  that  until  the  filing  of  thla 
suit  be  held  and  claimed  the  land  through 
tax  deeds,  and  that  he  afterwards  acquired 
certain  undivided  interest  in  the  .property 
by  conveyances.  He  did  testify  that  ks 
claimed  the  land  by  limitations  under  the  tax 
deeds,  and  it  is  our  opinion  that  such  « 
title,  when  the  facts  and  circumstances  clear- 
ly show  it  has  taken  effect,  meets  all  tbe 
requirements  of  a  "good  and  perfect  title." 
But  the  testimony  failed  to  show  that  Hall 
bad  such  .title  to  the  lands  at  the  time  Ot 
the  bringing  of  this  suit  or,  for  that  mat- 
ter, even  afterwards.  This,  in'  Its  effect 
disposes  of  the  complaints  made  by  the 
eighteenth,  nineteenth,  twenty-sixth,  thirty^ 
second,  twenty-seventh,  and  thirty-ninth  as- 
sigimients. 

The  amendment  referred  to  in  the  twenty- 
second  assignment  did  not  set  up  a  aew 
cause  of  action.  The  evidence  of  Clountz 
seems  to  be  undisputed  that  he  did  not 
know  tbe  condition  of  Hall's  title  until  the 
latter  part  of  1896,  less  than  two  years  be- 
fore the  bringing  of  this  suit  Therefore 
there  is  no  force  In  the  thirtieth  assign- 
ment. 

In  reference  to  the  twenty-ninth  assigit- 
ment,  we  think  the  objections  to  tbe  thirty- 
fifth  paragraph  of  the  court's  charge  are  not 
tenable,  wben  that  charge  is  considered  with 
charges  given  at  appellant's  request  on  tbs 
same  subject,  in  one  of  which .  said  para- 
graph is  referi'ed  to  and  construed  or  ex- 
plained to  accord  with  appellant's  views. 

The  charge  complained  of  by  the  thirty- 
first  assignment  was  warranted  by  the  testV 
mony.  The  only  complaint  indicated  In  ap- 
pellant's proposition  Is  that  there  was  n» 
evidence  upon  which  it  could  be  found  that 
the  rents  and  the  claim  for  improvements 
were  equal.  There  was  sach  evidence^ 
Having  considered  all  of  the  assignments  ex- 
cept those  which  tbe  rules  preclude  us  from 
noticing,  and  finding  no  error,  the  judgment 
will  be  affirmed. 

On  Motion  for  Rehearing, 

(June  28,  1901.) 

We  have  again  Inspected  the  nomerous  as- 
signments of  error  -not  considered  by  us,  and 
now  conclude  that  one  of  them  (the  four- 
teenth) does  not  violate  tbe  rules.  Tbe  sub- 
stance of  this  assignment  is  that  defendant 
was  prejudiced  in  the  trial  by  the  court 
changing  a  ruling  he  had  announced,  thereby 
causing  defendant  to  lose  tbe  testimony  oC 
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TTltnesses  be  had  dismissed  on  account  ot 
tile  ruling.  This  matter  comes  to  us  upon 
affidavits  in  connection  with  the  motion  for 
new  trial.  One  of  these  is  the  affirmation  of 
the  trial  Judge,  which,  if  taken  as  true,  de- 
prives the  assignment  of  any  force.  It  seems 
that  early  in  the  trial,  which,  according  to 
the  recitals  In  the  judgment,  lasted  four  days, 
defendant's  counsel  had  notice  of  the  court's 
change  of  niling,  and,  for  aught  that  ap- 
pears, may  have  had,  and  probably  did  have, 
ample  opportunity  to  get  the  witnesses,  but 
made  no  effort  to  do  so,  and  proceeded  with 
the  trial,  and  Introduced  testimony  with  ref- 
erence to  the  particular  Issue,— that  of  title 
by  limitations.  We  are  therefore  nnable  to 
sustain  the  assignment. 

As  stated  in  the  opinion  heretofore  deliv- 
ered, the  charge  was  too  onerous  as  to  appel- 
lant In  defining  "good  title."  The  charge 
was  as  follows:  "But  you  are  instructed  In 
this  connection  that  every  purchaser  of  land 
has  the  right  to  demand  a  title  which  shall 
protect  him  from  anxiety,  lest  annoying.  If 
not  successful,  suits  be  brought  against  him, 
and  probably  take  from  him  or  his  repre- 
sentatives land  upon  which  money  was  In- 
vested. He  should  have  a  title  which  will 
enable  him  not  only  to  bold  his  land,  but 
hold  It  in  peace,  and,  if  he  wishes  to  sell  it, 
to  be  reasonably  sure  that  no  flaw  or  doubt 
will  come  up  to  disturb  its  marketable  value. 
This  to  what  is  meant  by  a  'good  title.'  "  Tbe 
title  which  this  charge  affected  was  that  of 
limitations.  Nothing  would  have  satisfied 
this  charge  short  of  clear  and  convincing 
proof  of  audi  title,  and  even  then  the  Jury 
might  not  have  been  willing  to  say  that  the 
vendee  would  be  free  from  anxiety  or  litiga- 
tion with  reference  thereto.  We  think  the 
title  would  be  good  if  reasonably  free  of 
doubt  In  the  opinion  we  overcame  tbla  er- 
ror by  concluding  from  the  evidence  that  no 
title  by  limitations  was  shown.  We  now 
give  tbe  reasons  for  this  conclusion. 

According  to  the  testimony  upon  which  ap- 
pellant relies,  one  Henderson,  who  had  a 
cultivated  farm  on  the  adjoining  survey,  had 
ft  part  of  the  Reese  survey,  about  35  acres, 
inside  his  fence.  Upon  this  fact  being  dis- 
covered, in  December,  18S4,  Henderson  leas- 
ed it  from  Hal],  and  so  held  It  unUl  1887.  In 
1887  and  1888  one  Rlche  rented  It  from  Hall, 
and  in  1889  Rlche  bought  from  Hall,  by  bond 
for  title,  a  part  of  the  Reese  survey,  about 
207  acres,  now  known  as  the  "Vaught 
Tract,"  Including  said  35  acres.  As  we  read 
and  understand  the  evidence,  the  35  acres. 
up  to  the  time  of  Riche's  purchase,  in  1SS9, 
was  fenced  off  with  the  Henderson  land  from 
the  rest  of  the  Reese  survey.  This  would 
not  constitute  possession  of  the  rest  of  the 
Reese  survey.  Land  C!o.  v.  Williams,  51  Tex. 
61;  Read  v.  Allen,  63  Tex.  1.58.  There  Is  evi- 
dence that  since  said  purchase  by  Rlche  the 
Vaught  tract  has  been  cultivated  every  year 
by  Hall  or  those  holding  under  him.  Rlche 
afterwards  turned  the  land  back  to  Hall, 


who,  in  1898,  sold  It  to  Vaught,  and  It  was 
bought  by  Clountz  In  the  latter  part  of  18M, 
Clountz  taking  possession  of  it  in  Deconber. 
1804.  He  filed  this  suit  for  rescission  in 
July,  1S97.  From  this  testimony  it  might 
possibly  be  said  that  there  was  a  title  by 
10  years  limitations  to  the  35  acres,  but  not 
as  to  the  remainder  of  the  Vaught  tract 
There  was  not  sufficient  time  between  1880 
and  1894,  or  even  1897,  to  give  effect  to  the 
statute  of  10  years. 

As  to  the  Moore  tract,  evidence  of  tltie  by 
10  years'  limitations  is  less  sufflcioit  As 
to  the  statute  of  5  years,  the  bond  for  title 
to  Rlche  was  never  recorded,  and  his  pos- 
session for  the  time  he  had  It  under  his 
bond  cannot  be  counted.  Neither  can  the 
periods  when  Vaught  and  Moore  had  posses- 
sion under  their  bonds  for  title,  as  they  were 
never  recorded.  Under  these  circumstances, 
there  was  no  title  by  the  S-years  statute. 
The  verdict  in  this  case,  In  view  of  the 
charge,  shows  that  It  was  found  by  the  Jury 
that  the  sale  to  Clountz  was  fraudulently 
procured  by  Hall.  Then,  according  to  the 
opinion  in  Green  v.  Chandler,  25  Tex.  148, 
'f  the  title  was  not  good  at  the  time  Clonnls 
undertook  to  rescind  he  had  the  right  to  have 
the  contract  rescinded.  It  cannot  be  said 
from  this  record  that  Hall  had  a  good  pa- 
per title.  We  have  shown  that  the  title  had 
not  become  good  by  reason  of  llmitatlona. 
Any  errors  in  the  charges  concerning  title  by 
limitations  are  therefore  ImmateriaL  The 
motion  Is  overruled. 


ASH  et  al.  v.   FIDEUTX   MUT.   LIFE 

ASS'N.i 
(Court  of  Civil  Appeals  of  Texas.    June  6, 
1901.) 
LIFE       INSURANCH  —  APPUOATION  —  FALSB 
STATEMENTS—  REINSTATEMENT— CONTEST- 
ABILITir— CONSTEDCTION— LAWS  OF  OTHER 
STATE. 

1.  Where  the  insured  in  a  life  policy  bad 
made  an  application  for  reinstatemeat,  reciting 
therein  that  the  policy  was  forfeited  because  of 
nonpayment  of  a  certain  premium,  it  was  not 
error  to  receive  the  testimony  of  the  president 
of  the  company  tiiat  the  premium  was  not  paid 
at  the  time  required  by  the  policy,  over  oi)- 
Jections  that  the  question  asked  for  a  conclu- 
sion, nnd  for  want  of  knowledge  of  witness. 

2.  Where  a  banker,  only  having  claims  for 
premiums  on  a  life  policy  for  collection,  and  a 
renewal  contract  to  obtain  the  signature  of  the 
insured,  his  knowledge  of  the  falsity  of  state- 
ments made  by  assured  in  the  contract,  not  ac- 
quired while  acting  in  the  business  of  the  com- 
pany, could  not  be  imputed  to  the  insurance 
company. 

3.  Where  a  life  policy  provided  that  if  it 
lapsed  it  could  be  reinstated,  at  the  option  of 
the  association  and  approval  of  certain  olBcers. 
if  the  iusured  is  in  good  health,  it  such  option 
is  brought  into  action  by  the  fraud  of  the  lapsed 
momher  it  would  vitiate  the  contract  renewing 
the  policy. 

4.  Where  an  application  for  reinstatement 
of  a  lapsed  life  poucy  stated  that  tbe  declara- 

*  Rehearing  denied    June  28,  UOU 
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tions  therdn  were  made  to  obtain  a  revlTal  of 
the  policy  and  as  a  basis  of  reinstatement, 
•uch  declaratioas  are  warrantieB,  and,  whether 
material  or  not  their  falsitr  rendera  the  re- 
newal contract  invalid. 

5.  'Where  a  life  policy  provided  that  it  should 
he  Incontestable  after  fire  years,  except  for 
aonpayment  of  premlams,  if  it  Is  thereafter 
forfeited  on  that  gronnd  on  reinstatement  it  is 
again  contestable,  and  subject  to  forfeitures 
for  false  statements  made  in  procuring  its  re- 
Tival. 

6.  A  life  policy  provided  that  it  should  be 
construed  under  the  laws  of  Pennsylvania, 
n-here  the  company  was  chartered.  In  an  ac- 
tion In  Texas,  where  no  proof  was  made  of  the 
Pennsylvania  laws,  the  court  charged  that  un- 
der such  laws  certain  representations  in  an  ap- 
plication for  reinstatement  were  material.  Held 
not  error,  since  tiie  representations  would  be 
material  under  the  Texas  law,  and,  in  the  ab- 
sence of  evidence,  the  law  of  Pennsylvania 
should  be  presumed  to  be  the  same. 

Appeal  irom  district  court,  Johnson  comi- 
ty; J.  M.  Hall,  Judge. 

Anion  by  Laura  Ash  and  others  against 
ibe  Fidelity  Mntuai  Life  Association.  From 
a  Judgment  for  defendant,  plaintiffs  appeaL 
Affirmed. 

S.  C.  Padelford,  for  appellants. 

FLX,  J.  TblB  suit  was  instituted  by  Mrs. 
T>aui-a  Cann,  for  herself  and  her  minor  chil- 
dren, Harry  Cann  and  James  Cann,  to  recov- 
er from  appellee  the  sum  of  $2,000,  insurance 
on  the  life  of  James  Cann,  deceased,  the  hus- 
band and  father  of  the  plaintiffs.  Pending 
the  suit,  Mrs.  Cann  married  S.  C.  Ash,  who 
made  himself  a  party  pro  forma  to  the  suit 
Appellee  set  up  certain  statements  made  In 
the  original  application  for  the  policy  by  de- 
ceased, which  were  alleged  to  be  untrue,  and 
whose  falsity  was  not  known  to  appellee; 
ihat  afterwards,  in  August  1895,  the  policy 
had  been  forfeited  oy  a  failure  to  pay  a  pre- 
mium; that  in  the  renewal  contract  deceased 
had  reiterated  the  statements  in  the  original 
application,  and  in  addition  had  declared 
that  be  had  not  since  the  date  of  such  origi- 
nal application  had  any  sickness,  nor  had 
been  prescribed  for  by  a  physician,  which 
statements  were  false.  The  vrlal  resulted  in 
a  veraict  and  Judgment  In  favor  of  the  ai>- 
peliee. 

We  find  that  in  1891,  deceased,  James 
L^nn,  made  application  to  ibe  Insurance  as- 
sociation for  a  policy  of  1^2,000,  in  which  he 
stated  that  he  had  always  ueen  sober  and 
temperate;  that  be  did  not  consider  a  per- 
son "sober  and  temperate"  who  occasionally 
became  intoxicated.  The  statement  that  he 
was  temperate  was  untrue.  In  August,  1894, 
the  policy  was  forfeited  by  a  failure  to  pay 
a  premium,  and  thereafter,  in  a  renewal 
contract  and  health  certificate,  deceased  re- 
iterated the  statements  made  in  the  original 
application,  and  in  addition  declared:  "I 
have  not  bad  an}-  Injury,  siclmess,  or  ailment 
of  any  kind,  and  I  have  not  consulted  with, 
or  been  prescribed  for,  by  any  physician,  or 
received  any  medical  treatment,  since  the 
date  of  my  original  application  on  which  said 
6S  S.W.— 80 


policy  was  issued."  Those  statements  were 
untrue.  In  the  policy  it  was  provided  that 
"if  any  statement  or  answer  contained  In  the 
member's  application  be  untrue  in  any  re- 
spect then,  in  each  and  every  such  case,  this 
policy  shall  be  ipso. facto  null  and  void."  In 
the  renewal  contract  deceased  stated:  "And 
I  hereby  renew  the  statements  and  agree- 
ments contained  In  said  original  application, 
and  expressly  agree  that  if  any  answer  or 
statement  contained  therein,  except  as  modi- 
fled  in  this  contract  or  If  any  statement 
made  or  contained  herein,  be  untrue  in  any 
respect  then  said  policy  is  and  shall  continue 
to  be  null  and  void,  and  the  reinstatement 
thereof  Inoperative  and  of  no  effect"  In 
1884  deceased  had  an  attack  of  pneumonia, 
and  was  treated  by  a  physician,  and  In  1892 
took  the  "Keeley  Cure"  at  l^ampasas,  at  the 
hanas  of  a  physician.  L.  G.  Fouse,  the  pres- 
ident of  the  Insurance  company,  was  allowed 
to  state  that  the  condition  as  to  payment  of 
premiums  was  not  compiled  with  by  the  de- 
ceased; that  no  notice  of  forfeiture  was  giv- 
en to  me  Insured,  and  if  it  was  given  it  was 
A  voluntary  act  upon  the  part  of  the  Texas 
agent;  and  that  the  acknowledgment  of  for- 
feiture upon  the  part  of  deceasea  was  stated 
in  the  certificate  of  health  and  revival  con- 
tract The  statement  as  to  the  conditions  of 
payment  not  having  been  complied  with  was 
objected  to  as  being  a  conclusion  of  the  wit- 
ness, and  the  other  statements  were  object- 
ed to  because  the  witness  showed  that  he  did 
not  know  anything  about  what  he  was  testi- 
fying.   The  objections  were  not  well  taken. 

It  was  fully  admitted  by  deceased  in  the 
revival  contract  that  the  conditions  of  pay- 
ment had  not  been  complied  with  in  that  the 
premium  for  August  1895,  had  not  been 
paid,  and  that  his  policy  had  been  forfeited 
and  become  void.  The  witness  could  swear 
as  a  fact  that  the  payments  had  not  been 
made,  and  that  no  notice  had  been  given  by 
the  company  of  the  forfeiture,  and  that  the 
acknowledgment  of  the  forfeiture  was  stated 
In  the  health  certificate  and  revival  contract 
On  the  cross-examination  It  was  brought  out 
by  appellants  that  the  deceased  had  admit- 
ted forfeiture  of  his  iwlicy.  The  proof  show- 
ed that  C.  W.  Mertz,  a  bauKer  of  Cleburne, 
had  the  claims  for  premiums  placed  in  his 
hands  for  collection  by  appellee,  as  well  as 
the  renewal  contract  and  presented  the 
claim  for  the  back  premium  to  deceased  for 
payment,  and  the  renewal  contract  for  his 
signature.  Thir  was  the  extent  of  his  con- 
necuon  with  the  Insurance  comi>any,  and  his 
knowledge  of  the  falsity  of  deceased's  rep- 
resentations would  not  have  been  notice  to 
the  company.  It  is  the  settled  rule  in  Texas 
that  the  agent's  knowledge  must  have  been 
obtained  in  the  performance  of  ths  business 
of  the  principal,  in  order  to  impute  such 
knowledge  to  the  principal.  National  Fra- 
ternity V.  Karnes  (Tex.  Civ.  App.)  GO  S.  W. 
676;  Taylor  v.  Taylor  (Tex.  Sup.)  29  S.  W 
1067.    All  that  appellants  desired  to  prove 
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by  Mertz  was  not  acquired  while  he  was  col- 
lecting the  claim  and  obtaining  the  signature 
of  deceased  to  the  renewal  contract.  Mertz 
did  not  occupy  the  position  of  general  agent, 
but  was  an  agent  simply  to  collect  the  claim 
and  obtain  a  signature  to  the  renewal  con- 
tract. 

Appellants  insist  that  a  verdict  for  them 
should  have  been  instructed  because  the  pol- 
icy was  incontestable,  tujcordlng  to  Its  terms, 
after  five  years,  and  because  the  evidence 
established  that  deceased  was  healthy  at  the 
time  the  renewal  contract  was  made,  and  no 
fraud  was  practiced  upon  appellee  by  deceas- 
ed. In  the  policy  it  was  provided  that,  If  the 
policy  lapsed  or  became  forfeited,  It  might 
be  reinstated  upon  the  approval  of  the  medi- 
cal director  and  president,  "provided  the 
lapsed  member  be  In  good  health  and  furnish 
evidence  thereof,"  and  it  is  the  contention  of 
appellants  that  the  lapsed  member  had  good 
health  and  fumished  evidence  of  It  when  the- 
renewal  contract  was  executed,  and  he  was 
thereby  entitled  to  reinstatement,  regardless 
of  any  representations  or  warranties  on  his 
part  It  is  expressly  provided,  however,  In 
connection  with  the  clause  of  the  policy  pro- 
viding for  the  reinstatement  of  a  lapsed 
member,  that  "such  reinstatement  or  rein- 
statements shall  be  exclusively  at  the  option 
of  the  association,"  and,  if  such  option  was 
exercised  or  brought  into  action  by  the  fraud 
of  the  lapsed  member,  it  would  vitiate  the 
contract  renewing  the  policy.  In  the  certifi- 
cate of  health  and  renewal  contract  signed 
by  the  deceased  It  is  stated  that  the  decla- 
rations therein  were  made  to  obtain  a  revival 
or  reinstatement  of  the  policy,  "and  as  a 
oasis  of  such  reinstalement."  We  are  of  the 
opinion  that  the  declarations  were  warran- 
ties, and,  whether  material  or  not,  the  falsi- 
ty of  them  would  render  the  renewal  con- 
tract Invalid.  National  Fraternity  v.  Karnes 
(Tex.  Civ.  App.)  60  S.  W.  576,  and  authori- 
ties cited. 

If,  however,  the  declarations  in  the  health 
certificate  were  not  warranties,  but  mere 
representations,  they  were  both  material  and 
falsely  made.  Deceased  stated  in  the  renew- 
al contract  that  he  had  not  had  any  Injury, 
sickness,  or  aliment  of  any  kind,  and  that  he 
had  not  consulted  with,  or  been  prescribed 
for  by,  any  physician,  or  received  any  medical 
treatment,  since  the  date  of  the  original  ap- 
plication for  insurance.  That  application  was 
made  in  1881,  and  the  uncontradicted  evi- 
dence established  that  in  18&1  he  had  pneu- 
monia, and  for  two  or  three  years  bad  pains 
In  his  stomach.  He  was  treated  by  a  physi- 
cian while  he  had  pneumonia.  The  physi- 
cian prescribed  several  times  for  him  for  ner- 
vousness superinduced  by  drunkenness.  He 
also  treated  deceased  for  an  accident  to  his 
finger.  In  1892  deceased  was  under  treat- 
ment by  men  at  Lampasas  for  the  drink 
habit,  one  of  them  being  a  doctor.  Such  rep- 
resentations have  been  held  to  be  material. 
Association  v.  Harris  (Tex.  Sup.)  67  S.  W. 


635;   (3obb  T.  Association  (Mass.)  28  N.  B. 
230. 

The  clause  of  the  policy  providing  that  the 
policy  should  be  Incontestable  specially  ex- 
cepts from  its  provisions  the  agreement  as 
to  the  payment  of  premiums,  and  nonpay- 
ment of  a  premium  would,  under  the  terms 
of  the  policy,  forfeit  it  After  the  forfeiture 
of  the  policy  for  such  nonpas^ment  It  would 
again  be  subject  to  forfeiture  on  account  of 
false  statements  made  by  the  insured  to  ob- 
tain a  reinstatement.  In  the  renewal  con- 
tract deceased  not  only  made  new  state- 
ments, but  also  reiterated  the  statements  in 
the  original  application,  and  agreed  that  tbe 
falsity  of  either  of  the  new  statements,  or  of 
either  of  the  original  ones,  should  render  the 
policy  null  and  void. 

It  was  pleaded  by  appellants  that  appellee 
was  a  corporation  chartered  by  the  state  of 
Pennsylvania,  and  that  the  construction  of 
the  contract  of  insurance  should  be  made 
under  the  laws  of  Pennsylvania.  The  laws 
of  Pennsylvania  were  not  proved,  but  tbe 
court  instructed  the  jury  that  if  deceased,  in 
order  to  obtain  a  reinstatement  of  his  policy, 
declared  that  he  had  not  had  any  sickness 
or  ailment  of  any  kind,  and  that  he  had  not 
consulted,  or  been  prescribed  for  by,  physi- 
cians, <w  received  any  medical  treatment, 
since  the  date  of  the  original  application,  and' 
such  statements  were  untrue,  said  state- 
ments would  be  material,  under  the  laws  of 
Pennsylvania.  This  charge  is  assigned  as 
error,  because  the  laws  of  Pennsylvania 
were  not  proved.  In  the  absence  of  proof, 
the  law  In  Pennsylvania  wonld  be  presumed 
to  be  the  same  as  that  of  Texas,  and,  under 
the  laws  of  Texas,  the  statements  were  ma- 
terial, and,  being  untrue,  vitiated  the  con- 
tract   Association  v.  Harris,  above  cited. 

If  the  charge  should  be  held  erroneous.  It 
would  not  necessitate  a  reversal,  as  the  fact« 
clearly  showed  that  tbe  false  declarations 
were  warranties,  and.  Independent  of  their 
materiality,  rendered  the  contract  mull  and 
void.    The  Judgment  Is  affirmed. 


ST.  LOUIS  S,  W.  BY.  (X>.  OF  TEXAS  v. 

STONECYPHBB. 

aOoutt  of  Gvil  Appeals  of  Texas.    May  4, 

1901.) 

RAILWAYS  —  CROSSINO  —  AOCIDBNT  —  BRAKB- 
MAN— AUTHORITY— MBDICAI,   7BBS— ALLBOA- 
TION— DAMAGES    CLAIMED— A VBRMBNT— EVI- 
DENCE—WITNESSES— IMPKACHMBNT— ADMIS- 
SIBILITY—ADMITTED  BVIDBNCE-CHARGB  TO 
DISREQARO— NECESSITY— IN8TRTTCTIONS. 
1.  Allegations  that   plaintiS   was   driving  a 
gentle  team  on   a  public  street,   and   stopped 
within  30  feet  of  defendant's  track  while  a 
freight  train  passed  the  crossing,  and  that,  on 
receiving  a  signal  from  one  of  defendant's  serv- 
ants in  charge  of  the  train,  plaintiff  started  to 
cross,  when  the  train  was  suddenly  backed  at 
a  dangerous  rate  of  speed   without  notice  to 
plaintiff  and  without  giving  any  signal,  eansinr 
plaintiff's  team  to  turn  around.  Injuring  plain- 
tiff, stated  facts  sufficient  to  constitate  a  cause 
of  action. 
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2.  Where  one  of  defendant's  employes  en- 
sased  in  the  operation  of  a  train  signaled  plain- 
tiff to  drive  across,  and  tlie  train  was  sudden- 
ly backed  over  the  crossing  at  a  high  rate  of 
speed,  frightening  the  plaiatifTs  team,  a  charge 
that  if  the  jury  should  find  from  the  evidence 
that  after  the  train  had  cleared  the  crossing 
one  of  defendant's  brakemen  iarited  plaintiff 
to  drive  across,  and  plaintiff  started  to  do  so, 
and  was  injured,  defendant  was  liable,  was  not 
erroneous,  as  ignoring  the  question  whether  the 
brakcman  acted  within  the  scope  of  his  au- 
thority. 

3.  where  plaintiff  sued  for  an  injury  occa- 
sioned by  his  team  becoming  frightened  l>ecaase 
of  the  negligent  management  of  a  train  by  de- 
fendant's employes,  allegations  that  plaintiff 
was  compelled  to  incur  an  expense  of  $100  for 
medical  trea^ent,  and  that  the  amount  char- 
ged by  each  of  the  physicians  was  reasonable, 
were  not  objectionable,  in  not  averring  the  day 
and  place  at  which  the  services  were  rendered. 

4.  Plaintiff  was  injured  through  defendant's 
negligence,  and  alleged  that  plaintiff's  time 
was  worth  $150  per  month,  for  which  he  asked 
$385  damages,  and  that  the  injuries  had  dimin- 
ished plaintifTs  capacity  to  labor  and  earn  mon- 
ey, and  that  his  loss  of  time  and  personal  in- 
jnriea  had  damaged  him  in  the  sum  of  $10,000, 
for  which  he  prayed  judgment,  field,  that  an 
objection  to  the  petition  as  asldng  judgment  for 
plaintiffs  loss  of  time  twice  was  not  well  tak- 
en. 

5.  Where  plaintiff  sued  defendant  for  in- 
juries, and  defendant  introduced  evidence  that 
plaintiff  had  been  indicted  for  perjury,  evidence 
in  rebuttal  as  to  plaintifTs  reputation  for  truth 
and  veracity  was  not  objectionahle,  as  Irrele- 
vant and  immaterial,  and  as  not  inv(^ving  a 
matter  within  the  pleadings. 

6.  Where  a  defendant  objected  to  a  question 
propounded  to  a  witness  without  moving  the 
court  to  strike  out  the  answer  thereto,  an  as- 
signment that  the  court  erred  in  admitting  the 
evidence  was  not  well  taken. 

7.  A  charge  that  if  the  jury  should  find  that 
the  action  of  defendant's  servants  In  charge  of 
a  train  in  causing  it  to  back  on  the  crossing 
was  negligent,  under  the  circumstances,  and 
that  but  for  such  negligence  plaintiff  would 
not  have  been  Injured,  then  they  should  find 
for  plaintiff,  unless  they  should  find  for  de- 
fendant  "under  the    instructions    hereinafter 

fiven,"  was  not  misleading,  as  tending  to  in- 
ttce  the  jury  to  believe  that  they  might  re- 
turn a  verdict  for  plaintiff  independent  of  the 
following  paragraphs. 

8.  Where  plaintiff  was  Injured  by  his  team 
becoming  frightened  because  the  defendant's 
servants  suddenly  backed  a  train  while  plain- 
tiff was  attempting  to  cross  after  he  had  re- 
ceived a  sigDal  from  a  brakeman  to  do  so,  a 
charge  that  plaintiff  could  not  recover  unless 
the  Jury  believed  from  the  evidence  that  the 
acts  of  defendant's  employes  were  wantonly 
and  willfully  done  was  properly  refused. 

9.  Where  plaintiff  was  injured  by  his  team 
becoming  frightened  because  defendant's  serv- 
ants suddenly  backed  a  train  while  plaintiff 
was  attempting  to  cross  after  he  had  received 
a  signal  from  the  brakeman  to  do  so,  a  charge 
that  defendant's  servants  were  under  no  obli- 
gation to  take  precautions  to  avoid  frightening 
plaintiff's  team  until  they  had  discovered  that 
the  team  had  become  frightened,  and  that 
then  they  would  only  be  required  to  avoid  un- 
necessary noise,  and  that,  under  the  issue  pre- 
sented by  the  pleading  and  the  evidence,  the 
question  as  to  whether  any  unusual  noises 
were  made  in  operating  the  train  after  tt  was 
apparent  that  plaintiff's  team  had  become 
frightened  was  immaterial,  was  properly  re- 
fused as  not  applicable  to  the  facts. 

10.  Where  the  court  charged  that  If  the  lury 
believed  from  the  evidence  that  an  employe 
of  defendant  did  not  in  fact  invite  plaintiff  to 


cross  the  track,  but  made  a  signal  to  the  en- 
gineer, which  the  plaintiff  mistook  for  an  in- 
vitation to  cross,  and  that  by  reason  of  the 
mistake  plaintiff  drove  so  near  defendant's 
train  that  his  team  became  frightened,  and 
that  if  defendant's  employes  did  not  know 
plaintiff  had  misunderstood  the  signal,  and 
were  not  apprised  of  his  danger,  plaintiff  could 
not  recover,  it  was  proper  to  refuse  a  charge 
on  behalf  of  defendant  that  plaintiff  could  not 
recover  if  he  carelessly  and  wantonly  attempt- 
ed to  act  on  the  signal,  without  inquiring 
whether  it  was  intended  for  him  or  not. 

11.  Where  a  brakeman  signaled  plaintiff  to 
cross  the  track  after  a  freight  train  had  clear- 
ed the  crossing,  and  plaintiff,  in  attempting  to 
do  BO,  was  injured  by  his  team  becoming  fright- 
ened by  the  sudden  backing  of  the  train,  plain- 
tiff was  not  guilty  of  contributory  negligence. 

Appeal  from  district  court,  Hunt  county; 
li.  A.  Clark,  Judge. 

Action  by  Pat  Stonecypher  against  the  St 
T/)ul8  Southwestern  Railway  Company  of 
Texas.  From  a  judgment  In  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

B.  B.  Perkins  and  Perkins,  Gilbert  &  Per- 
kins, for  appellant  Brans  &  Elder,  for  ap- 
pellee. 

RAINBY,  C.  J.  Appellee  sued  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  caused  by  the  negligence  of  appellant 
on  June  27,  1900,  at  the  crossing  of  a  pub- 
lic street  over  appellant's  track  In  the  city 
of  Greenville,  by  the  backing  of  the  train 
and  freight  cars,  and  In  frightening  his  team 
after  a  signal  had  been  given  to  appellee 
by  an  employe  of  appellant  to  drive  over 
said  crossing.  The  trial  resulted  in  a  ver- 
dict and  Judgment  for  appellee,  from  -which 
this  appeal  is  prosecuted. 

The  first  and  tenth  assignments  of  error 
are  grouped,  and  are  as  follows:  "(1)  The 
court  erred  in  overruling  defendant's  general 
exception  to  plaintiff's  petition,  for  the  fol- 
lowing reasons:  Because  no  cause  of  action 
is  shown  therein,  for  the  following  reasons: 
(a)  In  that  It  does  not  allege  that  the  per- 
sons said  to  have  Invited  plaintiff  to  drive 
across  the  track  were  In  the  discharge  of 
their  ordinary  duties  in  extending  said  invi- 
tation; (b)  because  it  Is  not  alleged  that  the 
persons  so  extending  said  Invitation  were 
acting  within  the  apparent  scope  of  their  au- 
thority; (c)  because  it  Is  not  alleged  therein 
that  defendant  was  In  any  way  responsible 
or  bound  for  the  acts  of  the  persons  extend- 
ing such  Invitations;  (d)  because  It  Is  not 
alleged  therein  that  plaintiff.  In  driving 
across  at  the  time  he  did,  relied  upon  such 
invitation;  (e)  because  it  is  not  alleged  there- 
in that  plaintiff  believed  It  was  safe  to  drive 
across  the  track  at  the  time  he  did;  (f)  be- 
cause It  was  not  alleged  therein  that  plain- 
tiff was  misled  by  such  invitation;  (g)  be- 
cause the  petition  does  not  show  that  defend- 
ant was  liable  for  the  alleged  damages." 
"(10)  The  court  erred  in  the  same  paragraph 
of  his  charge  referred  to  in  the  ninth  assign- 
ment beginning  with  the  use  of  the  follow- 
ing language:    'If  you  further  find  from  the 
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evidence  that,  after  said  train  had  cleared 
said  crossing,  one  of  defendant's  brakemen 
on  said  train  Invited  the  plaintiff  to  drive 
bis  team  and  wagon  across  said  crossing,  and 
that  the  plaintiff,  after  being  so  Invited, 
started  to  drive  across  said  crossing,'— be- 
cause (a)  the  same  Is  not  made  to  depend 
upon  the  question  of  whether  the  brakeman, 
In  extending  the  Invitation,  was  acting  either 
within  the  scope  of  his  authority,  or  within 
the  apparent  scope  of  his  authority;  (b)  or 
that  the  act  of  the  brakeman  In  extending 
such  Invitation  was  the  act  of  the  defend- 
ant" Plaintiff's  petition  alleged  that  Hous- 
ton street  was  a  main  thoroughfare  In  the 
city  of  Greenville,  dedicated  to  public  use, 
etc.;  that  many  people  passed  along  it  dally; 
that  It  crossed  appellant's  track  In  the  city  of 
Greenville,  and  that  It  Is  dally  used  In  reach- 
ing the  residence  and  business  portions  of 
the  city  by  the  public,  which  was  well  known 
to  appellant;  that  plaintiff  was  driving  a 
gentle  team,  and  that  when  within  about  30 
feet  of  appellant's  track  a  freight  train  op- 
erated by  Its  agents  and  servants  passed  the 
crossing,  going  west;  that  appellant  stopped 
his  team  near  the  track;  that,  when  said 
train  had  passed  the  crossing  and  cleared  the 
street,  the  same  was  stopped,  and  that  the 
agents  and  servants  In  charge  of  said  train 
Invited  the  plaintiff  to  drive  his  team  across 
the  said  crossing;  that  plaintiff  started  his 
team  for  the  purpose  of  crossing  the  track, 
and  that,  when  In  the  act  of  stepping  thereon, 
those  operating  the  train,  with  knowledge  of 
plaintiff's  situation  and  intention  to  cross, 
or  who  by  the  exercise  of  ordinary  care  could 
have  known  these  facts,  negligently  and 
carelessly,  without  giving  any  notice  of  the 
train's  approach,  and  without  giving  any  sig- 
nal required  by  law,  suddenly  backed  said 
train  Into  said  street,  and  onto  plaintiff's 
mules,  at  a  rapid  and  dangerous  rate  of 
speed,  and  making  a  loud  noise,  frightening 
plaintiff's  team,  and  causing  the  same  to 
back  and  turn  suddenly  to  the  right  etc., 
which  caused  his  injuries.  The  allegations  of 
plaintiff's  petition  were  sufficiently  full  to 
show  llabiUty  on  the  part  of  appellant  and 
authorize  a  recovery  by  plaintiff,  if  true. 
The  court  did  not  err  In  overruling  the  gen- 
eral demurrer,  nor  do  we  find  any  error  In 
the  paragraph  of  the  court's  charge  here  com- 
plained of.  The  evidence  shows  that  the 
.plaintiff  was  traveling  along  the  street  to- 
wards the  crossing,  and  that  when  he  came 
near  the  railroad  there  was  a  train  pulling 
up  to  the  crossing,  and  he  stopped  the  team 
that  he  was  driving  to  the  wagon.  The 
wagon  and  team  were  owned  by  one  Isam, 
with  whom  plaintiff  was  traveling.  It  was 
a  four-mule  team,  and,  when  they  stopped, 
Isam  took  off  hla  two  front  mules,  because  he 
was  afraid  of  the  train,  and  tied  them  to 
the  rear  of  the  wagon.  When  the  train 
cleared  the  crossing,  plaintiff  drove  the  wagon 
up  15  or  20  yards,  when  one  of  the  employes 
operating  the  train  beckoned  him  to  come 


ahead.  He  started  to  drive  over  said  cross- 
ing, and  about  the  time  his  team  reached 
the  main  track,  and  before  they  stepped 
thereon,  the  agents  and  servants  of  defend- 
ant In  charge  of  said  train  took  knowledge 
of  plaintiff's  situation,  and  suddenly  backed 
said  train  into  said  street  in  front  of  plain- 
tiff's team,  and  the  movement  of  said  train 
and  the  noise  thereof  caused  plaintiff's  team 
to  become  frightened,  etc.  While  the  evi- 
dence conflicted  as  to  whether  or  not  one  of 
the  employes  operating  said  train  beckoned 
plaintiff  to  drive  across,  it  is  sufficient  to 
support  the  Jury's  finding  that  plaintiff  was 
invited  to  cross  by  one  of  defendant's  em- 
ployes, and  the  evidence  authorized  the  courj 
to  give  the  Instructions  complained  of.  The 
employs  who  gave  the  invitation  to  cross  be- 
ing engaged  In  assisting  in  the  operation  of 
the  train  warranted  the  plaintiff  In  relying 
upon  said  invitation,  and  to  act  thereon  In 
attempting  to  drive  across. 

The  second  assignment  of  error  complains 
of  the  action  of  the  trial  court  in  overmlhjg 
defendant's  special  exception  to  that  part  of 
plaintiff's  petition  which  is  as  follows:  "He 
was  compelled  to  and  had  incurred  an  expense 
of  $100  for  doctors'  bills  and  medical  treat- 
ment for  his  said  Injuries,  as  follows:  Dr.  C. 
M.  Cook,  $40;  Dr.  P.  A.  Peak,  $60;  total.  $100. 
That  amount  charged  by  each  of  the  phy- 
sicians is  a  reasonable  charge  for  said  serv- 
ices." The  exception  to  said  all^^ation  was 
that  It  did  not  give  the  dates  and  place  at 
which  said  alleged  services  were  rendwed. 
We  see  no  error  in  the  overruling  of  said 
exception.  The  plaintiff  was  suing  for  the 
amount  that  defendant  bad  caused  him  to 
pay  for  doctors'  bills  and  medical  treatment 
and  it  was  not  Incumbent  ui>on  him  to  morn 
speclflcaily  set  out  his  claim.  He  was  not 
suing  on  account,  where  he  had  performed 
services  at  different  times  and  places,  but 
was  suing  for  an  amount  that  he  was  com- 
pelled to  pay  by  reason  of  defendant's  negli- 
gence. The  case  would  have  been  different 
had  the  doctor  been  suing  to  recover  the 
amount  of  bis  bill.  In  such  case  It  would 
have  been  necessary  for  him  to  have  Item- 
ized his  account  The  court,  in  Its  charge 
to  the  Jury,  did  not  authorize  the  jury  to 
consider  doctors'  bills,  and,  if  there  Is  merit 
in  defendant's  exception,  the  ^ect  of  the 
court's  charge  was  to  render  bis  action  tai 
overruling  the  exception  harmless. 

The  third  assignment  of  error  is  as  follows: 
"The  court  erred  In  overruling  defendant's 
second  special  exception  to  plalntlfTs  peti- 
tion, which  exception  is  as  follows:  "Be- 
cause the  second  and  third  Items  of  damage 
set  forth  In  said  petition  are  for  the  same 
items  of  damage,  stated  only  In  a  different 
way,  and  the  third  item  includes  the  second, 
thereby  pleading  the  same  twice.'  Because 
the  second  item  of  damage  set  up  in  plain- 
tiff's petition  was  based  on  the  allegation 
that  he  had  been  unable  to  perform  work 
since  Injured,  and  that  the  time  lost  was 


Digitized  by 


Google 


Tex.) 


ST.  LOUIS  S.  W.  BY.  CO.  OP  TEXAS  v.  STONECYPHEE. 


949 


reasonably  worth  $150  per  month,  aggregat- 
ing $385,  and  the  third  Item  claimed  that 
the  injuries  had  affected  plaintilTa  physical 
and  mental  system,  so  as  to  diminish  his 
cai^aclty  to  labor  and  earn  money,  and  al- 
leged that  the  loss  of  time  and  permanent 
injuries  suffered  by  plaintiff  had  damaged 
him  in  the  sum  ot  $10,000,  and  then  he 
prayed  for  Judgment  for  the  $10,000,  adding 
thereto  the  $385  contained  In  the  second  item 
and  the  $100  set  forth  in  the  first  item,  ag- 
gregating $10,485;  because  the  effect  of  said 
pleading  was  to  claim  $385  for  loss  of  time 
np  to  the  time  of  the  trial,  and  also  in- 
cluding in  the  item  of  $10,000  damages  the 
loss  of  time,  thereby  claiming  the  $385  as  a 
separate  item,  and  then  claiming  damages 
for  the  same  facte  in  the  item  of  $10,000." 
Defendant's  exception  In  this  particular.  In 
our  'opinion,  was  not  weh  taken,  and  the 
court  did  not  err  in  oTerruling  it. 

Appellant  groups  ite  sixth  and  eighth  as- 
sigumente  of  error,  and  they  are  considered 
together:  "(6)  Because  the  court  erred  in 
allowing  plaintiff's  witness  Dr.  Cook  to  an- 
swer, over  defendant's  objection,  as  shown 
by  bill  of  exceptions  No.  5,  the  following 
question:  'Do  you  know  Stonecypher's  rep- 
utation for  truth  and  veracity?'  To  which 
the  witness  was  permitted  to  aaavrer.  Tee, 
sir.'  And  the  witness  was  then  asked, 
namely:  'I  w^III  ask  yon,  then,  whether  that 
reputation  Is  good  or  bad.'  To  which  last 
question  he  was  permitted  to  answer:  'His 
name  is  good  anywhere^  so  far  as  I  know.' 
Because  said  questions  and  answers  thereto 
were  Immaterial  and  irrelevant,  in  that 
Stonecypher's  reputation  for  truth  and  ve- 
racity was  not  put  in  issue  by  the  pleadings 
or  the  evidence."  "(8)  The  court  erred  In 
permitting  the  witness  Tom  Robinson  to  an- 
swer, over  the  objections  of  the  defendant, 
the  following  question,  as  shown  by  bill  of 
exceptions  No.  7,  namely:  ^Do  you  know  the 
general  reputation  of  the  plaintiff,  In  the 
community  In  which  he  lives,  for  truth  and 
veracity?' — and  was  permitted  to  answer 
thereto  that  he  did.  and  that  it  was  good. 
Because  said  question  and  answer  are  Im- 
material and  irrelevant.  In  this:  that  the 
general  reputation  for  truth  and  veracity  of 
the  plaintiff  was  not  put  In  Issue  by  the 
pleadings  and  the  evidence."  On  the  trial  of 
the  case  defendant  proved  that  plaintiff  had 
been  Indicted  for  perjury,  and  this,  in  our 
opinion,  was, a  direct  attack  upon  his  truth 
and  veracity,  and  antborlzed  the  evidence 
complained  ,<of.  It  will  be  noted  from  the 
bill  of  exceptions  in  regard  to  the  witness 
Dr.  Cook,  tiui  the  explanation  of  the  court 
In  approvlfig  the  same,  that  objection  was 
made  only  to. the  question  propounded  to  the 
■witness  as  to  plaintiff's  reputation  for  truth 
and  veracity,  and  that  no  motion  was  made 
to  exclude  his  answer  to  such  Interrogatory. 
We  conclude,  therefore,  that  said  assign- 
ments are  not  well  taken. 

The  following  paragraph  of  the  court's 
charge  la  complained  of,  to  wit:    "And  U 


you  further  find  that  the  action  of  the  de- 
fendant's servants  In  charge  of  said  train  In 
causing  the  same  to  back  on  said  crossing  (if 
they  did  so)  was,  under  the  circumstances, 
an  act  of  negligence,  as  that  term  Is  above 
defined,  and  that  but  for  such  negligence 
plaintiff  would  not  have  been  injured,  then 
yon  will  find  for  plaintiff,  unless  you  find 
for  defendant  under  the  Instmctlons  herein- 
after given."  The  objection  urged  to  this 
charge  is  "that  the  same  was  calculated  to 
mislead  the  jury,  and  lead  them  to  believe 
they  might  return  a  verdict  for  the  plaintiff, 
based  on  this  paragraph  of  the  charge,  Inde- 
pendent of  what  follows  in  the  next  para- 
graph." We  are  of  opinion  that  this  conten- 
tion is  not  well  founded,  because  in  said 
paragraph  the  court  instructed  the  jury  to 
look  to  following  portion^  of  the  charge  In 
reaching  a  verdict,  and  in  the  following  por- 
tions the  court  properly  charged  the  Jury 
the  defendant's  theory  of  the  case,  which.  If 
believed  by  the  jury,  would  not  have  enti- 
tled plaintiff  to  a  recovery.  There  Is  no 
merit  I.i  appellant's  contention. 

Appellant  asked  a  charge  to  the  effect  that 
plaintiff  could  not  recover  by  reason  of  bis 
team  becoming  frightened  at  the  train  un- 
less they  believed  from  the  evidence  that 
the  acte  of  defendant's  employes  which  caus- 
ed the  team  to  become  frightened  were  wan- 
tonly and  willfully  done.  This  charge  was 
properly  refused.  The  defendant's  servants 
were  bound,  under  the  circumstances,  to  use 
ordinary  care  to' prevent  the  frightening  of 
plaintiff's  team;  and  If  they  failed  to  use 
such  care,  and  plaintiff  was  not  guilty  of 
contributory  negligence,  he  was  entitled  to 
recover  for  the  injuries  he  sustained. 

Appellant's  twelfth  assignment  of  error  Is 
as  follows:  "The  court  erred  In  refusing  to 
give  charge  No.  4  asked  by  defendant,  which, 
.in  effect,  directed  the  jury  that  defendant's 
servants  were  under  no  obligation  to  plain- 
tiff to  take  precautions  to  avoid  frightening 
his  team  until  they  had  discovered  or  been 
apprised  of  the  fact  that  the  team  had  be- 
come frightened,  and  that  then  they  would 
only  be  required  to  avoid  unnecessary  noise, 
which  would  be  calculated  to  further 
frighten  said  team,  because,  under  the  Is- 
sue presented  by  the  pleading  and  the  evi- 
dence, the  question  as  to  whether  any  un- 
usual noises  were  made  In  operating  the 
train  after  it  was  apparent  that  plaintiff's 
team  had  become  frightened  was  immate- 
rial." There  was  no  error  In  the  court  re- 
fusing the  charge  requested.  It  was  the  du- 
ty of  appellant's  employes  to  use  ordinary 
care  In  operating  the  train,  to  avoid  Injury 
to  those  who  attempted  to  cross;  and,  un- 
der the  facte  of  this  case,  the  court  properly 
Instructed  the  jury  as  to  the  duty  of  appel- 
lant's employes.  We  think  the  special 
charge  was  not  applicable  to  the  facte. 

The  thirteenth  assignment  of  error  Is  as 
follows:  "The  court  erred  in  refusing  to 
give  charge  No.  6  asked  by  defendant,  which, 
in  effect,  told  the  jury  that  If  tbey  beUeved 
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that  plaintiff,  with  tbe  knowledge  that  hla 
team  was  Ukely  to  be  frightened,  carelessly 
and  n^llgently  attempted  to  act  apon  a  sig- 
nal given  by  an  employe  of  the  defendant  to 
the  engineer,  and  negligently  and  carelessly 
failed  to  inquire  whether  said  signal  was 
Intended  for  him,  etc.,  then  they  sbould  find 
for  the  defendant,  because  the  same  was  a 
correct  application  of  the  law  and  the  facts 
to  the  Issues  made  by  tbe  pleadings  and 
evidence  in  this  case.  Tbe  nndlspnted  evi- 
dence shows  that,  after  defendant's  em- 
ployes had  run  the  train  across  the  street 
where  plaintiff  and  his  team  were  stand- 
ing, defendant's  brakeman,  who  stopped  on 
tbe  crossing,  gave  a  signal  with  his  hand, 
which  he  Intended  to  be  a  signal  to  the  en- 
gineer to  back  tbe  train,  and  which  tbe 
engineer  so  understood  and  acted  on,  and 
which  plaintiff  mistook  to  be  a  signal  for 
him  to  drive  over  tbe  crossing,  which  phase 
of  the  case  is  nowhere  made  by  the  charge 
given  to  the  jnry."  Whether  or  not  appel- 
lant's employe  signaled  plaintiff  to  cross  the 
track  was  a  question  of  fact  for  tbe  Jury 
to  determine.  On  that  issue  the  court  char- 
ged the  jury,  at  the  request  of  the  defend- 
ant, as  follows:  "But  If  yon  believe  from 
tbe  evidence  that  said  employe  of  def«idant 
conld  not  in  fact  notify  plaintiff  to  cross 
tbe  track,  bat  that  said  employe  made  a 
signal  to  the  engineer  which  the  plaintiff 
mistook  for  an  invitation  to  cross  the  track, 
and  that  by  reason  of  said  mistake  that 
plaintiff  drove  so  near  to  defendant's  track 
that  his  team  was  frightened  by  the  back- 
ing of  the  train,  and  if  yon  further  believe 
that  tbe  employes  of  the  defendant  in  charge 
of  said  train  did  not  know  that  the  plain- 
tiff had  misunderstood  the  signal,  and  were 
therefore  not  apprised  of  the  plaintiff's  dan- 
ger, the  plaintiff  cannot  recover,  and  yon 
should  find  for  the  defendant"  This  charge 
was  as  favorable  to  the  defendant  as  it  was 
entitled  to  have  given.  Even  if  tbe  employe 
who  gave  the  signal  only  Intended  it  for 
tbe  engineer.  It  was  still  a  question  of  fact 
for  the  Jury  as  to  whether  the  operators  act- 
ed with  ordinary  care,  and  whether  tbe  plain- 
tiff was  guilty  of  contributory  negligence, 
under  the  circumstances.  We  are  of  tb« 
opinion  that  the  requested  charge  was  prop- 
erly refused. 

We  conclude  that  all  the  material  allega- 
tions of  plaintiff's  petition  were  established 
by  the  evidence,  and  that  plaintiff  is  not 
guilty  of  contributory  negligence.  The  Judg- 
ment Is  therefore  affirmed. 


CONTINENTAL  FIRD  ASS'N  t.   STILL- 

WELI^  et  al.i 

(Conrt  of  Qvil  Appeals  of  Texas.    May  22, 

1901.) 

APPEAL-STATEMENT  OF  FACTS-FAILURE  TO 
PREPARE  IN  REQUIRED  TIMB-DILIQENCE. 
Appellant's    leading    attorney,    living    at 
some  distance  from  the  place  of  trial,  which 
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was  not  readily  accesslUe  by  rati,  left  flie  ease 
in  the  hands  of  a  local  associate  before  verdict 
was  rendered,  with  directions  to  file  a  bill  of 
exceptions,  and  send  him  the  papers  for  the 
preparation  of  a  statemeat  of  facta  for  appeal. 
If  the  cause  was  adversely  decided.  Tbe  local 
attorney  informed  him  that  coart  adjourned  on 
a  certain  day,  wheo  in  fact  it  adjourned  tbe 
day  preceding,  and  that  they  had  10  days  to 
prepare  a  statement  of  facts,  and,  after  much 
correspondence,  containing  repeated  requests 
for  the  papers,  forwarded  them  so  late  that 
though  appellant's  attorney,  by  exercise  of 
great  diligence,  succeeded  in  preparing  a  state- 
ment and  transmitting  it  to  the  clerk  so  that 
it  would  have  been  In  time  had  the  local  coon- 
sel  not  been  mistaken  as  to  the  date  of  ad- 
journment, yet,  under  the  drcnmstancea,  it 
was  one  day  late.  Held,  that  the  failure  to  file 
the  statement  in  the  required  time  did  not 
arise  from  a  cause  beyond  the  control  of  ap- 
pellant or  counsel,  and  hence  that  such  state- 
ment should  be  stricken  out. 

Appeal  from  district  court  Ralna  coujity; 
L.  A.  Clark,  Judge. 

Action  by  Stillwell  Bros.  &  Settle  agatnst 
tbe  Continental  Fire  Association.  From  a 
Judgment  In  favor  of  plaintiffs,  defendant 
appeals.    Affirmed. 

Armstrong  St  Hanger,  for  appellant 

NEILL,  3.  Tbe  term  of  the  court  at  which 
the  Judgment  appealed  from  was  rendered 
ended  on  the  13th  day  of  December,  1900. 
On  that  day  the  appellant  (defendant  in  the 
court  below)  was  allowed  10  days  after  ad- 
journment in  which  to  prepare  and  file  a 
statement  of  facts.  It  was  not  filed  In  tbe 
court  below  until  tbe  24th  day  of  December. 
Appellees  move  to  strike  it  out  npon  the 
ground  that  it  was  not  filed  within  the  re- 
quired time.  In  reply  to  the  motion  the  ap- 
pellant claims  that  it  used  due  diligence  to 
prepare  and  have  tbe  statement  of  facts 
filed  within  tbe  time  prescribed,  and  that  its 
failure  was  due  to  no  fault  of  It  or  its  at- 
torneys, but  was  tbe  result  of  causes  beyond 
its  control,  and  for  that  reason  asked  that 
It  be  permitted  to  iwmaln  and  be  considered 
as  a  part  of  tbe  record.  In  support  of  ap- 
pellant's reply  to  appellees'  motion,  it  was 
made  to  appear  by  affidavits  that  its  attor- 
neys reside  In  Ft  Worth,  Tex.;  that  Emory, 
the  county  seat  of  Rains  county,  cannot  be 
reached  by  rail,  except  by  going  to  Greenville 
or  Mlneola,  and  taking  tbe  train  that  runs 
between  said  points  to  the  county  seat  ol 
Rains  county;  that  tbe  district  Judge  before 
whom  the  cause  was  tried  and  one  of  the 
appellees'  attorneys,  reside  In  Greenville, 
Tex.;  that  appellant  employed  a  resident  at- 
torney of  Emory  to  assist  its  attorneys  In 
the  trial  of  the  case  In  the  district  court,  and 
that  the  employment  of  said  local  attorney 
terminated  with  the  trial  of  the  cause  in  the 
district  court;  that  appellant's  leading  coun- 
sel was  present  in  the  trial  of  said  cause, 
and  after  the  cause  was  tried,  bot  before 
the  verdict  was  returned,  he,  with  appel- 
lant's general  manager,  left  Emor:'  and  re- 
turned to  his  home  in  Ft.  Worth;  that  before 
leaving  he  requested  the  attorney  residing 
at  Emory   who  assisted  In  the  trlU  of  the 
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«&iise,  to  file  a  motion  for  a  new  trial  In  the 
event  Judgment  should  be  rendered  against 
appellant,  and  to  at  once  send  him  (appel- 
lant's leading  counsel)  all  the  papers  In  said 
cause,  so  that  he  could  prepare  an  amended 
motion  for  a  new  trial  and  bill  of  exceptions; 
that  he  waited  a  reasonable  time  to  re- 
ceive said  papers,  and,  not  receiving  the 
same,  wrote  to  said  attorney  at  Bmory  to 
send  the  papers,  and,  not  receiving  the  same 
in  response  to  the  letter,  telephoned  said 
attorney;  that  said  attorney  did  not  send  the 
papers,  but  sent  a  copy  of  the  Judgment  and 
motion  for  a  new  trial,  which  he  bad  filed; 
that  on  the  13tb  day  of  December  the  attor- 
ney at  Bmory  called  appellant's  leading  coun- 
ael  at  Ft  Worth  over  the  telephone,  and 
stated  to  him  that  court  would  adjourn  on 
the  following  day;  that  while  said  leading  at- 
torney was  in  E^ory  he  was  Informed  by 
aald  local  attorney  and  other  persons  that 
the  court  would  continue  In  session  for  two 
weeks  longer  than  the  week  during  which 
the  said  cause  was  tried,  which  would  be 
more  than  a  week  later  than  the  date  the 
court  actually  adjourned;  that,  being  noti- 
fied by  the  attorney  at  Bmoiy  that  the  court 
would  adjourn  on  the  14th  of  December,  he 
requested  said  attorney  to  file  an  amended 
motion  for  new  trial  and  bills  of  exceptions, 
stating  to  him  what  he  wanted  In  the  motion 
and  the  bills,  and  that  said  attorney  agreed 
to  prepare  and  file  them;  that  he  also  re- 
^luested  said  attorney  to  at  once  send  him 
the  papers,  so  that  he  could  prepare  a  state- 
ment of  facts,  which  the  attorney  agreed  to 
do;  that,  not  receiving  said  papers  on  the 
17th  day  of  December,  the  attorney  at  Ft 
Worth  wrote  the  one  at  Emoiy,  requesting 
blm  again  to  at  once  send  the  papers,  and 
on  the  ISth  day  of  December  again  tele- 
phoned him  to  send  the  papers,  which  he 
agreed  to  do;  that  on  the  19th  day  of  De- 
cember the  attorney  at  Emory  wrote  blm: 
"We  have  ten  days  to  get  up  statement  of 
facts.  Court  adjourned  December  14.  I 
also  tried  to  reach  you  over  the  phone.  I 
send  all  papers  under  separate  cover;"  that 
late  on  the  evening  of  the  20th  of  December 
said  papers  were  delivered  by  the  express 
company  to  appellant's  attorney  at  his  office 
in  the  city  of  Ft  Worth;  that  the  attorney 
at  once  began  the  preparation  of  the  state- 
ment of  facts,  and  prosecuted  the  same  with 
all  possible  dispatch,  and  finished  It  on  the 
21st  day  of  December,  and  on  the  evening 
of  that  day  went  to  Dallas,  and  remained 
there  during  the  night  so  he  could  take  an 
early  train  to  Greenville  Saturday  morning; 
that  he  reached  Greenville  on  that  morning, 
and  at  once  went  over  the  statement  of  facts 
which  he  had  prepared  with  the  attorney  of 
appellees,  and  that  the  same,  with  certain 
amendments  suggested,  was  agreed  to  by 
him;  that  appellant's  attorney,  with  appel- 
lees' counsel,  then  took  the  statement  of 
facts  to  the  district  Judge  on  the  22d  day  of 
December,  who  on  that  day  approved  the 


same;  that  as  soon  as  It  was  approved,  ap- 
pellant's counsel  delivered  the  statement  of 
facts  to  the  American  Express  Company,  di- 
rected to  the  district  clerk  at  Emory,  Texaa, 
and  paid  the  charges  thereon;  that  Emory 
is  only  20  or  30  miles  from  Greenville,  and 
that  appellant's  attorney  believed  that  the 
papers  and  statement  of  facts  would  reach 
Emoiy  on  the  23d  day  of  December,  which, 
according  to  his  Information  as  to  when  the 
court  adjourned,  would  have  been  within  tne 
10  days  allowed  for  filing  a  statement  of 
facta;  that  if  he  had  known  that  the  court 
adjourned  on  the  13th  of  December  Instead 
of  on  the  14th,  he  would  have  taken  the  pa- 
pers to  the  district  clerk.  In  person,  at 
Emory,  and  had  them  filed,  but  that,  relying 
upon  the  information  given  him  by  said  at- 
torney at  Elmory,  he  sent  the  papers  by  ex- 
press; and  that  they  were  actually  delivered 
to  the  clerk  on  the  24th  of  December. 

In  Blackburn  v.  Blackburn,  42  S.  W.  132, 
this  court  after  quoting  Rev.  St  1806,  art 
1382,  said:  "TbiB  provision  clearly  shows 
that  the  failure  to  file  the  same  [statement 
•of  facts]  In  time  must  have  resulted  from  a 
cause  b^ond  the  control  of  appellant  or 
counsel;  in  other  words,  that  the  greatest 
possible  diligence  is  essential  in  such  cases," 
—citing  Proctor  v.  Wilcox,  68  Tex.  219,  4  S. 
W.  375.  A  ruling  in  exact  accord  with  tne 
one  quoted  was  made  by  this  court  in  Cun- 
ningham V.  Ellis,  41  S.  W.  622.  The  facts 
relied  upon  by  appellant  to  have  the  state- 
ment of  facts  considered  as  a  part  of  the 
record  do  not  clearly  show  that  the  failure  to 
prepare  and  file  the  same  in  time  resulted 
from  a  cause  beyond  the  control  of  appellant 
or  counsel.  The  appellant  made  the  attorney 
at  Emory  its  agent,  and  relied  upon  him  to 
do  certain  things  in  order  that  a  statement  of 
facts  might  be  prepared  and  filed  in  time. 
If  the  attorney  failed  to  do  what  was  expected 
of  him,  and  through  such  failure  the  state- 
ment was  not  filed  within  the  time  prescribed 
by  law,  appellant  must  be  charged  with, 
and  abide  by  what  resulted  from,  his  omis- 
sion. It  is  not  shown  that  appellant's  lead- 
ing counsel  who  tried  the  case  could  not  have 
remained  in  Emory,  and  there  prepared  and 
'filed  the  statement  of  facts  vritbin  the  re- 
quired time.  It  seems  to  us  that  he  had  no 
right  to  rely  upon  the  promise  of  the  attorney 
in  Emory  to  s^id  the  papers  in  the  case  out 
of  the  county  in  which  It  was  tried,  to  him, 
in  a  distant  coimty.  After  he  prepared  the 
statement  of  facts,  he  could  have  learned 
from  the  clerk  of  tiie  court  the  date  of  the 
adjournment  of  the  term,  and  need  not  have 
relied  upon  the  statement  of  the  attorney  in 
Emory,  who,  according  to  his  showing,  failed 
to  use  due  diligence  In  sending  him  the  pa- 
pers with  which  to  prepare  the  statement  of 
facts.  Tlie  motion  is  granted,  and  the  paper 
styled  "Statement  of  Facts"  la  stricken  from 
the  record. 

It  does  not  appear  from  the  bill  of  excep- 
tions and  the  record  that  the  admission  of 
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the  testimony  oomplained  of  In  appellanfa 
second  aaslgnment  of  error  was  erroneoua, 
and  that  It  caused  appellant  any  Injury.  It 
not  so  appearing,  In  the  nbse&ce  of  a  state- 
ment of  facts  the  ruling  of  the  trial  court  In 
admitting  tbe  evidence  wlU  not  be  revised. 
Railway  Co,  ▼.  Lochlln,  87  Tex.  467,  29  S.  W. 
4U9.  In.  the  absence  of  a  statement  of  facts, 
ire  cannot  say  that  any  of  the  errors  assigned 
to  the  charges  given  or  refused  are  well 
taken,  and  of  such  a  nature  as  require  a  re- 
versal of  the  judgment  of  the  court  below. 
It  Is  therefore  afSrmed. 


INTBBNATIOKAIi  A  G.  N.  B.  OO.  T.  FOS- 

TBR  (two  cases). 

(Coort  of  Civil  Aiveals  of  Texas.  June  2, 
1901.) 

RAILROADS— PBRSONAL  INJt7RIBS  —  ACCIDENT 
AT  STATION— SKLBCnON  OP  JURY-OONSHNT 
OF  PARTIES  —  BVIDBNCB  —  RELEVANCY  — 
HARMLESS  ERROR— INSTRUCTIONS  —  ASSION- 
UBNT  OF  BRROB. 

1.  Where  both  parties  consented  that  a  cause 
be  reset  for  a  time  fw  which  they  knew  no  jury 
had  been  regularly  selected  to  serve,  they  there- 
by assented  to  the  selection  of  the  jury  from  a 
panel  summoned  by  the  sheriff,  and  could  not 
object  that  such  method  was  illegal. 

2.  In  an  action  acainst  a  railroad  company 
for  injuries  received  near  a  station,  the  (acts 
that  defendant  advertised  an  excursion,  and 
that  the  train  was  late,  and  a  crowd  bad  assem- 
bled at  the  depot,  were  material  on  the  question 
of  the  amount  of  care  and  diligence  required  of 
defendant,  and  hence  their  admission  was  not  er- 
ror. 

3.  In  an  action  against  a  railroad  company 
for  Injuries  occasioned  by  being  struck  by  a  train 
near  a  station,  though  evidence  that  the  wait- 
ing room  furnished  bv  defendant  was  insufiScient 
for  the  accommodation  of  the  crowd  that  had 
assembled  on  account  of  an  excursion  was  im- 
material, Ita  admission  was  not  prejudicial  w- 
ror. 

4.  Where  the  admission  of  irrelevant  evi- 
dence is  assigned  as  error,  but  there  is  no  con- 
tention that  uie  proof  of  the  irrelevant  fact  was 
calculated  to  Improperly  Influence  the  jury,  such 
evidence  will  be  presumed  not  to  have  been 
prejudicial,  and  hence  not  ground  for  reversal. 

6.  Where  an  instruction  is  not  made  the  sub- 
ject of  an  assignmnit  of  error,  objections  there- 
to wlU  not  be  considered  on  appeal. 

Appeals  from  district  court,  Milam  conntyi 
W.  O.  Talllaferro^  Judge. 

Actions  by  Claud  Foster,  an  Infant  by  bis 
next  friend,  and  by  W.  O.  Foster  and  wife, 
against  the  International  &  Great  Northern 
Railroad  Company.  From  the  judgment  in 
each  action,  defendant  appeals.    Affirmed. 

5.  R.  Fisher  and  N.  A.  Stedman,  for  ap- 
pellant. Henderson,  Streetman  ft  Freeman, 
for  appellees. 

KEY,  J.  The  defendant  railroad  com- 
pany advertised  an  excursion  on  its  road 
from  Rockdale  to  Lake  Station,  on  May  10, 
1900.  The  plaintiff,  Claud  Foster,  a  12  year 
old  boy,  residing  in  Rbckdale,  went  to  tbe 
depot,  and  procured  a  ticket  for  the  purpose 
of  going  on  the  excursion  referred  to.    The 


train  was  about  an  hour  late,  ud  white 
waiting  Claud  went  from  the  depot  to  an  ice 
bouse  on  the  opposite  side  of  the  track  for 
the  purpose  of  obtaining  a  drink  of  water, 
and  while  returning  from  the  Ice  hoose  to 
the  d^ot  was  run  upon  and  injured  by  one 
of  appellant's  trains;  and,  by  his  father  act- 
ing as  next  friend,  he  brought  suit  to  recover 
damages  from  the  railroad  company.  W.  G. 
Foster  and  his  wife  also  brought  a  separate 
action  to  recover  damages  for  themselves,  on 
account  of  the  Injuries  to  their  son.  With- 
out a  formal  consolidation,  the  two  cases 
were,  by  agreement,  tried  together,  and  sub- 
mitted to  the  same  jury;  the  trial  resulting 
adversely  to  the  defendant  In  each  suit, 
Claud  Foster  recovering  $6,500,  and  his 
father  and  mother  recovering  $3,000.  Sep- 
arate Judgments  were  rendered,  and  separate 
appeals  have  been  prosecuted;  but  we  dispose 
of  both  cases  in  one  opinion,  as  nearly  all 
the  questions  involved  in  one  are  also  in- 
Tolved  In  the  other. 

The  questions  presented  are  too  numerous 
for  any  considerable  number  at  them,  at 
this  late  day  of  the  term,  to  receive  detailed 
consideration  in  the  oplni<m  filed  by  the 
court,  and  we  shall  content  ourselvea  with 
referring  to  only  snch  as  are  considered  most 
Important.  The  verdict  of  tiie  jury,  though 
general  in  terms,  necessarily  involves  find- 
ings of  fact  to  the  effect  that  the  defendant 
railroad  company  was  guilty  of  negligence  In 
one  or  more  particulars  charged  In  plaintiffs' 
petitions,  and  that  neither  Claud  Foster, 
nor  his  father  and  mother,  were  guilty  of 
contributory  negligence  charged  against  them 
In  the  defendant's  answer;  that,  as  a  direct 
and  proximate  result  of  the  defendant's  neg- 
ligence, Claud  Foster  was  Injured,  as  alleged 
In  the  petitions,  and  as  a  result  of  such  in- 
juries he  and  his  father  and  mother  have 
sustained  damages  to  tbe  extent  allowed  by 
the  verdict.  These  findings  are  sustained  by 
evidence  and  adopted  by  this  conrt.  Es- 
pecially do  we  hold  that  the  testimony  sup- 
ports a  finding  of  negligence  against  the  de- 
fendant in  causing  steam  to  be  emitted  from 
one  of  its  engines,  thereby  frightening  Claud 
Foster,  so  as  to  prevent  his  discovery  of  tbe 
approaching  train,  by  which  he  was  injured; 
and  also  in  moving  said  approaching  train 
at  an  nnlawful  rate  of  speed,  and  In  falling 
to  give  required  signals. 
.  A  jury  had  been  demanded,  and  the  case 
placed  on  the  jury  docket,  and  set  for  trial 
October  24,  1900.  A  jury  had  been  regularly 
selected  by  the  jury  commissioners,  sum- 
moned, and  was  in  attendance  on  the  day 
referred  to,  but,  on  account  of  the  court's 
being  occupied  with  the  trial  of  another  case, 
this  case  could  not  be  tried  during  that  week; 
and  thereupon,  by  consent  of  the  parties,  it 
was  reset  for  November  26, 1800,  both  parties 
being  apprised  of  the  fact  that  no  Jury  bad 
been  selected  to  serve  for  the  week  embra- 
cing that  date,  but  the  jud^  stated  that  that 
could  be  provided  for.    When, the  case  was 
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called  for  trial,  NoTember  26tb,  no  Jury  was 
in  attendance,  and  tlie  court  directed  tbe 
sheriff  to  snmmon  not  less  than  26  men, 
which  was  done,  and  the  Jnry  selected  from 
the  panel  so  summoned.  The  defendant  ob- 
jected to  this  procedure,  on  tbe  ground  that 
this  method  of  selecting  a  Jury  was  illegal, 
and,  the  objection  being  overruled,  reserved 
a  bill  and  assigns  the  ruling  referred  to  as 
error.  We  cannot  sustain  this  contention. 
When  appellant  agreed  to  set  the  case  for 
trial  at  a  time  when  It  knew  that  no  reg- 
ular Jury  would  be  in  attendance,  it  should 
be  held  to  have  assented  to  the  organization 
of  a  Jmry  in  the  mode  adopted  by  the  trial 
court  Roundtree  v.  Qilroy,  57  Tex.  179; 
Smith  v.  Bates  (Tex.  Civ.  App.)  28  S.  W.  64; 
Telegraph  Co.  v.  Everhart  (Tex.  Civ.  App.) 
32  S.  W.  90;  Railway  Co.  v.  Vinson  (Tex,  Civ. 
App.)  38  S.  W.  640. 

We  do  not  think  the  court  erred  in  per- 
mitting the  plaintiffs  to  allege  and  prove 
that  the  defendant  had  advertised  an  excur- 
sldn;  that  the  train  was  late,  and  a  crowd 
bad  assembled  at  the  depot  It  was  proper 
to  allege  and  prove  tiiese  matters,  because 
they  were  material  upon  the  question  of  the 
amonnt  of  care  and  diligence  to  be  exer- 
cised by  the  defendant  in  handling  engines 
and  trains  at  and  about  the  depot  It  was 
also  alleged  in  the  pleadings  of  the  plain- 
tiffs that  the  waiting  room  furnished  by  the 
defendant  at  its  depot  was  Insufficient  for 
the  accommodation  of  the  large  crowd  that 
assembled  to  go  on  tbe  excursion.  The  de- 
fendant excepted  to  this  averment  becaaae 
Immaterial,  and  In  no  wise  related  to,  or 
connected  with,  the  cause  of  action  asserted 
by  the  plaintiffs.  Tbe  court  overruled  tbe 
exception,  and,  over  the  objection  of  the  de- 
fendant, permitted  the  plaintiffs  to  submit 
testimony  tending  to  prove  the  averments 
referred  to.  The  testimony  was  objected  to 
on  the  ground  "that  the  same  was  incom- 
petent Irrelevant  and  immaterial,  because 
the  petition  did  not  contain  any  allegations 
that  the  want  of  accommodations  in  said  pas- 
senger depot  bad  aught  to  do  with  causing 
or  producing  tbe  accident  or  constrained 
Claud  Foster  and  others  to  go  out  in  the 
yard  and  over  its  tiacks,  where  passengers 
■were  not  expected  to  be  or  remain  while 
waiting  for  trains."  We  agree  with  counsel 
for  appellant  that  the  matter  here  referred 
to— the  capacity  of  the  waiting  room  at  the 
depot— was  wholly  immaterial,  and  had  no 
connection  whatever  with  tbe  cause  of  action 
asserted  by  the  plaintiffs.  But  while  this  Is 
true,  and  the  exception  to  this  part  of  the  pe- 
tition and  tbe  objection  to  the  testimony 
should  have  been  sustained,  it  does  not  fol- 
low that  tbe  Judgment  sbonld  be  set  aside, 
and  a  new  trial  awarded,  on  account  of  tbe 
errors  referred  to.  Neither  In  the  exception 
to  tbe  pleading,  the  biU  of  exception  to  tbe 
evidence,  the  motion  for  a  new  trial,  tbe  as- 
signments of  error,  nor  the  brief  for  appel- 
lant Is  it  contended  that  proof  of  tbe  irrel- 


evant fact  referred  to  was  calculated  to  Im- 
properly indueuce  tbe  Jury  by  arousing  sym- 
pathy for  the  plaintiffs  or  prejudice  against 
the  defendant  Nor  does  It  seem  probable 
that  it  had  such  effect  It.  was  so  utterly 
Immaterial,  and,  in  so  far  as  disclosed  by  the 
record,  of  so  slight  importance  to  Claud  Fos- 
ter, as  to  render  improbable  the  idea  that 
It  had  any  influence  with  the  Jury;  and,  in 
■o  far  as  a  failure  to  suggest  such  im- 
proper influence  may  operate  as  a  concession 
of  its  nonexistence,  appellant,  as  before  stat- 
ed, has  made  such  concession.  Under  these 
circumstances,  we  do  not  believe  a  new  trial 
should  be  awarded  on  account  of  the  errors 
referred  to. 

We  have  considered  the  various  objections 
urged  against  the  court's  charge,  and  Its  ac- 
tion In  refusing  special  Instructions  request- 
ed. No  assignment  of  error  is  addressed  to 
the  special  Instruction  given  at  request  of 
the  plaintiffs,  and  therefore  the  objections 
urged  in  appellant's  brief  against  that  In- 
struction cannot  be  considered.  Considering 
the  court's  charge  In  connection  with  the 
special  instructions  given  at  request  of  ap- 
pellant we  think  the  law  of  the  case  was 
fully  and  fairly  presented  to  the  Jury.  We 
have  considered  all  the  assignments  present- 
ed In  appellant's  brief,  and,  finding  no  re- 
versible error,  tbe  Judgment  In  each  case 
will  be  affirmed.    Affirmed. 


AYOOOK  et  al  v.  SAN  ANTONIO  BRBWINO 

ASS'N  et  al.i 

(Court  of  CiTil  Appeals  of  Texas.    May  22, 

1901.) 

8TRBET  RAILROADS  -  INCORPORATION— ABUT- 
TING PROPERTY— INJURiaS—RBMBDIBS 
— ASSIGNMENTS  OF   ERROR. 

1.  The  appellate  court  cannot  consider  an  as- 
signment of  error  when  there  is  no  proposition 
stated  in  any  form. 

2.  There  is  nothing  in  the  constitution  pro- 
hibiting- the  enactment  of  Laws  lSd7,  c.  130, 
pp.  188,  189,  amending  Rev.  dv.  St  tit  21,  c. 
2,  arts.  641,  642,  relating  to  corporations,  so  as 
to  authorize  the  creation  of  private  corpora- 
tioQs  for  the  purpose  of  constructing  and  oper- 
ating street  railways  in  cities  and  towns  "for 
the  transportation  of  freight." 

3.  Laws  1897,  c.  130,  p.  188,  entitled  "An 
act  to  amend  articles  641  and  642,  chapter  2, 
title  21  of  the  Revised  Civil  Statutes  of  Texas, 
relating  to  corporations,"  is  not  open  to  tbe 
constitutional  objection  that  its  caption  refers 
to  inappropriate  articles  as  the  subject  of 
amendmeat. 

4.  A  railroad  corporation,  formed  by  only 
three  persons,  nnder  Rev.  Civ.  St.  tit.  21,  c.  2, 
arts.  G41,  642,  as  amended  by  Laws  1897,  c.  130, 
pp.  188,  189,  providing  that  corporations  may 
be  created  by  three  or  more  persons  for  the  pur- 
pose of  constructing  and  operating  street  rail- 
ways in  cities  and  towns  tor  the  transportation 
of  freight  and  passengers,  is  not  such  a  com- 
pany as  is  contemplated  by  Rev.  Civ.  St  tit.  94, 
requiring  not  leas  than  10  persons  as  incorpo- 
rators of  a  railroad  company. 

5.  The  use  of  streets  by  a  corporation  form- 
ed nnder  Laws  1897.  c.  130,  pp.  188,  189,  for 
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the  purpose  of  operating  a  street  railway  In  a 
city  for  the  transportation  of  freight,  is  con- 
■istent  with  the  purposes  tor  which  streets 
exist,  and  an  abutting  property  owner  is  not 
entitled  to  haye  such  use  enjoined,  or  declared 
a  nuisance. 

6.  An  assignment  of  error  embracing  more 
than  one  subject  is  Tc«d. 

7.  Where  a  corporation  formed  ander  Laws 
1897,  c.  130,  pp.  188,  189,  for  the  purpose  of 
operating  a  street  railway  in  a  city  for  the 
transportation  of  freight,  has  obtained  the 
sanction  of  the  proper  authorities  to  the  use  of 
the  line  of  an  ordinary  street-railwaj'  company 
for  freight  transportation,  an  injunction  against 
such  use  of  the  street  is  improper. 

8.  An  ordinary  street-railway  company, 
which  has  leased  its  line  to  a  corporation  form- 
ed under  Laws  18»7,  c.  130,  pp.  188,  180,  for 
the  purpose  of  operating  a  street  railway  in  a 
city  for  the  transportation  of  freight.  Is  a 
party  to  the  use  of  snch  line  for  freight  traffic, 
and  Is  liable  equally  with  such  corporation  for 
injury  to  adjacent  property. 

Appeal  from  district  court,  Bexar  county; 
John  H.  Clark,  Judge. 

Petition  by  Emma  Aycock  and  others 
against  the  San  Antonio  Brewing  Associa- 
tion and  others.  From  a  judgment  award- 
ing damages  only,  plaintiffs  appeal.  Af- 
firmed. 

0.  S.  Boblnson  and  B.  lu  Aycock,  for  ap- 
pellants. Cbas.  W.  Ogden,  J.  O.  Terrell,  and 
Newton  &  Ward,  for  appellees. 

JAMES,  O.  J.  The  petition  was  against 
the  San  Antonio  Brewing  Association,  the 
Alamo  Heights  Railroad  Company  (a  street- 
railway  company),  and  the  Galveston,  Har- 
rlsburg  &  San  Antonio  Railway  Company, 
all  corporations,  alleging.  In  substance,  that 
defendants,  In  1898,  combined  for  the  pur- 
pose of  converting  a  portion  of  the  street 
railway  of  defendant  Alamo  Heights  Rail- 
road Company  Into  a  railroad  for  the  private 
use  of  the  brewing  association,  from  the  Gal- 
veston, Harrlsburg  &  San  Antonio  Railway 
track,  near  Austin  street,  In  the  city  of  San 
Antonio,  to  a  certain  point  on  River  avenue, 
at  or  near  the  brewery,  a  distance  of  about 
3,700  feet,  and  tore  up  the  track  of  the  street 
railway  In  front  of  appellants'  property, 
which  abutted  on  the  street,  and  made  It 
a  railroad  for  hauling  trains  of  freight  cars 
to  and  from  the  brewery  to  the  Galveston, 
Harrlsburg  &  San  Antonio  Railway  yards; 
that  defendants  also  entered  upon  appel- 
lants' lots,  stretching  wires  over  the  lots,  and 
planted  poles  on  the  sidewalk,  and  con- 
structed a  heavy  track  on  and  across  the  cor- 
ner of  plaintiffs'  sidewalk,  and,  after  com- 
pleting It,  began  and  continued  to  operate 
a  freight  railroad  there,  without  plaintiffs' 
consent,  thereby  creating  a  public  and  pri- 
vate nuisance,  and  damaging  plaintiffs;  that 
It  was  being  operated  on  a  franchise  granted 
for  a  street  railroad  only,  and  was  un- 
authorized, maliciously  maintained,  etc.,  and 
damaged  plaintiffs'  property  In  the  sum  of 
$S,000.  The  prayer  was  that  said  railroad 
track,  rails,  poles,  wires,  and  the  running  of 
trains   on  and  over  plaintiffs'   lots  be  de- 


clared nuisances,  and  ordered  abated,  and 
that  plaintiffs  have  judgment  for  $2,000  ex- 
emplary damages;  that  the  Galveston,  Har- 
rlsburg &  San  Antonio  Railway  Company 
be  restrained  from  further  permitting  the 
said  freight  cars  being  switched  from  its 
yards  on  and  over  said  streets;  but  that 
if  the  foregoing  relief  cannot  be  granted, 
then  that  plaintiffs  recover  $5,000  actual 
damages.  The  answer  was,  in  substance,  a 
general  denial,  and  specially  that.  If  any  of 
the  alleged  acts  were  done,  or  If  a  freight 
railway  is  operated  along  the  street  In  front 
of  plaintiffs'  property,  that  the  same  were 
done  and  operated  by  the  Texas  Transporta- 
tion Company,  a  corporation  existing  under 
the  laws  of  Texas,  and  by  virtue  of  the 
provisions  of  Its  charter,  the  ordinances  of 
the  city  of  San  Antonio,  and  a  franchise 
from  said  city;  that.  If  any  damage  has  ac- 
crued to  plaintiffs,  these  defendants  sue  not 
liable  therefor;  that  the  said  Texas  Trans- 
portation Company,  which  is  not  a  party  to 
this  suit,  is  liable.  If  any  one.  The  trial  re- 
sulted in  a  judgment  in  favor  of  plaintiffs 
for  $750,  against  the  Alamo  Heights  Railroad 
Company. 

As  the  case  is  briefed,  we  think  it  ad- 
visable to  take  up  and  dispose  of  the  assign- 
ments seriatim.  The  first  assignment  can- 
not be  considered  under  the  rules,  there 
being  no  proposition  stated  in  any  form. 

Under  the  second  and  fourth  assignments 
appellants  advance  two  propositions,  which 
we  copy,  as  follows:  (1)  "The  judgment 
oi^ght  to^have  been  a  decree  declaring  the 
railroad  as  operated— a  freight  railroad— a 
nuisance,  and  ordering  the  same  abated 
from  plaintiffs'  lots;"  and  (2)  "the  said  rail- 
road, as  constructed  and  operated.  Is  not 
a  'street  railway  for  the  transportation  of 
freight  on  the  streets  of  San  Antonio,'  in 
contemplation  of  the  l^Islature  in  enact- 
ing the  amendments  to  Laws  of  1897,  pp. 
188,  189."  From  these  propositions  and  ap- 
pellants' argument,  we  Infer  (for  the  brief 
does  not  present  the  matter  distinctly)  that 
the  point  sought  to  be  presented  Is  that 
there  was  no  authority  for  this  freight  raU- 
road  to  exist  upon  this  street.  It  was  de- 
veloped that  the  Texas  Transportation  Com- 
pany was  Incorporated  under  the  amend- 
ments ref^red  to  for  the  purpose  of  con- 
structing, maintaining,  and  operating  a 
street  railway  for  the  transportation  of 
freight  In  the  city  of  San  Antonio,  Tex.; 
that  It  had  a  permit  or  franchise  from  the 
city  to  build  and  operate  a  freight  railroad 
over  the  streets  In  question,  confining  It, 
however,  to  the  places  In  said  streets  where 
the  street  railway  was  already  built,  except 
as  to  such  portions  thereof  as  might  be 
necessary  to  change  or  enlarge  curves  foi 
the  accommodation  of  freight  traffic;  that  a 
contract  had  been  made  between  it  and  the 
street-railroad  company  (acting  by  its  re- 
ceiver under  proper  orders),  by  which  it  was 
allowed  upon  certain  terms  to  reconstruct 
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the  track,  and  adapt  it  to  nse  of  freight 
-cars,  which  contract  was  practically  a  lease 
to  the  Texas  Transportation  Company;  and 
it  appears  that  both  companies  continued  to 
use  the  reconstructed  line  for  their  re- 
spective corporate  pm-poses.  We  tliiok  the 
charter  granted  the  Texas  Transportation 
-Company  was  authorized.  There  is  nothing 
in  the  constitution  which  prohibited  the 
amendment  of  1897.  It  is  contended  that 
this  amendment  Is  unconstitutional,  because 
its  caption  refers  to  inappropriate  articles 
as  the  subject  of  amendment;  also,  that  a 
railroad  corporation  as  tills  was  required 
that  there  should  be  ten  Incorporators  In- 
'  stead  of  three.  We  cannot  sustain  these 
contentions.  This  was  not  such  railroad  as 
Is  contemplated  by  title  94  of  the  Revised 
Statutes.  This  view  likewise  disposes  of  the 
second  and  fourth  assignments. 

The  use  of  the  streets  being  one  author- 
ised by  law,  and  consistent  with  the  purposes 
for  which  streets  exist,  plaintiffs  were  not 
entitled  to  have  such  use  restrained  by  in- 
JunctI<Hi,  or  declared  a  nuisance.  This  dis- 
poses of  the  sixth  assignment. 

The  eighth  and  ninth  assignments  are  void 
under  the  rules,  embracing,  as  they  do,  more 
than  one  subject  We  therefore  do  not  con- 
sider them. 

The  eleventh  assignment  is  as  follows: 
"The  court  erred  in  refusing  to  grant  the 
plaintiffs'  motion  to  ent6r  up  a  Judgment 
restraining  the  further  use  of  the  streets^ 
because  the  undisputed  testimony  established 
the  fact  of  defendant  Alamo  Heights  Rail- 
road Company  operating  said  road  for 
freight  carrying  without  legal  charter  to  op- 
erate a  freight  railroad;  and  the  contract, 
read  in  evidence,  between  the  Texas  Trans- 
portation Company  and  the  Alamo  Heights 
Company,  indemnifying  It  against  all  illegiti- 
mate consequences  of  the  operation  or  con- 
struction of  the  road,  shows  it  Is  bound  by 
the  verdict  and  Judgment,  and  that  said 
Texas  Transportation  Company  Is  not  a 
necessary  party  to  an  Injunction;  and  said 
instrument  provided  for  the  cessation  of  the 
operation  of  the  road  on  the  decision  of 
this  case  against  the  Alamo  Heights  Com- 
pany." The  district  Judge  submitted  the 
case  solely  up<Hi  the  issue  of  damages  to 
plaintiffs'  property.  The  court  assumed  that 
plaintiffs  had  no  case  for  abatement  or  In- 
Jnnctlon.  The  verdict  rendered  was  In  fa- 
vor of  the  San  Antonio  Brewing  Associa- 
tion and  the  Galveston,  Harrisburg  &  San 
Antonio  Railway  Company  and  in  favor  of 
plaintiffs  against  the  Alamo  Heights  Rail- 
road Company  for  $750.  The  above  assign- 
ment contends  that,  upon  the  undisputed 
evidence,  the  court  should  have  enjoined  the 
Alamo  Heights  Railroad  Company  from  the 
further  use  of  Its  line  for  freight  transports' 
tlon.  It  is  true,  the  Alamo  Heights  Rail- 
road Company  was  an  ordinary  street-rail- 
way company,  and  had  no  authority  Itself 
to  operate  a  freight  railroad  over  Its  line. 


But  it  was  shown  that  another  corporation 
that  actually  had  such  power  had  obtained, 
with  the  sanction  of  the  proper  authorities, 
the  right  to  so  use  this  street  and  this  line. 
Therefore  an  injunction  against  such  use 
would  have  been  improper. 

There  was  no  error  committed  in  the 
framing  of  the  verdict,  so  far  as  we  can 
see  from  what  Is  presented  in  the  brief. 
This  in  reference  to  the  seventh  assignment. 

There  Is  a  cross  assignment  by  appellees, 
which  complains  of  the  recovery  against  the 
Alamo  Heights  Railroad  Company  for  two 
reasons:  First,  that  there  was  no  evidence 
that  it  maintained  or  operated  the  freight 
street  railway;  and,  second,  that  plaintiffs 
were  allowed  by  the  court  to  withdraw  a 
remittitur  which  they  bad  filed.  The  re- 
mittitur was  made  under  conditions  which 
warranted  the  Judge  in  allowing  it  to  be 
withdrawn. 

Under  the  evidence  the  Alamo  Heights 
Railroad  Company  practically  leased  its  line 
to  the  Texas  Transportation  Company,  and 
was  a  party  to  the  use  thereof  for  freight 
traffic,  receiving  a  rental  and  other  benefits 
therefrom.  Under  these  circumstances  it 
would  be  liable  equally  with  the  Texas 
Transportation  Company  for  injury  to  ad- 
jacent property.  No  point  is  made  in  the 
cross  assignment  that  such  use  did  not  con- 
stitute an  additional  burden  to  the  street 
The  Judgment  Is  affirmed. 


BLDRIDGB  T.  FIDELITT  &  DEPOSIT  CO. 

et  al. 

(Court  of  CSvil  Appeals  of  Texas.    May  25, 

1901.) 

FRAUDULENT  CONVBTANCBS— ATTACHMBNT— 
INTERMINGLBD  GOODS  —  FRAUD  —  INDISTIN- 
GUISHABLE—ENTIRE  MASS— LEVY— VALIDITY 
—  OBJECTIONS  —  WAIVER  —  INSTRUCTIONS  — 
SALES— IMMATERIAL  REMAINDER. 

1.  Where,  In  pursuance  of  a  conspiracy  to 
fraudulently  conceal  a  debtor's  property  from 
hi^  creditors,  his  stock  of  goods,  the  value  and 
amount  of  which  was  unknown,  was  shipped 
by  a  circuitous  way,  and  secretly  placed  in  the 
stock  of  another,  and  so  mingled  therewith  as 
to  be  indistinguishable  except  to  those  inter- 
mixing them,  by  destroying  the  original  cost 
and  other  identifying  marlis  and  substituting 
others,  it  was  not  error  to  instruct  that  if  the 
goods  were  intermingled  pursuant  to  a  conspir- 
acy, so  that  the  sheriff  could  not  distinguish 
them,  and  the  person  with  whose  stock  they 
were  mixed  knowingly  refused  to  point  them 
out,  the  sheriff  was  entitled  to  levy  an  ottach- 
ment  against  such  debtor  on  the  whole  stock, 
without  limiting  the  relief  to  the  creditor  to 
a  proper  proportion  of  the  amount  or  value  of 
his  goods  to  the  latermingled  mass,  the  sheriff 
at  the  time  not  knowing  and  being  unable  to 
lesrn  the  amount  or  the  value  of  the  debtor's 
goods  intermingled. 

2.  The  person  with  whose  goods  the  debtor's 
were  intermingled,  on  trial  of  a  suit  to  recover 
the  goods  after  their  attachment  by  a  creditor 
of  the  debtor,  not  having  tendered  the  issue 
that  the  levy  was  excessive,  but  only  that  no 
levy  was  authorized,  as  the  whole  stock  be- 
longed to  him  and  no  part  thoreof  to  such 
debtor,  he  cannot  object  on  appeal  that  the 
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fooda  being  incapable  of  identification,  the  levy 
should  haye  been  on  the  proportion  of  the 
amount  or  value  of  the  debtora  goods  to  thi 
intermingled  maas. 

3.  Where  part  of  goods  belonging  to  a  debtor, 
which  had  been  fraudulently  intemaingled  with 
goods  of  L.,  was  purchased  b;  L.  from  S.  & 
Co.,  to  whom  the  debtor  had  sold  them,  and 
had  been  principally  Bold  at  the  time  of  the 
levy  of  an  attachment  on  the  entire  stork  by 
a  creditor  of  the  debtor,  even  if  an  instruction, 
in  a  suit  by  L.  against  the  creditor,  that  if  the 
original  sale  by  the  debtor  to  S.  &  Co.  was 
fraudulent,  and  the  person  intermingling  the 
goods  Knew  of  the  fact,  and  any  part  of  such 
goods  was  intermingled  and  actually  in  the  stock 
at  the  time,  the  levy  was  authorized,  was  er- 
roneous, because  no  right  of  levy  exists  where 
an  immaterial  part  of  the  fraudulently  inter- 
mingled goods  remains  at  the  time  of  the  levy, 
such  error  was  immaterial;  there  being  fraud- 
ulently intermixed  goods  of  the  debtor,  other 
than  those  so  purchased,  in  the  stock  at  the 
time  of  the  levy. 

Appeal  from  district  court,  Cooke  county; 
D.  E.  Barrett,  Judge. 

Suit  by  H.  R.  Eldridge,  as  receiver  of  the 
liCwln  Dry-Goods  Company,  against  the  Fi- 
delity &  Deposit  Company  and  others.  Prom 
a  Judgment  In  favor  of  defendants,  plaintiff 
appeals.    Affirmed. 

Davis  &  Garnett  and  Potter  &  Potter,  for 
appellant.  A.  M.  Green  and  Gulp  &  Old- 
dings,  for  appellees. 

CONNER,  C.  J.  In  the  amended  petition 
upon  which  this  case  went  to  trial,  appellant, 
as  receiver  of  the  Lewln  Dry-Goods  •Com- 
pany, complains  of  the  Fidelity  &  Deposit 
Company  of  Maryland,  a  private  corporation, 
and  of  George  A.  McGown,  alleging  that  on 
or  about  the  25th  day  of  March,  1898,  c«r- 
tain  named  persons,  in  suite  against  one  D. 
Dreben,  caused  writs  of  attachment  to  be 
sued  out  and  levied  upon  certain  goods, 
wares,  and  merchandise  of  the  value  of  $14,- 
340.00,  and  which  in  fact  belonged  to  said 
Lewln  Dry-Goods  Company;  that  appellees 
said  Fidelity  &  Deposit  Company  and  George 
A.  McGown  directed  and  induced  said  levies, 
and  indemnified  the  officer  making  the  legy 
for  so  doing;  and  the  prayer  of  the  receiver 
was  that  he  recover  judgment  against  ap- 
pellees for  the  value  of  snld  property,  full 
description  of  which  was  given  In  an  exhibit 
to  the  petition.  Appellees  answered  by  gen- 
eral denial;  by  special  plea  that  said  goods 
were  the  property  of  said  D.  Dreben  at  the 
time  of  the  levies  in  question;  and  further 
charged  a  conspiracy  between  said  Lewin 
Dry-Goods  Company  and  D.  Dreben  to  de- 
fraud the  creditors  of  the  latter,  pursuant  to 
which  large  quantities  of  the  goods  of  D. 
Dreben  had  'been  so  mingled  with  the  goods 
of  the  said  Lewin  Dry-Goods  Company  as  to 
become  Indistinguishable,  and  which  both 
Dreben  and  the  dry-goods  company  fraudu- 
lently refused  to  point  out  or  to  otherwise 
identify  at  the  time  of  the  levy.  We  will 
not  at  this  point  cull  from  the  voluminous 
record  the  evidence  that  supports  our  con- 
clusion, but  deem  It  sufficient  to  say  that  in 


our  opinion  the  evidence  supports  fbe  ver- 
dict and  Judgment  in  appellees'  favor  on  the 
issues  presented  by  them,  and  authorized  the 
court's  charge  as  a  whole,  and  the  rejection 
of  the  special  charges  asked.  With  many 
of  the  legal  propositions  urged  with  so  much 
learning  and  ability  by  counsel  for  appel- 
lant we  are  disposed  to  agree  in  a  general 
way,  but.  In  so  far  as  not  applied  by  the 
court  in  his  charge,  we  think  them  Imma- 
terial, in  view  of  the  testimony.  There  is 
evidence  to  the  effect  that  a  short  time  be- 
fore the  levy  in  question  D.  Dreben  had  fail- 
ed as  a  merchant  In  Ft  W^orth,  executing  a 
preferential  deed  of  trust,  and  that  a  large 
amount  of  goods  with  which  he  had  been 
there  doing  business  had  been  shipped  to 
various  parties  shortly  before  the  failure, 
and  which  goods,  by  artful  direction  ajiA 
manipulation,  were  placed  among  others  of 
like  kind.  In  a  new  business  ostensibly  un- 
dertaken by  Dreben  for  the  Lewin  Dry- 
Goods  Company  after  the  Ft.  Worth  failure. 
The  Lewln  Dry-Goods  Company  was  a  cor- 
poration organized  by  and  composed  of  Mike 
and  Phillip  Lewln  and  D.  Dreben.  The 
I^wlns  owned  all  the  stock  but  (500,  which 
was  owned  by  Dreben,  the  latter  of  whom 
was  Installed  In  the  new  business  at  Gaines- 
ville as  manager.  One  witness  testified  that 
Mike  Lewln  told  him  the  stock  in  this  new 
business  at  Gainesville  belonged  to  Dreben, 
and  there  were  other  circumstances  tending 
strongly  to  so  establish.  But,  however  this 
was,  it  Is  clear  that  merchandise  formerly  of 
the  Ft  Worth  stock,  of  large,  but  Indeter- 
minate, amount  and  value,  was  placed  by 
Dreben  and  the  Lewins  In  the  general  stock 
of  merchandise  In  Gainesville  with  which 
the  Lewin  Dry-Goods  Company  was  doing 
business  at  the  time  of  the  levy  of  which 
complaint  is  made.  Such  goods  from  the 
former  Dreben  stock  at  Ft.  Worth  had  like- 
wise become  indistinguishable,  by  persons 
not  participating  in  the  Intennixtnre,  from 
the  mass  with  which  they  had  been  mingled, 
because  of  the  fact  that  the  original  cost 
and  other  Identifying  marks  thereon  had 
been  erased,  obliterated,  destroyed,  and  sub- 
stituted by  others.  On  the  trial  the  Lewins 
testltled  that  the  goods  so  mingled  were  In 
value  not  to  exceed  $6,000.  Other  witnesses, 
however,  fixed  the  value  at  a  much  larger 
sum;  one  witness  testifying  that  from  (15,- 
000  to  (25,000  worth  of  the  Ft  Worth  stock 
bad  been  so  mingled  with  the  Lewln  Dry- 
Goods  Company  stock. 

The  principal  assignments  relate  to  the 
rights  of  the  parties  that  are  dependent  up- 
on the  name  of  a  fraudulent  commingling 
of  goods  as  alleged,  no  complaint  being  made 
(  as  to  the  issue  of  ownership  in  Dreben  of  all 
goods  levied  upon.  In  the  third  and  fourth 
clauses  of  the  court's  charge  the  Jury  were 
Instructed,  in  substance,  that  If  the  Lewins 
conspired  with  Dreben  to  fraudulently  con- 
ceal Dreben's  property  from  his  creditors, 
and  that  pursuant  thereto  any  of  Dreben's 
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goois  had  been  placed  In  the  store  of  tbe 
dry-goods  company,  and  Intermingled  with 
the  goods  therein,  in  such  manner  as  that 
the  sheriff  could  not  distinguish  them,  and 
that  Mike  Lewin  so  Icnowlngly  refused,  when 
called  upon  therefor,  to  point  out  the  Dreben 
goods,  that  then  the  sheriff  was  entitled  to 
levy,  etc.  In  the  light  of  the  testimony,  we 
think  these  clauses  of  the  court's  charge  un- 
objectionable. The  first  objection,  that  they 
were  erroneous  because  of  a  want  of  testi- 
mony showing  such  conspiracy,  we  overrule 
unhesitatingly.  The  second  objection  is  to 
the  effect  that  the  Jury  were  thereby  author- 
ized to  find  the  levy  valid,  regardless  of  the 
value  or  amount  of  the  Dreben  goods  that 
were  confused  as  stated.  We  are  disposed 
to  agree  to  the  proposition  that  in  cases 
where  the  property  cannot  be  identified,  and 
the  amount  or  value  of  the  fraudulently  in- 
termixed goods  of  like  kind  is  known,  a  cred- 
itor should  ordinarily  be  restricted  thereto; 
that  is,  that  in  such  case  the  measure  of  re- 
lief to  he  afforded  the  owner  or  creditor 
whose .  goods  have  been  so  Intermingled 
would  be  the  proper  proportion  of  the 
amount  or  value  of  his  goods  to  the  Inter- 
mingled mass.  But,  after  a  patient  consid- 
eration of  the  evidence,  we  are  unable  to 
see  how  it  was  possible  for  the  sheriff,  at  the 
time  he  made  the  levy  in  question,  or  for  the 
creditors  even,  to  have  known,  or  to  have 
ascertained  with  any  degree  of  certainty, 
Just  what  amount  or  value  of  Dreben's  goods 
were  mixed  with  the  others  stated.  That 
they  were  large  In  amount  and  value  is  cer- 
tain. But  the  goods  had,  by  circuitous  way 
and  method,  been  shipped  and  secretly 
placed  in  the  Lewln  stock,  with  the  evident 
purpose,  successfully  effected,  of  destroying 
their  identity,  and  then,  when  called  upon, 
the  parties  thus  designing  and  acting  refused 
to  point  out  or  identify  the  property  upon 
which.  In  every  view,  a  right  of  levy  exist- 
ed. If  Mike  Lewln  in  fact  was  the  owner  of 
part  of  the  stock,  then  was  the  time  to  have 
asserted  It.  The  issue  he  then  made,  and 
the  only  one  in  fact  tendered  by  the  receiver 
on  the  trial,  was,  not  of  an  excessive  levy, 
bat  that  In  fact  no  levy  was  authorized;  that 
the  whole  was  the  property  of  the  Lewlns; 
,  that  no  part  of  the  same  belonged  to  Dreben; 
and  we  think  that  the  Lewlns,  and  those 
claiming  in  their  right,  are  now  in  no  posi- 
tion to  obtain  a  labored  effort  on  the  part  of 
a  court  of  equity  to  determine  niceties  In 
proportion.  In  fact,  we  think  the  evidence 
atUrmatlvely  shows  that,  at  the  time  of  the 
levy  in  question,  the  officer  making  the  levy 
did  not  know,  and  could  not  have  learned, 
the  amount  or  value  of  the  Dreben  goods 
that  had  been  fraudulently  intermingled 
with  others.  We  therefore  think  that  no 
material  error  appears  in  the  charge  of  the 
court,  and  that  the  propositions  made  in  ob- 
jection thereto,  however  sound  in  the  ab- 
stract, are  inapplicable  to  the  circumstances 
of  this  etmn. 


Id  what  we  have  said  no  reference  has 
been  made  to  some  incidental  questions  pre- 
sented. For  Instance,  It  appears  that,  of  the 
Droben  merchandise  from  Ft  Worth  that 
afterwards  found  its  w^y  into  the  Graines- 
ville  stock  as  stated,  about  $1,000  worth  bad 
been  sold,  or,  at  least,  ostensibly  so,  by  Dre- 
ben to  Schlossberg  &  Co.,  at  Henrietta,  which 
was  afterwards,  really  or  colorably,  purchas- 
ed by  Mike  Lewin,  and  placed  and  inter- 
mingled with  the  stock  of  the  Lewln  Dry- 
Goods  Company,  as  stated.  Mike  Lewin  tes- 
tified that  the  Schlossberg  goods  had  been 
principally  sold,  and  were  not  In  stock  at  the 
time  of  the  levy,  and  It  is  insisted  that  there 
was  error  in  instructing  the  Jury  that  if  they 
found  the  sale  to  Schlossberg  &  Co.  was 
fraudulent,  and  that  Lewin  knew  of  such 
fact,  and  that  any  part  of  such  goods  were 
intermingled  as  stated,  and  actually  in  the 
Lewin  Dry-Goods  Company's  stock  at  the 
time,  levy  was  authorized,  etc.  There  was 
evidence  authorizing  the  instruction,  but  it  is 
insisted  that  the  right  of  levy  does  not  ex- 
ist where  an  Immaterial  part  of  the  fraud- 
ulently intermingled  goods  remain  at  the 
time  of  the  levy.  We  ma,v  concede  that  the 
distinction  Is  well  taken,  but,  as  In  case  of 
other  distinctions  disposed  of,  we  think  re- 
versible error  cannot  be  predicated  upon  a 
failure  to  apply  it  In  this  case.  Mike  Lewin 
was  very  indefinite  as  to  kind,  amount,  or 
value  of  the  Schlossberg  goods  that  had  been 
sold  or  that  remained  unsold  after  their  re- 
ception by  the  Lewln  Dry-Groods  Company. 
The  evidence  was  such  as  that  the  Jury  may 
not  have  credited  his  statement  at  all,  and 
the  fact  remained  that  the  entire  stock  lev- 
ied upon  was  Dreben's,  or,  at  least  that 
fraudulently  Intermixed  goods  owned  by 
him,  other  than  those  passing  through  the 
Schlossbergs,  were  then  in  stock.  The  er- 
ror, therefore,  if  any,  In  the  particular  here 
noticed,  became  Immaterial.  It  not  appear- 
ing that  out  of  the  $25,000  or  $30,000  stock 
of  goods  ou  band  the  sheriff  levied  upon 
more  than  was  reasonably  necessary  to  sat- 
isfy the  writs  In  bis  hands,  and  that  the  levy 
was  authorized,  we  affirm  the  Judgment 


BIOHARDSON  et  al.  t.  MEHLBR.1 

(Court  of  Appeals  of  Kentucky.    June  19, 

1901.) 

MUNICIPAL  CORPORATIONS  —  STRBBT  ASSBSS- 
•  MBNT9— VALIDITY  OK  ORDINANCE— REFER- 
ENCE! TO  FLANS  AND  SPBX3IFICATION3— POW- 
ER OF  COUNCIL  TO  CURE  DEFECTS— NOTICE 
OF  INSPECTION— AUTHORITY  OF  ASSISTANT 
ENGINEER  TO  RBCETVE  WORK  —  SPECIAL 
LBOISLATION  RELATING  TO  MUNICIPAL 
GOVERNMENT-ERRONEOUS  APPORTIONMENT 
—FAILURE  OF  ADVERTISEMENT  TO  FIX 
TIME  FOR  COMPLETING  WORK— OBJECTION 
WAIVED. 
1.  Under  Ky.  St.  |  2826,  part  of  charter  of 

cities  of  first  class,  providing  that  "no  public 

■  Reported    by    Edward   W.    Hlnes,    Eaq.,    at    the 
Frankfort  bar,  and  formerly  state  reporter. 
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way  shall  be  •  •  •  constructed  •  •  • 
except  by  ordiDance  recommended  by  the  board 
of  public  works,"  the  exteat  and  characinr  of 
the  improTement  must  be  fixed  by  the  ordi- 
nance. 

2.  An  ordinance  providing  that  the  carriage- 
way of  a  certain  street,  from  the  center  line 
of  one  street  to  the  center  line  of  another 
street,  shall  be  of  a  certain  width,  "nnd  shall 
be  improved  by  grading,  curbing,  and  paving 
with  the  vitrified  brick  or  block  pavement,  with 
corner  stones  at  the  intersections  of  streets 
and  alleys,  and  footway  crossings  across  all  in- 
tersecting streets  and  alleys,  ia  accordance 
with  the  plans  and  specifications  on  file  in  the 
office  of  public  works,"  sufficiently  designates 
the  extent  and  character  of  the  improvement, 
though  the  plans  and  specifications  referred  to 
were  not  in  existence  when  the  ordinance  was 
passed,  and  cannot,  therefore,  be  considered  in 
aid  thereof;  the  ordinance  being  sufficient 
without  reference  to  plans  and  specifications. 

3.  Ky.  St  f  2834,  part  of  charter  of  cities 
of  first  class,  providing  that  "no  error  in  the 
proceedings  of  the  general  council  shall  exempt 
from  payment  after  the  work  has  been  done  as 
required  by  either  the  ordinance  or  contract, 
but  the  general  council,  or  the  courts  in  which 
suits  may  be  pending,  shall  make  all  correc- 
tions, rules,  and  orders  to  do  justice  to  all  par- 
ties concerned,"  does  not  apply  where  an  ordi- 
nance for  the  construction  of  a  street  is  wholly 
void,  as  no  liability  can  arise  unless  the  pro- 
ceedings have  as  a  foundation  an  ordinance 
which  is  at  least  valid  in  part;  and  therefore 
the  mere  approval  by  the  council  of  a  contract 
entered  into  nnder  •  void  ordinance  will  not 
suffice. 

4.  Under  Ky.  St.  }  2887,  providing  that  "the 
board  of  public  works  shall,  by  one  iasertion 
in  one  of  the  daily  newspapers  published  in 
the  city,  give  notice  of  the  time  and  place 
fixed  for  the  inspection  and  reception  of  the 
work  by  the  board  or  its  deputy  or  deputies," 
the  inspection  and  reception  of  the  work,  be- 
ing a  ministerial  act,  may  be  proved  by  parol 
testimony,  like  any  other  fact,  and  it  need  not 
appear  of  record  that  a  day  was  fixed  for  the 
inspection  of  the  work,  or  that  notice  thereof 
was  given;  the  requirement  of  Ky.  St.  S  2804, 
that  all  official  business  of  the  several  boards 
of  the  city  shall  appear  of  record,  while  manda- 
tory as  to  the  boards,  being  directory  merely 
■o  far  as  affects  the  rights  of  others. 

5.  As  the  statute  authorizes  the  "depnty  or 
deputies"  of  the  board  to  receive  or  reject  the 
workj  and  the  chief  engineer  was,  when  elect- 
ed, given  power,  by  order  of  the  board,  to  re- 
ceive or  reject  work  as  agent  of  the  board,  the 
assistant  engineer  appointed  by  the  board  may, 
when  acting  in  place  of  the  chief  officer,  ac- 
cept the  work;  and,  in  any  event,  his  action 
may  be  ratified  by  the  subsequent  action  of  the 
board  approving  the  report  of  inspection  and 
reception  of  the  work. 

6.  Ky.  St.  !  28S8,  providing  thi<t  in  actions 
by  a  city  of  the  first  class  to  enforce  liens  for 
the  cost  of  street  improvements  copies  of  the 
ordinance,  contract,  and  apportionment  shall 
be  prima  facie  evidence  of  every  fact  necessary 
to  enable  plaintiff  to  recover,  relates  to  a  mat- 
ter affecting  municipal  government,  and  is 
therefore  valid,  though  It  is  special  legislation; 
as  Const.  S  156,  providing  for  the  classification 
of  towns  and  cities,  authorlEes  special  legisla- 
tion for  purposes  of  municipal  government. 

7.  A  prima  facie  case  is  made  out  by  copies 
of  the  ordinance,  contract,  and  apportionment, 
though  the  apportionment  be  erroneous,  and 
must  be  corrected. 

8.  The  time  for  the  completion  of  the  work 
should  be  fixed  by  the  advertisement,  and  not 
after  the  contract  has  been  let;  but  the  objec- 
tion that  this  was  not  done  comes  too  late  aft- 
er the  contract  has  been  made  and  approved, 
the  work  done  and  accepted,  and'  the  appor- 
tionment made,  in  the  abaence  of  anything  to 


show  that  defendants  were  prejndiced  by  the 
omission. 

9.  While  an  ordinance  requiring  persons  en- 
gaged in  the  doing  of  public  works  of  original 
construction  to  obtain  a  license  was  unconsti- 
tutional, yet  as  it  does  not  appear  that  the 
ordinance  was  ever  enforced,  or  that  any  one 
was  prevented  thereby  from  bidding,  the  ob- 
jection to  the  assessment  because  of  the  exist- 
ence of  the  ordinance  comee  too  late  after  the 
work  has  been  done  and  accepted,  and  the  ap- 
portionment made. 

Guffy,  J.,  dissenting. 

Appeal  from  circuit  coart,  Jefferson  coon- 
ty,  chancery  division. 

"To  be  officially  reported." 

Action  by  Charles  V.  Mehler  a^nst  Ll»- 
Eie  Richardson  and  another  to  enforce  a  llok 
for  the  cost  of  a  street  Improvement.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

O.  H.  Harrison,  for  appellants.  Bodies. 
Baskin  &  Morancy,  for  appellee.  H.  It.  Ston«, 
for  city  of  Louisville. 

DU  BELLE.  J.  This  Is  an  appeal  from  a 
Judgment  enforcing  a  lien  upon  abutting  lots 
for  improving  the  carriageway  of  Twenty- 
Eighth  street,  between  Kentucky  and  Qreen- 
wood  avenue,  in  Louisville.  The  case  has 
been  so  carefully  prepared,  the  points  relied 
on  80  clearly  presented  and  so  daborately 
briefed,  that  we  regret  that  in  the  limited 
time  afforded  us  It  will  not  be  possible  to 
do  much  more  than  state  the  questions  and 
indicate  the  conclusions  we  hare  reached. 
The  ordinance  provided  that:  "The  carriage- 
way of  Twenty-Eighth  street,  from  the  cen- 
ter line  of  Kentucky  street  to  the  center  line 
of  Greenwood  avenue,  shall  be  thirty-six  (36) 
feet  in  width,  and  shall  be  improved  by 
grading,  curbing,  and  paving  with  the  Tltri- 
fled  brick  or  block  pavement,  with  comer 
stones  at  the  Intersections  of  streets  and 
alleys,  and  footway  crossings  across  all  bi- 
secting streets  and  alleys,  in  accordance  with 
the  plans  and  specifications  on  file  In  the 
office  of  public  works."  It  also  provided  tbat 
the  work  should  be  done  at  the  cost  of  the 
owners  of  ground,  as  provided  by  law. 

The  first  question  presented  is  the  validity 
of  the  ordinance.  The  law  for  the  govern- 
ment of  cities  of  the  first  class  provides  (sec- . 
tion  2826,  Ky.  St.)  that  "no  public  way  shaU 
be  *  *  *  constructed  •  •  •  except 
by  ordinance  recommended  by  the  board  of 
public  works."  This  is  a  legislative  function, 
to  be  performed  by  the  municipal  legislature. 
The  fact  that  It  cannot  be  performed  except 
upon  the  recommendation  of  a  branch  of  the 
executive  department  does  not  render  It  the 
less  legislative  in  Its  character.  After  the 
completion  of  the  work  under  such  an  ordi- 
nance. It  is  provided  (section  2837)  that  be- 
fore the  cost  of  the  improvement  becomes 
a  charge  upon  the  lots  contlgaoua  thereto, 
there  shall  be  an  "Inspection  and  reception 
of  the  work"  by  the  executive  representative 
of  the  city,  at  a  time  and  place  fixed,  and 
of  which  notice  is  required  to   be  given. 
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when  the  owners  of  such  lots  may,  in  per- 
son or  by  agent,  "appear  and  be  heard  as  to 
whether  such  improvements  have  been  made 
in  accordance  with  the  ordinance  authoriz- 
ing the  same  and  the  contract  therefor."  Un- 
der the  oili  charter  of  Louisville,  the  council 
originated  its  own  legislation,  and  the  in- 
spection and  reception  of  the  work  was  per- 
formed by  the  engineer.  Both  proceedings 
were  prerequisites  to  the  creation  of  the 
lien;  but  we  cannot  concur  in  the  contention 
on  behalf  of  the  appellee  that  there  has 
been  a  material  change  in  the  nature  of  the 
power  of  the  council  to  provide  for  such  Im- 
provement under  the  act  for  the  government 
of  cities  of  the  first  class  from  the  power 
exercised  by  that  body  under  the  old  char- 
ter of  the  city  of  Louisville,  or  in  the  char- 
acter of  the  action  formerly  taken  by  the 
engineer,  but  now  done  by  the  board.  The 
new  act  merely  puts  limitations  upon  the 
power  of  the  council,  but  in  no  wise  changes 
tbc  nature  of  the  power.  It  is  still  legisla- 
tive. So,  as  providing  for  the  Improvement 
is  legislative,  it  must  be  performed  by  legis- 
lative act,— that  is,  by  ordinance;  and  the 
ordinance  must  prescribe  the  extent  of  the 
improvement  authorized,  and  the  character 
of  improvement  to  be  made.  This  doctrine 
is  abundantly  supported  by  the  authorities. 
Hydes  v.  Joyes,  4  Bush,  464,  96  Am.  Dec.  311; 
City  of  Henderson  v.  Lambert,  14  Bush,  28; 
Zable  V.  Orphans'  Home,  92  Ky.  90,  17  S.  W. 
212,  13  L.  R.  A.  668.  The  power  to  impose 
the  burden  of  local  improvements,  being  leg- 
islative, cannot  be  delegated.  And,  while  it 
has  been  held  by  this  court  repeatedly  that 
certain  provisions  of  the  constitution  with 
regard  to  taxes  eo  nomine,  and  the  mode  of 
their  assessment,  did  not  apply  to  burdens 
of  this  character,  because  it  was  held  that 
those  provisions  were  not  intended  by  the 
framers  of  the  constitution  to  apply  to  them, 
the  character  of  the  power  remains  un- 
changed, and  the  imposition  of  the  cost  of 
local  Improvements  as  a  charge  upon  prop- 
erty la  none  the  less  an  exercise  of  the  sov- 
ereign power  of  taxation.  Hydes  v.  Joyes, 
4  Bush,  467,  96  Am.  Dec.  311;  Bradley  v. 
McAtee,  7  Bush,  671,  3  Am.  Rep.  309.  The 
extent  and  character  of  the  Improvement 
must  be  fixed  by  legislation.  But  when  we 
come  to  consider  what  degree  of  definition 
and  what  extent  of  detail  in  statement  is 
required  by  this  rule,  the  line  of  demark- 
ation  becomes  more  shadowy.  In  general 
terms  the  doctrine  is  perhaps  as  well  stated 
by  Cbief  Justice  Williams  in  Hydes  ▼.  Joyes, 
supra,  as  in  any  case  to  which  our  attention 
has  been  called.  It  is  there  said:  "The 
amount  of  the  improvement,  as  well  as  its 
kind  and  character,  must  be  ascertained  be- 
fore it  is  done."  And  again:  "It  Is  as  im- 
perative on  the  council  to  ascertain  what 
portion  of  a  square  needs  Improvement, 
when  all  does  not  need  it,  as  It  is  to  ascer- 
tain when  a  whole  square  needs  it;  and 
also  as  Imperative  to  fix  the  character  and 


quality  of  the  work  to  be  done  on  a  part 
as  the  whole  of  a  square.  We  do  not  say 
that,  when  a  portion  or  all  of  a  square  needs 
Improvement,  and  the  council  has  ascertained 
these  facts,  and  designated  the  grade  and 
Idnd  of  Improvement,  In  carrying  out  the 
general  plan  and  outline  of  the  improve- 
ment so  designated  the  engineer  may  not  be 
vested  with  the  power  to  vary,  so  as  to  make 
the  work  practically  subserve  the  purposes  of 
the  general  scope  of  the  ordinance  as  devel- 
opments may  determine;  but  what  we  do 
say  is  that  the  council  must-determine  the 
portion  of  the  street  or  squares,  the  grade 
and  kind  of  pavements,  and  not  authorize 
the  engineer  to  ascertain  and  carry  out  these 
things  without  the  approval  of  the  council 
by  ordinance."  Under  the  general  doctrine 
thus  stated,  we  find  that  ordinances  which 
designated  the  kind  and  character  of  the  work 
to  be  done  by  reference  to  a  general  ordi- 
nance which  prescribed  how  streets  of  that 
character  should  be  constructed  have  been 
uniformly  upheld  (Fehler  v.  Gosnell,  99  Ky. 
380,  35  S.  W.  1125),  the  general  ordinance  In 
such  cases  being  read  Into  the  ordinance 
providing  tor  the  improvement  So,  too.  it 
has  been  held  sufficient  to  refer  to  the  or- 
dinance,, "even  to  an  Identified  unofficial  pa- 
per, for  the  details  of  the  kind  and  amount 
of  materials  and  labor  to  be  used  In  the  con- 
struction of  the  Improvement;  but  In  all 
such  cases  the  ordinance  or  writing  referred 
to  as  setting  out  in  detail  the  character, 
kind,  and  amount  of  material  and  labor  to 
be  used  In  the  improvement  is  to  be  taken 
and  construed  as  If  it  was  part  and  parcel  of 
the  ordinance  containing  the  reference."  De- 
laney  v.  Bowman,  MSS.  opinion,  Jan.  29, 
1875;  Burnett's  Code,  p.  543.  See,  also,  An- 
derson T.  City  of  Mayfleld,  98  Ky.  230,  19 
S.  W.  598;  Nunes  v.  Wellisch.  12  Bnsh,  303. 
The  ordinance  under  consideration  is  amply 
sufficient  to  designate  the  extent  of  the  Im- 
provement. It  In  general  terms  designates 
the  character  of  the  improvement  which  is 
to  be  by  gn^adlng,  curbing,  and  paving  with 
the  vitrified  brick  or  block  pavement,  with 
comer  stones  at  the  intersections  of  streets 
and  alleys,  and  footway  crossings  across  all 
Intersecting  streets  and  alleys. 

It  Is  most  earnestly  contended  by  appel- 
lants that  as  the  ordinance  provides  that  the 
improvement  shall  be  made  "In  accordance 
with  the  plans  and  specifications  on  file  in 
the  office  of  the  board  of  public  works,"  and 
as  it  Is  conceded,  or  is  at  least  highly  proba- 
ble from  the  evidence,  that  at  the  date  of 
the  adoption  of  the  ordinance  there  were  no 
plans  and  specifications  of  the  Improvement 
of  the  part  of  Twenty-Eighth  street  desig- 
nated on  file  in  the  office  of  the  board,  the 
ordinance  is  absolutely  void  for  uncertainty; 
or,  if  it  be  taken  as  referring  to  plans  and 
specifications  thereafter  to  be  prepared  and 
ffied  by  the  board  In  its  office,  that  it  Is  void 
as  a  delegation  of  legislative  authority  to 
a  ministerial  board,  under  the  doctrine  laid 
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down  In  Hydes  r.  Joyea,  snpra;  Zable  v. 
Orphans'  Home,  92  Ky.  89,  17  S.  W.  212, 
13  L.  R.  A.  66S.  Tbere  is  mucli  force  In  these 
contentions,  and  It  must  be  conceded  that  the 
ordinance  In  question  Is  dangerously  near 
the  line.  We  are  clearly  of  opinion  that  the 
ordinance  cannot  be  construed  as  referring 
to  those  "complete  drawings  and  specifica- 
tions of  said  work"  which,  by  section  2^9, 
It  Is  the  duty  of  the  board  to  prepare  before 
It  advertises  for  bids.  That  section  provides: 
"Whenever  said  board  shall  order  any  work 
to  be  done  which,  either  by  order  of  said 
board  or  according  to  law.  Is  to  be  perform- 
ed by  independent  contract,  said  board  shall 
prepare  and  place  on  fUe  In  the  oflSce  of  said 
department  complete  drawings  and  speciflca- 
Uons  of  said  work."  This  seems  to  us  clear- 
ly to  look  to  the  preparation  of  drawings  and 
specifications  giving  complete  details,  with 
drawings  of  the  work  as  It  Is  to  appear  when 
completed,  and  estimates  the  amount  of  the 
various  kinds  of  work  to  be  done  and  mate- 
rial to  be  employed  In  Its  completion,  and  to 
the  preparation  of  such  drawings,  etc.,  after 
the  work  is  ordered  to  be  done  by  Independ- 
ent contract,  and  before  the  advertisement 
for  bids.  The  plans  referred  to  in  this  sec- 
tion are  not  required  to  be  made  before  the 
Improvement  Is  determined  upon  by  the  coon- 
ell,  and  cannot  be  construed  to  be  referred 
to  In  the  ordinance.  They  are  the  complete 
working  drawings,  specifications,  and  details 
upon  which  the  bidders  base  their  estimates 
and  bids,  and  must,  therefore,  under  the  sec- 
tion, be  In  the  office,  and  notice  be  given  of 
their  existence  there,  before  the  advertise- 
ment and  the  allotting  of  the  contract. 
These  are  the  plans  and  specifications  re- 
ferred to  in  section  2830,  which  the  board 
Is,  by  the  statute,  authorized  to  alter  and 
modify;  that  section  appearing  to  refer  to 
matters  of  detail  executive  in  their  nature, 
the  necessity  for  which  may  arise  in  the 
course  of  the  execution  of  the  work,  and 
which,  as  the  statute  (section  2825)  gives  the 
board  exclusive  control  over  the  construction 
of  the  streets,  may  properly  be  left  to  the 
executive  discretion  of  the  executive  board. 
It  follows,  therefore,  that  as  drawings  and 
documents  which  did  not  exist  cannot  be 
held  to  be  part  of  an  ordinance  because 
referred  to  therein,  the  drawings  and  specifi- 
cations made  subsequent  to  the  passage  of 
the  ordinance  cannot  be  considered  la  aid  of 
its  terms. 

Nor  are  we  able  to  concur  in  the  conten- 
tion that  the  subsequent  approval  of  the  con- 
tract by  the  council  is  such  legislative  action 
upon  the  plans  and  specifications  prepared 
subsequently  to  the  enactment  as  to  write 
them  In  the  ordinance;  or  that,  if  the  or- 
dinance is  void,  it  is  within  the  curative 
power  of  the  court,  under  section  2834,  by 
which  It  is  provided:  "No  error  in  the  pro- 
ceedings of  the  general  council  shall  ex- 
empt from  payment  after  the  work  has  been 
done  as  required  by  either  the  ordinance  or 


contract;    bnt  tb«  general  council,  or  the 

courts  in  which  suits  may  be  pending,  sball 
make  all  corrections,  rules,  and  orders  to 
do  Justice  to  all  parties  concerned."  Being 
legislative  action,  the  ordinance  must,  if  de- 
fective, be  remedied  by  legislative  action; 
and  the  statute  distinctly  provides  (section 
2777)  that  "no  ordinance  shall  be  altered  or 
amended  in  any  way,  except  by  repealing  it." 
Tlierefore,  if  the  ordinance  was  void,  the 
mere  approval  by  the  council  of  a  contract 
entered  into  under  it  would  not  suffice.  And 
we  think  the  powers  conferred  by  section 
2834  uptHi  the  court  are,  in  substance,  tbe 
same  as  those  possessed  by  the  council,— 
that  is,  to  rectify  such  errors  as  the  council 
might  have  rectified,— and  do  not  extend  to 
validating  a  void  ordinance,  which  can  only 
be  done  by  Its  repeal  and  re-enactm«it. 
The  correct  doctrine  seems  to  be  that  the 
liability  for  such  Improvements  must,  under 
the  statute,  be  created  by  legislative  action 
of  the  council,  and  that  legislation  must  be 
valid  at  least  In  part,  or  no  liability  can 
arise.  If  the  foundation  is  a  nullity,  none 
of  the  subsequent  proceedings  can  be  validat- 
ed. If  the  ordinance  be  wholly  void.  It  can- 
not be  authority  for  a  valid  contract,  for 
there  Is  no  authority  to  make  the  contract 
except  the  ordinance.  By  such  an  ordinance 
there  Is  created  an  obligation  to  pay  for  a 
service  for  which  there  Is  no  common-law 
liability.  Whltefield  v.  Hippie  (Ky.)  12  S. 
W.  150.  It  could  not  be  created  except  for 
the  statute.  It  must  be  created  in  con- 
formity thereto.  The  statute  (section  2826) 
requires  that  the  construction  of  streets  shall 
be  done  by  ordinance.  It  forbids  that  it  shall 
be  done  except  by  ordinance.  But,  If  the 
ordinance  be  valid,  wholly  or  In  part,  the 
subsequent  proceedings  may  be  corrected  by 
the  council,  or  by  the  courts  U  the  council 
falls  to  do  so,  provided  the  work  has  been 
done  as  required  by  either  the  ordinance  or 
contract.  This  doctrine  is  supported  by  the 
argument  In  the  cases  of  Hydes  t.  Joyes, 
supra;  Murphy  v.  City  of  Louisville,  9  Bush, 
194;  Murray  v.  Tucker,  10  Bush,  240; 
Worthington  v.  Caty  of  Covington,  82  Ky. 
268.  The  question,  therefore,  is  narrowed 
to  this:  Is  the  ordinance  sufilcient  without 
reference  to  plans  and  specifications?  Up- 
on this  question  the  members  of  the  court  are 
not  In  entire  accord.  But  a  majority  of  the 
court  have  reached  the  conclusion  that  the 
designation  of  the  character  of  the  work 
In  the  body  of  the  ordinance  Is  sufQclent 
The  general  nature  of  the  work  Is  imdoubt- 
edly  prescribed  by  the  provision  that  it  is 
to  be  by  grading,  curbing,  and  paving  with 
vitrified  bricli  or  block  pavement.  And, 
while  there  are  many  different  Idnds  of  vitri- 
fied brick,  and  possibly  a  greater  number  of 
ways  of  laying  a  pavement,  the  general  ns- 
tiu:e  of  the  pavement  Is  the  same  In  all,  and 
so  known  to  be  to  those  who  are  familiar 
with  such  Improvements.  We  are  the  more 
willing  to  concur  In  this  view  for  the  reason 
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that  the  statute  requliea  complete  plans  and 
apeclficatlons  of  the  work  to  be  filed  in  the 
office  of  the  board  of  public  works  for  the  In- 
spection of  the  bidders  before  the  advertise- 
ment and  letting;  so  that  no  harm  can  come 
to  the  citizens  by  reason  of  the  bidders  being 
kept  in  Ignorance  of  details;  and  further  re- 
quires that  it  la  not  until  after  the  drawings 
and  speclflcations  are  complete  that  the  con- 
tract with  reference  to  them  is  entered  into. 
Tbia  conclusion  is  supported  by  the  opinion 
of  Judge  Hazelrigg  in  Board  t.  Murqiy,  99 
Ky.  425,  36  S.  W.  180. 

The  next  question  is  as  to  the  sufficiency 
at  the  record  of  inspection  and  reception  of 
the  work.  Section  2837,  Ky.  St.,  provides 
that:  "When  improvements  in  public  ways 
have  been  made,  •  •  *  the  board  of  puf*- 
lic  works  shall,  by  one  insertion  In  one  of  the 
dally  newspapers  published  in  the  city,  give 
notice  of  the  time  and  place  fixed  for  the 
Inspection  and  reception  of  the  work  by  the 
board,  or  its  deputy  or  deputies,  and  such 
owners,  their  agents  and  representaitves, 
may  appear  and  be  heard  as  to  whether  such 
Improvements  have  been  made  in  accordance 
with  the  ordinance  authorizing  the  same, 
and  the  contract  therefor."  It  is  claimed 
that,  as  the  acceptance  of  the  work  provided 
for  in  the  section  quoted  is,  in  the  absence 
of  fraud  or  coUnsion,  conclusive  upon  the 
property  owners  after  the  Improvement  has 
been  made  in  accordance  with  the  ordinance 
and  the  contract,  the  board  is  thereby  creat- 
ed into  a  kind  of  tribunal  of  limited  jurisdic- 
tion, and  that  the  facta  necessary  to  author- 
ize its  jurisdiction  must  appear  in  its  record; 
that  the  statute  (section  2804)  provides  that 
"all  official  business  of  the  several  boards 
shall  be  transacted  at  the  offices  thereof,  and 
a  continuous  indexed  record  or  minute  shall 
be  kept  at  such  offices  respectively  of  snch 
business,"  and  requires  further  that  each 
board  shall  cause  a  full  journal  of  Its  pro- 
ceedings to  be  kept;  and  that  from  this  it 
follows  that,  as  It  was  by  appellants  shown 
that  there  was  no  entry  In  the  records  of  the 
board  of  public  works  showing  the  fixing  of 
a  day  for  the  inspection  of  the  work  done  un- 
der this  ordinance,  or  the  selection  of  a 
newspaper  in  which  notice  should  be  given, 
or  the  direction  that  such  notice  should  be 
advertised,  the  board  had  no  jurisdiction  to 
act  by  inspecting  and  accepting  the  work. 
We  do  not  think  this  contention  can  be  sus- 
tained. It  is  not  contended  that  the  notice 
fixing  the  time  and  place  for  the  inspection 
and  rec^tioo  of  the  w<Hrk  was  not  in  fact 
published  In  such  a  paper  as  the  law  re- 
quires, or  that  the  acting  chief  engineer  of 
the  city  did  not  then  and  there  appear,  and 
on  behalf  of  the  board  inspect  and  receire 
the  work,  as  completed  in  accordance  with 
the  ordinance  and  contract.  On  the  con- 
trary, the  record  of  the  board  relied  on  shows 
a  recital  in  the  order  for  the  apportionment 
that  these  things  had  been  done,  as  does  also 
the  certified  copy  of  the  engineer's  report 
C3  S.W.— 61 


We  do  not  think  the  authorities  relied  on, 
and  which  are  for  the  most  part  cases  where 
the  record  of  legislative  bodies  was  in  ques- 
tion, apply  to  this  case.  The  board  is  min- 
isterial and  executive  in  Its  nature,  and, 
while  the  Inspection  of  work  and  the  deter- 
mination whether  it  has  been  done  in  com- 
pliance with  the  contract  may  seem  to  par- 
take of  the  nature  of  judicial  action,  it  is  not 
more  so  than  many  other  acts  which  are 
considered  to  be  purely  ministerial;  as,  for 
example,  the  reception  of  goods  under  con- 
tract by  the  agent  of  one  of  the  contracting 
parties.  The  board,  it  is  true,  is  required  to 
keep  record  of  its  proceedings;  but,  while 
that  provision  might  be  considered  manda- 
tory as  to  the  board,  we  think  it  directory 
in  so  far  as  the  rights  of  others  are  con- 
cerned. The  inspection  and  reception  of  the 
work  is  a  ministerial  act,  and  may  be  proved 
like  any  other  fact.  The  same  ruling  would 
seem  to  apply  as  applies  to  acts  of  corpora- 
tions. DHL  Mun.  Corp.  {  300.  The  board 
was  authorized  to  inspect  and  receive  work 
by  deputy  or  deputies.  The  record  disclos- 
es that  it  authorised  the  chief  engineer,  as 
agent  of  the  board,  to  receive  or  reject  the 
work.  It  appears  that  the  chief  engineer, 
when  elected,  was,  by  order  of  the  board, 
given  "power,  as  agent  of  the  board  of  pub- 
lic works,  to  receive  or  reject  work,"  and  it 
is  contended  that.  If  the  "agent"  can  be  con- 
strued to  be  "deputy"  under  the  statute,  it 
gave  no  authority  to  an  assistant  engineer 
to  so  accept  work  as  the  agent  of  the  agent 
appointed.  The  majority  of  the  court  are 
of  opinion  that,  the  act  being  ministerial, 
and  the  statute  authorizing  it  to  be  done  by 
deputy  or  deputies,  it  may  be  performed  by  a 
subordinate  agent  appointed  by  the  board 
while  acting  in  the  place  of  the  chief  officer, 
and,  at  all  events,  such  action  may  be  rati- 
fied by  the  subsequent  action  of  the  board 
approving  the  report  of  Inspection  and  re- 
ception of  the  work.  Barrett  v.  Stone  Co. 
(Ky.)  52  S.  W.  947. 

The  next  question  presented  Is  upon  the 
constitutionality  of  section  2838.  That  sec- 
tion provides:  "In  all  actions  to  enforce 
liens,  a  copy  of  the  ordinance  authorizing 
the  improvements  or  work,  a  copy  of  the 
contract  therefor,  and  a  copy  of  the  appor- 
tionment—eacb  attested  by  the  comptroller- 
shall  be  prima  facie  evidence  of  the  dne 
Itassage,  approval,  and  publication  of  the 
ordinance,  of  the  due  execution  and  approval 
of  the  contract,  and  shall  also  be  prima  facie 
evidence  of  every  other  fact  necessary  to  be 
established  by  the  plaintlfF  in  such  actions 
to  entttie  him  to  the  relief  authorized  to  be 
given  in  this  act"  This  is  the  part  of  the 
section  the  constitutionality  of  which  Is  as- 
sailed as  being  in  violation  of  section  68 
of  the  constituti(m,  which  provides:  "The 
general  assembly  shall  not  pass  local  or  spe- 
cial '  acts  concerning  any  'of  the  following 
subjects,  or  for  any  of  the  f(dlowing  pur- 
poses, namely:    (1)  To  regulate  the  laris- 
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diction,  or  tbe  practice,  of  the  circuits  of 
the  courts  of  Justice.  •  •  •  (22)  To  au- 
thorize the  creation,  extension,  enforcement, 
impairment  or  release  of  liens."  This  stat- 
ute is  also  objected  to  as  being  In  conflict 
with  the  sentence  of  section  60  of  the  con- 
stitution which  provides:  "No  law  shall 
be  enacted  granting  powers  or  privileges  in 
any  case  where  the  granting  of  such  powers 
or  privileges  shall  have  been  provided  for 
by  a  general  law,  nor  where  the  courts  have 
Jurisdiction  to  grant  the  same  or  give  the 
relief  aslced  for."  It  is  urged  that  the  stat- 
ute is  a  local,  special  act,  because  it  provides 
a  special  rule  of  evidence  applicable  only  to 
a  specified  class  of  actions,  and  to  those  only 
when  they  arise  in  cities  of  the  first  class; 
that,  but  for  this  provision,  the  ordinary 
practice  would  be  to  require  the  plaintiff 
in  such  suit,  where  the  averments  of  his  pe- 
tition were  denied,  to  produce  competent, 
legal,  and  sufllcient  evidence  to  sustain  his 
allegations.  And,  further,  it  is  Insisted  that 
it  gives  to  the  contractor  In  such  cases  the 
privilege  of  obtaining  the  relief  sought  upon 
the  production  of  evidence  which  would  be 
Insufficient  in  other  cases,  and  that,  too,  in 
a  case  where  the  courts  have  Jurisdiction 
to  give  the  relief  aslced  for,  if  the  evidence 
required  in  other  cases  were  produced.  The 
cases  cited  from  tbe  Pennsylvania  court- 
City  of  Philadelphia  v.  Haddington  M.  B. 
Ohurch,  115  Pa.  291,  8  AtL  241;  Ayars  v. 
Westfleld,  122  Pa.  268,  16  Atl.  366,  2  L.  B. 
A.  577;  Engle'B  Appeal,  137  Pa.  494,  21  Atl. 
74— would  seem  to  support  appellants'  con- 
tention. In  considering  the  question  present- 
ed, all  those  parts  of  the  constitution  which 
relate  to  this  matter  must  be  considered  to- 
gether, and  it  must  be  borne  In  mind  that 
section  156,  with  regard  to  municipalities, 
is  an  exception  to  section  68.  That  section 
provides  that:  "The  cities  and  towns  of  the 
commonwealth,  for  the  purposes  of  their  or- 
ganization and  government,  shall  be  divid- 
ed Into  six  classes.  The  organization  and 
powers  of  each  class  shall  be  defined  and 
provided  for  by  general  laws,  so  that  all 
municipal  corporations  of  the  same  class 
shall  possess  the  same  powers  and  be  subject 
to  the  same  restrictions."  The  Pennsylvania 
cases  seem  to  hold  that  the  classification 
of  cities  authorized  by  the  constitution  of 
that  state  is  confined  to  legislation  for  pur- 
poses of  municipal  government  only,  and 
that  legislation  relating  to  matters  not  under 
municipal  control,  or  affecting  the  municipal 
government,  is  unconstitutionaL  This  doc- 
trine has  been  recognized  by  this  court  in 
the  case  of  City  of  Louisville  v.  Kuntz,  47 
S.  W.  692,  and  been  applied  to  the  six- 
months  statute  of  limitations  provided  In  the 
act  for  the  government  of  cities  of  the  first 
class,  applicable  to  actions  against  the  city 
for  damages  for  Injuries  to  persons  or  prop- 
erty, which  was  "held  to  be  in  violation  of 
the  clause  of  section  59  of  the  constitution 
providing  against  local  or  special  acts  "to 


regulate  tbe  limitation  of  dvO  or  criminal 
causes."  Assuming  that  the  doctrine,  aa 
broadly  stated  in  tbe  Pennsylvania  cases 
and  recognized  in  the  Kuntz  Case,  is  the  cor- 
rect doctrine,  the  question  Is  whether  the 
present  statute  Is  sustainable  as  relating  to 
matters  under  municipal  control  or  atCecting 
the  municipal  government.  It  may  be  said 
that  it  is  easy  to  see  that  an  act  which  iho- 
vldes  a  special  statute  of  limitations  for  ac- 
tions against  cities  of  a  designated  class,  or 
even  pf  the  classes  provided  for,  does  not 
In  any  way  affect  municipal  government,  or 
relate  to  matters  properly  under  municipal 
control.  On  the  other  hand,  It  ia  equally 
easy  to  see  that  provisions  for  the  improve- 
ment of  the  streets  of  a  municipality  do 
relate  to  municipal  government,  whether  the 
improvement  Is  done  at  the  expense  of  the 
municipality  or  at  the  expense  of  the  abut- 
ting property.  So  the  power  to  make  tbe 
provision  for  payment  for  such  Improvement 
would  seem  also  to  be  properly  within  the 
powers  of  the  municipal  government.  And 
this  power  of  providing  for  payment  by  the 
municipality,  or  out  of  the  abutting  prop- 
erty, seems  to  us.  In  case  the  cost  of  con- 
struction Is  to  be  made  a  charge  upon  the 
property,  to  necessarily  include  the  power 
of  providing  means  whereby  such  a  charge 
may  be  created,  shown,  and  enforced.  If 
the  municipality,  In  the  exercise  of  govern- 
mental powers,  can  make  the  cost  of  con- 
struction of  a  public  way  a  charge  upon  ad- 
jacent property,  it  must  do  so  by  creating 
a  lien;  and,  if  the  governmental  power  ex- 
tends that  far,  we  see  no  reason  why  it  may 
not  extend  to  making  provision  for  the  time 
and  manner  in  which  the  lien  shall  attach, 
the  mode  in  which  it  may  be  shown  to  exist, 
and  the  means  of  its  enforcement.  The  ar- 
gument that  the  right  to  prescribe  the  means 
by  which  the  existence  of  a  lien  for  street 
improvements  may  be  shown  Is  not  within 
the  grant  of  section  166  of  the  constitution 
seems  to  us  to  be  equally  applicable  to  tbe 
right  to  prescribe  for  the  creation  of  such 
lien,  and,  if  sustained,  would  utterly  destroy 
the  power  of  the  municipalities  to  make  such 
Improvements  a  charge  upon  the  property 
supposed  to  be  benefited  thereby.  This  we 
cannot  conceive  to  have  been  the  Intention 
of  the  framers  of  the  constitution,  and,  while 
we  concur  in  the  general  statement  of  the 
doctrine  in  the  Pennsylvania  cases,  we  are 
unable  to  concur  in  its  application. 

It  Is  urged  In  tbe  same  connection  that, 
even  If  the  statute  Is  held  constitutional, 
and  certified  copies  of  the  ordinance,  con- 
tract, and  apportionment  are  prima  facie 
evidence  of  every  fact  necessary  to  enable 
plaintiff  to  recover,  still  the  apportionment 
was  erroneous,  and  a  link  In  the  chain  was 
thereby  broken,  which  destroys  the  whole 
chain;  that  the  statute  gives  no  effect,  as 
prima  fade  evidence,  to  oertified  copies  of 
any  one  or  two  of  the  three  things  specified 
in  tbe  statute  In  the  absence  of  tbe  other. 
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and  that,  If  one  is  misslngr  or  defective,  the 
whole  chain  falls.  We  do  not  think  the 
statute  was  Intended  to  produce  such  an 
effect,  nor  bare  we  ever  so  applied  It.  On 
the  contrary,  in  numerous  cases— among 
them  the  case  of  Fehler  v.  Qosnell,  supra— 
we  have  sustained  the  prima  facie  case  made 
out  by  the  contractor  by  filing  certified  cop- 
ies of  the  three  papers,  though  we  directed 
the  apportionment  to  be  corrected.  It  is  not 
at  all  as  if  no  copy  of  the  apportionment 
was  filed,  or  no  apportionment  made.  An 
apportionment  was  made,  though  for  a  great- 
er amount  by  10  per  cent,  than  was  proper 
under  the  circumstances,  and  was  available 
to  make  out  the  prima  fade  case  provided 
for  by  the  statute,  although  subsequently 
corrected  by  the  court.  The  defect  In  the 
apportionment  had  merely  the  effect  to  stop 
costs  and  Interest  until  It  was  corrected. 

The  next  objection  Is  made  upon  the 
ground  that  the  advertisement  did  not  fix 
the  time  for  the  completion  of  the  work. 
It  is  argued  that  the  time  for  the  comple- 
tion of  the  work  was  not  fixed  until  after 
the  advertisement  had  been  liad,  and  the 
letting  made;  and  it  is  Insisted  that  this 
was  very  prejudicial  to  the  Interests  of  the 
pro{>erty  holder,  as  affording  an  opportunity 
to  prevent  proper  competition  by  putting  it 
in  the  power  of  the  board  to  make  the  time 
easy  to  persons  In  favor  with  that  body,  or 
difficult  to  bidders  who  were  obnoxious  to 
it.  These  objections  seem  to  be  well  found- 
ed. The  bidding  ought  to  be  under  circum- 
Btaoces  which  would  give  to  every  pros- 
pective bidder  equal  advantages  in  estimat- 
ing the  cost  of  completing  the  contract;  and 
the  time  within  which  it  is  required  to  be 
completed  is,  In  our  Judgment  quite  mate- 
rial In  making  such  estimates.  But  we  are 
of  opinion  that  these  objections  come  too 
late  after  the  contract  has  been  made  and 
approved,  the  work  done  and  accepted,  and 
the  apportionment  made,  as  It  is  not  shown 
that  appellants  were  thereby  prejudiced. 
Barrett  v.  Stone  Co.  (Ky.)  62  S.  W.  847; 
Dumesnll  v.  Stone  Oo.  (Ky.)  68  S.  W.  371. 

Objection  is  made  upon  the  ground  of  the 
unconstitutional  license  ordinance,  which,  it 
is  insisted,  must  have  had  a  prejudicial 
effect  upon  persons  desiring  to  bid  upon  the 
work.  That  ordinance  was  adopted  In  1896, 
and  required  all  persons  engaged  In  the 
doing  of  public  works  of  original  construc- 
tion, etc.,  to  first  take  out  a  license  there- 
for, for  which  a  i>ayment  of  $100  was  re- 
quired. The  license  fees  were  luyable  in 
advance  Into  the  sinking  fund,  and  any  one 
engaging  in  such  work  without  first  taking 
out  the  license  required  was  subject  to  a 
fine  of  from  $5  to  |20  per  day,  each  day's 
work  being  regarded  as  a  separate  offense. 
2  Biennial  Comp.  Ord.  p.  134.  In  Flgg  v. 
Thompson  (Ky.)  49  S.  W.  202.  It  was  held 
that  the  ordinance  was  unconstitutional, 
and  against  public  policy,  as  tending  to 
limit  the  number  of  bidders  for  such  work. 


and  to  Increase  the  cost  of  street  improve- 
ment to  the  lot  owners.  We  are  of  opinion 
that  this  objection  also  comes  too  late.  It 
does  not  appear  that  the  ordinance  was  ever 
enforced,  or  that  any  one  was  prevented 
from  bidding  by  the  ordinance  ia  this  case. 
Fehler  v.  GosneU  (Ky.)  35  S.  W.  1125.  For 
the  reasons  given,  the  Judgment  is  affirmed. 

GUFFT,  X  I  dissent  from  the  opinion 
rendered  in  this  case  for  several  reasons, 
among  which  I  mention  the  following:  My 
opinion  Is  that  the  ordinance  which,  it  Is  al- 
leged, authorized  the  improvements  for 
which  the  property  of  the  appellants  was 
adjudged  to  be  sold,  was  utterly  void.  This 
being  true,  there  can  be  no  valid  contract 
made  or  entered  into  for  such  improve- 
ments, and  no  lien  could  be  created  iipon 
the  property  of  the  appellants  for  the  Im- 
provements in  question.  The  act  of  the 
legislature  which  attempts  to  authorize  such 
Improvements  as  those  in  question  to  be 
made  at  the  cost  of  the  property  owners  Is 
In  violation  of  section  171  of  the  constitu- 
tion of  this  state.  It  Is  too  clear  for  argu- 
ment that  the  burden  imposed  by  the  law 
In  question  is  a  tax.  It  is  manifestly  for 
the  benefit  of  the  public,  and  hence  it  must 
be  true  that  it  should  be  levied  upon  all 
the  property  within  the  territorial  limits  of 
the  city  authority  levying  the  same.  The 
act  In  question  is  also  in  violation  of  sec- 
tion 18  of  the  constitution  and  section  242. 
Section  IS  provides  that  no  man's  property 
Bhall  be  taken  or  applied  to  public  use  with- 
out the  consent  of  his  representatives,  and 
without  Just  compensation  being  previously 
made  to  him.  Section  242  provides  that 
municipal  and  other  corporations  and  Indi- 
viduals invested  with  the  privilege  of  tak- 
ing private  property  for  public  Use  shall 
make  Just  comi)en8atlon,  etc.  It  Is  perfect- 
ly manifest  that  the  street  Improvements  In 
question  are  made  for  the  benefit  of  the 
public  use,  and  the  public  has  the  same 
right  to  enjoy  and  use  the  same  that  the 
property  owner  has,  and  it  therefore  fol- 
lows that  requiring  the  property  owner  to 
pay  the  expense  of  the  Improvements  in 
question  is  in  violation  of  the  several  sec- 
tions of  the  constitution  supra.  The  stat- 
ute Is  also  in  violation  of  the  federal  con- 
stitution, which  provides  that  no  person 
shall  be  deprived  of  his  property  without 
due  process  of  law.  Section  2838,  Ky.  St, 
is  also  In  confilct  with  subsection  22  of  sec- 
tion 69  of  the  constitution.  The  said  sub- 
section forbids  the  legislature  by  special 
act  to  authorize  the  creation,  extension,  and 
enforcement  Impairment  or  release  of 
liens.  It  win  be  seen  from  the  statute  in 
question  that  It  provides  for  the  creation 
of  liens  in  the  city  of  Louisville  in  regard 
to  street  improvements,  and  provides  what 
shall  be  evidence  of  the  acts  necessary  to 
create  such  liens,  while  no  such  provisions 
are  made  in  respect  to  the  creation  of  other 
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Hens  in  enj  other  part  of  the  state,  nor  a> 
to  other  Hens  In  the  city.  The  statute  Is 
also  In  conflict  with  subsection  1  of  section 
58,  which  prohibits  the  legislature  from 
regulating  the  practice  or  Jurisdiction  of 
courts  of  Justice,  and  the  statute  in  question 
provides  a  rule  of  evidence  in  respect  to 
street  improvements  that  is  not  made  appli- 
cable to  any  other  controversy.  In  my 
opinion,  the  object  of  the  present  constitu- 
tion was  to  give  complete  and  equal  pro- 
tection to  all  the  citizens  of  the  common- 
wealth, and  any  law  which  requires  the 
citizen  of  any  town  or  district  to  pay  for 
public  improvements  is  in  violation  of  the 
constitution,  and  contrary  to  natural  Jus- 
tice; that  it  is  substantially  taking  private 
property  for  public  use  without  any  com- 
pensation. If  the  streets  and  sidewalks 
are  necessary  for  the  public,  the  whole 
public  should  pay  for  the  same.  If  they 
are  not  for  public  purposes,  there  is  no  ex- 
cuse at  all  for  making  the  same.  Many 
other  reasons  might  be  given  showing  the 
illegality  and  injustice  of  the  so-called  statr 
utes  under  which  these  oppressive  burdens 
are  ^iforced;  but,  Inasmuch  as  the  same 
would  not  affect  the  majority  opinion  In 
this  case,  I  deem  it  unnecessary  to  specify 
the  same.  I  most  earnestly  and  respect- 
fully dissent  from  the  opinion  rendered  in 
this  case.  It  Is  a  well-settled  role  of  law 
that  a  party  seeking  the  enforcement  of  a 
statutory  right  or  remedy  must  pursue  the 
statute  strictly,  or  at  least  substantially.  It 
seems  to  me  that  the  statute  itself  has  been 
almost  totally  disregarded  in  this  case.  It 
seems  clear  to  me  that  the  Judgment  ap- 
pealed from  should  be  reversed,  with  direc- 
cions  to  the  court  below  to  dismiss  the 
petition. 


BARFIELD  et  al.  t.  GLEASON  et  at. 
KIMBERGEB  ct  al.  v.  BITZBR  et  al.t 
(Court  of  Apt>eals  of  Kentucky.    June  22, 
1901.) 
BTRBffTS  —  CONSTRUCTION  —  ASSESSMBNTa  — 
CONSTITUTlONALITY-SPOLIATION-DUll  PRO- 
CESS    OP     LAW  —  BENEFITS  —  PRHLIMINART 
HEARING— ORADE-CHANGEi-INJURY  —  COM- 
PENSATION—CITY   EXBCUTIVH    BOARD— PA8- 
6AQE    OF    ORDINANCE!— TIME— RECORD— CON- 
TRADICTION—REPAIRS— COST  —  BID  —  INCLU- 
SION—PRIMA  FACIE  CASE— NECESSITY  OF  IM- 
PROVEMENT —  RELEASE  OF  CONTRACTOR  — 
APPELLATE  JURISDICTION. 

1.  The  mere  grading  of  a  dirt  road  so  as  to 
form  a  crown,  and  to  leave  depressions  at  the 
sides  for  surface  drainage,  and  the  leveling  of 
incqnalities,  does  not  constitute  a  street  con- 
struction. 

2.  Ky.  St.  i  2838,  providing  for  the  original 
construction  of  streets  in  cities  of  the  first 
class  at  the  exclusive  cost  of  the  owners  of 
abutting  property  according  to  area,  is  not  nn- 
ConstitntioDal. 

3.  A  street  assessment  will  not  be  held  to  be 
an   arbitrary   and    unconstitutional   taking   of 
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property  merely  because  tbe  benefits  from  the 
street  are  not  commensurate  with  the  cost,  as 
the  legislature  has  a  large  discretion  in  defia- 
ing  the  property  deemed  to  be  specially  bene- 
fited, aad  the  courts  will  not  interfere,  except 
upon  a  showing  of  fact  bo  conclusive  as  amply 
to  justify  their  interference. 

4.  The  fact  that  a  state  statute  providing 
for  the  original  construction  of  'streets  at  the 
exclusive  cost  of  the  owners  of  abutting  prop- 
erty according  to  area  makes  no  provinon  for 
a  preliminary  hearing  as  to  the  extent  of  spe- 
cial benefits  to  each  piece  of  property  resulting 
from  the  improvement  does  not  render  it  vio- 
lative of  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States. 

5.  Under  Const  i  242,  providing  that  '^n- 
nicipal  and  other  corporatirais,  and  Individnals 
invested  with  the  privilege  of  taking  private 
property  for  pabilc  uses,  shall  make  just  com- 
pensation for  property  taken.  Injured  or  de- 
stroyed by  them;  which  compensation  shall  be 
paid  before  such  taking,  or  paid  or  secnred,  at 
the  election  of  such  corporation  or  individual, 
before  such  Injury  or  destruction," — an  ordi- 
nance for  a  street  Improvement  is  not  void 
because  it  fails  to  provide  for  compensation  for 
the  injury  to  abutting  property  from  the  exca- 
vations necessary  to  be  made  to  conform  the 
street  to  the  grade  theretofore  fixed  by  the 
city  conncii,  as  a  statute  or  ordinance  which 
results  in  injury  to  property  is  not  unconstitn- 
tional  because  it  fails  to  provide  for  compensa- 
tion to  be  made  for  the  injury  before  it  is 
done. 

6.  Though  the  change  in  the  grade  was  un- 
necessary, and  might  have  been  prevented  by 
injunction,  and  though  the  excavations  neces- 
sary to  conform  to  the  grade  might  have  been 
prevented  until  compensation  had  been  provided 
for  the  injury  to  be  occasioned  thereby,  yet,  as 
neither  of  these  tilings  was  done,  the  defend- 
ants in  an  action  by  the  contractor  to  enforce 
his  lien  cannot  have  the  cost  of  the  excava- 
tion, which  has  been  included  ia  the  assess- 
ment, apiKirtioaed  among  them,  and  recover 
against  the  city  the  amonnts  apportioned,  the 
remedy  being  an  action  at  law  to  recover  the 
damages  which  have  actually  accrued  from  the 
ehann  of  grade.  * 

7.  The  making  out  of  an  apportionment  war- 
rant is  not  the  le^'y  of  a  tax,  and  may  be  per- 
formed by  an  executive  board. 

S.  A  statute  providing  for  the  construction 
of  streets  at  the  cost  of  abutting  property  own- 
ers is  not  unconstitutional  because  it  does  not 
require  the  contract  for  such  construction  to 
be  approved  by  the  city  council,  as  that  is  a 
ministerial  act,  and  may  be  entrusted  to  an 
executive  board. 

9.  All  the  requirements  of  the  statute  neces- 
sary to  create  a  lien  having  been  complied 
with,  the  fact  that  the  apportionment  warrants 
were  not  approved  by  the  mayor  and  council, 
as  required  by  an  ordinance,  does  not  affect  tli* 
validity  of  the  lien. 

10.  The  records  of  the  council  showing  that 
an  ordinance  was  passed  by  the  two  boards  on 
different  days  is  conclusive  of  that  question, 
and  cannot  be  overcome  by  the  recollection  of 
a  witness;  and,  besides,  the  statement  of  a 
witness  that  an  ordinance  was  passed  by  both 
boards  on  the  same  night  may  be  consistent 
with  the  proper  passage  of  the  ordinance  by 
one  of  the  boards  at  a  subsequent  date,  which 
is  a  sufficient  compliance  with  Ky.  St  I  27T7, 
providing  that  an  ordinance  shall  not  be  passed 
by  both  boards  on  the  same  day. 

11.  Where  the  contractor  was  required  by  the 
contract  to  keep  the  street  in  repair  for  five 
years,  and,  in  order  to  secure  that  undertak- 
ing on  his  part,  was  required  to  deposit  bonds 
amounting  to  10  per  cent  of  the  contract  price, 
it  will  be  presumed  that  this  provision  did  not 
increase  the  cost  of  the  Improvement  beyond 
the  10  per  cent,  as  the  court  of  appeals  had 
previously   construed   such   a   provLuoa   in  a 
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Btreet-improyement  contract  u  btadlnc  the 
contractoi  only  to  that  extent  tor  repairs,  and 
it  must  be  presumed  that  plaintiff  contracted 
"vrlth  reference  to  that  conatmction. 

12.  Proper  avermenta  of  the  atepa  leadlSK  to 
the  creation  of  a  lien,  supported  by  the  ezblbitt 
required  to  make  out  a  prima  facie  case,  entitle 

Slaintifl  to  a  Judgment  in  the  face  of  a  mere 
enial   as  to  the  fixing  of  the  grade   of   the 
street. 

13.  After  the  work  is  done,  the  legislative 
determination  of  the  council  that  the  improve- 
ment was  necessary  will  not  be  disturbed,  ex- 
cept upon  a  showing  of  abuse  of  discretion  bo 
eondnslTe  as  to  amply  jostity  the  interference 
ot  the  coart. 

14.  Where  the  dty,  without  good  cause,  re- 
leased an  accepted  bidder,  who  nad  given  bond 
with  solvent  surety,  and  the  bid  accepted  upon 
a  second  advertisement,  though  the  lowest  one 
then  made,  was  considerably  higher  than  that 
ot  the  released  contractor,  the  property  owners 
are  entitled  to  judgments  over  against  the  city 
for  the  difference. 

ITk  As  the  lien  of  the  contractor  is  enforce- 
able in  a  single  suit  against  all  the  landown- 
ers, and  the  court  of  appeals  has  jurisdiction 
of  an  appeal  from  the  judgment  enforcing  that 
lien,  it  will  retain  jurisdiction  ot  the  appeal  for 
the  purpose  of  giving  the  appellants  relief 
against  the  dty,  so  as  to  do  justice  between 
the  parties,  though  the  claim  of  each  appel- 
lant against  the  dty  may  be  less  than  $200. 

GuSty,  J.,  dissenting. 

Appeals  from  circuit  court,  Jefferson  coun- 
ty, common  plena  division. 

"To  be  officially  reported." 

Actions  by  J.  R.  Oleason  and  others  against 
David  R.  Barfield  and  others,  and  by  Peter 
Bltzer  and  others  against  Y.  Kimberger  and 
others,  to  enforce  Hens  for  the  cost  of  street 
improvementa.  Judgment  for  plaintiffs,  and 
defendants  appeal.    Reversed. 

W.  W.  Thum,  Phelps  &  Thum,  and  Stanley 
E.  Sloss,  for  appellants  Barfield  and  others. 
H.  M.  Lane,  for  appellee  Qleason.  F.  W. 
^lorancy,  for  appellee  Bltzer.  H.  L.  Stone, 
for  appellee  City  of  Louisville. 

DU  BELLB,  J.  The  action  first  named 
was  brought  by  the  contractor  against  a 
number  of  persons  owning  prcq^erty  on  Oa- 
talpa  street,  to  subject  the  proper^  to  the 
payment  of  an  assessment  made  for  the 
original  improvement  of  Catalpa  street  be- 
tween Woodland  avenue  and  Oibson  lane. 
The  petition  was  In  the  usual  form  in  such 
cases,  and  sufficiently  alleged  in  detail  the 
various  steps  necessary  to  create  a  lien  for 
the  cost  of  the  construction.  A  copy  of  the 
ordinance  authorizing  the  lmi>rovement,  the 
contract  therefor,  and  the  apportionment, 
properly  attested  by  the  comptroller,  were 
filed,  as  required  by  Ky.  St  8  2838,  to  estab- 
lish prima  facie  evidence  of  the  facts  nec- 
essary to  entitle  the  contractor  to  the  relief 
he  sought.  An  answer  was  filed  by  appel- 
lants, by  the  first  paragraph  of  which  prac- 
tically all  of  the  affirmative  averments  of 
the  petition  were  denied,  and  the  remaining 
seven  paragraphs  of  which  present  various 
affirmative  defenses,  which  will  be  stated 
as  we  consider  them  in  this  opinion.  The 
material  averments  of  this  answer  were  de- 


I  nled  by  the  reply.  An  amended  answer  wan 
subsequently  filed  by  appellants,  by  which 
they  undertook  to  set  up  the  defense  that  the 
city  had  no  power  to  authorize  the  construc- 
tion of  the  street  at  the  cost  of  the  abutting 
property  holders;  that  the  assessment  for 
that  cost  was  unconstitutional,  because  not 
uniform,  and  not  assessed  upon  an  ad  valo- 
rem basis;  and,  further,  that  the  assessment 
was  a  taking  of  iMoperty  without  due  pro- 
cess of  law.  The  contractor  filed  an  amend- 
ed petition,  praying  judgment  against  the 
city  of  Louisville  for  any  part  of  the  appor- 
tionment warrants  for  which  it  might  be 
determined  that  no  lien  existed  in  his  favor. 
A  number— but  possibly  not  all— of  the  ap- 
pellants filed  an  amended  answer,  which  they 
made  a  cross  petition  against  the  city,  am- 
plifying the  averments  of  certain  of  the  par- 
agraphs of  their  original  answer,  and  al- 
leging that  the  city  had  contracted  with  one 
McNaghton  for'  the  construction  of  the  same 
improvement  at  a  much  lower  rate  than 
that  at  which  the  contract  was  subsequently 
awarded  to  Gleason;  that,  without  reason 
or  right  to  do  so,  McNaghton  was  released 
from  his  contract,  together  with  his  solvent 
surety,  and  thereby  the  cost  of  the  work  to 
the  appellants  was  Increased  at  least  25  per 
cent;  that  by  reason  of  the  ordinance  pro- 
viding for  the  improvement  and  the  work 
done  in  pursuance  of  it,  a  large  amount  of 
excavation,  which  was  totally  unnecessary, 
and  not  a  public  improvement  was  done,  and 
the  cost  thereof  charged  against  appellants 
in  the  sum  of  over  $1,000,  and  that.  If  there 
is  any  liability  for  the  excavation.  It  should 
be  charged  against  the  city;  and  they  prayed 
judgment  against  the  city  for  the  amounts 
charged  against  lliem  respectively.  To  this 
cross  petition  a  demurrer  by  the  city  was 
sustained.  Several  hundred  pages  of  testi- 
mony were  taken  upon  the  issues  of  fact,  and 
almost  an  equal  quantity  of  briefs  filed  upon 
the  facts  and  the  legal  propositions  present- 
ed. The  trial  court  decided  the  questions 
of  fact  adversely  to  appellants,  and,  as  the 
contract  contained  the  provision  for  repairs 
of  the  improvement  for  five  years,  which  was 
condemned  by  this  court  In  Fehler  v.  Qosnell, 
99  Ky.  394.  35  S.  W.  1125,  Judgment  was 
rendered  enforcing  the  lien  tor  90  per  cent  ' 
of  the  amount  of  the  assessment 

The  case  of  Kimberger  v.  Bltzer— the  sec- 
ond case  named  in  the  caption— presents  al- 
most exactly  the  same  state  of  pleadings  and 
facts.  The  cases  were  heard  together  in 
the  trial  court  and  in  this  court,  and  wlU  be 
considered  together  in  this  opinion. 

The  questions  presented  are  so  numerous, 
the  arguments  thereon  so  voluminous,  and 
the  time  remaining  to  us  so  short,  that  in 
these  cases,  as  in  the  case  of  Richardson  v. 
Mehler,  63  S.  W.  967,  we  shall  not  attempt 
more  than  a  brief,  statement  of  the  facts,  the 
questions,  and  our  conclusions,  making  no 
reference  to  the  questiona  disposed  of  in  the 
Richardson  Case. 
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Questions,  of  Fact. 

It  is  not  necessary  to  state  or  consider  all 
of  the  questions  of  fact  raised  In  this  record. 
A  sufficient  statement  will  be  made  ta  show 
ttie  general  nature  of  the  questions  and  tue 
'Conclusions  we  bare  reached.    CSatalpa  street 

.  was  originally  a  public  way  of  the  town  of 
Parkland,  a  suburb  of  the  city  of  LoutsvlUe. 
It  was  claimed  originally  by  tbe  appellants 
that  It  had  for  a  long  time  been  a  public 
way,  dedicated  to  public  use,  and  had  been 
grraded  and  improved.  This  claim  was  altered 
substantially  by  a  denial  of  the  dedication 
and  a  denial  of  the  annexation  of  Parkland. 
The  testimony  oftered  clearly  shows  that  long 
prior  to  the  annexation  It  was  In  general 
use  by  the  public  as  a  public  way;  that  It 
had  been  worked  about  as  much  as  an  ordi- 
nary dirt  road  is  usually  worited  In  the  coun- 
ty outside  of  the  city.  Joyes  t.  Shadbum, 
10  Ky.  Law  Rep.  493.  Owing  to  the  sandy 
nature  of  the  soil.  It  was,  in  wet  weather, 
rather  better  than  most  of  the  country  roads 
under  like  conditions.  Its  surface,  except 
where  affected  by  the  travel  over  it  and  by 
the  working  referred  to,  practically  confonn- 
ed  to  the  natural  surface  of  the  soil.  It  ap- 
pears reasonably  certain  that  It  answered  the 
purposes  of  the  neighborhood,  and  that  the 
property  holders  strenuously  objected  to  Its 
improvement  as  a  city  street,  on  account  of 
the  expense.  It  is  reasonably  certain  also 
that  no  such  work  was  done  upon  this  street 
as  could.  In  any  Just  sense,  be  considered 
the  construction  of  a  street  The  mere  grad- 
ing of  a  dirt  road  so  as  to  form  a  crown, 
and  to  leave  depressions  at  the  sides  for  sur- 
face drainage,  and  the  leveling  of  Inequali- 
ties, does  not  constitute  a  street  construc- 
tion. Ormsby  v.  Jamlscu,  9  Ky.  Law  Rep. 
325;  McHenry  v.  Selvage  (Ky.)  35  S.  W. 
645;  Mackin  v.  Wilson  (Ky.)  45  S.  W.  063. 
It  Is  reasonably  certain  also  that  while,  for 
the  purposes  of  the  city  of  Louisville,  there 
existed  a  necessity  that  this  street,  or  some 
other  of  the  adjacent  streets,  should  be  im- 
proved so  as  to  make  an  inlet  to  the  business 
portion  of  the  city  for  the  gardening  ter- 
ritory lying  beyond  and  adjacent  to  the  city 
limits,  yet  some  other  street— such  as  Twen- 

.  ty-Slxth  street— might  Just  as  well  have  been 
selected  fw  the  purpose.  The  weight  of  the 
testimony  is  decidedly  in  favor  of  the  propo- 
sition that  the  selection  of  tbe  elevation  at 
which  the  street  was  to  be  built  and  tbe 
fixing  of  that  elevation  by  the  counsd  on  the 
recommendation  of  tbe  board  of  public 
works,  was  Injudicious,  for  the  reason  that 
It  required  an  unnecessary  amonnt  of  exca- 
vation to  bring  the  surface  to  the  proposed 
level,  and  did  not  accomplish  the  result  in- 
tended as  to  surface  drainage  of  the  adjacent 
territory.  We  cannot  but  believe  that  the 
fixing  of  the  level  resulted  in  distinct  Injury 
to  such  of  the  abutting  property  as  was  al- 
ready situated  at  an  acceptable  height  above 
tbe  original  level  of  the  road.  The  testi- 
mony tenda  to  show  that  the  McNaghtoD 


contract  was  to  make  the  improvement  with 
a  better  brick  than  that  finally  used,  and  at 
a  very  advantageous  price  to  the  property 
holders.  There  are  some  suspicions  drcom- 
stances  shown  with  regard  to  the  condemna- 
tion by  the  board  of  the  brick  which  were 
used  for  the  improvement  of  other  streets 
for  which  McNaghton  had  obtained  contracts 
In  that  neighborhood,  and  which  condemna- 
tion Is  claimed  to  have  resulted  In  his  release, 
and  also  with  regard  to  the  charge  of  fa- 
voritism shown  to  the  Bannon  brick,  which 
were  used  In  the  Improvement  as  made;  but 
there  is  no  showing  that  the  contractor  who 
constructed  the  Improvement  had  any  con- 
nection whatever  with  this.  The  Ohio  brick 
called  for  by  McNaghton's  contract  are 
shown  quite  conclusively  to  be.  In  general, 
better  brick  than  the  Bannon  brick.  On  the 
other  hand,  the  evidence  is  quite  conflicting 
as  to  the  quality  of  the  particular  lots  of 
Ohio  brick  wnlch  were  condemned  for  use 
upon  the  other  streets.  The  relationship  be- 
tween Mr.  riannon,  the  manufacturer  of  tbe 
Bannon  brick,  and  Mr.  Nevln,  of  the  board 
of  public  works,  relied  on  as  tending  to  es- 
tablish fraud  and  favoritism  in  the  rejection 
of  the  Ohio  brick,  and  the  acceptance  of  the 
Bannon  brick.  In  the  second  contract  proves 
to  consist  in  the  fact  that  the  first  wives  of 
Bannon  and  Nevln  were  sisters.  Both  of 
these  ladles,  however,  were  dead  some  20 
years  before  the  matters  In  dispute  occurred. 
The  evidence  tends  to  show  also  that  while 
McXaghton  himself  was  probably  Insolvent 
at  the  time  of  his  release,  the  National  Sure- 
ty Oompany,  which  was  his  surety  upon  his 
bond,  was  perfectly  solvent  and  that  it  was 
Improvident  upon  the  part  of  the  board  of 
public  works  to  recommend,  and  the  council 
to  adopt  a  resolution  releasing  him  there- 
from; the  only  showing  made  in  support  of 
the  release  being  his  request  for  release,  his 
statement  that  he  was  Insolvent  and  the 
consent  of  the  surety  company  that  he  be 
released,  provided  the  company  was  relieved 
from  "reliability"  upon  his  contract  At  the 
second  bidding  under  the  ordinance  no  con- 
tract was  let  At  the  third  bidding  the  coo- 
tract  was  let  to  Gleason  at  substantially  the 
same  bid  he  had  made  at  the  second  bidding, 
and  which  was  al>6nt  88  per  cent,  higher 
than  the  McNaghton  contract  A  number  of 
apparently  sufficient  reasons  can  be  suggest- 
ed for  the  dUterences  in  tbe  bids.  The  gen- 
eral ordinance  referred  to  in  the  ordinances 
for  the  improvement  of  the  streets  required 
a  contract  to  keep  the  streets  in  repair  for 
five  years,  and  required  also  the  putting  up 
of  collateral  security  to  secure  such  repairs. 
The  temper  of  the  property  holders  was  such 
as  to  almost  insure  tedlons  and  costly  litiga- 
tion over  the  cost  of  the  improvem^it  and 
the  experience  of  McNaghton  with  his  other 
contracts  In  the  vicinity  might  well  have 
acted  as  a  deterrent  to  bidders.  The  street 
was  undoubtedly  a  costly  one,— probably  the 
most  costly  brick  street  ever  constructed  to 
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LonlBvlUe.  The  Increased  cost  seems  prob- 
ably to  be  due  more  to  the  excaT&tlon  than 
anything  else,  though  the  long  haul  of  ma- 
terials, necessitated  by  the  locality,  undoubt- 
edly contributed  somewhat  to  It 

The  Constitutionality  of  the  Kentucky  Sys- 
tem of  Apportionment. 

Little  time  need  be  spent  in  considering  the 
question  whether  the  square-foot  system  of 
apportionment  adopted  in  this  state  for  dtles 
of  the  first  class,  by  section  2833,  Ky.  St, 
Is  objectionable  under  the  Kentucky  consti- 
tution. Tbe  general  doctrine  la  well  stated 
by  DlUon  as  follows:  "The  courts  are  very 
generally  agreed  that  the  authority  to  re- 
quire the  property  specially  benefited  to  bear 
tbe  expense  of  local  improvement  is  a  branch 
of  the  taxing  power,  or  Included  within  It; 
and  tbe  many  cases  which  have  been  de- 
cided fnll^  establish  tbe  general  proposition 
that  a  statute  authorizing  tbe  mnnlcipal  aur 
thorltles  to  open  or  establish  streets,  or  to 
make  local  improvemoits  of  the  character 
above  mentioned,  and  to  assess  tbe  expense 
npoa  the  property  which,  in  tbe  opinion  of 
tbe  designated  tribunal  or  officers,  shall  be 
specially  baieflted  by  such  street  or  Improve- 
ment, in  proportion  to  the  amount  of  such 
benefit  or  upon  the  abutters  In  proportion  to 
benefits  or  frontage  or  superficial  c(mtents, 
is,  in  the  absence  of  some  special  constitn- 
tional  provision,  a  valid  exercise  of  the  power 
of  taxation.  Whether  the  expense  of  mak- 
ing such  Improvement  shall  be  paid  out  of 
the  general  treasury,  or  be  assessed  upon  the 
abutting  property,  or  other  property  specially 
benefited,  and,  if  in  the  latter  mode,  whether 
the  assessment  should  be  upon  all  property 
found  to  be  benefited,  or  alone  upon  the  abut- 
ters according  to  frontage,  or  according  to 
area  of  their  lots,  is^  according  to  the  pres- 
ent weight  of  authority,  considered  to  be  a 
question  of  legislative  expediency,  unless 
there  is  some  special  restraining  constitu- 
tional provision  upon  the  subject  Whatever 
limitation  there  is  upon  the  legislative  power 
of  taxation  (wbldi  Includes  tbe  power  of  ap- 
portioning taxation)  must  be  found  in  the 
nature  of  the  power  and  in  express  constltn- 
tl<nal  provisions.*'  2  DUL  Mun.  Corp.  i  752. 
See,  also,  Cooley,  TBz'n,  4B»,  460;  2  Beach, 
Pnb.  Oorpi  {  1176;  EUiott  Boads  &  S.  {  890. 
In  Kentucky  there  is  a  long  line  of  dedsiofts 
to  the  same  effect  beginning  with  the  opin- 
ion of  Judge  Robertson  in  City  of  Lexington 
T.  McQuillan's  Heirs,  9  Dana,  618,  S5  Am. 
Dec.  169;  (Mty  of  Louisville  v.  Hyatt  2  B. 
Mon.  177,  86  Am.  Dec.  694;  Id.,  6  B.  Mon. 
199,— In  wblch  tbe  area  mode  of  assessment 
has  been  sustained.  In  Baptist  Ohurch  v. 
McAtee,  8  Bush,  510, 8  Am.  Rep.  482,  the  doc- 
trine, together  wltb  the  constitutional  llmlta- 
tlon,  is  thus  stated  by  Judge  Lindsay:  '^t  is 
certainly  well  settled  in  this  state  tbat  the 
cost  of  the  original  construction  of  streets  of 
a  city  may  be  Imposed  upon  the  owners  of 
real  estate  alone  wttboot  violating  the  con- 


stitutional limitations  upon  the  legislative 
power  of  taxation.  *  *  *  In  proportion 
as  the  trade  and  population  of  a  city  increas- 
es, the  value  of  real  estate  advances.  The 
owners  of  such  real  estate  receive  and  enjoy 
very  nearly  the  sole  permanent  advantages 
accruing  to  the  city  from  the  construction,  re- 
pair, and  reconstruction  of  the  streets  upon 
which  that  property  may  be  situated.  Tbe 
general  public  certainly  receive  incidental 
benefits  from  such  improvements,  but  the  ben- 
efits to  owners  of  real  property  are  directly 
appreciable  and  permanent  The  original  im- 
provement enhances  the  value  of  lots  adja- 
cent to  tbe  street  improved  by  making  it  ac- 
cessible to  the  public  and  attracting  trade 
and  population."  See,  also,  Preston  v.  Rob- 
erta, 12  Bush,  570,  Nevln  v.  Roach,  86  Ky. 
492,  5  &  W.  546,  and  Watson  v.  Nevln,  Id. 
The  same  doctrine  has  been  again  and  again 
affirmed  in  cases  arising  under  the  new  con- 
stitution. Oleason  v.  Bamett  (Ky.)  50  &  W. 
67;  OosneU  v.  City  of  Louisville  (Ky.)  46  8. 
W.  722;  McNaghten  T.  Industrial  School 
(Ky.)  44  8.  W.  380.  This  question  la  no 
l<niger  an  (^en  one. 

Spoliation. 

The  act  being  constitutional,  does  this  case 
present  such  an  arbitrary  exercise  of  power 
thereunder  as  to  work  manifest  injustice, 
and  come  within  the  rule  announced  by 
Judge  Holt  in  Preston  v.  Rndd,  84  Ky.  196, 
as  being  spoliation  and  not  taxation?  In 
that  case  the  rule  was  thus  announced:  "Such 
assessments  are  made  ujiton  tbe  assumption 
that  a  portion  of  tbe  community  are  special- 
ly benefited  by  tbe  improvement  The  prin- 
ciple Is  that  tbe  territory  is  benefited;  that  It 
has  common  interest;  and  that  governed  by 
equitable  rales.  It  must  equally  bear  the  bw> 
den.  Necessarily,  Individual  cases  of  hard- 
ship will  arise;  but  it  approaches  equality 
as  nearly  as  is  practicable.  It  follows  that  a 
lot  owner  may  be  compelled  to  pay  his  pro- 
portion of  the  cost  of  an  Improvement  al- 
though In  bis  particular  case  his  property 
may  not  be  benefited."  This  rule,  however, 
cannot  be  so  extended  as  to  entirely  take 
from  the  citizen  his  property.  This  would 
work  a  "manifest  injustice."  It  would  be 
a  spoliation,  and  not  taxation.  Under  tbe 
guise  of  benefit  and  taxation,  he  cannot  be 
thus  arbitrarily  deprived  of  his  property.  It 
would  be  but  an  appropriation  of  it  by  the 
exercise  of  arbitrary  power,  to  public  use 
without  compensation.  The  assessment 
there  was  held  to  be  an  arbitrary  and  uncon- 
stitutional taking  of  property.  But  in  the 
case  at  bar  the  showing  on  behalf  of  the 
property  holders  falls  very  far  short  of  pre- 
sentlng  a  case  of  spoliation.  The  weight  of 
the  evidence  tends  very  strongly  to  the  con- 
clusion that  the  abutting  property  was  bene- 
fited by  the  making  of  the  street  but  that 
some  of  It  was  injured  by  the  change  of 
grade,  perhaps  to  a  greater  extent  than  It 
was  benefited  by  tbe  street    Tbe  damage  la- 
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suiting  from  tiie  change  of  grade  will  be  con- 
Bldered  later.  Leaving  that  damage  out  of 
consideration,  there  can  be  but  little  doubt 
from  the  testimony  that  the  street  as  con- 
structed was  a  benefit  to  adjacent  property. 
The  testimony  of  the  witness  Pearson,  for- 
merly city  engineer,  seems  to  us  conclusive 
upon  that  point  Whether  the  benefit  was 
OS  great  as  the  cost  is  another  question. 

While  this  system  of  taxation  for  local  im- 
provements proceeds  upon  the  theory  of 
equivalents,  exact  compensation  has  nsver 
been  deemed  attainable,  or  even  hoped  for, 
uhder  any  system  of  law  yet  devised.  The 
question  whether  the  contiguous  territory 
would  be  benefited,  and  the  boundary  with- 
in which  benefit  therefrom  is  to  be  presumed, 
lias  uniformly  been  construed  to  be  a  mat- 
ter of  legislative  discretion;  and,  that  discre- 
tion having  been  exercised  with  the  presump- 
tion of  law  in  favor  of  its  correctness,  the 
courts  will  not  Intervene  to  disturb  the  legis- 
lative determination,  excspt  upon  a  showing 
of  fact  so  conclusive  as  amply  to  justify  their 
interference.  No  such  showing  is  made  by 
this  record.  The  witnesses  for  appellants' 
almost  uniformly  base  th?lr  evidence  that  the 
improvement  was  harmful,  rather  than  bene- 
ficial, upon  the  injury  occasioned  by  the 
change  of  grade,  aBd  the  increased  cost  oc- 
casioned by  the  reletting.  In  Village  of  'Nor- 
wood V.  Baker,  172  TJ.  8.  278,  19  Sup.  Ct.  190, 
43  L.  Ed.  447,  Mr.  Justice  Harlan,  speaking 
for  the  court,  thus  stated  the  doctrine  upon 
this  questlcn:  "Undoubtedly  abutting  own- 
ers may  be  subjected  to  special  assessments 
to  meet  the  expenses  of  opening  public  high- 
ways in  front  of  their  property;  such  assess- 
ments, according  to  wril-established  prin- 
ciples, resting  upon  the  ground  that  special 
burdens  may  be  imposed  for  special  or  pe- 
culiar benefits  accruing  from  public  improve- 
ments. Mobile  Co.  V.  Kimball,  102  TJ.  S. 
C91,  708,  704,  26  L.  Ed.  238;  Ullnois  Cent 
R.  R.  V.  City  of  Decatur,  147  U.  S.  100,  20^ 
13  Sup.  Ct  293,  37  L.  Ed.  132;  Bauman  r. 
Robs,  lti7  U.  S.  548,  580, 17  Sup.  Ct.  066,  42  L. 
Eld.  270,  and  authorities  there  cited.  And  ac- 
cording to  the  weight  of  judicial  authority 
the  legislature  has  a  large  discretion  in  de- 
fining the  territory  to  be  deemed  specially 
benefited  by  a  public  improvement  and 
which  may  be  snbjected  to  special  assess- 
ment to  meet  the  cost  of  such  Improvements. 
In  Winiains  v.  Eggleston,  170  V.  S.  304,  8U, 
18  Sup.  Ct  617,  619,  42  L.  Ed.  1047,  1050, 
where  the  only  question,  as  this  court  stated, 
was  as  to  the  power  of  the  legislature  to 
cast  the  burden  of  a  public  improvement  up- 
on certain  towns,  which  had  been  Judicially 
determined  to  be  towns  benefited  by  such  im- 
provement  it  was  said:  'Neither  can  it  be 
doubted  that  if  the  state  constitution  does 
not  prohibit  the  legislature,  speaking  gen- 
erally, may  create  a  new  taxing  district  de- 
termine what  territory  shall  belong  to  such 
district  and  what  property  shall  be  consider- 
ed M  benefited  by  a  proposed  improvemeut' " 


So,  in  Preston  v.  Roberta,  12  Bosh,  S70,  In 
an  opinion  by  Judge  Cofer,  It  was  said:  "All 
municipal  assessments  are  based  on  the 
ground  that  the  property  subject  to  assess- 
ment is  benefited  by  the  Improvement  for 
which  the  assessment  is  made,  and  neither 
the  legislature  of  the  state  nor  the  municipal- 
ity can  constitutionally  subject  property  not 
actually  or  presumptively  benefited  by  an 
Improvement  to  assessment  to  pay  the  cost 
of  such  Improvement  It  is  often  difficult 
and  sometimes  impossible,  to  determine  the 
exact  limit  to  which  snch  benefits  extend; 
but  from  the  rery  nature  of  the  subject 
there  must  be  authority  somewhere  to  con- 
sider that  question;  and  there  is,  perhaps, 
no  safer  mode  of  dealing  with  a  question 
environed  by  such  dilllcultieB  than  to  con- 
fide the  power  to  the  local  government  to  be 
Exercised  subject  to  supervision  by  the  courts, 
where  the  peculiar  facts  of  each  case  can  be 
examined,  and  the  controversy  determined  by 
those  rules  and  principles  which  have  always 
governed  courts  in  dealing  with  questions  of 
assessments  and  taxation."  And  see  Nevin 
▼.  Roach,  8C  Ky.  403,  5  S.  W.  546.  In  KeUy 
v.  City  of  Pittsburgh,  104  D.  S.  78,  28  L.  Ed. 
659,  Mr.  Justice  Miller  said:  "It  may  be 
true  that  he  does  not  receive  the  same 
amount  of  benefit  from  some  or  any  of  these 
taxes  as  do  citizens  living  In  the  heart  of 
the  city.  It  probably  is  true,  from  the  evi- 
dence found  in  the  record,  that  his  tax  bears 
a  very  unjust  relation  to  the  benefits  received 
as  compared  with  its  amount  But  who  can 
adjust  with  precise  accuracy  tbe  amount 
which  each  individual  in  an  organized  civil 
community  shall  contribute  to  sustain  it  or 
can  insure  in  this  respect  absolute  equality  of 
burden  and  fairness  In  their  distribution 
among  those  who  must  bear  them?"  In 
Wight  T.  Davidson.  181  U.  S.  871.  21  Sup. 
Ct  616,  46  L.  Ed.  — ,  an  appeal  from  the 
District  of  Columbia,  it  was  said  April  29. 
1901,  by  Mr.  Justice  Shiras:  "Special  facts 
showing  an  abuse  or  disregard  of  the  law, 
resulting  in  an  actual  deprivation  of  property, 
may  give  grounds  for  applying  for  relief  to 
a  court  of  equity;  and  this  was  thought  by 
a  majority  of  this  court  to  have  been  the 
case  in  Village  of  Norwood  ▼.  Baker."  So, 
In  Baptist  Church  v.  McAtee,  8  Bush,  517. 
518,  8  Am.  Rep.  486,  487,  Judge  Lindsay, 
speaking  for  the  court  said:  "The  power  to 
impose  this  character  of  taxation  must  to 
some  extent  depend  uikmi  the  fact  that  the 
persons  taxed  are  correspondingly  benefited 
by  the  expenditure  thereof.  The  courts 
would  hesitate  to  Interfere  In  cases  in  which 
It  may  be  a  question  of  doubt  as  to  wheth- 
er the  persons  taxed  receive  commoisurate 
benefits;  but  where  the  taxation  is  so  ex- 
cessive as  to  render  it  doubtful  whether  the 
property  to  be  benefited  will  suffice  to  pay 
the  assessment  against  It  they  can  no  longo' 
be  deemed  taxation.  To  enforce  their  collec- 
tion would  be  the  exercise  of  absolute  and 
arbitrary  power  over  the  property  of  tbe  citi- 
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«en,-^l  power  ■wlilch,  under  our  fona  of  gor- 
crnment,  does  not  exist,  even  in  tbe  largest 
majority.  Whenever  such  a  case  may  arise, 
tbe  courts  will  be  prompt  to  affor^  protec- 
tlon." 

The  courts  have  gone  very  far  in  stating 
the  effect  of  the  presumption  of  the  legisla- 
tive determination  of  benefits  resnlting  from 
such  Improvements,  and  have  perhaps  In 
some  cases  overstated  It  as  conclusive.  Such 
statements,  however,  that  the  legislative  de- 
termination of  benefit  is  conclusive,  are  al- 
ways to  be  understood  as  made  subject  to 
the  constitutional  limitation  recognieed  in 
the  provision  of  the  old  charter  of  the  city  of 
Louisville,  which  is  re-enacted  in  section 
2834,  Ky.  St.,  and  announced  in  Baptist 
Church  V.  McAtee,  supra;  Preston  t.  Roberts, 
12  Bush,  570;  Preston  v.  Rudd,  supra;  FrantE 
T.  Jacob,  88  Ky.  S25,  11  S.  W.  664;  Oleason 
V.  Harnett  (Ky.)  60  S.  W.  67;  and  Walston 
V.  Nevin,  128  U.  8.  678,  9  Sup.  6t  192,  82 
L.  Ed.  644,— In  wbich  Is  stated  tbe  position  of 
the  court  as  to  the  constitutional  limitation. 
From  that  position  we  have  never  receded  or 
been  disposed  to  recede.  See,  also,  Petter  v. 
Allen  (Ky.)  64  8.  W.  174;  City  of  Louisville 
T.  Selvage  (Ky.)  61  8.  W.  447. 

Fourteentli  Amendment 

Upon  the  anthorlty  of  tbe  opinion  of  Mr. 
Justice  Harlan  (Village  of  Norwood  t.  Ba- 
ker, 172  tJ.  S.  269,  19  Sup.  Ct  187,  43  L.  Ed. 
448),  an  immense  volume  of  argument  has 
been  devoted  to  the  proposition  that  the 
Kentucky  statute  Is  violative  of  the  four- 
teenth amendment  to  the  constitution  of  the 
United  States,  in  tbat  there  Is  no  provision 
made  by  the  statute  for  a  preliminary  hear- 
ing as  to  the  extent  of  special  benefits  to 
each  piece  of  property  resulting  from  the  im- 
provement. An  extended  consideration  of 
this  argument  has  been  rendered  unneces- 
sary by  recent  decisions  of  ttie  supreme  court 
of  the  United  States  In  the  cases  of  French 
V.  Paving  Co.,  181  U.  8.  324,  21  Sup.  Ct.  625, 
46  L.  Ed.  — ;  Wonnley  v.  District  of  Colum- 
bia, 181  U.  8.  402,  21  Snp.  Ct.  609,  46  L.  Ed. 
— ;  Allen  v.  Same,  Id.;  Wight  v.  Davidson, 
181  U.  S.  871,  21  Sup.  Ct  616,  46  L.  Ed. 
— ;  Town  of  Tonawanda  v.  Lyon,  181  V. 
8.  889,  21  Snp.  Ct  609,  46  L.  Ed.  — ,  —all 
rendered  on  tbe  29th  day  of  April  last  and 
to  appear  In  181  U.  8.  Tbe  contention  in 
■  each  of  these  cases  seems  to  be  that  there 
must  be  some  provision  for  a  preliminary 
hearing  as  to  special  benefits  to  meet  the 
requirements  of  due  process  of  law.  In  eacb 
of  those  cases  it  was  decided  that  such  pro- 
vision was  unnecessary,  and  the  doctrine 
laid  down  In  Walston  v.  Nevin,  128  U.  8. 
681,  9  Sup.  Ct.  193,  82  L.  Ed.  646,  was  ex- 
pressly reafllrmed.  In  that  case  tbe  old 
charter  of  the  city  of  T^ouisville  was  under 
consideration,  of  which  the  present  act  for 
the  government  of  cities  of  the  first  class  is, 
aa  to  the  matter  under  consideration,  a  re- 
enactment.  In  the  opinion  by  Chief  Justice 
Fuller  it  was  said:    "The  statute  baa  been 


repeatedly  before  the  Kentucky  court  of  ap- 
peals, wbich  has  sustained  it  aa  constitution- 
al and  proper  legiidatlon;  the  power  vested 
thereby  In  the  local  government  being  sub- 
jected to  the  supervision  of  tbe  courts,  'where 
tbe  peculiar  facts  in  each  case  can  be  ex- 
amined, and  the  controversy  determined  by 
those  rules  and  principles  which  have  always 
governed  courts  In  dealing  with  questions  of 
assessment  and  taxation.'  Preston  v.  Rob- 
erts, 12  Bush,  670,  687;  Beck  v.  Obst  12 
Bush,  268;  Baptist  Church  v.  McAtee,  8 
Bush.  508,  616,  8  Am.  Rep.  480.  Unjust, 
unequal,  oi;  arbitrary  burdens  are  not  au- 
thorized to  be  imposed  by  the  terms  of  tbe 
act,  and  opportunity  is  given  to  every  party 
Interested  to  be  beard  in  opposition  to  the 
enforcement  of  the  liability  in  tbe  courts, 
which  are  Bpecifically  authorized  to  'make  all 
corrections,  rules,  and  orders  to  do  Justice 
to  all  parties  concerned.'  "  The  doctrine  was 
reaffirmed  by  the  supreme  court  In  French 
T.  Paving  Co.,  citing  Spencer  t.  Merchant 
126  U.  S.  366,  8  Sup.  Ct  921,  81  L.  Ed.  763; 
Hagar  v.  Reclamation  Dlst,  111  U.  8.  701, 
4  Snp.  Ct  663,  28  L.  Ed.  669;  Davidson  v. 
City  of  New  Orleans,  06  U.  8.  97,  24  L.  Ed. 
616;  Mattlngly  v.  District  of  ColumbU,  97 
U.  S.  687,  24  L.  Ed.  1098;  Bauman  v.  Ross, 
167  U.  S.  548,  17  Sup.  Ct  066,  42  L.  Ed.  270; 
Parsons  v.  District  of  Columbia,  170  U.  8. 
45,  18  Sup.  Ct  521,  42  li.  Ed.  948;  Cooley, 
Tax'n,  447;  2  DiU.  Mun.  Corp.  |  752;  and 
many  other  authorities.  In  the  case  of 
Wight  V.  Davidson  It  was  said:  "That  It 
was  not  Intended  by  this  decision  [Village 
of  Norwood  v.  Baker]  to  overrule  Bauman  v. 
Ross  and  Parsons  v.  District  of  Columbia 
la  seen  In  the  opinion,  where  both  of  these 
cases  are  cited  and  declared  not  to  be  in- 
consistent with  the  conclusion  reached." 
And  in  Town  of  Tonawanda  v.  Lyon  it  was 
said  in  the  opinion  by  Mr.  Justice  Shiras: 
"It  was  not  the  Intention  of  the  court  in  tbat 
case  to  hold  that  the  general  and  special 
taxing  systems  of  the  states,  however  long 
existing  and  sustained  as  valid  by  their 
courts,  have  been  subverted  I^  the  four- 
teenth amendment  of  the  constitution  of  the 
United  States.  The  purpose  of  that  amend- 
ment Is  to  extend  to  the  citizens  and  resi- 
dents of  tbe  states  the  same  protection 
against  arbitrary  state  legislation  affecting 
life,  liberty,  and  property  as  Is  afforded  by 
the  fifth  amendment  against  aimilar  legisla- 
tion by  congress.  The  case  of  Village  of 
Norwood  V.  Baker  presented,  as  the  Judge 
In  the  court  in  the  preaent  case  well  said, 
"considerations  of  peculiar  and  extraordi- 
nary hardships,  amounting,  in  tbe  opinion 
of  a  majority  of  tbe  Judges  of  this  court  to 
actual  confiscation  of  private  property  to 
public  use,  and  bringing  the  case  fairly  with- 
in tbe  reach  of  the  fourteenth  amendment" 

Constitutional   Provision  for   Compensation 
for  Injury. 

Section  242  ef  the  constitution  provides: 
"Municipal  and  other  corporations,  and  In- 
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dlTldnals  Invested  with  the  privilege  of  tak- 
ing private  property  for  public  uses,  shall 
make  Just  compensation  for  pr<q>erty  taken, 
injured  or  destroyed  by  them;  which  com- 
pensation shall  be  paid  before  such  taking, 
or  paid  or  secured,  at  the  election  of  such 
corporation  or  Individual,  before  such  in- 
Jury  or  destruction."  This  section  Is  rdled 
on  as  a  defense  to  the  assessment,  or.  If  that 
cannot  be  done,  as  authorizing  a  recovery 
over  against  the  city  for  the  amount  of  the 
cost  of  the  excavation  made  necessary  by  the 
change  of  grade  of  the  street  It  may  be  as- 
sumed that  by  a  case  of  City  of  Henderson 
v.  McCain  (Ky.)  43  S.  W.  700,  39  L.  R,  A. 
349,  it  has  been  settled  that  a  change  of 
grade  causing  damages  to  abutting  property 
is  such  an  injury  as  is  provided  for  by  this 
section. 

It  is  contended  that  no  lien  was  created 
by  the  maldng  of  Catalpa  street,  tliat  the 
whole  proceeding  was  void,  and  that  the  city 
and  the  contractors  were  mere  trespassers 
while  doing  the  entire  work.  It  may  be  con- 
ceded that.  If  the  injunction  had  been  ap- 
plied for  in  proper  time,  the  Injury  to  the 
abutting  lots  might  have  been  prevented 
until  compensation  had  been  made  or  secur- 
ed ,for  such  injury.  The  fact  that  several  of 
the  appellants  obtained  damages  against  the 
city  on  account  of  the  change  of  grade,  sev- 
eral of  which  Judgments  have  been  affirmed 
by  this  court,  would  seem  to  show  that  there 
is  no  reasonable  doubt  of  the  fact  of  the  inr- 
Jury.  The  question,  however,  is  whether  the 
remedy  here  sought  is  available.  The  fixing 
of  the  present  grade  was  accomplished  be- 
fore the  ordinance  was  adopted  providing 
for  this  improvement  The  injury  caused  by 
the  change  of  grade  and  the  consequent  ex- 
excavation  was  undoubtedly  recoverable 
against  the  city,  but  that  is  not  the  relief 
which  is  sought  in  this  case.  What  is  here 
sought  is:  First,  that  the  ordinance  provid- 
ing for  the  work  be  declared  absolutely  void, 
because  It  was  done  upon  the  grade  thereto- 
fore fixed  by  the  council,  and  it  is  there- 
fore claimed  that  there  can  be  no  recovery 
by  the  contractor,  who  performed  the  work 
In  spite  of  the  vehement  protest  of  the  prop- 
erty holdwa;  and,  second,  that  the  cost  of 
the  excavation  be  apportioned  among  the 
property  holders,  and  that  each  of  them  re- 
cover the  amount  apportioned  to  him  against 
the  city.  We  do  not  think  that  eitho:  of 
these  contentions  can  be  sustained.  It  may 
well  be  that  the  change  of  grade  by  the  coun- 
cil might  have  been  prevented  by  the  injunc- 
tive process  of  a  court  of  equity,  or  that  the 
physical  change  by  the  excavation  to  con- 
form to  the  grade  fixed  might  In  like  man- 
ner have  been  prevented  until  compensation 
for  the  injury  occasioned  thereby  had  been 
provided.  But  we  do  not  think  It  can  prop- 
erly be  held  that  an  ordinance  providing  for 
a  public  improvonent  is  absolutely  void,  so 
as  to  leave  the  contractor  who  does  the  work 
without    remedy,    because    the    Uw    nDd»' 


which  the  ordinance  is  enacted  requires  the 
work  to  l>e  done  in  conformity  with  the  grade 
theretofore  established,  and  the  performance 
of  the  work  in  the  manner  required  produces 
injury,  compensation  for  which  Is  not  pro- 
vided in  the  ordinance.  Nor  do  we  think 
appellants  are  entitled  to  recover  of  the  city 
the  cost  of  the  excavation  assessed  against 
their  property,  and  occasioned  by  the  change 
of  grade,  as  they  have  waited,  not  without 
earnest  protest  however,  until  the  work  had 
been  done;  and  It  is  obvious  that  the  cost 
of  excavation  according  to  the  contract  is  not 
the  measure  of  their  damages.  The  dam- 
ages which  they  have  suffered  have  accrued, 
are  easily  ascertainable,  and  the  proper  pro- 
ceeding for  their  recovery  now  la  an  action 
at  law  for  damages. 

The  authorities  cited  do  not  seem  to  us  to 
Biutain  the  proposition  argued  by  raunsel 
for  appellants,  viz.  that  a  statute,  whether  of 
the  state  or  municipality,  which  results  in 
injury  to  property,  is  unconstitutional  unless 
the  statute  Itself  provides  for  compensation 
to  be  made  for  the  injury  before  it  la  done. 
The  case  of  City  of  Covington  v.  Wortblng- 
ton,  88  Ky.  206,  10  S.  W.  790,  11  S.  W.  1038, 
is  cited  as  holding  that  such  a  statute  fall- 
ing to  provide  compensation  is  void.  On  the 
contrary,  in  that  case  the  statute  under  con- 
sideration was  held  constitutional.  The 
proposition  there  stated,  tliat  poBsesslon  can- 
not be  taken  of  condemned  property  until 
compensation  made,  is  elementary.  So.  too, 
s  statute  which  provided  for  taking  property 
for  public  use  without  compensation  would 
undoubtedly  be  unconstitutional.  There  is 
no  trouble  about  that  proposition.  So,  too, 
it  might  be  that  a  statute  which  provided 
for  injury  of  private  property  for  public  use, 
or  which  provided  for  the  doing  of  anything 
from  which  injury  necessarily  would  result 
would  be  held  unconstitutional  If  it  did  not 
provide  compensation  for  the  injury.  But 
the  vast  majority  of  statutes  providing  means 
whereby  local  improvements  shall  be  m^de, 
whether,  as  in  this  case,  they  are  general 
provisions  contained  in  the  charters  of  mu- 
nicipalities, or  provide  directly  for  the  spe- 
cific improvement,  the  courts  cannot  say  that 
the  statute  will  work  injury  in  all  or  any 
of  its  applications;  nor  can  such  statement 
be  predicated  of  an  ordinance  which  merely 
determines  that  an  Improvement  shall  be 
made.  In  such  cases  the  injury,  prospective, 
or  existing,  must  be  afflrmatively  shown  by 
the  party  aggrieved.  In  this  connection, 
see  Hickman  v.  City  of  Kansas,  120  Mo.  110. 
26  S.  W.  225,  23  L.  R.  A.  668. 

ConstitutlonaUty  of  SecUon  2838,  Ky.  Bt 

'  "The  board  of  public  wcHrks  shall  make  out 
all  apportionment  warrants  for  which  liens 
are  given  for  improvements  of  public  ways. 
*  *  *"  It  is  urged  that  this  la  a  legisla- 
tive function,  amounts  to  the  imposition  of  a 
tax,  and  cannot  be  performed  by  a  body 
which  in  the  act  ereatlnn  it  is  designated  as 
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an  "execntive  board."  The  avtborltles  cited 
by  appellants  upon  this  qneetion  do  not  seem 
to  us  to  be  at  all  applicable.  The  action 
provided  for  In  the  section  Is  making  ont 
apportionment  warrants.  In  cases  where,  as 
in  the  cases  at  bar,  the  improvement  is  in  a 
territory  bounded  by  principal  streets,  the 
statute  ItseU  makes  ,the  apportionment  in 
proportion  to  the  number  of  square  feet  of 
land  In  each  fourth  of  a  square  contiguous 
to  the  public  way  improved.  When  the  or- 
dinance is  duly  passed,  the  contract  execut- 
ed, and  the  work  done,  the  cost  of  the  work 
I>  by  the  statute  apportioned  among  the  lots 
in  the  quarter  squares  contiguous  to  the  Im- 
provement The  mere  making  out  of  tbe 
apportionment  warrants  is  purely  clerical 
and  ministerial,  and  may  be  properly  per- 
formed by  the  executive  board.  If  incorrect- 
ly performed,  the  errors  therein  may  be  cor- 
rected by  the  court  See  Gosnell  v.  City  of 
LonlsvlUe  (Ky-)  46  S.  W.  722.  It  Is  provided 
that  Interest  shall  not  go  until  the  warrants 
are  Issued  by  the  board.  This  provision, 
we  assume,  is  for  the  benefit  of  the  prop- 
erty holder,  that  he  may  have  notice  of  the 
exact  amount  to  which  his  property  Is  sub- 
ject; and  for  this  reason  we  hdd  In  Febler 
V.  Gosnell,  supra,  that  where  the  apportion- 
ment  by  .the  board  Is  incorrect,  interest  does 
not  begin  to  run  until  a  correct  apportion- 
ment is  made  by  the  court  This  action  of 
the  board  is  In  no  sense  the  levy  of  the  tax 
for  the  local  Improvement  The  tax  is  lev- 
ied by  the  statute  when  the  ordinance  Is 
adopted,  providing  "said  work  shall  be  done 
at  the  cost  of  the  owners  of  tbe  ground  as 
provided  by  law."  The  law  Itself  directs 
the  proportion  In  which  the  levy  Is  made. 
See  Blchardson  t.  Mehler,  this  day  decided. 
In  most  of  the  authorities  cited  by  counsel 
that  apportionment  considered  Is  that  de- 
fined by  Cooley,  Tax'n,  p;  176,  where  it  Is 
said:  "The  api>ortlonment  of  the  tax  con- 
sists in  a  selection  of  the  subjects  to  be 
taxed,  and  In  laying  down  the  rule  by  which 
to  measure  the  contribution  which  each  of 
these  subjects  shall  make  to  the  tax.  Ap- 
portionment Is  therefore  a  matter  of  legis- 
lation." It  is  evident  that  ordinary  taxation 
is  here  referred  to,  and  not  special  assess- 
ments for  local  Improvements.  Tbe  appor- 
tionment referred  to  in  the  quotation  is  that 
%vhlch  we  find  in  the  revenue  laws  of  the 
states  where  the  various  subjects  of  taxa- 
tion are  classified,  and  the  rate  <^  taxation 
upon  each  class  fixed.  Such  definitions  can 
have.no  application  to  a  case  like  this,  where 
all  of  this  apportionment  has  been  performed 
by  the  legislature,  and  where  property  to 
be  taxed  belongs  entirely  to  one  class,  viz. 
the  square  feet  of  land  in  the  quarter  squares 
contlgaous  to  the  Improvement  Such  ap- 
portionment as  la  here  provided  for  Is  pure- 
ly clerical,  and  Is  so  recognized  In  the  cases 
of  Baptist  Church  t.  McAtee,  8  Bush,  516,  8 
Am.  Rep.  480,  and  Loeser  t.  Redd,  14  Bush., 
20. 


The  Constitutionality  of  the  Act  for  the  Got- 
emment  of  Cities  of  the  First  Class 

It  Is  claimed,  also,  that  all  that  portion 
of  the  act  for  the  government  of  cities  of 
the  first  class  which  provides  for  the  orig- 
inal construction  of  public  ways  at  the  cost 
of  abutting  owners  is  unconstitutional,  be- 
cause there  is  no  requirement  in  the  statute 
for  an  approval  by  the  city  council  of  the 
contract  for  such  construction;  that  in  fact 
there  is  no  provision  of  law  requiring  any 
contract  to  be  approved  by  tbe  council,  ex- 
cept the  provision  in  section  2822,  Ky.  St, 
frhicfa  evidently  refers  to  disbursements  by 
the  city  out  of  its  own  funds;  that  the  only 
power  to  let  a  street  ccmtract  is  contained 
in  section  2829,  and  is  by  that  section  vest- 
ed in  the  boariei  of  public  works;  and  that 
this  pow«  is  an  essential  part  of  the  tax, 
and  Is  that  part  of  the  procedure  looking 
towards  the  imposition  of  the  tax  by  which 
tbe  tax  rate  is  fixed.  It  Is  urged  that  the 
only  proceeding  which  is  required  to  be  tak- 
en by  the  council  in  these  matters  is  the 
enactment  of  tbe  ordinance  by  which  it  is 
simply  determined  that  the  improvement 
shall  be  made;  that  the  subsequent  pro- 
cedure, so  far  as  the  statute  is  cuncemed. 
Is  Intrusted  solely  to  the  board  of  pqf>llc 
works;  that  that  board  draws  the  specifi- 
cations, advertises  the  letting,  opens  the 
bids,  awards  the  contract,  executes  the  con- 
tract under  the  seal  of  the  corporation,  in- 
spects and  receives  the  work  when  finished, 
and  apportions  the  cost  among  the  property 
holders.  The  passage  of  the  ordinance,  says 
counsel,  is  but  one  step  In  the  imposition  of 
the  tax;  it  determines  that  the  Improvement 
shall  be  made,  and  the  law  provides  that 
it  shall  be  done  at  tbe  cost  of  abutting  prop- 
erty holders,  but  that  until  tbe  bidding  is 
completed,  and  the  rate  thereby  fixed,  by 
fixing  the  amount  to  be  raised,  the  Imposi- 
tion of  the  tax  is  not  complete.  And  this  is 
urged  upon  tbe  ground  that  the  fixing  of  the 
amount  to  be  raised  by  taxation  is  a  legis- 
lative function,  and  cannot  be  performed  by 
a  purely  ministerial  body,  such  as  the  ex- 
ecutive board.  To  this  it  may  be  responded 
that  the  question  is  not  an'  open  one  in  this 
state.  In  Baptist  Church  v.  McAtee,  8  Bush, 
516,  8  Am.  Rep.  486,  Judge  Lindsay,  speak- 
ing for  the  court,  in  response  to  a  similar 
contention,  said:  "The  general  council  is 
Invested  with  legislative  discretion  in  deter^ 
mining  when  and  in  what  manner  a  par- 
ticular street  shall  be  improved,  but  In  ap- 
portioning the  cost  of  the  improvement 
among  those  persons  bound  to  pay  tbe  cost, 
as  well  as  In  accepting  the  contract  under 
which  it  Is  to  be  made,  its  action  is  minis- 
terial, and  made  subject  to  Judicial  revision 
when  tainted  virlth  fraud,  or  when  It  is  nec- 
essary for  the  correction  of  errors.  The 
council  procures  the  Improvement  to  be 
made,  and  the  legislative  enactment  to  which 
the  municipality  owes  its  existence,  unaided 
by  any  municipal  ordinance,  imposes  upon 
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tbe  propertr  owners  tbe  duty  of  paying  their 
proper  proportions  of  tbe  expense  thereby 
Incurred."  Bo,  In  Loeser  t.  Redd,  14  Bosh, 
20,  In  an  opinion  by  Judge  Pryor,  It  was 
said:  "The  city  council  orders  the  Improve- 
ment, and  the  law  provides  the  mode  of 
assessment  and  the  property  to  be  assessed. 
In  such  cases,  when  a  mistake  has  been 
made  In  the  assessment,  and  a  party  own- 
ing property  within  the  fourth  of  a  square 
has  paid  too  much,  or  been  omitted  from 
the  assessment,  or  the  council  has  gone  be- 
yond tbe  fourth  of  a  square  in  making  the 
assessment,  tbe  courts  have  the  right  to  cor- 
rect the  mistake  or  rectify  the  error,  for  the 
reason  that  the  law,  when  the  improvement 
is  ordered,  creates  and  fixes  the  liability. 
No  discretion  is  left  with  the  court  or  coun- 
cil as  to  the  imrty  to  be  charged,  or  as  to 
tbe  property  to  be  taxed.  The  chancellor 
Is  only  enforcing  the  law  by  requiring  the 
property  already  selected  as  the  subject  for 
taxation  in  the  particular  case  to  pay  it." 
So,  In  an  opinion  by  Judge  Paynter  in  Glea- 
son  V.  Bamett  (Ky.)  50  S.  W.  G8,  it  was  said: 
"It  is  within  the  i)ower  of  the  general  coun- 
cil, by  ordinance,  to  declare  where  the  im- 
provement shall  be  made,  and  how  it  shall 
be  jnade;  but  the  general  assembly  has  de- 
clared how  the  cost  shall  be  apportioned 
when  the  territory  is  defined  into  squares 
by  principal  streets,  and  that  It  shall  be 
done  by  tiie  board  of  public  works."  These 
authorities  seem  to  us  to  apply,  also,  to  the 
contention  last  considered. 

It  may  be  remarked  that  the  contract  ap- 
pears to  have  been  approved  by  both  boards 
of  the  council  and  signed  by  the  mayor,  but 
we  attach  no  importance  to  this  fact.  If  a 
compliance  with  the  requirements  of  the 
statute,  express  and  implied,  does  not  cre- 
ate the  lien,  it  cannot  be  created  bj  un- 
authorized action  of  the  council. 

Warrants  not  An)roved  by  the  Council. 

It  appears  that  by  general  ordinance  vt 
tbe  city  approved  June  26,  1894  (Ordinances 
of  Tjoulsville  of  November,  1886,  p.  10),  pro- 
vision was  made  that  the  assessor  should 
furnish  the  board  a  list  of  the  names  of 
owners  of  property,  and  a  description  of  the 
ground  owned  by  each,  and  that  when  said 
list  and  description  should  be  furnished,  and 
tbe  work  received  as  completed,  and  appor- 
tioned by  the  board  of  public  works,  and 
approved  by  the  general  council  and  the 
mayor,  tbe  city  should  furnish  warrants  for 
the  cost  of  the  improvements  against  the 
owners  of  ground,  and  that  the  lien  for  the 
cost  of  the  improvement  should  exist  from 
the  date  of  the  approval  of  the  apportion- 
ment by  tbe  mayor.  It  is  insisted  that,  as 
the  warrants  here  sued  on  were  not  ap- 
proved by  the  general  council  or  tbe  mayor, 
no  valid  apportionment  was  made,  and  no 
lien  ever  attached.  This  contention  cannot 
be  sustained.    It  may  be  conceded  that  tbe 


city  legislature  had  power  t»  require  of  Its 
offlcials  that  they  should  do  these  tbings, 
but  that  requirement  does  not  In  tbe  allgbtr 
eat  degree  affect  the  queatloD  whether  the 
contractor  acquired  a  Uen  undo:  tbe  statute. 
If  the  statute  is  constltntlonal  and  was  com- 
plied with,  the  rights  which  It  provided 
should  attach  upon  such  oompUanoe  became 
fixed  thereby. 

Annexation. 

Upon  tbe  question  of  whether  the  portion 
of  Parkland  in  which  this  Improvement  is 
situated  was  annexed  to  the  dty  of  Louis- 
ville, we  think  the  record  Is  conclusive,  and 
cannot  be  overcome  by  the  recollection  of  a 
witness.  Indeed,  tbe  witness'  statement  that 
the  ordinance  was  passed  by  both  boards  on 
the  same  night  may  be  perfectly  consistent 
with  the  proper  passage  of  the  ordinance  by 
one  of  the  boards  at  a  subsequent  date, 
which  In  Oswald  v.  Oosnell  (Ky.)  56  S.  W. 
165,  was  held  a  sufficient  compliance  with 
section  2777,  Kj.  St 

Flve-Xears  Ouaranty. 

We  cannot  concur  in  the  contention  for 
appellants  that  the  five-years  guaranty  pro- 
vided for  In  the  general  ordinance,  which 
was  referred  to  and  made  a  part  of  the  ordi- 
nances for  the  construction  of  the  Improve- 
ments, and  also  embodied  In  the  contracts, 
avails  to  defeat  a  recovery.  The  guaranty 
clause  of  the  contract  has  been  construed 
by  this  court  in  Fehler  v.  Oosn^  and  Ooe- 
nell  V.  City  of  Louisville,  supra.  Tbe  con- 
tractor must  be  presumed  to  have  contracted 
with  reference  to  the  legal  construction  of 
this  provision  as  determined  by  tbe  court. 
The  Judgment  of  the  trial  court  confwms  to 
the  rulings  of  this  court  in  the  cases  men- 
tioned, and  relieves  the  taxpayers  of  10  per 
cent  of  the  cost  of  the  Improvement  And 
this,  we  are  bound  to  presume,  was  a  suffi- 
cient relief  against  any  excessive  cost  occa- 
sioned by  the  insertion  of  the  provision. 
Moreover,  the  evidence  in  the  case  tends 
strongly  to  support  the  conclusion  that  It 
was  in  fact  ample  for  that  purpose 

'     Tbe  Grade. 

We  do  not  fully  understand  the  contention 
of  counsel  as  to  the  fixing  of  the  grade.  In 
support  of  which  he  refers  us  to  Zable  v. 
Orphans'  Home,  92  Ky.  94, 17  S.  W.  212,  13 
L.  R.  A.  668.  In  that  case  it  was  htid  that 
there  was  no  averment  or  evidence  of  tbe 
grade  having  been  fixed.  But  it  was.  In  ad- 
dition, held  that  proper  averments  of  the 
steps  leading  to  the  creation  of  a  lioi,  sup- 
ported by  tbe  exhibits  required  by  the  then 
existing  statute  to  make  out  a  prima  facie 
case,  entitled  the  plaintlft  to  a  Judgment  In 
the  face  of  a  mere  denial.  The  requirements 
stated  In  that  opinion  seem  to  have  been  met 
in  this  case.  HcUeniy  v.  SelvagOi  89  Ky. 
232,  86  a  W.  64&. 
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Was  the  Improyement  Necessaiy? 

Whether  the  Improvement  of  Catalpa 
street  was  necessary  la,  -we  think,  a  matter 
committed  solely  to  the  determination  of  the 
council,  subject  to  the  limitations  we  hare 
Indicated.  This  doctrine  seems  to  be  abun- 
dantly supported  by  the  cases  of  Preston  t. 
Roberts,  12  Bush,  690,  and  Caperton  t.  Hum- 
pick,  96  Ky.  109,  23  S.  W.  875. 

Claim  against  City  for  Oompensatlon  for  Re- 
lease of  First  Contractor. 
It  appears  that  at  the  first  letting  this 
work  was  awarded  to  one  McNaghton,  who 
entered  into  a  contract  with  good  security; 
that  after  performing  certain  work  In  the 
same  neighborhood,  under  like  contracts,  he 
became  Insolvent  (it  is  claimed,  by  reason  of 
the  improper  rejection  of  materials  pur- 
chased by  him  to  carry  on  the  work),  and 
made  application  for  release  from  his  re- 
maining contracts,  and  that,  although  his 
surety  was  ample  and  sufficient,  the  board 
of  public  works  recommended  bis  release, 
and  the  council  adopted  a  resolution  rescind- 
ing the  contract  There  was  a  subsequent 
advertisement  of  the  Improvement,  and  the 
appellee  Gleason  was  the  lowest  bidder.  His 
bid  was  from  25  to  33  per  cent  higher  than 
the  McNaghton  contract.  No  award  was 
made  at  that  time,  but  at  a  subsequent  let- 
ting the  contract  was  awarded  to  Oleason 
on  substantially  the  same  bid  that  he  had 
made  at  the  time  of  the  second  advertise- 
ment A  Judgment  over  against  the  city  Is 
asked  by  the  appellants  for  the  difference  be- 
tween ijie  McNaghton  contract  and  the  bid 
upon  which  the  contract  was  awarded  to 
Gleason.  Does  this  state  of  facts  constitute 
a  cause  of  action  against  the  city?  Upon 
this  question  the  members  of  the  court  are 
not  In  accord,  but  the  majority  are  of  opin- 
ion that  it  does  so,  for  the  following  reasons: 
The  city  of  Louisville,  In  determining  that 
Catalpa  street  should  be  Improved,  performed 
a  legislative  function.  In  advertising  for 
bids  under  the  ordinance  making  the  award, 
executing  the  contract  with  the  bidder,  and 
requiring  the  performance  of  the  work,  it 
was,  through  its  officers,  executing  a  statu- 
tory power  of  attorney  from  the  property 
holders.  The  contract  was  made  with  con- 
cededly  good  and  sufficient  authority.  The 
council,  on  the  recommendation  of  the  board 
of  public  works,  undertook  by  resolution  to 
release  the  contractor  and  bis  surety  from  its 
fulfillment  There  was  here  no  exercise  or 
attempt  to  exercise  legislative  discretion  a 
second  time  upon  the  question  which  had 
previously,  in  the  exercise  of  legislative  dis- 
cretion, been  determined,  viz.  whether  the 
improvement  was  necessary  and  should  be 
made.  The  extent  of  the  council's  powers  In 
that  behalf,  and  the  proper  mode  of  their 
exercise,  need  not  be  considered  here.  Nor 
need  we  consider  the  powers  of  the  council 
In  a  case  where  the  contract  Is  unenforceable 
either  because  of  Irregularity,  or  because  ot 


Insolvency  of  the  contractor  and  his  surety. 
The  contract  here  Is  conceded  to  have  been 
valid  and  enforceable.  It  was  one  which 
the  city  council  had  no  power  by  resolution 
to  cancel,  and  subsequent  events  showed  it 
was  a  highly  advantageous  contract  By  the 
city's  unauthorized  action  It  cast  upon  the 
property  holders  the  burden  of  the  differ- 
ence In  cost  between  the  work  as  provided 
for  under  the  McNaghton  contract  and  un- 
der the  less  advantageous  Oleason  contract 
For  this  difference  the  property  holders  are 
entitled  to  a  right  of  action,  not  against  Glea- 
son, who  was  required  only  to  look  to  the 
validity  of  the  ordinance  which  provided  for 
the  improvement  but  against  the  city,  by 
whose  unauthorized  action  the  burden  was 
cast  upon  them. 

But  It  is  contended  on  behalf  of  the  city 
that  U  a  right  of  action  exists  against  It 
for  the  excess  of  cost  of  the  Gleason  con- 
tract over  that  of  McNaghton,  the  proportion 
of  that  excess  to  which  each  of  the  appel- 
lants Is  entitled  would  not  be  as  much  as 
?2n0;  that  the  right  of  recovery,  If  It  ex- 
ists. Is  to  a  personal  Judgment  against  the 
city  In  favor  of  each  individual  for  his  pro- 
portion of  the  excess,  and  not  the  aggregate 
to  which  all  of  the  appellants  would  be  en- 
titled; and  from  this  It  Is  Insisted  that  it 
follows  that  this  court  has  no  Jurisdiction  of 
the  appeals  against  the  city,  under  Oswald 
V.  Morris,  02  Ky.  48.  IT  S.  W.  167.  But  the 
majority  of  the  court  are  of  the  opinion  that 
as  the  right  of  recovery  grows  out  of  the 
ordinance  and  contract  whereby  a  Hen  has 
been  Imposed  upon  appellant's  lands,  and  as 
the  court  has  Jurisdiction  of  the  appeal  from 
the  Judgment  enforcing  that  lien,  which,  un- 
der, the  statute,  Is  enforceable  in  a  single 
suit  against  the  lands  of  all,  it  should  retain 
Jurisdiction  of  the  appeals  In  so  far  as  it  may 
be  necessary  to  do  Justice  between  the  par- 
ties. This  seems  to  be  sustained  by  Rickets 
V.  Hamilton  (Ky.)  29  S.  W.  736.  Moreover, 
the  total  claim  against  the  city  of  each  ap- 
pellant seems  probably  to  be  sufficient  to  give 
Jurisdiction. 

From  this  it  follows  that  the  Judgments  In 
favor  of  Gleason  and  Bitzer  are  affirmed, 
and  the  Judgments  in  favor  of  the  city  are 
reversed,  with  Instructions  to  enter  Judg- 
ments in  conformity  with  this  opinion. 

GUFFT,  X,  dissents. 


GATEWOOD  T.  GATBJWOOD  et  al. 

(Court  of  Appeals  of  Kentucky.    May  30, 
1901.) 

"Not  to  be  officially  reported." 
Motion  to  dismiss  appeal.    Denied. 
For  original  opinion,  see  62  S.  W.  1038. 

PAYNTBR,  O.  J.  We  adhere  to  the  opin- 
k>n  d^vered  herein,  as  the  facts  which  ap- 
pear on  this  moticm  to  dismiss  the  appeal 
leave  the  record  In  labBtanttally  the  same 
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concUtlon  It  was  whoi  former  order  waa 
made.  Appellees  filed  an  order  showing  an 
appeal  was  granted  on  13tb  day  of  Marcb, 
1900.  Appellant  filed  an  order  showing  that 
on  the  16th  day  of  the  same  month  the  or- 
der granting  the  appeal  was  set  aside.  Mo- 
tion to  dismisB  iB  denied. 


ASHBR  LUMBER  00.  r.  CORNBTT  et  aLi 
(Conrt  of  Appeals  of  Kentucky.    June  5,  1001.) 
SALE    OP    STANDING    TREKS— REAL    ESTATE- 
COVENANT  OP  WARRANTY    RUNNING  WITH 
LAND— PASSING  OF  UBN  TO  SBCURB  COVE- 
NANT. 

1.  As  Standing  trees  become  personalty  only 
when  sold  in  contemplation  of  immediate  sev- 
erance from  the  soil,  a  deed  coaveying  standing 
marked  trees  which  gives  to  the  grantee  five 
years,  and  as  much  longer  time  as  he  may  de- 
sire, to  remove  them,  is  a  conveyance  of  real 
estate,  and  a  covenant  of  warranty  of  title 
runs  with  the  property,  so  that  a  sabsequent 
purchaser  of  the  trees  while  standing  may 
maintain  an  action  thereon  against  the  original 
grantor. 

2.  A  lien  given  by  the  original  deed  upon  land 
to  indemnify  the  grantee  against  loss  on  ac- 
count of  the  failure  of  title  to  the  trees  did  not 
pass  with  the  warranty  to  the  subsequent  pur- 
chaser, there  being  no  assignment  thereof. 

Paynter,  C.  J.,  and  Bnmam  and  Hobson,  JJ., 
dissenting. 

Appeal  from  drciilt  court,  Letcher  county. 

"Not  to  be  ofilcially  reported." 

Action  by  the  Asher  Lumber  Company 
against  James  Comett  and  another  on  a 
covenant  of  warranty.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Reversed. 

S.  B.  Dishman  and  Beckner  &  Jouett,  for 
appellant    Tyree  &  Adams,  for  appellees. 

WHITE.  J.  The  record  in  this  case  shows 
that  some  time  prior  to  April,  1890,  the  ap- 
pellee sold  to  one  Roark  590  trees  (marked 
with  a  4  and  circle,  thus  (^)  on  certain  lands 
in  LetchOT  county;  that  Roark  sold  to  George 
T.  Cross,  and  on  April  16,  1890,  appellee  Cor- 
nett,  together  with  his  wife,  executed  a  deed 
of  conveyance  for  the  trees;  being  672  pop- 
lar and  18  asb  trees,  all  marked  and  brand- 
ed. The  deed  contains  a  description  of  the 
land  on  which  the  trees  were  then  stand- 
ing. The  deed  recites:  "And  the  party  of 
the  second  part  is  given  the  period  of  five 
years  from  and  after  this  date  In  which  to 
remove  said  trees  from  off  said  land.  But, 
if  the  party  of  the  second  part  should  de- 
sire to  have  said  trees  stand  on  said  land 
for  a  longer  period  than  five  years,  he  shall 
have  the  right  to  let  said  trees  stand  on  said 
land  until  he  shall  desire  to  remove  them, 
except,"  etc.  The  deed  also  contains  a 
clause  of  general  warranty  of  title  to  the 
trees,  and  also  this  clause:  "It  is  further 
agreed  by  the  party  of  the  first  part,  in  or- 
der to  insure  the  title  to  trees  hereby  con- 
veyed, that  the  party  of  the  second  part  has, 
and  Is  hereby  given,  a  lien  on  the  lands 

>  Reported  br  Edward  W.  HInee,  Esq.,  ot  the 
Frankfort  bar,  and  formerly  state  reporter. 


above  described,  by  the  party  of  the  fliat 
part,  to  indemnify  said  second  party  against 
any  loss  which  he  may  sustain  by  reason  of 
the  failure  of  title  to  any  part  of  said  trees 
in  case  the  title  of  the  party  of  the  first  part 
should  fail  to  any-  part  thereof,  and  tboeby 
the  party  of  second  part  should  lose  any  of 
said  trees."  Cross  sold  these  trees,  together 
with  a  great  many  others,  to  appellant,  with 
covenant  of  general  warranty;  and  the  ti- 
tle to  these  S90  trees  having  failed,  for  the 
reason  that  the  lands  on  which  they  stood 
were  adjudged  to  belong  to  another  than  ap- 
pellee, tills  action  is  brought  to  recover  on 
a  breach  of  warranty.  Appellee  presented 
as  defenses  to'  this  action  (1)  mental  inca- 
pacity to  execute  the  deed;  (2)  no  consid- 
eration for  the  deed  of  warranty  to  blm,  es- 
pecially as  to  the  mortgage  or  pledge  of  his 
land  to  make  the  warranty  good.  Proof  was 
taken,  and  the  court,  on  trial,  dismissed  the 
action  for  the  reason,  as  stated,  that  there 
was  no  consideration  to  appellee  for  the  war- 
ranl7  or  the  pledge  or  mortgage  of  his  land, 
and  therefore  appellant  had  no  cause  of  ac- 
tion. From  that  Judgment  this  appeal  is 
prosecuted. 

We  are  of  opinion  that  the  proof  falls  to 
show  such  mental  Incapacity  in  appellee 
when  the  deed  was  executed  as  would  rai- 
der it  void.  We  are  of  opinion  that  the  deed 
is  valid  and  binding  on  appellee.  The  sale 
of  trees  in  this  case  was  not  in  contempla- 
tion of  immediate  severance  from  the  soil. 
The  term  was  fixed  at  a  minlmom  of  five 
years,  and  extended  indefinitely,  with  some 
limitation  or  qualification  of  right  during  the 
extension.  Standing  timber  has  always  been 
considered  realty,  except  in  cases  of  sale  for 
immediate  severance  from  the  soil,  where, 
the  rule  of  equity  "treating  as  done  that 
which  is  to  be  done  in  the  near  future,"  the 
trees  have  been  treated  as  personalty.  We 
know  of  no  case  holding  that  a  sale  of  stand- 
ing, growing,  timber,  where  it  Is  to  remain 
for  an  Indefinite  period  of  time,  is  person- 
alty, and  not  realty.  The  marking  and 
branding  the  trees  is  for  designation  of  the 
particular  trees  sold,— identification  of  the 
thing;  and  when  such  trees,  by  reason  of 
immediate  severance,  are  treated  as  person- 
alty, the  marking  and  branding  are  neces- 
sary to  make  symbolic  delivery.  We  are  of 
opinion  that  the  contract  of  sale  in  this  case 
left  the  trees  a  part  of  the  real  estate,  and 
this  seems  to  have  been  the  idea  of  the  par- 
ties interested,  as  they  executed  a  deed 
which  was  formerly  acknowledged  and  re- 
corded. Being  of  opinion  that  the  trees 
were  realty,  It  follows  that  the  covenant  of 
title  would  follow  Into  the  hands  of  any 
vendee  (as  it  is  said,  "run  with  the  land"); 
and  appellant,  the  vendee  of  Cross,  can 
maintain  an  action  on  the  warranty  against 
appellee. 

The  mortgage  security  glvoi  to  Cross  %> 
insure  the  title,"  as  the  deed  expresses,  has 
not,  so  far  as  this  record  shows,  been  assign- 
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ed  to  appellant  The  majority  of  the  court 
Is  of  opinion  that  appellant  Is  not  entitled  to 
the  security  given,  or  to  sue  thereon  by  rea- 
son of  his  covenant  of  warranty  from  Cross, 
nor  by  reason  of  the  covenant  of  appellee, 
which  runs  with  the  trees. .  To  enable  appel- 
lant to  recover  under  the  mortgage,  there 
must  be  an  assignment  of  the  contract  of 
Indemnity,  which  Is  not  done  In  this  case. 
The  majority  concludes  that  there  is  no  priv- 
ity of  contract  between  appellant  and  appel- 
lee, and  that  the  covenant  of  warranty  that 
runs  with  the  trees  to  a  remote  grantee  does 
not  carry  security  or  indemnity  given  to  the 
immediate  grantee.  The  covenants  that  run 
with  the  land  constitute  a  personal  liability 
by  every  grantor  making  such  covenants, 
and  pass  from  vendor  to  vendee  even  by  a 
quitclaim  deed,  but  security  and  indemnity 
are  personal  contracts  that  pass  only  by  as- 
signments. In  the  opinion  of  the  majority 
of  the  court,  there  can  be  no  foreclosure  of 
the  lien  given  to  Gross  by  appellee  in  this 
action  by  appellant,  not  a  party  thereto,  and 
having  no  assignment  of  same.  For  the  rea- 
sons Indicated,  the  Judgnnent  Is  reversed,  and 
cause  remanded  for  trial  as  to  the  amount  of 
recovery  for  breach  of  the  warranty,  and 
for  furth^  proceedings  consistent  herewith. 

PATNTEB,  0.  J.  (dissenting).  The  court 
holds  that  the  trees  which  Cornett  sold  Orosa 
were  realty;  that  the  covenant  of  title  pass- 
ed to  the  appellant;  that,  as  it  runs  with  the 
land,  the  appellant  could  maintain  an  action 
on  the  warranty  against  the  appellee.  It  al- 
so holds  that  a  lien  was  created  upon  ob- 
tain lands  by  the  terms  of  the  deed  which 
Cornett  made  Cross  to  secure  Gross  against 
loss  in  case  the  title  to  the  trees  failed,— In 
other  words,  to  malce  the  covenant  of  war- 
ranty good.  I  agree  with  the  opinion  of  the 
court  in  its  condualon  as  above  stated,  but 
dissent  from  it  wherein  It  holds  that  the 
mortgage  which  was  given  to  Cross  to  se- 
cure him  did  not  pass  by  the  deed  which  he 
made  to  the  appellant  The  mortgage  was 
to  protect  him  against  loss  of  the  amount 
which  might  be  due  him  on  the  warranty  in 
the  appellee's  deed  if  the  title  to  the  trees 
failed.  Whatever  rights  Gross  had  in  the 
covenants  of  warranty  passed  to  the  appel- 
lant and  It  had  the  right  to  maintain  an  ac- 
tion on  the  warranty  against  the  appellee; 
and,  in  doing  so,  whatever  lien  existed  to 
secure  Comett's  liability  on  his  warranty 
also  passed  to  the  appellant  The  covenant 
of  warranty  was  equivalent  to  a  promise  to 
pay  Cross  whatever  damage  he  sustained  if 
the  title  to  the  trees  failed,  and,  as  that 
claim  can  be  enforced  by  the  appellant  by 
virtue  of  the  deed  which  Cross  made  it  then 
the  lien  which  was  created  to  secure  the 
debt  passed  vrlth  it  It  passed  to  the  appe- 
lant Just  as  a  lien  would  have  passed  which 
existed  to  secure  a  note  which  the  appellee 
might  have  assigned  to  it  It  matters  not 
whether  the  liability  wblcb  Is  secured  by  the 


lien  is  evidenced  by  a  promissory  note  or  by 
a  covenant  In  a  deed.  Whenever  a  cause  of 
action  for  a  liability,  whether  by  note  or 
otherwise,  is  vested  in  one,  the  lien  which 
exists  to  secure  it  passes  to  the  one  acquir- 
ing it  by  assignment  The  lien  being  a  mere 
incident  to  the  debt  in  the  Judgment  of  the 
law.  It  passes  to  the  assignee.  The  conclu- 
sion which  I  have  reached  is  supported  by 
M'Clanahan,  Field  &  Co.  v.  Chambers,  1  T. 
B.  Mon.  43;  Eubantc  t.  Poston,  5  T.  B.  Mon. 
286;  Bank  v.  Huth.  4  B.  Mon.  423;  Bdwards 
V.  Bohannon,  2  Dana,  0S{  Vimont  v.  Stitt  6 
B.  Mon.  474;  Forwood  ▼.  Dehoney,  6  Bush, 
174;  Duncan  T.  Louisville,  13  Bush,  878,  26 
Am.  Bep.  201.  For  the  reasons  given,  I  dis- 
sent from  the  opinion  of  the  court 

BURNAM  and  HOBSON,  JJ.,  concur. 


CRANE  et  al.  v.  WILLIAMSON  et  al.» 

(Court  of  Appeals  of  Kentucky.    June  25, 1801.) 

"Not  to  be  officially  reported." 
Dissenting  opinion.    For  majority  opinion, 
see  63  S.  W.  610. 

PAXNTEB,  C.  J.  I  am  of  the  opinion  that 
the  order  designated  the  fund  out  of  which 
Williamson  &  Oo.'s  debt  was  to  be  paid,  and 
In  the  Judgment  of  law  transferred  it  to 
them;  that  the  conditions  upon  which  the 
money  was  to  be  paid  were  performed;  and 
that  neither  Crane  &  Co.,  nor  Prichard  & 
Brubaker,  nor  both,  could  deplete  the  fund 
by  deducting  from  it  unauthorized  credits. 
By  the  acceptance  of  the  order.  Crane  &  Oo. 
agreed  to  pay  Williamson  &  Oo.  $5,731.39  out 
of  the  first  money  due  Prichard  &  Brubaker 
under  a  certain  timber  contract  which  the 
acceptor  had  with  them,  after  deducting  all 
moneys  which  it  had  paid  (Hi  the  timber,  and 
any  moneys  that  It  may  "have  to  advance" 
in  order  to  get  same  out  and  rafted  ready 
for  delivering  as  per  its  contract  with  Prich- 
ard &  Brubaker.  It  is  proven,  and  was  sub- 
stantially admitted  on  the  argument  that 
Oane  &  Oo.,  after  accepting  the  order,  paid 
Prichard  &  Brubaker  about  (11,000  at  their 
Instance,  and  without  investigation  by  it  as 
to  the  necessity  for  so  doing,  and  that  that 
sum  was  not  used  in  carrying  out  the  timber 
contract  The  result  of  the  settlement  un- 
der the  timber  contract  demonstrated  that 
If  the  $11,000  had  been  used  in  carrying  it 
out  Instead  of  Prichard  &  Brubaker  being 
in  debt  to  Orane  &  C!o.  about  (2,000  on  settle- 
ment it  would  have  been  in  debt  to  them 
in  the  sum  of  |9,000,  in  round  numbers.  Had 
this  been  tbe  result  enough  of  it  would 
have  been  completely  appropriated  by  tbe 
acceptance  of  the  order  to  pay  WllllamB<m 
&  Oo.'s  debt  As  these  figures  demonstrate 
that  it  did  not  have  to  pay  tbe  |9,000  on  the 

'  Reported  by  Bdward  W.  Hlnes,  Esq.,  •(  tlw 
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timber  contract,  should  it  be  permitted  to  de- 
feat the  appropriation  of  enough  of  that  sum 
to  pay  the  order  which  it  accepted  for  that 
purpose,  upon  the  ground  that  the  drawers 
of  the  order  represented  It  was  necessary 
that  they  should  receive  that  amount  to  car- 
ry out  the  timber  contract,  and  It  In  good 
faith  believed  them?  If  It  was  In  the  con- 
templation ot  the  parties  that  Prlchard  & 
Brubaker  retain  the  right  to  determine 
whether  or  not  anything  would  be  due  tnem 
on  final  settlement,  the  drawing  and  ac- 
cepting the  order  was  an  Idle  thing.  The 
very  fact  that  Williamson  &  Co.  demanded 
the  order  shows  they  were  not  willing  to 
trust  them  to  receive  from  Crane  &  Oo.  the 
money  which  would  become  due  under  the 
timber  contract,  so  they  sought  by  the  order 
to  appropriate  enough  of  it  to  the  payment 
of  their  debt.  If,  notwithstanding  the  ap- 
propriation to  Williamson  &  Co.,  the  right 
to  receive  it  remained  in  Prlchard  &  Bru- 
baker, then  they  entered  into  a  meaningless 
transaction,  except  that  WlUiamson  &  Oo. 
extended  the  time  for  the  payment  of  the 
money  due  them,  and  lessened  their  chance 
for  collectlDg  It.  Orane  ft  Oo.  -wen  not  com- 
pelled to  accept  the  order,  but  having  done 
so,  I  am  Impressed  with  the  idea  that  It  im- 
posed an  obligation  which  it  could  not  dis- 
regard, nor  was  It  the  right  of  Prlchard  ft 
Brubaker  to  release  them  from  it.  The 
court  has  construed  the  order  as  if  it  had 
been  written,  "Pay  to  the  order  of  Ben  Wil- 
liamson ft  Co.  $5,731.30  out  of  any  money 
which  may  be  due  us  on  final  settlement 
under  our  timber  contract  with  you."  Such 
terms  are  not  employed  in  the  order.  If 
they  had,  the  parties  might  then  have  car- 
ried on  the  business  In  the  usual  way,  and 
the  order  would  not  have  appropriated  any 
of  the  fund  except  such  as  was  found  due 
on  final  settlement  How  different  are  the 
terms  of  the  order  which  were  accepted.  It 
appropriates  the  first  money  due  on  the  tim- 
ber contract  It  specifies  the  credits  which 
Orane  ft  Oo.  reserved  the  right  to  deduct 
from  the  proceeds  of  the  timber,  to  wit  the 
money  it  had  paid  on  the  timber,  and  such 
as  it  would  "have. to  advance  in  order  to  get 
same  out  and  rafted  ready  for  delivery." 
The  language  is  a  restriction  on  the  right 
of  Crane  ft  Oo.  to  receive  credits  on  pro- 
ceeds of  timber.  This  being  true.  It  imposed 
the  duty  upon  it  to  see  that  no  money  was 
paid  Prlchard  ft  Brubaker  except  such  as 
it  had  to  pay  for  the  purpose  specified,  or  to 
lose  such  sums  as  It  paid  them  which  were 
not  needed  and  used  for  that  purpose.  This 
is  not  answered  by  saying  that  the  contract 
between  It  and  Prlchard  ft  Brubaker  requir- 
ed the  ex];>enditure  of  large  sums  of  money, 
payable  to  many  persons,  to  get  the  timber 
rafted,  and  ready  for  delivery.  Therefore 
it  was  not  required  to  use  any  diligence  to 


see  it  properly  applied.  That  such  was  not 
la  contemplation  of  the  parties  Is  manifest 
from  the  terms  of  the  order.  There  la  no 
ambiguity  in  it  but  an  express  agreement 
by  pay  Williamson  ft  Co.  a  fixed  amonnt 
out  of  a  certain  (und  after  deducting  speci- 
fied expenses.  The  court  should  not  destroy 
the  rights  of  the  payees  because  the  terms 
of  the  odes  Imposed  a  duty  upon  the  ac- 
ceptors as  well  as  an  obligation  to  pay  the 
amount  in  question.  The  fact  that  Crane 
ft  Co.  miscalculated  the  effect  of  Its  careless- 
ness In  paying  money  to  Prlchard  &  Bru- 
baker 8<dely  on  their  represemtatlims,  and 
which  was  not  necessary  to  prepare  the 
timber  for  delivery,  should  not  be  held  as  a 
satisfaction  of  its  ooligatlon  to  Williamson  ft 
Oo.  It  is  complained  that  If  Orane  ft  Co. 
has  this  debt  to  pay,  It  would  Impose  a  great 
hardship  upon  it  A.  sufildent  answer  Is 
that  It  voluntarily  Imposed  it  by  accepting 
the  order.  It  might  also  be  added  that  the 
hardship  would  not  hare  resulted  if  care  had 
been  observed  to  keep  its  obligation  by  pre- 
serving the  fund  out  of  which  the  debt  was 
to  be  paid. 

WHITE,  J.,   concurs. 


POWEBS  T.  00MM0NWBALTH.1 

(Court  of  Appeals  of  Kentudcy.    June  22, 1901.) 

CONTRADICTION  OF  WITNESS— RiaHT  OF  WIT- 

NErSS  TO  EXPLAIN  HBANING 

OF  CONVERSATION. 

1.  Where  a  witness  for  the  proaecntiou  denied 
on  croBS-eiamination  a  conversation  which  tend- 
ed to  show  that  his  testimony  had  been  parcfaas- 
ed,  the  defendant  should  have  been  permitted 
to  contradict  the  witness. 

2.  A  witness  may  he  permitted  to  explain 
what  he  meant  by  spoken  words,  bnt  not  what 
he  meant  by  written  words,  unless  ambiguitr 
exists  as  to  their  meaning. 

"Not  to  be  officially  reported." 
Opinion  extended,  and  petition  for  modifi- 
cation overruled. 
For  original  opinion,  see  61  S.  W.  735. 

DU  RBL.LB,  J.  The  court  is  of  opinion 
that  the  defense  should  have  been  permitted 
to  contradict  the  witness  Sinclair's  denial  of 
a  conversation  asked  for  on  cross-examina- 
tion which  tended,  if  true,  to  show  that  his 
testimony  had  been  purchased.  The  major- 
ity are  also  of  opinion  that  a  witness  may 
be  permitted  to  explain  what  he  meant  by 
spoken  words,  but  not  what  he  meant  by 
written  words,  unless  ambiguity  exists  as  to 
their  meaning,  and,  further,  that  the  rulings 
of  the  trial  court  as  to  the  admissibility  of 
explanations  of  written  words  were  correct 
To  the  extent  Indicated,  the  opinion  is  ex- 
tended, and  the  petition  is  overruled. 

>  Reportad  br  Edward  W.  Rlnes,  Biq.,  et  th* 
rranktort  bar,  and  taraMriy  staU  raponar. 
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LOWRY  v.  COMMONWBALTH.1 

(Court  of  Appeals  of  Kentucky.    June  22,  1901.) 

RAPES— DEOREES  OP  OFFENSE— INSTRUCTIONS 
TO  JURY— PREJUDICIAL  ERROR— CONTRADIC- 
TION OF  WtTNESS  —  SURPRISB  —  RIQUT  OF 
POSTPONEMENT.  , 

1.  Under  an  indictment  for  rape,  it  was  error 
to  instruct  the  jui7  as  to  the  oaense  of  detain- 
ing a  woman  againist  her  will,  as  that  offense 
is  not  a  degree  of  the  offense  of  rape,  and  the 
error  was  prejudicial  to  accused,  though  the 
jury  found  nim  guilty  of  rape. 

2.  Where  the  prosecnting  witness  denied  upon 
cross-examination  that  she  had  made  a  certain 
statement  to  Y.,  and  Y.  was  then  called  to  tes- 
tify for  the  defendant  that  the  witness  had 
made  such  statement,  it  was  error  to  permit  the 
commonwealth  to  prove  by  Y,,  on  cross-examina- 
tion, that  the  witness  had  said  in  that  conversa- 
tion that  defendant  did  commit  the  offense  char- 
ged. 

3.  Where  the  commonwealth,  upon  the  third 
trial  of  defendant,  introduced  for  the  first  time 
a  witness,  who  tjstified  to  a  material  admission 
made  by  defendant,  thus  takini;  defendant  by 
surprise,  the  couit  shonld  have  given  him  a  rea- 
sonable opportun'ty  to  procure  the  presence  of  a 
witness  to  contmdict  such  testimony. 

4.  An  error  is  a  reversible  one  if  it  is  probaUe 
that  accused  was  prejudiced  thereby,  or  that  a 
different  verdict  would  have  been  returned  if 
the  error  had  not  been  committed;  it  not  being 
necessary  that  it  should  appear  that  the  error, 
as  a  matter  of  fact  and  law,  necessarily  preju- 
diced the  substantial  rights  of  accused. 

Bumam  and  Hobson.  JJ.,  dissenting. 

Appeal  from  circuit  coturt,  Madison  ooanty. 
"Not  to  be  officially  reported." 
Doc  Lowry  was  convicted  of  tbe  offense 
of  rape,  and  he  appeals.    Reversed. 

O.  C.  Calhoun  and  0.  H.  Breck,  for  ai>- 
pellant  Robt  J.  Breckinridge,  for  the  Com- 
monwealth. 


GUFFY,  J.  Appellant  was  Indicted  In  the 
Madison  circuit  court  at  its  April  term,  1900, 
charged  with  the  offense  of  rape.  A  demur- 
rer to  the  Indictment  was  properly  overruled, 
and  at  the  same  term  his  motion  for  a  con- 
tinuance was  overruled,  and  a  trial  had, 
which  resulted  in  the  failure  of  the  jury  to 
agree;  and  the  jury  was  on  the  20tb  of 
April,  1900,  discharged,  and  the  case  reas- 
signed to  the  20th  day  of  that  term  of  court, 
and  on  the  24th  day  of  April,  1900,  the  case 
was  again  called,  and  defendant's  motion  for 
a  continuance  was  overruled.  A  jury  trial 
was  ordered,  and  on  the  27tb  of  April,  1900, 
the  Jnr>  reported  to  the  court  that  they  were 
imable  lo  agree  on  a  verdict,  and  they  were 
thereupon  discharged,  and  the  case  was  con- 
tinued, and  assigned  to  tbe  4tb  day  of  the 
next  September  term  of  said  court  for  trial, 
and  tbe  jailer  of  Madison  county  was  direct- 
ed to  deliver  the  prisoner  to  the  sheriff  of 
Madison  connty,  to  be  by  said  sheriff  con- 
veyed to  Fayette  county,  and  delivered  to  the 
jailer  of  said  county,  to  be  held  by  said  jail- 
er until  further  orders  of  the  court.  At  the 
September  term,  1900,  the  cause  was  contin- 
ued for  tbe  plaintiff,  and  assigned  to  tbe 


*  Reported    by    Edward    W.    Hlnes,    Bw|.,    ot    til* 
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tbird  day  of  the  next  I>ecember  term  of  the 
court  for  trial,  and  tbe  defendant  ordered  to 
be  delivered  to  the  jailer  of  Fayette  county, 
to  be  held  until  tbe  further  order  of  the 
court  At  tbe  December  term,  1800^  and  on 
the  5tb  day  of  December,  It  appears  that, 
after  various  orders  were  entered,  attach- 
ments were  Issned  against  Reese  Coats, 
Henry  Kanatzar,  Mitchell  Broaddus,  M.  L. 
Young,  and  Ernest  Young,  witnesses  for  tbe 
defendant.  It  also  appears  that  a  jury  was 
selected  and  sworn,  and  placed  in  charge  of 
tbe  deputy  sheriff,  who  was  duly  sworn. 
Tbe  jury  afterwards  returned  Into  court  in 
charge  of  said  sheriff,  and  the  defendant 
then  filed  affidavit,  and  thereupon  moved  tbe 
court  to  continue  this  case,  and  the  attorney 
for  tbe  conmionwealth  consenting  that  the 
affidavit  of  tbe  defendant  may  be  read  as  the 
deposition  of  absent  witnesses  mentioned  in 
the  affidavit,  provided  their  personal  appear^ 
ance  cannot  be  obtained  before  the  conclu- 
sion of  evidence  in  this  case.  It  was  ordered 
that  bis  motion  for  continuance  be  overrul- 
ed, to  which  defendant  excepted.  Tbe  jury 
was  duly  Impaneled  and  sworn  to  try  the 
Issue,  who,  after  hearing  a  portion  of  the 
evidence,  were  again  placed  in  charge  of  said 
deputy  sheriff  nntil  9  o'clock  tbe  next  day. 
The  affidavit  is  copied  in  tbe  record,  which 
we  need  not  copy  here.  On  December  5. 
1800,  it  seems  tbat  appellant  filed  an  addi- 
tional affidavit,  and  entered  motion  for  a  con- 
tinuance. The  affidavit  Is  as  follows:  "De- 
fendant, Doc  Lowry,  moved  tbe  court  for  a 
continuance  of  this  case  for  the  purpose  of 
bringing  N.  B.  Howard  before  tbe  court  to 
testify  in  his  behalf.  He  states  that  be  has 
been  taken  by  surprise  by  the  testimony  of 
William  Lowry,  who  has  not  testified  in  this 
case  before,  and  tbe  said  Howard  would 
testify,  if  present,  tbat  the  said  Wl^iam 
Lowry  had  stated  to  him  that  Doc  Lowry 
did  not  at  tbe  time  he  was  crossing  tbe 
river  make  the  statement  that  he,  Doc  Low- 
ry, had  committed  rape  upon  a  woman,  and 
said  that  he  did  not  tell  him  anything  fur- 
ther than  tbat  be  was  in  trouble,  and  wanted 
to  get  away  for  a  few  days.  The  defendant 
says  that  if  the  above  witness  was  present 
he  would  testify  to  the  above  facts,  and  tbat 
tbe  above  facts  are  true."  Tbe  affidavit  was 
sworn  to  and  filed  December  6,  1800.  On 
tbe  6tta  of  December,  1900,  tbe  foUowbag 
order  appears:  "Tbe  jnry  herein  came  into 
court  in  charge  of  Deputy  Sheriffs  J.  M. 
TerrlU  and  Martin  Gentry,  and,  after  bear- 
ing the  remainder  of  the  evidence,  tbe  de- 
fendant filed  affidavit,  and  moved  tbe  court, 
to  continue  this  case  until  they  could  hare 
subpoenas  Issued  and  served  on  witness,  and 
obtain  his  personal  appearance,  mentioned 
in  said  affidavit;  and,  the  court  being  soffl- 
clently  advised,  it  is  ordered  that  said  mo- 
tion b«  overruled,  to  which  defendant  ex- 
cepts. •  •  •  The  jury  after  receiving  in- 
structions from  the  court  and  hearing  the 
arguments  of  counsel,  this  case  was  submit- 
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ted  to  them  for  their  consideration  and  Ter- 
dict,  and  placed  In  charge  of  Deputy  Sheriffs 
J.  M.  TerriU  aud  Martin  Gentry."  On  the  7th 
of  Decen>l>er  the  jury  returned  a  verdict  as 
follows: .  "We,  the  Jury,  find  the  defendant. 
Doc  Lowry,  guilty  of  rape,  and  fix  his  pun- 
ishment at  twenty  years  in  the  penitentiary. 
ISlgned]  James  Cosby,  One  of  the  Jury." 
Appellant's  motion  for  a  new  trial  having 
been  overruled,  he  prosecutes  this  appeal. 

The  grounds  relied  on  for  a  new  trial  are- 
First,  the  court  mislnstructed  the  jury;  sec- 
ond, the  court  ened  In  allowing  Incompetent 
evidence  to  go  to  the  jury;  third,  the  va- 
diet  is  against  the  law  and  the  evidence; 
fourth,  the  defendant  has  not  received  a  fair 
trial.  In  that  he  was  taken  by  surprise  by  the 
testimony  of  William  Lowry  for  the  com- 
monwealth, and  the  court  refused  to  allow 
the  defendant  time  to  bring  witnesses  into 
court  to  contradict  said  Lowry.  The  court 
allowed  the  commonwealth  to  prove  all  the 
statements  of  Cordelia  Million,  prosecuting 
witness,  when  defendant  asked  for  her  state- 
ment upon  one  particular  point,  to  contra- 
dict her  upon  that  point  when  she  had  denied 
making  such  statement. 

It  seems  that  William  Lowry,  whose  name 
was  not  upon  the  indictment,  and  who  had 
never  until  the  December  term,  1900,  heen 
introduced  as  a  witness  by  the  common* 
wealth,  theretofore  testified  that  the  appel- 
lant had  told  him  that  he  (appellant)  had 
committed  tape  upon  a  woman,  and  appel- 
lant claimed  to  be  taken  by  surprise  by  the 
introduction  of  said  witness,  and  desired  an 
opportunity  to  contradict  the  same.  It  fur- 
ther appears  that  the  prosecuting  witness 
nras  asked  as  to  certain  statements  made 
oy  her  to  one  Young,  which,  to  some  extent, 
was  material,  and  denied  maldng  such  state- 
ment, The  appellant  then  Introduced  Young, 
and  proved  by  him  that  she  did  make  such 
statement.  The  commonwealth  was  then  al- 
lowed to  prove,  over  the  objection  of  appel- 
lant, that  the  witness  said  in  that  conversa- 
tion that  Lowry  did  commit  the  offense  char- 
ged, and  of  this  appellant  also  complains. 

Complaint  is  made  in  the  grounds  tor  a 
new  trial  of  error  in  the  instructions.  It 
seems  to  us  that  the  Instruction  No.  1  cor- 
rectly states  the  law  applicable  to  the  case 
on  trial.  Instruction  No.  2,  in  substance, 
says  to  the  Jury  that,  if  they  should  find  de- 
fendant not  guilty  of  rape,  yet,  if  they  be- 
lieve from  the  evidence  beyond  a  reasona- 
ble doubt  that  the  defendant,  in  the  county, 
and  before  the  indictment,  by  force  did  de- 
tain Cordelia  Million,  against  her  will,  and 
with  intent  to  have  carnal  knowledge  of  her, 
without  having  such  carnal  knowledge,  they 
should  find  him  guilty  of  detaining  a  woman 
against  her  will,  and  fix  his  punishment  at 
confinement  In  the  penitentiary  not  less  than 
two  nor  more  than  seven  years.  This  in- 
struction Is  dearly  erroneous.  The  appel- 
lant was  not  indicted  for  the  offense  named 
iu  said  instruction.    The  offense  of  detain- 


ing a  woman,  etc..  Is  not  a  degree  of  the 
offense  of  rape,  and  is  a  statutory  offense, 
created  by  statute,  the  punishment  of  which, 
and  the  ingredients  of  which,  are  essentially 
different  from  the  crime  of  rape. 

It  Is  suggested  that,  inasmuch  as  the  Jury 
found  appellant  guilty  of  rape,  the  Instruc- 
tion did  not  prejudice  him.  We  cannot  con- 
cur in  thb  contention.  The  instruction  nec- 
essarily implies  that  there  was  some  evi- 
dence tending  to  show  the  defendant  guilty 
of  the  crime  mentioned  in  the  instruction, 
and  was  well  calculated  to  prejudice  the  de- 
fendant in  the  minds  of  the  jury,  and  was 
calculated  to  create  in  the  minds  of  the  Jury 
the  belief  that,  in  any  event  the  evidence 
showed  thH  appellant  to  be  guilty  of  some 
crime,  aud.  In  our  opinion  was  prejudicial  to 
the  appellant. 

We  are  also  of  opinion  that  the  court  eired 
to  the  prejudice  of  appellant  in  allowing  the 
witness  Young  to  testify  as  to  the  state- 
ments made  by  the  prosecuting  witness  at 
the  time  that  Yoimg  proved  she  had  made 
the  statement  which  she  had  denied  making. 
The  question  was  not  what  she  said  in  the 
presence  of  Young,  but  the  sole  question 
was,  did  she  make  the  statements  called  for 
by  the  appellant,  and  which  she  denied  mak- 
ing? 

We  are  also  of  the  opinion  that  the  court 
should  have  allowed  to  the  appellant  a  rea- 
sonable opportunity  to  have  procured  the  at- 
tendance of  Howard  tot  the  purpose  of  con- 
tradicting the  witness  William  Lowry.  It 
may  be  seen  from  the  record  that  this  cast- 
had  been  called  for  trial  on  three  different 
times  before  the  final  trial.  Two  Juries  had 
disagreed,  and  the  commonwealth  had  ob- 
tained one  continuance,  and  at  no  time  prior 
to  the  December  term,  1900,  had  the  witness 
Winiani  Lowry  been  introduced,  and  as  It 
appears  that  his  testimony  was  as  to  state- 
ments made  to  him  by  the  appellant,  and  a<i 
appellant  denied  making  the  statements,  bo 
could  not  have  been  reasonably  expected  to 
be  prepared  to  contradict  the  same.  Henct.- 
we  think  that  his  contention  as  to  surprise 
at  the  testimony  of  AVilllam  Lowry  was  well 
taken,  and  he  ought  to  have  been  allowed  a 
reasonable  opportunity  to  meet  the  same. 

The  charge  against  the  appellant  is  the 
most  heinous  of  crimes,  and  calculated  to  en- 
gender universal  horror  and  condemnation, 
and  for  that  reason  it  became  of  the  utmost 
importance  to  defendant  to  have  a  full,  fair, 
aud  legal  opportunity  to  meet  and  present 
his  defense  to  such  an  infamous  charge.  It 
is  not  for  us  to  say  whether  the  errors  com- 
plained of,  as  a  matter  of  law  and  fact,  nec- 
essarily prejudiced  his  substantial  rights.  It 
is  a  sufficient  ground  for  reversal  if  It  is  prob- 
able that  he  was  prejudiced  by  the  rulings 
of  the  court,  or  If  It  is  probable  that  a  differ- 
ent verdict  would  have  been  rendered  if  the 
errors  complained  of  had  not  occurred.  The 
penalty  Imposed  is  quite  severe,  being  al- 
most equivaleut,  at  his  age,  to  a  sentence  for 
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life;  but.  If  be  is  guilty,  tbe  pimishment  in 
none  too  severe.  For  tbe  errors  Indicated, 
the  jndgmeut  Is  reversed,  and  cause  re- 
manded for  a  new  trial  upon  principles  con- 
sistent wltb  tbls  opinion. 

H0R80N  and  BIJBNAM,  JJ..  dissenting. 


SHORTELL  ▼.   GREEN    COUNTY. 
(Court  of  Appeals  of  Kentucky.    June  22,  1901.) 

"Not  to  be  officiaUy  reported." 
Petition  for  rehearing.    Denied. 
For  former  report,  see  69  8.  W.  622. 

Geo.  M.  Jolly,  Horace  Jolly,  and  Jas.  H. 
Hazelrlgg,  for  appellant.  Ernest  Macpbw- 
son  and  John  W.  Lewis,  for  appellee. 

HOBSON,  J.  Tbe  tnt^estlng  questions 
presented  by  counsel  on  tbe  argument  for  a 
rehearing  are  not  sufficiently  presented  by 
tbe  allegations  of  the  answer.  The  aver- 
ments of  the  answer  are  insufficient  to  con- 
stitute a  defense  to  the  action.  On  the  re- 
turn of  the  case  to  the  court  below,  the  de- 
mnrr^  to  tbe  answer  should  be  sustained, 
and  leave  given  tbe  defendant  to  amend  If  It 
desires  to  do  so.    Petition  overruled. 


LOUISVILLE  STEAM-FORGE  00.  v.  AN- 
DERSON. 

(Court  of  Appeals  of  Kentucky.   June  20, 1001.) 

"Not  to  be  officially  reported." 
retltlon  for  reheariag.    Denied. 
For  former  report,  see  57  S.  W.  617. 

PATXTBR,  C.  J.  The  appellant  volunta- 
rily paid  the  amount  which  is  sought  to  be 
recovered,  and,  as  the  collection  of  it  could 
have  been  enforced  only  by  suit,  it  is  not  en- 
titled to  recover  It.  Brands  t.  City  of  Louis- 
ville (Ky.)  03  S.  W.  2. 


SHOEMAKER  v.  HODGE,  Judge.* 
(Court  of  Appeals  of  Kentucky.  June  21,  1901.) 
UT7NICIPAL  C0RPOHATION3-CONSTITUTIONAI,- 
ITT  OP  STATUTE  GIVING  PRECEDENCE  TO 
ACTION  TO  TEST  VALIDITY  OF  ORDINANCE— 
MANDAMtJS  BY  COURT  OF  AFPBAL.S  AGAINST 
CIRCUIT  JUDGE. 

1.  Ky.  St  {  9063,  giving  any  bona  fide  citizen 
and  resident  of  any  city  of  the  second  class  the 
right,  upon  an  ex  parte  petition  filed  in  tbe  cir- 
cuit court,  to  have  the  validity  of  a  city  ordi- 
nance tested,  and  making  it  the  duty  of  the 
court  to  give  such  cases  precedence  of  all  others, 
is  not  unconstitutional. 

2.  Where  such  an  action  has  been  pending  for 
more  than  four  montlu,  and  the  court,  after  set- 
ting aside  an  order  of  submission,  has  refused 
for  two  months  to  take  any  other  step  in  the 
case,  the  court  of  appeals  will  require  the  judge, 
by  mandamns,  to  make  a  final  order  in  the  case, 
by  adjudging  the  ordinance  to  be  either  valid 
or  invalid,  or,  if  the  action  is  not  properly  pre- 
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pared,  by  dismissing  it  without  prejudice,  or  tot 

lack  of  preparation. 
Paynter,  C.  J.,  and  Hobson,  J.,  dissenting. 

Appeal  from  circuit  court,  Campbell  coun- 
ty. 

"To  be  ofHclally  reported." 

Motion  by  Scott  Shoemaker  for  a  writ  of 
mandamus  against  John  T.  Hodge,  judge  of 
tbe  Campbell  circuit  court    Granted. 

C.  S.  Sparks,  for  appellant  Aubrey  Bar- 
bour, for  appellee. 

GUFFY,  J.  It  appears  from  this  record 
that  the  plaintiff  on  the  1st  day  of  February, 
1001,  filed  his  petition  In  the  Campbell  cir- 
cuit court  to  test  tbe  validity  of  a  certain 
ordinance  passed  by  the  general  council  of 
Newport,  which  ordinance  is  set  out  and 
properly  described  in  the  petition,  together 
with  all  the  proceedings  connected  with  and 
pertaining  thereto.  It  is  claimed  that  said 
ordinance  is  invalid,  unconstitutional,  and 
void.  Said  petition  Is  numbered  13,254  upon 
the  records  of  said  court  It  further  appears 
that  on  the  1st  day  of  February,  1901,  a  writ- 
ten notice  was  duly  served  upon  the  said  city 
of  Newport  by  said  Shoemaker,  notifying 
said  city  that  he  would  on  Saturday,  Febru- 
ary 2d,  move  the  said  court  for  judgment 
upon  his  said  petition,  and  that  in  pursuance 
thereof,  and  on  said  February  2d,  the  said 
city,  through  its  attorney,  entered  a  special 
and  general  demurrer  to  tbe  petition,  and 
plaintiff  moved  the  court  for  Judgment  upon 
bis  petition;  and  then  and  there  tbe  said 
Judge  made  the  following  written  order: 
"Came  plaintiff  and  filed  notice  and  motion 
for  judgment,  and  the  city  of  Newport  ob- 
jects and  enters  a  general  and  special  de- 
murrer to  the  petition  herein,  and  this  cause 
is  set  for  hearing  on  February  6,  1901."  It 
further  appears  that  on  said  6th  of  February 
the  said  judge  heard  oral  arguments  of  coun- 
sel for  both  parties  on  said  demurrers,  and 
also  said  motion  of  petitioner  for  judgment 
on  his  said  petition,  and  thereupon,  and  on 
said  last-mentioned  day,  the  motion  of  plain- 
tiff for  judgment  on  said  petition  was  duly 
submitted  to  said  judge  for  judgment,  which 
order  is  as  follows:  "Came  Scott  Shoemak- 
er, and  moved  to  submit  this  cause  for  judg- 
ment; and  the  city  of  Newport,  in  pursuance 
to  notice  served,  objects,  and  this  cause  is 
submitted,  and  the  city  of  Newport  excepts." 
And  on  the  9th  of  April,  1901,  the  following 
order  was  made  by  said  Judge:  "Tbe  sub- 
mission is  set  aside."  It  further  appears 
that  on  the  13th  of  April,  1901.  the  plaintiff, 
in  pursuance  to  a  written  motion  duly  filed 
in  said  court  on  tbe  11th  of  said  month,  duly 
moved  the  judge  of  said  court  to  resubmit 
for  judgment  in  accordance  with  the  prayer 
of  said  petition,  which  motion  was  overruled, 
over  the  exceptions  of  plaintiff.  Said  order 
reads  as  follows:  "Petitioner  moves  to  re- 
submit for  judgment  in  accordance  wltb  the 
prayer  of  petition,  and  said  motion  is  over- 
ruled, and  petitioner  excepts."    The  Judge  at 
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the  time  he  set  aside  the  submission  filed  a 
written  opinion,  and  It  is  alleged,  and  not 
denied,  that  no  other  order  has  been  made 
In  said  case  since  the  order  of  April  13,  1901. 
It  Is  further  alleged  that  said  Hodge  has 
failed  and  refused  to  make  any  order  of  Judg- 
ment in  said  case  since  said  order  of  Febru- 
ary 5th,  April  9tb,  and  April  13tb,  although 
often  requested  so  to  do.  It  also  appears 
from  the  petition  that  the  said  circuit  court 
has  been  in  session  many  days  since  said 
IStb  day  of  April,  and  has  transacted  much 
business  and  rendered  Judgments.  The  plain- 
tiff filed  his  petition  and  entered  a  motion  in 
this  court  for  a  mandamus  against  the  said 
circuit  Judge  commanding  and  requiring  him 
to  submit  said  petition,  and  for  Judgment 
thereon,  and  to  proceed  to  render  Judgment 
in  such  cause  for  such  other  orders  as  Jus- 
tice may  require. 

The  power  of  this  court  to  issue  a  manda- 
mus in  a  proper  case  Is  beyond  dispute,  and 
in  fact  is  conceded  by  the  defendant.  It  is 
conceded  by  defendant  that  the  record  as 
presented  by  plaintiff  truly  shows  the  only 
orders  made  In  the  case.  But  It  Is  the  con- 
tention of  defendant  that  he  has  not  beoi 
negligent  or  remiss  In  disposing  of  the  ac- 
tion Instituted  by  Shoemaker.  The  consti- 
tutionality of  section  3063,  Ky.  St.,  is  also  de- 
nied or  questioned.  The  section  of  the  stat- 
ute glyes  to  any  bona  fide  citizen  and  resi- 
iaxt  of  any  city  the  right,  upon  ex  parte  peti- 
tion filed  in  the  circuit  court  of  the  county, 
to  have  the  validity  of  a  city  ordinance  test- 
ed; and  it  is  made  the  dnty  of  the  said  court 
to  give  such  cases  precedence  of  all  other 
cases.  80  that  prompt  decisions  may  be  ren- 
dered. It  Is  manifest  that  a  prompt  decision 
as  to  the  validity  of  city  ordinances  should 
be  had.  The  business  of  municipalities  Is 
often  urgent,  and  large  Interests,  both  of  per- 
son and  property,  are  controlled  or  disposed 
of  under  and  by  virtue  of  city  ordinances. 
Hence  we  are  of  opinion  that  the  enactment 
of  the  section  supra  was  a  proper  exercise  of 
legislative  auth(»'lty,  and  is  in  no  sense  a 
special  or  local  law. 

At  the  time  the  submission  of  this  cause 
was  set  aside  by  the  circuit  court,  the  judge 
filed  a  written  opinion,  which  to  some  extent 
may  be  considered  as  criticising  the  petition, 
and  indicating  that  the  petition  did  not  show 
all  the  facts  necessary  to  enable  the  Judge 
to  render  an  opinion  upon  the  validity  of  the 
ordinance.  It  Is  suggested  that  the  evidence 
or  exhibits  filed  was  not  sufficient  to  present 
all  the  facts  and  questions  necessary  to  a 
proper  determination  of  the  question  at  Issue. 
It  Is  doubtless  within  the  sound  legal  discre- 
tion of  the  court  to  set  aside  an  order  of  sub- 
mission, with  the  view  of  allowing  either  par- 
ty to  perfect  a  cause  of  action  or  defense. 
But  it  is  wholly  unnecessary  to  pass  upon 
that  question;  for  It  may  be  conceded  that 
the  order  setting  aside  the  petition  was  prop- 
er, and  still  plamtiff's  motion  in  this  court 
would  remain  wholly  unaffected  by  said  or- 


der. There  is  no  reason  given  by  the  court 
for  the  refusal  to  resubmit  the  cause  on  the 
18th  of  April,  1001;  and,  considering  the 
length  of  time  the  case  has  been  pending,  it 
seems  to  us  that  the  Judge  should  have  resub- 
mitted the  case  and  rendered  a  final  judg- 
ment thereon,— that  Is,  made  a  final  order  in 
the  case,  either  by  adjudging  the  ordinance 
to  be  Invalid,  or  else  adjudging  it  to  be  valid; 
or  if  the  case  was  not  properly  prepared,  ao 
as  to  enable  the  court  to  render  a  Judgment 
upon  the  merits,  the  case  could  have  been 
dismissed  without  prejudice,  or  for  lack  of 
preparation.  In  our  opinion,  no  further  de- 
mand or  request  for  a  decision  was  necessary 
to  be  made  by  the  plaintiff,  although  he  al- 
leges, In  substance,  that  he  often  demanded  a 
decision  or  trial  of  his  cause  of  action.  W» 
do  not  menu  to  impute  any  intentional  negli- 
gence or  inattention  to  the  honorable  judge  of 
Campbell  circuit  court,  but  we  regard  the 
statute  In  question  as  mandatory  upon  the 
circuit  judge;  and  we  feel  that  It  Is  oar 
bonnden  duty,  under  the  law,  to  grant  the 
mandamus  applied  for  by  the  plaintiff.  It  Is 
therefore  ordered  and  adjudged  that  a  man- 
damus issue,  requiring  the  judge  to  proceed 
to  try  and  determine  plalnttfTa  cause  of  ac- 
tion. 

PAYNTER,  C.  J.,  expresses  the  following 
views: 

I  concede  that  the  court  has  the  authority 
to  grant  a  writ  of  mandamus,  and  that  It  Is 
its  duty  to  do  so  In  proper  cases;  but,  in  my 
opinion,  it  is  a  power  that  should  be  sparing- 
ly exereised.  I  do  not  think  the  facts  of  this 
case  Justify  the  court  In  awarding  the  writ 
The  proceeding  Is  ex  parte,  and  the  result  of 
It  affects  the  city  government, — a  question  in 
which  the  citizens  of  NewxKtrt  are  Interested. 
Upon  an  examination  of  the  case  after  it  was 
submitted,  the  Judge  of  the  Campbell  circuit 
court  was  of  the  opinion  that  proper  evidence 
had  not  been  furnished  to  enable  him  to  pass 
upon  a  question  of  such  vital  Importance. 
He  therefore  set  aside  the  order  of  submis- 
sion, giving  as  his  reason  therefor  that  the 
case  was  not  properly  prepared  for  trlaL 
Had  it  been  a  case  affecting  alone  the  plain- 
tiff, the  court  could  with  propriety  have  pro- 
ceeded to  render  Judgment  In  the  case.  I  re- 
gard this  as  an  entirely  different  question 
from  one  where  a  plaintiff  seeks  to  recovw 
a  pig  or  a  calf,  and  desires  his  case  to  be 
submitted  to  the  court  without  preparation. 
His  petition  could  be  dismissed  without  prej- 
udice to  anybody  except  himself.  Whatever 
way  the  court  may  have  decided  the  ques- 
tion Involved  in  this  case,  it  had  a  material 
effect  upon  the  public  interest;  and,  there- 
fore, as  It  was  an  ex  imrte  proceeding.  I 
think  the  court  acted  wisely  in  deciding  that 
the  case  should  be  properly  prepared  before  If 
gave  a  judgment  which  must  declare  the  ordi- 
nance In  question  valid  or  invalid. 

HOBSON,  J.,  concurs. 
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CITY  OF  PADTJCAH  t.  ALLEN.i 
(Court  at  Appeals  of  Kentnckr.    June  18,  1901.) 

MUNICIPAL  CORPORATIONS  —  INJURY   TO  AD- 
JOININO     PROPERTY     FROM     LOCATION     OF 
PEST  HOUSE— MEASURE  OF  DAMAGES. 
_  1.  Under  Const  (  242,  proyiding  that  "mu- 
nicipal and  other  corporations  and  individuals 
invested   with   the  priTileee  of   taking  private 
property  tor  public  use  shall  malie  just  coinpeu- 
satlon   for   property    injured    or    destroyed    by 
them,"  a  city  Is  liable  for  the  injury  to  own- 
ers of  adjoining  propwty  tnan  the  location  of  a 
Iiest  bouse. 

2.  In  the  absence  of  personal  injui'y,  the 
measure  of  damages,  where  the  establishment  of 
the  pest  house  is  permanent,  is  the  impairment 
of  the  market  value  of  the  property. 

3.  Testimony  as  to  the  impairment  of  the 
value  of  the  property  should  be  confined  to  wjtr 
nesses  who  are  acquainted  with  the  property 
and  its  market  value,  or  the  market  value  of 
similar  property  in  the  vicitaity,  and  the  ex- 
tent to  which  such  market  value  has  been  affect- 
ed by  the  establishment  of  the  pest  bouse;  the 

£  roper  inquiry  being  as  to  the  reasonable  mar- 
et  value  of  the  property  but  for  the  location 
of  the  pest  house,  and  its  actual  market  value 
with  the  pest  house  located  and  maintained  as  it 
is. 

4.  Testimony  as  to  the  prices  for  which  ad- 
joining property  of  the  same  class  and  charactw 
sold  just  before  and  after  the  location  of  the 
pest  house  is  admissible. 

6.  Defendant  cannot  complain  of  an  Instroc- 
tion  telling  the  jury  that,  in  order  to  find  for 
plaintiff,  they  must  believe  there  is  "«  real 
probable  danger"  of  the  smallpox  being  carried 
through  the  air  from  the  (wst  house  to  plaintifTs 
premises. 

C.  The  court  should  have  instructed  the  jury, 
as  requested  by  plaintiff,  that  the  measure  of 
damage  is  "whatever  amount  plaintiff's  farm 
has  been  depreciated  in  market  or  salable  value 
by  reason  of  the  defendant's  locating  of  and  the 
maintaining  of  its  pest  bouse,  and  carrying  aa 
the  same  in  proximity  to  his  farm." 

Guffy,  J.,  dissenting. 

Appeal  from  circuit  court,  McOacken 
county. 

"To  be  officially  reported." 

Action  by  B.  M.  Allen  against  the  city  of 
Faducah  to  recover  damages  for  Injury  to 
property.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

R.  T.  Lightfoot,  for  appellant  Greer  & 
'Reed,  for  appellee. 

0*RBAR,  J.  In  1897  the  city  of  Paducab, 
bavlng  bought  about  20  acres  of  land  about 
three  miles  from  its  corporate  limits,  lo- 
cated and  established  a  hospital  upon  It  for 
the  purpose  of  treating  eruptive  diseases. 
The  property  acquired  by  the  city  lies  on 
the  east  side  of  appellee's  farm.  The  hos- 
pital on  this  tract  is  about  250  yards  from 
the  fence  of  appellee,  and  about  one-half 
mile  from  his  residence.  After  the  estab- 
lishment of  this  hospital,  and  after  it  had 
been  maintained  by  the  city  for  some  two 
or  three  years,  appellee  brought  this  action 
to  recover  of  appellant  damages  sustained 
to  bis  farm  by  reason  of  the  location  and 
maintenance  of  the  pest  house.    The  hos- 

'  Reported  by  Edward  W.  Hlnes,  Esq..  ot  tlM 
Frankfort  bar.  and  formerly  state  reporter. 


pital  was  established  principally  for  the 
treatment  of  smallpox  patients.  It  was 
the  claim  of  the  appellee  that  the  locating 
of  this  pest  house  in  such  close  proximity 
to  his  farm  and  to  bis  residence  tended  to 
so  impair  their  value — ^tbat  is,  their  market 
value  either  for  selling  or  renting  purposes 
— as  to  practically  diminish  it  by  half.  He 
asserted  that  bis  farm  of  325  acres  was 
worth  $20,000.  The  proof  Introduced  on  bis 
behalf  shows  that  it  was  worth  from  $5,000 
to  $20,000,  it  taking  a  wide  range  according 
to  the  opinion  of  the  various  witnesses. 
The  trial  resulted  in  a  verdict  and  judgment 
for  appellee  against  the  city  for  |2,500  dam- 
ages. 

Variotis  grounds  are  urged  here  with 
much  earnestness  and  force  why  the  judg- 
ment should  be  reversed.  We  will  state 
and  dispose  of  them  In  the  order  of  their 
Importance.  It  Is  argued  on  behalf  of  the 
city  that  inasmuch  as  it  Is  required  by  the 
statute  law  of  the  state  and  by  existing 
conditions  to  establish  and  maintain  a  hos- 
pital, which,  under  the  mandate  of  the  stat- 
ute, it  is  compelled  to  establish  within  not 
less  than  one  mile  of  the  limits  of  an  in- 
corporated town  or  city.  It  cannot  be  mulct- 
ed for  having  performed  this  duty,  un- 
less it  has  done  so  in  a  negligent  or  un- 
skillful manner;  that,  bavlng  used  care  in 
tbe  establishment  of  its  hospital,  it  cannot 
be  liable  to  appellee,  unless,  in  the  matter 
of  tbe  managing  or  conduct  of  the  hospital. 
It  be  done  negligently,  and  thereby  damages 
ensue  to  him.  It  is  contended  that  the  ac- 
tion of  establishing  and  maintaining  a  pest 
bouse  or  other  hospital  is  a  governmental 
function,  which  the  courts  will  not  Interfere 
with  nor  control  so  long  as  due  regard  has 
been  had  to  the  law  governing  Its  establish- 
ment Prior  to  the  adoption  of  the  present 
constitution  of  this  state,  such  may  have 
been  tbe  rule  with  regard  to  liability  ot 
municipalities.  However,  section  242  of 
that  instrument  provides:  "Municipal  and 
other  corporations,  and  Individuals  invested 
with  the  privilege  of  taking  private  prop- 
erty for  public  use,  shall  make  just  com- 
pensation for  property  taken,  Injured  or  de- 
stroyed by  them;  which  compensation  shall 
be  paid  before  such  taking,  or  paid  or  se- 
cured at  the  election  of  such  corporation  or 
individual  before  such  Injury  or  destruc- 
tion." Concerning  this  section  this  court 
has,  in  substance,  held,  and  in  considering 
similar  sections  of  state  constitutions  the 
United  States  supreme  court  has  held,  that 
a  recovery  may  be  had  In  cases  where  pri- 
vate property  has  sustained  a  substantial 
damage  by  the  making  and  using  an  im- 
provement that  is  public  in  its  character  by 
the  municipality,  although  the  damage  shall 
not  be  caused  by  a  trespass  or  an  actual 
physical  invasion  of  the  owner's  real  estate. 
City  of  Ludlow  v.  Detweller  (Ky.)  47  S.  W. 
8S1;  City  of  Mt  Sterling  v.  Jephson  (Ky.) 
53  S.  W.  1046;  City  of  Henderson  t.  Mc- 
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Lata  (Ky.)  43  S.  W.  700;  City  of  Chicago  Y. 
Taylor,  125  U.  8.  162,  8  Sup.  Ot  820,  31  L. 
Ed.  638.  ThlB  prtaclple,  or  one  quite  analo- 
gous, Is  also  frequently  applied  in  the  case 
of  slaughter  houses  and  similar  Institutions 
erected  by  private  tadlviduals  or  private 
corporations  in  such  close  proximity  to  an< 
other's  premises  that  noxious  odors,  gases, 
noises,  and  other  elements  tending  to  so 
disturb  and  endanger  the  lives  or  health  or 
to  discommode  the  comfort  of  the  occupant 
of  the  adjacent  premises  as  to  materially 
depreciate  their  value  and  use,  and  such 
have  been  held  to  be  actionable.  These  ac- 
tions are  generally  maintainable  upon  the 
theory  that  the  maintenance  of  the  partic- 
ular Institution  or  business  Is  a  nuisance. 
So  it  has  been  held  that  a  pest  house  erect- 
ed by  a  town  or  municipal  or  county  au- 
thorities near  the  premises  of  another,  in- 
juring the  health  of  his  family,  or  exposing 
them  to  a  contagious  disease.  Is  a  nuisance, 
for  which  an  action  will  lie.  Wood,  Nuls. 
i  68.  See,  also,  Clayton  v.  City  of  Hender- 
son (Ky.)  44  8.  W.  667.  We  therefore  con- 
clude that,  where  a  city  or  other  municipal- 
ity erects  and  maintains  a  public  insti- 
tution, which,  by  reason  of  its  nature, 
endangers  the  lives  or  health  of  the  occu- 
pants of  adjacent  premises,  as  by  subject- 
ing them  to  contagious  or  infectious  dis- 
eases, It  Is  not  only  a  nuisance,  but  it  Is 
such  an  Invasion  of  the  property  rights  of 
such  adjacent  holder  as  amounts  both  to 
an  injuring  and  a  taking  of  propertj',  under 
the  section,  supra,  of  our  state  constitution. 
For  this  the  city  must  make  compensation. 
There  was  much  evidence  introduced  on 
the  trial  as  to  the  extent  of  the  danger  to 
persons  on  appellee's  premises,  it  being  the 
effort  of  the  city  to  show  that  the  danger 
was  more  imaginary  than  real,  and  at  best 
was  so  remote  and  improbable  as  to  be  prac- 
tically nil.  Many  medical  witnesses  of  ap- 
parent good  standing  testified  that,  while 
the  disease  was  one  both  contagious  and  in- 
fectious, under  the  systems  of  treatment  now 
In  use  there  was  practically  no  danger  of 
the  disease  being  contracted  as  much  as  SO 
feet  away  from  the  subject  when  not  con- 
fined in  a  close  room  with  it.  Indeed,  some 
of  them  testified  that  In  the  open  air  there 
was  no  danger  of  contracting  the  disease  a 
distance  of  from  four  to  six  or  eight  feet, 
and  practically  all  of  them  united  in  saying 
that  the  danger  was  theoretical  or  Imaginary 
altogether  from  a  distance  of  160  feet.  They 
claim  that  snch  is  the  experience  of  their 
profession,  and  such  the  opinion  of  their  ac- 
cepted authorities  and  writers.  On  the  other 
side  the  testimony  of  many  citizens  was  in- 
troduced to  the  efl'ect  that  the  very  fact  of 
the  existence  of  the  pest  house  in  such  close 
proximity  to  appellee's  premises  had  caused 
alarm  and  anxiety  to  all  having  occasion  to 
visit  there  or  use  them,  made  It  dlfflcult  to 
keep  servants  and  workmen  employed  upon 


his  place,  estranged  his  friends  and  visitors 
from  bis  place,  and  made  the  property  so  un- 
desirable in  the  public  estimation  as  to  ma- 
terially decrease  its  vendable  or  market  ralne. 
And  right  here  we  may  say  is  the  storm 
colter  of  appellant's  objections  and  conten- 
tions upon  this  appeal.  It  is  its  insistence 
that  the  establishing  and  maintenance  of  a 
pest  house  ta  such  proximity  to  other  persons' 
property  is  not  per  se  a  nuisance;  tliat  dam- 
ages should  not  be  allowed  for  any  Injury  un- 
less it  be  shown  to  be  actual  and  real;  and 
that  injury,  it  Is  argued,  should  be,  not  the 
public's  estimate  of  the  situation,  but  the 
real  danger  to  which  appellee  and  those  oc- 
cupying his  premises  were  subjected  because 
of  the  location  and  treatment  of  the  diseased 
patients  at  the  pest  house.  We  have  stated 
above  that  the^  location  of  this  pest  house  at 
the  point  and  under  the  circumstances  indi- 
cated was  such  an  invasion  of  the  property 
rights  of  the  adjoining  owner  as  to  entitle 
him  to  recover  for  damages  sustained.  Now, 
what  is  the  damage  that  he  has  sustained? 
Is  it  alone  that  he  and  the  members  of  the 
family  are  subjected  to  an  actual  danger  of 
contracting  a  loathsome  and  dangerous  dis- 
ease? Or  l8  it  the  annoyance  and  loss  that 
be  may  sustain  by  reason  of  being  deprived 
of  a  portion  of  his  premises,  or  the  use  there- 
of, because  by  reason  of  its  close  proximity 
to  the  pest  house  his  servants  will  not,  and 
cannot  In  safety,  cultivate  It  to  the  line?  Or, 
Is  it  the  diminution  of  the  salable  valne  ot 
his  property  in  so  far  as  that  value  has  been 
aftected?  So  far  as  the  facts  in  this  case 
are  concerned,  it  may  be  stated  that  there 
Is  no  claim  that  the  disease  has  actually  been 
contracted  by  any  member  of  appellee's  fam- 
ily, and  therefore  we  do  not  feel  called  upon 
to  determine  to  what  extent  such  a  fact,  had 
it  existed,  would  have  been  actionable  against 
the  city.  If  it  be  a  fact,  or  be  shown,  that 
the  establishment  of  the  pest  house  Is  perma- 
nent, it  is  the  market  value— that  Is,  the 
selling  and  renting  value  of  the  owner's 
premises— that  must  be  the  measure  of  his 
damages.  They  are  as  much  his  property  as 
Is  the  right  to  peaceably  possess  and  person- 
ally enjoy  it  It  Is  generally  this  market 
value  that  is  the  criterion  in  measuring  dam- 
ages when  property  has  been  injured  that  is 
adopted  by  the  courts  for  lack  of  a  more  uni- 
form, certain,  and  satisfactory  one.  There- 
fore, to  the  extent  that  this  market  value  has 
been  Impaired  by  the  establishment  of  ap- 
pellant's pest  house  at  the  point  In  contro- 
versy, appellee  ought  to  be  reimbursed  by  the 
city.  It  Is  well  known  and  universally  rec- 
ognized that  smallpox  is  a  very  contagions, 
as  well  as  a  most  loathsome  and  dangerous, 
disease;  that  its  presence,  though  beyond 
the  point  where  an  expert  would  determhie 
was  that  of  actual  danger,  is  a  fiict  that 
naturally  and  almost  universally  excites 
alarm,  uneasiness,  and  repulsion.  All  avoid 
Its  neighborhood.    Therefore  lands  located  in 
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very  close  proximity  to  a  place  where  this 
disease  Is  rightfully,  and  at  all  and  any  times 
liable  to  be,  treated,  and  from  which  prox- 
imity the  disease  Is  liable  to  Infect  the  ad- 
joining premises,  creates  in  the  mind  of  the 
public  an  arerslon  to  that  Immediate  locality. 
It  necessarily  results  In  the  impairment  of 
the  value  of  the  property  within  the  afCected 
district  It  was  proper,  therefore,  to  submit 
the  question  to  the  Jury  to  what  extent  ap- 
pellee's property  had  been  diminished  in  its 
market  value  by  reason  of  the  location  and 
maintenance  of  this  pest  house,  in  connec- 
tion with  the  question  of  probability  of  those 
upon  appellee's  premises  becoming  infected 
with  the  disease  because  of  such  enforced 
proximity  to  it 

In  the  course  of  the  introduction  of  the 
evidence  (and  there  was  much  of  it  of  the 
character  described  without  going  into  It  in 
detail)  many  witnesses  were  allowed  to  tes- 
tify for  appellee  without  showing  themselves 
to  be  qoalifled  by  a  sulllcient  acquaintance 
with  the  property,  or  with  the  market  value 
of  that  or  similar  property,  to  be  able  to  tes- 
tify thereof.  They,  however,  were  permitted 
to  state  to  the  Jury  that.  In  their  opinion, 
the  value  of  the  property  was  diminished  one- 
half.  Some  used  the  expression,  "It  would 
be  worth  nothing  to  me."  All  of  this  class 
of  evidence  should  have  been  excluded,  and 
appellee  should  have  been  confined  to  the 
testimony  of  such  wltnesseis  who  showed 
that  they  were  acquainted  with  the  property, 
its  value,  or  the  value  of  similar  propsrtles 
in  the  same  vicinity  and  their  market  values, 
and  with  the  fact  to  what  extent  these  mar- 
ket values  had  been  affected  by  the  location 
of  the  pest  house.  The  proper  question 
would  be:  What  was  or  would  be  a  reason- 
able market  value  of  the  premises  in  ques- 
tion but  for  the  location  of  the  pest  house, 
and  what  was  its  actual  market  value  with 
the  pest  house  located  and  maintained  as  it 
was?  We  are  of  the  opinion  that  to  the  ex- 
tent that  the  evidence  of  the  class  above 
criticised  was  admitted  (and  it  was  of  a 
material  quantity,  in  our  opinion)  It  was 
error  In  the  court  Un  the  trial  appellant 
offered  to  prove  by  various  witnesses  what 
adjoining  properties  of  the  same  class  and 
character  had  been  sold  for  Juat  before  and 
since  the  location  of  the  pest  house,  it  being 
thus  attempted  to  prove  that  the  market 
value  of  this  property  bad  not  been  Impaired 
to  the  extent  Indicated  by  the  opinions  of 
appellee's  witnesses.  Of  course,  market  val- 
ue is  the  price  at  which  an  article  sells  In 
the  market.  This  price  Is  fixed  by  sales  ac- 
tually consummated.  Such  sales,  when  made 
under  normal  and  fair  conditions,  are  neces- 
sarily a  better  test  of  the  market  value  than 
speculative  opinions  of  witnesses;  for,  truly, 
here  is  where  "money  talks."  Thus,  in  Suth. 
Dam.  799.  it  Is  said:  "Evidence  of  actual 
sales  of  other  similar  property  to  that  in 
question  may  be  shown.    It  Is  competent  to 


prove  the  value  of  other  like  property  by 
which  the  property  In  question  may  be  com- 
pared. It  was  held  in  an  lUlnols  case,  in 
an  action  to  recover  damages  for  the  breach 
of  a  contract  to  convey  land,  that  the  plain- 
tiff, in  order  to  show  the  value  of  the  prem- 
ises in  controversy,  might  prove,  not  only 
the  worth  of  other  adjacent  property  at  or 
near  the  date  of  such  contract,  but  even  the 
value  of  land  of  a  different  quality,  lying  in 
the  immediate  vicinity,  leaving  It  to  the 
Jury  to  determine  the  difference  In  value." 
We  are  of  the  (pinion  that  it  was  error  In 
the  trial  court  to  reject  the  testimony  above 
mentioned. 

The  court  gave  the  Jury  the  following  in- 
structions: "Instruction  No.  1.  The  court  in- 
structs the  Jury  that  the  law  of  this  state 
made  it  the  duty  of  the  city  of  Paducah 
to  locate  and  build  a  suitable  smallpox  peat 
house  in  McCracken  county,  not  nearer  the 
city  limits,  however,  than  one  mile.  And  the 
court  further  says  to  the  Jury  said  city  had 
the  legal  rtght  to  locate,  build,  and  carry 
on  the  small-pox  pest  house  for  the  care  of 
smallpox  patients  at  the  place  described  and 
complained  of  In  plaintiff's  t>etltlon.  Yet 
while  this  la  true,  if  the  Jury  shall  further 
believe  from  the  evidence  that  by  reason  of 
the  proximity  of  said  pest  house  to  the  tract 
of  325  acres  of  plaintitT's  land,  where  he 
lives,  the  same  has  been  injured  In  value, 
the  law  entitles  him  to  recover  In  this  action 
damages  commensurate  with  such  injury, 
sufflcient  to  compensate  him  therefor,  accord- 
ing to  further  Instructions  herein.  Instruc- 
tion No.  2.  The  court  further  Instructs  the 
Jury  that  If  you  shall  believe,  from  the  evi- 
dence in  this  case,  that  by  reason  of  the  near- 
ness of  said  pest  house  to  the  said  land  of 
the  plaintiff,  or  any  portion  thereof,  there 
is  real  probable  danger  of  the  smallpox  being 
communicated  through  the  atmosphere  from 
said  pest  house  to  and  upon  a  portion  or 
all  of  plaintiff's  land,  so  as  to  really  cause 
any  persons  thereon  to  take  the  smallpox, 
or  really  placing  them  in  danger  of  taking 
it,  and  that  by  reason  of  such  jeopardy  the 
value  of  plaintiff's  land  Is  thereby  lessened 
to  the  extent  of  a  part  or  the  whole  of  the 
tract,  you  will  find  for  the  plaintiff  such  sum 
in  damages  as  you  may  believe  from  the 
evidence  such  portion  or  all  of  the  tract  has 
been  so  damaged  or  lessened  In  value  by 
such  proximity  of  said  pest  house,  not  ex- 
ceeding the  sum  claimed  In  plaintiffs  peti- 
tion. Instruction  No.  8.  But  the  court  fur- 
ther instructs  the  Jury  that  unless  you  shall 
believe,  from  the  evidence  In  this  case,  that 
there  is  a  real  probable  danger  of  the  small- 
pox being  carried  through  the  air  from  said 
pest  house  to  and  upon  said  land  of  the  plain- 
tiff, and  persons  thereon  becoming  Infected 
therewith  and  taking  the  smallpox,  then, 
and  in  such  case,  there  is  no  legal  cause 
of  action  against  the  defendant  in  this  case; 
and  you  find  for  the  defendant,  although 
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yon  may  believe  from  tbe  evidence  many 
persons  other  tban  tae  plaintlfC  are  alarmed 
and  express  their  fears  of  the  smallpox  any- 
how. The  meaning  of  thUr  instruction  is  that 
you  should  not  find  for  tbe  plaintiff  unless 
you  shall  believe  from  tbe  evidence  there  is 
real  probable  danger  that  tbe  air  or  the  wind 
from  tbe  peat  house  will  blow  the  smallpox 
onto  and  give  it  to  people  on  Allen's  said 
land.  Instruction  No.  4.  The  court  further 
instructs  tbe  Jury  that,  although  you  may 
believe  from  the  evidence  that  there  Is  a  real 
probable  danger  of  the  smallpox  being  blown 
from  tbe  pest  house  onto  and  infecting  per- 
sons on  plaintiff's  land  nearest  the  pest 
bouse,  yet  if  you  shall  fall  to  believe  from 
tbe  evidence  there  is  any  real  danger  of 
its  being  blown  upon  the  still  more  remote 
portion  of  the  tract,  you  will  not  consider 
such  remote  portion  of  the  tract  in  making 
up  a  verdict  for  compensatory  damages." 
The  appellant  criticises  the  statement  in  tbe 
instnictlons  "that  there  must  have  been  a 
real  probable  danger  of  the  smallpox  being 
communicated  through  tbe  atmosphere  from 
said  pest  house  and  upon  a  portion  of  the 
plaintiffs  land,"  etc.  The  court  evidently 
intended  by  the  term  "real  probable  danger" 
to  say  that  the  probable  danger  must  be 
an  actual  fact,  as  distinct  from  one  solely 
imaginary  or  apprehended.  Upon  tbe  whole, 
we  think  the  Instructions,  except  as  to  meas- 
ure of  damages,  are  as  favorable  to  appel- 
lant as  It  was  entitled  to. 

It  will  be  observed  that  the  court  failed 
to  Kive  to  the  Jury  a  criterion  or  measure 
of  damages  in  his  instructions.  An  instruc- 
tion on  this  point  was  offered  by  appellee 
as  follows:  "Instruction  No.  B.  The  court 
instructs  the  Jury  that,  if  they  should  find 
for  the  plaintiff,  then  that  the  criterion 
or  measure  of  damage  is  whatever  amount 
plaintUTs  farm  has  been  depreciated  in  mar- 
Icet  or  salable  value  by  reason  of  tbe  defend- 
ant's locating  of  and  the  maintaining  of  its 
pest  bouse  and  carrying  on  tbe  same  in  prox- 
imity to  bis  farm."-  This  instruction  was 
objected  to  by  appellant,  and  was  refused  by 
the  court.  We  think  It  fairly  embodies  the 
law  in  this  case  applicable  to  this  subject, 
and  should  have  been  given. 

For  tbe  reasoas  Indicated,  tbe  Judgment 
is  reversed,  and  cause  remanded,  with  direc- 
tions to  award  appellant  a  new  trial  under 
proceedings  not  Inconsistent  herewith. 

GUFFY,  J.  (dissenting).  The  Instructions 
given  are  more  favorable  to  defendant  than 
it  was  entitled  to.  If  the  establishment  of 
the  pest  bouse  has  caused  a  decrease  in  the 
value  of  tbe  land,  and  that  without  regard 
to  the  fact  whether  or  not  there  was  real 
danger  of  ];>erson8  taking  the  smallpox  by 
reason  of  the  establishment  of  the  pest 
house.  I  do  not  think  that  the  court  erred 
to  the  prejudice  of  defendant  as  to  the  ad- 
mission of  the  testimony.  I  think  the  Judg- 
ment should  be  altlrmed. 


BWINO  V.  STANLBT.i 
(Court  of  Appeals  of  Kentucky.    June  22, 1901.) 

APPBAL  AND  ERROR— FAILURK  TO  FILB  TRAN- 
SCRIPT IN  TIME— CONTRADIC- 
TION OP  RECORD. 
Appellant  cannot  impeach  tbe  correctness 
of  the  date  of  the  order  of  court  granting  tiia 
appeal  for  tht  puriwse  of  preventing  a  dismusai 
of  tbe  appeal  for  failare  to  file  transcript  in 
time. 

Appeal  from  circuit  court,  Daviess  county. 

"Not  to  be  officially  reported." 

Action  by  O.  W.  Stanley  against  S.  B. 
Ewing.  Judgment  for  plaintiff.  Defendant 
appeals.    Dismissed. 

Sweeney,  Ellis  &  Sweeney,  for  appellant 
J.  D.  Atchison,  for  appellee. 

PAYNTBR,  a.  J.  The  Judgment  from 
which  the  appeal  was  granted  purports  to 
have  been  rendered  November  10,  1000.  Tbe 
appeal  was  granted  in  tbe  coui-t  below.  Sec- 
tion 738,  Civ.  Ck>de  Prac,  provides  that  the 
appellant  shall  file  the  transcript  in  the  office 
of  the  clerk  of  the  court  of  appeals  at  least 
20  days  before  the  first  day  of  the  second 
term  thereof  next  after  tbe  granting  of  the 
appeal,  unless  the  court  extend  the  time. 
Section  740  provides  that,  if  the  appellant 
fails  to  file  the  transcript  within  the  time 
allowed  by  section  738,  his  appeal  shall  be 
dismissed.  The  transcript  had  not  been  filed 
on  tbe  19th  of  the  present  month,  and  there- 
upon the  appellee  filed  a  copy  of  the  Judg- 
ment, etc.,  and  moved  to  dismiss  the  appeai 
The  court  not  having  extended  the  time  for 
filing  the  transcript,  the  appeal  should  he 
dismissed,  unless  for  the  reasons  hereinafter 
stated.  In  order  to  prevent  tbe  motion  to 
dismiss  from  prevailing,  the  appellant  filed 
tbe  affidavit  of  a  deputy  in  the  office  of  the 
circuit  clerk,  to  tbe  effect  that  the  Judgment 
mentioned  was  not  banded  into  tiie  deric's 
office  by  the  special  Judge  and  entered  of 
record  until  tbe  19tb  of  January,  1901.  He 
thus  seeks  to  impeach  the  correctness  of  the 
date  of  tbe  order  of  the  court  by  an  affidavit 
We  do  not  think  he  should  be  permitted  to 
do  so.  The  records  of  the  court  should  not 
be  disregarded  in  the  manner  proposed.  If 
the  appellant  was  delayed  in  obtaining  a 
transcript  by  the  delay  of  tbe  court  which 
he  claims  existed,  be  could  have  obtained  an 
extension  in  this  court  for  filing  it.  Hie  ap- 
peal is  dismissed. 


WBLOH  V.  COMMONWBALTH.1 

(Court  of  Appeals  of  Kentucky.    June  22, 1901.) 

WITNESSES  —  CROSS-EXAMINATION      OF     AO- 
■  CUSED— EVIDENCE  OP  FARTICUIJIR 

WRONGFUL  ACTS. 
Civ.  Code  Prac.  {  597,  movldhig  that  a 
witnegg  shall  not  be  impeached  "bjr  evidence  of 
particular  wrongful  acts,  except  that  it  may  be 
shown  by  the  ezaniinatijon  of  a  witness,  or  rec- 
ord of  a  judgment,  that  he  has  been  convicted  of 

'  Reported    07    Edward    W.    Hlnea,    Ksd..    of   th* 
Frankfort  bar,  and  formerly  itat*  reportar. 
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felony,"  applies  to  the  cross-examiDation  of  a 
defendant  in  a  criminal  case,  where   he  offer* 
himself  as  a  witness. 
Paynteri  O.  J.,  and  Hobson,  J.,  dissenting. 

Appeal  from  circuit  court,  Henry  county. 
"To  be  officially  reported." 
Motion  by  the  attorney  general  to  modify 
response  to  petition  for  rebearing.    Denied. 
For  former  report,  see  60  S.  W.  94& 

W.  B.  Moody  and  Oureton  &  Mltcbell,  for 
appellant.     Robt  J.   Breckinridge,  for  the 

Conimonwealtb. 

DU  KELLE,  J.  In  this  case  there  has  been 
flied  by  the  attorney  general  a  motion  to 
modify  the  response  to  the  petition  for  re- 
hearing. Xo  authority  Is  cited  in  support 
of  the  motion,  and  the  argument  to  sustain 
It  Is  as  follows:  "I  have  read  the  'response' 
with  great  care,  and  it  seems  to  me  that  it 
oremiteB  not  only  the  opinion  in  the  three 
cases  mentioned,  but  changes  entirely  the 
reach  and  extent  to  which  cross-examination 
of  witnesses  has  been  for  many  years  per- 
mitted both  by  precedent  and  authority,  and 
so  limits  the  cross-examination  as  almost 
to  preclude  any  Inquiry  as  to  the  past  life 
and  conduct  of  the  witness,  and  thus  may 
permit  the  greatest  criminal  to  escape,  or 
the  innocent  to  be  convicted.  The  innocent 
should  not  be  convicted,  nor  the  guilty  allow- 
ed to  escape,  on  the  evidence  of  witnesses 
whose  past  life  and  conduct  will  not  bear 
such  scrutiny  as  will  give  a  Jury  a  fair  op- 
portunity to  judge  of  their  credibility."  The 
three  cases  referred  to  are  Mitchell  v.  Oom. 
<Ky.)  14  S.  W.  489;  Roberts  v.  Com.  (Ky.) 
20  S.  W.  267;  and  Burdette  v.  Com.,  93  Ky. 
76,  18  S.  W.  1011.  SO'  broad  a  statement 
from  the  chief  law  officer  of  the  state  gov- 
ernment would  seem  to  call  for  some  atten- 
tion from  the  court. 

In  the  first  place,  there  is  no  question  In 
the  mind  of  any  member  of  the  court  that 
the  ruling  of  the  original  opinion  upon  the 
question  of  evidence  therein  stated  was-  ab- 
solutely correct.  To  Impeach  or  discredit  or 
disparage  a  witness  for  the  defense,  a  depu- 
ty sheriff  was  allowed  to  testify  that  he  had 
a  warrant  for  the  arrest  of  the  witness; 
and  the  commonwealth's  attorney  was  allow- 
ed to  read  the  warrant  to  the  Jury,  charging 
the  witness  with  the  offense  of  detaining  a 
female  under  21  years  of  age,  with  intent  to 
have  carnal  knowledge  of  her.  There  never 
has  been  a  day  In  the  history  of  the  common- 
wealth when  such  evidence  was  admissible 
for  such  purpose.  By  petition  for  rehearing, 
the  commonwealth  relied  on  the  three  cases 
above-mentioned,  as  sustaining  the  admissi- 
bility of  the  testimony  complained  of  on  the 
Appeal.  In  Its  response  to  the  petition,  and 
in  answer  to  the  doctrine  therein  stated  and 
contended  for,  the  court  took  occasion  to 
comment  on  those  cases,  and  to  expressly 
overrule  them,  to  the  extent— and  no  further 
—to  which  they  had  been  already,  in  sub- 
stance, overruled  in  various  opinions.    The 


question  whether  section  607  of  the  Civil 
Code  of  i:'ractice  was  applicable  to  cross- 
examination  was  brought  before  the  court  by 
the  petition  for  rehearing,  and  in  its  response 
the  court  simply  reiterated  the  rule  which 
it  bad  on  several  occasions  followed.  The 
question  was  not  presented  or  argued  upon 
the  hearing  of  the  case,  but,  having  been 
presented  and  argued  by  the  petition  for  re- 
hearing. It  was  thought  best,  for  the  guid- 
ance of  the  circuit  courts,  to  announce  the 
views  of  this  court  upon  a  question  of  such 
frequent  occurrence.  It  may  be  that  it  was 
unnecessary  to  state  the  opinion  of  the  court 
upon  this  question  in  this  case.  But,  If  the 
statement  be  a  correct  one  of  the  views  of 
the  court  upon  the  question,  it  should  not 
be  withdrawn,  lest  its  withdrawal  should 
mislead  the  circuit  courts. 

Section  507  of  the  Code,  which  is  the  same 
as  section  081  of  the  old  Code,  except  that 
the  word  "untruthfulness"  has  been  substi- 
tuted for  "truth,"  is  as  follows:  "A  witness 
may  be  impeached  by  the  party  against 
whom  he  is  produced,  by  contradictory  evi- 
dence, by  showing  that  he  has  made  state- 
ments different  from  bis  present  testimony, 
or  by  evidence  that  his  general  reputation 
for  untruthfulness  or  immorality  rendei-s 
him  unworthy  of  belief;  but  not  by  evidence 
of  particular  wrongful  acts,  except  that  it 
may  be  shown  by  the  examination  of  a  wit- 
ness, or  record  qf  a  Judgment,  that  he  has 
been  convicted  of  felony."  Section  598  pro- 
vides a  limitation  upon  the  mode  of  im- 
peachment by  contradiction.  The  question 
before  the  court  is,  how  far,  if  at  all,  does 
the  Code  provision  affect  the  right  of  cross- 
examination?  In  considering  this  question,  it 
may  be  regarded  as  settled  law  that  the  same 
rule  applies  to  a  person  accused,  when  testi- 
fying In  his  own  behalf,  as  to  any  other 
witness.  This  has  been  the  uniform  rule 
In  tills  state.  McDonald  v.  Com.,  86  Ky.  13, 
4  S.  W.  687;  Parker  v.  Com.  (Ky.)  61  a  W. 
573;  Lockard  v.  Com.,  87  Ky.  201,  8  S.  W. 
266;  Pace  v.  Com.,  89  Ky.  204,  12  S.  W. 
271;  Burdette  v.  Com.,  93  Ky.  76,  18  S.  W. 
1011;  Saylor  v.  Com.,  97  Ky.  184,  30  S.  W. 
390.  It  may  be  assumed,  also,  that  before 
the  adoption  of  the  Code  of  1854  the  doctrine 
Indicated  by  (2hlef  Justice  Robertson,  in  1830, 
in  Sodusky  v.  McGee,  6  J.  J.  Marsh.  622, 
625.  as  to  the  proper  limits  of  cross-exam- 
ination, had  l^een  considerably  modified  by 
the  current  of  authority.  In  that  case  It 
was  said:  "A  witness  should  not  be  com- 
pelled to  prove  his  own  general  character; 
nor  should  he  be  required  to  prove  any  spe- 
cial fact  reflecting  on  his  character,  unless 
it  be  pertinent  to  the  issue  Independently 
of  its  tendency  to  affect  character.  His  char- 
acter could  not  be  assailed  by  proof  by  other 
witnesses  of  particular  facts,  and  certainly 
it  would  be  lmproi)er  to  compel  him  to  prove 
facts  relating  to  his  character  which  others 
would  not  be  permitted  to  prove."  In  that 
case  the  witness  was  asked  "if  he  was  not 
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engaged  at  the  time  or  shortly  before  the 
commencement  of  that  fight,  some  distance 
off,  playing  cards  with  a  negro  fellow."  The 
court  held  that:  "It  was,  of  course,  imma- 
terial with  whom  he  was  engaged,  unless 
the  object  of  the  question  was  to  affect 
the  character  of  the  witness;  and  then,  as 
already  shown,  the  counsel  for  appellee,  as 
well  as  the  witness,  had  a  right  to  object  to 
It,  uecause  that  was  not  the  legal  mode  of  at- 
tacking his  character." 

It  may  be  safely  assumed,  however,  that 
even  as  early  as  the  adoption  of  the  old  Code 
the  trend  of  the  authorities  in  this  country, 
in  the  absence  of  statutory  regulation,  was  at 
least  in  the  direction  of  the  doctrine  as  laid 
down  in  Greeul.  Er.  §f  447-^(S0;  and  much 
greater  latitude  was  allowed  on  cross-examin- 
ation than  would  be  Indicated  by  the  extract 
given  from  the  opinion  in  the  Sodusky  Case. 
If  we  examine  the  statute,  we  find  that  the 
word  "impeach,"  as  there  used,  has  evident- 
ly a  more  comprehensive  sense  than  that 
which  would  be  attached  to  It  by  a  strict  and 
literal  definition.  Strictly  speaking,  the 
word  "Impeach"  imports  a  successful  attempt 
to  establish  the  charge  of  want  of  veracity. 
It  imports  destruction  of  the  witness'  testi- 
mony. But,  as  generally  used,  It  compre- 
hends, also,  the  attempt  to  establish  such  a 
charge,  whether  unsuccessful  or  successful, 
in  whole  or  In  part.  15  Am.  &  Eug.  Eac. 
Law,  1000.  It  not  only  means  destruction, 
but  It  means  attack,  and  it  includes  dispar- 
agement and  discredit,  which  may  be  consid- 
(red  degrees  of  impeachment.  A  witness 
may  be  impeached  or  attacked,  under  the 
Code,  whether  the  attack  results  In  the  re- 
jection of  his  testimony,  or  in  the  rejection 
of  such  part  only  as  Is  not  supported  by  cor- 
roborative testimony.  And  it  would  seem,  if 
we  are  guided  by  the  language  of  the  statute 
alone,  to  apply  not  only  to  the  attack  by  the 
testimony  of  others,  but  to  attack  upon  cross- 
examination.  Section  598  prescribing  the 
mode  of  impeachment  by  contradiction,  has 
it  distinctly  in  view  that  the  foundation 
should  be  laid  upon  cross-exnminatlon,  and 
has  been  uniformly  so  construed.  And  the 
provision  In  section  597  "that  It  may  be 
shown  by  the  examination  of  a  witness 
•  •  •  that  he  has  been  convicted  of  a  fel- 
ony" has  uniformly  received  the  construction 
that  such  conviction  may  be  shown  by  the 
cross-examination  of  the  witness  himself 
whose  testimony  is  attacked.  It  would  seem, 
therefore,  that,  so  far  as  the  language  of  the 
statute  itself  Is  to  be  our  guide,  there  is  noth- 
ing in  it  which  prevents  Its  application  both 
to  attack  or  Impeachment  by  the  testimony 
of  other  witnesses,  and  to  attack  or  impeach- 
ment by  the  cross-examination  of  the  wit- 
ness himself,  or,  as  It  is  usually  termed, 
"cross-examination  as  to  credibility."  Now, 
the  statute  may  be  divided  into  two  parts,— 
one  part  declaratory  and  permissive,  and  the 
other  part  prohibitory.  It  declares  that  the 
Witness  may  be  impeached  by  showing  pre- 


vious contradictory  statements  made  by  him. 
This  is  merely  declaratory,  except  in  so  far 
as  the  mode  Is  regulated  by  the  succeeding 
section,  which  looks  to  cross-examination; 
for  he  could  have  been  Impeached  or  attacked 
in  that  manner  without  the  permission  of  the 
statute.     The  statute  declares  and  permits 

!  that  he  may  be  impeached  by  evidence  that 

I  his  general  reputation  for  untruthfulness  or 

I  Immorality  renders  him  unworthy  of  belief. 

'  This  may  be  considered  to  be  both  declara- 
tory of  the  existing  law  and  permissive;  for 
the  cases  before  the  old  Code  had  been  some- 
what in  conflict  as  to  the  right  to  show  a  wit- 
ness' general  bad  moral  character,  thou^ 
the  doctrine  was  reasonably  well  settled  that 
it  might  be  done.  Mcbley  v.  Hamit,  1  A.  K. 
Marsh.  591;  Hume  v.  Scott,  3  A.  K.  Marsh. 
201;  Blue  v.  Kibby,  1  T.  B.  Mon.  195,  15  Am. 
Dec.  95.  Then  follows  a  prohibition,— "bat 
not  by  evidence  of  particular  wrongful  acts." 
This  seems  to  be  declaratory  of  the  existing 
law,  at  least  as  to  the  testimony  of  witnesses 

I  other   than  those  under  attack.     E2vans  v. 

I  Smith,  5  T.  B.  Mon.  365,  17  Am.  De&  74; 
Hart  V.  Reed,  1  B.  Mon.  170,  38  Am.  Dec. 
179.  Then  follows  an  exception  to  the  pro- 
hibition, which  is  in  terms  permissive, — "ex- 
cept that  it  may  be  shown  by  the  examina- 
tion of  a  witness,  or  record  of  a  Judgment, 
that  he  has  been  convicted  of  felony."  This 
both  declaratory  and  permissive.  By  the  law 
aforetime  the  infamy  of  a  witness  could  be 
shown  by  the  production  of  the  record  of  the 
Judgment  of  a  court  of  competent  Jurlsdfc- 

l  tion,  showing  bis  conviction  of  an  infamous 
crime.  1  Greenl.  Bv.  i  305;  Com.  v.  Gorham, 
99  Mass.  420.  That  was  the  only  way  the 
Judgment  of  conviction  could  be  shown.  Id. 
The  fact  of  conviction  of  an  infamous  crime 
could  not  be  shown  by  the  testimony  of  a 
witness,  before  this  statute.  But  the  uni- 
form practice  Is  conceded  to  be  that  under 
this  statute  it  is  permissible,  upon  cross-ex- 
amination, to  show  by  the  witness  himself 
that  he  has  been  convicted  of  felony.  If  the 
statute  does  not  apply  to  cross-examination, 
that  practice  is  error. 

It  is  to  be  observed  that  the  statute,  thus 
construed,  does  not  in  any  way  abridge  the 
common-law  right  of  cross-examination,  ex- 
cept with  regard  to  the  matter  expressly  pro- 
hibited, and  then  only  when  such  matter  is 
introduced  for  the  purpose  of  Impeachment 
or  attack.  He  may  be  cross-examined  upon 
collateral  facts  to  test  his  recollection  (1 
Greenl.  Ev.  {  449),  but  his  answer  is  conclu- 
sive, and  cannot  be  contradicted,  because  the 
inquiry  Is  collateral  to  the  issue.  He  may 
be  examined  as  to  matters  showing  bias, 
hostility,  and  Interest  (Id.  g  450;  Best,  Ev.  § 
325);  and  upon  such  questions,  as  they  are 
not  collateral,  but  material,  be  may  be  con- 
tradicted. He  cannot  be  compelled  to  an- 
swer as  to  facts  which  would  expose  him  to 
a  criminal  charge  (1  Greenl.  Ev.  (  451);  nor, 
under  the  statute,  may  he  be  required  to  give 
evidence  of  particular  wrongful  acts  (that  is 
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to  say,  criminal  acts),  except  as  permitted  by 
the  statutory  exception  to  the  statutory  pro- 
hibition. As  matter  of  course,  particular 
wrongful  acts  (that  is,  crimes)  committed  by 
a  -witness  may  be  shown,  where  such  crimes 
are  relevant  to  the  issue  In  the  ease,  without 
regard  to  the  question  whether  they  affect 
the  character  of  the  witness.  It  may  be  as- 
sumed that  such  offenses  may  be  shown  by 
the  witness  himself  In  cases  where  he  is  not 
protected  by  some  other  rule  of  evidence, 
when  such  offenses  are  material  to  the  issue 
in  the  case  on  trial.  And  we  have  held,  in 
the  recent  case  of  Abbott  v.  Oom.,  62  S.  W. 
715,  that  even  upon  a  trial  for  murder  the 
commission  of  another  murder  might  be 
shown,  because  It  tended  to  establish  the  mo- 
tive of  the  crime  for  which  the  accused  was 
on  trial;  arid  so  in  Martin  v.  Com.,  93  Ky. 
193, 19  S.  W.  580.  He  may  be  Interrogated  as 
to  his  life  and  his  associates,  Just  as  he  could 
without  the  statute,  within  the  same  reason- 
able limits  of  time,  except  where  the  general 
rule  as  to  such  interrogation  is  in  conflict 
with  the  letter  of  the  statute. 

Now,  when  we  come  to  consider  the  ad- 
Judged  cases,  we  find  a  very  peculiar  condi- 
tion. There  are  two  cases  where  the  general 
rule  as  laid  down  in  the  text-books  has  been 
applied  to  the  cross-examination  of  witness- 
es, without  applying  the  restriction  of  the 
statute.  In  neither  of  these  cases  was  the 
statute  considered  by  the  court.  In  one  of 
them  it  is  claimed  that  it  was  cited  in  the 
brief  of  counsel,  but  it  most  assuredly  was 
not  considered  or  mentioned  In  the  opinion. 
On  the  other  hand,  in  four  cases  the  statute 
was  held  to  apply  to  cross-examination,— 
sometimes  unnecessarily  so  held,  because  the 
questions  asiied  were  not  permissible  under 
the  general  rule,  but  they  were  held  by  this 
court  to  be  within  the  prohibition  of  the  Code. 
The  Mitchell  Case,  supra,  has  no  bearing 
whatever  upon  the  question  before  us.  The 
question  complained  of  In  that  case  was  per- 
missible under  the  terms  of  the  Code  provi- 
sion. The  defendant  was  asked  If  he  had  not 
been  in  a  state  prison,  which  is,  In  effect,  a 
loose  and  general  mode  of  inquiry  as  to 
whether  he  had  not  been  convicted  of  a  fel- 
ony. This  court,  in  an  opinion  by  Judge 
Pryor,  Justified  the  question  under  the  gen- 
eral doctrine,  without  reference  to  the  stat- 
ute; but  it  might  have  been  Justified  under 
the  statute.  In  Roberts  v.  Com.,  supra  (de- 
cided in  1802),  In  an  opinion  by  Judge  Ben- 
nett, this  court  held,  upon  the  authority  of 
Burdette  v.  Com.,  supra,  that  it  was  com- 
petent to  ask  a  witness  on  cross-examination 
if  he  was  not  under  indictment  in  anotlier 
circuit  for  robbery,  and  to  ask  another  wit- 
ness if  he  was  not  under  indictment  for  con- 
spiracy, and  if  he  had  not  offered  to  swear 
for  the  defendant  if  the  friends  of  the  lat- 
ter would  assist  him  to  get  rid  of  the  charge. 
It  is  possible— for  the  opinion  gives  a  very 
meager  statement  of  the  facts— that  the  ques- 
tions as  to  the  conspiracy  indictment  and  as 


to  the  offer  to  swear  for  the  accused  might 
have  been  Justifiable,  as  tending  to  bring  out 
facts  showing  bias  and  motive^  If  the  con- 
spiracy was  to  commit  the  crime  for  which 
the  accused  was  on  trial.  But  the  ruling  as 
to  the  question  concerning  the  Indictment  for 
robbery  is  not  Justifiable  on  any  ground. 
Mere  charges  or  a/ccusations,  or  even  Indict- 
ments, may  not  be  Inquired  into  upon  cross- 
examination,  under  the  general  doctrine, 
since  they  are  perfectly  consistent  with  In- 
nocence, and  may  exist  without  moral  delin- 
quency. Johnson  v.  Oom.  (Ky.)  61  S.  W. 
1006;  Ashcraft  v.  Com.  (Ky.)  60  S.  W.  931 ; 
People  v.  Irving,  95  N.  Y.  544.  The  truth  of 
such  accusations  Is  not  to  be  presumed.  The 
fact  of  their  existence  does  not  properly  go 
to  the  credibility  of  the  witness.  They 
should  therefore  be  excluded,  for  tiie  reason 
that  they  do  not  show  bad  character;  and 
their  exclusion  should  be  the  more  rigid,  be- 
cause the  average  Jury,  in  the  majority  of 
cases,  would  undoubtedly  understand  them, 
as  tending  to  show  it.  See,  also,  Ryan  v. 
People,  79  N.  Y.  600.  In  the  Burdette  Case, 
which  Is  reported  in  93  Ky.  77, 18  S.  W.  1011, 
the  questions  complained  of  were  asked  of 
the  defendant  on  cross-examination— First, 
whether  he  had  ever  before  been  convicted  of 
stealing;  second,  whether  he  had  been  ar- 
rested for  breaking  Into  a  house  and  stealing 
coffee,  and  sent  to  the  workhouse  therefor. 
The  court.  In  an  opinion  by  Judge  Lewis,  ex- 
tended the  general  rule  as  laid  down  In  1 
Greenl.  Ev.  §§  454,  456,  and  held  the  ques- 
tions admissible.  The  question  as  to  his 
former  conviction  for  stealing  would  have 
been  Justified,  under  the  terms  of  the  stat- 
ute. If  the  conviction  was  for  grand  larceny. 
The  Code  provision  is  found  cited  in  the  brief 
for  the  commonwealth,  but  is  not  In  any  way 
referred  to  or  considered  In  the  opinion. 

It  therefore  appears  that  of  the  three  cases 
which,  by  the  opinion,  are  overruled  in  so 
far  as  they  are  in  conflict  with  It,  one  case 
is  not  at  all  in  conflict  with  the  opinion  or 
the  response  In  this  case  in  the  matter  actu- 
ally decided  there;  another  Is  decided  upon 
the  authority  of  the  Burdette  Case,  which 
does  not  at  all  sustain  the  decision;  and  the 
Burdette  Case  was  decided  without  refer- 
ence to  or  consideration  of  the  statute.  It  Is 
to  be  borne  in  mind  that  the  general  rule  as 
to  cross-examination  of  a  witness,  whether 
testifying  in  his  own  behalf  or  not.  Is  that 
"he  may  be  asked  any  question  which  tends 
(1)  to  test  his  accuracy,  veracity,  or  credi- 
bility, and  (2)  to  shake  his  credit  by  injuring 
his  character"  (3  Rice,  Ev.  i  219d);  that  this 
rule  Is  subject,  as  always,  to  the  constitu- 
tional provision  for  his  protection  (Saylor  v. 
Com.,  97  Ky.  190,  80  S.  W.  390),  and  other 
rules  of  law  not  necessary  to  be  here  stated; 
and  that  It  Is  affected  by  the  statute  under 
consideration  only  in  so  far  as  that  statute 
contains  a  new  and  specific  prohibition,  and 
a  new  and  specific  permission,  not  recognized 
by  the  law  aforetime.    The  statute  does  not 
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affect  the  materiality  of  matters  Inquired 
about  on  cross-examination,  nor  tbelr  admla- 
alblllty  for  other  puri)0BeB  than  the  single 
one  which  Is  the  subject-matter  of  the  legis- 
lation; that  Is,  to  impeach  the  witness,  or 
shake  his  credit  by  Injuring  his  character. 
The  statute  provides  that  this  shnll  not  be 
done  by  evidence  of  particular  oftenses,  un- 
less such  ofTenses  are  of'  the  grade  of  felo- 
nies, and  unless  the  witness  has  been  con- 
victed. In  which  case  it  is  provided  that  they 
may  be  proven  in  a  mode  not  sanctioned  by 
the  law  before  the  statute  was  adopted.  No 
reason  is  perceived  for  excluding  from  the 
operation  of  the  statute  attempts  to  shalte  the 
witness'  credit  by  injuring  his  character  by 
bis  own  testimony,  and  confining  its  opera- 
tion to  like  attempts  by  the  testimony  of 
others.  If  the  facts  inquired  of  are  material 
and  relevant  for  other  purposes, — as  to  show 
motive  or  bias,— they  are  still  admissible,  not- 
withstanding the  statute,  unless  the  witness 
be  protected  by  some  other  rule  of  law  or 
constitutional  provision. 

Bearing  these  things  In  mind,  the  consider- 
ation of  the  cases  which,  in  the  various 
arguments,  have  been  referred  to  as  in  con- 
flict witli  or  as  supporting  the  doctrine  of 
the  opinion  and  response,  becomes  easy.  In 
Warren  v.  Com.,  90  Ky.  373,  375,  35  S.  W. 
1028,  the  Code  provision  was  not  considered. 
The  general  doctrine  was  applied,  and  ques- 
tions OS  to  whether  the  witness  bad  any 
employment,  bow  long  since  be  bad  had 
work,  and  whether  bis  crippled  foot  had  pre- 
vented bis  working  four  or  five  years  before 
It  became  injured,  were  held  proper.  An- 
other witness  was  asked  how  often  he  bad 
been  In  Jail,  and  if  he  did  not  make  It  a 
business  to  lie  around  Ellzabethtown,  drunk, 
during  electtions,  and  "bleed"  candidates. 
There  Is  nothing  In  this  case  in  conflict  with 
the  doctrine  now  declared,  unless  It  be  the 
inquiry  as  to  bow  often  the  witness  bad 
been  in  Jail.  In  Lewis  v.  Com.  (Ky.)  42  S. 
W.  1127,  It  was  held  to  be  error  to  prove 
by  the  clerk  that  a  witness  for  the  defense 
was  indicted  as  an  accessory  to  the  crime 
for  which  the  defendant  was  on  triaL  It 
would  seem  thnt  such  testimony  was  admis- 
sible If  the  question  Und  been  asked  the 
accused  upon  cross-examination,  and  that,  if 
it  had  been  answered  in  the  negative,  it  was 
material,  as  showing  bias,  and  might  have 
been  contradicted  by  the  production  of  the 
Indictment;  for  there  would  seem  to  be  no 
good  reason  for  denying  the  commonwealth 
the  right  which  undoubtedly  belongs  to  the 
defense  In  such  a  case,  of  showing  bias  by 
reason  of  the  existence  of  an  accusation  of 
complicity  in  the  crime  for  which  the  ac- 
cused was  on  trial.  But,  be  that  as  It  may, 
the  case  does  not  touch  the  question  now 
under  consideration.  In  Leslie  v.  Com.  (Ky.) 
42  S.  W.  1095,  questions  were  asked  of  the 
accused  as  to  whether  be  had  not  been  ar- 
rested and  tried  for  carrying  concealed  weap- 
ons, and  if  be  bad  not  been  arrested  for 


discbarglng  flrearmB  In  a  named  place;  and 
It  was  held  that  section  597  applied,  and 
that  the  permission  of  the  qnestion   was 
prejudicial  error.    It  was  remarked  in  that 
opinion  that  the  section  of  the  Code  did  not 
seem  to  have  been  cited  or  considered  in  the 
Uobcrts  Case.    In  Baker  y.  Com.  (Ky.)  50  8. 
W.  54,  It  was  held  competent,  as  showing  a 
motive  for  the  killing  for  which  the  accused 
was  on  trial,  to  show  uiton  cross-examina- 
tion that  be  bad  been  Indicted  for  other 
oftenses  at  the  Instance  of  the  deceased;  cit- 
ing the  case  of  Martin  v.  Om.,  93  Ky.  193. 
10  &  W.  580.    But  it  was  held  to  be  preju- 
dicial error,  under  section  597  of  the  Code, 
to  interrogate  bim  with  regard  to  other  In- 
dictments.    In  Parker  v.  Com.  (Ky.)  51  S. 
W.  573,  the  defendant  on  trial  for  murder 
was,   against  objection,   Interrogated   as   to 
whether  he  had  been  indicted  for  any  of- 
fense, and  forced  to  disclose  that  he  had 
been  indicted  for  carrying  a  pistol  and  for 
shooting  from  ambush.     In  an  opinion  by 
Judge  Hobson  it  was  held  that  though  the 
Jury    were    cautioned    not   to    consider   the 
statement,  except  in  so  far  as  It  might  af- 
fect defendant's  credibility  as  a  witness,  this 
was  prejudicial  error,  under  the  (3ode  pro- 
vision.   Said  Judge  Hobson,  referring  to  the 
cases  of  Leslie  v.  Com.  and  Baker  v.  Com., 
supra:     "It  was  bard  to  conceive  how  an 
indictment  against  the  accused  for  carrying 
a  concealed  deadly  weapon  or  shooting  from 
ambush  could  bare  thrown  light  on  his  tmtb- 
fuluess,  and  we  are  satlstied  the  questions 
were  not  asked  for  this  purpose.     Section 
597  of  the  Civil  Code  of  Practice  provides 
that  n  witness  may  be  impeached  by  evi- 
dence that   his   general   reputation   for  un- 
truthfulness or  immoralify  renders  him  un- 
worthy  of  belief,   or  by  evidence  showing 
that  he  has  made  statements  dllterent  from 
bis  present  testimony;   but  'not  by  evidence 
of  porticulor  wrongful  acts,  except  that  it 
may  be  shown  by  the  examination  of  a  wit- 
ness or  record  of  a  Judgment  that  he  has 
been  convicted  of  a  felony.'     The  defend- 
ant in  a  criminal  case,  when  ofFered  as  a 
witness,  stands  on  precisely  the  same  ground 
as  any  other  witness,  and  is  equally  within 
the  protection  of  this  salutary  statute."    In 
Pennington  v.  Com.  (Ky.)  51  S.  W.  818,  the 
defendant   on   trial  for  murder  was   askeri 
concerning  a  number  of  Indictments  against 
him  In  various  counties,  and  also  was  com- 
pelled to  give  the  details  of  bis  escape  from 
jail  and  his  forcible  taking  of  a  gun  from 
the  possession  of  another.     Said  Chief  Jus- 
tice Hazelrigg,  delivering  the  opinion  of  the 
court:     "Our  statute  provides  [section  597, 
Civ.  Code  Prac]  that  a  witness  may  not  be 
Impeached  by  'evidence  of  particular  wrong- 
ful acts,  except  that  It  may  be  shown  by 
the  examination  of  a  witness  of  record  of  a 
judgment  that  be  bad   been   convicted  of 
felony.'    It  follows  that  the  evidence  quoted 
was  incompetent,  and  from  Its  nature  it  wss 
presumably  prejudicial.    Such  has  been  the 
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repeated  rnllngs  of  tliis  and  other  courts. 
Baker  t.  Com.  (Ky.)  CO  S.  W.  64;  Martin 
T.  Com.,  88  Ky.  193,  19  &  W.  580;  LesUe 
V.  Com.  (Ky.)  42  8.  W.  1005;  Saylor  v.  Com. 
(Ky.)  30  S.  W.  300;  2  Robei-tson,  Ky.  Cr. 
iMvr  &  Proe.  §  ©70;  Commander  v.  State,  TO 
Ala.  1;  Pinckord  v.  State,  13  Tex.  App.  478." 
We,  therefore,  see  that  In  four  cases— those 
of  Leslie,  Baker,  Parker,  and  Pennington— It 
has  b^en  distinctly  held  that  a  defendant  In 
a  criminal  case,  when  on  the  witness  stand 
in  bis  own  behalf,  was,  like  any  other  wit- 
ness, "within  the  protection  of  this  salutary 
statute."  It  may  be  said  that  most  of  the 
questions  under  consideration  In  those  cases 
were  within  the  doctrine  of  the  general  rule 
that  mere  accusations,  even  when  made  by 
Indictment,  are  not  admissible  to  Injure  the 
credibility  of  a  witness,  because,  notwith- 
standing the  accusation,  the  presumption  of 
innocence  exlerts  In  his  favor,  and  such  evi- 
dence is  IntroJuced,  not'  for  th«  purpose  of 
showing  the  witness  was  unjustly  accused, 
bnt  to  create  the  impression  on  the  minds 
of  the  Jury  that  he  is  guilty.  But,  as  the 
cases  upon  the  admissibility  of  questions 
with  regard  to  Indictments  and  accusations 
against  witnesses  are  not  uniform,  this  court. 
In  the  four  cases  referred  to,  based  the  ex- 
elusion  of  the  questions  upon  the  statute,  as 
applying  not  only  to  collateral  Impeachment, 
l)ut  to  disparagement  by  cross-examination. 
It  may  be  added  that  two  recent  cases— Ash- 
craft  V.  Com.  (Ky.)  80  S.  W.  D31,  and  John- 
son V.  Com.  (Ky.)  61  8.  W.  1005— have  been 
decided  upon  the  authority  of  the  four  cases 
above  mentioned.  In  Howard  v.  Com.  (Ky.) 
61  8.  W.  766,  the  question  was  the  same 
as  that  decided  In  the  opinion  by  Judge 
Paynter  in  the  Saylor  Case,  supra,  namely, 
the  right  of  a  defendant  on  the  witness 
stand  in  his  own  behalf  to  the  protection 
of  the  constitutional  provision  that  be  shall 
"not  be  compelled  to  give  evidence  against 
himself,"  and  has  no  application  to  the  ques- 
tions considered  here.  In  our  opinion,  the 
Htatate  is  a  salutary  one,  and,  within  the 
limitations  herein  stated,  applies  to  cross- 
examination.  The  motion  of  the  attorney 
general  is  overmled. 

PAyXTER.  C.  J.,  and  HOBSOX,  J.,  dissent 


HES'DERSON  BRIDGE  00.  v.  NEGLET, 

Sheriff.i 

(Court  of  Appeals  of  Keatucky.    June  22. 

1901.) 

TAXATION— FRANCHISE  OF  CORPORATION- 
VALUATION  BASED  ON  INCOME. 

1.  Const.  I  174,  authorizes  the  taxation  of 
the  f raacbises  .of  corporations. 

li.  In  fixing  the  value  of  the  capital  stock  ot 
r  corporation  for  the  purpose  of  assessing  its 
'rancbiae,  it  is  proper  to  take  its  income  as  a 
bnsiis.  though  that  income  be  fixed  and  certain 
by  reason  of  a  guaranty  made  by  another  cor- 
poration;  the  term  "capital  stock,"  as  used  in 


■  Reported    bj    Edward   W.    Hlnes,    E«q.,    ot    tbe 
Franktort  bar,  and  tormarly  atete  reporter. 


the  statute,  not  being  the  equivalent  of  "shares 
of  stock."  Hendersoa  Bridge  Co.  v.  Com.,  31 
S.  W.  486,  99  Ky.  623,  followed. 

Du  Relle,  Bumam,  and  O'Rear,  J7.,  dissent- 
ing. 

Appeal  from  circuit  court,  Henderson  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  the  Henderson  Bridge  Company 
against  W.  H.  Negley,  sheriff,  to  enjoin  the 
collection  of  a  tax.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

Helm,  Bruce  &  Helm,  Yeaman  &  Yeaman, 
H.  W.  Bruce,  and  B.  W.  Hlnes,  for  appel- 
lant N.  Powell  Taylor  and  Montgomery 
Merritt,  for  appellee. 

PAYNTER,  O.  J.  This  action  Involves  the 
right  to  compel  the  Henderson  Bridge  Com- 
pany to  pay  tax  on  its  franchise  for  the  year 
of  1897,  which  was  valued  by  the  board  of 
valuation  and  assessment  at  $979,254.50.  Its 
franchise  for  that  year  was  valued  in  the 
same  way  that  it  was  when  the  right  to  col- 
lect the  tax  on  it  was  Involved  In  Hender- 
son Bridge  Co.  v.  Com.,  99  Ky.  623,  31  8.  W. 
486;  the  court  there  sustaining  the  valuation 
and  the  right  to  collect  the  tax.  The  case 
(VBs  appealed  to  the  supreme  court  of  tbe 
United  States  and  affirmed.  Henderson 
Bridge  Co.  v.  Com.,  166  U.  8.  150,  17  Sup. 
Ct  532,  41  L.  Kd.  953.  Since  that  time  the 
question  of  the  right  to  collect  the  franchise 
tax  on  valuations  made  under  the  same  law, 
by  the  same  authority,  and  on  the  same  ba- 
sis has  been  before  this  court  In  Paducah 
St  By.  Co.  V.  Mccracken  Co.,  49  8.  W.  178; 
South  Covington  &  C.  8t  Ry.  Co.  v.  Town  of 
Bellevue,  49  S.  W.  23;  I/)ul8vllle  Ry.  Co.  v. 
Com.,  49  8.  W.  486;  Louisville  &  J.  Ferry 
Co.  V.  Com.,  57  8.  W.  624,— in  each  of  which 
cases  the  court  expressly  or  Impliedly  sus- 
tained the  valuation  and  assessmoit  of  the 
franchise.  It  is  admitted  by  counsel  for  ap- 
pellant that  to  sustain  the  attack  made  on 
the  right  to  collect  the  tax  on  the  franchise 
necessitates  the  overruling  of  the  Henderson 
Bridge  Co.  Case,  99  Ky.  623,  31  S.  W.  480, 
and,  of  coarse,  the  four  subsequent  cases. 
This  we  decline  to  do. 

The  time  for  giving  reasons  for  tbe  con- 
clusions of  the  court  on  this  question  has 
passed.  Part  of  the  argument  made  by  coun- 
sel for  appellant  is.  In  our  opinion,  against 
the  propriety  of  a  franchise  tax.  The  consti- 
tution (section  174)  authorized  the  general 
assembly  to  provide  for  a  tax  on  franchises  ,- 
and  we  must  presume  it  considered,  before 
enacting  the  law,  all  the  reasons  which  could 
have  been  urged  against  It  We  do  not  de- 
sire to  enter  into  a  discussion  of  the  ques- 
tion as  to  the  justness  of  a  franchise  tax,  but 
will  give  the  opinion  of  the  supreme  court  on 
it  In  Adams  Exp.  Co.  v.  Ohio  State  Audit- 
or, 166  U.  8.  185,  17  Sup.  Ct  604,  41  L.  Ed. 
966,  tiie  court  had  before  It  the  question  of 
imposing  a  franchise  tax  in  addition  to  a  tax 
on  tangible  property.    It  said:    "Does  sub- 
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Stance  of  right  require  that  It  shall  pay  taxes 
only  upon  the  thousands  of  dollars  of  tangi- 
ble property  which  It  possesses?  Accumulat- 
ed -wealth  will  laugh  at  the  crudity  of  taxing 
laws  which  reach  only  the  one  and  Ignore  the 
other,  while  they  who  own  tangible  property, 
not  organized  into  a  single  producing  plant, 
will  feel  the  injustice  of  a  system  which 
so  misplaces  the  burden  of  taxation."  It 
has  been  suggested  that  the  metliod  of  valua- 
tion malces  it  an  income  tax.  It  is  provided 
in  section  174  of  the  constitution  that  "noth- 
ing in  this  constitution  shall  be  construed  to 
prevent  the  general  assembly  from  providing 
for  taxation  based  on  income,  licenses  or 
franchises."  In  the  Henderson  Bridge  Co. 
Cnse  this  court  held  it  was  a  tax  on  the 
franchise,  and  the  supreme  court.  In  review- 
ing that  opinion  (166  U.  S.  150,  17  Sup.  Ct 
532,  41  L.  Ed.  953),  said:  "The  tax  in  con- 
troversy was  nothing  more  than  the  tax  on 
the  intangible  property  of  the  company  in 
Kentucky,  and  was  sustained  as  such  by  the 
court  of  appeals,  as  consistent  with  the  provi- 
sions of  the  constitution  of  Kentucky  In  ref- 
erence to  taxation."  It  Is  urged  for  appel- 
lant that  capital  stock,  in  the  meaning  of  the 
act  providing  for  the  taxation  of  franchises, 
is  used  In  the  sense  of  "shares  of  stock."  In 
the  Henderson  Bridge  Co.  Case,  to  which 
we  have  referred.  It  was  expressly  held 
otherwise.  In  Adams  Exp.  Co.  v.  Ohio  State 
Auditor,  the  court  was  considering  the  ques- 
tion of  imposing  a  franchise  tax,  and,  in 
reference  to  the  capital  stock  of  the  com- 
pany, said:  "The  capital  stock  of  a  corpora- 
tion and  the  shares  In  a  Joint-stock  company 
represent  not  only  the  tangible  property,  but 
also  the  intangible.  Including  therein  all  cor- 
porate franchises  and  all  contracts,  privi- 
leges, and  good  will  of  the  concern."  It  ap- 
pears from  this  quotation  that  the  supreme 
court  of  the  United  States  does  not  hold  the 
same  view  as  to  the  meaning  of  the  words 
"capital  stock"  as  expressed  by  counsel  for 
appellant. 

It  is  urged  that  the  board  of  valuation  and 
assessment  should  not  have  attached  so  much 
importance  to  the  net  income  of  the  appel- 
lant in  determining  the  value  of  its  fran- 
chise, because  that  Income  is  fixed  and  cer- 
tain by  a  guaranty  of  the  Louisville  &  Nash- 
ville Railroad  Company.  If  It  Is  proper  to 
consider  the  net  Income  of  the  corporation  in 
fixing  the  value  of  its  franchise  (and  we 
think  it  is),  then.  It  seems  to  us,  the  more 
certain  and  fixed  that  income  is,  the  more  it 
should  weigh  in  determining  the  value  of  Its 
franchise. 

It  is  urged  that  the  board  of  valuation  and 
assessment  has  not  assessed  the  franchises 
of  bridges  at  Newport,  Covington,  and  Louis- 
ville at  as  large  an  amount  as  it  has  that  of 
the  Hendersim  Bridge  Company.  It  is  ad- 
mitted that  the  same  method  has  been  em- 
ployed in  each  case  to  fix  the  value  of  the 
franchises.  If  the  franchise  of  the  Hender- 
son Bridge  Company  is  of  more  value  than 


the  franchise  of  either  of  the  other  bridge 
companies  at  other  points,  then  it  was  en- 
tirely proper  to  have  made  a  difference  in 
fixing  their  values.  If,  owing  to  the  location 
of  the  Henderson  Bridge  Company,  and  the 
advantageous  contracts  which  it  may  have 
with  reference  to  business  to  be  carried  on 
over  it,  its  franchise  is  thereby  rendered 
more  valuable  than  the  franchise  of  the  oth- 
er bridge  companies  named,  the  board  would 
have  failed  in  its  duty,  had  it  not  valued  its 
franchise  at  a  greater  amount  than  those  of 
the  other  bridge  companies.  The  judgment 
is  affirmed. 

O'REAR,  J.  Not  being  able  to  concur  in 
the  conclusions  reached  by  the  majority  of 
my  Brethren,  I  feel  constrained  to  give  a 
reason  for  my  attitude.  I  have  no  disposi- 
tion to  criticise,  and  do  not  Imagine  that  the 
court  is  at  liberty  to  consider,  the  proposition 
whether  tbe  levying' of  a  tax  on  franchises  is 
a  wise  exercise  of  i>olIcy  by  the  state  gov- 
ernment That  is  a  matter  not  suomitted  to 
the  courts,  but  to  the  political  branch  of  its 
government,— Its  legislature.  The  question 
of  taxation  of  franchises  is  a  comparatively 
new  one  in  this  country,  and  I  am  satisfied 
that  in  the  initial  opinion  on  that  subject  in 
this  state  the  court  has  misconceived  tbe 
correct  plan  of  assessment  If  anything 
more  were  necessary  than  a  study  of  thje 
question  in  its  abstract  form,  tbe  facta  In 
this  case,  in  my  Judgment  conclusively  show 
that  the  basis  adopted  in  that  case  and  fol- 
lowed in  this  is  erroneous.  For  example,  the 
bridge  In  this  case  cost,  to  construct  It  IG19,- 
735.54.  Its  total  assets  beyond  its  structure 
and  right  of  way  were  $53,295.33.  The 
bridge  was  valued  by  the  board  of  valuation 
and  aasessment  (a  valuation  supposed  to  rei>- 
resent  all  the  assets.  In  and  out  of  Kentucky. 
Including  the  franchise)  at  $3,218,300.  This 
bridge  spana  the  Ohio  river  from  Hendersoii, 
Ky.,  a  city  having  a  population  of  about  12,- 
000,  to  the  opposite  Indiana  bank,  on  which 
no  city  is  situated;  the  nearest  one  behig 
Evansville,  some  10  miles  above,  with  a  pop- 
ulation of  from  50,000  to  60.000.  There  are 
spanning  this  same  river  the  Newport  and 
Cincinnati  Bridge,  the  Covington  and  Cin- 
cinnati Bridge,  the  Central  Railway  &  Bridge 
Company  at  Cincinnati,  the  Louisville  and 
JeffersonviUe  Bridge,  and  the  Looisrllle 
Bridge,  which  were  valued  by  the  same 
board  at  the  same  time  and  in  ttie  same  as- 
sessment as  follows:  Henderson  Bridge 
Company,  $3,218,300;  Newport  and  Cincin- 
nati Bridge,  $1,706,915;  Covington  and  Cincin- 
nati Bridge,  $1,590,250;  Central  Railway  J: 
Bridge  Company,  at  Cincinnati,  $1,333,333; 
Louisville  and  JeflTersonviUe  Bridge,  $1,779.- 
600;  I^uisviUe  Bridge,  $2,646,263.  It  shoiUd 
be  borne  in  mind  that  the  first  three  of  these 
bridges  connect  the  city  of  Cincinnati,  with 
its  population  of  about  400,000  souls,  with 
the  cities  of  Newport  and  Covington,— the 
former  with  a  population  of  over  20,000,  and 
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the  latter  with  a  population  of  10,000  or  60,- 
000.  These  Cincinnati  bridges  are  combina- 
tion railway,  carriage,  and  foot-passenger 
bridges.  The  Henderson  bridge  is  a  single- 
track  railroad  bridge,  without  other  accom- 
modation. The  LouisTille  bridges  connect 
the  metropolis  of  this  state,  with  a  popula- 
tion of  over  200,000,  with  the  cities  of  Jef- 
fersonviUe  and  New  Albany,  on  the  Indiana 
side.  All  these  Cincinnati  and  Louisville 
bridges  are  structures  costing  more  money, 
and  of  more  intrinsic  value  and  of  greater 
earning  capacity,  than  the  bridge  of  appel- 
lant, the  subject  of  this  litigation.  As  Indi- 
cated in  the  majority  opinion,  the  valuation 
of  the  franchises  or  intangible  property  is  ar- 
rived at  by  capitalizing  the  net  Income  of  the 
corporation  on  the  basis  of  6  per  cent,  inter- 
est Practically  all  the  stock  of  this  corpora- 
tion is  owned  by  the  railroad  company  using 
its  bridge,  aqd  it  Is  officered  and  managed 
by  the  officers  and  agents  of  the  railway 
company,  without  charge  to  the  bridge  com- 
pany, practically,  so  as  to  reduce  its  expenses 
to  an  insignificant  sum  as  compared  to  its 
Income.  Its  apparent  net  income  is  far  be- 
yond the  producing  value  of  its  property. 
Xet  this  extraordinary  circumstance  is  used 
against  the  company  to  so  inflate  the  value 
of  its  franchise  as  to  at  first  blush  strike  the 
mind  as  being  preposterous.  The  method 
adopted  in  this  case  proves  to  my  mind  that 
it  results  solely  in  the  taxation  of  Income; 
in  other  words.  It  is  strictly  and  altogether 
an  income  tax.  It  is  arrived  at  by  capitaliz- 
ing the  income,  and  taxing  this  capital, 
which  is  but  another  method  of  taxing  the 
income,  because  of  the  capital  not  having  ac- 
tual existence,  but  merely  a  fictitious  one. 
The  constitution  of  the  state,  in  the  same 
section  that  authorises  the  taxation  of  fran- 
chises, authorizes  the  taxation  of  incomes. 
The  legislature  of  ICentucky  has  not  seen 
proper  to  subject  incomes  to  taxation.  Had 
it  done  so,  then  all  incomes,  under  the  con- 
stitution, would  have  to  be  taxed  equally. 
Under  the  method  adopted  by  the  state 
board  of  valuation  and  assessment  in  this 
case,  in  my  opinion,  it  results  that  the  In- 
come of  the  appellant  is  taxed,  while  the  in- 
come of  other  citizens  and  taxpayers  is  not 
taxed.  This  is  clearly  an  infringement  of 
appellant's  constitutional  rights  as  a  citizen, 
if  I  am  correct  in  the  foregoing  conclusions. 

DU  RKLIaE  and  BURNAM,  JJ.,  concur  in 
this  dissent. 


WRIGHT  et  al.  v.  WILLIS  et  al.» 

(Court  of  Appeals  of  Kentucky.     Juae  4, 

1901.) 

PRTVATB     ROADS  —  PRBSCRIPTIVB      RIGHT  — 
CHANGE  OF  ROAD  BY  PAROL  AGREEMENT 

—PURCHASER  WITH  NOTICE. 
1.  A  road  which  was  the  only  way  of  ap- 
proach to  a  school  house  having  for  many  years 

'  Reported    by    Edward   W.    HInes,    Esq.,    of    the 
Frankfort  bar,  and  lormerly  state  reporter. 


been  used  for  that  purpose  by  the  public,  and 
also  as  a  neighborhood  road,  a  grant  from  the 
owner  of  the  land  will  be  presumed. 

2.  Where  persons  having  a  riglit  by  pre- 
scription to  use  a  road  over  the  land  of  another 
agreed  with  the  owner  of  the  land  that  it 
might  be  closed  in  coasideration  of  the  opening 
of  a  new  road,  tiie  landowner  will  not  be  al- 
lowed to  close  the  new  road  without  restoring 
the  old  one. 

3.  The  purchaser  of  land  through  which  an 
old  road  passed  was  charged  with  notice  of 
the  fact  that  the  persons  using  the  road  claim- 
ed the  use  as  a  matter  of  right,  as  he  might 
have  ascertained  that  fact  by  inquiring  of  them, 
instead  of  inquiring  of  the  vendor,  who  in- 
formed him  that  the  use  was  merely  a  permis- 
sive one. 

Appeal  from  circuit  court,  Shelby  county. 

"Not  to  be  officially  reported." 

Action  by  Mary  J.  Willis  and  W.  I.  Willis 
against  Joseph  Wright  and  Minnie  E.  Wright 
for  an  injunction.  Judgment  for  plaintiffs, 
and  defendants  appeal.    Affirmed. 

G.  G.  GUbert,  for  appellants.  WUlls  &  Wil- 
lis, for  appellees. 


HOBSON,  J.  This  Is  a  controversy  as  to  a 
right  of  passway  by  appellees  over  the  land 
of  appellants.  John  McDowell  inherited  from 
his  grandfather  a  body  of  land*  in  Shelby 
county,  near  the  Scotts  Station  and  Antloch 
turnpike.  Between  It  and  the  turnpike  lay  a 
tract  of  land  owned  by  one  Wesley  Shipman, 
and  a  roadway  ran  from  the  pike  through 
Sliipman's  land  down  to  and  through  Mc- 
Dowell's land,  and  on  through  several  oth- 
er farms  to  another  pike.  This  road  bad 
existed  for  a  great  number  of  years,  and 
was  generally  used.  For  about  the  first  quar- 
ter of  a  mile  from  the  pike  there  was  a 
lane,  inclosed  at  the  end  furthest  from  the 
pike  by  a  gate.  This  gate  stood  near  the 
comer  of  McDowell's  land.  But  the  road  did 
not  strike  his  land  at  this  point,  but  ran 
through  Shipman'B  wood  pasture  for  some 
200  yards  before  striking  McDowell's  land. 
Some  little  distance  beyond  the  mouth  of  the 
lane,  as  you  went  from  the  pike,  was  the 
public  school  house,  which  was  used  for  many 
years.  This  road  was  the  only  way  to  the 
school  house,  and  the  only  way  for  McDow- 
ell to  get  out  to  the  pike.  The  proof  shows 
that  it  was  cut  down  in  the  clay  to  such  an 
extent  as  to  show  it  was  a  very  old  road. 
After  this-  C.  E.  FuUenwider  bought  that 
part  of  the  Shipman  tract  which  lay  west 
of  the  old  road,  and  McDowell  bought  the 
part  lying  east  of  the  road.  In  these  deeds 
the  line  is  called  for  as  in  the  middle  of  the 
lane.  McDowell  then  sold  by  executory  con- 
tract to  appellee  Mary  J.  Willis  the  farm  he 
inherited  and  originally  own?d,  and  in  this 
writing  it  was  stipulated  that  she  was  to 
have  the  passway  out  to  the  pike.  Previous 
to  this,  however,  he  had  made  a  verbal  con- 
tract with  FuUenwider  to  sell  him  the  other 
tract  if  he  made  this  trade,  and  pursuant  to 
the  agreement  he  then  conveyed  the  other 
tract  to  FuUenwider  before  he  made  the  con- 
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reyance  to  Mrs.  Willis.  In  the  deed  to  Mrs. 
Willis  be  omitted  the  stipulation  about  the 
passway  out  to  the  pike.  The  draftsman  of 
the  executory  contract  between  tliem,  who 
■was  her  son-Iu-law,  a  few  days  later  observed 
the  omission,  and  spoke  to  McDowell  about 
It.  He  said,  in  substance,  that  In  making 
the  deed  to  Fullenwlder  be  had  forgotten 
about  the  passway,  and  therefore  had  to 
omit  it  In  the  deed  subsequently  made  to 
Mrs.  Willis,  as  he  had  already  conveyed  the 
land  to  Fullenwlder,  but  that  It  would  make 
no  difference,  as  It  was  an  old  road,  and 
could  not  be  closed  up.  This  occurred  about 
the  year  1884.  About  two  years  after  this 
Fullenwlder  closed  up  the  lane,  and  opened 
a  new  route  from  the  mouth  of  the  lane  to 
the  pike.    Appellees  used  this  road  from  that 


time  until  Fullenwlder  sold  the  property  to 
appellant  Wright.  In  the  year  1882.  There  is 
some  controversy  In  the  record  as  to  whether 
this  change  was  made  by  consent  of  parties, 
or  by  Fullenwlder  of  his  own  right:  but  we 
think  the  circumstances  sustain  the  positloD 
of  appellees  on  this  point.  After  appellant 
Wright  became  the  owner  of  the  property, 
for  convenience  of  parties,  and  in  prectselr 
the  same  way,  another  change  was  made  Id 
the  route,  and  some  years  atter  this  last 
change  was  made  the  present  controvotr 
arose;  Wright  contending  that  appellees  had 
no  right  to  the  road,  and  could  use  it  only  bj 
his  permission.  The  situation  is  shown  on 
the  following  plot,  on  which  the  road,  as  lo- 
cated after  the  last  change,  ia  marked,  "Botd- 
way  In  controversy": 
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It  is  Insisted  for  appellant  that  the  old 
road  leading  out  through  the  lane  existed 
only  by  permission,  and  that,  U  there  had 
been  no  change,  appellees  would  have  no 
right  to  pass  over  It.  The  learned  trial  court 
seems  to  have  taken  the  other  view,  and  In 
this  we  concur.  This  road  had  existed  so 
long  and  was  so  generally  used  that,  under 
numerous  decisions  of  this  court  a  grant 
must  be  presumed.  The  location  of  the  pub- 
lic school  house,  where  this  was  the  only 
means  of  approach,  the  situation  of  the  dlf- 
ferent  farms,  and  the  nature  of  the  use  of 
the  road,  seem  to  us  to  forbid  any  other  c<»i- 
cluslon. 

It  is  also  earnestly  maintained  for  appel- 
lant that  a  right  of  way  can  be  obtained 
only  by  grant  or  prescription;  that,  when 
the  lane  was  closed  up,  the  right  to  travel 
there  was  waived;  and  that  no  prescription 
exists  for  either  of  the  new  routes,  because 
neither  had  been  used  as  long  as  15  years. 
It  Is  true  that  there  is  no  written  grant  of 
the  new  route,  and  It  has  not  been  used  15 
years;  but  the  consideration  of  the  closing 
of  the  old  road  was  the  opening  of  the  new, 
and  this  having  been  done  by  agreement  of 
parties,  although  verbal,  neither  will  be  al- 
lowed to  take  advantage  of  the  contract  not 
being  in  writing,  and  keep  the  fruits  of  the 
contract  Appellant  has  secured  all  the  ad- 
vantages contemplated  in  this  contract.  It 
bos  been  fully  executed,  and  he  cannot  be  al- 
lowed to  escape  its  obligation  without  sur- 
rendering or  offering  to  surrendw  that  which 
be  obtained  by  virtue  of  it  He  is  entitled 
to  restore  the  road  to  its  old  route.  If  he  de- 
sires this  done;  but  he  must  do  this  before 
he  can  be  allowed.  In  equity,  to  close  up  the 
road  that  was  opened  by  agreement  as  a 
substitute  for  the  old  road. 

It  Is  also  insisted  for  appellant  that  he  is 
a  bona  fide  purchaser  without  notice,  and  as 
such  should  be  protected.  It  is  shown  that 
before  he  bought  the  property  he  caused  the 
title  to  be  examined,  and  paid  for  the  prop- 
erty, supposing  the  title  was  good.  But  it 
also  appears  from  his  own  testimony  that  he 
saw  this  old  road  leading  through  the  farm, 
and  asked  FuUenwlder  about  It;  that  Fnllen- 
wider  replied  that  It  was  only  a  permissive 
use  that  was  enjoyed,  and  the  road  could  be 
dosed  up  at  any  time.  The  road  Itself,  and 
the  use  that  was  made  of  it  were  sufficient 
to  put  appellant  on  inquiry.  He  should  not 
have  confined  his  inquiry  to  FuUenwlder,  but 
should  also  have  Inquired  of  those  actually 
in  the  use  of  the  passway.  Had  he  done  this, 
there  would  have  been  no  trouble.  Judg- 
ment affirmed. 

Petition  for  Rehearing. 

(June  22,  1901.) 

O'REAR,  J.    In  Hall  v.  McLeod,  2  Mete. 
98,  74  Am.  Dec.  400,  the  plaintiff  did  not 
show  a  legal  right  to  the  old  road.    He  rest- 
ed his  case  on  the  agreement  to  establish 
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the  new  road.  That  case  differs  substantial- 
ly, therefore,  from  one  where  the  plaintiff  had 
a  legal  right  to  the  old  road,  and  the  loca- 
tion of  the  road  was  simply  changed  from 
one  route  to  another  for  convenience  of  the 
parties.  In  Butt  v.  Napier,  14  Bush,  39,  the 
new  passway  had  been  used  over  20  years, 
and  was  sustained  on  this  ground.  We  see 
nothing  in  either  of  these  cases  in  conflict 
with  the  conclusion  reached  in  this  case. 
Petition  overruled. 


MONTGOMERY  et  al.  T.  LITTLE. 
(Supreme  Court  of  Arkansas.    June  15,  1901.) 

COUNTY  CLERK— APPOINTMBNT  —  INCREASED 
POPULATION— POWER  OF  QOVBRNOR. 
Const,  art  7,  {  19,  declares  that  a  clerk 
of  the  circuit  court  shall,  be  elected  by  the  vot- 
ers of  each  county,  aad  shall  be  ex  officio  clerk 
of  the  county  and  probate  courts,  provided  that 
In  any  county  having  15,000  population  or  over, 
as  shown  by  the  last  federal  census,  there  shall 
be  elected  a  county  clerk  in  like  manner  as  a 
clerk  of  the  circuit  court,  who  shall  be  ex 
officio  clerk  of  the  probate  court.  The  amend- 
ment to  the  constitution  April  4,  1898,  prescrib- 
ed that  the  governor  should  fill  any  vacancy 
occurring  in  a  state  or  county  office  by  deatli, 
resignation,  or  otherwise.  Held,  that  when,  on 
October  3,  1900,  the  director  of  the  census  firsi 
made  known  by  bulletin  that  M.  county  had  a 
population  exceeding  15,000,  the  governor  be- 
came empowered  to  appoint  a  county  clerk 
therefor,  who  was  eatiUed  to  the  office  as 
against  a  person  claiming  the  same  by  virtue 
of  election  to  the  office  of  clerk  of  the  circuit 
court. 

Appeal  from  circuit  court  MlUer  county; 
Joel  D.  Conway,  Judge. 

Proceeding  by  A.  B.  Llttie  against  J.  M. 
Montgomery  and  J.  D.  Sanderson  to  establish 
plaintiff's  title  to  a  public  office,  in  which 
Montgomery  filed  a  complaint  against  San- 
derson, also  claiming  said  office.  From  a 
Judgment  in  favor  of  Little,  both  defendants 
appeal,  and  from  a  Judgment  dismissing 
Montgomery's  complaint  against  Sanderscm, 
Montgomery  appeals.    Reversed. 

The  appellant  Montgomery  was  appointed 
by  the  governor  clerk  of  the  county  of  Mil- 
ler and  ex  officio  clerk  of  the  court  of  pro- 
bate of  said  county  of  Miller  on  the  31st  of 
October,  1900.  The  appellant  J.  D.  Sander- 
son, at  and  before  the  time  of  the  appoint- 
ment of  Montgomery,  held  the  office  of  cir- 
cuit clerk  and  ex  officio  clerk  of  the  probate 
and  county  courts  of  said  county  of  Miller, 
claiming  titie  by  virtue  of  his  election  to  the 
office  of  circuit  clerk  on  September  3,  1900. 
At  said  election  Sanderson  had  received  a 
majority  of  the  votes  cast  The  appellee, 
LltUe,  also  claims  that  he  was  elected  to  the 
office  of  county  and  probate  clerk  at  tbe 
election  in  September,  1900,  and  on  the  8th 
of  November,  1900,  filed  his  complaint 
against  both  Montgomery  and  Sanderson, 
asking  to  establish  his  title  to  said  office. 
Montgomery  filed  his  answer  to  appellee's 
complaint  setting  up  his  appointment  by  the 
governor.    Sanderson  filed  a  demurrer  and 
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Answer  to  Bald  complaint.  The  court  over- 
ruled the  demurrer,  to  which  Sanderson  ex- 
cepted. Montgomery  filed  his  complaint 
a«alnst  Sanderson,  claiming  the  ofilce  by  vir- 
tne  of  his  appointment  by  the  governor. 
The  cases  were  tried  together  on  the  earn* 
trldence,  and  Judgment  was  rendered  in  fa- 
vor of  Little  against  Montgomery  and  San* 
derson.  and  dismissing  the  complaint  of  Mont- 
gomery against  Sanderson,  to  which  Judg^ 
ment,  as  to  himself,  Montgomery  saved  ex- 
ceptions. The  case  comes  up  by  appeal  to 
this  court. 

J.  M.  Montgomery,  pro  se.  John  N.  Cook, 
L.  A.  Byrne,  and  O.  D.  Scott,  for  appellant 
Sanderson.  Williams  &  Arnold,  for  appel- 
lee. 

HtTOHES,  J.  (after  stating  the  facts).  The 
question  Is,  \rbich  of  these  three  was  enti- 
tled to  the  office  of  probate  and  county  clerk 
of  Miller  county?  Appellant  Montgomery 
contends  that  there  was  a  vacancy  in  the 
office  when  it  was  first  officially  shown  by 
the  last  federal  census  that  said  county  had 
a  population  exceeding  15,000;  that  this  was 
first  legally  shown  on  the  3d  day  of  October, 
1900;  that  the  governor  had  the  right  to  fill 
it  by  appointment,  and  that  appellee.  Little, 
was  not  legally  elected  to  said  office;  that, 
when  it  was  officially  ascertained  by  the  last 
federal  census  that  the  county  of  Miller  had 
a  population  exceeding  15,000,  the  office  of 
circuit  clerk  and  county  and  ex  officio  clerk 
of  the  probate  court  of  said  county  became 
and  were  separate,  and  could  not  be  held  by 
one  person.  Hie  provision  of  the  constitu- 
tion under  which  this  controversy  arises  Is 
as  follows  (section  19,  art  7):  "The  clerks 
of  the  circuit  court  shall  be  elected  by  the 
qualified  electors  of  the  several  counties,  for 
the  term  of  two  years,  and  shall  be  ex-offlcio 
clerks  of  the  county  and  probate  court,  and 
recorder:  provided,  that  In  any  county  hav- 
ing a  population  exceeding  fifteen  thousand 
inhabitants,  as  shown  by  the  last  federal 
census,  there  shall  be  elected  a  county  clerk. 
In  like  manner  as  a  clerk  of  the  circuit  court. 
Who  shall  be  ez-offido  clerk  of  the  probate 
court  of  said  county."  The  amendment  to 
the  constitution  of  the  state  of  April  4,  1898, 
under  which  Montgomery  was  appointed.  Is 
as  follows:  "Xbe  governor  shall  In  case  a 
vacancy  occurs  In  any  state,  district,  county 
or  township  office  In  the  state,  either  by 
death,  resignation  or  otherwise,  fill  the  same 
by  appointment  to  be  In  force  and  effect  oo- 
tll  the  next  general  election  thereafter."  It 
1b  not  our  purpose  to  discuss  at  length  the 
qnestions  raised  by  this  appeal,  as  they  have 
recently  been  considered  and  decided  In 
the  case  of  Chllders  v.  Duvall,  63  S.  W. 
802,  la  which  it  is  held  that:  "On  the  8d 
day  of  October,  1900,  the  director  of  the 
census,  by  the  publication  of  a  bulletin, 
made  known  that  the  population  of  Law- 
rence county  exceeded  16,000.    This  was  the 


first  time  it  was  lawfully  made  known,  and 
ottlclal  notice  could  have  been  taken  of  the 
fact;  and,  aooa  attar,  the  gDvemor  flUed  tiw 
ofilce  of  clerk  of  the  county  conrt  of  tliat 
county  by  appointing  T.  M.  Duval]  coonty 
clerk.  The  appointment  was  lawfully  made." 
It  appears  In  this  case  at  bar  that  on  the 
Sd  of  October,  1900,  the  director  of  the  cen- 
sus, by  the  publication  of  a  bulletin,  made 
first  known  that  the  population  of  Miller 
county  exceeded  16,000.  This  was  the  first 
time  it  was  lawfully  made  known  and  that 
official  notice  conid  have  been  taken  of  the 
fact,  and  soon  thereafter  the  governor  ap- 
pointed James  M.  Montgomery  county  derk. 
The  appointment  was  legttL  Chllders  v.  Du- 
vall, supra.  The  judgment  of  the  conrt  dis- 
missing Montgomery's  complaint  is  reversed, 
and  the  finding  and  judgment  in  favor  of 
Little  is  reversed,  and  the  cause  Is  remand- 
ed, with  instructions  to  enter  judgment  for 
the  appellant  Montgomery  for  the  office  of 
county  clerk  of  Miller  county,  and  to  aacei^ 
tain  the  fees  and  emoluments  he  is  entitled 
to  recover,  and  to  enter  judgment  In  bit 
favor  for  same. 


ST.  LOtJlS  &  S.  F.  BT.  CO.  v.  TOWNSEKD 

et  al. 
(Supreme  Court  of  Arkansas.    June  IS,  190L) 

DEATH  —  NBGLIOENCB  OF  RAILROAD  —  CON- 
TRIBUTORY NEOLIGKNCB— BURDEN 
OF  PROOF— DAMAOBS. 

1.  In  an  action  against  a  railroad  company 
for  wrongfully  killing  plaintilb'  intestate,  the 
burden  is  on  plaiatiSs  to  prove  that  the  acci- 
dent was  due  to  defendant  s  negligence. 

2.  Where  decedent  was  killed  by  a  train  of 
the  defendant,  the  presumption  arises  that  his 
death  was  the  result  of  defendant's  negligence. 

3.  A\'here  plaintiffs'  decedent  who  was  killed 
by  a  railroad  train,  was  lying  on  the  track  at 
the  time,  the  burden  is  stilftcd  to  plaintiffs 
to  prove  that  defendant  discovered  decedent's 
situation  in  time  to  have  avoided  the  accident 
and  failed  to  use  ordinary  care. 

4.  Notwithstanding  the  contributory  negli- 
gence of  plaintiffs'  decedent  who  was  killed  by 
a  train  n-faile  iyiog  on  defendant's  track,  they 
may  yet  recover  if  defendant's  employes  dis- 
covered his  perilous  situation  in  time  to  have 
prevented  disaster  by  the  exercise  of  due  care, 
and  failed  so  to  do. 

5.  In  an  action  for  ne;gligeatly  killing  plain- 
tiffs' father,  an  instruction  that  the  jury  may 
consider  their  loss  of  the  moral  and  intellectual 
training  of  the  deceased  is  erroneous,  in  the  ab- 
sence of  evidence  that  he  was  fitted  to  tarnish 
such  training. 

Appeal  from  circuit  court,  Sebastian  coun- 
ty; Styles  T.  Rowe,  Judge. 

Action  by  Flora  Townsend  and  others 
against  the  St  Louis  &  San  Francisco  Rail- 
way Company.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.    Beversed. 

L.  F.  Parker  and  B.  R.  Davidson,  for  ap- 
pellant Winchester  &  Martin  and  Mechon 
&  Bryant,  for  appellees. 

BATTLE,  J.  R.  B.  Townaend  was  killed 
by  a  train  of  the  St  Louis  &  San  Francisco 
Bailway  Company,  whllr:  be  waa  lying  «b 
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its  track.  Flora  Townsend,  the  widow  of 
the  deceased,  for  herself  and  as  next  friend 
of  his  and  her  children,  brought  this  ac- 
tion against  the  railroad  eompauy  to  recov- 
er the  damages  suffered  hy  them  by  reason 
of  his  death.  In  the  trial  that  followed 
little  evidence,  If  any,  was  adduced  to  prove 
that  the  railroad  company  discovered  the 
deceased  upon  Its  track  In  time  to  avoid 
killing  him.  The  plaintiffs,  however,  recov- 
ered a  Judgment  against  the  defendant  for 
.51,9'J9,  and  the  defendant  appealed. 

After  the  Introduction  of  the  testimony 
in  the  case  the  court  Instructed  the  jury 
that  tried  the  Issues  in  part  as  follows: 

"The  burden  is  on  the  defendant  to  show 
that  a  constant  lookout  was  kept;  yet  where 
that  is  shown  to  have  been  done,  and  where 
It  is  also  shown  that  the  deceased  has  been 
guilty  of  contributory  negligence,  and  the  de- 
fendant used  a  proper  degree  of  care,  after 
becoming  aware  of  the  negligence  on  the 
part  of  the  deceased,  to  have  avoided  the 
iiiUing,  then  the  burden  is  on  the  plaintiff 
to  show  when  defendant's  servants  discov- 
ered the  condition  of  deceased,  or  under  what 
state  of  facts  they  did  discover  his  condi- 
tion as  to  being  unable  from  intoxication 
or  other  causes  to  have  gotten  off  the  track." 

The  burden  of  proving  the  facts  necessary 
to  show  that  the  deceased  was  killed  on  ac- 
count of  the  negligence  of  the  appellant,  and 
the  damages  suffered  by  them,  rested  upon 
the  appellees.  When  it  was  shown  that  he 
was  killed  by  a  train  of  appellant  upon  its 
track,  the  presumption  was  that  his  death 
was  the  result  of  the  negligence  of  the  rail- 
road company.  Railway  Co.  v. .  Blewltt,  65 
Ark.  235,  45  S.  W.  548.  While  this  fact 
was  proved,  the  effect  of  it  was  avoided  by 
showing  that  the  deceased  was  lying  upon 
the  track  of  the  railroad  at  the  time  of  his 
death.  Railway  Co.  v.  Leathers,  62  Ark. 
235,  35  S.  W.  216.  He  was  thereby  shown 
to  have  been  instrumental  in  causing  his 
own  death,  and  that  he  would  not  have  been 
killed  if  he  had  not  been  guilty  of  negli- 
gence. It  was  not  Incumbent  upon  the  ap- 
pellant to  show  that  it  did  not  discover  his 
presence  upon  its  track  in  time  to  avoid 
Injuring  him.  By  proving  that  the  deceased 
was  guilty  of  contributory  negligence  it  es- 
tablished a  sufficient  defense  to  bar  recovery 
by  the  appellees,  unless  other  facts  were 
shown.  It  was  not  necessary  for  it  to  prove 
additional  facta  to  exonerate  itself  from  lia- 
bility until  the  effect  of  the  contributory 
negligence  was  overcome.  This  being  true, 
it  is  clear  that  the  burden  was  upon  the 
ajipellees  to  show  that  the  appellant  discov- 
ered the  deceased  upon  its  track  in  time  to 
avoid  injuring  him,  and  willfully  and  reck- 
lessly killed  him,  unless  it  was  already 
shown  by  the  evidence  adduced  by  the  ap- 
pellant. Railway  Co.  v.  Jordan,  65  Ark. 
429,  436,  47  8.  W.  115;  BaUroad  Co.  v.  Hare 
(Tex.  Civ.  App.)  23  S.  W.  42;  Lee  T.  Iron 
Co.,  102  Ala.  C28,  15  South.  270. 


In  Railway  Co.  v.  Pankhnrst,  86  Ark.  871; 
Railway  Co.  v.  Ledbetter,  45  Ark.  250;  Rail- 
way Co.  V.  Haynes,  47  Ark.  497,  1  8.  W.  774; 
Railway  Co.  v.  Monday,  49  Ark.  257,  4  8. 
W.  782;  Sibley  v.  Ratliffe,  50  Ark.  483,  8  8. 
W.  686;  Railway  Co.  v.  Taylor,  64  Ark.  364, 
42  S.  W.  831;  and  Electric  Co.  v.  Nelson,  66 
Ark.  494,  52  S.  W.  7,— this  court  in  effect 
held  that  a  railroad  company  owes  no  duty 
to  a  trespasser  on  its  track  or  trains,  except 
the  negative  duty  not  to  wantonly,  recklessly, 
or  willfully  injure  him  after  it  or  its  em- 
ployes discover  his  presence.  In  Railway 
Co.  T.  Freeman,  36  Ark.  46,  it  is  said:  "It 
is  a  plain  principle  of  law  that  no  railway 
company  nor  other  person  can  be  held  liable 
for  negligence  when  the  plaintiff,  by  bis  own 
negligence,  has  contributed  to  the  injury,  un- 
less it  was  a  willful  Injury,  or  one  resulting 
from  the  want  of  ordinary  care  on  the  part 
of  the  defendant  to  avert  it,  after  the  negli- 
gence of  the  plaintiff  had  been  discovered." 
Such  a  failure  to  use  ordinary  care  to  avoid 
injuring  the  plaintiff  after  his  situation  has 
been  discovered  rises  to  the  grade  of  wan- 
ton or  reckless  conduct,  and  renders  imma- 
terial the  inquiry  as  to  the  contributory 
negligence  of  the  plaintiff  in  eximsing  him- 
self to  injury. 

In  Railway  Co.  ▼.  Lee^  92  Ala.  270,  d 
South.  230,  which  was  an  action  for  Injury 
to  a  wagon  and  team  caused  by  a  collislcoi 
therewith  of  a  train  of  the  railway  com- 
pany, the  court  said:  "The  true  doctrine, 
and  that  supported  by  many  decisions  ol 
this  court,  as  well  as  the  great  weight  of  au- ' 
thorlty  in  other  jurisdictions,  is  that  notwith- 
standing plaintifTs  contributory  negligence 
he  may  yet  recover  if,  in  a  case  like  this,  the 
defendant's  employes  discover  the  perilous 
situation  in  time  to  prevent  disaster,  by 
the  exercise  of  due  care  and  diligence,  and 
fail,  after  the  peril  of  plaintiff's  property 
becomes  known  to  them  as  a  fact,  and  not 
merely  after  they  should  have  Itnown  it, 
to  resort  to  all  reasonable  effort  to  avoid 
the  Injury.  Such  failure,  with  such  knowl- 
edge of  the  situation,  and  the  probable  con- 
sequences of  the  omission  to  act  upon  the 
dictates  of  prudence  and  diligence,  to  the  end 
of  neutralizing  plalntliTs  fault  and  averting 
disaster,  notwithstanding  his  lack  of  care, 
Is,  strictly  speaking,  not  negligence  at  all, 
though  the  term  'gross  negligence'  has  been 
so  frequently  used  as  defining  it  that  it 
is  perhaps  too  late,  if  otherwise  desirable,  to 
eradicate  what  is  said  to  be  an  unsdentifle 
deflnition,  if  not,  indeed,  a  misnomer;  but 
it  is  more  than  any  degree  of  negligence, 
inattention,  or  Inadvertence,  which  can  never 
mean  other  than  the  omission  of  action 
without  intent,  existing  or  imputed,  to  com- 
mit wrong.  It  is  that  recklessness  or  wan- 
toness,  or  worse,  which  implies  a  willing- 
ness to  inflict  the  impending  Injury,  or  a  will- 
fulness in  pursuing  a  course  of  conduct 
which  will  naturally  or  probably  result  Ui 
disaster,  or  an  intent  to  perpetrate  wrong. 
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The  theory  of  contributory  negligence,  as  a 
defense.  Is  that,  conjointly  with  negligence 
on  the  i>art  of  the  defendant,  it  conduces 
to  the  damnifying  result,  and  defeats  any 
action  the  gravamen  of  which  is  such  negli- 
gence. If  defendant's  conduct  Is  not  merely 
negligent,  but  worse,  there  Is  nothing  for 
plaintiiT's  want  of  care  to  contribute  to; 
there  Is  no  laclt  of  mere  prudence  and  dili- 
gence of  like  liind  on  the  part  of  defendant 
to  conjunctively  constitute  the  efficient  cause. 
Mere  negligence  on  the  one  hand  cannot  be 
said  to  aid  willfulness  on  the  other.  And 
hence  such  negligence  of  a  plaintiff  is  no 
defense  against  the  consequences  of  the  will- 
fulness of  the  defendant.  But  nothing  short 
of  the  elements  of  actual  knowledge  of  the 
situation  on  the  part  of  defendant's  em- 
ployes, and  their  omission  of  preventive  ef- 
fort after  that  knowledge  Is  brought  home 
to  them,  when  there  is  reasonable  prospect 
that  such  effort  will  avail,  will  suflSce  to 
avoid  the  defense  of  contributory  negligence 
on  the  part  of,  or  imputable  to,  the  plaln- 
titr." 

This  doctrine  Is  also  applicable  to  cases 
like  the  one  at  bar.  It  being  true.  It  more 
rlearly  appears  that  the  burden  was  upon 
the  appellees  to  show  that  appellant  discov- 
ered the  perilous  situation  of  the  deceased  in 
time  to  have  avoided  injuring  him,  and  that 
it  failed  to  use  ordinary  care  to  avert  the 
Jnjury. 

The  foregoing  Instruction  was  therefore 
erroneous,  In  this:  That  it  told  the  Jury  that 
'  the  burden  was  upon  the  defendant  (the 
appellant)  to  prove  that  the  deceased  was 
guilty  of  contributory  negligence,  and  that 
it  used  a  proper  degree  of  care,  after  be- 
coming aware  of  such  contributory  negU- 
j^nce.  to  have  avoided  killing  him. 

The  circuit  court  also  erred  in  instructing 
the  Jury  as  follows:  "If  you  find  for  plain- 
tiffs, you  are  Instructed  that  in  estimating 
tiie  pecuniary  Injury,  If  you  believe  from 
the  evidence  that  the  widow  and  children 
■of  R.  B.  Townsend,  deceased,  have  sustain- 
ed an  Injury  for  which  the  defendant  is 
■liable,  you  have  a  right  to  take  Into  con- 
sideration the  support  of  the  said  widow  and 
the  minor  children  of  said  deceased,  and  the 
damages,  If  any,  sustained  by  the  minor 
children  by  the  loss  of  the  Instruction,  and 
physical,  moral,  and  intellectual  training, 
of  said  minor  children  by  the  deceased,  and 
also  the  ages  of  the  said  minor  children,  in  de- 
termining the  amount  of  damages." 

It  1b  erroneous,  because  It  told  the  jury 
that  they  might  take  into  consideration  "the 
damages,  If  any,  sustained  by  the  minor 
children  by  the  loss  of  the  •  •  •  moral 
and  intellectual  training  •  •  •  by  the 
deceased."  These  are  proper  elements  to 
consider  in  estimating  the  pecuniary  loss  sus- 
tained by  children  by  the  death  of  their 
father  in  cases  where  there  is  any  evidence 
to  show  that  they  would  have  had  the  bene- 
Qt  of  such  training  In  the  event  he  had  liv- 


ed, but  In  this  case  there  is  no  snch  evidence. 
"There  was  no  proof  tending  to  show  that 
the  deceased  was  fitted  by  nature  or  educa- 
tion, or  by  disposition,  to  furnish  to  his 
children  •  •  ♦  moral  *  *  •  or  Intel- 
lectual training."  In  the  absence  of  such 
evidence,  the  instruction  should  not  have 
been  given.  Railroad  Co.  v.  Weldon,  52  IlL 
200;  Railroad  Co.  v.  Austin,  69  lU.  426. 
Reversed,  and  remanded  for  a  new  trlaL 


KilNSAS  aTY,  P.  &  G.  R.  CO.  r.  PARKER. 
(Supreme  Cionrt  of  Arkansas.    June  15,  1901.) 

GARNISHMENT— FOREIGN  RAILROAD  CORPO- 
RATION—NONRESIDENT EHPLOTfi. 
A  citizen  can  garaish  a  foreign  railroad 
corporation  operating  its  road  within  the  state 
for  a  debt  due  an  employ^  for  services  render- 
ed in  the  state,  though  the  employe  is  a  resi- 
dent of  a  foreign  state. 

Appeal  from  circuit  court,  Polk  county; 
Will  P.  Feazel,  Judge. 

Action  by  Dora  Parker  against  B.  B.  Gil- 
ham,  in  which  the  Kansas  City,  Pittsburg  & 
Gulf  Railroad  Company  was  served  as  gar- 
nishee. Judgment  for  plaintiff  against  the 
defendant,  and  also  against  the  garnishee, 
and  the  latter  appeals.    Affirmed. 

Read  &  McDonough,  for  appellant. 

WOOD,  J.  The  appellee  brought  rait 
against  one  B.  B.  Gilham,  obtained  personal 
service,  and  recovered  judgment  against  him. 
Gilham  was  a  citizen  of  Missouri.  Appellee 
also  garnished  the  appellant  for  a  debt  due 
Gilham  for  work  done  for  it  In  the  state  of 
Arkansas,  and  recovered  Judgment,  from 
which  this  appeal  Is  taken.  The  question  is, 
can  appellee,  a  citizen  of  Arkansas,  garnish 
a  foreign  railroad  corporation  operating  a 
railroad  in  this  state  for  a  debt  due  one  of 
Its  employes  for  labor  performed  In  the  state 
of  Arkansas,  the  employs  being  a  citizen  of 
Missouri?  There  is  great  contrariety  of  Ju- 
dicial opinion  on  the  question  of  the  situs  of 
debt  for  the  purpose  of  garnishment.  Prof. 
Minor,  in  his  recent  work  on  Conflict  of 
Laws,  after  stating  and  reviewing  the  vari- 
ous theories  held  upon  the  subject,  states  the 
true  theory  to  be  that  the  situs  of  a  debt, 
for  purposes  of  garnishment,  is  not  only  at 
the  domicile  of  the  debtor,  but  In  any  state 
in  which  the  garnishee  may  be  found,  pro- 
vided the  municipal  law  of  that  state  permits 
the  debtor  to  be  garnished,  and  provided  the 
court  acquires  jurisdiction  over  the  garnishee 
through  his  voluntary  appearance  or  actual 
service  of  process  upon  him  within  the  state. 
We  concur  in  this  view.  For  a  full  discus- 
sion of  the  question,  see  Minor,  Confl.  Laws, 
p.  270,  c.  10;  Wap.  Debt  &  O.,  "Situs  of 
Debt,"  and  authorities  cited  and  reviewed 
therein;  14  Am.  &  Eng.  Enc.  Law,  p.  801  et 
seq.,  and  cases  cited.  The  court  had  Juris- 
diction of  the  person  of  the  principal  debtor, 
and  also  Jurisdiction  of  the  railroad  corn- 
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pany,  which,  under  our  statute  (since  It  oper- 
ates a  railroad  In  the  state,  ahd  Is  presumed 
to  have  compHed  with  the  law).  Is  to  all  In- 
tents and  purposes  a  domestic  corporation. 
Sand.  &  H.  Dig.  SS  6326,  6327.  So,  from  any 
view  point,  the  Judgment  is  correct,  and  must 
be  affirmed.    So  ordered. 


LESSER  COTTON  00.  v.  YATES  et  al. 

(Supreme  Court  of  Arkansas.    June  15,  1901.) 

FOREION  CORPORATION— SERVICK  OP  PROCESS 

—SUFFICIENCY— DESIGNATED  AQENT 

—STATUTES— REPEAL,. 

1.  Sand.  &  H.  Dig.  §  5672,  providing  that 
where  the  defendant  is  a  foreign  corporatioa, 
having  aa  ageat  in  the  state,  service  of  process 
may  be  made  on  such  agent,  is  not  repealed  by 
section  1323,  providing  that,  to  entitle  a  foreign 
corporatioa  to  carry  on  busiaess  in  the  state, 
it  snail  designate  an  ageat  on  whom  service  of 
process  may  be  made,  which  service  shall  be 
suSlcient  to  give  jurisdiction  to  any  courts  of 
the  state,  there  being  no  conflict  between  such 
provisions. 

2.  Under  Sand.  &  H.  Dig.  f  B672,  providing 
that  service  of  process  on  a  for«gn  corporation 
having  an  agent  in  the  state  may  be  made  on 
such  agent,  service  of  a  summons  on  an  agent 
in  charge  of  the  business  of  a  foreign  corpora- 
tion at  a  certain  place,  when  the  matters  com- 
plained of  occurred,  was  sufficient,  though  de- 
fendant had  designated  another  agent  on  whom 
service  might  be  made,  as  required  by  section 
1323. 

Appeal  from  circuit  court,  Sebastian  coun- 
ty; Styles  T.  Rowe,  Judge. 

Action  by  Yates  Bros,  against  the  Lesser 
Cotton  Company.  From  a  Judgment  in  fa- 
vor of  plaintlfffi,  defendant  appeals.  Af- 
firmed. 

This  action  was  Instituted  In  the  court  be- 
low by  appellees  on  an  open  account  against 
appellant  The  complaint,  after  stating  a 
cause  of  action  against  appellant  on  the  ac- 
count, alleges  "that  the  Lesser  Cotton  Com- 
pany Is  a  corporation  duly  incorporated  un- 
der the  laws  of  the  state  of  Missouri,  and  Is 
doing  bnsinesB  at  Ft.  Smith,  In  Sebastian 
county,  Arkansas,  and  J.  A.  Sklpwith  Is  its 
agent,  and  only  agent,  at  Ft  Smith,  Ark." 
Summons  was  Issued,  on  the  filing  of  the 
complaint,  against  the  Lesser  Cotton  Com- 
pany, and  served  upon  J.  A.  Sklpwith.  The 
return  of  the  sheriff  on  the  summons  Is  as 
follows: 

"State  of  Arkansas,  County  of  Sebastian. 
I  have  this  9th  day  of  June,  1S99,  duly  served 
the  within  by  delivering  a  true  copy  of  the 
same  to  J.  A.  Sklpwith,  who  is  agent  for  the 
t«sser  Cotton  Compauy,  as  therein  con^mand- 
ed. 

Service  $  .50 

Mileage   10 

Total   $  .60 

"[Signed]        Geo.  T.  Harrell,  Sheriff, 
"By  Ellas  Rector,  D.  S." 
On  the  first  day  of  the  said  October  term 
of  the  court  appellant  by  its  attorney*,  after 
.  having  obtained  leave  to  appear  specially 


for  that  purpose,  moved  the  court  to  qnash 
the  service  of  the  summons,  because  said 
service  was  not  upon  the  defendant  or  upon 
any  agent  of  defendant  authorized  by  law 
as  the  person  upon  whom  service  may  be 
had  for  the  defendant  This  motion  waa  ky 
the  court  overruled,  and  defendant  excepted, 
and  thereupon  it  rendered  Judgment  against 
appellant.  After  judgment  had  been  render- 
ed, appellant,  at  the  same  term,  filed  a  mo- 
tion to  vacate  and  set  aside  said  Judgment 
The  motion  Is  as  follows:  "Comes  the  de- 
fendant, and  moves  the  court  to  vacate  and 
set  aside  the  Judgment  rendered  against  it  In 
this  court  because  said  defendant  is  a  for- 
eign corporation,  organized  under  the  Uma 
of  the  state  of  Missouri,  being  a  resident  and' 
citizen  of  said  state  of  Missouri;  that  K  is 
not  a  citizen  or  resident  of  the  state  of  Aiv- 
kansas,  and  that  none  of  Its.  officers  resldle'lnt 
the  state  of  Arkansas;  and  because  the  serv- 
ice of  summons  in  this  case  was  not  made 
upon  the  defendant,  or  upon  any  agent  of 
this  defendant  who  was  authorized  by  law 
to  be  served  with  summons  In  actiMM 
brought  against  said  defendant"  To  sup- 
port this  motion,  defendant  read  In  evidence 
the  following  agi-eed  statement  of  facts:  "It 
is  agreed  by  and  between  the  plaintiffs, 
Yates  Bros.,  and  the  defendant.  Lesser  Cot- 
ton Company,  that  the  Lesser  Cotton  Com- 
pany is  a  corporation  duly  created  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the 
state  of  Missouri,  and  that  the  said  Lesser- 
Cotton  Company  has  complied  with  the  laws 
of  the  state  of  Arkansas  requiring  foreign' 
corporations  to  appoint  an  agent  in  the  state- 
of  Arkansas  upon  whom  service  of  snmmons- 
may  be  had;  that  said  coiporation,  prior  to 
the  institution  of  this  suit  appointed  Geo. 
B.  Rose,  a  citizen  and  resident  of  Pulaski 
county,  state  of  Arkansas,  as  an  agent  upon 
whom  process  might  be  served,  pursuant  to 
the  requirements  of  section  1323,  Sand.  &  H. 
Dig.,  and  acts  amendatory  thereto,  and  that 
said  Geo.  B.  Rose  is  the  only  person  upon 
whom  the  said  Lesser  Cotton  Company  has 
designated  upon  whom  service  might  be  had, 
and  that  the  said  Geo.  B.  Rose  was  at  the  in- 
stitution of  this  suit  and  still  Is,  such  agent; 
that  the  Lesser  Cotton  Company  was  during 
the  times  complained  of  in  the  complaint,  and 
up  to  and  including  the  date  of  the  Institu- 
tion of  this  suit,  doing  business  in  Ft  Smith, 
Arkansas,  and  that  it  had  J.  A.  Sklpwith  as 
its  agent  In  charge  of  Its  business  at  Ft 
Smith,  Arkansas,  and  that  said  J.  A.  Sklp- 
with managed  and  controlled  the  Lesser  Cot- 
ton Company's  business  at  Ft.  Smith  during 
the  times  the  matters  and  things  in  the  com- 
plaint complained  of  occurred,  and  at  the 
time  service  of  process  was  had  upon  it;  that 
the  said  J.  A.  Sklpwith  had  not  been  desig- 
nated by  the  Lesser  Cotton  Company  as  an 
agent  upon  whom  service  of  process  might  be 
had,  within  the  meaning  of  section  1323. 
Sand.  &  H.  Dig."  This  motion  was  by  the 
court  overruled,  and  defendant  excited,  and 
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took  a  bill  (tf  ezceptlons,  wblcb  was  signed 
and  filed  In  apt  time. 
Read  &  McDonough,  for  appellant. 

HUGHES,  J.  (after  stating  the  facts). 
We  do  not  tblnk  that  either  the  case  of  Asso- 
ciation V.  Hallnm,  59  Ark.  583,  28  S.  W.  420, 
or  the  case  of  Trust  Go.  t.  Craddock,  59  Ark. 
688,  28  S.  W.  424.  is  decisive  of  the  question 
In  this  case.  In  the  former  of  these  two 
cases  this  court  held  that  there  could  be  no 
valid  service  upon  a  corporation  out  of  the 
county  where  the  suit  was  brought  except 
by  serving  an  agent  designated  by  the  com- 
pany to  receive  service  under  the  statute, 
and  that  the  evidence  in  that  case  did  not 
show  that  the  person  served  had  been  desig- 
nated as  such  agent.  In  the  CJraddock  Case 
it  Is  simply  held,  in  substance,  that  section 
4137  provides  the  exclusive  method  for  ob- 
taining service  upon  a  foreign  insurance  cor- 
poration doing  business  in  this  state.  Nei- 
ther of  these  cases  holds  directly  or  by  neces- 
sary implication  that  section  5672,  Sand.  & 
H.  Dig.,  was  repealed  by  section  1323.  Sand. 
A  H.  Dig.  (Act  April  4,  1887).  Section  5672 
reads  as  follows:  "Where  the  defendant  is 
a  foreign  corporation,  having  an  agent  in 
this  state,  the  service  may  be  upon  such 
agent"  Section  1323  is  aa  follows:  "Be- 
fore any  foreign  corporation  shall  begin  to 
carry  on  business  in  this  state,  It  shall,  by 
its  certificate  under  tbe  hand  of  the  presi- 
dent and  seal  of  sucli  company,  filed  In  the 
office  of  the  secretary  of  state,  designate  an 
agent  who  shall  be  a  citizen  of  this  state, 
upon  whom  service  of  summons  and  other 
process  may  be  made.  Such  certificate  shall 
also  state  the  principal  place  of  business  of 
such  corporation  In  this  state.  Service  upon 
such  agent  shall  'be  sufficient  to  give  Juris- 
diction over  such  corporation  to  any  of  tbe 
conrts  of  this  state."  It  does  not  appear 
that  this  section  (1323)  is  in  conflict  with  sec- 
tion 5672,  or  that>  it  repeals  the  same.  It' 
leaves  it  in  force,  as  there  seems  to  be  no 
necessary  conflict  The  supreme  court  of  tbe 
United  States  in  the  case  of  Milling  Co.  y. 
Johnson.  173  U.  S.  221,  19  Sup.  Ct  402,  43 
L.  Ed.  676,  bad  before  it  a  case  Involving 
the  construction  of  substantially  similar  pro- 
visions of  the  statutes  of  the  territory  of 
Arizona.  A  statute  provided,  In  substance, 
that  foreign  corporations  should  file  with  tbe 
secretary  of  the  territory  and  the  county  re- 
corder in  the  county  In  which  they  do  busi- 
ness tbe  appointment  of  an  agent  upon  whom 
process  could  be  served.  There  was  also  a 
provision  in  the  Civil  Code  of  Procedure  that 
process  against  any  incorporated  company 
could  be 'served  upon  certain  desl^^ated  offi- 
cers, or  upon  the  local  agent  representing 
sudi  company.  In  the  county  where  the  suit 
was  brought.  The  service  in  the  case  was 
had  upon  the  general  manager  of  a  forelgrn 
corporation  In  the  county  where  it  did  busi- 
ness. There  was  also  provision  for  con- 
structive service.    It  was  contended  that  no 


personal  Judgment  coald  be  rendered  upon 
such  service;  that  only  service  upon  the 
designated  agent  was  good  in  that  case  to 
warrant  a  personal  Judgment  Tbe  court 
said  of  these  three  sections  which  we  have 
referced  to:  "We  are  of  the  opinion,  how- 
ever, that  sections  348,  712,  and  713,  pro- 
viding specially  for  service  upon  foreign  cor- 
porations, were  not  Intended  to  be  exclusive, 
and  were  merely  designed  to  secure  a  special 
mode  of  service  in  case  the  corporation  liad 
ceased  to  do  business  in  the  territory,  or 
had  no  local  or  official  agent  appointed  in 
pursuance  of  section  348.  Not  only  is  the 
language  of  section  348  permissive  In  the  use 
of  tbe  words  'may  be  served'  upon  the  agent 
appointed  under  the  statute,  but  the  general 
language  of  section  704,  taken  in  connection 
with  the  general  subject  of  the  statute,  'Pro- 
cess and  Returns,'  Indicates  that  no  restric- 
tion was  intended  to  domestic  corporations, 
and  that  the  words,  'any  incorporated  com- 
pany or  Joint-stock  association,'  are  as  ap- 
plicable to  foreign  as  to  domestic  compa- 
nies." It  will  be  noticed  that  one  difficulty  in 
tliat  case  is  removed  in  this,  for  our  section 
5672  expressly  provides  for  foreign  corpora- 
tions. The  court  continues:  "If.  as  con- 
tended by  the  plaintiff  in  error,  the  remedy 
against  foreign  corporations  be  confined  to 
service  of  process  upon  such  appointed  agent, 
it  results  that,  if  the  corporation  does  not 
choose  to  file  such  appointment.  Intended 
suitors  are  confined  to  the  remedy  by  publi- 
cation provided  by  section  712,  wbicli,  under 
tbe  decisions  of  this  court  would  be  inef- 
fectual to  sustain  a  personal  Judgment" 
(Citing  authorities.)  "It  is  Incredible  that 
tbe  legislature  should  have  Intended  to  limit 
its  own  citizens  to  such  an  Insufficient  rem- 
edy, when  the  corporation  Is  actually  doing 
business  in  tbe  territory,  and  is  represented 
there  by  a  manager  or  local  agent"  Then 
the  court  called  attention  to  tbe  decision  of 
this  court  In  Association  v.  Hollum,  58  Ark. 
5S3,  28  S.  W.  420,  which  had  been  pressed 
upon  It  as  a  decision  to  the  contrary  of  this 
proposition..  But  tbe  court  placed  upon  this 
decision  the  construction  which  we  have 
placed  upon  it  in  this  opinion,  showing  that 
it  was  intended  by  this  court  to  bold  onlf 
that  service  in  one  county  upon  an  agent 
there  for  a  suit  brought  in  another  county 
is  not  good  service,  unless  the  agent  be  des- 
ignated by  the  statute  providing  that  service 
may  be  had  upon  such  designated  agent  any- 
where in  the  state.  This  decision  commends 
itself  to  our  Judgment  as  sound,  and.  being 
approved,  is  decisive  of  the  case  at  bar.  We 
do  not  decide,  however,  that  service  upon 
any  agent  of  a  foreign  corporation  in  this 
state  would  be  good.  That  question  is  not 
raised  by  the  record,  and  not  decided  herein. 
We  mean  and  hold  that,  where  "the  char- 
acter of  an  agency  of  a  foreign  corporation 
is  such  as  to  render  it  fair,  reasonable,  and 
Just  to  imply  an  authority  on  the  part  of  tbe 
agent  to  receive  service,  the  law  will  and- 
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ought  to  an-v  sncb  an  inference  and  Imply 
■neb  authority,  and  service  under  such  clr> 
vumstiinces,  and  upon  an  agent  of  that  cbar^ 
acter,  is  sutHclent."  Insurance  Co.  t.  Sprat- 
ley,  ITS  U.  S.  002,  19  Sup.  Ct.  308.  48  L.  Ed. 
B09.  Such  was  the  character  of  the  agent 
In  this  case  upon  whom  serrlce  was  had. 
The  plaintiff,  the  complaint  alleged,  "was  do- 
ing business  at  Ft.  Smith,  and  J.  A.  Siclpwith 
was  Its  only  agent."  The  court  found  this 
as  a  fact.  The  agreed  statement  of  facts  In 
the  case  shows  that  Sklpwith  managed  and 
controlled  appellant's  business  at  Ft.  Smith 
during  the  time  the  matters  complained  of 
occurred.  The  service  upon  him  as  an  agent, 
who  from  his  character  as  such  agent  was 
antbortaed  to  receive  Bervice,  was  sufficient. 
•Fndgment  affirmed. 


GIBSON  T,  TOWN  OV  SARRI80M. 

(Supreme  Court  of  Arkaasas.    June  15,  1901.) 

DOGS  —  TAXES  —  VAUDITT  —  AOBSBD  8TAT8- 
MENTS   OP  FACT. 

1.  Municipal  ordinances  Imposing  taxes  on 
dogs,  subjecting  their  owners  to  fines  for  non- 
payment thereof,  and  providing  for  the  killing 
of  nnciaimed  dogs,  are  valid  as  police  regular 
tions,  and  within  Sand.  &  H.  Dig.  {  5138,  au- 
thorizing municipal  corporations  to  prevent  the 
rnnning  at  large  of  dogs  and  injuries  and  an- 
noyances therefrom. 

2.  Ad  admission  in  an  agreed  statement  of 
facts,  on  which  a  prosecution  for  failure  to 
pay  a  dog  license  was  tried,  that  such  license 
was  a  tax  intended  for  revenne,  is  a  mere  ex- 
pression of  opinion,  not  binding  on  the  reriew- 
ujg  court. 

AppetH  from  circuit  court,  Boone  county; 
K.  G.  Mitchell,  Judge. 

Knos  Gibson  was  convicted  before  the 
mayor  of  the  town  of  Harrison  for  (ailing  to 
pay  a  dog  tax,  and  appealed  to  the  circuit 
court,  in  which  he  waa  again  convicted,  and 
appealed.    Affirmed. 

J.  W.  Story  and  B.  B.  Hudglns,  for  appel- 
lant   Crump  &  Bailey,  for  appellee. 


BATTLE,  J.  On  the  Irt  day  of  Angnst, 
IfiOO,  Knox  Gibson  waa  arrested,  ujoder  a 
warrant  Isaued  by  the  mayor  of  the  incor- 
porated toiwn  of  Harrison,  for  falling  to  pay 
a  tax  on  a  dog  own«d  by  him  for  tike  y«ar 
1900,  after  lawful  demand  (or  the  tax.  He 
was  carried  before  tbe  mayor,  tried,  con- 
victed, fined  five  dollars,  and  ordered  to  Jail, 
or  to  be  worked  on  the  streets  of  Harrison 
until  discharged  in  due  course  of  law,  in  de- 
fault of  tbe  payment  of  tbe  fine  and  costs. 
He  appealed  to  the  Boone  circuit  court, 
where  be  was  tried  by  the  court  sitting  as  a 
Jury,  convicted,  and  fined  in  the  snm  of  five 
dollars.    He  has  appealed  to  this  court. 

Hit  offense  consisted  in  a  violation  of  the 
ordinances  at  the  incorporated  town  of  Har- 
rison In  respect  to  dogs. 

On  tbe  10th  day  of  May,  18Q0,  an  ordinance 
«f  tbe  town  waa  mblished,  which  Is  as  fol- 


lows: "An  ordinance  to  tax  dogs  In  the  in' 
oorporated  town  of  Harrisoo,  Arkansas. 

"There  shall  be  collected  on  every  dog 
owned  and  kept  in  tbe  town  of  Harrison,  over 
the  age  of  six  months,  a  tax  of  one  dollar 
and  fifty  cents  per  annum;  the  year  tbera> 
for  ending  December  Slst 

"Every  person  owning  or  keeping  such 
dog  shall  apply  to  the  recorder  of  said  town, 
and  on  payment  of  tbe  sum  of  $1.50  shall 
receive  a  receipt  for  said  snm,  and  shall  be 
furnished  with  a  collar  and  a  tag  showing 
that  said  sum  has  been  paid. 

"Every  persdn  keeping  a  dog  or  dogs  sub> 
Ject  to  this  tax  In  said  town  of  Harrison, 
without  paying  such  tax,  shall  be  subject  to 
a  fine  of  not  less  than  $S.OO:  provided,  that 
BO  person  shall  incur  this  penalty  until  five 
days  after  they  have  been  notified  by  the 
town  marshal  of  their  liability  to  pay  said 
tax,  and  a  failure  thereafter  to  pay  tbe 
same." 

This  oTdinanee  was  amended  by  ordinance 
pnbllsbed  June  14,  1889,  as  follows:  "That 
where  dogs  are  found  about  premises  iii  said 
Incorporation  on  which  no  tax  has  been 
paid  as  required  by  said  ordinance,  that  it 
shall  be  tha  duty  of  tbe  marshal  of  said  la- 
corporated  town  of  Harrison  to  verbally  no- 
tify the  person  in  charge  of  the  premisas  to 
eome  forward  within  three  days  and  pay 
•aid  tax,  and  unless  said  person  charged  of 
said  premises  shall  disclaim  any  ovroership 
in  said  dog  by  himself  or  any  member  of  his 
family  when  so  notified,  or  shall  fall  for 
three  days  after  said  notification  to  pay  tax 
on  said  dog,  he  shall  be  guilty  of  a  violation 
of  this  ordinance,  and  punishable  as  provid- 
ed by  said  ofiginal  ordinance. 

"Be  It  further  ordained  that,  if  tbe  owner 
of  said  premises  or  person  in  charge  thereof 
shall  disclaim  any  interest  in  said  dog  or 
claim  thereto  by  himself  or  any  mrajber  of 
his  family  when  notified  by  said  marshal, 
then  it  shall  be  tbe  duty  of  the  marshal  to 
wuploy  some  competent  person  who  will  talie 
charge  of  said  dog  and  keep  him  in  pome 
convenient  place  in  the  town  of  HarrlsMi  for 
tbe  period  of  Zi  boars,  and  If  during  that 
time  no  person  will  pay  the  tax  on  said 
dog,  then  it  tbMll  be  the  duty  «f  the  person 
so  employed  to  kill  said  dog,  and  reaieve  bis 
carcass  beyond  the  llmltB  of  said  town. 

"Be  it  further  ordained,  that  it  shall  be 
the  duty  of  the  said  marshal  to  contract  with 
said  person  on  the  best  ana  most  reasonable 
terms  that  he  can  with  reference  to  said  im- 
pounding and  killing  said  dogs  at  not  ex- 
ceeding 60  cents  per  bead." 

Tbe  ordinance  was  further  amended  in 
June,  1900,  as  follows:  "Be  it  ordained  by 
the  town  council  of  the  Incorporated  town  ot 
Harrison,  that: 

"Section  1.  It  shall  be  the  duty  of  the  re- 
corder of  said  town  to  procure  the  proper 
number  of  tags  sad  collars  for  the  dogs  sub- 
ject to  taxation  in  said  town,'  and  that  he 
shall  furnish  tbe  same  to  sU  who  apply  w 
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•r  before  the  1st  day  of  July,  1900,  for  Boch 
tag  add  collars,,  at  and  for  the  sum  of  one 
dollar  for  each  dog  subject  to  tax  In  said 
town.  After  the  said  Ist  day  of  July  all  per- 
sons shall  be  liable  to  pay  the  full  amount 
of  tax  required  by  the  original  ordinance, 
to  wit,  $1.50  for  each  dog  subject  to  tax: 
provided,  that  where  a  dog  is  brought  Into 
town  or  becomes  of  the  age  for  which  tax  Is 
required  after  the  said  1st  day  of  July,  1900, 
he  shall  have  IS  days  after  said  dog  be- 
comes subject  to  taxation  In  which  to  pay 
the  said  $1.00,  and  falling  to  pay  In  said 
time  he  shall  be  required  to  pay  said  sum  of 
$1.G0. 

"Sec.  2.  That  the  marshal  shall,  by  and 
with  the  consent  of  the  mayor,  appoint  some 
suitable  person  to  collect  the  tax  from  those 
who  fall  to  procure  from  the  recorder  the 
tag  and  collar  aforesaid,  or  to  take  charge 
of  and  kill  or  otherwise  dispose  of  said  dog, 
for  which  he  shall  be  allowed  the  sum  of 
fifty  cents  for  each  tax  so  collected  or  each 
dog  so  killed  or  disposed  of  according  to  said 
ordinance." 

The  only  evidence  adduced  In  the  trial  of 
this  cause  in  the  circuit  court  was  the  fore-, 
going  ordinances  and  an  agreed  statement 
of  facts  as  follows: 

"Town  of  Harrison  vs.  Knox  Olbson.  It  is 
hereby  agreed  between  the  attorneys  for  the 
plaintiff  and  the  attorneys  for  the  defend- 
ant that  at  and  before  the  issuance  of  the 
warrant  of  arrest  in  this  case  by  the  mayor 
of  the  incorporated  town  that  the  said  Knox 
Olbson  owned  and  kept  in  the  limits  of  the 
town  of  Harrison  a  dog  over  six  months  of 
age;  that  be  had  failed  to  pay  the  tax  pro- 
vided for  in  the  ordinance  of  said  town;  that 
he  failed  to  pay  the  same  on  or  before  the 
Ist  day  of  July,  1900;  that  he  had  been  ver- 
bally notified  for  more  than  three  days  to 
come  forward  and  pay  the  tax  on  said  dog, 
which  he  bad  failed  and  refused  to  do. 

"It  Is  further  agreed  that  the  ordinance  is 
Intended  to  tax  for  revenue,  and  not  to  reg- 
ulate the  running  at  large  of  dogs;  that  the 
expense  of  procuring  the  collar  and  the  tag 
thereon  would  not  exceed  the  sum  of  twenty 
cents." 

There  Is  a  discrepancy  between  the  ordi- 
nances and  the  agreed  statement  of  facta.  In 
the  agreed  statement  of  facts  It  Is  stated  that 
the  ordinances  were  intended  to  tax  for  rev- 
enue, and  not  to  regulate  the  running  at 
large  of  dogs,  and  the  ordinances  show  that 
they  were  Intended  to  regulate,  and  that  the 
$1.50  or  $1  was  imposed  as  a  fee  for  the 
privilege  of  keeping  a  dog.  This  fee  was  not 
to  be  collected  as  a  tax.  If  the  owner  failed 
to  pay  it  after  demand,  he  was  subject  to  a 
fine  of  not  less  than  $5.  Upon  payment  of 
the  fee  he  was  furnished  with  a  receipt  for 
the  same,  and  a  collar  and  tag,  which  was, 
manifestly,  Intended  to  be  worn  by  the  dog. 
It  Is  made  the  duty  of  the  marshal  of  the 
town,  upon  finding  a  dog  upon  any  premises 
within  the  corporate  limits,  for  the  keeping 


of  which  no  fee  has  been  paid,  to  notify  the 
person  in  charge  of  the  premises  to  pay  the 
tax;  and  such  person,  unless  he,  for  himself 
and  every  member  of  his  family,  disclaims 
ownership  of  the  dog,  or  pays  the  fee  for 
keeping  him,  is  punishable  as  provided  by 
the  ordinances.  All  dogs  for  which  the  fees 
are  not  paid,  upon  certain  proceedings  liad, 
are  required  by  the  ordinances  to  be  killed. 
All  these  requirements  and  regulations  show 
the  object  of  the  ordinance  to  relieve  the 
town  of  the  worthless  dogs,  and  to  limit  the 
right  to  keep  dogs  to  those  which  the  owners 
find  sufficiently  useful  to  Justify  them  In 
paying  the  fee. 

These  ordinances,  so  far  as  It  la  necessary 
for  us  to  consider  them,  are  valid  as  police 
regulations.  Section  5138  of  Sandels  &  Hill's 
Digest  autborLzes  the  councils  of  all  munici- 
pal corporations  In  this  state  "to  prevent  the 
running  at  large  of  dogs,  and  Injuries  and 
annoyances  therefrom,  and  to  authorize  the 
destruction  of  the  same,  when  at  large,  con- 
trary to  any  prohibition  to  that  effect"  Un- 
der the  power  to  prevent  Injuries  and  an- 
noyances therefrom  (the  dogs),  the  town  coun- 
cil of  the  Incorporated  town  of  Harrison  had 
the  authority  to  enact  the  ordinances  in  ques- 
tion. 

Ordinances  and  statutes  of  the  g«ieral 
character  of  those  In  question  have  been  en- 
acted In  other  states,  and  have  been  general- 
ly, If  not  universally,  upheld  by  the  courts. 
In  the  state  of  Kentucky  the  charter  of  the 
city  of  Frankfort  delegated  to  its  council 
authority  to  make  by-laws  for  the  comfort 
and  security  of  Its  citizens.  A  penal  ordi- 
nance for  security  against  pestilent  dogs  not 
seeming,  on  trial,  sufficient  for  the  end,  the 
council  adopted  the  following  supplemental 
provision:  "That  all  i>ersons  owning  or  con- 
trolling dogs  within  the  city  of  Frankfort  are 
hereby  required  annually  on  the  lOtb  day  of 
April  to  apply  to  the  city  clerk  to  register, 
and  procure  a  brass  collar,  duly  stamped, 
for  each  dog,  and  pay  to  the  clerk  at  the 
time  of  registry  a  tax  of  two  dollars  for 
every  dog  so  owned  and  registered;  which 
tax  the  clerk  shall  pay  into  the  city  treasury. 
Any  x>erson  falling  to  comply  with  the  pro- 
vision of  this  ordinance  shall,  on  conviction 
before  the  police  Judge,  be  fined  the  sum  of 
five  dollars  for  each  day  of  failure  and  for 
each  dog  owned  or  controlled  by  him  not 
registered  as  aforesaid.  The  marshal  or  any 
police  officer  shall  forthwith  kill  any  dog 
found  upon  the  streets  without  such  collar  so 
procured  from  the  city  clerk." 

In  Com.  V.  Markham,  7  Bush,  486.  ttie 
court  of  appeals,  in  speaking  of  the  "tax  of 
two  dollars  for  every  dog,"  said:  "But, 
though  called  a  tax,  yet  it  is,  in  our  opinloa, 
not  a  revenue  levy  in  either  purpose  or  opera- 
tion. It  was  obviously  Intended  as  a  police 
regulation  for  reducing  the  number  of  mis- 
chievous dogs,  getting  clear  of  the  WMthless, 
and  securing  the  owners  of  the  most  valuable 
and  harmless  against  unauthorised  and  wan- 
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ton  destmctlon;  and,  thus  Interpreted,  the 
ordinance  l6  a  license  law,  two  dollars  the 
price  of  the  license  or  'tax'  for  the  privilege, 
and  the  collar  and  stamp  are  passports  for 
the  security  of  registered  dogs.  Presuming 
that  the  owners  of  worthless  or  pestilent 
dogs  would  not  pay  such  a  tax  for  such  a 
license,  the  expulsion  or  destruction  of  in- 
ferior or  dangerous  dogs,  as  well  as  protec- 
tion to  the  useful  class,  was  the  constructive 
aim  of  this  enactment  by  the  council." 
Mitchell  y.  Williams,  27  Ind.  62;  Ex  parte 
Cooper,  3  Tex.  App.  489,  30  Am.  Rep.  152. 

In  Sentell  v.  Itallroad  Co..  166  U.  S.  698, 
17  Sup.  Ct  693,  41  L.  Ed.  1169,  "a  state 
Statute  providing  that  no  dog  shall  be  en- 
titled to  the  protection  of  the  law  unless 
placed  upon  the  assessment  rolls,  and  that  in 
a  civil  action  for  liilling  a  dog  the  owner 
cannot  recover  beyond  the  value  fixed  by 
himself  in  the  last  assessment  preceding  the 
killing,"  was  held  to  be  within  the  power  of 
the  state.  Mr.  Justice  Brown,  In  spsaliing 
for  the  court,  said:  "They  [dogs]  have  no 
Intrinsic  value,— by  which  we  understand  a 
value  common  to  all  dogs  as  such,  and  inde- 
pendent of  the  particular  breed  or  individual. 
Unlike  other  domestic  animals,  they  are  use- 
ful neither  as  beasts  of  burden,  for  draught 
(except  to  a  limited  extent),  nor  for .  food. 
They  are  peculiar  in  the  fact  that  they  dlSer 
among  themselves  more  widely  than  any 
other  class  of  animals,  and  can  hardly  be 
said  to  hare  a  characteristic  common  to  the 
entire  race.  While  the  higher  breeds  rank 
among  the  noblest  representatives  of  the  ani- 
mal kingdom,  and  are  Justly  esteemed  for 
their  Intelligence,  sagacity,  fidelity,  watchful- 
ness, affection,  and,  above  all,  for  their  nat- 
ural companionship  with  man,  others  are  af- 
flicted with  such  serious  Infirmities  of  tem- 
per as  to  be  little  better  than  a  public  nui- 
sance. All  are  more  or  less  subject  to  at- 
tacks of  hydrophobic  madness.  As  It  Is  prac- 
tically impossible  by  statute  to  distinguish 
between  the  ditforent  breeds,  or  between  the 
valuable  and  the  worthless,  such  legislation 
as  has  been  enacted  upon  the  subject,  though 
nominally  including  the  whole  canine  race, 
Is  really  directed  against  the  latter  class,  and 
is  based  upon  the  theory  that  the  owner  of  a 
really  valuable  dog  will  feel  sufficient  inter- 
est in  him  to  comply  with  any  reasonable 
regulation  designed  to  distinguish  him  from 
the  common  herd.  Acting  upon  the  principle 
that  there  Is  but  a  quallSed  property  in  them, 
and  that,  while  private  interests  require  that 
the  valuable  ones  shall  be  protected,  public 
interests  demand  that  the  worthless  shall  be 
exterminated,  they  have,  from  time  immemo- 
rial, been  considered  as  holding  their  lives 
at  the  will  of  the  legislature,  and  properly 
falling  within  the  police  power  of  the  several 
states.  Laws  for  the  protection  of  domestic 
animals  are  regarded  as  having  but  a  little 
application  to  dogs  and  cats,  and,  regardless 
of  statute,  a  ferocious  dog  is  looked  upon  as 
hostis  humani  generis,  and  as  having  no  right 


to  his  life  which  man  Is  bound  to  respect" 
Again,  he  says:  "Although  dogs  are  ordinar- 
ily harmless,  they  preserve  some  of  their 
hereditary  wolfish  Instincts,  which  occasion- 
ally break  forth  in  the  destruction  of  sheep 
and  other  helpless  animals.  Others— too 
small  to  attack  these  animals— are  simply 
vicious,  noisy,  and  pestilent.  As  their  depre- 
dations are  often  committed  at  night,  it  is 
usually  impossibls  to  Identify  the  dog,  or  to 
fix  the  liability  upon  the  owner,  who,  more- 
over, is  likely  to  be  pecuniarily  irresponsible. 
In  short,  the  damages  are  usually  such  as 
are  beyond  the  reach  of  judicial  process,  and 
legislation  of  a  drastic  nature  is  necessary 
to  protect  persons  and  property  from  destruc- 
tion and  annoyance.  Such  legislation  is 
clearly  within  the  police  power  of  the  state. 
It  ordinarily  takes  the  form  of  a  license  tax, 
and  the  identification  of  the  dog  by  a  collar 
and  tag,  upon  which  the  name  of  the  owner 
is  sometimes  required  to  be  engraved;  but 
other  remedies  are  not  uncommon." 

We  have  quoted  at  length  from  opinions  In 
cases  to  show  that  the  ordinances  in  question 
are  valid  police  regulations,  and  the  reason 
why  they  should  be  treated  as  such.  But 
appellant  says  that  in  the  agreed  statement 
of  facts,  upon  which  the  issues  in  the  case 
were  tried,  the  parties  agreed  that  the  sum 
required  to  be  paid  for  the  privilege  of  keep- 
ing a  dog  was  a  tax.  That  is  true;  but  this 
statement  in  that  respect  was  manifestly  an 
expression  of  an  opinion,  and  was  not  bind- 
ing upon  the  court.  The  ordinances  show 
that  it  was  a  license  fee. 

Judgment  affirmed. 


SCJHEXDBLIi  V.  ROGAN,  General  Land  Of- 
fice Com'r. 
(Supreme  Court  of  Texas.    Jane  26.  1901.) 

PUBLIC  LANDS— PURCHASEJ-AFPIDAVIT8- 
MINERALS. 
Act  1887  for  sale  of  public  school  and 
asylum  lands,  practically  re-enacted  by  Act 
1895  (Rev.  St.  tit.  87,  c.  12),  provides,  by  article 
421Se,  for  a  classification  of  the  lands  as  agri- 
cultural, grazuiK,  or  timbered  lands;  by  article 
4218J,  for  an  amdavit  by  an  applicant  for  pur- 
chase that  the  lands  are  desired  for  a  home; 
by  article  4218k,  for  the  giving  of  patent  on 
payment  of  purchase  money  and  proof  of  occu- 
pancy for  three  years.  Act  1889  for  promoting 
the  mineral  resources  of  the  state,  re-enacted, 
in  substance,  by  Act  1895  (Rev.  St.  tit.  71), 
provides,  by  article  3498a,  that  all  public  school 
and  asylum  lands  "containing  valnable  mineral 
deposits  are  hereby  reserved  from  sale,  •  •  * 
except  as  herein  provided;"  by  article  3498b. 
that  the  school  and  asylum  lands  shall  be  ex- 
amined, and  such  tracts  as  are  apparently 
mineral-bearing  shall  be  designated  as  mineral 
lands  for  the  purpose  of  this  title;  by  article 
8498n,  that  when  application  is  made  to  buy 
lands  embraced  in  article  3498a,  except  where 
the  application  is  made  under  this  title,  appli- 
cant shall  make  oath  that  there  are  not,  to  bis 
knoT^-ledge,  any  minerals  thereon,  and  the  com- 
missioner, when  in  doubt  in  relation  to  the- 
matter,  shall  forbear  action  till  he  is  satisfied, 
and  any  sale  of  the  lands  shall  be  understood 
to   be   with   the   reservation   of   the   minerals. 
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thereon.  Beli,  that  the  provision  for  affidavit 
by  applicant  as  to  knowledge  of  minerals  and 
that  as  to  reservation  of  minerals  apply  only 
to  lands  designated  as  mineral  lands. 

Mandamus  proceeding  by  August  Schen- 
dell  against  Charles  Eogan,  commlBSioner 
of  the  general  land  office.    Writ  granted. 

Baker,  Botts,  Baker  &  liOvett,  Prank  An- 
drews, Bennett  &  Jones,  and  J.  N.  Votaw, 
for  relator.  C.  K.  Bell,  Atty.  Gen.,  and  T. 
S.  Reese,  Asst.   Atty.  Gen.,  for  respondent 

BROWN,  J.  By  original  proceeding  In 
this  court  the  relator  seeks  a  mandamus  to 
compel  the  commissioner  of  the  general  land 
office  to  issue  to  him  a  patent  to  fractional 
section  62  of  the  public  free-school  land 
situated  in  Ft.  Bend  county,  and  alleges  that 
said  land,  being  duly  surveyed,  was,  by  the 
commissioner  of  the  general  land  office,  clas- 
Bifled  as  agricultural  land,  and  valued  at 
^.60  per  acre.  The  land  was  then  placed 
upon  the  market  in  conformity  with  the  act 
of  1887  entitled  "An  act  to  provide  for  the  sale 
of  all  lands  heretofore  or  hereafter  surveyed 
and  set  apart  for  the  benefit  of  the  public  free 
school,  the  university  and  the  several  asy- 
lums, and  the  lease  of  such  lands  and  of 
the  public  lands  of  the  state,  and  to  prevent 
fhe  free  use,  occupancy,  unlawful  enclos- 
ure and  unlawful  appropriation  of  such 
lands,  and  to  prescribe  and  provide  adequate 
penalties  therefor."  The  petition  alleges  all 
the  facts  necessary  to  show  that  the  commis- 
sioner of  the  laud  office  complied  fully  with 
the  law  in  placing  ttie  land  upon  the  mar- 
ket The  petition  alleges  that  on  the  1st 
day  of  April,  1896,  William  Armstrong  set- 
tled upon  the  said  land  in  good  faith,  and 
made  application  to  the  commissioner  of 
the  land  office  for  the  purchase  of  the  same, 
fully  complying  with  all  the  requirements 
of  the  act  of  1805  entitled  "An  act  to  pro- 
vide for  the  sale  of  all  lands  heretofore  or 
hereafter  surveyed  and  set  apart  for  the 
benefit  of  the  public  free  schools  and  the  sev- 
eral asylums  and  the  lease  of  such  lands  and 
of  the  public  lands  of  the  state,  and  the  pat- 
enting of  any  part  of  the  said  lands  for  church, 
cemetery  or  school-house  sites;  and  to  prevent 
the  free  use,  occupancy,  unlawful  enclosure 
or  unlawful  appropriation  of  such  lands, 
and  to  prescribe  and  provide  adequate  pen- 
alties therefor."  It  is  alleged  that  the  com- 
missioner of  the  general  land  office  awarded 
the  land  to  the  said  William  Armstrong,  and 
that  be,  the  said  Armstrong,  continued  to 
reside  upon  the  said  land  as  an  actual  set- 
tler for  more  than  three  years,  paying  all 
of  the  interest  and  charges  accruing  thereon, 
and  within  two  years  after  the  expiration 
of  the  said  three  years  he  made  and  filed 
with  the  commissioner  of  the  general  land 
office  the  proof  necessary  to  entitle  him  to  a 
patent  for  said  land,  after  which  the  said 
William  Armstrong  sold  the  land  to  the  re- 
lator, who,  on  the  20th  day  of  May,  1001, 
In  accordance  with   the  provisions  °of  the 


said  law,  made,  executed,  and  delivered  to 
the  commissioner  of  the  general  land  office 
bis  obligation  for  the  unpaid  part  of  the 
purchase  money  upon  the  said  fractional  sec- 
tion, by  which  he  obligated  himself  to  pay 
the  said  money  In  accordance  with  the 
terms  of  the  original  contract  of  WllUam 
Armstrong,  which  said  obligation  of  the  re- 
lator was  received  and  accepted  by  the  com- 
missioner of  the  land  office,  and  was  sub- 
stituted for  the  original  obligation  of  the 
said  Armstrong.  On  May  21,  1901,  the  re- 
lator, desiring  a  patent  upon  the  said  land, 
paid  to  the  treasurer  of  the  state  of  Texas 
all  of  the  purchase  money  remaining  un- 
paid upon  the  said  fractional  section,  amount- 
ing to  $173.07,  taking  the  receipt  of  the  treas- 
urer therefor,  which  receipt  said  relator  ten- 
dered, with  the  patent  fees  prescribed  by 
law,  to  the  respondent  the  commissioner  of 
the  land  office,  and  demanded  a  patent  to 
the  said  land;  but  the  commissioner  of  the 
general  land  office  refused  to  accept  his  said 
receipt  or  the  patmt  fee  tendered,  and  re- 
fused to  issue  to  the  relator  a  patent  for  the 
said  land.  The  petition  alleges  a  compli- 
ance with  the  law  by  the  commissioner  of 
the  general  land  office  In  putting  the  land 
upon  the  market  and  by  William  Armsrtrong 
in  making  the  purchase  of  the  same,  and 
by  the  relator  in  carrying  out  the  contract 
after  the  land  was  conveyed  to  him,  but 
does  not  allege  that  William  Armstrong,  at 
the  time  he  made  his  application  for  the  pur- 
chase of  the  land,  made  "oath  that  there 
is  not  to  the  best  of  his  knowledge  and  be- 
lief, any  of  the  minerals  embraced  in  this 
title  thereon,"  nor  did  the  petition  allege  that 
the  relator  made  the  said  oath  at  the  time 
that  he  made  application  for  the  patent  to  the 
said  lands.  The  respondent  admits  all  of  the 
facts  alleged  In  the  petition  for  mandamus, 
and  relies  upon  the  proposition  that  it  was 
necessary  for  Armstrong,  in  making  the  ap- 
plication to  purchase  the  land,  and  for  the 
relator  In  making  application  for  the  title 
to  the  land,  to  make  oath  as  above  stated, 
and,  having  failed  to  do  so,  that  no  right 
accrued  to  Armstrong  or  to  the  relator. 

It  is  unnecessary  for  us  to  set '  out  th« 
minute  particulars  In  which  all  of  the  pro- 
visions of  the  statute  are  alleged  to  have 
been  complied  with.  The  constitution  and 
laws  of  the  state  of  Texas  have  divided  the 
public  domain  Into  free-school  lands,  asylum 
lands,  and  university  lands;  each  class  be- 
ing dedicated  to  a  special  purpose;  all  other 
lands  being  de.slgnated  public  lands.  In  1SS3 
the  legislature  of  the  state  undertook  to 
formulate  and  put  into  operation  a  system 
by  which  the  public  free  school,  university, 
and  asylum  lands  could  be  utilized  by  sale 
and  lease  for  the  maintenance  of  the  several 
objects  to  which  they  had  been  set  apart, 
and  enacted  a  law  entitled  "An  act  to  pro- 
vide for  the  classffication,  sale  and  lease  of 
the  lands  heretofore  or  hereafter  surveyed 
and  set  apart  for  the  benefit  of  the  com- 
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mon  school,  nnlversity,  the  lunatic,  blind, 
deaf  and  dumb  and  orphan  asylum  funds" 
(Laws  1883,  p.  85).  The  first  and  second  sec- 
tions of  the  act  read  as  follows:  "(1)  That 
all  lands  heretofore  or  hereafter  surveyed 
and  set  apart  for  the  benefit  of  the  common 
school,  university,  the  lunatic,  blind,  deaf 
and  dumb  and  orphan  asylum  funds  may  be 
sold  and  leased  as  hereinafter  provided.  (2) 
There  shall  ibe  and  Is  hereby  created  a  state 
land  board,  which  shall  be  composed  of  the 
governor,  attorney  general,  comptroller,  treas- 
urer and  commissioner  of  the  general  land 
oiSce,  who  shall  exercise  the  powers  and  per- 
form the  duties  hereinafter  prescribed." 
The  law  proceeded  to  regulate  the  manner 
In  which  the  land  board  should  classify  and 
sell  the  land,  requiring  that  all  land  "shall 
t>e  classified  as  agricultural,  pasture,  and 
timber  lands."  At  the  same  session  the  leg- 
islature passed  a  law  entitled  "An  act  to 
provide  for  the  disposition  of  the  minerals 
In  the  public  school,  university,  asylum  and 
public  lands  of  the  state  of  Texas"  (Laws 
1883,  p.  100).  The  first  section  of  the  act 
reads  as  follows:  "That  all  minerals  in  the 
public  school,  university,  asylum  and  public 
lands  of  the  state  of  Texas  be  and  the  same 
are  reserved  from  the  operation  of  the  laws 
for  the  sale  of  such  lands,  and  shall  be  used 
and  disposed  of  for  the  benefit  of  the  respec- 
tive funds  for  which  said  lands  are  now  set 
apart  as  hereinafter  prescribed."  The  sec- 
ond section  places  these  lands  under  the 
control  of  the  land  board.  In  18S7  the  20th 
legislature  enacted  a  law  under  the  following 
title:  "An  act  to  provide  for  the  sale  of 
all  lands  heretofore  or  hereafter  surveyed 
and  set  apart  for  the  benefit  of  the  public 
free  schools,  the  university  and  the  several 
asylums,  and  the  lease  of  such  lands  and  of 
the  public  lands  of  the  state,  to  prevent 
the  free  use,  occupancy,  unlawful  enclosure 
or  unlawful  appropriation  of  such  lands,  and 
to  prescribe  and  provide  adequate  penalties 
therefor"  (Laws  1887,  p.  83).  The  first  sec- 
tion of  that  act  la  in  these  words:  "That  all 
lands  heretofore  or  hereafter  surveyed  and 
set  apart  for  the  benefit  of  the  public  free 
schools,  the  university,  the  lunatic  asylum, 
the  blind  asylum,  deaf  and  dumb  asylum 
and  the  orphan  asylum,  shall  be  sold  and 
leased  under  the  provisions  of  this  act" 
The  second  section  of  the  act  gives  to  the 
commissioner  of  the  general  land  office  full 
authority  In  the  execution  and  enforcement 
of  the  law,  and  authorizes  him  to  make 
regulations,  and  provide  and  promulgate  all 
necessary  forms  for  applications  of  sale  or 
lease,  with  authority  to  call  upon  the  attor- 
ney general  to  prepare  such  forms  as  be 
may  find  necessary  in  the  execution  of  his 
-duties.  The  law  requires  the  commissioner 
to  appoint  agents  to  examine  and  classify 
the  said  lands  Into  agricultural,  pasture,  and 
timbered  lands,  and  to  place  the  value  of 
«ach  section  thereon,  making  out  and  return- 
ing retorts  and  plats  of  the  dlfTerent  BTarveyn, 


and  all  things  necessary  to  aid  In  the  sale 
of  the  land.  When  the  classification  should 
be  complete,  the  land  was  required  to  be 
placed  upon  the  market  for  sale  to  actual  set- 
tlers only,  who  were  required  to  live  upon 
the  land  for  three  consecutive  years;  and 
prescribed  that  the  application  for  purchase 
should  be  accompanied  with  the  affidavit 
of  the  purchaser,  "stating  that  be  desires 
to  purchase  the  land  for  a  home;  that  he  has, 
in  good  faith,  settled  thereon;  that  be  Is  not 
acting  in  collusion  with  others  for  the  pur- 
pose of  buying  the  land  for  any  other  person 
or  corporation,  and  that  no  other  person  or 
corporation  is  directly  or  indirectly  Interested 
In  the  purchase  save  himself."  This  law 
fully  covered  the  subject,  and  operated  to 
repeal  the  law  of  1883  which  created  the 
land  board.  In  the  year  1889  the  legislature 
amended  the  law  of  1887,  but  left  in  full 
force  the  parts  before  quoted.  At  the  same 
session  there  was  enacted  a  law  entitled 
"An  act  to  promote  the  development  of  the 
mining  resources  of  Texas,"  the  first  section 
of  which  reserved  ffom  sale,  except  as  there- 
in specified,  all  the  public  school,  university, 
asylum,  and  public  lands  containing  "valua- 
ble mineral  deposits."  Rev.  St  art  3481. 
It  was  made  the  duty  of  the  commissioner 
of  the  general  land  office,  immediately  upon 
the  passage  of  the  act,  to  have  a  map  madei, 
showing  the  location  of  all  such  lands  as 
were  then  unsold;  and  it  was  made  also  the 
duty  of  the  geological  and  mlneralogical  sur- 
vey to  examine  all  lands  as  soon  as  practica- 
ble thereafter,  and  to  designate  such  tracts 
as  are  "apparently  mineral-bearing  as  min- 
eral lands  for  the  purposes  of  this  act" 
In  1885  the  legislature  enacted  a  law  provid- 
ing for  the  sale  and  lease  of  the  free  school, 
university,  and  asylum  lands,  which  Is  enor 
braced  in  the  Revised  Statutes  as  title  87, 
c.  12,  from  which  we  quote  the  following 
articles: 

"Art  4218b.  All  lands  heretofore  or  here- 
after surveyed  and  set  apart  for  the  benefit 
of  the  public  free  schools,  the  lunatic  asylum, 
the  blind  asylum,  the  deaf  and  dumb  asylum 
and  the  orphan  asylum  shall  be  sold  and 
leased  under  the  provisions  of  this  chapter. 

"Art.  4218c.  The  commissioner  of  the  gen- 
eral land  office  is  hereby  vested  with  all  the 
power  and  authority  necessary  to  carry  Into 
effect  the  provisions  of  this  chapter,  and 
shall  have  full  charge  and  direction  of  all 
matters  pertaining  to  the  sale  and  lease  of 
said  lands,  and  their  protection  from  free 
user  and  occupancy  and  from  unlawful  en- 
closure, with  such  exceptions  and  under  such 
restricflons  as  may  be  Imposed  by  the  pro- 
visions of  this  chapter,  or  by  the  constitu- 
tion of  the  state.  He  shall,  as  soon  as  prac- 
ticable, adopt  such  regulations  not  inconsist- 
ent with  the  constitntion  or  this  chapter  as 
may  be  deemed  necessary  for  carrying  into 
effect  the  provisions  of  this  chapter,  and 
may,  from  time  to  time,  alter  or  amend  such 
regulations  so  as  to  protect  the  public  later* 
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est;  but  all  regulations  shall  be  submitted 
to  tbe  governor  for  bis  approval  before  adop- 
tion or  promulgation.  He  shall  adopt  aU 
necessary  forms  of  applications  for  sales  or 
leases  and  all  other  forms  necessary  or  prop- 
er for  the  transaction  of  the  business  Im- 
posed upon  him  by  this  chapter,  and  may, 
from  time  to  time,  call  upon  the  attorney- 
general  to  prepare  such  forms;  and  It  shall 
be  tbe  duty  of  that  ofiScer  to  furnish  the 
commissioner  of  the  general  land  office  with 
such  advice  and  legal  assistance  as  may  be 
requisite  for  the  due  execution  of  tbe  provi- 
sions of  this  chapter;  and  it  shall  be  the 
duty  of  such  commissioner  to  call  upon  the 
attorney-general  for  advice  whenever  there 
is  any  doubt  as  to  the  meaning  of  this  chap- 
ter or  any  provisions  thereof." 

Article  421Se  requires  the  commissioner  of 
the  general  land  office  from  time  to  time  to 
classify  the  lands  belonging  to  the  different 
funds  named,  "designating  the  same  as  agri- 
cultural, grazing  or  timbered  land,  according, 
to  the  facts  in  the  particular  case,  and  he 
may  prescribe  such  regiilations  in  reference 
thereto  as  he  may  deem  necessary  to  secure 
a  correct  classification." 

The  duty  of  the  commissioner  to  sell,  and 
the  terms  and  conditions  of  the  sale,  are  pre- 
scribed by  article  4218J,  as  follows:  "All 
sales  shall  be  made  by  the  commissioner  of 
the  general  land  office  or  under  his  direction, 
and  he  shall  prescribe  suitable  regulations 
whereby  all  purchasers  shall  be  required  to 
reside  upon,  as  a  home,  the  land  purchased 
by  them,  for  three  consecutive  years  next 
succeeding  the  date  of  their  purchase,  ex- 
cept when  otherwise  provided.  Such  regu- 
lations shall  require  the  purchaser  to  reside 
upon  the  land  for  three  consecutive  years 
herein  mentioned,  and  to  make  proper  proof 
of  such  residence  and  occupancy  to  the  com- 
missioner of  the  general  land  office  within 
two  years  next  after  the  expiration  of  the 
said  three  years  by  bis  affidavit,  corrobo- 
rated by  the  affidavit  of  three  disinterested 
and  credible  persons.  •  •  •  Any  person 
desiring  to  purchase  land  in  accordance  with 
the  provisions  of  this  chapter  shall  forward 
his  application  to  the  commissioner,  describ- 
ing the  land  sought  to  be  purchased,  which 
application  shall  be  accompanied  with  an  af- 
fidavit of  the  applicant,  in  effect,  that  he 
desires  to  purchase  the  land  for  a  home  and 
has  in  good  faith  settled  thereon,  except 
where  otherwise  provided  herein,  and  shall 
swear  that  he  is  not  acting  in  collusion  with 
others  for  the  purpose  of  buying  the  land 
for  any  other  person  or  corporation  and  that 
no  other  person  or  cori>oration  la  Interested 
in  the  purchase  thereof. 

"Art.  42181c.  Purchasers  shall  have  tiie  op- 
tion of  paying  the  purchase  money  for  their 
lands  in  full  at  any  time  after  they  have  oc- 
cupied the  same  for  three  consecutive  years; 
and  when  they  have  made  such  payment  In 
full,  together  with  the  proof  that  they  have 
occupied  the  land  for  three  consecutive  years, 


they  shall  receive  patents  for  tbe  same  upon 
payment  of  the  patent  fee  prescribed  by 
law." 

The  legislature,  at  Its  session  In  1895,  re- 
enacted,  in  substance,  the  act  of  1888,  which 
reserved  from  sale  lands  containing  min- 
erals, both  laws  being  embraced  in  tbe  Re- 
vised Statutes  as  title  71.  From  the  act  of 
1895,  we  quote: 

"Art  3498a.  AU  public  school,  university 
and  asylum  lands  *  •  *  containing  val- 
uable mineral  deposits  are  hereby  reserved 
from  sale  or  other  disposition  except  as  here- 
in provided,  and  are  declared  free  and  open 
to  exploration  and  purchase  under  regula- 
tions prescribed  by  law,  by  citizens  of  the 
United  States  and  those  who  have  declared 
their  Intention  to  become  such. 

"Art.  3408b.  It  shall  be  the  duty  of  the 
commissioner  of  the  general  land  office,  im- 
mediately upon  the  passage  of  this  title  [act] 
to  have  a  map  made  snowing  the  location 
of  all  public  school,  university  and  asylum 
lands  which  are  unsold  at  that  date,  and  it 
shall  be  the  duty  of  the  geological  and  min- 
cralogical  surv^  to  examine  all  such  lands 
as  soon  as  practicable  thereafter  and  to  des- 
ignate such  tracts  as  are  apparently  mineral 
bearing  as  mineral  lands  for  tbe  purposes  of 
this  title.  If  mineral  lands  are  afterwards 
claimed  to  exist,  at  other  locations  than  are 
so  designated,  they  shall  also  be  examined 
and  classified  accordingly. 

"Art.  3498c.  It  shall  be  tbe  duty  of  the 
commissioner  of  the  general  land  office  to 
unite  a  suitable  number  of  these  mineral 
locations  Into  mUiing  districts,  in  each  of 
which  shall  be  a  surveyor  who  must  either 
be  the  surveyor  of  the  district  or  county  or 
a  regularly  appointed  deputy  and  an  officer 
qualified  to  administer  oaths." 

"Art.  349Sn.  Whenever  any  application 
shall  be  made  to  buy  or  obtain  title  to  any 
lands  embraced  In  article  3498a,  except 
where  the  application  Is  made  under  this 
title,  the  applicant  shall  make  oath  that  there 
is  not,  to  the  best  of  bis  knowledge  and  be- 
lief, any  of  the  minerals  embraced  in  this 
title  thereon,  and  when  the  commissioner 
has  any  doubt  in  relation  to  the  matter,  be 
shall  forbear  action  until  he  is  satisfied. 
Any  such  sale  or  disposition  of  the  said  lands 
shall  be  understood  to  be  with  the  reserva- 
tion of  the  minerals  thereon  to  be  subject 
to  location  as  herein  provided." 

The  free  school,  university,  and  asylum 
lands  embraced  in  article  4218b  were  dis- 
tributed over  a  large  area,— in  fact,  in  al- 
most every  section  of  the  state;— and  the  law 
required  the  commissioner  to  classify  all  of 
them  as  agricultural,  pasture,  or  timbered 
lands.  No  class  as  mineral  lanus  is  recog- 
nized by  the  law,  but  such  as  had  been  cUtss- 
Ified  as  agricultural,  pasture,  or  timbered 
lands  that  should  be  found  to  be  "apparent- 
ly mineral-bearing"  were  required  to  be  des- 
ignated as  "mineral  lands."  The  state  adopt- 
ed the  policy  of  selling  these  lands  as  rap- 
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Idly  as  possible  to  actual  settlers  only,  there- 
by securing  a  population  of  Lome  owners, 
and  at  tbe  same  time  prorlding  a  present 
support  for  tbe  various  institutions  to  which 
tbe  lands  bad  been  devoted.  To  accompUsb 
tbe  purpose  of  rapid  sale,  large  powers  were 
conferred  upon  tbe  commissioner  of  the  gen- 
eral land  office,  authorizing  bim  to  make  all 
necessaiy  rules,  and  prescribe  forms  of  pro- 
cedure in  sales.  Ue  was  empowered  to  ap- 
point three  appraisers  in  each  county  to  ex- 
amine, classify,  and  appraise  each  tract; 
and,  when  satisfied  with  tbe  classification 
and  valuation,  he  should  offer  the  land  for 
sale  according  to  its  classification.  Tbe  ac- 
tion of  the  commissioner  is  not  subject  to 
revision;  and  when,  In  the  exercise  of  his 
.extensive  powers,  be  offered  tbe  land  for  sale 
classified  as  agricultural  land,  and  William 
Armstrong  purchased  it,  complying  with  the 
law,  tbe  commissioner's  acts  were  conclusive 
upon  the  state.  Steel  v.  Smelting  Co.,  106 
U.  S.  450.  1  Sup.  Ct  889,  27  L.  Ed.  226. 

Respondent  claims  that  articles  3498a  and 
3498n  reserved  from  sale  all  lands  containing 
valuable  minerals,  whether  known  or  not 
Tbe  language,  "All  public  school,  university 
and  asylum  lands  *  *  «  containing  val- 
uable mineral  deposits  are  hereby  reserved," 
etc.,  was  not  Intended  to  operate  upon  lands 
which  bad  not  been  found  to  contain  valua- 
ble mineral  deposits  and  were  not  apparent- 
ly mineral  lands.  Davis  v.  Wiebold,  139  U. 
S.  516,  11  Sup.  Ct  628,  35  L.  Ed.  238.  Tbe 
state  provided  for  tbe  classification  so  as  to 
designate  the  lands  reserved  and  oCTered  all 
for  sale  through  the  same  officers,  and  it  can- 
not be  said  that  there  was  an  intention  to 
have  a  secret  reservation  of  that  which  was 
not  known.  We  are  not  called  upon  to  de- 
cide what  would  be  tbe  efilect  of  prior  actual 
knowledge  by  the  purchaser  of  tbe  existence 
of  minerals  in  the  land.  In  the  case  last 
cited,  language  very  similar  to  that  used  In 
our  statute  was  held  to  reserve  only  such 
lands  as  were  Icnown  to  contain  minerals; 
and,  a  sale  having  been  made,  and  tbe  land 
patented,  before  It  was  known  that  there 
were  mineral  deposits  therein,  the  purchaser 
took  tbe  land  and  all  minerals  contained  in 
It  Under  our  decisions  a  sale  by  the  state 
and  compliance  by  the  purchaser  gives  a 
vested  right  In  the  land.  In  support  of  his 
contention,  respondent  claims  that  under  ar- 
ticle 3498n  Armstrong  was  required  to  file 
with  bis  application  to  purchase  an  affidavit 
to  the  effect  "tbat  there  Is  not,  to  the  best 
of  bis  knowledge  and  belief,  any  of  tbe  min- 
erals embraced  In  this  title  thereon,"  and,  he 
having  failed  to  file  It,  the  commissioner  had 
no  authority  to  award  the  land  to  him.  The 
language,  "whenever  any  application  shall 
be  made  to  buy  or  obtain  title  to  any  of  tbe 
lands  embraced  in  article  3408a,"  refers  only 
to  such  lands  as  are  reserved  by  that  article, 
which  Is  expressed  to  be  "all  public  school, 
university  and  asylum  lands  containing  valu- 
able mineral  deposits."    Lands  which  do  not 


contain  minerals  are  not  embraced  In  that 
article;  benee  the  oath  prescribed  by  tbat  ar- 
ticle does  not  apply  to  lands  classed  as  agri- 
cultural, and  not  known  to  be  mineral  lands. 
This  provision  furnishes  a  strong  support  for 
the  construction  tbat  we  have  placed  upon 
article  3408a,  because  It  Implies  that  reserved 
lands  may  be  sold  under  the  general  provi- 
sions of  the  law,  for  there  is  no  other  law 
under  which  it  could  be  bought  except  the 
title  regulating  tbe  sale  of  mineral  lands. 
For  example,  if  land  classed  as  agricultural, 
pasture,  or  timbered  has  been  marked  by 
tbe  geological  and  mineralogical  survey  as 
mineral,  and  an  actual  settler  believes  It  Is 
not  so  In  fact,  he  can  file  his  application 
under  the  general  law,  and,  In  addition, 
take  the  oath  prescribed  by  article  340Sn, 
and  thus  make  an  issue  as  to  whether  the 
land  is  within  tbe  meaning  of  the  law, 
which  the  commissioner  of  the  general  land 
olBce  Is  empowered  to  decide,  and  may  sell 
It  as  nonmineral  bearing  land.  It  Is,  how- 
ever, provided  tbat  in  such  case  the  per- 
son who  may  purchase  land  that  has  been 
once  reserved  can  only  acquire  the  title  sub- 
ject to  tbe  reservation  of  all  minerals  which 
may  be  contained  In  It  The  reservation  Is 
confined  to  such  land  as  may  be  sold  by  the 
commissioner  upon  Investigation,  and  by  no 
possible  construction  can  It  be  applied  to  all 
of  the  public  school,  university,  and  asylum 
lands.  If  there  were  a  doubt  the  specific 
terms  by  which  the  reservation  is  applied  to 
mineral  lands  would  exclude  Its  application 
to  other  lands  not  named.  "Under  the  gen- 
eral rule  of  statutory  construction,  laws  re- 
lating to  tbe  same  subject,  enacted  during 
the  same  session,  are  to  be  construed  togeth- 
er, and  are  ordinarily  to  be  taken  as  parts 
of  tbe  same  act"  Austin  y.  Railroad  Co., 
45  Tex.  266.  It  would  be  difficult  to  find  a 
case  to  which  the  rule  would  apply  with 
greater  force  than  to  this.  Tbe  subject  ot 
legislation  is  so  essentially  the  same  In  both 
acts  that  it  required  classification  to  separata 
them.  Tbe  construction  which  we  have  pla- 
ced upon  the  two  statutes,  considered  as 
parts  of  one,  gives  full  effect  to  tbe  provisions 
of  both,  and  sustains  the  acts  of  officers  per- 
formed in  the  execution  of  them.  Onr  in- 
terpretation of  the  statutes  under  discussion 
Is  supported  by  tbe  contemporaneous  con- 
struction placed  upon  them  by  the  officers 
charged  with  the  execution  of  both  laws; 
also  by  the  construction  tbe  legislature  pla- 
ced upon  those  laws  when  at  various  times  It 
has  re-enacted  them  with  the  construction  of 
the  executive  department  of  tbe  government 
Black,  Interp.  Laws,  220;  Railway  Co.  v. 
State,  81  Tex.  602,  17  S.  W.  67.  The  provi- 
sion of  the  law  regulating  the  sale  of  agri- 
cultural, pasture,  and  timbered  lands,  which 
prescribes  tbe  terms  upon  which  the  pur- 
chase may  be  made,  and  the  affidavit  neces- 
sary to  accompany  the  application,  and  the 
law  regulating  the  sale  of  such  lands  as  con- 
tained deposits  of  valuable  minerals,  havs 
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each  been  continuously  In  force  during  and 
■luce  tbe  year  1889.  Four  diSaroit  men  as 
commissioners  of  the  general  land  office,  four 
govemors,  and  four  attorneys  general  haye 
construed  those  laws  to  mean  that,  when 
the  sale  Is  made  under  the  application  for 
agricultural  lands,  which  have  been  classi- 
fied as  such,  it  carries  a  good  title  to  the 
purchaser,  and,  upon  compliance  with  the 
general  provisions,  such  purchaser  Is  entitled 
to  a  patent  granting  the  land  without  reser- 
vation. 

When  the  21st  legislature  enacted  the  law 
by  which  the  mineral  lands  were  reserved, 
the  law  of  1887,  prescribing  the  terms  for 
the  sale  of  agricultural  and  pasture  lands, 
was  in  force,  and  was  practically  the  same 
as  the  act  of  1895.  If  it  bad  been  intended 
by  the  legislature  in  enacting  the  law  for  the 
sale  of  mineral  lands  to  change  the  terms  on 
which  the  agricultural  and  pasture  lands 
might  be  purchased,  that  body  would  have  so 
expressed  it.  In  1896,  after  the  two  laws  had 
been  In  force  for  six  years,  and  bad  been 
construed  by  the  commissioner  and  other  ex- 
ecutive officers  In  the  sale  of  millions  of 
acres,  the  legislature  re-enacted  both  laws 
substantially  In  the  terms  of  the  laws  which 
had  been  construed  and  executed  by  the  ex- 
ecutive department,  thereby  adopting  the 
construction  that  the  officers  placed  upon  the 
language  used.  If  the  legislature  did  not  In- 
tend to  adopt  the  language  as  it  had  been 
construed  and  enforced,  it  would  have  chan- 
ged the  phraseology  so  as  to  express  the  in- 
tended meaning.  At  each  session  of  the  leg- 
islature since  the  passage  of  the  law  of  1889 
regulating  the  sale  of  mineral  lands,  the  gen- 
eral law  relating  to  the  sale  of  the  public 
school  lands  has  been  amended  without  mak- 
ing any  change  in  the  language  which  pre- 
scribes the  affidavit  to  be  made  by  the  pur- 
chaser of  agricultural  lands,  or  the  terms 
upon  which  the  patent  may  be  procured. 
This  would  seem  to  be  sufficient  to  establish 
the  legislative  construction  of  those  laws, 
but  the  last  legislature  emphasized  Its  un- 
derstanding of  them  to  be  In  conformity  with 
the  previous  construction  by  enacting  a  law 
providing  for  a  mineral  survey  of  all  of  tlie 
public  school,  university,  and  asylum  lands, 
dated  March  28,  1901,  in  which  It  was  de- 
clared: "Whereas,  there  is  now  no  provision 
for  a  mineral  survey  of  the  public  lands  of 
the  state,  and  as  a  result  the  mineral  value 
of  such  lands  is  not  known,  and  state  lands 
are  being  sold  without  regard  to  their  min- 
taeiA  value,  whereby  great  loss  is  resulting  to 
the  public  free  school,  asylum  and  university 
funds  of  the  state."  The  legislature  then 
understood  that  the  lands  were  being  sold 
without  any  reservation  of  mineral  rights 
thwein,  and  did  not  attempt  to  enforce  such 
reservation,  except  by  providing  for  the  'des- 
ignation of  the  lands  to  be  reserved.  On  the 
19th  day  of  April,  1901,  the  same  legislature 
enacted  another  law  regulating  the  sale  of 
"public  free  school  and  asylum  lands,"  and 


in  doing  so  prescribed  the  same  affidavit  Id 
case  of  the  purchase  of  agricultural  laud  that 
had  been  required  since  1S87.  These  facts 
can  leave  no  doubt  that  the  construction  of 
the  law  under  which  Armstrong  purchased 
the  land  in  question  has  been  maintained  by 
the  commissioner  of  the  land  office,  the  gov- 
ernor, and  attorney  general,  and  indorsed  by 
the  legislature,  down  to  the  present  time. 
The  interpretation  contended  for  by  the  re- 
spondent would  render  void  all  grants  of  the 
public  school,  university,  and  asylum  lands 
which  have  been  made  since  1889,  and,  un- 
der the  most  favorable  view,  would  convert 
those  grants  from  fee-simple,  absolute  titles 
bito  titles  subject  to  the  claim  of  the  state 
for  all  minerals  that  might  be  found  in  them. 
The  Indosures  of  those  men  who  have  set- 
tled upon  the  land  would  be  liable  to  the  In- 
trusion of  prospectors  and  speculators,  with 
the  right  to  dig  ditches,  sink  shafts,  and 
bore  wells  for  the  purpose  of  ascertaining 
whether  or  not  minerals  are  contained  that- 
In.  No  provisions  are  made  for  protecting 
the  rights  of  the  state's  vendees,  nor  rules 
regulating  the  operations  of  the  seeker  after 
jninerals,  but  the  unqualifled  right  is  given 
to  explore  the  lands  without  regard  to  the 
rights  of  others,  which  shows  that  It  was  not 
Intended  to  apply  to  lands  which  the  state 
had  sold.  It  is  Inconceivable  that  the  legis- 
lature Intended  that  such  results  should  flow 
from  the  policy  that  It  adopted,  which  at  all 
times  has  been  most  liberal  for  the  protec- 
tion of  the  actual  settler  upon  the  public  do- 
main. 

Upon  the  admitted  facts,  the  relator  Is  en- 
titled to  receive  a  patent  for  the  land  In  qnes- 
tlon,  and  it  is  ordered  that  a  writ  of  man- 
damus issue,  directed  to  Charles  Bogan,  com- 
missions of  the  general  land  office,  com- 
manding him  to  receive  the  treasurer's  re- 
ceipt and  the  patent  fee,  and  that  he  pre- 
pare and  sign  a  patent  to  relator  for  the 
land  described,  and  present  It  to  his  excel- 
lency, J.  D.  Sayers,  governor  of  Texas,  for 
his  signature.  It  Is  ordered  that  respondent 
pay  all  costs. 


CHAPPEIiL  V.  ROGAN,  Commissioner,  et  aL 
(Supreme  Court  of  Texas.    Jane  26,  1901.) 

PUBLIC   SCHOOL  LANDS  —  PASTURE   I^NDS  — 
ACTUAL  SETTLER— RIGHTS— OIL-SUB- 

BEQUENT  CLAIMANT. 
Where  public  school  land,  which  has  been 
classified  as  pasture  land,  has  been  awarded  to 
an  actual  settler,  who  has  done  everything  le- 
quired  by  law  to  obtnin  a  settlemeat,  one 
clniming  to  have  subsetiuently  discovered  ap- 
penrances  of  oil  in  sucn  land,  and  complied 
with  the  law  regulating  the  sale  of  mineral 
lauds,  is  not  entitled  to  prospect  therein  with 
a  view  to  developing  the  oil,  since  the  first 
claimant's  rights  were  free  from  any  claim  of 
the  state  for  miuerals  that  might  thereafter  be 
found  Id  the  land. 

Mandamus  by  Amasa  B.  Ghappell  against 

Charles  Hogan,  commissioner,  and  another. 
Denied. 
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h.  D.  Brooks  and  Watts  &  Aldredge,  for 
relator.  Baker,  Botts,  Baker  &  Lovett,  Fraxtk 
Andrews,  Bennett  &■  Jones,  H.  G.  King,  and 
J.  N:  Yotaw,  for  respondents. 

BBOWN,  J.  In  1885,  section  282  of  the 
public  school  land  In  Jetterson  county  had 
been  classitled  as  pasture  land,  and  apprais- 
ed at  one  dollar  per  acre,  and  J.  £.  Sparks 
made  application  to  the  coiumisiiioner  of  the 
land  office  to  purchase  the  land  as  an  actual 
settler,  complying  with  the  law  in  all  re- 
spects as  regards  the  affidavit,  the  form  of 
the  application,  and  the  payment  of  the  one- 
fortieth  part  of  the  purchase  price.  Sparks 
paid  each  Installment  of  Interest  as  it  be- 
came due,  and  continued  to  reside  upon  the 
land  as  required  by  law.  Sporlu  did  not  ac- 
company his  application  to  purchase  the 
land  with  the  oath  required  by  law  for  those 
who  seek  to  purchase  land  which  had  been 
designated  as  mineral  land.  Amasa  Chap- 
pell,  claiming  to  have  discovered  the  appear- 
ances of  oil  In  section  282,  made  the  oath 
and  performed  the  acts  necessary  under  the 
law  regulating  the  sale  of  mineral  lands, 
which' would  have  entitled  him  to  prospect 
upon  the  land  for  12  months  with  a  view  to 
developing  the  oil  that  he  supposed  to  be  in 
It.  He  presented  his  affidavit  to  the  com- 
missioner of  the  land  office,  who  refused  to 
receive  it,  and  Chapi>ell  brought  this  suit  to 
settle  his  rights  as  against  Sparks,  and  for  a 
mandamus  against  the  commissioner  of  the 
general  land  office,  requiring  that  officer  to 
receive  his  affidavit  and  perform  those  acts 
necessary  to  secure  to  Cbappell  the  right  of 
a  prospector  in  the  said  section  of  land.  It 
is  not  necessary  for  us  to  give  a  more  detail- 
ed account  of  the  facts  In  this  case.  In  the 
opinion  this  day  filed  In  the  case  of  Scbendell 
T.  Began,  63  S.  W.  1001,  we  held  that  one  who 
applies  for  the  purchase  of  lands  under  the 
circumstances  surrounding  this  case,  and  to 
whom  the  land  Is  awarded  by  the  commis- 
sioner, secures  a  right  free  from  any  claim 
of  the  state  for  minerals  that  may  be  there- 
after found  In  the  land.  That  case  fully  de- 
termines all  the  issues  between  these  parties, 
and  to  it  we  refer  for  the  reasons  for  our 
Judgment  herein.  It  Is  ordered  that  the  ap- 
plication for  writ  of  mandamus  be  refused, 
and  that  the  defendants  Rogan  and  Sparks 
recover  of  the  relator,  Chappell,  all  costs  in 
this  case,  for  which  execution  may  issue. 


BABBER  V.  GEER. 
(Supreme  Court  of  Texas.    Jane  28,  1001.) 

DEPOSITIONS— DEFECTIVE  RETURN— SUPPRES- 
SION—MARRIAGE  PROMISE— ACTION  FOR 
BREACH— INSTRUCTIONS. 
l.Rev.  St.  art.  2284,  provides  that  the  of- 
ficer taking  a  deposition  shnli  seal  it  up  in  an 
envelope,  aad  aball  write  his  name  across  the 
seal,  and  indorse  on  the  envelope  the  names  of 
the  parties  to  the  suit  and  of  the  witnesses,  and 
shall    direct  the   package   to   the   clerk   of   the 
court  or  justice  of  the  peace  from  which  the 


commission  Issned.  Held,  that  it  leqoired  tlie 
indorsements  to  be  made  on  the  outer  covering 
of  the  package  containing  tlie  deposition,  ana 
that  the  return  of  a  deposition  with  such  in- 
dorsements made  only  on  the  inside  covering 
thereof  was  not  a  substantial  compliance  there- 
with, and  hence  it  was  error  to  refuse  to  sup- 
press it. 

2.  The  petition  in  an  action  for  breach  of 
promise  of  marriage  averred  an  engagement  by 
correspondence;  that  plaintiff  came  to  defend- 
ant's home  from  another  state,  and  ttiat  on  her 
arrival  their  engagement  was  discnssed,  and 
defendant  expressed  himself  ready  to  perform 
lua  agreement,  but  from  time  to  time  post- 
poned the  marriage,  though  at  all  times  assur- 
ing her  that  he  would  soon  marry  her.  Held, 
that  it  alleged  an  agreement  made  solely  by  cor- 
respondence, and  hence  it  was  error  to  refuse 
an  instniction  against  plaintiff's  recovery  if  no 
contract  by  correspondence  was  shown. 

Certificate  of  dissent  from  court  of  civil  ap- 
peals of  Second  supreme  judicial  district. 

Action  by  Sarah  S.  B.  Geer  against  Still- 
man  Barber.  From  a  Judgment  for  plaintiff, 
defendant  appealed  to  the  conrt  of  civil  at>- 
pcals  (C3  S.  W.  934),  which  certifies  questions 
for  an  opinion. 

See  57  S.  W.  68. 

L.  B.  Allen,  A.  H.  Klfby,  and  Theodore 
liack,  for  appellant.  McCrea,  Green  &  Pon- 
der, and  M.  Dies,  for  appellee. 

BROWN,  J.  In  the  above-styled  cause  the 
honorable  court  of  civil  appeals  for  the  Sec- 
ond district  has  certified  for  our  decision  the 
following  questions,  upon  which  there  was  a 
dissent  in  that  court:  "On  this  day  came 
on  to  be  heard  the  motion  of  appellant  to 
certify  to  the  supreme  court  the  points  Of 
dissent  in  this  cause,  which  are  whether  or 
not  there  was  material  error  in  the  court's 
refusal  to  qnash  and  exclude  the  deposition 
of  Benjamin  B.  Sheldon,  and  In  refusing  to 
give  the  special  Instruction  quoted  In  the 
opinion  heretofore  filed."  The  defendant 
moved  to  quash  the  deposition  of  Benjamin 
B.  Sheldon,  and  the  facts  upon  which  the 
qnestion  must  be  determined  are  stated  in 
the  opinion  of  the  court  as  follows:  "  '(1) 
Because  the  officer  taking  said  deposition  did 
not  write  his  name  across  the  seal  of  the 
envelope  in  which  said  deposition  was  re- 
turned Into  court;  (2)  because  said  officer  did 
not  indorse  on  said  envelope  the  names  of 
the  parties  to  the  suit;  (3)  becanse  said  offi- 
cer did  not  indorse  on  said  envelope  the 
name  of  the  witness  whose  deposition  had 
been  taken,  as  required  by  law.'  Under  an 
order  of  the  court,  the  original  envelope  and 
deposition  are  sent  up  to  us  for  personal  In- 
spection, from  which  It  appears  that  the  dep- 
osition was  inclosed  in  an  envelopa,  and 
sealed,  and  the  name  of  Fred  O.  Olney  twice 
written  across  the  seal,  and  on  the  face  of 
the  envelope  was  Indorsed  the  following: 
To  the  Honorable  the  District  Court  of  Fish- 
er County,  within  and  for  the  State  of  Texas, 
A.  D.  18—:  Enclosed  is  the  d^osltlon  of 
Benjamin  B.  Sheldon,  at  South  Kingston, 
Rhode  Island,  to  be  used  In  hearing  of  a 
suit  now  pending  before  said  court  wherela 
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Mrs.  Sarab  S.  B.  Geer  is  plaintiff  and  Still- 
man  Barber  is  dafendant,  taken  at  the  re- 
quest of  said  plaintiff,  and  sealed  np  by  me. 
Fredk.  C.  Olney,  Notary  Public."  This  en- 
velope was  inclosed  in  another  one,  which 
was  sealed  up,  but  the  otUcer's  name  was  not 
written  across  the  seal.  A  receipt,  however, 
was  in  these  terms:  'Received  from  bands 
of  P.  C.  OUiey.  A.  B.  Rodman,  Asst  P.  M.' 
Also  underneath  the  above  were  the  proper 
indorsements  of  the  clerk  of  the  district  court 
of  Fisher  county,— one,  that  be  received  the 
package  from  the  postofflce  at  Roby,  Texas 
(the  county  seat  of  Fisher  county),  and  filed 
same  on  10th  day  of  September,  1900;  and 
another  that  be  had  opened  the  package  on 
the  lOtb  day  of  September,  1900,  at  the  re- 
quest of  L.  B.  Allen,  the  defendant's  at- 
torney. On  the  face  of  this  envelope,  in  the 
right-hand  upper  corner,  were  the  necessary 
postage  stamps  and  the  postmark  'Wakefield, 
B.  I.,  Sep.  6,  P.  M.,  1900.'  In  the  left-hand 
upper  comer  were:  'From  F.  0.  Olney, 
Wakefl3ld,  R.  I.'  Then  came  the  address,  as 
follows:  'D.  T.  Bullock,  Esq.,  Clerk  DIst. 
Court,  Fisher  Ca,  Roby,  Texas.'  "  That  por- 
tion of  the  record  necessary  for  the  de- 
termination of  the  second  question  Is  as  fol- 
lows: "The  second  paragraph  of  the  court's 
charge  Informed  the  Jury  that:  'In  order  to 
constitute  a  valid  and  binding  contract  of 
marriage,  there  must  be  an  offer  of  marriage 
or  promise  to  marry  by  the  one  party,  which 
offer  or  promise  must  be  made  known  to 
and  accepted  by  the  other  party.  The  offer 
of  marriage  by  the  one  party  and  its  accept- 
ance by  the  other  need  not  be  expressed  in 
any  formal  language,  either  written  or  spok- 
en. It  is  sutlicient  to  establish  a  contract  of 
marriage  if  it  be  shown  by  a  preponderance 
of  the  evidence  that  the  parties  had  mutually 
agreed  to  many  each  other.'  The  defendant 
re<iuested  the  court  to  Instruct  the  jury  as 
follows:  'Unless  yon  believe  from  the  evi- 
dence that  a  contract  of  marriage  was  made 
and  entered  into  by  and  between  plaintiff 
and  defendant  (as  a  contract  has  been  de- 
fined in  the  charge  of  the  court)  by  corre- 
spondence, as  alleged  In  plaintifTs  third 
amended  petition  herein,  you  will  find  for 
the  defendant.' "  The  allegations  of  the 
plaintiff's  petition  upon  the  subject  of  the 
contract  of  marriage  are  as  follows:  "That 
in  the  month  of  J.une,  1897,  while  she  resided 
in  the  city  of  Providence,  Rhode  Island,  and 
the  defendant  in  Texas,  she  entered  into  a 
correspondence  with  him,  which  was  contin- 
ued until  the  19th  day  of  April,  1898.  That 
during  said  time,  and  in  the  course  of  said 
correspondence,  and  in  several  of  his  letters 
to  her,  he  expressed  his  admiration,  love,  and 
affection  for  her,  and  made,  in  pursuance 
thereof,  propositions  of  marriage  to  her, 
which  were  by  her  accepted,  whereby  they 
became  engaged  to  be  married,  agreeing,  the 
defendant  on  his  part  to  marry  plaintiff,  and 
the  plaintiff  on  li?r  part  to  marry  defendant. 
That  in  pursuance  of  said  contract  and  agree- 


ment she,  at  the  special  instance  and  regoest 
of  deCendant,  and  for  the  purpose  of  carry- 
ing out  her  part  of  said  marriage  contract, 
closed  out  all  of  her  personal  effects  at  her 
home  in  Rhode  Island  at  a  great  sacrifice, 
and  on  about  the  6th  day  of  May,  1898,  start- 
ed for  Texas,  and  the  home  of  defendant, 
paying  her  own  expenses,  arriving  at  Roby, 
Texas,  on  the  13th  day  of  said  month,  wb;re 
defendant  met  her,  and  carried  her  to  his 
home.  That  it  was  agreed  and  understood 
between  them  that  they  should  be  married  so 
soon  as  she  should  reach  his  home,  or  within 
a  reasonable  time  thereafter;  and,  relying 
fully  and  implicitly  In  the  honor  and  integ- 
rity of  defendant,  and  believing  he  would  hi 
all  things  comply  with  bis  said  contract,  she 
was  induced  to  sell  out  her  personal  effects 
as  aforesaid,  make  her  said  trip  to  Texas, 
and  take  up  her  abode  at  the  residence  of 
said  defendant  That  upon  her  arrival  at 
the  residence  of  defendant,  and  on  sundry 
and  divers  times  thereafter,  she  and  defend- 
ant discussed  their  relation  to  each  other,  and 
their  matrimonial  engagement,  and  the  de- 
fendant at  all  times  expressed  much  love  and 
affection  for  her,  and  at  all  times  expressed 
himself  so  as  to  assure  her  that  be  would 
certainly  carry  into  effect  his  agreement  with 
and  would  marry  her;  but  from  time  to  time 
put  the  matter  of  their  marriage  off  to  some 
future,  time  Indellnlte,  assigning  therefttr 
some  reasons,  many  of  which  she  does  not 
now  remember,  but  at  all  times  assuring  her 
that  he  would  carry  out  their  engagement, 
and  would  marry  her  in  a  short  while.  That 
defendant  so  acted  and  kept  up  such  assur- 
ances of  marriage  with  her  until  January  24, 
1890,  at  which  time  he  told  her  be  would  not 
marry  her." 

To  the  first  question  we  answer,  the  trial 
court  erred  In  refusing  to  suppress  the  dep- 
osition of  B.  B.  Sheldon.  Article  2284,  Rev. 
St.,  prescribes  the  manner  of  taking  and  re- 
turning depositions  in  these  words:  "Upon 
the  appearance  of  the  witness,  the  officer  to 
whom  the  commission  is  directed  shall  pro- 
ceed to  take  his  answers  to  the  interroga- 
tories. The  answers  shall  be  reduced  to 
writing,  and  shall  be  signed  and  sworn  to  by 
the  witness.  The  officer  shall  certify  that 
the  answers  of  the  witness  were  signed  and 
sworn  to  by  the  witness  before  him,  and  shall 
seal  them  up  in  an  envelope,  together  with 
the  commission  and  Interrogatories  and  cross- 
interrogatories,  if  any,  and  shall  write  his 
name  across  the  seal,  and  endorse  on  the  en- 
velope the  names  of  the  parties  to  the  suit 
and  of  tin  witnesses,  and  shall  direct  the 
package  to  the  clerk  of  the  court  or  Justice 
of  the  peace  from  which  the  commission  is- 
sued." The  object  of  this  statute  is  to  have 
the  indorsements  made  upon  the  outer  cov- 
ering of  the  package  containing  the  deposi- 
tion, so  that,  when  the  clerk  of  the  court  to 
which  the  deposition  Is  returned  shall  receive 
It,  he  will  know  In  what  case  to  file  the  pa- 
pers, and  also  who  is  entitled  to   have  it 
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opened  for  ezamiuation.  Returned  in  tbe 
manner  the  deposition  waa  in  this  case,  the 
clerk  conld  not  properly  open  it  at  the  re- 
quest of  any  person,  because  it  was  impossi- 
ble for  him  to  tell  to  what  suit  In  that  court 
it  bebnged.  These  requirements  are  strictly 
statutory,  and  must  be  substantially  com- 
pUed  with. 

To  the  second  question  we  answer  that  the 
special  charge  requested  by  the  defendant 
should  bare  been  given,  because  the  allega- 
tions in  the  petition  were  of  a  contract  made 
in  writing  by  letters  passing  from  one  to  the 
other,  and  the  allegations  of  what  transpired 
after  the  defendant  in  error  came  to  Texas 
do  not  set  up  any  contract,  but  simply  allege 
the  promises  and  agreements  on  the  part  of 
the  plaintUf  In  error  to  keep  and  perform  the 
contract  entwed  Into  by  tetters. 


OGLE  ▼.   8TATB.1 
(Court  of  Oriminal  Appeals  of  Texas.    June  22, 

1901.) 
QRAND  JURY-NUMBKR    OP   MEMBERS-JURIS- 
DICTION —  DOUBLE    JEOPARDY  —  CONSTITU- 
TIONAL   PROVISIONS— WAIVER— CREDIT    FOR 
TIME  SERVED  UNDER  VOID  SENTENCE. 

1.  Under  Const,  art.  5,  {  13,  requiring  Kraod 
juries  to  be  composed  of  12  men,  a  grand  jury 
of  13  men  U  illegally  constituted,  and  an  in- 
dictment found  by  it  a  mere  nullity,  under 
which  no  juriadicuon  to  try  the  offense  cha]> 
ged  can  be  acquired. 

2.  Where  accused  was  coDvlcted  of  murder 
under  an  indictment  found  by  a  grand  jury 
composed  of  13  men,  snch  cooTiction  was  not  a 
bar  to  a  subsequent  coaviction  under  a  valid 
Indictment  for  the  same  offense,  since,  the  first 
Indictment  being  void  and  insnfficient  to  give 
the  court  jurisdiction,  there  was  no  double 
Jeopardy,  prohibited  by  Bill  of  Rights,  art.  1, 
i  14. 

3.  A  person,  indicted  by  a  grand  jury  com- 

Sosed  of  13  men,  by  consenting  to  be  tried 'un- 
er  such  void  indictment  cannot  give  the  court 
Jurisdiction,  so  that  its  judgment  will  be  a 
bar  to  a  subsequent  coaviction  under  a  valid 
indictment. 

4.  Where  appellant  was  convicted  of  murder 
under  a  void  indictment,  and,  after  serving  a 

Eart  of  a  penitentiary  sentence,  was  released  by 
abeas  corpus,  be  was  not  entitled  to  have  the 
time  served  under  the  void  conviction  deducted 
from  a  sentence  imposed  after  conviction  un- 
der a  valid  indictment. 

Appeal  from  district  court,  Hill  county; 
W.  Polndexter,  Judge. 

5.  W.  Ogle  was  convicted  of  murder,  and 
he  appeals.    Affirmed. 

Ivy  &  Scruggs.  A.  W.  Cunningham,  and 
J.  P.  Word,  for  appellant.  Wear,  Morrow  & 
Smlthdeal,  D.  Derden,  B.  Y.  Cummlngs,  C.  F. 
Greenwood,  Co.  Atty.,  and  Robt  A.  John, 
Amt.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  In  1883  appellant  was 
convicted  In  Hill  county  of  murder  in  the 
■econd  degree,  and  his  punishment  assessed 
at  89  years  In  the  penitentiary.  On  appeal 
that  Judgment  was  affirmed.    61  S.  W.  122. 

*  Bebeartng  denied  June  37,  UOl. 
83  8.W,-64 


During  our  recent  Dallas  term,  application 
was  made  in  his  behalf  for  the  writ  ol 
habeas  corpus  on  the  ground  that  the  con- 
viction was  void,  and  the  court  trying  him 
had  no  jurisdiction,  because  the  indictment 
was  presented  by  a  grand  Jury  consisting  of 
13  men.  On  the  hearing  of  the  writ,  appel- 
lant was  discharged  from  the  penalty  df  the 
former  conviction.  On  April  27,  1901,  a  new 
indictment  was  preferred  by  a  grand  jury 
of  Hill  county.  Upon  this  trial,  appellant 
was  again  convicted  of  murder  in  the  sec- 
ond degree,  and  bis  punishment  assessed  at 
five  years'  confinement  In  the  penitentiary. 
The  latter  indictment  was  In  the  usual  form, 
and  charged  murder  In  the  first  as  well  as 
the  second  degree.  Appellant  pleaded  in  bur 
of  murder  in  the  first  degree  bis  acquittal  of 
that  degree  under  the  former  Indictment, 
and  his  conviction  of  murder  in  the  second 
degree,  which  he  says  is  also  a  bar  to  a  pros- 
ecution for  murder  In  the  first  degree  in  this 
case.  He  also  pleaded  conviction  for  murder 
in  the  second  degree  In  bar  of  bis  trial  for 
that  offense  under  the  present  Indictment, 
and,  further.  If  his  second  plea  was  not  well 
taken,  then,  under  his  previous  conviction 
for  89  years  he  bad  served  something  over 
17  years  of  that  time  before  being  dischar- 
ged, and  asked,  in  case  of  bis  conviction  for 
murder  in  the  second  degree  under  this  in- 
dictment, that  be  be  allowed  that  17  years 
as  a  credit  on  whatever  punishment  the  Jury 
might  assess  in  this  case.  The  court  sus- 
tained the  demurrer  to  that  portion  of  the 
plea  which  claimed  a  credit  for  the  time 
served  in  the  penitentiary  under  the  previ- 
ous conviction.  The  state  replied  to  the 
pleas  in  bar  that  the  prior  indictment  was 
absolutely  void;  that  the  district  court  of 
Hill  county  acquired  no  jurisdiction,'  and 
therefore  the  Judgmedt  was  void. 

Appellant  relies  upon  Mlxon's  Case,  36 
Tex.  Cr.  R.  458,  34  S.  W.  290,  In  support  of 
bis  plea  of  former  acquittal  of  murder  In  the 
first  degree.  The  case  Is  not  in  point.  In 
that  case  the  question  of  Jurisdiction  was 
not  an  Issue.  The  Indictment,  though  de- 
fective on  its  face,  was  returned  by  a  legal 
grand  Jury.  The  Jurisdiction  of  the  court 
was  not  questioned.  That  case  simply  holds 
that  an  acquittal  under  an  Indictment  de- 
fective on  its  face  as  to  averments  will  sup- 
port the  plea  setting  up  that  defense  under 
the  theory  that  It  was  an  irregularity  pro- 
vided for  by  our  statute  and  bill  of  rights. 
The  particular  clause  of  the  bill  of  rights  re- 
ferred to  provides:  "•  •  •  Nor  shall  a 
person  be  again  put  upon  trial  for  the  samt" 
ofTense,  after  verdict  of  not  guilty  in  a  court 
of  competent  Jurisdiction."  Bill  <rf  Rights, 
art.  1, 1 14.  Before  a  verdict  of  not  guilty  can 
be  obtained,  there  must  be  a  court  of  com- 
petent Jurisdiction  to  try  the  case,  and  Its 
Jurisdiction  must  legally  attach  in  order  to 
authorize  a  trial.  The  Jurisdiction  in  Mlx- 
on's Case  had  attached,  but,  the  first  Indlcl- 
ment  being  defective,  a  new  trial  was  award- 
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ed.  On  the  subsequent  trial,  acquittal  'was 
pleaded  In  bar  of  tbose  degrees  of  homicide 
of  which  the  accused  was  acquitted  on  the 
first  trial.  This  was  Ignored  by  the  trial 
court,  and  on  appeal  held  error.  But  this  is 
not  the  question  here  presented.  In  that 
case  there  was  Jurisdiction.  In  this  case 
there*  was  not.  The  Mixon  Case  has  refer- 
ence to  voidable  judgments.  This  case  pre- 
sents the  issues  of  the  effect  of  a  void  Judg- 
ment,—one  rendered  by  a  court  without  Ju- 
risdiction of  the  cause  it  sought  to  try.  We 
deem  It  unnecessary  to  enter  into  a  discus- 
sion of  Judgments  or  proceedings  which  are 
voidable.  That  question  Is  not  involved 
here.  The  prior  Judgment  in  this  case  Is  not 
voidable,  but  void,  and  was  set  aside  by  this 
court  by  the  procurement  of  appellant.  Now, 
is  the  first  indictment  In  this  case  void? 
The  facts  show  it  is,  for  it  was  returned  by 
a  grand  Jury  composed  of  18  men.  If  void, 
then  its  presentment  did  not  attach  the  Ju- 
risdiction of  the  district  court  of  Hill  county. 
Ix)tt  V.  State,  18  Tox.  App.  627;  McXeese  v. 
State,  19  Tex.  App.  49;  Smith  v.  State,  19 
Xez.  App.  95;  E?:  parte  Swain,  19  Tex.  App. 
323;  Kainey  v.  State,  19  Tex.  App.  479;  Wells 
V.  State,  21  Tex.  App.  596;  Kennedy  v.  State, 
22  Tex.  App.  693,  3  S.  W.  480;  Mays  v.  State, 
30  Tex.  Cr.  R.  487,  37  S.  W.  721;  Bx  parte 
Ogle  (Dallas  term,  1901)  61  S.  W.  122.  So 
far  as  we  are  aware,  Jurisdiction  of  the 
court  trying  the  cause  is  an  essential  prereq- 
uisite where  Jeopardy  is  pleaded.  "No  mat- 
ter how  far  the  proceedings  may  go,  there 
is  no  Jeopardy,  unless  the  court  has  Jurisdic- 
tion to  try  the  offense."  17  Am.  &  Bng.  Enc. 
Law,  pp.  586,  587;  Wemyss  v.  Hopkins,  L. 
R.  10  Q.  B.  378;  Ex  parte  Lange,  18  Wall. 
163.  21  L.  Ed.  872;  TJ.  S.  v.  Ball,  163  U.  S. 
062,  16  Sup.  Ct.  1192,  41  L.  Ed.  300;  Nichol- 
son V.  State,  72  Ala.  176;  Bradley  v.  State, 
32  Ark.  722;  State  v.  Nichols,  38  Ark.  550; 
State  V.  Cheek,  25  Ark.  206;  State  v.  Ward, 
48  Ark.  36,  2  S.  W.  191,  3  Am.  St  Rep.  213; 
Harp  V.  State,  59  Ark.  113,  26  S.  W.  714. 
The  same  rule  is  laid  down  in  California, 
Colorado,  Georgia,  Illinois,  Indiana,  Iowa, 
Kentucky,  Massachusetts,  Mississippi,  Ne- 
braska, New  Hampshire,  New  Jersey,  New 
I'ork,  North  Carolina,  Rhode  Island,  Ver- 
mont, Virginia,  Washington,  and  West  Vir- 
ginia. For  collation  of  authorities  from  these 
states,  see  17  Am.  &  Eng.  Enc.  Law,  p.  687, 
note  1.  The  same  rule  obtains  in  this  state. 
Id.  "Where  the  grand  Jury  finding  the  In- 
dictment is  illegally  organized,  •  •  •  the 
indictment  is  invalid,  and  consequently  a 
trial  based  on  It  will  not  bar  a  subsequent 
prosecution  for  the  same  offense."  Id.  p. 
588;  Finley  y.  State,  61  Ala.  201;  Weston  v. 
State,  63  Ala.  155;  Brown  v.  State,  10  Ark. 
607;  Joy  v.  State,  14  Ind.  139;  Kohlheimer 
v.  State,  S9  Miss.  548.  Speaking  of  the  same 
subject,  Mr.  Bishop  says:  "When  the  grand 
Jury  Is  organized  so  imperfectly  as  not  to 
h0  a  lawful  body,  there  Is  no  valid  indict- 
luent,  therefore  no  Jeopardy."   Bisk  Cr.  Law, 


i  1021,  citing  89.  Miss.  548;  61  Ala.  201;  63 
Ala.  155.  The  .Kohlheimer  Case,  39  Miss. 
548,  is  directly  In  point  The  substance  of 
that  opinion  Is:  "Where  the  indictment  nn- 
der  which  a  party  has  been  tried  and  con- 
victed or  acquitted  is  void  on  the  face  of  the 
record,  because  of  the  illegal  organization  of 
the  grand  Jury  who  found  and  returned  it 
such  aciiuittal  or  conviction  is  not  either  by 
the  common  law  or  the  statute  of  this  state, 
a  bar  to  a  subsequent  prosecution  for  the 
same  offense.  It  is  otherwise  where  the  In- 
dictment is  merely  voidable  for  matter  de- 
hors the  record."  In  that  case  appellant  had 
been  tried  under  an  indictment  returned  by 
an  illegal  grand  Jury,  which  sought  to  charge 
murder,  but  had  been  acquitted  of  the  mur- 
der and  found  guilty  of  manslaughter.  This 
acquittal  was  set  up  in  bar  of  murder  npon 
a  second  trial  under  a  good  Indictment 
Speaking  of  the  constitutional  Inhibition  that 
no  person  for  the  same  offense  shall  be  twice 
put  in  Jeopardy  of  life  and  liberty,  the  court 
said:  "The  same  provision  is  contained  In 
the  constitution  of  the  United  States,  and 
the  constitutions  of  most  if  not  all,  the 
states;  and  the  decisions  of  the  courts  have 
constantly  recognized  the  principle,  under 
their  written  constitutions,  so  fully  estab- 
lished by  the  common  law,  that  'it  the  in- 
dictment be  so  defective  in  form  that  a  valid 
Judgment  could  not  be  pronounced  upon  it 
against  the  defendant,  he  has  not  been  In 
Jeopardy,  and,  If  acquitted,  the  acquittal 
would  be  no  bar  to  another  prosecution  for 
the  same  offense.'  LCiting  many  authori- 
ties.] It  is  further  said  by  Mr.  bishop,  up- 
on the  authority  of  many  adjuaged  cases, 
that  if  sentence  be  pronounced  upon  con- 
viction, the  defendant  will  be  protected, 
while  the  Judgment  remains  unreversed,  not 
because  he  has  ever  been  in  Jeopardy,  bnt  be- 
cause of  a  general  and  very  Important  prin- 
ciple of  law,  that  an  erroneous  final  Judg- 
ment, rendered  by  a  competent  tribunal  hav- 
ing Jurisdiction  over  the  sub ject-matter, .  Is 
voidable  only,'  etc.  But  he  further  says  in 
this  connection:  'Where  a  man  is  bronght 
before  a  tribunal  that  has  no  Jarisdictlon 
over  the  offense  with  which  be  is  charged, 
or  that  has  its  existence  by  virtue  of  an  nn- 
constltutlonal  act  of  the  legislature,  or  that 
Is  holding  a  term  of  court  unautnorised  by 
law,  or  that  for  any  other  reason  has  no  au- 
thority to  try  him,  he  is  not  in  Jeopardy, 
however  far  such  tri)>unal  may  proceed  with 
the  case.  And  in  most  and  probably  all,  of 
these  circumstances  the  final  Judgment,  when 
pronounced.  Is  not  "voidable,"  as  mentioned 
in  a  previous  section,  but  void,  so  that  his 
conviction,  unreversed,  is  no  more  a  bar  to 
another  prosecution  than  his  acquittal.' 
[That  court  cites  many  authorities  in  sup- 
port of  this  proposition.]  Mr.  Wharton,  in 
his  American  Criminal  Law  (.section  541). 
says:  'A  legal  acquittal  in  any  court  of  com- 
petent Jurisdiction,  if  the  indictment  be  good, 
will  be  sufilclent  to  preclude  any  subaeguent 
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proceedings  befora  mverj  other  court* "  The 
court  then  makes  this  geaecal  proposition: 
"It  seems  to  be  clear,  therefore,  upon  prin- 
ciple, as  well  as  authority,  that  neither  at 
common  law  nor  by  onr  constitution  will  an 
acquittal  or  conviction  (where  the  penalty 
has  not  been  inflicted)  upon  a  void  proceed- 
ing or  Indictment  operate  as  a  bar  to  a  sub- 
sequent Indictment  for  the  same  offense.  It 
cannot,  therefore,  be  said  that  the  defendant 
has  been  acquitted  of  the  crime  of  murder 
by  his  conviction  of  manslaughter  upon  an 
bidictment  which  is  pronounced  in  this  pro- 
ceeding to  be  void  because  not  found  by  a 
competent  grand  jury,  as  appears  by  this 
record,"  etc.  Kohlhelmer  v.  State,  39  Miss. 
5i8. 

Our  bill  of  rights  (article  1,  {  14)  provides: 
"No  person  for  the  same  offense  shall  be 
twice  put  in  Jeopardy  of  life  or  liberty,  nor 
shall  a  person  be  again  put  upon  trial  for 
the  same  offense  after  a  verdict  of  not  guilty 
in  a  court  of  competent  Jorisdictlon."  Ar- 
ticle 5,  S  13,  of  the  constitution  requires: 
"Grand  and  petit  Juries  In  the  district  court 
shall  be  composed  of  twelve  men."  When 
there  are  more  than  12  men,  what  effect  has 
it  upon  the  indictment  and  the  jurisdiction 
of  the  court?  As  far  back  as  Lott's  Case, 
18  Tex.  App.  627,  a  grand  Jury  composed  of 
more  than  12  members  has  been  held  illegal, 
its  acts  nullities,  and  the  indictment  prefer- 
red by  such  grand  Jury  void,  and  could  not 
form  the  basis  of  a  prosecution.  In  that 
case  we  find  the  following  language:  "We 
see  from  these  provlslMis  that  a  citizen  can 
only  be  convicted  and  punished  for  a  felony 
by  the  due  course  of  the  law  of  the  land, 
and  by  authority  of  the  indictment  of  a 
grand  Jury.  The  district  court  can  only  ac- 
quire Jurisdiction  to  hear  and  determine  a 
felony  case  by  an  indictment  of  a  grand 
Jury.  It  has  no  more  authority  to  bear  and 
determine  a  felony  case  without  an  Indict- 
ment of  a  grand  jury  thus  presented  than 
would  a  Justice  of  the  peace.  No  court  in 
this  state  has  such  jurisdiction  and  authority. 
What  constitutes  a  grand  Jury?  Our  con- 
stitution answers  the  question  plainly  and 
emphatically.  It  says,  'Grand  and  petit  ju- 
ries in  the  district  courts  shall  be  composed 
of  twelve  men,  but  nine  members  of  a  grand 
Jury  shall  be  a  quorum  to  transact  business 
and  present  bills.'  There  is  no  authority  of 
law  for  a  grand  jury  comxwsed  of  any  other 
number  of  men  than  twelve.  Thirteen  do 
not  and  cannot  constitute  a  grand  jury.  If 
thirteen  could  be  considered  a  grand  jury,  so 
could  one,  five,  fifty  or  any  other  number 
that  the  fancy  of  the  judge  organizing  the 
same  might  dictate.  With  respect  to  petit 
Juries  It  is  well  settled  that  it  must  consist 
of  the  exact  number  prescribed  by  the  con- 
stitution. In  Stell  V.  State,  14  Tex.  App.  5tf, 
it  is  said:  'The  record  must  show  that  the 
Jury  was  a  legal  one,  and  if  it  does  not  the 
error  Is  a  radical  one,  which  will  be  consid- 
ered on  appeal,  whether  properly  availed  of 


In  the  court  below  or  dot,,  because  "due 
course  of  the  law  of  the  land"  demands  a 
legal  conviction  by  a  legal  jury.'  U,  then,  & 
trial  by  jury  composed  of  fewer  or  more  than- 
12,  the  constitutional  number,  be  an  Infringe- 
ment of  the  right  of  trial  by  Jury,  and  not  a 
trial  by  due  course  of  the  law  of  the  land, 
for  the  same  reason  the  action  of  a  body  of 
men  fewer  or  more  than  12  in  number  can- 
not be  regarded  as  the  action  of  ji  grand 
jury.  Such  a  body  of  men  is  unknown  to 
the  law,  and  its  acts,  being  wholly  without 
authority  of  law,  are  absolutely  null,  and  a 
pretended  indictment  preferred  by  such  a 
body  can  have  no  legal  standing  or  effect 
whatever.  It  cannot  confer  any  jurisdiction 
of  the  case  upon  the  court,"  To  the  same 
effect  is  McNeese  v.  State,  19  Tex.  App.  49; 
Smith  V.  State,  19  Tex.  App.  95;  Ex  parte 
Swain,  19  Tex.  App.  823;  Ralney  v.  State, 
19  Tex.  App.  479.  In  Ratney's  Case  we  find 
this  language:  "This  error  does  not  appear 
to  us  to  be  a  mere  irregularity,  but  one  of 
fundamental  and  vital  impraiance,  such  as 
renders  all  proceedings,  each  and  every  step 
In  the  prosecution,  void.  •  •  •  This  ob- 
jection is  not  to  irregularity  in  forming,  or 
to  the  personnel  ot  the  grand  jury.  The  ob- 
jection that  it  was  composed  of  thirteen  men 
strikes  deei>cr.  It  denies  that  such  a  bod;^  of 
men,  under  our  constitution,  is  a  grand  jury 
at  all.  *  •  •  We  therefore  conclude  that 
the  legislature.  If  disposed,  has  no  power  to 
invest  the  courts  of  this  state  with  Jurisdic- 
tion to  try  felony  cases,  save  In  the  manner 
prescribed  io  the  constitution;  that  there  is 
no  power  in  the  legislature  to  give  jurisdic- 
tion over  felonies  in  direct  violation  of  the 
constitution,  nor  can  the  prisoner,  either  by 
mistake  or  unguardedly,  confer  jurisdiction 
on  the  courts  to  try  and  punish  for  felonies. 
He  will  not  be  permitted  to  sacrifice  his  life 
or  liberty  and  entail  Infamy  on  his  posterity; 
for  this  mighty  commonwealth  has  an  inter- 
est in  the  lives,  liberty,  and  character  of  the 
citizen.  •  •  •  To  compose  a  constitution- 
al grand  jury,  the  panel  must  be  composed  of 
twelve  persons,  neither  more  nor  less.  A 
greater  or  less  number  is  not  a  grand  Jury. 
The  number  of  persons  of  which  the  panel 
is  composed  is,  in  this  state,  a  question  of 
constitutional  law;  and  no  man  can,  by  his 
consent,  will,  carelessness,  or  Ignorance,  con- 
stitute a  grand  jury  to  convict  and  punish 
for  a  felony.  The  party  must  be  tried  upon 
an  Indictment  What  an  indictment  is.  Is  a 
matter  of  law.  It  is  the  act  of  a  grand  jury. 
What  constitutes  a  grand  jury  Is  a  matter 
of  law.  Unless  indicted  by  a  grand  Jury, 
there  is  no  jurisdiction  in  the  court  to  try 
the  defendant;  and  it  will  not  be  questioned 
that  no  man,  either  by  his  expressed  consent 
laches,  or  ignorance,  can  confer  jurisdiction 
to  try  for  a  felony.  The  citizen  cannot  be 
put  upon  his  defense  on  a  charge  of  felony,  or 
be  convicted  of  crime,  except  in  the  exact 
mode  prescribed  by  law,  and  a  fortiori  it 
prescribed  by  the  constitution."    Bee,  also. 
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WellB  y.  State,  21  Tex.  App.  596,  2  S.  W.  80e; 
Kennedy  v.  State,  22  Tex.  App.  6»3,  8  S.  W. 
480;  Ex  parte  Reynolds,  35  Tex".  Or.  R.  437, 
34  S.  W.  120.  In  the  latter  caae  It  was  said: 
"Tills  court  has  held  (and  we  see  no  reason 
for  changing  our  opinion)  that  a  body  com- 
posed of  more  than  twelve  men  is  not  a  grand 
Jury."  The  court  cites  with  approval  the  lor^ 
mer  authorities,  and  proceeds  as  follows: 
"The  district  court  In  a  felony  case  does  not 
obtain  jurisdiction  of  the  offense,  unless  by 
indictment.  There  must  first  be  the  act  of  a 
grand  Jury,  before  the  court's  jurisdiction  can 
attach  in  such  cases.  A  prosecution  for  a 
felony  wltliout  indictment  by  a  grand  jury 
is  not  due  process  of  law.  In  this  state  there 
can  be  no  indictment  unless  there  was  a 
grand  jury.  The  verdict  and  judgment  with- 
out indictment,  in  felony  cases,  are  absolute 
nullities,  and  cannot  be  the  basis  or  warrant 
for  any  commitment.  *  *  *  In  this  case 
the  court's  jnrlsdlctlon  not  having  attached, 
the  court  therefore  had  no  Jurisdiction  of  the 
subject-matter.  The  conviction  being  with- 
out due  process  of  law  and  in  violation  of 
the  plain  requirements  of  the  constitution, 
the  warrant  for  the  imprisonment  of  the  ap- 
plicant is  therefore  void,  mot  voidable  mere- 
ly." 

Th«a,  tf  these  authorities  are  c(HTect,— «nd 
we  hold  they  are,— the  Jurisdiction  of  the  dis- 
trict court  cannot  attach  in  felony  cases  un- 
til there  has  been  indictment  preferred  by  a 
grand  Jury.  The  constitution  expressly  pro- 
vides that  a  grand  Jury  shall  consist  of  12 
men,  and,  having  spc^en  thus  emphatically, 
its  mandate  must  be  obeyed,  and  no  other 
number  of  men  than  12  cam  constitute  a 
grand  Jury.  Therefore  the  act  of  more  than 
12  men  constituting  a  grand  Jury'  will  be 
utterly  void,  and  is  not  the  basis  of  jurisdic- 
tion. Without  jurisdiction  the  district  court 
cannot  act  in  fdony  cases,  any  more  than 
could  the  justice  of  the  peace  or  the  county 
court 

Looking  to  this  question  from  an  analogous 
constitutional  standpoint,  we  And  that  Judges 
are  disqualilied  under  certain  circumstances, 
—among  others,  when  they  shall  have  been 
of  counsel  in  the  case.  It  has  been  univer- 
sally held,  so  far  as  we  are  aware,  wherever 
the  record  shows  that  the  judge  who  tried 
the  case  has  been  of  counsel,  he  Is  neces- 
sarily, by  the  language  of  the  constitution, 
disqualified  and  without  authority  to  try  the 
case,  and  the  court  therefore  is  without  Juris- 
dicttom.  it  is-  held  by  an  unbroken  line  of 
authorities  that  under  such  circumstances 
the  Judgment  is  utterly  void.  Abrams  v. 
.state,  31  Tex.  Or.  R.  449.  20  8.  W.  987;  Gra- 
ham V.  State  (Austin  term,  1901)  88  S.  W. 
5o8.  In  Abrams'  Case,  supra,  we  find  this 
language:  "The  Judgment  rendered  by  the 
court  presided  over  by  a  disqualified  Judge 
is  a  nullity,  and  the  case  would  remain  un- 
disposed of  as  completely  as  if  the  Judge  had 
not  been  present  at  the  court."  And  in  con- 
cluding the  opinion  it  is  said:    "The  trial 


waa  a  mnllity,  ttie  Judgment  void,  and  the 
cause  stands  upon  the  docliet  of  the  district 
court  as  if  the  proceeding  complained  of  in 
the  record  had  not  occurred," — citing  New- 
come  V.  Light,  S8  Tex.  141,  44  Am.  Rep.  604; 
Chambers  v.  Hodges,  23  Tex.  104;  Gains  t. 
Barr,  60  Tex.  676;  Lacy  v.  Barrett  75  Mo. 
409;  Trevert  v.  Swift,  19  Nev.  400, 13  Pac. 
6;  People  v.  De  La  Guerra,  24  Cal.  73;  In  re 
White's  Estate,  37  CaL  190;  HaU  v.  Thayer, 
105  Mass.  219,  7  Am.  Rep.  513;  Converse  v. 
McArthur,  17  Barb.  410,  411;  Schoonmaker 
V.  Clearwater,  41  Barb.  200;  Reams  v. 
Kearns,  5  Cold.  217;  State  v.  Oastlebeciy,  23 
Ala.  85;  Ochus  v.  Sheldon,  12  Fla.  138; 
Strang  v.  Baih-oad  Co.,  16  Wis.  635;  Moses 
V.  Julian,  ^5  N.  H.  52,  84  Am.  Dec.  114;  Peo- 
ple v.  Board  of  Sup'rs  of  Dutchess  Co.,  1 
Hill,  54;  Edwards  v.  Russell,  21  Wend.  63. 
This  is  true  by  reason  of  the  constitutiomal 
imhibitlon  against  the  Judge  sitting  in  a  case 
In  which  he  has  been  of  counsel.  This  lan- 
guage is  not  any  stronger  than  the  guaranty 
of  the  constitution  that  no  man  shall  be 
prosecuted  for  a  felony,  except  upon  the  in- 
dictment of  a  grand  Jury.  In  People  v.  Con- 
nor. 142  N.  Y.  130.  36  N.  E.  807,  the  question 
arose  as  to  the  effect  of  a  trial  and  Judgment 
presided  over  by  a  judge  who  was  dlaqoali- 
fled  by  reason  of  his  relation  to  one  of  the 
parties  to  the  suit.  This  language  is  found: 
"The  trial  proceeded,  and  proof  of  the  rela- 
tionship of  the  Justice  on  the  former  trial  to 
the  defendant  was  made,  the  defendant's 
Identity  established,  and  all  the  proceedings 
on  the  first  trial  shown.  The  court  instruct- 
ed the  Jury  that  the  plea  of  former  conviction 
was  not  sustained  unless  there  was  in  fact 
a  lawful  trial  and  conviction;  that  if  the 
former  trial  was  before  a  court,  one  of  the 
members  of  which  was  related  to  the  defend- 
ant within  the  prohibited  degree,  then  the 
court  was  improperly  constituted  and  with- 
out Jurisdiction  in  the  case,  and  so  the  result 
would  be  a  mistrial,  and  no  bar  to  another 
trial.  The  defendant's  counsel  excepted  to 
these  instructions,  and  the  Jury  determined 
the  issue  upon  the  special  plea  in  favor  of 
the  people."  The  court  of  appeals,  passing 
upon  that  phase  of  the  case,  said:  "There 
was  no  error  in  the  charge  or  mimgs  of  the 
court  with  respect  to  the  effect  of  the  former 
trial  and  verdict  Section  46  of  the  Code 
applies  to  all  trials,  dvll  and  criminal.  The 
court  before  which  the  first  trial  was  had 
was  so  constituted  that  it  was  without  Juris- 
diction to  try  the  particular  case,  and  hence 
all  proceedings  before  it  in  the  case  were 
absolutely  void.  In  contemplation  of  law, 
there  was  no  trial  and  no  conviction.  The 
trial  and  verdict  were  such  only  in  form, 
without  the  power  or  Jurisdiction  to  give  any 
validity  or  legal  effect  whatever.  When  the 
verdict  had  been  recorded,  no  legal  result  had 
been  accomplished  that  had  the  slightest  ef- 
fect upon  the  rights  or  liberty  of  the  defend- 
ant It  could  not  be  said  that  he  was  once 
in  jeopardy,  within  the  legal  and  oonstitu- 
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ttonal  meaning  of  that  term,  since  It  Implies 
a  verdict  or  a  trial  before  acme  court  possesB- 
Ing  Jurisdiction." 

We  deem  tbe  reasoning  in  the  line  of  cases 
with  reference  to  the  disqualification  of 
Jndges  analogous  to  that  inTolyed  in  the 
adjudication  of  this  case.  Both  are  consti- 
tutional inhibitions.  Under  all  the  authori- 
ties, so  far  as  we  haye  been  able  to  ascer- 
tain, the  judgment  of  a  court  rendered  on 
an  indictment  preferred  by  an  illegal  grand 
jury,  and  a  judgment  rendered  by  a  judge 
who  is  disqualified,  are  nullities;  and  the 
reasoning  In  both  Instances  is  placed  upon 
the  same  proposition,— that  is,  the  court, 
under  such  circumstances,  has  no  jurisdic- 
tion, and,  having  no  jurisdiction,  its  judg- 
ments are  nullities.  There  has  been  noth- 
ing tried,  no  more  than  if  there  had  been 
no  court  at  all.  If  this  position  is  correct, 
and,  under  the  authorities,  it  is  unanswera- 
ble, the  presentment  of  the  first  indictment 
Into  the  district  cotirt  of  Hill  county  was  a 
nullity.  The  jurisdiction  of  that  court  did 
not  attach  by  reason  of  the  pretended  indict- 
ment. All  of  the  proceedings  had  were  nul- 
lities,—as  much  so  as  if  no  indictment  bad 
been  preferred,  and  no  court  in  session.  If 
this  is  not  correct,  it  is  by  reason  of  the 
fact  that  an  accused  party  can  confer  juris- 
diction by  consent  to  try  a  felony  without 
the  Indictment  preferred  by  a  constitntional 
grand  jury,  and,  having  consented  to  such 
jurisdiction,  he  waives  all  his  rights  that 
would  attach  otherwise.  Appellant's  plea 
of  jeopardy,  then,  can  only  be  sustained  upon 
the  theory  that  an  indictment  is  not  a  pre- 
requisite to  a  trial  and  conviction  In  a 
felony.  If  this  is  not  true,  then  consent 
can  and  does  confer  Jurtsdiction.  If  consent 
can  dispense  with  the  indictment,  it  is  by 
reason  of  this  walrer  on  the  part  of  the  ac- 
cused of  the  constitutional  provision  requir- 
ing the  presentment  of  such  indictment  by  a 
constitutional  grand  Jury.  If  he  can  do  this, 
then  his  conviction  would  be  upheld,  whether 
the  indictment  was  or  not  preferred;  and, 
having  thus  consented,  he  could  not  after- 
wards question  the  conviction  or  any  of  Its 
consequences.  The  judgment  would  not  be 
void,  and  the  writ  of  habeas  corpus  would  not 
lie  to  relieve  of  the  consequences  of  such, 
conviction.  If  by  consent  under  such  cir- 
cumstances jurisdiction  should  be  conferred, 
and  rights  waived,  then  the  long  line  of 
decisions  in  this  state  upon  this  question  are 
of  necessity  erroneous,  and  must  be  overrul- 
ed. Counsel  for  appellant  would  not  main- 
tain the  proposition  that  the  conviction  was 
not  void.  Upon  this  he  relied  in  the  writ 
of  habeas  corpus  which  discharged  him  from 
the  results  of  the  first  trial.  If  the  indict- 
ment was  not  void,  his  first  conviction  was 
not  illegal,  and  the  whole  matter  was  but 
an  irregularity.  We  are  of  opinion  that  it 
was  void,  and  that  the  Indictment  in  the  first 
case  did  not  confer  jurisdiction,  nor  did  it 
constitute  the  court  trying  him  one  of  com- 


petent jurisdiction,  within  the  meaning  of 
the  constitution.  We  are  not  discussing  the 
question  of  defective  averments  in  an  in- 
dictment, nor  informalities  or' irregularities 
attendant  upon  a  trial  where  the  Jurisdiction 
of  the  court  has  attached.  This  question 
lies  back  of  that,  because  the  court  was  not 
a  court  of  competent  Jurisdiction,  in  that  its 
jurisdiction  has  never  attached.  The  reason- 
ing in  Kx  parte  Degener,  30  Tex.  .ipp.  566, 
17  S.  W.  1111,  and  Ex  parte  Duncan  (Austin 
term,  1901)  62  S.  W.  758,  is  directly  in  point 
We  are  of  opinion  the  court  was  correct 
In  sustaining  the  demurrer  to  that  portion 
of  the  plea  which  sets  up  the  time  endured 
under  the  first  proceeding  as  a  credit  against 
the  verdict  to  be  rendered  in  this  case.  All 
the  authorities  we  have  found  bearing  on 
this  question  are  adverse  to  appellant's  con- 
tention. Partial  payments  do  not  apply  to 
Judgments  imposing  imprisonment,  nnless  by 
the  pardoning  power  in  the  commutation  of 
time.  The  question  of  serving  out  full  sen- 
tence Is  not  Involved,  and  therefore  not  dis- 
cussed.   The  Judgment  is  affirmed. 


PEARL  V.  STATE.* 

(Court  of  Orimiual  Appeals  of  Texas.    Jane  12. 

1901.) 

MURDER— INSTRUCTIONa—RBaiAIlKa  OP 
STATE'S  COUNSEL. 

1.  Remark  of  state's  counsel  to  the  jury  to 
return  a  verdict  that  will  be  approved  by  the 
good  citizens  is  not  prejudiciaL 

2.  Remark  of  state  s  counsel  cannot  be  com- 
plained of,  the  court  not  having  been  requested 
to  instruct  the  jury  to  disregard  it. 

8.  It  is  not  error  to  charge  that  the  failure  of 
defendant  to  testify  in  his  own  behalf  shall  not 
be  used  against  him. 

4.  Though  the  evidence  Is  entirely  circum- 
stantial, a  charge  on  murder  in  the  second  de- 
gree is  not  necessary,  the  evidence  showing  a 
cool,  calm,  deliberate  design  to  kill  deceased  for 
his  property. 

Appeal  from  district  court,  Oolemau  coun- 
ty; John  W.  Goodwin,  Judge. 

John  Pearl  was  convicted  of  murder,  and 
appeals.    Ai&rmed. 

Coffee  &  Scott,  for  appellant.  Bobt.  A. 
John,  Asst  Atty.  Oen.,  for  the  State. 

BROOKS,  J.  AppeUant  was  Indicted  by 
the  grand  Jury  of  Brown  county  on  Decem- 
l>er  12,  1900,  for  the  murder  of  Ed  Tusker. 
In  January,  1901,  he  was  tried  in  said  county, 
found  guilty,  the  Jury  assessing  the  death 
penalty.  On  motion  for  new  trial  being 
made,  the  same  was  granted,  and  the  venue 
of  said  case  was  changed  to  Coleman  county. 
On  February  27,  1901,  the  case  was  tried  In 
said  court,  the  Jury  finding  him  guilty  of 
murder  In  the  first  degree,  and  assessing  his 
punishment  at  death.  We  will  make  a  sub- 
stantial statement  of  the  facts  proved. 

E.  N.  Fields  testified  for  the  state  that 
he  knew  deceased  in  his  lifetime,  and  that 
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deceased'  lived  about  flye  miles  sontb  at 
Bangs  In  Brown  county.  Saw  deceased's 
body  when  it  was  taken  out  of  the  tank, 
about  half  of  a  mile  west  of  his  bouse,  on 
December  11,  1900.  Had  not  seen  deceased 
for  two  weeks  prior  to  the  time  his  body  was 
taken  out  of  the  tank.  Jesse  Perry  (city 
marshal  of  Brownwood),  Walter  Edwards 
(deputy  sheriff  of  Brown  county),  Walter  Early 
(county  attorney  of  Brown  county),  J.  H.  Mil- 
ler (ballUT  for  the  grand  Jury),  witness,  and 
others  were  at  the  tank  when  deceased's 
body  was  taken  out  of  the  same.  Deceased, 
at  the  time  of  his  death,  had  the  following 
property:  About  3  acres  of  good  millet, 
which  had  been  harvested;  15  acres  in  com, 
not  gathered;  25  acres  of  cotton,  most  of 
which  had  been  gathered;  8  grown  horses 
and  a  colt  and  wagon,  a  few  small  bogs,  and 
some  chickens.  Deceased  lived  on  a  rented 
place.  This  is  all  the  property  of  deceased, 
unless  he  had  a  little  money.  The  property. 
In  all,  was  worth  four  or  five  hundred  dol- 
lars. Witness  noticed  whet  appeared  to  be 
a  gunshot  wound  over  deceased's  right  ear,  a 
small  cnt  in  the  right  eyebrow,  a  bruise 
about  the  mouth  aud  also  lower  Up,  and  a 
scratch,  or  rubbed  place,  on  his  right  knee. 
These  were  all  the  bruises  witness  noticed. 
The  body  was  nude,  except  an  undershirt, 
that  seemed  to  be  rolled  around  bis  bead,  and 
a  stake  rope  tied  to  his  feet.  The  body  was 
taken  from  the  tank  by  means  of  a  trawl 
line.  One  of  the  hooks  caught  In  the  wire 
fastened  around  deceased,  raising  the  body  to 
the  surface  of  the  water.  There  was  fastened 
to  deceased's  bpdy  by  the  wire  a  rock  weigh- 
ing from  60  to  80  pounds.  .  Before  witness 
and  the  other  parties  began  to  drag  the  tank, 
they  noticed  a  dragged  placed  on  the  ground, 
leading  to  the  tank  from  the  direction  of  the 
bouse  in  which  deceased  had  lived,  and  going 
into  the  tank.  Witness  noticed  along  this 
drag  from  the  tank  back  to  the  house  where 
deceased  had  lived  a  small  horse  track,  shod 
all  around,  going  In  the  direction  of  this 
tank.  The  track  went  Into  the  tank  at  about 
the  place  where  the  drag  entered,  and  what 
appeared  to  be  the  same  track  came  out  on 
the  opposite  side  of  the  tank. 

J.  H.  Miller  testified  substantially  as  did 
Fields,  and  then  added  that  be  measured  the 
track  of  fbe  small  brown  mare  pony,  which 
pony  one  of  the  Barnes  boys  was  riding 
on  the  day  the  body  was  found;  and  also 
measured  the  track  along  the  drag  leading 
from  the  house  of  deceased  to  tbe  tank. 
The  track  and  the  siee  of  tbe  pony's  foot 
measured  were  the  same  size  and  shape. 
Could  not  say  the  track  was  made  by  the 
Barnes  pony. 

Edgar  Barnes  testified  that  he  knew  de- 
ceased and  defendant  Had  known  defend- 
ant five  or  six  months.  Last  saw  deceased 
alive  on  the  morning  of  tbe  6tb  of  December. 
He  and  defendant  were  picking  cotton  In 
deceased's  field.  Saw  them  about  9  or  10 
o'clock  of  the  morning  of  that  day.     Next 


saw  deceased  on  the  morning  of  the  11th  of 
December,  1900,  when  a  crowd  fished  him  ont 
of  the  tank,  about  half  of  a  mile  west  of  de- 
ceased's house.  In  his  pasture.  That  he  knew 
It  was  deceased's  body  that  was  taken  ont 
of  the  tank.  After  the  morning  of  the  5tb  of 
December  witness  next  saw  defendant  on 
December  8tb,  when  he  told  witness  he  had 
bought  deceased  out,  and  had  taken  bim  to 
Brownwood  on  the  night  of  the  6th,  and 
that  deceased  had  gone  to  Germany.  De- 
fendant stated  he  had  paid  deceased  some- 
thing like  $200  for  aU  he  had,— crop,  stock, 
wagon,  and  all.  Witness  bought  a  colt  from 
defendant  at  that  time,  and  paid  him  (10 
for  It  This  colt  had  belonged  to  deceased. 
Witness  knew  deceased's  property  wa-s  worth 
$400  or  $500.  Witness  took  a  load  of  cot- 
ton seed  to  Brownwood  for  defendant  on  the 
10th.  Defendant  also  took  a  load.  Defend- 
ant sold  both  loads  to  the  oil  mill  in  Brown- 
wood, and  got  $10  a  ton  for  the  seed.  There 
was  about  1%  tons  of  the  seed.  Witness 
knew  that  this  seed  had  belonged  to  deceas- 
ed, and  It  was  taken  out  of  deceased's  house. 
Defendant  never  made  any  further  explana- 
tion to  witness  about  deceased  having  gone 
than  as  before  stated.  Deceased  had  no 
family,  and  lived  alone,  except  when  he  bad 
some  one  with  him  at  work. 

John  Barnes  testified:  That  defendant 
was  his  brother-in-law.  Edgar  Barnes  and 
Perry  Barnes  are  witness'  brothers.  That 
he  loaned  defendant  a  little  brown  pony 
mare  about  two  or  three  weeks  before  the 
11th  of  December,  1900,  who  said  he  wanted 
to  go  to  see  his  father,  in  Kimble  county,  to 
get  some  money.  That  he  never  saw  blm 
any  more  until  after  he  was  arrested  on  fbis 
charge.  Tbe  pony  loaned  defendant  was 
shod  all  around.  Does  not  know  how  long 
it  had  been  shod.  Got  the  pony  back  from 
his  brother  on  the  morning  of  the  12th  of 
December,  1900. 

Perry  Barnes  testified  that  he  had  known 
defendant  four  or  five  months.  Edgar 
Barnes,  Wllford  Gray,  and  witness  picked 
cotton  for  deceased  last  fall,  and  worked  to- 
gether. Knew  deceased  in  his  lifetime.  This 
witness  testified  as  to  tbe  trail  or  drag,  and 
the  taking  of  the  body  from  the  tank,  sub- 
stantially as  did  the  witness  Fields.  Wit- 
ness, Wllford  Gray,  George  Barnes,  and  wit- 
ness' brother  lived  about  1*^  miles  from 
where  deceased  lived.  "On  Saturday  evening, 
December  8,  1900,  defendant  and  Hank  Wil- 
son came  over,  and  ate  supper  with  us.  De- 
fendant Edgar  Barnes,  Wllford  Gray,  and 
Hank  Wilson  left  saying  they  were  going 
to  Bangs."  On  Sunday  night  December  9th, 
Gray,  defendant  and  witness  went  to  Clear 
Creek  to  church.  On  the  way  up  there  de- 
fendant's horse  ran  under  a  limb,  and  skin- 
ned his  face,  and  defendant  bled  on  his 
shirt  Did  not  know  whether  witness  tried 
to  wipe  the  blood  off  his  shirt  or  not  Wit- 
ness hired  to  defendant  that  night  to  help 
pick  out  the  remainder  of  deceased's  cotton. 
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He  said  be  had  bought  deceased  out,  and  de- 
ceased had  gone  to  Germany.  Witness  stay- 
ed at  the  former  home  of  deceased  Sunday 
nlgbt,  and  defendant  went  to  Brownwood 
the  next  day,  and  was  locked  up.  Defend- 
ant had  the  Uttle  brown  mare  at  this  time. 

Wilford  Gray  testified  that  he  linew  de- 
ceased and  defendant  Recognized  tho  body 
of  deceased  when  it  was  taken  out  of  the 
tank  on  December  Uth.  Edgar  and  Perry 
Barnes,  defendant,  and  witness  picked  cot- 
ton for  deceased  last  fall,  but  had  not  picked 
there  for  about  a  week  before.  Deceased 
was  a  bachelor.  Defendant  aald  he  had 
bought  out  deceased,  and  paid  him  $280  for 
ererythhig  he  had,  and  that  deceased  had 
gone  to  Germany. 

Walter  Early  (county  attorney  of  Brown 
county)  testified  that  he  "was  present  the 
day  Ed  Tusker's  (deceased's)  body  was  taken 
from  the  tank.  The  house  at  which  deceased 
lived  was  a  small  box  house,  consisting  of 
one  room  and  a  shed  room.  We  fished  the 
body  of  deceased  out  of  the  tank  with  a 
trawl  line.  The  Ihie  caught  in  a  wire  around 
the  body  of  deceased,  brought  the  body  to 
the  top  of  the  water,  when  it  was  hauled 
to  the  bank,  and  taken  out.  The  body  was 
nude,  except  a  shirt  wound  around  the  head 
and  a  long  rope  tied  to  his  feet  The  arms 
were  drawn  up  over  the  head,  elbows  bent 
There  was  what  appeared  to  be  a  gunshot 
wound  above  and  behind  the  right  ear  that 
seemed  to  range  forward  and  downward. 
The  mouth  seemed  bruised,  and  Up  torn 
upward  at  the  comer  of  the  mouth;  a  small 
wound  in  the  right  eyebrow.  One  knee 
seemed  to  have  been  rubbed  or  skinned  up- 
ward, but  only  a  skin  wound;  and  the  ball 
of  one  foot  seemed  to  have  the  skin  broken, 
and  there  were  some  small  breaks  under 
some  of  the  toes."  Witness  is  not  positive 
that  the  gunshot  wound  was  behind  the 
ear,  but  that  Is  his  recollection.  The  body 
was  taken  out  of  the  tank,  and  examined, 
and  then  the  parties  went  to  the  house,  and 
found  a  lot  of  cotton  seed  banked  up  against 
the  wall,  two  trunks,  an  old  heating  stove, 
and  some  old  clothes.  In  the  old  heating 
stove  some  old  clothes  were  found,— a  shirt 
and  a  pair  of  old  overalls.  A  pistol  was 
found  in  one  of  the  trunks.  The  witness 
identified  the  pistol  shown  him  as  the  one 
found.  The  pistol  was  loaded  all  around, 
except  one  chambor,  which  appeared  to  have 
been  recently  fired.  It  was  a  38-caliber  pis- 
toL 

Will  Barber  testified  that  he  saw  defend- 
ant the  first  time  on  December  1,  1900.  He 
bought  a  rope  in  Bangs,  at  Fitzgerald  Bros., 
about  35  feet  long.  After  buying  the  rope, 
defendant  tied  a  Spanish  knot  in  one  end, 
and  witness  tied  a  Spanish  knot  in  the  oth- 
er end.  Witness  cut  the  frazzled  end  off 
the  end  he  tied,  and  left  the  frazzled  ends 
of  the  strands  of  defendant's  end.  Witness 
Identifies  a  rope  exhibited  to  him  as  about 
the  same  size,  same  kind  of  rope,  and  about 


the  same  length  as  the  one  bought  by  de- 
fendant, and  a  Spanish  knot  in  each  end  of 
the  rope,  with  the  strands  cut  off  near  the 
knot  on  one  end  and  longer  on  the  other  end. 
Could  not  say  positively  this  is  the  rope, 
but  it  looks  like  it.  Any  other  rope  off  the 
«ame  coil  or  similar  coll,  with  knots  tied 
the  same  way,  and  about  the  same  length, 
would  be  hard  to  distinguish  from  the  one 
defendant  bought  "The  last  time  I  saw  the 
rope,  defendant  was  in  Bangs,  on  December 
5th.  and  took  it  off  his  own  saddle,  and 
tied  it  on  the  saddle  of  a  boy  with  him." 
Witness  noticed  the  rope,  and  asked  defend- 
ant If  he  was  going  to  rope  something,  and 
he  replied,  ."Yes,  he  was  going  to  rope  some- 
thing that  wouldn't  get  away  either."  Did 
not  know  the  young  boy. 

Sam  Allen  testified  that  he  saw  defendant 
a  day  or  two  before  the  5th  of  December, 
when  he  bought  the  rope,  and  defendant  and 
Barber  tied  Spanish  knots  in  it  The  rope 
was  about  35  feet  long,  and  about  a  half- 
inch  rope.  He  also  states  the  rope  shown 
him  is  about  the  same  size  rope,  about  the 
same  length,  has  a  Spanish  knot  In  each 
end,  one  end  having  the  frazzled  ends  cut 
off,  the  other  not,  as  the  rope  bought  by  de- 
fendant. On  Saturday  night  December  8th, 
defendant,  Wilford  Gray,  Edgar  Barnes,  and 
Hank  Wilson  were  in  Bangs,  and  in  the 
store  of  Fitzgerald,  where  witness  was  clerk- 
ing, where  they  bought  and  drank  64  glasses 
of  cider,  and  then  bought  an  extra  gallon; 
and  at  another  store  bought  a  large  quantity 
of  fireworks.  Fitzgerald  had  a  full  coil  of 
this  rope,  and  the  other  stores  carry  about 
the  same  kind. 

Dr.  M.  M.  Scott  testified  that  he  had  been 
a  practicing  physician  for  more  than  20 
years;  that  he  was  called  to  see  a  body  taken 
out  of  a  tank  on  December  11th,  and,  after 
making  an  examination  of  the  body,  found 
a  gunshot  wound  over  the  right  ear,  which 
penetrated  the  brain,  ranged  downward,  and 
lodged  against  the  left  temple,  a  little  below 
the  eye.  It  was  made  by  a  38-callber  pistol. 
Justice  Smith  fitted  a  38-caliber  bullet  in  the 
wound,  and  It  fit  The  side  of  the  face  and 
liead  was  i>owder-burned.  The  wound  wan 
mortal,  and  sufficient  to  produce  death.  Wit- 
ness found  a  small  cut  or  incision  in  the  skiu 
over  the  right  eye.  The  mouth  wa»  bruised, 
and  perhaps  a  tooth  or  two  gone;  a  rubbed  or 
skinned  place  on  the  right  knee;  and  perhaps 
one  small  scratch  on  the  bottom  of  one  foot. 
"My  opinion  is  that  all  the  wounds  except 
the  gunshot  were  made  after  death." 

I.  B.  Smith  (Justice  of  the  peace)  testified 
that  he  held  an  Inquest  over  the  dead  body 
on  December  11th  at  the  tank.  Found  a 
gunshot  wound  about  1^  Inches  above  and 
2  inches  in  front  of  the  right  ear,  in  the 
right  temple.  The  wound  ranged  downward, 
and  to  the  front  the  ball  lodging  against  the 
bone  of  the  left  temple.  Witness  ascertained 
this  by  probing  with  a  lead  pencil.  He  also 
testifies   to  same  character   of   small  cuts 
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aad  bruises  as  do  the  other  ivitiiesses.  There 
was  a  rope  around  the  feet  of  the  body, 
put  on  by  a  running  noose,  and  then  half- 
bitched  over  that;  b«t,  being  -wet,  and  tightly 
drawn,  was  compelled  to  cut  It  to  get  it  off. 
He  Identifies  the  rope,  and  also  a  rock  and 
wire  found  on  the  body  of  deceased. 

Joel  Schrlvlner  testified:  On  December 
14th  witness  was  ai  deceased's,  and  deceased 
wanted  change  for  a  $10  bill  to  send  to 
Dangs  for  some  medicine.  Witness  snggest- 
<!d  that  defendant  might  have  the  change,  but 
deceased  said,  "No;  John  Pearl  had  no  mon- 
ey." Deceased  then  took  his  pocketbook, 
and  gave  Mr.  Mills  a  $10  bill  to  buy  some 
things  at  Bangs.  He  had  other  bills,  but 
don't  know  how  much.  Defendant  was  pres- 
ent. On  Sunday,  December  1st  or  2d,  de- 
fendant had  bis  pistol— a  small  fiTe-shooter— 
out,  cleaning  it.  A  hawk  came  by,  and  de- 
fendant tried  to  kill  the  hawk.  On  Decem- 
ber 4th,  Mr.  Mills,  who  went  to  Bangs  for 
deceased,  brought  him  a  new  lariat.  Wit- 
ness left  deceased's  on  the  4th,  and  has  not 
been  back. 

B.  A.  Fitzgerald  testified  that  defendant 
was  in  Bangs  on  December  8th,  and  said  he 
had  bought  deceased  out  for  $280,  and  de- 
ceased had  gone  to  Germany. 

Charley  Taylor  testified  that  he  knew 
deceased  and  defendant  On  November  10th, 
in  the  presence  of  defendant,  deceased  ask- 
ed witness  to  buy  him  five  cows  and  calves, 
and  that  he  had  the  money  to  pay  for 
them,  exhibiting  a  roll  of  bills.  Witness  told 
defendant  they  were  worth  from  |26  to 
$40.  Witness  does  not  know  how  much 
money  deceased  had.  Defendant  looked  at 
witness  and  winked  when  the  money  was 
exhibited. 

Will  Mclntire  stated  that  about  three  or 
four  weeks  before  deceased's  death  d^end- 
ant  was  picking  cotton  for  witness,  and  told 
witness  that  deceased  had  been  to  see  him 
about  finishing  the  picking  of  his  cotton, 
and  that  he  wanted  to  sell  him  his  crop, 
and  go  back  to  Germany.  "I  advised  him 
to  see  the  man  who  owned  the  place  de- 
ceased was  working  before  buying."  De- 
fendant said  deceased  wanted  to  sell  him 
the  present  crop,  and  get  him  and  his  wife 
to  live  with  him  the  next  year.  Defendant 
left  witness'  place  that  night 

Ous  Schnltz  testified  that  defendant  told 
him  a  short  time  before  deceased's  death 
that  deceased  wanted  to  go  back  to  Ger- 
many. 

Adolph  Oarms  testified  that  deceased  had. 
his  cotton  ginned  where  he  worked;  and  on 
December  6th  defendant  came  to  the  gin,  and 
got  a  bale  of  deceased's  cotton,  saying  de- 
ceased had  turned  it  over  to  him. 

Edgar  Bnmes  states  that  on  the  6th  of 
December  deceased  told  him,  in  defendant's 
presence,  that  he  (deceased)  had  five  bales 
of  cotton  In  Brownwood. 

Harry  Broad  testified  that  on  December 
Ittb  the  sheriff  came  lo  the  store,  and  took 


defendant  across  the  street  After  a  while 
defendant  returned,  and  witness  asked  blm 
what  was  the  matter,  and  he  said  he  did  not 
know;  it  seemed  they  thought  he  had  not 
gotten  Ed  Tusker's  property  fairly.  Witness 
asked  if  be  bad,  and  he  said  "Yea";  and 
whether  he  had  a  bill  of  sale,  and  he  said 
"Yes,"  be  had  a  writing  of  some  sort  at 
home,  showing  he  had  bought  the  property. 
He  looked  mad.  E.  J.  Broad  testified  the 
same  as  Harry  Broad,  and  further  stated  that 
defendant  said  deceased  had  gone  to  Ger- 
many, and  would  be  back  In  about  six 
months. 

M.  H.  Denman  (sherlfl)  testified  on  Decem- 
ber 10th  he  found  defendant  and  asked  him 
what  he  was  doing  with  deceased's  property, 
and  he  said  he  had  bought  It  He  said  he 
was  In  town  In  the  wagon  he  had  gotten 
from  deceased,  and  was  working  a  span  of 
horses  he  had  gotten  from  deceased,  and  that 
deceased  had  gone  to  Germany;  that  he  had 
brought  him  to  Brownwood  on  December 
6th,  and  he  had  gone  from  there  to  Ger- 
many. Having  told  defendant  about  a  simi- 
lar case,  he  seemed  excited,  and  said  this 
was  not  that  kind  of  a  case.  "About  ten 
days  afterwards  I  found  defendant's  saddle, 
and  it  had  some  mud  on  it  and  the  mark 
of  a  rope  about  the  bom  and  cantrelL  The 
horn  of  the  saddle  was  severely  marked,  as 
if  a  heavy  weight  had  been  dragged  by  it 
It  was  a  new  saddle.  The  side  of  the  sad- 
dle was  rubbed  where  a  rope  would  natu- 
rally strike  it  dragging  from  the  horn.  I 
found  an  old  quilt  in  the  yard,  about  ten 
feet  from  the  back  door  of  deceased's  resi- 
dence. There  were  two  or  three  blood  spots 
on  the  quilt,  and  a  smear  as  If  something  had 
been  dragged  off  of  the  quilt"  Witness 
found  a  box  of  fresh  meat  in  the  house,  and 
does  not  know  whether  the  blood  on  the  quilt 
was  human  blood  or  blood  of  some  animal. 

Jesse  Perry  testified  he  was  one  of  the 
searching  party  that  went  to  Clear  Cre^  on 
the  11th  of  December  to  look  for  deceased. 
"On  the  west  side  of  the  creek,  near  the 
tank,  we  noticed  a  drag  or  trail  coming  from 
the  direction  of  the  deceased's  house,  and 
leading  Into  the  tank.  We  traveled  the  drag 
back  towards  the  house  about  two  hundred 
yards.  The  ground  was  very  rocky  and 
rough  down  the  draw  over  which  the  drag 
was  made."  He  also  describes  the  finding 
of  the  body  in  the  tank,  and  the  location  of 
the  wounds,  etc.,  as  set  out  by  the  otner  wit- 
nesses. He  also  testifies  as  to  the  finding 
the  track  of  a  small  pony  along  the  drag 
leading  towards  the  tank,  and  measuring 
thereof,  as  well  as  the  shoe  on  the  little 
brown  mare  pony  one  of  the  Barnes  boys 
was  riding;  stating  they  were  of  the  same 
size  and  shape;  that  the  pony's  fooi  fit  ex- 
actly in  the  track.  He  also  testifies  as  to 
the  search  of  deceased's  house,  and  finding 
of  some  old  clothes  there,  etc.,  as  heretofore 
stated. 

E.  U.  Leach  testified  that  defendant  on  the 
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day  before  deceased's  body  was  found,  told 
witness  he  bad  bought  ont  deceased  for  1280; 
and  he  had  gone  to  Germany. 

Jack  Coggin  testified  that  he  paid  defend- 
ant for  two  loads  of- cotton  seed  on  the  10th 
day  of  December,— about  $16  or  ?17. 

Hank  Wilson  corroborates  the  other  wlt- 
.nesses  as  to  eating  supper  with  tue  Barnes- 
es, and  afterwards  going  to  Bangs,  and  drink- 
ing cider,  for  which  defendant  and  the  other 
boys  paid,  as  well  as  a  lot  of  fireworks. 

Mrs.  Bettie  Pearl  testified  for  defendant 
as  to  the  mental  condition  of  defendant; 
a8  to  having  had  spells  of  despondency  for 
sis  years,  and  would  cry  and  moan;  and  as 
to  insanity  In  his  family,  etc.  And  J.  W. 
Pearl,  defendant's  father,  and  Louis  Pearl, 
his  brother,  also  testify  as  to  mental  condi- 
tion and  sanity.  Various  witnesses  were  in- 
troduced who  testified  pro  and  con  as  to  the 
sanity  and  Insanity  of  defendant. 

Appellant  filed  bis  second  application  for 
continuance  for  want  of  the  testimony  of 
witnesses  by  whom  he  expected  to  prove 
that  be  was  Insane.  For  seyeral  of  the  wit- 
nesses, if  not  all,  appellant  shows  a  lack  of 
diligence.  Tbeir  testimony,  however,  is 
cumulative,  since  the  record  before  us  dis- 
closed that  several  witnesses  testified  to  the 
insanity  of  appellant;  and,  in  the  light  of 
the  record  before  us,  we  do  not  think  the 
testimony  of  said  witnesses  would  have  been 
probably  true  if  they  had  been  presented  and 
testified  as  appellant  insists  they  would  have 
done.  Appellant  also  sought  to  take  the 
deposition  of  a  witness,  by  whom  he  expect- 
ed to  prove  his  insanity,  but  in  his  efforts  to 
do  this  be  did  not  comply  with  the  rules. 
Johnson  v.  State,  27  Tex.  758;  Ballinger  t. 
State,  11  Tex.  App.  323. 

In  his  second  bill  of  exceptions  he  com- 
Iilalns  of  the  following  remarks  of  the  state's 
counsel:  "Return  a  verdict  in  this  case  that 
will  be  approved  by  the  good  citizens  of 
Brown  county."  The  Judge,  in  approving  the 
bill,  states  that  appellant  excepted  to  the 
remark  above  quoted,  and  that  he  immedi- 
ately instructed  the  counsel  to  keep  within 
the  record;  that  there  was  no  request  that 
ho  instruct  the  Jury  to  disregard  the  same. 
We  do  not  think  the  remark  was  calculated 
to  injure  appellant;  and,  furthermore,  no 
special  charge  being  tendered  the  court  to 
instruct  the  Jury  to  disregard  the  testimony, 
he  cannot  now  be  beard  to  complain.  Pen- 
nington y.  State  (Tex.  Cr.  App.)  48  S.  W.  607; 
Wright  T.  State,  37  Tex.  Cr.  R.  146,  38  S.  W. 
1004. 

In  bill  of  exceptions  No.  8  appellant  com- 
plains of  the  fact  that  the  court  charged  the 
Jury  that  the  failure  of  the  defendant  to  tes- 
tify in  his  own  behalf  should  not  be  used 
against  him.  We  have  held  that  It  is  not 
error  for  the  court  to  so  charge.  Fulcher  v. 
State,  28  Tex.  App.  465,  13  S.  W.  750;  Un- 
sell  v.  State  (Tex.  Cr.  App.)  46  S.  W.  902; 
Guinn  T.  State,  39  Tex.  Cr.  B.  257,  46  &  W. 
694. 


The  last  bill  of  exceptions  complains  that 
the  court  erred  in  failing  to  charge  on  mur- 
der in  the  second  degree.  We  have  copied 
almost  in  detail  the  evidence  in  this  case,  in 
order  to  properly  present  appellant's  conten- 
tion on  this  bill.  Appellant  cites  Bennett  v. 
State,  88  Tez.  Or.  R.  650,  48  S.  W.  61,  as  sup- 
porting bis  contention.  It  was  there  held 
that  where  the  evidence  of  the  killing  is 
purely  circumstantial,  and  there  Is  an  ab- 
sence of  proof  snowing  the  design  with 
which  the  act  was  conceived  or  executed, 
the  law  of  murder  In  the  second  degree 
should  be  given  in  charge.  In  support  of 
the  Bennett  Case,  the  court  cites  Lancaster  ▼. 
State  (Tex.  Cr.  App.)  31  S.  W.  615,  which  case 
appears  to  be  predicated  upon  Jones  v.  State, 
29  Tex.  App.  338,  15  S.  W.  403.  In  the  last- 
named  case  the  evidence,  while  circumstan- 
tial, shows  that  appellant  bad  evidently  had 
a  struggle  with  deceased;  and  there  were  in- 
juries on  the  hand  of  appellant,  and  other 
circumstances,  going  to  present  the  issue  of 
murder  in  the  second  degree  and  manslaugh- 
ter. We  do  not  understand  the  Jones  Case 
intended  to  lay  down  the  broad  proposition, 
as  contended  by  appellant,  that  In  all  cases 
of  circumstantial  evidence  the  court  should 
charge  on  murder  In  the  second  degree.  The 
probative  force  of  circumstantial  evidence  is 
often  as  strong  as  positive,  and  the  sheer 
fact  that  the  evidence  is  circumstantial 
would  not  of  Itself  require  the  trial  court  to 
charge  on  murder  in  the  second  degree.  If 
the  circumstances  are  such  as  to  present  the 
issue  of  murder  in  the  second  degree,  then, 
of  course,  the  court  must  charge  the  law 
applicable  to  the  facts  of  the  case,  as  re- 
quired by  the  statute.  He  must  do  this  if 
the  evidence  Is  positive.  There  is  no  legal 
requirement  in  one  character  of  evidence 
that  does  not  exist  In  the  other.  Hence  we 
conclude  that  any  expressions  in  the  Ben- 
nett and  Lancaster  Cases,  supra,  indicative 
of  an  imperative  duty  on  the  part  of  the 
trial  court  to  charge  murder  in  the  second 
degree,  by  sheer  force  of  the  fact  that  the 
evidence  is  circumstantial,  were  not  so  in- 
tended. There  are  many  cases  of  circum- 
stantial evidence  decided  by  this  court  hold- 
ing the  very  converse  of  appellant's  conten- 
tion. Among  others,  we  recall  Chapman  v. 
State,  34  Tex.  Cr.  R.  28,  28  S.  W.  811.  and 
Thomas  v.  State,  33  Tex.  Cr.  R.  608,  28  S.  W. 
534.  In  these  cases  we  held  that  the  evi- 
dence showed  that  deliberate,  cool  design,  al- 
though circumstantial,  evidencing  murder  in 
the  first  degree  tor  the  purpose  of  robbery, 
and  that  the  same  excluded  any  necessity 
of  a  charge  on  murder  in  the  second  degree. 
So  we  hold  in  this  case.  The  evidence  not 
only  shows  that  appellant  was  sane,  but 
shows  a  cool,  calm,  deliberate  design  to  mur- 
der deceased  for  the  paltry  sum  of  four  or 
five  hundred  dollars  in  property.  It  shows 
a  fiendish  disregard  of  the  instincts  of  hu- 
manity, in  that  appellant  stripped  bis  body 
entirely  of  all  clothing,  tied  a  rock  with  a 
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wire  aronnd  the  game,  hitched  a  horse  to 
the  body,  and  dragged  the  same  Into  a  tank, 
and  there  permitted  It  to  sink,  with  the 
heavy  rock  attached.  Subsequent  to  this, 
appellant  Is  seen  to  take  possession  of  and 
sell  various  articles  belonging  to  appellant, 
—such  as  bis  cotton  and  cotton  seed,— and 
persisted  In  stating  that  deceased  bad  gone 
,  to  Germany.  Without  reviewing  all  the  evi- 
dence copied  above,  we  are  of  opinion  that 
the  same  does  not  present  the  law  of  mur- 
der In  tue  second  degree,  but  absolutely  pre- 
cludes anything  except  murder  in  the  first 
degree  on  the  part  of  appellant.  The  Jury 
have  seen  fit  to  inflict  upon  him  the  death 
penalty,  and  we  do  not  feel  disposed  to  dis- 
turb their  finding.  The  evidence  being  am- 
ple, the  judgment  is  afllrmed. 


BOCHA  T.  8TATBH 

(Cioart  of  Criminal  Appeals  of  Texas.    June  6, 
1901.) 

murder— indictment— trialr-juk0r8—bvi- 
dence:-harmlbss  error. 

1.  Even  if  the  words  "and  murder"  in  an 
indictment  charging  that  "defendant  did  un- 
lawfully kill  and  murder"  are  surplusage,  their 
iosertioD  does  not  invalidate  it. 

2.  Use  of  the  words  "of  his  malice  afore- 
thought," instead  of  "with  malice  afore- 
thought," in  an  Indictment  for  murder,  is  suffi- 
cient. 

3.  Code  Or.  Proc.  art.  707,  provides  that, 
where  two  are  separately  indicted  for  an  of- 
fense growing  out  of  the  same  transaction, 
either  may  make  affidavit  that  the  evidence  of 
the  other  is  material  for  his  defense,  and  that 
he  does  not  believe  the  evidence  sufficient  to 
convict  the  other,  and  such  other  shall  be  first 
tried;  but,  if  both  make  such  affidavit,  and 
cannot  agree  as  to  the  order  of  trial,  the  judge 
shall  direct  such  order.  Beld,  that  the  one 
whose  case  is  first  on  the  docket  is  properly 
tried  first,  though  he  makes  such  affidavit,  the 
other  making  affidavit  that  her  testimony  is 
not  material  for  his  defense,  and  asking  that 
his  trial  be  first. 

4.  It  is  not  ground  for  reversal  that  defend- 
ant is  required  to  use  a  peremptory  challenge 
on  the  erroneous  overruling  of  a  challenge  for 
cause,  where  no  objectionable  juror  was  there- 
after forced  on  him. 

6.  I>efendant  having  confessed  he  killed  de- 
ceased in  his  house  at  the  instigation  of  his 
wife,  and  afterwards  took  his  body  to  the  side- 
walk, and  the  case  being  otherwise  dependent 
on  circumstantial  evidence,  evidence  that  de- 
ceased's house  was  found  on  fire  early  in  the 
morning  after  the  killing,  all  the  doors  being 
locked,  the  gate  fastened  with  wire,  so  that  it 
had  to  be  broken,  and  oil  on  the  floor,  is  ad- 
missible, though  defendant  is  not  shown  to 
have  set  the  fire. 

6.  Error  of  the  court  in  commenting  on  the 
evidence  in  refusing  a  new  trial,  contrary  to 
prohibition  of  Code  Cr.  Proc  art  822,  is  not 
ground  for  reversal. 

7.  The  evidence  properly  authorizes  a  con- 
viction if  defendant  killed  deceased  with  an 
ax  handle  or  an  ax,  the  killing  with  such  in- 
struments being  charged  in  the  indictment,  de- 
fendant's confession  showing  he  did  the  killing 
with  a  stick  trimmed  down  to  be  inserted  in  an 

'  Rehaaring  denied  June  B,  UOl. 


ax,  and  other  testimony  showing  that  some  of 
the  wounds  were  made  by  a  aharp  inatmment, 
and  some  with  a  blunt  instrument. 

Appeal  from  district  court,  Bexar  county; 
John  H.  Clark,  Judge. 

Juan  Rocha  was  convicted  of  murder,  and 
appeals.    Affirmed. 

Samuel  Belden,  Jr.,  M.  S.  Ballam,  M.  W. 
Davis,  and  W.  D.  Blrod,  for  appellant. 
Robt  A.  John.  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON.  P.  J.  Appellant  was  convict- 
ed of  murder  in  the  first  degree,  and  his 
punishment  assessed  at  death. 

Motion  was  made  to  quash  the  second 
and  third  counts  of  the  indictment,  because 
each  alleged  the  act  was  done  "of  his  malice 
aforethought,"  Instead  of  "with  malice  afore- 
thought"; and  because  said  counts  charge 
that  "defendant  did  unlawfully  kill  and  mur- 
der,"—the  words  "and  murder"  being  a  con- 
clusion of  law,  and  surplusage.  If  appel- 
lant's contention  Is  correct  that  the  expres- 
sion "and  murder"  Is  surplusage,  it  can  be 
eliminated  from  the  indictment  without  in 
any  manner  affecting  Its  validity.  The  In- 
dictment is  sufiiclent  without  the  expres- 
sion "and  murder,"  but  its  insertion  does 
not  invalidate  it  If  appellant,  with  bis 
malice  aforethought,  did  kill  deceased,  so 
far  as  this  phase  of  the  indictment  is  con- 
cerned, it  is  sufficient.  Nor  is  there  any 
merit  In  the  contention  of  appellant  that  the 
pleader  used  the  expression  "of  his  malice 
aforethought,"  Instead  of  "with  malice  afore- 
thought." If  appellant  killed  deceased  "of 
his  malice  aforethought."  it  was  murder, 
as  much  so  as  if  he  bad  killed  bim  "with 
malice  aforethought"  Words  of  the  same 
Import  conveying  the  same  idea,  in  cbarglns 
an  offense  are  sufficient,  although  the  stat- 
utory words  are  not  used.  These  words 
and  terms  must  be  of  equal  or  greater  im- 
port than  the  statutory  words,  but,  if  they 
are  of  equal  significance,  or  greater  Import, 
this  will  be  sufficient  This  question  has 
been  so  frequently  decided  In  Texas  tbat 
we  deem  it  unnecessary  to  cite  authorities. 

When  the  cause  was  called  for  trial,  ap- 
pellant filed  an  application  for  severance, 
alleging  that  his  co-defendant  Ouadalnpe 
Grlmsinger,  "is  separately  Indicted  for  the 
offense  growing  out  of  the  same  transac- 
tion for  which  he  is  Indicted,  and  It  Is  the 
same  offense;  that  her  evidence  is  material 
for  defendant's  defense;  and  that  he  verily 
believes  there  is  not  sufiiclent  evidence 
against  said  Grlmsinger,  whose  evidence  is 
desired,  to  secure  her  conviction."  Mrs. 
Grlmsinger  was  separately  Indicted  for  the 
same  murder  of  which  appellant  was  con- 
victed. She  filed  the  following  affidavit:  "I. 
Guadalupe  Grlmsinger,  being  sworn,  upon 
ray  oath  state  that  I  have  read  the  affidavit  of 
defendant  in  the  above  cause,  wherein  he 
states  that  my  testlmonv  is  material  for  the 
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defense  of  his  case,  and  aek  that  I  lie  first 
pat  upon  trial.  I  state  that  my  testimony  Is 
not  material  for  his  defense  In  any  partlcn- 
lar,  and  I  desire  that  he  be  tried  first." 
With  these  two  aflJdaTlts  before  him,  the 
trial  Judge  ordered  the  trial  of  appellant  to 
first  take  place.  Exception  was  reserved. 
Article  707  of  the  Code  of  Criminal  Proced- 
ure provides:  "That  where  two  or  more  de- 
fendants are  prosecuted  for  an  offense  grow- 
ing out  of  the'  same  transaction  by  sepa- 
rate indictments,  either  defendant  may  file 
bis  affidavit  in  writing  that  one  or  more 
parties  are  bidlcted  for  the  offense  growing 
out  of  the  same  transaction  for  which  he  is 
indicted,  and  that  the  evidence  of  such 
party  or  parties  Is  material  for  his  defense, 
and  that  he  verily  believes  that  there  is  not 
suifldent  evidence  against  the  party  or  par- 
ties whose  evidence  Is  desired,  to  secure  bis 
or  their  conviction,  such  party  or  parties  tor 
whose  evidence  the  aflldavlt  is  made  shall 
first  be  tried;  and  in  the  event  that  two  or 
more  defendants  make  such  affidavit  and 
can  not  agree  as  to  their  order  of  trial,  then 
the  presiding  judge  shall  direct  the  order 
In  which  the  defendants  shall  be  tried:  pro- 
vided, that  the  making  of  such  affidavit  does 
not,  without  other  sufficient  cause,  operate 
as  a  continuance  to  either  party."  The  es- 
sential element  of  this  affidavit  is  that  the 
testimony  of  the  party  who  is  sought  to 
be  tried  first  Is  material  to  the  defense  of 
the  affiant  If  this  be  not  the  case,  then 
the  application  for  severance  is  not  good. 
Shaw  V.  State,  39  Tex.  Cr.  B.  161,  45  S.  W. 
597.  It  is  only  to  secure  this  testimony  that 
will  Justify  the  affiant  tn  having  the  other 
party  first  placed  upon  trial.  The  party 
making  this  affidavit  cannot  change  the  or- 
der of  trial,  unless  it  be  for  the  purpose  of 
obtaining  the  testimony  of  his  co-defendant; 
and  this  testimony  must  be  material  to  his 
defense.  Where  this  is  controverted  by  a 
co-defendant,  and  the  insistence  made  that 
the  order  of  trial  be  not  changed,  the  issue 
would  be  relegated  to  the  trial  court  as  to 
the  order  In  which  the  parties  should  pro- 
ceed to  trial.  It  would  not  be  sufficient  that 
the  party  whose  testimony  is  sought  might 
be  acquitted  by  the  Jury,  unless  the  acquit- 
ted party  would  testify  to  facts  that  are 
material  In  the  defense  of  the  party  seek- 
ing to  change  the  order  of  trial.  The  two 
affidavits— one  by  appellant,  and  the  other 
by  Mrs.  Grlmsinger— stand  in  direct  opposi- 
tion to  each  other  upon  the  essential  point 
of  this  statute.  If  we  look  to  the  record 
subsequent  to  the  making  of  the  affidavits,  as 
evidenced  by  the  statement  of  facto,  the 
court's  order  in  the  matter  would  certainly 
be  justified;  for  it  conclusively  shows  that 
Mrs.  Orimsinger's  testimony  could  not  have 
been  of  any  service  to  appellant,  but,  on  the 
contrary,  would  have  been  most  cogent 
against  him.  But,  whether  we  refer  to  the 
statement  of  facte  or  not,  taking  the  state- 


ments set  out  In  the  affidavits  of  appellant 
and  Mrs.  Grlmsinger,  the  court  was  justified 
in  placing  appellant  upon  trial  first.  His 
case  was  first  upon  the  docket.  In  Shaw's 
Case,  anpra,  it  was  stated'  that,  had  Wilson 
made  the  controverting  affidavit,  the  court 
would  have  been  authorized  to  direct  the 
order  of  trial.  So  it  was  held  in  Chumley 
y.  State,  32  Tex.  Cr.  B.  256,  26  S.  W.  406. 

While  impaneling  the  Jary,  C.  M.  Bounds 
was  tendered  as  a  juror,  and  on  his  voir 
dire  stated  he  had  formed  an  opinion  from 
reading  newspaper  reporte,  but  such  opinion 
would  not  influence  his  action  as  a  Juror; 
and,  in  answer  to  appellant's  question,  stat- 
ed it  would  take  evidence  to  change  that 
opinion.  Challenge  for  cause  was  interposed 
and  overruled.  The  Juror  was  peremptorily 
challenged  by  appellant.  There  was  no  ob- 
jectionable juror  thereafter  forced  upon  appel- 
lant. We  deem  It  unnecessary  to  enter  into 
a  discussion  of  the  matter.  Where  a  cause 
for  challenge  has  been  erroneously  overrul- 
ed.— which  Is  not  conceded  here, — In  order  to 
take  advantage  of  It,  It  must  be  shown  that 
an  objectionable  Juror  sat  npon  the  trial. 
If  defendant  has  a  fair  and  impartial  Jury 
to  try  his  case,  and  one  to  which  he  urges 
no  valid  objection.  It  is  no  cause  for  reversal 
that  the  court  may  have  erred  in  overruling 
a  cause  for  challenge. 

Fassnidge  testified  that  he  was  captain 
of  fire  company  No.  1;  that  on  the  morning 
of  January  17,  1901,  in  response  to  a  fire 
alarm,  the  fire  department  proceeded  to  the 
Grlmsinger  house;  that  the  two  front  rooms 
of  the  house  were  on  fire,— one  a  bedroom; 
that  all  the  doors  were  locked,  and  the  gate 
of  the  yard  fastened  with  wire,  and  had  to 
be  broken;  bedclothing  and  woman's  gar- 
mente  were  scattered  over  the  floor.  Wit- 
ness remained  there  16  or  20  minutes,  and 
saw  neither  appellant  nor  Mrs.  Grlmsinger. 
Motion  was  made  to  exclude  this  testimony 
from  the  Jury,  and  to  instruct  them  to  disre- 
gard K,  on  the  ground  that  the  testimony 
was  immaterial  and  irrelevant,  and  that  it 
failed  to  connect  defendant  in  any  way  with 
the  matters  about  which  the  witness  testi- 
fied, and  was  prejudicial.  We  believe  there 
was  no  reversible  error  in  this.  It  was 
abundantly  proved  by  other  witnesses,  with- 
out objection,  that  the  house,  at  the  time 
mentioned  by  this  witness,  was  on  fire.  The 
bill  Is  very  meager,  and,  looking  to  It,  the 
force  of  the  objection  seems  to  be  found  in 
the  fact  that  It  was  not  shown  appellant  set 
fire  to  the  house.  Beyond  the  confesFlon  of 
appellant  as  to  the  killing,  and  his  subse- 
quent actions  in  regard  to  the  homicide  and 
the  dead  body,  the  case  Is  one  dependent 
mainly  upon  circumstantial  evidence.  He 
made  confessions  to  two  witnesses  that  he 
did  the  killing  at  the  instigation  of  Mrs. 
Guadalupe  Grlmsinger:  that  he  kUled  de- 
ceased while  asleep  upon  his  cot,  about  6 
o'clock  on  the  evening  of  the  16th  of  Jan- 
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nary;  and  the  next  morning,  afiout  8  or  4 
o'clock,  went  to  the  residence  of  Mrs.  Grim- 
singer,  dressed  the  body,  and  carried  It  some 
distance  from  the  residence,  and  deposited  it 
upon  the  sidewalk,  and  there  left  it  Under 
bis  statement  this  was  about  two  hours  prior 
to  the  discovery  of  the  fire.  The  facts  tend 
to  show  that  oil  was  spread  upon  the  fioor 
of  the  two  rooms,  and  set  on  fire;  and  a 
bursted  oil  can  was  found  in  the  stoye.  Oth- 
er evidence  shows  beyond  question  that  blood 
was  in  the  room  in  which  appellant  said  he 
killed  deceased;  that  a  large  spot  of  fresh 
blood  was  found  upon  the  back  gallery, 
where  appellant  stated  he  laid  the  body  after 
carrying  it  from  the  room,  before  putting  it 
on  the  sidewalk.  From  the  gallery  to  the 
place  where  the  body  was  deposited  on  the 
sidewalk  there  were  blood  stains.  This 
would  tend  to  some  extent  to  show  that  ap- 
pellant's statement  that  he  killed  deceased 
the  evening  before,  about  6  o'clock,  was  not 
true,  and  that  at  the  time  he  moved  the 
body  it  had  not  had  time  to  become  rigid 
and  the  blood  to  coagulate.  About  6:30 
o'clock  In  the  morning,  and  a  very  short  time 
before  the  discovery  of  the  fire,  appellant 
was  found  in  the  kitchen  at  bis  boarding 
place,  having  made  a  fire  for  the  purpose  of 
making  some  coffee;  that  this  witness  went 
off  a  few  moments  afterwards,  and  left  him 
at  his  boarding  place.  Neither  Mrs.  Grlm- 
binger  nor  appellant  were  at  the  residence  at 
the  time  the  fire  department  arrived.  Tak- 
ing all  these  circumstances  together,  we  be- 
lieve the  court  was  Justified  in  admitting 
the  testimony  of  Fassnldge. 

BUI  of  exceptions  No.  4  recites  that  the 
court,  in  overruling  the  motion  for  new  trial, 
stated:  "That  the  evidence  clearly  shows  by 
mtcontradlcted  testimony  that  defendant  is 
guilty  of  murder  in  the  first  degree.  That 
he  committed  the  deed  with  his  own  hands. 
His  guilt  is  established  by  his  own  volun- 
tary statements  and  confessions  made  to  dif- 
ferent persons,  and  on  two  separate  occa- 
sions; and  I  therefore  overrule  the  motion 
for  new  trial."  This  Is  signed  wlttt  the  ad- 
ditional statement  "that  he  stated  defend- 
ant himself  had  proven  the  declaration  ot 
Guadalupe  Grlmslnger  to  the  effect  that  de- 
fendant, with  his  own  hand,  had  murdered 
John  Grlmslnger."  This,  It  Is  urged.  Is  re- 
versible error.  Article  822,  Code  Cr.  Proc., 
provides:  "In  granting  or  refusing  a  new 
trial  the  Judge  shall  not  sum  up,  discuss,  or 
comment  upon  the  evidence  in  the  case,  but 
shall  simply  grant  or  refuse  the  motion, 
without  prejudice  to  either  the  state  or  the 
defendant"  In  Rains  v.  State,  7  Tex.  App. 
688.  It  was  held,  in  substance,  that  Judges  are 
expressly  inhibited  from  summing  up,  dis- 
cussing, or  commenting  on  the  evidence  in 
ruling  on  the  motion  for  new  trial.  This  In- 
hibition should,  in  the  interest  of  Justice,  be 
•trictly  observed;    but  the  disregard  of  it 


does  not  necessitate  the  reversal  of  a  convic- 
tion on  appeal,  when  no  error  to  appellanf  ■ 
prejudice  is  discoverable.  It  is  further  said 
by  the  court,  in  delivering  that  opinion:  "In 
this  particular  case  we  cannot  see  how,  error 
though  it  be,  this  action  of  the  Judge  could, 
by  any  legitimate  reason,  be  availed  of  by 
defendant.  Inasmuch  as  we  are  clearly  of  the 
opinion  that,  this  ruling  aside,  the  case 
should  in  all  things  be  a£Brmed,  because  ful- 
ly substantiated  by  the  law  and  thft  facts. 
We  can  perceive  no  good,  or  even  tenable, 
reason  why,  when  the  action  of  the  court  can 
in  no  possible  manner,  up  to  this  time,  have 
operated  prejudicially  to  the  defendant,  we 
should  reverse  the  case  In  order  that  a  harm- 
less error  may  have  effect  when  the  case  is 
called  again  for  trial.  In  other  words,  we 
are  of  opinion  that  the  court  did  not  err  in 
overruling  the  motion  for  new  trial,  however 
much  it  might  have  erred  In  discussing  the 
case,  and  giving  reasons  for  its  action  In  so 
doing.  Another  question  would  have  been 
presented  had  the  case  been  one  which,  upon 
substantial  errors,  required  a  reversal." 

It  is  further  contended  that  the  conrt  err- 
ed In  authorizing  the  Jury  to  convict  appel- 
lant if  he  killed  deceased  with  an  ax  handle 
or  an  ax.  There  are  three  connts  in  the  in- 
dictment The  first  charged  the  killing  with 
an  ax  handle,  the  second  with  an  ax,  the 
third  with  some  Instrument  to  the  grand  jury 
unknown,  etc.  Appellant's  confeaslon  shows 
that  he  killed  deceased  with  a  sttck  which 
had  been  trimmed  down  for  the  parpoae  of 
being  Inserted  In  an  ax,  which  he  used  as  a 
wedge.  The  testimony  of  the  physicians 
shows  some  of  the  wounds  to  have  been  In- 
cised wounds,  and  made  by  a  sharp  instru- 
ment, and  some  of  them  with  a  blunt  instru- 
ment. We  are  of  opinion  the  charge  of  the 
court  is  directly  applicable  to  the  evidence. 

Appellant's  last  contention  Is  that  the  tes- 
timony does  not  Justify  the  conviction.  That 
deceased  was  killed  by  some  one  Is  placed 
beyond  the  shadow  of  a  doubt.  Appellant's 
detailed  confessions  connect  him  with  the 
killing  as  the  principal  actor.  This  is  cor- 
roborated by  quite  a  number  of  cogent  facts 
and  circumstances.  In  fact,  the  teattmooy 
shows,  if  appellant's  testimony  and  the  tacts 
are  to  be  relied  upon,  that  he  and  Mrs.  Grim- 
singer  entered  Into  a  conspiracy  to  kill  de- 
ceased, Grlmslnger,  who  was  the  husband  of 
Mrs.  Grimsinger;  Mrs.  Grlmslnger  iraa  anx- 
ious to  get  rid  of  deceased;  that  defendant 
was  very  much  in  love  with  Mrs.  Orimslns- 
er,  and  at  her  request,  and  on  account  of  hb 
infatuation  for  her,  he  agreed  to  and  did  kill 
deceased;  and,  upon  the  fact  being  discov- 
ered, he  fled,  and  concealed  himself,  was  ar- 
rested, and  made  confession,  giving  full  de- 
tails of  the  whole  plan,  and  the  acts  pei^ 
formed  by  himself  and  his  co-conspIrator.  It 
was  a  cold-blooded  assassination.  Tho  Judg- 
ment is  affirmed. 
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PO^'BS  T.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    June  12, 

1801.) 

WITNESS— COHPBTBNCT— THEFT— FALSB    PRB- 
TBXT-IDENTIFICATION  OF  MONEY- 
INSTRUCTION— VARIANCE. 

1.  A  person,  though  stupefied  by  drugs  so  that 
he  does  not  till  afterwards  realize  the  Tiilainy 
practiced  on  him,  is  not  within  Code  Cr.  Froc. 
art.  7tSS,  declaring  incompetent  as  witnesses 
persons  who  are  insane  when  the  erpnts  hap- 
pened of  which  they  are  called  to  testify. 

2.  An  instruction  on  the  obtaining  of  money 
by  false  pretext  is  not  called  for  where  de- 
fendant's false  pretenses  merely  gave  him  the 
opportunity  to  get  at  the  money,  and  he  took 
possession  of  the  money  without  prosecutor's 
consent. 

3.  The  identification  of  a  part  of  the  money 
found  on  defendant  as  money  taken  from  prose- 
cutor is  admissible  against  defendant. 

4.  Specific  instruction  as  to  what  it  takes  to 
constitute  the  identification  of  money  is  not 
necessary. 

5.  There  is  no  Tsriance  though  the  evidence 
does  not  show  that  all  the  money  alleged  to 
have  been  stolen  was  stolen. 

Appeal  from  district  court,  Bexar  county; 
John  H.  Clark,  Judge. 

Charles  Pones  was  conrlcted  of  theft,  and 
nppeals.    Afilnned. 

Bdward  Dwyer,  for  appellant.  Robt.  A. 
John,  Asst  Attjr.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  theft  of  property  over  the  value  of  (50, 
and  given  seven  years  In  the  penitentiary; 
hence  this  appeal. 

Appellant  made  a  motion  to  strike  out  the 
testimony  of  the  state's  witness  Angelo  Zu- 
chelli  (prosecutor)  on  the  ground  that  he  had 
been  drugged,  and  was  obllvio'us  of  all  that 
occurred  between  3  o'clock  p.  m.  on  the  day 
of  the  alleged  theft  until  8:30  o'clock  p.  m.; 
that  on  account  of  drugs  administered  to 
blm  in  l>8er  during  said  time  be  had  com- 
pletely lost  his  mind,  and  was  helpless  as  a 
2  year  old  child,  and  that  he  only  regained 
his  mind  and  consciousness  abont  8:30  o'clock 
p.  m.  of  said  day,  after  eating  half  a  meal, 
and  then  remembered,  as  if  wakened  from  a 
dream,  all  that  had  transpired.  Appallant 
claims  that  the  testimony  of  said  witness 
should  have  been  excluded  by  the  court  un- 
der article  768,  Code  Cr.  Proc,  and  be  also 
refers  us  to  Lopez  v.  State,  30  Tex.  App.  4iXi, 
17  S.  W.  105S,  28  Am.  St  Rep.  »35.  Said 
article  of  our  statute  provides  "that  Insane 
persons,  who  are  in  an  insane  condition  of 
mind  at  the  time  when  they  are  offered  as 
witnesses  or  who  are  in  that  condition  when 
the  events  happened  of  which  they  are  call- 
ed to  testify,  are  incompetent  witnesses." 
The  case  of  Lopez  v.  State,  supra,  discusses 
and  coastnies  said  article,  and  simply  holds 
that  the  statute  means  what  It  says;  that 
if  a  witness  appears  to  be  insane,  either  at 
the  time  when  the  events  occurred  which  are 
proposed  to  be  testified  about,  or  at  the  time 
when  such  witness  is  called  to  testify,  the 
statute  applies,  and  the  evldruca  cannot  be 


beard.  In  that  particular  case  the  testimony 
showed  that  the  witness  had  been  insane  for 
several  years  prior  to  the  occurrence  about 
which  she  was  called  to  testify,  and  that  she 
was  so  reputed  throughout  the  community  In 
which  she  lived,  and  her  testimony  at  the 
trial  abundantly  showed  that  she  was  then 
insane.  This  was  supplemented  by  the  proof 
of  medical  experts.  So  there  was  no  dlfil- 
colty  In  applying  the  statute  to  that  cas& 
Here  there  was  no  question  made  as  to  the 
sanity  of  the  witness,  except  on  the  particu- 
lar occasion  when  the  theft  Is  said  to  have 
occurred,  and  then  it  Is  claimed  be  was 
stupefied  and  rendered  unconscious  by  the 
drugs  shown  to  have  been  administered  to 
him.  The  witness  was  made  to  state  that  he 
had  no  recollection  of  how  the  events  about 
which  he  testified  happened  at  the  time,  but 
they  came  to  his  mind  afterwards,  and  while 
he  was  eating  his  supper;  albeit  the  witness 
gave  a  detailed  and  very  clear  account  of 
how  defendant,  in  connection  with  another 
party  unknown  to  witness,  worked  him  on 
the  occasion  of  the  alleged  theft  True,  he 
narrates  a  very  strange  series  of  events,  de- 
scriptive of  the  method  pursued  In  getting 
hold  of  his  money;  but  it  Is  not  unreasonable, 
and  is  In  keeping  with  many  of  the  rather  nov- 
el expedients,  as  shown  by  the  police  reports 
of  modern  adventurers,  adopted  to  circumvent 
the  unsuspecting  and  to  secure  his  goods  or 
money.  As  narrated  by  this  witness,  appel- 
lant and  another  person,  whom  he  says  he 
bad  never  seen  prior  to  the  day  of  the  al- 
leged theft,  played  a  successful  confidence 
game  on  blm.  They  led  him  to  believe  they 
would  buy  his  store,  or  rather  his  son's  store. 
They  claimed  to  be  Italians,  fellow  country- 
men of  the  prosecutor;  and  it  was  claimed 
for  the  stranger  that  hs  was  rich,  had  plenty 
of  money,  and  he  produced  a  package  claim- 
ed to  be  $25,000.  The  parties  In  the  mean- 
time were  drinking  beer.  Prosecutor  says 
this  beer  was  evidently  drugged,  as  after 
drlnldng  half  a  glass  he  saw  "stars  and 
stripes  and  flowers";  got  rather  sick,  and 
went  to  the  door.  It  seems  he  was  not  able 
to  "shake"  these  parties,  but  they  followed 
him,  and  Induced  him  to  believe  they  were 
going  to  buy  the  store.  They  went  home 
with  him,  and  there  persuaded  him  to  let 
them  deposit  the  package  of  money  with  his 
money.  He  went  in  the  back  yard,  and  dug 
up  his  money,  where  he  bad  It  buried,— some 
(540  in  currency,  and  (150  In  sliver.  They 
suggested  that  the  money  should  be  put  in 
some  other  place,  and  prosecutor  then  pro- 
duced a  trunlc,  and  placed  his  money  In  the 
trunic,  as  he  states,  and  the  strange  Italian 
gave  him  bis  package  of  %'25fl00,  nicely  done 
up  In  a  paper  and  sealed.  Defendant  also 
deposited  his  belt,  which  he  claimed  had 
money  In  it,  In  the  trunk.  The  trunk  was 
locked.  The  stranger  suggested  that  be 
would  keep  the  key,  inasmuch  as  appellant 
had  the  trunk  in  possession,  and  then  neither 
could  get  In  the  trunk  without  the  presence 
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of  the  otbar.  This  was  acceded  to.  They 
then  proceeded  to  the  residence  of  prosecutor, 
which  was  near  by,  in  the  same  Indosnre, 
where  prosecutor's  daughter  was;  and  there 
the  prosecutor  was  Induced  to  turn  over  the 
silver  mouey  to  appellant  and  the  stranger, 
who  divided  the  money.  They  then  went 
out  into  the  city,  and  went  to  various  places. 
The  parties  at  length,  about  nightfall,  left 
prosecutor,  who  returned  to  his  home.  There, 
while  eating  his  supper,  it  came  to  him,  aa 
he  states,  that  he  had  been  robbed.  He 
then  went  to  his  trunk,  broke  It  open,  and 
discovered  that  the  package  purporting  to  be 
money  only  contained  some  worthless  paper, 
and  a  one-dollar  bill  at  the  end,  and  that  the 
belt  contained  nothing  but  paper.  Now,  It 
does  not  occur  to  us  from  the  statement  of 
this  witness  that  he  was  Insane  at  the  time 
of  these  occurrences,  as  contemplated  by  our 
statute  with  reference  to  Insane  witnesses. 
No  doubt  he  was  under  the  influence  of  the 
drug,  which  enabled  appellant  and  his  pal 
the  more  successfully  to  play  a  confidence 
game  on  him,  or  he  may  have  been  laboring 
under  a  degree  of  mental  aberration  at  the 
time  sufficient  to  Induce  blm  to  trust  the 
representations  of  said  parties,  and  to  be  con- 
trolled by  them  in  the  disposition  of  his  mon- 
ey. Whether  or  not  he  was  hypnotlz2d,  and 
so  rendered  subject  to  their  influence,  or 
whether  or  not  there  Is  anything  In  hypno- 
tism, Is  not  necessary  to  be  determined.  But 
evidently,  on  account  of  their  promises  and 
suggestions  and  the  drug  administered  with 
the  beer,  he  was  under  their  Influence  and 
control,  and  confided  in  their  promises  and 
statements,  and  was  induced  to  produce  his 
money  in  their  presence,  and  to  afford  them 
the  opportunity  to  steal  it.  He  subsequently 
Identified  appellant  (whom  he  had  met  sev- 
eral times  before),  and  also  identified  some  of 
his  money  which  was  found  on  his  person 
when  arrested,  and  there  are  other  circum- 
stances which  tend  to  support  his  evidence. 
We  do  not  think,  under  the  facts  of  this  case, 
It  can  be  said  that  prosecutor  was  Insane  at 
the  time  the  facts  which  he  narrates  tran- 
spired, although  on  cross-examination  he 
states  he  had  no  mind  when  they  happened; 
yet  we  imderstand,  from  the  drift  of  his  tes- 
timony, that,  on  account  of  his  condition  and 
the  representations  of  appellant  and  his  pal, 
he  was  induced  to  trust  In  them,  and  that 
their  vlUainy  did  not  dawn  on  him  until  after- 
wards. We  believe  the  witness  was  compe- 
tent, and  his  credibility  was  properly  a  mat- 
ter for  the  jury. 

Appellant  insists  that  the  court  should 
have  given  the  Jury  an  instruction  on  the 
obtentlon  of  the  money  by  a  false  pretext; 
his  contention  being  that  If  the  theft  was 
committed  it  was  committed  by  means  of  a 
false  pretext.  We  think  there  Is  a  distinc- 
tion between  the  obtentlon  of  the  property 
Itself  and  the  obtentlon  of  an  opportunity  to 
steal  the  property.  Bivldently  If,  by  means 
of  the  false  representations,  prosecutor  had 


parted  with  the  possession  of  the  money,  it 
might  have  been  theft  by  a  false  pretext 
But  we  do  not  understand  from  the  record 
in  this  case  that  appellant  parted  with  either 
the  possession  of  the  money,— that  to,  the  cur- 
rency,—or  with  the  title  thereto,  but  by 
means  of  the  false  pretenses  of  appellant 
and  his  pal  that  they  were  going  to  bay  his 
store,  and  that  they  were  depositing  the  mon- 
ey with  him  for  that  purpose,  the  opportunity 
was  presented  to  them,  and  either  before  or 
after  he  placed  his  money  In  the  trunk  along 
with  their  packages  they  were  afforded  the 
opportunity  and  took  possession  of  bto  money, 
without  his  consent,  and  appropriated  It  to 
their  own  use  and  benefit  The  cases  refer- 
red to  by  coimsel  for  appellant  of  Hudson  v. 
State,  10  Tex.  App.  229,  Dow  v.  State,  12 
Tex.  App.  345,  and  Atterberry  v.  State.  19 
Tex.  App.  405,  do  not  apply. 

We  do  not  think  It  was  necessary  for  the 
State  to  have  Identified  all  the  money  found 
on  appellant,  but  If  It  found  a  part  thereof, 
which  was  Identified,  it  was  a  circumstance 
to  be  taken  by  the  Jury  against  him.  Nor 
was  it  necessary  for  the  court  to  specifically 
Instruct  the  jury  as  to  what  It  took  to  consti- 
tute the  Identification  of  money.  Nor  was  It 
necessary  for  the  court  to  instruct  the  Jury 
on  recent  possession.  The  court  gave  a 
charge  on  circumstantial  evidence  which  was 
sufficient 

There  was  no  variance  between  the  allega- 
tions In  the  Indictment  and  the  proof  of  the 
stolen  money.  True,  the  evidence  did  not 
show  that  all  of  the  money  alleged  to  have 
been  stolen  was  stolen,  or  that  It  was  all  of 
the  character  charged  in  the  indictment 
The  indictment  alleged  the  theft  of  $650  in 
currency  money  of  the  United  States  of 
America,  of  the  denomination  of  1,  2,  S,  10, 
and  20  dollar  bills,  a  better  description  of 
which  was  unknown  to  the  grand  Jury.  $540 
of  this  was  shown  to  have  been  In  currency 
money.  As  to  the  $150,  appellant  conid  not 
be  convicted  of  this— First,  becanse  It  was 
coin;  and,  second,  because  the  record  shows 
that  prosecutor  gave  this  money  to  them. 
Ellmluatin!;  this,  there  was  no  question  that 
the  theft  of  the  balance  of  the  currency  mon- 
ey constituted  a  felony. 

We  have  examined  the  record  carefully, 
and,  in  our  opinion,  the  evidence  supports  the 
verdict  of  the  Jury.  The  credibility  of  the 
witnesses  was  a  matter  within  the  province 
of  the  Jury.  There  being  no  error  In  the  rec- 
ord, the  Judgment  Is  affirmed. 


SWEET  et  al.  v.  LOWERY  et  at 

(Court  of  Civil  Appeals  of  Texas.    June  28, 
1001.) 

APPBAIf-RBVIBW   OF  FINDINGS. 

A  specific  findiag  of  fact  of  the  trial  jndce 
win,  la  the  absence  of  a  statement  of  facts,  b» 

§  resumed  to  have  been  made  on  different  en- 
ence,  though  that  referred  to  is  insufficient. 
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On  rehearing.    Denied. 

For  former  opinion,  see  63  S.  W.  166. 

KET,  J.  After  careful  examination  of  ap- 
pellants' motion  for  rehearing,  we  are  stlU 
of  the  opinion  that  the  Judgment  of  affirm- 
ance Is  correct.  If  it  be  conceded,  as  con- 
tended, that  the  second  conclusions  of  fact 
filed  by  the  trial  judge  were  Intended  to 
supersede  or  modify  those  previously  lOled, 
still,  in  the  absence  of  a  statement  of  facts, 
it  is  not  made  to  appear  that  the  judgment 
appealed  from  Is  not  correct.  As  stated  In 
the  former  opinion  (63  S.  W.  106),  this  is  a 
boundary  suit,  and  it  is  stated  by  counsel 
for  appellants  that  the  court  below  rendered 
judgment  against  them  uiwo  tbe  theory  that 
the  survey  owned  by  them  was  a  junior  sur- 
vey to  those  owned  by  appellees,  and  this 
statement  is  borne  out  by  the  record.  The 
trial  judge,  in  the  conclusions  of  fact,  relied 
on  by  appellants,  made  this  specific  finding: 
"I  find  from  the  records  of  the  original  field 
notes  In  the  office  of  the  county  surveyor  of 
San  Saba  county,  Texas,  that  said  surveys 
6B,  70,  71,  and  72,  In  controversy,  were  lo- 
cated on  the  8th  day  of  June,  1847,  and  that 
survey  624,  F.  &  M.,  was  located  June  16, 
1S47."  Tbe  appellees  own  the  surveys  found 
by  tbe  court  to  have  been  located  on  the  8th 
day  of  June,  and  the  appellants  own  the 
other  survey,  found  to  have  been  located  on 
the  15th  day  of  June,  1847.  Now,  while  cer- 
tain maps  that  were  in  evidence,  and  other 
circumstances  disclosed  by  other  findings, 
tend  to  show  that  the  surveyor  who  made 
all  the  original  surveys  was  engaged  in  sur- 
veying a  large  blocli  of  surveys,  and  did  all 
the  surveying  as  one  transaction,  though  cov- 
ering several  days'  worlr,  still  we  are  not 
authorized  to  conclude  that  the  court  com- 
mitted error  In  finding,  In  effect,  that  appel- 
lants' location  and  survey  was  a  separate 
and  distinct  transaction,  occurring  seven 
days  after  the  locations  made  for  the  appel- 
lees. The  field  notes  of  the  several  surveys 
are  not  set  out  in  the  court's  findings,  and 
the  court  states,  in  effect,  that  the  original 
field  notes  show  that  appellants'  survey  was 
the  junior  survey,  made  seven  days  subse- 
quent to  those  made  for  appellees.  The  sur- 
veyor may  have  stated  In  the  field  notes  of 
appellants'  survey  that  he  had  gone  upon  the 
ground  seven  days  after  making  all  of  tbe 
other  surveys,  and  made  appellants'  as  a 
separate  and  distinct  transaction;  and,  if 
such  recital  was  contained  therein,  it  justi- 
fied the  trial  court  in  the  finding  referred 
to.  Furthermore,  although  tbe  trial  judge 
stated  In  his  findings  that  he  found  the  sen- 
iority of  appellees'  locations  from  the  records 
of  original  field  notes  in  the  ofnce  of  the 
county  surveyor  of  San  Saba  county,  still, 
in  support  of  the  finding  referred  to,  we 
would  not  be  limited  to  the  source  of  In- 
formation alluded  to  by  the  judge.  Having 
specifically  found  tbe  fact  that  appellants 
were  claiming  nader  a  junior  survey.  It  will 


be  presumed  that  ample  evidence  was  ad> 
duced  to  show  the  seniority  of  appelleee'  mu- 
veys,  although  that  referred  to  by  the  Judge 
should  be  Insufficient  for  that  purpose.  Old- 
ham V.  Medearls,  90  Tex.  506,  39  a.  W.  919. 
Motion  overruled. 


SOUTHERN  PAO  OO.  v.  ANDBKSON  et  al.i 

(Court  of  Cirfl  Appeals  of  Texas.    June  12, 

1901.) 

CAHRIBRS  —  CARRIAOB  OP  STOCK  —  VERBAL 
CONTRACT  -  SUBSEQUENT  WRITTEN  CON- 
TRACT—LIMITATION OF  LIABILITY  —  STAT- 
UTES. 

1.  Where  plaintiff  verbally  contracted  with 
a  railroad  for  the  carriage  of  stock,  and  subse- 
quently, when  the  stock  had  been  loaded)  the 
railroad's  agent  preseated  several  contracts  to 
plaintiff  for  bis  signature,  stating  they  were 
vouchers  to  be  shown  the  conductors,  and 
plaintiff  signed  them  without  examination,  hav- 
ing no  opportunity  to  do  so,  the  terms  of  the 
verbal  contract,  and  not  those  of  the  written 
ones,  controlled  the  carriage. 

2.  A  stipulation  in  the  contract  of  carriage 
limiting  the  carrier's  liability  to  a  value  fixed 
in  the  contract  Is  not  binding;,  when  tbe  goods 
are  injured  through  the  carrier's  negligence,  in 
the  absence  of  a  statute  permitting  such  a 
limitation  of  liability. 

8.  In  a  suit  against  a  railroad  company  for 
injury  to  goods  in  transit,  the  contract  of  car- 
riage having  been  made  in, California,  the  laws 
of  such  state  will  be  presumed  to  forbid  a  car- 
rier limiting  its  common-law  liability  for  loss 
occasioned  by  its  negligence,  in  the  absence  of 
any  proof  as  to  the  California  statutes. 

4.  Where  plaintiff  recovers  of  a  carrier  for 
injury  to  cattle  while  in  transit,  it  is  proper 
to  allow  him  interest  at  6  per  cent,  per  annum 
from  the  time  of  delivery  at  their  destination. 

Appeal  from  district  court.  El  Paso  county; 
J.  M.  Goggin,  Judge. 

Action  by  J.  T.  Anderson  and  others 
against  the  Southern  Pacific  Company. 
From  a  judgment  in  favor  of  plaintiffs,  de- 
fendant appeals.    Affirmed. 

Beall  &  Kemp,  for  appellant  Turney  & 
Burgess,  for  appellees. 

FLT,  J.  J.  T.  Anderson,  Henry  Sayles,  B. 
S.  Hughes,  and  J.  H.  Charliss  sued  the  South- 
em  Pacific  Company  to  recover  damages  al- 
leged to  have  been  sustained  by  reason  of 
the  breach  of  a  contract  of  shipment  of  cat- 
tle from  Santa  Barbara,  Oal.,  to  Big  Springs, 
Tex.  A  trial  by  jury  resulted  in  a  verdict 
and  judgment  in  favor  of  appellees  for  $13,- 
SOO,  with  interest  thereon  from  June  3,  1898, 
at  the  rate  of  6  per  cent,  per  annum.  The 
evidence  established  that  in  the  latter  part 
of  May,  1898,  appellees  delivered  to  appellant 
at  Santa  Barbara,  Cal.,  1,078  head  of  cattle, 
to  be  transported  to  Big  Springs,  Tex. 
Through  the  negligence  of  appellant,  over  200 
of  the  latter  died,  and  the  remainder  were 
damaged.  There  is  evidence  upon  which 
the  jury  could  find  for  the  amount  of  their 
verdict.  Prior  to  tbe  time  the  cattle  were 
shipped  a  verbal  contract  was  entered  into 
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between  the  agent  of  appellant  and  appel- 
lees by  which  It  was  agreed  that  In  considera- 
tion of  9100  a  car  appellant  would  furnish 
80  "palace  cars,"  80  feet  in  length,  to  convey 
the  cattle  of  appellees  from  Santa  Barbara 
to  El  Paso,  Tex.,  and  furnish  transportation 
for  appellees  and  employes  sufficient  to  care 
for  the  cattle  on  the  journey;  that  the  cat- 
tle should  be  run  from  Santa  Barbara  to 
Yuma  in  one  train,  and  after  that  to  be 
divided  into  two  trains;  that  the  run  to 
Yuma  should  be  made  in  20  to  22  hours;  and 
that  the  other  runs  between  watering  and 
feeding  places  should  be  from  20  to  22  hours. 
When  the  cattle  were  brought  from  Santa 
Rosa  Island  to  Santa  Barbara  for  shipment, 
ai)pellees,  over  their  protest,  were  compelled 
to  accept  combination  cars  only  27  feet  long, 
and  which  were  not  so  well  adapted  for  cat- 
tle-shipping purposes  as  the  cars  for  which 
appellees  had  contracted.  After  the  cattle 
had  been  loaded  and  the  train  puUed  on  the 
main  line,  preparatory  to  starting,  the  agent 
presented  several  contracts,  and  requested  ap- 
pellee Anderson  to  sign  the  same,  stating  that 
they  were  vouchers  for  the  men  on  the  roads 
to  show  the  conductors.  Anderson  did  not 
read  the  contracts,  not  having  an  opportunity 
to  do  so,  and  did  not  become  acquainted  with 
the  terms  of  the  contracts  until  after  the 
train  had  proceeded  on  its  journey.  The 
terms  of  the  verbal  contract  as  to  the  times 
between  feeding  and  watering  were  totally 
disregarded  by  appellant,  and  the  cattle  were 
roughly  and  carelessly  handled.  The  dam- 
ages were  inflicted  on  appellant's  road  be- 
tween Santa  Barbara  and  El  Paso.  In  the 
written  contracts  it  was  stated  that  the  de- 
clared value  of  the  cattle  was  $10  per  head, 
and  that  they  were  In  a  starving  condition, 
and  that  the  amount  to  be  claimed  for  each 
animal  lost  or  damaged  should  be  adjusted 
on  the  basis  of  the  value  at  time  and  place  of 
shipment,  not  to  exceed  the  sum  of  $10  a 
head.  The  evidence  of  appellees  was  to  the 
effect  that  the  cattle  were  In  good  shipping 
condition,  and  of  the  marlfet  value  at  point 
of  destination  of  from  $35  to  $40  per  head. 

There  are  a  number  of  asslgnmeuts  of  er- 
ror presented,  but  there  Is  In  reality  but  one 
question,  presented  in  different  forma;  and 
that  is  as  to  whether,  under  the  facts  and 
circumstances,  a  verbal  contract  had  been 
made  between  appellant  and  appellees,  and 
whether  It  or  the  written  contract  should 
control  in  considering  the  case. 

The  first,  second,  third,  and  fourth  assign- 
ments of  error  seek  a  review  of  that  portion 
of  the  charge  of  the  court  which  instructed 
the  jury  that,  if  certain  named  facts  were 
proved,  then  the  written  contract  would  be 
null  and  void,  and  the  verbal  contract  would 
prevail.  In  the  case  of  Railway  Co.  v.  Mc- 
Carty,  82  Tex.  fi08,  18  8.  W.  718,  there  was 
a  verbal  contract  for  shipment  of  cattle, 
and  the  shipper  was  afterwards  required  to 
sigu  a  written  contract;  and  it  was  held 
that  It  was  void,  and  the  terms  of  the  ver- 


bal contract  should  prevalL  In  the  case  of 
Railway  Co.  t.  Stanley,  80  Tex.  42,  33  S. 
W.  109,  the  supreme  court  said:  "If,  after 
the  cattle  were  placed  upmi  the  train,  the 
plaintiff  and  ills  agent  had  signed  them  [con- 
tracts of  shipment]  without  knowing  their 
contents,  and  without  any  new  consldontion. 
It  may  be  that  they  should  have  been  held 
void."  In  Railway  Co.  v.  Grant,  6  Tex.  Civ. 
App.  874.  26  S.  W.  286.  It  was  said:  "Nei- 
ther is  there  any  merit  in  the  fourth  as- 
signment, which  attacks  that  portion  of  the 
charge  which  instructs  the  jury  that  if  they 
believe  that  appellant  and  appellee  made  a 
verbal  contract,  and  that  the  hogs  were  re- 
ceived, and  the  journey  was  begun,  and  a 
written  contract  was  presented  to  appellee, 
and  be  signed  It  with  a  knowledge  of  the 
contents,  or  that  he  had  sufficient  time  to 
have  read  Its  contents,  and  was  not  Induced 
to  sign  It  by  any  false  representations  of  ap- 
pellant's agent,  or  that  he  signed  the  same 
under  circumstances  that  be  should  have 
read  the  same,  then  the  jury  should  find 
for  appellant  There  was-  nothing  objec- 
tionable in  the  charge.  The  verbal  contract 
would  not  be  merged  into  a  written  con- 
tract obtained  by  fraud  or  misrepreaenta- 
tlon."  See,  also.  Railway  Co.  v.  Carter  (Tex. 
Civ.  App.)  20  S.  W.  56S;  Railway  Go.  v. 
Avery  (Tex.  Civ.  App.)  4C  S.  W.  887;  Railway 
Co.  V.  Wright  (Tex.  Civ.  App.)  49  8.  W.  147; 
Railway  Co.  v.  Same  (Tex.  Civ.  App.)  58  S. 
W.  846.  The  case  of  Railway  Co.  v.  True, 
57  8.  W.  077,  recently  decided  by  tbis  court 
was  quite  similar  to  this;  and  the  railroad 
company  was  held  bound  by  the  verbal  con- 
tract, and  a  writ  of  error  was  refused  by  the 
supreme  court  The  jury  was  instructed  that 
if  they  found  that  the  written  contracts  were 
binding  upon  appellees,  but  found  that  they 
were  entitled  to  damages,  the  maximum  sum 
of  $10  must  be  used  as  a  basis  for  estimat- 
ing the  damages.  This  was  more  favorable 
to  appellant  than  the  law  permits,  as  it  has 
been  held  that,  in  the  absence  of  a  law 
permitting  such  contracts,  full  compensation 
must  be  made  for  property  destroyed  or 
damaged  through  the  negligence  of  a  car- 
rier, regardless  of  the  value  fixed  in  written 
contracts.  In  the  case  of  Railway  Go.  v. 
Maddox,  76  Tex.  300,  12  8.  W.  815,  Chief  Jus- 
tice 8ta7ton,  speaking  for  the  supreme  court 
said:  "The  common  law  and  all  other  laws 
require  the  carrier  to  pay  the  full  value  of 
property  lost  or  destroyed  while  in  its  pos- 
session, if  lost  or  destroyed  under  circum- 
stances which  Impose  obligation;  and  ■  con- 
tract which  provides  that  the  carrier  shall 
be  freed  from  obligation,  or  payment  of  a 
sum  less  than  the  value  of  the  thing  loet  or 
destroyed,  is  as  much  a  limitation  on  the 
carrier's  liability  as  Is  a  contract  that  the 
carrier  shall  not  be  responsible  for  a  loss 
resulting  from  a  cause  not  sufficient  undo' 
the  law  to  relieve  it  from  obligation."  Again 
in  the  same  case  it  was  said:  "The  contracts 
provided  that  the  carriers  should  not  be 
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liable  for  a  greater  smn  per  head  than  there- 
la  stated,  though  the  real  value  might,  as 
was  shown  to  be  the  case,  be  more  than  the 
highest  sum  named.  In  the  absence  of  some 
law  which  authorizes  a  common  carrier  to 
relieve  Itself  by  contract  from  liability  re- 
sulting from  the  negligence  of  Itself  or  em- 
ployes. It  Is  well  settled  this  cannot  be  done." 
There  are  cases  where  the  ctrcumstauces 
are  such  that  the  price  named  In  the  con- 
tract might  fix  the  measure  of  damages,  but 
the  facts  of  this  case  do  not  place  It  in  that 
list,  even  though  the  contract  bad  in  other 
respects  been  valid.  See,  also.  Express  Go. 
V.  Hertzberg,  17  Tex.  Olv.  App.  100,  42  8.  W. 
705.  In  the  absence  of  proof  as  to  the  laws 
of  California  on  the  subject.  It  wUl  be  pre- 
sumed that  the  laws  In  that  state  prohibit 
common  carriers  from  limiting  their  common- 
law  liability,  as  the  laws  do  In  Texas.  Ball- 
way  Co.  V.  Balcer,  57  Tex.  419;  Abercromble 
T.  Stillman,  77  Tex.  589,  14  S.  W.  196;  James 
T.  James,  81  Tex.  373,  IG  S.  W.  1087;  T«npel 
T.  Dodge.  89  Tex.  60,  82  S.  W.  514,  88  S.  W. 
222. 

The  court  did  not  err  in  instructing  the 
Jury  tbat,  in  addition  to  the  damages  found, 
they  should  also  find  for  Interest  at  the  rate 
of  6  per  cent.  i>er  annum  from  the  date  of 
the  delivery  of  the  cattle  at  Big  Springs,  the 
point  of  destination.  Railway  Co.  v.  Jack- 
son, 62  Tex.  209;  Railway  Co.  v.  Oreathouse, 
ffi  Tex.  104,  17  S.  W.  834;  KaUway  v.  HoUi- 
day,  66  Tex.  621;  Railway  Co.  v.  McCarty,  82 
Tex.  608,  18  S.  W.  716. 

From  a  careful  examination  of  all  the  as- 
signments of  error,  we  wmclude  that  there  is 
no  error  shown  by  the  record  necessitating 
a  reversal,  and  the  Judgment  of  the  dis- 
trict court  is  accordingly  affirmed. 


GULP.  0.  &  a  F.  RY.  CO.  v.  LONE  STAR 
SALT  CO. 

(Court  of  Qvil  Appeals  of  Te.xas.    June  1, 

1901.) 

0ARRIKH8— FREIGHT  —  DELAY  —  DISCRIMINA- 
TION—STATUTORY  PENALTY— DEFENSES. 

1.  Rev.  St.  art.  4574,  subd.  2,  declares  that 
eveiy  railroad  companj'  failing  or  refusing  to 
receive  or  transport  the  tonnage  and  cars  of 
any  connecting  line  without  delay  or  discrimin- 
ation, as  prescribed  by  the  regulations  of  the 
railroad  commission,  shall  be  deemed  guilty  of 
nnjnst  discrimination;  and  article  ^75  im- 
poses a  penalty  on  any  company  guilty  of  dis- 
crimination. Held,  that  the  terms  "delay"  and 
"discrimination"  were  to  he  used  as  converti- 
ble, and  that  delay  was  discrimination,  witliin 
the  terms  of  the  statute ;  and  hence,  delay  in  a 
sliipment  having  l>een  admitted,  it  was  proper 
to  direct  a  verdict  for  plaintiff. 

2.  Railroad  commissioners'  order  No.  2  re- 
quires every  railroad  company  operating  within 
ue  state  to  receive  "every  loaded  car"  tender- 
ed to  It  by  a  connecting  carrier  for  transporta- 
tion. Held,  that  though,  technically  construed, 
the  order  requires  the  initial  carrier  to  deliver 
the  identical  car  hauled  by  it  to  the  connecting 
carrier,  it  was  not  the  intention  of  the  com- 
mission to  so  limit  the  order,  and  hence  it  was 
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no  defense  to  an  action  to  recover  the  penalty 
for  discrimination  imposed  by  Rev.  St.  art. 
4675,  that  the  car  tendered  to  defendant  com- 
pany was  not  the  original  car  in  wUch  the 
freight  was  shipped. 

3.  The  fact  that  the  car  tendered  was  a  re- 
frigerator car,  not  suitable  or  usually  used  for 
the  transportation  of  the  kind  of  freight  load- 
ed therein,  was  no  defense,  on  the  ground  that 
the  company  was  not  liable  to  transport  such 
freight  in  such  car. 

4.  Rev.  St.  art.  4496,  declares  a  penalty 
against  railroads  for  delay  in  shipping  freight- 
Railway  Commission  Law,  arts.  4574,  4575, 
subsequently  enacted,  provide  that  delay  in 
transportation  shall  constitute  a  discrimina- 
tion, for  which  the  railroad  shall  be  liable  to  a 
penalty;  and  article  4581  of  the  commission 
law  declares  that  such  law  shall  not  release 
any  right  of  action  by  any  person  for  a  penalty 
which  may  have  arisen  or  may  hereafter  arise 
under  the  state  law,  and  that  all  laws  in  con- 
flict shall  be  repealed.  Held  that,  where  plain- 
tiff presented  a  cause  of  action  entitling  him 
to  recover  the  penalty  provided  by  article  4575, 
he  was  entitled  to  recover,  without  reference  tp 
whether  Rev,  St.  art.  4496,  was  repealed  by 
the  commission  law. 

Error  from  district  court,  Dallas  county; 
Richard  Morgan.  Judge. 

Action  by  the  Lone  Star  Salt  Company 
against  the  Gulf,  Colorado  &  Santa  F6  Rail- 
way Company  for  the  statutory  penalty  for 
unjust  discrimination  In  the  transportation 
of  freight.  Prom  a  Judgment  In  favor  of 
plaintifT,  defendant  brings  error.    Affirmed. 

J.  W.  Terry,  for  plaintiff  In  error.  McCor- 
mlck  &  Spence,  for  defendant  In  error. 

TEMPLETON,  J.  On  November  17,  1808, 
the  Lone  Star  Salt  Company  delivered  to  the 
Texas  &  Pacific  Railway  Comitany  at  Colo- 
rado. Tex.,  a  car  load  of  salt,  to  be  trans- 
ported by  said  railway  company  to  Ft. 
Worth,  and  there  delivered  to  tne  Gulf,  Col- 
orado &  Santa  P6  Railway  Company,  a  con- 
necting carrier,  to  he  transported  by  said 
last-named  company  to  its  destination,  at 
Brown  wood,  Tex.;  a  through  bill  of  lading 
being  Issued  therefor.  The  Texas  &  Pacific 
Railway  Company  carried  the  salt  to  Ft. 
Worth,  and  reloaded  It  Into  a  refrigerator 
car  of  the  Atchison,  Topeka  &  Santa  F6 
Railway  Company,  and  tendered  same  to  the 
Gulf,  Colorado  &  Santa  F6  Railway  Com- 
pany for  transportation  to  Brownwood.  The 
latter  company  refused  to  receive  or  trans- 
port the  car  until  on  December  12,  189S, 
when  it  bad  the  salt  put  Into  another  car 
and  delivered  to  the  Ft.  Wortb  &  Rio  Grande 
Railway  Company,  which  hauled  the  car  to 
Brownwood,  and  delivered  the  salt  to  the 
consignees.  The  salt  company  brought  this 
suit  against  the  Gulf,  Colorado  &  Santa  F6 
Railway  Company  to  recover  the  penalty  pre- 
scribed by  article  4675,  Rev.  St.,  for  unjust 
discrimination,  and  obtained  Judgment  for 
9400.  The  railway  company  has  brought  the 
case  to  this  court  by  writ  of  error. 

On  the  trial  the  facts  above  stated  were 
established,   and  an  order  of  the  railroad 
commission  shown  to  be  In  force  at  the  time      / 
of  the  shipment  In  question  was  introduced 
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In  evidence.  The  material  parts  of  the  order 
road  thus:  "(1)  Every  railroad  company  op- 
erating a  railroad  between  polnta  within  the 
t'tate  of  Texas  shall  receive,  when  tendered 
to  It  by  a  shipper  at  a  station  on  Its  line, 
every  loaded  car  Intended  for  transportation 
over  Its  line  to  a  point  on  Its  line,  and  also 
every  loaded  car  Intended  for  transportation 
over  Its  line  and  thence  to  a  point  on  any 
connecting  line  of  railroad.  Having  received 
from  a  shipper  a  loaded  car  destined  to  a 
point  on  Its  line,  the  company  so  receiving 
such  loaded  car  shall  forward  and  haul  same 
over  Its  line  to  its  destination;  and,  having 
received  from  a  shipper  a  loaded  car  destined 
to  a  point  on  a  connectmg  line,  the  company 
so  receiving  such  loaded  car  shall  forward 
and  haul  same  over  its  Hue  to  its  Junction 
with  the  next  connecting  line,  to  which  it 
shall  at  such  Junction  deliver  same  for  fur- 
ther transportation.  (2)  Every  railroad  com- 
pany operating  a  railroad  between  points 
within  the  state  of  Texas  shall  receive,  when 
tendered  to  It  by  a  connection  at  a  place  of 
junction  of  their  tracks,  every  loaded  car 
Intended  for  transportation  over  its  line  to 
a  point  on  its  line,  and  also  every  loaded  car 
intended  for  transportation  over  its  line  and 
thence  to  a  point  on  any  connecting  line. 
Having  received  from  a  connection  a  loaded 
car  destined  to  a  point  on  its  line,  the  com- 
pany so  receiving  such  loaded  car  shall  for- 
ward and  haul  same  over  its  line  to  destina- 
tion; and,  having  received  from  a  connec- 
tion a  loaded  car  destined  to  a  point  on  any 
connecting  line,  the  company  so  receiving 
such  loaded  car  shall  forward  and  haul  same 
over  Its  line  to  Its  Junction  with  the  next 
connecting  line,  to  which  it  shall  deliver 
same  for  further  transportation." 

The  court  Instructed  the  Jury  to  find  for 
the  plalntlir,  and  the  plaintiff  in  error  com- 
plains that  the  evidence  was  not  such  as  to 
justify  the  peremptory  instruction.  It  Is  pro- 
vided by  subdivision  2  of  article  4S74,  Rev. 
St.,  that  every  railroad  company  which  shall 
fall  or  refuse,  under  such  regulations  as  may 
l»e  prescribed  by  the  commission,  to  receive 
ond  transport,  without  delay  or  discrimina- 
tion, the  passengers,  tonnage,  and  cars,  load- 
ed or  empty,  of  any  connecting  line  of  rail- 
road, shall  be  deemed  guilty  of  unjust  dis- 
crimination; and  article  4576  provides  that, 
in  case  any  company  shall  be  gnllty  of  dis- 
crimination, the  person,  firm,  or  corporation 
lujured  thereby  may  recover  of  such  com- 
pany a  penalty  of  not  less  than  $125  nor 
more  than  ^0.  It  Is  not  claimed  that  there 
was  not  a  delay  In  the  shipment  in  question, 
or  that  plaintiff  in  error  did  not  refuse  to 
receive  and  transport  the  salt;  but  the  con- 
tention is  that  the  facts  show  merely  a  de- 
lay, and  no  discrimination,  and  that,  as  the 
penalty  Is  recoverable  only  for  discrimina- 
tion, the  trial  court  was  not  warranted  in 
instructing  a  verdict.  The  words  "delay" 
and  "discrimination"  are  by  no  means  syn- 


onymous, and  are  generally  naed  to  express 
dissimilar  ideas.  But  we  are  not  permitted 
to  speculate  as  to  the  sense  In  which  the 
words  are  used  in  the  statute  under  conaid- 
erafion.  By  article  4674  it  la  declared  tnat 
delay  shall  constitute  discrimination,  and  by 
article  4676  the  penalty  Is  denounced  against 
the  company  guilty  of  discrimination,  "as 
defined  in  this  chapter."  The  contention  of 
plaintiff  in  error  was  held  not  tenable  by  this 
court  In  Houston  &  T.  C.  R.  Co.  v.  Lone  Star 
Salt  Ck>.,  48  S.  W.  622,  and  we  see  no  reason 
to  change  the  ruling  there  made. 

It  Is  also  contenaeu  by  the  plaintUF  In  er- 
ror that  it  did  not  violate  the  regulations  ot 
the  railroad  commission,  as  the  salt  was  not 
tendered  to  it  in  the  car  in  which  it  was 
originally  loaded.  The  contention  Is  not 
well  tal^en.  The  mrder  of  the  commission,  in 
terms,  declares  that  "every  railroad  compa- 
ny operating  a  railroad  between  points  In 
Texas  shall  receive,  when  tendered  to  It  by 
a  connection  at  a  place  of  Junction  of  tbebr 
tracks,  every  loaded  car  intended  for  trans- 
portation over  its  line  to  a  point  on  its  line." 
The  undisputed  facts  bring  this  case  literally 
within  these  provisions  of  the  comml^ilon's 
order.  The  fact  that  the  first  section  of  the 
order  requires  railway  companies  to  receive 
from  shippers  all  loaded  cars  tendered  for 
transportation  over  their  lines,  and  makes 
it  the  duty  of  the  company  so  receiving  such 
loaded  cars  to  haul  the  same  over  its  line 
and  deliver  same  to  its  connecting  carrier.  Is 
not  material.  Technically  construed.  Ilils 
section  of  the  commisalon's  order  requires 
the  initial  carrier  to  deliver  the  identical  car 
hauled  by  it  to  the  connecting  carrier;  but 
the  obvions  purpose  of  the  commission  was 
to  secure  the  prompt  acceptance  and  trans- 
portation of  freight,  and  it  does  not  appear 
to  have  been  the  intention  of  the  commis- 
sion, by  promulgating  the  order  aforesaid,  to 
prescribe  the  character  of  cars  to  be  used  by 
the  railway  companies.  Many  reasons  might 
exist  or  arise  why  the  goods  to  be  transport- 
ed should  be  transferred  from  the  car  in 
which  the  same  were  originally  loaded  to 
another  car,  and  no  delay  or  injury  be  occa- 
sioned by  the  transfer.  When  the  railway 
company  actually  transports  the  freight  as 
required  by  the  terms  of  Its  contract  with 
the  shipper,  without  delay  or  injury  thereto, 
and  tenders  the  goods  to  Its  connecting  car- 
rier, the  latter  will  not  be  Justified  in  refus- 
ing to  receive  the  same  t)ecauae  the  goods 
have  been  transferred  from  the  car  In  whidi 
the  same  were  originally  loaded.  In  other 
words,  tlie  shipper  is  interested  only  in  hav- 
ing his  goods  promptly  and  safely  transport- 
ed, and  Is  not  concerned  In  what  car  the 
same  are  carried;  and  the  object  of  the  com- 
mission was  to  secure  to  the  shipper  the 
right  to  a  prompt  and  safe  carriage  of  bis 
goods,  and  not  to  regulate  the  duty  of  tlie 
railway  companies  with  reference  to  the 
kind  of  cars  to  be  used. 
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In  this  connection  anotber  contention  of 
plaintiff  in  error  may  be  considered.  It  is 
insisted  tb^t  plaintiff  in  error  was  jastlfled 
In  refusing  to  receive  the  car  because  tbe 
same  was  a  refrigerator  car,  and  was  not  a 
proper  car  to  be  used  in  carrying  freight  of 
this  class.  It  was  shown  that  refrigerator 
cars  are  generally  used  in  the  transportation 
of  perishable  freight,  such  as  fruit,  fresh 
meaLS,  etc.  On  the  other  hand,  it  clearly 
appears  that  such  cars  are  adapted  to  the 
uses  to  which  the  car  was  applied  in  this  in- 
stance. A  refrigerator  car  is  built  toe  the 
purpose  of  carrying  freight,  and  the  only 
material  difference  between  It  and  an  ordi- 
nary freight  car  Is  that  tbe  former  Is  pro- 
vided with  appliances  for  using  ice,  in  order 
to  preserve  Its  contents,  while  the  latter  is 
not.  Such  being  the  case,  the  plaintiff  in  er- 
ror should  have  received  tbe  car  and  trans- 
ported the  goods  to  their  destination  on  Its 
line,  and,  if  It  bad  any  legal  ground  of  com- 
plaint against  tbe  Texas  &  Pacific  Railway 
Company  for  delivering  tbe  goods  to  it  in 
tbe  said  car,  It  could  obtain  relief  in  the 
courts  of  tbe  country.  Tbe  public  interests 
require  railway  companies  to  settle  contro- 
versies of  this  character  either  by  agreement 
or  by  appeal  to  tbe  commission  or  to  the 
courts,  and  not  to  delay  tbe  transportation 
of  freight  pending  such  settlement.  Hous- 
ton &  T.  C.  R.  Co.  V.  Lone  Star  Salt  Co.,  su- 
pra. Tbe  excuse  offered  by  the  plaintiff  In 
error  for  refusing  to  receive  tbe  car  Is  In- 
sufficient. 

Appellant  also  contends  that,  if  defendant 
in  error  has  any  valid  claim  against  it,  the 
same  accrued  under  article  4496,  Rev.  St., 
and  not  under  articles  4574  and  4576.  Arti- 
cle 449t>,  which  prescribes  a  penalty  for  a 
delay  In  shipment,  was  enacted  prior  to  tbe 
passage  of  tbe  railway  commission  law,  of 
which  articles  4574  and  4075  are  a  part  it 
is  provided  by  article  4581  (also  part  of  tbe 
commission  law)  that  "this  law  shall  not 
have  tbe  effect  to  release  or  waive  any  right 
of  action  by  the  state  or  any  person  for  any 
right,  penalty  or  forfeiture  which  may  have 
arisen  or  may  hereafter  arise  under  any  law 
of  this  state;  and  all  penalties  accruing  un- 
der this  chapter  shall  be  cumulative  of  each 
other  and  a  suit  for  or  a  recovery  of  one 
shall  not  be  a  bar  to  the  recovery  of  any  oth- 
er penalty;  and  all  laws  and  parts  of  laws 
in  conflict  with  this  chapter  are  repealed." 
We  have  seen  above  that  the  defendant  In 
error  has  a  case  which  comes  within  the 
provisions  of  tbe  railway  commission  act, 
and  It  is  therefore  entitled  to  recover  tbe 
penalty  there  prescribed,  no  matter  whether 
said  act  operates  as  a  repeal  of  article  4496, 
or  whether  tbe  penalty  fixed  by  the  commis- 
sion law  is  merely  cumulative  of  tbe  penalty 
denounced  by  the  said  article.  We  conclude 
that  the  contention  of  plaintiff  In  error  on 
this  issue  is  not  well  taken.  Tbe  Judgment 
Uaflirmed. 


BOARD   or   TRUSTEES   OF   IKDBPBND- 
BNT  SCHOOL  DIST.  OP  HOUS- 
TON V.  DOW.i 
(Court  of  Civil  Appeals  of  Texas.    June  7, 
1901.) 

SCHOOLS    AND    SCHOOL    DISTRICTS-DISTRICT 
BOARDS— OFFICERS-COMPENSATION. 

Under  Act  Feb.  21,  1900,  providing  for  the 
election  of  trustees  to  constitute  the  school 
board  of  an  independent  school  district,  all  of 
whom  shall  serve  without  compensation,  and 
directing  that  they  shall  choose  necessary  of- 
ficers and  committees,  such  board  cannot  allow 
compensation  to  Its  secretary  and  treasurer 
elected  from  their  own  number,  though  Act 
Jane  23, 1887,  as  amended  by  Act  Jane  o,  1899, 
allows  the  nse  of  local  school  funds  for  paying 
employes,  and  other  purposes  necessary  in  the 
conduct  of  the  public  schools,  to  be  determined 
by  the  trustees. 

Appeal  from  district  court,  Harris  county; 
WiUlam  H.  Wilson,  Judge. 

Bill  by  Andrew  Dow  against  the  board  of 
trustees  of  tbe  independent  school  district  of 
Houston  to  restrain  defendants  from  paying 
certain  compensation  to  ofilcers  of  the  board. 
From  a  Judgment  granting  an  Injunction, 
defendants  appeal.    Affirmed. 

Stewart,  Stewart  &  Lockett,  R.  L.  White- 
head, and  Kennedy  &  Tracy,  for  appellants. 
Baker,  Botts,  Baker  &  Lovett,  for  appel- 
lee. 

GARRETT,  C.  J.  Andrew  Dow,  tbe  appel- 
lee, brought  this  suit  In  the  district  court  of 
Harris  county  for  the  55th  Judicial  district 
against  tbe  appellants,  as  the  board  of  trus- 
tees of  the  independent  school  district  of 
Houston,  and,  except  as  to  himself,  as  indi- 
vidual members  of  said  board,  to  restrain 
them  from  paying  a  salary  to  two  of  Its 
members,  S.  E.  Tracy  as  secretary,  and  J. 
J.  Settegast  as  treasurer,  of  tbe  board.  Upon 
bearing,  appellants'  demurrer  to  tbe  petition 
was  overruled,  and  the  injunction  was  grant- 
ed as  prayed  for.  The  only  question  upon 
this  appeal  Is  tbe  right  of  the  board  of  trus- 
tees to  allow  any  compoisatlon  whatever  to 
Its  secretary  and  treasurer,  who  were  also  ex- 
members  of  tbe  board.  It  was  agreed  at  tbe 
trial  that  the  facts  set  forth  in  the  petition 
were  true;  and,  furtner,  that,  if  S.  E.  Tracy 
as  secretary,  and  J.  J.  Settegast  as  treas- 
urer, of  tbe  board,  were  entitled  to  receive 
any  pecuniary  compensation  whatever,  tbe 
compensation  which  had  been  fixed  for  them 
by  the  board  was  reasonable  for  the  serv- 
ices incident  to  tbe  positions.  The  petition 
alleges:  Tbat  complainant,  Andrew  Dow, 
brings  tbe  suit  In  bis  own  behalf  as  a  rest- 
dent  citizen,  voter,  property  holder,  and 
taxpayer  of  the  city  of  Houston,  and  in  be- 
half of  all  other  persons  similarly  situated, 
against  the  board  of  public  school  tmatees 
of  tbe  independent  school  district  of  Hous- 
ton, composed  of  James  Charlton,  president 

'  Reheartnc  d«nl«d. 
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S.  B.  Tracy,  secretary,  J.  J.  Settegast,  E.  B. 
H.  Schneider,  A.  C  Abell,  W.  H.  Llgbtbonse, 
and  said  Dow;  also  against  tbe  members 
of  tbe  board,  except  bimself,  individually. 
That  the  city  of  Houston  Is  a  municipal  coi^ 
poratlon  created  by  an  act  of  the  legislature 
passed  October  22,  1866,  and  acts  amenda- 
tory thereto;  a  new  charter,  however,  having 
been  granted  by  act  of  April  10,  18»7.  That 
by  virtue  of  an  election  under  the  school  law 
of  1876,  held  December  5,  1876,  the  city  of 
Houston  assumed  exclusive  control  of  the 
public  schools  within  its  limits,  and  there- 
by became  an  independent  school  district, 
and  has  since  continued  as  such  Independent 
school  district  That  formerly  tbe  board  of 
trustees  for  said  independent  school  district 
was  selected  by  its  mayor  and  city  council, 
but  that,  acting  under  chapter  7,  Gen.  Laws 
Ex.  Sess.  28th  Leg.,  approved  February  21, 
1900,  a  popular  election  was  held  on  the  first 
Saturday  In  May,  1900,  at  which  election 
said  Dow,  together  with  said  Charlton,  Light- 
house, Tracy,  Settegast,  Schneider,  and  Abell, 
were  elected  trustees  of  said  independent 
school  district,  and  that  the  former  board  of 
trustees  turned  over  to  them  as  snch  the 
schools  and  school  property  In  said  independ- 
ent school  district,  and  that  said  board  so 
elected  on  the  first  Saturday  of  May  duly 
qualified  and  assumed  charge  of  said  schools 
and  school  property,  and  have  ever  since 
continued  to  act  as  such.  That  on  May  15, 
1900,  at  a  regular  meeting  of  the  board, 
James  Ciharlton  was  elected  president,  W.  H. 
Ughtbouse  was  elected  vice  president,  S.  E. 
Tracy  was  elected  secretary,  and  J.  J.  Sette- 
gast was  elected  treasurer,  of  said  board, 
and  that  all  said  officers  so  elected  were 
and  are  members  of  said  board.  That  after- 
wards, to  wit,  on  May  22,  1900,  the  duties  of 
the  secretary  of  said  board  were  attempted 
to  be  fixed  and  defined  by  a  by-law  adopted 
by  said  trustees.  That  at  the  same  time  the 
duties  of  the  treasurer  of  said  board  were 
attempted  to  be  regulated  and  defined  by  a 
by-law  adopted  by  said  board.  That  at  said 
meeting  on  May  22,  1900,  said  complainant, 
Dow,  was  not  present,  and  that  at  said  meet- 
ing a  resolution  was  adopted  by  the  board  by 
the  terms  of  which  said  S.  E.  Tracy  was  to 
be  paid,  out  of  the  local  school  funds,  the 
sum  of  $100  per  month  as  compensation  for 
his  services  as  secretary  of  said  board  of 
trustees.  That  at  a  meeting  held  on  June 
14,  1900,  at  which  said  complainant,  Dow, 
was  not  present  a  resolution  was  adopted 
by  said  board,  under  which  the  board  agreed 
to  pay  tbe  defendant  J.  J.  Settegast  out  of 
the  local  school  funds,  one-half  of  1  per  cent 
on  all  moneys  received  by  him,  and  one-half 
of  1  per  cent  on  all  amounts  disbursed  by 
blm,  as  compensation  for  bis  services  as 
treasurer  of  said  board  of  trustees.  That 
complainant  Dow,  was  not  present  at  ei- 
ther of  the  meetings  of  the  board  at  which 
the  salary  and  fees  were  sought  to  be  al- 
lowed said  respondents  Tracy  and  Settegast 


members  of  said  boaid,  as  compensation  for 

their  services  as  secretary  and  treasurer, 
respectively,  but  that  at  a  meeting  of  said 
board  held  on  July  3,  1900,  said  Dow  was 
present  and  as  a  member  of  said  board  ob- 
jected to  tbe  approval  of  the  minutes  of  the 
former  meetings,  allowing  such  salary  and 
compensation,  and  used  his  voice  and  influ- 
ence to  prevent  said  board  of  trustees  from 
carrying  out  said  resolution.  That  said 
Tracy  and  Settegast  were  elected  secretary 
and  treasurer,  respectively,  for  a  term  of 
12  months  each;  and  that  tbe  amount  to  be 
paid  Tracy  for  his  services  as  secretary  of 
said  board  will  be  $1,200;  and  that  said 
Settegast  claiming  to  act  in  his  capacity  as 
treasurer  of  said  board  of  trustees,  Is  collect- 
ing, and  claiming  a  right  to  collect  and  act 
as  custodian  for  the  state,  county  and  lo- 
cal public  school  fimds  of  said  city,  and  that 
the  amount  which  said  city  will  be  entitled 
to  receive  for  the  current  year  from  all 
sources  wiU  be  $106,388.45,  and  that  said 
Settegast  under  said  resolution,  will  be  paid 
for  his  alleged  services  as  said  treasuro' 
$1,063.88.  That  said  board  of  trustees  is 
threatening  to  pay  to  said  Tracy  and  Sette- 
gast the  amounts  voted  to  them.  That  such 
payment  is  unlawful,  and  will  be  an  unau- 
thorized diversion  of  the  funds  placed  under 
the  control  of  said  board,  and  will  work 
great  and  Irreparable  Injury  and  damage  to 
the  plaintiff,  and  that  he  Is  without  adequate 
remedy  at  law.  That,  if  said  board  is  per- 
mitted to  pay  out  said  amounts  to  said  Tracy 
and  Settegast  for  their  alleged  services  as 
secretary  and  treasurer  of  said  board,  it  will 
violate  its  sacred  trust:  and  that  It  Is  pe- 
culiarly the  province  of  the  court  of  equity 
to  avert  said  wrong  by  means  of  an  injunc- 
tion. The  prayer  Is  for  a  writ  of  injunction 
restraining  said  board  of  trustees,  its  ofllcers, 
agents,  and  servants,  and  also  the  Individual 
respondents,  from  paying  over  to  respond- 
ents Tracy  and  Settegast  or  either  of  tbem, 
any  sum  or  sums  of  money  under  said  reso- 
lutions, or  any  compensation  for  any  serv- 
ices rendered  or  to  be  rendered  by  them,  or 
either  of  them,  out  of  said  local  school  funds, 
or  any  other  funds  committed  to  the  care  of 
said  board  of  trustees;  that  citations  issue, 
and  that  at  the  hearing  said  injunction  be 
perpetuated;  and  for  general  relief. 

Tbe  appellants  were  elected  and  htrid  their 
offices  as  school  trustees  in  accordance  with 
an  act  of  the  legislature  approved  February 
21,  1900  (Gen.  Laws  Ist  Called  Sess.  26th 
Leg.  p.  18).  Section  1  of  the  act  provides 
that  seven  trustees  shall  be  elected,  who 
"shall  constitute  the  school  board  of  such  in- 
dependent district,  and  all  of  whom  shall 
serve  without  compensation."  Section  4  pro 
vldes  that:  "The  trustees  chosen  under  this 
act  shall  meet  within  twenty  days  after  their 
election,  or  as  soon  thereafter  as  possible, 
for  the  purpose  of  organizing.  A  majority 
of  said  board  shall  constitute  a  qu<vum  to  do 
business,  and  they  shall  choose  a  president. 
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secretary,  treasurer  and  other  necessary  offi- 
cers and  committees."  By  section  6  the 
board  is  Invested  with  the  power  to  adopt 
such  rules,  regulations,  and  by-laws  as  they 
may  deem  proper,  and  the  public  free  schools 
of  the  district  are  placed  under  their  control, 
and  they  are  given  the  exclusive  power  to 
manage  and  govern  the  schools.  By  an  act 
approved  June  23,  1897  (Gen.  Laws  8p.  Sess. 
p.  48),  amended  by  the  act  of  June  6,  1899, 
(Gen.  Laws  1899,  p.  329),  to  regulate  and  lim- 
it the  expenditure  of  state,  county,  and  local 
school  funds,  the  local  school  fund  may  be 
used  In  addition  to  the  purposes  enumerated 
for  state  and  coimty  funds;  al»o  for  "pur- 
chasing appliances  and  supplies,  for  the  pay- 
ment of  Insurance  premiums.  Janitors  and 
other  employes,  for  buying  school  sites,  buy- 
ing, building,  and  repairing  and  renting 
school  houses,  and  for  other  purposes  neces- 
sary in  the  conduct  of  the  public  schools  tp 
be  determined  by  the  board  of  trustees." 
The  treasurers  of  the  several  counties  are 
the  treasurers  of  the  school  funds,  and  are 
expressly  allowed  a  commission  for  receiving 
and  disbursing  the  same.  Rev.  St.  art.  3835, 
and  the  amendment  of  the  act  of  June  23, 
1897,  was  to  permit  the  use  of  the  school 
fund  to  pay  a  commission  to  the  county 
treasurer  for  handling  the  school  funds;  the 
act  of  1897  having  failed  to  allow  such  use. 
The  law  permitting  the  incorporation  of 
towns  and  villages  for  school  purposes  only 
also  provides  for  a  treasurer,  and  allows  him 
compensation.  Rev.  St.  art.  4003.  No  com- 
pensation Is  specifically  fixed  by  law  for  the 
handling  of  the  school  fund  by  the  treasurer 
of  an  incorporated  city  or  town  which  has 
assumed  control  of  the  free  school  within  its 
limits.  But  by  Rev.  St  art  4031,  the  treas- 
nrer  of  such  city  or  town  has  the  same  pow- 
ers, and  is  required  to  perform  the  same  du- 
ties, as  are  prescribed  for  county  treasurers 
so  far  as  applicable.  No  compensation  what- 
ever Is  provided  by  law  for  the  treasurer  of 
the  board  of  school  trustees  elected  by  such 
board  in  a  city  or  town  which  has  assumed 
exclusive  control  of  the  public  free  schools 
within  its  limits.  School  trustees,  and  the 
secretary  and  treasurer  elected  by  them,  are 
public  officers.  No  public  officer  can  receive 
compensation  from  the  public  funds  unless 
the  same  has  been  allowed  and  fixed  by  law. 
There  Is  no  specific  provision  of  law  fixing 
salaries  to  the  offices  of  secretary  and  treas- 
urer of  a  board  of  school  trustees,  and,  if 
the  secretary  and  treasurer  of  the  appellant 
board  are  entitled  to  receive  salaries,  au- 
thority must  be  found  in  the  law  for  the 
board  to  fix  them.  Looking  to  the  statutes, 
no  express  authority  is  found,  but  on  the 
contrary,  there  is  an  express  prohibition  of 
compensation  to  all  the  members  of  the 
board  of  trustees.  It  Is  sought  however,  to 
differentiate  the  duties  of  a  trustee  and  an 
officer  of  the  board,  and  It  is  claimed  that 
the  prohibition  of  compensation  to  the  trus- 
tees applies  to  their  duties  as  such,  and  not 


to  duties  performed  as  employ^  or  officers 
of  the  board,  whose  services  the  board  has 
the  right  to  engage  and  malce  compensation 
for.  It  is  clear  from  the  language  of  the 
law  that  the  secretary  and  treasurer  must 
be  members  of  the  board.  The  members  are 
required  to  meet  and  organize  by  choosing  a 
president  secretary,  treasurer,  and  other 
necessary  officers  and  committees.  All  are 
termed  "officers."  The  secretary  and  treas- 
urer are  members  of  the  board,  and  officers, 
not  employes,  in  the  sense  in  which  this 
word  Is  used  in  the  statute.  Their  duties  as 
officers  cannot  be  differentiated  from  their 
general  dnties  as  trustees,  so  as  to  entitle 
them  to  compensation.  But  even  if  the  du- 
ties of  the  secretary  and  treasurer  should  be 
regarded  as  distinct  from  their  duties  as 
trustees,  what  authority  has  the  board  for 
allowing  them  salaries  out  of  the  school 
funds?  Such  authority  must  be  found  In  the 
plain  purpose  of  the  law.  It  must  be  grant- 
ed. It  cannot  be  Implied  from  general  lan- 
guage giving  the  trustees  exclusive  power  to 
manage  and  govern  the  schools.  The  statute 
which  limits  the  expenditure  of  these  funds 
Is  invoked  as  furnishing  such  authority.  The 
language  relied  on  is,  as  above  quoted,  that 
the  funds  may  be  "used  for  the  purposes 
enumerated  for  state  and  county  funds,  and 
for  purchasing  appliances  and  supplies,  for 
the  payment  of  Insurance  premiums,  Jani- 
tors, and  other  employ&s,  for  buying  school 
sites,  buying,  building,  and  repairing  and 
renting  school  houses,  and  for  other  purposes 
necessary  in  the  conduct  of  the  public 
schools,  to  be  determined  by  the  board  of 
trustees."  Applying  to  the  construction  of 
this  language  the  rule  that  the  general  terms 
relate  to  things  of  the  same  sort  as  the  pre- 
ceding things  specially  mentioned,  there  can 
be  no  difficulty  in  reaching  the  conclusion 
that  a  secretary  or  treasurer  is  not  an  em- 
ploy6  to  be  classed  with  a  Janitor,  or  that 
the  expending  of  money  for  the  services  of 
a  secretary  or  treasurer  is  for  other  pur- 
poses falling  within  the  category  of  buying 
school  sites  and  buying,  building,  repairing, 
and  renting  school  houses.  This  rule  of  con- 
struction of  the  above  language  of  the  law 
may  be  properly  invoked.  Whitfield  v.  Com- 
press Co.,  62  S.  W.  lie,  2  Tex.  Ct  Rep.  91. 
But,  if  It  should  be  held  that  the  board  has, 
under  the  authority  of  the  act  referred  to,  or 
any  other  provision  of  law,  to  pay  salaries 
to  its  secretary  and  treasurer,  it  would  be 
against  a  well-settled  rule  of  public  policy 
to  allow  it  to  pay  money  to  its  own  members 
under  the  guise  of  compensation  for  extra- 
official  duties.  People  v.  Township  Board  of 
Overyssel,  11  Mich.  222;  Pickett  v.  School 
Dlst,  25  Wis.  551,  3  Am.  Rep.  106;  Iron  Co. 
y.  Sherman,  30  Barb.  553;  Whitecote  v.  Law- 
rence, 3  Yes.  470;  Moore  v.  Independent 
Dlst,  55  Iowa,  664,  8  N.  W.  631;  Waymlre  v. 
Powell,  105  Ind.  328,  4  N.  B.  886;  Shakespear 
V.  Smith,  77  Cal.  640,  20  Pac.  294,  11  Am.  St 
Rep.  327;  Scott  v.  School  Dlst,  67  Tt  ISO,  31 
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Atl.  145,  27  L.  R.  A.  588;  McFarland  v.  Gor- 
don (Vt.)  41  Atl.  507;  Buck  v.  City  of  Eure- 
ka, 109  Cal.  504,  42  Pac.  243;  Mllford  v.  Wa- 
ter Co.,  124  Pa.  610,  17  Atl.  185.  Appellants 
occupy  a  fiduciary  relation  to  the  city,  and 
In  such  relation  they  cannot  place  themselyes 
in  the  antagonistic  position  of  obtaining  a 
contract  of  employment  within  the  gift  of 
the  board.  They  cannot  deal  with  them- 
selres,  and  this  is  especially  true  in  this  case, 
where  the  plain  purpose  of  the  law  is  that 
tliey  should  serve  without  compensation.  We 
deem  it  unnecessary  to  notice  other  reasons 
urged  by  counsel  for  appellee  in  favor  of  the 
correctness  of  the  Judgment,  although  they 
are  entitled  to  considerable  weight  The 
Judgment  of  the  court  below  will  be  affirm- 
ed.   Affirmed. 


HARBISON  V.  LOKET. 

(Conrt  of  CStU  Appeals  of  Texas.    Jane  6, 

1901.) 

JUSTICES  OP  THE  PEACE— VALIDITT  OF  JUDO- 
HENT— DISQUAUFICATION. 

1.  The  holder  of  a  note  transferred  it  to  an- 
other, who,  with  the  attorney,  were  to  have 
the  proceeds.  The  attorney  was  also  a  justice 
of  the  peace,  and,  pursuant  to  a  scheme  among 
the  three,  the  note  was  transferred  to  an- 
other, who  sued  thereon  before  such  justice. 
Held,  that  the  judgment  was  utterly  void,  un- 
der Const,  art.  6,  {  11,  providing  that  no  judge 
shall  sit  in  any  case  in  which  he  is  interested. 

2.  Where  a  suit  was  brought  on  a  note  be- 
fore a  justice  of  the  peace  who  had  l>een 
attorney  in  a  prior  suit  on  the  note,  the  judg- 
ment rendered  by  him  is  void,  under  Const, 
art.  5,  {  11,  providing  that  no  judge  shall  sit 
in  any  case  in  which  he  has  been  of  counsel. 

3.  Enforcement  of  void  judgment  will  be  en- 
joined without  any  reference  to  the  merits  of 
any  defense. 

Appeal  from  district  court,  Rockwall  coun- 
ty;  J.  B.  Dillard,  Judge. 

Suit  by  T.  F.  Lokey  against  Clyde  Harri- 
son. From  a  Judgment  in  favor  of  plaintiff, 
defendant  appeals.    Affirmed. 

H.  M.  Wade  and  Stroud  &  Bidgell,  for  ap- 
pellant   D.  P.  Johnson,  for  appellee. 

GARRETT,  0.  J.  The  aK>ellee  brought 
this  suit  in  the  district  court  of  Rockwall 
county  to  enjoin  the  execution  of  a  Judgment 
against  him  rendered  in  favor  of  the  appel- 
lant in  the  Justice's  court  of  precinct  No.  4 
of  said  county.  It  appeared  from  the  evi- 
dence that  on  the  24th  day  of  August,  1887, 
the  appellee  and  W.  H.  Slater  executed  a 
promissory  note,  payable  to  T.  B.  Hutchin- 
son, for  the  sum  of  $00,  with  interest  at  the 
rate  of  10  per  cent,  per  annum,  and  due  Au- 
gust 1,  1888.  The  note  was  executed  for  a 
threshing  machine  which  was  represented 
to  be  in  good  condition.  After  the  appellee 
and  Slater  had  executed  the  note,  they  took 
possession  of  the  thresher,  and  went  to  get 
the  power,  which  Hutchinson  told  them  was 
at  a  neighbor's  house.  They  discovered  that 
the  machinery  was  not  In  good  condition, 


and  left  the  thresher  where  they  found  the 
power.  Some  time  afterwards  appellee  no- 
tified Hutchinson  that  the  machinery  was 
worthless,  and  that  he  would  not  pay  the 
note.  Hutchinson,  as  well  as  the  appdilant 
lived  In  Rockwall  county,  and  the  appellee 
is  a  resident  of  Collin  county.  In  1898 
Hutchinson  brought  suit  on  the  note,  as  s 
lost  note,  evidenced  by  an  attorney's  receipt 
therefor,  against  the  makers  of  It  in  Jus- 
tice's court  precinct  No.  3  of  Rockwall  coun- 
ty, and  was  r^resented  in  the  suit  by  3.  W. 
Beese,  to  whom  the  matter  was  Intrusted 
for  collection.  Appellee  was  served  wltln  ci- 
tation, and  appeared  to  defend  the  suit  iJut 
Hutchinson  dismissed  it  because,  as  he  stat- 
ed, Lokey  would  plead  limitation.  Hutchin- 
son considered  the  claim  worthless,  and 
transferred  it  without  consideration,  and 
without  recourse  on  himself,  to  one  Mercer, 
who  transferred  It  to  the  appellant  Hutch- 
inson gave  the  claim  to  Mercer,  and  when 
he  turned  It  over  to  Mercer  It  was  under- 
stood that  he  and  Beese  were  to  pay  the 
costs  of  the  suit  that  had  been  dismissed, 
and  to  have  the  proceeds  when  collected.  J. 
W.  Beese  was  the  Justice  of  the  peace  for 
precinct  No.  4  In  Rockwall  county,  and  a 
scheme  was  formed  by  which  Mercer  trans- 
ferred the  claim  to  appellant  and  he  brought 
suit  upon  it  against  Lokey  and  Slater  in 
Reese's  court,  and  caused  them  to  be  cited 
by  publication  in  an  obscure  newspaper  in 
Rockwall  county  upon  an  affidavit  that  their 
whereabouts  were  unknown.  The  citation 
was  in  proper  form,  and  published  for  the 
requisite  time;  and,  the  parties  having  failed 
to  appear,  Judgment  was  rendered  against 
them  by  Reese  for  the  amount  of  the  note, 
with  Interest  on  March  22,  1900.  Execution 
was  issued  on  this  Judgment  July  6,  1900. 
which  was  returned  "No  property  found," 
and  a  writ  was  afterwards  issued  to  Collin 
county,  to  enjoin  the  execution  of  which  this 
suit  was  brought  This  was  appellee's  first 
knowledge  of  the  suit.  Reese,  the  Justice 
before  whom  the  Judgment  was  rendered, 
was  interested  in  the  result  of  the  suit,  and 
both  he  and  Mercer  knew  where  the  appel- 
lee resided.  The  appellant  probably  knew 
that  the  appellee  resided  in  Collin  county. 
At  any  rate,  either  Mercer,  who  transferred 
him  the  claim,  or  Reese,  before  whom  the 
suit  was  brought,  could  have  informed  him 
upon  inquiry.  It  Is  clear  that  the  citation 
by  publication  was  a  fraudulent  scheme  en- 
tered into  by  the  appellant  and  Mercer  and 
Reese  to  obtain  a  Judgment  against  the  ap- 
pellee. 

It  is  contended  by  the  appellant  that  the 
Judgment  was  not  void,  but  only  voidable, 
and  that,  although  this  ia  a  direct  attack 
upon  it  yet,  in  order  to  set  It  aside,  a  mer- 
itorious defense  must  be  shown;  that  such 
defense  has  not  been  shown,  because  the  ap- 
pellee never  offered  to  restore  the  property, 
and  a  court  of  equity  will  not  set  aside  a 
Judgment  when  another  trial  will  result  in 
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the  same  Jndgineut,  or  to  let  In  a  plea  of  lim- 
itation. This  may  be  all  true,  but,  as  Reese 
was  Interested  In  the  suit,  the  Judgment  was 
utterly  void,— was  of  no  more  force  than  If 
it  had  never  been  rendered.  Const  art.  5, 
S  11;  Chambers  v.  Hodges,  23  Tex.  100.  His 
having  been  of  counsel  was  also  a  disqualifi- 
cation that  would  render  the  Judgment  void. 
Const,  supra;  Slaven  v.  Wheeler,  B8  Tex.  23. 
As  a  void  judgment,  Its  execution  will  be 
enjoined,  without  reference  to  the  merits  of 
any  defense  the  appellee  might  set  up  against 
the  cause  of  action.  The  Judgment  of  the 
court  below  will  be  affirmed.    Affirmed. 


EOWAN  T.  RAINBT. 

(Court  of  Civil  Appeals  of  Texas.   June  % 
1901.) 

TRBSPASB  TO  TRY  TITUB-IMPROVBHENTS. 

Xliough  under  Rev.  St.  art  4840,  an  un- 
recorded deed  is  binding  against  the  grantors 
and  his  heirs,  aa  heir  taking  and  holdmg  pos- 
session,  after  inquiry  as  to  title,  in  good  faith 
believing  the  property  Is  his,  is  entitled  to  the 
beaefits  of  article  5277,  giving  a  claim  for  im- 
provements to  a  defendant  in  trespass  to  try 
title  who  has  had  adverse  possession  in  good 
faith  for  a  certain  time,  and  has  made  perma- 
nent improvements. 

Appeal  from  district  court,  Harrison  coun- 
ty;  W.  J.  Graham,  Judge. 

Trespass  to  try  title  by  Patrlclc  Rowan 
against  J.  W.  Ralney.  BYom  Judgment  al- 
lowing defendant  for  bis  improvements, 
plaintiff  appeals.    Affirmed. 

M.  K.  Geer,  for  aM>eUant  T.  P.  Young, 
for  appelle& 

TEMPLETON,  J.  S.  D.  Ralney  and  wife 
owned  a  bloclc  of  land  situated  in  tbe  city 
of  MarshaU.  In  1885  they  soli  a  lot  out  of 
tbe  block  to  appellant  Rowan.  All  the  par- 
ties then  lived  at  Marshall.  Rowan  did  not 
have  his  deed  recorded  until  1900.  In  1892 
he  removed  to  Tltns  county,  where  he  has 
since  resided.  Ralney  died  In  1891.  The 
lot  In  question  and  the  adjoining  lots  which 
had  not  been  sold  were  unimproved,  and  in 
1805  Mrs.  Kainey  rented  same  to  Whaley, 
who  Inclosed  the  lots.  Including  tbe  one  In 
controversy,  and  used  the  same  as  a  cow 
pasture.  Mrs.  Ralney  died  in  1898.  Two 
sons,  the  appellee  and  another,  were  the  sole 
heirs  of  Ralney  and  wife.  Soon  after  Mrs. 
Ralney's  death  appellee  bought  bis  brother's 
interest  in  part  of  the  estate,  the  Rowan  lot 
l)elng  embraced  in  the  conveyance.  The  con- 
sideration was  a  credit  on  an  Indebtedness 
owing  to  appellee  by  bis  brother.  Appellee 
shortly  thereafter,  and  before  the  filing  of 
Rowan's  deed  or  tbe  bringing  of  this  suit 
improved  the  Rowan  lot  by  erecting  thereon 
a  small  dwelling  bouse  with  the  usual  ap- 
purtenances. Rowan  sued  appellee  In  tres- 
pass to  try  title,  and  recovered  the  land.  Ap- 
pellee pleaded  bis  Improvements,  and  was 


allowed  the  value  thereof.  Rowan  has  ap- 
pealed. 

On  tbe  Issue  of  Improvements  in  g;ood  faitli 
it  was  shown.  In  addition  to  the  facts  above 
stated,  that  appellee  resided  In  Tom  Green 
county,  Tex.,  at  the  time  Rowan  bought  tbe 
lot  and  that  be  has  not  lived  at  Marshall 
since  then;  that  after  bis  mother's  death, 
and  before  he  bought  out  his  brother,  he  had 
an  experienced  abstracter  to  examine  the 
deed  records  of  Harrison  county,  to  see  what 
lands  belonged  to  the  estates  of  his  father 
and  mother,  which  examination  showed  that 
the  title  to  the  lot  in  controversy  was  in 
the  said  estates.  It  further  appears  that 
appellee  did  not  know,  until  the  Rowan  deed 
was  filed  for  record,  that  the  lot  had  been 
sold,  and  that  he  bad  no  knowledge  of  any 
facts  which  would  have  put  him  upon  Inquiry 
as  to  the  sale.  When  appellee  bought  from 
his  brother,  and  when  he  went  into  posses- 
sion and  when  be  made  the  improvements, 
he  believed,  and  had  every  reason  to  believe, 
that  the  lot  had  not  been  sold,  and  that  it 
belonged  to  the  estates  of  his  father  and 
mother,  and  that  he  had  Inherited  an  undi- 
vided one-half  interest  in  tbe  lot  from  bis 
parents,  and  that  the  deed  from  his  brother 
conveyed  to  him  a  good  title  to  the  remaining 
Interest  Acting  on  such  belief,  appellee 
went  Into  possession,  and  made  the  Improve- 
ments in  good  faith,  without  any  knowledge 
whatever  of  any  adverse  claim  to  the  land. 

It  Is  provided  by  article  6277,  Rev.  St,  that 
a  defendant  in  an  action  of  trespass  to  tiry 
title,  who  has  had  adverse  possession  In 
good  faith  of  the  premises  in  controversy  for 
tbe  required  time,  and  who  has  made  per- 
manent and  valuable  Improvements  thereon, 
may  set  up  a  claim  for  such  Improvements. 
Appellant  contends  that  appellee  was  not  a 
possessor  In  good  faith  of  the  lot  In  ques- 
tion because  bis  mother,  from  whom  he  re- 
ceived possession,  was  not  a  possessor  In 
good  faitb,  and  because,  by  virtue  of  article 
4640,  Rev.  St.,  tbe  deed  to  Rowan,  though 
not  recorded,  was  binding  on  Ralney  and 
wife  and  on  their  beirs.  Conceding  that 
Mrs.  Ralney  was  not  a  jKtssessor  in  good 
faith,  and  assuming  that  her  possession 
could  not  be  tacked  to  the  possession  of  ap- 
pellee, still,  as  appellee  had  possession  him- 
self for  more  than  one  year  before  the  bring- 
ing of  this  suit  such  facts  would  not  have 
the  effect  to  bar  appellee's  claim.  The  ques- 
tion Is  whether  appellee  himself  took  and 
held  possession  In  good  faith  for  the  re- 
quired time,  and  on  this  Issue  the  testimony 
Is  conclusive  in  his  favor.  It  was  unmistak- 
ably shown  that  appellee,  when  he  took  pos- 
session and  made  the  Improvements,  be- 
lieved that  the  lot  was  his  own,  and  had 
such  grounds  for  his  belief  as  would  be  sat- 
isfactory to  a  person  of  ordinary  prudence, 
and  that 'he  had  made  such  inquiry  concern- 
ing his  title  as  an  ordinarily  prudent  per- 
son would  and  should  have  done.  In  such 
case  tbe  Improver  la  entitled  to  protection. 
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Holstein  r.  Adams,  72  Tex.  490,  10  S.  W. 
31K).  Appellee's  claim  cannot  be  defeated  on 
the  ground  that  those  under  whom  he  claims 
were  not  possessors  In  good  faith,  unless  he 
had  notice  of  that  fact  True  it  is  thalt  he 
was  not  a  purchaser  for  value  of  the  lot  in 
controversy,  but  be  had  as  much  reason  to 
believe  himself  the  owner  of  the  lot  as  one 
who  had  bought  and  paid  for  it.  He  acted 
as  a  reasonably  prudent  person  would  have 
acted  in  assuming  the  rights  of  ownership 
over  the  preml6e8,-and  must  be  held  to  be  a 
possessor  in  good  faith,  and  entitled  to  pay 
for  his  improvements.  The  fact  that  the 
deed  of  his  ancestors  was  binding  on  him  on 
the  question  of  title  would  not  prevent  him 
from  being  a  possessor  in  good  faith  or  bar 
his  claim  for  improvements.  That  the  deed, 
though  unregistered,  was  sufficient  to  defeat 
his  claim  of  title,  is  not  disputed.  But  the 
statute  cannot  have  been  intended  to  apply 
to  a  claim  for  improvements  made  by  an 
heir  In  good  faith  and  without  notice,  on  land 
that  had  been  sold  by  his  ancestor.  Such 
a  construction  would  be  ia  conflict,  not  only 
with  the  spirit  of  our  law  and  the  principles 
of  equity,  but  with  the  statute  which  au- 
thorizes a  recovery  for  improvements  so 
made,  without  reference  to  the  source  of  the 
defendant's  claim  of  title.  The  statute  does 
not  restrict  a  recovery  to  one  who  claims 
title  by  purchase.  We  conclude  that  the 
Judgment  sbonld  be  afBrmed. 


JOHNSON  et  al.  T.  DANIBIi  et  al. 

(Court  of  Civil  Appeals  of  Texas.    June  1, 
1901.) 

APPBAL—PRBSITMPTION— INJUNCTION— SWOKN 
PETITION— SKTTINQ  ASIDE  EXE- 
CUTION SALE. 

1.  It  will  be  presumed  that  a  temporary  in- 
junction was  granted  on  a  petitioD  sworn  to, 
as  required  by  Rev.  St.  art  2992,  it  not  appear- 
ing whether  the  original  or  the  first  amended 
petition  was  sworn  to,  or  whether  the  writ  is- 
sned  before  the  filing  of  the  second  amended 
petition  which  was  not  sworn  to. 

2.  Rev.  St.  art.  2992,  requiriag  a  petition  for 
injunction  to  be  sworn  to,  applies  to  a  tem- 
porary injunction,  and  does  not  prevent  a  per- 
manent injunction,  though  the  writ  is  not 
swora  to. 

3.  Execution  sale  of  land  at  a  grossly  inade- 
quate price,  the  debtor  having  sufficient  per- 
sonalty subject  to  execution  to  satisfy  the 
debt,  and  not  being  called  on  to  pay  the  debt 
or  point  out  a  levy,  and  not  being  given  notice 
of  the  levy,  may  be  set  aside,  though  he  had 
knowledge  of  the  levy  and  sale. 

4.  Judgment  setting  aside  execution  sale  at 
suit  of  plaintiffs  will  not  be  disturbed,  though 
the  amount  of  the  bid  tendered  by  plaintiffs 
was  not  deposited  in  court,  defendant  having 
judgment  and  execution  for  such  sum  arainst 
plaintiffs,  and  they  not  being  shown  to  be  in- 
solvent 

Appeal  from  district  court,  BYeestone  coun- 
ty; L.  B.  C!obb,  Judge. 

Suit  by  S.  A.  Daniel  and  others  against 
W.  E.  Johnson  and  others.  Judgment  for 
plaintiffs.    Defendants  appeal.    Affirmed. 


Boyd,  Compton  &  Anderson,  for  appellants. 
Slmkins  &  Hays  and  B.  U.  Edwards,  for  ap- 
pellees. 

BOOKHOUT,  J.  This  suit  was  Instltnted 
on  the day  of  March,  1900,  in  the  dis- 
trict court  of  Freestone  county,  by  Jeffle 
Daniel,  joined  by  her  husband,  S.  A.  Daniel, 
Gns  Daniel,  and  G.  F.  Daniel,  as  plaintiffs, 
against  W.  B.  Johnson  and  H.  H.  Powell 
sheriff  of  Freestone  county,  in  the  nature  of 
a  bill  In  equity  to  vacate  and  set  aside  a 
judgment  by  default  entered  in  cause  No. 
2,376,  styled  "W.  E.  Johnson  v.  S.  A.  Daniel. 
.Teffie  Daniel,  Ous  Daniel,  and  a  F.  Daniel,** 
entered  on  the  13th  of  February,  1900.  In  fa- 
vor of  W.  E.  Johnson,  for  1,400  acres  of  land 
out  of  the  east  half  of  the  C.  Chemar  leagae, 
in  Freestone  county,  and  to  recover  the  title 
to  said  land.  PlaintlfTs  excused  their  faOnre 
to  appear  and  defend  said  suit  on  the  ground 
of  their  sickness,  and  an  alleged  verbal 
agreement  made  by  their  attorney  with  the 
attorney  representing  W.  E.  Johnson  to  the 
effect  that  said  cause  should  be  postponed 
until  It  could  be  ascertained  whether  the  de- 
fendants Daniels  could  come  into  court,  and 
if  they  could  not  that  the  case  would  be  con- 
tinued at  said  February  term.  PlalntUfs  set 
up  their  several  defenses  to  the  suit  against 
them  by  Johnson,  alleged  their  ownership  of 
the  land,  and  that  800  acres  of  the  land  was 
the  separate  property  of  the  plaintiff  Jeffle 
Daniel.  The  plalntifTs  further  alleged  that 
Johnson  claimed  under  a  sale  made  by  vir- 
tue of  an  execution  issued  on  a  Judgment 
rendered  in  the  justice  court  in  his  favor 
ngalnst  S.  A.  Daniel  for  $86.70;  that  the  levy 
and  sale  were  made  without  notice  to  S.  A. 
Daniel  or  any  of  the  plaintiffs,  without  call- 
ing upon  S.  A.  Daniel  to  pay  the  execution 
or  point  out  a  levy;  that  the  land  was  sold 
to  Johnson  for  $75,  and  the  bid  credited  op- 
en his  execution;  that  the  amount  of  the 
bid  was  grossly  inadequate,  and  Insafflclent 
to  pass  the  title  to  the  land;  It  was  then 
and  there  worth  fS.OOO.  Plaintiffs  tendered 
the  amount  of  the  bid  In  court  (f76)  for  the 
benefit  of  defendant  Johnson.  The  plaintiffs 
also  set  out  an  agreement  made  between  Gus 
Daniel  and  W.  R.  Boyd  for  the  acquisition 
of  title  to  1,000  acres  of  the  land,  and  al- 
leged that  Boyd  abandoned  the  same.  They 
alleged  that  S.  A.  Daniel  was  not  Insolvent 
in  October,  1894,  nor  rendered  Insolvent  by 
the  conveyance  of  the  1,600  acres  to  Gus 
Daniel.  Hi^  prayed  that  the  cloud  cast  up- 
on their  title  by  the  deed  to  Johnson  be  can- 
celed and  removed.  Th^  asked  that  the 
Judgment  by  default  be  set  aside,  and  for  a 
perpetual  injunction  against  the  enforcement 
of  the  same.  Defendants  answered  by  gen- 
eral and  special  exceptions,  which  do  not  ap- 
pear to  have  been  called  to  the  attention  of 
the  court  general  denial,  and  special  an- 
swer denying  material  allegations  contained 
In  plaintiffs'  bill  of  petition,  setting  up  title 
in  W.  E.  Johnson,  and  attacking  all  the  con- 
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veyances  of  plaintiffs  aa  being  fraudulent 
and  vltbout  consideration.  Defendants  al- 
leged the  conveyance  from  S.  A.  Daniel  to 
Gas  Daniel  for  1,600  acres  out  of  the  east 
half  of  the  Cbemar  league  to  be  without  con- 
sideration, and  made  to  binder,  delay,  and 
defraud  his  creditors,  and  alleging  tbat  all 
the  plaintiffs  had  notice  thereof.  W.  R. 
Boyd,  with  leave  of  the  court,  intervened  in 
the  case,  setting  up  his  claim  to  800  acres 
of  land  in  controversy,  and  alleged  that  S.  A. 
Daniel,  having  the  apparent  title  to  the 
land,  but  asserting  no  claim  thereto,  an 
agreement  was  entered  into  between  Gus 
Dnniol  and  himself  that  Gus  Daniel  would 
pro<-ui-e  a  deed  from  his  father,  8.  A.  Daniel, 
to  the  1,G00  acres  of  land  in  the  eastern  part 
of  the  Cbemar  league,  and  would  place  it 
on  record,  and  would  enter  upon  the  land 
and  bold  It  for  five  years,  cultivating  and 
improving  the  same,  and  paying  all  taxes 
tbereon,  and  intervener  was  to  fight  all  ad- 
verse claims  that  might  be  brought  against 
the  land,  and  Gus  Daniel  was  to  convey  to 
bim  one-half  of  the  1,000  acres  of  land,  and 
said  Gus  Daniel  was  to  have  the  200  acres 
be  improved  as  his  homestead  on  bis  half  of 
said  land;  tbat  Gus  obtained  the  deed  from 
bis  father  witbont  any  consideration,  and  en- 
tered on  said  land,  and  made  the  improve- 
ments agreed  upon;  tbat  said  Gus  Daniel 
subsequently  transferred  800  acres  of  this 
land  to  bis  mother,  and  500  to  his  brother; 
tbat  both  of  them  took  the  land  with  full 
notice  of  intervener's  rights;  tbat  this  suit 
in  the  name  of  W.  E.  Johnson  is  now  being 
prosecuted  in  the  name  of  W.  E.  Johnson  for 
the  benefit  of  this  intervener  and  his  part- 
ners, R.  N.  Compton  and  J.  G.  Anderson; 
and  prays  that,  in  the  event  that  W.  £.  John- 
son Is  not  entitled  to  recover  all  of  the  land, 
intervener  be  allowed  to  recover  one-half 
interest  of  the  lands  conveyed  to  Gus  Daniel 
and  Jeflle  Daniel.  There  was  a  trial  and  ver- 
dict in  favor  of  the  plaintiffs  against  defend- 
ants and  intervener,  and  Judgment  entered 
tbereon  setting  aside  said  default  Judgment, 
perpetually  enjdlnlng  the  execution  of  the 
same,  canceling  the  constable's  deed  to  W. 
K.  Johnson  as  a  cloud  upon  their  title.  Judg- 
ment was  rendered  in  favor  of  W.  E.  John* 
■on  and  his  assigns  for  $75  against  all  plain- 
tiffs, and  awarding  execution  for  the  same. 
The  costs  were  taxed  against  defendants  and 
Intervener.  Defendants  and  intervener  filed 
a  motion  for  new  trial,  which  being  overrul- 
ed, have  prosecuted  an  appeal  to  this  court. 
The  facts  sufllclently  appear  In  the  opinion. 
1.  The  contention  of  appellants  that  it  was 
error  for  the  court  to  proceed  to  trial,  and 
in  not  directing  a  verdict  for  defendants,  on 
the  ground  that  plaintiffs'  petition  for  injunc- 
tion to  vacate  a  Judgment  of  that  court  was 
not  sworn  to,  is  not  well  taken.  The  plead- 
ing upon  which  this  contention  Is  based  is 
the  second  amended  original  petition  filed 
by  plaintiffs  on  September  12,  1900,  praying 
tbat  the  Judgment  in  favor  of  Johnson  be 


canceled  and  set  aside,  and  that  he  be  per- 
petually enjoined  from  enforcing  the  same, 
and  that  plaintiffs  have  Judgment  removing 
the  cloud  from  their  title.  It  appears  from 
this  pleading  tbat  an  original  petition  and  a 
first  amended  original  petition  uad  prior 
thereto  been  filed  by  the  plaintiffs.  The  rec- 
ord does  not  contain  any  of  the  pleadings  of 
plaintiffs  filed  prior  to  the  time  of  filing  their 
second  amended  original  petition.  It  may  be 
presumed  from  the  record  that  upon  filing 
the  original  petition  a  temporary  writ  of  in- 
junction was  Issued.  Johnson  answered  on 
September  8, 1000.  W.  R.  Boyd  filed  his  plea 
of  intervention  on  September  6,  1900.  No 
motion  was  made  by  defendants  or  interven- 
er to  dissolve  the  temporary  injunction,  nor 
was  there  any  objection  made  to  the  plead- 
ings on  the  ground  that  they  were  not  sworn 
to.  Article  2992,  Rev.  St,  requiring  a  petition 
for  injunction  to  be  sworn  to,  applies  where 
a  temporary  injunction  is  sought  during  the 
pendency  of  the  suit,  and  prior  to  final  trial. 
Edrlngton  v.  Allsbrooks,  21  Tex.  189;  Eccles 
▼.  Daniels'  Adm'r,  16  Tex.  137;  Love  v.  Pow- 
ell, 67  Tex.  19,  2  S.  W.  456.  In  the  condition 
of  the  record  we  must  presume,  in  support 
of  the  regularity  of  the  proceedings,  that  the 
original  petition  waa  sufficient  to  authorize 
the  issuance  of  the  temporary  writ.  Upon 
final  trial,  a  Judgment  awarding  a  permanent 
writ  of  injunction  may  be  rendered  if,  under 
the  facts,  plaintiff  is  entitled  to  the  writ,  al- 
though the  petition  upon  which  the  case  Is 
tried  is  not  sworn  to. 

2.  It  is  contended  by  the  appellants  tbat 
the  court  erred  in  failing  and  refusing  to  di- 
rect a  verdict  for  the  defendants  upon  the 
facts,  and  especially  in  not  giving  defend- 
ants, under  proper  instruction,  600  acres  out 
of  the  800  acres  owned  by  S.  A.  Daniel  and 
wife,  Jeflle  Daniel,  and  for  the  balance  of 
514  acres  claimed  by  plaintiff  C.  F.  Daniel. 
If  there  is  evidence  which  Justified  the  Jury 
in  rendering  the  verdict  they  did,  we  are 
compelled  to  find  against  this  contention. 
The  petition  sought  to  have  the  Judgment 
by  default,  rendered  on  the  13th  day  of 
February,  1900,  in  favor  of  W.  Bi  Johnson 
and  against  S.  A  Daniel,  Jeflle  Daniel,  and 
Gus  Daniel,  set  aside  and  annulled.  The 
term  of  the  court  during  which  said  Judg- 
ment was  rendered  had  terminated.  In  such 
A  case  relief  will  not  be  granted  unless  the 
party  seekiug  it  can  show  that  he  was  pre- 
vented from  making  a  valid  defense  to  the 
action  by  fraud,  accident,  or  the  act  of  the 
opposite  party,  unmixed  with  fault  on  lilB 
part  Plummer  v.  Power,  20  Tex.  14;  Ham 
V.  Phelps,  65  Tex.  597;  Merrill  v.  Roberts, 
78  Tex.  30,  14  S.  W.  264. 

The  ground  for  setting  aside  the  Judgment 
was  the  existence  of  smallpox  in  the  family 
of  the  plaintiffs,  wblcb  prevented  them  from 
attending  court,  and  an  agreement  by  coun- 
sel representing  the  parties  that  the  case 
should  be  passed  to  ascertain  if  plaintiffs 
could  attend  court,  and,  U  not,  the  cause  wns 
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to  be  continued  for  the  term.  There  was 
evidence,  both  pro  and  con,  on  the  issue  as 
to  whether  such  an  agreement  had  been 
made.  This  issue  was  submitted  to  the  jury 
in  a  charge  to  which  no  objection  is  made, 
and  the  Jury  found  in  favor  of  the  agree- 
ment. There  is  evidence  supporting  their 
findings.  It  was  for  the  Jury  to  settle  the 
conflict  in  the  evidence,  and,  they  having 
done  so,  we  do  not  feel  authorized  to  disturb 
their  verdict.  Chase  v.  Veal  (Tex.  Sup.)  18 
S.  W.  597;  Sullivan  v.  Zardeneta  (Tex.  Ov. 
App.)  80  S.  W.  95;  Blum  v.  Watson  (Tex. 
Sup.)  19  S.  W.  357;  Insurance  Oo.  v.  Lee 
(Tex.  Sup.)  19  S.  W.  1030.  The  evidence  is 
uncontradicted  that  the  Daniels  were  unable 
to  attend  court  at  the  February  term,  owing 
to  the  existence  of  smallpox  in  their  family, 
and  the  establishment  of  a  quarantine 
against  that  neighborhood.  It  is  shown  that 
the  defendants  in  the  default  Judgment  and 
their  attorney  had  no  knowledge  that  the 
Judgment  had  been  rendered,  and  did  not 
learn  of  the  same  until  after  the  adjourn- 
ment for  the  term,  and  this  suit  seems  to 
have  been  Instituted  without  delay  upon 
ascertaining  that  fact. 

3.  It  is  insisted  that  the  deed  from  Ons 
Daniel  to  Jeffle  Daniel  for  800  acres  of  the 
land  shows  on  Its  face  to  be  a  conveyance  to 
the  community  estate  of  S.  A.  and  Jeflle 
Daniel,  and  that  the  husband,  S.  A.  Daniel, 
ought  not  to  be  permitted  to  Ingraft  a  trust 
upon  the  conveyance  in  order  to  defeat  the 
title  of  the  purchaser  under  execution  against 
him.  This  contention  does  not  fairly  arise 
under  the  record.  The  court  charged  the 
Jury  as  a  matter  of  law  that  said  deed  vest- 
ed the  title  of  said  land  in  the  community 
estate  of  S.  A.  and  Jeffle  Daniel.  The  Jury 
found,  under  other  instructions  which  are 
not  complained  of,  for  appellee  upon  the  Is- 
sue that  the  law  had  not  been  complied  with 
by  the  officers  in  making  the  levy  and  sale  of 
the  property,  and  that  the  Inadequacy  of  con- 
sideration was  caused  thereby. 

4.  It  Is  contended  that  the  court  erred  in 
overruling  the  motion  for  new  trial,  both  of 
defendant  and  Intervener,  because  the  ver- 
dict of  the  Jury  is  contrary  to  the  law  and 
evidence,  in  that  it  was  proven  that  defend- 
ant W.  E.  Johnson  had  a  valid  Judgment 
against  S.  A.  Daniel  in  the  Justice  court, 
precinct  No.  1,  Freestone  county;  that  the 
issuance  and  levy  of  the  alias  execution  and 
sale  thereunder,  and  the  constable's  deed, 
were  all  regular,  and  conveyed  a  good  title 
to  the  purchaser.  W.  B.  Johnson  obtained 
a  Judgment  against  S.  A.  Daniel  for  $80.70 
on  April  26.  1898.  On  October  10,  1808,  an 
alias  execution  issued  upon  this  Judgement, 
and  on  the  same  day  was  levied  upon  the 
land  In  controversy.  At  the  sale  Johnson  bid 
In  the  land,  1,400  acres,  for  $75,  and  the  bid 
was  placed  as  a  credit  upon  the  execution. 
Ac  the  time  of  me  levy  S.  A.  Daniel  had  per- 
sonal property  subject  to  execution  out  of 
which  the  execution  could  have  been  made. 


The  officer  making  the  levy  knew  where 
Daniel  lived,  was  acquainted  with  him.  but 
did  not  call  upon  him  to  pay  the  execution  or 
to  point  out  a  levy.    S.  A.  Daniel  did  not 
receive  any  notice  of  the  levy  from  the  offi- 
cer making  the  same.    The  1,400  acres  of 
land  was  at  the  time  of  said  sale  of  the  value 
of  |5,<XK).    The  court  charged  the  Jury  that 
'  if  they  believed  from  the  evidence  the  land. 
\  when    levied    cm,    outside    of    the    20O-acre 
I  homestead  tract,  was  of  such  value  that  ST.'i 
would  be  grossly  Inadequate  as  consideration 
,  therefor,— that  is,  such  a  price  as  no  person 
I  of  common  Judgment   would  regard   it  as 
fair,  reasonable,  or  honest;   and  if  they  fur- 
I  ther  believed  that  S.  A.  Daniel  was  not  no- 
I  tlfled  of  the  levy  of  Johnson's  execution  by 
I  the  constable,  and  was  not  called  upon  by 
i  said  constable  to  pay  the  execution,  or  point 
■  out  other  property  for  levy,  and  by  reason 
of  such  facts  the  land  was  sold  for  less  than 
It  would  have  been  had  said  irregularities 
not  existed,— then  the  sale  by  the  constable 
should  be  set  aside,   and   in  which   event 
they  should  find  for  the  appellees,  and  also 
find  for  Johnson  the  sum  of  $75  tendered  in 
court  by  appellees.    Appellants  have  noi.  as- 
signed error  complaining  of  this  charge,  and 
they  did  not  request  any  additional  Instmc- 
tlons  of  the  court  beiow.    The  Jury  found  in 
favor  of  the  appellees,  setting  aside  the  con- 
stable's deed.    Where,  as  in  this  case,  the 
amount  of  the  bid  Is  grossly  inadequate,  and 
the  defendant  in  execution  Is  possessed  of  pei^ 
sonal  property  subject  to  execution  sufficient 
to  pay  the  debt,  and  has  not  been  called 
upon  to  pay  the  execution  or  to  point  ont  a 
levy,  and  a  levy  is  made  by  the  officer  upon 
the  real  estate,  and  he  fails  to  give  notice 
of  the  levy  to  the  defendant  in  execution,  the 
Jury  is  Justified  in  setting  aside  the  consta- 
ble's deed.    Weaver  v.  Nugent.  72  Tex.  274, 
10  S.  W.  458;  Irvin  v.  Ferguson,  83  Tex.  495, 
18  S.  W.  820;  Allen  y.  Plerson,  60  Tex.  004; 
Taul  V.  Wright.  45  Tex.  388;  Jones  v.  Pratt, 
77  Tex.  210,  13  S.  W.  887. 

Appellants,  however,  contend  that  prior  to 
the  sale  S.  A.  Daniel  had  actual  notice  of  the 
levy,  and  that  a  sale  was  about  to  be  made. 
The  evidence  shows  that  a  few  days  prior  to 
the  sale  S.  A.  Daniel  learned  that  the  land  bad 
been  levied  upon,  and  on  the  day  of  sale  he 
and  his  son,  Ous,  went  to  the  town  of  Fair- 
field, to  see  the  attorney  who  had  repre- 
sented him  in  that  suit,  and  who  is  one  of 
the  appellants  herein,  in  reference  to  the 
levy  and  sale,  and  was  advised  by  said  at- 
torney to  pay  no  attention  whatever  to  the 
matter,  but  let  the  land  sell,  as  the  purchaser 
would  not  get  any  title.  Acting  on  this  ad- 
vice, he  took  no  steps  to  stop  the  sale.  Gna 
Daniel  testified  that  he  wanted  to  settle 
the  execution  if  the  sale  would  pass  a  title. 
He  was  assured  by  the  attorney  that  no  title 
would  pass  by  the  sale.  Actual  notice  of  the 
sale  to  the  defendant  in  execution  wiU  not 
dispense  with  the  notice  required  by  statute. 
The  appellants  cannot  insist,  in  view  of  the 
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facts,  that  plalntifts  are  estopped  from  at- 
tacking said  levy  and  sale  by  reason  of  the 
fact  that  8.  A.  Daniel  had  notice  of  the  levy 
before  the  sale  was  made.  It  Is  further  In- 
sisted that  the  $75  tendered  by  plaintiffs  to 
the  defendants  in  court  should  have  been  left 
on  deposit  with  the  clerk.  The  defendants 
recovered  Judgment  for  this  sum  against  all 
of  the  plaintiffs,  and  they  were  awarded  exe- 
cution therefor.  The  record  does  not  show 
that  the  plaintiffs  are  Insolvent.  We  con- 
clude that  these  contentions  are  without 
merit 

5.  It  is  contended  that  the  court  erred  in 
overruling  the  motion  of  Intervener,  W.  R. 
Boyd,  for  a  new  trial,  for  that  the  evi- 
dence showed  a  contract  between  Gus  Dan- 
iel and  W.  R.  Boyd,  by  which  Boyd  was  to 
get  one-half  of  the  1,600  acres  of  land,  and 
it  was  not  shown  that  the  Intervener  had  fail- 
ed to  carry  out  his  part  of  the  contract,  or 
that  he  had  abandoned  the  same.  There  was 
evidence  from  which  the  Jury  were  Justlfled 
In  finding  an  agreement  between  Gus  Daniel 
and  W.  R.  Boyd  made  In  18d4,  to  the  effect 
that  Gus  Daniel  was  to  procure  a  deed  from 
his  father,  S.  A.  Daniel,  to  1,600  acres  out  of 
tbe  east  half  of  the  Chemar  league.  In  Free- 
stone county,  put  the  deed  on  record,  and 
move  upon  the  land  and  occupy  it  for  five 
years;  that  Boyd  was  to  defend  any  and  all 
suits  that  might  be  brought  against  the  land, 
and  pay  one-half  the  taxes  each  year  as- 
sessed against  the  land;  and  that  at  the  end 
of  the  five  years  Gus  Daniel  was  to  deed 
Boyd  one-half  the  land,  800  acres.  The  oth- 
er one-half  of  the  taxes  were  to  be  paid  by 
Gus  Daniel.  Gus  Daniel  did- procure  a  deed 
from  his  father,  and  had  It  recorded,  and 
moved  upon  the  land.  When  the  first  taxes 
became  due  he  sent  to  Boyd,  and  requested 
him  to  pay  his  one-half  of  the  taxes,  and 
Boyd  refused  to  pay.  Boyd  has  never  paid 
any  of  the  taxes.  The  taxes  were  paid  by 
Gus  Daniel.  Gus  Daniel  dealt  with  the  land 
as  his  own.  In  January,  1898,  he  sold  and 
conveyed  800  acres  of  the  land  to  his  mother. 
Between  January  1,  IhM,  and  February 
1st  thereafter,  Gus  Daniel,  by  three  separate 
conveyances,  sold  and  conveyed  to  0.  F. 
Daniel  514  acres  of  the  land.  C.  F.  Daniel 
conveyed  200  acres  of  the  514  acres  to  Wat- 
son Bros.  At  the  time  of  these  several  con- 
veyances the  purchasers  consulted  Boyd  as 
to  the  Gus  Daniel  title.  He  advised  them 
that  It  was  good.  R.  Harding  had  a  Judg- 
ment against  Gus  Daniel,  and  on  December 
6,  1898,  W.  R.  Boyd,  who  was  Harding's  at- 
torney, had  an  execution  issued  and  levied 
upon  the  1,600  acres  of  land  as  the  prop- 
erty of  Gus  Daniel.  C.  F.  Daniel,  at  the  re- « 
quest  of  Gus,  paid  It  off,  and  had  the  Judg- 
ment transferred  to  him.  The  money  was 
paid  to  Boyd.  This  was  before- C.  F.  Daniel 
purchased  the  land  from  Gus  Daniel.  There 
Is  evidence  to  the  effect  that  when  S.  A.  Dan- 
iel conveyed  the  1,600  acres  to  Gus  Daniel 
he  was  indebted  to  Gus,  and  that  the  con- 


veyance was  made  in  settlement  of  said  In- 
debtedness. There  is  evidence  that  when 
Mrs.  Jeffle  Daniel  purchased  the  800  acres 
from  Gus  she  paid  value  for  the  same  ont  of 
funds  received  by  her  for  the  sale  of  a  for- 
mer homestead,  and  that  she  had  no  notice 
of  the  agreement  between  Gus  Daniel  and 
W.  R.  Boyd  In  reference  to  the  land.  The  Is- 
sue as  to  whether  the  agreement  between 
Boyd  and  Gus  Daniel  was  made,  and  wheth- 
er it  had  been  abandoned  by  Boyd,  and 
whether  Mrs.  Daniel  and  CX  F.  Daniel  had 
notice  of  it  at  the  time  of  their  respective 
purchases,  and  whether  they  paid  value 
without  notice  of  the  same,  were  all  fairly 
submitted  to  the  Jury.  The  charge  of  the 
learned  trial  Judge  covered  every  phase  of 
the  case,  and  was  not  objected  to,  nor  were 
any  additional  Instructions  requested  by  ap- 
pellants. The  Jury  found  in  favor  of  the 
appellees  on  all  the  material  issues,  and 
there  Is  evidence  supporting  their  verdict. 
We  conclude  that  the  court  did  not  err  In 
overruling  the  intervener's  motion  for  new 
trial.  Finding  no  reversible  error  In  the  rec- 
ord, the  Judgment  is  aSlrmed. 


HOUSTON  &  T.  CENT.  BY.  00.  T.  BURNS. 

(Court  of  Civil  Appeals  of  Texas.    May  25, 
1901.) 

INJURY    TO    BMPL0T6-INSTRUCTI0N3-EB- 
LEASE— MISTAKE-FRAUD. 

1.  A  charge  to  find  for  defendant  unless  the 
Jury  believe  the  parties  in  charge  of  the  empty 
cars  used  more  force  than  necessary  in  attaeh- 
iag  them  to  the  caboose,  or  were  otherwise 
negligent  in  malcing  the  coupling,  is  a  charge  on 
tbe  weight  of  evidence,  makiag  the  use  of  un- 
necessary force  in  attaching  the  cars  negli- 
gence per  se,  though  in  other  portions  of  tbe 
charge  failure  of  those  engaged  la  annexing 
the  empty  cars  "to  exercise  ordinary  care  to 
avoid  injuring  those  In  the  caboose,"  if  on  ac- 
count of  such  failure  "the  empty  cars  were 
run  vioiently  against  the  caboose,"  to  plain- 
tiff's injury,  was  made  the  test  of  liability. 

2.  That  a  contract  shall  not  be  binding  on 
account  of  mistake,  the  mistake  must  be  mu- 
tual; It  Is  not  enough  to  avoid  it  that  one 
party  signed  it  believing  it  did  not  contain 
what  was  plainly  expressed  therein. 

3.  One  who  signs  n  release  accepting  as  true 
the  false  and  fraudulent  representations  of 
the  other  party  as  to  its  nature  aad  contents, 
without  reading  it.  is  not  precluded  by  negli- 
gence from  having  it  set  aside. 

Appeal  from  district  court,  Tarrant  coun- 
ty; W.  D.  Harris,  Judge. 

Action  by  Jack  Burns  against  the  Houston 
&  Texas  Central  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed. 

W.  T.  Bums,  for  appellant.  Wynne,  Mc- 
Court  &  Bowlin  and  Garden  &  Garden,  for 
appellee. 

STEPHENS,  J.  This  suit  was  brought  by 
appellee  to  recover  of  appellant  damages  for 
personal  Injuries,  and  resulted  in  a  verdict 
and  Judgment  in  his  favor  for  |11,650,  from 
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which  this  appeal  1b  prosecuted.  The  evi- 
dence offered  to  sustain  the  claim  tended  to 
show  that  he  was  seriously  Injured  on  the 
8th  day  of  October,  1SU9,  near  Angus,  Tex.,  a 
station  on  appellant's  road,  through  the  neg- 
ligence of  the  engineer  of  the  freight  train 
of  which  he  was  conductor.  The  engineer 
and  those  assisting  him  undertook  to  annex 
one  or  more  empty  cars  to  the  train,* and, 
according  to  the  testimony  of  appellee,  did 
it  in  such  a  careless  and  violent  manner  as 
to  knock  him  off  his  seat  in  the  caboose,  to 
his  great  Injury,  as  alleged.  In  submitting 
this  issue  to  the  Jury,  the  court  gave  the  fol- 
lowing charge,  to  which  error  is  assigned: 
"Unless  you  believe  from  the  evidence  that 
the  party  or  parties  in  charge  of  the  empty 
cars  used  more  force  than  was  necessary 
In  attaching  the  same  to  the  caboose,  or 
were  otherwise  negligent  In  coupling  the 
same  onto  the  caboose  in  the  way  and  man- 
ner they  did  at  the  time  testified  about,  then 
you  will  find  for  defendant,  without  regard 
to  whether  you  believe  the  plaintiff  was  in- 
jured or  not."  This  charge  seems  to  be  sub- 
ject to  the  criticism  embodied  In  the  second 
proposition  submitted  under  the  assignment 
complaining  of  it,  that  It  made  the  use  of 
unnecessary  force  in  attaching  the  empty 
cars  to  the  caboose  negligence  per  se,  and 
was  thus  a  charge  on  the  weight  of  the  evi- 
dence. That  it  is  inadmissible  for  the  Judge 
to  charge  the  Jury,  Impliedly  even,  that  an 
act  or  omission  is  negligence  which  the  stat- 
ute has  not  made  so,  is  too  well  settled  in 
this  state  to  require  the  citation  of  author- 
ity. This  we  do  not  understand  counsel  for 
appellee  to  controvert,  but  their  counter  prop- 
osition is  that  the  clause  complained  of 
"could  not  have  misled  the  jury,  or  preju- 
diced the  case  in  the  least,"  since  the  charge, 
as  a  whole,  correctly  submitted  the  issue  of 
negligence  to  the  jury.  Looking  to  other 
portions  of  the  charge,  we  find  that  the  fail- 
ure of  those  engaged  In  annexing  the  empty 
cars  "to  exercise  ordinary  care  to  avoid  In- 
juring those  In  the  caboose"  was  made  the 
test  of  liability;  that  is,  if,  on  account  of 
such  failure,  "the  empty  cars  were  run  vio- 
lently against  the  caboose,"  to  the  injury  of 
appellee.  But  this  did  not  prevent  the  Jury 
from  inferring  from  the  charge  complained 
of,  and  quoted  above,  that  the  judge  con- 
sidered the  use  of  more  force  than  was  nec- 
essary in  attaching  the  cars  to  the  caboose 
as  sufficient  proof  of  negligence.  The  use  of 
the  word  "otherwise"  in  this  charge  was  cal- 
culated to  make  that  impression,  and  we 
have  no  means  of  determining  that  it  did 
not  do  so. 

The  following  written  release  was  Inter- 
posed by  appellant  as  a  bar  to  this  action: 
"In  consideration  of  the  sum  of  five  hundred 
dollars  ($500.00)  to  me  this  day  paid  by  the 
Houston  and  Texas  Central  Kailroad  Com- 
pany, I  hereby  release  and  discharge  said 
company  from  all  claims,  demands,  and 
causes  of  action  against  it  which  has  or  may 


accrue  to  me  for  all  damages,  of  every  nature 
whatsoever,  received  in,  and  resulting  from, 
an  accident  at  or  near  Angus,  Texas,  station, 
on  or  about  the  8th  day  of  October,  1889,  as 
follows,  to  wit:  While  in  cupola  of  caboose 
of  extra  freight  train  119  I  was  thrown 
against  seat  of  cupola  by  shock  of  other  cars 
kicked  against  it,  I  being  conductor.  Said 
company  also  assumes  and  agrees  (as  be- 
tween Itself  and  the  undersigned)  to  pay  Dr. 
R.  A.  McCall's  bill,  not  exceeding  $100.00, 
and  drug  bill  of  Ennls  pharmacy,  not  exceed- 
ing $2o.00,  for  medical  treatment  and  drugs 
furnished  the  undersigned.  Witness  my 
hand  at  Houston,  this  19th  day  of  Dec  1899. 
No  promise  of  employment  or  other  agree- 
ment not  herein  expressed  has  been  made 
by  said  company.  J.  Bums.  Witness:  J. 
R.  Stuart.  Clayton  Herrlngton,  residence, 
Ilouston,  Texas.  Mrs.  J.  Bums."  Appellant 
paid  the  $500  named  in  the  release  by  draft 
drawn  in  favor  of,  and  Indorsed  by,  appellee, 
and  also  paid  the  doctor  and  drug  bills.  Ap- 
pellee sought  to  avoid  the  settlement,  mainly 
upon  the  ground  of  fraud,  charging  that  he 
had  been  Induced  to  sign  the  release  upon 
the  false  and  fraudulent  representations  of 
appellant,  its  agents  and  servants,  that  It 
was  merely  a  receipt  for  wages  In  advance 
to  March  1,  1900.  He  also  alleged  that  he 
was  in  a  state  of  insanity  or  mental  stupor 
when  the  Instrument  was  executed,  and  did 
not  understand  it,  and,  in  general  terms, 
that  its  execution  was  due  to  mutual  mis- 
take, etc.  As  to  what  occurred  when  the 
release  was  executed  there  was  conflict  In 
the  evidence;  Mr.  Herrlngton,  claim  agent 
for  appellant,  testifying  on  this  point:  "I 
read  the  contract  to  Mr.  Burns,  and  then 
handed  it  to  him,  and  asked  him  to  read  the 
release,— to  be  sure  it  was  thoroughly  under- 
stood by  him,— and  I  think  Dr.  Stuart  came 
In  shortly  after  that,  or  during  that  portion 
of  the  conversation,  and  then  it  was  signed, 
after  It  was  read  over  by  Mr.  Bums.  He 
read  it  himself.  Mrs.  Bums  read  it  She 
also  signed  it  as  a  witness,  at  my  request" 
Dr.  Stuart  testified:  "It  was  stated  to  me 
at  the  time  I  went  into  the  office,  by  Mr. 
Herrlngton,  that  he  and  Mr.  and  Mrs.  Bums 
had  agreed  on  a  settlement  and  that  the 
release  was  written,  and  asked  me  to  wit- 
ness their  signature.  It  was  read  over  there 
in  the  room,  and  I  signed  it  as  a  witness.  I 
recognize  the  paper  now  shown  me  (hereto- 
fore read  In  evidence)  as  the  instrument  re- 
ferred to.  It  bears  my  signature.  I  signed 
this  release  as  a  witness  at  the  request  of 
Mr.  Herrlngton  and  Mr.  Burns.  I  find  the 
name  of  Mrs.  J.  Bums  signed  there  as  a 
witness  also.  The  instrument  was  read,  and 
there  was  some  discussion  abont  the  doc- 
tor's bill  at  Ennis,  and  Mr.  Herrlngton,  I 
remember,  inserted  this  clause  In  regard  to 
paying  the  doctor's  and  drug  bill  at  Ehmis, 
which  amounted  to  about  $125.  That  clause 
was  not  in  the  release  at  the  time  I  first  went 
in.    It  was  inserted  after  I  went  In  the  room. 
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at  Bums'  reqnest"  Appellee  testified:  "As 
to  the  other  paper  shown  me  [the  release], 
I  cannot  deny  the  signature.  It  Is  like  mine. 
I  do  remember  signing  it;  that  Is,  I  remem- 
ber, I  think,  signing  two  papers.  He  [Stu- 
art] brought  me  the  check  the  next  morning. 
I  had  Indorsed  it  the  night  before  the  wrong 
way.  That  Is  my  signature,  I  suppose..  The 
first  time  I  ever  knew  that  was  a  settlement 
is  right  now.  Never  heard  anything  like 
that  before.  A  settlement  was  never  men- 
tioned to  me.  When  I  received  it,  Herring- 
ton  gave  It  to  me.  Don't  know  that  I  ever 
laid  my  hand  on  It,  only  to  write  on  It  T 
also  laid  my  hand  on  and  wrote  on  It  the 
next  morning,  I  suppose,  with  the  under- 
standing that  that  was  my  wages  until 
March  1st  They  were  paying  me  in  ad- 
vance, and  voluntarily  told  me  that  on  ac- 
count of  my  being  one  of  their  oldest  and 
best  men  that  he  would  do  this  for  me.  That 
would  advance  me  this  time  up  until  March 
1st  I  could  not  swear  that  this  other  pa- 
I>er  (receipt)  bears  my  signature.  I  signed 
some  papers.  A  receipt  for  my  wages  I 
signed.  That  Is  what  he  told  me.  My  wife 
was  there,  and  signed  something  as  a  wit- 
ness. She  signed  this  receipt.  Dr.  Joe  Stu- 
art was  In  there,  and  I  suppose  he  signed 
that  in  my  presence  as  a  wltnesa.  I  signed 
that  paper  without  reading  it."  Mrs.  Burns, 
wife  of  appellee,  testified:  "The  release  in 
evidence  was  shown  to  witness,  and  she  said: 
'That  Is  not  the  paper  that  I  read.  That  is 
not  the  paper  that  he  gave  me  to  read.  That 
Is  my  name  on  it  Don't  Icnow  and  would 
not  swear  that  I  did  sign  that  paper.  When 
I  signed  a  paper  there,  there  was  nothing 
mentioned  about  a  release  of  a  claim  for 
damages.  There  was  no  discussion  In  that 
conversation  about  a  release.  Nothing  was 
said  about  settlement  further  than,  if  Mr. 
Bums  was  not  well  by  the  Ist  of  March,  he 
would  then  take  up  the  matter  of  settlement 
with  us.  The  word  "settlement"  was  not 
otherwise  used  In  the  conversation.  The 
drug  and  doctor's  bills  were  discussed.  Then 
Mr.  Herrlngton  said,  "All  right,  they  would 
assume  the  doctor's  bill  and  twenty-five  dol- 
lars drug  bllL"  Before  he  said  anything 
about  signing  a  receipt  for  the  money,  he 
wrote  a  check  out  and  laid  it  on  the  desk, 
and  aitev  he  said  that  about  the  receipt  he 
wrote  this  out  I  never  read  the  check. 
Saw  It  lying  on  the  desk  there.  Did  not  ask 
the  doctor  to  put  it  In  the  safe;  neither  did 
Mr.  Bums.  I  did  not  advise  Mr.  Bums  any- 
thing about  signing  the  papers.  I  did  not 
see  any  release  while  in  the  room  with  Mr. 
Herrlngton.  The  paper  he  gave  me  to  read 
was  no  release.  I  told  Mr.  Burns  to  do  as  he 
pleased  about  It  Nothing  else  was  said  on 
the  subject  that  I  remember.  I  did  not  tell 
him  the  contents  of  the  paper  I  read.  Said 
nothing  to  him  about  the  contents  of  it  He 
did  not  read  it  Mr.  Herrlngton  did  not  read 
the  check  nor  paper  to  him;  read  nothing 
aloud  in  our  presence.' " 


The  testimony  of  these  witnesses  covers 
several  pages  of  the  transcript  but  enough 
is  quoted  above  ttom  appellant's  brief  to 
show  the  trend  of  the  evidence  upon  the  Is- 
sue of  release  and  settlement  which  was 
thus  submitted  in  the  charge:  "The  draft 
made  to,_and  indorsed  by,  plalntifF,  and  the 
receipt  amd  release  purporting  to  be  signed 
by  him,  dated  December  19,  1809,  and  read 
in  evidence,  are  sufficient  in  form  and  sub- 
stance to  show  a  settlement  and  adjustment 
of  the  claim  of  plaintiff  for  damages  in  this 
suit  and  you  will  so  find  for  the  defendant 
upon  Its  plea  of  settlement  unless  you  find 
that  said  release  was  procured  by  fraud  of 
the  defendant's  agents,— that  is,  by  misrepre- 
sentation as  to  what  was  in  the  paper  signed 
by  plaintiff, — or  was  executed  by  mistake, 
and  without  knowledge  on  plaintiff's  part  as 
to  what  the  contents  of  the  release  were.  If 
you  believe  from  the  evidence  that  the  agree- 
ment and  understanding  of  plaintiff  was  that 
the  defendant  would  pay  plaintiff  five  hun- 
dred dollars,  and  pay  his  physician  and  drug 
bill,  as  a  payment  for  plaintifTs  time  up  to 
the  1st  of  March,  1900,  and  was  not  intended 
nor  understood  to  be  a  settlement  Xor  plain- 
tiff's claim  for  damages  claimed  to  have  been 
sustained  by  plaintiff  at  Angus,  on  October  8, 
1899,  and  that  the  plaintiff  was  induced  to 
execute  the  release  by  misrepresentation  of 
the  defendant's  agents  as  to  the  contents  of 
the  paper  signed  by  plaintiff,  or  that  it  was 
executed  by  him  believing  that  it  did  not  con- 
tain any  release  of  claim  for  damages,  then 
you  win  not  find  that  the  settlement  was  val- 
id and  binding.  But  in  this  connection,  and 
as  an  instruction  for  you  to  bear  in  mind  In 
considering  the  preceding  paragraph,  you  are 
instructed  that  if  you  believe  the  agreement 
or  understanding  of  plaintiff  was  that  the 
consideration  received  by  him  on  December 
19,  1899,  in  money  and  assumption  of  phy- 
sician and  drug  bills,  was  to  be  a  settlement 
of  his  claim  for  damages  for  injuries  alleged 
to  have  been  sustained  by  collision  at  Angus, 
October  8,  1899,  or  that  plaintiff  knew  or  was 
Informed  or  understood  at  the  time  what  the 
contents  of  the  paper  signed  by  him  were, 
and  signed  the  same  with  the  information  or 
understanding  on  bis  part  that  it  contained, 
if  you  believe  It  did  contain,  what  it  contains 
as  read  to  you  in  evidence,  then  you  will  find 
for  the  defendant  upon  its  plea  of  settlement, 
without  regard  to  whether  you  believe  the 
amount  paid  and  assumed  by  defendant  was 
less  or  was  more  than  the  plaintifTs  injuries, 
if  any,  received  at  Angus,  entitled  him  to; 
for.  If  settlement  was  made  for  the  sum 
named,  then  inadequacy  of  consideration,  if 
It  was  inadequate,  would  not  render  the  same 
Invalid,  nor  affect  its  binding  force." 

The  assignment  complaining  of  these 
charges  must  be  sustained,  because  the  dis- 
junctive clauses  of  the  first  and  second  par- 
agraphs quoted,  and  the  explanatory  para- 
graph following,  were  clearly  erroneous  and 
prejudicial.     We  know  of  no  authority  or 
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principle  of  law  to  warrant  the  proposition 
embodied  In  these  charges,  that  one  execut- 
ing a  written  instrument  is  not  bound  by  It 
merely  because  it  was  executed  by  him 
through  mlstalie,  belleylng  that  It  did  not 
contain  what  was  plainly  expressed  therein, 
unless  the  mlstalce  be  a  mutual  one,  ot  which 
there  was  no  evidence  in  this  case;  but,  to 
the  contrary,  something  more  than  mistalie 
and  ignorance  as  to  the  contents  of  a  written 
Instrnmeut  on  the  part  of  the  maimer  must  be 
shown  before  be  can  avoid  it.  If  such  mis- 
take and  Ignorance  be  due  to  the  false  and 
deceitful  representations  of  the  adverse 
party,  relief  will  be  granted.  Hence  we  ap- 
prove the  first  clause  of  both  the  first  and 
second  paragraphs  quoted,— that  Is,  each  of 
these  paragraphs  down  to  the  disjunctive 
"or."— but  disapprove  all  the  rest  Unless  ap- 
pellee's condition  was  such  when  he  signed 
the  release  as  to  render  him  Incapable  of 
comprehending  the  nature  and  effect  of  the 
act,  which  Issue  was  not  submitted  to  the 
jury,  he  could  only  avoid  the  release,  under 
the  evidence  in  this  case,  upon  the  ground 
that  be  had  been  Induced  to  execute  it  by 
fraud,— that  is,  by  the  alleged  misrepresenta- 
tion of  appellant's  agent  as  to  the  nature 
and  contents  of  the  Instrument,— that  being 
the  real  and  paramount  issue  devolved  on 
the  trial,  and  there  being  no  evidence  of  mu- 
tual or  other  mistake  than  such  as  may  have 
resulted  as  above  indicated.  It  will  be  seen 
from  the  foregoing  that  we  do  not  agree  with 
appellant's  counsel  that  the  maker  of  a  writ- 
ten instrument  who  accepts  as  true  the  false 
and  fraudulent  representations  of  the  op- 
posite part  as  to  its  nature  and  contents,  and 
signs  it  without  availing  himself  of  the  op- 
portunity to  read  It,  Is  precluded,  on  the 
ground  of  negligence,  from  having  it  set 
aside.  For  the  errors  pointed  out  the  Judg- 
ment Is  reversed,  and  the  cause  remanded 
for  a  new  trial. 


CITY  OP  WILLS  POINT  v.  WILIilAMS.* 

(Court  of  Civil  Appeals  of  Texas.    April  13, 
1901.) 

PERSONAL  INJURIES— EVIDENCE. 

A  Statement,  made  by  plaintitC  to  an  in- 
surance company  for  the  purpose  of  obtaining 
benefits  under  an  accident  policy,  that  he 
claimed  benefits  for  two  weeks  only.  Is  not  ad- 
missible on  the  question  of  the  extent  of  his 
Injuries  in  an  action  against  a  city  therefor, 
it  not  appearing  that  the  policy  allowed  bene- 
fits except  during  total  disablli^. 

Appeal  from  district  court,  Van  Zandt 
county;  J.  G.  Russell,  Judge. 

Action  by  L.  W.  Williams  against  the  city 
of  Wilis  Point  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

W.  G.  Blanks  and  Kearby  &  Kearby,  for 
appellant    Wynne  &  Smith,  for  appellee. 

'  Writ  ot  MTor  denied  hf  lupreme  eoun. 


BOOKHOUT,  J.  Tbis  waa  a  anlt  for  dam- 
ages Instituted  by  the  appellee,  L.  W.  Wil- 
liams, against  the  appellant  the  dty  of 
Wills  Point  alleging  the  Incorporation  of 
said  dty  under  title  18,  Rev.  St,  provid- 
ing for  the  incorporation  of  cities  and  towns 
exceeding  1,000  population  and  of  less  than 
10,000  population,  and  alleging  that  on  the 
2d  day  of  March,  1900,  while  driving  his 
team  hitched  to  a  two-horse  wagon  loaded 
with  wood,  over  the  streets  of  appellant  he 
drove  on  a  culvert  over  a  small  branch, 
which  said  culvert  waa  rotten,  had  holes  in 
it  and  had  planks  off  of  It;  and  that  with 
no  knowledge  of  the  condition  of  the  culvert 
and  while  driving  In  a  careful  manner,  one 
of  his  wagon  wheels  fell  into  one  of  the 
holes,  causing  his  wagon  to  be  suddenly 
wrenched  to  one  side,  and  precipitating  ap- 
pellee to  the  ground,  whereby  he  was  "in- 
jured in  the  spine,  back,  hips,  and  legs, 
shoulder  and  head,  and  neck,  hands,  and 
arms,  and  was  hurt  Internally,  and  suffered 
great  bodily  pain  and  mental  anguish,"  to 
bis  damage  in  the  sum  of  $5,000.  Furttier 
alleging  that  the  condition  of  the  culvert  had 
been  dangerous  for  a  long  while  prior  to  the 
date  of  the  injury,  and  that  the  city  marshal 
and  ex  officio  street  commissioner  of  appel- 
lant had  full  notice  of  the  defective  condi- 
tion prior  to  the  accident  and  had  negligent- 
ly failed  to  repair  same;  that  at  the  time  of 
the  Injury  appellee  was  61  years  old.  and 
was  stout  and  healthy,  and  able  to  do  any 
character  of  manual  labor,  but  that  such  In- 
jury so  permanently  and  seriously  injured 
bim  as  to  Incapacitate  him  for  any  future 
labor.  Defendant  answered  by  general  de- 
murrer, general  denial,  and  alleged  that  ap- 
pellant had  no  notice  prior  to  the  accident 
either  actual  or  constructive,  of  the  defect- 
ive condition  of  the  culvert  Further  an- 
swering, appellant  alleged  that  If  appellee 
was  Injured  at  all,  it  was  the  result  of  appel- 
lee's own  negligence  in  attempting  to  cross 
a  culvert  which  he  knew  to  be  defective, 
when  there  was  a  roadway  on  each  side  of 
the  culvert,  both  of  which  were  passable, 
convenient,  and  used  by  the  general  public, 
and  of  the  existence  of  which  the  appellee 
had  full  knowledge.  Trial  by  jury  was  had 
on  the  1st  day  of  November,  1900,  and  a  ver- 
dict was  returned  for  appellee,  assessing  his 
damages  at  $625.  From  a  judgment  overrul- 
ing appellant's  amended  motion  for  a  new 
trial,  this  appellant  duly  excepted,  gave  no- 
tice of  appeal,  and  has  perfected  its  appeal 
to  this  court. 

In  its  first  assignment  of  error,  appellant 
complains  of  the  action  of  the  court  In  sus- 
taining exceptions  to.  and  In  exdudlng  from 
the  jury,  certain  statements  contained  in  the 
certificate  made  by  plaintiff,  and  presented 
to  the  American  Benevolent  Association  for 
the  purpose  of  obtaining  an  accident  benefit 
from  that  company.  In  which  plaintiff  at  the 
time  of  the  Injury  to  him  held  a  policy.  In 
this  certificate  this  question,  amons  otb«rat 
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Is  asked:  "For  what  length  of  time  do  you 
claim  benefits?"  to  which  he  answered: 
"Two  weeks,  from  March  2,  1900,  to  March 
17,  1900,  which,  when  paid,  shall  be  in  full 
discharge  and  final  settlement  of  all  claims 
which  I  have  or  may  have  on  account  of  tb« 
personal  Injury  aforesaid."  The  plaintiff  had 
testified  as  a  witness  In  the  case,  and  upon 
cross-examination  he  was  asked  If  he  made 
This  certificate.  He  stated  that  he  did,  and 
that  the  statements  therein  contained  were 
true.  He  was  not  further  interrogated  in 
reference  to  the  statements.  The  statement 
did  not  in  any  manner  tend  to  contradict  the 
witness.  It  was  not,  therefore,  admissible 
for  that  purpose.  We  are  not  advised  as  to 
the  terms  of  plaintiff's  contract  with  the  in- 
surance company.  It  may  have  been  a  con- 
dition of  that  contract  that  the  beneficiary 
was  not  entitled  to  benefits  unless  there  was 
a  total  disability  upon  his  part  to  perform 
tiny  labor,  and  he  may  haye  been  unwilling 
to  swear  that  he  was  totally  disabled  from 
performing  any  manual  labor  for  longer  than 
two  weeks.  In  the  condition  of  the  record, 
we  cannot  say  that  there  was  error  in  ex- 
cluding this  statement.  This  holding  dis- 
poses of  the  third  assignment  adversely  to 
appellant. 

The  remaining  assignments  of  error  com- 
plain of  the  overruling  of  the  motion  for  new 
trial,  because  the  evidence  is  Insufficient  to 
support  the  verdict,  and  because  the  verdict 
Is  excessive.  There  was  evidence  from  which 
the  jury  could  find  that  the  accident  was  the 
result  of  negligence  on  the  part  of  the  city 
in  maintaining  a  defective  culvert  In  one  of 
Its  streets,  and  in  falling  to  repair  the  same 
after  knowledge  of  its  defective  condition, 
and  that  by  reason  thereof  plaintiff  was  in- 
jured, and  thereby  sustained  damage  In  the 
amount  found  by  the  jury,  and  that  at  the 
time  of  the  accident  plaintiff  was  not  guilty 
of  contributory  negligence.  In  deference  to 
the  verdict  of  the  jury,  we  find  these  facts. 
There  being  no  error  in  the  record,  the  judg- 
ment Is  affirmed. 


MISSOURI,  K.  &  T.  BY.  CO.  OF  TEXAS  t. 
OSLIN.' 

(Court  of  Civil  Appeals  of  Texas.    May  4, 
1001.) 

CROSSING  ACCIDENT  —  SOUNDING  WHISTLB  — 

CONTRIBUTORY   NEOLIOENCB-OB- 

8TRUCTIONS— KVIDBNCE. 

1.  ntongh  the  statute  only  provides  for  the 
sounding  of  the  whistle  when  a  train  is  a 
quarter  of  a  mile  from  a  crossing,  it  is  a  ques- 
tion for  the  jury  whether  failure  to  sound  it 
after  the  engine  is  nearer  the  crossing  is  not 
negligence;  railroad  yards  in  which  five  switch 
engines  are  employed  being  at  snch  distance 
from  the  crossing,  the  view  of  one  approaching 
aloQg  the  highway  being  obstructed,  it  being 
at  night,  and  a  pedestrian  at  the  crossing  being 
seen  by  those  in  charge  of  the  engine  before 
it  reached  the  crossing. 

2.  Where  persons,  as  they  approach  a  cross- 
ing, and  when  very  near  it,  look  and  listen  for 

'  Writ  of  error  denied  by  supreme  court  June  20,  IMl. 


a  train.  It  cannot  be  said,  as  matter  of  law, 
that  it  was  contributory  negligeace  for  them  to 
look  down  the  track  after  tbe.T  reached  the 
point  where  their  view  was  unobstructed,  or 
for  them  not  to  look  far  enough  to  observe  the 
engine,  which  was  coming  in  the  nighttime  at 
an  excessively  high  speed. 

3.  One  is  not  guilty  of  contributory  negli- 
gence, as  matter  of  law,  because,  after  getting 
on  the  track  in  front  of  an  engine,  she  attempt- 
ed to  turn  back,  instead  of  crossing,  or  be- 
cause, having  crossed  the  track  on  which  is 
the  engine,  bat  not  having  time  to  observe  on 
which  track  it  is,  she  attempts  to  recross  it. 

4.  A  charge  that  if  plaintiff  started  to  re- 
cross  the  track  as  the  engine  approached  her, 
and  in  so  doing  failed  to  use  proper  care,  and 
this  helped  to  cause  her  injury,  the  verdict 
should  be  for  defendant.  Is  not  erroneous,  even 
if  her  turning  bacic,  if  she  did  turn  back,  of 
necessity  contributed  to  the  accident,  as  the 
court  is  not  bound  to  instruct  as  to  Inferences 
of  fact  necessarily  arising  from  proof  of  other 
facts,  bnt  may  submit  the  same  to  the  jury  for 
decision. 

6.  A  charge  authorizing  a  finding  tor  plaintiff 
only  in  case  the  jnry  believed  she  used  the 
care  for  her  safety  that  a  person  of  ordinary 
prudence  would  have  used  under  the  circum- 
stances is  sufficient,  without  a  statement  that 
certain  circumstances  called  for  additional 
care. 

6.  A  requested  charge  requiring  a  person  at 
a  crossing  to  exercise  a  degree  of  care  pro- 
portioned to  the  risk,  rather  than  the  degree 
of  care  proportioned  to  the  risk  that  an  ordi- 
narily prudent  person  would  have  exercised, 
and  a  degree  of  care  proportioned  to  the  risks 
actually  existing,  without  reference  to  whether 
she  knew  or  ought  to  have  known  of  the  same, 
is  erroneous. 

7.  Whether  a  crossing  is  specially  dangerous, 
and  what  facts  will  make  it  more  so,  are  proper 
qnestions  for  the  jury. 

8.  Testimony  that  witness  passed  the  scene 
of  the  accident  at  6  o'clock  the  morning  after 
the  accident  daring  the  preceding  evening,  and 
that  cars  were  standing  near  on  a  side  track,  is 
admissible  to  prove  that  the  cars  were  there  at 
the  time  of  the  accident,  thereby  obstructing 
plaiatifTs  view  of  the  engine  approaching  the 
crossing. 

9.  The  evidence  being  uncontradicted  that 
plaintiff  suffered  a  most  severe  nervons  shock 
as  the  result  of  her  injuries,  testimony  of  her 
jumping  and  trembling  at  slight  noises,  and  of 
her  claiming  that  her  eyes  were  dancing  in 
her  head,  when  there  was  nothing  in  fact  the 
matter  with  them,  is  admissible. 

Appeal  from  district  court,  Grayson  coun- 
ty;   Don  A.  Bliss,  Judge. 

Action  by  A.  J.  Oslin  against  the  Missouri, 
Kansas  &  Texas  Ballway  Company  of  Texas. 
Judgment  for  plaintiff.  Defendant  appeals. 
Afilrmed. 

T.  S.  Miller  and  Head  &  DiUard,  for  appel- 
lant.   Hazlewood  &  Smith,  for  appellee. 


TEMPI.BTON,  J.  On  the  night  of  Feb- 
ruary 14,  1900,  Mrs.  Mary  B.  Oslln,  wife  of 
the  appellee,  A.  J.  Oslln,  was  struck  and  in- 
jured by  an  engine  of  appellant,  the  Mis- 
souri, Kansas  &  Texas  Railway  Company 
of  Texas,  at  a  point  In  the  city  of  Denison 
where  the  track  of  the  company  crosses  Myr- 
iok  avenue,— one  of  the  principal  thorough- 
fares of  the  city.  Appellee  brought  this  suit 
against  appellant  to  recover  damages  on  ac- 
count of  his  wife's  injuries,  and  obtained 
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Judgment  for  $13,000.    The  company  has  ap- 
pealed. 

Myrlck  avenue  rnns  north  and  south,  and 
four  tracks  of  the  railway  company  cross  It 
at  right  angles.  The  yards  of  the  company 
are  situated  about  one-fourth  of  a  mile  east 
of  the  crossing;  and  the  engine,  with  a  ca- 
boose attached,  had  Just  left  the  yards,  and 
was  on  its  way  to  the  Ray  yards,  which  are 
located  about  three  miles  west  of  the  main 
yards.  The  Osllns  lived  south  of  the  rail- 
road tracks.  On  the  night  of  the  accident, 
Mrs.  Oslln  and  her  grown  daughter  went  to 
prayer  meeting  at  the  Baptist  Church,  which 
is  situated  north  of  appellant's  road.  Re- 
turning from  prayer  meeting,  they  traveled 
along  the  sidewalk  on  the  east  side  of  the 
avenue  until  they  reached  the  railway  tracks. 
South  of  the  tracks  the  main-traveled  side- 
walk is  on  the  west  side  of  the  avenue,  and 
they  therefore  started  diagonally  across  the 
tracks  and  the  avenue;  and  it  was  while 
they  were  so  attempting  to  cross  that  Mrs. 
Oslln  was  struck.  The  engine  was  on  the 
most  northern  track.  The  evidence  is  sufi9- 
cient  to  show  that  the  engine  was  run  at  an 
excessively  rapid  rate  of  speed;  that  it  ap- 
proached the  crossing  without  the  bell  be- 
ing rung  or  the  whistle  sounded,  or  other 
warning  signal  being  given;  that  the  opera- 
tives of  the  engine  discovered  Mrs.  Osiin's 
situation  and  peril  in  time,  by  the  use  of  the 
means  at  their  command,  to  have  stopped 
the  engine  and  avoided  Injuring  her.  In- 
deed, there  is  no  complaint  that  the  evidence 
is  not  sufficient  to  show  negligence  on  the 
part  of  the  company.  The  only  question 
raised  concerning  this  Issue  relates  to  the 
action  of  the  trial  Judge  In  modifying  a  spe- 
cial charge  requested  by  appellant.  The  spe- 
cial charge,  and  the  court's  modification 
thereof,  read  as  follows:  "  'The  distance 
which  the  law  requires  a  railroad  company 
to  sound  the  whistle  before  reaching  a  pub- 
lic crossing  Is  one-quarter  of  a  mile  there- 
from, and  they  are  not  required  to  sound 
It  any  nearer  thereto.  Head  &  Dlllard,  At- 
torneys for  Defendant'  This  Instruction  is 
given,  with  the  qualification  that  while  the 
law  does  not  absolutely  require  that  the 
whistle  upon  a  locomotive  shall  be  sounded 
at  a  shorter  distance  than  this  from  a  pub- 
lic crossing  in  a  city,  still,  if  the  exercise  of 
ordinary  care  upon  the  part  of  those  operat- 
ing such  locomotive  would  require  the  sound- 
ing of  the  whistle  nearer  the  crossing,  then 
this,  within  the  law,  would  make  it  the  duty 
of  the  operatives  of  the  locomotive  to  sound 
such  whistle.  'Ordinary  care'  means  the 
care  that  a  person  of  ordinary  prudence 
would  use  under  the  particular  circumstan- 
ces. Don  A.  Bliss,  Judge  15th  Judicial  Dis- 
trict" It  is  contended  that  the  charge  as 
modified  and  given  is  incorrect:  (1)  Because, 
when  the  operatives  of  a  train  or  engine  have 
sounded  the  whistle  for  a  public  crossing  at 
a  point  80  rods  distant  therefrom,  they  have 
complied  with  their  full  duty  in  that  respect, 


and  are  not  Iwund,  under  any  circamstancea, 
to  again  sound  it  nearer  the  crossing;  and 
(2)  because,  if  the  duty  to  sound  the  whistle 
nearer  the  crossing  exists  in  any  case,  the 
pleadings  and  evidence  herein  do  not  make 
such  a  case.  When  the  train  operatives  have 
sounded  the  whistle  at  the  point  fixed  by 
the  statute,  they  have  performed  the  duty 
imposed  ui)on  them  in  this  partlcnlar  by  the 
statute;  and  the  failure  to  again  sound  the 
whistle  at  a  point  nearer  the  crossins  would 
not,  tmder  any  state  of  facts,  constitute  neg- 
ligence, as  a  matter  of  law.  But  it  cannot 
be  doubted  that  conditions  might  exist  which 
would  render  the  sounding  of  the  whistle  at 
the  statutory  distance  insufficient  to  convey 
warning  of  the  train's  approach  to  travelers 
at  the  crossing,  and  make  necessary  the  giv- 
ing of  further  signal  by  whistling,  as  the 
only  efficient  means  of  notifying  such  trav- 
elers of  the  train's  approach.  In  such  case 
the  additional  warning  should  be  given,  and 
if  an  ordinarily  prudent  person,  under  the 
circumstances,  would  have  again  sounded  the 
whistle,  a  failure  to  do  so  would  be  negli- 
gence. It  cannot  have  been  the  purpose  of 
the  statute  to  relieve  the  train  operatives  of 
a  duty  to  do  what  an  ordinarily  prudent  i>er- 
son  would  have  done.  Such  a  construction 
of  the  statute  would  amount  to  the  licensing 
of  negligence.  True,  It  is  held  in  some  cases 
tliat  the  sounding  of  the  whistle  near  a  pul>- 
lic  crossing  is  sometimes  negligence,  as 
where  an  unmanageable  and  frightened  team 
Is  discovered  at  the  crossing.  But  the  fact 
that  it  would  be  negligence  to  sound  the 
whistle  under  some  circumstances  would 
not  prevent  it  from  being  negligence  to  fail 
to  sound  it  under  other  conditions.  The 
train  operatives  must  elect  in  all  such  cases 
to  act  as  ordinarily  prudent  persons  would 
act  in  view  of  the  surroundings.  There  was 
evidence  tending  to  show  that  the  whistle 
was  sounded  about  the  time  the  engine  left 
the  yards,— the  point  where  this  was  done 
being  80  rods  from  the  crossing,— and  that 
it  was  not  again  sounded  until  after  the 
crossing  was  passed;  that  there  are  a  great 
number  of  switch  tracks  in  the  yards,  over 
which  five  switch  engines,  in  addition  to 
passing  engines,  were  operated  in  the  con- 
duct of  appellant's  business;  that  the  acci- 
dent occurred  in  the  heart  of  the  city;  that 
a  strong  wind  was  blowing;  and  that  the 
view  of  one  approaching  the  crossing  as 
Mrs.  Oslln  and  her  daughter  were  doing  was 
so  obstructed  by  Imz  cars,  piles  of  ties,  and 
a  scrap  bin,  all  situated  near  the  track,  as 
to  make  it  difficult  to  discover  a  train  com- 
ing from  the  east  as  this  one  was.  As  stat- 
ed above,  the  accident  occurred  at  night 
and  the  crossing  was  a  much-traveled  one. 
The  track  was  straight  from  the  edge  of  the 
yards  to  the  crossing,  and  an  electric  street 
light  was  burning  at  the  crossing.  The  en- 
gineer and  fireman  saw  Mrs.  Oslln  and  her 
daughter  at  the  crossing  some  time  before 
the  engine  reached  It     The  evidence  was 
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conflicting  SB  to  whether  the  bell  was  ring- 
ing. Mrs.  Oslln  and  Miss  Oslln  both  testified 
that  they  heard  no  bell  or  whistle,  and  did 
not  know  of  the  train's  approach  until  It 
was  practically  upon  them.  Under  these 
circumstances,  we  think  that  the  court  was 
Justified  In  submitting  to  the  Jury  the  ques- 
tion as  to  whether  the  failure  to  sound  the 
whistle  near  the  crossing  constituted  negli- 
gence. In  the  yery  nature  of  things,  the 
sounding  of  the  whistle  at  the  yards  would 
not,  under  such  conditions,  be  likely  to  con- 
vey to  persons  at  the  crossing  notice  of  a 
coming  train.  It  may  be  conceded  that  ordi- 
narily the  sounding  of  the  whlstie  at  the 
point  fixed  by  law  is  all  that  should  be  re- 
quired of  the  train  operatives  In  that  particu- 
lar, but,  where  the  facts  of  the  case  on  trial 
fairly  raise  the  issue  as  to  whether  proper 
care  would  hare  required  that  it  be  sounded 
nearer  the  crossing.  It  Is  not  error  to  submit 
the  issue  to  the  Jury.  The  Issue  was  raised 
in  this  case  by  the  petition;  It  being  char- 
ged that  Mrs.  Oslln's  injuries  were  due  to 
the  negligence  of  appellant,  and  that  such 
negligence  consisted,  among  other  things,  In 
a  failure  to  sound  the  whistle  under  the  cir- 
cumstances set  out.  The  failure  to  sound 
the  whistle  at  the  statutory  distance  was  not 
alleged,  and  no  issue  In  re'bpect  of  such  fail- 
ure was  submitted  to  the  Jury.  We  are  of 
opinion  that  the  modified  charge  Is  not  sub- 
ject to  the  criticism  urged  against  It. 

Appellant's  principal  defense  Is  based  upon 
the  theory  that  Mrs.  Oslln  was  guilty  of  con- 
tributory negligence.  It  Is  strenuously  in- 
sisted that  the  evidence  is  insufiicient  to  ex- 
cuse her  conduct  on  the  occasion  of  the  acci- 
dent Both  Mrs.  Oslln  and  her  daughter  tea- 
tlfied  that  before  they  went  on  the  track 
they  looked  up  and  down  It,  and  neither  saw 
nor  heard  any  engine  or  train,  and  that  their 
senses  of  sight  and  hearing  were  good.  They 
further  testified  that  they  did  not  stop  or 
loiter  on  the  track,  and  that  they  were  walk- 
ing moderately  fast  The  evidence  shows 
that  notwithstanding  the  obstructions  near 
the  traclt,  the  view  in  the  direction  of  the 
engine  was  clear  for  one-fourth  of  a  mile 
after  Mrs.  Oslln  and  her  daughter  got  within 
a  few  feet  of  the  track.  It  would  seem, 
therefore,  that  they  did  not  look  down  the 
track  towards  the  engine  after  they  reached 
the  point  where  their  view  was  unobstructed, 
or  that  they  did  not  cast  their  eyes  far 
enough  Ut  that  direction  to  observe  the  en- 
gine. We  cannot  say,  as  a  matter  of  law, 
that  either  condition  would  constitute  negli- 
gence. It  is  not  controverted  that  as  they 
approached  the  crossing,  and  when  very  near 
to  it,  they  looked  and  listened  for  a  train, 
and  this  may  have  been  all  that  an  ordinar- 
ily prudent  person  would  have  done  under 
the  circumstances.  Again,  they  testified  that 
they  looked  as  they  went  on  the  track,  and 
the  evidence  is  not  such  as  to  Justify  us  in 
holding  that  they  were  mistaken  in  so  testi- 
fying. They  may  have  looked  only  far 
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enough  down  the  track  to  catch  sight  of  s 
train  which.  If  coming  at  a  proper  speed, 
might  reach  them  before  they  could  cross.  It 
will  be  remembered  that  there  was  testi- 
mony to  the  effect  that  the  engine  was  com- 
ing at  an  excessively  high  rate  of  speed.  See 
RaUway  Co.  v.  Fuller  (Tex.  Civ.  App.)  S6  8. 
W.  819.  Besides,  the  darkness  of  the  nlgbt 
may  have  prevented  them  from  seeing  the 
engine.  Another  theory  of  contributory  neg- 
ligence Is  presented  by  the  evidence  of  the 
engineer  and  fireman,  who  testified  that  Mrs. 
Oslin  had  crossed  the  track  upon  which  the 
engine  was  before  the  engine  reached  her, 
and  that  when  she  became  aware  of  Its  ap- 
proach she  turned  back  and  attempted  to  re- 
cross,  and  was  thereby  Injured.  Mrs.  Oslln 
and  her  daughter  testified  that  they  were  on 
the  track  over  which  the  engine  was  coming 
when  they  discovered  its  approach,  and  that 
Mrs.  Oslln  attempted  to  get  off  on  the  side 
from  which  she  entered,  and  that  Miss  Oslln 
attempted  to  escape  by  crossing  over  on  the 
other  side.  As  Miss  Oslln  was  not  struck,  it 
is  probable  that  if  Mrs.  Oslln  had  acted  as 
her  daughter  did,  she,  too,  would  have  es- 
caped Injury.  She,  however,  was  nearest  the 
engine,  so  the  conclusion  stated  does  not  nec- 
essarily follow.  In  any  event  it  may  be  that 
the  most  prudent  person,  situated  as  was 
Mrs.  Oslln,  upon  suddenly  being  made  aware 
of  the  danger  of  being  run  down  by  the  en- 
gine, would  have  acted  as  she  did,  although 
such  action  was  not  the  best  means  of  avoid- 
ing the  danger.  Even  If  Mrs.  Oslln  had 
crossed  entirely  over  the  track  on  which  the 
engine  was,  and  upon  discovering  the  engine 
turned  to  recross,  such  conduct  on  her  part 
would  not  necessarily  be  negligent  With- 
out having  time  to  observe  which  of  the  four 
tracks  the  engine  was  on,  and  in  view  of  the 
excitement  induced  by  the  sudden  alarm  and 
imminent  danger,  she  cannot  be  held  negli- 
gent for  falling  to  do  what  now  appears  to 
have  been  the  most  proper  thing  for  her  pro- 
tection. We  think  that  the  evidence  fully 
warrants  the  finding  of  the  Jury  that  Mrs. 
Oslln  was  not  guilty  of  contributory  negli- 
gence. 

Upon  the  issue  of  contributory  negligence 
the  court  charged  the  Jury  as  follows:  "Still 
further,  even  if  yon  should  believe  from  the 
evidence  that  defendant's  said  employes  op- 
erating said  engine  failed  to  use  such  care  ab 
persons  of  ordinary  prudence  would  have 
used  under  the  circumstances,  in  any  or  all 
of  the  respects  set  forth  in  clauses  Nos.  1,  2, 
and  3,  of  this  charge,  still,  if  you  believe  from 
the  evidence  that  the  said  Mary  B.  Oslin,  if 
she  had  used  her  senses  of  sight  and  hearing 
in  a  manner  that  a  person  of  ordinary  pru- 
dence would  have  used  the  same  under  the 
circumstances,  would  have  known  of  the  ap- 
proach of  said  engine  In  time  to  have  avoided 
being  injured,  or  if  you  believe  from  the  evi- 
dence that  plaintlfTs  said  wife  crossed  over 
the  track  upon  which  said  engine  was  going, 
and  that  she  turned  back  over  said  crosalng 
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]uBt  as  said  esclne  reached  her,  and  that  in 
80  doing  Bhe  foiled  to  use  such  care  for  her 
own  safety  as  a  person  of  ordinary  prudence 
would  have  used  under  the  circumstances, 
and  that  this  helped  to  cause  her  said  Injury, 
then,  In  either  of  these  events,  you  will  find 
for  the  defendant;  for  In  such  a  case  the 
law  would  not  allow  any  Inquiry  to  be  made 
as  to  who  was  the  more  to  blame  for  such 
Injury,— the  employes  of  the  defendant  op- 
erating said  engine,  or  the  said  ^ary  E.  0»- 
Un,— but  would  simply  deny  any  recovery." 
The  latter  clause  of  this  paragraph  of  the 
charge  Is  attacked  on  the  ground  that  It  waa 
error  for  the  court  to  submit  to  the  Jury  the 
question  as  to  whether  Mrs.  Oslln's  turning 
back  helped  to  cause  her  injnry,  for  the  rea- 
son that  If  she  turned  back  that  fact,  of  ne- 
cessity, contributed  to  the  accident  Conced- 
ing that  the  conclusion  appellant  seeks  to 
have  drawn  from  the  fact,  if  It  be  a  fact, 
that  Mrs.  Oslln  had  crossed  the  track  and 
turned  to  recross  It,  Is  the  only  proper  In- 
ference that  can  be  Indulged,  still  it  does  not 
follow  that  the  charge  was  erroneous.  The 
trial  court  Is  not  bound  to  Instruct  the  Jury 
as  to  what  facts  are  undisputed,  and  as  to 
what  Inferences  of  fact  necessarily  arise 
from  proof  of  other  given  facts,  but  may 
properly  submit  the  same  to  the  Jury  for  de- 
cision. It  Is  only  where  an  undisputed  fact 
or  a  conclusive  Inference  Is  submitted  to  the 
Jury  In  a  manner  calculated  to  mislead  or 
confuse  that  the  submission  thereof  becomes 
error.  To  this  effect  are  Railway  Co.  v.  Row- 
land. 90  Tex.  365,  38  S.  W.  756,  RaUway 
Co.  V.  McCoy,  90  Tex.  264,  38  S.  W.  36,  and 
Culpepper  y.  Railway  Co.,  90  Tex.  627,  40  8. 
W.  386,  relied  on  by  appellant  In  those  cases 
the  court's  charge  authorized  a  verdict  for 
the  plaintiff  In  case  the  Juiy  found  that  cer- 
tain facts,  the  existence  of  which  was  undis- 
puted, did  not  exist  Such  Is  not  the  case 
here,  and  the  charge  complained  of  was  not 
calculated  to  mislead  the  Jury. 

Appellant  requested  the  court  to  charge 
the  Jury  as  follows:  "In  deciding  whether 
or  not  Mrs.  Mary  E.  OsUn  exercised  proper 
care  In  crossing  defendant's  track,  within 
the  meaning  of  the  general  charge,  you  are 
Instructed  that.  If  she  so  attempted  to  cross 
the  track  at  a  place  where  she  knew  trains 
and  engines  were  frequently  passing.  It  waa 
her  duty  to  exercise  a  degree  of  care  pro- 
portioned to  the  risk  thus  caused,  to  guard 
against  injury  therefrom;  and.  In  like  man- 
ner, if  you  believe  from  the  evidence  that 
the  view  of  plaintifTs  wife,  of  trains  ap- 
proaching from  the  direction  this  one  was, 
was  obstructed  by  ties  or  cars,  so  as  to  make 
'  It  more  difficult  for  her  to  see  the  train  than 
It  otherwise  would  have  beeo,  then  it  was 
her  duty  to  exercise  a  degree  of  care  pro- 
portioned to  the  Increased  risk  thus  caused; 
and.  In  like  manner,  if  you  believe  from  the 
evidence  that  at  the  time  plaintifTs  wife 
attempted  to  cross  said  track  a  strong  wind 
was  blowing,  and  dust  was  flying,  so  as  to 


make  It  more  difficult  to  dlBCover  an  ap- 
proaching train  from  the  direction  this  one 
was  coming,  then  it  was  her  duty  to  exer- 
cise a  degree  of  care  proportioned  to  the  in- 
creased risk  thus  caused."  The  requested 
charge  was  refused.  The  court  Instmcted 
the  Jury  on  the  Issue  of  contributory  negli- 
gence as  shown  by  the  quotatl(m  from  the 
general  charge  copied  in  the  next  preceding 
paragraph  of  this  opinion,  and.  In  addition. 
In  submitting  plaintiff's  theories  of  the  case, 
except  on  the  Issue  of  discovered  peril,  au- 
thorized a  finding  for  plaintiff  only  in  the 
event  that  the  Jury  believed  that  Mrs.  Oalin 
on  the  occasion  of  the  accident  used  tbe  care 
for  her  own  safety  that  a  person  of  ordinary 
prudence  would  have  used  under  the  cir- 
cumstances.  We  are  of  opinion  that  the 
general  charge  sufflcientiy  presented  to  the 
Jury  the  issue  of  contributory  negligence, 
and  rendered  unnecessary  the  giving  of  fur- 
ther instructions  upon  the  subject.  We  are, 
moreover,  unwilling  to  approve  the  request- 
ed charge  in  all  respecta  An  analysis  of  it 
shows  that  It  Is  there  declared  to  be  the  duty 
of  Mrs.  Oslln  to  exercise  a  degree  of  care 
proportioned  to  the  risk,  and  not  that  degree 
of  care  proportioned  to  the  risk  that  an  or- 
dinarily prudent  person  would  have  exer- 
cised under  like  conditions.  The  charge  al- 
so required  her  to  exercise  a  degree  of  care 
proportioned  to  the  risks  actually  exist- 
ing, without  reference  to  whether  she  knew 
or  ought  to  have  known  of  the  same.  This  Is 
especially  material  In  respect  of  the  obstruc- 
tions near  the  track.  Again,  the  charge  as- 
sumes that  the  existence  of  any  conditions 
which  would  obstruct  the  view  of  the  truck 
rendered  the  crossing  extrahazardous,  and 
Imposed  upon  Mrs.  Oslln  the  duty  of  exercis- 
ing special  car&  Generally  speaking,  it  is 
within  the  province  of  the  Jury  alone  to  de- 
termine what  conditions  will  increase  or  di- 
minish the  hazard  of  crossing,  and  require  of 
the  traveler  a  corresponding  degree  of  care. 
In  all  such  cases  tbe  care  used  should  be 
commensurate  with  the  danger,  and  its  suffi- 
ciency is  tested  by  the  degree  of  care  which 
the  man  of  ordinary  prudence  would  have 
exercised  under  similar  surroundings!  The 
traveler  must  take  into  consideration  all  the 
dangers  of  the  crossing  of  which  he  has 
knowledge,  or  which  he  ought.  In  the  exer- 
cise of  ordinary  diligence,  to  have  known, 
but  Is  not  required  to  take  cognizance  of 
dangers  of  which  he  is  ignorant  and  which 
be  has  used  due  care  to  ascertain.  Whether 
a  crossing  Is  specially  dangerous,  and  what 
facts  will  make  it  more  so,  are  proper  ques- 
tions for  decision  by  the  Jury.  We  think 
that  tbe  requested  charge,  taken  as  a  whole, 
was  reasonably  calculated  to  confuse  and 
mislead  the  Jury,  and  that  the  trial  court  did 
not  err  in  refusing  It. 

The  only  other  questions  presented  in  ap- 
pei^anf  6  brief  relate  to  rulings  of  the  trial 
court  on  the  admission  of  evidence.  Appel- 
lee was  permitted  to  prove  by  one  WlUlams 
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that  he  passed  tbe  scene  of  the  accident 
about  6  o'clock  the  next  morning,  and  that 
a  string  of  box  can  was  then  standing  on  a 
side  track  north  of  and  near  the  main  track, 
and  about  600  yards  east  of  Myrlck  arenue. 
The  testimony  was  admissible  as  tending  to 
prove  that  the  cars  were  there  at  the  time 
of  the  accident,  thereby  obstructing  Mrs. 
OsIIn's  view  of  the  approaching  engine.  We 
have  had  occasion  heretoiore  to  express  an 
opinion  at  some  length  upon  this  question, 
and  think  that  a  further  discussion  of  it  Is 
unnecessary.  Railroad  Oo.  t.  Brown,  68  S. 
W.  44. 

The  other  evidence  of  which  appellant 
complains  was  that  of  appellee  and  ^liS8 
Mattle  Oslln  concerning  Mrs.  OsIln's  nervous 
ccmdltion.  Miss  Oslln,  speaking  to  this  point, 
testified:  "When  we  drop  anything  on  the 
floor,  or  any  noise  like  that,  she  seems  to 
be  nervous  and  jumps;  and  she  Jumps  and 
seems  to  be  right  bad  for  some  time  to  come; 
Jnst  nervous  and  trembling.  Sometimes  she 
will  tremble."  Upon  the  same  subject  ap- 
pellee testified:  "I  have  been  up  with  her  a 
great  many  times,  and  one  time,  especially, 
I  was  up  with  her  all  night,  on  account  of 
her  eyes.  She  claimed  that  her  eyes  were 
dancing  in  her  head,  and  would  get  up  and 
light  a  lamp,  and  did  not  see  anything  un- 
usual about  them."  It  will  be  noted  that 
the  only  acts  of  Mrs.  Oslln  testified  to  by 
these  witnesses  were  such  as  appear  to  have 
been  Involuntary,  and  that  the  only  state- 
ment made  by  her  to  which  the  testimony 
complained  of  relates  was  to  the  effect  that 
her  eyes  were  dancing  In  I^er  head.  It  seems 
that  there  was  nothing  In  fact  the  matter 
with  her  eyes,  and  that  her  declaration  was 
the  result  of  her  disturbed  and  broken  nerv- 
ous condition.  The  evidence  was  uncontra- 
dicted to  the  effect  that  she  suffered  a  most 
severe  nervous  shock  as  the  result  of  her 
injuries,  and  her  conduct  as  testified  to  by 
her  husband  and  daughter  would  be  iue 
natural  consequence  of  such  affection.  Acts 
and  declarations  indicative  of  existing  suffer- 
ing and  present  pain  are  generally  admissi- 
ble as  res  gestae.  Acts  done  and  statements 
made  pending  litigation  will  sometimes  be 
admitted.  See  Jackson  v.  Railroad  Oo.  (Tex. 
Civ.  App.)  65  S.  W.  376,  where  the  question 
is  fully  discussed,  and  the  authorities  cited 
and  reviewed.  As  strong  a  case  favorable 
to  the  admission  of  such  testimony  is  pre- 
sented here  as  in  the  Jackson  Case,  and  we 
conclude  that  there  was  no  error  In  admit- 
ting the  testimony.  In  this  connection  it 
is  proper  to  say  that  the  evidence  as  to  the 
extent  and  nature  of  Mrs.  Oslln's  Injuries 
was  conclusive.  While  the  verdict  is  unusu- 
ally large,  the  sum  awarded  by  the  jury  is 
certainly  not  more  than  sufficient  to  afford 
adequate  legal  compensation  for  her  un- 
doubted injuries.  Without  detailing  her  in- 
juries and  sufferings,  we  will  say  that  they 
are  of  such  character  and  extent  that  no 
complaint  is  made  of  excessive  verdict.    We 


think  that  the  Judgment  should  be  affirmed, 
and  It  Is  so  ordered. 

Modification  of  Opinion. 

(May  18,  1901.) 

Appellant  complains  of  the  statement  in 
the  opinion  to  the  effect  that  the  witness 
Williams  testified  that  he  saw  a  string  of 
box  cars  standing  on  the  side  track  east  of 
Myrlck  avenue  on  the  morning  after  the  ac- 
cident The  contention  is  that  the  bill  of 
exceptions  shows  that  the  witness  testified 
that  he  saw  a  train  of  cars  standing  at  said 
place  at  the  time  stated.  The  contention  la 
sustained  by  the  record,  and  the  statement 
of  facts  shows  that  the  witness  testified  aa 
set  out  in  the  bill.  However,  the  state- 
ment of  facta  also  shows  that  the  witness 
testified  on  cross-examination  as  follows: 
"It  looked  to  me  like  a  wh<de  train.  There 
was  no  engine  to  it.  I  think  box  cars  were 
towards  me.  I  never  noticed  particularly 
whether  they  were  box  cars  or  not  Know  It 
was  not  a  flat  car  or  coal  car.  Hare  not 
thought  of  It,  but  am  sure  it  was  a  box  car 
next  to  me.  I  did  not  count  the  cars,  and 
never  thought  anything  of  them."  We  con- 
sider the  difference  between  the  statement 
contained  in  the  opinion  and  the  facts  as 
disclosed  by  the  record  immaterial,  but,  in 
deference  to  the  wishes  of  appellant,  the  mo- 
tion to  modify  the  opinion  is  granted,  and 
the  foregoing  statements  from  the  bill  of 
exceptions  and  statement  of  facts  are  sub- 
stituted for  the  statement  complained  of  In 
the  motion. 


GULF  &  B.  V.  RY.  CO.  v.  WINDER  et  aL 
(Court  of  Civil  Appeals  of  Texas.    May  11, 

1901.) 
CORPORATIONS— DISSOLUTION— CLAIMS  —  AS- 
SIGMBE  OF  FRANCHISE— LIABILITY— LIEN  OF 
WORKMEN— SCRIPT  —  MATURITY  —  ACTION  — 
DEFENSES. 

1.  S.  and  T,  neither  of  whom  were  Interested 
in  an  insolvent  railroad  company,  the  construc- 
tion of  whose  road  was  not  completed,  usurped 
the  offices  of  president  and  general  manager 
thereof,  and  appointed  other  officers.  No  fur- 
ther substantial  work  was  done  until  1897, 
when  a  construction  company  was  ctiartered, 
which  constructed  a  substantial  portion  of  the 
road.  This  work  was  contracted  for  and  ac- 
cepted b.v  defendant  company,  which  was  or- 
ganized in  1898.  In  1897  an  alleged  meetiag 
of  the  stockhtJders  of  the  old  company  was 
held,  and  purported  to  transfer  its  franchise  to 
defendant;  but  only  two  real  stockholders  were 
present.  There  was  no  evidence  tliat  such 
meeting  was  called  under  Rev.  St.  arts.  4414- 
4418,  providing  for  annual  and  special  meet- 
ings of  the  stockholders  of  railroad  corpora- 
tions. The  evidence  showed  that  neither  the 
old  company  nor  T.  had  any  title  to  the  right 
of  way  and  roadbed  subsequently  used  by  de- 
fendaat.  Beld,  that  defendant  was  not  liable, 
as  the  successor  of  the  old  company,  for  claims 
for  work  rendered  such  old  company  in  the 
construction  of  the  road,  even  though  it  may 
have  received  some  Incidental  benefit  from  the 
exploitation  of  T. 

2.  Rev.  St  arts.  3312,  3313,  gives  a  lien  to 
persons  performing  labor  in  the  construction 
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■of  a  railroad  at  the  Instance  of  the  railroad 
company  or  a  contractor  thereof.  Interveners 
performed  snch  labor  for  a  construction  com- 
pany organized  in  1807,  and  whose  work  was 
contracted  for  and  accepted  by  defendant  com- 
pany, organized  in  1898.  Held,  that  the  con- 
tract between  defendant  and  the  construction 
-company  related  back  so  as  to  make  the  con- 
struction company  the  "contractor"  of  defend- 
ant company  ab  initio,  and  hence  interveners 
were  entitled  to  the  statutory  lien  for  their 
work. 

3.  The  fact  that  defendant's  contract  with  a 
«onstruction  company  for  work  done  in  the 
construction  of  its  roadbed  provided  that  pay- 
ment therefor  was  not  to  be  made  until  the 
bonds  of  defendant  were  "sold  or  hypothecat- 
ed," did  not  affect  the  right  of  laborers  to  the 
lien  given  by  Rev.  St.  arts.  3312,  3313,  for 
personal  services  In  the  construction  of  sudi 
road,  since  such  provision,  not  being  contained 
in  the  contracts  between  such  laborers  and  the 
construction  company,  was  not  binding  on 
them. 

4.  Where  defendant  company  consented  to 
an  order  appointing  an  auditor  to  take  testi- 
mony, and  specifying  a  certain  place  at  which 
he  was  to  sit,  it  could  uot  thereafter  object  to 
the  Introduction  of  such  auditor's  report  in 
evidence  on  the  ground  that  such  place  at 
which  testimony  was  taken  was  beyond  the 
territorial  jnrisdiction  of  the  court  making  the 
order,  since  It  had  waived  such  objection. 

5.  Where,  la  an  action  by  plaintiff  against 
defendant  railroad  company  for  work  rendered 
in  the  construction  of  defendant's  roadbed,  a 
number  of  persons  intervened,  claiming  liens 
for  work,  under  Rev.  St.  art.  3313,  giving  a 
lien  to  persons  performing  labor  in  such  con- 
struction, and  it  appeared  that  some  of  such 
Interveners  were  not  lienholders,  it  was  error 
to  refuse  to  dismiss  their  pleas  of  interven- 
tion, since  their  right  to  intervene  was  depend- 
ent on  their  being  lienholders. 

6.  Where  defendant  railroad  company  issued 
script  to  its  employes,  payable  when  the  first 
train  over  its  road  reached  a  certain  point,  and 
subsequently  abandoned  work  on  the  road,  so 
that  the  condition  never  happened,  it  could  not 
postpone  the  collection  of  the  claims  of  work- 
men on  the  ground  that  such  scrip  had  never 
matured,  since  this  would  be  taking  advantage 
«f  its  own  wrong. 

Appeal  from  district  court,  Parker  county; 
3.  W.  Patterson,  Judge. 

Action  by  Robert  Winder  and  others 
against  the  Gulf  &  Brazos  Valley  Railway 
Clompany  for  work  done  and  material  fur- 
nished in  the  construction  of  defendant's 
railroad  from  Peck  City,  in  Parker  county, 
to  Mineral  Wells,  in  Palo  Pinto  county,  in 
which  a  number  of  other  claimants  interven- 
ed. From  a  Judgment  in  favor  of  plaintiff 
and  the  interveners,  defendant  appeals.  Re- 
versed. 

Alexander  &  Fain  and  Mattock,  Miller  & 
Dycus,  for  appellant.  Martin  &  Martin,  B. 
L.  Stennis,  and  Stevenson  &  Ritchie,  for  ap- 
pellees. 


STEPHENS,  J.  This  appeal  Is  from  a 
Judgment  In  favor  of  the  original  plaintiff  in 
the  suit,  Robert  Winder,  and  about  120  in- 
terveners, against  appellant,  the  Gulf  &  Bra- 
Eos  Valley  Railway  Company,  and  in  favor 
of  plaintiff  and  most  of  the  Interveners 
against  the  Brazos  Valley  Construction  Com- 
pany, for  the  Bereral  amounts  found  to  be 


due  the  plaintiff  and  interveners  for  work 
done  or  material  furnished  in  the  construc- 
tion of  appellant's  railway  from  Peck  City. 
In  Parker  county,  to  Mineral  Wells,  in  Palo 
Pinto  county,  Tex.,  with  foreclosure  In  most 
instances  of  a  lien  on  the  railroad.  The  con- 
struction of  this  railroad  was  undertaken  in 
the  fall  of  189C  or  the  spring  of  1897,  and 
completed  October  31,  1899,  by  Col.  W.  A, 
Squires,  who  was  assisted  at  the  outset  bj 
Col.  H.  M.  Taylor,  one  of  the  interveners; 
the  plan  then  being  to  build  the  road  from 
Millsap  to  Mineral  Weils  along  a  route  which 
bad  been  partially  graded  as  early  as  1885 
or  1886,  and  over  which,  in  1890,  a  second 
unsuccessful  effort  had  been  made  to  con- 
struct a  railroad.  The  undertaking  of  1890, 
which  had  its  beginning  and  end  in  that 
year,  was  that  of  the  Gulf,  Brazos  Valley  & 
Pacific  Railway  Company,  a  corporation 
which  was  defunct,  and  had  been  for  several 
years,  when  the  last  venture  was  made.  The 
enterprising  promoters.  Col.  Squires  and  CoL 
Taylor,  neither  of  whom  was  even  a  stock- 
holder in  the  defunct  corporation,  but  both 
of  whom  were  "looking  and  working  for  gen- 
eral results,"  as  they  expressed  it,  appointed 
themselves  president  and  general  manager, 
respectively,  of  the  Gulf,  Brazos  Valley  & 
Pacific  Railway  Company,  and  CoL  Taylor, 
the  self-appointed  general  manager,  appoint- 
ed J.  W.  Conway  auditor,  N.  C.  Carroll  chief 
engineer,  and  E.  W.  Morton  right  of  way 
agent  Under  these  appointments  some  pre- 
liminary work  was  done,  which  was  made 
the  basis  of  recoveries  bad  against  appel- 
lant in  favor  of  .Taylor,  Carroll,  Conway, 
Morton,  and  other  Interveners;  but  no  active 
or  very  substantial  work  was  done  till  alwut 
the  11th  day  of  May,  1897,  when  the  Brazos 
Valley  Construction  Company,  chartered  in 
the  preceding  March,  undertook  to  grade  the 
road  from  Peck  City  to  Mineral  Wells.  The 
work  of  the  construction  company  waa  con- 
tracted for  and  accepted  by  appellant  rail- 
way company,  which  was  chartered  Febru- 
ary 15,  1898.  Both  Squires  and  Taylor  were 
named  as  directors  in  this  charter,  but  Tay- 
lor declined  to  serve,  and  at  once  severed  his 
connection  with  the  enterprise.  His  claim 
and  the  claims  of  Carroll,  Morton,  and  others 
of  that  class,  were  founded  upon  the  false 
assumption  that  appellant  company  became 
liable  to  them  as  successor  to  the  old  com- 
pany, which,  as  before  seen,  was  defunct, 
and  had  no  connection  whatever,  except  in 
name,  with  the  construction  of  the  road.  It 
\Tas  claimed,  however,  by  Taylor  and  others, 
that  the  new  company  was  bound  for  the 
debts  of  the  old  company  because  of  a  trans- 
fer of  its  franchise  andother  rights  pursuant 
to  proceedings  of  a  meeting  of  the  stock- 
holders of  the  old  company  at  Waco,  in  De- 
cember, 1897.  What  purported  to  be  a  copy 
of  the  minutes  of  this  meeting  was  read  In 
evidence  over  the  objections  of  appellant; 
Taylor  testifying  that  this  copy  contained 
a  correct  statement  of  what  occurred,  while 
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Squires  testified  that  no  BQch  meeting  ever 
took  place,  but  that  the  purported  minutes 
had  been  written  up  by  Taylor  at  Mineral 
Wells.  The  following  were  the  names  sign- 
ed to  the  purported  copy  of  the  minutes: 
"H.  M.  Taylor,  Secretary  and  Director;  W. 
A.  Squires,  President  and  Director;  O.  B. 
Gurley,  Chief  Engineer  and  Director;  B.  J. 
Ourley,  Director."  Assuming  that  the  court 
nettled  this  conflict  in  favor  of  Taylor,  we 
must  hold  that  what  purported  to  be  a  stock- 
holders' meeting  took  place  at  Waco,  wheth- 
er it  did  or  not;  but  It  seems  to  have  been 
very  sllmly  attended,  as  one-half  of  those 
participating  were  not  stockholders,  but  self- 
appointed  officers,  leaving  at  most  only  two 
real  stockholders  present,— if,  indeed,  they 
were  stockholders;  and  there  is  no  evidence 
of  authority  to  hold  such  a  meeting,  there 
being  admittedly  less  than  the  whole  of  the 
stock  represented.  As  th«  company  had  long 
been  practically  defunct,  sncb  authority  is 
not  to  be  presumed.  Our  statute  provides 
for  an  annual  and  a  special  meeting  of  the 
stockholders  of  railroad  corporations.  Rev. 
St  arts.  4414,  4417,  4418.  This  record  not 
only  fails  to  show  that  either  of  such  meet- 
ings had  been  called  as  provided  in  these  ar- 
ticles of  the  statute,  but  rather  refutes  such 
an  inference.  The  alleged  meeting  seems  to 
have  been  no  less  a  usmpation  than  was  the 
self-appointment  of  Squires  and  Taylor  to 
the  chief  places  of  authority  in  a  disorgan-- 
Ised  and  helpless  company.  Besides,  a  rail- 
road corporation  has  no  power,  except  under 
given  conditions,  and  In  a  prescribed  man- 
ner, to  transfer  its  franchise  and  other 
rights  to  a  new  company,  without  the  con- 
sent of  the  legislature.  Railway  v.  Morris, 
67  Tex.  692;  Sulphur  Springs  &  Mt.  P.  Ry. 
Oo.  v.  St.  I^nis,  A.  &  T.  By.  Co.  (Tex.  Civ. 
App.)  23  S.  W.  1012;  Rev.  St.  arts.  4549,  4550. 
It  seems  hardly  necessary  to  add,  but  the 
evidence  shows,  that  the  old  company  had  no 
title  to  the  right  of  way  used  by  appellant, 
or  other  assets  of  value,  and  that  the  claim 
of  Taylor  that  he  owned  the  old  roadbed,  a 
small  part  only  of  which  was  used  by  appel- 
lant, and  that,  too,  after  obtaining  the  right 
of-  way  by  condemnation  proceedings  and 
otherwise  from  the  owners  of  the  soil,  could 
have  had  no  substantial  foundauon.  Our 
conclusion  upon  this  branch  of  the  case, 
therefore,  is  that  the  court  erred  in  giving 
Judgment  in  favor  of  Taylor,  Carroll,  Morton, 
and  all  other  interveners  who  founded  their 
claims  upon  the  rights  or  liabilities  of  the 
Gulf,  Brazos  Valley  &  Pacific  Railway  Com- 
pany. As  was  said  by  Col.  Taylor  in  his  tes- 
timony, of  those  supposed  to  be  working  for 
this  company,  "every  man  working  on  the 
road  was  a  soldier  of  fortune,  and  they 
were  all  working  for  general  results."  They 
must,  therefore,  take  the  consequences.  The 
equitable  doctrine  Imposing  the  liabilities  of 
an  Insolvent  private  corporation  upon  a  new 
company  chartered  to  become  its  successor. 


and  acquiring  all  its  assets,  as  was  held  tai 
Jefferson  Nat  Bank  v.  Texas  Inv.  Co.,  74 
Tex.  487, 12  S.  W.  101,  and  PuMlshing  Co.  t. 
Hitson,  80  Tex.  216,  14  8.  W.  843,  16  S.  W. 
S51,  for  several  reasons,  some  of  which  are 
suggested  above,  has  no  application  in  a  case 
like  this.  Nor  would  the  fact  that  appellant 
may  have  received  some  incidental  benefit 
from  the  exploitation  of  CoL  Taylor  and  the 
work  of  his  employte  antedating  its  charter 
render  it  liable  for  the  payment  of  those 
claims.  Railway  Co.  r.  Granger,  86  Tex. 
857,  24  S.  W.  795,  40  Am.  St  Rep.  837. 

Next  to  be  considered  are  the  claims  of 
those  employed  by  the  construction  company 
or  appellant,  who^  if  they  "performed  labor, 
or  worked  with  tools,  teams,  or  otherwise,  In 
th«  construction"  of  appellant's  railroad,  "at 
the  instance  of  said  company,  a  contractor  or 
subcontractor,  or  agent  of  said  company," 
are  given  a  lien  by  statute  to  secure  the 
same.  Rev.  St  arts.  8S12,  3313.  That  the 
construction  company  was  "a  contractor"  ef 
the  railway  company,  within  the  meaning  «C 
this  statute,  we  find  no  difficulty  in  holding, 
although  It  was  chartered  and  did  consid- 
erable work  before  the  railway  company  ob- 
tained Its  charter.  The  contract  made  be- 
tween the  construction  and  railway  compa- 
nies covered  the  entire  work  of  grading  the 
road,  and  thus  relates  back,  and  made  the 
construction  company  the  contractor  of  the 
railway  company  ab  Initio.  It  is,  however. 
Insisted  that  inasmuch  as  by  the  terms  of 
this  contract  payment  for  grading  the  road 
was  not  to  be  made  by  the  railway  company 
to  the  constnictlon  company  till  the  bonds  of 
the  former  were  "sold  or  hypothecated,"  the 
claims  of  those  Interveners  who  worked  for 
the  construction  company  were  not  yet  due, 
the  bonds  not  having  been  floated.  But  the 
contracts  between  the  construction  company 
and  the  laborers  contained  no  such  provision, 
and,  as  the  statute  above  cited  gave  the  la- 
borers an  unconditional  lien  for  the  amount 
due  them  "for  personal  services,  or  for  the 
use  of  tools  or  teams"  In  the  construction  of 
the  railroad,  it  was  not  within  the  power  of 
the  railway  company  to  accept  and  use  the 
grade  as  the  work  of  Its  "contractor,"  and 
treat  as  contingent  what  the  statute  has  thus 
made  absolute. 

The  further  objection  is  made  to  the  }udr- 
ment  in  favor  of  plaintifF  and  interveaers 
holding  such  claims  that  the  auditor's  report 
read  in  evidence  to  establish  them  should 
have  been  excluded  on  motion  of  appellant, 
because  the  auditor  took  testimony  and  heard 
argument  at  Mineral  Wells,  beyond  the  ter- 
ritorial limits  of  the  Forty-Third  Judicial  dis- 
trict, in  which  he  was  appointed  by  the  dis- 
trict court  of  Parker  county.  The  order  of 
appointment,  to  which  the  court  understood 
all  parties  to  agree,  specified  Mineral  Wells 
as  one  of  the  places  at  which  the  auditor  was 
directed  to  sit  and  take  testimony,  for  the 
convenience  of  parties  and  witnesses.    Hav- 
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Inf  consented  to  thla  when  tbe  order  was 
made,  appellant  must  be  held  to  liaTe  waived 
tlila  objection  to  tbe  Introduction  of  tlie  audi- 
tor's repc^  as  evidence.  Just  as  It  might 
waive  any  otber  objection  to  evidence,— il, 
indeed,  the  objection  would  be  good  in  the  ab- 
sence of  waiver,  which  we  need  not  deter- 
mine. It  is  laid  down  in  17  Enc.  PL  &  Prac. 
pp.  1025,  1026,  that  "the  trial  before  a  referee 
need  not  neceBsarlly  be  held  In  the  county  of 
venue,  but  may  be  had  elsewhere,  if  the  ends 
of  Justice  will  best  be  promoted  thereby,  and 
If  the  departure  will  not  be  oppressive  to 
«lther  party."  See  cases  there  cited  In  foot- 
notes. The  equity  practice  In  the  federal 
courts  of  permitting  the  master  to  take  testi- 
iQ(»y  out  of  the  district  Is  as  old  as  the 
CMirts  themselves.  Ck)nBolidated  Fastener 
Co.  ▼.  Columbian  Button  &  Fastener  Co.  (C. 
OL)  85  Fed.  64,  and  cases  there  cited. 

In  the  report  of  the  auditor  some  of  the 
Interveners,  whose  claims  were  each  less 
than  1600,  were  found  not  to  be,  as  alleged 
In  tbe  ideas  of  intervention,  Uenholders,  who 
alone  are  authorized,  by  article  3318  of  the 
Revised  Statutes,  to  Intttvene  In  cases  like 
this,  and  appellant  consequently  moved  to 
strike  out  the  pleas  of  Interyttitlon  of  such 
interveners  for  want  of  Jurisdiction;  but  this 
was  refused  upon  the  ground  that  the  court 
had  Jurisdiction  Independent  of  a  lien,  "tf 
tbe  Interveners  in  good  faith  believed  that 
they  had  such  lien  at  the  time  of  filing  their 
suits."  This  holding  seems  to  be  at  variance 
with  a  line  of  decisions  In  this  state,  which 
must  be  accepted  as  authoritative  upon  the 
question,  among  which  Is  the  case  of  Carter 
V.  Hubbard,  7B  Tex.  8&6,  16  8.  W.  382,  re- 
viewing previous  cases. 

We  agree  with  the  trial  court  that  the  evi- 
dence, apart  from  the  auditor's  report,  war- 
ranted the  conclusion  that  tbe  scrip  issued 
by  appellant,  and  payable  when  the  first  train 
of  cars  reached  the  Jack  county  line,  had 
matured  when  this  suit  was  brought.  It  is 
true,  the  cars  had  not  reached  the  Jack 
county  line,  as  contemplated;  but  it  Is  also 
true  that  It  was  the  fault  of  appellant  In 
abandoning  the  work  that  they  had  not,  and 
it  cannot  thus  take  advantage  of  its  own 
wrong  to  postpone  or  defeat  the  collection  of 
its  Just  debts.  Bamett  v.  Railroad  Co.  (Tex. 
Civ.  App.)  55  S.  W.  980,  and  cases  there  cited. 

Our  conclusion  upon  the  whole  case  Is 
that  the  Judgment  should  be  reversed,  and 
rendered  in  favor  of  appellant  against  inter- 
vener Taylor  and  all  other  Interveners  whose 
claims  involved  alleged  llabilitlee  of  the  Gulf, 
Brazos  Valley  &  Pacific  Railway  Company; 
that,  as  to  interveners  having  no  lien,  whose 
claims  were  each  less  than  $500,  the  Judg- 
ment should  be  reversed,  and  their  pleas  of 
intervention  dismissed,  without  prejudice; 
and  that  as  to  all  other  parties  the  Judgment 
should  stand  affirmed,— with  costs  created  by 
each  intervener  failing  to  recover  taxed 
against  him. 


BATTS  V.   BODDLBSSS:   BANKING  CO. 

et  aLi 
(Court  of  ClvU  Appeals  of  Texas.    Jane  12, 

1901.) 

HOUBSTBAD— BUSINBSS  HOUBSTBAI)  —  INTEN- 
TION—MORTOAOEK-PDRCHASBB— 
FORBCLOSURB— DEFENSES. 

1.  Where  one  resided  on  a  l&-acre  parcel  of 
land  within  the  limits  of  a  town,  and  the  parcel 
adjoined  a  larger  tract,  lying  for  the  most  part 
outside  the  town,  which  was  used  for  pastni- 
ing  his  stock,  and  there  was  a  small  farm 
about  the  tniddle  of  the  tract,  the  homestead 
could  not  be  extended  to  any  of  the  tract  which 
lay  without  the  town  limits. 

2.  Where  defendant,  a  fanner  and  cattle 
raiser,  resided  on  a  16-acre  parcel  in  a  town, 
and  used  a  tract  adjoining  for  pasturing  stock 
and  farming,  it  was  error  to  submit  to  the  jury 
the  question  whether  the  use  of  the  tract  was 
of  a  homestead  character;  the  facts  showing 
it  to  be  a  business  homestead. 

3.  Where  it  is  in  issue  whether  certain  land 
was  a  homestead  at  the  time  of  its  sale,  and 
the  use  of  the  land  shows  a  homestead,  it  will 
be  held  such,  though  the  vendor  and  his  wife 
testify  they  had  no  homestead  intention  in  re- 
gard to  it. 

4.  In  a  suit  to  foreclose  a  mortgage  on  land. 
one  who  has  purchased  part  thereof  from  the 
mortgagor,  agreeing  to  hold  the  land  subject 
to  the  mortgnge,  cannot  defend  against  the 
mortgage  by  setting  up  that  the  land,  or  part 
of  it,  was  a  homestead  when  the  mortgage  was 
given. 

Error  from  district  court,  Dallas  county; 
Richard  Morgan,  Judge. 

Suit  by  the  Middlesex  Banking  Conapany 
against  J.  W.  Batts  and  others.  Prom  a 
judgment  for  plaintiff,  defendant  Batts  brings 
error.    Reversed. 

W.  Q.  Taliaferro  and  Crane  &  Greer,  for 
plaintiff  in  error.  Hill,  Dalney  &  Carlton, 
for  defendants  in  error. 

JAMES,  C.  J.  In  1892  Claude  HitcbeU  and 
wife  gave  defendant  In  error  a  mortgage  on 
350  acres  of  land,  more  or  less,  to  secure 
their  note  for  |3,000  and  interest  In  1897 
they  sold  about  300  acres  of  the  land  to  J.  W. 
Batts.  This  suit  is  to  obtain  Judgment  for 
the  debt  and  to  foreclose  the  lien,  Batts  being 
a  defendant  Batts  disclaimed,  except  as  to 
the  300  acres  described  in  his  answer,  and  in 
reference  to  this  pleaded,  in  substance,  that 
the  property  was  the  homestead  of  Mitchell 
and  wife  when  said  mortgage  was  given,  and 
that  he  had  purchased  same  without  any 
assumption  of  the  mortgage,  and  without  any 
agreement  that  it  should  be  responsible  for 
the  debt  In  his  hands,  but  on  the  contrary, 
bought  It  knowing  that  it  was  homestead  at 
the  time  mortgage  was  given,  and  that  he 
contemplated,  at  the  time  he  bought  resist- 
ing the  foreclosure  thereon  on  that  ground. 
Plaintiff,  by  supplemental  petition,  denied 
this  allegation  of  homestead,  and  pleaded 
further  that  it  was  agreed  between  Mitchell 
and  Batts,  In  the  sale  to  Batts,  that  the  land 
was  bound  for  said  mortgage  debt  that  It 
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was  to  discharge  the  same,  and  that  this  en- 
tered Into  the  consideration.  Judgment  was 
for  plolntlff,  with  foreclosure  upon  the  prot>- 
erty. 

The  evidence  as  to  the  Issne  of  homestead 
is  substantially  as  follows:  At  the  date  of 
the  mortgage,  In  1892,  Mitchell  owned  a  tract 
of  about  16  acres  In  the  town  of  Bryan,  upon 
which  he  re8lde<l,  and  upon  which  he  had 
his  house,  well,  garden,  stable,  windmill,  and 
othMT  appnrt«uinces  of  his  home.  He  also 
owned,  adjoining  this,  a  tract  of  about  800 
acres,— being  the  tract  In  question,— which, 
according  to  the  testimony  of  Mitchell,  was 
wholly  outside  the  corporate  limits  of  Bryan, 
but  of  which,  according  to  the  testimony  of 
Batts,  180  acres  were  within  the  corporate 
limits.  There  was  other  testimony  tending 
to  show  that  some  part  of  the  tract  was 
within  the  corporate  limits.  The  16  acres 
and  the  300-acre  tract  had  been  acquired  by 
MltcfaeU  at  different  times.  In  1882  Mitchell 
and  wife  lived  upon  the  16  acres.  This  tract 
was  separated  from  a  larger  tract  by  a  fence 
about  on  the  Hue  dividing  them,  there  being 
some  evidence  that  a  small  part  of  the  larger 
tract  (about  three-fourtlis  of  an  acre)  was 
within  the  fence  Inclosing  the  16  acres.  As 
to  the  use  made  by  Mitchell  of  the  larger 
inclosnre,  the  testimony  showed  that  be  used 
it  for  pasturing  cattle  and  horses,— his  prin- 
cipal bnslness  being  that  of  stock  raiser,— and 
bad  a  little  farm  about  the  center  of  the 
tract  Both  he  and  his  wife  testified  that 
nether  of  them  ever  Intended  It  to  be  their 
homestead,  nor  a  part  thereof;  that  their 
homestead  consisted  solely  of  the  16  acres 
where  they  lived;  and  that  they  never  Intend- 
«d  to  have  any  other.  It  appears  that  on 
the  date  of  the  mortgage  they  executed  to 
plaintiff  a  sworn  stetement  declaring  that 
the  tract  mortgaged  was  not  their  homestead. 
There  la  nothing  In  the  testimony  tending  to 
show  a  state  of  facts  which  would  have 
entitled  Mitchell  to  extend  the  homestead  to 
property  outside  the  limits  of  the  town.  The 
court  submitted  the  case  as  to  homestead 
thus:  "If  the  said  land  so  claimed  by  the 
defondant  J.  W.  Batts  as  aforesaid  was  be- 
ing used  by  said  Claude  Mitchell  for  the  pur- 
poses of  a  home  for  himself  and  family,  or  as 
a  place  to  exercise  the  calling  or  business  of 
the  said  Claude  Mitchell,  then  said  land  was 
a  part  of  the  homestead  of  the  said  MttchdI." 
The  testimony  is  clear  that  the  principal  busi- 
ness of  Mitchell  was  that  of  stock  raiser,  and 
that  the  pasture  was  used  by  him  in  the 
prosecntlon  of  such  business.  He  was  also 
a  farmer.  Consequently  the  use  thereof  was 
such  as  to  make  It  his  business  homestead. 
The  testimony  is  also  clear  that  the  16-acre 
tract  where  he  resided  was  within  the  town 
or  city  of  Bryan.  It  is  conflicting,  however, 
as  to  whetbw  or  not  the  larger  tract  was  In- 
side the  corporate  limits  of  Bryan.  Mitchell 
testified  that  it  was  wholly  outside  the  town 
Umlts.  BattB  testified  that  180  of  It  was  in- 
alde  the  town  llmtta.    The  teatlmony  of  tbe 


assessor  would  indicate  that  some  part  of  it 
was  assessed  for  taxes  to  the  city.  There  Is 
no  principle  better  settled  in  Texas  than  that 
there  can  be  no  blending  of  the  rural  and 
urban  homestead,  except  under  special  cir- 
cumstances, none  of  which  exist  in  this  evi- 
dence. There  wer«  no  facts  in  evidence 
which  woidd  warrant  going  outside  the  town 
limits  to  make  up  a  homestead  of  200  acres. 
The  16-acre  tract  and  the  larger  tract  were 
acquired  by  Mitchell  at  different  times,  and 
there  Is  nothing  tending  to  show  that  his 
homestead  hod  ever  partaken  of  the  rural 
character.  In  order  for  any  of  the  largor 
tract  to  be  a  part  of  MltcbeU's  homestead,  it 
was  essential,  under  the  evidence  here,  that 
such  part  should  be  within  the  corporate  lim- 
its, and  that  the  land,  together  with  the  16 
acres,  did  not  exceed  the  constitutional  limit 
as  to  value  at  the  time  of  designation.  The 
court  did  not  submit  any  issue  of  this  kind, 
and  must  be  taken  as  virtually  assuming  that 
the  land  in  question  was  within  the  limits 
of  the  town,  and  within  the  constitutional 
limit  of  value.  No  complaint  is  made  of  tbe 
submission  in  this  respect  by  either  party, 
and  appellant  had  no  occaslw  to  complain  of 
it,  because  it  was  favorable  to  his  contention, 
being  the  only  theory,  as  the  evidence  stands, 
upon  which  he  could  base  the  claim  that  It 
constituted  a  port  of  the  homestead."  From 
the  charge  as  above  copied,  it  will  be  seen 
that  the  sole  question  upon  which  homestead 
was  made  to  turn  was  whether  or  not  the 
land  was  at  the  time  of  the  mortgage  used 
by  Mitchell  for  the  pnrposes  of  a  home,  or 
for  the  exercise  of  his  calling  or  business. 
The  findlug  of  the  Jury  <m  this  issue  may 
have  been  that  It  was  not  so  used,  when  in 
fact  the  evidence,  In  our  opinion,  is  undis- 
puted that  it  was  being  used  for  the  purposes 
of  his  business.  Under  the  first  assignment 
of  error,  the  charge  is  questioned  because  it 
submitted  as  an  Issue  of  fact  tbe  homestead 
nse  of  the  proiwrty,  when  the  use  made  of  it 
was  unmistakably  such  as  would  give  It 
homestead  character.  This  assignment  Is 
well  taken. 

As  to  the  other  issue  in  the  case,  viz.  wheth- 
er or  not  Batts  agreed,  as  a  part  of  the 
consideration  of  his  purchase,  to  hold  the 
Isnd  subject  to  the  mortgage,  we  are  of  opin- 
ion that  the  record  shows  no  error.  If  such 
was  the  fact,  he  could  not  defend  against 
tlie  mortgage  by  setting  up  that  the  land,  or 
part  of  it,  was  homestead  of  Batts  when  it 
was  given. 

It  Is  Inslste*!  by  appellee  that  because 
Mitchell  and  wife  testified  that  neither  of 
them  had  any  homestead  Intention,  except  in 
reference  to  the  16-acre  tract  where  they  liv- 
ed, the  land  outside  could  not  be  a  part  of 
their  homestead.  In  other  words,  it  is  con- 
tended that.  In  the  absence  of  such  an  Inten- 
tion, the  use  of  the  larger  tract  in  the  man- 
ner necessary  to  make  it  a  homestead  would 
not  constitute  It  such.  Upon  this  question 
onr  (pinion,  under  tiie  testimony  here^  is  that 
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the  actual  use  of  tbe  property  for  the  exercise 
of  the  calling  of  the  head  of  the  family  es- 
tablished Its  homestead  character,  and  his 
declaration  or  his  Intention  during  such  use 
Is  immaterial.  Jacobs  v.  Hawkins,  63  Tex. 
1.    Reversed  and  remanded. 


HOUSTON  ICSB  &  BREWING  00.  t.  FUL- 
LER et  al. 

(Court  of  OItU  Appeals  of  Texas.    May  16, 
1901.) 

PARTNBRSHIP— RIX^EIVEm— BXPBNSEiS  OF  RB- 
CEIVERSHIP  —  PRIORITY  OF  LiBN  —  RiNK- 
RUPTCY— DISTRIBUTION  OF  ASSETS— INTER- 
EST OF  UORTOAOBEi. 

1.  Where,  at  the  suit  of  a  partaer,  a  receiv- 
er was  appointed  to  wind  up  the  affairs  of  a 
firm,  the  expenses  of  the  receiverghip  were 
not  a  superior  lien  to  that  of  a  mortgagee  of 
the  partnership  property  who  interveaed  pend- 
ina  the  receiTership. 

2.  Where,  pending  the  receivership  of  a  firm, 
the  partners  filed  a  petition  in  bankruptcy,  but 
on  sale  of  the  assets  the  proceeds  were  less  than 
the  amount  of  a  mortgage  on  the  firm  property 
held  by  an  Intervener  in  the  suit  for  a  receiver, 
snch  proceeds  should  not  have  been  delivered  to 
the  trustee  in  bankruptcy,  since  the  general 
creditors  could  have  no  interest  therein. 

3.  Where  appellant  had  a  mortgage  on  a  part 
of  the  property  of  a  firm,  and  all  the  firm  as- 
sets were  sold  by  a  recover  for  a  gross  sum 
less  than  the  amount  of  the  mortgage,  appel- 
lant was  entitled  only  to  the  remainder  of  the 
proceeds  of  the  sale  after  deducting  the  value 
of  the  property  not  covered  by  its  mortgage. 

Appeal  from  district  court,  Harris  connty; 
John  O.  Tod,  Jndge. 

Suit  by  Marshall  Fnller  against  Elmer 
OiQwder  and  another  for  the  dissolution  of  a 
partnership.  In  which  the  Houston  Ice  & 
Brewing  Company,  as  mortgagee  of  the  part- 
aership,  intervened.  From  a  decree  adjudg- 
ing the  expenses  of  the  receivership  a  par- 
amount lien  on  the  firm  assets,  intervene 
appeals.    Reversed. 

Baker,  Batts,  Baker  &  Lovett,  for  appel- 
lant Fisher,  Sears  &  Sherwood,  for  appel- 
lee receiver. 

GARRETT,  J.  The  appeUee  Marshall  Ful- 
ler brought  suit  October  4,  1900,  in  the  dis- 
trict court  for  the  Eleventh  Judicial  district 
against  Elmer  Crowder  and  Fred  Lahour- 
cade  for  the  purpose  of  establishing  his 
rights  as  a  partner  In  the  Commercial  saloon, 
and  for  the  dissolution  of  the  partnership, 
and  the  winding  up  of  its  affairs.  Upon 
his  application  the  business  was  placed  In  the 
hands  of  the  appellee  Robert  Maes,  as  re- 
ceiver, to  take  charge  of  the  assets  and  carry 
on  the  business.  The  receiver  qualified,  and 
went  into  possession  of  the  property  on  Oc- 
tober 10,  1900.  Pending  the  receivership,  on 
December  8,  1900,  the  appellant,  Houston  Ice 
&  Brewing  Company,  claiming  a  lien  upon 
the  property,  intervened  In  the  cause  for  the 
pnrx)ose  of  preventing  the  receiver  from  pay- 
ing the  costs  of  the  receivership  out  of  such 
property,  and  to  prevent  Its  bdng  turned  over 


to  the  federal  court  to  be  admlnlst^ed  In 
the  bankruptcy  proceedings  con<;eTning  the 
plaintiff  and  defendants,  then  pending  In  said 
court,  and  to  have  said  property  sold,  and 
the  proceeds  applied  to  the  payment  of  its 
debt  The  property  was  sold  by  order  of  the 
court  on  December  11,  1900,  and  was  bought 
by  the  appellant  for  the  sum  of  $900,  which 
was  paid  into  the  registry  of  the  court 
When  the  appellant  filed  its  Interventioii. 
there  was  pending  in  the  cause  an  applica- 
tion of  the  receiver  to  close  the  receiverahip. 
and  deliver  over  the  assets  to  the  federal 
court;  the  application  reciting  that  the  de- 
fendants had  filed  their  petition  in  the  fed- 
eral court  at  Galveston  in  banlcruptcy,  pe- 
titioning to  be  adjudged  voluntary  bankrupts. 
He  asked  the  court  to  fix  his  compensation 
as  receiver  and  the  compensation  of  his  at- 
torneys as  a  lien  on  the  assets  in  bis  hands, 
and  that  he  be  directed  to  turn  the  aaaeta 
so  charged  over  to  such  trustee  as  the  federal 
court  might  appoint  L  L.  Wolf  &  Bro.  also 
Intervened  in  the  suit  for  a  claim  of  $108.30, 
which  was  established  without  lien.  The  re- 
ceiver's final  report  showed  a  balance  due 
as  exi>en8es  and  costs  of  the  receivership  of 
1496.30,  and  entire  assets  on  hand  the  sum 
of  $900,  being  the  proceeds  of  the  sale  of  the 
property  belonging  to  the  partnership.  As 
shown  by  the  evidence,  the  anpellant  had  a 
chattel  mortgage  lien  on  the  property,  c(hi- 
Blstlng  of  barroom  furniture,  fixtures,  etc,  to 
secure  a  note  in  his  favor  for  $950,  dated 
October  27,  1899,  signed  by  Fred  Lahonrcade 
and  his  wife;  the  property  having  been  sold 
to  the  latter  by  the  appellant  and  the  note 
given  for  the  purchase  money.  The  chattel 
mortgage  was  of  the  same  date,  and.  In  addi- 
tion to  the  furniture  and  fixtures,  included 
also  "all  the  stock  of  liquors,  cigars,  and  mo-- 
chandlse."  The  partnership  with  Crowds 
and  Fuller  was  subsequently  entered  inta 
Appellant  had  a  lease  on  the  house  in  which 
the  business  was  conducted,  and  sublet  it  to 
the  partnership  at  a  rental  of  $90  a  montiL 
During  the  receivership,  and  before  its  in- 
tervention, it  sold  beer  to  the  receiver,  to  be 
retailed  by  him  in  the  management  of  the 
business.  Partial  payments  were  made  by 
Lahourcade  on  bis  note,  and  at  the  date  of 
the  trial.  Including  the  amount  due  for  rent 
for  which  the  appellant  had  a  landlord's  lien, 
there  was  balance  due  it  of  $912.70.  Of  the 
balance,  $777.70  was  upon  the  note.  All  the 
property  was  sold  in  gross,  and  brought  $900. 
There  was  evidence  that  among  the  property 
sold  there  was  a  slot  machine,  worth  $175, 
and  about  $200  worth  of  merchandise,  upon 
which  there  was  no  lien.  Cook  t.  Halsell, 
65  Tex.  1;  Wilier  v.  Kray,  73  Tex.  536,  11 
S.  W.  540.  The  cause  was  submitted  to  the 
court  without  a  Jury,  and  Judgment  was  ren- 
dered establishing  the  appellant's  claim  at 
$912.70,  and  adjudging  it  to  be  a  Hen  upon 
the  proceeds  of  the  property  in  the  hands  of 
the  receiver,  which  were  found  to  be  $900. 
The  court  also  fixed  the  expenses  of  the  re- 
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celver,  Including  compensation  to  himself  and 
Us  attorneys,  at  $496.30,  and  they  were  ad- 
judged to  be  a  first  lien  and  charge  upon 
Binch  proceeds,  superior  to  the  lien  of  the  ap- 
pellant; and  the  receivership  was  vacated, 
and  the  receiver  ordered  to  deliver  to  any  re- 
ceiver or  trustee  appointed  by  the  federal 
court  the  proceeds  in  the  receiver's  hands. 
The  comitensatlon  of  the  receiver  was  fixed 
by  the  court  at  $175,  and  that  of  his  counsel 
at  $50. 

\Ve  are  of  the  opinion  that  the  court  errsd 
In  adjadglug  the  expenses  of  the  receivership 
to  be  a  superior  lieu  to  the  appellant's  mort- 
gage. The  receivership  was  not  ordered  at 
the  suit  of  the  appellant,  and  It  would  be  In- 
equitable to  exhaust  his  security  with  the 
expenses  of  a  receivership  taken  out  at  the 
instance  of  other  parties.  High,  Rec.  {  796, 
p.  730.  Rev.  St  art  1472,  has  application 
where  the  receivership  Is  at  the  Instance  or 
for  the  benefit  of  the  Ilenholder.  This  suit 
was  for  the  benefit  of  the  plaintiff,  and  he 
cannot  litigate  the  differences  between  him- 
self and  his  partners  at  the  expense  of  a 
Ilenholder  who  Is  not  even  a  party.  The 
court  also  erred  In  ordering  the  receiver  to 
pay  over  the  money  In  his  hands  to  the  trus- 
tee in  bankruptcy.  The  Hen  of  the  appellant 
being  more  than  sufficient  to  absorb  the  en- 
tire fund,  it  would  be  not  only  useless  to  pay 
the  money  over  to  the  trustee  in  bankruptcy, 
but  would  subject  It  to  diminution  or  absorp- 
tion in  costs  of  the  bankruptcy  proceedings. 
It  is  clear  that  the  general  creditors  can 
have  no  Interest  in  the  fund.  Again,  the 
federal  courts  have  recognized  the  right  of 
the  state  courts  to  fully  administer  the  prop- 
erty of  a  partnership  in  such  case  as  the 
present  Black,  Bankr.,  p.  259.  Both  these 
questtons  have  been  ably  presented  and  sup- 
ported by  the  citation  of  authorities  by  coun- 
sel for  appellant  in  their  brief,  and  we  deem 
it  unnecessary  to  enter  into  a  discussion 
thereof.  The  following  authorities  are  cited 
upon  the  action  of  the  court  in  ordering  the 
proceeds  to  be  paid  to  the  trustee  in  bank- 
ruptcy: Black,  Bankr.,  pp.  66,  128,  259;  In 
re  Clark,  Fed.  Cas.  No.  2,798;  Kimberllng 
T.  Hartly  (C.  C.)  1  Fed.  571;  In  re  Russell, 
8  Am.  Bankr.  B.  658,  41  C.  C.  A.  823,  101  Fed. 
249;  Trust  Co.  v.  Benbow,  3  Am.  Bankr.  R. 
9,  96  Fed.  514;  Frazier  v.  Railroad  Co.,  8 
Am.  Bankr.  R.  710,  09  Fed.  707,  and  note; 
In  re  Tyler,  5  Am.  Bankr.  R.  152,  104  Fed. 
778;  Compton  v.  Jesup,  15  C.  C.  A.  397,  68 
Fed.  263;  Heath  v.  Shaffer  (D.  C.)  93  Fed. 
647;  In  re  Holloway,  Id.  638;  Jerome  v.  Mc- 
Carter,  94  U.  S.  764,  24  L.  Ed.  136.  The 
Judgment  of  the  court  below  will  be  reversed, 
but  as  the  sale  of  the  property  was  in  gross, 
and  it  cannot  be  certainly  determined  bow 
much  that  part  of  it  upon  which  the  appel- 
lant bad  a  lien  brought  the  value  of  the  slot 
machine  and  the  merchandise,  aggregating 
1375,  will  be  deducted  from  the  entire  pro- 
ceeds, und  the  clerk  of  the  court  below  will 
be  directed  to  pay  to  the  appellant  the  sum  at 


$625,  and  said  sum  of  $876  will  be  applied  to 
the  payment  of  the  costs  of  court  and  the 
expenses  of  the  receivership  under  the  direc- 
tion of  the  court  below.  Any  balance  ef 
costs  of  court  and  expenses  of  the  receiver- 
ship will  be  adjudged  against  the  plaintiff 
and  defendants.    Reversed  and  rendered. 


HOUSER  et  al.  v.  JORDAN. 

(Court  of  Civil  Appeals  of  Texas.    June  7, 

1901.) 

EXPRESS  TRUSTS— STATUTE  OF  FRAUDS— FA' 
ROL  EVIDENCE. 

1.  The  Statute  of  frauds  does  not  reqolr* 
trusts  arising  directly  from  express  contracts  or 
implied  or  constructive  trusts  to  be  created  in 
wnting,  but  they  may  be  established  by  parol. 

2.  When  three  joint  creditors  take  a  trust 
deed  in  the  name  of  one  only,  and  it  is  fore- 
closed under  an  oral  agreement  by  which  the 
holder  of  the  legal  title  is  to  purchase  the  prop- 
erty tor  the  benefit  of  all,  the  price  to  be  cred- 
ited on  the  debt,  the  purchaser  holds  the  legal 
title  to  a  two-thirds  Interest  therein,  in  trust 
for  his  co-creditors. 

Appeal  from  district  court,  Rockwall  coun- 
ty; J.  E.  Dlllard,  Judge. 

Suit  by  J.  F.  and  J.  P.  Houser  against 
W.  T.  Jordan  to  impress  a  trust  on  certain 
land.  From  a  decree  dismissing  the  com- 
plaint, the  plaintiffs  appeal.    Reversed. 

H.  M.  Wade  and  Stroud  &  Uldgell,  for  ap- 
pellants. 

PI^ASANTS,  J.  In  this  case  the  court 
below  sustained  a  general  demurrer  to  the 
petition,  and,  plaintiffs  declining  to  amend, 
their  suit  was  dismissed.  The  cause  of  ac- 
tion set  up  in  the  petition  is,  in  substance, 
as  follows:  Plaintiffs,  J.  F.  and  J.  P.  Hous- 
er, and  the  defendant,  W.  T.  Jordan,  were 
sureties  upon  the  note  of  one  W.  H.  Houser 
In  favor  of  the  Collin  County  National  Bank. 
Default  was  made  in  the  payment  of  said 
note  at  maturity,  and  the  bank  brought  suit 
thereon,  and  recovered  a  Judgment  against 
all  of  said  parties,  upon  which  Judgnxent  an 
execution  was  issued  and  levied  upon  certain 
land  of  the  said  W.  H.  Houser,  the  same  be- 
ing the  land  in  controversy  in  this  suit 
Pending  the  sale  of  said  land  under  execu- 
tioii,  the  plaintiffs  and  the  defendant  bor- 
rowed money,  for  which  they  executed  their 
joint  note,  and  with  which  they  satisfied  the 
Judgment  In  favor  of  the  bank,  and  had  said 
levy  released.  To  indemnify  and  secure 
plaintiffs  and  the  defendant  In  the  payment 
of  said  note,  the  said  W.  H.  Houser  and  wife 
executed  a  deed  of  trust,  whereby  said  land 
was  conveyed  to  W.  P.  West,  trustee,  with 
power  of  sale  In  case  said  note  should  not 
be  paid  at  maturity.  Said  deed  of  trust  In 
terms  appeared  to  be  only  for  the  benefit  of 
the  defendant  but  in  truth  and  in  fact  was 
made  for  the  express  purpose  of  indemnify- 
ing both  plaintiffs  and  defendant  against  lia- 
bility on  said  note,  and  to  provide  security 
for  plaintiffs  and  defendant  in  lieu  of  the  lien 
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In  their  faTor  created  by  said  levy,  and  It 
was  expressly  understood  and  agreed  be- 
tween plaintiffs  and  defendant  that  the  ben- 
p&ts  of  said  deed  of  trast  should  inure  equal- 
ly to  all  three  of  the  makers  of  the  note 
which  It  was  given  to  secure.  The  said  W. 
H.  Houser  having  failed  to  pay  said  note  at 
maturity,  the  same  was  paid  by  plaintiffs 
and  defendant,  each  paying  an  equal  amount 
of  same,  and  each  becoming  thereby  an 
equal  owner  of  said  indemnity.  Soon  after 
the  payment  of  said  note,  plaintiffs  and  de- 
fendant agreed  that  said  deed  of  trust  should 
be  foreclosed,  and,  should  the  proceeds  of  the 
sale  be  sufficient  to  Indemnify  all  three  of 
the  beneficiaries,  the  same  should  be  equally 
divided  between  plaintiffs  and  defendant, 
and,  if  said  property  should  not  sell  for 
enough  to  indemnify  both  plaintiffs  and  de- 
fendant, then  the  defendant  was  to  bid  In 
the  prox>erty,  and  take  the  title  thereto  in 
bis  own  name,  for  the  benefit  of  himself  and 
the  plaintiffs,  and  credit  the  amount  of  his 
bid  on  said  Joint  note.  In  pursuance  of  said 
agreement,  the  defendant  procured  the  sale 
of  said  property,  and  became  the  purchaser 
thereof  for  the  sum  of  $100,  which  amount 
was  credited  on  said  Joint  note,  and  received 
a  deed  therefor  from  the  trustee  in  his  own 
name.  The  petition  then  alleges  that,  by 
reason  of  the  facts  before  set  out,  the  equi- 
table title  to  two-thirds  of  said  land  is  In 
plaintiffs,  the  defendant  holding  the  legal  title 
to  same  in  trust;  that  the  defendant  has  re- 
ceived the  rents  from  said  property  since 
shortly  after  Its  conveyance  to  him  by  said 
tmstee,  and  refuses  to  account  to  plaintiffs 
for  their  portion  of  same,  and  Is  asserting  ex- 
clusive ownership  In  said  land.  "Wherefore 
plaintiffs  pray  for  Judgment  for  an  undivided 
two-thirds  interest  In  said  land  for  partition, 
rents,  and  damages,"  etc. 

We  think  this  petition  sets  up  a  good 
cause  of  action,  and  the  court  below  erred  in 
sustaining  a  general  demurrer  thereto.  Our 
statute  of  frauds  does  not  apply  to  trusts 
arising  directly  from  an  express  contract,  nor 
to  implied  or  constructive  trusts,  and  the 
contract  by  which  an  express  trust  is  cre- 
ated, or  the  facts  from  which  an  implied 
trust  will  result,  may  alike  be  proven  by 
parol.  .Tames  v.  Fulcrod,  5  Tex.  512,  65  Am. 
Dec.  743;  Miller  v.  Thatcher.  9  Tex.  482,  60 
Am.  Dec.  172;  Brotherton  v.  Weathersby, 
73  Tex.  473,  11  S.  W.  505. 

The  facts  alleged  in  the  petition  are  suf- 
ficient to  show  an  express  or  direct  trust  in 
favor  of  appellants.  We  see  no  reason  why 
one  person  may  not  hold  a  beneficial  Interest 
in  land  in  trust  for  another,  and  such  trust 
may  be  established  against  the  beneficiary 
upon  proof  of  facta  which  would  create  a 
trust  against  the  holder  of  the  legal  title. 
Plaintiffs  in  this  case,  as  sureties,  bad  the 
right  to  have  the  land  of  their  principal  lev- 
ied upon  and  sold  to  pay  said  note  and  such 
levy  had  been  made;  and  when  they  agreed 
with  defendant  and  the  owner  of  said  land 


that  said  levy  should  be  released  npon  the 
execution  of  the  deed  of  trust  in  favor  of  de- 
fendant, with  the  understanding  that  said 
deed  of  trust  was  to  indemnify  them  eqnally 
with  the  defendant  and  In  pursuance  of  said 
agreement  said  levy  was  released  and  said 
trust  deed  executed,  the  defendant  became 
ihe  trustee  of  plaintiffs  as  to  two-thirds  of 
the  beneficial  Interest  in  said  land  conveyed 
to  him  by  said  trust  deed.  Such  being  the 
relation  of  the  parties,  we  are  of  opinion  the 
purchase  by  defendant  at  the  foreclosure  sale 
for  the  consideration  alleged  in  the  petition 
would  not,  In  the  absence  of  any  further 
agreement  between  the  parties,  have  chan- 
ged the  trust  relations,  and  by  such  purchase 
the  defendant  would  have  acquired  and  bdd 
two-thirds  of  the  legal  title  In  trust  for  plain- 
tiffs. Plaintiffs'  petition  not  only  fails  to 
show  any  change  in  the  trust  relation  of  the 
parties  at  the  time  of  the  purchase  by  de- 
fendant of  the  legal  title,  but  charges  that 
it  was  expressly  agreed  and  understood  at 
the  time  that  such  purchase  should  be  made 
for  the  common  benefit  of  themselves  and 
the  defendant,  and  that  he  was  to  hold  two- 
thirds  of  the  legal  title  in  trust  for  plaintiffs. 
Under  the  facts  alleged  hi  the  petition.  It 
would  be  against  equity  and  good  conscience 
to  permit  the  defendant  to  hold  the  title  to 
the  land  discharged  of  the  trust.  The  Judg- 
ment of  the  court  below  will  be  reversed,  and 
the  cause  remanded;  and  It  Is  so  ordered. 
Reversed  and  remanded. 


WETZ  V.  THOMPSON,  District  Jndg«. 

(Court  of  Civil  Appeals  of  Texas.    Jane  <L 

1901.) 

COURT    OP    CIVIL   APPBALS  — JURISDICTION - 

MANDAMUS— HABEAS  CORPUS. 

1.  Under  Const,  art.  5,  f  6,  and  Bev.  St.  arts. 
097,  lOUO,  providing  that  a  court  of  civil  ap- 
peals bus  ouly  power  to  issue  writs  of  manda- 
mus and  such  other  writs  as  may  bo  necessary 
to  enforce  the  JurisdietioD  of  the  court,  except 
that  it  may  issue  mandamns  to  compel  .the 
district  court  to  proceed  to  trial  and  judgment 
in  a  cause,  such  court  has  no  jurisdiction  to  is- 
sue a  writ  of  mandnmas  to  compel  the  district 
court  to  grant  and  hear  the  petitioner's  appli- 
cation for  a  writ  of  habeas  corpus  to  determme 
the  question  of  the  custody  of  certain  minors. 

2.  A  court  of  civil  appeals  lias  no  original 
jurisdiction  to  issue  a  writ  of  hatteas  corpus 
to  determine  a  parent's  right  to  minor  children. 

Application  for  mandamus  by  Adolph 
WetA  as  next  friend,  against  Wells  Thomp- 
son, district  Judge.    Dismissed. 

Slytield  &  Davidson,  for  relator. 

GARRETT,  C.  J.  Adolph  Wetz,  professing 
to  act  as  next  friend  for  his  minor  children 
Ada,  2  years  of  age,  and  Olga,  aged  9 
months,  has  filed  In  this  court  an  application 
for  a  writ  of  mandamus  to  the  honorable 
Wells  Thompson,  Judge  of  the  Twenty-Third 
Judicial  district,  to  compel  him  to  grant  and 
hear  the  application  of  the  petftioner  for  a 
writ  of  habeas  corpus,  and  to  have  said 
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minor  children  bnioght  before  said  Judge,  and 
to  determine  to  whose  care  and  custody  their 
persona  should  be  awarded.  There  is  an  al- 
ternative prayer  that  this  court  grant  the 
writ  of  habeas  corpus,  and  determine  the 
-question  of  the  care  and  custody  of  said  mi- 
nora. A  court  of  civil  appeals  has  power  only 
to  Issue  writs  of  mandamus  and  such  other 
writs  as  may  be  necessary  to  enforce  the 
Jurisdiction  of  the  court,  except  that  the 
court,  or  any  Judge  thereof  In  vacation,  may 
issue  the  wiit  of  mandamus  to  compel  a 
Judge  of  the  district  court  to  proceed  to  trial 
and  Judgment  in  a  cause.  Const,  art  5,  {  tt; 
Ber.  St  arts.  UU7,  1000.  The  application  to 
this  court  shows  that  in  a  suit  for  divorce  in 
the  district  court  of  Ft  Bend  county.  In 
which  Alma  Wetz,  the  wife  of  petitioner,  was 
plaintiff,  and  he  was  defendant  a  divorce 
was  granted  on  April  27,  1SM)1,  and  that  the 
custody  of  the  children  was  awarded  to  ttae 
plaintiff  in  the  suit  The  petition  for  the 
writ  of  habeas  corpus  attacks  this  decree  as 
to  the  custody  of  the  children  as  unjust  and 
without  proper  evidence  to  support  It  It  It 
dear  that  a  court  of  civil  appeals  has  no  orlgi- 
nal  Jurisdiction  to  issue  a  writ  ot  habeas 
corpus.  In  a  suit  brought  to  determine  the 
custody  of  a  minor,  the  writ  of  habeas  corpus 
may  be  Invoked,  and  the  court  of  dvll  ap- 
peals would  have  appellate  Jurisdiction  of 
such  a  suit  Legate  v.  Legate,  87  Tex.  248; 
28  8.  W.  281.  And  In  such  a  suit  the  court 
of  dvll  appeals  could  Issue  the  writ  of  man- 
damus to  enforce  Its  jurisdiction,  and  to  com- 
pel the  district  Judge  to  proceed  with  the 
trial  of  the  cause.  Rev.  St  supra;  Oox  v. 
Hlghtower,  19  Tex-  Civ.  App.  636,  47  S.  W. 
1048,  and  authorities  cited.  But  the  petition 
addressed  to  the  district  Judge  was  no  such 
suit  It  Is  an  attempt  to  review  the  Judg> 
ment  of  the  district  court  In  the  divorce  suit 
by  habeas  corpus  Instead  of  an  appeal.  This 
court  is  without  jurisdiction  to  Issue  either 
the  writ  of  mandamus  or  of  habeas  corpus, 
as  prayed  for,  and  the  application  will  be  dis- 
missed.   Dismissed. 


INTERNATIONAL  &  O.  N.  R.  00.  v. 
WOODWABD.i 

(Court  of  Qvil  Appeals  of  Texas.    May  30, 
1901.) 

RAILROADS  —  INJURIES  —  PERSON  ON  TRACK— 
TRESSPASSER— NEGLIGENCE— CONTRIBUTORY 
NEGLIGENCE  —  EVIDENCE  —  SUFFICIENCY  — 
NEW  TRIAL  —  ADMISSIBILITY  —  SOUNDING 
WHISTLE  AND  BHILL  —  CUSTOM  —  INSTRUC- 
TIONS—DAMAGES —  BXCE8SIVE  —  PREJUDICB 
—JUROR  —  DISQUALIFICATION  —  OBJECTION- 
AFTER  VERDICT. 

1.  Plaintiff,  while  walking  along  defendant's 
track  on  the  ends  of  the  ties,  was  struck  from 
behind  by  nn  engine  running  down  grade,  mak- 
ing but  iittie  noise,  and  without  signals,  though 
plaintiff  was  seen  by  the  engiaeer,  who  thought 
ne  was  far  enough  from  the  rails  to  escape  in- 
jury.   A  strong  wind  was  blowing  in  plaintiff's 
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face,  and  he  did  not  look  back  after  entering 
on  the  track.  The  track  had  been  used  as  a 
footpath  about  25  years  without  defendant's 
objection.  The  view  of  the  track  for  a  half 
mile  from  the  station  from  which  plaintiff  was 
traveling  was  unobstructed,  while  between  the 
station  and  the  place  of  accident  were  two 
road  crossings,  at  which,  together  with  the  sta- 
tion, engines  were  accustomed  to  whistle,  but 
which  was  not  done  at  the  time  of  the  Injury. 
Belli,  that  the  evidence  sustained  a  verdict  for 
plaintiff. 

2.  Defendant's  employ&s  were  negligent  in 
operating  the  train  1>7  failing  to  give  plaintiff 
warning,  and  to  use  ordinary  care  to  prevent 
injury,  which  was  the  proximate  cause  thereof. 

3.  Plniatiff  was  not  guilty  of  contributory 
negligence. 

4.  It  was  proper  to  admit  evidence  that  It' 
was  the  nsuai  custom  to  signal  for  the  station 
and  for  the  two  road  crossings  between  it  and 
the  place  where  plaintiff  was  struclt,  on  the  is- 
sue as  to  whether  plaintiff  was  guilty  of  con- 
tributory negligence  in  relying  on  the  knowa 
custom  of  defendant,  without  looking  back  for 
the  approach  of  a  train. 

6.  It  was  proper  to  refuse  to  instruct  that 
the  rules  of  the  defendant  requiring  the  sound- 
ing of  a  whistle  for  stations  and  road  cross* 
ings  are  intended  to  serve  notice  to  those  us- 
ing or  about  to  use  the  crossings  and  those  at 
the  station,  and  are  not  intended  for  the  l>enefit 
of  persons  using  the  track  as  a  footpath. 

6.  Where  a  railroad  track  at  the  place  where 
plaintiff  was  struck  by  an  engine  had  been 
commonly  used  as  a  walkway  tor  more  than  25 
years  without  defendant's  objection,  plaintiff 
was  not  a  trespasser  in  walking  along  the  track. 

7.  Where  plaintiff,  a  healthy  man  52  years  of 
age,  earning  from  $1.75. to  $3  per  day  in  addi- 
tion to  what  he  made  from  bis  farm,  was  per- 
manently injured  and  totally  incapacitated  for 
work,  and  snffers  a  great  deal  of  pain,  a  ver- 
dict for  $12,500  in  his  favor  will  not  be  dis- 
turbed as  excessive. 

8.  Where  a  juror  stated  on  his  voir  dire  that 
he  was  qualified  as  a  freeholder  in  the  state 
and  a  honseholder  in  tlie  county,  and  no  ol>- 
jection  was  made  to  him,  before  the  Jury  was 
impaneled,  on  the  ground  that  he  was  neither 
a  freeholder  nor  householder,  such  objection 
cannot  be  made  after  verdict,  though  his  dis- 
qualification was  not  Icnown  before. 

Appeal  from  district  court,  Anderson  coun- 
ty; A.  D.  Lipscomb,  Judge. 

Action  for  Injuries  by  O.  T.  Woodward 
against  the  International  &  Great  Northern 
Railroad  Company.  From  a  Judgment  In 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

W.  B.  Teagarden  and  O.  H.  Gould,  for  ap- 
pellant Campbell  &  McMeans  and  J.  J. 
Word,  for  appellee. 


PLEASANTS,  J.  On  December  28,  1898, 
appellee,  while  walking  southward  on  ap- 
pellant's railway  track,  at  a  point  about 
400  yards  south  o£  Elkhart  station.  In  An- 
derson county,  was  struck  by  the  engine  of 
a  train  on  appellant's  road,  which  ran  up 
behind  him,  and  received  the  Injuries  for 
which  damages  were  recovered  in  this  suit 
The  petition  alleges  that  at  the  point  of  the 
accident  the  view  along  the  track  was  unol>> 
structed  for  a  distance  of  one-half  a  mile; 
that  a  stttmg  wind  was  blowing  in  Wood- 
ward's  face,  so  that  he  could  not  hear  the 
ordinary  noisea  made  by  the  train  approach- 
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Ing  from  behind  him;  that  there  were  two 
road  crossings  between  him  and  the  station; 
that  the  train  was  moving  noiselessly  down 
the  hill,  on  Its  own  momentum,  and  that 
those  In  charge  of  the  engine  negligently  fail- 
ed to  sound  the  whistle  for  the  station  as 
they  were  accustomed  to  do,  and  did  not 
stop  there;  that  they  also  negligently  fail- 
ed to  sound  the  whistle  or  the  bell  for  the 
road  crossings,  aa  they  were  accumstomed 
to  do;  that  the  track  at  the  point  of  the  ac- 
cident was  dally  made  use  of  by  the  public 
as  a  footpath,  which  was  well  known  to 
defendant;  that  those  in  charge  of  the  en- 
gine discovered  his  peril,  or  by  the  exercise 
of  ordinary  care  could  have  discovered  his 
peril,  in  time  to  have  stopped  the  engine, 
or  reduced  its  speed,  and  prevented  the  in- 
Jury.  Appellant  answered  by  general  de- 
nial and  plea  of  contributory  negligence. 
The  testimony  is  conflicting  upon  some  of 
the  Issues,  bat  there  is  evidence  In  the  rec- 
ord sufficient  to  support  the  following  con- 
clusions of  fact:  Appellee  lived  three  or  four 
miles  south  of  Elkhart,  and  when  the  acci- 
dent occurred  was  on  his  way  from  said  sta- 
tion to  his  home.  When  he  approached  the 
railroad  track,  and  before  he  went  on  it,  he 
looked  in  both  directions  for  trains,  and  saw 
none.  After  getting  on  the  track,  he  walk- 
ed along  between  the  rails,  going  south  In 
the  direction  of  his  home.  After  walking 
some  distance,  he  met  several  ladles,  and 
stepped  from  the  center  of  the  track  to 
the  outside  of  the  rail,  and  walked  along  on 
the  ends  of  the  ties  beside  the  east  or  left- 
hand  rail.  He  had  been  walking  on  the 
ends  of  the  ties  for  a  distance  of  100  yards, 
when  he  was  struck  by  the  engine.  After  get- 
ting on  the  outside  of  the  rail,  he  continued  to 
walk  on  the  ends  of  the  ties  until  he  was 
struck.  A  strong  wind  was  blowing  from 
a  southeasterly  direction  at  the  time  of  the 
accident.  Appellee  was  walking  against  the 
wind,  and  because  of  the  wind  and  the  fail- 
ure of  appellant's  employes  to  give  the  usual 
signals  at  the  depot  and  at  the  road  cross- 
ings north  of  appellee,  he  did  not  hear  the 
approach  of  the  train.  He  did  not  look 
back  at  any  time  after  starting  south  on  the 
track,  and  did  not  know  the  train  was  near 
him  until  he  was  struck.  There  were  two 
road  crossings  between  the  depot  and  the 
place  where  the  accident  occurred.  The 
track  was  straight,  and  a  man  could  be 
seen  walking  on  the  track  south  of  the  sta- 
tion for  a  distance  of  one-half  mile.  From 
the  station  to  the  plaoe  of  the  accident 
was  down  grade.  The  engine  was  not  work- 
ing steam  between  said  points,  but  the  train 
was  running  along  of  Its  own  momentum,  at 
a  rate  of  about  15  miles  an  hour.  The  train 
did  not  stop  at  the  station,  and  no  whistle 
was  blown  and  no  bell  rung  for  the  station, 
nor  for  either  of  the  road  crossings,  and  no 
warning  of  any  kind  was  given  the  appellee 
of  the  approach  of  the  train.  It  was  the 
UBual  custom  of  appellant  to  sound  the  whis- 


tle and  ring  the  bell  tor  the  statI<XD  and  tiie 
road  crossings,  and  also  usually  rang  the 
bell  of  the  engine  while  passing  that  part 
of  the  road  along  which  appellee  was  walk- 
ing when  struck.  Appellee  knew  of  this  cus- 
tom. The  railroad  track  at  the  point  at 
which  appellee  was  struck  was  commonly 
nsed  by  pedestrians  as  a  walkway,  and  had 
been  so  used  by  men,  women,  and  children, 
without  objection  on  the  part  of  appellant, 
for  more  than  25  years.  The  track  at  this 
point  was  fenced,  and  in  walking  down  the 
track  appellee  crossed  a  cattle  guard  about 
100  yards  south  of  the  station.  The  engineer 
testified  that  he  saw  appellee  about  60  yards 
ahead  of  the  engine,  and  could  see  him  untU 
the  engine  got  within  15  feet  of  him,  and  his 
view  became  obscured  by  the  front  of  the 
engine.  He  says  he  did  not  give  any  warn- 
ing of  the  approach  of  the  train  because  ap- 
pellee was  far  enough  from  the  track  for 
the  train  to  pass  without  striking  him.  The 
fireman  and  a  brakeman  who  were  on  the 
engine  also  testified  to  seeing  appellee,  and 
both  stated  that  they  thought  he  was  walk- 
ing in  a  safe  place.  When  the  fireman  first 
saw  appellee,  he  was  about  the  distance  of 
two  telegraph  poles  ahead  of  the  engine. 
At  the  point  where  appellee  was  struck,  the 
track  was  on  a  dump.  The  embankmoit 
forming  this  dump  had  caved  off  for  a  dis- 
tance of  from  30  to  60  feet  along  the  side 
of  the  track,  thus  making  the  dump  at  that 
place  2  or  3  feet  narrower  than  at  other 
places  on  said  dump.  By  actual  measure- 
ment, it  was  at  this  place  not  more  than  2^ 
feet  from  the  ends  of  the  ties  to  the  edge 
of  the  embankment,  and  at  other  places  along 
the  dump  the  distance  was  4  feet  The  en- 
gine which  struck  appellee  was  a  very  large 
one.  The  cowcatcher  at  the  bottom  extend- 
ed 14  inches  over  the  rail,  and  had  a'  blade 
along  nnder  It,  put  there  to  cut  the  legs  of 
stock,  and  prevent  them  from  rolling  under 
the  engine  and  derailing  the  train.  The  dis- 
tance from  the  rails  to  the  end  of  the  ties 
was  10%  Inches.  The  bumper  beam  of  the 
engine  extended  2  feet  over  the  rails  and  8 
inches  beyond  the  ends  of  the  ties.  The 
appellee,  when  struck  by  the  locomotive,  was 
hurled  down  the  embankment  and  off  to 
one  Bide  a  distance  of  about  30  feet  He 
was  cut  in  the  back  of  his  head,  and  was 
bruised  on  bis  arms,  hips,  and  sides.  At  the 
time  of  his  injury  he  was  62  years  old,  and 
was  a  healthy,  strong  man,  capable  of  per- 
forming a  great  deal  of  hard  work.  From 
the  time  of  his  injury,  on  the  23d  of  Decem- 
ber, 1898,  up  to  the  time  of  the  trial  in 
the  court  below,  on  December  1,  1900,  he 
had  not  been  able  to  do  any  kind  of  wwk. 
Prior  to  his  injury  he  ran  a  farm,  and  work- 
ed as  a  laborer  cutting  logs  and  also  mak- 
ing shingles.  He  had  earned  as  much  aa 
$1.75  to  $3  per  day,  not  Including  what  he 
made  on  his  farm.  He  was  unconscious  for 
three  days  after  his  injury,  and  was  con- 
fined to  his  bed  for  some  time,  and  to  the 
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house  for  seyeral  weeks.  He  has  not  passed 
a  day  or  night  since  the  accident  that  he 
bas  not  suffered  more  or  less  from  his  in- 
juries; sometimes  a  great  deal,  and  some- 
times not  so  much.  His  mind  and  memory 
hare  been  considerably  Impaired  as  a  result 
of  his  injuries.  A  walk  of  a  half  mile  now 
exhausts  his  strength.  His  hearing  and  eye- 
sight are  also  Impaired.  He  does  not  rest 
well  at  night,  and  does  not  sleep  on  an 
Average  of  more  than  half  the  night,  and 
sometimes  wakes  up  In  the  night  in  pain. 
Two  physicians  testified  that  the  blow  <m 
appellee's  head  had  produced  concussion  of 
the  brain,  from  the  effects  of  which  he  is 
now  suffering,  and  gave  it  as  their  opinion 
that  his  injuries  were  permanent.  The  trial 
-of  the  cause  in  the  court  below  resulted  In 
a  verdict  and  Judgment  In  favor  of  appellee 
for  4:12,500. 

Appellant's  first  and  third  assignments, 
which  are  srabmltted  together,  are  as  follows: 
"The  court  erred  In  admitting,  over  defend- 
ant's objection,  the  testimony  of  plaintiff 
and  his  witness  Jord  Montgomery,  and  other 
witnesses,  to  the  effect  that  it  was  the  usual 
-custom  of  defendant  company  to  blow  the 
whistles  and  sound  the  bells  of  engines  for 
Elkhart  station  as  they  approached  it,  and 
for  the  road  crossings  between  the  station 
and  the  place  where  plaintiff  was  struck, 
and  that  on  the  occasion  of  this  accident 
these  alarms  were  omitted.  This  was  error, 
because  It  was  Immaterial  whether  such 
was  the  custom  or  not;  and  it  was  imma- 
terial whether,  if  such  a  custom  existed,  It 
was  not  observed  on  the  occasion  in  ques- 
tion, since  the  plaintiff  had  no  right  to  rely 
on  it  It  was  not  a  duty  owing  by  defend- 
ant to  him  uuder  the  circumstances,  he  being 
only  a  pedestrian  on  the  track,  not  using  nor 
intending  to  use  either  the  crossings  or  the 
station  premises;  and  he  could  not  predicate 
a  right  to  recover  on  a  failure  to  sound 
alarms  at  such  places."  Third  assignment 
of  error:  "The  court  erred  In  refusing  to 
submit  to  the  iury  defendant's  special  charge 
No.  2,  as  follows:  'You  are  further  charged, 
gentlemen,  that  the  rules  and  customs  of 
the  railroad  company,  under  which  their  em- 
ployes in  charge  of  engines  running  over  the 
road  are  required  to  sound  the  bell  or  whistle 
for  stations  and  other  places,  and  the  law 
which  requires  the  sounding  of  alarms  by  bell 
-or  whistle  for  public  road  crossings,  are  in- 
tended to  serve  notice  on  those  using  or 
about  to  use  the  road  crossings  and  to  notify 
those  at  the  station  of  the  approach  of  the 
trains,  and  to  serve  other  purposes  connected 
with  the  railroad  company's  business;  and 
guch  alarms  are  not  Intended,  either  by  the 
statute  or  the  custom  of  the  railroad,  for  the 
benefit  of  persons  who,  not  being  In  the  em- 
ploy of  the  railroad  company,  use  the  rail- 
road track  as  a  footpath  for  their  own  con- 
venience at  other  places  than  road  crossings, 
and  persons  so  using  the  track  as  a  footpath 
at  other  places  than  crossings  have  no  right 


to  complain  If  such  signals  or  any  of  them 
are  omitted.  Applying  this  rule  of  law  to 
the  facts  In  this  case,  you  are  Instructed  that, 
even  though  you  should  find  that  the  whistle 
of  that  engine  was  not  sounded  for  the  sta- 
tion and  the  road  crossings,  and  that  the  bell 
was  not  sounded  at  said  places,  this  would 
not  add  anything  whatever  to  the  str<9igth  of 
plaintiff's  case,  because  they  owed  him  no 
duty  to  sound  such  alarms  for  the  station  or 
road  crossings,  and  he  cannot  predicate  any 
right  to  recover  thereon,  even  If  they  failed 
to  sound  them.' "  Neither  of  these  assign- 
ments can  be  sustained.  The  evidence  com- 
plained of  In  the  first  assignment  was  clearly 
admissible  on  the  Issue  of  contributory  negli- 
gence. The  fact  that  trains  on  appellant's 
road  usually  blew  the  whistles  and  sounded' 
the  bells  of  the  engine  when  approaching  the 
station  and  crossings  and  while  passing  along 
the  part  of  the  track  on  which  appellee  was 
walking,  and  that  appellee  knew  of  this  cus- 
tom, and  the  further  fact  that  no  such  signals 
were  given  on  the  occasion  in  question,  were 
circumstances  proper  to  be  considered  by  the 
Jury  in  determining  the  question  as  to  wheth- 
er or  not  appellee  was  using  ordinary  care 
In  walking  along  the  track  at  the  place  of 
the  accident  without  turning  and  looking  back 
to  see  If  any  train  was  coming  behind  him. 
If  the  signals  had  been  given  on  this  occa- 
sion, the  appellee  would  have  been  In  no  dan- 
ger while  walking  along  appellant's  track,  as 
the  evidence  shows  he  could  have  heard 
them,  and  have  gotten  out  of  the  way  of  the 
train;  and  it  was  for  the  Jury  to  say,  under 
all  the  circumstances,  whether  he  was  guilty 
of  contributory  negligence  In  relying  upon 
the  known  duty  and  custom  of  appellant  to 
give  said  signals,  and  In  walking  along  the 
track  without  stopping,  from  time  to  time, 
and  looking  back  for  the  approach  of  a  train. 
Railway  Co.  v.  Gray.  65  Tex.  32;  Railway 
Co.  V.  Brooks  (Tex.  Civ.  App.)  54  8.  W.  1056; 
Railway  Co.  v.  Short  (Tex.  Civ.  App.)  68  S. 
W.  56.  We  also  think  the  evidence  was  ad- 
missible upon  the  Issue  as  to  whether  or  not 
the  employes  of  appellant  were  using  ordi- 
nary care  In  the  operation  of  the  train  at  the 
time  of  the  accident  In  the  case  of  Railway 
Co.  V.  Gray,  supra,  the  supreme  court  say: 
"Whilst  the  statutory  signals  to  be  given  at 
road  crossings  are  intended  as  warnings  to 
persons  upon  the  road  or  near  the  crossings, 
the  failure  to  give  them  may  be  taken  Into 
consideration,  together  with  other  facts,  to 
show  want  of  reasonable  care  on  the  part  of 
the  company  as  to  other  parties  lawfully  up- 
on the  railway.  In  the  one  case  the  omis- 
sion of  the  signals  Is  negligence  per  se,  and 
may  be  so  declared  by  the  court;  in  the  other 
it  may  or  may  not  be  negligence  under  the 
circumstances,  and  the  Jury  must  pass  upon 
the  question."  It  follows  from  the  opinion 
here  expressed  as  to  the  admissibility  of  the 
evidence  that  the  requested  charge  set  out  In 
the  third  assignment  does  not  contain  a  cor- 
rect statement  of  the  law,  and  the  trial  court 
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did  not  err  in  refusing  to  give  said  Instruc- 
tion to  the  Jury. 

Tlie  second  and  elgliteenth  assignments  are 
submitted  together,  as  both  of  them  chal- 
lenge the  verdict  as  being  unsupported  by 
any  evidence.  We  think  the  evidence  shows 
such  customary  and  long-continued  use  by 
the  public  of  that  portion  of  appellant's 
track  on  which  the  accident  occurred  without 
any  objection  on  appellant's  part,  as  would 
authorize  the  jury  in  finding  that  appellant 
acquiesced  in  such  use,  and  that  appellee  was 
not  a  trespasser,  but  was  lawfully  on  the 
track  at  the  time  he  was  Injured.  The  evi- 
dence is  also  sufficient  to  show  negligence  on 
the  part  of  appellant's  employes  in  the  opera- 
tion of  the  train,  and  that  such  negligence 
was  the  proximate  cause  of  the  injury,  and 
to  sustain  the  finding  of  the  jury  that  ap- 
pellee was  not  guilty  of  contributory  negli- 
gence. If  we  concede,  for  the  sake  of  argu- 
ment, that  the  evidence  shows  contributory 
negUgence,  we  are  of  opinion  that  it  also 
shows  that  appellant's  employ^  saw  the  dan- 
gerous and  perilous  position  of  appellee,  and 
could  have  avoided  the  Injury  by  the  exercise 
of  ordinary  care,  and  they  failed  to  give  ap- 
pellee any  warning  or  to  use  ordinary  care  to 
prevent  his  injury. 

The  court  lielow  did  not  err  in  refusing 
to  grant  appellant  a  new  trial  on  the  ground 
of  the  Insufficiency  of  the  evidence  to  sustain 
the  verdict.  Railway  Co.  v.  Watkins  (Tex. 
Sup.)  29  S.  W.  232;  Railway  Co.  v.  Gray,  65 
Tex.  32;  Railway  Co.  v.  Stone  (Tex.  Civ. 
App.)  56  S.  W.  »33;  Railway  Co.  v.  Harvih 
(Tex.  Civ.  App.)  54  S.  W.  680;  Railway  Co. 
V.  Breadow,  »0  Tex.  26,  36  S.  W.  410;  Sanches 
V.  Railway  Co.,  88  Tex.  117,  80  S.  W.  431. 

The  charge  of  the  court  fully  and  clearly 
Instructed  the  jury  upon  every  issue  raised 
by  the  pleadings  and  evidence,  and  there  Is 
no  merit  In  any  of  appellant's  various  as- 
signments which  predicate  error  upon  certain 
portions  of  the  charge  and  upon  the  refusal 
of  the  court  to  submit  to  the  jury  the  several 
special  charges  requested  by  appellant,  and 
It  would  serve  no  useful  purpose  to  discuss 
said  assignments  in  detail. 

The  nineteenth  assignment  predicates  error 
upon  the  refusal  of  the  trial  court  to  grant  a 
new  trial  on  the  ground  that  the  verdict  of 
the  jury  is  largely  excessive  in  amount,  and 
manifest  prejudice  and  Improper  motives  on 
the  part  of  the  jury.  The  evidence  shows 
that  appellee  was  dangerously  and  painfully 
injured;  that  he  has  suffered  a  great  deal, 
and  is  wholly  incapacitated  to  x>erform  labor 
of  any  kind,  and,  in  the  opinion  of  the  only 
physician  who  testified  in  the  case,  his  in- 
juries are  permanent.  While  the  amount 
awarded  by  the  jury  is  large,  and  is  in  excess 
of  what  we  might  deem  a  fair  compensation 
for  flie  injuries  received,  we  cannot  say,  un- 
der the  evidence,  that  the  verdict  is  so  excess- 
ive as  to  show  that  it  was  the  result  of  pas- 
sion, prejudice,  or  partiality  on  the  part  of 
the  jury;  and  we  are  not  autbmized  to  dis- 


turb their  finding.  Railway  Go.  r.  Ldua- 
bcrg,  75  Tex.  67,  12  S.  W.  838;  Brown  t. 
SniUvan,  71  Tex.  478,  10  B.  W.  288;  Hallway 
Co.  V.  Elkins  (Tex.  Olv.  App.)  64  8.  W.  933. 
The  twentieth  assignment  complains  of  tiie 
refusal  of  the  trial  court  to  grant  a  new 
trial  on  the  ground  that  one  of  the  Jurors 
who  tried  the  case  was  not  a  qnalltted  juror, 
in  that  he  was  neither  a  freeholder  in  the 
state  nor  a  householder  in  the  county  in 
which  the  case  was  tried.  When  examined 
on  his  voir  dire,  this  juror  answered  that  be 
was  qualified,  and  appellant  did  not  Imow 
until  after  the  trial  that  the  juror  was  dis- 
qualiflod,  and  made  no  objection  to  his  being 
Impaneled  as  a  juror  to  try  the  case.  The 
statute  requires  all  challenges  to  the  array  or 
to  an  Individual  juror  to  be  made  before  the 
jury  is  impaneled.  It  was  the  duty  of  apitel- 
lant  to  have  informed  itself  as  to  the  qualifi- 
cation of  the  juror,  so  as  to  have  made  the 
objection  at  the  proper  time.  We  think  It 
settled  that  an  objection  to  a  Juror  on  the 
ground  of  disqualification  cannot  be  heard 
when  made  for  the  first  time  after  verdict 
Schuster  v.  Lalonde,  57  Tex.  29;  Newman  t. 
Dodson,  61  Tex.  06.  We  find  no  reveralble 
error  in  the  record,  and  the  judgment  of  the 
court  below  Is  in  all  things  afOcmed.  Af- 
firmed. 


DONOVAN  V.  ROYALL  et  al.t 

(Court  of  Civil  Appeals  of  Texaa.    May  SO, 
1901.) 

MUNICIPAL    CORPOIIATION9-3BWKR3— POUUn- 

TION  OP   STREAM— NUISANCB-INJUNC- 

TION— ESTOPPEL. 

1.  Where  a  city,  authorized  to  provide  a  sys- 
tem of  sewerage,  granted  a  franchise  there- 
for, and  provided  a  terminal  in  a  creek  flowing 
through  plaintiff's  land,  an  injunction  was  prop- 
erly granted  restrainiag  the  maintenance  of 
such  terminal,  the  sewage  having  polluted  the 
water,  rendering  it  unfit  for  domestic  use  and 
for  drinking  water  for  cattle,  and  the  refnae 
matter  conttiminatlag  the  grass  so  that  cattle 
would  not  eat  it. 

2.  Where  a  city  ordinance  required  all  per- 
sons to  connect  their  premises  with  a  sewer, 
providing  a  penalty  for  failure  to  do  so,  parties 
so  connecting  are  not  thereby  estopped  to  com- 
plaio  of  a  nuisance  created  by  the  sewer  pollut- 
ing the  stream  into  which  it  emptied. 

3.  Acquiescence  la  the  construction  of  a  sew- 
er will  not  estop  persons  injured  from  com- 
plaining of  a  nuisance  created  by  the  sewer 
polluting  the  stream  into  which  it  emptied. 

4.  Where  a  sewer  polluted  the  water  of  a 
stream  flowing  through  plaintiff's  land,  making 
it  unfit  for  domestic  use,  in  a  suit  to  enjoin  the 
maintenance  of  the  terminal  on  tlie  creek  in- 
structions ignoring  the  pollution  of  the  wate^ 
and  confining  the  injury  to  noxious  gases  and 
disagreeable  odors,  were  properly  refused. 

Appeal  from  district  court,  Anderson  coun- 
ty; A.  D.  Lipscomb,  Judg& 

Action  by  N.  R.  Royall  and  others  against 
.Tohn  3.  Donovan.  From  a  judgment  in  fft- 
Tor  of  plaintiffs,  defendant  appeals.  Af- 
firmed. 

*  Beliaarliic  denlsd. 
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Campbell  &  McMeans,  for  appellaat  B.  H. 
Gardner,  Gregg  &  Brooks,  and  B.  S.  Gard- 
ner, for  appellees. 

GARRETT,  0.  J.  This  action  was  brought 
by  the  appellees  against  the  appellant  and 
the  city  of  Palestine  to  enjoin  them  from 
raalutaining  a  sewer  by  which  the  sewage  of 
the  city  of  Palestine  was  emptied  into  a 
branch  or  creek  which  flowed  through  the 
land  of  appellees,  and  polluted  the  water. 
The  case  was  tried  to  a  Jury,  and  upon  their 
verdict  Judgment  was  rendered  in  favor  of 
the  appellees  that  the  appellant  be  enjoined 
from  maintaining  the  terminal  of  the  sewer 
on  the  creek  above  appellees'  land,  and 
granting  him  six  months  In  which  to  comply 
with  the  decree.  In  the  year  1894  the  city 
of  Palestine  by  an  ordinance  granted  a  fran- 
chise to  John  J.  Donovan,  his  associates,  suc- 
cessors, and  assigns,  to  construct,  operate, 
and  maintain  sanitary  sewers  in  the  city  of 
Palestine  for  the  term  of  50  years,  with  the 
privilege  of  using  the  streets,  alleys,  and 
public  places  for  the  purpose  of  laying  pipes, 
conduits  of  brick,  sewers,  manholes,  catch- 
basins,  etc.,  as  may  be  necessary.  It  was 
provided  that  the  terminal  of  the  system 
should  be  in  Gum  Springs,  or  the  creek  be- 
low the  same;  such  terminal  to  be  provided 
and  maintained  by  the  said  city  of  Palestine 
during  the  pendency  of  the  franchise,  Dono- 
van being  required  to  pay  the  amount  nec- 
essary to  procure  the  land  for  the  terminal. 
Four  acres  of  land  was  bought  by  Donovan 
for  the  terminal,  and  conveyed  to  the  city 
of  Palestine  for  the  full  period  of  the  fran- 
chise, and  for  the  purpose  only  of  enabling 
the  city  to  provide  and  maintain  said  sewer 
terminal.  Palestine  is  incorporated  as  a  city 
under  the  general  law  of  the  state.  Don- 
ovan constructed  a  sewerage  system  in  ac- 
cordance with  his  franchise,  and  made  the 
terminal  in  the  creek  below  Gum  Springs, 
upon  the  four  acres  bought  for  the  purpose. 
The  ordinance  required  all  persons  to  con- 
nect their  premises  with  the  system,  and 
made  the  failure  to  do  so  an  offense,  for 
which  it  imposed  a  penalty.  Appellees  own 
a  tract  of  205  acres  of  land  lying  east  of, 
and  Just  outside  of,  the  limits  of  the  city 
of  Palestine,  and  the  branch  Into  which  the 
sewer  empties  enters  their  land  a  short  dis- 
tance east  of  the  terminal,  and  runs  through 
the  southern  portion  of  the  tract.  The  con- 
tents of  the  sewer  are  discharged  into  the 
branch,  and  the  water  flowing  across  the 
land  of  appellees  is  polluted,  and  rendered 
unfit  for  domestic  purposes  and  for  drinking 
water  for  cattle  or  other  live  stock.  Refuse 
matter  is  distributed  over  the  low  land  ad- 
Joining  the  creek,  and  the  grass  is  so  con- 
taminated that  cattle  will  not  eat  it.  There 
were  slaughter  pens  and  dumping  ground 


In  the  vicinity  which  gave  ont  offensive 
odors,  but  the  undisputed  fa^ts  show  that 
the  discharge  of  the  sewage  into  the  branch 
polluted  the  water  that  ran  through  the 
land  of  appellees. 

The  city  of  Palestine  has  antbority  under 
its  charter  to  provide  a  system  of  sewerage 
for  the  city,  but  this  authority  must  be  ex- 
ercised in  a  proper  rnann^.  It  has  no  au- 
thority to  maintain  a  nuisance,  and  in  the 
construction  and  maintenance  of  its  sewers 
it  must  exercise  care  not  to  pollute  the  wa- 
ters of  a  st;«am  so  as  to  render  them  unfit 
for  use.  City  of  San  Antonio  v.  PIzzini  (Tex. 
Civ.  App.)  68  S.  W.  635;  Id.  (Tex.  Sup.)  «1 
S.  W.  1102;  Wood,  Nuis.  {§  486,  487.  In- 
junction will  He  to  prevent  the  pollution  of 
water.  Chapman  v.  City  of  Rochester,  6 
Am.  St.  Rep.  366,  110  N.  Y.  273,  18  N.  B.  88, 
1  L.  R.  A.  296;  Morgan  v.  City  of  Danbuty 
(Conn.)  35  Att.  499;  Sterling  Iron  &  Zinc  Co. 
V.  Sparks  Mfg.  Co.  (N.  J.  Err.  &  App.)  41 
AtL  1117»  Woodyear  v.  Schaefer,  40  Am. 
Rep.  419;  Wood,  Nuis.  i  441.  We  are  of  the 
opinion  that  no  other  verdict  could  have 
been  rendered  on  the  facts,  and  that  any 
error  In  the  clrnrge  of  the  court  would  be 
immaterial,  but  we  find  no  error  In  the 
charge.  Appellees  were  not  estopped  to  com- 
plain of  the  nuisance  by  reason  of  their  con- 
nection with  the  sewer  system,  since  it  was 
rendered  necessary  by  the  construction  there- 
of, and  the  failure  to  connect  was  made  an 
offense  by  the  ordinance.  The  evidence  does 
not  disclose  any  conduct  on  the  part  of  ap- 
pellees that  would  estop  them.  Acquies- 
cence in  the  construction  of  the  sewer  was 
not  sufficient  Chapman  v.  City  of  Roches- 
ter, supra.  Hence  there  was  no  error  In  re- 
fusing the  seventh,  eighth,  and  ninth  speciat 
Instructions  requested  by  the  appellant. 

There  was  no  error  In  refusing  the  tenth, 
eleventh,  and  twelfth  special  instructions  re- 
quested by  the  appellant,  because  they  Ignore 
the  pollution  of  the  water,  and  the  rendering 
it  unfit  for  domestic  use,  and  confine  the 
Injury  to  noxious  gases  and  disagreeable 
odors  sufficient  to  Interfere  with  the  com- 
fortable enjoyment  of  the  land  by  appellees. 
It  is  evident,  also,  that  these  Instructions 
were  drawn  In  view  of  the  prayer  for  dam- 
ages, which  was  withdrawn  after  the  case 
had  been  submitted  to  the  Jury,  and  that 
they  are  Inapplicable  to  the  question  of  an 
abatement  of  the  nuisance  caused  by  the  iwl- 
lution  of  the  stream.  The  thirteenth  assign- 
ment of  error  questions  the  sufficiency  of  the 
facts  to  support  the  verdict.  As  above  stat- 
ed, we  are  of  the  opinion  that  appellees' 
cause  of  action  Is  supported  by  undisputed 
facts.  The  Judgment  of  the  court  below  will 
be  affirmed.    Affirmed. 

GILL,  J.,  not  sitting. 
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HENRY  et  al.  r.  BOUIiTBR  et  al.i 

(Conrt  of  Civil  Appeals  of  Texas.    Majr  80, 

1901.) 

APPEAL— BNTBBINQ  ORDER  NVNC  PRO  TUNC— 

WRIT  OF  BRROR— SERVICE— ACCBFT- 

ANCB  BY  ATTORNEY  IN  FACT. 

1.  Where  the  time  within  which  error  might 
be  brought  from  a  judgment  bad  expired,  and 
an  order  perfecting  such  judgment  was  entered 
nunc  pro  tunc,  the  order  Ad  not  relate  back  and 
become  a  part  of  the  original  judgment,  so  that 
error  would  not  lie  from  the  action  of  the  court 
on  entering  the  order,  but  such  action  can  be 
reviewed  by  writ  of  error,  within  the  statutory 
period  after  the  order  was  entered. 

2.  Where  a  party  accepted  service  of  a  writ 
of  error  on  behalf  of  his  co-plaintiffs,  the  writ- 
ten acceptance  stating  that  he  represented  them 
as  attorney  in  fact,  and  it  appeared  from  the 
record  that  he  had  acted  in  that  capacity  since 
the  commencement  of  the  suit,  there  was  a 
■ufiScient  showing  that  he  was  authorized  to  act 
for  his  co-plaintiifs  so  that  they  were  not  enti- 
tled to  a  dismissal  for  defective  service. 

8.  Where  one  of  the  parties  to  a  judgment 
sought  to  be  reviewed  by  a  writ  of  error  is 
not  served,  the  writ  will  be  dismissed. 

EiTor  from  district  court,  Cherokee  coimty; 
Tom  C.  Davis,  Judge. 

Motion  by  S.  M.  Henry  and  others  against 
A.  A.  Boulter  and  others  asking  that  a  judg- 
ment be  set  aside,  and  a  subsequent  judg- 
ment entered  nunc  pro  tunc.  From  an  order 
denying  the  motion,  the  moving  parties  bring 
error.    Motion  to  dismiss  sustained. 

O.  O.  White,  for  plaintiffs  in  error.  Cain 
&  Knox,  for  defendants  in  error. 

GILL,  J.  Plaintiffs  In  error  filed  a  motion 
in  the  court  below  asking  that  a  Judgment 
rendered  on  November  19,  1896,  by  said 
court  In  the  case  of  A.  A.  Boulter  et  al. 
against  Peter  Cook  et  al.,  be  set  aside,  and 
a  judgment  alleged  to  have  been,  rendered 
in  said  cause  on  May  11,  1896,  but  not  en- 
tered in  the  minutes  of  the  court,  be  enter- 
ed nunc  pro  tunc.  The  defendants  in  the 
motion  answered,  insisting  that  the  judg- 
ment sought  to  be  set  aside  was  valid,  and 
should  remain  undisturbed;  that  no  such 
judgment  as  the  one  alleged  was  in  fact 
rendered  In  May,  1896;  that  an  order  was 
made  on  the  date  last  named,  dismissing  the 
Interveners  without  prejudice,  which  order 
was  not  In  fact  entered,  and  the  court  was 
asked  to  enter  that  order  nunc  pro  tunc, 
so  that  the  judgment  of  November,  1896, 
might  appear  to  be  a  complete  and  final 
Judgment.  The  court  overruled  the  motion 
of  plaintiffs  In  error,  and  granted  the  prayer 
of  defendants  In  the  motion.  Plaintiffs  in 
error  have  sought  to  bring  the  cause  here 
by  writ  of  error.  They  are  confronted  with 
t  motion  to  dismiss,  (1)  because  the  time 
within  which  writ  of  error  will  lie  from 
the  judgment  of  November,  1896,  has  expir- 
ed, and  the  action  of  the  lower  court  in  un- 
dertaking to  enter  an  order  previously  made, 
00  as  to  perfect  the  judgment,  did  not  amount 
to  a  rendition  of  a  judgment,  but  the  order 

Rehearing  denied. 


entered  nunc  pro  tunc  related  back  to  the 
date  when  It  should  have  been  entered  orig- 
inally; (2)  because  one  Stovall,  who  assumed 
to  accept  service  of  the  writ  for  all  the 
plaintiffs,  is  not  shown  to  have  been  authoriz- 
ed so  to  act,  and  one  of  the  plaintiffs,  to 
wit,  Mrs.  Mary  Bush,  is  not  shown  to  have 
been  served  In  any  way. 

The  first  ground  urged  for  dismissal  Is 
without  merit.  It  is  now  well  settled  that, 
where  one  has  procured  the  entry  of  a  Judg- 
ment nunc  pro  tunc,  the  right  of  appeal  or 
writ  of  error  dates  from  the  actual  entry  of, 
or  perfecting  of,  the  judgment,  and  not  from 
the  date  of  its  actual  rendition.  Mills  v. 
Paul  (Tex.  Civ.  App.)  30  8.  W.  242;  Bassett 
V.  MlUs,  89  Tex.  162,  84  S.  W.  93. 

As  to  the  second  reason  urged,  we  are 
inclined  to  bold  that  the  authority  of  Stovall 
to  accept  service  for  his  co-plaintiffs,  for 
whom  he  assumed  to  act  Is  sufficiently  made 
to  appear.  The  written  acceptance  declares 
that  he  represents  them  as  attorney  in  fact, 
and  the  record  shows  that  he  has  so  acted 
from  the  inception  of  the  suit. 

It  appears,  however,  that  Mrs.  Mary  Bush, 
one  of  the  plaintiffs  who  recovered  in  the 
judgment  complained  of,  whose  rights  would 
Inevitably  be  affected  by  a  disposition  of 
this  writ  of  error,  and  who  is  a  necessary 
party  to  the  writ,  has  not  been  served  in 
any  way.  This  omission  renders  it  necessary 
for  us  to  sustain  the  motion.  This  motion 
was  taken,  to  be  considered  with  the  case 
which  has  also  been  submitted.  For  tlie  rea- 
sons given  above,  the  submission  is  set 
aside,  and  the  writ  of  error  dismissed. 


CITY  OF  HOUSTON  v.  HOUSTON  E.  &  W. 

T.  B.  00.  et  al.i 

(Court  of  Civil  Appeals  of  Texas.    May  11, 

1901.) 

ACCRUAL  OF  CAUSE  OF  ACTION-CONTINUOUS 
INJURY. 

Where  a  city  paved  its  streets,  and  made 
changes  in  its  sewers  and  drainage  ditches,  so 
that  the  flow  of  surface  water  through  a  cer- 
tain culvert  was  increased  beyond  the  capacity 
of  the  culvert,  whereby  the  water  overflowed 
plaintiff's  property,  limitations  do  not  com- 
mence to  run  on  plaintiff's  right  of  action  for 
damages  from  the  time  the  improvements  were 
made,  the  injary  arising  therefrom  being  con- 
tinuous and  increasing. 

Error  from  district  court,  Harris  county; 
William  H.  Wilson,  Judge. 

Action  by  Sallle  M.  Pruett  against  the  city 
of  Houston  and  the  Houston  B^t  &  West 
Texas  Railway  Company.  From  a  judgment 
In  favor  of  the  plaintiff  against  the  city  of 
Houston,  the  latter  brings  error.    Affirmed. 

Joe  M.  Sam  and  John  S.  Stewart,  for  plain- 
tiff In  error.  Baker,  Botts,  Baker  &  Lovett 
and  Oswald  S.  Parker,  for  defendant  in  er- 
ror Houston  E.  &  W.  T.  Ry.  Co.  Ed.  S. 
l^helps,  for  defendant  in  error  Sallie  M.  Pra- 
ett. 


>  Rehearing  denied. 
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GILL,  J.  This  suit  was  Instituted  by  Sal- 
lie  M.  Pruett  against  the  city  of  Houston,  a 
municipal  corporation,  and  the  Houston  Bast 
&  West  Texas  Railway  Company,  to  recover 
damages  for  injuries  resulting  from  the  over- 
flow of  plaintiff's  premises  caused  by  the  al- 
leged negligence  of  the  city  In  so  construct- 
ing its  sti-eets  and  drains  as  to  divert  the 
natural  flow  of  the  surface  water,  throwing 
saiue  upon  plaintiff's  land,  and  the  alleged 
negligence  of  the  railroad  company  In'  con- 
structing an  insufficient  culvert  through  its 
embankment,  whereby  said  surface  water 
was  caused  to  overflow  upon  plalDtUf's  land. 
The  defendant  railway  company  answered 
by  general  denial.  The  defenaant  city  an- 
swered by  general  denial  and  plea  of  limi- 
tation of  two  years.  A  trial  by  Jury  resulted 
In  a  verdict  and  Judgment  for  plaintiff  In 
the  sam  of  |625  against  the  city  of  Houston, 
but  Judgment  was  rendered  in  favor  of  the 
railroad  company.  The  city  of  Houston  has 
brought  the  cause  here  by  writ  of  error.  The 
facts,  briefly  stated,  are  as  follows:  The 
plaintiff  is  the  owner  of  a  lot  in  the  city  of 
Houston,  upon  which  she  and  her  family 
resided  as  a  home.  The  lot  is  situated  near 
the  track  and  embankment  of  the  defendant 
railroad  company,  and  near  a  culvert  under 
and  through  its  embankment.  This  culvert 
was  constructed  by  the  railroad  company 
about  ten  years  prior  to  the  institution  of 
this  suit,  and  at  the  date  of  its  construction, 
and  for  about  nine  years  thereafter.  It  was 
amply  sufficient  to  carry  off  all  the  water 
which,  by  reason  of  the  natural  lay  of  the 
land  as  modifled  by  the  construction  of  its 
road,  flowed  In  that  direction.  More  than 
two  years  prior  to  the  date  of  the  filing  of 
this  suit  the  city  paved  certain  of  its  streets, 
and  made  changes  in  Its  sewers  and  drain- 
age ditches,  by  reason  of  which  the  natural 
flow  of  the  surface  water  was  diverted,  so 
that  the  surface  water,  which  on  account  of 
the  natural  lay  of  the  land  had  hitlierto 
flowed  in  other  directions,  was  caused  to 
flow  into  the  ditch  leading  to  the  culvert 
above  mentioned.  This  culvert  though  am- 
ple in  size  to  carry  off  the  water  naturally 
flowing  in  that  direction,  was  wholly  insuf- 
ficient to  promptly  carry  off  the  increased 
flow  of  water  diverted  to  it  by  the  above- 
mentioned  acts  of  the  city.  As  a  conse- 
quence, the  water,  even  in  ordinary  rains, 
and  especially  during  rainy  seasons,  accumu- 
lated In  large  quantities  at  the  mouth  of  the 
culvert,  overflowing  the  property  as  alleged. 
The  act  of  the  city  in  diverting  the  flow  of 
the  surface  water,  without  providing  suffi- 
cient culverts  and  outlets  to  promptly  carry 
it  off,  was  negligence,  and  plaintiff  thereby 
suffered  damages,  as  found  by  the  Jury,  as 
the  proximate  result  of  such  negligence. 
Snch  damage  was  so  caused  and  suffered 
within  two  years  next  preceding  the  insti- 
tution of  the  suit  The  railroad  company  is 
not  shown  to  have  been  guilty  of  any  negli- 
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gence  or  wrong  in  constructing  and  main- 
taining the  culvert. 

Plaintiff  in  error  complains  that  the  coart 
erred  In  refusing  to  instruct  the  Jury  to  flnd 
in  its  favor  on  the  plea  of  Umiiaxion  of  two 
years,  the  undisputed  evidence  showing  that 
the  paved  streets,  ditches,  anu  sewers  con- 
structed by  the  city  were  permanent  struc- 
tures, constructed  more  than  two  years  prior 
to  the  Institution  of  the  suit.  It  is  contended 
that,  if  the  city  committed  a  wrong  in  so  con- 
structing them,  plaintiff's  cause  of  action 
arose  at  once,  and  suit  should  have  been 
brought  within  the  two  years.  In  support  of 
this  contention,  the  case  of  Waterworiu  Co. 
T.  Kennedy,  70  Tex.  233,  8  S.  W.  36,  is  cited. 
In  that  case  the  act  complained  of  was  a 
direct  invasion  of  a  private  right  at  the  time 
It  was  done,  and  it  is  well  settled,  both  by 
that  case  and  the  other  authorities  cited  by 
plaintiff  in  error,  that  on  such  a  state  of 
facts  the  cause  of  action  accrued  at  once, 
and  this  notwithstanding  the  damage  suf- 
fered as  a  consequence  of  the  act  may  dis- 
close itself  long  afterwards.  The  case  of  Rail- 
road Co.  V.  Oelselman,  12  Tex.  Civ.  App.  123, 
&i  S.  W.  658,  was  a  second  suit  for  damages 
for  injury  to  land  caused  by  the  wrongful 
construction  of  a  ditch,  and  it  was  held  that, 
as  the  former  judgment  included  all  dam- 
ages resulting  from  the  nature  of  the  ditch 
as  then  constructed,  and  as  no  change  had 
been  made  In  the  ditch  since  that  time,  the 
Judgment  was  a  bar  to  the  second  action.  The 
case  of  Railway  Co.  v.  Goldman,  8  Tex.  Civ. 
App.  257,  28  S.  W.  267,  was  a  suit  for  dam- 
ages caused  by  the  digging  of  a  ditch  on 
land  adjoining  piaintltTs,  whereby  water  was 
caused  to  stand  and  become  stagnant,  render- 
ing the  neighborhood  unhealthy,  and  plain- 
tiff's land  undesirable.  In  that  case,  as  in 
the  one  at  bar,  the  coQdltlons  which  caused 
the  damage  were  in  their  natnre  permanent, 
though  the  injuries  themselves  were  occa- 
sional and  recurring.  In  the  opinion  in  the 
case  last  cited.  Justice  Williams  makes  the 
distinction  and  announces  the  rule  that  when 
a  wrongful  act  amounting  to  a  nuisance  of 
itself,  creates  a  complete  and  permanent  In- 
Jury,  the  statute  would  run  from  the  com- 
pletion of  the  thing  creating  the  nuisance; 
but  that  where  the  nuisance  is  permanent, 
but  the  injury  arising  therefrom  is  not  only 
continuous,  but  constantly  increasing,  suc- 
cessive actions  will  lie  until  the  nuisance  is 
abated,— citing  Wood,  Nuls.  p.  197,  and  Wa- 
terworks Co.  T.  Kennedy,  supra,  and  other 
Texas  cases  supporting  the  doctrine  an- 
nounced. Here,  as  in  the  Golaman  Case, 
supra,  the  act  complained  of  on  the  part  of 
the  city  was  its  negligent  exercise  of  a  law- 
ful right,  which  would  never  have  been  ac- 
tionable had  no  damage  resulted  to  plain- 
tiff. The  case  of  City  of  HoustMi  v.  Parr 
(Tex.  Civ.  App.)  47  S.  W.  393,  is  directly  In 
point,  and  snpiiorts  the  conclusion  we  have 
reached,  that  the  court  committed  no  error 
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in  refusing  to  hold  the  plaintiff's  action  bar- 
red bj  the  two-years  statute  of  limitation. 
Under  the  charge  of  the  court  the  Jury  were 
allowed  to  consider  only  the  damages  ac- 
cruing within  the  two  j-ears  next  preceding 
the  filing  of  the  suit,  and  the  amount  of  the 
verdict  Is  not  assailed.  The  complaints 
against  the  charge  of  the  court,  as  affecting 
the  liability  of  the  railroad  company,  are 
.  without  merit,  and  will  not  be  discussed. 
The  Judgment  is  in  all  things  affirmed.  Af- 
firmed. 


MEYER  y.  WOLMTZBK. 

(Court  of  Civil  Appeals  of  Texas.    May  23, 

1901.) 

LANDLORD  AND  TENANT— INJURY  TO  GOODS— 

DAHAOSS— ErVIDENCE— BILL   OF 

BXCBPnONS. 

1.  Where,  in  a  suit  for  damages  to  goods,  the 
isane  is  whether  the  goods  were  damaged  by 
the  landlord  negligently  sweeping  water  from 
rear  rooms  in  the  second  story  of  the  building 
orer  plaintifE'i)  stoi-eroom,  or  ijy  a  rain  beating 
through  the  roof  during  a  storm,  evidence  that 
the  roofs  of  other  houses  in  the  town  were  so 
injured  by  the  storm  that  the  rain  damaged 
goods  thereto  is  admissible. 
.  2.  An  assignment  complaining  of  remarks  of 
connsel  in  his  address  to  the  jury  cannot  be  sus- 
tained, la  the  absence  of  a  bill  of  exceptions 
reserved  to  the  court's  action  in  permitting 
them. 

Appeal  from  district  court,  Austin  coun- 
ty; A.  Chesley,  Special  Judge. 

Action  by  Leo  Meyer  against  P.  Wolnltzek. 
From  a  Judgment  in  favor  of  defendant, 
plaintiff  appeals.    Affirmed. 

J.  S.  Brewer  and  John  P.  Bell,  for  appel- 
lant. C.  G.  Krueger  and  8.  R.  Blake,  for 
appellee. 

PLEASANTS,  J.  Appellant  brought  this 
snit  to  recover  of  appellee  damages  for  In- 
Jury  to  a  stock  of  goods  owned  by  appel- 
lant, and  alleged  to  have  been  injured  and 
damaged  through  the  negligence  of  appellee. 
Plaintiff  alleges  In  his  petition  that  he  was  a 
tenant  of  defendant,  and  carried  on  his  busi- 
ness as  merchant  in  a  lower  room  of  a  two- 
story  brick  building  belonging  to  the  defend- 
ant in  the  town  of  Bellville,  Austin  county; 
that  defendant  occupied  the  upper  story  and 
the  two  rear  rooms  of  the  lower  story  of 
said  building;  that  on  September  8,  1900, 
the  town  of  Bellrille  and  the  entire  southern 
portion  of  the  state  was  visited  by  a  storm 
which  did  considerable  damage  to  property, 
and  especially  did  It  unroof  several  brick, 
tin-roofed  buildings  In  the  town  of  Bellville, 
among  the  buildings  so  unroofed  being  the 
said  two-story  brick  building  of  defendant, 
whlcb  idaintlff  alleges  was  covered  with 
tin,  and  which  was  unroofed  to  the  extent 
of  the  tin  covering,  leaving  It  cov«-ed  only 
Vith  a  sheeting  of  lumber.  Plaintiff  further 
alleges  that  the  storm  was  accompanied  by  a 
hard  rain,  but  that,  notwithstanding  the 
tin  covering  of  said  building  was  blown  off. 


the  roof  was  bo  constructed  that  the  aheet- 
Ing  of  lumber  on  same  prevented  the  front 
part  of  the  roof  of  said  building  from  leak- 
ing, and  that  plaintiff's  said  stock  of  goods 
was  not  injured  or  damaged  by  said  rain. 
Plaintiff  alleged  that  the  roof  of  said  build- 
ing was  so  constructed  that  the  wat«  fall- 
ing on  the  front  portion  thereof  was  car- 
ried to  the  rear  of  same,  where  It  was  con- 
ducted away  by  gutters.  Plaintiff  alleged 
that  in  the  afternoon  of  September  9,  1900. 
another  hard  rain  fell  in  the  town  of  Bell- 
ville, and  that  the  water  which  fell  on  the 
roof  of  said  building  was  carried,  as  on  the 
preceding  night,  to  the  rear  of  said  build- 
ing, where  it  leaked  through  into  the  rooms 
occupied  by  defendant,  but  not  Into  the 
room  occupied  by  plaintiff;  that  the  rooms 
on  the  second  floor  directly  over  the  room  oc- 
cupied by  plaintiff  were  not  occupied,  bat 
were  under  the  control  of  defendant;  and 
that  defendant  wlUfnlly,  wrongfully,  mali- 
ciously, and  without  regard  for  the  rights  of 
plaintiff,  swept  water  from  the  rear  npper 
rooms  into  the  vacant  rooms  directly  over 
the  room  occupied  by  plaintiff,  where  it  leak- 
ed through,  and  onto  plaintiff's  stock  of 
goods,  and  damaged  said  stock  of  goods  to 
the  extent  of  $1,.500.  Plaintiff  also  sued  for 
the  sum  of  $1,000,  exemplary  damages,  and 
prayed  Judgment  for  the  two  several  amounts. 
Defendant  answered  by  general  demurrer 
and  general  denial,  except  as  to  what  Is 
specially  admitted.  Defendant  admits  that 
on  the  9th  day  of  September,  1900,  and  for 
some  time  prior  thereto,  plaintiff  was  do- 
ing business  as  a  merchant  in  the  town  of 
Bellville;  that  the  storm  of  September  8, 1900, 
was  accompanied  by  a  bard  rain;  that  on 
the  afternoon  of  September  9,  1900,  another 
hard  rain  fell  In  Bellville,  and  alleging  that 
the  storm  of  September  8,  1900,  which  occur- 
red In  the  town  of  Bellville,  and  In  the  en- 
tire southern  portion  of  the  state  of  Texas, 
was  a  terrific  gale  of  wind,  accompanied  by 
copious  and  beating  rain;  that  said  storm 
wrought  great  damage  to  brick  and  other 
buildings  in  the  town  of  Bellville;  that  the 
tin  roof  of  defendant's  brick  building,  the 
front  portion  of  the  lower  story  of  which 
was  occupied  and  used  by  plaintiff  in  his 
merchandise  buisness,  was  torn  off  by  said 
storm,  leaving  the  entire  building  nncovo-ed. 
except  by  the  sheeting  of  lumber  under  the 
tin,  and  that  the  glass  lights  In  one  of  the 
upper  front  windows  were  broken  ont;  that 
by  reason  of  the  tin  covering  being  torn 
from  the  roof,  and  the  lights  broken  out  In 
the  npper  story  of  the  building,  water  was 
admitted  by  leakage,  and  driven  Into  the 
whole  of  the  upper  story  of  the  bnlldlng. 
in  front  as  well  as  the  rear;  that,  as  soon 
as  he  discovered  this,  he,  with  the  assist- 
ance of  hla  wife,  proceeded  with  diligence 
and  haste  to  get  the  water  ont  by  mopping 
the  floor  with  sacks,  squeezing  It  Into  tubs, 
and  throwing  It  out  of  the  window,  beinx 
engaged  in  this  the  entire  day  and  part  of 
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the  night  of  September  9,  1900,  giTing  his 
entire  attention  to  all  portions  of  the  npper 
story  of  the  building;  that  he  used  every  ef- 
fort in  his  power  to  prevent  any  injury  to 
plaintiff's  goods  by  reason  of  leakage  or 
flow  of  water  from  the  upper  story  of  said 
building;  and  that,  if  plaintiff  sustained 
any  damage  to  this  stock  of  merchandise  by 
water  on  said  date,  such  damage  was  caus- 
ed by  said  storm,  which  was  an  act  of 
God,  and  such  a  natural  Immediate  cause  as 
could  not  have  been  prevented  by  the  ex- 
ercise of  prudence,  care,  or  diligence  on  the 
part  of  defendant;  and  that  he  in  no  wise 
contributed  to,  or  is  responsible  for,  any 
loss  to  plaintiff  by  reason  of  damage  to  bis 
merchandise  by  water  on  said  date.  The 
trial  of  the  cause  in  the  court  below  result- 
ed In  a  verdict  and  Judgment  in  favor  of 
defendant,  from  which  Judgment  this  appeal 
Is  prosecuted. 

While  there  Is  conflicting  testimony  In  the 
case,  the  evidence  is  amply  sufflcient  to  sus- 
tain the  finding  of  the  Jury  that  plaintiff's 
damage  was  not  caused  by  the  negligence  or 
willful  act  of  the  defendant,  and  we  cannot 
sustain  appellant's  assignments,  which  chal- 
lenge the  verdict  as  being  contrary  to  the 
weight  and  preponderance  of  the  evidence. 
The  defendant  proved  by  several  witnesses, 
who  resided  in  the  town  of  BellviUe  on  the 
fth  of  September,  1900,  that  the  roofs  of 
the  several  houses  occupied  by  said  wit- 
nesses Were  so  injnred  by  the  storm  which 
occurred  on  the  evening  and  night  of  said 
date  that  the  rain  poured  into  said  h{)u8e8, 
and  In  several  instances  greatly  damaged 
goods  sitnate  therein.  This  testimony  was 
objected  to  by  the  appellant  on  the  ground 
that  it  was  irrelevant,  and  calculated  to  mis- 
lead and  confuse  the  minds  of  the  Jury  as 
to  the  main  Issue.  We  think  the  several 
assignments  which  predicate  error  upon  the 
rulings  of  the  court  In  admitting  this  testi- 
mony over  appellant's  objections  are  with- 
out merit.  The  Issue  in  the  case  was  wheth- 
er appellant's  goods  were  damaged  by  the 
defendant  negligently  sweeping  the  water 
from  the  rear  rooms  in  the  second  story  of 
the  building  into  the  front  rooms  over  appel- 
lant's storeroom,  and  thereby  causing  the 
water  to  pour  through  the  floor  of  said  front 
rooms  on  appellant's  goods,  or  whether  the 
damages  were  caused  by  the  rain  which  fell 
during  the  storm  of  September  8th,  beating 
through  the  roof  of  the  building  and  the 
floor  of  the  second  story  into  the  storeroom 
occupied  by  appellant.  Upon  this  issue  the 
evidence  complained  of  was  competent  as 
tending  to  show  the  violence  of  the  storm 
of  September  Stb,  which  was  a  circumstance 
proper  to  be  considered  by  the  Jury  in  de- 
termining the  Issue  as  to  whether  or  not 
appellant's  goods  were  damaged  by  said 
storm.  It  may  be  that  the  character  and 
general  effect  of  the  storm  would,  under  the 
facts  of  this  case,  be  of  very  little  weight  in 
•letermining  this  issue,  but  this  would  not 


render  the  evidence  inadmissible.  The  evi- 
dence was  relevant  as  tending  to  show  that 
the  damage  was  caused  by  the  storm,  and 
was  therefore  admissible,  and  the  Jury  were 
the  exclusive  Judges  of  its  weight. 

Appellant's  eighth  assignment,  which  com- 
plains of  alleged  remarks  of  appellee's  coun- 
sel in  his  address  to  the  Jury,  cannot  be  sus- 
tained, because  no  bill  of  exceptions  was  re 
served  to  the  action  of  the  court  in  permit 
ting  said  remarks,  and  there  is  no  evidence 
In  the  record  of  tb$  facts  constituting  the 
alleged  error.  We  think  the  charge  of  the 
court  clearly  and  fully  submitted  to  the  Jury 
the  issues  raised  by  the  pleadings  and  evi- 
dence, and  the  slight  Inaccuracies  In  the  lan- 
guage used  in  the  paragraphs  of  the  charge 
complained  of  In  the  ninth  and  tenth  as^ 
slgnments  could  not  have  misled  or  confused 
the  minds  of  the  Jury,  and  said  assignments 
show  no  material  error. 

The  statement  upon  which  the  twelfth  as- 
signment of  error,  which  complains  of  the 
form  of  the  verdict,  is  predicated,  is  not  sup- 
ported by  the  record,  and  said  assignment 
cannot  be  sustained.  The  verdict  as  copied 
in  the  Judgment  is  in  due  and  ancient  form, 
and  we  cannot  consider  in  lieu  thereof  the 
purported  copy  of  the  verdict  set  out  in  the 
motion  for  a  new  trial.  We  find  no  reversi- 
ble error  in  the  record,  and  the  Judgment  of 
the  court  below  must  be  affirmed;  and  It  is 
so  ordered.    Affirmed. 


STACy  et  al.  v.  GREENWADE. 

(Court  of  dvil  Appeals  of  Texas.    May  25, 
1901.) 

BOnNDARISS-BVIDBNCB— INSTRUCTIONS. 

1.  Where,  in  a  suit  to  establish  a  boundary, 
it  was  material  whether  the  comer  of  a  surrey 
was  on  the  margin  of  a  river  or  on  the  second 
or  valley  bank,  it  was  error  in  lastructing  the 
jury  to  assume  they  might  find  a  vacant  strip 
between  the  river  and  the  corner,  there  being 
no  evidence  of  such  a  strip. 

2.  Where  a  deed  called  for  a  boundary  line 
as  commencing  at  the  southeast  corner  of  a  sur- 
rey as  established  on  a  certain  river,  and 
thence  ruaniag  S.,  60°  W.,  with  the  lower  line 
of  the  survey  a  certain  distance,  and  in  a  suit 
Involving  a  boundary  line  It  was  necessary  to 
determine  the  line  by  measuring  from  the  cor- 
ner, it  was  error  to  charge  that  the  line  should 
be  fouod  by  measuriag  from  the  river,  in- 
stead of  instrnctiag  to  find  the  corner,  and  run 
8.,  tX)°  W.,  the  required  distance. 

Appeal  from  district  court,  Bosque  county; 
J.  M.  HaU,  Judge. 

Action  by  P.  M.  Oreenwade  against  James 
Stacy  and  others.  From  a  Judgment  in 
favor  of  plaintiff,  defendants  appeal.  Re- 
versed. 

Robertson  &  Robertson,  for  appellant.  J. 
A.  Gillette,  for  appellee. 

HXTNTER,  J.  This  is  an  action  of  trespass 
to  try  title  brought  by  Greenwade  against 
Stacy  on  the  23d  day  of  July,  189S,  the 
purpose  thereof  being  to  settle  and  determine 
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the  western  boundary  line  of  a  certain  SCO 
acres  of  land  conveyed  September  12,  1857, 
out  of  the  southeast  corner  of  the  Gertrude 
Cherino  league  and  labor  survey.  The  league 
and  labor  survey  (4,605  acres)  was  patent- 
ed by  the  state  of  Texas  to  James  Plant,  as 
assignee  of  the  original  certificate.  In  1817. 
It  calls  to  begin  at  the  northeast  corner  of 
the  Ann  Wheelock  survey,  adopting  that  as 
the  southeast  comer  of  the  Chei'iuo  survey, 
"from  which  a  pecan  marlced  'T'  bears  N., 
64  E.,  7  varas,  and  a  Sjpanish  oak,  marked 
'T,'  bears  N.,  9  E.,  20  varas;  thence,  up  the 
river  with  Its  meanders,  west  1,160  varas; 
N.,  60  W.,  2,218  varas,  to  the  N.  E.  comer," 
etc.;  "thence  S.,  60  W.,  9,000  varas;  thence 
8.,  30  E.,  2,500  varas;  thence  N.,  60  E.,  at 
11,710  varas,  the  beginning."  This  survey 
is  now  owned  by  appellee,  Greenwade,  who 
purchased  it  in  1883,  except  the  300  acres 
sold  by  Plant  to  Lucy.  The  land  sold  by 
Plant  to  Lucy,  and  now  owned  by  Stacy,  the 
appellant,  is  described  in  the  deed  of  con- 
veyance as  follows:  "Three  hundred  acrea 
of  land  out  of  the  survey  of  6.  Cherino,  on 
the  west  bank  of  the  Brazos  river,  near 
Towash  village,  now  In  the  county  of  Bosque. 
Said  800  acres  is  to  be  taken  as  follows: 
Commencing  at  the  original  S.  E.  comer  of 
said  survey  as  known  and  established  on 
the  bank  of  the  Brazos;  thence  run  S.,  60  W., 
with  the  lower  line  of  said  survey,  a  suffi- 
cient distance  to  include,  with  a' line  run- 
ning N.,  30  W.,  950  varas,  and  another  line 
N.,  60  E.,  to  the  river,  and  down  said  river 
to  the  beginning,  three  hundred  acres  of 
land.  Said  survey  will  be  one-half  mile  front 
on  the  river  on  a  base  line  of  N.,  30  W." 
Dated  September  12,  1857,  duly  acknowled- 
ged on  same  date,  and  recorded  June  2,  1858. 
The  land  In  controversy  lies  at  what  we 
will  call  the  west  end  of  this  300-acre  sur- 
vey, and  the  contention  of  the  parties  grows 
out  of  the  difficulty  in  locating  the  southeast 
comer  of  the  Gertrude  Cherino  survey.  It 
will  be  noted  that  when  Plant  conveyed  this 
300  acres,  in  September,  1857,  he  called  for 
the  southeast  coma*  of  the  Cherino  survey, 
and  described  it  "as  known  and  establish- 
ed on  the  bank  of  the  Brazos."  Its  south- 
east comer  was  not  in  fact  located  at  the 
northeast  comer  of  the  Ann  Wheelock,  but 
nearly  1,200  varas  up  the  river  therefrom, 
as  Is  undisputed.  But  the  evidence  tended 
to  show  that  the  bearing  trees  called  for 
at  this  corner  were  still  to  be  found  in  1883, 
and  were  on  tlie  second  or  valley  bank  of  the 
river,  about  280  varas  from  the  west  margin 
of  the  river  at  low  water,  the  first  bank 
being  about  80  varas  from  the  margin  of 
the  river,  the  entire  space  between  the  first 
bank  and  the  margin  being  covered  by  a 
low  sandbar,  and  that  between  the  first  and 
second  banks  being  covered  with  trees  and 
other  vegetation,  but  subject  to  overflows 
almost  annually,  though  containing  about  71 
acres  of  low  bottom  land  lying  between  the 
first  and  second  banks  included  within  the 


width  of  this  300-acre  tract  If  the  true  be- 
ginning comer  of  the  Cherino  survey  Is  on  the 
second  bank,  where  Stacy  claims  It  then  the 
land  in  dispute  bel(Kigs  to  Stacy;  If  at  the 
margin  of  the  river,  then  it  all  belongs  to 
Greenwade;  if  on  the  first  bank,  wliere 
Greenwade's  surveyors  placed  it,  then  the 
boundary  line  between  the  plaintiff  and  de- 
fendant Is  where  the  lury  found  It. 

The  court  charged  the  Jury  as  follows: 
"You  are  further  instructed  that  If  yon  be- 
lieve from  the  evidence  and  the  foregoing 
instrnctions  that  Samuel  J.  Lucy  and  those 
claiming  under  him  purchased  the  said  30C 
acres,  and  that  the  same  was  Intended  to 
tront  immediately  upon  the  Brazos  river  950 
van's,  and  that  said  river  was  to  be  the 
eastern  boundary  line  thereof,  and  that 
Jam»  I  Stucy  afterwards  purchased  the  same 
or  a  part  of  said  300  acres,  and  should  yoo 
further  believe  from  the  evidence  that  the 
surveyor  who  located  the  Gertrude  Cherino 
survey  did  not  make  the  same  front  imme- 
diately upon  the  Brazos  river,  as  required 
by  law,  but  that  he  surveyed  it  so  as  to 
leave  a  vacaut  strip  of  land  between  it  and 
said  river,  then  the  defendants  could  not 
ignore  said  vacant  strip,  and  run  out  said 
300  acres  so  as  to  place  It  all  on  said  Ger- 
trude Cherino  survey,  but  in  locating  the 
west  line  of  said  300  acres  they  would  have 
to  go  to  the  Brazos  river  for  a  beginning 
point,  and  If  there  was  any  land  conveyed 
there  which  was,  by  mistake  or  otherwise, 
considered  a  part  of  said  Cherino  survey, 
but  dot  in  fact  a  part  thereof,  then  defend- 
ants would  not  be  permitted  to  recoup  upon 
plaintiff  by  taking  enough  of  his  land  to 
make  their  complement  of  acres,  but  would 
be  required  to  look  to  their  grantors  to  make 
their  loss  or  shortage  good;  and  If  after  be- 
ginning at  the  Brazos  river,  as  above  in- 
structed, you  find  the  division  line  between 
plaintiff's  land  and  said  300  acres  where  the 
said  Weeks,  Turner,  and  Dillard  make  it  on 
the  ground,  then  yon  will  find  for  the  plain- 
tiff, and  the  form  of  your  verdict  will  be  as 
above  Indicated;  but,  should  you  find  after 
beginning  at  said  river  that  said  line  is 
where  defendants  claim  it  to  be  on  the 
ground,  then  you  will  find  for  the  defendants, 
and  the  form  of  your  verdict  will  be  as  above 
Indicated." 

The  error  assigned  by  appellant  to  this 
charge  is,  in  effect,  that  it  Is  on  the  weight 
of  the  evidence,  in  that  it  assumes  that 
there  is  a  vacant  strip  between  the  Cherino 
grant  and  the  river,  when  there  is  no  evi- 
dence of  it,  and  it  misconstrues  the  calls  of 
the  deed  from  Plant  to  Lucy  for  300  acres, 
in  directing  the  Jury  that  the  west  line  of 
said  300-acre  survey  must  be  ascertained 
by  measuring  from  the  river,  when  they 
should  have  been  Instructed  to  ascertain 
wh^e  the  southeast  comer  of  the  Cherino 
grant  was  located,  known,  and  established, 
and  fix  the  western  boundary  of  the  300- 
acre  tract  by  measuring  S.,  60  W„  along  the 
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south  line  of  the  Cberlno  snrrey  from  that 
point,  as  was.  In  effect  requested  by  appel- 
lants' counsel  In  their  third  special  charge 
asked  and  refused  by  the  court,  and  this  as- 
signment Is  sustained. 

The  special  charge  No.  1,  asked  by  plain- 
tiff and  given  by  the  court,  is,  for  the  same 
reason,  also  erroneous,  and  perhaps  other 
paragraphs  of  the  charge  are  Infected  more 
or  less  with  the  same  erroneous  Tiew  held  by 
the  district  judge;  but,  as  these  errors  will 
not  likely  occur  on  another  trial,  we  deem 
it  unnecessary  to  further  discuss  the  charges 
given  or  refused.  For  the  errors  pointed  out, 
the  Judgment  is  reversed,  and  the  cause  re- 
manded. 


BURNS  T.  MERCHANTS'  &  PLANTERS' 
OIL  00.  et  al.i 

(Court  of  (Svil  Appeals  of  Texas.    May  9, 
1901.) 

DEATH  OF  EMPLOYfi— NEGLIOKNCB:— DAHAQBS 
—INSUFFICIENT  VERDICT— NEW  TRIAU 

1.  A  wire  cable,  running  between  two  of  de- 
fendant's bnildings,  and  oyer  a  railroad  track, 
was  lowered  for  repairs.  There  was  an  engine 
working  on  the  track,  and  defendant's  superin- 
tendent directed  the  man  in  charge  of  the  work 
to  wait  until  the  engine  was  out  of  the  yard,  and 
station  a  man  to  stop  the  engine,  and  warn  the 
workmen,  if  it  returned.  The  watchman  was 
not  so  stationed.  The  engine  returned,  strnck 
the  lowered  cable,  and  killed  plaintiff's  husl>and. 
Held,  that  defendant  was  negligent  in  not  fur- 
nishing a  watchman,  or  seeing  that  he  was 
stationed  so  as  to  stop  the  engine. 

2.  Under  Rev.  St.  art.  301T,  providing  that 
an  action  for  actnal  damages  on  account  of  in- 
jnries  causing  the  death  of  any  person  may  be 
bronght  when  the  death  is  caused  by  the  neg- 
ligence or  default  of  another,  a  private  corpo- 
ration may  t>e  held  for  such  injuries. 

3.  Piaintifrs  age  was  29,  and  her  husband's 
28,  when  his  death  resulted  by  defendant's  neg- 
ligence. He  was  in  perfect  health,  constantly 
employed  at  from  $1.50  to  $1.75  per  day,  and 
contributed  $300  per  year  to  her  support.  Held, 
that  a  verdict  in  her  favor  of  $500  was  insuffi- 
cient, and  should  be  set  aside,  under  Rev.  St. 
art.  1462,  providing  that  a  new  trial  may  be 
granted  as  well  when  the  damages  are  mani- 
festly too  small  as  when  tbe;r  are  too  large. 

4.  Where  deceased  was  injured,  while  work- 
ing on  a  wire  cable  extending  across  a  railroad 
track,  by  an  engine  running  against  the  cablri, 
and  there  is  evidence  that  he  knew  his  foreman 
had  not  obeyed  an  order  to  station  a  watchman 
to  stop  the  engiae  if  it  approached,  the  question 
of  deceased's  contributory  negligence  was  for 
the  jury. 

Appeal  from  district  court,  Harris  county; 
WUHam  H.  Willson,  Judge. 

Action  by  Maggie  Burns  against  the  Mer- 
chants' &  Planters'  Oil  Company  and  others. 
From  a  judgment  for  plaintiff  for  only  a  por- 
tion of  her  demand,  she  appeals.    Reversed. 

J.  B.  Brockman,  O.  T.  Holt,  and  L.  B. 
Moody,  for  appellant  Hutcheson,  Campbell 
&  Hutcheson,  Baker,  Botts,  Baker  &  Lovett, 
and  A.  L.  Jackson,  for  appellees. 

OARRBTT,  0.  J.  This  action  was  brought 
by  the  appellant,  Maggie  Bums,  to  recoyer 

*  Bsbsartng  daoiod. 


damages  for  the  death  of  her  husband,  Ben 
Burns,  resulting  from  injuries  received  by 
him  while  in  the  employment  of  the  appellee 
Merchants'  &  Planters'  Oil  Company  through 
the  negligence  of  said  company,  and  the 
Texas  &  New  Orleans  Railroad  Company, 
both  of  whom  are  sued.  The  father  and 
mother  of  the  deceased,  Amos  and  Fannie 
Burns,  were  made  parties  defendant.  Amos 
died  pending  the  suit  and  the  action  was 
dismissed  as  to  him.  Deceased  was  killed 
by  the  running  of  a  switch  engine,  by  the 
employes  of  the  railroad  company,  into  the 
premises  and  yard  of  the  oil  company, 
against  a  cable  suspended  over  the  track, 
and  which  the  deceased  and  other  servants 
of  the  oil  company  were  repairing,  and  throw- 
ing down  a  platform  upon  which  they  were 
at  work;  and  the  petition  alleged  negligence 
on  the  part  of  the  oil  company  In  failing  to 
station  a  watchman,  and  warn  the  deceased 
of  the  approach  of  the  engine,  and  on  the 
part  of  the  railroad  company  in  failing  to 
give  notice  of  Its  Intention  to  run  the  engine 
into  the  yard,  and  negligently  running 
against  the  cable.  There  was  a  trial  by  jury, 
which  resulted  in  a  judgment  in  favor  of  the 
plaintiff  against  the  Merchants'  &  Planters' 
Oil  Company  for  the  sum  of  $500,  and  against 
the  plaintiff  in  favor  of  the  railroad  com- 
pany. The  defendant  Fannie  Burns  recov- 
ered nothing.  This  appeal  Is  by  the  plain- 
tiff, who  assigns  as  error  the  inadequacy  of 
the  amount  recovered  by  her  against  the  oil 
company,  and  errors  of  the  court  against  her 
as  to  the  railroad  company  upon  the  submis- 
sion of  the  case  to  the  jury  In  giving  and  re- 
fusing instructions.  By  cross  assignment  of 
error  the  oil  company  denies  any  liability 
for  the  death  of  the  plaintiff's  husband,  be- 
cause It  was  the  result  of  the  negligence  of 
a  fellow  servant  of  the  deceased,  and  be- 
cause the  oil  company  is  a  corporation  not 
responsible  for  the  negligence  of  Its  serv- 
ants or  agents. 

Ben  Burns  and  the  plaintiff  were  married 
April  27,  1898.  He  was  employed  by  the  oil 
company  as  a  "roustabout,"  and  was  killed 
on  October  22,  1898;  At  the  time  of  the  ac- 
cident the  deceased  was  engaged,  with  a 
gang  of  men  under  the  direction  of  a  fore- 
man. In  repairing  a  cable  which  extended 
from  one  seed  house  to  another,  situated  on 
opposite  sides  of  some  railroad  switch  tracks 
running  into  the  premises  of  the  oil  company. 
The  premises  were  inclosed  by  a  fence,  and 
where  the  tracks  entered  the  inclosure  there 
was  a  gate.  The  engines  of  the  railroad 
company  frequently  came  into  the  inclosure 
with  cars  to  be  loaded  and  unloaded,  and  ran 
over  the  tracks  alongside  of  the  seed  houses. 
It  was  customary  for  blasts  of  the  whistle 
to  be  given  when  the  engines  were  about  to 
enter  the  premises,  but  this  was  done  for 
the  purpose  of  having  some  one  to  open  the 
gates,  which  were  usually  kept  closed,  and 
to  notify  the  welghmaster  of  the  oil  com- 
pany so  as  to  ascertain  from  him  the  work 
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to  be  done  for  the  mill.  All  of  the  employes 
of  the  oil  company  knew  that  there  was  a 
great  deal  of  switching  done  there.  At  the 
opposite  end  of  each  of  the  seed  houses  from 
the  gate,  and  out  of  view  of  the  persons  oper- 
ating an  engine  entering  the  gate,  there  was 
a  platform,  about  17  feet  above  the  ground, 
and  near  them  were  pulleys  attached  to  ma- 
chinery in  the  seed  houses,  upon  which  a 
wire  cable  ran  from  one  seed  house  to  the 
other  over  the  railroad  traclis  high  enough 
for  the  engine  to  pass  under  it  easily.  The 
cable  was  an  endless  chain  about  217  feet 
long  and  weighed  approximately  400  pounds. 
On  the  morning  of  the  accident  in  which 
Bums  was  killed,  a  strand  of  the  wire  cable 
referred  to  had  become  loose,  or  frayed,  and 
Sweeney,  the  superintendent  of  the  oil  com- 
pany, instructed  one  Coultrup  to  repair  the 
cable,  assigning  to  him  six  men  to  assist 
him  in  making  such  repairs.  Coultrup  was 
a  carpenter  and  a  millwright.  In  order  to 
repair  the  cable,  it  became  necessary  to  get 
up  on  the  platform  at  the  end  of  each  of  the 
seed  houses,  and  take  the  cable  from  off  the 
pulleys,  in  order  to  slacken  it.  Coultrup,  and 
those  working  with  him,  had  taken  the  cable 
off  the  flange  of  one  of  these  pulleys,  letting 
it  rest  on  the  axle  or  shaft,  and  were  upon 
the  platform  at  the  end  of  the  other  seed 
house,  removing  the  cable  from  the  other 
pulley,  when  an  engine  belonging  to  and 
operated  by  the  railroad  company  entered 
the  oil  company's  yards  to  do  some  switch- 
ing, and  ran  down  one  of  the  tracks  lying 
between  the  oil  company's  seed  houses,  when 
its  smokestack  came  In  contact  with  the 
slackened,  suspended  cable  thus  lowered 
with  such  force  as  to  pull  down  the  plat- 
form at  the  end  of  the  seed  house  upon 
which  Coultrup,  Ben  Burns,  and  others  were 
working,  throwing  Ben  Burns  to  the  ground, 
killing  him.  None  of  the  switch  crew  had 
noticed  or  paid  any  particular  attention  to 
the  position  of  the  cable  prior  to  the  Injury, 
and  did  not  know  that  there  was  anything 
unusual  in  its  position.  The  cable  had  never 
been  left  in  such  position  before,  and  no 
trouble  had  ever  been  had  in  running  en- 
gines under  it.  None  of  the  crew  bad  knowl- 
edge of  any  fact  that  would  indicate  that  the 
deceased  or  other  employes  of  the  oil  com- 
pany were  about  to  repair  the  cable,  or  to 
cliange  its  position.  The  crew  had  been  In 
the  yard  before  on  the  same  day  with  the 
engine,  and  had  gone  out.  The  whistle  was 
not  blown  on  their  return  because  they 
found  the  gate  open,  and  had  no  occasion  to 
get  Information  from  the  weighmaster. 
While  they  were  out,  the  employes  of  the  oil 
company  went  upon  the  platform,  and  low- 
ered the  cable,  in  order  to  repair  it.  There 
does  not  appear  to  have  been  any  negli- 
gence on  the  part  of  the  servants  of  the  rail- 
road company  in  the  operation  of  the  engine 
and  running  it  against  the  cable.  It  was 
shown  by  the  evidence  that  the  gang  en- 
gaged in  repairing  the  cable  was  detailed  for 


that  special  purpose,  and  was  in  charge  of 
the  foreman,  Coultrup;.  but  be  had  nothing 
to  do  with  hiring  or  discharging  the  men 
working  under  his  directions.  The  superin- 
tendent of  the  oil  company  gave  instructions 
to  the  bead  carpenter  to  have  the  cable  flxed, 
and  he  got  Coultrup,  and  told  bim  to  get 
some  other  men  and  fix  It.  He  showed  Coult- 
rup what  to  do,  and  told  him  to  look  out  tat 
the  engine.  The  superintendent  afterwards 
went  to  Coultrup,  and  told  him  what  he 
wanted  done,  and  to  wait  until  the  engine 
got  out  of  the  yard,  and  to  place  a  man  on 
the  tracks  to  watch  out.  If  a  watchman  had 
been  stationed  at  the  gate  or  on  the  tracks, 
as  directed  by  the  superintendent,  he  could 
have  seen  the  engine  when  it  entered  the 
yard,  and  could  have  stopped  it,  or  warned 
the  men  at  work  on  the  platform,  and  pre- 
vented the  accident.  But  Coultrup  neglect- 
ed to  put  out  a  watchman  as  he  was  directed 
to  do  by  the  superintendent,  and  as  the  re- 
sult of  his  negligence  the  switch  engine  ran 
against  the  cable,  and  threw  down  the  plat- 
form, and  the  deceased  was  killed. 

The  charge  of  negligence  against  the  rail- 
road company  was  the  failure  of  its  servants 
in  charge  of  tlie  engine  to  give  notice  or 
warning  of  the  approach  of  the  engiue,  and 
negligently  and  carelessly  running  against 
the  cable  after  they  had  seen  It,  or  by  the 
use  of  ordinary  care  could  have  seen  it. 
There  was  no  statutory  duty  on  the  part  of 
the  railroad  company  to  blow  the  whistle, 
and  Its  failure  to  do  so  was  submitted  to  the 
Jury  as  a  circumstance  bearing  upon  the  is- 
sue. The  ch.irges  complained  of  under  the 
second,  third,  and  fourth  assignments  of  er- 
ror correctly  deflned  the  duty  of  the  servants 
in  charge  of  the  engine,  and  there  was  no 
error  In  reftislug  the  special  charge  No.  4,  as 
complained  of  under  the  fifteenth  assignment 
of  error.  It  cannot  be  said  that  it  might  have 
been  reasonably  foreseen  that  the  failure  to 
sound  the  whistle  was  the  proximate  cause 
of  the  Injury.  At  any  rate,  the  question  was 
correctly  submitted  to  the  Jm:y,  and  the  ver- 
dict is  supported  by  the  facts  of  the  case. 
But  the  complaint  made  of  the  charge  is  that 
it  should  have  submitted  the  question  of  lia- 
bility if  the  injury  was  such  as  might  have 
been  reasonably  foreseen  by  a  person  of  ordi- 
nary prudence.  The  charge,  however,  Is  in 
accordance  with  the  case  of  Railway  Co.  v. 
Bigham.  00  Tex.  223,  38  S.  W.  162,  and  is 
coiTect  If  it  be  defective  for  the  reason 
stated,  it  should  have  been  corrected  by  a 
special  charge.  The  requested  special  in- 
struction does  not  cm'e  the  alleged  defect. 
A  consequence,  however,  which  cannot  have 
been  reasonably  foreseen,  Is  one  which  can- 
not have  been  foreseen  by  a  man  of  ordinary 
prudence.  We  are  of  the  opinion  that  the 
facts  showed  no  liability  on  the  part  of  the 
railroad  company.  There  was  no  evidence; 
tending  to  show  that  the  persons  in  charge  of 
the  engine  saw  that  the  cable  was  out  of  po- 
sition.   Railway  Co.  t.  Breadow,  80  Tex.  2i. 
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36  S.  W.  410.  We  think  that  the  evidence 
was  sufficient  to  authorize  the  submission  of 
contributory  negligence  to  the  jury,  and  that 
the  fourth,  sixth,  and  twelfth  assignments 
of  error  should  not  be  sustained.  In  addi- 
tion to  the  fact  that  the  deceased  was  at 
work  In  a  place  which  he  must  have  known 
was  unsafe  with  the  cable  lowered  as  it 
was  and  the  engine  liable  to  come  into  the 
yard  at  any  time,  there  was  evidence  tending 
to  show  that  he  heard  the  superintendent  in- 
struct Coultrup  to  put  a  watchman  on  the 
tracks,  and  knew  that  he  had  not  done  so. 
AVe  are  of  the  opinion  that  there  is  no  error 
In  the  record  with  respect  to  the  judgment  In 
favor  of  the  railroad  company,  and  it  will 
be  affirmed.  As  it  Is  not  complained  of,  the 
judgment  against  Fannie  Burns,  the  mother 
of  the  deceased,  will  not  be  disturbed. 

The  oil  company  owed  the  deceased  the 
duty  of  protecting  him  from  danger  while  he 
was  at  work  repairing  the  cable,  and  the  de- 
<-c>a8ed  had  the  right  to  rely  on  it  to  dis- 
charge Its  dut}'  in  that  respect.  It  was  a 
nonassignable  duty,  and  the  oil  company 
could  not  relieve  Itself  of  it  by  charging 
Coultrup  with  its  performance;  and  the 
negligence  of  Coultrup  in  the  performance  of 
the  duty  was  the  negligence  of  the  company, 
and  not  of  Its  servants  or  agenta  Railroad 
Co.  V.  Kernan,  78  Tex.  2»4,  14  S.  W.  668,  9 
L.  R.  A.  703,  22  Am.  St.  Rep,  52;  Railway 
Co.  V.  McElyea.  71  Tex.  386,  9  S.  W.  313,  1 
L.  R.  A.  411, 10  Am.  St  Rep.  749.  Although 
Coultrup  and  the  deceased  may  have  been 
fellow  servants  with  respect  to  their  general 
employment,  yet  with  respect  to  the  duty  of 
the  oil  company  to  provide  for  the  safety  of 
the  deceased  while  he  was  at  work  he  repre- 
sented the  company.  The  Massachusetts  cas- 
es cited  in  the  brief  of  the  oil  company  r^re- 
seut  the  extreme  view  some  courts  have  tak- 
en that  the  master  is  not  liable  for  the  negli- 
gence of  a  fellow  servant  when  he  has  in- 
trusted to  him  the  performance  of  the  duty  to 
furnish  safe  appliances  or  a  safe  place  to 
work.  These  cases  are  referred  to  and  dis- 
cussed by  the  author  In  Bailey,  Mast.  Llab. 
p.  128  et  seq.  The  latest  case  cited  from 
Massachusetts  la  O'Keefe  v.  Brownell,  156 
Mass.  131,  30  N.  E.  479,  but  Johnson  v.  Tow- 
boat  Co.,  136  Mass.  200,  46  Am.  Rep.  458,  is 
the  leading  case  in  support  of  the  doctrine. 
A  distiuctlon  is  made  by  some  of  the  authori- 
ties as  to  works  under  construction,  and  such 
a  case  Is  Armour  v.  Uahn,  111  U.  S.  318,  4 
Sup.  Ct.  433,  28  L.  Ed.  440.  As  stated  in 
Flike  V.  Railroad  Co.,  53  N.  T.  549,  13  Am. 
Rep.  545,  the  true  rule  Is  "to  hold  the  corpora- 
tion liable  for  negligence  or  want  of  ordinary 
care  in  respect  to  such  nets  and  duties  as  it 
is  required  to  perform  and  discharge  as  mas- 
ter and  principal,  without  regard  to  the  rank 
or  title  of  the  agent  intrusted  with  their  per- 
formance. As  to  such  acts,  the  agent  occu- 
pies the  place  of  the  corporation,  and  the  lat- 
ter Is  charged  with  the  performance  of  a 


duty  which  pn^erly  belongs  to  the  master." 
This  doctrine  was  more  fully  expressed  in 
the  later  case  of  Fuller  v.  Jewett,  80  N.  X. 
46,  36  Am.  Rep.  575,  as  stated  by  Bailey,  who 
quotes  at  some  length  from  It.  The  author 
says:  "In  the  federal  courts,  the  courts  of 
New  York,  Wisconsin,  Maine,  and  many 
others,  the  doctrine  is  that  the  master  is 
presumably  present  all  the  time,  even  in  the 
performance  of  the  actual  labor;  while  in 
Massachusetts  and  some  other  states  this  ex- 
treme is  not  held  in  the  case  of  corporations, 
but  rather  that  when  the  master  has  used 
due  care  in  the  first  Instance,  and  provided 
suitable  and  reasonably  safe  appliances,  and 
provided  suitable  means  for  keaplng  and 
maintaining  them  in  proper  repair,  and  em- 
ployed competent  servants  to  see  that  the 
means  were  properly  used,  it  has  fulfilled  its 
duty."  Bailey,  Mast.  Llab.  p.  129.  The  su- 
preme court  of  this  state  has  held  that  a 
private  corporation  other  than  a  common, 
carrier  may  be  held  liable  for  injuries  re- 
sulting In  death  under  clause  2,  art  3017,  Rev. 
St  Fleming  v.  Loan  Agency,  87  Tex.  238, 
27  S.  W.  12C,  26  L.  R.  A.  230.  The  case 
under  consideration  is  clearly  distinguishable 
from  Hargrave  v.  Vaughan,  82  Tex.  350,  18 
S.  W^  695,  and  other  cases  cited  in  the  brief 
of  the  oil  company,  for  in  those  cases  peteoaa 
other  than  common  carriers  were  sought  to 
be  held  liable  for  the  negligence  of  their 
servants  or  agents,  and  not  for  their  own 
negligence.  We  are  of  the  opinion  that  the 
doctrine  of  the  New  York  cases  Is  the  true' 
rule,  and  the  one  that  should  be  adopted  in. 
this  state,  and  that  it  should  not  make  any 
difference  in  the  application  of  the  rule  that 
the  oil  company,  through  its  superintendent 
gave  specific  directions  as  to  what  should  bd 
done  to  protect  the  deceased  while  at  work. 
The  master  could  not  relieve  itself  of  the 
duty,  and  devolve  it  upon  a  fellow  servant  of 
the  deceased. 

Appellant's  assignment  of  error  upon  the 
insufficiency  of  the  amount  of  the  judgment 
must  be  sustained.  Rev.  St  art.  1452; 
Michalke  v.  Railway  Co.  (Tex.  Civ.  App.)  27 
S.  W.  105;  Shropshire  v.  Doxey,  25  Tex.  127; 
It  was  shown  by  the  undisputed  evidence  that 
the  deceased  husband  was  constantly  em- 
ployed, eflme<l  ?1.50  to  $1.76  a  day,  and  con- 
tributed to  the  plalntifTs  support  at  the  rate 
of  not  less  than  $300  a  year;  that  at  the  time 
of  his  death  he  was  28  years  old,  In  perfect 
health;  and  that  plaintiff  was  29  years  old. 
Deceased  was  the  husband  of  the  plaintiff, 
and,  notwithstanding  the  fact  that,  prior  to 
her  marriage  to  him,  she  may  not  have  been 
all  that  she  ought  to  have  been,  yet  there  Is 
nothing  to  show  that  she  was  not  a  dutiful 
wife,  and  did  not  have  the  right  to  expect  and 
receive  of  him  the  support  that  she  did  re- 
ceive, or  that  their  marriage  relation  was 
loose,  and  that  such  support  was  liable  to 
cease  on  that  account.  The  judgment  of  the 
court  below  In  tavor  of  the  plaintiff  against 
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the  Merchants'  &  Planters'  Oil  Company  wlU 
be  revetted  because  it  la  Inaufticient  In 
amount,  and  the  cause  will  be  remanded  for 
anotUer  trial.    Reversed  and  remanded. 


ST.  LOUIS  S.  W.  RY.  CO.  OF  TEXAS  t. 
SMITH. 

(Court  of  Civil  Appeals  of  Texas.     June   10, 
1901.) 

PERSONAL  INJURIES— MASTER  AND  SERVANT 
—RAILROADS— FELLOW  SERVANT  —  ASSUMP- 
TION OF  RISK— CONTRIBUTORY  NBQLIGENCB 
-INSTRUCTIONS-DAMAGES. 

1.  Where  plaintiff's  case  was  supported  by 
his  own  testimony  alone,  and  disproved  by  wit- 
uesses  for  defendant,  it  was  error  in  an  in- 
^t^uction  to  define  the  term  "preponderance" 
us  meaning  not  necessarily  the  greater  number 
of  witnesses,  but  only  thnt  the  facts  shall  ap- 
pear by  the  greater  weight  of  testimony  as  may 
seem  most  worthy  of  credit,  as  a  comment  on 
the  weight  of  the  evidence. 

2.  In  an  action  for  Injuries,  an  instruction 
that  if  plaintiff,  while  assisting  to  erect  a  der- 
rick under  the  direction  of  B.,  a  foreman,  climb- 
ed the  derricit  at  the  latter's  direction,  and 
while  at  the  top  the  derrick  fell,  because  "B. 
pulled  the  rope  attached  to  the  top  of  the 
same,"  and  that  an  ordinarily  prudent  person, 
under  such  circumstances,  would  not  "have  so 
pulled  on  such  rope,  and  that  the  pulling  of 
the  rope  by  B."  was  the  proximate  cause  of 
the  injury  to  the  plaintiff,  he  should  recover, 
is  erroneous,  where  the  fact  that  B.  pulled  on 
the  rope  was  controverted,  since  it  assumes 
such  fact  as  proven. 

3.  Plaintiff,  under  the  direction  of  B.,  a  fore- 
man, was  BRsistlng  to  erect  a  derrick.  Plain- 
tiff was  holding  a  guy  rope,  and  a  stake  was 
driven  at  his  request,  a  brace  for  his  foot. 
When  the  derrick  was  almost  raised  plaintiff 
tied  his  guy  rope  to  the  stake,  and  at  the  di- 
rection of  the  foreman  went  to  the  top  of  the 
derrick,  and  while  there,  on  B.'s  pulling  on 
one  of  the  ropes  holding  the  derrick,  the  stake 
to  which  the  guy  rope  had  been  tied  pulled 
up,  letting  the  derrick  fall.  Held,  that  an  in- 
struction that  if  B.  pulled  the  rope,  and  was 
negligent  in  so  doing,  yet  if  the  stake  to  which 
plaintiff  tied  the  guy  rope  was  not  driven  in 
the  ground  a  sufllcient  depth,  and  plaintiff  in 
tying  tbe  pay  rope  thereto  was  guilty  of  neg- 
ligence which  concurred  with  the  negligence, 
if  any,  of  B.,  plaintiff  could  not  recover,  was 
properly  refused;  the  act  of  plaintiff  in  tying 
the  rope  to  the  insecure  stake  not  presenting 
the  question  of  contributory  negligence,  and 
the  plaintiff  not  assuming  the  risk  of  the  neg- 
ligence of  his  principal. 

4.  An  instruction  addressed  to  the  issue  of 
assumed  risk,  which  ignores  tbe  question  of 
tbe  foreman's  negligence,  is  erroneous,  since 
the  defendant  owed  plaintiff  the  duty  on  tlie 
part  of  its  foreman  to  exercise  ordinary  care 
for  the  safety  of  plaintiff. 

5.  An  instruction  that,  if  B.  negligently  pull- 
ed on  the  rope,  yet  unless,  in  the  exercise  of 
ordinary  care,  he  ought  reasonably  to  have 
foreseen  that  to  puU  on  the  rope  in  such 
manner  would  cause  the  derrick  to  fall,  de- 
fendant would  not  be  liable,  was  proper. 

6.  A  requested  instruction  that  because  plain- 
tiff had  the  stake  driven,  and  tied  the  guy  rope 
to  it,  the  foreman  had  the  right  to  presume 
that  plaintiff  had  properly  secured  It,  was  prop- 
erly refused,  where  the  foreman  had  sent  a 
man  to  drive  the  stake  to  l>e  used  by  plain- 
tiff merely  as  a  brace  for  his  foot. 

7.  An  instruction  that  if  the  jury  find  for 
the  plaintiff  they  may  allow  him  such  sum  as 
will  reasonably  compensate  him  for  the  iujui^ 


sustained.  If  any,  «nd  that  if  the  tnjnriea  are 
permanent  they  may  find  "in  addition"  .such 
sum  as  will  be  a  fair  compensation  for  his  di- 
minished capacity  to  labor,  is  erroneous,  as 
allowing  double  damages. 

Appeal  from  district  court,  Oheroltee  coun- 
ty; Tom  0.  Davis,  Judge. 

Action  for  injuries  by  J.  O.  Smith  against 
the  St  Louis  Southwestern  Railway  Com- 
pany. From  a  judgment  in  favor  of  the 
plaintiff,  defendant  appeals.    Reversed. 

E.  B.  Perkins  and  Marsh,  Mcllwaine  & 
Fitzgerald,  for  appellant.  WiUson  A  Wat- 
kins  and  Robinson  &  Norman,  for  appellee^ 

GILL.  J.  In  this  case,  on  the  verdict  of  a 
jury,  judgment  was  rendered  In  favor  of  ap- 
pellee, J.  O.  Smith,  for  $5,000  as  damages 
for  personal  injuries  alleged  to  have  been 
Buttered  by  him  as  a  result  of  tbe  falling  of 
a  derrick  belonging  to  appellant  railway  com- 
pany. From  that  judgment  the  company  has 
appealed. 

For  cause  of  action  plaintiff  averred.  In 
substance,  that  be  was  an  employe  of  de- 
fendant company,  and  as  such  was  engaged, 
with  other  employes,  under  the  direction 
and  supervision  of  one  Bralianey  (also  an 
employ^  of  the  company),  in  the  erection  of  a 
"shear  leg,"  or  derrick;  that,  in  raising  this 
to  nearly  an  upright  position.  It  was  neces- 
sary to  use  ropes  and  pulleys  on  one  side, 
and  a  guy  rope,  held  by  one  man,  on  the 
other  side;  that  to  plaintiff  was  assigned  the 
duty  of  holding  and  manipulating  this  guy 
rope;  that  when  the  structure  (which  was 
very  heavy)  had  been  raised  to  almost  an 
upright  position  It  became  necessary  for  some 
one  to  go  nearly  to  the  top  of  the  shear  leg 
to  make  some  change  in  the  ropes  and  pul- 
leys; that  Brahaney  assigned  this  duty  to 
him,  whereupon  he  tied  bis  guy  rope  to  a 
stake,  climbed  tbe  shear  leg  nearly  to  the 
top,  and,  while  engaged  in  making  tbe  nec- 
essary change  in  the  ropes  and  puUeya, 
Brahaney  negligently  pulled  on  one  of  the 
ropes,  pulling  up  the  stake  to  which  bis 
js:uy  rope  was  tied,  causing  the  shear  leg  to 
fall  in  the  opposite  direction  from  the  stake, 
and  that  as  a  result  of  the  fall  he  was 
severely  injured.  Appellants  answered  by 
general  demurrer,  general  denial,  and  special- 
ly pleaded  contributory  negligence  on  ap- 
pellee's part  In  tying  the  guy  rope  to  an  In- 
sufficient stake,  and  in  swinging  his  body  so 
far  out  from  the  structure  while  at  work 
thereon  that  the  weight  of  his  body  caused 
it  to  fall.  It  was  also  pleaded  in  defmse 
that  the  fall  of  the  derrick  was  due  to  the 
negligence  of  his  fellow  serrants,  and  that 
be  assumed  the  risk  of  Its  falling  when  he 
went  thereon. 

The  circumstances  of  the  accident,  in  so 
far  as  they  are  nndlsputed,  are  thus  fairly 
stated  in  appellant's  brief:  "On  the  7th  day 
of  February,  1900,  appellee  was  workbag  for 
appellant  In  Its  bridge  and  building  depart- 
ment.   J.  W.  Brahaney  waa  his  foreman. 
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and  appellee  and  aeyeral  others  were  work- 
ins  under  him,  and  were  engaged  In  raising 
a  shear  leg,  or  derrick,  at  the  new  shops 
at  Tyler.  The  shear  leg  consisted  of  two 
upright  posts,  6x6  Inches,  30  feet  long,  fasten- 
ed together  at  the  top  by  a  headblock,  and 
at  the  bottom  by  a  crossplece  2x6  or  2x8 
Inches,  extending  out  on  each  side  to  pre- 
vent tiie  shear  leg  from  falling  to  the  right 
or  the  left.  These  two  posts  were  cross 
braced  every  10  feet;  that  is,  they  had  three 
sets  of  cross  braces.  To  use  a  familiar  lUns- 
tratlon.  the  shear  leg  was  similar  to  the 
common  ladder  used  by  carjtenters,  except. 
Instead  of  having  slats  nailed  across  for 
steps.  It  had  three  sets  of  cross  braces.  At 
the  top  It  had  blocks  nailed  across  the  ends 
of  the  posts  to  hold  them  together,  and  at 
the  bottom  It  had  a  piece  2x6  or  2x8  Inches 
nailed  across.  This  bottom  piece  extended 
out  to  the  right  and  left  of  posts  as  a  foun- 
dation, so  the  shear  leg  could  not  fall  to 
right  or  left.  The  shear  leg  was  intended 
to  be  used  In  lifting  or  raising  very  heavy 
timbers  In  the  erection  of  the  new  shops 
at  Tyler.  When  in  use  for  the  above  pur- 
pose, it  Is  in  an  almost,  but  not  quite,  up- 
right position,  and  Is  kept  from  falling  for- 
ward or  backward  by  means  of  a  guy  line  in 
front  and  one  behind.  The  shear  leg  was  ly- 
ing on  the  ground  that  morning,  and  in  order 
to  get  It  up  In  working  position  it  was  first 
raised,  by  hand,  and  then  raised  by  block 
and  fall  from  behind.  While  it  was  being 
raised  by  block  and  fall,  appellee  was  In 
charge  of  and  holding  the  guy  line  in  front 
It  had  rained  some,  and  the  ground  was  mud- 
dy and  wet,  and  appellee  called  to  the  fore- 
man to  send  him  a  man  to  drive  a  stake, 
so  he  could  brace  his  foot  as  the  shear  leg 
was  being  raised.  The  stake  was  driven  as 
requested  by  appellee.  He  saw  It  driven, 
and  used  it  to  brace  his  foot.  After  the 
shear  leg  was  raised  to  the  desired  position 
appellee  tied  the  front  guy  line  to  this 
stake.  Later,  and  hetore  the  shear  leg  had 
been  used  for  raising  timber,  appellee  went 
to  the  top  of  It,  or  near  the  top,  to  change 
the  block  and  fall,  or  to  adjust  the  block  and 
fall.  While  he  was  at  or  near  the  top, 
engaged  in  his  work  with  the  block  and 
fall,  the  stake  he  had  tied  his  guy  line  to 
pulled  up,  and  let  the  shear  leg  fall."  The 
sole  fact  alleged  upon  which  appellee  could 
lawfully  predicate  the  right  to  recover  was 
that  Brahaney  pulled  the  rope,  and  caused 
the  shear  leg  to  fall,  and  that  he  was  guilty 
of  negligence  in  so  doing.  So,  If  It  should 
appear  that  Brahaney  did  not  pull  on  the 
rope,  then,  no  matter  what  caused  the  "shear 
leg"  to  fall,  there  would  be  no  liability  on 
the  part  of  appellant.  Plaintiff  alone  testi- 
fied in  his  own  behalf,  and  Is  the  only  wit- 
ness who  testified  that  Brahaney  pulled  on 
the  rope.  He  was  contradicted  by  Bra- 
haney and  at  least  one  other  witness. 

By  the  first  assignment  of  error  appellant 
assails  the  following  portion  of  the  courfs 


charge:  "Tou  will  decide  all  Issues  submit- 
ted to  you  by  this  charge  by  a  preponderance 
of  the  evidence.  By  the  term  'preponder- 
ance of  the  evidence^  Is  meant  not  neces- 
sarily the  greater  number  of  witnesses,  but 
only  the  facts  shall  appear  by  the  greater 
weight  of  testimony,  as  may  seem  to  you 
most  worthy  of  credit,  under  all  the  facts 
and  circumstances  of  the  case."  It  is  con- 
tended that,  in  view  of  the  fact  that  plain- 
tiff relied  alone  ut>on  bis  own  testimony  to 
establish  his  case,  and  was  opposed  by  two 
or  three  witnesses,  the  charge  was  pecu- 
liarly dangerous  to  appellant's  rights,  and 
amounted  to  a  comment  on  the  weight  of 
the  evidence.  The  practice  of  undertaking 
to  define  to  the  Jury  words  used  In  their 
ordinary  sense,  and  the  metmlng  of  which  Is 
generally  and  well  understood,  has  been 
frequently  criticised  and  condemned.  Mar- 
tin V.  Railway  Co.  (Tex.  Civ.  App.)  66  S. 
W.  1011.  The  term  "preponderance"  was 
used  In  Its  ordinary  sense,  and  the  court 
should  not  have  undertaken  to  define  it. 
The  most  serious  objection  to  the  charge  Is 
the  reference  by  the  court  to  the  fact  that 
one  witness  was  opposed  by  three.  It 
amounted  to  an  Intimation  that  In  the  opin- 
ion of  the  court  this  fact  was  not  fatal  to 
plaintiff's  case,  and  that  the  Jury  might, 
in  his  opinion,  nevertheless  fairly  conclude 
that  plaintlfT's  testimony  might  satisfy  the 
requirement  as  to  the  burden  of  proof.  Rags- 
dale  V.  Ezell  (Ky.)  35  8.  W.  629;  Railway  Co. 
V.  Runnels  (Tex.  Sup.)  47  S.  W.  971,  and  au- 
thorities cited.  We  think  the  assignment 
should  be  sustained. 

The  following  section  of  the  charge  is  also 
complained  of:  "Now,  if  you  believe  from 
the  evidence  that  on  or  about  the  7th  day  of 
February,  19(K),  the  plaintUf  was  in  the  em- 
ploy of  the  defendant,  and  as  such  employg 
was  engaged  In  Its  service  In  assisting  In 
erecting  or  placing  a  derrick  or  shear  leg, 
and  at  that  time  J.  W.  Brahaney  was  en- 
gaged in  the  service  of  the  defendant,  and, 
as  Its  employe,  was  Intrusted  by  it  with 
the  authority  of  superintendence,  control, 
and  command  of  the  plalntlfT,  or  with  au- 
thority to  direct  plaintifC,  while  engaged  In 
Its  employment;  that  the  plaintiff.  In  the  per- 
formance of  bis  duty  as  such  employ^,  by 
the  command  of  J.  W.  Brahaney,  climbed  to 
the  top  of  the  derrick  or  shear  leg,  and  while 
the  plaintiff  was  at  the  top  of  said  derrick 
or  shear  leg  the  same  fell,  and  that  It  was 
caused  to  fall  by  reason  and  beewiae  of  the 
fact  that  Brahaney  pulled  the  rope  attach- 
ed  to  tlie  top  of  the  name,  and  that  an  or- 
dinarily prudent  and  careful  person,  under 
the  same  or  similar  conditions  and  circum- 
stances, would  not  have  so  pulled  upon  ituch 
rope,  and  that  the  pulling  of  the  rope  by 
Brahaney  was  the  direct  and  proximate 
cause  of  the  falling  of  the  derrick  or  shear 
leg,  and  that  by  reason  of  the  falling  of 
the  shear  leg  or  derrick  the  plaintiff  suffer- 
ed Injury,  then  you  will  find  for  plaintlB." 
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and  the  one  most  Important  to  plaintiff's 
right  to  recover.  We  tlilnk  It  clear  that  the 
charge  In  effect  assumes  that  Brabauey  pull- 
ed on  the  rope.  It  Is  not  submitted  as  an 
issue  whether  he  pulled  on  the  rope,  but 
whether  In  so  doing  he  was  guilty  of  negli- 
gence, and  whether  the  pulling  on  the  rope 
caused  the  shear  leg  to  fall.  The  error  com- 
plained of  is  three  times  repeated  in  a  sub- 
sequent portion  of  the  charge,  and  nowhere 
is  It  clearly  and  distinctly  left  to  the  jury 
to  determine  whether  or  not  Brabaney  in 
fact  pulled  on  the  rope.  Of  course,  we  un- 
derstand that  the  trial  court  did  not  intend 
to  assume  the  fact  as  proved,  but  it  Is  neces- 
sary that  this  should  cleai-ly  appear  from  the 
charge  itself.  In  Railway  Co.  v.  Williams 
(Te-x.  Civ.  App.)  40  S.  W.  IGl,  It  is  lielil  that 
a  charge  which,  from  its  form  of  expression, 
is  liable  to  be  construed  by  the  jury  as  as- 
suming the  proof  of  a  material  fact  in  con- 
troversy. Is  misleading  and  erroneous.  It 
is  said:  "The  charge  should  submit  the  is- 
sue to  the  jury  clearly,  and  in  such  a  man- 
ner as  to  leave  no  room  for  doubt  that  the 
Issue  of  fact  was  not  assumed  to  be  proved." 
'I'he  nature  of  the  charge  in  the  case  last 
cited  is  almost  identical  with  the  charge 
here  complained  of.  The  objection  to  the 
charge  Is  meritorious  and  requires  a  reversal 
of  the  judgment.  Railway  Co.  v.  Artusey 
(Tex.  Civ.  App.)  31  S.  W.  .319:  Railway  Co. 
V.  White  (Tex.  Civ.  App.)  32  S.  AV.  322;  Rail- 
way Co.  V.  Ohristman,  05  Tex.  3(«». 

Appellant,  by  special  charge,  requested  the 
court  to  Instruct  the  jury  that,  even  though 
they  should  find  that  Brahaney  pulled  the 
rope  and  was  negligent  in  so  doing,  yet  if 
Ihey  should  also  believe  that  the  stake  to 
■which  plaintiff  tied  the  guy  rope  was  not 
driven  in  the  ground  a  sufficient  depth,  and 
that  plaintiff  In  tying  the  guy  rope  thereto 
was  guilty  of  negligence,  which  concurred 
with  the  negligence,  if  any,  of  Brahaney,  in 
pulling  the  rope,  and  that  both  said  causes 
contributed  to  bring  about  the  fall  of  the 
derrlclv,  plaintiff  could  not  recover.  The  act 
of  plaintiff  in  tying  the  guy  rope  to  a  stake 
which  he  himself  had  procured  to  be  driven 
and  saw  driven  was  pleaded  as  an  act  of 
contributory  negligence.  This  is  not  a  case 
in  which  a  recovery  is  sought  on  the  ground 
that  the  company  carelessly  failed  to  furnish 
plaintiff  a  reasonably  safe  place  on  which 
to  perform  his  woi'k  or  reasonably  safe  ap- 
pliances with  which  to  perform  it.  His  task 
was  dangerous.  He  knew  it,  and  assumed 
the  risks  ordinarily  incident  thereto,  but  he 
did  not  assume  the  risk  of  the  negligence  of 
his  principal.  The  derrick  was  not  perpen- 
dicular when  he  went  up  to  adjust  the  ropes, 
but  was  a  heavy  structure,  leaning  in  the  oi>- 
posite  direction  from  the  four  or  Ave  men, 
who  were  holding  it  with  the  ropes  and  pul- 


timbers.  Suppose  plaintiff  had  undertaken 
his  task  without  securing  the  gay  rope  at 
all.  His  failure  to  do  so  might  have  increas- 
ed bis  danger,  and  this  additional  risk  he 
would  be  held  to  have  assumei}.  But  still 
be  would  not  be  held  to  have  assumed  the 
risks  resultant  from  the  negligence  of  his 
principal,  Brahaney,  in  causing  the  dorick 
to  fall  by  pulling  on  the  rope.  He  would 
have  tlie  right  to  presume  that  bis  principal 
would  act  with  care  with  reference  to  the 
situation  as  It  then  existed;  the  unsecured 
guy  rope  being  one  of  the  features  of  the 
situation.  If  notwithstanding  his  failure  to 
secure  the  guy  rope,  and  the  increased  danger 
flowing  therefrom,  he  would  not  have  fallen 
l)ut  for  the  negligence  of  Brahaney  (he  him- 
self acting  with  care  while  on  the  derrick), 
the  failure  to  secure  the  guy  rope  would  not 
bar  his  action.  If,  under  such  circumstances. 
Brahaney  was  guilty  of  negligence  in  pulling 
on  tlie  rope,  and  such  negligence  caused  the 
derrick  to  fall,  the  company  would  be  liable. 
So,  tliough  the  guy  rope  may  have  been 
fastened  to  an  insecurely  driven  stake,  plain- 
tiff may  have  had  the  right  to  assume  that 
his  principal  would  conduct  the  work  with 
reference  thereto,  and  would  exercise  ordi- 
nary care  In  doing  the  wtwk,  so  as  to  leave 
the  stake  undisturbed,  and  if  his  principal 
was  negligent  in  this  respect,  and  plaintiff 
was  free  from  contributory  negligence  wliile 
engaged  on  the  derrick,  he  should  be  allow- 
ed to  recover. 

But  the  fact  that  the  guy  rope  was  tied 
to  tlie  stake  might  iuive  a  material  bearing 
on  the  question  of  the  negligence  of  Bra- 
haney in  pulling  on  the  rope;  for  if  the  guy 
rope  reasonably  appeared  to  be  securely  fas- 
tened, and  If  the  pulling  on  the  rop;?  (if  the 
guy  rope  was  securely  fastened)  would  have 
boon  attended  with  no  danger,  then  Brahaney 
would  have  been  guilty  of  no  negligence. 
even  if  he  did  pull  on  the  rope  as  alleged. 
The  act  of  plaintiff  in  tying  the  rope  to  the 
insecure  stake  did  not  present  the  Issue  of 
contributory  negligence,  but  he  assumed  the 
added  risk  resultant  therefrom.  In  other 
w'ords,  If  Brahaney  pulled  the  rope,  and  caus- 
ed the  derrick  to  fall,  and  in  so  doing  was 
guilty  of  negligence,  the  fact  that  the  guy 
rope  was  insecurely  fastened  would  not,  of 
itself,  bar  plaintiff's  right  to  recover.  But 
thougl)  Brahaney  jnilled  the  rope,  and  caused 
the  derrick  to  fall,  yet  If,  under  all  the  cir- 
cumstances, a  man  of  ordinary  prudence 
would  have  acted  on  Ihe  belief  that  the  guy 
rope  was  securely  fastened,  and  that  pulling 
on  the  rope  would  not  endanger  plaintiff, 
then  in  no  event  could  Brahaney  be  held 
guilty  of  negligence.  On  the  other  hand,  if  it 
should  appear  that  the  guy  rope  as  fastene<i 
was  reasonul)ly  safe,  and  if  notwithstanding 
this  fact  Brahaney  pulled  on   the  rope  ia 
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such  a  way  as  to  cause  tlie  derrick  to  fall, 
notwlthstandiug  the  fact  that  the  guy  rope 
was  securely  fastened,  and  under  all  the  cir- 
cumstances the  act  of  Brahaney  amounted  to 
negligence  on  his  part,  then  plaintiff  -vrould 
be  entitled  to  recover.  Of  courss,  if  plaintiff 
negligently  leaned  back  too  far,  and  that  act, 
either  of  Itself  or  concurring  with  the  alleged 
negligence  of  Brahaney,  caused  the  derrick  to 
fall,  defendant  would  not  be  liable.  We 
tlilnk  the  requested  charges  were  properly  re- 
fused. 

Special  dtarge  No.  3,  addressed  to  the  issue 
of  assumed  risk,  should  not  have  been  given 
In  its  present  form,  because  it  Ignores  the 
question  of  negligence  on  the  part  of  Bra- 
haney, and  might  have  led  the  Jury  to  believe 
that,  if  the  stake  was  insecurely  driven, 
plaintiff  could  in  no  event  recover.  But  it 
ivas  sulhcieut  to  call  the  trial  court's  atten- 
tion to  the  necessity  of  a  charge  presenting 
that-  defense.  The  charge  as  presented  is 
abstractly  correct,  but  is  further  inapplicable 
to  t!>e  facts  of  this  case,  in  that  in  deflning 
the  duty  of  appellant  to  plaintiff  it  ignores 
the  duty  on  the  part  of  Brahaney  to  exercise 
ordinary  care  for  the  safety  of  plaintiff  while 
the  latter  was  at  work  on  the  derrick.  The 
dnty  of  tlte  company  did  not  end  with  the 
furnishing  of  reasonably  safe  and  suitable 
appliances  with  which  to  do  the  work.  Un- 
der the  eircumstnnces  of  this  case,  it  owed 
him,  tlirough  Brahaney,  its  vice  principal, 
the  further  duty  above  defined. 

By'the  eighth  special  charge  appellant  re- 
quested the  court  to  Instruct  the  Jury  that, 
even  though  they  should  believe  that  Bra- 
haney negligently  pulled  on  the  rope,  yet  un- 
less it  further  appear  that,  in  the  exercise  of 
ordinary  care  and  prudence,  he  ought  reason- 
ably to  liave  foreseen  that  pulling  on  the 
rope  as  he  did  would  cause  the  shear  leg  to 
fall,  defendant  would  not  be  liable.  The  re- 
quested dtarge  was  peculiarly  appropriate  to 
the  facts  of  this  case,  and  should  have  been 
given. 

By  the  ninth  assignment  of  error  appellant 
complains  cf  the  refusal  of  the  trial  court  to 
give  the  eighteenth  requestad  charge,  in- 
structing the  Jury,  in  effect,  that  by  reason 
of  the  fact  that  plaintiff  himself  had  the 
stake  driven  and  tied  the  guy  rope  to  It, 
Brahaney  had  the  right  to  presume  that 
plaintiff  had  properly  secured  It  The  right 
of  Brahaney  to  indulge  such  a  presumption  is 
by  no  means  an  inevitable  Inference  from  the 
evid^ice.  At  the  request  of  plaintiff,  Bra- 
haney sent  a  man  to  drive  the  stake,  not  tor 
the  purpose  of  securing  the  guy  rope  and 
supporting  the  heavy  structure,  but  for  the 
purpose  of  preventing  plaintiff  fnxn  slipping 
while  the  derrick  was  being  raised.  The 
Jury  might  conclude  that  Brahaney  had 
knowledge  of  that  fact,  and  that  plaintiff  in 
temporarily  tying  the  rope  to  the  stake  was 
not  relying  on  it 'to  liold  the  structure  in 
place.  The  issue  should  have  been  left  to 
the  determination  of  the  Jury,  and  should  not 


have  been  assumed  by  the  court  as  an  estab- 
lished fact  as  appellant  sought  to  have  done 
In  the  requested  charge. 

The  sixteenth  assignment  assails  the 
charge  on  the  measure  of  damages,  as  allow- 
ing double  damages.  The  charge  Is  as  fol- 
lows: "If  you  And  for  tlie  plalutlfl,  you  will 
allow  him  such  sum  as  you  believe  from  the 
evidence  will  reasonably  compensate  him  for 
the  Injury  sustained  by  him  (if  any);  and  if 
you  believe  from  the  evidence  that  the  inju- 
ries (if  any)  suffered  by  plaintiff  are  perma- 
nent, and  will  to  any  degree  disable  him  for 
labor  in  the  future,  yon  should  in  addition  to 
the  above  find  such  sum  as  will  be  a  fair 
compensation  for  his  diminished  capacity  (if 
any)  to  labor  and  earn  money  in  the  future." 
The  first  paragraph  of  the  charge  quoted  per- 
mits the  jurj-  to  award  full  compensation  for 
the  injury  suffered.  Dhnhiisfaed  capacity  to 
labor  and  earn  money  in  the  future  is  neces- 
sarily a  part  of  the  injury  suffered.  To  al- 
low a  sum  in  addition,  for  the  latter  element 
of  damage,  subjects  the  charge  to  the  criti- 
cism urged  against  it  Railway  Co.  v.  Han- 
nig,  91  Tex.  347,  43  B.  W.  508;  Railway  Co. 
V.  Brock  (Tex.  Sup.)  31  S.  W.  500. 

The  remaining  assignments,  assailing  the 
judgment  as  unsupported  by  the  evidence  and 
excessive  in  amount,  need  not  be  noticed,  in 
view  of  the  disposition  of  tliis  appeal.  For 
the  errors  Indicated,  the  Judgment  is  revers- 
ed, and  the  cause  remanded.  Reversed  and 
remanded. 


WIL«)N   et  al.   V.   NATIONAL  BANK   OP 

CLEBURNE.i 

(Court  of  Qvil  Appeals  of  Texas.    June  12, 

1001.) 

JUDGMENT  —  AGAINST  NONRESIDENT  —  STAT- 
UTES—PARTIES ENTITLED  TO  OBJECT  TO  ER- 
RORS—TRUST DBBD-PRBKBRBNCB  OP  CRED- 
ITORS. 

1.  An  insolvent  debtor,  who  has  conveyed  his 

Eroperty  to  a  trustee  for  distribution  among 
is  creditors,  canaot  object  to  the  introduction 
of  evidence  in  an  action  against  his  trustee, 
in  which  he  was  joined  as  a  party,  which  did 
not  in  any  manner  tend  to  increase  his  liabil- 
ity. 

2.  Snyles'  Civ.  St  art.  1501b,  provides  that 
an  action  may  be  maintained  against  a  nonresi- 
dent of  the  state  owning  property  within  the 
state  by  publication  of  the  writ  or  notice  of 
the  same;  and  article  1504d  prohil)its  the  tak- 
ing of  any  judgment  by  default  against  a  non- 
resident so  served.  Held,  that  these  statutes 
apply  only  to  nonreaidents  served  by  publica- 
tion, and  hence  a  judgment  by  default  may  be 
taken  against  a  nonresident  owning  property  in 
Texas  personally  served  with  summons  outside 
the  state,  under  Sayles'  Ov.  St.  art.  12»1,  pre- 
scribing that  a  defendant  served  with  personal 
notice  without  the  state  shall  be  required  to  ap- 
pear and  answer  in  the  same  manner  and  under 
the  same  penalties  as  if  personally  served  with- 
in the  state. 

3.  A  creditor  obtaining  an  attachment  and 
writ  of  garnishment  against  a  debtor,  which 
were  Irregularly  issued,  is  not  entitled  to  pref- 
erence over  creditors  named  in  a  trust  aeed. 


'  Rehearing  denied  June  28,  1901. 
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such  trust  being  accepted  by  t*e  trustee  before 
the  issuance  of  a  valid  writ  of  garnishment. 

4.  A  personal  judgment  cannot  be  entered 
against  a  nonresident  owning  property  within 
th«  state,  personally  served  with  summons  out- 
side the  state,  a  judgment  against  the  property 
only  bring  authorized. 

Appeal  from  district  court,  Johnson  coun- 
ty;  J.  M.  HaU,  Judge. 

Suit  by  the  National  Bank  of  Clebum* 
against  R.  H.  Wilson  and  others.  From  a 
judgment  In  favor  of  plaintiff,  defendants 
appeal.    Judgment  modified  and  affirmed. 

H.  P.  Brown,  D.  W.  Odell,  L.  B.  Davis, 
W.  J.  Ewing,  and  Goldsmith  &  Walker,  for 
appellants.    S.  0.  Padelford,  for  appellee. 

FLY,  J.  Appellee  Instituted  this  suit 
against  R.  H.  Wilson,  B.  D.  Heath,  W.  D. 
Francis,  and  the  firm  of  Ramsey,  Brown  & 
Odell,  and  prayed  for  a  writ  of  ln]unctl(»i 
restraining  W.  D.  Francis,  trustee  in  a  cer- 
tain deed  of  trust  executed  by  R.  H.  Wilson, 
from  applying  any  of  the  proceeds  of  the  sale 
of  the  property  described  In  the  deed  of  trust 
to  the  payment  of  a  claim  of  $6,000,  which 
was  secured  by  said  deed  of  trust;  for  judg- 
ment against  Wilson  and  Heath  for  the 
amount  of  their  indebtedness  to  appellee; 
and  that  the  proceeds  of  the  sale  of  the  prop- 
erty be  first  applied  to  the  payment  of  such 
indebtedness.  Rouse,  Hempstone  &  Co.  In- 
tervened, praying  for  judgment  against  the 
trustee  for  the  amount  of  their  debt,  and 
asking  that  their  debt  be  declared  superior 
to  that  of  appellee.  It  was  alleged  in  the 
petition  that  Heath  resided  in  Mecklenburg 
county,  state  of  North  Carolina,  and  that  he 
was  a  partner  of  Wilson,  doing  business  un- 
der the  firm  name  of  B.  H.  Wilson,  and  that 
the  debts  sued  on  were  partnership  debts. 
The  facts  developed  that  R.  H.  Wilson  had 
executed  a  deed  of  trust  on  his  property  to 
W.  D.  Francis  to  secure,  first,  a  debt  due  to 
Ramsey,  Brown  &  Odell,  and  then  to  secure 
in  equal  distribution  the  debts  of  B.  D. 
Heath  and  the  National  Bank  of  Cleburne. 
It  was  provided  that  the  trustee  should  sell 
the  property,  and  first  pay  off  the  claim  of 
Ramsey,  Brown  &  Odell  In  the  sum  of  $400, 
and  the  costs  of  administering  the  trust;  the 
lemalnder  to  be  equally  divided  l>etween 
Heath  and  the  bank.  The  claim  of  Ramsey, 
Brown  &  Odell  was  paid,  and  the  contest  is 
liver  tlie  remaining  $2,206.82;  appellee  claim- 
ing that  Huntb  could  not  be  preferred,  be- 
cause he  was  a  partner  in  the  firm  of  R.  H. 
Wilson,  and  the  full  sum  should  be  turned 
over  to  appellee.  Heath,  being  a  resident  of 
North  Carolina,  was  cited  by  sending  a  no- 
tice to  him  in  that  state.  Heath  did  not  file 
an  answer,  and  a  judgment  by  default  was 
taken  against  him,  and  during  the  course 
of  the  trial  the  interlocutory  judgment 
against  Heath  was  introduced  as  evidence 
over  the  objections  of  Wilson  and  Francis, 
The  ground  of  objection  was  that,  Heath  be- 
ing a  nonresident  and  being  cited  by  a  no- 


tice sent  to  North  Carolina,  the  Jndsment  bj 
default  was  not  legally  taken  against  him. 
K.  H.  Wilson  had  conveyed  his  property  to 
a  trustee  for  purposes  of  distribution  among 
Ills  creditors,  and,  while  made  a  party  to  the 
f-uit,  really  had  no  Interest  In  It  However 
It  might  be  decided,  all  of  his  property  was 
gone,  and  he  could  reap  no  advantage  by 
any  judgment,  his  debts  being  largely  in  ex- 
cess of  the  value  of  his  property.  No  objec- 
tion, therefore,  which  he  might  ui^e  to  the 
introduction  of  testimony,  should  meet  with 
consideration.  The  evidence  did  not  In  any 
manner  tend  to  increase  the  liability  of  Wil- 
son for  the  debt  he  owed  appellee.  He  did 
not  deny  his  Indebtedness  to  i^pellee.  He 
cannot  complain  of  the  introduction  of  the 
testimony.  If  the  judgment  by  default  was 
legally  obtained,  it  was  relevant  testimony, 
and  could  be  used  against  the  trustee. 

It  Is  urged  that  under  the  provisions  of 
chapter  22,  tit  80,  being  articles  1504a-1501f. 
Sayles'  ClT.  St.,  Judgment  by  defanlt  cannot 
be  taken  against  a  nonresident  whether  cited 
by  sending  a  personal  notice  to  the  state  of 
his  residence  or  by  publication,  and  in  a  for- 
mer opinion  we  so  held;  but  another  consid- 
eration of  that  chapter  has  convinced  this 
court  that  it  has  reference  to  nonresidents 
cited  by  publication,  and  not  to  Uiose  cited  by 
personal  service.  By  the  langnage  used  in 
article  liJ04b  that  service  "may  be  made  by 
publication  of  the  writ  or  notice  of  the 
same,"  it  is  not  meant  that  the  law  has  ref- 
erence to  a  party  cited  by  publication,  or 
cited  by  personal  notice,  but  two  names— 
"writ"  or  "notice"— are  simply  given  to  the 
citation  to  be  published.  In  article  1234  it  is 
provided  that,  where  a  defendant  has  been 
served  with  personal  notice  without  the  state, 
he  shall  be  required  to  appear  and  answer 
in  the  same  manner  and  under  the  same 
penalties  as  if  he  had  been  personally  served 
with  a  citation  within  the  state.  It  is  un- 
disputed that  Heath  was  duly  cited  by  per- 
sonal notice  sent  to  and  served  on  him  in 
North  Carolina,  as  provided  by  law,  and. 
falling  to  appear  and  answer.  Judgment  by 
default,  was  properly  rendered  against  him. 
Feibleman  v.  Edmonds,  69  Tex.  335,  6  S.  W. 
417;  Goodman  v.  Henby,  80  Tex.  499.  16  & 
W.  482.  Even  though  the  Judgment  by  de- 
fault should  be  held  invalid,  the  lacts  intro- 
duced In  evidence  were  amply  sufficient  to 
sustain  a  Judgment  on  the  facts  against 
Heath,  and  his  interests  seem  to  have  been 
Jealously  guarded  by  the  attorneys  repre- 
senting Wilson  and  Francis,  and  a  full  state- 
ment of  the  facts  upon  which  the  Judgment 
Is  based  was  filed  in  the  district  court. 
The  interveners,  Rouse,  Hempstone  St  Co.. 
base  their  claim  on  the  fact  that  they  sued 
Wilson,  and  obtained  a  writ  of  garnishment 
against  the  trustee  before  app^ee  accepted 
under  the  trust  deed.  The  evidence  showed 
that  an  attachment  and  writ  of  garnishment 
were  obtained  on  June  24,  1888,  and  the  writ 
of  garnishment  was  served  on  the  trustee. 
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No  atBdavit  In  garnishment  was  made,  but  It 
seems  that  the  garnishment  was  based  on 
the  issuance  of  an  attachment.  The  record 
fails  to  establish  that  a  writ  of  attachment 
was  issued,  and  the  garnishment  was  prop- 
erly declared  invalid.  Uolek  t.  Insurance 
Co.,  63  Tex.  66.  Appellee  had  accepted  un- 
der the  deed  of  trust  long  b'eiore  the  second 
writ  of  garnishment  was  issued.  The  suit 
was  directed  against  certain  property  con- 
veyed by  the  deed  of  trust  the  object  being 
to  subject  it  to  a  lien  claimed  by  appellee. 
It  affected  the  property  itself,  and  to  the  ex- 
tent of  tbe  value  of  the  property  a  valid 
judgment  might  be  rendered  under  the  no- 
tice given  to  Heath  in  North  Carolina.  Rice 
V.  Feteet,  66  Tex.  S68,  1  S.  W.  657;  Roller 
V.  Uolley,  176  U.  S.  898,  20  Sup.  Ct  410,  44 
Z<.  Ed.  520.  Under  the  facts  the  court  did 
not  err  in  instructing  a  verdict  for  appellee. 
That  portion  of  the  judgment  which  is  ren- 
dered against  B.  D.  Heath  personally  cannot 
be  sustained,  but,  after  eliminating  that  fea- 
ture from  the  judgment,  it  wiU  be  affirmed. 


TYLER  8.  B.  RY.  CO.  v.  HITCHINS. 
(Court  of  Civil  Appeals  of  Texas.    June  8, 
1901.) 
RAILROADS-SPAKK  FROM  BNOINB-PROFEiRTY 
—DESTRUCTION-TRAIN— OPERATION— NEGLI- 
GENCE—PROOF— BCRDEN—DAMAOKS  —  MEAS- 
URE—WITNEaE^-COMPSr^BNCT. 

1.  If  plaintlfra  property  was  destroyed  by  a 
fire  caused  by  sparks  from  defendant's  engine, 
then  the  burden  was  on  the  defendant  to  snow 
that  the  spark  arrester  on  the  engine  was  in 
good  condition,  and  that  the  train  was  prop- 
erly handled. 

2.  Where  the  matter  presented  by  requested 
charges  was  covered  by  tbe  main  charge,  it 
was  not  error  to  refuse  them. 

S.  Plaintitr  alleged  that  the  houses,  fences, 
and  shrubbery  which  were  destroyed  by  a 
snarl;  from  defendant's  engine  were  a  part  of 
the  realty,  and  that  the  premises  were  thereby 
damaged  in  the  sum  of  ?2,000.  The  evidence 
as  to  marlcet  value  was  con6icting.  Held,  that 
a  charge  that,  if  the  premises  had  do  market 
value,  the  mensnre  of  damages  would  be  the 
reasonable  cash  value  of  the  property  destroyed 
at  the  time  of  the  fire,  was  erroneous,  since  it 
permitted  plaintiff  to  recover  the  Talue  of  the 
improvements^  without  reference  to  the  effect  of 
their  destruction  on  the  value  of  the  realty  as  a 
whole. 

4.  Where  a  witness  admitted,  on  cross-exami- 
nation, that  he  did  not  linow  tbe  market  value 
of  the  realty,  it  was  error  to  refuse  to  strike 
out  his  testimony  as  to  its  market  value,  on  di- 
rect examination. 

Appeal  from  district  court,  Cherokee  coun- 
ty; Tom  C.  Davis,  Judge. 

Action  by  M.  Hitching  against  the  Tyler 
Sootheastern  Railway  Company.  Prom  a 
judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed. 

E.  B.  Perkins  and  Marsh,  Mcllwaine  & 
Fitzgerald,  for  appellant  Johnson  &  Ed- 
wards, for  appellee. 

GILL,  J.  This  suit  was  instituted  by  ap- 
Itellee,   M.   Hitchins,  against  the  appellant 


railway  company  to  recover  damages  alleged 
to  have  resulted  to  his  premises  and  house- 
hold goods  from  a  fire  set  out  by  sparks  neg- 
ligently permitted  to  escape  from  a  passing 
engine  belonging  to,  and  operated  by,  appel- 
lant The  latter  answered  by  general  demur- 
rer, general  denial,  and  an  affirmative  allega- 
tion that  the  engine  in  question  was  equip- 
ped with  the  latest  improved  spark  arrester, 
in  good  repair,  and  that  the  train  and  engine 
was  carefully  handled  to  prevent  tbe  escape 
of  sparks.  A  trial  by  jury  resulted  in  a 
verdict  and  judgment  for  plaintiff,  from 
which  the  railway  company  has  appealed. 

Appellee  was  the  owner  of  a  lot  In  the 
town  of  Rusk,  near  the  appellant's  tracks. 
There  was  situated  thereon  his  dwelling,  out- 
houses, fruit  trees,  shade  trees,  etc.,  and  in 
the  house  was  the  household  goods,  for  the 
loss  of  which  he  also  seeks  to  recover.  The 
evidence  of  plaintiff  tended  to  show  that 
tbe  household  goods  and  improvements  on  the 
lot  were  totally  destroyed  by  fire  caused  by 
sparks  emitted  by  engine  No.  83,  belonging  to 
appellant  but  upon  that  issue  the  evidence 
was  conflicting.  The  evidence  was  also  con- 
flicting as  to  negligence  on  the  i>art  of  appel- 
lant Whether  or  not  the  real  estate  had 
a  market  value  was  also  a  controverted  is- 
sue, and  as  to  the  value  of  the  goods  de- 
stroyed and  the  amount  of  the  damage  to 
the  real  estate  there  was  the  sharp  conflict 
usual  upon  such  issues. 

By  the  first  assigned  error  the  appellant 
complains  of  a  part  of  the  main  chai-ge 
of  the  trial  court  in  which  the  jury  are  in- 
structed that  upon  the  Issue  of  the  condi- 
tion of  the  spark  arrester  of  the  engine  in 
question,  and  the  manner  of  operating  the 
train  at  the  time,  the  burden  of  proof  is 
upon  the  appellant  It  is  contended  by  the 
appellant  that  when  the  evidence  is  con- 
flicting as  to  tbe  origin  of  the  fire,  it  is 
error  to  charge  that  tbe  burden  of  proof  is 
on  the  railway  company  to  show  that  it  was 
using  the  most  Improved  spark  arrester  in 
general  use,  and  that  Its  train  was  being 
carefully  operated  at  the  time  to  prev^it 
the  undue  emission  of  sparks.  In  support 
of  this  contention,  tbe  case  of  Railway  Co. 
V.  Nesbitt  (Tex.  Civ.  App.)  33  8.  W.  280, 
is  cited,  and  it  apparently  announces  tbe 
doctrine  contended  for.  We  have  carefully 
examined  the  authorities  cited  by  Justice 
Fiuley,  who  delivered  the  opinion,  and  find 
they  are  not  in  point  if  the  decision  be  con- 
strued as  appellant  construes  it  The  charge 
held  error  in  that  case  is  set  out  only  in  sub- 
stance, and,  in  view  of  the  fact  that  a  dif- 
ferent rule  la  so  firmly  established  in  this 
state,  we  are  constrained  to  believe  there 
were  features  of  that  charge  not  set  out  In 
the  opinion  which  justified  the  conclusion 
there  reached.  In  Railway  Co.  v.  Johnson, 
92  Tex.  501,  50  S.  W.  503.  it  is  held  that 
proof  of  the  fact  that  a  fire  originated  from 
Hparks  escaping  from  a  passing  engine  estab- 
lished a  prima  facie  case,  entitling  plaintiff 
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to  recover,  unless  the  prima  facie  case  be 
rebntted,  and  the  court  may  so  charge  the 
jury.  It  Is  further  held  In  that  case  that 
such  a  charge  does  not  amount  to  the  shift- 
ing of  the  burden  of  proof.  The  rule  la  thus 
stated  In  Hallway  Co.  v.  Timmermann,  61 
Tex.  660:  "Where  property  Is  destroyed  by 
Are  along  or  near  a  railroad  track,  If  It  be 
ftfflrmatively  sho-wn  as  a  matter  of  fact  that 
l^ie  fire  did  actually  occur  from  sparks  of 
fire  emitted  from  an  engine,  then  the  burden, 
after  such  afflrmntlve  proof  Is  made,  rests 
on  the  railroad  company  to  show  that  there 
was  In  fact  no  negligence  on  Its  part  In  caus- 
ing the  lire."  To  the  same  effect  Is  Ryan  ▼. 
Railway  Co.,  68  Tex.  13,  67  Am.  Rep.  689, 
and  the  other  Texas  cases  cited  In  Railway 
Co.  V.  Johnson,  supra.  In  the  charge  com- 
plained of  In  the  case  before  us  the  jury 
were  Instructed,  In  effect,  that  If  they  found 
from  the  evidence  that  the  fire  was  caused  by 
sparks  which  escaped  from  defendant's  en- 
gine, then  upon  the  Issne  of  the  condition  of 
the  spark  arrester  and  the  manner  of  handling 
the  train,  the  burden  was  upon  the  company; 
thus  bringing  It  In  strict  accord  with  the  rule 
announced  In  Railway  Co.  t.  Timmermann, 
supra.  The  objection  to  the  charge  cannot 
be  sustained. 

The  second,  third,  fourth,  and  fifth  assign- 
ments assail  the  action  of  the  trial  court  in 
refusing  to  give  special  charges  requested 
by  appellant  The  special  charges  In  ques- 
tion present  the  same  proposition  of  law,  and 
we  deem  It  necessary  to  notice  them  no  fur- 
ther than  to  say  the  matter  presented  was 
fully  covered  by  the  main  charge  In  terms 
more  favorable  to  appellant  than  to  the  ap- 
pellee. It  is  proper  to  say,  however,  in  view 
of  another  trial,  that  the  duty  of  the  rail- 
way company  to  exercise  ordinary  care  to 
keep  Its  spark  arrester  In  repair  should  have 
been  given  In  the  charge  to  the  Jury. 

By  the  sixth  assignment  appellant  com- 
plains of  the  charge  of  the  court  on  the  meas- 
ure of  damages.  The  charge  complained  of 
Is  as  follows:  "If  you  find  for  the  plain- 
tiff, you  will  allow  him  such  amount  of  mon- 
ey as  will  reasonably  compensate  him  for  the 
Injury  he  has  sustained.  The  difference  be- 
tween the  market  value  of  the  real  estate 
Just  before  and  Just  after  the  fire  would 
be  the  measure  of  damages  to  the  real  es- 
tate (If  any).  If  the  real  estate  has  no  mar- 
ket value,  then  the  reasonable  cash  value 
of  the  property  destroyed  at  the  time  It 
was  destroyed  would  be  the  measure  of 
damages.  The  reasonable  cash  value  of  per- 
f^onal  property  at  the  time  it  was  destroyed 
would  be  the  measure  of  damages  for  the 
personal  property."  Evidence  was  adduced 
tending  to  show  that  the  lot  and  improve- 
ments, considered  as  real  estate,  had  a  mar- 
ket value.  Appellant  adduced  evidence  to 
Bhow  that  it  had  none,  whereupon  appellee 
sought  to  show  the  reasonable  cash  value 
of  the  Improvements  which  were  destroyed 
and  of  the  lot  without  them.    If  tbe  realty 


had  a  market  value,  the  true  measure  <rf 
damages  would  be  the  difference  between  its 
market  value  Just  before  and  Just  after  the 
fire,  and  this  rule  was  given  to  the  Jury  bi 
the  charge  of  the  court  Pacific  Bxp.  Co.  v. 
T^asker  Ueal-Estate  Ase'n.  81  Tex.  81,  16  S. 
W.  792.  But  as  has  been  shown.  It  was 
questionable,  under  the  evidence,  whether  it 
had  a  market  value  at  the  time.  A  wrong- 
doer will  not  be  permitted  to  escape  all  lia- 
bility for  the  destruction  of  valuable  prop- 
erty, merely  because  its  value  cannot  be  fix- 
ed with  mathematical  certainty.  The  court 
should  therefore  have  Instructed  the  Jury  as 
to  the  measure  of  damages  to  the  realty  on 
the  basis  of  its  Intrinsic  or  reasonable  cash 
value  as  affected  by  the  consequences  of  the 
lire.  By  a  reference  to  the  portion  of  the 
charge  above  set  out,  It  will  be  seen  that  this 
iras  not  done.  Under  the  diarge  as  it 
stands,  the  Jury  were  compelled  to  treat 
the  Improvements  (which  were  In  fact  a  part 
of  the  realty  and  specifically  alleged  so  to 
be)  as  personalty,  and  they  could  not  have 
done  otherwise  than  assess  the  damages  on 
that  theory.  We  do  not  mean  to  be  under- 
stood as  holding  that  this  cannot  be  done 
under  appropriate  pleading,  notwithstanding 
the  Improvements  are  technically  a  part  of 
the  realty.  Railroad  Co.  v.  Smith  (Tex.  Civ. 
App.)  46  S.  W.  1046.  In  the  case  before  us 
the  appellee  alleged  that  the  houses,  fences, 
trees,  shrubbery,  etc.,  were  attached  to,  and 
(vere  a  part  of,  the  realty;  that  they  were 
destroyed  by  fire,  and  that  the  lot  premises, 
and  property  were  thereby  damaged  In  the 
sum  of  (2,000.  The  value  of  the  bouse,  the 
outhouses,  the  fences,  shrubbery,  etc,  is  no- 
svhere  specifically  alleged.  Its  destruction  is 
alleged,  and  consequent  damage  In  a  gross 
sum  Is  averred  to  have  resulted  to  the  realty. 
The  personal  property  alleged  to  have  been 
lost  by  the  fire  Is  set  out  item  by  item,  the 
value  of  each  Item  being  averred.  It  will  not 
do  to  say  that  appellant  should  have  inter- 
posed an  exception  as  to  the  allegations  with 
reference  to  the  realty.  If  It  desired  the  value 
of  each  item  of  improvements  more  specifical- 
ly set  out:  for,  treating  the  petition  as  a 
suit  for  damages  to  the  realty,  it  is  subject 
neither  to  general  nor  special  exception. 
The  purpose  of  pleading  is  to  apprise  tbr 
opposite  party  of  the  nature  and  character 
of  plaintiff's  demands,  so  that  it  may  be 
known  what  evidence  should  be  produced  to 
meet  and  combat  it  Railway  Co.  t.  Bay- 
liss.  62  Tex.  672. 

One  cannot  be  permitted  to  sue  for  dam- 
ages to  the  realty  alleged  in  a  gross  sum,  and 
be  permitted  to  recover  under  a  measure  of 
damages  involving  an  Inquiry  as  to  the  value 
of  each  item  of  Improvements  destroyed,  with- 
out reference  to  its  effect  on  the  value  of 
the  real  estate  considered  as  a  whole.  The 
converse  of  this  proposition  was  distinctly 
decided  in  Railroad  Co.  v.  Smith,  supra.  In 
that  case  the  plaintiff  sued  for  the  value  of 
certain   buildings,    fences,   fruit  trees,   and 


Digitized  by 


Google 


Tex.) 


INTERSTATE  BUILDING  &  LOAN  ASS'N  t.  CKAWFOKD. 


1071 


shrubbery  belonging  to  plaintiff.  The  value 
of  the  Improvements  was  alleged,  and  Judg- 
ment was  prayed  therefor.  It  was  said  In 
the  opinion  delivered  by  Justice  Williams: 
"The  action  Is  clearly  one  for  the  recovery 
of  the  value  of  the  property  destroyed,  and 
not  for  recovery  of  damages  done  to  the  free- 
hold." A  charge  that  the  measure  of  dam- 
ages was  the  difference  between  the  value 
of  the  realty  just  before  and  Just  after  the 
Are  was  therefore  held  error.  The  correct 
rule  to  be  applied  to  cases  such  as  this  Is 
announced  In  Pacific  Exp.  Co.  v.  Lasker  Real- 
Estate  Ass'n,  supra,  and  we  do  not  see  that 
the  propriety  of  its  application  is  affected 
by  the  fact  that  because  there  is  no  market 
value  Its  intrinsic  or  reasonable  value  must 
be  shown.  The  measure  of  damages  will 
be  the  difference  between  its  value  Just  be- 
fore and  Just  after  the  Are,  whether  that 
value  be  made  to  appear  by  shon-Iug  its 
price  in  the  market,  or,  in  the  absence  of 
a  market,  its  reasonable  value.  We  think 
the  assignment  should  be  sustained. 

The  court  also  erred  in  refusing  to  strike 
out  the  testimony  of  M.  Hitchlns  as  to  the 
market  value  of  the  realty.  This  witness  ad- 
mitted, on  cross-examination,  that  he  did 
not  l(now  Its  market  value,  and  it  is  ex- 
tremely doubtful  if  on  direct  examination 
he  showed  himself  qualified  to  speak  upon 
the  issue.  Had  the  witness  been  examined 
on  voir  dire,  and  so  answered,  it  is  clear 
the  court  should  have  refused  to  permit 
blm  to  testify  as  to  Its  market  value.  The 
witness  Farrls  qualified  and  was  properly 
permitted  to  testify.  No  other  action  of  the 
trial  court  which  Is  error  is  likely  to  recur 
upon  another  trial.  For  the  errors  indicat- 
ed, the  Judgment  is  reversed  and  the  cause 
^'emanded.    Reversed  and  remanded. 


INTERSTATE  BUILDING  &  LOAN  ASS'N 
V.  CRAWFORD  et  aH 

(Court  of  Civil  Appeals  of  Texas.    May  10, 
1901.) 

BUILDING    ASSOCIATION— SUBSCRIPTION- 
USURY. 

1.  Plaintiff  borrowed  from  defendant,  a  loan 
anaooiatinn,  certain  money,  at  the  same  time 
subscribiag  to  the  stock  of  the  association. 
The  debt  was  secured  by  bond  and  mortgage. 
Plnintiff  thereafter  sued  to  cancel  the  loan, 
alleging  usury.  Held,  that  an  instrnction  that 
the  contract  was  usurious  unless  plalutiS  sub- 
scribed to  the  stock  expecting  to  receive  prof- 
its therefrom  was  erroneous,  as  the  fact  that 
plaintiff  Rnhscrlbed  only  for  the  jjurpose  of  sc- 
cnrinK  the  loan  would  not  of  ItMcIf  show  that 
the  subRi'riptioD  was  merely  a  scheme  to  dis- 
guise usur.v. 

2.  In  order  to  hold  a  stock  subscription  fraud- 
ulent, the  jury  must  find  that  the  loan  associa- 
tion underatooil  and  intended  that  the  plaintiff 
was  not  in  reality  to  become  a  stockholder,  but 
was  only  to  borrow  money,  and  the  issuance 
of  the  stock  was  only  a  scheme  to  evade  the 
usury  law. 

'  Rehearing  denied. 


Appeal  from  district  court,  Anderson  coun- 
ty; A.  D.  Lipscomb,  Judge. 

Suit  by  J.  W.  Crawford  and  others  agaldst 
the  Interstate  Building  &  Loan  Association 
to  cancel  a  mortgage.  From  a  decree  in 
favor  of  plaintiffs,  defendant  appeals.  Re- 
versed. 

Edgar  Watkins  and  Frank  C.  Jones,  for 
appellant  Tbos.  B.  Greenwood,  tor  appel' 
lees. 

PLEASANTS,  J.  Appellees  brought  this 
suit  to  cancel  a  lien  held  by  appellant  upon 
premises  owned  by  appellees,  and  situate  in 
Anderson  coimty.  The  petition  alleges  that 
appellee  W.  J.  Crawford  borrowed  from  ap- 
pellant the  sum  of  $700,  which  amount  was 
to  be  repaid  by  monthly  payments  of  $5.39 
on  seven  shares  of  stock  Issued  to  him  by 
the  appellant  association,  $2.31  as  premium, 
and  $3.50  as  Interest,— such  payments  to  con- 
tinue until  the  maturity  of  said  stock,  or 
until  96  payments  had  been  made;  that,  to 
evidence  and  secure  said  Indebtedness,  the 
bond  and  deed  of  trust  described  in  the  peti- 
tion and  sought  to  be  canceled  were  exe- 
cuted; that  the  designation  of  said  payment 
of  $3.39  as  a  payment  on  stock  was  fraudu- 
lent, and  designed  and  intended  to  disguise 
\isurlous  Interest,  and  that  the  bond  was 
tdade  payable  In  the  state  of  Georgia  to 
avoid  the  laws  of  the  state  of  Texas.  The 
petition  further  alleged  that  the  plaintiffs 
had  repaid  to  appellant  the  $700  principal  of 
said  loan,  and  prayed  that  the  debt  be  de- 
clared satisfied,  and  that  said  bond  and  trust 
deed  be  canceled.  Appellant's  answer  con- 
tains general  and  special  exceptions,  general 
denial,  pleas  of  limitation  and  estoppel,  and 
by  cross  bill  sought  to  enforce  said  bond  and 
lien  for  the  balance  shown  to  be  due  there- 
on. Appellees  answered  the  cross  bill  with 
a  general  denial,  and  with  special  pleas  of 
usury  and  payment.  The  court  below  sub- 
mitted special  Issues  to  the  jury,  and  in  re- 
sponse thereto  the  jury  found  that  the  stock 
subscription  was  a  device  to  disguise  a  usu- 
rious contract,  and  that  the  bond  was  made 
payable  in  the  state  of  Georgia  for  the  pur- 
pose of  evading  the  lows  of  the  state  of 
Texas.    Upon  these  findings  judgment  was 

I  rendered  In  favor  of  appellees,  from  which 
Judgment  this  appeal  is  prosecuteu. 
We  shall  express  no  opinion  upon  the  facts 

.  in  this  case  further  than  to  say  that  the  evi- 
dence raised  the  issue  as  to  whether  or  not 
the  issue  of  stock  to  the  appellees  vma  a  bona 
fide  purchase  and  sale  of  stock,  or  merely  a 
scheme  to  evade  the  law  against  usury.  In 
submitting  this  issue  to  the  Jury,  the  court 
uses  the  following  language:  "If  you  find 
that  plaintiffs'  subscription  to  stock  was 
made  in  good  faith,  with  a  view  to  probable 
profits  from  its  Increase  in  value,  or  with  a 
view  to  other  substantial  advantage,  you  will 
say  by  your  verillct:  'We,  the  Jury,  find  that 
the  plaintiffs'  subscription  was  made  in  good 
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faltb,  with  a  view  to  the  probable  substan- 
tial advantage  which  might  result  from  the 
possession  thereof.'  It  you  find,  on  the  other 
hand,  that  plaintiffs'  subscription  to  stock 
was  a  mere  device  to  disguise  a  usurious 
loan,  and  that  it  was  made  without  regard 
to  the  probability  of  profit  that  might  result 
from  an  Increase  of  its  value,  nor  with  a 
view  to  any  substantial  advantage,  then  say 
by  your  verdict:  'We,  the  Jury,  find  that  the 
plaintiffs'  subscription  to  stock  was  a  device 
to  disguise  a  usurious  contract.' "  Appel- 
lant's third  assignment  of  error  assails  this 
charge  on  the  ground  that  It  makes  the  con- 
tract Illegal,  unless  the  Jury  find  that  appel- 
lee, when  he  subscribed  to  the  stock,  ex- 
pected to  receive  profits  or  other  substantial 
benefits  therefrom.  We  think  this  objection 
to  the  charge  Is  valid,  and  the  assignment 
should  be  sustained.  If  the  stock  was  sold 
and  issued  in  good  faltb  by  the  appellant  the 
fact  that  appellee,  when  he  subscribed  there- 
for, did  not  do  so  with  any  view  to  probable 
profits  from  its  increase  in  value,  nor  with 
a  view  to  other  substantial  advantage,  would 
not  render  such  Issue  of  stock  a  fraudulent 
device  to  disguise  usurious  contract.  If  the 
appellee  subscribed  for  the  stock  only  for  the 
purpose  of  securing  the  loan,  and  with  no 
expectation  of  probable  profits  to  be  derived 
therefrom,  this  would  not,  of  Itself,  show 
that  the  sale  and  issuance  of  the  stock  by 
tbe  appellant  was  merely  a  scheme  to  dis- 
guise usury.  I.cary  y.  Association  (Tex.  Civ. 
App.)  49  S.  W.  C34.  In  order  .to  hold  the 
stock  subscription  fraudulent,  the  Jury  must 
have  found  that  the  appellant  understood 
and  Intended  that  the  appellee  was  not  in 
reality  to  become  a  stockholder  in  the  asso- 
ciation, but  was  only  to  borrow  money,  and 
that  the  issuance  of  the  stock  by  the  associ- 
ation was  but  a  scheme  on  its  part  to  evade 
the  law  against  usury.  The  Jury  are  told 
generally,  in  another  portion  of  the  charge, 
that  "they  must  look  to  the  actual  intention 
and  understanding  of  the  parties,  and  if  they 
intended  a  sale  and  purchase  oi  stock  In 
;;ood  faith,  with  a  view  on  tne  part  of  the 
purchaser  to  the  probable  profits  to  be  de- 
rived from  its  purchase,  or  with  a  view  to 
any  substantial  benefit  tnat  might  be  con- 
templated by  the  purchaser  from  Its  posses- 
sion, such  purchase  would  not  be  deemed 
any  part  of  a  usurious  device  under  any 
event"  This  Instruction  contains  the  same 
error  as  the  instruction  before  considered. 
While  the  Juo'  are  told.  In  a  general  way,' 
that  they  must  look  to  the  Intention  and  un- 
derstanding of  both  parties,  when  the  law 
Is  applied  directly  to  the  facts  in  the  case 
the  fraud  or  good  faith  In  the  transaction  is 
made  to  depend  entirely  upon  the  intention 
and  onderstandUig  of  the  purchaser.  Wo 
think  tbe  charge  Is  clearly  erroneous,  and 
was  calculated  to  mislead  the  Jury.  The 
vice  in  this  charge  Is  Illustrated  by  com- 
parison with  the  charge  quoted  and  ap- 
proved lu  the  case  of  Association  v.  Thom- 


son (Tex.  Civ.  App.)  68  S.  W.  202,  which 
charge  contains  a  correct  presentation  of  tbe 
Issue  raised  In  this  case.  Because  of  the  er- 
ror in  the  charge  as  above  indicated,  the 
Judgment  of  the  court  below  will  l>e  re- 
versed, and  this  cause  remanded.  Reversed 
and  remanded. 
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(Court  of  Qvil  Appeals  of  Texas.    May  10. 

1901.) 

BALES— PASSING  OF  TITLE— DBUVBRT— 
CONVBRSION. 

1.  Plaintiff  contracted  with  A.  to  sell  and  de- 
liver railroad  ties  to  tbe  latter  on  a  railroad 
right  of  wajr,  wliere  the  ties  were  to  be  inspect- 
ed by  tlie  inBpector  of  tiie  railroad,  to  deter- 
mine their  price.  Plaintiff  delivered  the  ties 
on  the  rigbt  of  way,  where  there  was  an  hon- 
est inspection  by  the  inspector,  in  the  presence 
of  a  rep  rose  Qtative  of  plaintiff,  and  the  price 
was  paid  him  in  accordance  with  the  inspectiun. 
Thereafter  plaintiff  objected  to  the  price.  Held 
to  pass  title  to  the  ties,  which  would  prevent 
plaintiff  from  rccoTering  damages  for  conver- 
sion against  the  railroad  company,  which  sub- 
sequently purchased  the  ties  from  A. 

2.  Where  title  to  goods  sold  passes  to  the  pur- 
chaser, a  notice  by  the  seller  to  a  person  in- 
tending to  purchase  the  goods  that  the  former 
claims  title  thereto,  and  forbidding  the  pur- 
chase thereof,  does  not  render  the  latter  liable 
for  conversion  in  subsequently  purchasing  the 
goods. 

Appeal  from  district  court  Smith  county; 
J.  G.  Russell,  Judge. 

Action  for  conversion  by  J.  W.  Ogbum 
against  the  International  ft  Great  Northern 
Railroad  Company  and  others.  From  a 
Judgment  in  favor  of  plaintiff,  defendants  ap- 
peal.   Reversed. 

W.  B.  Teagarden,  for  appellant  Oreat 
Northern  R.  Co.  Oregg  &  Brooks,  for  appel- 
lant Burkitt  &  Barnes.  Marsh,  McIIwaine  ft 
Fitzgerald,  for  appellee. 

PLEASANTS,  J.  This  Is  a  sait  for  tbe 
conversion  of  13,011  railroad  ties,  of  tbe  al- 
leged value  of  $3,0«2.(it),  brought  by  appellee 
against  tbe  appellant  railroad  company. 
The  appellants  Burkitt  ft  Barnes  were  made 
defendants  at  tbe  Instance  of  the  railroad 
company.  The  railroad  company.  In  addi- 
tion to  a  general  denial,  pleaded  specially 
that  it  had  a  contract  with  Burkitt  &  Barnes 
by  which  they  agreed  to  furnish  It  with  a 
certain  number  of  ties  of  tlie  kind  specified 
in  said  contract,  and  at  the  prices  named 
therein,  said  ties  to  be  received  and  paid  for 
by  the  railroad  company  in  accordance  with 
the  classification  made  by  its  tie  inspector; 
that  pending  this  contract  appellee,  with  fall 
knowledge  of  the  same  made,  sold  and  de- 
livered to  Burkitt  ft  Barnes  the  ties  in  ques- 
tion, executed  a  bill  of  sale  of  same  to  said 
Burkitt  &  Barnes,  and  received  pay  therefor 
in  full,  and  said  ties  were  delivered  to  said 
appellant  by  Burkitt  ft  Barnes  under  their 


'  Rehearlof  denied. 
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Bald  contract;  that  Burkltt  &  Barnes,  by  the 
terms  of  their  said  contract  with  the  railroad 
'  company,  agreed  to  protect  Bald  company 
against  all  demands,  costs,  expenses,  and  at- 
torney's fees  growing  out  of  the  Hens  and 
claims  of  any  person  who  might  perform  la- 
bor or  service  or  furnish  material  or  sup- 
plies In  the  execution  of  said  contract,  and 
that  when  the  ties  In  question  were  delivered 
to  said  company  the  said  Burkltt  &  Barnes 
warranted  their  title  to  the  same.  Said  com- 
pany further  alleged  that  It  had  Incurred 
necessary  costs  and  expense  In  defending  this 
suit,  setting  out  an  itemized  statement  of 
•ame,  Inclndlng  a  charge  of  $200  attorney's 
fees,  and  prayed  that.  In  event  the  plaintiff 
recovered  a  judgment  against  It,  It  have 
Judgment  against  Burkltt  &  Barnes  for  the 
amount  so  recovered  by  plaintiff,  and  for 
costs,  expenses,  and  attorney's  fees.  Burkltt 
ft  Barnes'  answer  contained  general  and  spe- 
cial exceptions  to  the  answer  of  appellant 
railroad  company,  and  general  denlnl,  and 
specially  pleaded  that  they  had  a  contract 
with  appellee  by  which  be  agreed  to  furnish 
them  a  certain  number  of  ties  of  the  kind 
described  in  their  contract  with  the  railroad 
company;  that  the  Inspector  of  the  railroad 
company  classified  said  ties,  and  the  same 
were  taken  by  said  company  and  paid  for  6y 
It  In  accordance  with  the  classification  of 
said  Inspector,  and  that  the  amount  so  paid 
by  the  railroad  company  has  been  by  these 
defendants  paid  to  the  plaintiff;  that.  If  there 
was  any  fraud  or  mistake  In  said  inspection, 
said  defendants  Burkltt  &  Barnes  haO  no  no- 
tice of  same  at  the  time  they  accepted  pay 
for  said  ties,  and  ought  not  to  be  bound 
thereby;  and  that  If  plaintiff  Is  entitled  to  re- 
cover against  the  railroad  company  by  rea- 
son of  the  fraudulent  wrongful,  or  capri- 
cious classification  of  said  ties  by  said  com- 
pany's Inspector,  the  said  Burkltt  &  Barnes, 
not  having  been  paid  the  full  value  of  said 
ties  by  the  railroad  company,  would  not,  un- 
der their  contract,  be  liable  to  said  company 
for  the  amount  so  recovered  by  the  plaintiff. 
The  appellee  filed  a  supplemental  petition  in 
which  he  alleged  that  the  bills  of  sale  ex- 
ecuted by  him  and  delivered  to  Burkltt  ft 
Barnes  were  not  executed  to  pass  the  title 
to  the  ties  described  therein,  but  were  in- 
tended as  mortgages,  and  were  given  to  se- 
cure the  said  Burkitt  ft  Barnes  for  money 
advanced  to  him  by  them.  The  trial  of  the 
cause  in  the  court  below  resulted  in  a  ver- 
dict and  Judgment  for  plaintiff  against  the 
railroad  company  for  the  sum  of  1669.73,  and 
in  favor  of  the  railroad  company  against 
Burkltt  ft  Barnes  for  said  sum,  and  the  fur- 
ther sum  of  $200  attorney's  fees,  and  all 
costs  of  suit,  from  which  Judgment  both  de- 
fendants have  appealed. 

The  record  discloses  the  following  facts: 
On  the  12tb  day  of  January,  18S>7.  Burkltt  ft 
Barnes  entered  into  a  contract  with  the  In- 
ternational ft  Great  Northern  Railroad  Com- 
pany by  which  they  agreed  to  furnish  said 
03  8.W.-08 


company  during  said  year  200,000  hewn 
cross-ties,  of  certain  specified  dimensions, 
and  to  be  made  of  certain  kinds  of  timber. 
Under  this  contract  the  railroad  company 
agreed  to  pay  Burkltt  ft  Barnes  27%  cents 
apiece  for  all  ties  manufactured  in  accord- 
ance with  the  specifications,  and  to  pay  11 
cents  apiece  for  such  ties  as  were  not  up  to 
the  specifications,  but  might  be  used  by  the 
railroad.  It  was  expressly  agreed  that  all 
ties  furnished  under  this  contract  should  be 
subject  to  the  Inspection  of  an  inspector  ap- 
pointed by  the  railroad  compauy,  and  unless 
accepted  by  such  Inspector  they  would  not 
be  received  by  the  railroad  company.  Short- 
ly after  the  execution  of  this  contract,  Burk- 
ltt ft  Barnes  made  a  contract  with  the  ap- 
pellee In  which  he  agreed  to  manufacture 
and  deliver  to  them  ties  of  the  same  class 
called  for  in  their  contract  with  the  railroad 
company.  Under  this  contract  the  ties  man- 
ufactured by  appellee  were  to  be  placed  by 
him  upon  the  right  of  way  of  the  Interna- 
tional ft  Great  Northern  Railroad,  and  were 
to  be  Inspected  by  the  Inspector  of  said  rail- 
road, and  paid  for  by  Burkitt  &  Barnes  in 
accordance  with  such  Inspection.  The  ties 
in  question  were  placed  by  appellee  on  said 
right  of  way  under  said  contract.  Appellee 
testifies  on  this  subject  as  follows:  "I  knew 
Burkltt  ft  Barnes  had  a  contract  with  the 
railroad  company  to  deliver  them  cross-ties. 
I  knew  what  their  specifications  were,  and  I 
agreed  to  deliver  them  the  same  class  of 
ties.  We  were  to  settle  by  the  railroad  com- 
pany's Inspection.  When  I  had  those  ties 
made,  it  was  contemplated  that  Burkitt  ft 
Barnes  should  have  them;  and  I  put  them 
on  the  right  of  way  of  the  railroad  company 
for  them,  contemplating  letting  them  have 
them  under  their  contract  I  suppose  the 
whole  of  the  gist  of  this  controversy  Is  that 
the  inspection  was  not  such  an  Inspection  as 
I  thought  the  ties  ought  to  have  had,  and  not 
any  difference  with  reference  to  the  number 
of  ties.  The  whole  gist  of  this  controversy 
is  on  the  inspection.  The  ties  were  not  de- 
livered on  the  right  of  way  a  great  while  be- 
fore the  bills  of  sale  were  executed  for  them. 
They  were  delivered  there  about  the  time 
the  bills  of  sale  were  executed  for  them,  and 
a  short  time  before.  I  had  some  ties  there 
that  I  had  never  drawn  anything  against.  I 
think  I  had  fifteen  hundred  or  two  thousand 
ties  that  I  had  never  drawn  anything 
against  I  do  not  know  exactly  bow  many. 
I  would  write  to  Burkltt  ft  Barnes  the  num- 
ber I  had  out  And  they  would  send  me  the 
money,  and  a  bill  of  sale  to  sign,  which  was 
signed  up,  and  the  money  accepted  by  me." 
He  further  testifies  that  if  the  Inspection 
made  by  the  railroad  company's  agent  was  a 
fair  inspection  and  classification  of  the  ties, 
at  the  time  the  ties  in  question  were  deliver- 
ed by  Burkltt  &  Barnes  to  the  rallrosd  com- 
pany he  had  been  paid  by  Burkitt  &  Barnes 
$181  in  excess  of  the  amount  due  for  said 
ties  under  his  contract  with  them.    Anpellee, 
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before  the  tkn  in  question  were  dellv»ed  to 
the  railroad  company,  liad  executed  bills  of 
sale  to  Burkltt  &  Barnes  for  aboot  10,000 
of  tbese  ties,  wblcb  he  repreaented  to  be 
firBt-cIasB  or  Bpeciflcation  ties,  and  had  re- 
ceived the  fall  porcbase  price  for  saire;  bnt 
be  testlfles  that  said  bnis  of  sale  were  not 
executed  by  him  for  the  purpose  of  convey- 
ing  to  Burkitt  &  Barnes  the  title  to  the  ties, 
bnt  only  to  secure  them  in  the  money  ad- 
vanced to  him  on  his  contract.  The  ties 
were  inspected  and  classed  by  an  inspector 
appointed  'by  the  railroad  company  several 
months  before  they  were  delivered  to  the 
railroad  by  Burkitt  &  Barnes.  Appellee  was 
not  present  when  the  inspection  was  made, 
bat  bad  a  representative  present,  who  made 
no  objection  to  the  classification  of  the  ties 
made  by  the  railroad  inspector.  There  la  no 
evidence  In  the  recoM  showing  or  tending  to 
show  that  the  inspector  was  fraudulent,  un- 
fair, or  capricious,  or  that  said  ties  were  not 
classed  in  strict  accordance  with  the  speci- 
fications contained  in  the  contract.  Appellee 
does  not  say  in  his  testimony  that  the  ties 
were  not  inspected  and  classed  in  accordance 
with  his  contract,  bnt  claims  that,  in  filling 
previous  tie  contracts  with  the  railroad  com- 
pany, he  had  not  been  held  to  a  strict  com- 
pliance with  the  specifications  of  bis  con- 
tract, and  he  did  not  think  he  should  be  so 
held  under  this  contract,  and  he  Was  un- 
willing to  deliver  the  ties  under  said  Inspec- 
tion. A  few  days  after  the  inspection  ap- 
pellee informed  the  railroad  company  that  he 
was  dissatisfied  with  the  inspection,  and 
notified  it  that  the  ties  belonged  to  him,  and 
that  the  company  must  not  take  them. 
Burkitt  A  Barnes  claimed  that  the  ties  be- 
longed to  them,  and  insisted  that  tliK  rail- 
road company  accept  same  under  its  con- 
tract with  them,  which  it  finally  agreed  to 
do  upon  Burkitt  A  Rimes  warranting  the 
titie.  Under  the  inspection  of  the  ties  upon 
which  they  were  received  by  the  railroad 
company,  4,059  were  classed  as  "culled"  or 
second-class  ties,  and  appellee  only  fPceAved 
therefor  under  his  contract  with  BaiVtt  A 
Barnes  8  cento  apiece,  while  be  claims  that 
said  ties  were  first  class,  and  thnt  be  sbonld 
have  been  paid  24  cents  apiece  thorefor. 
He  recovered  Judgrment  for  the  difterenoe'  be- 
tween the  value  of  said  4,0!59  ties  at  24  cMits 
each  and  the  amount  paid  him  for  same  by 
Burkitt  &  Barnes. 

Appellants'  first  assignment  of  error  is  as 
follows:  "The  court  erred  in  refusing  to 
give  to  the  Jury  special  charge  No.  1,  con- 
taining peremptory  Instruction  that  plaintiff, 
Ogbum,  was  not  entitled  to  recover  in  this 
case.  It  was  error  to  refuse  this  charge,  be- 
cause the  undisputed  facto  showed  that  Og- 
bum bad  msnnfactured  the  ties  in  contro- 
versy for  Burkitt  A  Barnes  nnder  a  con- 
tract whereby  he  was  to  abide  the  railroad 
company's  Inspection.  They  were  delivered 
nnder  this  contract.  Inspected  and  accepted 
onder  It,  bis  representative  being  present 


and  making  no  objection;  and,  under  the 
tenn«  of  the  contract,  title  to  the  ties  passed 
to  Burkitt  A  Barnes,  and  his  right  to  recover  ' 
under  his  pleadings  for  conventon  was  whol- 
ly without  facts  to  support  It  And.  farther, 
because  the  nndispnted'  facto  avowed  that 
be  had  sold  and  delivered  the  ties  In  ques- 
tion to  Burkitt  ft  Barnes  long  before  tbey 
wore  taken  under  their  contract,  and  had  re- 
ceived fall'  payitieat  for  same,  or  at  least 
part  payment,  and  titie  had  passed  to  Bur- 
kitt &  Barnes,  with  the  right  to  sell  to  this 
defendant,  and  this-  defendant  was  not  lia- 
ble to  Ogbom,  which  was  shown  by  the  un- 
disputed facto.  And,  further,  because  the 
Undisputed  facte  showed  that  the  Inspection 
In  question  Was  fair  and  Just,  and  not  capri- 
cious, and  that  in  accordance  with  bis  con- 
tract he  had  been  fully  paid  for  all  the  ties, 
and  he  was  not  entitied  to  recover  against 
either  defendant,  all  of  wlilch  appeared  from 
the  undisputed  facto."  We  are  al  oplnimi 
that.  Irrespective  of  the  question  as  to  wheth- 
er or  not  the  bills  of  sale  from  app^ee  to 
Burkitt  &  Barnes  were  Intended  to  operate 
only  as  mortgages,  the  undisputed  facto  to 
this  case  show  that  the  ties  in  question  had 
been  sold  by  appellee  to  Burkitt  ft  Barnes, 
and  the  tiUe  to  same  rested  to  them,  iirlor 
to  the  deUvo^  of  said  ties  by  Burkitt  & 
Barnes  to  the  railroad  company.  The  ties 
in  question  had  been  manufactured  by  ap- 
pellee for  Burkitt  ft  Barnes,  and  had  been 
delivered  by  him  at  the  place  designated  in 
the  contract.  Appellee  testified  that  he  pot 
them  on  the  right  of  way  of  the  railroad 
company  for  IBurkItt  ft  Barnes.  The  prop- 
erty intended  to  be  sold  was  thus  dearly 
desigrnated,  and  nothing  remained  to  be  done 
to  complete  the  contract  of  sale^  exceirt  the 
Inspection  and  classification  of  tbe  ties  to 
order  to  ascertain  tiie  amount  to  be  paid 
for  them.  Appellee  was  notified  when  this 
Inspection  woUld  be  made,  and  sent  his 
nephew  to  represent  him  and  see  that  tbe 
Inspection  was  fair.  Wboi  this  inspection 
was  made,  and  the  ties  classified  in  accord- 
ance therewith,  the  contract  of  sale  was 
complete,  snd  tiie  title  to  the  ties  rested  to 
Burkitt  ft  Barnes;  such  Inspection  not  hav- 
tog  been  shown  to  be  fraudulent  or  capri- 
cious. We  think  it  clear  that  Burkitt  & 
Barnes  were  bound  to  accept  and  pay  tat 
these  ties  In  accordance  with  their  contract, 
and,  had  they  refused  to  have  done  so,  ap- 
pellee could  have  recovered  the  contract 
price  for  same,  as  for  goods  sold  and  deliv- 
ered. If  tbe  ties  had  been  stolen  or  de- 
stroyed after  the  Inspection,  the  loss,  as  be- 
tween appellee  and  Burkitt  ft  Barnes,  would 
have  fallen  upon  the  latter,  as  the  risk  bad 
pnssed  to  them.  Cleveland  v.  Williams,  29 
Tex.  204.  94  Am.  Dec.  274;  BenJ.  Sales,  §{ 
811-829;  Tufts  v.  lawrence,  77  Tex.  529,  14 
8.  W.  165.  If  tbe  title  to  the  ties  was  in 
Burkitt  ft  Barnes  at  the  time  they  wwe 
delivered  to  and  received  by  the  railroad 
company,  appellee'*  notice  to  fhe  company 
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of  his  claim  to  the  ties,  and  bla  forblddliig 
said  company  to  receive  tbem.  would  not 
make  the  act  of  the  company  la  receiving 
the  ties  vrrongful;  and  hia  right  as  against 
the  company  must  be  measured  by  bis  right 
against  Burliltt  &  Barnes.  It  being  clear 
that  he  would  not  be  entitled  to  recover 
against  Burlcitt  &  Barnes  for  a  conversion 
of  the  ties,  it  is  equally  clear  that  he  can- 
not recover  against  the  railroad,  unless  he 
can  show  that  the  Inspection  was  fraudulent 
Appellee  does  not  contend  otherwise^  bat  in- 
sists that  the  title  to  the  ties  had  not  passed 
to  Bui'kltt  &  Barnes,  because  there  had  been, 
no  delivery,  and  that,  while  the  contract  of 
sale  was  bindiug  upon  appellee,  the  fact  that 
be  breached  the  contract,  in  refusing  to  de- 
liver the  ties  as  be  had  agreed  to  do,  would 
not  have  the  effect  to  vest  the  title  to  the 
property  in  Burkltt  &  Barnes.  It  is  not  nec- 
essary, in  order  to  complete  the  sale  of 
goods,  that  they  be  delivered  to  the  buyer; 
but  the  title  passes  when  the  goods  are  des- 
ignated and  identified,  and  ready  ft>r  delivery 
In  accordance  with  the  contract  of  sale,  and 
in  such  case  the  buyer  can  tender  the  pur- 
chase price  and  recover  the  goods.  Cleve- 
land V.  Williams,  supra.  The  purchase  price 
in  this  case  having  been  paid  by  Bnrkltt  & 
Barnes,  and  the  ties  inspected  as  provided 
In  the  contract  the  title  to  said  ties  had 
vested  absolutely  in  tbem,  and  they  bad  the 
right  to  take  possession  of  them  on  the  rail- 
road right  of  way  where  they  had  been 
placed  by  appellee  under  bts  contract,  and 
deliver  them  to  the  railroad  company;  and 
it  follows  that  the  railroad  company  com- 
mitted no  wrong  in  receiving  and  using  said 
ties. 

The  court  below  erred  in  not  instmctlng 
the  Jury  to  find  a  verdict  for  the  appellants. 
The  undisputed  evidence  in  the  case  show- 
ing that  the  ties  In  question  were  the  prop- 
erty of  Burkltt  &  Barnes  at  the  time  they 
were  delivered  by  them  to  the  railroad  com' 
paay,  appellee  cannot  maintain  a  suit  for 
the  conversion  of  said  ties.  The  judgment 
of  the  court  below  will  be  reversed,  and 
judgment  here  rendered  in  favor  of  appd- 
lants.    Reversed  and  rendered. 


HOUSTON  ICE  &  BREWING  CO.  ▼.  EDGE- 
WOOD  DISTILLING  CO. 

(Court  of  C9vU  Appeals  of  Texas.    May  SO, 
1901.) 

JUSTICES  OP  THB  PBACB-JtmiSDICTION— AP- 
PEAL—CERTIORARI— CONSOUDATION 
—ELECTION— DISMISSAL. 

1.  Where  the  "Bdgewood  DistillinK  Compa- 
ny" sued  in  a  justice  court  and  obtained  judg- 
ment, an  appeal  bond  payable  to  the  "Edge- 
worth  Digtilling  Company '  was  not  sufficient 
to  confer  jurisdlctioa  of  the  case. 

2.  Fiainturi  statement  in  a  justice  court  con- 
tained two  counts, — the  first  for  $141,  for  a 
Aebt  asBamed  by  defendant  for  a  barrel  of 
whisky,  and  the  second  for  |141  for  defend- 
ant's conversion  of  a  barrel  of  whislcy.    EM, 


tint  where  the  citation  required  defendant  to 
answer  to  plaintiff  for  S141,  and  the  case  was 
entered  as  a  suit  for  ^H,  a  demurrer  to  the 
complaint,  as  exceeding  the  $S00  jurisdiction  o< 
the  }\istice,  was  properly  overruled,  though  the 
two  counts  were  not  stated  in  the  alternative. 

3.  Where  the  county  clerk  neglected  to  affix 
his  seal  to  the  jurat  of  an  application  for  a 
writ  of  certiorari,  the  subsequent  affixing  of 
13te  seal  by  leave  of  court  cuied  the  defect. 

4.  Defendant's  application  for  a  writ  of  cer< 
tiorari  stated  that  m  September  plaintiff  sold 
T.  a  barrel  of  wliisky  on  account,  and  that  it 
was  delivered  to  him  October  20tb,  and  that  oa 
October  11th  T.  conveyed  his  entire  stock  of 
liquors  to  defendant,  but  remained  in  posses- 
sion for  several  weeks  thereafter,  and  that  on 
December  20,  1898,  defendant  shipped  the  en- 
tire stock,  and  that  witnesses  testified  that  it 
was  probable  that  the  barrel  of  whisky  sold  to 
T.  was  included  in  the  shipment.  There  was 
no  evidence  of  fraud,  or  of  defendant's  assump- 
tion of  the  debt,  or  that  the  contract  of  ssK 
to  T.  had  been  rescinded.  Judgment  was  ren- 
dered in  the  justice  court  for  plaintiff.  BM, 
that  plaintiff  was  not  entitled  to  recover. 

Appeal  from  Anderson  county  court;  George 
W.  Hudson,  Judge. 

Action  by  the  Edgewood  Distilling  Com- 
pany against  the  Houston  Ice  &  Brewing 
Company.  From  a  judgment  of  the  county 
court  on  appeal  from  a  Justice  court  in  favor 
of  plaintiff,  defendant  appeals.    Reversed. 

B.  H.  Gardber,  for  ^pellant  P.  W. 
Brown,  for  api>dlee. 

GARRETT,  a  J.  The  appellee  brought 
suit  In  a  Justice's  court  against  the  appel- 
lant, and  filed  a  statement  or  complaint  con< 
tainlng  two  counts;  The  first  count  was  for 
a  barrel  of  v^islcy  sold  to  Peter  Tighe  for 
the  sum  of  $141.50,  and  the  assumption  of 
the  debt  by  the  appfillant;  and  the  second 
was  for  the  conrersion  by  it  of  a  barrel  of 
whisky  of  the  value  of  $141.60.  The  memo- 
random  on  the  Justice's  docket  was,  "Salt 
upon  complaint  for  $141.50."  The  citation 
from  the  justice's  court  was  to  require  the 
Houston  Ice  &  Brewing  Company  to  answer 
the  suit  of  the  Edgewood  Distilling  Company 
for  the  sum  of  $141.60.  Appellant  demurred 
to  the  jurisdiction  that  the  suit  was  for  more 
than  $200,  but  the  demurrer  was  overruled, 
and  the  apprilee  recovered  judgment  for  the 
sum  of  $150.83.  Appellant  gave  notice  of 
appeal  to  the  county  court  and  in  due  time 
filed  a  bond  payable  to  the  "Edgeworth  Dis. 
tilling  Company,"  and  a  transcript  from  the 
Justice's  docket  together  with  the  papers  In 
the  case,  was  filed  In  the  county  court  and 
the  cause  was  entered  upon  the  docket. 
Having  discovered  the  error  In  the  appeal 
bond,  the  appellant  applied  to  the  county 
Judge  for  a  writ  of  certiorari,  which  was 
granted,  and  this  cause  was  also  entered  up- 
<Mi  the  docket  of  the  county  court.  Appellee 
filed  a  motion  to  require  the  appellant  to 
elect  which  of  said  causes  It  would  prosecute. 
Appellant  filed  a  counter  motion  to  consoli- 
date them.  The  court  overruled  the  motion 
to  consolidate,  and  required  the  appellant  to 
elect,  and,  the  appellant  having  elected  to 
prosecute  the  certiorari,  the  appeal  was  dis* 
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missed.  Thereupon  the  appellee  moved  to 
dismiss  the  certiorari,  and  was  sustained. 
Appellant  filed  a  motion  to  reinstate  the  case, 
which  belnc  overruled,  this  appeal  has  been 
prosecuted. 

If  for  no  other  reason,  since  the  appeal 
bond  was  payable  to  the  "Edgeworth  Dis- 
tilling Company,"  and  not  the  "Edgewood 
Distilling  Company,"  it  was  not  suflaclent  to 
confer  jurisdiction  of  the  case  upon  the  coun- 
ty court,  and  it  would  not  be  proper  to  con- 
solidate the  case  with  the  one  brought  up  by 
certiorari.  "Edgeworth"  and  "Edgewood" 
are  not  idem  sonans.  While  the  complaint 
filed  in  the  justice's  court  does  not  state  the 
counts  In  the  altemative,  yet  the  entry  on 
the  docket  and  the  citation  show  that  suit 
was  only  for  $141.50,  and  was  within  the  Ju- 
risdiction of  the  justice's  court. 

The  derlt  of  the  county  court  before  whom 
the  application  for  certiorari  was  sworn  to 
did  not  affix  the  seal  of  the  court  to  the  Jurat, 
and  this  was  made  one  of  the  grounds  of  the 
motion  to  dismiss  the  certiorari.  To  cure 
this  objection,  the  appellant  obtained  leave 
of  the  court  for  the  clerk  then  to  afflx  the 
seal,  and  it  was  done.  This  obviated  the  ob- 
jection. 

The  remaining  ground  of  the  motion  was 
that  the  facts  alleged  in  the  application  for 
the  writ  failed  to  show  that  Injustice  had 
been  done  to  the  applicant,  and  that  such  in- 
justice was  not  caused  by  its  inexcusable 
neglect  Briefly  stated,  the  facts  as  they  ap- 
pear in  the  petition  for  certiorari  are  that 
Peter  Tighe,  who  was  engaged  in  the  saloon 
business  in  Palestine,  some  time  during  the 
month  of  September,  1896,  ordered  from  the 
appellee  one  barrel  of  whislcy,  worth  $141.60. 
The  whisky  was  shipped  to  Tighe  at  Pales- 
tine, and  charged  to  him  on  account,  to  be 
paid  for  1b  four  months.  The  money  was 
never  paid.  On  October  11,  1898,  Tighe  con- 
veyed his  entire  wholesale  and  retail  beer 
bnslneBs.  consisting  of  his  entire  stock  of 
whisky,  liquors,  cigars,  and  beer,  etc.,  to  the 
appellant  in  consideration  of  his  indebted- 
ness to  the  appellant  and  the  assumption  by 
appellant  of  his  Indebtedness  to  four  firms, 
the  Edgewood  Distilling  Company  not  being 
included  In  the  number.  Tighe  remained  in 
possession  of  the  saloon  for  some  weeks  aft- 
er the  date  of  the  bill  of  sale,  and  then  turn- 
ed the  same  over  to  the  appellant  The  bar- 
rel of  whisky  sold  by  appellee  to  Tighe  reach- 
ed Palestine  on  October  16,  1898,  and  was 
delivered  to  him  on  October  20,  1898.  On 
Deceml>er  20,  180S,  appellant  shipped  to  It- 
«elf  at  Temple,  Tex.,  some  whisky,  and  one 
of  the  witnesses  testified  that  it  was  proba- 
*)le  that  the  barrel  of  whisky  bought  by 
Tighe  of  the  Edgewood  Distilling  Company 
was  included  in  the  shipment.  There  was  no 
charge  or  evidence  of  fraud  in  the  purchase 
of  the  whisky  from  the  distilling  company, 
and  from  the  facts  developed  on  the  trial  in 
the  justice's  court  as  set  out  in  the  petition 
for  certiorari,  the  title  to  it  was  la  Tighe, 


and  whether  or  not  It  passed  to  the  appellant 
by  the  bill  of  sale  does  not  matter,  so  far  as 
the  right  of  the  i^tpellee  to  recover  is  con- 
cerned. It  should  have  shown  either  that 
the  appellant  assumed  the  debt  er  tliat  the 
contract  of  sale  bad  been  rescinded,  and  the 
title  was  in  It  and  not  In  Tighe  or  the  ap- 
pellant Because  the  evidence  failed  to  show 
the  right  of  the  appellee  to  recover,  the  court 
erred  in  dismissing  the  certiorari.  The  Judg- 
ment of  the  court  below  is  reversed,  and  the 
cause  will  be  remanded  for  trial  on  tbe  mer- 
its.   Reversed  and  remanded. 


SOUTHWESTERN  TELEGRAPH  *  TELE- 
PHONE CO.  V.  TAYLOR. 
(Court  of  Civil  Appeals  of  Texas.    April  20. 
1901.) 

TBLBPHONSS— AOENTS-DBLAT    IN    DEUVERT 
OF    MESSAQES— LIABILITY— AC- 
TION—EVIDENCE. 

1.  Defendant  operated  a  long-distance  tele- 
phone from  H.  to  W.,  where  It  connected  with 
another  line  running  to  A.  The  two  lines  i-m- 
ployed  a  common  agent  at  W.,  whose  duty  it 
was  to  answer  calls  of  the  operator  at  A.,  and 
to  connect  the  wiree  of  the  two  lines.  Though 
defendant  did  not  contribute  to  the  compensa- 
tion of  the  operator  at  A.,  he  was  the  only 
person  there  who  received  and  transmitted  mes- 
sages from  that  place  over  defendant's  linesi  to 
H.  Defendant  and  the  owners  of  such  other 
line  held  themselves  out  as  willing  to  transmit 
such  through  messages,  and  the  fees  therefor 
were  divided  between  them.  About  10  o'clock 
p.  m.  June  6th,  plaintiff's  brother  called  at  the 
office  in  A.,  and  communicated  to  the  operator 
there  that  his  father  was  seriously  ill,  and 
wished  to  communicate  with  plaintiff  at  H.  be- 
fore he  died.  Repeated  efforts  were  made  ti> 
communicate  with  tbe  agent  at  W.,  and  from 
him  to  plaintiff  at  H.,  but  without  success  un- 
til 7:30  the  following  morning.  By  reason  of 
such  delay,  plaintiff  was  prevented  from  being 
with  his  father  until  the  latter  became  unable  to 
converse.  Btld,  that  defendant  was  chargeable 
with  knowledge  of  the  import  of  the  message  to 
plaintiff,  so  as  to  render  it  liable  for  damages 
resulting  to  plaintiff  from  such  delay. 

2.  Where  plaintiff  received  at  7:30  a.  m.  a 
telephone  message  that  his  father  was  dying  at 
a  town  35  miles  distant,  and  went  on  the  first 
passenger  train  at  1:30,  and  reached  his  fa- 
ther's bedside  at  6,  and  could  have  gone  by 
wagon  and  have  reached  his  bedside  at  2  p. 
m.,  but  did  not  because  of  the  delicate  health 
of  his  wife,  who  was  to  accompany  him,  and 
there  was  a  freight  train  leaving  at  8:45  in 
the  morning,  of  which  he  was  ignorant,  a  find- 
ing that  plaintiff  w;xs  not  guilty  of  contributory 
ncKliRence  in  choosing  the  ronte  selected,  so 
as  to  bar  recoverj'  'or  defendant's  negligent  de- 
lay in  delivering  tbe  message,  would  not  lie 
disturbed. 

Appeal  from  district  court  Clay  county; 
A.  U.  Carrigan,  Judge. 

Action  by  R.  B.  Taylor  against  the  South- 
western Telegraph  &  Telephone  Company  for 
damages  resulting  from  the  negligent  delay 
of  defendant's  servant  In  notifying  plaintiff 
that  he  was  wanted  at  defendant's  telephone 
to  receive  a  message  relating  to  tbe  serious 
illness  of  bis  father.  From  a  Judgment  in 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 
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McLaarln  ft  Wozen  craft.  R.  Cobb,  and 
tieo.  E.  Miller,  for  appellant  Allen  ft  Want- 
land  and  H.  A.  Allen,  for  appellee. 

CONNER,  O.  J.  Appellee  brought  tlila  suit 
against  appellant  In  the  district  court  of 
Clay  county  to  recover  damages  alleged  to 
have  been  sustained  by  appellee  because  of 
mental  snffering  caused  blm  by  the  negli- 
gent delay  of  appellant's  servants  In  notify- 
ing appellee  that  be  was  wanted  at  appel- 
lant's telephone  to  receive  a  communication 
relating  to  the  serious  Ulness  of  his  father. 
Appellee's  contention  was  that  on  account  of 
the  negligence  of  appellant  he  was  deprived 
of  the  pleasure  and  consolation  of  being 
with,  of  seeing  and  talking  to  bis  father, 
and  having  his  father  tallt  to  blm,  during 
the  last  10  or  12  hours  of  bis  father's  con- 
sciousness, and  was  thereby  greatly  grieved 
and  distressed  in  mind.  The  petition  alleged 
"that  appellee  resided  at  Henrietta,  Clay 
county,  Texas;  that  appellant  on  June  6, 
1900,  owned  and  operated  a  long-distance 
telephone  line  from  Henrietta  to  Wichita 
Falls;  that  appellant's  line  connected  at  the 
said  town  of  Wichita  Falls  with  what  Is 
known  as  tbe  Carver  ft  Wilson  Telephone 
Line;  that  tbe  said  Carver  &  Wilson  Tele- 
phone Line  Is  a  long-distance  telephone  line 
running  from  said  town  of  Wichita  Falls  to 
the  town  of  Archer;  that  appellant  was  en- 
gaged In  furnishing  telephone  communica- 
tion between  tbe  said  city  of  Henrietta  and 
said  town  of  Archer  by  ttie  way  of  Wichita 
Falls  over  its  [appellant's]  said  line  and  its 
said  connection,  and  then  and  there  so  held 
itself  out  to  tbe  public  to  place  persons  while 
at  Archer  In  communication  with  persons  at 
said  city  of  Henrietta,  for  hire,  and  by  means 
of  Its  said  telephone  line  and  its  said  con- 
nection; that  on  June  6,  1900,  appellee's  fa- 
ther, who  resided  at  Archer,  was  then  and 
there  dangerously  sick,  and  this  fact  was 
known  to  appellant  and  its  employte;  that 
appellant  kept  a  night  office  at  Henrietta 
and  Wichita  Falls,  and  an  agent  at  each 
place  for  nlgbt  work;  that  on  tbe  night  of 
June  6,  1900,  and  about  10  o'clock,  appellee's 
father  became  worse,  and  T.  B.  Taylor,  ap- 
pellee's brother,  went  Immediately  to  an  of- 
fice used  and  kept  In  connection  with  the 
said  Carver  &  Wilson  Telephone  Line  (one 
John  Young  being  the  agent  In  charge),  and 
informed  Young  that  appellee's  father  was  in 
a  dying  condition  and  wished  to  see  and  con- 
verse with  plaintiff,  and  then  and  there  re- 
quested said  Young  to  put  him  in  communl. 
cation  with  plaintiff  at  Henrietta  over  said 
defendant's  line  and  its  said  connection;  and 
that  Young  was  appellant's  agent  In  the 
service  requested,  and  as  such  undertook  to 
put  said  T.  B.  Taylor  in  communication  over 
said  telephone  lines  with  plaintiff,  who  was 
at  Henrietta;  that  from  10  p.  m.  June  6th 
until  4  a.  m.  on  June  7th  Young  tried  to  call 
up  appellant's  night  agent  at  Wichita  Falls, 
but  said  agent  failed  and  refused  to  respond. 


and  appellee  was  not  reached,  although  he 
was  at  home  In  Henrietta,  and  had  in  his 
house  a  telephone  connecting  with  appel- 
lant's system;  that  the  failure  and  refusal  of 
appellant's  agent  at  Wichita  Falls  to  respond 
to  said  Young,  and  the  failure  of  appellant, 
from  whatever  cause,  to  fumisb  the  tele- 
phonic communication  requested,  which  caus- 
es are  unknown  to  plahitiff,  constituted  neg- 
ligence of  appellant  and  Its  said  agent  at 
Wichita  Falls;  that  tbe  communication  did 
finally  occur  about  8  a.  m.  June  7, 1900,  with 
appellee's  said  brother,  and  appellee  then 
learned  that  his  father  was  In  a  dying  condi- 
tion, and  was  very  desirous  of  seeing  and 
talking  with  plaintiff  before  his  death;  that 
on  same  day,  about  1  p.  m.,  appellee  left  by 
train  for  Wichita  Falls,  and  thence  by  rail 
to  Holiday,  and  thence  by  private  convey- 
ance (a  buggy)  to  Archer,  and  reached  his 
father  about  6  p.  m.  June  7,  1900,  at  which 
time  he  found  his  father  unable  to  converse 
with  him;  that,  had  any  of  the  calls  made 
during  the  night  of  June  6th  over  appellant's 
line  and  its  said  connection  by  said  Young 
been  repeated  and  made  by  the  said  night 
agent  of  defendant  at  Wichita  Falls  to  Hen- 
rietta, plaintiff  would  have  been  quickly  put 
In  communication,  over  defendant's  said  long- 
distance line  and  Its  said  connections,  wltb 
his  brother,  T.  B.  Taylor,  at  Archer;  that  he 
would  have  learned  of  his  fatheif  s  dangerous 
condition,  and  plaintiff  could  and  would  have 
gone  Immediately  to  the  said  town  of  Archer, 
and  to  the  bedside  of  his  said  father,  and 
could  and  would  have  reached  there  long 
before  bis  father  became  unconscious,  and 
while  his  said  father  was  still  able  to  recog- 
nize plaintiff  and  converse  with  him,  and 
could  and  would  have  reached  tbe  bedside 
of  bis  father  ten  or  twelve  honrs  earlier  than 
be  did  reach  there;  that  plaintiff's  father 
was  conscious  and  rational,  able  and  anxious 
to  see  plaintiff,  and  to  talk  to  and  with  him, 
for  about  10  hours  after  the  time  plaintiff 
c-ould  and  would  have  reached  his  said  fa- 
ther had  defendant  and  Its  said  agent  at 
Wichita  Fails  not  been  negligent  in  tbe  par- 
ticulars hereinbefore  charged,  in  failing  and 
refusing  to  answer  to  the  calling  of  said 
Young,  and  in  falling  to  put  plaintiff's  broth- 
er In  communication  with  him;  that  plaintiff 
and  bis  father  were  bound  to  each  other  by 
strong  ties  of  parental  and  filial  love,  and 
were  tenderly  affectionate  towards  each  oth- 
er." The  prayer  was  for  $1,800  damages  for 
being  deprived  of  tbe  consolation  of  seeing 
and  conversing  with  bis  father  while  he  was 
still  conscious.  Api>ellant  answered  by  a 
general  and  several  special  exceptions,  a  gen- 
eral denial,  a  plea  of  contributory  negligence, 
and  a  special  answer  under  oath  denying 
that  defendant  separately  or  In  conjunction 
with  any  other  party,  as  partner  or  other- 
wise, owned,  controlled,  or  operated  the  tel- 
ephone between  Archer  and  Wichita  Falls, 
or  pretended  to  do  so,  or  that  defendant  had 
any  agent  for  any  purpose  at  Aicfaer,  in  th« 
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persoD  of  Joba  Young  or  any  one  else,  or 
that  defendant  bad  may  agent  at  Wichita 
Falls  authorized  to  receive  calls  from  Archer 
orer  the  Carver  &  Wilson  Line.  The  trial 
resulted  in  a  judgment  for  appellee  in  the 
sum  of  $1,000,  from  which  this  appeal  has 
been  prosecuted. 

The  facts  are  substantially  as  alleged  in 
appellee's  petition,  tbe  principal  questions 
presented  by  the  assignments  of  error  t)eing: 
First  whether  the  evidence  supports  the 
flnding  that  J.  T.  Toung,  the  agent  of  the 
Wilson  &  Carver  Telephone  Line  between 
Arcber  City  and  Wichita  Falls,  was  the 
agent  of  the  appellant  company;  and,  sec- 
ond, whether  tbe  evidence  is  suffleient  to  sus- 
tain tbe  flnding  that  appellee  was  not  guilty 
of  contributory  negligence,  as  alleged. 

As  related  to  tbe  rights  of  the  parties  In 
dtis  suit  we  have  had  no  diOicuIty  in  the  de- 
termination of  tbe  first  question  stated.  Tbe 
evidence  clearly  shows  that  the  two  tele- 
phone lines  had  a  common  agent  or  operator 
at  Wichita  Falls  for  all  communications  be- 
tween Archer  City  and  Henrietta;  that  it 
was  tbe  duty  of  such  common  agent  to  an- 
swer calls  of  the  operator  at  Arcber  City 
for  persons  in  Henrietta,  and,  by  means  pro- 
vided in  the  common  Wichita  office,  to  con- 
nect tbe  wires  of  tbe  two  lines  so  that  a 
patron  of  the  lines  in  Archer  City  could  com- 
municate over  the  connected  wires  with  the 
desired  person  in  Henrietta.  The  fees  for 
such  service  were  divided  between  the  own- 
ers of  the  two  lines,  who  held  themselves 
out  as  able  and  willing  to  perform  the  office 
or  function  indicated.  Tbe  appellant  com- 
pany had  no  agent  other  than  Young  at  Ar- 
cher City,  and  while  it  had  no  right  to  con- 
trol his  employment  or  retention,  aad  did 
not  contribute  to  his  remuneration,  yet  b« 
was  its  agent  for  all  purposes  of  receiving 
calls  at  Archer  City,  and,  through  tbe  medi- 
um of  tbe  Wichita  operator,  of  procnring 
connection  with  persons  at  points  on  appel- 
lant's line.  In  other  words,  In  appellants 
bnstness,  as  solicited  and  as  actually  con- 
ducted, tbe  Wilson  &  Carver  Line  or  Com- 
pany was  an  instrument  or  agent,  and  J.  T. 
Tomig  was  the  person,  and  tbe  only  person, 
at  Arcber  City,  who  for  appellant  performed 
tbe  services  indicated.  Tbe  fact  that  in  tbe 
adjustment  of  the  mutual  benefits  accruing 
from  such  through  business  the  ownws  of 
the  Wilson  &  Carver  Line  procured  and  paid 
Toung  for  his  services,  and  that  appellant  bad 
no  right  to  discbarge  him,  does  not  relieve 
appellant  from  tbe  responsibtlitiea  fiowlng 
from  ItB  employment  or  acceptance  and  use 
of  Young's  services  in  the  particulars  named. 
Xn  fact,  Toung  was  guilty  of  no  negligence. 
The  fault  was  in  the  failure  of  the  Wicb<ta 
operator,  an  admitted  agent  of  tbe  appel- 
lant, to  respond  to  the  call  In  answer  to 
Young's  repeated  and  long-continued  efforts 
to  have  him  do  so.  It  is,  in  effect,  admitted 
that  the  common  agent  at  Wichita  Falls  was 
neglig^at,  and  that  it  was  by  reason  of  sucb 


negligence  on  his  part  that  api)ellee  did  not 
receive  the  call  to  his  father's  bedside  for 
some  10  or  12  hours  after  he  abonld  and 
would  have  received  it  The  question  of 
Yonng's  agency,  tlierefore,  becomes  material 
only  in  view  of  tbe  information  commtuii- 
ORted  to  him  at  tbe  time  appellee's  brother 
made  tbe  effort  to  reach  blm.  Young  was 
then  informed  of  tiie  serious  condition  of  ap- 
pellee's father,  and  that  tbe  latter  wished  to 
see  and  talk  with  appellee;  and  it  must,  we 
thinii,  be  iield  that  appellant  had  notice,  and 
must  be  held  to  have  had  In  contemplation 
the  result  of  the  negligence  on  the  part  of 
the  agent  at  Wichita  Falls.  See  Smltfa  v. 
Telegraph  Co.,  84  Tex.  358.  19  8.  W.  441.  31 
Am.  8t  Rep.  59;  Railway  Ca  v.  St  John 
(Tex.  Civ.  App.)  35  B.  W.  501. 

Tbe  second  question  has  been  more  difficult 
of  determination,  but  we  have  finally  conclud- 
ed that  we  cannot  disturb  tbe  verdict  and 
judgment  in  appellee's  favor  thereon.  Tbe 
facts  show  tiiat  there  are  two  routes  by 
which  persons  at  Henrietta  may  go  to  Arch- 
er City,— one,  a  dirt  road;  the  other,  partly 
by  rail  and  partly  overland.  The  dirt  road, 
which  wns  fairly  good,  extended  86  milea  In 
a  southwesterly  direction.  The  otAer  was 
by  rail,  in  a  nortbwesteriy  direction,  18 
miles,  to  Wichita  Falls;  thence  by  rail.  In  a 
southwesterly  direction,  30  miles,  to  Holi- 
day; thence  by  wagon  road  in  southeasterly 
direction,  10  miles,  to  Arcber  Olty.  Appellee 
knew  of  his  father's  siclmess,  and  had  been 
Informed  by  bis  brother  over  the  phone  about 
8  p.  m.  June  6th  that  bis  father  was  not  do- 
ing well,  and  it  was  then  arranged  that,  if 
tbe  father  became  worse  during  tbe  night 
appellee  should  be  notified,  In  which  event 
appellee  was  to  Immediately  start  for  Arcber 
City.  Appellee  was  prepared  and  could  and 
would  have  gone  Immediately  by  tbe  dirt 
road,  had  he  received  the  delayed  communi- 
cation during  the  nlgbt  of  June  ech,  and 
would  tboreby  have  been  enabled  to  readi  bis 
father  in  about  six  hours  after  leaving  Hen- 
rietta. Appellee  bad  a  wife  in  delicate 
health,  and  a  boy  some  8  or  4  years  old,  that 
he  desired  to  take  with  him,  although  be 
could  have  left  them  at  home,  pr(verly  cared 
for.  The  days  were  very  warm  at  tbe  time, 
but  the  nights  were  cool.  Tbe  wife  was  un- 
able to  endure  tbe  day  ride  over  the  wagon 
road,  and  hence  when  appellee  received  the 
delayed  message,  about  7  or  7:30  a.  m.  June 
7th,  he  determined  to  take  the  rail  route,  and 
directed  his  brother  to  have  conveyance  at 
Holiday  to  meet  him.  The  first  regular  pas- 
senger train  after  any  of  tbe  hours  herein 
named  was  scheduled  to  leave  Henrietta  for 
Wichita  Falls  at  V30  p.  m.  June  7th.  Ap- 
pellee, wife  and  child,  took  this  train  arriv- 
ing at  Wichita  Falls  about  2  p.  m.  The  train 
to  Holiday  left  about  80  minutes  thereafter, 
and  appellee  arrived  at  the  latter  place  at 
about  3:30  or  4  p.  m.,  and  thence  to  bis 
father's  bedside  about  6  p.  m.  Tbe  father 
recognised  appellee  and  Ida  wife  and  «ihlld. 
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but  was  unable  to  Bp«a^  tp  kbem,  bavlng  lost 
tbe  power  to  coaveree  ^at  about  3  or  4  o'clock 
p.  m.  of  that  day.  Tbere  was  also  a  freight 
train  upon  which  appellee  could  have  gone  as 
far  .18  Wichita  KaUs  that  was  scheduled  to 
leave,  and  In  fact  did  pass,  Henrietta  at  8:46 
a.  m.  June  7th.  Appellee  knew  the  regular 
train  sched'iles,  but  appears  to  not  have 
known  of  this  Qreight  train  ontll  after  it  pass- 
ed. Had  he  taken  this  train,  he  conld  have 
procured  livery  team  at  Wichita  Faljs  and 
driven  the  intervening  25  miles  to  Aroh«r  City 
in  four  hours,  and  In  this  event  would  have 
arrived  at  his  father's  bedside  at  2  p.  m.  Ap- 
pellee was  himself  physically  and  flluanciaUy 
able  to  make  the  journey  overland;  and  the 
principal  reason  why  he  did  not  .d.o  so  was 
that  he  desired  to  be  accompanied  by  his 
wife  and  child,  and  his  wife  was  physically 
unable  during  tbe  beat  of  the  day  to  ^dur/e 
the  long  drive  necessarily  involved.  We  hence 
have  the  question  whether,  under  the  cir- 
cumstances stated,  appellee  was  guilty  of 
«uch  negligence  as  debars  Mm  from  all  right 
of  recovery.  In  the  case  of  Telegraph  Co.  v. 
Bryson  (decided  at  this  term,  not  yet  officially 
Mported)  61  S.  W.  648,  Bryson  had  failed,  In 
answer  to  a  telegram  negligently  delayed,  an- 
nouncing the  serious  sickness  of  a  brother,  to 
take  a  train  that  would  have  enabled  him  to 
reach  the  brotherls  bedside  before  the  latterfs 
death,  for  the  reason  that  he  (Bryson)  desired 
to  retmn  to  his  home,  some  10  miles  'distant 
from  the  railroad  station,  and  there  change 
bis  apparel,  deliver  some  medicines  for  a  sick 
son,  and  to  leave  directions  as  to  the  condnet 
of  his  business,  all  of  which  was  unnecessary. 
In  an  absolute  sense.  For  Bryson  was  able 
to  have  bought  clothing  In  the  town  of  the 
'Station.  He  could  have  written  directions, 
though  perhaps  not  very  satisfactorily,  for 
continoing  his  business,  and  sent  sneh  direc- 
tions, together  with  said  medicine,  by  a  pri- 
vate messenger.  This  court  concluded,  how- 
ever, that  the  evidence  required  tbe  snbnds- 
slon  of  the  issue  of  Bryson's  contributory 
negligence  as  alleged  in  the  answer  of  tbe 
telegraph  company.  The  supreme  'Conrt  re- 
fused a  writ  of  error  tn  the  case,  and  we  feei 
unable  to  distinguish  it  tn  principle  from  tbe 
ease  now  before  us.  The  question  of  negli- 
gence vel  non  is  very  generally  one  of  faet, 
or  at  least  a  mixed  question  of  law  and  fact; 
and  tbe  Instances  are  rare,  if  any,  in  whleh 
courts  have  undertaken  to  declare,  as  matter 
of  law,  that  a  given  act  or  course  of  conduct 
Is  or  is  not  negligence,  unless  tbe  same  was 
contrary  to  some  statutory  duty,  or  so  op- 
posed to  reason  as  that  the  court  can  say, 
.without  hesitation  or  doubt,  that  no  reason- 
ably prudent  person  would  have  been  guilty 
thereof.  Appellant  can  rest  Its  claim  for  ex- 
emption from  the  natural  and  contemplated 
results  of  Its  own  negligence  upon  no  written 
law  requiring  appellee  to  have  undertaken 
the  lonely  and  more  fatiguing  night  ride  from 
.Henrietta  to  Archer  City,  and  leave  behind 
him   those   whose  comforting   ministrations 


could  best  sustain  him  in  bis  trying  hour.  If 
it  be  not  unreasonable  to  delay,  as  Bryson 
did,  to  change  bis  clothing,  etc.,  how  shall  a 
court  say  that  It  Is  negligence  per  se  for  the 
husband  to  provide  himself  with  the  presence 
and  attendance  of  his  wife,  as  appellee  did 
under  the  circumstances  of  this  case?  At 
least,  was  it  not  for  the  Jury  to  say  whether, 
under  all  of  tbe  circumstances,  appellee  act- 
ed with  that  degroe  of  care  and  prudence  that 
would  have  been  exercised  by  a  reasonably 
oareful  and  prudent  person?  We  think  so. 
.Appellee  may  .not  have  acted  as  prudently 
or  as  diligently  as  it  now  seems,  in  the  light 
of  all  the  facts,  he  might  have  done,  but  that 
is  net  the  question.  Appellee  at  the  time  may 
not  have  been  able  to  reason  and  act  as 
discreetly'  as  under  other  circumstances  he 
might  have  dene.  He  then  could  not  know 
that  his  father  would  become  unable  to  speak 
at  the  time  he  did.  He  may  have  magnified 
the  uncertainties,  the  dangers,  or  fatigues  to 
himself  and  teem  of  the  overland  Journey. 
But  hie  filial  feeling  must  have  prompted  the 
best  of  which  he  was  capable,  and  we  surely 
should  not  be  required  to  now  Indulge  In 
great  nicety  of  dlsorlmlnation  In  aid  of  an 
Admitted  wvongdoer.  We  think  this  case  is 
to  be  «llstlDguished  from  the  cases  of  Tele- 
graph Co.  V.  Bitcbfield  (Tex.  Ctv.  App.)  38  S. 
W.  (135,  and  Telegraph  Co.  v.  Garter,  85  Tex. 
580,  .22  S.  W.  8G1,  34  Am.  St  Rep.  826,  and 
oases  of  like  character.  In  our  opinion,  tbe 
case  of  Telegraph  Co.  v.  Bryson  Is  more  near- 
ly in  point.  In  the  Birchfield  Case  tbe  matter 
In  Issue  was  the  right  to  recover  for  being 
derived  of  a  brother's  company  on  a  visit  to 
a  dying  mother.  In  tbe  Carter  Case  a  daugh- 
ter not  named  in  tbe  message  sought  to  re- 
cover because  prevented  from  being  present 
at  her  father's  burial.  No  sucta  issue  is  here 
involved.  Appellee's  wife,  and  bis  desire  tp 
have  her  accompany  him,  here  appear  as 
mere  circumstances  of  appellee's  situation  at 
tbe  time.  All  natural  and  probable  clrcum- 
Btances  of  his  sltoation  must  be  held,  It  seems 
to  us,  to  have  been  comprehended  In  the  no- 
tice givNi  Young.  The  real  question  was,  -did 
appellee,  under  all  tbe  clicumstances  sur- 
rounding him  at  the  time,  act  with  tbe  dili- 
gence and  prudence  of  a  reasonably  prudent 
and  diligent  person?  This  issue  was  fairly 
submitted  to  tbe  Jury,  and  we -feel  that  we 
must  decline  to  disturb  their  verdict,  duly  ap- 
proved by  tbe  trial  court  In .  a4dltlon  to 
which,  we  add  that  there  was  evidence  tend- 
ing to  show  that,  had  appellee  started  acrofs 
the  country  at  the  earliest  practicable  mo- 
ment after  receiving  the  delayed  communica- 
tion, he  conld  not  have  reached  Archer  City 
until  about  2  or  2:30  p.  m.  of  July  7tb.  There 
Is  evidence,  also,  to  the  effect  that  very  soon 
thereafter  (perhaps  as  early  as  8  p.  in.  of  that 
day,  and  certainly  not  later  than  4  p.  m.)  ap- 
pellee's father  became  entirely  unable  to 
talk.  Assuming  that  such  inability  arose  sud- 
denly, and  not  gradually,  appellee  oonld  pes' 
Bibly  have  had  but  a  very  ibort  time,  U  any. 
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during  which  to  hare  heard  his  father's  dying 
communications.  In  any  event,  appellee  must 
have  been  deprived  of  some  6  to  10  hours  of 
time,  opirartunlty,  and  privilege  that  was 
lost  beyond  all  power  of  recall.  Shall  we 
say  that  no  cause  of  action  arises  from  such 
a  deprivation?  We  say  no.  It  amounted  to 
an  absolute  loss  of  a  material  benefit  of  ines- 
timable value,  thus  diflerhig  from  the  cases 
cited,  of  mere  continuance  of  mental  anxiety, 
for  which  no  recovery  was  allowed.  It  Is  In- 
sisted that  no  such  cause  of  action  is  present- 
ed. We  feel  constrained  to  differ  vflth  the 
disting^uished  counsel  for  appellant  in  such 
construction  of  appellee's  petition.  We  think 
it  distinctly  presented.  It  is  also  insisted 
that  this  court  held  otherwise  in  the  case  of 
Telegraph  Co.  v.  Stacy,  41  S.  W.  100.  We 
think  the  case  mentioned  will  not  support 
the  contention.  On  the  contrary,  this  court 
there  said,  "•  •  •  The  bare  fact  that  a 
husband  upon  arrival  at  the  bedside  of  his 
sick  wife  may  find  her  still  conscious  and 
able  to  converse  with  him,  without  reference 
to  the  length  of  time  during  which  and  the 
ability  with  which  she  could  so  converse  with 
him,  would  not  ordinarily  be  a  complete  de- 
fense to  an  action  like  this."  While  not  ap- 
plied In  that  case,  we  think  the  principle 
there  foreshadowed  applicable  here;  and  while 
the  trial  court,  in  his  charge,  adopted  the 
theory  that,  if  appellee  arrived  at  his  father's 
bedside  at  any  time  before  he  lost  the  power 
of  speech,  appellee  conld  not  recover,  we 
nevertheless  believe  the  undisputed  facts 
show  that  appellee,  in  any  event,  was  en- 
titled to  recover;  and  on  this  ground,  also, 
we  decline  to  disturb  the  verdict  and  Judg- 
ment 

Other  questions,  not  involving  the  merits, 
have  been  raised;  but,  within  reasonable  lim- 
its, we  are  unable  to  separately  meet  all  the 
prepositions  asserted  In  the  very  able  brief 
and  'argument  in  behalf  of  appellee,  and, 
feeling  unable  to  set  aside  the  verdict  be- 
canse  of  excess,  we  therefore  conclude  by 
saying  that  other  assignments  have  been 
carefully  considered,  but  we  And  no  reversible 
error  therein.    The  judgment  Is  afBnned. 


PHILLIPS  et  nx.   v.  TEXAS   LOAN 

AGENOr.i 

(Court  of  Civil  Appeals  of  Texas.    Jane  6, 

1901.) 

APPEAL-REVIEW— HARMLESS    BRROR-HOHB- 
STEAD. 

1.  Assignments  of  en-or  complaining  of  fail- 
nre  to  sustain  exceptions  to  sapplemeatal  peti- 
tion cannot  be  considered,  where  it  does  not 
appear  that  they  were  ever  presented  to  the 
trial  court. 

2.  Where,  on  the  undisputed  facts,  defendant 
could  not  nave  possibly  recovered,  no  injury 
was  done  by  failure  to  allow  him  to  open  and 
close. 

8.  Where  the  record  shows  no  objection  made 
•r  exception  taken  to  introduction  in  evidence 
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of  assignments  of  error  complained  of,  refiisal 
to  grant  new  trial  because  of  error  in  admit- 
ting such  evidence  cannot  be  reviewed. 

4.  Defendant  was  the  owner  of  certain  land 
divided  by  an  alley.  On  one  portion  of  the 
property  his  house  was  bnilt.  Desiring  to  bor- 
row money,  he  asked  for  a  loan  on  a  portion  of 
the  lot  separated  from  his  homestead  by  the 
alley.  He  represented  to  the  lender  before  the 
money  was  loaned  that  such  property  was  not 
his  homestead,  nor.  claimed  nor  occupied  as 
such.  At  the  time  the  borrower  occasionally 
bad  wood  piled  on  the  lot,  and  now  and  tb«a 
his  horse  and  cow  grazed  there,  and  Us  car- 
pets were  occasionally  cleaned  thereon.  Tke 
evidence  was  conflicting  as  to  whether  the  al- 
ley separating  it  from  the  residence  was  fenced 
on  iMth  sides.  Held,  that  defendant  could  not 
hold  such  land  as  a  homestead  aa  against 
plaintiff. 

Error  from  district  court,  Dallas  county; 
J.  J.  Eckford,  Judge. 

Action  by  the  Texas  Loan  Agency  against 
3.  S.  Phillips  and  wife.  Judgment  tor  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

D.  H.  Morrow  and  A.  B.  Flrmin,  for  plain- 
tiffs In  error.  Frost,  Neblett  &  Blandlng, 
for  defendant  In  error. 

NEILL,  J.  This  suit  was  brought  by  de- 
fendant in  error  against  plaintiffs  In  error. 
In  the  ordinary  form  of  an  action  of  trespass 
to  try  title,  to  recover  a  parcel  of  land  lying 
and  situated  in  the  city  of  Dallas,  and  Dallas 
county,  Tex.,  and  being  part  of  block  B  of 
Thomas  Field's  subdivision  of  the  Rosa  home- 
stead, l>eglnning  86  feet  from  the  north  cor- 
ner of  Hoard  and  Orange  streets;  thence 
with  the  northeast  line  of  Orange  street  12S 
feet  to  the  intersection  of  Collin  street  with 
Orange  street;  thence  along  the  aontheast 
line  of  Collin  street  100  feet  to  an  alley; 
thence  southeast  along  said  alley  129  feet  to 
a  stake;  thence  southwest  parallel  with 
Hoard  street  100  feet  to  the  beginning;  being 
100x129  feet,— and  the  rents  and  profits  is- 
suing from  said  land,  alleged  to  be  9500  per 
annum.  Plaintiffs  in  error  (defendants  be- 
low) answered  by  a  plea  of  not  guilty,  and 
specially  that  the  land  in  ccmtroversy  is  and 
was  their  homestead  at  the  time  the  deed 
Of  trust  under  which  defendant  In  error 
claims  title  thereto  was  executed  by  them. 
By  a  supplemental  petition,  defendant  in  er- 
ror denied  that  the  land  was  the  homestead 
of  plaintiffs  in  error,  and  by  special  plea,  in 
which  facts  were  averred  which  are  incorpo- 
rated in  our  conclusions  of  fact,  pleaded  that 
they  were  estopped  from  asserting  the  home- 
stead claim  to  the  premises.  The  case  was 
tried  l>efore  a  jury,  and  the  trial  resulted  In 
a  verdict  and  Judgment  in  favor  of  defend- 
ant in  error,  from  which  Judgment  this  writ 
Is  prosecuted. 

Conclusions  of  Fact 

On  March  28,  1SS9,  plaintiffs  In  error,  who 
were  husband  and  wife,  owned,  and  had 
owned  since  the  31st  day  of  March,  1887,  the 
parcel  of  land  Indicated  by  the  following 
diagram: 
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COLLIN 


Wl>*  t»ac«. 


too  /'feet./ 


STBEET. 
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uo 


S 
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s, 


100  feet 


X 


10  ft. 


ICO  ft. 


Fence. 


IS  ft. 


— Wblcb  ig  situated  In  tbe  city  of  Dallas, 
Tex.,  and  Is  a  part  of  block  B  of  Thomas 
Field's  subdivision  of  the  Ross  homestead, 
beginning  at  the  south  comer  of  said  block 
B;  thence  northwestwardly  with  the  north- 
east line  of  Orange  street  215  feet  to  tbe 
southeast  comer  of  Collin  street,  the  west 
comer  of  said  block  B;  thence  northeast- 
wardly with  the  said  line  of  Collin  street  200 
feet  to  the  south  side  of  an  alley;  thence 
southeastwardly  at  right  angles  to  said  Col- 
lin street  with  the  line  of  said  alley  215  feet 
to  the  northwest  comer  of  Hoard  street; 
thence  southwestwardly  to  tbe  line  of  said 
street  210  feet  to  tbe  place  of  beginning. 
The  description  glren  Is  the  one  contained 
in  tbe  deed  mider  which  they  held.  On  and 
prlw  to  March  28,  1899,  their  dwelling,  In 
which  tbe  family,  consisting  of  themselves 
and  one  child,  lived,  which  was  a  two-story 
bnildlng,  was  situated  on  the  west  90  feet 
of  said  parcel  of  land,  upon  which  was  also 
situated  their  bams,  coal  and  wood  shed, 
and  other  outhouses  appurtenant  to  their 
dwelling,  as  is  indicated  on  tbe  foregoing 
plat  Ever  since  that  time  they  have  con- 
tinned  to  reside  and  occupy  that  part  of  the 
land  npon  which  their  dwelling,  outhouses, 
etc.,  are  situated,  as  their  homestead.  At 
that  time,  and  when  the  loan  for  which  they 
executed  the  deeds  of  trast  hereinafter  de- 
scribed was  negotiated,  tbe  90  feet  upon 
which  they  resided  was  Inclosed  by  a  sub- 
stantial picket  fence,  which  separated  it 
from  tbe  remaining  parts  of  tbe  land,  which 
includes  that  In  controversy,  and  Is  Indicated 
by  dotted  limes.    There  was  then,  and  is,  an 


alley  between  the  part  of  the  land  upon 
which  they  lived  and  that  which  is  sued  for. 
On  the  east  100  feet  of  tbe  block,  which 
does  not  Include  the  10-foot  alley,  which  sepa- 
rates it  from  the  00  feet  upon  which  plaln- 
tiCFs  in  error  have  their  domicile,  there  Is, 
and  was  at  tbe  time  stated,  Another  resident 
building,  wblcb  was  rented  out  by  plaintiffs 
In  error.  Tbe  part  upon  which  this  rented 
bouse  was  situated  fronted  86  feet  on  Orange 
street,  at  which  distance  tbere  was  a  fence 
extending  back  at  right  angles  from  said 
street  100  feet  to  said  alley,  which  fence  sepa- 
rated that  part  of  the  ground  upon  which 
the  rented  bouse  is  situated  from  tbe  prop- 
erty sued  for,  which  lies  between  the  alley 
and  Orange  street,  and  is  bounded  on  the 
north  by  Collin  street  The  evidence  npon 
which  plaintiffs  in  error  base  their  claim  to 
this  property  being  a  part  of  their  homestead 
at  the  time  the  deed  of  trust  under  which 
defendant  in  error  claims  was  executed  is 
that  from  the  time  tbey  built  and  commenced 
to  reside  on  the  90  feet  of  the  ground  up  to 
the  time  of  tbe  trial  of  this  case  their  carpets 
were  occasionally  cleaned  on  It,  the  boys  in 
the  neighborhood  sometimes  played  thereon 
with  their  son,  sometimes  their  cow  was 
milked  on  it,  occasionally  tbey  bad  wood 
plied  tbere,  which  was  cut  or  sawed  and 
thrown  therefrom  into  their  yard,  and  now 
and  then  their  horse  and  cow  grazed  tbere. 
They  claim  that  when  the  deed  of  trust  was 
executed  the  alley  between  it  and  their  resi- 
dence property  was  closed,  and  that  there 
was  only  one  fence  therealong,  which  was 
on  the  side  next  to  their  residence.    There  is 
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evidence,  however,  which  warrants  the  con- 
clusion that  the  alley  was  open  and  had  a 
fence  along  both  sides  at  that  time,  and  we 
find  in  accordance  with  such  evidence.  At 
the  time  the  loan  was  negotiated  and  a  deed 
of  trust  executed  to  secure  It,  there  was  noth- 
ing on  the  land  In  controversy  to  Indicate 
that  It  was  a  part  of  plalntlfCs  In  error's 
homestead,  nor  were  there  any  visible  acta 
of  appropriation  thereof  for  homestead  pur- 
poses. 

On  the  27th  day  of  March,  1889,  plaintiff 
in  error  J.  S.  Phillips  applied  to  defendant 
In  error  for  a  loan  of  $2,200,  and  offered  to 
secure  It  by  a  deed  of  trust  upon  the  prop- 
erty In  controversy.  In  his  application, 
which  was  in  writing  and  sworn  to,  be  stated 
that  the  property  was  not  his  homestead, 
nor  claimed,  used,  occupied,  or  enjoyed  by 
him  as  such,  but  that  other  property  situat- 
ed on  Collin  street  (that  upon  which  his 
residence  Is  situated)  was  occupied  and 
claimed  by  him  only  as  bis  homestead.  And 
on  the  20th  day  of  March,  1889,  he  made, 
signed,  and  acknowledged  a  written  designa- 
tion of  the  90  feet  fronting  on  Collin  street, 
upon  which  his  dwelling  is  situated,  aa  his 
homestead,  which  was  filed  in  the  ofllce  of 
the  county  clerk  of  Dallas  county.  That 
thereafter,  on  March  28,  1889,  defendant  In 
error,  relying  upon  the  truth  of  the  repre- 
sentations made  in  said  application,  and  upon 
said  designation,  to  secure  the  loan  applied 
for  and  the  taterest  thereon,  caused  to  be 
drafted  two  certain  deeds  of  trust,  in  which 
W.  B.  Bright  was  designated  aa  trustee,  up- 
on the  property  In  controversy.  Kacb  of 
these  instmmtents  contains  the  following 
covenant:  "That  the  hereln-deserlbed  prop- 
erty is  not  our  homestead,  nor  claimed,  used, 
or  enjoyed  by  us  as  such,  and  that  we  have 
other  property  which  we  occupy  and  claim 
.as  such,"— and  is  signed  and  acknowledged 
by  both  plaintiffs  in  error;  the  acknowledg- 
ment of  Mrs.  P.  B.  Phillips  being  the  statu- 
tory one  prescribed  for  married  women. 
After  these  Instruments  containing  said  cov- 
enant were  signed  and  acknowledged,  the 
defendant  in  error,  relying  upon  the  state- 
ments made  in  said  covenants,  as  well  as  on 
the  statements  made  In  the  application  for 
loan  and  said  designation  of  homestead,  and 
having  no  notice  of  any  fact  which  wouM 
cause  one  of  ordinary  prudence  to  believe 
the  property  was  a  homestead,  loaned  the 
plaintiffs  In  error  the  sum  of  money  applied 
for,  for  which  they  executed  their  bonds  and 
notes,  and  delivered  to  defendant  in  error 
the  deeds  of  trust,  containing  said  covenants, 
securing  them.  The  trustee,  W.  B.  Bright, 
having  died,  Ix  M.  Dabney  was  thereafter 
duly  appointed  substitute  trustee;  snd  the 
bonds  and  notes  having,  according  to  the 
terms  of  the  instruments,  become  due,  and 
being  unpaid,  said  substitute  trustee,  by  vir- 
tue of  the  power  Imposed  upon  him  by  said 
deeds  of  tmst,  on  the  6th  day  of  July,  1897, 
-sold  the  property  in  controversy  to  defendant 


In  error,  and  executed  it  a,  deed  therefor. 
That  plaintiffs  In  error,  at  the  time  and  be- 
fore the  money  was  loaned  them  by  defend- 
ant In  error,  represented  to  the  latter  that  the 
property  In  controversy  was  not  their  home- 
stead, nor  claimed,  used,  or  occupied  by  them 
as  such,  was  shown  by  the  uncontroverted 
testimony,  as  well  as  the  fact  that  defendant 
in  error  .relied  upon  such  representations. 

Conclusions  of  Law. 

1.  Those  asslg^nments  of  error  which  com- 
plain of  the  failure  of  the  court  to  sustain 
the  exceptions  Interposed  by  plaintiffs  in  er- 
ror to  defendant  In  error's  supplemental  pe- 
tition cannot  be  considered,  for  the  reaacm 
that  It  does  not  appear  from  the  record  before 
us  that  such  exceptions,  or  any  of  them,  were 
ever  presented  and  acted  upon  by  the  court 
below. 

2.  As,  under  the  law  applicable  to  the  un- 
disputed facts  of  this  case,  plaintiffs  In  error 
could  not  have  possibly  defeated  defendant 
in  error's  right  to  recover  the  premise*  in  con- 
troversy, no  Injury  was  done  them  by  the 
failure  of  the  trial  court  to  allow  them  to 
open  and  conclude  upon  the  trial.  It  is  un- 
necessary, therefore,  for  us  to  inquire  wheth- 
er the  court  below  erred  in  refusing  to  ac- 
cord such  right  claimed  by  them. 

8.  It  does  not  appear  from  the  statement 
subjoined  to  the  proposition  under  plain- 
tiffs in  error's  seventh  assignment  that  any 
objection  was  made  or  exception  taken  to  the 
introduction  in  evidence  of  the  written  desig- 
nation of  their  homestead  referred  to  In  our 
conclusions  of  fact.  In  the  absence  of  an 
objection  shown  by  a  bill  of  exception  to 
such  testimony,  an  assignment  of  error  com- 
plaining of  the  court's  refusal  to  grant  a 
new  trial  on  account  of  Its  admission  in  evi- 
dence will  not  be  considered. 

4.  For  the  same  reason,  we  cannot  consid- 
er the  eighth  assignment  of  error. 

5.  No  proposition  is  made  in  plaintiffs  in 
error's  brief  under  their  ninth  assignment 
It  cannot  in  itself  be  considered  as  a  propo- 
sition, for  it  asserts  a  number  of  s^arate 
and  distinct  propositions.  It  wiU  therefore 
not  be  considered  at  all. 

6.  The  reasons  we  have  given  for  refusing 
to  consider  the  seventh  and  ninth  assign- 
ments of  error  apirty  with  equal  force  to  the 
tenth  and  eleventh  assignments. 

7.  The  second  and  third  paragraphs  of  the 
court's  charge  are  as  follows:  "(2)  The  on- 
disputed  evidence  shows  that  the  defendants 
represented  to  plaintiff  at  the  time  and  be- 
fore the  money  was  loaned  by  plaintiff  to 
defendants,  secured  by  the  deeds  of  trust  in 
evidence  before  you,  dated  March  28,  1888, 
that  the  property  described  in  platntUTs 
amended  petition  was  not  their  homestead, 
nor  claimed,  used,  or  occupied  by  them  as 
such;  and  the  evidence  further  shows  that 
the  plaintiff  believed  and  r^led  upon  snch 
representations.  Tou  are  therefore  Instruct- 
ed that  by  maklnf  such  representatleaa  the 
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defendants  are  estopped  4iO  set  up  their  claim 
of  homestead  unless  at  the  time  the  aald  loan 
was  made  defendants  were  actually  in  posses- 
sion of  and  occupying  the  sai'l  Innd  described 
In  plaintiff's  amended  petition  as  a  home,  or 
were  using  the  same  in  connection  with 
their  home  for  the  comfort  and  convenience 
of  the  family,  In  an  open  and  notorious  man- 
ner, such  as  to  put  a  reasonably  prudent  per^ 
son  upon  notice  that  it  was  being  used  as'  a 
part  of  the  homestead.  And,  in  this  coimec- 
tlon,  you  are  instructed,  if  you  find  and  be- 
lieve from  a  prqwnderance  of  the  evidence 
that  defendants  at  the  time  the  loan  was 
made  w»e  occupying  or  using  said  land  as 
hereinbefore  In  this  paragraph  of  the  charge 
explained,  yon  will  find  for  defendants 
against  plaintiff  for  the  land;  but,  U  yon 
fall  so  to  find,  you  will  And  for  plaintiff 
against  defendants  for  the  land  described  In 
plaintiETs  amended  petition.  (S)  If  you  find 
and  believe  from  the  evidence  that  at  the 
time  defendants  procured  the  loan  of  money 
from  plaintiff,  seciu'ed  by  the  deeds  of  trust 
In  evidence  before  you,  dated  March  28,  1888, 
the  use  or  occupancy  of  defendants  of  the 
land  described  In  plaintiff's  amended  petiticm 
was  not  inconsistent  with  the  representa- 
tions made  by  defendants  to  plaintiff  to  pro- 
cure said  loan,  yon  will  find  for  i^alntlff 
against  defendants  for  said  land  described 
in  plaintiff's  amended  petition."  In  our  opin- 
ion, these  psiragraphs  are  fully  authorized  by 
the  record,  and  correctly  state  the  law  ap- 
plicable to  the  evidence  developed  upon  the 
trial  of  this  case,  and  are  not  obnoxious  to 
any  of  the  objections  urged  In  the  assign- 
ments of  error.  White  v.  Dabney  (Tex.  Civ. 
App.)  46  S.  W.  663;  Harmsen  v.  Wesche 
(Tex.  Civ.  App.)  32  8.  W.  192;  Howell  v. 
Stephenson  (Tex.  Civ.  App.)  36  3.  W.  302; 
SchwnrtSB  ▼.  Bank,  67  Tex.  218,  2  S.  W.  865; 
Speer,  Married  Women,  130,  and  authorities 
cited  In  note  11.  There  is  no  error  assigned 
which  authorizes  the  reversal  of  tiie  judg- 
ment In  this  case,  and  It  Is  therefore  afiHrmed. 


BRANCH  et  al.  v.  WILKEN8  et  •!.> 

<Conrt  of  Civil  Appeals  of  Texas.    May  20, 

1901.) 

MORTOAOES— PORECLOSURES-JORISDICTION- 
PAHTIES— SUIT  TO  TRY  TITLE— EVIDENCE— 
—ADMISSIBILITY— PLH:ADINOS—StyFFXCIBNCy. 

1.  Where  a  note  is  payable  in  a  certain  coun- 
ty, the  courts  of  sncli  county  have  jarisdiction 
of  the  necessary  parties  defendant  in  an  ac- 
tion on  the  note  and  to  foreclose  a  mortgage  se- 
curiag  it,  though  they  reside  in  other  counties. 

2.  A  suit  on  certain  notes,  and  to  foreclose 
a  trust  deed  by  which  they  are  secured.  Is  not 
a  suit  to  try  title  to  the  land,  required  to  be 
brought  in  the  county  in  which  the  land  is 
situated,  though  a  defendant  asserts  a  title 
superior  or  junior  to  the  trust  deed. 

3.  Au  adverse  claimant  of  a  superior  inde- 
pendent title  to  mortgaeed  property  cannot  be 
made  a  party  to  a  foreclosure  suit  for  the  pur> 
pose  of  trying  his  title  to  the  land. 


'  B«li«annc  dtntM, 


4.  Where  there  is  no  attempt,  in  a  sait  t* 
foreclose  a  trust  deed,  to  effect  the  superior  ti- 
tle claimed  by  a  certain  defendant,  the  latter 
cannot  interpose  the  issue  of  a  superior  title 
adverse  to  the  mortgage. 

&.  AVhere  a  wife  is  a  part?  to  a  suit  to  fore- 
close a  mortgage  given  by  the  husband,  and 
no  foreclosure  of  any  superior  title  of  the  wife 
is  aslied  by  the  plaintiff,  a  deed  from  the  hus- 
band to  the  wife,  subsequent  to  the  mortgage, 
bat  merely  declaring  that  the  property  was  the 
separate  property  of  the  wife,  is  inadmissible. 

6.  Where  a  wife  is  a  party  to  a  suit  to  fore- 
close a  mortgage  given  oy  her  husband,  but  a 
superior  prior  adverse  title  to  the  land  claimed 
by  her  is  not  attaclied,  it  is  error  to  award  a 
writ  of  possession  against  her. 

7.  A  wife  claiming  a  superior  adverse  title 
to  land  mortgaged  by  her  husband  alone  cannot 
urge,  in  an  action  to  foreclose  the  mortgage, 
that  a  subsequent  mortgage  by  the  husband 
and  wife  on  other  properl7  was  a  substitute 
therefor,  since,  if  she  lias  title  to  the  land,  it 
will  not  be  affected  by  the  decree,  and  tf  she 
has  no  title  she  cannot  complain. 

8.  Where  a  mortgagor  executes  a  note  and 
mortgage  to  Ia  under  the  agreement  that  the 
latter  is  to  indorse  the  note  and  mortgage  to 
procure  the  loan,  and  L.  does  so,  but  retains 
the  proceeds,  and  the  holder  of  the  note  brings 
action  against  the  mortgagor  and  L.,  and  the 
mortgagor  pleads  failure  of  consideration,  but 
also  alleges  the  retention  of  the  proceeds  of 
the  loan,  the  pleadings  authorise  judgment  in 
favor  of  the  mortgagor  against  L.  for  the  sum 
so  retained. 

9.  Where  a  judgment  creditor  accepts  a  note 
from  his  debtor  secured  by  trust  deed  executed 
by  the  debtor  and  his  wife,  and  the  judgment  is 
assigned  to  the  wife  to  secure  her  on  the  note, 
the  acceptance  of  such  additional  security  de- 
vests all  interest  of  the  judgment  creditor  in 
the  judgment. 

Error  from  district  corart,  Galveston  coun- 
ty;   E.  D.  Gavin,  Judge. 

Suit  by  Henry  Wilkens  against  Wharton 
Branch  and  others  on  a  note  and  to  foreclose 
trust  deeds.  From  a  decree  In  favor  of  the 
plaintiffs,  defendants  Branch  bring  error. 
Modified  and  affirmed. 

5.  W.  Jones,  for  plaintiff  in  error  Wharton 
Branch.  B.  T.  Branch,  for  plaintiff  In  error 
Lula  M.  Branch.  6.  E.  Mann,  for  defend- 
ants in  error  Wilkens  and  SonnenthelL  John 
W.  Campbell,  for  defendant  in  error  League. 
Stevens  &  Marshall,  for  defendant  la  error 
John  H.  Traylor. 

GARRETT,  C.  J.  On  the  18th  day  of  May, 
1895,  Wharton  Branch,  being  in  need  of 
money,  approached  J.  C.  League  for  the  pmr- 
pose  of  borrowing  from  falm  the  sum  of  |2,- 
100.  Being  Informed  by  League  that  he 
(T.ieague)  had  no  money  on  hand,  but  could 
get  it  for  him,  Branch  executed  a  note  for 
the  sum  named,  bearing  8  per  cent  per  an- 
num interest,  with  the  10  per  cent,  attorney's 
fee  provision  In  case  of  suit,  and  payable  to 
J.  C.  League  or  order  one  year  after  date. 
The  note  was  delivered  to  League  with  the 
understanding  that  League  should  negotiate 
the  note  to  some  other  person  and  become 
indorser  thereon.  For  the  purpose  of  secur- 
ing League  against  loss.  Branch  executed  a 
deed  of  trust  upon  certain  real  estate  sit- 
uated in  Liberty  county.  In  this  deed  of 
trust  J.  W.  Campbell  was  made  trustee,  with 
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power  of  sale  In  case  of  defanit  The  note 
Btiplated  that  it  was  payable  In  Galveston 
county.  Prior  to  the  execution  of  the  deed 
of  trust  above  named,  League  discovered 
that  one  Traylor  bad  recovered  a  judgment 
against  Branch  In  Dallas  county  for  about 
$1,300,  and  for  the  purpose  of  protecting  him- 
self against  any  lien  which,  by  reason  of 
such  Judgment,  might  attach  to  the  land  cov- 
ered by  the  deed  of  trust,  Induced  Branch 
to  consent  that  he  might  retain  $1,3G0  of 
the  sum  borrowed  for  the  purpose  of  meet- 
ing the  Judgment  In  question  when  the  ne- 
cessity for  Its  payment  arose.  In  fact,  the 
money  was  partly  borrowed  to  meet  the 
Traylor  judgment  in  case  It  should  be  af- 
firmed by  the  appellate  court  In  which  the 
cause  was  then  pending.  In  pursuance  of 
this  arrangement,  League  sold  the  note  to 
one  Henry  Wilkens,  and  became  liable  as  in- 
dorser  by  reason  of  the  transfer.  He  then 
turned  over  to  Branch  $750,  retaining  $1,350 
for  the  purpose  above  Indicated.  The  land 
covered  by  the  deed  of  trust  executed  to 
secure  the  payment  of  the  $2,100  note  was 
C22  acres  of  the  George  Orr  grant,  and  2,019 
acres  of  the  Mincha  grant,  all  situated  in 
Liberty  county,  Tex.  Subsequent  to  the  exe- 
cution of  the  $2,100  note  and  deed  of  trust, 
John  H.  Traylor  secured  in  the  apx)ellate 
court  an  affirmance  of  his  judgment  against 
Branch,  the  amount  being  reduced  to  $1,251. 
An  abstract  of  this  judgment  was  placed  of 
record  in  Liberty  county,  and  attached  as  a 
Hen  to  all  the  lands  of  Wharton  Branch  in 
that  county.  An  execution  being  placed  In 
the  hands  of  the  sheriff  of  that  county  for 
the  purpose  of  enforcing  the  judgment,  Mrs. 
Lula  M.  Branch,  wife  of  Wharton  Branch, 
secured  an  injunction  against  its  levy  and  a 
sale  thereunder,  on  allegations  that  the  lands 
were  the  separate  property  of  herself.  In 
compromise  of  this  suit,  Wharton  Branch 
executed  and  delivered  to  Traylor  two  notes, 
due  In  one  and  two  years,  each  for  the  sum 
of  $708.88,  bearing  Interest  at  9  per  cent, 
per  annum,  and  stipulating  for  10  per  cent, 
attorney's  fees  in  case  of  suit.  To  secure 
the  payment  ot  these  notes,  Mrs.  Lula  M. 
Branch,  wife  of  Wharton  Branch,  executed 
to  G.  W.  Davis,  as  trustee,  a  deed  of  trust 
covering  the  land,  to  which  she  asserted  title 
in  her  Injunction  suit.  Under  the  terms  of 
this  compromise,  Traylor  assigned  to  her,  in 
her  separate  right,  his  judgment  against 
Wharton  Branch.  On  June  10,  1898,  Whar- 
ton Branch,  being  desirous  of  securing  an 
extension  of  time  on  the  $2,100  note,  and  of 
borrowing  $750  more,  induced  League  to  se- 
cure the  desired  extension  for  one  year,  and 
to  negotiate  a  note  payable  to  the  order  of 
League  for  $7.iO,  due  one  year  after  date, 
bearing  interest  at  the  rate  of  10  per  cent, 
per  annum,  and  stipulating  for  10  per  cent 
additional  as  attorney's  fees  In  case  of  suit 
To  secure  League  in  the  payment  of  the 
last-named  note,  and  to  further  secure  the 
payment  of  the  $2,100  note,  the  time  of  pay- 


ment of  which  was  extended.  Branch  exe- 
cuted and  delivered  to  J.  W.  Campbdl,  a» 
trustee,  a  deed  of  trust  on  the  undivided  in- 
terest of  Branch  In  the  Santos  Ck>y  grant 
In  Liberty  county.  This  deed  of  trust  also 
conferred  on  the  trustee  the  power  of  sale 
in  case  of  default.  In  pursuance  of  this  ar- 
rangement. League  negotiated  the  note  t» 
one  Sonnentheil,  accounting  to  Branch  for 
the  proceeds,  and  became  indorser  thereon, 
as  he  did  on  the  note  for  $2,100.  Branch, 
knew.  In  each  instance,  that  Leagrue  him- 
self was  not  furnishing  the  money,  but  did 
not  know  to  whom  the  notes  had  been  trans- 
ferred. Both  Wilkens  and  Sonnentheil  ac- 
quired the  notes,  respectively,  before  ma- 
turity, for  valuable  consideration,  and  In  due 
course  of  trade.  Nothing  has  been  paid  od 
either  of  them,  nor  on  the  Traylor  notes, 
except  certain  sums  as  Interest  paid  on  the 
$2,100  note  and  the  $750  note;  it  not  being 
necessary,  in  this  connection,  to  set  out  the 
amounts  of  such  payments.  Default  hav- 
ing been  made  In  the  payment  of  each  of 
the  notes,  the  holders,  through  their  respec-- 
tlve  trustees,  proceeded  to  advn^se  the 
lands  for  sale  under  the  deeds  at  tmst 
Thereupon,  on  March  6,  1899,  Lula  M. 
Branch  Instituted  Injunction  proceedings 
against  each  of  them  to  restrain  them  from 
making  the  sales,  on  the  ground  that  a  part 
of  the  lands  advertised  were  owned  by  her 
In  her  separate  right  On  May  27.  1897, 
Branch  executed  and  delivered  to  bis  wife. 
Lula  M.  Branch,  a  deed  purporting  to  convey 
to  her  the  land  covered  by  the  deed  of  trust 
securing  the  note  for  $2,100,  reciting  as  the 
consideration  the  fact  that  It  had  been  ac- 
quired with  her  separate  funds  long  prior  to 
that  date,  aad  had  always  been  her  separate 
property,  and  reciting  a  purpose  to  place  of 
record  the  evidence  of  her  separate  owner- 
ship. Subsequent  to  the  execution  of  each 
and  all  the  notes  named  above.  Branch  and 
wife  sold  portions  of  the  land  to  various  per- 
sons, but.  Inasmuch  as  the  judgment  in  so 
far  as  it  affects  them  Is  not  complained  of, 
the  facts  as  to  these  transfers  need  not  be 
more  fully  stated.  After  the  proposed  sales 
had  been  interfered  with  by  the  injunction 
suit  of  Mrs.  Branch,  Wilkens,  the  assignee 
of  the  $2,100  note,  brought  this  suit  in  the 
district  court  of  Galveston  county  for  the 
purpose  of  recovering  of  Branch  and  League 
the  amount  of  the  $2,100  note,  and  of  fore- 
closing the  lien  given  under  the  first  and 
second  deeds  of  trust  to  secure  its  payment 
Sonnentheil  and  Traylor  were  made  parties 
defendant  as  asserting  liens  junior  to  that  as- 
serted by  plaintiff.  The  various  purchasers 
of  parts  of  the  lands  from  Branch  and  wife 
were  also  made  parties  defoidant  aa  assert- 
ing junior  rights.  The  trustees  In  the  va- 
rious deeds  of  trust  were  formally  made  par- 
ties, and  answered  formally,  as  having  no 
real  Interest  Mrs.  Lula  M.  Branch  was 
made  a  party  defendant,  as  asserting  rights, 
interests,  or  liens  Junior  to  those  asserted  by 
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plaintiff.  Sonnenthell  answered,  praying  for 
judgment  against  Branch  and  League  on  his 
note  for  $750,  and  for  foreclosure  of  tbe  Hen 
given  to  secure  Its  payment.  Traylor  an- 
swered, setting  up  the  fact  that  he  had  pro- 
cured a  ludgment  against  Branch,  and  t)iat 
by  reason  of  the  record  of  the  abstract  In 
liberty  county  It  had  become  a  Hen  upon 
the  lands  affected  by  the  other  liens;  that  by 
reason  of  his  assignment  of  the  judgment  to 
Mrs.  Branch,  in  consideration  of  her  execu- 
tion of  a  deed  of  trust  on  the  2,019  acres  to 
which  she  laid  claim,  he  had  a  beneflcial 
right  In  said  judgment  Hen,  In  so  far  as  it 
afTected  said  2,019  acres.  He  prayed  for 
judgment  of  foreclosure  on  his  two  notes  and 
deed  of  trust,  and  an  adjustment  of  his  rights 
and  priorities  as  against  tbe  other  parties  to 
the  suit.  Wharton  Branch  answered  by  plea 
to  the  jurisdiction,  and,  among  other  things, 
alleged,  as  against  his  co-defendant  League, 
that  League  had  retained  the  $1,350,  and  had 
persistently  refused  to  pay  over  same,  and 
prayed  judgment  against  League  for  that 
amount  and  interest.  League  answered  by 
a  genera]  denial.  The  defendant  vendees  of 
Wharton  Branch  and  wife  do  not  complain 
of  the  judgment,  and  their  pleadings  need 
not  be  stated.  Mrs.  Lula  M.  Branch  first 
Interposed  a  plea  of  privilege  to  be  sued  In 
Liberty  coun^,  the  county  of  her  residence. 
Her  plea  In  this  respect  being  overruled, 
she  answered  that  the  property  covered  by 
the  first  deed  of  trust  had  been  purchased 
with  her  own  separate  means  long  prior  to 
tbe  creation  of  tbe  various  asserted  liens; 
that  she  was  therefore  the  owner  of  same 
In  her  separate  right,  and  the  lands  were 
therefore  not  subject  to  tbe  Hens.  She  then 
set  up  tbe  purchase  by  her  of  the  Traylor 
judgment,  and  asserted  in  herself  by  reason 
thereof  a  prior  lien  on  all  the  lands.  She 
prayed  that  this  judgm^it  be  declared  a 
prior  Hen,  but  did  not  ask  a  foreclosure. 
She  prayed  for  judgment  for  the  lands 
averred  to  be  her  separate  estate  and  for 
general  relief.  The  pleadings  in  the  cause 
are  very  voluminous,  and  the  above  is  but  a 
general  Statonent  of  tbelr  substance.  How- 
ever, for  the  purpose  of  disposing  of  the 
questions  presented  on  this  appeal,  It  is  be- 
lieved to  be  sufficient 

▲  trial  before  the  court  without  a  jury  re- 
sulted In  a  judgment  for  Willcens  against 
Branch  as  principal,  and  League  as  indorser, 
on  the  $2,100  note,  establishing  the  deed  of 
trust  as  a  prior  lien  on  the  lands  described 
therein,  and  foreclosing  same;  giving  judg- 
ment for  Sonnenthell  against  Branch  as  prin- 
cipal, and  I>eague  as  Indorser,  and  foreclos- 
ing the  Hen  created  by  the  second  deed  of 
trust,  but  decreeing  also  that  Wilkens  had 
also  a  joint  lien  with  Sonnenthell  on  the 
lands  covered  by  the  second  deed  of  trust. 
Traylor  also  recovered  judgment  against 
Wharton  Branch  on  the  two  notes  sued  on 
by  blm,  with  foreclosure  of  the  deed  of  trust 
executed  by  Wharton  and  Lula  M.  Branch 


upon  the  lands  described  therein.  Aa  be- 
tween Wilkens,  Sonnenthell,  Traylor,  and 
the  defendant  vendees  under  Branch  and 
wife,  their  rights  and  priorities  were  ac- 
curately adjusted  by  the  terms  of  the  judg- 
ment, and  Its  provisions  need  not  here  be 
set  out  in  detail.  As  between  League  and 
Wharton  Branch,  the  former  was  fuUy  pro- 
tected as  indorser.  The  court,  however,  re- 
fused to  adjudicate  the  asserted  senior  title  of 
Mrs.  Lula  M.  Branch,  and  refused  to  adjudi- 
cate her  asserted  senior  Hen  under  the  Tray- 
lor judgment  The  court  also  refused  Wharton 
Branch  a  judgment  against  League  for  the 
$1,350  retained  by  him  out  of  the  proceeds 
of  the  $2,100  note.  This  was  done  on  the 
ground  that  be  (Branch)  had  pleaded  only 
failure  of  consideration  and  refusal  to  pay 
after  demand,  whereas  tbe  proof  showed 
that  the  sum  had  been  retained  by  agree- 
ment for  a  specific  purpose.  The  judgment 
rendered  was,  however,  without  prejudice  to 
Branch's  right  to  sue  for  the  sum  so  re- 
tained. Only  Branch  and  wife  complain  of 
the  judgment 

The  first  error  assigned  by  Mrs.  Branch 
complains  of  the  action  of  the  trial  court  In 
overruling  her  plea  to  tbe  jurisdiction.  There 
Is  no  merit  In  this  assignment.  Both  the 
Wilkens  note  and  the  Sonnenthell  note  were 
made  payable  in  Galveston  county.  That 
provision  gave  the  holders  the  right  to  sue  in 
Oalveston  county.  The  right  to  bring  In  all 
necessary  or  proper  parties  follows  logically, 
and  this  without  reference  to  the  county  of 
their  residence.  Hawes  v.  Parrish,  16  Tex. 
av.  App.  407.  41  S.  W.  132.  This  is  In  no 
sense  a  suit  to  try  title  to  lands,  and,  even 
If  Mrs.  Branch  had  asserted  a  title  acquired 
junior  to  the  asserted  Hens,  the  Inquiry  would 
not  have  been  one  of  title,  but  as  to  her 
rights  under  her  title  with  reference  to  the 
foreclosure  of  the  senior  Hens.  The  foreclo- 
sures were  sought  against  such  interest  as 
Wharton  Branch  might  have  in  the  lands  In 
question,  and  the  judgment  could  not  af- 
fect any  senior  title  Mrs.  Branch  might  hold. 
No  such  question  was  presented  by  the  plead- 
ings of  any  of  the  llenholders.  She  was  not 
called  Into  the  suit  to  adjudicate  any  senior 
right  In  Faublon  v.  Bogers,  66  Tex.  476, 
1  S.  W.  166,  JusUce  WlUie  said:  "As  there 
Is  no  privity  between  an  adverse  claimant 
who  Is  a  stranger  to  the  mortgage  and  the 
estate,  be  cannot  be  made  a  party  for  the 
purpose  of  trying  his  adverse  claim  In  the 
foreclosure  suit,"— citing  authorities.  It  fol- 
lows, as  was  held  in  the  same  decision,  that 
such  a  party  cannot  voluntarily  inject  that 
issue  into  such  a  controversy.  Dial  v.  Reyn- 
olds, 96  V.  S.  340,  24  L.  Bd.  644;  F^ton  V. 
Fannin,  18  Wis.  222;    Jones,  Mortg.  1440. 

What  has  been  just  said  disposes  of  Mrs. 
Branch's  third  assigned  error,  and  for  this 
further  reason  also:  The  matters  complain- 
ed of  in  this  assignment  are  the  refusal  of 
tbe  trial  court  to  hear  any  evidence  offered 
by  Mrs.  Branch  tending  to  estabUata  .a  prior 
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acquired  and  adrene  title  la  herself,  or  to 
establish  her  alleged  prior  lien.  The  deed 
offered  by  her  did  not  tend  to  show  any 
Junior  acquired  right  in  the  land,  but  a  sen- 
ior adverse  title  to  that  of  the  mortgagor, 
and  Trhich  she  alleged  she  had  owned  for 
years.  The  deed,  by  its  terms,  was  merely 
declaratory,  and  she  did  not  pray  that  her 
rights  might  be  adjusted  on  any  other  the- 
ory save  that  of  a  prior  acquired  title.  She 
did  not  ask  for  a  foreclosure  of  her  asserted 
prior  Judgment  lien,  but  only  that  it  be  ad- 
judged prlwr  to  all  other  asserted  liens,  and 
that  she  go  henoe  with  her  costs.  Indeed,  it 
is  doubtful  If  her  plea  setting  np  the  Judg- 
ment lien  contained  sufficient  data  to  author- 
ize a  foreclosure  in  any  event.  None  of  the 
plaintiffs  asked  that  any  srHiior  right  of  hers 
be  litigated.  She  might  properly  hare  been 
dismissed  from  the  suit,  as  her  counsel  sug- 
gests, except  for  the  Traylor  note  and  deed 
of  trust,  and  as  to  them  Traylor  clearly  had 
the  right  to  retain  her  In  the  suit  for  tlie 
purpose  of  binding  her  asserted  right  In  the 
lands  .covered  by  that  particular  deed  of 
trusl  It  will  be  remembered  that  the  deed 
of  tmst  to  secure  the  Traylor  notes  was  ex- 
ecuted by  her  upon  lands  shown  by  the  in- 
strument itself  to  be  her  separate  property. 
She  was  an  unwilling  party  to  this  suit,  and 
desired  to  be  dismissed  therefrom.  The  trial 
court,  in  refusing  to  litigate  her  title  or 
Judgment  lien,  practically  granted  thU  re- 
quest, and  retained  her  in  the  suit  for  the 
purposes  ot  the  Traykw  foreclosure.  We  in- 
fer, from  expressions  in  her  brief,  that  ttiis, 
in  effect,  is  all  she  asks  here.  In  this  con- 
nection, however,  she  complains  that  the 
trial  court,  in  foreclosing  the  various  Hens 
and  In  awarding  the  writ  of  possessian, 
awarded  the  writ  against  all  of  the  parties 
defendant  We  are  of  opinion  that  this  was 
error.  The  court  had  no  more  right  by  this 
Jndgm«it  to  disturb  her  rightful  possession 
under  her  asserted  senior  title  than  to  ad- 
judicate the  title  itself,  and,  as  she  Is  a  party 
defendant  to  thia  sutt,  she  might  unless  the 
error  was  corrected  by  appeal,  hare  been 
bound  by  the  Judgment  so  awarding  the 
writ  The  only  Ilenholder  who  had  the  right 
to  a  writ  of  possession  as  against  her,  in  so 
far  as  the  lands  to  which  she  laid  claim  were 
concerned,  was  Traylor.  The  Judgment  In 
that  respect  will  be  refbrmed  as  Indicated, 
and  will  also  be  made  to  affirmatively  show 
that  this  Judgment  except  as  to  Ti'aylor,  is 
without  prejudice,  either  as  to  her  assert- 
ed senior  title  or  asserted  senior  lien. 

She  also  complains  that  the  trial  court 
refused  to  bear  parol  proof  offered  by  her 
to  die  effect  that  the  second  deed  of  trust  to 
Campbell,  trustee,  by  the  actual  agreement 
of  the  parties,  superseded  and  was  a  sub- 
stitute for  the  first  deed  of  trust  securing 
the  12,100  note,  and  released  the  land  covered 
by  the  first  deed  of  trust  The  land  covered 
by  the  first  deed  of  trust  is  the  land  she 
claima  a»  Iter  own.    If  she  has  a  prior  title 


not  subject  to  these  Uena,  her  tide  la  onaf- 
tected,  and  she  has  no  Interest  In  the  ques- 
tion. If  she  has  no  title,  she  is  in  no  poeitioa 
to  urge  the  point  The  same  may  be  said  of 
hw  alleged  prior  lien.  This  disposes  of  all 
the  questions  presented  in  the  brief  of  Mrs. 
Branch. 

Wharton  Branch  also  pleaded  to  the  Juris- 
diction of  the  court,  on  the  ground  that  he 
resided,  and  the  lands  were  situated,  in  Lib- 
erty county.  It  has  already  been  shown  that 
snch  plea  was  properly  overruled. 

By  his  second  and  third  assignments  of  er- 
ror,  Wharton  Branch  complains  of  the  action 
of  the  trial  court  In  refusing  to  rend«r  Judg- 
ment in  bis  favor  against  League  for  the  $1,- 
350  which,  by  the  undlBputed  evidence,  was 
shown  to  have  been  retained  by  Iieagne  to 
protect  his  secnrity  against  the  lien  of  tlie 
Traylor  Judgment,  and  which  was  shown  to 
have  been  demanded  by  Branch  on  the  14th 
day  of  July,  1886.  As  has  been  shown.  Judg- 
ment In  this  respect  was  denied,  on  the 
grouud  that  the  pleadings  of  Branch  did  not 
authorise  such  relief.  It  Is  true  Branch  de- 
nominated his  pleading  a  plea  of  failure  of 
consideration,  but  he  nevertheless  av^red 
the  fact  that  the  sum  had  been  retained,  had 
been  demanded,  and  had  never  been  paid. 
The  fact  of  its  retention  la  so  closely  relat- 
ed to  the  rights  of  the  various  parties  to  this 
suit  that  equity  requires  that  it  should,  un- 
der the  pleadings  as  they  stand,  be  dlspoaed 
of  as  the  undisputed  facts  show  it  should 
have  been  disposed  of.  The  facts  as  to  its 
retention  and  the  purposes  for  which  it  was 
retained  were  admitted  without  objection, 
and  are  undisputed.  The  fact  of  Traylor's 
effort  to  enforce  his  Judgment  against 
Branch  Is  shown  under  the  pleadings  of  oth- 
er parties,  and  the  nature  and  legal  effect  of 
the  transfer  of  the  Traylor  Judgment  to  Hrs. 
Branch,  and  the  aimultaneous  execution  of 
notes  and  deed  of  trust  in  lien  thereof,  were 
alleged  and  proved.  It  has  been  shown  that 
the  notes  executed  by  Branch  and  the  deed 
of  tmst  executed  by  his  wife  upon  lands 
claimed  by  her  were  in  compromise  of  the 
Judgment  and  Traylor's  right  to  its  immedi- 
ate enforcement  The  deed  of  trust  thus  se- 
cured by  Traylor  is  in  conflict  with  other 
liens  declared  on  in  this  suit  It  Is  plain  to 
our  minds  that  the  legal  effect  of  the  trans- 
action between  Traylor  and  Branch  and  wife 
with  reference  to  that  Judgment  was  to  de- 
vest Traylor  of  all  interest  in  the  Judgment 
itself,  since  be  accepted  other  and  different 
security  in  lieu  thereof.  The  Judgment 
transferred  by  Traylor  to  Mrs.  Branch  was 
kept  alive  only  to  Indemnify  her  against 
loss  by  reason  of  her  suretyship  on  the  two 
Traylor  notes,  for  to  the  extent  of  her  In- 
terest in  the  lands  conveyed  by  the  deed  of 
trust  to  Traylor's  trustee  she  occupied  the  re- 
lation of  surety  to  the  two  Traylor  notes. 
It  follows  that  when  the  Traylor  notes  are 
extinguished  the  Traylor  Judgment  wiU  be 
extinguished.    To  hold  otherwise  woald  be 
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tb  allow  Traylor  to  emfwcj»  th«  two  notes 
againM  Brancb,  and  then  to  permit  Mrs. 
Brancb  to  enHorce  tbe  Jndgmeiit  against  him, 
and  this  though  she  had  not  Buffered  by  rea- 
son of  her  suretyship.  Under  the  agree- 
ment between  Branch  and  league,  under 
which  the  gnm  was  retained,  the  amount 
wa«  to  be  paid  upon  the  Traylor  Judgment, 
and  the  effect  of  the  agreement  was  that 
League  was  thus  empowered  tx>>  protect  his 
seeurlt;"  against  the  Traylor  judgment  and 
no  other  claim.  We  are  therefore  of  opin- 
ion that  WhartMi  Branch  should  have  judg- 
ment against  J.  C.  League  for  the  |1,3S0  so 
retained,  with  legal  Interest  from  the  date  of 
the  demdnd  therefor,  namely,  July  14,  1806, 
but  a  payment  by  League  of  the  sum  thus 
adjudged  to  Traylor  as  a  credit  upon  the 
Judgment  rendered  herein  In  favor  of  Tray- 
lor shall  be  a  full  discharge  of  the  Judg- 
ment here  rendered  in  favor  of  Wharton 
Branch  against  League  for  the  sum  so  re- 
tained, except  as  to  costs.  Or  if  the  Judg- 
ment on  the  two  Traylor  notes  shall  be  in 
any  manner  discharged,  either  by  payment 
on  the  part  of  Branch  or  by  satisfaction  by 
sale  of  property  belonging  to  Branch,  then 
League  may  satisfy  the  judgment  for  $1,360 
and  interest,  here  rendered  in  favor  of 
Branch  against  him,  by  applying  it  as  a 
credit  on  any  sum  which  ]>ague  may  be 
compelled  to  pay  on  the  Judgment  in  favor 
of  WUkens  by  reason  of  League's  liability 
as  indorser  on  the  $2,100  note,  and,  if  the 
said  sum  of  $1,300  and  interest  be  not  thus 
entirely  consumed,  then  Branch  may  have 
his  execution  for  the  balance,  but  if  the 
Judgment  in  favor  of  WUkens  be  discharged, 
without  cost  to  League,  then  Branch  may 
have  bis  execution  for  the  entire  sum.  Bx- 
cept  as  above  indicated,  the  judgment  of 
the  trial  oouit  Is  in  all  respects  affirmed. 
Afflrmedi 


KOBS  V.  NEW  YORK  &  T.  LAND  00., 

Limited.i 

(Court  of  Civil  Appeals  of  Texas.    May  2, 

1901.) 

QUIETING  TTTLB— LIMITATIONS— COLOR  OP  TI- 
TLE-TAX DEED— SUFFICIENCY  OF  ADVERSB 
POSSESSION— INSTRUCTIONS. 

1.  Where  defendant  In  an  action  to  qnlet  ti- 
tle claimed  title  by  ao  adrorae  posseesion,  a 
paragraph  of  the  charge  definiag  adverse  pos- 
session, and  failing  to  instruct  that  possession 
of  a  part  of  the  land  would  extend  to  the  entire 
tract  by  construction,  was  not  erroneous  when 
a  subsequent  paragraph  charged  that,  if  im- 
provements defendant  bad  made  on  the  land 
were  sufficient  to  show  that  they  were  an  ia- 
tnision  nnder  claim  of  title,  the  possession 
would  be  sufficient  to  entitle  defendant  to  the 
entire  tract. 

2.  A  tax  deed  describing  the  land  granted 
therein  is  a  sufficient  memorandum  of  title  to 
fnmish  boundaries  in  support  of  a  claim  of 
adverse  possession. 

S.  Where  defendant  daimed  title  by  adverse 
possesion  under  a  tax  deed  to  010  acres  suf- 
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ficient  to  furnish  boundaries,  error  in  refusing 
a  charge  authorizing  the  jury  to  find  for  him 
fbr  160  acres  of  the  land  could  not  injure  him. 
4.  Where  such  possession  as  defendant  had 
was  for  more  than  10  years  under  a  tax  deed, 
and  tlie  jury  found  that  such  possession  was 
insufficient  to  show  an  adverse  claim  to  the  en- 
tire tract,  error  in  refusing  to  charge  that  the 
deed  was  sufllcient  color  of  title  to  support 
the  5-years  statute  was  harmless,  since,  had 
defendant's  possession  been  such  as  to  entitle 
him  to  a  verdict  under  the  S-years  statute,  it 
would  also  have  been  snfficient  under  the  10- 
years  statute. 

Error  from  district  court,  Harris  county; 
William  H.  Wilson,  Judge. 

Action  by  the  New  York  &  Texas  Land 
Company.  Limited,  against  J.  P.  W.  Kobs. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant brings  error.    Affirmed. 

Brashear  &  Dannenbaum,  for  plaintiff  in 
error.  West  &  Cochran,  for  defendant  in  er- 
ror. 


GAlUtBTT,  C.  J.  This  was  an  action  of 
trespass  to  try  title,  brought  by  the  New 
York  A  Tex&a  Land  Company,  Limited, 
against  J.  F.  W.  Kobs,  for  the  recovery  of 
586.86  acres  of  land  situated  In  Harris  coun- 
ty. The  defense  relied  upon  was  title  by  lim- 
itation of  5  years  under  a  tax  deed,  and  10 
years  Widi  the  tax  deed  as  a  recorded  mem- 
orandum of  title.  At  the  trial  below  the 
court  excluded  the  tax  deed  from  the  consid- 
eration of  the  jury  as  snfflclent  to  support 
the  statute  of  5-years  limitation,  but  admitted 
it  under  tlie  plea  of  Id-years  limitation,  and 
submitted  the  case  to  the  jury  upon  that  is- 
sue. Upon  a  verdict  in  its  favor,  judgment 
was  rendered  for  the  plaintiff  for  all  of  the 
land  sued  for  except  about  seven  acres,  In- 
eluded  in  the  inclosure  of  the  defendant.  The 
land  In  controversy  is  a  tract  of  640  acres, 
bounded  on  the  north  by  the  John  M.  Hopper 
and  Chancey  Goodrich  surveys,  on  the  east 
by  the  Auguste  Seneschal,  on  the  south  by 
the  George  Lamb,  and  on  the  west  by  the 
Stephen  Van  Slclkle  survey.  It  was  first  lo- 
cated March  12,  1840,  by  vlrtne  of  a  condi- 
tional certificate  Issued  to  John  H.  Bowers; 
but,  the  nnconditional  certificate  not  having 
been  returned  to  the  land  office  as  required  by 
law,  the  survey  became  forfeited.  After- 
wards, March  — ,  1877,  It  was  located  upon 
by  virtue  of  certificate  No.  505,  for  640  acres 
of  land.  Issued  to  the  International  &  Great 
Northern  Railroad  Company,  May  24,  1879, 
in  accordance  with  the  compromise  act  ot 
March  10,  1875,  granting  land  to  that  com- 
pany in  lieu  of  bonds,  and  586«ts*/b«4(  acres 
was  patented  by  virtue  of  said  location  to 
said  company  February  6,  1878.  The  field 
notes  in  the  patent  commence  at  the  north- 
west comer  of  the  Lamb,  and  call  to  run  east 
1,800  vans,  thence  north  with  the  Senesctial 
1,5%  varas,  which  would  fall  short  of  the 
line  of  the  surveys  on  the  north;  bat  those 
surveys  are  called  for,  and  the  location  is 
bounded  on  all  sides  as  was  the  original  lo- 
cation in  the  name  of  John  H.  Boweia.    Xhs 
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east  and  w«et  lines  of  the  International  ft 
Great  Northern  Railroad  Company  suryey 
call  for  a  distance  of  1,595  varas  only,  while 
the  Bowers  lines  called  for  1,900  raras. 
Plaintiff  owns  the  title  of  the  International  & 
Great  Northern  Railroad  Company.  The  de- 
fendant owns  land  and  lives  upon  the  Hoop- 
er survey  north  of  and  adjoining  the  survey 
in  controversy.  He  has  inclosed  about  40  or 
45  acres  of  land,  but  his  inclosure  extends 
over  the  line,  and  takes  in  7  acres  of  the 
plaintiffs  land.  He  has  had  possession  of 
this  7  acres  for  abont  16  years,  using,  cul- 
tivating, and  enjoying  the  same  in  such 
manner  as  to  confer  title  upon  him  by  the 
statute  of  10-years  limitation.  .On  June  22, 
1887,  the  defendant  received  from  the  tax 
collector  of  Harris  county  a  deed,  which  was 
upon  the  same  date  duly  recorded  in  the 
record  of  deeds  for  said  coiSnty.  The  deed 
recites:  "That  whereas,  certain  taxes  are 
due  the  state  of  Texas  and  county  of  Harris 
by  Wm.  Kobs  as  assessed  against  him  for 
the  year  188-,  npon  the  following  described 
tract  or  parcel  of  land,  vis.:  (640)  six  hun- 
dred and  forty  acres  of  land,  J.  H.  Bowers 
survey,  situated  in  Harris  county,"  etc.  It 
also  contains  the  usual  recitals  of  demand 
for  the  taxes,  the  default,  advertisement, 
sale^  etc.,  and  purports  to  convey  to  J.  F.  W. 
Kobs  all  the  right,  title,  and  Interest  of  W. 
Kobs  to  "six  hundred  and  forty  acres  of 
land,  J.  H.  Bowers  survey,  lying  and  being 
situated  in  Harris  county,  Texas,  12,000  varas 
from  Cypress  City  in  a  northerly  direction, 
surrounded  north  by  Jno.  M.  Hopper  tract 
and  Cbancey  Goodrich;  east,  Auguste  Senes- 
chal, south,  George  Lamb;  and  west,  Stephen 
Van  Sickle."  The  defendant  has  paid  all  tax- 
es on  the  640  acres  of  J.  H.  Bowers  survey  in 
Harris  county  from  the  year  1888  continuous- 
ly each  year  up  to  the  filing  of  this  suit  He 
has  ever  since  the  tax  sale  clahned  the  land, 
and  In  1889  caused  It  to  be  run  out  by  the 
county  surveyor,  and  received  from  that  of- 
ficer a  certificate  of  survey.  The  distance  of 
1,596  varas  called  for  In  the  patent  to  the  In- 
tematlonal  &  Greet  Northern  Railroad  Com- 
pany does  not  rim  far  enough  north  to  reach 
the  Inclosure  of  the  defendant 

Upon  the  first,  second,  and  sixth  assign- 
ments of  error  the  plaintiff  in  error  has  two 
propositions,  both  substantially  to  the  effect 
that  if  he  held  any  part  of  the  land  for  10 
years  under  a  memorandum  of  title,  he  was 
entitled  to  a  charge  allowing  him  to  recover 
the  entire  tract  and  that  the  charge  of  the 
court  exdnded  from  the  Jury  the  questi<»i  of 
whether  or  not  plaintiff  in  error  gave  notice 
of  his  possession  by  recording  his  memoran- 
dum of  title  and  other  acts  concerning  the 
land,  and  that  It  was  error  to  limit  the  ques- 
tion of  notice  to  appearance  on  the  ground. 
The  charge  in  paragraph  3  correctly  defines 
the  character  of  possession  to  support  .the 
statute  of  10-years  limitation  taken  and  held 
under  a  written  memorandum  of  title.  While 
this  paragraph  of  the  charge  decs  not  Instruct 


the  Jury  that  possession  of  a  part  <rf  the  land 
described  in  the  written  memorandum  of  title 
would  extend  the  possession  to  the  entire 
tract  by  construction.  It  does  not  restrict  the 
possession  to  that  part  actually  occupied.  In 
para^aph  4  of  the  charge  the  Jury  are  plain- 
ly told,  in  substance,  on  the  submission  of  the 
issue  of  fact  of  adverse  occupation  of  the  land 
In  controversy,  that  If  the  Improvement*  ex- 
tending onto  it  were  sufficient  to  show  that 
they  were  an  intrusion  upon  the  land  under 
claim  of  title,  the  possession  would  be  soffi- 
dent  to  entitle  the  occupant  to  recover  the 
entire  tract  Construing  the  entire  cbarge  as 
a  whole,  the  case  was  correctly  rabmltted 
to  the  Jury  npon  the  question  of  whether  or 
not  the  encroachment  of  the  plaintiff  in  er- 
ror upon  the  land  in  controversy  was  anfiS- 
clent  to  show  adverse  possession.  Bracken  v. 
Jones,  63  Tex.  187.  There  was  no  error  In 
the  charge.  It  did  not  restrict  the  drcnm- 
stances  to  indicate  adverse  possession  to  ap- 
pearances upon  the  ground,  but  submitted 
these  appearances  to  the  Jury  in  connection 
with  all  the  surrounding  circumstances.  If 
the  plaintiff  in  error  desired  a  fuller  instruc- 
tion, one  should  have  been  requested  by  him. 
There  Is  no  assignment  of  error  that  ques- 
tions the  suflSdency  of  the  evidence  to  sup- 
port the  verdict  of  the  Jury  that  the  character 
of  possession  was  not  sufficient  to  show  an 
adverse  claim  to  the  land  in  controversy,  and, 
there  being  no  error  in  the  charge  submitting 
the  issue,  the  verdict  will  not  be  set  aside  on 
that  ground.  We  are  of  the  opinion  that  the 
tax  deed  was  a  sufficient  memorandum  of  ti- 
tle to  furnish  boundaries  in  support  of  a 
claim  under  the  10-years  statute  of  limita- 
tion, and  upon  this  point  overrule  the  defend- 
ant In  error's  cross  assignment  of  error. 

Special  charge  No.  9  requested  by  the  de- 
fendant authorizing  the  Jury  to  find  for  him 
160  acres  of  the  land  in  controversy  upon 
his  plea  of  10-years  limitation,  was  not  ap- 
plicable to  the  facts,  as  the  tax  deed  was  suf- 
ficient to  furnish  boundaries;  and  not  error, 
if  error  at  all,  of  which  he  can  complain. 

The  action  of  the  court  below  in  refusing 
to  submit  the  question  of  6-year8  limitation 
Is  complained  of  as  error.  It  is  contended 
that  the  tax  deed  was  suffldent  to  support 
limitation  for  the  period.  In  view  of  the  fact 
that  such  possession  as  the  plaintiff  in  error 
had  was  shown  by  the  undisputed  facts  to 
have  existed  for  more  than  10  years,  with 
the  tax  deed  recorded  as  a  memorandum  of 
title,  and  the  Jury  having  found,  under  prop- 
er instructions  by  the  court  that  it  was  not 
sufficient  to  show  an  adverse  claim  to  the  en- 
tire tract,  the  error,  If  any.  In  refusing  to 
Instruct  the  Jury  that,  if  the  plaintiff  In  «Tor 
liad  had  peaceable  and  adverse  possession  of 
the  land  in  controversy,  or  any  part  thereof, 
paying  all  taxes  thereon,  under  a  deed  duly 
registered,  to  find  for  the  defendant  upon  his 
plea  of  limitation  of  five  years,  was  immate- 
rial error,  even  If  It  should  be  held  that  the 
tax  deed  was  not  void  upon  Its  face^  and  was 
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ST.  LOUIS  S.  W.  RY.  00.  OP  TEXAS  v. 
MARTIN. 

(Court  of  CSyil  Appeals  of  TezaB.    May  17, 
1001.) 

CARRIERS  —  RAILWAYS  —  INJURY  TO  PASSBN- 
QBR  —  CONTRIBUTORY  NKQLIQIENCB  —  KVI- 
DBNCB— BURDEN  OF  PROOF— DECLARATIONS 
OF  INJURED  FBRSON  AS  TO  FAIN— INSTRUC- 
TIONS. 

1.  Plaintiff's  wife,  who  was  in  feeble  health, 
was  Injured  in  getting  off  one  of  defendant's 
trains  at  a  place  about  IGO  feet  from  the  sta- 
tion. The  complaint  in  an  action  for  such  in- 
juries alleged  that  the  place  was  dangerous  for 
one  to  attempt  to  get  off  at.  Defendant  plead- 
ed contributory  negligence  in  failing  to  get  off 
at  the  station,  and  introduced  no  testimony  as 
to  the  passenger's  negl^ence  in  getting  off  at 
the  place  in  question.  Held,  that  the  pleadings 
BDd  evidence  placed  the  harden  of  proTiug  the 
want  of  contributory  negligence  on  the  plain- 
tiff. 

2.  In  an  action  for  injuries  to  a  passenger  in 
alighting  from  a  train,  an  instruction  which 
assumed,  in  part,  that  the  passenger  was  in- 
jured was  erroneous,  though  in  another  part 
of  the  same  such  question  was  submitted  to 
the  jury. 

3.  In  an  action  for  injuries  receired  by  a  pas- 
senger in  getting  off  a  train  at  a  place  beyond 
the  station,  at  which  she  had  failed  to  get  off 
when  the  train  stopped,  an  instruction  that  if 
the  defendant  stopped  the  train  at  the  station 
a  reasonably  sufficient  time  for  a  passenger  sit- 
uated as  was  the  plaintiff's  wife  to  debark 
therefrom,  or  if  she  delayed  getting  off  for 
any  reason,  and  such  was  unknown  to  the  de- 
fendant, then  her  contract  relation  with  the 
defendant  censed  at  the  expiration  of  such 
reasonable  time,  and  the  defendant  was  liable 
only  for  failure  to  exercise  ordinary  care 
against  inflicting  injury  on  plaintiff's  wife,  was 
improperly  refused. 

4.  Byidence  of  the  declaration  of  plaintiff  to 

gain  suffered  at  the  time  was  admissible  to  re- 
nt defendant's  testimony  that  she  did  not  com- 
plain of  any  hurt  or  pain  in  getting  off  the 
train. 

5.  In  an  action  for  injuries  received,  evidence 
of  a  physician  making  an  examination  for  the 
purpose  of  testifying  in  the  case  as  to  state- 
ments by  plaintiff  of  past  pain  suffered  was 
improperly  received. 

Appeal  from  district  conrt.  Smith  county; 
J.  O.  Russell,  Judge. 

Action  by  O.  W.  Martin  against  the  St. 
Liouis  Soathwestem  Railway  Company  of 
Texas.  From  a  Judgment  In  favor  of  plaln- 
tur,  defendant  appeals.    Reversed. 

Marsh,  Mcllwalne  &  Fitzgerald  and  B.  B. 
Perkins,  for  appellant  John  M.  Duncan  and 
Butler  &  Lasseter,  for  appellee. 

GARRETT,  0.  J.  This  action  was  brought 
by  the  appellee  to  recover  damages  for  per- 
sonal injuries  alleged  td  have  been  received 
by  his  wife  through  the  negligence  of  the 
appellant  wiille  she  was  getting  off  one  of 
its  railway  trains  upon  which  she  was  a 
passenger.  There  was  a  trial  by  Jury,  and 
▼erdict  and  Judgment  In  favor  of  the  appel- 
63S.W. 


the  appellant  was  reversed  by  this  court    66 
a  W.  1011. 

Plaintiff  alleged  that  his  wife,  in  a  feeble 
state  of  health,  and  accompanded  by  three 
small  children,  was  a  passenger  on  the  train 
going  from  the  city  of  Tyler  to  the  town  of 
Ohandler;  that  the  employes  of  the  defend- 
ant negligently 'failed  to  stc^  the  train  at 
the  station  of  Ohandler  a  sufficient  length 
of  time  for  her  to  leave  the  same,  but  com- 
menced to  move  It  again  before  she  could 
get  off;  that,  at  the  signal  of  some  one  that 
she  was  still  on  the  train,  it  was  again 
stopped  at  a  point  some  distance  beyond  the 
station,  and  where  It  stopped  the  distance 
from  the  steps  to  the  ground  was  between 
three  and  four  feet,  making  It  difficult  and 
dangerous  for  one  In  her  condition  to  dis- 
embark from  the  train.  The  wife  testified 
that  the  train  stopped  at  the  station,  and 
she,  with  her  children,  started  to  get  off; 
that  when  she  grot  out  on  the  platform  of  the 
car  the  train  started  again;  that  she  remain- 
ed on  the  platform  until  the  train  stopped  a 
second  time  at  about  100  or  150  feet  from 
the  first  stop;  that  she  did  not  know  the 
distance  from  the  steps  to  the  ground  at  the 
place  she  got  off,  but  that  it  seemed  a  long 
distance  to  her;  that  she  had  lived  at  that 
station  for  several  years,  and  knew  that 
passengers  usually  got  off  on  the  north  side 
of  the  train;  that  she  got  off  on  the  south 
side;  that  she  could  not  give  any  reason 
why  she  did  not  get  off  on  the  north  side; 
that  neither  the  conductor  nor  porter  were 
at  the  car  platform  where  she  got  off,  and 
that  she  bad  not  seen  them  since  the  train 
moved  from  the  station;  that  she  got  off  as 
soon  as  the  train  stopped,  without  waiting 
for  assistance;  that  she  heard  some  one  hollo 
that  there  was  a  lady  and  children  that 
wanted  to  get  off,  and  the  train  stopped,  and 
she  supposed  It  was  to  let  her  off;  that  she 
was  cool  and  collected  from  the  time  the 
train  moved  from  the  station  until  she  got 
off.  In  describing  the  manner  in  which  she 
got  off  the  train,  she  said  that  she  came  so 
near  falling  that  she  sat  down,  and  thought 
she  would  slip  from  one  step  to  the  other, 
but  she  missed  the  step  and  fell,— did  not 
fall  on  the  ground,  but  landed  on  her  feet, 
—and  when  her  feet  struck  the  ground  it  felt 
like  her  backbone  ran  together.  Defendant 
put  no  witness  on  the  stand  to  establish  neg- 
ligence on  the  part  of  plaintltTs  wife  In 
the  act  of  getting  off  the  train  at  the  place 
she  got  off  without  waiting  for  assistance. 
Its  pleading  charged  negligence  In  her  fail- 
ure to  get  off  when  the  train  first  stopped, 
and  in  getting  off  on  the  wrong  side,  under 
the  circumstances.  The  jury  were  instruct- 
ed by  the  court  that  the  burden  was  upon  the 
plaintiff  to  establish  the  facts  necessary  for 
a  recovery  by  a  preponderance  of  the  evi- 
dence, and  that,  where  the  defendant  relied 
upon  contributory  negligence  to  defeat  a  re* 
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covery,  the  boiden  was  on  !t  to  prove  the 
facts  neceesary  to  establish  such  contrlbn- 
tory  negligence  by  a  preponderance  of  the 
evidence.  The  placing  of  the  burden  upon 
the  defendant  to  establiah  contributory  neg- 
ligence upon  the  defendant,  under  the  plead- 
ings and  the  evidence  in  this  case,  has  been 
assigned  as  error,  upon  the  ground  both  that 
the  pleading  and  the  evidence  of  the  plain- 
tiff showed  prima  facie  codtributory  negli- 
gence on  the  part  of  his  wife,  and  cast  on 
plaintiff  the  burden  of  proof  to  free  her  from 
negligence.  In  such  case  it  is  necessary  for 
the  plaintiff  to  plead  and  prove  such  other 
facts  as  will  rebut  this  legal  presumption. 
Railway  Co.  v.  Shleder,  88  Tex.  152,  30  S.  W. 
902,  28  L.  R.  A.  538:  Railway  Co.  v.  Reed, 
88  Tex.  439,  31  S.  W.  1058.  The  peSTtion 
averred  .that  Mrs.  Martin  was  In  a  feeble 
condition,  incumbered  by  her  small  children, 
and  that  she  undertook  to  get  o£F  the  train  at 
a  place  dangerous,  on  account  of  its  height 
from  the  ground.  These  averments  were 
supported  by  the  evidence  of  the  plaintiff's 
wife.  The  defendant  introduced  no  evidence 
to  establish  negligence  on  the  part  of  the 
wife  in  getting  off  the  train  at  the  place 
she  did  without  waiting  for  assistance,  or  to 
see  If  she  would  be  assisted.  The  facts 
put  in  evidence  by  the  plaintiff  himself  sub- 
jected the  wife  to  more  than  a  suspicion  of 
negligence,  and  were  sufficient  to  raise  the 
Issue  of  negligence  on  her  part  in  attempt- 
ing to  get  off  the  train  under  the  clrcum- 
Btancee.  Such  being  the  case,  it  was  error 
for  the  court  to  instruct  the  Jury  that  the 
burden  was  upon  the  defendant  to  estal)li8h 
contributory  negligence.  Railway  Cb.  v. 
Reed,  supra.  Such  a  charge  was  liable  to 
confuse  the  Jury,  and  deprive  the  defendant 
of  the  benefit  of  the  defense  of  negligence 
arising  out  of  the  plaintiff's  evidence. 

The  instructions  complained  of  under  the 
third,  fourth,  and  fifth  assignments  of  error 
are  obnoxious  to  the  objection  made  that 
they  assume  that  plaintiff's  wife  was  in- 
jured. While  in  another  portion  of  the 
charge  the  question  of  whether  or  not  she 
was  injured  is  submitted  to  the  Jury,  yet  the 
assumption  made  by  the  court  was  error  that 
might  have  injured  the  defendant. 

We  think  the  instruction  contained  in  the 
twelfth  assignment  of  error  should  have 
been  given.  It  is  as  follows:  "Gentlemen 
of  the  Jury,  yon  are,  at  the  instance  of  the 
defendant, -charged  that  if  you  believe  from 
the  evidence  that  the  employes  of  defendant 
stopped  the  train  at  Obandier  a  reasonably 
sufficient  time  for  a  passenger  situated  as 
was  plaintiff's  wife  to  debark  therefrom,  and 
if  you  should  further  believe  that  plaintiff's 
wife  delayed  getting  off  said  train.  In  look- 
ing for  her  little  boy,  or  from  any  other 
cause,  and  that  this  delay.  If  any,  was  un- 
known to  defendant,  then  yon  are  charged 
that  her  contract  relation  with  defendant 
ceased  at  the  expiration  of  such  reasonable 
tliaSk  U  any,  and  the  defendant  could  be- 


come liable  only  through  lailnie  of  Its  aerr- 
ants  to  exercise  ordinary  care  ag&iast  In- 
flicting Injury  upon  plaintiff's  wife." 

In  so  far  as  the  testimony  of  the  witnesses 
named  in  the  sixteenth  assignment  of  error 
w.as  in  rebuttal  of  testimony  introduced  by 
the  defendant  to  show  that  Mrs.  Martin  did 
not  complain  of  any  hurt  upon  getting  off 
the  train,  and  was  of  expressions  of  present 
bodily  pain  and  suffering.  It  was  admissible. 
Railway  Co.  v.  Barron,  78  Tex.  421,  14  S.  W. 
698;  Railroad  Ca  v.  Bell  (Tex.  Civ.  App.)  58 
8.  W.  821;  Bailroad  Co.  v.  Shafer,  54  Tex. 
641;  Jadcson  v.  Bailroad  (Tex.  Civ.  App.)  55 
S.  W.  876;  Whe^er  v.  Railway  Co.,  91  Tex. 
858,  48  S.  W.  870;  Bailroad  Co.  v.  Gin  (Tex. 
Civ.  App.)  66  &  W.  386.  An  examination 
oif  the  bills  of  exceptions  shows  that  a  por- 
tion of  the  testimony  complained  of  iras  Im- 
properly received.  The  statement  to  Mrs. 
Arnold  that  she  would  take  spells  of  hurting 
was  not  admissible.  What  she  told  Mrs.  Pin- 
ley  about  how  she  was  getting  along  was 
not  proper  testimony  as  to  e:q)re8sions  of 
pain,  but  may  have  been  so  near  the  time  of 
the  alleged  injury  as  to  have  been^dmiaBihle 
in  rebuttal  of  defendant's  testimony  that  she 
made  no  cofnplaint.  The  same  may  be  said 
of  a  port  of  the  testimony  of  H.  G.  Flniey. 
The  testimony  of  the  plaintiff  seems  to  have 
been  admissible  as  showing  that  his  wife  was 
comi^lnlng  of  pain  that  she  was  feeing  at 
the  time-  of  the  expressions  testified  about. 
The  declarations  of  a  person  suffering  pain 
are  admitted  upon  the  principle  of  admitting 
evidence  of  res  gestR,  and  the  limitations 
upon  the  admission  of  such  testimony  clearly 
appear  from  the  authorities  above  cited. 
Such  statements  most  be  expressions  or  com- 
plaints made  at  the  time,  and  the  natural 
and  Instinctive  manifestation  of  pain  and 
suffering.  But  the  same  principle  does  not 
apply  to  statements  made  to  an  attending 
physician,  because  he  testifies  as  an  expert, 
and  his  opinion  must  be  based  upon  data 
furnished  him.  A  learned  discussion  of  this 
question,  as  well  as  of  the  admission  of  state- 
ments as  to  bodily  pain,  will  be  found  in 
Williams  v.  Railroad  Co.,  70  N.  W.  860,  37 
v.  R.  A.  199,  decided  by  the  supreme  court 
of  Minnesota,  in  which  It  was  held  that 
mere  descriptive  statement  of  pain  or  other 
subjective  symptoms  of  malady  made  to  an 
attendant  physician,  and  upon  which  he 
bases  his  opinion  as  an  expert,  are  admissi- 
ble. In  Railway  Co.  v.  Rose,  19  Tex.  Civ. 
App.  470,  40  S.  W.  183,  the  opinion  of  a 
physician,  based  upon  a  history  of  the  in- 
Jury  and  a  description  of  his  symptoms  from 
the  time  of  the  accident  up  to  the  time  of 
the  examination  related  to  him  by  the  plain- 
tiff, was  held  proper  evidence.  A  writ  of 
error  was  refused  in  this  case.  But  it  does 
not  appear  that  what  the  plaintiff  tcdd  ttie 
witness  was  repeated  by  htm  to  tiie  Jnry,  or 
under  what  circumstances  Dr.  Rower  made 
the  examination.  It  was  bM  by  the  coort 
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Eailroad  Co.  r.  Wheeler,  41  8.  W.  617,  that, 
wbea'the  witness  has  been  employed  by  the 
plaintiff  to  make  the  examination  for  the 
purpose  of  testifying  in  the  case,  such  state- 
mmts  are  inadmissible.  On  writ  of  error 
to  the  supreme  court  that  court  declined  to 
consider  the  question.  91  Tex.  356,  43  S.  W. 
876.  Statements  made  to  a  physician  as  to 
symptoms  and  past  snfferlng  are  no  more 
admissible  as  evidence  In  favor  of  the  In- 
jui'ed  party  than  If  they  had  been  made  to 
some  other  person.  They  are  only  admissi- 
ble for  his  Information,  in  order  to  enable 
him  to  form  an  opinion.  If  they  are  made 
to  him  in  the  cotn-se  of  treatment,  they  come 
within  the.  exception.  But,  when  the  phy- 
sician bad  been  employed  by  the  plaintiff  to 
make  the  examination  for  the  purpose  of 
testifying  in  the  case,  such  statements 
should  not  be  admitted.  At  the  trial  below 
Dr.  Bell  was  permitted  to  testify,  over  the 
objection'  of  the  defendant,  after  it  had  been 
shown  that  he  made  the  examination  for 
the  purpose  of  testifying  In  the  case,  that 
the  plaintifT's  wife  complained  that  the  con- 
dition of  her  back  was  the  same  that  It  was 
a  year  ago;  that  she  told  him  that  the  pain 
was  located,  as  she  thought,  right  where  It 
was  when  he  saw  her  before;  and  that  the 
character  of  pain  was  sharp,  the  same  as 
before,  etc.  These  statements-  of  Mrs.  Mar- 
tin, in  so  far  as  they  related  to  past  suffer- 
ing, were  Inadmissible,  as  self-serving  and 
hearsay,  having  been  made  for  the  purpose 
of  enabling  Dr.  Bell  to  testify  upon  the  trial 
of  the  case,  and  should  have  been  excluded. 
No  other  error  appears  In  the  record.  For 
the  errors  above  pointed  out,  the  Judgment 
of  the  court  below  will  be  reversed,  and  the 
cause  remanded.    Reversed  and  ronanded. 


INTERNATIONAL  &  G.  N.  R.  00.  v.  LEWIS. 

(Court  of  Civil  Appeals  of  Texas.    June  13, 
1901.)  ♦ 

BAILHOADS  —  NEGLIGENCE  —  PERSONAL.  INJO- 
RIES— HIGHWAY  CROSSING— INSTRUCTIONa- 
SODMISSION  OF  UNCONTESTED  QUESTION- 
CONTRIBUTORY  NEGLIGENCE. 

1.  Wbere  i>laintiff  was  injured  because  of 
the  defective  condition  of  a  culvert  at  a  rail- 
road crossing,  and  testified  that  be  knew  of  its 

feneral  condition,  an  instruction  to  find  for 
efenda.nt  if  plaintiff  knew  or  might  have 
known  of  the  aefective  condition  of  the  cross- 
ing, was  erroneous,  because  submitting  an  is- 
sue of  fact  as  to  which  there  was  no  conflict. 

2.  Plaintiff  was  riding  on  a  load  of  hay, 
when  the  front  wheel  of  the  wagon  dropped  in- 
to a  hole  in  a  culvert  at  a  railroad  crossing, 
throwing  plaintiff  off.  Plaintiff  testified  that 
he  knew  of  the  dangerous  condition  of  the 
road  at  that  point,  and  was  ordinarily  careful< 
In  driving  over  it;  that  he  had  got  several  jolts 
before,  but  none  so  violent  as  the  one  which 
threw  him  from  the  wagon.  It  was  down 
grade  from  the  railroad  track  to  the  culvert,  in 
the  direction  in  which  plalatiff  was  going,  and 
he  was  driving  faster  than  a  walk.  Held,  that 
plaintitt  s  own  evidence  indicated  that  he  was 
guilty  of  contributory  negligence,  so  that  an 
hmtraction  that  the  bordea  of  proof  was  on 


the  defendant  to  prove  that  plaintlt 
of  contributory  negligence  was  errc 

Appeal  from  district  court.  Ha 
WlUlam  H.  WUson,  Judge. 

Action  by  R.  W.  Lewis  agaii 
tematlonal  A  Great  Northern  Ra 
pany.  From  a  Judgment  In  favi 
tiff,  defendant  appeals.    Reversed 

J.  A.  Read,  for  appellant  W 
and  W.  C.  Oliver,  for  appellee. 

PLEASANTS,    J.    In    this    su 
seeks  to  recover  damages  for  i 
Juries  alleged  to  have  been  can 
negligence  of  appellant    The  nej 
leged  was  the  failure  of  appellat 
tain  In  a  suitable  and  saf6  cond. 
tain  crossing  over  its  railroad, 
answered  by  general  and  special 
general  denial,  and  plea  of  contrll 
llgence.    On  the  trial  of  the  ca 
court  below  a  verdict  and  Judg 
rendered   in   favor  of   appellee 
Briefly  stated,  the  facts  disclosed 
ord,  in  so  far  as  they  bear  upon 
tions  decided  In  this  opinion,  are 
On  July  6,  1900,  while  crossing  a 
appellant's  railway  known  as  the 
Tap,"   the  appellee  was  thrown 
wagon  on  which  he  was  riding,,  ai 
the  injuries  complained  of.    The  : 
Ing  on  which  appellee  was  injure 
structed  and   maintained  by  the 
and  was  used  dally  by  appellee  : 
in  going  to  and  from  the  farta 
they  worked.    There  was  a  wood 
In  the  crossing  a  few  feet  north  < 
road  track,  and  the  dirt  had  wae 
from  the  lower  side  of  the  culvert 
drop  or  hole  at  one  end  of  the  cu 
10  or  12  Inches  deep.    Appellee, 
drove  upon  the  crossing,  was  rldlni 
top  of  a   wagon  loaded  with   h 
crossing   the   railroad   track,   the 
which    appellee   was   traveling   > 
grade,  and  Just  after  crossing  ti 
curved  to  the  left    Appellee  dro 
crossing  in  a  walk,  but  after  ge 
the  track  and  starting  down  the 
team  went  faster;   and  in  crossin 
vert  the  left  front  wheel  of  the  W! 
ped  from  the  culvert  into  the  h< 
mentioned,  causing  the  wagon  to 
tilt  forward  and  to  one  side,  and 
appellee  to  the  ground.    When  ap 
he  lost  control  of  his  team,  and  the; 
to  the  left  and  ran  the  rear  whe 
wagon  over  appellee's  body,  sever 
ing  and  Injuring  him.    This  ero: 
been  in  an  unsafe  and  dangerous 
for  some  time  prior  to  the  acciden 
lee  testified  that  he  knew  the  gene 
tion  of  the  crossing  at  the  time  he 
on  it;  that  he  had  crossed  ttiete  oft 
and  knew  that  It  was  a  very  bad 
that  he  did  not  know  that  it  was  li 
dition  it  was  at  the  time  he  was  h 
be  had  now  and  then,  in  driving  ov 
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ten  seyeral  Jolts,  but  nothing  to  compare 
with  the  one  which  threw  him  from  the 
wagon  on  this  occasion,  and  that  he  bad  ner- 
er  before  had  a  fall  In  using  this  crossing; 
that  as  a  general  thing  he  was  cautions  In 
using  this  crossing,  and  on  this  occasion  be 
was  as  cantlouB  as  he  had  been  every  time. 
Appellee's  witness  Buford,  who  was  on  the 
wagon  with  appellee  at  the  time  of  the  ac- 
cident, testified  that  he  and  appellee  were 
tallying  and  cracking  Jokes  at  the  time  the 
accident  occurred.  This  witness  was  riding 
on  top  of  the  hay  near  appellee,  but  was  not 
thrown  off  by  the  Jolt  which  threw  appellee 
to  the  ground.  There  was  a  rope  tied  over 
the  hay  from  the  rear  to  the  front  of  the 
wagon,  to  keep  the  hay  in  place.  At  the 
time  the  Jolt  occurred  which  threw  appellee 
from  the  wagon,  the  witness  Buford  had 
hold  of  the  rope,  and  in  that  way  saved  him- 
self from  falling.  There  was  another  cross- 
ing which  appellee  could  have  used,  but  that 
route  was  about  two  miles  further  than  the 
one  over  the  crossing  in  question. 

Appellant's  third  assig^nment  is  as  follows: 
"The  court  erred  In  instructing  the  Jury  as 
shown  in  the  second  subdivision  of  its 
charge,  reading  as  follows:  'If  from  the  evi- 
dence you  believe  such  facta  exist  as  would 
entitle  plaintiff  to  recover,  but  If,  in  addition, 
you  believe  that  plaintiff  knew  of  the  defect, 
if  any,  in  said  crossing,  and  could  have 
avoided  being  injured,  and  If  you  believe 
that  his  failure,  if  any,  to  avoid  Injury  was 
negligence,  and  that  but  for  such  negligence, 
If  any,  he  would  not  have  been  Injured,  then, 
if  you  so  find,  the  plaintiff  will  be  chargeable 
with  contributory  negligence;  and  you  will 
In  such  event  find  for  defendant,  whether 
yon  believe  defendant  was  negligent  or  not. 
If  from  the  evidence  you  believe  such  facta 
exist  as  would  entitle  plaintiff  to  recover, 
but  if.  In  addition,  you  believe  that  plaintiff 
could  have  known  of  the  defect,  if  any  you 
find,  in  the  crossing,  by  the  exercise  of  ordi- 
nary care,  and  that  his  failure,  if  any,  to 
know  of  such  defect,  if  any,  was  negligence, 
and  that  but  for  such  negligence,  if  any,  the 
plaintiff  would  not  have  been  injured,  then. 
If  you  so  find,  the  plaintiff  will  be  charge- 
able with  contributory  negligence,  and  can- 
not recover,  whether  you  believe  defendant 
was  negligent  or  not'  "  We  think  this  charge 
is  objectionable,  in  that  It  submits  as  an  is- 
sue to  be  found  by  the  Jury  a  material  fact, 
about  which  there  was  no  conflict  in  the  evi- 
dence. The  appellee's  own  testimony  shows 
that  he  knew  the  crossing  was  defective  and 
in  very  bad  condition  at  the  time  he  went 
upon  It.  The  fact  that  a]H>ellee  knew  of  the 
defective  condition  of  the  crossing  would  not 
of  itself  bar  his  right  of  recovery,  and  It  was 
for  the  Jury  to  say  whether  or  not,  under 
all  the  circumstances,  taking  into  considera- 
tion the  fact  that  no  other  crossing  on  appel- 
lant's road  could  have  been  used  by  appellee 
without  great  Inconvenience,  he  was  guilty 
of  contributory  negligence  in  using  the  cross- 


ing In  question,  or  whether  by  the  exercise 
of  ordinary  care  and  prudence  he  could  have 
prevented  the  injuries  complained  of.  Ball- 
way  Co.  V.  Grasscamp,  69  Tex.  biS,  7  S.  W. 
227;  Railway  Co.  v.  Nelll  (Tex.  Civ.  App.)  30 
S.  W.  369.  But  the  Jury  should  not  have 
been  told,  as  they  were.  In  effect,  told  by  this 
charge,  that  under  the  evidence  in  this  case 
they  might  find  that  appellee  did  not  know 
that  the  crossing  was  defective,  and  that, 
unless  they  found  from  the  evidence  that  by 
the  use  of  ordinary  care  he  could  have  known 
of  such  defect,  they  might  find  that  he  was 
not  guilty  of  contributory  negligence.  No 
Bucb  issue  was  raised  by  the  evidence,  and 
It  should  not  have  been  submitted  to  the 
Jury. 

Appellant's  fourth  assignment  assails  a 
paragraph  of  the  court's  charge  In  which  the 
jury  are  Instructed  that  "the  burden  of  proof 
Is  on  defendant  to  prove  that  plaintiff  is 
chargeable  with  contributory  negligence  by 
the  preponderance  of  the  evidence."  We 
think  appellee's  own  testimony  In  this  case 
subjects  him  to  more  than  a  suspicion  of 
negligence,  and  is  sufficient  to  raise  the  is- 
sue as  to  whether  or  not  the  Injury  might 
not  have  been  prevented  by  the  use  of  ordi- 
nary care  on  his  part  Upon  this  state  of 
facts,  it  was  error  for  the  court  to  Instruct 
the  Jury  that  the  burden  was  on  defendant 
to  show  contributory  negligence.  By  such 
charge  the  Jury  might  have  understood  that 
they  were  not  to  consider  the  presumption 
of  negligence  arising  from  the  plaintiff's  evi- 
dence, and,  unless  the  defendant's  evidence 
showed  contributory  negligence  on  plaintiff's 
part,  they  might  find  for  the  plaintiff  on  this 
issue.  That  such  charge  is  erroneous  is  well 
settled.  Railway  Co.  v.  Sbleder.  SS  Tex.  152, 
80  S.  W.  002,  28  I^  R.  A.  538;  Railway  Co. 
V.  Reed,  88  Tex.  439,  31  S.  W.  1058;  Railway 
Co.  V.  Martin,  03  S.  W.  1089,  2  Tex.  Ct  Rep. 

e4a 

The  court  below  did  not  err  in  refusing  to 
Instruct  the  Jury  to  find  for  the  defendant. 
In  view  olT  another  trial  of  the  case,  it  Is 
not  proper  for  us  to  discuss  the  evidence,  and 
we  do  not  pass  upon  the  assignment  which 
attacks  the  verdict  as  being  contrary  to  the 
preponderance  of  the  evidence.  For  the  er- 
rors above  Indicated,  the  Judgment  of  the 
court  below  will  be  reversed,  and  the  cause 
remanded.    Reversed  and  remanded. 


PAQUIN  et  al.  v.  MILLIKEN. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  29,  1901.) 

Separate  opinion.  For  i^lnion  of  the  court, 
see  63  8.  W,  417. 

SHERWOOD,  P.  3.  Speaking  for  myself 
alone,  I  desire  to  call  attention  to  the  fSct 
that  the  doctrine  announced  in  Whelan  v. 
Reilly,  61  Mo.  565,  respecting  the  rule  that 
"he  who  seeiu  equity  must  do  equity,"  was 
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overruled  by  the  force  of  numbers  In  Kline 
T.  Yogel,  90  Mo.,  loc.  dt.  250.  1  s}.  W.  733, 
2  S.  W.  408.  That  doctrine,  however,  has 
survived  that  attack,  as  shown  by  the  fore- 
going opinion,  which  shows,  also,  that  the 
doctrine  announced  In  Whelan  v.  Rellly  has 
received  the  sanction  of  those,  both  In  Eng- 
land and  In  this  country,  whose  opinions  are 
really  deemed  worthy  of  respect.  Of  course, 
It  Is  easy  enough  to  brush  aside  any  opinion, 
with  votes  enough  to  do  It  with.  It  is  also 
proper  to  call  attention  to  the  fact  that  in 
the  Kline- Vogel  Case,  90  Mo.,  loc.  clt.  230, 
251,  1  S.  W.  733,  2  S.  W.  408,  It  is  said  In 
the  majority  opinion:  "Again,  this  court  has 
decided  on  several  occasions  that  our  pres- 
ent statute  of  limitations  applies  to  equita- 
ble as  well  as  legal  causes  of  action.  Hen- 
nchall  V.  Schmldtz,  50  Mo.  455;  Rogers  v. 
Brown,  61  Mo.  188.  Those  rulings,  In  my 
Judgment,  are  correct,  and  ought  not  to  be 
disturbed.  I  do  not,  therefore,  agree  to  the 
proposition  that,  when  the  relief  sought  Is 
based  upon  a  right  purely  equitable,  that  the 
court  acts  outside  of  and  Independent  of  the 
statute  of  limitations;  for  I  understand  the 
proposition  to  state,  and  to  be  intended  to 
Include,  the  doctrine  that  the  court  in  that 
class  of  actions  may  even  lengthen  the  stat- 
utory period  within  which  such  an  action 
may  be  brought."  But  In  the  subsequent 
case  of  Kroenung  v.  Goehri,  112  Mo.,  loc.  clt 
(US,  20  S.  W.  663,  It  was  said  by  the  writer 
of  the  majority  opinion  Just  mentioned:  "A 
court  of  equity  will  refuse  relief  where  the 
party  has  slept  upon  his  rights  for  an  unrea- 
sonable length  of  time,  and  this,  too,  with- 
out regard  to  the  statute  of  limitations.  In 
other  words,  a  court  of  equity  will  often  re- 
fuse relief  because  of  delay  in  bringing  the 
suit  though  the  period  of  delay  is  less  than 
that  prescribed  by  the  statute  of  limita- 
tions." But  no  hint  was  given  of  a  con- 
trary ruling  having  been  made  In  the  Kllne- 
Vogel  Case.  These  two  deliverances  do  not 
appear  to  Jibe  very  well  together.  See  sec- 
tion 302,  1  Elliott.  Gen.  Prac. 


STANDARD  INVESTMENT  CO.  v.  HOYT 

et  ai. 

(Supreme  Court  of  Slissouri,  Division  No.  2. 

June  28,  1901.) 

NEW  TRIAL,— NEWLY-DISCOVBRBD  BVIDENCH. 
Complainant  was  the  execution  purchaser 
of  certain  realty  alleged  to  belong  to  defend- 
ant H.,  and  sued  to  set  aside  certain  convey- 
ances of  the  property  as  fraudulent.  Defend- 
ant H.  testified  that  the  property  had  been 
purchased  by  him  with  money  belonging  to 
his  sister,  in  whose  name  the  title  stood,  and 
who  had  furnished  him  with  about  $^,000 
in  money  in  1879  and  1883,  which  money  he 
had  deposited  in  a  hanlc  in  his  own  name. 
Subsequent  to  the  decree  in  favor  of  the  de- 
fendants, the  complainant  discovered  evidence 
that  defendant  H.  had  testified  in  another  suit 
that  his  sister  gave  him  $8,000  in  money  to 
Invest  in  1882,  which  he  put  in  his  safe,  and 
did  not  open  any  bank  account  for  his  sister 


at  all  until  1889,  and  that  he  had  kept  the 
money  in  his  safe  all  the  time.  Eekd  to  author- 
ise the  grant  of  a  new  trial. 

Appeal  from  circuit  court.  Clay  county; 
E.  J.  Broaddus,  Judge. 

Suit  by  the  Standard  Investment  Company 
against  Benjamin  Hoyt  and  others.  From 
a  decree  In  favor  of  the  defendants,  the 
plaintiff  appeals.    Reversed. 

H.  M.  Meriwether  and  Jas.  A.  Gordon,  for 
appellant.  Botsford,  Deatherage  &  Young 
and  Simrall  &  Trimble,  for  respondents. 

SHERWOOD,  P.  J.  By  this  proceeding 
plaintiff  seeks  to  devest  the  title  out  of  de- 
fendants, and  vest  it  in  plaintiff,  in  certain 
real  estate  in  Kansas  City,  Mo.,  and  to  set 
aside  and  declare  void  certain  deeds  which 
evidence  that  title,  and  by  which  that  real 
estate  was  conveyed  .to  defendants.  The 
pieces  of  property  thus  litigated  are— First, 
the  Lyklns  place,  or  Twelfth  street  property; 
and,  second,  the  Sunnyside  property.  After 
answering,  defendants  alleging  prejudice 
against  them  of  all  of  the  Judges  oi  the  Jack- 
son county  circuit  court,  and  of  the  inhabit- 
ants of  that  county  also,  prayed  a  change  of 
venue,  which  thereupon  was  awarded  them 
to  the  circuit  court  of  Clay  county.  The  pe- 
tition sets  forth  that  on  the  18th  day  of 
March,  1892,  a  Judgment  was  obtained 
against  defendant  Benjamin  Hoyt  in  a  case 
wherein  the  state  of  Missouri  was  plaintiff 
and  Benjamin  Hoyt  was  defoidant,  for  per- 
sonal taxes  owing  from  the  detendant  and 
due  said  state  of  Missouri  for  the  years  1886 
to  1889,  amounting  in  the  aggregate  to  over 
f2,000;  the  said  Judgment  was  appealed  to 
the  supreme  court,  and  afterwards  affirmed 
In  part,  and  Judgment  finally  entered  up 
against  Hoyt  on  the  12th  day  of  November, 
1894;  that  In  December  of  the  same  year 
execution  was  duly  Issued  on  salu  Judgment, 
directed  to  the  sheriff  of  Jackson  county, 
who  on  the  12th  day  of  December,  1894,  un- 
der and  pursuant  to  said  execution,  levied 
upon  the  real  estate  above  described  as  the 
property  of  defendant  Hoyt;  that  on  the 
same  date  said  execntlon  was  duly  filed  In 
the  office  of  the  recorder  of  deeds  of  Jackson 
county.  Mo.,  setting  forth  said  Judgment,  and 
describing  the  property  levied  upon  as  re- 
quired by  statute;  that,  proceeding  under 
said  execution,  the  sheriff  duly  advertised 
and  sold  all  of  the  above-described  property, 
and  the  plaintiff  became  the  purchaser  there- 
of at  the  sheriff's  sale,  and  obtained  a  sher- 
iff's deed  therefor  on  the  9th  day  of  March, 
1805,  which  was  duly  recorded  on  the  18th 
day  of  March,  1895;  that  at  the  time  said 
execution  referred  to  was  filed  for  record,  as 
aforesaid,  all  of  the  above-described  real 
property  stood  on  the  records  in  the  name  of 
the  defendant  Sarah  J.  Smith,  but  that  said 
property  was  in  truth  at  that  time  owned  by 
the  defendant  Benjamin  Hoyt,  and  that  the 
said  Sarah  J.  Smith,  who  is  the  sister  of  the 
defendant  Benjamin  Hoyt,   was  simply  a 
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nominal  trastee  to  hold  the  title  of  said  prop- 
erty 80  as  to  prevent  the  same  from  being 
levied  upon  and  seized  as  the  property  of 
Hoyt;  that  the  Lykins  place  or  Twelfth 
street  property  was  transferred  to  defend- 
ant Sarah  J.  Smith,  on  the  15th  day  of  Sep- 
tember, 1890,  by  one  David  H.  Porter,  as 
trnstee,  under  a  deed  of  trust  executed  by 
one  Frank  Stevens  to  secure  the  payment  of 
m.  certain  note  to  oae  B.  Miller;  that  at  the 
time  of  said  trustee's  sale  the  defendant 
Benjamin  Hoyt  was  the  legal  owner  and 
bolder  of  the  Indebtedness  secured  by  said 
deed  of  trust,  and  that  at  the  sale  said  prop- 
erty was  bought  In,  and  he  procured  the 
deed  to  be  made  to  his  sister  Sarah  J.  Smith, 
for  the  purpose  aforesaid,  and  that  no  con- 
idderatlon  whatever  passed  from  Sarah  J. 
Smith  to  said  trustee  or  to  any  other  person 
tot  said  property,  and  that  said  conveyance 
to  said  Smith  was  merely  voluntary;  and, 
ma  to  the  Sunnyslde  property,  the  petition 
■PtB  forth  that  the  same  was  conveyed  to 
8arah  J.  Smith  by  James  and  Mary  Kehoe 
on  May  12,  1894,  and  that  the  consideration 
for  said  conveyance  was  a  note  or  notes 
owned  by  said  Kehoe  and  wife  lO  defendant 
Benjamin  Hoyt,  which  note  or  notes  had 
been  made  by  Mary  E.  Lyon  to  said  Ben- 
jamin Hoyt  on  the  22d  day  of  December, 
1S85,  and  a  deed  of  trust  given  on  that  date 
to  George  H.  English  for  the  benefit  of  Ben- 
jamin Hoyt;  that  said  deed  of  trust  was 
afterwards  foreclosed,  and  the  property 
bonght  in  by  Hoyt,  though  he  procured  the 
deed  to  be  made  to  Sarah  J.  Smith,  and  that 
no  consideration  moved  from  Sarah  J.  Smith 
to  said  trustee  for  said  property;  that  after 
said  property  had  been  levied  upon  by  the 
slieriff.  and  said  levy  duly  recorded,  the  de- 
fendant Benjamin  Hoyt  did,  on  the  14th  day 
of  January,  1895,  procure  the  defendant 
Sarah  J.  Smith  to  make  a  conveyance  of  all 
•aid  property  to  defendant  Susan  O.  Stevens, 
for  the  purpose  of  further  hindering,  delay- 
ing, and  defrauding  the  creditors  of  said 
Hoyt,  and  of  so  clouding  the  title  as  to  pre- 
vent said  property  from  being  sold  for  a  fair 
consideration  at  the  sheriff's  saie;  that  the 
defendant  Susan  C.  Stevens,  within  a  few 
days  thereafter,  executed  to  defendant  J.  H. 
McGiee,  trustee,  a  deed  of  trust,  purporting 
to  secure  to  Sarah  J.  Smith  two  notes,  of 
$2,250  each,  as  part  payment  for  the  above- 
deocrlbed  real  estate,  and  that  on  the  same 
date  the  said  Susan  C.  Stevens  conveyed  all 
of  said  property  by  a  warranty  deed  to  de- 
fendant J.  K.  Miller  Stevens;  and  it  la  set 
forth  that  in  each  of  these  cases  the  trans- 
fers were  without  any  consideration  in  fact, 
and  merriy  for  the  purpose  of  clouding  the 
title  as  aforesaid,  and  that  each  of  the  de- 
fendants knew  at  the  time  that  said  real 
estate  bad  been  levied  upon  and  seized  by 
the  sheriff  for  the  purpose  of  satisfying  the 
Judgment  against  the  defendant  Benjamin 
Hoyt,  as  above  mentioned.  Plaintiff  prays 
for  a  decree  to  vest  the  title  to  all  of  said 


real  estate  In  the  plaintiff,  and  a  finding  that 
at  the  time  of  the  levy,  to  wit  on  the  12th 
day  of  December,  1884,  the  said  defendant 
Sarah  J.  Smith  was  merdy  a  trustee  for 
defendant  Benjamin  Hoyt  and  adjudging 
fraudulent  and  void  as  against  plaintiff  the 
conveyance  from  Sarah  J.  Smith  to  Susan  C. 
><^vens,  and  from  Susan  C.  Stevens  to  Mc- 
Uee,  trustee,  and  from  Susan  C.  Stevens  to 
J.  K.  Miller  Stevens. 

All  of  defendants  answered.  The  answer 
of  Sarah  J.  Smith  admits  that  she  acqtilred 
the  Lykins  place  property  from  D.  H.  Porter, 
trustee,  and  the  Sunnyslde  property  from 
George  H.  English,  trustee.  She  admits  on 
the  14th  day  of  January,  1893,  she  conveyed 
all  of  the  said  property  to  Susan  C.  Stevens. 
AH  the  other  allegations  in  the  petition  are 
denied.  The  answer  of  Susan  C.  Stevens  ad- 
mits that  she  paid  no  consideration  for  the 
property,  and  that  she  took  the  title  to  said 
property,  made  said  notes  and  deed  of  trust 
and  warranty  deed,  as  a  matter  of  accommo- 
dation to  her  brother  J.  K.  Millar  Stevens, 
In  order  that  his  credit  might  not  be  Im- 
paired by  giving  the  said  notes  and  deed  of 
trust.  The  answer  of  J.  K.  Miller  Stevens 
admits  the  some  fact  admitted  by  other  de- 
fendants, and  claims  to  have  bought  said 
property  in  good  faith  and  for  a  valuable 
consideration.  The  answer  of  hoyt  admits 
the  same  facts  as  other  defendants,  but  de- 
nies all  other  statements  in  the  petition. 

The  evidence  In  this  cause,  largely  contain- 
ed in  depositions,  documents,  and  other  pa- 
pers, was.  In  substance  and  effect  as  follows: 
That  Benjamin  Hoyt  was  a  man  of  consid- 
erable means,  who  brought  with  him  to  Kan- 
sas City,  In  1856,  as  much  as  $7,000  or  $8,000 
in  money,  and  he  engaged  in  loaning  this 
money  upon  chattels  and  real  estate,  and  in 
the  wheat  business;  that  afterwards,  at  vari- 
ous times,  according  to  his  own  evidence,  he 
bad  a  large  amount  of  money  and  property  of 
his  own;  that  at  one  time  he  had  as  much  as 
$10,000  In  gold,  and  at  another  time  as  much 
as  $10,000  in  United  States  government 
bonds;  that  he  made  $12,000  to  $15,000  in  one 
deal  in  1893;  that  be  sold  certain  real  estate 
on  Union  avenue,  in  Kansas  City,  for  $12,000 
cosh  in  the  70's,  but  be  states  that  one-half 
of  this  money  belonged  to  bis  sister  Mrs. 
Smith.  No  attempt  was  made  by  the  plain- 
tiff to  trace  the  money  and  property  of  Hoyt 
at  an  earlier  period  than  1883,  when  It  ap- 
pears he  opened  a  bank  account  in  hia  own 
name  in  Kansas  City  with  the  banking  house 
of  Foster,  Crouse  &  Co.  It  appeared  that  he 
sent  from  New  York  to  Miller  Stevens,  in 
Kansas  City,  In  1879,  $7,000  by  express. 
Hoyt  said  that  this  money  belonged'  to  Mrs. 
Smith,  but  he  also  stated  that  when  he  came 
to  Kansas  City  a  few  weeks  afterwards,  and 
had  a  settlement  with  Miller  Stevens,  Stev- 
ens was  a  few  hundred  dollars  short  and  he 
gave  a  chattel  mortgage  to  secure  the  amount 
due  from  him.  This  chattel  mortgage  Is  for 
the  sum  of  $411.    The  mortgage  is  dated 
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April  24, 1S79,  and  sIio\ni  th>t  tbe  notoe  weK 
payable  to  Benjamin  Hoyt.  It  also  appeared 
from  tbe  evidence  that  Benjamin  Hoyt  loan- 
ed to  s»ld  Miller  Sterens  and  his  wife,  B.  H. 
Stevens,  ^1,200  In  December,  1SS7,  which 
amount  was  secured  by  a  note  given  to  Hoyt, 
and  a  chattel  mortgage  covMlng  about  every- 
thing that  Stevens  owned  at  that  tlmflL 
Stevens,  in  his  evidence,  asserts  that  h«  never 
received  this  money.  He  had  forgotten 
abont  tbe  mortgage,  but  inasmuch  as  the 
bank  account  of  Hoyt  on  the  same  date 
sho-ws  a  check  for  $1,180,  which  would  be 
abont  the  amonnt  to  be  paid  Stevens  after 
deducting  the  ordinary  expense  of  such  a 
chattel  mortgage,  and  Inasmuch  as  this  mort- 
gage was  filed  for  record,  we  may  fairly  a»- 
snme  that  Stevens  got  the  money.  It  ap- 
pears from  the  bank  account  of  Hoyt  that 
Hoyt  deposited  with  said  bank  of  Foster, 
Crouse  &  Co.,  between  October  23,  1883, 
and  Iklarch  2S,  1884,  the  period  of  said  ac- 
count, t&e  sum  of  ^,733.34,  and  In  this  ac- 
count the  checks  are  shown  which  were 
drawn  against  said  accoxmt  A  number  of 
them  appeared  to  have  been  made  to  M. 
Stevens,  and  a  number  to  "self,"  showing 
that  Hoyt  was  using  said  money  as  his  own. 
Tbe  balance  due  on  March  27th  was  trans- 
ferred to  bank  of  Kansas  City.  The  account 
in  the  bank  of  Kansas  City  Is  not  shown,  but 
It  appears  that  on  May  20,  1884,  Benjamin 
Hoyt  evened  an  account  with  the  Traders^ 
Bank  by  depositing  the  sum  of  $1,000,  and 
this  account  continued  in  the  name  of  Hoyt 
from  that  day  up  until  the  time  said  bank 
was  (dianged  to  the  Union  National  Bank, 
and  on  through  said  Union  National  Bank 
until  June  11,  ISHS.  In  the  two  years  of 
business  with  the  Traders'  Bank  Hoyt  had 
deposited  with  said  bonk  $72,794.88,  and  In 
tiie  three  years  with  the  Union  National 
Bank  he  deposited  In  the  aggregate  937,870.- 
33.  This  money  was  all  in  Hoyt's  name,  and 
the  chedts  upon  tiie  account  were  all  made 
by  Hoyt;  but  when  the  account  was  opened 
In  the  American  National  Bank,  on  August 
24,  18S9,  it  was  opened  In  the  name  of  Mrs. 
Sarah  J.  Smith.  The  account  continued  with 
the  American  National  up  until  October  9th 
at  the  same  year,  during  whldi  period  Hoyt 
deposited  and  checked  out  $12,091.75.  There 
Is  no  assertion  by  any  of  tbe  defendants  that 
this  money  Is  different  from  that  which  had 
been  carried  In  the  Union  National  Banli,  bnt 
Hoyt  stated  that  It  was  a  part  of  the  same 
money,  and  that  he  continued  to  sign  the 
checks  on  tbe  American  National  Bank,  sim- 
ply signing  them  in  the  name  of  Mrs.  Smith 
Instead  of  bis  own  name,  and  when  the  ac- 
count was  removed  from  the  Ameiican  Na- 
tional Bank  it  was  taken  to  the  Misaonrl 
National,  and  continued  there  In  the  name  of 
Mrs.  Sarah  J.  Smith.  On  the  other  hand,  It 
api>eared  that  his  sister  S«rah  J.  Smith,  who 
lived  IB  Oonnectient,  was  a  woman  of  very 
moderate  circumstances;  her  first  husband, 
Dan,  having  died  in  1870,  without  any  prop- 


arty  whatever,  and  she  being  for  years  en- 
gaged in  a  small  mUllnery  bnai&ess,  which 
she  conducted  at  her  home.  Her  home  was 
valued  by  her  at  $1,200,  and  for  a  long  time 
It  was  covered  by  a  mortgage,  which  was 
voiewed  from  time  to  time  by  borrowing 
from  other  people,  and  finally  reduced  to 
9700.  Mrs.  Dan  became  Blrs.  Smith  in  1874 
or  1875,  and  Mr.  Smith  died  in  October,  1877. 
When  Mr.  Smith  died  he  left  between  $2,000 
and  $8,000  In  life  insurance,  which  money 
was  divided  between  Mrs.  Smith  and  the 
children  of  Mr.  Smith  by  a  former  wife. 
Mr.  Smith  was  a  man  engdged  in  several  busi- 
nesses, in  none  of  which  he  appeared  to  be 
successful,  and  according  to  the  testimony 
of  his  son  Charles  Smith,  who  was  bis  bnsl- 
nesB  associate  and  bookkeeper,  he  had  to 
borrow  money  to  carry  on  his  bustnbsa,  and 
at  tbe  time  of  his  death  had  no  prop^ty 
worth  mentioning  at  all;  his  bnshiess  hav- 
ing been  practically  destroyed  by  fire,  and 
tbe  remainder  turned  over  to  creditors.  It 
appeared  that  Isaac  Smith  was  borrowing 
money  at  from  8  per  cent,  to  9  per  cent  in 
order  to  carry  on  his  business,  and  at  the 
time  of  his  death  he  left  a  large  indebted- 
ness, with  practically  no  property.  The  tes- 
timony of  Charles  Smith,  the  son,  was  sub- 
stantiated by  the  testimony  of  Harrison 
Flint,  who  had  been  in  business  with  Mr. 
Smith  as  a  partner,  and  had  loaned  him 
money.  At  tbe  time  of  the  death  of  Isaac 
Smith,  Sarah  J.  Smith  administered  on  his 
estate,  and  by  her  Inventory  it  was  shown 
that  the  estate  of  her  husband  did  not  ex- 
ceed $200  in  value.  Mrs.  Smith,  who  testi- 
fied by  deposition,  claimed  that  about  a  year 
and  a  half  before  bis  death,  to  wit,  1875  or 
1876,  her  husband  gave  her  a  present  of 
$12,500  in  United  States  bonds.  She  sold 
these  bonds  were  coupon  bonds,  and  that  for 
all  the  time  afterwards,  and  even  during  Mr. 
Smith's  life,  they  kept  them  in  a  littie  tin 
bor  under  the  bed  in  their  bouse  in  Oon- 
nectient. She  did  not  luiow  what  Interest 
they  bore  or  anything  about  them,  and  two 
women  were  produced  who  testified  that 
tliey  saw  tbe  bonds  at  Mrs.  Smith's  house. 
They  all  agreed  that  tbe  bonds  were  coupon 
bonds,  and  these  two  witnesses,  who  claimed 
that  the  bonds  were  spread  out  before  them, 
said  that  they  had  one  coupon  attached. 
Mrs.  Smith  testified  that  Benjamin  Hoyt 
sold  these  bonds  for  ber,  and  took  the  money 
for  Investment  in  Kansas  City;  that  he  sold 
about  $7,000  in  1879,  and  tbe  balance  In  1882 
or  1S8S;  and  Hoyt  testified  that  wh«n  he 
sold  the  bonds  he  received  for  them  a  con- 
slderaUe  premium.  They  both  said  that 
Hoyt  collected  the  Interest  on  these  bonds  for 
years,  but  neither  of  them  remembered  the 
rate  of  interest  they  drew,  nor  anything  else 
about  the  bonds,  except  that  they  were  Unit- 
ed States  coupon  bonds.  Mcs.  Smith  testi- 
fied that  she  had  been  In  business  for  her- 
self for  a  number  of  years  prior  to  1863  in 
a  small  way  as  a  milliner,  bat  abe  testtSed 
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that  she  "didn't  jnake  much  out  of  It"  She 
admitted  having  been  sued  for  a  bill  con- 
tracted in  her  business,  and  Judgment  ob- 
tained against  her,  because,  as  she  states, 
she  had  lost  her  receipt  This  was  prior  to 
the  time  when  she  stated  that  she  turned 
over  to  Hoyt  and  Miller  Stevens  $7,000  to  be 
invested  In  Kansas  City  for  her.  She  says 
she  took  no  receipt,  and  there  was  never  any 
-writing  of  any  kind  between  her,  Hoyt,  and 
Stevens.  Hoyt  and  Stevens  also  testified 
that  there  was  no  writing— not  even  a  check 
—to  evidence  the  payment  of  this  money. 
The  parties  in  their  evidence  differed  greatly 
as  to  the  amount  which  had  been  turned 
over  by  Mrs.  Smith  and  received  by  Hoyt 
and  Stevens  for  Investment  Hoyt  testified 
that  he  had  received  $24,000  in  "original 
money"  from  Mrs.  Smith  during  the  time  re- 
ferred to,  but  she  does  not  make  it  out  any- 
thing like  that  sum.  Mrs.  Smith  testified 
that  she  bad  never  received  any  returns 
from  this  Investment  except  now  and  then 
a  little  Interest.  It  was  admitted  by  Hoyt 
that  no  bank  account  had  ever  been  opened 
In  the  name  of  Mrs.  Smith  in  Kansas  City 
prior  to  the  one  opened  in  the  American  Na- 
tional Bank  in  1889.  Hoyt  testified  on  the 
trial  of  this  case  that  the  money  he  deposited 
In  the  various  banks  in  his  name  was  Mrs. 
Smith's  money,  being  a  part  of  the  money 
received  from  the  sale  of  the  United  States 
bonds,  but  he  showed  no  bank  account  where 
he  kept  bis  own  money  during  this  period 
or  any  other  period.  Several  checks  were 
produced  showing  that  Hoyt  was  using  this 
money  as  bis  own  and  for  his  personal  ex- 
penses. Hoyt's  testimony  on  this  point  was 
exactly  contrary  to  his  testimony  given  on 
the  11th  day  of  June,  1884,  in  a  deposition 
taken  In  another  case.  At  that  time  he  stat- 
ed that  he  had  not  put  this  money  of  Mm. 
Smith's  In  any  bank,  but  put  It  In  his  safe, 
and  that  he  never  opened  any  account  In  any 
bank  In  Kansas  City  for  or  on  behalf  of  Mrs. 
Smith  prior  to  the  time  he  opened  the  ac- 
count in  the  American  National  Bank.  He 
further  stated  in  this  deposition  that  he  did 
keep  his  own  money  in  the  bank.  This  Is 
Important  as  it  was  shown  that  the  $3,600 
note,  which  was  the  consideration  for  the 
Lykins  place  lots,  was  purchased  by  a  check 
given  on  the  Union  National  Bank,  which 
account  stood  In  Hoyt's  name.  It  appears 
from  the  evidence  that  all  loans  made  prior 
to  October,  1883,  were  made  in  the  name  of 
Benjamin  Hoyt,  but  about  that  time  the 
Kansas  City  assessor  got  after  Hoyt  with 
regard  to  the  assessment  of  his  personal 
property.  The  tax  bill  read  in  evidence 
showed  that  prior  to  that  time  Hoyt's  as- 
sessment was  ?1,000  in  valuation,  but  that 
In  the  fall  of  1883,  for  the  taxes  of  1884,  his 
assessment  was  raised  to  $15,000.  Hoyt  also 
testified  that  he  was  having  trouble  with  the 
tax  authorities.  This  tax  bill  showed  that 
his  assessment  was  continually  raised  until 
1889,  when  It  was  put  at  $30,000.     In  the 


fall  of  1883  Miller  Stevens  b^an  taking  chat- 
tel mortgages  in  the  name  of  Sarah  J.  Smith, 
and  thereafter  the  Instmmenta  recorded 
were  in  her  name.  MIUot  Stevens  and  his 
clerk  both  testified  that  on  this  business  they 
were  getting  Q  per  cent,  a  month;  that  is, 
they  made  a  loan  of  $100,  and  required  the 
maker  to  give  a  note  and  mortgage  for  30 
days,  and  it  was  $5  a  month  to  renew  It  or 
$2.!S0  on  a  $50  note. 

All  of  the  defendants  admitted  that  there 
was  no  consideration  paid  by  Sarah  J.  Smith 
for  any  of  this  property  at  the  time  of  the 
trustee's  sale,  but  they  based  her  title  upon 
the  ownership  of  the  notes  which  were  fore- 
closed. To  controvert  this  claim,  plaintiff  pro- 
duced documentary  and  record  evid^ice  as 
follows:  As  to  the  Lykins  place  lots,  it  was 
shovm  that  Hoyt  bought  the  $3,500  note  from 
B.  Miller,  and  paid  B.  Miller  with  bis  own 
check,  against  his  own  bank  account  In  the 
Union  National  Bank.  This  deed  of  trust 
was  recorded  on  the  13th  day  of  June,  1887, 
and  Hoyt's  bank  account  shows  that  on  ^he 
next  day,  to  wit,  on  the  14th  day  of  Juue, 
it  was  charged  with  the  $3,500  check.  This 
deed  of  trust  was  foreclosed  by  the  trustee 
on  September  IS,  1890,  and  the  trustee,  Por^ 
ter,  recited  In  the  trustee's  deed  that  the 
foreclosure  was  made  at  the  request  of 
Benjamin  Hoyt  who  was  the  legal  owner 
and  holder  of  the  indebtedness  secured  by 
the  deed  of  trust.  The  amount  realized  at 
the  trustee's  sale  was  not  sufilclent  to  can- 
cel the  note,  and  a  few  days  afterwards,  to 
wit  on  the  16th  day  of  September,  1890. 
Benjamin  Hoyt  sued  Frank  Stevens  and  B. 
Miller  in  the  circuit  court  of  Jackson  conntj 
for  the  balance  due  on  the  note,  and  obtained 
Judgment  against  B.  Miller,  in  Hoyt's  name, 
for  $2,786.  Afterwards,  to  wit  on  March 
21,  1891,  there  was  a  compromise  between 
Benjamin  Hoyt  and  B.  Miller  of  all  their 
dillereuces,  and  they  entered  Into  a  writtm 
agreement.  This  agreement  relates  to  the 
$3,500  note  and  Judgment  thereon,  and  Ly- 
kins place  lot  which  had  been  foreclosed. 
It  is  set  forth  in  the  record  and  recites 
that  B.  Miller  agrees  to  pay  to  Hoyt  the  sum 
of  $1,750,  which  Is  to  be  in  addition  to  the 
property  on  the  Twelfth  street  (Lykins  place) 
lots,  which  was  sold  under  deed  of  trust; 
this  property  to  be  held  by  said  H9yt  or 
those  to  whom  he  had  It  conveyed,  free 
from  any  claim  by  said  Miller.  There  Is  noth- 
ing in  this  agreement  which  in  any  way  In- 
dicates that  the  money  which  Hoyt  paid  and 
which  was  due  him  belonged  to  any  otha 
person  than  Hoyt. 

As  to  the  Sunnyside  place  property,  the  evi- 
dence showed  that  in  December,  1885,  a  note 
was  made  by  Mary  E.  Lyon  and  O.  E.  Lyon 
to  Benjamin  Hoyt,  and  the  deed  of  trust  giv- 
en by  said  parties  to  George  H.  English  for 
Hoyt  to  secure  the  payment  of  said  note. 
This  note  and  deed  are  set  forth  on  pages  27 
and  28  of  the  record.  There  is  no  evidence 
that  this  note  had  ever  been  assigned  to  Mia. 
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Smith,  and  all  of  the  defendants  admitted 
tbat  tbere  was  no  consideration  paid  by  Mrs. 
Smltb  at  the  time  of  the  trustee's  sale.  This 
property  was  foreclosed,  and  by  Hoyt's  direc- 
tion deeded  to  Sarah  J.  Smith,  Both  Sunny- 
side  place  lots  were  in  the  same  condition. 
It  also  appears  from  the  evidence  of  James 
Kehoe  that  he  purchased  these  lots  subject  to 
the  two  $500  notes,  which  he  asaumed  and 
agreed  to  pay,  and  that  afterwards,  at  the  so- 
licitation of  Hoyt,  he  conveyed  the  property 
to  Sarah  J.  Smith  without  any  further  con- 
sideration, except  the  fact  of  his  liability  on 
the  notes.  It  Is  important  to  observe  that 
the  testimony  of  Kehoe  as  to  the  ownership 
of  these  notes  is  of  no  value,  because  he 
states  tliat  he  learned  they  belonged  to  Mrs. 
Smith  from  the  records,  and  that  he  bad  no 
other  information.  But  the  records  show,  as 
we  have  seen,  that  the  notes  were  payable  to 
Hoyt,  and  the  deed  of  trust  was  to  secure 
their  payment  to  Hoyt. 

As  a  strong  indication  of  the  tendency  to 
fraudulent  deeds  by  these  parties,  we  call 
special  attention  to  the  testimony  of  Kehoe. 
Be  explains  that  he  made  deeds  to  this  Sun- 
nyslde  property  to  his  wife,  through  Mrs. 
Smith,  in  order  to  defraud  his  creditors,  and 
he  states  that  Benjamin  Hoyt  was  the  man 
who  did  the  business.  PlaintiCr  showed,  for 
the  purpose  of  discrediting  the  testimony  of 
Ben  Hoyt  and  Sarah  J.  Smith,  that,  under 
the  statutes  of  Connecticut,  Sarah  J.  Smith 
was  required  to  list  for  taxation  all  property 
owned  by  her,  wherever  situated,  and  that 
she  had  made  oath  to  numerous  lists  in 
which  she  specified  her  home  in  Connecticut, 
but  swore  that  she  had  no  other  property. 
It  was  also  shown  in  evidence,  by  a  deposition 
given  by  Stella  Smltb,  Mrs.  Smith's  daughter, 
several  years  ago,  that  she  did  not  linow  that 
Mrs.  Smith  had  any  property  in  Kansas  City, 
although  she  stated  she  was  familiar  with  her 
mother's  afFoirs.  It  was  shown  that  Benja- 
min Hoyt  had  for  several  years  sworn  falsely 
as  to  his  personal  property  in  Kansas  City; 
that  the  assessors  had  notified  him  that  it 
was  a  duty  to  give  in  all  personal  property 
owned  by  him  or  In  his  possession  and  con- 
trol, and  that  he  bad  been  giving  in  and 
swearing  to  lists  stating  that  he  had  personal 
property  in  value  ranging  from  $100  to  $500 
during  the  very  time  when  his  bank  accounts 
showed  thousands  of  dollars  to  his  credit  It 
also  appeared  in  evidence,  and  was  not  de- 
nied, that,  the  day  before  the  sale  set  by  the 
sheriff  of  Jackson  county  for  disposing  of  the 
real  estate  levied  upon  by  him  as  aforesaid,  a 
preliminary  restraining  order  was  prayed  by 
Sarah  J.  Smith  to  restrain  the  sheriff  from 
making  the  sale,  and  a  few  days  thereafter 
Sarah  J.  Smith  transferred  the  property  to 
Susan  C.  Stevens,  sister  of  Miller  Stevens, 
who  In  turn  transferred  it  to  Miller  Stevens, 
who.  according  to  his  own  testimony,  was  a 
pawnbroker,  and  for  years  engaged  in  the 
chattel  mortgage  business,  and  Miller  Stevens 
pretended  to  be  an  innocent  purchaser  for 


value,  without  knowledge  of  the  fact  that  the 
property  had  been  levied  upon  and  advertised 
for  sale.  It  also  appeared  from  the  evidence 
that  as  soon  as  these  sales  were  made  the 
injunction  suit  was  dismissed. 

On  this  record,  presenting  the  evidence 
above  set  forth,  plain tifF  contends:  First. 
That  Benjamin  Hoyt  purchased  those  notes 
with  his  own  money,  and,  as  they  all  ad- 
mitted that  there  was  no  other  consideration 
for  the  property,  it  was  his  property,  and 
liable  to  be  sold  for  his  debts,  and  the  plain- 
tlfC  Is  entitled  to  a  decree  as  prayeu.  Second. 
That,  as  to  the  Lykins  place  or  Twelfth 
street  lots,  the  defendants  are  estopped  by 
the  solemn  recital  in  the  trustee's  deed  from 
denying  the  fact  that  Benjamin  Hoyt  was 
at  that  time  the  owner  and  holaer  of  the 
notes,  and  that,  therefore,  as  to  this  proper- 
ty, plaintiff  is  entitled  to  a  decree  as  prayed, 
independently  of  any  other  evidence,  except 
the  admission  made  by  all  of  the  defendants 
that  there  was  no  consideration  paid  by  Sa- 
rah J.  Smith  at  the  sale  or  afterwards. 
There  was  evidence  on  behalf  of  defendants 
which  was  to  some  extent  of  a  contrary  ef- 
fect of  that  above  recited,  but  it  would  not 
seem  of  sufficient  force  to  overcome  that 
above  mentioned,  and,  in  addition  to  that 
consideration,  it  is  to  be  remembered  that 
one  of  the  grounds  of  the  supplemental  mo- 
tion for  a  new  tilal  was  that  Benjamin 
Hoyt,  one  of  the  defendants,  and  the  princi- 
pal witness  and  mainstay  for  himself  and 
the  other  defendants,  testified  in  the  pres- 
ent cause  that  he  had  received  from  his  sis- 
ter Mrs.  Sarah  J.  Smith,  for  investment  In 
Kansas  City,  "about  $24,000  original  money"; 
while  in  another  cause  (that  of  Glasner  et  al. 
against  the  Western  Warehouse  &  Storage 
Company)  the  same  witness,  in  his  deposition 
given  on  the  11th  day  of  June,  18W,  testified 
that  he  began  to  act  as  the  agent  of  Sarah 
J.  Smith  in  Kansas  City  in  1882  or  1883;  that 
about  this  time  she  gave  him  $8,000  in  cur- 
rency, while  he  was  in  Connecticut,  which 
currency  he  brought  to  Kansas  City;  that 
she  has  not  sent  any  here  since  that  time; 
that  he  put  this  money  in  his  safe,  and  did 
not  open  any  bank  account  in  the  name  of 
Sarah  J.  Smith  at  that  time;  that  he  nev«r 
did  open  any  account  for  or  on  behalf  of  Sa- 
rah J.  Smith  in  any  bank  until  be  opened  the 
account  In  the  Missouri  National  or  the 
American  National  Bank;  that  he  opened  the 
account  in  the  American  National  Bank 
about  1889  or  1890,  and  afterwards  In  the 
Missouri  National  Bank.  Upon  being  asked 
bow  he  had  kept  all  of  her  money  prior  to 
that  time,  his  answer  was,  "In  my  safe." 
On  the  basis  of  such  newly-discovered  testi- 
mony; testimony  of  such  a  totally  variant 
character  from  that  given  in  the  present 
trial;  testimony  not  merely  of  a  cumulative 
nature;  testimony  which  would  clearly  ad- 
mit the  application  to  Hoyt's  testimony  of 
the  maxim,  "Falsus  in  uno,  falsus  in  omni- 
bus,"—the   court    should    indubitably    have 
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granted  a  new  trla].  The  situation  loudly 
■called  for  such  a  course,  and  It  was  eiTor  to 
refuse  such  new  trial.  State  v.  Hurray,  91 
Mo.  95,  3  S.  W.  387;  State  v.  Bailey,  94  Mo., 
loc.  clt.  315,  7  8.  W.  425;  1  Grab.  &  W.  New 
Trials,  172;  8  Grah.  &  W.  New  Trials,  1053- 
1057;  Keenan  t.  People,  104  111.  385;  Casey 
T.  State,  20  Neb.  138,  29  N.  W.  264,  and  eases 
cited;  Blsh.  New  Or.  Proc.  f  1279.  The  tes- 
timony, as  above  quoted,  was  of  distinct  and 
Independent  facts,  and  there  was  no  laches 
Imputable  to  plaintiff  In  their  subsequent.  In* 
stead  of  their  prior,  discovery.  They  con- 
stituted not  only  admissions  of  the  strongest 
character  against  Hoyt  himself,  but  they 
showed  beyond  peradventure  that  his  testi- 
mony was  absolutely  unworthy  of  belief. 

But,  apart  from  what  has  just  been  said, 
we  are  by  no  means  satisfied  with  the  result 
otherwise  reached  in  this  cause.  We  regard 
the  testimony  as  pointing  very  strongly  to- 
wards a  different  finding  and  ruilng  from 
that  made  by  the  lower  court.  To  the  end 
that  this  cause  may  be  tried  more  in  accord- 
ance with  the  facts  In  evidence  and  with  the 
experience  of  common  life,  and  the  ordinary, 
orderly,  and  usual  methods  of  transacting 
business,  and  the  presumption  arising  there- 
from, the  decree  of  dismissal  will  be  revers- 
ed, and  the  cause  remanded.    All  concur. 


KRUEGER  V.  VORHATJER  et  al. 

(Suprpme  Court  of  Missouri,  Dirision  No.  2. 

June  28,  1001.) 

FRADDtJUSNT   CONVEYANCE— ACTION   TO   SBT 
ASIDB-INTENT  TO  DEFRAUD. 

1.  A  deed  of  trust  was  made  and  foreclosed. 
Thereafter  plaintiff  obtained  a  judgment 
against  the  maker  for  a  tort  committed  after 
the  foreclosure  sale.  Held,  that  be  could  not 
maintain  a  suit  to  set  aside  the  conveyance, 
there  being  no  evidence  of  an  actual  intent  at 
that  time  to  defraud  plaintiff. 

2.  Schemes  to  defraud  hia  existing  and  sub- 
sequent creditors,  entered  into  by  a  party  aft- 
er making  a  deed  of  tmat.  cannot  affect  the 
validity  of  snch  deed. 

3.  Where,  at  the  time  of  the  execution  of 
a  deed  of  trust  and  a  sale  thereunder,  the 
maker  had  only  one  current  creditor,  whose 
detm  was  satisfied  before  plaintiff  obtained 
judgment  for  damages  for  a  tort  committed 
by  the  maker  subsei^uent  to  such  deed  and 
sale,  any  fraud  or  intent  to  defraud  such 
current  creditor  by  making  the  trust  deed  can- 
not be  set  up  by  plaintiff  to  avoid  it  and  the 
sale. 

Appeal  from  St.  Louis  circuit  court;  Jacob 
Klein,  Judge. 

Suit  tar  Henry  A.  Krueger  against  Emtl 
Vorhauer  and  others.  From  a  decree  in 
favor  of  plaintiff,  defendants  appeal.  Re- 
versed. 

Kehr  &  Tlttmann,  for  appellants.  0.  A. 
Appel,  Daniel  Dillon,  and  John  Dillon,  for 
respondent. 

SHERWOOD,  P.  J.  Equitable  proceeding, 
having  for  its  object  the  avoidance  and  can- 
cellation of  certain  conveyances,  transfers. 


and  judgments,  which  are  best  described  la 
the  petition,  which,  in  substance  and  ^Eect, 
states:  That  plaintiff  recovered  a.  jndgment 
against  defendant  Emll  Torbauer  on  March 
18, 180G,  In  the  circuit  court,  city  at  St  Lonia, 
for  $3,000,  and  that  it  is  whoUy  unsatisfied; 
that  on  February  10.  1894,  Emll  Vorbaner 
was  fiM  owner  in  fee  of  certain  real  estate 
in  St  liOQls,  fronting  60  feet  on  Mullanphy 
street,  in  city  block,  2,314,  being  lot  3a.  the 
eastern  20  feet  of  lot  34,  and  the  weston  15 
feet  of  lot  36;  that,  being  indebted,  and,  in 
anticipation  of  becoming  further  Indebted, 
said  Emll  Vorhauer  placed  a  deed  of  trust 
for  15,500  thereon,  maturing  In  two  years, 
to  Henry  Vorhauer,  as  trustee  for  WilUam 
Vorhauer,  cestui  que  trust;  that  thereafter, 
on  June  14,  1894,  oae  George  P.  Pfeiffer 
placed  a  mechanic's  Uen  on  forty  feet  of 
Ehnil's  land  and  the  Improvements  thereon, 
in  the  sum  of  $3,804.45,  and  that  suit  was 
filed  on  said  lien  to  the  October  term,  1894, 
of  the  circuit  court  of  the  city  of  St  Louis, 
and  a  default  judgment  was  taken  tbertin 
on  DecembA'  29,  1894,  for  13,816.47,  and  that 
said  judgment  was  assigned  to  William  Vor- 
hauer on  January  11,  1895;  tbnt  on  filing 
of  said  lien,  Henry  Vorhauer,  trustee  un- 
der the  trust  deed,  refused  to  act  and  Charles 
Erd  succeeded  him  as  trustee  thereunder; 
that  on  July  12,  1894,  Erd  sold  the  property 
nnder  the  trust  because  of  the  said  lien,  and 
that  Henry  Vorhauer  bought  the  property  at 
that  sale;  that  on  April  25,  18!)4,  Emll  gave 
an  Irrevocable  power  of  attorney  to  Henry 
to  collect  the  rents  on  all  real  estate  then 
owned  by  Emll  until  an  indebtedness  (amount 
not  given)  frorm  Emll  to  Henry  should  there- 
b.v  become  discharged;  that  all  said  deeds, 
transfers,  conveyances,  assignments,  etc., 
were  in  fact  without  consideration,  were  not 
in  good  faith;  that  the  mechanic's  lien  and 
the  suit  thereon  were  not  brought  in  good 
faith;  that  the  judgment  was  coUnsively  pro- 
cured between  Pfeiffer  and  the  defendants 
herein;  and  that  the  deeds,  conveyances, 
transfers,  and  assignments  were  made  at  the 
special  instance,  instigation,  and  request  of 
Emll,  and  in  confederation  with  William  and 
Henry  Vorhauer  to  evade  the  payment  of 
Emll's  existing  and  subsequent  indebtedness, 
and  to  enable  Emll  to  conceal  and  cover  bla 
real-estate  titles,  with  the  intent  to  hinder, 
delay,  and  defrand  existing  and  subsequent 
creditors;  that  the  title  to  the  real  estate  is 
held  by  Henry,  and  as  to  the  judgment  by 
William,  secretly,  etc.,  for  the  sole  use  and 
benefit  of  Gmll;  that  an  execution  on  plain- 
tiff's judgment  against  Emll  has  been  re- 
turned nulla  bona.  Wherefore  plaintiff  says 
that  the  deeds,  conveyances,  transfers,  and 
assignments,  as  well  as  the  said  judgment 
obtained  by  Pfeiffer,  and  the  assignment 
thereof,  are  fraudulent  and  are,  as  to  the 
judgment  of  this  plaintiff,  void,  and  prays 
that  as  to  the  judgment  of  this  plaintiff  they 
may  be  for  naught  held,  canceled,  and  an- 
nulled;  that    the    court   declare   plaintiff's 
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Judgment  a  lien  on  the  real  estate  par  amount 
and  freed  from  any  title,  etc^  ol  Henry  and 
William  Yorbauer.  nowever  obtained;  and 
for  further  relief.  Defendant  filed  a  gen- 
«ctd  denial.  After  bearing  the  evidence  in 
the  cause,  the  court  entered  the  following 
decree,  June  23,  1897:  *That  the  deed  of 
trust  for  $5,500  of  Emll  Vorhauer  and  wife 
be  null  and  void  as  against  the  Judgment  of 
$3,000  in  favor  of  Henry  A  Krueger,  and 
-describing  the  sixty  feet  of  lanu  on  Mul- 
lanpby  street;  that  the  sale  made  by  Erd 
thereunder  on  July  12, 1894,  be  null  and  void 
as  against  Krueger's  $3,000  judgment;  and 
that  Pfeiffer's  mechanic's  lien  and  the  Judg- 
ment thereunder  be  null  and  void  as  against 
Krueger's  Judgment,  and  that  said  ICrue- 
ger's  Judgment  be  declared  to  be  a  lien  on 
all  of  the  real  estate;  and  that,  if  the  $3,000 
Judgment  be  not  paid  in  thirty  days,  that 
then  said  real  estate  be  sold  by  the  sheriff 
to  satisfy  the  Judgment."  i<'rom  tnls  decree 
defendants  have  appealed. 

The  pivotal  point  on  which  this  case  turns 
is  whether  plaintiff  occupies  such  a  situa- 
tion as  enables  him  to  overthrow  and  hold 
for  naught  the  deed  of  trust  for  $5,500,  as 
well  as  the  mechanic's  Umi  judgment,  etc., 
and  also  the  conveyance  made  by  the  trus- 
tee to  Henry  Vorhauer,  the  purchaser  under 
such  deed.  To  ascertain  this  matter  baa 
caused  a  careful  examination  of  the  testi- 
mony offered,  but  from  that  testimony,  al- 
though there  are  many  circumstances  sub- 
sequently occurring  that  bear  a  suspicious 
aspect,  nothing  has  been  discovered  which 
goes  to  Impeach  the  original  validity  of 
the  deed  of  trust,  or  to  show  it  was  a  mere 
voluntary  conveyance  executed  with  a  pur- 
pose to  defraud.  If  this  is  to  be  taken 
as  true,  then  the  subsequent  purchase  by 
Henry  Vorhauer  of  the  property  thus  sub- 
jected to  the  valid  lien  of  the  deed  of  trust 
at  a  sale  thereunder,  and  the  payment  of  the 
purchase  price  ($5,700)  therefor,  cannot  be 
successfully  attacked  as  fraudulent,  unless 
there  is  evidence  to  support  the  charge;  and 
nothing  of  this  nature  is  disclosed  by  this 
record  to  that  effect  The  deed  of  trust  in 
question  was  made  February  10,  18&4.  A 
sale  tliereunder  occurred  on  July  12,  1894, 
at  which  Henry  Vorhauer  bought  the  prop- 
erty involved  in  this  litigation.  On  May  1, 
1895,  Emll  Vorhauer  shot  plaintiff,  and  this 
shooting  resulted  in  the  recovery  of  the  Judg- 
ment in  1890,  which  Is  made  the  basis  of 
the  present  proceeding.  Upon  this  state  of 
facts  plaintiff  occupies  the  attitude  of  a 
subsequent  creditor.  A  prior  conveyance, 
made  upon  a  valuable  consideration,  can- 
not be  set  aside  at  the  suit  of  a  subsequent 
creditor,  unless  such  conveyance  was  made 
with  actual  Intent  to  defraud  him,  or  the 
class  to  which  he  belongs.  In  Payne  v.  Stan- 
ton, 59  Mo.,  loc.  clt  159,  Wagner,  J.,  touch- 
ing this  subject,  remarks:  "The  doctrine  Is 
well  settled  that  a  voluntary  conveyance  by 
a  person  In  debt  Is  not,  as  to  subsequent 


creditors,  fraudulent  per  8&  To  make  it 
fraudulent  as  to  subsequent  creditors,  there 
must  be  proof  of  actual  or  intentional  fraud. 
As  to  creditors  existing  at  the  time,  it  the 
effect  and  operation  of  the  conveyance  are 
to  hinder  or  defraud  them,  it  may,  as  to 
them,  be  Justly  regarded  as  invalid;  but  no 
such  reason  can  be  urged  la  behaU  of  those 
who  become  creditors  afterwards."  It  will 
be  here  noted  that  the  doctrineannoimced  ex- 
tcncls  even  to  voluntary  conveyances,  so  far  as 
concerns  subsequent  creditors.  Chancellor 
Kent,  who  maintains  the  most  rigid  doctrine 
with  regard  to  the  effect  of  voluntary  con- 
veyances against  creditors,  after  a  full  ex- 
amination of  the  authorities,  concedes  "that 
actual  fraud,  or  fraud  in  fact,  must  be  prov- 
ed in  order  to  set  aside  a  prior  voluntary 
conveyance  at  the  suit  of  subsequent  credit- 
ors. It  is  needless  to  enter  into  an  examina- 
tion of  the  cases  to  maintain  this  doctrine. 
Tt  has  been  done  already,  and  by  those  whose 
capacity  cannot  be  questioned."  The  learn- 
ed judge  then  refers  to  Reade  v.  Livingston, 
3  Johns.  Ch.  481,  8  Am.  Dec.  520;  2  Story, 
Eq.  Jur.  f§  355-366;  Sexton  v.  Wheaton,  8 
Wheat.  229,  5  L.  Ed.  603;  and  Eidgeway  v. 
Underwood,  4  Wash.  C.  C.  137,  Fed.  Gas. 
No.  11,815.  Numerous  decisions  of  this  court 
attest  the  uniformity  of  our  rulings  on  this 
subject.  Frank  v.  Caruthers,  108  Mo.  569, 
18  S.  W.  927;  Snyder  v.  Free,  114  Mo.  360, 
21  S.  W.  847;  Lander  v.  Ziehr,  150  Mo.,  loc. 
cit  413,  51  S.  W.  742.  and  cases  cited;  and 
other  cases.  Our  courts  of  appeals  have  add- 
ed to  the  list  of  similar  decisions,  as  shown 
by  briefs  of  counsel.  This  is  the  doctrine 
also  of  the  text  writers,  and  of  the  conrts 
in  other  jurisdictions,  as  shown  by  the  brieif 
of  counsel  for  defendants.  "The  date  when 
the  agreement  or  obligation  came  into  exist- 
ence governs  in  determining  the  complain- 
ing or  attacking  creditor's  rights.  As  else- 
where shown,  a  person  whose  .claim  arises 
from  a  tort,  such  as  libel  or  slander,  Is  a 
creditor.  The  date  the  tort  or  injury  was 
committed  govema  in  determining  the  cred- 
itor's status,  where  the  conveyance  was  made 
in  pursuance  of  a  fraudulent  design  to  de- 
feat the  Judgment  which  might  be  recov- 
ered upon  it.  In  such  case  the  transfer  will 
be  set  aside,  If  actual  fraud  is  established. 
It  Is  not  enough  that  the  conveyance  Is 
constructively  fraudulent."  Walt,  Fraud. 
Conv.  (3d  Ed.)  {  90.  In  another  place  the 
same  author  observes:  "We  have  elsewhere 
seen  that,  generally  speaking,  a  voluntary 
alienation  is,  as  to  existing  creditors,  ac- 
cording to  some  cases,  presumptively  fraudu- 
lent, but,  as  to  subsequent  creditors,  a 
fraudulent  Intent  must  be  proved  or  estab- 
lished. The  element  of  contemplated  future 
indebtedness  or  future  schemes  of  fraud 
must  be  Introduced."  Id.  i  202.  Chancellor 
Kent,  in  his  celebrated  Judgment  pronounced 
In  Reade  v.  Liriugston,  a  case  already  no- 
ticed, said:  "The  cases  seem  to  agree  that 
the  subsequent  creditors  are  let  In  only  Id 
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particular  cases;  as  where  the  settlemoit 
was  made  In  contemplation  of  future  debts ;_ 
or  where  It  Is  requisite  to  Interfere,  and  set 
aside  the  settlement  In  favor  of  the  prior 
creditor."  3  Johns.  Ch.  497,  8  Am.  Dec. 
629.  Now,  there  Is  no  evidence  that  Kmtl 
Vorhauer,  when  he  made  the  deed  of  trust 
in  February,  1894,  for  the  benefit  of  his 
brother,  William,  Intended  to  shoot  ICrueger 
on  the  12th  day  of  May,  1895.  As  this  has 
not  been  done.  It  Is  difBcult  to  see  how  could 
he  overthrow  and  have  annulled  a  prior  deed 
of  trust  in  the  entire  absence  of  evidence 
to  show  the  existence  of  the  intent  men- 
tioned at  the  time  mentioned.  Under  the 
authorities  cited,  and  in  the  circumstances 
stated,  a  voluntary  conveyance  would  be 
good  against  Krueger,  suing  as  a  subse- 
quent creditM',  and,  a  fortiori,  a  conveyance 
made  upon  a  valuable  consideration.  If,  aft- 
er the  execution  of  the  deed  of  trust  of  date 
February  10,  1894,  Emil  Vorhauer  entered  in 
schemes  for  defrauding  his  existing  and 
sabsequent  creditors,  this  could  have  no  re- 
troactive effect  on  prior  transactions,  nor 
Impeach  nor  impair  their  validity.  The  wife, 
It  seems,  was  the  only  current  creditor,  and, 
her  claim  for  alimony  being  satisfied,  and 
there  being  no  other  current  creditors  who 
might  have  been  hindered  and  defrauded, 
and  this  satisfaction  occurring  before  plain- 
tiff recovered  Judgment  for  the  tort,  even  if 
Emil  Intended  to  defraud  his  wife  of  her 
alimony  by  means  of  the  deed  of  trust  afore- 
said, the  wife's  claim  being  satisfied,  plain- 
tiff cannot  be  permitted  to  set  up  the  old 
fraud,  and  thus  avoid  the  conveyance  of 
February  10,  1894,  nor  that  of  May  12,  1894. 
Gray  v.  Folwell,  57  N.  J.  Eq.  446,  41  Atl. 
868.  For  these  reasons  the  decree  entered 
below  will  be  reversed.    All  concur. 


FRANTA   et   al.   v,   BOHEMIAN   ROMAN 

CATHOLIC  CENT.  UNION 

OF  U.  8.  A. 

(Snpreme  Conrt  of  Missouri,  Division  No.  1. 

June  12,  1901.) 

MUTUAL  BENEFIT  SOCIETY— CONSTITUTIONAL 
LAW— RELIGIOUS  WORSHIP. 

Const,  art.  2,  t  5,  proTideti  that  all  men 
have  a  natural  right  to  worship  God  accord- 
ing to  the  dictates  of  their  conscience,  and 
that  no  human  authority  can  control  the  rights 
of  conscience,  and  that  no  person  can  be  mo- 
lested in  bis  person  or  estate  on  account  of 
his  religious  persuasions  or  profession.  Held, 
that  a  proriision  in  the  constitution  of  a  fra- 
ternal beneficiary  society  that  no  person  could 
become  a  member  except  a  Roman  Catholic, 
and  requiring  its  memliers  to  go  to  confession 
and  receive  the  sacrament  of  holy  communion 
administered  by  the  Roman  Catholic  Church 
once  every  year  during  Easter  time,  on  pen- 
alty of  expulsion,  was  not  void  as  in  viola- 
tion of  the  constitution. 

Appeal  from  St.  Louis  circuit  court;  D.  D. 
Fisher.  Judge. 

Action  by  Veronica  Franta  and  others 
against  the  Bohemian  Roman  Catholic  Cen- 


tral Union  of  the  United  States  of  America. 
BYom  a  judgment  in  favor  of  plaintiffs,  de- 
fendant appeals.    Reversed. 

Daniel  Dillon  and  John  Dillon,  for  appel- 
lant Koehler,  Reiss  &  Lesunsky  and  W.  R. 
Bchery,  for  respondents. 

VALLIANT.  J.  Plaintiffs  are  the  minor 
children  of  Peter  Franta,  deceased,  who,  in 
his  lifetime,  had  been  a  member  of  the  de- 
fendant corporation,  which  Is  a  fraternal  ben- 
eficiary society  Incorporated  under  the  laws 
of  this  state,  and  the  suit  is  to  recover  on  a 
benefit  certificate  or  quasi  life  insurance  pol- 
icy for  $1,000  Issued  by  the  society  to  plain- 
tiff's father.  The  answer  of  the  defendant 
pleads  that  it  Is  an  association  of  persons 
who  are  members  of  the  Roman  Catholic 
Church;  that  by  its  constitution  no  person 
can  be  a  member  who  is  not  a  Roman  Catho- 
lic, and  who  does  not  perform  bis  duties  as 
required  by  the  church,  and  that  one  of  those 
duties  is  to  go  to  confession,  and  receive  the 
sacrament  of  the  holy  communion  every  year 
during  Easter  time,  and  the  constitution  and 
by-laws  require  every  member  to  perform 
that  duty,  and  to  produce  to  the  society  a 
certificate  of  the  priest  that  he  had  done  so, 
or,  falling  therein,  the  society  has  the  au- 
thority to  suspend  him  indefinitely,  or  for 
such  time  as  it  may  deem  just,  first  giving 
him  an  opportunity  to  clear  himself  of  the 
charge;  that  every  applicant  for  membership 
in  the  association  is  required  to  sign  an 
agreement  that  he  will  be  governed  by  its 
constitution  and  laws,  and  the  plaintiffs'  fa- 
ther signed  such  agreement,  and  was  admit- 
ted to  membership  thereupon;  that  plaintiff's 
father  did  not  receive  the  sacrament  of  the 
holy  communion  during  Easter  in  1896,  and 
was  charged  In  the  society  with  that  omis- 
sion, and  In  a  regular  meeting  he  admitted 
the  truth  of  the  charge,  and  thereupon  in  due 
course  the  society  suspended  him  from  mem- 
bership indefinitely,  and  he  died  while  so 
suspended;  that  by  the  laws  of  the  order  a 
suspended  member  lost  all  benefits  during 
his  suspension.  The  plaintiffs  demurred  to 
that  plea,  and  the  court  sustained  the  demur- 
rer on  the  ground  that  the  provision  of  the 
law  of  the  defendant  society  was  in  viola- 
tion of  section  S,  art.  2,  of  the  constitution, 
and,  defendant  not  pleading  further,  judg- 
ment for  the  plaintiffs  was  rendered  for  f  1,- 
069.16,  from  which  the  defendant  appeals. 

The  only  question  in  the  case  Is  whether 
persons  of  any  religious  denomination  may 
form  a  corporation  under  our  statutes  in  ref- 
erence to  fraternal  beneficiary  societies,  and 
by  its  laws  limit  its  membership  to  persons 
of  the  same  religious  belief,  and  suspend  or 
expel  a  member  for  failure  to  observe  a  duty 
prescribed  by  the  church  and  required  by  the 
law  of  the  corporation.  The  clause  of  our 
constitution  which  the  circuit  court  adjudged 
to  have  been  violated  by  the  law  of  the  de- 
fendant corporation  Is  section  5  of  the  bill 
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of  rights,  and  Is  In  these  words:  "That  all 
men  hare  a  natural  and  Indefeasible  right 
to  worship  Almighty  God  according  to  the 
dictates  of  their  own  conscience;  that  no  per- 
son can,  on  account  of  his  religious  opinions, 
be  rendered  Ineligible  to  any  office  of  trust 
or  profit  under  this  state,  nor  be  disqualified 
from  testifying,  or  from  serving  as  a  juror; 
that  no  human  authority  can  control  or  In- 
terfere with  the  rights  of  conscience;  that  no 
person  ought,  by  any  law,  to  be  molested  In 
his  person  or  estate,  on  account  of  his  rell> 
glous  persuasion  or  profession;  but  the  lib- 
erty of  conscience  hereby  secured  shall  not 
be  so  construed  as  to  excuse  Acts  of  llcen- 
tionsness,  nor  to  Justify  practices  Inconsist- 
ent with  the  good  order,  peace  or  safety  of 
this  state,  or  with  the  rights  of  others." 
When  we  consider  the  purely  voluntary  char- 
acter of  the  society  In  question;  that  no  one 
can  be  brought  into  its  membership  but  by 
his  own  free  will,  nor  restrained  to  keep  bis 
membership  when  he  wishes  to  withdraw; 
that  he  can  be  admitted  only  on  terms  and 
conditions  upon  which  he  and  the  society 
mutually  agree;  that  he  can  be  expelled  or 
suspended  only  in  conformity  to  laws  of  the 
society  which  he  has  agreed  he  would  obey 
and  submit  to:  and  when  we  also  consider 
that  by  expulsion  or  suspension  he  is  depriv- 
ed of  no  right  or  privilege  which  he  holds 
independent  of  the  society,  which  was  not 
created  by  the  society  Itself,  and  which.  In 
so  far  as  It  may  have  assumed  the  charac- 
ter of  a  right,  is  purely  contractual,  aiid  de- 
pends for  Its  continuance  on  the  oDservance 
of  the  terms  of  the  contract,— it  would  be  a 
strange  construction  of  the  clause  of  the 
'  conetitutiou  guarantying  freedom  of  con- 
science if  we  should  Interpret  it  to  mean 
tl^at  one  under  those  circumstances  was  en- 
titled to  receive  the  fruits  of  his  contract, 
while  declining  from  scruples  of  conscience 
to  perform  the  conditions  which  entitle  him 
to  the  same.  The  defendant  corporation  is 
organized  under  article  10,  c.  42,  Kev.  St 
1S89.  Fraternal  beneficiary  corporations  nec- 
essarily have  the  character  of  fraternal  or 
social  community.  That  is  their  founda- 
tion. The  pecuniary  benefit  or  quasi  insur- 
ance that  the  law  allows  to  be  contracted 
for  Is  merely  incidental  to  the  social  or  fra- 
ternal character.  The  language  of  the  stat- 
ute specifying  the  purposes  for  which  corpo- 
rations under  that  article  may  be  formed  is 
"(or  benevolent,  religious,  scientific,  frater- 
nal, beneficial,  or  educational  purposes."  In- 
surance is  not  one  of  the  fundamental  pur- 
poses for  which  a  corporation,  under  that 
article,  may  be  formed.  When  the  purpose 
is  to  form  a  life  insurance  company  on  the 
assessment  plan,  the  organization  must  be 
effected  under  another  statute  enacted  for 
tluit  purpose.  Having  prescribed  the  par- 
poses  for  which  such  corporations  may  be 
formed,  and  tue  procedure  for  their  organiza- 
tion, the  statute  goes  on  to  confer  upon  fra- 
ternal beneficiary  associations  the  power  to 


make  provision  by  assessments  to  pay  bene- 
fits to  the  families  or  dependents  of  deceased 
.members,  and  to  their  sick  or  disabled  mem- 
bers living;  but  it  avoids  the  word  •'insur- 
ance" in  that  connection,  and  expressly  ex- 
empts such  societies  from  the  operation  of 
the  Insurance  laws  of  the  state.  Benefit  cer- 
tificates Issued  by  such  societies  have  some 
of  the  characteristics  of  life  insurance  poli- 
cies, and  are  enforced  in  the  courts  accord- 
ing to  the  contract;  but  there  is  something 
more  in  the  contract  evidenced  by  such  a 
certificate  than  there  is  in  that  evidenced  by 
an  ordinary  life  Insurance  policy.  These  so- 
cieties are  sometimes  referred  to  as  organiz- 
ed for  charitable  purposes;  but  death  losses 
on  such  benefit  certificates  are  not  to  be 
classed  under  that  head,  for  they  are  enfor- 
ced according  to  the  terms  of  me  contract; 
and  even  sick  benefits  do  not  fill  the  legal 
meaning  of  the  word  "charity,"  because  they 
are  limited  to  the  members  of  tne  society. 
An  act,  to  be  charitable  in  a  legal  sense, 
must  be  designed  for  "some  public  benefit 
open  to  an  indefinite  and  vague  number;  that 
is,  the  persons  to  be  benefited  must  be  vague, 
uncertain,  and  indefinite  until  they  are  se- 
lected or  appointed  to  be  the  particular  bene- 
ficiaries of  the  trust  for  the  time  being. 
*  *  *  Money  contributed  by  the  members 
of  a  club  to  a  common  fund,  to  be  applied  to 
the  relief  and  assistance  of  the  particular 
members  of  the  club  when  in  sickness,  want 
of  employment,  or  other  disability.  Is  not  a 
charitable  fund,  to  be  controlled  by  a  court 
of  equity."  Perry,  Trusts,  {  710.  It  is  not 
charity  to  give  to  your  friend  because  of 
friendship,  nor  to  your  associate  in  a  society 
because  of  your  duty  Imposed  by  the  laws  of 
that  society.  Charity,  in  the  legal  sense,  has 
been  Illustrated  by  reference  to  the  custom 
of  the  ancient  Jews  to  leave  at  random  a 
sheaf  of  corn  here  and  there  in  the  field  for 
the  poor  gleaners  who  followed  the  harvest- 
ers, it  being  unknown  who  would  get  it. 
Therefore  there  is  nothing  in  the  Idea  of  a 
charitable  trust  to  Influence  the  decision  in 
this  case.  If  the  plaintiffs  are  entitled  to 
recover,  it  must  be  upon  the  theory  that 
their  father  held  a  contractual  relation  with 
the  defendant  corporation  at  tl^e  time  of  his 
death,  which  entitled  him  to  membership 
therein,  and  the  benefits  incident  to  such 
membership. 

Fraternal  beneficiary  societies  appear  to 
have  received  the  approbation  and  encour- 
agement of  the  legislatures  in  many  of  the 
states,  and  have  greatly  increased  in  num- 
ber and  in  the  volume  of  their  peculiar  in- 
surance within  the  last  20  years.  Such  has 
certainly  been  their  history  in  Missouri. 
This  encouragement  has  arisen  from  the 
fact  that  in  their  dealings  with  the  families 
of  their  deceased  members  they  have  not 
been  influenced  alone  by  the  strict  letter  of 
their  contractual  obligation,  but  also  to  a 
great  extent  by  that  spirit  of  fraternity  which 
is  the  life  of  their  organizatioiu.    It  not  1& 
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frequently  happen*  that  the  does  or  asseaB- 
ments  of  an  unfortunate  sick  member  are 
paid  by  the  members  of  his  subordinate, 
lodge,  or  out  id  its  treasury,  to  keep  him  in 
good  standing,  in  the  face  of  Impending 
death,  for  the  very  purpose  of  securing  the 
payment  of  the  ben^t  fund  to  his  family. 
Such  iB  not  the  conduct  of  mere  strangers 
with  each  other,  or  of  those  who  are  bound 
only  by  the  ties  of  a  contract  of  insurance. 
And  the  law  recognizes  In  that  spirit  of  fra- 
ternity not  only  a  guaranty  of  life  Insurance 
when  the  member  dies,  but  also  the  devel- 
opment of  better  character  among  the  mem- 
bers while  living,  and  thus  the  state  derives 
a  moral  benefit.  But  the  idee  of  fraternity 
on  which  these  aecleties  are  founded  is  not 
that  of  the  mere  abstract  principle,  which 
includes  all  mankind;  it  is  rather  fraternity 
in  the  concrete,  embracing  only  those  who 
have  some  feature  common  to  themselves, 
but  not  universal,  which  renders  them  for 
that  reason  a  separate  and  peculiar  band  of 
frl«td8  or  associates,  distinct  from  the  rest 
of  the  world.  Such  a  peculiar  quality,  mhu- 
mon  to  them,  but  disttngulshlng  them  from 
mankind  In  general,  is  absolutely  essential 
to  a  fraternal  society,  and  It  alone  distln- 
gnisbes  these  societies  in  their  conduct  from 
life  insurance  companies  on  the  assessment 
plan.  In  the  Invitation  that  our  statute 
gives  to  the  people  to  form  such  societies  it 
does  not  specify  what  sentimental  bonds  of 
union  may  be  used  for  that  purpose.  What- 
ever sentiment  a  number  of  men  may  have 
in  common  and  peculiar  to  themselves,  which 
draws  them  together  for  a  purpose  that  is 
not  immoral  or  Inimical  to  the  state,  may 
be  made  by  them  essential  to  admission  to 
membership  in  their  society,  and  It  follows 
as  a  corollary  it  may  be  made  essential  to 
retention  of  such  membership.  If  men  of  a 
particular  religious  faith  prefer  to  be  asso- 
ciated with  those  of  that  faith,  and  desire 
to  form  a  corporation  composed  alone  of 
members  who  are  in  harmony  with  them  on 
that  subject,  there  is  nothing  in  our  law  to 
forbid  them.  But  a  fraternal  beneficiary 
society  founded  on  and  limited  to  such  mem- 
bership Is  in  no  sense  a  religious  corpora- 
tion. It  is  not  formed  to  teach  or  propagate 
the  religious  'faith,  but  to  cultivate  the  spir- 
it of  fraternity  among  its  members  who  are 
of  that  faith,  and  Incidentally  to  provide  a 
pecuniary  benefit  for  them  and  their  fam- 
ilies as  the  statute  contempates.  And  if  the 
corporation  may  lawfully  prescribe  as  a  con- 
dition precedent  to  admission  to  membership 
that  the  applicant  be  one  who  is  a  member 
in  geod  standing  of  a  certain  church,  and 
who  conforms  to  its  teachings,  it  may  also 
prescribe  as  a  condition  subsequent  to  re- 
taining his  membership  in  the  corporation 
that  he  continue  in  good  standing  in  the 
church  and  in  observance  of  its  require- 
ments. Tlte  corporation  does  not  thereby 
become  a  propaganda  of  religious  dogma,  but 
«nl]r  Mcnres  to  tti  membeEa  that  exclusive 


congenial  association  which  it  promised. 
The  liluonic  fraternity  Is  generally  reputed 
to  be  a  society  having  for  one  of  its  objects, 
at  least,  the  practice  of  charity  in  its  broad- 
est sense,  yet  a  corporation  known  as  the 
United  Masonic  Benefit  Association,  which 
was  only  a  life  insurance  company  on  the  as- 
sessment plan,  and  in  no  sense  a  charitable 
society,  had  prescrll)ed  as  a  qualification  for 
membership  that  the  applicant  be  a  Mason 
in  good  standing,  and  it  was  held  that  a  by- 
law of  the  corporation  declaring  that,  upon 
a  member  thereof  ceasing  to  be  a  member 
In  good  standing  of  the  Masonic  fraternity, 
ipso  facto  forfeited  his  membership  in  the 
corporation,  was  valid.  Kllerbe  v.  Fanst, 
119  Mo.  eo6,  25  S.  W.  380,  25  L.  R.  A.  148. 
In  that  case  the  purpose  of  the  corporation 
was  life  insurance,  and  It  had  nothing  to  do 
with  teaching  or  propagating  the  tenets  of 
Masonry;  yet  it  was  held  that,  as  it  was 
a  mutual  society,  and  those  who  bad  organ- 
ized and  composed  it  had  seen  fit  to  limit 
their  association  to  Masons  in  good  standing, 
no  one  not  belonging  to  that  class  could  come 
Into  it,  or,  being  in,  no  one  ceasing  to  be  of 
the  class  could  remain  In.  The  clause  of 
the  constitution  invoked  in  the  case  at  bar  a» 
much  protects  a  man  in  refusing  to  l>e  or  to 
remain  a  Mason  against  bis  conscience  as 
it  does  in  refusing  to  be  or  to  remain  a  mem- 
ber of  a  particular  church.  The  law  is  not 
greatly  concerned  in  guarding  a  man  in  tliat 
freedom  of  conscience  which  would  permit 
blm  to  enter  into  a  contract,  and  keep  It  to 
the  extent  that  it  suits  him,  and  r^udiate  it 
otherwise.  If  the  father  of  the  respondents 
in  this  case  acquired  any  rights  which  be  or 
they  could  aiforce  against  this  corporation, 
it  was  by  virtue  of  an  express  contract, 
which  prescribed  the  terms  upon  which  he 
was  admitted  to  membership,  and  as  ex- 
pressly prescribed  the  conditions  necessary 
to  be  observed  on  his  pert  to  continue  that 
membership;  and  the  terms  of  ccmtlnulng 
were  exactly  the  same  as  the  terms  of  ad- 
mission. He  expressly  represented  as  a  con- 
dition to  his  admission  that  he  was  a  mem- 
ber of  the  Roman  Catholic  Church,  and  that 
he  observed  its  laws,  and  would  continue  to 
do  so  while  he  remained  a  member  of  the 
cori>oration;  and  that,  if  he  should  cease  to 
conform  to  the  laws  of  the  church  in  the  par- 
ticular mentioned  In  the  answer,  he  express- 
ly agreed  that  the  corporation  might  suspend 
or  expel  him,  and  thereby  exclude  him  from 
Its  benefits.  Under  the  constitution  and  laws 
ot  this  state  a  man  cannot  be  coerced  into 
observing  the  sacraments  of  any  chnrdi, 
audi  even  if  he  should  enter  into  a  solemn 
contract  to  do  so,  he  is  free  to  break  the  coo- 
tract,  and  for  breaking  it  he  cannot  be  de- 
IHlved  of  any  right  that  he  has  Independent 
of  it.  But  if,  by  the  contract,  a  special  bene- 
fit is  created  for  him,  he  cannot  break  the 
contract  and  have  the  benefit  too.  The  court 
of  appeals  of  Kentucky,  passing  on  exactljr 
the  question  we  are  now  discMalnK,  said: 
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"But,  apart  from  ttale,  we  cannot  see  that 
appellee's  rules  are  in  any  way  Inconsist- 
ent with  the  constitution  of  Kentucky.  The 
plaintiff  never  acquired  the  right  to  be  thus 
watched  and  cared  for  in  sickness,  and  to 
have  his  family  provided  for  after  his  death, 
except  upon  the  condition  that  be  perform 
certain  religions  duties  required  of  mem- 
bers of  the  Boman  Catholic  Church.  Those 
duties  were  to  be  performed  every  year  dur- 
ing his  memberslilp,  in  order  to  keep  alive 
the  corresponding  obligation  of  his  fellow 
members.  This  right  was  at  most  but  a  con- 
ditional one,  and  has  never  been  diminished 
by  any  act  of  the  society.  •  •  •  To  com- 
pel them  [other  members  of  the  society]  to 
watch  and  care  for  i^alntlff  in  times  of  sick- 
ness, and  contribute  to  support  of  his  family 
after  death,  when  they  have  agreed  to  do  this 
for  those  who  remain  true  to  their  church, 
would  be  to  disregard  and  trample  upon  that 
mutuality  which  lies  at  the  foundation  of  all 
contracts.  •  •  •  The  religions  liberty  of 
every  denomination  in  this  land  demands 
tliat  no  such  principle  as  this  be  declared  as 
the  law  of  K«itucky."  Hitter  v.  Society,  4 
Ky.  Law  Rep.  871.  And  to  like  effect  also 
is  Matt  V.  Society,  70  Iowa,  465,  30  N.  W. 
796.  If  any  court  of  last  resort  has  ever  h^d 
to  the  contrary,  our  attrition  has  not  been 
drawn  to  the  case.  The  facts  stated  in  the 
defendant's  idea  constituted  a  complete  de- 
fense to  the  plaintiffs'  cause  of  action,  and 
the  court  erred  in  sustaining  the  demurrer. 
The  Judgment  is  reversed,  and  the  cause  re- 
manded to  the  circuit  court  to  be  proceeded 
with  according  to  the  law  as  herein  express- 
ed.   All  concur. 


BENN  et  at  v.  rRITCHBTT  et  aL 

(Supreme  Court  of  Mitsonri,  Division  No.  1, 
June  12,  1001.) 

DSBa>3— CAN  CBLLATION— MISTAKE— DURBBS 
— PHIORITT— NOTICB. 

1.  Where  plaintiffs  sued  to  cancel  a  deed 
to  a  certain  part  of  a  tract  of  land,  alleging 
that  tract  to  nave  been  unintentionally  includ- 
ed with  a  tract  which  the  grantor  intended 
to  convey,  a  decree  canceling  the  deed  as  to 
both  tracts  was  erroneous. 

2.  A  petition  in  a  suit  to  set  ajside  a  deed 
on  the  ground  of  mistake,  which  merely  al- 
leged mistake  on  the  part  of  one  of  the  parties, 
did  not  state  a  cause  of  action,  since  equity 
will  relieve  from  mistake  only  when  mutual, 
or  induced  by  fraud. 

8.  The  grantee  in  a  deed,  who  was  the  son- 
in-law  of  the  grantors,  went  to  their  home 
when  they  were  both  so  sick  as  to  be  nearly 
helpless,  and  took  their  dead  daughter's  watch, 
declaring  that  he  would  not  return  It  unless 
they  deeded  him  certain  land,  and  that,  if 
they  refused  to  make  such  deed,  he  would 
"make  it  hotter  than  hell  for  them."  Later 
he  brought  a  justice  of  the  peace  to  the  house, 
and  had  him  make  a  deed,  which  grantors 
signed.  Held  sufficient  to  show  that  the  deed 
was  obtained  by  duress,  and  was  Toid. 

4.  Defendants  deeded  land  to  plaintiffs' 
grantor,  receiving  at  the  same  time  a  deed 
to  the  same  land  from  him  to  them.  Before 
eitiwr  deed  was  recorded,  plaintiSs  bought  the 


land,    though    all   the   drcnmstanees  «f   thi 

transfer  were  generally  known  in  the  neigh- 
borhood. Plaintiffs  paid  a  small  amount  down, 
giving  an  unsecui-ed  note  for  the  balance,  which 
was  not  paid  when  due,  though  plaintiSs  were 
abundantly  able  to  meet  it;  and  there  was 
some  evidence  of  an  agreement  to  withhold 
the  amount  of  the  note  to  pay  the  expenses  of 
probable  litigation.  Hdd  sufficient  to  show 
that  plaintiffs  bought  with  actual  knowledge 
of  the  existence  of  the  deed  to  defendants, 
and  hence  were  not  entitled  to  claim  para- 
mount title  by  reason  of  the  fact  that  the  deed 
from  defendants  to  their  grantor  was  recorded 
before  that  from  him  to  defendants. 

Appeal  from  circuit  court.  Pike  county;. 
Reuben  F.  Roy,  Judge. 

Suit  by  Henry  0.  Boui  and  others  against 
William  H.  Pritchett  and  another.  From  a 
decree  for  plaintiffs,  defendants  appeal.  Re- 
versed. 

Pearson  &  Pearson,  for  appenanta.  Hos- 
tetter  &  Jones,  for  respondents. 

MARSHALL,  J.  This  is  a  proceeding  In 
equity  to  cancel  a  deed  dated  December  16, 
1895,  from  Andrew  J.  Geary  to  Mary  E.  and 
William  H.  Pritchett,  to  certain  lands  tai 
Pike  county.  Mo.,  recorded  on  Deeen'ber  21, 
1897,  In  Book  112,  at  page  501,  of  the  record 
of  deeds  In  said  county.  The  trial  disclosed 
these  facts:  In  1880,  Oorben  Benn  conveyed, 
by  warranty  deed,  100  acres  of  land  in  town- 
ship 65  to  "Mary  B.  Pritchett  and  her  bodily 
heirs."  Mrs.  Pritchett  is  the  daughter  of 
said  Corben  Benn,  is  the  wife  of  William  H. 
Pritchett,  and  is  one  of  the  defendants  Id 
this  action.  She  had  then  two  children,— 
Bllzabeth  A.,  and  a  son  named  Pate.  The 
daughter,  Elizabeth,  married  Andrew  J. 
Geary.  In  1881,  Mrs.  Pritchett  sold  the  land 
thus  conveyed  by  her  father  for  $4,000,  ami 
her  daughter  and  scm  joined  her  in  the  deed. 
In  January,  1892,  Mrs.  Pritchett  purchased  a 
farm  of  aiK>ut  210  acres,  near  Ashbum,  in 
Salt  River  township.  Pike  county,  from  Sam- 
uel L.  McGee,  and  took  the  Otie  In  her  own 
name.  She  paid  $5,500  for  it.  She  paid  for 
it  by  using  the  $4,000  received  from  the  sale 
of  the  land  her  father  had  deeded  her  and 
by  raising  the  $1,500  difference  by  a  deed 
of  trust  on  132  acres  of  the  210  acres  so 
pnrchosed  from  McGee.  She  and  her  hus- 
band then  conveyed  the  132  acres  to  their 
daughter,  Elizabeth  Gfeary,  subject  to  the 
$1,500  deed  of  trust  Mrs.  Geary  and  her 
husband  sold  8  acres  of  the  132  acres  so  con- 
veyed to  Ellzal>etb,  and  the  balance,  124 
acres,  was  still  ovmcd  by  Elizabeth  at  the 
time  of  her  death,  In  October,  1895.  The 
son.  Pate,  died  in  March,  1895.  After  the 
death  of  Elizabeth,  her  parents  were  both 
taken  sick*  with  typhoid  fever,  and  from  Oc- 
tober to  December  16,  1895,  were  very  iU. 
On  December  16,  1895,  Mrs.  Pritchett  wa» 
able  to  be  up  for  a  while  every  day,  and 
could  go  around  the  house;  but  Mr.  Pritchett 
was  still  confined  to  his  bed,  and  unable  to 
sit  up,  or  to  write  Ids  name.  Andrew  Oeary, 
the  son-in-law,  lived,  with  bis  -wife,  on  the- 
124  acres,  and  continued  to  reside  thcr«  after 
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hlB  wife'8  death.  The  deed  of  trust  had  been 
reduced  to  $l,l(Xi.  After  his  wife's  death, 
and  during  the  subsequent  long  and  serious 
Illness  of  his  father  and  mother  In  law,  he 
was  frequently  at  their  house.  He  says  he 
nursed  them  through  that  Illness;  but.  his 
statement  Is  not  borne  out  by  the  evidence, 
which  establishes  the  fact  that  Mrs.  Prltch- 
ett  had  a  hired  girl  to  nurse  her,  and  Mr. 
Frltchett  bad  a  hired  man  to  nurse  him,  and 
there  was  another  hired  man  employed  to 
look  after  the  place.  Geary  did  take  his 
meals  at  their  house,  however,  but  spent 
most  of  his  time  In  town.  On  the  16tb  of 
December,  1885,  Geary  took  a  watch  that 
had  belonged  to  his  wife  from  his  mothef-ln- 
law's  room,  and  refused  to  return  It  unless 
she  would  make  him  a  deed  to  her  Interest  In 
the  12i  acres  so  owned  by  his  wife  at  the 
time  of  her  death;  and  raised  a  disturbance 
around  the  house;  and  when  Mr.  and  Mrs. 
Frltchett  refused  to  make  such  a  deed,  he 
told  them  that  If  they  did  not  make  the  deed 
he  would  make  It  "hotter  than  bell"  for 
them.  Finally,  about  dark  that  erenlng, 
Geary  sent  tor  a  Justice  of  the  peace,  and 
had  him  prepare  two  deeds,— «ne  from  Mr. 
and  Mrs.  Geary  to  him  for  the  124  acres  she 
owned  by  his  late  wife,  and  one  from  him 
(Geary)  to  Mr.  and  Mrs.  Frltchett  for  the 
same  124  acres,  and  also  for  all,  except  about 
20  acres,  of  the  remaining  part  of  the  land 
purchased  from  McGee,  on  which  the  Prltch- 
etts  resided.  Neither  party  put  their  deeds 
on  record  at  once.  Geary,  however,  sold 
the  124  to  the  plaintifTs  herein  by  deed  dated 
April  10,  1896,  and  on  June  9,  1890,  the  deed 
from  the  Frltchetts  to  Geary  and  the  deed 
from  Geary  to  the  plaintiSs  were  put  on  rec- 
ord. The  Frltchetts  did  not  record  Geary's 
deed  to  them  until  December  21,  1897.  But, 
notwithstanding  the  denials  of  the  plaintiffs 
of  any  knowledge  or  notice  of  that  deed, 
there  Is  no  room  for  doubt,  upon  the  testi- 
mony preserved  by  this  record,  that  they 
not  only  knew  of  the  deed  from  Geary  to 
the  Frltchetts,  but  were  also  personally  noti- 
fied that  the  Frltchetts  claimed  that  their 
deed  to  Geary  had  been  procured  by  fraud 
and  duress,  and  that  they  were  further  noti- 
fied and  warned  that.  If  they  bought  the  land 
from  Geary,  they  would  buy  a  lawsuit 
Aside  from  this  direct  testimony,  the  terms 
of  sale  clearly  establish  the  charge  that  the 
plaintiffs  purchased  with  notice.  Those 
terms  were  $2,500,  to  pay  which  the  plain- 
tiffs assumed  the  deed  of  trust  on  the  land, 
on  which  $1,104  was  still  due;  paid  Geary 
$306  in  cash,  and  gave  him  their  unsecured 
note  for  $1,000  for  the  balance  of  tlie  pur- 
chase price,  payable  at  two  years;  and  Geary 
hypothecated  that  note  with  the  Frankfort 
Exchange  Bank  as  collateral  security  for  his 
note  for  $350,  and  It  was  so  held  at  the  time 
of  the  trial  of  this  case  In  the  circuit  court 
In  March,  1808.  There  Is  some  testimony  to 
the  effect  that  the  $1,000  represented  by  the 
two-year  note  was  to  be  used  in  carrying  on 


any  litigation  that  might  axave.  Tbere  is 
also  some  testimony  that  the  plaintiffs  hare 
paid  Geary  $200  on  account  ot  the  $1,000. 
but  it  also  appears  that  the  plaintiffs  are 
men  of  means,  and  no  reason  is  given  for 
not  having  paid  the  whole  amount  of  the 
note  at  maturity,  and  none  can  be  conjectur- 
ed, unless  the  money  was  to  be  employed  in 
defending  the  title.  It  also  appears  that 
Geary  was  advised  by  counsel  that  his  wife 
and  her  brother  had  an  Interest  in  the  land 
that  had  been  deeded  by  Corben  Benn  to 
Mary  E.  Frltchett  and  her  bodily  heirs,  and 
hence  had  an  Interest  in  the  McGee  land, 
which  Mrs.  Frltchett  had  purchased  with 
the  proceeds  of  the  sale  of  that  land;  and 
that  Mrs.  Geary  had  also  a  further  Interest 
in  the  McGee  land  in  right  of  her  heirship  of 
her  brother.  Pate;  and  that  upon  the  death 
of  his  wife  without  Issue  be,  as  husband,  be- 
came, under  the  act  of  1895,  entitled  to  one- 
half  of  her  said  interest,  both  In  the  124 
acres  deeded  to  her  by  her  parents  and  in 
her  share  In  the  78  acres  upon  which  the 
Frltchetts  resided,  as  an  heir  of  her  deceased 
brother.  And,  further,  that  the  best  way  to 
settle  the  matter  was  for  him  (Geary)  to 
quitclaim  to  the  Pritchetts  his  Interest  in  the 
78  acres,  and  have  them  quitclaim  to  him 
their  Interest  In  the  124  acres.  It  Is  claimed 
that  he  was  simply  following  out  this  advice 
when  he  procured  the  execution  of  the  deeds 
of  December  16,  1895,  and  that  the  Justice 
of  the  peace  who  drew  those  deeds  made  a 
mistake  in  the  deed  Geary  made  to  the 
Frltchetts  by  Including  therein  the  124  acres, 
being  the  same  property  conveyed  by  the 
Frltchetts  to  Geary  at  that  time,  and  that 
his  Intention  was  that  his  deed  should  only 
convey  to  the  Pritchetts  his  Interest  In  the 
78  acres.  It  also  appears  that,  although 
Geary  was  so  advised,  and  so  intended,  and 
the  deeds  were  so  drawn,  Geary  did  not  com- 
municate any  such  purpose,  intention,  or 
plan  to  Mr.  or  Mrs.  Frltchett;  and  that,  as 
to  Mr.  Frltchett,  he  had  no  talk  with  him 
whatever  before  the  execution  of  the  deeds, 
except  to  tell  him  he  would  "make  it  hotter 
that  hell"  for  him  if  he  did  not  sign  the 
deed;  and  as  to  Mrs.  Frltchett  he  said  the 
same  thing,  with  the  addition  that  he  would 
never  give  her  back  her  deceased  daughter's 
watch  unless  she  made  the  deed  that  day; 
and  that  she  thought  the  threat  that  be 
would  make  it  "hotter  than  hell"  for  her 
meant  he  would  bum  their  house  that  night, 
while  they  lay  sick,  and  almost  helpless.  In 
it.  The  circumstances  attending  the  execu- 
tion of  these  deeds  and  the  Frltchetts'  claim 
as  to  the  fraud  were  common  neighborhood 
talk  before  plaintiffs  bought,  and  plaintiffs 
lived  in  that  neighborhood.  The  plaintiffs 
went  into  possession  of  the  124  acres  Imme- 
diately after  they  purchased  the  property, 
and  have  been  In  possession  ever  since. 
They  claim  they  did  not  know  of  the  alleged 
mistake  In  the  deed  from  Geary  to  the 
Pritchetts  until  shortly  before  this  action 


Digitized  by 


Google 


m^  iv  ruu    uie  luiis    utsiwetui    uiv   x^fc   adcs 

and  the  78  acres;  and,  as  soon  as  tbey  dis- 
covered such  alleged  mistake,  they  brought 
this  suit,  seeking  to  have  tbe  deed  from 
Geary  to  the  Prltchetts  canceled  as  a  cloud 
on  their  title. 

The  petition  avers  that  the  deed  from 
Qeary  to  the  Prltchetts  was  for  the  same 
land— the  124  acres— as  that  described  In  the 
deed  from  the  Prltchetts  to  Geary,  but  the 
deed  from  Geary  to  tbe  Prltchetts  discloses 
that  It  covered  not  only  the  124  acres,  but 
also  all  of  the  78  acres,  except  about  20 
acres.  The  only  ground  upon  which  the  pe- 
tition asks  to  have  the  Geary  deed  canceled 
Is  this:  "Plaintiffs  say  that  It  was  not  the 
Intention  of  said  Andrew  J.  Geary  to  convey 
back  to  said  William  H.  and  Mary  B.  Prltch- 
ett  the  real  estate  described  in  said  deed, 
but  It  was  bis  Intention  to  convey  bis  in- 
terest in  other  real  efetate,  and  such  inten- 
tion was  known  by  tbe  said  grantee  In  said 
deed."  It  will  be  observed  that  tbe  Inten- 
tion of  the  Prltchetts  Is  not  referred  to  or 
taken  into  account,  nor  Is  there  any  aver- 
ment that  the  mistake  was  the  mutual  mis- 
take of  the  Prltchetts  and  of  Geary.  Tbe 
plabitUf  s  allege  that  they  purchased  in  good 
faith,  and  for  full  value,  and  that  the  Prltch- 
etts are  estopped  from  claiming  title  under 
their  deed,  because  they  did  not  put  their 
deed  on  record  until  after  the  plaintiffs  pur- 
chased; and  they  ask  a  cancellation  of  that 
deed,  and  a  decree  vesting  tbe  title  In  the 
plaintiffs.  The  answer  pleads  that  the  deed 
from  the  Prltchetts  to  Geary  was  procured 
by  force,  coercion,  and  intimidation,  and 
without  conslderatlou,  while  they  were  sick, 
and  in  a  helpless  and  enfeebled  condition; 
that  they  notified  the  plaintiffs  of  their  claim 
In  this  regard  before  they  bought  from 
Geary;  and  by  way  of  cross  action  they  ask 
that  their  deed  to  Geary  to  the  124  acres  be 
canceled. 

Theconrt  called  to  Its  aid  a  jury,  and  submit- 
ted to  the  jury  the  following  Issues:  "First 
Was  the  deed  from  Pritchett  and  wife  to 
Geary  procured  by  Geary  by  threats  amount- 
ing to  coercion  to  such  an  extent  as  to  de- 
prive Pritchett  of  his  free  will  in  regard  to 
such  transaction?  Second.  At  the  time  of  the 
sale  from  Geary  to  plaintiffs,  did  plaintiffs, 
or  either  of  them,  have  knowledge  of  the  ex- 
istence of  the  deed  from  Geary  to  Pritch- 
ett? Thhrd.  If  the  jury  find  that  threats 
and  coercion  were  used  by  the  said  Geary, 
as  explained  In  question  No.  1,  then  the  jury 
will  answer  this  question:  Did  plaintiffs,  or 
either  of  them,  at  the  time  they  purchased, 
have  knowledge  that  such  threats  and  coer- 
cion were  used?  The  jury  are  instructed 
that  the  burden  of  proving  by  the  greater 
weight  of  the  evidence  the  affirmative  of  each 
of  the  questions  submitted  to  the  jury  rests 
upon  the  defendant."  Under  the  instructlona 
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Yes.  Answer  to  third  question:  Yes.  E.  K. 
Smith,  Foreman."  The  court,  however.  Ig- 
nored tbe  finding  of  the  j]iry,  and  entered  a 
judgment  against  the  defendants  on  their 
cross  bin,  and  made  a  special  finding  of  facts 
in  favor  of  the  plaintiffs  to  the  effect  that 
Geary  did  not  Intend  to  convey  the  124  acres 
to  the  Prltchetts,  but  did  Intend  to  convey 
his  Interest  in  other  lands  to  them;  and 
that  the  Prltchetts  did  not  Intend  that  Geary 
should  convey  tbe  124  acres  to  them,  but 
did  intend  tbatthe  should  convey  to  them 
his  Interest  in  other  lands,  and  hence  the 
deed  from  Qeary  to  the  Prltchetts  "was  the 
result  of  mistake,  and  In  equity  and  good 
conscience  ought  not  to  have  any  force  or 
validity  as  against  these  plaintiffs";  and 
that  the  plaintiffs  were  Innocent  purchasers, 
for  value,  and  without  notice,  for  full  con- 
sideration, and  that  defendants  are  estopped 
from  asserting  title  under  tbe  Geary  deed 
to  them;  and  thereupon  entered  a  decree 
canceling  the  Geary  deed,  and  devesting  title 
out  of  the  defendants,  but  did  not  expressly 
vest  it  in  any  one.  From  the  decree  the  de- 
fendants appealed.  , 

1.  In  any  view  that  can  be  taken  of  this 
case,  the  judgment  of  the  circuit  court  is  er- 
roneous, and  must  be  reversed.  If  it  be  true 
that  the  scrivener  made  a  mistake  In  includ- 
ing the  124  acres  In  the  deed  from  Geary  to 
the  Prltchetts,  and  that  Geary  alone  Intended, 
as  the  petition  charges,  or  both  Geary  and 
tbe  Prltchetts  Intended,  as  the  court  finds, 
that  Geary  should  convey  only  his  Interest 
In  the  78  acres,  the  decree  cannot  stand,  be- 
cause it  sets  aside  the  Geary  deed  entirely, 
as  to  both  the  124  acres  and  tbe  78  acres, 
when,  concededly,  and  according  to  the  plain- 
tiffs' contention.  It  was  Geary's  intention 
to  convey  to  the  Prltchetts  his  interest  In 
the  78  acres.  So  that  the  deed  carries  out 
even  Geary's  Intention  as  to  the  78  acres. 
If  the  entire  deed  Is  set  aside,  tbe  result  will 
be  that  the  plaintiffs,  as  Geary's  grantees, 
will  have  the  whole  title  to  the  124  acres,— 
Geary's  half  and  the  Prltchetts'  half,  too,— 
while  the  Prltchetts  will  not  have  any  right 
to  Geary's  interest  in  the  78  acres.  This  re- 
sult would  be  utterly  at  variance  with  the 
scheme  of  exchange  which  plaintiffs  and 
Geary  contend  was  tbe  purpose  In  view 
when  the  deeds  were  made,  and  would  take 
away  the  only  consideration  upon  which 
they  claim  the  deed  from  the  Prltchetts  to 
Geary  rests  upon,  and  would  be  a  fraud  up- 
on the  Prltchetts.  This  error  arose  from 
the  fact  that  the  petition  charges  that  the 
Prltchetts'  deed  to  Geary  related  only  to  the 
124  acres,  whereas  the  deed  embraced  not 
only  the  124  acres,  but  also  68  of  tbe  78  acres 
on  which  the  Prltchetts  lived.  In  conse- 
quence of  the  misdescription  In  the  petition, 
the  court  fell  Into  the  error  of  canceling  th* 
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-wfeole  deed,  aad  devesting  tide  ont  of  tbe 
Pritch«tU  as  to  botb  tracts  of  land.  But  a 
correction  of  this  error  would  not  do  com- 
plete Jiietloe  between  tbe  parties. 

2.  The  petition  charges  sUnp^  a  mlstaisB 
of  Oeary  In  making  tbe  deed  to  tbe  Prltcb- 
etts.  Tbe  decree  finds  that  there  was  a  imi- 
tnal  mistake  of  both  parties,  notwithstand- 
ing no  mutual  mistake  was  alleged  In  the 
petition.  The  petition  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
The  decree  supplied  the  stttetantial  fact 
whose  omission  made  tbe  petition  Insuffi- 
cient. Kqutty  will  only  relieve  against  mu- 
tual mstakes.  The  mistake  of  one  party  to 
a  contract  will  not  entitle  klm  to  r^lef,  hd- 
less  the  other  party  induced  bim  to  act  aa- 
der  such  mistake,  which  is  not  this  case. 
Matthews  v.  Kansas  Otty,  80  Mo.  2S1 ;  0»s- 
sldy  T.  Metcalf,  66  Mo.,  loc.  dt  681;  Hender- 
son T.  Beesley,  187  Uo.  190,  88  S.  W.  810; 
Steinberg  t.  Insarnnoe  Co.,  40  Mo.  App.  236; 
Bartlett  t.  Brown,  121  Mo.  853,  26  S.  W. 
1106;  Adkfais  r.  Tomlinsom,  121  Mo.  487,  26 
8.  W.  673;  Koonts  t.  Bank,  61  Mo.  275.  A 
mistake  of  a  conveyancer  will  not  constitute' 
a  mutual  mistake  as  a  ground  for  a  refenoft- 
tlon  of  the  instrument,  unless  -be  acted  for 
both  parties.  Brocking  v.  Straat,  17  Mo. 
App.  206,  loc.  dt.  305.  The  Justice  vt  the 
peace  In  this  case  acted  for  Oeory  alone. 
Mistake  on  one  side,  without  fraud  of  sonsae 
kind  on  the  other  side  inducing  tlie  mistake, 
will  not  be  sufficient  to  relieve  tbe  party 
making  the  mistake.  Norton  v.  Bohart,  105 
Mo.  616,  16  S.  W.  608.  There  is  not  a  parti- 
cle of  evidence  in  this  record  to  support  the 
finding  that  there  was  a  mutual  mistake. 
On  the  part  of  the  Prltehetts,  the  transac- 
tion was  either  exactly  as  they  intended,  or 
else  It  was  procured  from  them  by  fraud 
and  duress.  The  Judgment  of  the  trial  conrt 
mast  be  reversed  for  this  reason  also. 

8.  Ordinarily,  this  court  will  defer  to  tbe 
findings  of  fact,  in  equity  cases,  by  the  trial 
court,  especially  where  the  case  was  tried 
in  that  court  upon  oral  testimony.  But  In 
this  case  we  are  compelled  to  agree  with  the 
finding  of  fact  made  by  the  Jury  that  the 
deed  from  the  Prltehetts  to  Geary  was  pro- 
cured by  threats  amotmting  to  coercion  to 
such  an  extent  as  to  deprive  them  of  their 
free  will  In  the  transaction,  and  that  at  the 
time  of  the  sale  by  Oeary  to  plaintiffs  they 
knew  that  the  deed  from  the  Prltehetts  to 
Geary  was  procurol  by  means  of  such 
threats,  and  also  knew  of  the  deed  from 
Geary  to  the  Prltehetts.  Not  only  were  all 
the  cfacumstances  attending  the  execution 
of  the  deeds,  and  of  the  Prltehetts'  claim 
that  the  deed  had  been  procured  from  them 
hy  frand,  matters  of  common  icnowledge  hi 
the  neighborhood  In  which  the  plaintiffs  as 
well  as  Geary  and  the  Prltehetts  lived,  but 
the  evidence  is  overwhelming  that  the  plain- 
tiffs were  personally  notlfled  and  warned 
thereof  before  they  purchased;  and  the 
'terms  of  the  purchase,  as  well  as  their  eon- 


dnct  hi  T«f  QBeDee  t*  tba  4a,iQ00  note  f  v  the 
balance  due  of  tbe  piueiiaBe  prices  piecladcs 
any  other  conciasion  fliaa  that  tbe  plalntifff 
parohasad  with  full  knoMdedBe  of  all  the 
facts.  The  ptatlntlffls  axe  not,  therelSore,  io- 
aooent  purchasers,  for  value,  sad  wtUiont 
notice,  but  stand  exactly  In  Cieary^  ahaea; 
mn6,  it  Geary  would  not  be  entitled  to  re- 
cover if  he  was  the  plaintiff  In  ttds  actiaB. 
the  platDtitTa  cannot  do  sa;  for,  havinc  ac- 
tual notice,  the  fact  that  neither  of  the  deeds 
had  been  recorded  whea  they  parchaaed  is 
immaterial. 

4.  As  between  Geary  and  tbe  Piltcbptta, 
the  statu  of  the  matter  Is:  Upon  tiie  deeth 
of  Mrs.  Geary  without  -an^  child  or  deBcani- 
ent,  her  huaband  became  entitled,  undar  the 
act  of  1805  (Acts  1896,  p.  1«0,  Bev.  St.  18W. 
I  2988),  to  one  half  of  the  li»  acres  abBofaita- 
ly,  and  her  fattier  and  mother— the  Frttcb- 
etts— became  entitled  to  the  other  half  there- 
of In  equal  parts  (Rev.  8t  1800,  {  2808),  which 
wouM  be  equal  to  62  aescs  to  each  party. 
Assuming  that.tne  f2900,  the  priee  at  which 
tbe  plaintiff  bought  from  Geory,  la  the  true 
value  of  tbe  land,  tlie  value  of  the  Pritcbetts' 
half  would  be  ^,260,  less  one-hdf  of  the 
balance  of  ^,1!04  due  on  the  deed  of  tmst 
e^rusl  to  9692,  whi«h  would  make  tlie  aet 
value  of  the  Prltehetts'  <bare  ^fiiW.  and  the 
Geary  half  would  be  worth  the  same  anMmt 
Assuming  that  Mrs.  Frttchett  had  oidy  a  Iffe 
estate  In  the  160  acres  deeded  to  her  and  her 
bodily  heirs  by  her  father,  Corben  Benn,  and 
that  her  children,  Mrs.  Oeary  and  Pnte 
Prltchett,  owned  the  i«niatnder  te  fee;  and 
assuming  that  the  investment  by  Mrs. 
■Pritchett  of  the  '94,«00  received  by  her  trtm 
tbe  sale  of  this  land  hi  the  HcGee  land  gave 
the  mother  and  her  children  the  same  In- 
terest in  the  McOee  land  that  they  had  in 
tbe  160  acres;  end  aasumlng  tint  the  con- 
veyance of  the  132  acres  by  Mrs.  Pritchett  to 
Mrs.  Geary,  subject  to  the  $1,600  deed  of 
trust,  was  intended  to  compensate  her  for 
her  interest  In  the  160  acres;  and  assuming 
that  Pate  Pritchett  had  an  Interest  in  the  78 
acres  commensurate  with  his  interest  In  the 
160  acres,  and  that  iix>on  Pate's  death  with- 
out Issue  the  78  acres  passed  in  equal  parts. 
under  Rev.  Bt.  1890,  S  29G8,  to  bis  father, 
mother,  and  sister;  and  that  upon  the  sister^ 
death  lier  one-third  thereof  passed,  one  half 
to  her  husband,  Geary,  and  the  other  half 
to  her  father  and  mother,— this  would  give 
Geary  a  right  to  one-sixth  of  the  78  acres, 
equal  to  13  acres;  and,  assuming  that  the  78 
acres  were  worth  as  much  per  acre  as  the  121 
acres,— that  is,  about  |20  an  acre,— this  would 
make  Geary's  interest  in  the  78  acres  worth 
$200.  Now,  according  to  Geary's  testimony, 
it  was  his  intention  to  deed  to  the  Pritclietts 
bis  IS  aci-es  of  the  78  acres,  worth  $260,  and 
have  them  deed  him  their  ffi  acres  of  the  124 
ncTos,  worth  $688  (after  deducting  the  half 
of  the  balance  due  tmder  the  deed  of  trust); 
In  other  words,  he  Intended  to  cheat  the 
Prltehetts  ont   of  $438,  tbe  difference  be- 
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tween  the  Taloewf  falB  18  acres  and  the  value 
of  thetr  62  acres.  It  is  BOt  even  pretended 
tliat  tlie  matter  had  been  talked  OT«r  with, 
explained  to,  or  agreed  to  by  the  Pritchetts, 
aor  that  th«y  -were  even  informed  that  Geary 
aet  op  any  claim  to  any  port  of  the  78  acre*, 
nor  does  the  petition  assert  amy  such  right 
la  Geary.  But  G«ary  almply  says  his  coun- 
ati  bad  adrlsed  him  tliat  it  waa  the  easiest 
iray  to  settle  the  matter,  and  he  intended  to 
do  It  Bo,  -nithont  ever  saying  to  the 
Prltchetts  "by  your  leare,"  "by  your  grace," 
«r  "with  your  consent,"  he  aeot  f«c  a  jos- 
tloe  of  the  peace,  and  had  him  pnepare  two 
deeds  to  carry  ont  his  intention,  and  then 
told  the  PntchettB  that  the  deed  mnst  be 
consummated  that  day,  or  he  would  make 
tt  "hotter  than  heU"  for  ttiem  if  they  did  not 
do  mo;  and  as  to  Mrs.  Fritcbett  this  threat 
was  nqjplemented  with  the  threat  that  he 
would  not  give  her  back  her  deceased  daugh- 
ter's watch,  which '  he  had  wrongfully  ob- 
tained possession  of,  unless  she  signed  ttie 
deed,— this,  too,  at  a  time  when  Mrs.  Prit- 
cbett  was  barely  able  to  more  arowid  the 
honw,  after  a  long  spell  of  sickness,  and 
when  Mr.  Prttehett  was  sUll  confined  to  his 
bed  from  aa  attack  of  typhoid  iteTer  that 
had  raged  for  nearly  three  nwuths,  -and  he 
was  unable  to  raise  his  head  from  the  pillow, 
or  to  sign  his  name,  and  when,  within  the 
year,  they  had  lost  both  of  their  chUdren, 
and  beeome  childless  in  their  <dd  age.  The 
%lt«rt  to  overreach  and  defraud  the  old  peo- 
ple proved  unaraillng,  however,  and  now  a 
court  of  equity  is  asked  to  lend  its  aid,  not 
only  to  efTectnate  the  scheme,  but  to  augment 
the  wrong  by  canceling  the  Geary  deed  to 
the  Ftitchetts,  and  thereby  leave  Geary  and 
his  grantees  possessed  <^  the  Prltchetts'  title 
to  ene-half  of  the  124  acres,  and  at  the 
same  time  to  restore  to  Geary  his  alleged 
interest  in  the  78  acres.  It  is  not  necessary 
to  decide  in  this  case  whether  Geary  has 
any  interest  in  the  78  acres.  But,  unless  he 
has,  there  is  no  possible  consideration  to 
support  the  deed  from  the  Prltchetts  to  him 
of  their  half  interest  in  the  124  acres.  No 
court  that  ever  was  .constituted  would  se- 
riously cenalder  such  an  application.  The 
deed  frmn  the  Prltchetts  to  Geary  was  not 
the  result  of  their  "imtrammeled  will,"  but 
was  lutstUy  executed,  without  their  previous 
agreement  to  do  so,  without  disinterested  ad- 
vice, under  circumstances  that  strongly  ap- 
peal to  good  conscience  for  relief,  and  must, 
therefore,  be  regarded  not  only  as  the  re- 
sult of  "moral  duress"  (BerUen  v.  Bleler,  96 
Mo.  496,  9  8.  W.  916),  but  also  as  having 
been  iHWCured  by  GeaiT-  by  threats  amount- 
ing to  coercion  to  such  an  detent  as  to  de- 
prive the  Pritchetts  of  their  free  will  in  the 
transaction;  and  the  Jury  was  right  in  so 
finding.  The  transaction  is  unconscionable 
and  indefensible. 

Not  only  have  the  plaintiffs,  standing  in 
Geary's  shoes,  failed  to  show  any  ground 
for  equitable  aid  to  set  aside  the  Geary  deed 


to  the  Prltchetts,  but  they  have  supplement- 
ed tlie  defendaats'  showing  for  equitable  as- 
sistance in  setting  aside  the  deed  from  the 
Pritchetts  to  Geary  to  their  interest  in  the 
124  acres.  However,  as  both  deeds  were 
parts  of  the  same  fraudulent  transaction.  It 
is  only  right  that  both  deeds  should  be  set 
aside,  and  all  the  parties  restored  to  the  po- 
sition they  occupied  before  the  deeds  were 
made.  There  Is  no  merit  in  the  contention 
that  the  Pritchetts  have  been  guilty  of  such 
laches  as  precludes  equitable  aid.  True,  nei- 
ther party  recorded  their  deed  until  more 
than  two  months  after  the  ptalntUEFs  pur- 
chased, but,  as  the  plaintiffs  had  actual  per- 
sonal notice  and  warning,  the  failure  to 
record  the  deeds  Is  of  no  consequence.  So 
neither  party  brought  suit  for  over  two  years 
after  the  deeds  were  made,  aud  therefore 
one  is  as  much  guilty  of  laches  as  the  other. 
But  the  fraud  and  injustice  in  this  case  is 
80  flagrant  and  gross  that  no  doctrine  of 
laches  should  prevent  Justice  being  done, 
especially  as  no  Innocent  person  will  suffer 
thereby.  When  both  deeds  are  canceled,  it 
will  leave  the  plaintiffs,  as  the  assignees  o/ 
Geary,  subrogated  to  Geary's  Interest  in  the 
124  acties,  and  Geary  free  to  assert  whatev- 
er right  he  may  be  able  to  establish  to  the 
one-sixth  interest  in  the  78  acres,  and  wU) 
restore  to  the  Pritchetts  their  one-half  inter- 
est In  the  124  acres.  This  will  not  injure  the 
plaintiffs,  for,  at  the  utmost,  they  have  only 
paid  Geary  $596  for  his  interest  in  the  124 
acres,  which,  as  shown  herein.  Is  worth  1698. 
after  deducting  one-half  of  the  $1,104  bal- 
ance due  under  the  deed  of  trust  The  Judg- 
ment of  the  circuit  court  is  reversed,  and' 
the  cause  remanded  to  that  court,  with  di- 
rectlons  to  enter  a  decree  canceling  the  deed 
from  the  Pritchetts  to  Geary,  and  also  the 
deed  from  Geary  to  the  Pritchetts,  dated  De- 
cember 16,  1895,  and  recorded  in  Book  112, 
at  page  337,  and  Book  112,  at  page  501,  re- 
spectively, of  the  records  of  deeds  of  Pike 
county;  and  that  all  the  costs  be  adjudged 
against  the  plaintiffs.    All  concur. 


WAGNEK   V.  SCOTT. 
(Supreme  Court  of  Miasonri,  Division  No.  1. 
June  12,  1901.) 

UBEL-PHIVILBOED  COMllUNICATIQN-MALICB 
—QUESTION  FOB  JURY. 

1.  In  an  action  for  libel,  the  question  wheth- 
er, in  the  absence  of  actual  malice,  the  com- 
munication was  privileged,  is  for  the  court. 

2.  In  an  action  for  libel,  the  question  wheth- 
er a  communication  otho'wise  priTileged  was  ac- 
tuated by  actual  malice  Is  for  the  jury. 

8.  Certain  electric  light  companies  ccnnbined 
to  construct  a  system  of  underground  con- 
duits, and  appointed  plaintiff  as  the  engineer 
in  charge.  Thereafter  defendant,  president  of 
one  of  the  companies,  wrote  to  the  president 
of  another  company  that  plaintiff  and  the  con- 
tractors under  him  were  attempting  to  prevent 
a  proper  inspection  of  the  work,  that  plaintiff 
was  assisting  the  cuntractors  m  sllgbtlng  tiie 
same,  and  that  he  had  forged  the  name  of  de- 
fendant's -company  to  certain  papers.  Plaintiff's 


Digitized  by 


Google 


1108 


63  SOCTHWESTBRN  BBFORTEE. 


(Ma 


erldence  tended  to  show  that  the  charges  were 
false,  and  that  defendant  either  knew,  or  had 
the  means  of  knowing,  such  fact.  Held,  that 
the  evidence  made  a  prima  facie  case  for  the 
jury. 

Appeal  from  St  Louis  circuit  court;  D.  D. 
Fisher,  Judge. 

Action  for  libel  by  Herbert  A.  Wagner 
against  Henry  C.  Scott.  From  an  order  orer- 
mllng  plaintiff's  motion  to  set  aside  a  non- 
suit taken  by  blm  wltb  leave,  plaintiff  ap- 
peals.   Iterersed. 

Morton  Jourdan,  for  appellant.  F.  N.  Jud- 
son,  for  respondent. 

BKACE,  P.  J.  This  Is  an  action  for  libel. 
In  which  at  the  close  of  plaintiff's  evidence 
the  court  Instructed  the  jury  that  upon  the 
evidence  the  plaintiff  was  not  entitled  to  re- 
cover. Thereupon  the  plaintiff  took  a  non- 
suit wltb  leave,  and,  his  motion  to  set  the 
same  aside  having  been  overruled,  be  ap- 
peals. 

Karly  In  the  spring  of  1897  an  ordinance 
was  passed  by  the  city  of  St.  Louis  requiring 
the  electric  lighting,  heating,  and  power  com- 
panies in  St.  Louis  to  place  tbelr  wires  un- 
derground, and  said  ordinance  outlined  the 
mode  of  procedure  which  should  be  followed 
by  these  companies  In  the  construction  of  the 
underground  conduit.  The  Missouri  Electric 
Light  &  Power  Company,  the  Electric  Light, 
Power  &  Conduit  Company,  the  Edison  Il- 
luminating Company  of  St.  Louis,  being  as- 
sociated and  considered  as  one  Interest  with 
the  St.  Louis  Electric  Light  &  Power  Com- 
pany, the  Phoenix  Heat  &  Power  Company, 
and  the  Edison  Electric  Illuminatlug  Com- 
pany of  Carondelet,  each  representing  an  In- 
dividual interest,  engaged  in  the  joint  con- 
struction of  this  system  of  conduits.  These 
companies  appointed  representatives  to  a 
committee  which  was  called  the  "Conduit 
Construction  Committee,"  whose  duty  It  was 
to  let  the  contracts  for  the  conduit  work,  and 
supervise  the  work,  and  to  carry  out  all  the 
necessary  details.  The  first  three  of  the 
above-named  companies  bad  one  representa- 
tive on  this  committee,— the  plaintiff,  Her- 
bert A.  Wagner.  The  Phoenix  Company  was 
represented  by  Alexander  Ross;  the  EklisoB 
Electric  Illuminating  Company  of  Carondelet 
was  represented  by  B.  V.  Matlack,  Its  super- 
intendent; and  the  St.  Louis  Electric  Light 
&  Power  Company  was  represented  by  D.  W. 
Guernsey.  At  this  time  the  plaintiff,  Mr. 
Wagner,  was  superintendent  of  tbe  Missouri 
Electric  Light  &  Power  Company.  Mr.  S.  M. 
Dodd  was  the  president  of  this  company, 
which  company  practically  owned  and  con- 
trolled the  p:iectrlc  Light,  Power  &  Conduit 
Company  and  the  Edison  Illuminating  com- 
pany of  St.  I>oui8.  Mr.  Henry  C.  Scott,  the 
defendant,  was  the  president  of  tbe  Edison 
Electric  Illuminating  Company  of  Caronde- 
let. In  furtherance  of  the  work  of  construc- 
tion the  plaintiff  was  appointed  by  these  rep- 
resentatives as  the  engineer  of  the  joint  con- 


struction of  the  conduit,  and  it  was  provided 
that  be  should  obtain  tbe  necessary  per- 
mits from  the  board  of  public  improvements, 
should  make  requisitions  upon  the  different 
companies  for  their  proportion  of  the  cost, 
should  have  general  supervision  of  the  work, 
and  should  consult  freely  wltb  the  engineers 
of  the  companies,  and  the  number  of  Inspect- 
ors to  be  furnished  by  each  company  was 
agreed  upon.  He  was  also  to  certify  all  con- 
tractors' bills,  so  that  the  committee  conld 
audit  the  same  prior  to  payment.  Disputes 
arose  between  Mr.  Fay,  an  authorized  in- 
spector appointed  by  the  Ekllson  Electric  Il- 
luminating Company  of  Carondelet,  and  Mr. 
Wagner,  the  plaintiff,  as  to  the  proper  metb- 
od  of  conducting  tbe  work  of  uuilding  the 
conduit,  and  Mr.  Kay  was  removed  by  Mr. 
Wagner.  Correspondence  resulted  between 
Mr.  Scott,  the  defendant,  and  Mr.  Dodd,  rep- 
resenting tbelr  respective  companies,  who 
were  thus  engaged  in  the  joint  work  of  con- 
struction. This  correspondence  offered  in 
evidence  is  as  follows: 

"June  26,  1897.  Mr.  S.  M.  Dodd,  St  Louis 
—My  Dear  Mr.  Dodd:  I  want  to  bring  to 
your  attention,  in  a  personal  way,  a  matter 
which  I  think,  from  the  point  of  view  of  the 
companies  owning  and  interested  In  the  con- 
duit work,  in  one  of  importance.  You  per- 
haps know  that  last  week  our  inspector,  Mr. 
Fay,  was  attacked  on  the  trench  by  Mr. 
Preese,  one  of  Mr.  Wagner's  subordinates, 
and  that  as  the  result  of  this  controversy 
the  work  was  stopped  for  a  time:  Mr.  Wag- 
ner maintaining  that  the  discipline  of  the 
force  was  affected  through  Mr.  Fay's  alleg- 
ed insubordination.  Regarding  this  charge 
against  Mr.  Fay,  I  will  state  that  I  have 
personally  looked  Into  this  matter  wltn  tne 
utmost  care,  and  have  spent  two  or  three 
days  giving  the  matter  close  attention;  and 
I  assure  you,  on  my  personal  word,  that  I 
can  find  nothing  whatsoever  to  justify  any 
such  charge.  Tbe  man  Is,  on  the  contrary, 
unusually  intelligent  and  the  records  of  the 
work  will  show  tliat  in  the  matter  of  (1)  de- 
fective pipe  found;  (2)  Improper  mixing  of 
the  concrete  cement; .  (3)  the  Imperfect  man- 
ner of  putting  the  cement  in  the  trench;  (4) 
reporting  Inadequate  amount  of  cement  in 
the  trench,  as  called  for  in  tbe  contract— all 
of  which  reports  are  a  matter  of  record  in 
the  work,  Mr.  Fay  was  of  every  material  aid 
to  us  and  to  your  people,  in  seeing  that  tbe 
contractors  properly  carried  out  their  under- 
taking. Because  we  do  not  while  we  are  in 
the  midst  of  this  work,  wish  to  take  the  time 
of  the  officers  of  our  company  to  post  a  new- 
man  in  the  duties  of  inspecting  the  work,  we 
are  loath  to  take  Mr.  Fay  from  the  work. 
Now,  I  want  to  enlist  your  personal  offices 
in  seeing  either  that  Mr.  Fay-be  allowed  to 
take  a  place  as  one  of  our  appointees  under 
the  engineer,  or  else  that  the  extraordinary 
objection  that  we  shall  even  be  given  the 
right  to  send  Mr.  Fay  out  on  this  work  to 
make  inspections  of  it  and  report  to  ua  direct 
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deal  of  care,  and  because  (1)  I  am  entirely 
unwi/ling  that  so  large  an  amount  of  our 
stockholders'  money  be  expended  by  us  with- 
out a  careful  Inspection  of  the  work,  which 
Inspection  has  been  found  most  necessary  by 
the  reports  turned  In  by  Mr.  Fay  and  the 
other  inspectors;  and  (2)  I  believe  that  you 
will  conclude,  on  thinking  over  the  matter, 
that  It  is  unwise  for  us  to  let  the  contractor 
see  that  one  who  has  been  most  vigilant  in 
watching  this  work  and  keeping  up  its  stand- 
ard be  taken  off  the  work  altogether.  As 
far  as  the  character  of  Mr.  Fay's  work  is 
concerned,  we  make  no  point  as  to  whether 
he  shall  be  employed  under  Mr.  Wagner  or 
not.  In  either  event,  we  are,  of  course,  to 
pay  his  wages;  but  I  submit  to  you  that  it 
is  most  extraordinary  that  Mr.  Wagner,  or 
anybody  in  charge  of  this  work,  should  ques- 
tion the  right  of  this  company  to  give  what- 
ever inspection  It  pleases,  and  In  any  amount 
which  It  thinks  necessarj,  at  i^s  own  ex- 
pense; and,  feeling  that  the  interests  of  your 
company  and  ours  are  equally  Involved  in 
this  matter,  I  have  written  you,  asking  that 
you  will  use  your  Influence  in  preventing  any 
further  useless  controversy  through  our  de- 
termination to  give  the  work  that  Inspection 
and  supervision  which.  In  our  judgment,  is 
re<iuir€d.    Very  truly,  yours,  Henry  C.  Scott." 

To  which  Mr.  Dodd  replied  as  follows: 
"Edison  Illuminating  Company  of  St  Louis. 
June  28, 1897.  Mr.  Henry  C.  Scott— My  Dear 
Sir:  Yours  of  the  26th  I  received  this  inom- 
ing,  and  carefully  note  its  contents.  I'also 
have  a  report  of  the  committee  composed  of 
Mr.  Ross  and  Mr.  Guernsey,  which  is  very 
definite.  I  see  that  it  will  be  very  easy  for 
you  to  place  some  one  in  Mr.  Fay's  place 
that  will  be  entirely  competent  and  satis- 
factory to  all  parties  concerned,  and  I  sug- 
gest to  you  to  use  your  authority  and  good 
offices  as  executive  officer  of  the  Edison 
Company  of  Carondelet  and  make  such  ap- 
jointment.  If  the  report  had  been  made 
against  any  of  our  men,  I  should  certainly 
put  some  one  in  his  place  without  delay. 
Tours,  very  truly,  S.  M.  Dodd." 

On  the  next  day  the  defendant  wrote  and 
caused  to  be  delivered  to  Mr.  Dodd  a  letter 
as  follows:  "St.  Louis,  Mo.,  June  29,  189-. 
Mr.  S.  M.  Dodd— My  Dear  Mr.  Dodd:  I  have 
been  trying  all  day  to  see  you,  to  answer 
your  letter  of  yesterday  in  person,  and  also 
to  report  to  you  some  very  serious  complica- 
tions which  have  come  up,  and  which  I  hope 
very  sincerely  have  not  received  your  sanc- 
tion or  approval.  It  seems  most  remarkable 
that  In  all  Instances  Mr.  Wagner  and  the 
contractor  work  in  unison  to  resist  inspec- 
tion of  the  work  by  this  company.  You  can 
use  your  own  Judgment  in  determining 
whether  this  will  tend  to  Improve  the  char- 
acter of  the  work  done  or  not.  I  rest  the 
matter  entirely  with  you,  as  to  whether  it  is 
dangerous  to  the  interests  of  your  own  com- 


of,  I  am  compelled  to  state  to  you,  as  Mr. 
Wagner's  superior  officer,  that  I  will  not  sub- 
mit to  the  outrages  which  he  has  perpetrated 
against  this  company,  and  which  I  believe 
he  Intends  to  continue  to  perpetrate,  and  that 
we  shall  hold  him  directly  accountable  for 
any  loss  or  damage  which  Is  incurred  by  us 
because  of  these  outrages.  I  do  not  want  to 
worry  you  with  too  elaborate  a  bill  of  par- 
ticulars, but  I  will  state  that  it  came  dpflnite- 
ly  to  my  knowledge  that  an  understanding 
had  been  reached  by  Mr.  Wagner  and  the 
contractor  that  not  only  would  Mr.  Fay  be 
driven  oft  the  work  this  morning,  but  that 
other  of  our  employfe  of  our  company  would 
be  served  in  the  same  way  If  sent  to  take 
care  of  the  important  duty  of  Inspecting  this 
work  and  reporting  to  this  office.  Mi.  Wag- 
ner, over  the  telephone,  stated  to  Mr.  Mat- 
lack  that  not  only  Mr.  Fay  would  be  driven 
off  the  work,  but  that  if  Mr.  Matlack  appear- 
ed there  he  would  be  driven  off,  and  that,  if 
he  chose  to  risk  being  bodily  Injured,  he 
could  appear  on  the  work.  I  call  your  atten- 
tion to  the  fact  just  here  that  Mr.  Matlack 
is  one  of  the  corporate  officers  of  our  com- 
pany, and  I  cannot,  therefore,  too  strongly 
condemn  the  threat  cast  out  by  Mr.  Wagner 
as  above  stated.  I  will  further  add  that 
Mr.  Wagner  stated  that  he  spoke  for  bis 
company  in  Issuing  this  threat,  after  con- 
sultation with  Its  officers.  I  wish  to  state, 
further,  that  on  the  work  to-day  an  attempt 
was  made  by  Mr.  Wagner  to  arrest  one  of 
our  men,  who  was  in  no  way  Interfering  with 
the  work,  but  was  simply  making  an  exam- 
ination of  it,  to  report  to  the  companj  as  di- 
rected by  me.  The  officer,  of  course,  refus- 
ed to  make  the  arrest.  I  will  state,  further, 
that  Mr.  Wagner,  bis  representativi-s,  and 
the  contractor,  adopting  precisely  the  same 
methods,  have  continually  Insulted  every  rep- 
resentative we  have  sent  on  this  work,  untij 
I  believe  not  one  man  in  our  employ  feels 
other  than  he  risks  a  personal  encounter 
with  Mr.  Wagner  or  some  of  his  underlings 
when  he  appears  on  the  trench.  As  a  fur- 
ther indication  of  the  blgh-handed  oi'trages 
which  we  have  had  to  suffer  at  Mr.  Wagner's 
hands,  I  will  state  to  you  that  he  went  up 
to  the  city  ball  yesterday  and  changed  the 
plans  of  this  company,  signing  the  name  of 
our  company,  as  one  of  Its  representatives. 
It  is  perfectly  plain  to  you,  as  one  having 
charge  for  many  years  of  large  corporations, 
that  this  action  on  the  part  of  Mr.  Wagner 
Is  closely  akin  to  forgery.  I  will  state  that 
we  have  written  the  board  of  public  improve- 
ments and  the  supervisor  of  city  llghthig  in 
future  not  to  recognize  any  directions  of  any 
kind  given  on  behalf  of  our  company,  except 
on  written  orders  of  the  officers  of  the  com- 
pany. Mr.  Wagner  not  only  had  no  excuse 
for  forging  the  name  of  our  company,  but  he 
had  distinct  evidence  before  him  that  we 
objected  to  the  proposed  change  In  plans; 
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an(!  onr  letter  of  June  26th,  of  which  I  here- 
with incioee  a  copy,  clearly  aeta  forth  this 
fact.  I  am  ezceallngly  loath  to  do  anything 
dlaagreeable  either  to  you  ae  to  any  of  ow 
friends  Interested  in  this  company.  I  mnst 
beg  to  remind  you,  however,  that  tbia  Is  a 
Tery  serious  matter  to  me,  as  one  In  a  place 
«t  respenslbliity;  and  unless  ywsr  repiy  to 
this  letter,  or  an  interview,— whleh  I  hsTe 
lepeatedly  sought  for  the  brat  two  days, 
without  being  able  to  secure  same,— results 
In  an  adjustmeat  eif  these  dittcuUtee.  so  that 
I  can  feel  that  the  Interests  of  our  company 
will  not  be  further  Jeopardised  through  a 
elear  alliance  whicb  has  been  entered  Into 
b^  the  chief  engineer  of  tills  constrnctton 
werk  and  the  contractor,  I  shall  call  out 
board  of  directors  together  and  rest  the  mat< 
tec  in  their  bands,  being  entire^  content 
tiiat;  if  they  think  we  should  permit  this 
treatmoit  of  a  most  Important  matter,  to 
have  them  relieve  me  of  ail  responsibility 
and  assaawi  it  themselves.  I  will  state  fur- 
ther tibat  I  have  bnmght  this  matter  to  tl>e 
attention  of  our  people,  and,  as  far  as  I  am 
able  to  see,  thetr  unqnaUfledly  aanport  me 
Id  bi3>  position,  as  I  bene^ve  yoa  will  do,  after 
jwu  have  curcfnlly  reviewed  ttie  whole  quea- 
tloD,  n  obtained  from  me  the  facts  whlcbi  i 
ba.Te  Id  my  possession,,  aod  upon  which  I 
staad  veady  t»  convince  you  (1)  that  the  at- 
tack upon  Mr.  Fay  by  Mr.  Wagner's  assist 
ants  was  a  premeditated  arrangement  be- 
tween Mr.  Wagner  and  the  contractar;  (2) 
that  Mr.  Wagner  has,  sisce  he  has  been  in 
eharge  of  .tUs  work,,  staaditr  andeavoisd  to 
■Dppaart  the  ceatractor  In  sUgiitlng  the  work, 
by  resisting  ail  of  the  eriticlsms  made  by  us 
en  the  poor  work  (in  every  case^  however, 
ear  crltietema  were  soataincd  and  tke  work 
was  properly  don«  becauae  of  our  prvtests); 
(3)  that  Mr.  Wagner  and  the  contractor  are 
under  distinct  arrangesaea*  to  pretrent;  by 
force.  If  necessazxt  any  fuvtiier  inspection  oa 
ear  part,  no.  matter  iriioaa  we  may  employ-, 
et  the  oondult  work  yet  to  be  done.  laas- 
much  as  I  have  not  been  able  to  see  you,  and 
Inaamach  as  it  seeaas  very  aeccBaary  that  I 
pni:  myself  deariy  on  record  in  tills  matter, 
I  have  written  you  this  letter,  trying  to  do 
so  with  the  utmost  deliberation,  aod  in  the 
bdief  that  you  wilt  see  that  we  are  aat 
tiHxad  to  resort  to  oUaer-  mean*  for  the  prop- 
er protection  of  our  interests,  wlilch  not  only 
I,  but  every  one  of  our  directors  to  whose 
attentlos  I  have  brought  this  matter,  believe 
to  be  serioasly  sasailed.  Illustrative  of  the 
Impoctance  of  honest  and  carefal  inspection 
of  this  work,  and  of  tiie  contractors'  interest 
tlntt  D*  inspection  be  made,  I  quote  from 
the  reports  of  tlie'  work  in  the  hands  of  our 
exglneer  that  as  much  as  60  per  cet't.  of  a 
single  delivery  of  pipe  on  tile  trench  was 
rejected,  and  the  rejection  suetaiiied,  on  ac- 
count of  its  manifestly  bad  ^ality.  Tours, 
truly.  Henry  O.  Scott** 

Thfis  last  letter,  of  June  29,  I'SOrr,  the  plain- 
tiff In  his  petltien  charges,  was  false  and 


UbelouB,  and  was  malieionsly  written  and 
patbtiehed  1b  manner  aftHreeald.  and  "that  de- 
fCBdaat  thereby  uKant  and  intended  to 
charge  and  dild  charge,  and  thereby  meant 
to  impress  and  did  Impress  the  said  S.  M. 
Dodd  and  all  other  persona  to  whom  said 
letter  and  written  words  aforesaid  were  pub- 
lished, that  piaintlfT  and  tlie  contractoo 
aforesaid  were  working  to  nnisoa  to  resist 
aad  prevent  the  proper  aad  legitimate  in- 
spection of  the  work  by  said  oorapanles,  and 
that  plaintiff,  conniving  and  conspiring  with 
said  contractors  in  ref  ualng  a  proper  inspec- 
tion oC  said  work,  was  aiding  and  abettinc 
and  assisting  said  contractors  in  slighting 
said  work,  and  that  said  allijged  aetiui  of 
plfllBtlfl  waa  the  result  of  a  premeditated 
and  distinct  arrangement  and  undwatanding 
between  aald  plaintiff  and  said  contra.ctor8; 
that  the  defendant  tbesebj  meant  and  in- 
teaded  to  charge  and  dU  charge,  and  there- 
bar  meant  to  impress  and  did  impress  the 
said  Ek.  M.  Dodd  and  all  other  peraons  to 
whom  said  letter  and  written  words  ofore^ 
said  were  pnbilahed,  that  plaintiff  was  wlwl- 
ly  anworthy  of  confidence  and  trust  in  liis 
said  caoMity  and  profession  of  cncineoc 
and  snpcrlatendeat;  that  said  letter  and 
written  weeds  were  so  read  tad  undetartxiod 
hy  said  S.  M.  Dedd  and  all  other  persons  to 
whom  said  letter  and  written  words  were 
pubUifted;  tfaait  defeedsat  thereby  meant 
and  Intended  to  farther  charge  and  did  fur- 
ther charge  tills  pialntiS  with  toe  crime  and 
felony  of  forgery;  that  said  letter  and  writ- 
ten w(xdn  were  eo  read  and  understood  by 
B,  M.  Dodd  and  ail  other  personn  to  whom 
said  letter  and  written  words  wo'e  pub- 
lished; that  said  letter  and  written  words 
aforesaid  were  written  or  caused  to  be  writ- 
tan  and  published  by  defendant  with  malice 
tewwds  plaintiff,  and  was  calculated  to  and 
did  deprive  him  of  public  confidence  and 
espoee  bim  to  pabllc  haired;  that  by  reason 
s(  the  same  he,  the  idaintiff,  has  be«i  daa»- 
aifed  in  the  sum  off  twenty  thousand  doIUtn, 
and  platatlfl  says  tiiat  the  further  sum  «f 
flvie  ttaeusa'Bd  dollan  should  be  assessed 
agsilnst  defbndant  as  punitive  damages." 
The  answer  of  (he  defendant,  after  reciting 
the  circumstances  under  which  th*  letter 
was  writtes,  avers  that  all  the  facts  therein 
set  out  he  at  tlie  time  believed  to  be  true; 
that  said  letter  was  written  without  aay 
malice  wheterer  towards  the  defendant,  and 
solely  for  tb«  purpose  of  inrateeting  the  In- 
terests intrusted  to  him,  and  of  advising 
said  Dodd,  his  associate  in  bnslness,  of  said 
matters,  wherefore  be  says  that  said  letter 
was  privileged  in  law,  and  that  he  is  not 
answerable  therefor.  Tsswe  was  Joined  on 
the  answer  by  reply. 

That  the  letter  complained  of  was  defam- 
atory, that  It  was  published,  and  that  the 
evidence  i*itroduced  by  the  plaintiff  tended 
to  prove  that  the  charges  tiierein  contained 
prej^ididal  to  the  plaintiff  were  not  true,  are 
conceded.    But  it  is  contended  for  the  de- 
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fendant  that  tbe  qneatkn  of  privilege  was 
«ata  of  law  to  ba  deteonuineA  by  tbe  uouit, 
and  tberefOre  the  court  did  not  earr  la  taking. 
tSie  oaae  from  the  Jnry.  It  must  alsolM  con- 
e«ded<  that  the  publlaatlon  can  <nly  be  one 
«l  GoneHttonal,  amid  not'  of  absolnte  pclvllege. 
A  privileged  communlcaitlen  1»  an  exception 
to  tbe  rule  that  every  dftfiwwtory  pablica- 
tion  impUea  malice.  A  qualified  prlyllege  is 
extended  to  ni  aommunicatioB.  made  in  good 
faith  upon  any  lubject-matter  in  which  the 
pnrty  oonunnniaatlng'  ba8<  an  interest;  or  In 
reference  t»  which  ha  has  a  dntji,  either  1»- 
gBl,  moral,  or  Bodai,  if  mode,  to  a.  pecaoa 
having  «  oorreaiKiaiding  intereat  or  duty,  and 
tte  burden  of  pronrlng  the  exUtence  cf  mal> 
ice  ia  cast  v^om  the-  person  claiming  to  have 
tHMO  dcfiamed.  NmmU,  Defam.  (2d  Bd.)  p. 
m,  (  a;  Flnley  y.  Steele  (Mo.  Snp.)  6ft  S.  W. 
108;  StdllTan  r.  Ownmlsidon  Gi>.,  1S2  Iitot 
^8,  58  Sl  W.  912:  In  the  text-booh  dfied; 
which  Is  the  latest  pnUlcatlon  on  this  tnd>« 
Ject,  tbe  author  aayw.  "Tbe  theory  of  priv- 
ilege, in  connection'  with:  the  law  of'  d^ama* 
tton,  involyie*  a  variety  of  ooadition%  of 
some  nicety,  and  alw  a  dsetrtne  not  alwaye 
of  easy  apqpllcatioB  to  a  set  of  facta;  and 
stKh  being  thw  case  is  any  trial,  whether 
fllTll  Of  GTlndnal,  while  titecitieBtioni  of  libel 
«r  no  libel,  malice  or  no  malice,  ave  mattem 
of  fact  fDc  the  Jury,  the  qneBtlon  of  pritu 
itcge-  or  no  prtvHege  la  entirely  one  of  hew 
for-tbajndgei  That  istocMy,  it  is  exdnalve* 
ly  for  thei  judge  to  determine  whether  the 
a«aasloB  on.  which  tb»  alleged  defamatwry 
fltatemcBt  waa  made'  was  sacb  as  to  raider 
ttie  commonlcatlon  a  prtrileged  one.  The 
Jory,  bowever,  will  be  tlie  proper  tribwoal  to 
detanalne  the  qncBtJDn  of  eocpress  malice 
wtere  errldcnce  of  ill  will  is  Certhcomlng; 
but  If,  taken  in  connectloa  wHb  admitted 
facts,  tlie  w<Drda  a>mplelDed  at  are  such  as 
ranst  have  beea  used  honestly  and  in  good 
f attli  by  the'  defendant,  the  judge  may  wttb^ 
draw  the  caise  from  a;  Jmy,  and  direct  a  r«e^ 
diet  Cor  thedefenAaint"  Neweil,  Defam.  (SM 
IDd.)  pp.  891,  392,  {  9.  But  as-  was  said  by 
Keiley,  O.  B.,  In  GofS  v.  Lee,  L.  R.  4  Bzch. 
loc.  dt.  288:  "It  is  oaHy  when  the  judge  la 
aotlaaed  that  tiw  pubU«atioa  cannot  be  a 
lUiel,  and  tiOit,  if  it  Is  found  Tuj-  the  jury  to 
be  Boekr  tbeir  ver<Mct  will  be'  set  aside,  that 
be  la  jvstlfled  io  withdraiwtog  tbe  questioo 
from  ttiehr  oognisuioeL"  The  general  doe^ 
trine  n|>OB  this  subject  is  well  stated  by 
Bigtiew,  J.,  in  Qassett  v.  Gilbert,  6  Oray. 
V>c.  dt.  97-9&:  "The  qnestios  whether  In  a 
ptB'tlcalar  caa»  a  p«d]Ucatioa  is  to  be.  deemed 
privileged  (that  is,  whether  tbe  situation  of 
the  party  making  it  and  tbe  circumstances 
aittendlng  it  were  such  as  to  rebut  the  legal 
inference  at  mallei  Is  s  qnestlon  of  law,  to 
be  determined  by  tbe  court  in  the  first  in- 
stance. Coxbead  v.  Blcl>ards,  2  O.  B.  BW: 
Taylor  v.  Hawktau,  16  A4ol.  &  B.  308.  But 
is  deciding'  this  qnestlon  the  eondttlons  oo 
which  It  is  to  be  held,  to  be  privileged  must 
jMcesBOflly  be  asaomedi— Ihat  is.  It  must  be 


taken  for  granted  that  the  publication  waa 
believed  by  tbe  party  who  made  It  to  be 
true,  and  that  it  was  made  bona  £tder-b»- 
cause,  if  these'  dements  are  found  to  be 
wanting,  tb«n  the  jury  would  be  authorized 
to  iatfer  malice.  The  sole  duty  of  the  court, 
therefore.  In  such  cases,  Is  to  determine 
whether  the  occasion,  in  the  absence  of  ac- 
tual malice,  wooJd  justify,  tbe  publication. 
If  80,  then  It  la  incumbent  on  the  plaintiff 
to  prove  the  existence  of  mailce  in  order  to 
sustain  his  action;  and  this  must  be  shown 
tD  the.  satisfaction  of  tlie  jury,  whose  eZ' 
elusive  province  It  Is  to  pass  upon  the  que»' 
tion.  But  it  is  not  necessary  to  prove  it  by 
extrinsic  evidence.  It  may  be  inferred  from 
the  relation  of  tbe  parties,  the  circumstan- 
ces attending  the  publication,  and  even  from 
the  terms  of  the  publication  Itself.  Wright 
r.  Woodgate,  2  Oromp.  M.  &  R.  878,  and 
IVrw.  &  G.  12.  •  *  •  The  defendants 
cannot  be  justified  if  they  have  Included  in 
their  notice  any  statements  or  language  of  a 
defamatory  natnce  not  warranted  by  the 
occasion  whl'Ch  csUed  forth  the  publication: 
The  privilege  must  be  limited  by  the  ex- 
igency; and  if  the  defendants,  by  tbe  terms 
of  the  notice  published  by  them,  emceeded 
the  Just  limits  which  were  necessary  and 
pi'oper  to  accomplish  tbe  legitimate  purpose 
of  pyotectlng  tbe  corporation  and  the  pubUe 
from  the  nnanthorized  acts  of  the  plalntUT, 
It  will  be  evidence  of  malice  proper  to  be 
weighed  by  tbe  jury.  So,  too,  tbe  qnestlon 
of  good  faith  en  the  part  of  the  defendants, 
and  their  bonesrt  belief  in  tbe  truth  of  tbe 
statements  put  forth  by  them,  are  matters 
of  fact,  which  aoe  to  be  determined  exclu- 
sively by  the  jury.  Althongh  It  is  not  nec- 
essary for  the  defendants  to  prove  the  truth 
of  the  statements  contained  in  the  notice  in 
order  to  justify  the  pubticotlon,  yet  proof 
of  tbelr  falsity  is  adtDlssible  on  tbe  part  of 
tbe  plaintiff  to  show  that  the  defendants  did 
not  act  on  an  honest  belief  In  their  truth." 
These  views  ore  in  harmony  with  the  gen- 
eral current  of  authority  and  with  onr  own 
ralings  on  tbe  sabject,  so  far  as  they  hare 
gone.  Beller  v.  PubUshtng  Co.,  183  Ho.  20S, 
^  8;  W.  457;  SaOiivan  v.  Commission  O., 
TS2  Mo.  268,  83  9.  W.  912;  Arnold  v.  Jewett, 
125  Mo.  241,  28  S.  W.  614;  McOinnis  r. 
aeoBss  Hnaiip  &  Co.,  109  Mo.  ISl,  18  S.  W. 
U3A',  State  v.  Armstrong,  lOQ  Mo.  895,  16 
S.  W.  604.  Of  course,  at  this  stage  of  the 
case  it  would  not  be  proper  for  us  to  com- 
ment, much  less  to  express  our  opinion,  up- 
on tbe  evMenoe  in  the  case.  But,  applying 
tbe  princlvles  stated  to  the  plaintUT's  evi- 
dence as  it  appears  In  the  record  before  us, 
we  bavo  no  hesitation  in  saying  that  it  made 
a  prima  facie  case  for  the  jury.  The  publi- 
cation contained  very  grave  charges  against 
the  plaintiff,  affecting  his  personal,  profes- 
sional, and  official  standing  and  character, 
made  In  a  quarter  calculated,  to  do  him  se- 
rious Inlnry.  His  evldeace  tended  to  pxoTe 
tbart  the  charges  were  fialae;  ttoat  ttae>-  do- 
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fendant  either  knew  or  had  the  means  of 
knowing  that  they  were  untme;  that  the 
exigencies  of  the  situation  did  not  call  for 
such  charge  for  the  protection  of  the  Inter- 
ests the  defendant  bad  In  charge^  or  war- 
rant the  language  In  which  they  were  made; 
and  that,  while  the  occasion  was  prlTlIeged, 
the  publication  was  an  abuse  of  the  privilege. 
Hence  the  case  ought  to  have  gone  to  the 
Jury,  and  the  court  erred  in  refusing  to  set 
aside  the  nonsuit  The  judgment  of  the  cir- 
cuit court  will  therefore  be  reversed,  and 
the  cause  remanded  to  that  court  for  trial. 
All  concur. 


STATE  ex  rel.  FONKHOUSER  ▼.  SPENCRB 

et  al. 
(Supreme  0>art  of  Missouri.    June  18,  1901.) 
XL.BCTION    CONTEST— EXAMINATION    OF    BAI<- 
LOT8— COMPARISON  WITH  LIST  OF  VOTERS— 
AUTHORmr   OF   CLERK    OF   COURT— AMEND- 
MENT OF  ORDER. 

1.  Under  Rev.  St  1800,  |  7044  et  seq.,  pro- 
Tiding  that  the  cleric  of  the  county  court  may 
examine  the  ballots  and  "compare  them  with 
the  list  of  voters,"  and  permittiag  the  parties 
and  their  attorneys  to  examine  the  "ballots," 
the  parties  have  no  right  to  compare  the  bal- 
lots with  the  list  of  voters,  or  be  present 
when  the  clerk  makes  such  comparison. 

2.  Under  Rev.  St.  1899,  {  7044,  authorizing 
the  clerk  of  the  county  court  to  examine  the 
ballots,  compare  theui  with  the  list  of  voters, 
and  certify  the  "result"  of  such  examination 
and  comparison,  in  election  contests,  the  clerk 
may  only  compare  ballots  with  the  voting  list 
to  ascertain  if  they  were  cast  by  a  person 
whose  name  appears  on  such  list,  and  be  is 
not  authorised  to  give  the  names  of  the  voters 
and  the  number  of  the  ballots,  so  that  it  may 
be  asrertained  how  each  voter  voted. 

3.  Where  a  circuit  court  expressly  reserved 
the  right  to  alter  or  modify  an  order,  but  did 
not  do  so,  and  in  a  proceeding  to  prohibit  the 
enforcement  of  such  order  the  judge  appeared 
to  justify  it  the  reservation  of  the  right  to 
amend  was  no  defense  in  the  prohibition  pro- 
ceeding. 

In  banc. 

Proceeding  In  prohibition  by  the  state  on 
relation  of  Robert  M.  Funkhouser,  against 
Selden  P.  Spencer,  as  Judge  of  the  circuit 
court  of  the  city  of  St  Louis,  and  others. 
Preliminary  rule  prohibiting  respondents 
from  carrying  out  an  order  of  the  circuit 
court  made  absolute. 

John  H.  Overall  and  Chas.  W.  Bates,  for 
plaintiir.  W.  R  Fisse,  O.  A.  Flnkelnbnrg, 
and  Clinton  Rowell,  for  defendants. 

MARSHAIX,  J.  This  is  an  original  pro- 
ceeding in  prohibition  to  prohibit  the  re- 
spondents from  carrying  out  an  order  of 
Hon.  Selden  P.  Spencer,  as  Judge  of  the 
circuit  court  of  the  city  of  St.  Louis,  on  the 
other  respondents,  as  election  commissioners 
of  that  city,  to  examine  the  ballots,  and  com- 
pare them  with  the  voting  lists,  cast  at  the 
general  election  in  the  year  1900,  In  the  city 
of  St  Louis,  for  the  office  of  coroner  of  that 
city.  Robert  M.  Funkhouser,  the  relator, 
was  Ihe  Democratic  nominee  for  the  office 


of  coroner  of  St  Louis  at  the  general  elec^ 
tion  in  1900,  and  Henry  Lloyd  was  tbe  Re- 
publican nominee.  Funkhouser  was  declar- 
ed elected,  and  Lloyd  instituted  a  contest 
for  the  office,  and  among  other  grounds 
therefor  he  procured  from  the  board  of  elec- 
tion commissioners  a  printed  copy  of  tbe  en- 
tire list  ot  registered  voters  of  the  city  of 
St  Louis,  containing  about  190,000  namea, 
and,  after  erasing  a  few  hundred  namea 
therefrom,  made  the  same  a  part  of  his  no- 
tice, and  stated  in  the  notice  that  the  list 
contained  the  names  of  voters  to  wbom  he 
objected,  stating  his  reasons  for  so  objecting. 
Among  tbe  names  of  persons  bo  objected  to 
was  that  of  Lloyd  himself.  Thereafter  be 
applied  to  Judge  Spencer  for  an  order  on 
the  election  commissioners  to  examine  and 
recount  all  the  ballots  cast  at  said  election 
for  said  office,  and  to  compare  such  ballots 
with  tbe  voting  lists,  and  to  certify  tbe  re- 
sult of  such  examination,  recount  and  com- 
parison to  tbe  circuit  court  Judge  Spencer, 
sitting  as  such  judge  of  said  court  made 
the  order  asked,  the  portion  thereof  essential 
to  this  controversy  being  as  follows:  "Now, 
therefore,  these  presents  are  to  command 
you,  and  each  of  you,  acting  as  tbe  said 
board  of  election  commiaaieners,  or  aa  dep- 
uty election  commissioner  and  secretary  of 
said  board,  and  as  the  said  board  of  elec- 
tion commissioners,  and  as  deputy  election 
commissioner  authorised  by  law  to  exercise 
the  full  power  and  authority  of  the  said 
board,  whenever  occasion  so  to  do  shall  arise 
under  the  law,  to  proceed  to  open,  examine, 
count  and  compare  with  the  list  of  voters 
in  your  office  all  the  ballots  that  were  cast 
at  the  general  election  aforesaid  for  tbe  of- 
fice of  coroner  for' the  term  above  mentioned, 
and  that  you  certify  to  this  cooit,  andtf 
your  hand  and  seal,  and  aa  required  by  law, 
the  result  of  such  count,  comparison,  and  ex- 
amination of  the  said  ballots  so  far  aa  the 
same  relate  to  the  office  aforesaid,  in  contest 
in  the  election  contest  above  mentioned,  to 
this  court;  and  in  so  certifying  the  result 
of  such  count  comparison,  and  examination 
of  the  ballots  you  shall  intelligently  distin- 
guish between  ballots  which  were  counted 
and  those  which  were  rejected  by  tbe  Judges 
of  election  acting  in  the  several  precincts 
of  the  city  of  St.  Louis  at  the  election  afore- 
said, and  show  the  numbers  upon  said  bal- 
lots, and  the  initials  and  other  vrrltlng  upon 
each  such  ballot  whether  counted  or  reject- 
ed; and  you  are  further  directed  to  begin 
tbe  said  count  examination,  and  comparison 
of  said  votes,  according  to  the  directions 
of  this  writ  and  to  proceed  with  tbe  same 
with  all  convenient  and  practicable  speed. 
To  assist  you  in  the  performance  of  the 
duties  herein  required,  yon  are  authorized 
and  directed  to  detail  not  exceeding  four 
of  tbe  regular  sworn  assistants  of  your  of- 
fice, who  shall  be,  however,  sworn  to  se- 
crecy in  tbe  same  manner  that  the  parties 
and  their  attorneys  are  required  to  be  sworn. 
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according  to  the  provisions  of  section  7M6 
of  the  Revised  Statutes  of  the  state  of  Mis- 
souri of  1899.  You,  and  each  of  you,  as  the 
board  of  election  commissioners,  as  members 
of  said  board,  and  deputy  commissioner,  and 
all  clerks  detailed  as  assistants  under  au- 
thority herein  granted,  and  each  and  all  of 
you,  are  further  required  and  commanded 
that  in  obeying  this  writ  you  shall  proceed 
in  all  things  according  to  law;  and,  further, 
that  Immediately  upon  the  receipt  of  this 
writ  you  shall  fix  a  day,  not  more  than  thirty 
days  after  the  date  of  the  receipt  of  this 
writ,  on  which  you  will  proceed  to  open  the 
said  ballots,  and  to  count,  examine,  and  com- 
pare the  same,  as  herein  required,  and  you 
shall  cause  notice  in  writing  of  the  day  so 
fixed  by  you  to  be  served  on  the  contestant, 
Henry  Lloyd,  and  the  contestee,  Robert  M. 
Punkhouser,  or  their  respective  attorneys  of 
record.  In  this  proceeding,  at  least  five  days 
before  the  date  so  fixed  by  you  to  open  the 
said  ballots,  and  count,  compare,  and  ex- 
amine the  same;  and,  further,  that  on  the 
day  so  fixed  by  yon  you  shall  proceed  in 
your  office  to  open  the  said  ballots  in  the 
presence  of  the  said  contestant,  Henry  Lloyd, 
and  of  the  said  contestee,  Robert  M.  Punk- 
houser, and  their  respective  attorneys,  not 
to  exceed  two  for  each  of  the  parties,  all 
of  whom  shall  be  attorneys  of  record  in 
this  cause,  or  such  of  them  as  may  demand 
to  be  present,  and  after  administering  to 
all  such  persons  an  oath  binding  them,  as 
required  by  law,  that  they  will  not  disclose 
any  fact  discovered  from  such  ballots,  or 
by  or  through  the  examination  of  the  said 
ballots  and  the  comparison  thereof  with  the 
said  list  of  voters,  except  such  facts  as  may 
be  contained  in  your  certificate  of  the  re- 
sult of  such  count,  examination,  and  com- 
parison, and  you  shall  exclude  from  your 
office  during  the  time  while  such  ballots  are 
open,  and  being  examined  and  counted  and 
compared,  all  other  persons  whatever.  You 
are  further  commandedl,  in  such  count,  ex- 
amination, and  comparison  of  the  ballots 
aforesaid,  that  you  shall  permit  the  said  con- 
testant, Henry  Lloyd,  and  the  said  contestee, 
Robert  M.  Funkhouser,  to  be  present  during 
all  of  your  proceedings,  either  together  with 
their  respective  attorneys  of  record  in  this 
cause,  not  more  than  two  for  each  party, 
or  separately,  and  shall  also  permit  the  said 
attorneys  for  the  contestant  and  contestee 
separately  to  be  present  during  all  the  said 
proceecllngs,  and  shall  permit  them,  and 
each  of  them,  as  they  may  request,  to  fully 
examine  said  ballots  and  voting  lists,  and  to 
compare  the  same;  and  in  the  return  or  cer- 
tificate which  you  shall  file,  stating  your 
proceedings  under  this  writ,  you  shall  also 
return  to  this  court,  under  your  hands  and 
official  seal,  all  the  facts  which  either  of  the 
parties  to  the  aforesaid  election  contest  may 
desire  and  request  to  have  returned,  and 
which  may  appear  from  the  said  ballots, 
and  the  examination  and  comparison  there- 


of, afTecting  or  relating  to  the  election  for 
the  office  now  being  contested  in  this  pro- 
ceeding. Herein  fall  not  at  your  peril." 
The  election  commissioners  gave  relator  no- 
tice of  intention  to  comply  with  the  order, 
and  thereupon  he  applied  for  and  obtained 
from  this  court  a  preliminary  rule  against 
the  said  Judge,  the  election  commissioners, 
and  Henry  Lloyd,  contestee,  prohibiting  them 
from  proceeding  as  proposed.  The  returns 
set  up  the  order  and  Justify  it.  The  relator 
moved  to  quash  the  return  of  the  Judge,  and 
demurred  to  the  return  of  Lloyd. 

1.  The  pivotal  question  involved  Is  wheth- 
er the  circuit  court  bad  power  to  order  the 
election  commissioners  and  the  parties  liti- 
gant to  make  a  comparison  of  the  ballots 
with  the  voting  lists,  and  to  require  tho  elec- 
tion commissioners  to  return  and  certify  to 
the  court  "all  the  facts  which  either  of  the 
parties  to  the  aforesaid  election  contest  may 
desire  and  request  to  have  returned,  and 
which  may  appear  from  the  said  ballots,  and 
the  examination  and  comparison  thereof." 
Section  3  of  article  8  of  the  constitution  is 
as  follows:  "All  elections  by  the  people 
shall  be  by  ballot;  every  ballot  voted  shall 
be  numbered  in  the  order  in  which  it  shall 
be  received,  and  the  number  recorded  by  the 
election  officers  on  the  list  of  voters,  oppo- 
site the  name  of  the  voter  who  presents  the 
ballot.  The  election  officers  shall  be  sworn 
or  affirmed  not  to  disclose  how  any  voter 
shall  have  voted,  nnless  required  to  do  so  as 
witnesses  In  a  Judicial  proceeding:  provided, 
that  in  all  cases  of  contested  elections  the 
ballots  cast  may  be  counted,  compared  with 
the  list  of  voters,  and  examined  under  such 
safeguards  and  regulations  as  may  be  pre- 
scribed by  law."  We  thus  start  the  solution 
of  the  question  with  the  mandate  of  the  con- 
stitution that  all  elections  shall  be  by  bal- 
lot. An  election  by  ballot  was  conceived  and 
created  to  guaranty  perfect  freedom  and  in- 
dependence of  the  voter,  not  only  at  the  mo- 
ment of  depositing  his  ballot,  but  at  all  times 
thereafter,  except  as  the  voter  himself  vol- 
untarily lifts  the  veil  of  secrecy.  This  is  not 
only  a  privilege  of  the  voter,  but  it  is  abso- 
lutely necessary  for  the  preservation  of  our 
free  institutions.  Oool^,  Const  Llm.  p.  604; 
McCrary,  Elec.  (  488;  People  v.  Pease,  27 
N.  Y.  81,  84  Am.  Dec.  242;  Bx  parte  Arnold, 
128  Mo.,  loc.  Cit  265,  30  S.  W.  768.  1036; 
Windes  v.  Nelson  (Mo.  Sup.)  60  S.  W.,  loc. 
cit.  186.  Accordingly  it  has  been  held  by 
this  court  that  the  ballots  cannot  be  examin- 
ed in  a  proceeding  by  quo  warranto  (State 
V.  Prancis,  88  Mo.  55'^;  nor  In  a  proceeding 
before  a  school  board  to  contest  the  election 
of  one  of  its  directors  (State  v.  Board,  etc., 
of  St.  Louis  Pub.  Schools,  112  Mo.  213,  20  S. 
W.  484);  nor  by  a  grand  Jury  to  ascertain 
whether  a  voter  has  been  guilty  of  a  crime 
against  the  election  laws  of  the  state.  In 
short,  the  only  exception  to  the  absolute  and 
complete  secrecy  of  the  ballot  is  in  cases  of 
contested  elections,  and  that  it  is  only  per- 


Digitized  by 


Google 


1114 


6S  SOUTHWESTBBN  REPOKTEE. 


(Mo. 


mifislble  to  count  the  ballets,  compare  tiiem 
with  the  Ust  al  voters,  and  examine  them, 
"under  such  safeguards  and  regulations  ae 
may  be  prescribed  hj  law."  ImmediatelT 
following  the  adoption  of  the  constitution  of 
1875,  Gontalnin;  this  proTlBlan,  the  courts  bo- 
gam  to  order  a  recount,  examination,  and 
coiDiMirisoii  of  the  ballots  witii  ttie  rotlng 
lists,  and,  inasmuch  as  the  general  a88embl3r 
had  not  prescribed  any  safegnards  or  regu* 
latlons,  each  court  making  such  an  order 
framed  rules  and  regulations  for  Itself,  as 
^vas  the  practice  and  law  before  the  new 
-constitution  w«8  adopted.  Bnt  in  State  v. 
LobsiBger,  7  Mo.  App.  106,  it  was  proper!? 
taeifl  tliat  the  coarts  had:  no  power  to  make 
sneli  regulations  and  rulee,  and  t^at,  until 
the  general  assembly  enacted  such  safe- 
guards and  regulations,  the  ballots  could  not 
be  recounted,  examined,  or  compared  with 
tbe  Totliv  lists.  Thereupon  the  general  as- 
Mtnblir  enacted  a  code  of  safegnards  and 
regulatlona,  whidi  have  passed  Into  the  Be- 
vised  Statutes  of  1899,  and  appear  as  see- 
tioiu  7014  to  7010,  InclBBive,  and  are  as  fol- 
lowB: 

"Sec  7044.  Connty  Clerk  to  Open,  Gonnt 
and  Oomparo  Ballots,  Etc.— When.  Bltber 
house  of  tbe  general  assembly,  or  both  hous- 
es In  Joint  Bssalon,  or  any  court  before  wfalcb 
any  contested  electloD  may  be  pending,  or 
tfae  clerk  of  any  snch  court  in  vacation,  may 
issne  a  writ  to  tbe  clerk  of  the  connty  court 
of  the  aonaty  In  wUcfa  the  centested  rteeMoB 
was  held,  commandlsg  hba.  to  open,  count; 
ooaapsffo  wltti  tbe  list  of  voters  and  examine 
tlie-  ballDto  in  his  of&oe,  which  were  cast  at 
the  election  In  contest,  astd  to  certify  th«  re- 
sult of  sneta  count,  coanparlson  and  exainlDa- 
tlon,  so  far  aa  the  same  relates  to  tbe  offlce 
In  ooKtest,  to  the  body  or  oonrt  tram  wblcb 
tte  writ  is  issued. 

"See.  7046.  Writ  to  be  Served— Oerk  to 
Give  Notice,  Btc.  Socta  writ  shall  be  served, 
wlthernt  delay,  on  such  county  clerk  by  tbe 
sbcrUf  of"  his  oonnty,  and  on  receipt  of  snch 
writ  sncb  clerk  sball  at  once  fix  a  doy,  not 
more  than,  thirty  days  after  the  data  of  the 
receipt  of  the  writ,  on  wbichhe  will  proeesd 
to  open  such  ballots,  and  shall  caoee  notice. 
In  writing,  of  tfae  day  so  fixed  to  be  served 
on  the  contestor  and  contesteet  or  tlidr  at- 
torney, at  least  five  days  before  such  day. 
Sudi  notice  nay  be  served  in  the  same  man- 
ner as-  a  wtH  of  summons  in  a  civil  action; 
b«t  in  case  either  of  the  parties  and  Ms  at- 
torneys are  not  found  in  tbe  coimty  of  such 
clerk,  sudi  notice  may  be  served  hor  posting 
same  on  the  door  of  the  county  clerk's  office. 

"Sec.  7046.  Clerk  to  Open  Ballots— Who 
May  be  Present  On  the  day  so  fixed  tbe 
clerk  sbaU  proceed  in  his  ofSce  to  open  such 
ballots  in  the  presence  of  tbe  contestor  and 
contestee,  and  their  attorneys,  oc  snch  of 
them  as  demand  to  be  present,  and  after 
swearing  them  not  to  dlsolofie  any  fact  dte- 
-oovered  from  such  ballots  except  such  an  may 
be    contained    In    the    clerk's,    oertiflcate. 


While  such  ballots  are  open  and  being  exam- 
ined, the  derk  shall  exclude  all  other  per- 
sons from  his  offiee. 

"Sec.  7047.  BaUota  May  be  Examined  by 
Whon»— Cleric's  Betum— Contain  What.  The 
clerk  shall  permit  the  contestor  and  contestee 
and  tiielr  attotneya  to  fully  examine  tbe  bal- 
lots, and  abaU.  make'  return  to  the  writ,  aa- 
der  bis  band  and  official  seal,  of  all  of  tbe 
facts  whieb  either  of  the  said  partiea  may 
desire,  which  may  api>ear  from  tbe  ballots 
affecting  or  relating  to  the  election  (or  the 
ofBce  lit  contest. 

"Sec.  7046.  Ballots  to  be  Raeeoled.  ^tter 
the  examinatiea  of  tbe  ballots  is  oomitleted, 
the  cteck  abali  again  securely  seal  them  up 
as  they  were,  and  lareserve  and  destroy  them 
as  provided  tay  lawi,  in  the  same  maoBear  as 
if  they  had  not  been  opened. 

"Bee.  7M9.  Clerk's  CertlBcaAe  Prima  Fa- 
cie Evidence.  Tbe  aevtifl«'ate  of  tbe  cl«k, 
made  «nder  tbe  provlsioaa  of  this  article, 
shall  be  prima'  facie  evidenee  of  tbe  facts 
stated  therein;  but  tbe  pecsona  freseat  at 
tbe  examinatloa  of  the  ballots  may  be  heard 
as  wttnesBCB  to  coatradict  tbe  eertlflcate;." 

These  provlsiona,  together  witb  seetiou  7114, 
B«v.  St.  laaa,  which  provides,  "No  ofBcer  of 
electtoB  shall  disclose  to  any  person,  the  name 
of  any  caadidBte  for  whom  any  elector  has 
voted;"  and  seetloB  72»4,  Id.  1888,  whicta  re- 
qntnes.the  Section  oommlssloneta  to  keep  tbe 
ballots-  sceufdy  locked  up^  "not  opening  for 
iBspeetlng  tiiem,  nor  allowing  any  one  else 
tO'  do  so,  except  upon  order  of  court:  in  case 
of  contested  election,"— oonatitnte  aU  the 
aa/eguards  and  regalatlona  tliat  haive  been 
peesorlbed  by  la<w. 

Thus  it  will  be  se«t  that  whUe  aectton 
7044i  auttasriaes  tb»  cosrt  before-  wbiidk  any 
ooBtested.  election  may  be  pending,  to  ooder 
the  clwk  of  the  county  court  (In  St  lionls 
the  beard  of  eleetloa'  coaaaaissioaers)  "to  open. 
oeoDt,  a«9iH>sii«  with  tbe  list  of. voters  aoA  er- 
amine  Un;  ballots  in  hia  ofilea,"  and  to  certify 
tbe  nasnlt  of  snch.  coont,  comparison;  and  cK' 
amlnatlon  to  the.coart  it  gives  no  sueb.rlgbt 
to  aiiy  oue  except  the  cierk,— not  vvem  to  the 
partiesi  or  their  attorneys.  The  sdbsBqacnt 
sections  easphaatee  this  feature,  md  allow 
that  it  is  not  simply  a  casus  omlasna^  bnt 
that  it  was  dcltberately  and  IntentleBally  so 
fnuued.  Thus  section  7046  providcB  that  the 
ballots  shall  be  (^eaed  in  tbe  presenee  of 
the  parties  and.  thrir.  attmaieys,  "and  aflxc 
swearing  them  not  to  disclose  sny  fact  dis- 
covered from  such  baUots,  excefit  sacb  as 
may  be  oontoiaed  in  the  clerk's  certtflcatsi." 
It  will  here  be  .noted  that  the  oslOx  of  secrecy 
rt^ates  only  to  what  may  be  dtscoverad  from 
the  ballots,  and  does-  not  impoae  amy  Mccecy 
as  to  what .  is  shown  by  a  compaeisoa  of 
the  baUots  with  tbe  voting  listSi  Bnt  tbis  is 
not  all.  Section  7047  requiree  tbe  clark  to 
permit  the  contesbw  and  the  oanteste^  and 
their  attorneys  "to  fully  examine  the  bal- 
lots"; and,  furtbw,  that  the  dcrk  "ataall 
makB  Detum  to  tbeiwElt.  •    •    •    olalltb* 
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facts  wblcb  either  of  tbe  parties  may  desire, 
which  may  appear  from  tiie  ballots  a£&acting 
oc  relating  to  the  election  for  the  ottlce  la 
coateat."  So  that  up  to  this  tbne  tbe  legis- 
lature has  only  given  the  parties  or  their 
uttorneys  the  right  to  fully  ex&mlne  the  l>al- 
iot<>,  and  to  require  the  cleric  to  certify  all  the 
facts  which  either  of  the  parties  may  desire, 
which  appear  from  the  ballots.  No  right  has 
been  given  them  to  campace  the  ballots  with 
the  voting  lists.  Snch  a  comparison  would 
dlscloip  how  the  elector  voted,  and  thereby 
lift  the  veil  of  secrecy,  without  his  consent, 
to  the  parties  and  their  attorneys,  and  they 
would  be  under  no  obligation  not  to  disclose 
the  Information  so  obtained;  for  their  oath  of 
secrecy  is  limited,  by  the  statute,  "not  to  dl8> 
-close  any  fact  discovered  from  such  ballots," 
not  from  sach  a  comparison.  And  if  the 
c<Hitention  of  respondents  that  tbe  term  "bal- 
lot" employed  in  section  7(HS  includes  such  a 
-comparison  of  tbe  ballots  with  the  voting' 
lists  be  truei  then  It  neeesearlly  follows  that 
the  veil  of  secrecy  would  ba  lifted  to  the  eyes 
of  the  parties  and  their  attorneys,  but  also 
to  the  whole  world;  for  section  7047  requires 
the  clerk  to  permit  the  parties  and  tbelx  aX- 
torneys  to  fully  examine  tbe  ballots,  and  to 
make  return  "of  all  the  tacts  which  ^ther 
of  said  parties  ma^  desire,  which  may  appear 
from  the  ballots."  So  that  under  such  a  con^ 
struction  tbe  clerk,  could  b«  required  by  the 
-parties  to  certify  to  the  circuit  court,  and. 
thus  make  a  public  record,  of  every  fact  that 
appears  from  the  ballots,  and  from  a  com- 
parison of  the  ballots  with  the  voting  lists, 
and  in  this  manner  a  perpetual  public  record 
would  be  made  of  how  every  elector  voted. 
And  this  is  precisely  what  the  circuit  court 
-ordered  to  b«  done  in  this  case.  That  this 
ia  not  the  time  or  literal  meaulng  of  tbe  law 
is.  conclusively  shown  by  the  fact  that  the 
vortles  ood  their  attorneys  are  required  to  ba 
awom  not  to  disclose  any  fact  discovered 
feam  the  ballots.  If  ballots  include  voting 
lists,  then  what  useful  purpose  would  be  sub- 
served by  swearing  the  parties  to  secrecy 
when  all  the  facts  so  discovered  would  be 
mode  matters  of  public  record  in  tbe  circuit 
court  by  tbe  return  of  the  clerk?  And  yet 
the  prime  purpose  of  voting  by  ballot  is  to 
preserve  inviolate  tbe  secrecy  of  the  vote. 
Bespondents  argue,  however,  that,  without 
such  n  comparison,  an  examloatlon  of  the 
ballots  only  would  not  accomplish  all  they 
want,  and  would  not  give  them  all  the  relief 
necessary  to  successfully  contest  the  election. 
It  this  be  so,  then  tbe  remedy  must  be  ob- 
tained from  the  Legislature.  Tbe  courts  have 
no  more  power  to  coiprect  imperfact  legisla- 
tion by  construction  than  they  have  to  pre- 
scribe regulations  and  safeguards  when  the 
legislature  has  failed  to  do  so,  and  this,  as 
we  have  seen,  was  held  In  State  v,  Lob«lnger„ 
supra,  to  be  beyond  the  power  of  the  Ju- 
diciary. 

But  respondents  farther  contend  that  such 
<&  comparison  is  necessary  in  order  to  detect 


and  punish  frauds  in  elections,  and  that  this 
consideration  is  so  paramount  that  the  prime 
purpose  of  tbe  law  and  of  the  ballot  system 
must  give  way  to  it  It  la  easy  to  demon- 
strate the  fallacy  of  snch  a  contention.  In 
the  first  place,  the  constitution  does  not  per- 
mlt  even  the  ballots  to  be  examined,  except 
Id  a  contested  election  proceeding.  This 
court  has  decided,  in  £3x  parte  Arnold,  supra, 
that  they  cannot  be  examined  in  order  to  de- 
tect and  punish  crime.  Bvery  good  cltlsen 
and  lover  of  liberty  is  in  favor  of  honesty  In 
elections,  and  of  punishing  frauds  in  elec- 
tions. But  respcKidents  do  not  show,  nor  can 
it  be  discerned,  liow  the  perpetrators  of  any 
fraud  in  the  election  can  be  punished  in  a 
cMitasted  elHCtion  case.  The  sole  purpose 
and  the  limit  of  possibility  in  such  a  case  is 
to  determine  which  of  the  two  contesting 
individuals  shall  exercise  the  functions  of 
the  office  In  question.  Tbe  proceeding  is  in 
the  civil  courts.  If  the  trial  of  snch  a  case, 
in  Bucb  a  forum,  disclosed  any  amount  of 
fraud,  the  perpetrators  thereof  could  not  be 
punished  In  that  proceeding.  It  is  not^  there- 
fore, true  that  such  a  comparison  In  a  con- 
tested election  case  is  neceBsary  to  detect 
and  punish  fraud  in  elections. 

Respondents  f  urtb«:  contend  that  the  prior 
adjudications  of  this  court  authorize  such  a 
comparison,  and  they  cite,  in  support  of  thedr 
contention,  the  caaes  of  State  v.  Klein,  116 
Mo.  2SS,  22  S.  W.  693;  State  v.  Slov», 
126  Mo.  652,  29  S.  W.  71»;  Lankford  ▼.  Geb- 
bart,  130  Mo.  621.  32  S.  W.  1127;  and  Nash 
▼.  Craig,  134  Mo.  847,  35  S.  W.  1001.  An  ex- 
amination of  these  cases  shows  that  the  point 
here  Involved  was  not  raised,  discussed,  or 
decided.  In  State  v.  Klein  the  main  question 
involved  was  whether  the  ballot  boxes  could 
be  (q^ned,  and  the  ballota  examined,  in  a 
contested  election  case  over  a  municipal  ot- 
flce.  Thfr  form  of  tlie  orcter  made  by  the 
circuit  court,  and  sought  to  be  prohibltwd, 
from  being  enforced,  is  not  stated  in  the  re- 
port of  the  case,  but  respondents  set  it  out 
in  their  brief  in  this  case,  and  from  that  it 
appears  that  the  order  followed  strictly  tbe 
language  of  the  stetutes  herein  set  out.  and 
commanded  the  recorder  of  voters  to  open, 
count;  compare  with  the  list  of  voters,  and 
examine  all  the  ballots,  and  to  certify  the 
result  (not  the  details)  of  such  count,  com- 
parison, and  examination,  and  to  permit  the 
parties  and  their  attomeya  "to  fully  examine 
the  said  ballots,  and  in  making  such  return 
to  this  court  be  shall  include  all  the  facto 
therein  wblcb  said  contestor  or  said  contestee 
or  their  attorneys  may  desire,  which  may 
appear  from  said  ballots,  affecting  or  relating 
to  the  election  for  said  office."  This  com- 
plies strictly  with  tbe  statute  and  the  rule 
here  announced,  but  It  Is  vitally  difll^rent 
from  the  order  made  by  tbe  circuit  court  in 
this  case.  In  that  in  the  case  at  bar  the  order 
is  not  limited  to  allowing  tbe  parties  and 
th^r  attorneys  to  fully  examioe  the  ballots^ 
and  to  requiring  the  officer  to  certify  any 
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fact  tliey  may  desire  which  may  appear  from 
the  ballots,  but  goes  further,  and  commands 
the  officer  to  allow  the  parties  and  their  at- 
torneys to  compare  the  ballots  with  the  vot- 
ing lists,  and  requires  the  otUcer  to  certi^ 
all  the  facts  either  party  may  desire  "which 
may  appear  from  the  said  ballots  and  the  ex- 
amination and  comparison  ther30f,"  which 
difference  takes  this  case  out  of  the  rule  laid 
down  in  the  case  of  State  v.  Klein,  supra. 
The  circuit  court  In  this  case,  also,  after  first 
requiring  that  the  parties  should  take  the 
oath  required  by  section  7U16,  afterwards,  in 
the  same  order,  enlarged  the  oath  required 
by  that  section,  and  required  the  parties  and 
their  attorneys  to  swear  "not  to  disclose  any 
fact  discovered  from  such  ballots,  or  by  or 
through  the  examination  of  said  ballots,  and 
the  compariton  of  said  balloU  with  the  list 
of  voters."  The  italicized  words  constitute 
the  enlargement  State  t.  Slover,  126  Ho. 
652,  29  S.  W.  718,  was  a  proceeding  to  pro- 
hibit the  circuit  court  of  Jackson  county 
from  enforcing  an  order  on  the  recorder  of 
voters  In  that  county  to  open  and  count  the 
ballots  in  a  contested  election  case  for  the 
office  of  collector  of  the  revenue  of  that  coun- 
ty. The  opinion  states  that  the  sole  point 
raised  is  whether  the  circuit  court  had  power 
to  issue  such  a  writ  to  the  recorder  of  voters, 
when  the  statute  provides  that  the  order  shall 
be  directed  to  the  clerk  of  the  county  court 
Inasmuch  as  in  Jackson  county  the  recorder 
of  voters  performed  the  duties  pertaining  to 
elections  that  usually  devolve  upon  the  clerk 
of  the  county  court,  it  was  held  that  the  writ 
was  properly  issued.  But,  so  far  as  appears 
from  the  opinion,  the  order  did  not  direct 
the  officer  to  permit  the  parties  to  compare 
the  ballots  with  the  voting  lists,  nor  to  cer- 
tify any  fact  the  parties  d?sired  which  might 
be  disclosed  by  a  comparison  of  the  ballots 
with  tlie  voting  lists.  Counsel  for  respond- 
ents have  set  out  in  their  briefs  a  copy  of 
the  order  in  that  case,  and  It  appears  there- 
from that  the  order  was  exactly  like  the  or- 
der in  the  case  of  State  v.  Klein,  supra,  and 
did  not  authorize  or  permit  the  parties  or 
their  attorneys  to  compare  the  ballots  with 
the  voting  lists,  nor  did  It  require  the  officer 
to  certify  any  fact  the  parties  or  their  at- 
torneys desired  which  appeared  from  such  a 
comparison.  What  is  said  herein  as  to  the 
Klein  Case  applies  equally  to  the  Slover  Oase. 
Lankford  v.  Gebhart,  130  Mo.  621,  32  S.  W. 
1127,  was  an  election  contest  case  for  the 
office  of  sheriir  of  Daviess  county.  The  opin- 
ion states  that,  "on  a  proper  order,  the  bal- 
lots were  opened,  examined,  and  recounted 
by  the  clerk."  This  Is  all  that  appears.  It 
does  not,  therefore,  appear  that  the  point 
here  Involved  of  the  right  of  the  parties  to 
compare  the  ballots  with  the  voting  lists,  and 
to  have  the  officer  certify  all  facts  disclosed 
by  such  comimrison,  was  raised  or  decided 
lu  that  cn^e.  Indeed,  It  does  not  appear  that 
any  one  attempted  to  do  snch  a  thing  In  that 
case.    The  decision  turned  upon  other  points 


not  involved  here.  Among  the  points  Involv- 
ed in  that  case  was  this:  The  name  of  Frank 
Vance  appeared  on  the  poll  books  as  one  of 
the  voters.  No  such  person  lived  in  the  pre- 
dnct  But  there  was  a  man  named  Frank 
Zentz,  who  was  a  qualified  voter  In  the  pre- 
cinct and  who  voted'  at  the  election,  but  his 
name  was  not  on  the  poll  bot^cs.  The  trial 
court  held  that  parol  evidence  was  admis- 
sible to  prove  that  the  ballot  was  cast  by 
Zentz.  This  court  held  that  was  error,  and 
incidentally  referred  to  the  constitutional  pro- 
vision (section  3,  art  8)  that  in  contested 
election  cases  the  ballots  may  be  compared 
with  the  list  of  voters.  But  the  point  here 
Involved  was  not  present  or  decided  In  that 
ca89.  Nash  v.  Craig,  134  Mo.  347,  35  S.  W. 
1001,  did  not  raise  or  decide  the  question  here 
Involved.  It  was  there  held  that  the  duties 
imposed  oa  the  county  clerk  In  respect  to 
contested  election  cases  might  be  performed 
by  his  deputy.  Other  points  were  also  de- 
cided, but  they  have  no  bearing  on  this  case. 

It  is  not  therefore,  true  that  this  court 
has  ever  before  been  called  on  to  decide,  or 
has  ever  decided,  that  the  ballots  may  be 
compared  with  the  voting  lists  by  the  parties 
to  a  contested  election  case,  nor  that  they 
can  require  the  officer  to  certify  any  fact 
they  desire  which  appears  from  such  a  com- 
parison, and  thus  make  a  public  record  in 
the  circuit  court  of  how  any  or  all  voters  vot- 
ed at  any  election  for  any  office  to  be  fill- 
ed at  such  election.  If  this  was  permissible, 
then  a  contest  as  to  every  office  to  be  filled 
would  make  a  public  record  of  how  every 
voter  voted  for  every  office  to  be  filled,  and 
the  Inviolate  secrecy  of  the  ballot  would  be 
only  an  empt^  delusion. 

Respondents,  however,  contend  that  they 
can  accomplish  this  result  by  indirect  means 
anyway,  and  hence  they  should  be  allowed 
to  do  !t  directly,  as  the  order  here  under  con- 
sideration allows,  for  they  boldly  and  can- 
didly aver  that  It  Is  their  purpose  to  find  oat 
how  every  elector  voted.  They  say  that  tin- 
der the  statute,  they  can  discover  from  the  bal- 
lots all  the  facts  apparent  thereon,  among  otb- 
ers  the  voting  number  of  the  person  who  cast 
the  ballot  and  then,  under  the  decision  In 
State  ex  rel.  Thomas  v.  Hoblltzelle,  86  Mo.,loc. 
dt  620,  they  can,  by  mandamus,  compel  the 
election  commissioners  to  furnish  them  a 
copy  of  the  poll  books  and  lists  used  at  an 
election,  on  which  the  voting  number  of  the 
elector  will  appear,  and  that  by  putting  the 
two  together  they  will  be  able  to  tell  how 
every  elector  voted.  This  exhibits  much  In- 
genuity and  resourcefulness  on  the  part  of 
counsel,  but  it  is  more  plausible  than  correct 

At  the  time  that  case  was  decided  It  was 
the  practice  In  St.  Louis  not  to  allow  any  one 
to  see  or  have  a  copy  of  the  registration  lists 
or  poll  books.  The  Idea  prevailed  that  this 
would  prevent  jjersonation,  for  if  it  were  not 
known  to  outsiders,  and  especially  to  repeat- 
ers, who  was  entitled  to  vote,  they  would 
not   know   who   to   attempt   to   personate. 
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Thomas  had  been  a  candidate  for  the  office 
of  city  marshal,  and  was  defeated  by  Neiser. 
He  wanted  to  institute  a  contest,  and  alleged 
that,  In  order  to  know  whose  votes  to  chal- 
lenge. It  was  necessary  for  him  to  luiow  who 
bad  voted,  and  he  applied  for  a  mandamns 
to  compel  the  recorder  of  voters  to  permit 
blm  to  inspect  the  registration  lists,  poll 
books,  and  lists  used  at  the  election.  This 
conrt  held  that  under  the  statute  the  seal  of 
secrecy  only  attached  to  the  tiailots,  and  that 
the  registration  lists  and  poll  books  and  lists 
used  at  an  election  were  public  records  that 
any '  one  was  entitled  to  Inspect  But  the 
court  added,  very  significantly:  "Nor  can  we 
see  how  an  inspection  of  the  poll  books  tends 
either  to  destroy  or  impair  the  secrecy  of 
the  ballot.  While  the  inspector  would  learn 
from  It  who  voted,  he  could  not  learn  how  or 
for  whom  the  voter  voted,"— thereby  clearly 
demonstrating  that  the  conrt  would  not  have 
permitted  such  an  Inspection  If  the  secrecy 
of  the  ballot  would  be  thereby  destroyed  or 
impaired.  The  court  never  dreamed  in  so 
deciding  that  It  was  affording  a  means  for 
the  secrecy  of  the  ballot  to  be  destroyed  in 
the  manner  respondents  here  say  It  can  be 
done. 

Under  the  registration  and  election  laws 
in  force  to-day,  the  registration  lists  are  pub- 
lished and  made  public.  The  law  (section 
7006,  Kev.  St.  1S9Q)  requires  the  Judges  and 
clerks  to  make  up  duplicate  lists  of  the  votes 
cast  at  any  election,  one  copy  to  be  transmit- 
ted to  the  clerk  of  the  county  court,  and  the 
other  to  be  retained  by  the  judges  of  elec- 
tion, "open  to  the  inspection  of  all  persons." 
So  that  there  is  no  longer  any  occasion  to 
call  on  the  clerk  of  the  county  court  or  the 
election  commissioners  for  a  copy  of  the  list 
of  persons  who  voted  at  any  election.  But, 
as  was  said  in  the  Thomas  Case,  an  Inspec- 
tion of  such  a  list  will  not  disclose  how 
or  for  whom  any  elector  voted.  But  none  of 
this  is  any  authority  for  the  order  made  in 
this  case,  nor  does  this  case  nor  this  statute 
allow  any  person  to  an  election  contest  to 
compare  the  ballots  with  the  poll  lists,  and  to 
have  the  clerk  certify  the  result  of  such  a 
comparison  to  the  circuit  court,  and  thereby 
make  a  public  record  of  how  and  for  whom 
every  elector  voted. 

It  is  argued,  however,  that  section  7044 
authorizes  the  clerk  of  the  county  court  to 
open,  count,  compare  with  the  lists  of  vot- 
ers, and  examine  the  ballots,  and  "to  certify 
the  result  of  such  comparison  and  examina- 
ticHi"  to  the  circuit  court,  and  that  in  this 
way  the  fact  may  be  or  is  authorized  to  be 
made  public  how  any  and  every  elector  vot- 
ed. This  is  not  the  true  construction  to  put 
(HI  this  section.  The  clerk  is  authorized  only 
to  certify  the  result  of  the  comparison,  not 
to  certify,  as  the  order  in  this  case  requires, 
any  fact  either  party  may  desire  which  ap- 
pears from  such  a  comparison.  Under  this 
section,  the  derti  is  only  authorized  to  com- 
pare the  ballot  with  the  voting  list,  so  as 


to  ascertain  if  It  Is  a  ballot  cast  by  a  person 
whose  name  appears  on  the  voting  list,  and 
thereby  determine  whether  it  is  a  ballot  that 
can  be  considered;  and  he  is  only  allowed  or 
required  to  certify  the  result  of  such  a  com- 
parison,—that  is,  that  such  comparison  of 
the  ballots  with  the  voting  list  showed  that 
the  ballots  were  cast  by  a  person  whose  name 
was  on  the  polling  list,  but  not  to  give  the 
name  of  every  voter,  so  he  could  be  con- 
nected with  the  ballots  tmder  consideration. 
This  is  as  far  as  the  legislature  has  yet 
given  any  one  permission  to  Invade  the 
secrecy  of  the  ballot  system.  If  this  remedy 
Is  not  sufficient  or  adequate  to  the  wants, 
uses,  purposes,  or  desires  of  contestants  or 
contestees  in  election  contest  cases,  the  rem- 
edy lies  in  having  the  law  changed,  and  made 
more  to  their  liking,  but  the  courts  have  no 
power  to  legislate  on  the  subject,  nor  to  cure 
omissions  nor  to  expand  the  law. 

In  his  notice  of  contest  the  contestant, 
I/Ioyd,  objected  to  all  of  the  130,000  votes 
cast  at  the  election,  including  his  own,  with 
the  exception  of  a  few  hundred,  which  he 
designated  by  scratching  them  off  of  the  com- 
plete list  of  voters  which  he  attached  to  his 
notice.  The  ordw  of  the  circuit  court  is  ereu 
broader  or  more  sweeping  than  the  notice 
of  contest,  for  It  not  only  permits  the  par- 
ties to  examine  all  the  ballots  cast  by  the 
persons  whose  right  is  challenged,  and  re- 
quires the  officer  to  make  public  the  votes  of 
all  the  persons  whose  right  to  vot#  Is  chal- 
lenged, but  it  permits  an  examination  and 
exposure  of  every  ballot  cast,  including  those 
of  the  few  hundred  whose  votes  are  not 
challenged.  The  can  be  no  good  reason  giv- 
en for  so  exposing  the  votes  of  those  whose 
votes  are  not  challenged.  There  is  not  even 
the  usual  pretense  of  necessity  to  detect  and 
punish  fraud  available  to  Justify  this  In- 
vasion of  the  secrecy  of  the  ballot  as  to 
those  whose  votes  are  nnchallenged.  This, 
however,  arises  from  the  indefinite  and  reck- 
less character  of  the  charges  usually  found 
in  notices  of  contest.  In  this  case  the  con- 
testant objects  to  nearly  every  vote  that  was 
cast  In  St.  Louis  at  the  general  election  In 
1900.  This  Includes  those  who  voted  for  him 
as  well  as  those  who  voted  against  blm. 
It  even  Includes  bis  own  name  among  the 
votes  objected  to.  Of  course,  contestant  does 
not  object  to  the  votes  that  were  cast  for 
him;  for  if  he  did,  and  the  objection  was  sus- 
tained, he  would  fail  In  his  contest.  But  it 
Is  referred  to  in  order  to  show  the  utter 
disregard  of  good  pleading  that  Is  usually  In- 
dulged in,  and  that  has  run  to  absurdity  In 
this  case.  It  also  evidences  an  utter  disre- 
gard for  the  rights  of  honest  electors  by  at- 
tempting  to  expose  how  they  voted.  Public 
policy  favors  the  detection  and  punishment 
of  frauds  In  elections,  but  it  protects  the 
rights  of  the  honest  electors,  and  requires 
those  who  seek  only  selfish  ends  in  election 
contests,  and  who  are  not  seeking  to  sub- 
serve  public  interests  by  the  exposurft  of 


Digitized  by 


Google 


1118 


63  BOUTHWKBXBRN  BEPORTEB. 


(Mo. 


fraud,  to  have  some  regard  to  the  rights  of 
tlie  tnibllc  and  the  honest  Toters.  If  trand 
were  detected  In  this  way.  It  conld  not  be 
punished  In  such  a  proceeding,  for  tiie  alm- 
ple  reason  that  the  perpetrators  of  the  frauds 
are  not  parties  to  the  case  before  the  court, 
and  hence  no  Judgment  conld  be  rendered 
against  them.  But,  as  pointed  out,  the  claim 
that  such  violation  of  the  secrecy  of  the  bal- 
lot Is  necessary  to  expose  and  punish  frauds 
In  ^elections  la  wholly  without  merit  In  a 
contested  election  case,  the  sole  object  and 
purpose  of  which  Is  to  put  oat  the  contestee 
and  Install  the  contestant  In  the  office  In 
question.  There  Is  no  merit  In  the  point  that 
the  chrcuit  court  reserred  the  right  to  amend, 
alter,  or  modify  the  order  In  qaestlon.  It 
has  not  done  so,  but,  on  the  contrary,  the 
Judge  here  Justifies  it,  so,  of  course,  be  will 
not  change  It  unless  compelled  to.  For  these 
reasons,  the  preliminary  rule  prohibiting  the 
carrying  out  of  the  order  of  the  circuit  court 
is  made  absolute.    All  concur. 


STATB  ex  reL  FOLK  t.  SPBNOBR  et  al. 
(Snpteme  Ooart  of  Mlssoori.   June  18,  1901.) 

■LECTION  COMTUT  — PROCBOURB  — CIRCUtT 
ATTORNBTB— NOTICE  OF  FILJNQ  PETITION— 
JURISDICTION— APPEARANCE— WAIVER. 

1.  t7nder  ReT.  St.  1899,  (  70C6,  making  Bf  c- 
tioD  7057,  reqaidng  10  days'  notice  of  the  time 
and  place  of  the  presentation  of  a  petition  In 
an  election  contest  against  a  state  officer  to 
be  given  contestee  applicable  to  contests  for 
the  office  of  circuit  attorney,  the  court  has  no 
Jurisdiction  of  a  contest  for  the  office  of  cir- 
cuit attorney,  when  bo  notice  of  intention  has 
been  given. 

2.  As  Rev.  St  1890.  S§  7062-7065,  regulating 
the  procedure  for  contesting  the  election  of 
cireiut  attomeys,  can  be  fully  complied  with 
after  10  days'  notice  of  intention  to  file  the 
petition  in  such  cases  is  given  conteetee  as  re- 
quired by  section  7057,  the  latter  section  Is 
not  repealed  by  implication. 

8.  In  an  election  contest  for  the  office  of  cir- 
cuit attorney,  where  the  court  had  no  juris- 
diction because  no  notice  of  intention  to  file 
the  petition  had  been  (riven  contestee  as  re- 
quired by  Rev.  St.  f  7057,  such  failnre  to  give 
notice  was  waived  by  contestee  by  appearing 
and  answering. 

Robinson,  J.,  dissenting. 

In  banc.  Proceeding  in  prohibition  by  the 
state,  on  the  relation  of  Joseph  W.  Folk, 
against  Selden  P.  Spencer,  as  judge  of  the 
circuit  court  of  the  city  of  St.  Louis,  and 
others.  Preliminary  rule  prohibiting  re- 
spondents from  carrying  into  effect  an  order 
of  the  court  made  permanent 

John  H.  Overall  and  Chas.  W.  Bates,  for 
plaintiff.  W.  B.  Flsse,  G.  A.  FInlcelnbutx, 
and  Clinton  Rowdl,  for  defendant 

MARSHALL,  J.  This  is  an  original  pco- 
ceedii^  In  prohibition  to  prohibit  the  carry- 
ing Into  effect  of  an  order  of  Hon.  Selden 
P.  Spencer,  judge  of  the  circuit  court.  In  the 
contested  election  case  of  Eugene  McQuillan, 
c«Mitestant  against  Joseph  W.  Folic,  contes- 
tee, for  the  office  of  circuit  attorney  of  said 


city.  The  order  is  similar  to  flie  order  con- 
sidered in  State  r.  Spencer,  68  S.  W.  1112.  anft 
what  Is  said  in  that  case  apidies  with  full 
force  to  the  case  at  bar.  But  in  addition 
to  the  queetianB  there  raised  and  decided, 
die  relator  herein  ccntendB  that  the  clrenlt 
court  had  no  jurisdiction  of  the  contested 
election  case  of  McQuillan  against  the  re- 
lator, for  the  reason  that  the  contestant  did 
not  serve  upon  the  contestee  a  notice  of  the 
time  and  place  when  and  where  the  petition 
would  be  presented  10  days  before  it  was 
presented,  as  required  by  section  70fi7,  Bev. 
St  1890.  The  provisions  of  the  statutes  re- 
lied on  by  relator  are  these:  Section  7009, 
Bev.  St  1809,  provides  that  ctHrtests  over 
the  election  of  any  circuit  attorn^  or  as- 
sistant circuit  attorney  shall  be  heard  and 
determined  by  the  clrenlt  court  of  the  oonn- 
ty  or  dty  wherein  either  contestant  or  eon- 
tcBtee  resides.  Section  7070  provides:  "All 
proceedings  for  contesting  elections  of  cUcoit 
attorney,  or  assistant  cKcolt  attorney,  ahall 
be  conducted  In  all  respects  as  provided  tor 
contesting  elections  of  judges  of  drctft 
courts."  The  statutory  provisioDS  for  con- 
ducting contested  elections  for  judges  of  the 
circuit  courts  are  these:  Section  70S1  pro- 
vides that  such  contests  shall  be  lieard  and 
determined  before  the  circuit  judge  of  an 
adjoining  circuit  whose  place  of  restdoice 
is  nearest  to  the  residence  of  the  contestee. 
Section  7062  provides:  "If  any  person  con- 
tests the  election  of  judge  of  the  dnmit 
court,  he  shall,  within  forty  days  after  the 
election,  file,  in  the  office  of  tlte  clerk  of 
the  circuit  conrt  of  the  county  in  which  the 
contestee  resides,  a  petition,  setting  forth 
the  points  on  which  he  will  cootest  the  same 
and  the  facts  which  he  will  prove  in  support 
of  such  points  and  shall  pray  for  leave  to 
produce  his  proofs."  Section  7063  provides 
for  issuing  a  summons  upon  said  petition 
as  near  as  may  be  the  same  as  an  ordinary 
summons,  and  how  the  summons  shall  be 
served.  Section  7064  provides  that  the  con- 
testee may  answer  within  90  days  after  be- 
ing served  with  summons,  and  also  provides 
that  the  clerk  shall  immediately  notify  the 
judge  of  the  circuit  court  whose  residence 
is  nearest  to  the  court  where  the  contest  is 
filed,  of  the  filing  of  said  petition  and  an- 
swer, "and  the  said  judge  shall  be  possessed 
of  said  cause  and  have  jnrlsdictloD  to  try 
the  same,  and  may  at  once  appoint  a  com- 
missioner to  take  testimony  In  the  same  way 
and  manner  as  provided  for  contest  of  state 
officers."  Provision  Is  also  made  for  an  ap- 
peal to  the  supreme  conrt  "as  In  ordinary 
civil  oases."  Section  7065  regulates  the  prac- 
tice In  the  appelate  conrt  Section  7086  is 
as  follows:  "The  provisions  of  sections 
7057,  7058,  7060,  and  7060,  concemhig  con- 
tests and  proceedings  therein  In  the  supreme 
court  and  before  the  judges  thereof,  shall  be 
applicable  to  and  shall  govern  contests  f4>r 
the  office  of  circuit  judge,  and  proceedings 
therein  In  the  circuit  courts,  and  before  the 
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Judges^tbMMf."  Tbe  imwlslons  of  the  sec- 
tions faeie  referred  to  jire  as  follows:  isec- 
tlon  7Q67  pcovldes  tbat,  if  ai^  pecson  can- 
tests  the  electlaa  of  judge  of  the  siqnrenie 
oouct,  Jodxe  of  either  of  the  courts  of  appeal, 
superintmdent  of  public  schools,  secretary 
of  state,  'State  auditor,  state  treasurer,  or 
attoni€$y  genaral,  "he  shall  present  a  petltloo 
to  the  BiQ^reme  court  at  the  first  term  next 
after  the  ^ectioa,  or  to  any  three  Judgies 
thereof  In  racatlon,  within  forty  days  after 
the  election,  sattingr  forth  the  points  on  which 
ite  will  contest  the  same  and  the  facts  which 
he  will  prove  in  support  of  such  points,  and 
shall  pray  for  leave  to  prodnce  his  proof. 
The  contestee  shall  be  served  with  a  copy 
of  snch  petition,  and  a  notice  of  the  Ume 
and  place  of  ttie  presentation  of  the  same, 
ten  days  bef<sre  tbe  same  shall  be  presented, 
and  the  contestee  may,  open  the  presenta- 
tion of  SHCh  petition,  flle  his  answer  thereto, 
specifying  peaaoas  wliy  his  election  should 
not  be  eontevted."  Bectiiw  7<0SS  provides  for 
apitointlng  a  commissioner  and  the  taiiilaK 
of  teetiniony.  Section  7050  defines  the  pow- 
er of  the  commissioner.  Section  7060  regu- 
lates the  practice  before  the  comrnlssioner. 
Thus  a  contested  election  case  for  the  of- 
fice of  circuit  attorney  and  assistant  circuit 
attorney  is  required  to  be  conducted  in  all 
respects  like  contested  Section  cases  for 
Judges  of  the  drcult  court,  except  that  tt 
is  tried  in  Uie  circuit  court  of  the  county 
or  city  where  the  contestant  or  contestee 
resides.  Contested  election  cases  tor  Judge 
-Of  the  circuit  court  are  beernn  by  filing  a 
petition  in  the  office  of  the  cleric  of  the  court 
of  tire  county  in  whldi  the  contestee  resides 
within  4fy  days  after  the  election,  but  tlie 
case  is  to  be  tried  before  the  circuit  Judge 
ot  an  adjoining  circuit  whose  place  of  resi- 
dence Is  nearest  to  the  residence  of  the  con- 
testee. Upon  the  filing  of  the  petition  a 
summons  issues,  as  near  as  may  be,  tbe 
seme  as  an  ordinary  summons.  The  contes- 
tee is  allowed  30  days  after  being  served  to 
file  an  answer,  and  upon  the  filing  of  the 
answer  the  Judtre  aforesaid  becomes  pos- 
sessed of  tlie  cause,  and  has  Jurisdiction  to 
hear  and  try  the  case,  and  may  appoint  a 
commissioner  to  take  testimony,  and  the 
losing  party  Is  given  the  right  of  appeal  to 
the  supreme  court  But  the  provisions  of 
the  8ta.tute  in  reference  to  proceedings  to 
contest  the  election  of  state  oSiaers  are  made 
appUcabie  to  the  proceedings  in  a  eontest 
for  tlie  oflioe  of  circuit  attorney.  Among 
those  provisions  is  that  contained  in  section 
7057,  that  "the  contestee  shall  t>e  served 
with  a  copy  of  such  petition,  and  a  notice 
of  tbe  time  and  place  of  the  presentation 
of  tbe  same,  ten  days  before  the  seme  shall 
be  presented."  The  prorisione  hereinbefore 
set  out  (sections  70C2  to  7035,  Inclusive)  are 
new  provisions,  and  appear  for  tbe  first  time 
in  the  Bevlsed  Statutes  of  1899.  The  other 
provisions  referred  to  have  long  been  a  part 
of  the  laws  ot  this  state. 


The  10-days  notice  of  iBtentian  to  flle  the 
petttlou,  required  by  section  7057,  lias  beeu 
Iwld  by  this  court  to  tie  necessary  to  give  the 
court  Jurisdiction  of  tbe  person,  and  cases 
wherein  such  notice  has  not  been  given  have 
been  dismissed  for  such  fSailure.  Oastello  v. 
Bt  Louis  Circuit  Court,  2d  Mo.  256;  Wilson 
V.  Lucas,  43  Mo.  288;  SUgbee  v.  BUison,  02 
Mo.  13,  4  &  W.  2S8. 

But  respondents  tiere  maintain  that  sec- 
tions 7062  to  706S  constitute  a  new  sclieme 
or  code  of  procedure  tor  contesting  the  elec- 
tion of  a  circuit  Judge  (and  the  same  as  to 
a  dreuit  attorney  or  assistant  circuit  attor- 
ney), and  uence  section  7066  is  rep«iled  by 
necessary  implication,  and  Idierefore  the  1<>- 
days  Jiotlce  required  by  section  7067,  of  In- 
tention to  file  the  petition,  is  no  longer  nec- 
essary. Bepeate  by  implication  are  not  fa- 
vored. This  is  now  axiomatic  in  the  law  in 
this  state.  Mojiker  v.  Faulhaber,  94  Mo.  430, 
6  S.  W.  372;  State  v.  Macon  County  Court, 
41  Mo.  453;  State  v.  Slover,  134  Mo.  H),  81  S. 
W.  1054,  34  S.  W.  1102. 

A  later  statute  will  not  repeal  a  prior  one, 
unless  there  is  such  repugnancy'  between 
them  that  the  two  cannot  stand  together  or 
be  consistently  reconciled.  Glasgow  v.  Lin- 
dell's  Heirs,  60  Mo.  60;  Pacific  R.  Co.  v. 
Cass  Co.,  63  Mo.  17;  State  v.  Dolan,  93  Mo. 
467,  6  S.  W.  886;  Kansas  City  v.  Smart,  128 
Mo.  272,  SO  S.  W.  773;  State  v.  Walbridge, 
119  Mo.  888,  24  S.  W.  457;  State  v.  Wofford, 
121  Mo.  61,  25  S.  W.  851;  State  v.  Strntton, 
136  Mo.  423,  38  S.  W.  83.  If  two  statutes  can 
be  read  together  without  contradiction  or  re- 
pugnancy or  absurdity  or  unreasonableness, 
they  should  be  read  together,  and  efCect  given 
to  both.    Bx  parte  Joffee,  46  Mo.  App.  860. 

Applying  these  principles  to  the  case  «t 
bar,  it  Is  apparent  that  every  requirement  of 
-the  new  sections  of  the  Revision  of  1889  can 
be  fully  complied  with,  and  that  tJie  to- 
days notice  required  now  and  before  these 
new  sections  of  the  law  were  enacted  can  I>e 
given.  So  that  there  is  no  repugnancy  or 
conflict  between  tbe  old  and  the  new  provi- 
sions of  tbe  law.  The  new  sections  have 
been  placed  in  the  Revised  Statutes  between 
section  7057,  which  requires  the  lO-days'  no- 
tice, and  section  7066,  which  provides  that 
section  7037  shall  apply  to  all  contested  eleo- 
tioQ  cases  for  Judge  of  the  circuit  court. 
There  is  absolutely  nothing  in  any  require- 
ment of  the  new  sections  that  maJies  it  Ijb- 
possible  or  unreasonable  to  comply  with  old 
law  as  to  the  giving  of  the  notice.  Hence 
there  is  no  repeal  by  implication  present  in 
this  case.  And,  as  pointed  out,  the  failure  to 
give  the  notice  required  would  be  fatal  to 
the  contestant's  case. 

In  this  case,  however,  tbe  contestee  appear- 
ed and  filed  an  answer  and  cross  charges. 
By  so  doing  he  waived  the  failure  to  give 
the  notice  required  by  section  7057.  State  t. 
Board  of  Buchanan  Co.,  108  Mo.,  loc.  cit.  248, 
18  S.  W.  782;  State  v.  Springer,  134  Mo.  227, 
36  S.  W.  588.    Consent  cannot  confer  Jurta- 
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diction  over  the  snbject-matter.  Abernatby 
V.  Moore,  83  Mo.  65;  State  v.  Bulling,  100  Mo. 
87,  12  S.  W.  356.  But  the  court  bad  juris- 
diction over  tbe  subject-matter  by  law.  Gon- 
sent  can  confer  Jurisdiction  over  the  person, 
and  a  party  sui  juris  may  waive  even  tbe 
issuance  of  a  summons,  and  appear  and  an- 
swer. If  be  does  so,  be  is  as  completely  in 
court  as  if  he  had  been  brought  in  by  notice 
or  process.  Coleman  r.  Farrar,  112  Mo.  66, 
20  S.  W.  441;  Flthlan  v.  Monies,  43  Mo.  502; 
Tbompson  v.  Railroad  Co.,  110  Mo.  147,  10 
S.  W.  77;  Leonard  ▼.  Sparks,  117  Mo.  103,  22 
S.  W.  809.  If  tbe  contestee  desired  to  STail 
himself  of  the  want  of  notice,  be  should  have 
seasonably  interposed  an  objection  on  that 
ground  by  a  limited  appearance  to  dismiss. 
Thompson  t.  Railroad  Co.,  110  Mo.  147,  19  S. 
W.  77.  For  the  reasons  given  In  State  v. 
Spencer,  supra,  the  preliminary  rule  prohibit- 
ing the  carrying  Into  effect  the  order  here  in- 
volved is  made  absolute.  All  concur,  except 
ROBINSON.  3„  who  dissents. 


WRIGHT  V.  REDD  et  al. 

(Supreme  Conrt  of  Tennessee.    April  16,  1901.) 

APPEAL— BILL  OF  EXCEPTIONS— TIME  OF 

FILINQ. 

1.  Under  Acts  1889,  c.  275,  I  1,  anthorizintr 
the  extension  of  the  time  for  filing  bills  of  ex- 
ception beyond  the  trial  term,  but  requiring 
such  bills  to  be  slKoed  and  filed  within  tbe  time 
allowed,  a  bill  of  exceptioaa  aigaed  but  not 
filed  within  such  time  will  not  be  considered. 

2.  When  the  evidence  is  not  presente<l  in  a 
bill  of  exceptions,  there  is  an  irrebuttable  pre- 
sumption on  appeal  that  the  verdict  was  sus- 
tained by  the  evidence. 

Error  to  circuit  court.  Dyer  county;  Thom- 
as J.  Flippln,  Judge. 

Replevin  by  Redd  Bros,  against  X  F. 
Wright  From  a  Judgment  in  favor  of  plain- 
tiffs, defendant  brings  error.    Affirmed. 

Bell  &  Gordon  and  S.  H.  Williams,  for 
plaintiff  in  enxH-.  Latta  &  Latta  and  Draper 
&  Rice,  for  defendants  in  error. 

CALDWELL,  3.  This  is  an  appeal  in  er- 
ror by  J.  F.  Wright,  the  unsuccessful  de- 
fendant in  an  action  of  replevin  for  the  pos- 
session of  two  mules.  The  substance  of  the 
only  assignment  of  error  is  that  there  Is  no 
evidence  to  support  the  verdict.  In  that  undis- 
puted testimony  shows  that  the  mules  in- 
volved were  under  mortgage  to  a  third  per- 
son, and  consequently  not  subject  to  the  posr 
sessory  action  of  the  plaintiffs,  Redd  Bros. 
This  objection  calls  for  an  investlgntion  of 
the  proof  in  tbe  case,  which,  for  the  lack 
of  a  proper  bill  of  exceptions,  is  not  before 
us.  The  transcript  contains  what  was  in- 
tended as  a  bin  of  exceptions,  with  a  detailed 
statement  of  tbe  evidence  introduced  before 
the  Jury;  but  It  cannot  be  regarded  as  a  part 
of  the  record,  and  for  that  reason  cannot  be 
considered  In  this  court  The  appeal  was 
granted  at  the  end  of  tbe  term,  on  the  22d 
of  December,  1000;  and  the  defendant  was. 


by  order  of  the  trial  Judge,  allowed  15  days 
from  that  day  fen:  the  preparation  of  his  bill 
of  exceptions.  The  bill  of  exceptions  was 
signed  by  the  judge  January  6,  1901,  the  last 
day  of  the  extension,  but  was  not  filed  by  the 
clerk  until  January  Stb,— three  days  later 
This  was  too  late.  Section  1  of  chapter  275 
of  the  Acts  of  1899,  which  is  the  only  au- 
thority for  extending  time  for  the  preparation 
of  a  bill  of  exceptions  beyond  the  close  of  the 
term  at  which  the  case  is  tried,  requires  Im- 
peratively that  it  shall  be  both  prepared  and 
filed  within  the  time  allowed  for  that  pur- 
pose; and,  if  filed  after  the  expiration  of  that 
time,  it  is  as  if  not  filed  at  all,  and  of  no 
effect  whatever.  Bettls  v.  State,  103  Tenn. 
330,  52  8.  W.  1071;  Muse  v.  State,  106  Tenn. 
— ,  01  S.  W.  80;  Jones  v.  Jioore,  106  Tenn. 
— ,  61  S.  W.  81.  In  the  absence  of  a  blU  of 
exceptions,  the  presumption  is  indisputable 
that  the  conclusion  reached  by  the  jury  Is 
that  which  the  evidence  required.  Scruggs 
T.  Heiskell,  05  Tenn.  455,  32  S.  W.  386;  Pratt 
T.  Gillespie,  97  Tenn.  217,  36  S.  W.  1097; 
Daniel  v.  Coal  Co.,  105  Tenn.  471,  58  S.  W. 
859. 
Affirmed. 


HERMAN  et  al.  v.  SARTOR  et  aL 

(Supreme  Court  of  Tennessee.     June  8,  1901.) 

INJUNCTION— PARTIES. 
S.  and  wife  conveyed  certain  property  in 
trust  to  secure  a  debt.  A  judgment  creditor  of 
S.  filed  a  bill  to  foreclose  and  subject  the  sur- 
plus to  the  payment  of  his  debt,  and  an  injunc- 
tion was  issued  restraining  S.  and  wife  from 
selling  or  further  incumbenng  the  property  un- 
til the  hearing  of  the  cause.  S.  then  paid  the 
judgment  creditor's  claim,  and,  with  his  con- 
seat,  conveyed  the  property  to  defendant  C  be- 
fore the  injunction  was  dissolved.  Compiain- 
ants,  other  judgment  creditors  of  S.,  filed  a  bill 
to  set  the  conveyance  aside  as  in  violation  of 
the  injunction.  Held,  that  the  injunction  did 
not  inure  to  the  benefit  of  complainants. 

Appeal  from  chancery  court  Carroll  coun- 
ty;   A.  O.  Hawkins,  Chancellor. 

Suit  for  an  Injunction  by  Herman  Bros.^ 
Lindauer  &  Co.,  against  W.  H.  Sartor  and 
others.  From  a  decree  in  favor  of  defend- 
ants, complainants  appeal.     Affirmed. 

Alvin  Hawkins,  for  appellants.  McGall  & 
McCall,  for  appellees. 

McALISTER,  J.  Complainants,  as  Judg- 
ment creditors  of  W.  H.  Sartor,  with  nulla 
bona  return  of  execution,  filed  this  bill  to  set 
aside  a  certain  conveyance  of  land  from  Sar- 
tor and  wife  to  Cazort  upon  the  ground  that 
it  was  made  to  defraud  creditors,  and  was 
also  executed  in  violation  of  an  injunction. 
The  facts  necessary  to  be  stated  are  that  W. 
H.  Sartor  and  wife  conveyed  certain  real  es- 
tate in  the  town  of  Huntingdon  to  George  T. 
McCall,  as  trustee,  to  secure  an  Indebtedness 
of  W.  H.  Sartor  to  J.  C.  R.  McCall,  dower 
nnd  homestead  being  waived.  The  property 
conveyed  was  owned  by  Sartor  and  wife  as 
tenants  by  entirety,  and  was  worth   much 
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more  than  the  debt  secured.  On  the  lltb  of 
July,  1809,  thereafter,  one  Wright  a  Judg- 
ment creditor  of  Sartor,  filed  a  bill  against 
Sartor  and  wife  and  McCall,  trustee,  to  fore- 
close said  deed  of  trust,  and  subject  the  sur- 
plus to  the  payment  of  Wright's  debt  An 
Injnnctlon  Issued  In  that  case  upon  the  fiat 
of  the  chancellor  restraining  Sartor  and  wife 
from  selling,  transferring,  or  In  any  way 
further  Incumbering  said  property  until  the 
hearing  of  said  cause.  The  Injunction  issued 
July  15,  1899,  and  same  day  was  duly  served 
on  Sartor  and  wife.  On  the  11th  August 
1809,  Sartor  fully  paid  and  discharged  the 
debt  he  owed  Wright  and  with  Wright's  con- 
sent Sartor  sold  and  conveyed  the  property 
In  question  to  the  defendant  Cozart.  The 
present  bill  of  Herman  Bros.  &  Llndauer  was 
filed  on  the  17th  of  August  1890,  after  the 
debt  due  Wright  liad  been  paid.  No  proof 
was  taken  tending  to  show  that  the  deed 
from  Sartor  and  wife  to  Cozart  was  made  to 
hinder,  delay,  or  defraud  creditors',  but  It  is 
insisted  that  the  conveyance  Is  void  fbr  the 
reason  that  It  was  made  In  violation  of  the 
Injunction  Issued  upon  the  Wright  bill.  As 
already  stated,  the  Wright  debt  was  paid  ofT 
on  August  11th,  but  the  Wright  Injunction 
bill  pended  until  November  26,  1809,  when 
the  suit  was  dismissed  at  the  rules,  by  order 
of  complainant  upon  the  payment  of  the 
costs  by  the  defendant  Sartor.  We  are  un- 
able to  perceive  how  an  Injunction  sued  out 
by  Wright  can  Inure  to  the  benefit  of  the 
present  complainants.  They  were  strangers 
to  the  Wright  bill,  and  their  bill,  moreover, 
was  not  filed  until  after  Wright's  debt  bad 
been  paid.  The  fact  that  the  conveyance 
was  made  by  Sartor  and  wife  to  Cozart  be- 
fore the  Injunction  was  dissolved  was  a  mat- 
ter of  which  Wright  alone  could  complain. 
But  as  already  stated,  Wright  was  paid,  and 
he  consented  that  the  conveyance  might  be 
made.  In  Oreenwald  v.  Roberts,  4  Helsk. 
500,  It  wus  held  that  a  purchase  made  pend- 
ing an  Injunction  Inhibiting  a  sale  is  void 
against  the  interest  of  the  comphUnant  in  the 
bill,  but  valid  as  to  the  vendor.  It  was  in- 
sisted in  that  case  that  Nathan  Oreenwald 
was  under  an  Injunction  against  selling  and 
conveying  the  land  at  the  time  of  his  convey- 
ance to  complainant  and  that  the  convey- 
ance was  therefore  void.  The  court  held 
that  the  injunction  was  intended  for  the  pro- 
tection and  security  of  Bond  by  preventing  a 
conveyance  of  the  land  so  as  to  endanger  or 
defeat  his  claim.  The  pendency  of  the  suit 
and  the  injunction,  which  operated  person- 
ally on  Nathan  Oreenwald,  would  have  the 
legal  effect  of  making  any  conveyance  by 
him  inoperative,  so  far  as  Bond's  Interest 
was  concenicd;  but  as  between  Nathan 
Oreenwald  and  a  purchaser  from  him,  the 
convey  nuce  would  not  be  affected.  Wllholt 
V.  Castell,  3  Baxt  419;  2  Spell.  Extr.  Relief, 
p.  013,  H  1183,  1134.  Those  authorities,  we 
think,  are  conclusive  of  the  question,  and  the 
result  Is  that  the  decree  must  be  affirmed. 
03  8.W,-71 


FEN>'ELL  et  al.  v.  LOAOUE  et  al. 

(Supreme  Oourt  of  Tennessee.     June  8,  1901>) 

EXECUTORS  AND  ADMINISTRATORS  —  PUR- 
CHASE BY  ADMINISTRATOR  OP  INTBSTATB'8 
REALTY— STATUTE  OF  LIMITATIONS. 

1.  Where  an  administrator  purchased  the 
realty  of  his  intestate  at  the  administrator's 
sale,  paying  $672  therefor,  the  court  having 
fixed  the  value  thereof  at  $400,  such  price  will 
not  be  deemed  inadequate  in  a  suit  by  the  ia- 
testate's  heir  to  recover  the  property,  brought 
14  years  thereafter. 

2.  Where  an  administrator  purchased  the 
land  of  his  intestate  at  the  administrator's 
sale,  and  occupied  it  for  14  years  before  his 
death,  action  by  an  ■  heir  of  Uie  intestate,  al- 
ways knowing  the  facts,  to  recover  the  same 
from  the  administrator's  heirs.  Is  barred  by 
limitations. 

Appeal  from  cbancery  court  Shelby  coun- 
ty; F.  H.  Helskell,  Obancellor. 

Suit  by  Maggie  Fennell  and  another 
against  Annie  Loague  and  others.  From  a 
decree  in  favor  of  defendants,  complainants 
appeal.    Affirmed. 

Berry  &  Roberts,  for  appellants.  Ran- 
dolph &  Randolph  and  Wm.  Fitzgerald,  tor 
appellees. 

McALISTBR,  J.  This  bill  was  filed  to  re- 
cover possession  of  certain  real  estate  situat- 
ed on  the  southeast  corner  of  Jackson  and 
La  Rose  streets.  In  the  city  of  Memphis. 
The  real  estate  In  question  prior  to  January 
4,  1S83,  belonged  to  Morris  Fennell,  who  on 
said  date  departed  this  life  intestate,  leav- 
ing complainants,  Maggie  Fennell  and  Ellen 
Horan,  who  were  his  sisters,  tals  only  heUs 
at  law.  On  the  13tb  day  of  January,  1885, 
John  Loague^  public  administrator,  was  ap- 
pointed and  qualified  as  administrator  of 
the  estate  of  Morris  Fennell,  deceased,  and 
on  the. following  day  suggested  the  Insolven- 
cy of  said  estate,  and  advertised  for  claims. 
Mrs.  Ellen  Horan  filed  a  claim  against  said 
estate  for  $350,  for  board,  clothing,  and  oth- 
er necessaries  furnished  the  said  Morris  Fen- 
nell. A  medical  bill  was  also  due.  On  the 
18th  April,  1885,  League,  as  administrator,  fil- 
ed a  bill  In  the  probate  court  of  Shelby  coun- 
ty to  sell  the  real  estate  in  question  to  pay 
debts.  The  present  complainants,  Maggie 
Fennell  and  Ellen  Horan,  were  made  parties 
defendant  to  that  bill.  Such  proceedings 
were  had  that  on  the  8th  August  1885,  said 
real  estate  was  offered  for  sale  at  public 
vendue  when  John  League,  the  administra- 
tor, became  the  purchaser  at  the  price  of 
$672.  The  sale  was  confirmed,  and  title  de- 
vested, and  vested  In  said  John  Loague. 
Ivoague  paid  all  of  the  purchase  money,  and 
in  1886  caused  a  certified  copy  of  the  de- 
cree vesting  title  In  him  to  be  put  of  rec- 
ord In  the  register's  office  of  Shelby  county. 
The  present  bill  charges  that  the  estate  of 
Morris  Fennell  was  not  insolvent  and  that 
the  filing  of  the  Ellen  Horan  claim  against 
said  estate  was  procured  by  league,  and  was 
a  scheme  on  his  part  to  have  said  estate 
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declared  insolvent  In  order  that  he  might 
get  possessIpB  of  this,  valuable  real  estate 
for  a  merely  nominal  price.  It  is  charged 
that  said  Loague,  as  administrator,  -was  an 
express  trustee,  and  could  not  purchase  in 
his  own  right  the  property  In  qLuestion  at 
said  sale;  that  the  purchase  of  the  same 
by  Loague  was  illegal,  and  the  price  he  paid 
($072)  was  a  totally  Inadequate  ■  considera- 
tion (said  property  being  well  worth  $4,000), 
and  that  under  eald  purchase  he  would  hold 
the  property  as  trustee  for  the  heirs  of  Mor- 
ris Fennell,  deceased.  Defendants  answered, 
denying  that  said  Loague  was  an  express 
tnufitee;  averrliig  that  said  sale  was  perfect- 
ly fair  and  for  an  adequate  consideration; 
and  expressly  denying  all  the  charges  of 
fraud.  It  Is  shown  in  the  answer  that  the 
said  John  Lottgne  departed  this  life  on  the 
24th  day  of  January,  18»9.  Defendants,  the 
heirs  of  John  Loague,  rely  on  and  plead  the 
statute  of  llmitatlong  of  seven  years.  De- 
fendants state  and  show  that  the  said  John 
I-ongue  after  be  purchased  the  property  on 
the  8th  of  August,  188u,  took  possessicn  of 
tfaa  saxofi,  and  Inclosed  it  with  a  fence,  and 
remained  in  possession  from  said  time  to  the. 
date  of  his  death  on  the  24th  January,  1889, 
claiming  the  same  In  fee,  and  his  posswaton 
being  open,  notorious,  and  adverse  to  all  the 
world.  Defendants  further  aver  that  since- 
the  deatb  of  John  Loague  they  have  be«ci 
in  possession  of  the  property  op^ly,  notorl' 
ously,  i.nd  adversely,  claiming  to  be.  the 
owners  in  fee  theceot  under  the  will  of  Joha 
Loague  and  the  conveyances  to  him.  De> 
fendants.  claim  tliat  they  have  become  vest- 
ed with  an  absolute  estate  in  fee  to  said, 
land,  and  they  rely  upon  the  statute  Hif  seven 
yeersL 

We  proceed  to  state  our  canclustogae  upeo 
the  facts  found  In  the  record  i 

1.  The  charge  of  fraud  on  the  part  of 
Loague  in  sujcgestlng  the  Insolvency  of  the 
estate  of  said  Fennell,  for  the  purpose  of  pro- 
curing a  sale  of  the  real  estate  and  purchas- 
ing it  at  a  nominal  price,  is  not  sustained. 

2.  When  the  property  was  ordered'  to  be 
sold,  the  court  fixed  a  minimum  price  of 
9400.  The  pnrchasear,  John  Loague,  paid  but 
$072  for  the  property.  This  was  not  an  in- 
adeqnate  price  in  1886,  when  it  was  s<ddj 
Since  then  the  purchaser  has  put  $2,000  of 
improvements  cm  the  property.  But  a  con- 
clDsive  answer  to  the  whole  bill  is  that  John 
Tx>ague  was  in  actual  adverse  possession  of 
the  property  for  seven  years,  under  color  of 
title,  before  suit  commeckced,  and  his  heirs 
are  absolute  owners  of  the  property.  But  it 
is  said  John  Iioague,  as  administrator,  was 
an  express  trustee,  and  i  was  not  protected  by 
the  statute  of  limitations.  But  John  League, 
as  adminlRtrator  of  the  estate,  was  not  an 
express  trustee  of  its  heirs  in  respect  of  the 
realty;  and,  moreover,  it  Is  well  settled  that, 
where  an  express  trustee  daiies  the  title  of 
bis  cestui  que  trust,  the  statute  of  limita- 


tions begins  to  run.  from  the  time  notice  is 
brought  'home  to  him.  Complainants  are 
unmarried*  and  have  known  all  the  facts 
since  the  laud>  was  sold.  Ang.  Lim.  {  174; 
iSajx'a  Heh»  v.  Gilliam.  1  Cold.. 491;  Duke 
V.  Hamer»  6  Yerg,  280,  27  Am..  Diec.  402; 
Watson  V.  Smith's  Lessee,  IQ  Xms-  47B. 
The  decree  is. affirmed. 


BRCE  V.  EBCK  et  at 
(Supreme  Court  of  Tennessee.    May  11,  1901.) 

SXBCUTORS  AND  ADMINISTRATORS— REALTT— 
UNDIVIDED  INTEREST— SALE>r-PATMENT  OF 
DEBT*-PROCEEDINOS— EVIDHNOB  —  RBCOiRD 
or  PRIOR  INSOLYBNCT  FKOOBSDINaS— COM- 
PBTEMCY-^UHiaOICnON. 

1.  la  a  proceeding,  for.  the  sale  of  land  of  a 
decedent  to  pay  debts,  some  of  which  was  own- 
ed in  common,  the  record  of  a  prior  insolreacy 
proceedinx,  to  which  the  croditors  and  heua 
were  parties,  was  competent  to  show  the  debts, 
and  without  taking  evidence  de  novo,  though 
the  owners  of  the  other  interests  in  the  land 
were  not  parties  to  such  iiisolveacy  proceed- 
inos. 

2.  Whe«v  in  a  proceeding  to  sell  land  of  a 
decedent,  consisting  of  vacant  lots  and  an  un- 
divided interest  in  a  storehouse,  to  pay  debts. 
It  appeared  that  the  vacaot  lotvs  wece  insuAeieiit 
to  pay.  the  dubta,  and.  that  it  was  to.  the  io- 
terest  of  the  estate  to  saU.tha  undivided  inter- 
est instead  of  the.  vacant  Iot.s,  it  was  not  er- 
ror to  so  order. 

3.  Ttte  proigate  coturt  of  the  oonaty  wiiere  all 
the  real  estate  of.  a  decedent  lies,  and  wbera  the 
administration. ia  being,  conducted,  has  juiisdic- 
tion  to  order  a  sale  of  an  iiiKlivided  Interest  in 
realty  for  the  payment  of  debts. 

Appeal  from,  probate  court,  Shelby  county; 
J.  S.  Galloway,  Judge.. 

Bill  for  sale  of  real  estate  by  Oatherfne 
H.  E^k,  as  administratrix  of  Frank  £»vk. 
deceased,  against  (Charles  Frank  Srck  and 
others.  From  an  order  confirming  the.  sale, 
Charles  M.  Erck,  appeals.    Affirmed. 

WniTlner  &  Warrlner.  for  appeUent.    S.  A.  , 
Person  and  F.  P.  Poston,  for  appellee. 

WILKES,  J.  This  Is  a  blU  by  the  admin- 
istratrix of  Frank  Erck  to  sell  a  sufficiency 
of  his  reai  estate  to  pay  debts.  It  was  filed 
in  the  probate 'Court  of  Shelby  county,  where 
the  real'  estate  all  lies,  and  where  the  ad- 
miniatration  Is  being  conducted.  There  were 
fire  separate  irfecea  or  parcels  of  the  real  es- 
tate, twt>.  of  which  weie  set  apart  to.  the 
widow  aa  dower,  and  homestead  by  said  pro- 
bate court.  Of'  the  remaining  parcels,  two 
were  vacant  lots  and  the  other  an.  undivided 
one-fourth  interest-  in  a  storehouse  on  Front 
street,  in  the  city  of  IdJemphis.  The  bill 
which  contains  the  allegations  usual  in  such 
cases'wss  filed  against  the  children  and  heirs 
of  the  Intestate  and  their,  guardian,  and 
agaiiwt  her  creditors  and  i  the  owners  in  com- 
mon of  the  other  Interest  In  the  storehouse^ 
The  latter  parties  filed  answers,  and. demand- 
ed proof  of  all  niategrial  mattersi  and  so 
with  the  guardian.  Pro  canf  esse  was  taken 
against  the  creditors.    Aa  order  of  reference 
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to  the  estate,  and  whetber  It  would  be  neces- 
etity  to  Bell  it  aU  or  tmj  part  of  It  to  pay 
debts,  and.  If  tbe  latter,  irbat  portion  could 
be  sold  witb  tbe  least  Injary  to  tbe  personal 
representatives  and  heirs. 

What  is  called  an  insolvency  proceeding 
bad  already  been  had  in  tbe  prottate  court, 
to  which  tlte  heirs  and  the  creditors,  named 
w«re  parties,  and  in  that  proeeeding  tbe  dep- 
ositions of  tbe  adminiBtratriz  and  tbe  guard- 
ian were  taken  in  regard  to  the  debts  and 
personal  assets  of  the  estate,  from,  which 
tt  appeared  that  there  was  only  $6.50  of  per- 
sonal estate,  and  about  $1,636.50  of  debts, 
i>ot  including  costs  and  cbarges,  which  would 
Htake  a  total  of  about  $1,S00.  This  rec- 
ord was  referred  to  and  need  as  evidence 
«n  the  reference.  Tbe  testbnony  ef  'real-es- 
tate broilers  was  also  taken  under  the  ref- 
erence to  altow  tbe  location  and  value  of  tbe 
real,  estate  left  after  asaignlug  dower  and 
bonjestead.  From  this  testimony  it  appeamd 
that  tbe  real  estate  w«s  unlwproved,  except 
the  eae-fourth  interest  in  the  stor^ouae,  and 
that  the  real  estate  outside  of  tbe  undivided 
interest  was  not  of  value  sufficient  to  satis- 
fy tbe  debts,  and  that  tbe  undivided  interest 
was  worth  $7,500,  and  that  it  was  to  the 
interest  of  tbe  betes-  and  persons  Interested 
in  tbe  estate  to  sell  this  undivided  interest 
and  retain  the  vacant  lots,  and  it  was  also 
recommended  that  the  surplus  from  tbe  sale 
be  applied  to  impreriiig  tbe  vacant  lots. 
The  parties  owning  the  remaining  i  undivided 
Interest  in  the  property  excepted  to  the  re- 
port. No  exception  was  filed  by  the  guard- 
ian "Of  tbe  ninora,  nor  was  any  exception 
filed  by  the  creditors.  The  exceptions  were 
overruled,  and  report  conflrmedj  and  the  sale 
of  the  undivided  inrterest  was  directed,  and 
it  was  sold  for  $7,750.  CSiarles  M.  Erck,  one 
of  the  tenants  in  common  owning  one-fourth 
of  the  same  property,  became  the  purchaser. 
The  purchaser  then  filed  a  petition  to  set 
aside  the  sale  to  himself  upon  grounds  here- 
after stated.  This  petition  was  dismissed, 
and  tbe  sale  was  confirmed,  and  Erck,  the 
purchaser,  has  alone  appealed  and  assigned 
errors. 

It  is  said  the  court  erred  in  looking  to 
the  insolvency  proceedings  to  determine 
wlietber  the  land  should  be  sold,  and  the 
contention  is  that  the  record  in  that  case 
w«s  not  competent,  but-  evidence  de  novo 
sliouM  have  been  taken  to  establish  such 
facts.  We  think  there  was  no  error  In  this. 
All  the  parties  interested  in  the  laud  and  its 
sale  were  parties  to  that  proceeding.  The 
owners  of  tbe  other  interests  in  tbe  store- 
bouse  were  not  necessary  parties  to  that 
proceeding,  nor  in  tbe  present  case  are  they 
Interested  in  the  question  of  the  amount  of 
the  debts,  or  the  sale  of  the  real  property  of 
tbe  estate  to  pay  tbem.    So  far  as  tbe  facts 


insolvency,  were  entirely  competent  and 
proper  to  be  used  In  the  present  proceeding, 
as  they  are  all  but  steps  in  a  proceeding; 
to  seU  the  land  and  administer  the  estate. 
Ourd  V.  Bonner,  4  Cold.  632. 

The  second  assignment  Is  to  the  report 
of  the  clerk  that  the  undivided  Interest  In 
the  storehouse  and  lot  should  be  sold  instead 
of  the  vacant  lot  It  is  said  it  is  not  Judi- 
cious to  sell  undivided  Interests  in  realty 
when  there  is  property  belonging  in  its  en- 
tirety to  the-  estate,  and  that  bidders  are  not 
so  apt  to  bid  Its  value  for  undivided  in- 
terests as  when  they  are  buying  tbe  prop- 
erty in  its  entinety.  There  are.  no  facts  stat- 
<k1  to  sHBtaJn  this  assignment,  but  it  appears 
to  be  an  expression  of  opinion  on  tbe  part 
of  the  oowtseL  There  is  no  allegBtion  that 
the  price  bOQught  was  not  full  value,  aoA 
as  a  matter  of  fact,  it  was  greater  than  the 
valuation  put  on  tt  by  expert  real-estate 
brokers  by  some  $2S0  or  more.  Moreover, 
it  appears  that  by  the  estimates  the  other 
real  estate  was  not  aufficient  to  pay  the 
debts,  and  this  Interest  would  in  all  probabili- 
ty have  to  be  sold,  even  if  tbe  remaining 
vacant  lots  were  sold.  In  addltian,  the  ten- 
ants in  comawn  or  any  one  of  tbem  conUt 
at  plaasnre,  force  a  sale  of  tbe  house  and 
lot  for  inirposee .  of  patititlon.  All  of  these 
facts  show  tbe  adviaafalUty  and  necessity 
for  selling  this  undivided  interest  in  the 
'Storehonse.  There  can  be-  no  doubt  of  the 
Jarladictlon  of  the  probate  court  of  Shelby 
cofunty  to  make  this  sale  for  the  purposes 
for  which  it  was  made.  Connell  v.  Walker, 
8  Lea,  700.  It  will  be  noted  timt  the  only 
person  appealing  and  now  complaining  Is 
tbe  purchaser.  We  are  of  opinion  that  un- 
der >the  proceedings  he  obtained  a  good  and 
perfect  title,  and  that  none  of  the  exceptions 
taken  by  him  are  well  made,  and  the  decree 
of  the  court  below  is  affirmed,  with  costs. 


SIMMONS  V.  XATLiOH  et  ai. 

(Supreme  Court  of  Teaaeesee.    April  20,  1901.) 

00RP0RATI0NS-RBCB1VKR8-ACTI0NS  AOAIN8T 
arOCKHOliDBHS— OBDHR  OF  COURT— NECH8- 
SITY— COMPLAINT— DEMURRER— PREMATURE 
APPEALS  —  TRANSCRIPT  —  MATTERS  NOT  IN 
RECORD. 

1.  Where  the  original  and  amended  bills  by 
a  receiver  of  a  corporatioD  against  stockhold- 
ers were  demurred  to  on  the  ground  that  the 
receiver  could  not  sue  without  the  special  order 
of  the  court,  and  the  demurrer  was  sustained 
to  tbe  original  bdli  aad  overruled  as  to  the 
amended,  appeals  therefrom  by  both  parties 
were  not  premature. 

2.  Where  a  bill  by  a  receiver  to  enforce  eer- 
tain  stook  Kubsoriptiftne  and  recover  from  the 
officers  for  negliKenoe  and  migmnaagenuent,  did 
not  show  an  order  of  the  court  appoiating  the 
receiver  empowering  him  to  bring  the  suit, 
other  than  one  conferring  the  general  power  to 
collect  debts  and  take  charge  of  tbe  corpora- 
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tfon  assets,  it  was  error  to  overmle  a  demur- 
■er  to  the  biU. 

3.  Where  petitions  and  orders  thereon  were 
not  made  part  of  the  record,  nor  referred  to 
in  it,  they  were  Improperly  in  the  transcript  on 
•ppeal. 

Appeal  from  chancery  court,  Shelby  coun- 
ty; F.  H.  Helskell,  Chancellor. 

Bill  by  W.  W.  Simmons,  as  receiver  of 
ttae  Memphis  Barrel  &  Heading  Company, 
against  W.  P.  Taylor  and  others.  From  an 
•rder  overruling  a  demurrer  to  part  of  the 
complaint,  and  sustaining  it  as  to  part,  botli 
parties  appeal.     Bill  dismissed. 

Perkins  &  Watson,  for  complainant  Smitli 
A  Trezerant,  and  T.  K.  Uiddlck,  tar  defend- 
aiits. 

WIT^KES,  J.  This  is  a  biU  by  the  receiv- 
er of  an  insolvent  domestic  manufacturing 
corporation  to  enforce  certain  stock  sub- 
•erlptlon  liabilities,  and  to  recover  from,  the 
•fflcers  and  directors  for  negligence,  mal- 
feasance, and  mismanagement  of  the  corpo- 
ante  affairs,  and  for  allowing  debts  to  be 
Ibcurred  by  tbe  corporation  beyond  the 
amount  of  capital  stock  paid  in.  The  orig- 
inal bill  was  filed  March  12,  1896,  against 
Taylor,  Wellford,  and  Ward,  and  alleged  gen- 
•rally  the  chartering  and  inception  of  the 
•orporation  In  1887,  and  the  election  of  of- 
Icers  under  the  corporate  name  of  tbe  Well- 
ford  Manufacturing  Company;  that  In  1890 
a  new  cbarter  was  obtained  under  the  corpo- 
rate name  of  the  Memphis  Barrel  &  Heading 
Cbnipany,  and  that  it  organized  on  January 
22;  1801,  by  the  election  of  officers.  The 
capital  stock  was  fixed  at  $100,000,  and  of 
Uiis  $25,000  was  Issued  to  the  Wellford  Man- 
ufacturing Company  In  payment  of  its  plant, 
and  $12,500  to  John  F.  Wheless  and  Matt  F. 
Allen  for  a  patent  right  to  be  used  in  tbe 
VusinesB.  No  other  amounts  were  paid  in, 
and  no  other  stock  appears  to  have  been 
liisned.  It  is  charged  that  the  patent  right 
did  not  exceed  $500  in  value;  that  the  plant 
and  property  of  the  Wellford  Manufacturing 
Company  did  not  exceed  $4,000  in  value;  that 
Allen  and  Wheless  transferred  their  stock 
to  Taylor,  Ward,  Williamson,  and  Wellford; 
and  it  is  charged  that  they  are  in  equity  lia- 
ble to  pay  the  amount  of  this  subscription 
of  stock.  Inasmuch  as  the  alleged  payment 
was  Inadequate,  and  the  parties  all  knew  the 
fact,  and  were  liable  for  the  difference  be- 
tween the  stock  subscribed  and  the  actual 
Talue  received  by  the  company.  The  bill 
further  averred  that  complainant  was  receiv- 
er of  the  Memphis  Barrel  &  Heading  Com- 
pany by  appointment  of  the  same  court  in 
m  cause  filed  in  that  court  against  A.  K. 
Ward  to  wind  up  the  corporation,  and  a 
eopy  of  tbe  decree  of  appointment  and  au- 
thority vested  in  him  as  receiver  is  made 
Exhibit  A  to  the  bill,  and  prayed  to  be  made 
lart  thereof,  but  not  to  be  copied.  The 
bill  further  alleges  tliat  subsequently  an  or- 
der was  entered  In  that  cause  empowering, 


authorising,  and  directing  complainant,  a» 
receiver,  to  institute  all  necessary  or  proper 
steps  In  equity  or  at  law  in  assertion  of 
the  rights  vested  in  him  as  receiver,  and  this 
order  is  referred  to  as  "Exhibit  B,"  and 
prayed  to  be  made  part  of  tbe  bill.  There 
are  papers  which  in  the  main  answer  tbe 
description  of  these  exhibits  attached  to  tbe 
record  after  the  final  decree  and  prayer  and 
granting  of  appeal,  but  they  are  not  made 
part  of  the  record,  nor  identified  as  Ex- 
hibits A  and  B  by  any  marks  or  references. 
A  copy  of  a  petition,  and  an  order  thereon, 
filed  In  the  case  of  the  Memphis  Barrel  & 
Heading  Company  against  Ward  (tbe  same 
case  In  which  complainant  was  appointed 
receiver,  and  In  which  the  order  above  men- 
tioned was  entered)  Is  also  attached  at  tbe 
dose  of  the  present  transcript,  from  which 
it  appears  that  the  property  of  ttae  corpora- 
tion had  be&i  levied  upon  under  execution 
against  Ward,  and  authority  was  given  to 
replevy  the  same^  and  to  institute  actions 
at  law  and  suits  in  equity  on  all  sucb  neces- 
sary and  proper  occasions  and  under  snch 
circumstances  as  aforesaid;  also  another  copy 
of  a  different  petition  and  order  thereon  is 
likewise  attached  to  the  transcript  in  the 
same  manner,  reciting  that  the  suprenae  court 
of  the  state  had  held  that  the  previous  order 
of  the  court  did  not  confer  upon  tbe  receiver 
the  right  to  institute  suits  or  actions  for 
the  collection  of  unpaid  subscriptions  or  the 
collection  of  equitable  assets.  And  upon 
this  petition  the  court  authorized,  directed, 
and  empowered  the  receiver  to  collect  all 
debts  due  the  company;  to  assert  his  ri^ht 
to  all  of  its  property;  to  collect  unpaid  sat*, 
scriptions  to  the  capital  stock;  to  avoid  all 
fraudulent  transfers  by  tbe  company,  its 
otUcers  or  directors;  and  to  impeach  or  Avoid 
all  issues  of  stock  actually  or  constructively 
fraudulent;  and  to  institute  all  actions  or 
suits  at  law  or  in  equity  for  the  collection 
of  all  assets  of  the  corporation,  whether 
legal  or  equitable.  Neither  of  the  latter  two 
orders  is  in  any  way  made  part  ot  tbe  rec- 
ord, or  referred  to  in  it  in  any  way,  and  they 
are  only  part  of  the  transcript  by  being  at- 
tached to  it  as  heretofore  stated.  A  demur- 
rer was  filed  to  the  original  bill  April  14, 
1896.  The  grounds  stated,  among  others, 
were  that  there  was  no  allegation  of  any 
creditors  of  the  company,  or  any  claims  al- 
lowed against  it;  that  it  was  not  alleged 
that  the  tangible  assets  had  been  exhausted: 
and  that  no  proper  order  authorlising  the 
suit  is  shown.  This  demurrer  was  not  act- 
ed upon,  but  October  30,  1809,  leave  was 
granted  to  file  an  amended  bill,  which  was 
actually  filed  December  9, 1899.  Tbe  amend- 
ed bill  charged  that  Wellford  had  died  in- 
solvent, Williamson  had  also  died,  and  tbeir 
representatives  were  not  made  parties.  The 
same  charges  are  made  as  hi  the  original  bill, 
but  more  in  detail;  and  liability  Is  sought 
to  be  imposed  on  the  same  grounds  as  In 
the  original  bill,  to  wit.  subscriptions   on- 
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paid,  negligence,  Nonfeasance,  and  misfea- 
sance In  perforiuauce  of  duties,  assenting 
to  debts  In  excess  of  the  capital  stock  paid 
in,  etc.  The  bill  alleges  that  debts  to  a 
large  amount— some  $239,000— had  been  es- 
tablished in  the  original  suit,  but  no  particu- 
lar debt  or  creditor  is  named.  No  creditor 
is  made  a  party,  and  the  bill  does  not  allege 
that  it  is  brought  in  behalf  of  creditors,  or 
show  that  fact,  except  so  far  as  may  be  In- 
ferred from  the  statement  that  it  Is  brought 
In  discharge  of  the  duties  of  complainant  as 
receiver.  On  February  5,  1900,  defendant 
Taylor,  who  seems  to  be  now  the  sole  litigant, 
the  other  parties  having  died  or  become  Insol- 
vent, and  the  suit  being  against  Taylor  alone, 
moved  to  strike  the  amended  bill  from  the 
Illes  because  no  cost  bond  had  been  given,  and 
the  demurrer  to  the  original  bill  wa«  pend- 
ing and  undisposed  of  when  the  amended 
bill  was  filed.  The  chancellor  required  a 
cost  bond,  which  was  given,  and  be  overrul- 
ed Uie  motion  to  strike  from  the  files.  De- 
fendant Taylor  then  filed  a  demurrer  to  the 
amended  bill  embracing  18  grounds.  The 
first  Is  that  there  was  no  order  of  the  court 
appointing  the  receiver  authorizing  the  fil- 
ing of  the  original  bill,  and,  as  It  had  no 
stJindlng  in  court,  it  could  not  be  amended; 
second,  that  there  was  no  proper  order  of 
the  court  for  filing  the  amended  bill.  The 
other  grounds  presented  were,  generally,  that 
the  liabilities  alleged  were  such  «8  could  be 
enforced  by  creditors  alone;  and  the  bill 
was  not  filed  by  creditors,  nor  expressly 
on  their  behalf,  does  not  name  any,  or  al- 
lege that  it  is  brought  at  the  request  of  any. 
The  demurrers  to  the  original  and  amended 
bills  were  heard  together.  The  demurrer 
to  the  original  bill  was  sustained,  and  that 
bill  dismissed.  The  demurrer  to  that  part 
of  the  amended  bill  which  sought  to  recover 
from  defendant  on  the  ground  of  negligence 
was  sustained,  as  was  that  charging  liabil- 
ity for  debts  created  beyond  the  capital 
stock,  and  also  that  setting  up  the  statute 
of  limitations  of  six  years;  also  that  char- 
ging liability  for  Ward's  negligence  and  for 
defendant's  own  carelessness.  All  other 
grounds  of  demurrer  were  overruled,  and  ap- 
peals were  taken  by  both  parties,  and  errors 
have  been  assigned. 

The  first  question  presented  Is  whether 
the  appeals  are  not  premature.  Treating  the 
original  and  amended  bills  as  forming  but 
parts  of  one  entire  pleading,  it  appears  that 
demurrers  to  parts  of  the  bill  have  been 
sustained,  and  to  other  parts  overruled,  so 
that  apparently  the  case  is  not  disposed  of 
in  the  court  below.  If  we  treat  them  sep- 
arately, the  same  result  appears.  But  we 
think  this  result  is  more  apparent  than  real. 
There  is  a  ground  of  demurrer  to  the  orig- 
inal bill,  and  a  like  ground  to  the  amended 
bill,  which  goes  to  the  entire  bill  In  each 
case,  and  questions  It  upon  a  point  which 
extends  to  it  as  a  whole;  and  that  is  the 
right  of  the  receiver  to  sue  for  the  causes 


of  action  alleged  In  his  bill  wit 
dal  order  of  the  court  appolntlo  ; 
right  Is  denied   by  the  chance  : 
presented  in  the  original  bill, 
were  nothing  else  In  the  reco  i 
plalnant,    having   his   bill   dlsm  i 
have  an  appeal  as  a  matter  o: 
It  Is  not  refused  by  the  chan  ' 
action  on  the  amended  bill,'an( 
rer  of  the  defendant  upon  th  i 
overruled. 

From  the  overruling  of  this   I 
appeal   at   the  Instance  of  de  i 
within  the  discretion  of  the  ch  i 
such  appeal  has  beeQ  granted 
that  we  think  the  case  is  before  i 
of  each  party  from  a  ruling  adv  ! 
which  goes  to  the  entire  right 
the  suit    That  there  are  also  n 
go  to  special  features  of  the  ca 
which  the  decision  of  the  court 
in  some  instances   in  favor  of 
and  In  some  other  features  fav  i 
fendants,  cannot  matter,  as  tb  i 
cannot  be  considered  if  the  con  i 
not  the  right  to  maintain  the  si 
of   proper  authority   from   the   i 
appointed  him.     We   proceed, 
consider  the  correctness  of  the 
ing  upon  complainant's  right  to   : 
suit    We  are  of   opinion  the 
In  overruling  the  first  and  sec: 
of  demurrer  to, the  amended  bill 
stated,  these  grounds  go  to  the 
well  as  the  amended,  bill,  and  i 
authority   of  the   receiver  to 
without  the  instructions  of  the  o  i 
lug  him.    A  receiver.  In  filing  a  1i 
ly  when  he  is  prosecuting  a  sui : 
ble  assets  or  statutory  llabllltl<! 
questions  of  difficulty  and  litigt 
show  upon  the  face  of  his  bill  ii 
filing  It  from  the  court  which  api 
He  should  show  that  by  order  i 
the  court  appointing  him  author  I 
conferred  upon  him.   In  his   re 
capacity  as  receiver,  to  prosecute 
High,  Bee.  !!  201,  202,  208;    Sm 
71,  381-893.     In  Smith  on  Reci 
supra,  it  is  said:    "It  is  necessar 
ceiver,  before  bringing  suit,  obti 
court  authorizing  suit,  either  gei: 
clal.    If  the  nature  of  the  casci 
to  require  it,  it  may  be  expedlei 
receiver  such  general  power  in  i 
appointment,  and  thus  avoid  tl; 
of   several   applications   therefoi: 
ever,  the  suit  Is  likely  to  be  pro 
expensive,  special  leave  should  b 
obtained.    A  receiver  simply  beii 
of  court,  his  own  protection  r« 
his  action  in  regard  to  litigation 
the  sanction  of  the  court.     He 
in  his  complaint  leave  of  the  ci 
Conley  v.   Deere,   11    Lea,   274; 
HlUlgoss  (Ind.  App.)  45  N.  E.  666 
Jur.  i  833a."    Complainant  does 
his  bill  any  sufficient  or  valid  aul 
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■WILKES,  J.  Tbis  is  a  ault  against  the 
Eliidownient  Rank  of  the  Order  of  KnigtatB 
of  PyttalaB'to  reconrer  $3,000,  the  amoimt  of 
a  beaeflt 'OMtiacate  In  the  fourth  class  upon 
the  itfe  «f  J,  K.  Stede,  payable  to  bis  wife, 
IBS  beneficiary.  Ibe  application  contains  the 
clauses  Dsual'ln«ach  ceitificates,  to  wtt,  that 
itbe  assured  troald  punotaaily  pay  all  daes 
and  assetsmeats,  aad  be  gorerued  and  eon- 
trolled' by  all  the  rules,  laws,  AUd  regulatlcHis 
<of  the>arder'goTeniifa>g'the  rank>theu  in  force, 
.or  tbat  might  afterwards  'be  enacted,  or 
submit  to  the  penalty  ttaereiU'CMittrlned,  aod 
any  V'iolatlnn  of  tbe  'ConditlOBS  and  requtee- 
'uentsof  title  laws-governfog'the'rank  should 
render  the  eertiflcate  and  all  ctatms  under 
'It  void,  and'theordeF'Should  not  be  liable  for 
the  sam  naaed  'in  the  certificate,  nor  any 
)Hirt  of  tile  same.  The  order- had  at  the' ttme 
this  certificate  matured  a  by-law  or-Tegula- 
.tion  as  fdttows:  "If  tbe  death'  of  any  mem- 
ber heretofore  admitted  shall  result  from 
'sniclde,  'vt^etber  Toluntary  -or  involuntary, 
or  ivbethier  'such  member  istmll  be  >8ane  or 
Insane,  or  'If  -such  death  shall  be  caused  or 
superlndneed  'by  the  use 'Of  'Ugnors  .or  nar- 
cotics or 'o{»iateB,  then  the  amount  to  be  paid 
upon  each  member's  'eertiflcate  shall'  be  a 
■amm  only  In  pRyportiOD<to  tdae  whole  anteuQt 
•B  the  mabored  expectancy  is  to  ^he  entire 
expectancy 'at' the  liate  of  ttdmisslon;  tite"ex- 
pe«t»acy  of  'life  based  upon  the  American 
Experience  Tot^e  of  Mortality'ln  ferce  att^e 
-time  of  death  ■  to  gOTem."  It  Is  conceded 
that  tbls  by-larw  'Is  M&dfaig  upon  the  -benefl- 
'ciary  vttder  said  eerttflcatew  The  order,  by 
Its  plea,  averred  that  Steele's  death  was 
toougtat  about  by  himself  -by  an  act  of-  self- 
destruction  or  imKelde,  or  was  caused  or  snt)- 
-erindnced  by  the  use  of  Uquors,  oarootlcs,  or 
' opiates, 'Within  tbe. meaning  Mid'term»of  tiie 
by-law,  and: It  was  tberetore  mtder  dbltga- 
tlon  to  pay  no  «ROfe  ithan  'tbe  pto-  vata  ino- 
irtded  to  the  by<lanv,.iof  f  780^2,  and 'this 'It 
'WBS  willing  And  ofTered  to  pay.  Tthere  have 
1>een  tbiee  trials  of  tbe  <  case  .before  jurtes. 
'The  first  trial 'remhed  In  a  Tardict  of  $9,e0O. 
The  court  suggested  a  remittitur  to  $780.12, 
and,  on  'that  being  declined,  set  aside  the 
verdict  and  awarded  a  new  trial.  The  sec- 
'Ond  trial  T«snlted  in  a- verdict. for  the  same 
«Lmo\iiit,  and  upon  It  lodgment  was  rendered, 
and,  a  Bew' trial  having  been  refused,  an  ap- 
peal was  taken' to  this  court,  and  the  judg- 
ment of  the  oourt  below  was  reversed  at 
the  April  term,  1900,  and  a  new  trial  award- 
ed. This  reversal  was  iipon  an  error  In  the 
charge  of  the  conrt.  Ttoe  third  or  present 
verdii^t  was  fot  $8^000^  and  upon  it. judgment 
has  been  rendered  and  an  appeal  praypd. 

It  Is  said  the  trial  judee  erred  In  bis 
chai^  to. the  jury  when. he  told  them:    "A 


and  plain  to  your  minds  some  quesUen  in- 
volved tnithis  litigation."  Criticism  is  made 
of  'Several  expressions  used  in  this  charge, 
and  that,  aa  a  whole,  tbe  rule  is  stated  too 
rigorously.  It  is  said  that  in  civil  cases  a 
litigant  cannot  be  required  to  establish  any 
material  fact  or  circumstance,  but  it  is  suf- 
ficient if  tbe  evidence  pi-epouderates  In  fa- 
vor 'Of  or  against  such  fact,  and  that  evi- 
dence may  be  valuable  which  aids  tu  moke 
this  preponderance,  althouch  the  tact  may 
not  be  made  dear  and  plain;  that  it  Is  not 
Incumbent  on  a  litigant  in  court  cases  to 
-make  the  Questions  involved. in  tbe  litigation 
clear  ttcd  ;  plain,  but  It  is  sufficient'  if  the 
evidence  preponderatee  in  favor  of  the  view 
of  either  panty,  although  It  may  not  establish 
«ny  material  tact  or  circumstance,  aad  al- 
tiiough  tbe  qttestlons  Involved  may  not  be 
made  clear  and  plain.  In  the  case  of  Gage 
.T.  Biilroad  Go., '88  Tenn.  .724,  U  S..W.  73, 
it  .was  said,  orlttelslog  and  correotlng  tbe 
'Charge.of  the  court  below:  "It  is  sufficient 
in  «ivil  caaesJf,  after  weiring  the -evidence 
on  Jnoth  sides,,  a,  preponderance,  is  tbe  one 
way  or 'the  other.  The  burden  is ' on.  tbe 
plaintiff  to  make  out  his  case,  and  hcilp  only 
requhred  to  do  so  .by  a  preponderance,  but 
.itben  .he  has  'deae^-so  he  is  entitled  to  re- 
cover." In  lIicBe»  V.  Bowooan,  89  Ilean.  182, 
14  S.  -W.  481,  there  'was  a  CDBtest  over  a 
will,  the  detenae  bdng  that  the. will  was  a 
.£oigery.  trheconrt^below,  In  ^ealung  as  to 
tbis  deCanse,  said,  among  'other  tMngs:  '*It 
.should  appear  with.reaaooable  certainty  tbat 
'Sitch  Is  the  case."  This  court,  Inicowment- 
t iiBg rem .Ihat  espresaton,  said:  '  "(To  our  minds, 
;the  -nihole  itastmaotion  imeans,  and  was  in- 
.tended  to  -mean,  timt,  to  aatablisfa;  a  charge 
of  forgery.  It  was  incaiBtbrait  i  on  iMoBeeito 
sbew  the  fact. by  that  degree  of  prepender- 
«nce  )or  weight  of  tsstlmony  necessary  to 
pHtduce^ccmviotion  of  its.  existence  with  vea- 
.Bonntole. certainty.  Tbe  instruction  Is  mani- 
festly en-oaeous.  :  Reasonable  .certainty  im- 
il>ltes>the  absence  of  reasonable  doubt.  Tell- 
■lag  a  jorytbatthey  must  be  convinced  of  a 
fact  witb  leasonatole  -certainty  Is  almost.  If 
not  q«ite,>the  same -as  teUing  them  they  must 
l)e  connrlnced  of  it  beyond  a>reesonable  doubt. 
In  civil  cases,  prepondenmce  Is  all  tbat  >  is 
required." 

The  'third  and  fifth  assignments  are.  In 
substance,  the  same  as  the  second  above  set 
but;  tbat  is,  the^  question  the  quantum  of 
evidence  requbred  by  the  circuit  judge  to  es- 
tablish the  defense  tbat  the  insured  commit- 
ted suicide.  The  spedflc  charges  complained 
of  are  as  fallows:  ''(3)  Such  is  the  love  of 
life,  that  the  law  pcesunies  no  man  will  com- 
mit saicide  or  intentionally  kill  himself. 
Therefore  the  burden  bf  proof  is  on  the  de- 
fendant.to- establish  to  the  satiaCaetion  of  the 
jury,  -by  a  prepondecance  of  the  evidBDce, 
that  J.  K.  Steele  dld.lnteotionaily.taka.a.dM« 
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of  morphine  or  other  narcotic,  and  that  It 
produced  bis  death."  "(5)  If  the  facts  and 
circumstances  as  proven  in  this  case  estab- 
lish the  fact  to  the  satisfaction  of  the  Jury 
that  said  Steele  did  use  opiates  and  narcot- 
ics, but  the  same  were  not  used  with  the  In- 
tention and  purpose  of  producing  death,  then 
the  establishing  of  such  facts  would  meet 
the  requirement  of  the  law."  We  think  the 
criticism  of  these  portions  of  the  charge  is,  in 
the  main,  correct  The  meaning  of  the  word 
"establish,"  as  applied  to  the  quantum  of 
evidence.  Is  to  settle  certainly  or  fix  perma- 
nently what  was  before  uncertain,  doubtful, 
or  disputed.  11  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
353.  It  Is  a  term  much  more  appropriate  for 
criminal  than  civil  cases,  but  even  in  crim- 
Inal  cases  the  facts  do  not  have  to  be  estab- 
lished BO  as  to  settle  them  certainly  and 
leave  no  ground  for  dispute,  but  only  beyond 
a  reasonable  doubt  In  the  case  of  Eber- 
hardt  v.  Sanger,  61  Wis.  79,  8  N.  W.  Ill,  the 
Issue  was  to  be  proven,  If  at  all,  by  circum- 
stantial evidence.  The  court  said:  "The  use 
of  the  word  'establish'  in  the  charge  seems 
to  have  been  specially  unfortunate.  The 
word  ordinarily  means  to  settle  finally,  to  fix 
unalterably,  and  In  this  sense  the  instruction 
given  would  be  equivalent  to  saying  that  the 
facts  recited  were  not  conclusive  evidence  of 
fraud.  In  this  sense  it  was  peculiarly  Inap- 
plicable. It  was  unnecessary  for  the  plaln- 
tlfT  to  furnish  conclusive  evidence,  and  yet 
from  the  Instruction  the  Jury  might  well  In- 
fer that  It  was  essential  for  bim  to  do  so. 
The  question  Is  whether  these  Instructions, 
given  as  they  were,  without  qualification, 
did  not  tend  to  mislead  the  Jury.  We  are 
clearly  of  opinion,  while  the  collateral  facts 
and  circumstances  recited  in  each  might  not 
of  themselves  establish  fraud,  yet  it  is  quite 
evident  they  tended  more  or  less  to  prove 
fraud;  and  it  seems  to  us  that  the  Instruc- 
tions should  have  been  differently  worded, 
or  that  there  should  have  been  some  qualifi- 
cation either  as  to  each  of  said  instructions, 
or  generally  as  to  all."  See,  also,  11  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  357,  note.  It  is  not 
necessary  in  a  civil  action  that  any  fact 
should  be  "established"  (that  Is,  "settled  cer- 
tainly" or  "fixed  permanently"),  which  may 
have  been  uncertain,  doubtful,  or  disputed 
theretofore.  It  is  not  required  that  the  evi- 
dence shall  be  clear  and  plain  or  that  It  shall 
satisfy  any  reasonable  man. '  The  word  "sat- 
isfy" means  "to  free  from  doubt  suspense, 
or  uncertainty;  to  set  the  mind  at  rest" 
Now,  It  Is  necessary  that  the  Jury  should  be 
satisfied  that  there  Is  a  preponderance  one 
way  or  the  other,  but  this  does  not  mean 
that  it  must  be  satisfied  of  the  truth  of 
the  fact  itself.  Mr.  Greenleaf,  in  bis  work 
on  Evidence  (vol.  1,  ^  2),  says:  "By  'satis- 
factory evidence,'  which  is  sometimes  called 
'snfllcient  evidence,*  Is  intended  that  amount 
of  proof  which  will  ordinarily  satisfy  an  un- 
prejudiced mind  beyond  a  reasonable  doubt" 
The  law  does  not  require  that  any  theory  or 


contention  of  either  party  in  a  civil  suit  shall 
be  freed  from  doubt  suspense,  or  uncertain- 
ty; tliat  the  evidence  must  set  the  minds  of 
the  Jury  at  rest;  that  it  must  be  clear  and 
plain;  that  It  must  be  established.  In  the 
usual  acceptation  of  that  term;  but  merely 
that  the  contention  shall  be  supported  and 
made  out  by  a  preponderance  of  the  testimo- 
ny, although  the  Jury  may  nevertheless  have 
some  doubt  or  uncertainty,  and  their  minds 
may  not  be  at  rest,  and  the  fact  may  not  be 
certainly  fixed.  A  Jury  may  consider  that  a 
fact  Is  shown  by  a  preponderance  of  the  tes- 
timony when  It  falls  short  of  making  it  clear 
and  plain  or  removing  doubt  from  their 
minds;  but.  the  rule  Is,  if  the  evidence  Is  of 
sufiSclent  weight  to  preponderate  In  favor  of 
any  theory  or  contention,  that,  in  a  clvU  case. 
Is  sufficient  Now,  the  several  charges  in  the 
case  complained  of  clearly  lay  down  the  rule 
that  the  evidence  In  the  case  must  be  of  such 
a  character,  or  so  clear  and  plain,  as  to  sat- 
isfy any  reasonable  man,  and  remove  doubt 
from  the  minds  of  the  Jury.  The  true  state- 
ment of  the  rule  Is  that  If  the  evidence  pre- 
ponderate In  favor  of  any  contention  of  the 
plaintiff  or  defendant  that  contention  may 
by  the  Jury  be  considered  as  sufficiently  sus- 
tained to  rest  a  verdict  upon;  and  It  Is  not 
necessary  that  the  evidence  should  go  ao  far 
as  to  make  said  contention  clear  and  plain, 
or  establish  It  In  a  sense  to  make  it  free 
from  doubt  or  uncertainty,  or  set  the  minds 
of  the  Jury  at  rest  and  convince  them  abso- 
lutely of  the  truth  of  the  contention.  After 
all  the  evidence  that  can  be  produced  Is  in- 
troduced, the  Jury  may  still  be  unsatisfied,— 
not  convinced.  Their  minds  may  not  be  at 
rest.  They  may  not  be  freed  from  doubt 
uncertainty,  and  suspense.  But  still  the  jury 
may  recognise  that  there  Is  a  preponderance 
of  evidence,  and  on  that  they  may  base  their 
verdict. 

The  trial  Judge  modified  the  langoage  con- 
tained in  the  fourth  assignment  by  adding, 
after  giving  the  rule,  as  we  think,  too  strong- 
ly, as  follows:  "Whenevw  the  defendant 
has  produced  evidence  which  preponderates 
In  favor  of  the  view  that  said  Steele  did  take 
narcotics  or  opiates  with  the  Intention  of  pro- 
ducing death,  and  you  find  that  same  did 
produce  death,  then  It  has  met  the  require- 
ment of  the  law,  as  applied  to  the  cases  of 
persons  who  unintentionally  commit  suicide, 
and  in  such  case  your  verdict  will  be  for  the 
defendant."  This  latter  statement  Is  correct 
law,  but  It  is  only  used  in  connection  with 
the  Improper  language  In  the  fourth  assign- 
ment and  not  with  the  other  expression  com- 
plained of.  This  feature  of  the  charge  is 
very  important  under  the  facts  of  the  case. 
No  one  was  present  when  the  assured  died. 
There  Is  nothing  to  show  how  he  came  to 
his  death,  but  circumstances.  These  are  re- 
garded In  contrary  lights  by  several  wit- 
nesses. There  was  no  conclusive  evidence 
how  the  death  was  caused,— no  theory  that 
would  be  free  from  some  doubt  or  admit  of 
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most,  they  could  only  weigh  the  evidence, 
and  determine  where  the  preponderance  lay, 
and  give  a  verdict  accordingly.  We  are  of 
opinion,  therefore,  that  there  Is  error  In  the 
charge  of  the  court  as  assigned;  and  for  this 
the  Judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial 

There  Is  an  assignment  that  there  Is  no 
evidence  to  support  the  verdict,  and,  as  ap- 
plied to  the  facts  of  this  case,  it  means  that 
the  defense  of  suicide  is  made  out.  Now,  un- 
der the  rule  applied  in  this  court,  there  Is 
undoubtedly  some  evidence  tliat  death  was 
not  caused  by  suicide;  but  this  court  can- 
not weigh  the  evidence,  and  say  that  It  pre- 
ponderates In  favor  of  or  against  this  propo- 
sition. Nor,  under  the  charge  of  the  court 
below,  could  the  Jury  base  their  verdict  up- 
on a  mere  preponderance  of  the  evidence. 
The  Jury  may  have  believed  that  the  pre- 
ponderance was  in  favor  of  the  theory  of 
suicide;  but  unless  they  were  satisfied  of  It, 
and  found  it  plain  and  clear  and  established 
to  their  satisfaction,  they  could  not  find  for 
the  defense  set  up  under  the  charge  as  giv- 
en. It  Is  not  a  sufficient  answer  to  this  to 
say  that  the  rule  applies  to  both  sides  alike. 
In  a  certain  sense,  It  does  so  apply;  but,  in 
a  practical  sense,  it  bears  In  each  case  upon 
the  party  upon  whom  the  burden  of  proof 
rests,  and  In  this  case  It  rested  on  the  de- 
fendant to  prove  the  suicide.  Now,  this  it 
should  have  been  required  only  to  show  by  a 
preponderance  of  evidence.  It  is  true  that 
in  the  early  part  of  his  charge  the  trial  Judge 
said,  "Under  these  pleadings,  the  burden  of 
proof  Is  on  the  plaintiff  to  establish  to  the 
satisfaction  of  the  Jury  by  a  preponderance 
of  the  evidence  every  material  point  in  her 
case;"  but  while  this  Instruction  Is  approxi- 
mately correct,  though  not  literally  so,  In  Its 
use  of  the  word  "satisfaction,"  the  charges 
complained  of  do  not  follow  this  Instruction, 
or  concur  with  it,  but  are  a  departure  from 
It,  and  do  not  leave  the  Jury  to  understand 
that  It  Is  only  necessary  to  have  a  prepon- 
derance of  evidence  to  base  a  verdict  upon. 

It  Is  assigned  as  error  that  the  court  below 
erroneously  refused  to  grant  a  new  trial  on 
the  grounds  of  Incompetency  and  miscon- 
duct of  the  Jury.  It  appears  that  three  of 
the  Jurors  who  sat  upon  the  case,  to  wit, 
Munroe,  Felts,  and  Flanaghad?  had  served 
upon  a  Jury  In  Shelby  county  within  two 
years  before  they  were  called  upon  the  Jury 
In  this  case,  and  were  therefore  incompetent 
It  appears  that  the  Jury  was  placed  in  the 
box  and  tendered  to  the  parties  in  a  body. 
Counsel  for  the  order,  when  the  Jury  was 
thus  tendered,  asked  the  question  of  them, 
collectively,  if  any  one  of  them  bad  served 
as  a  Juror  on  a  regular  panel  In  any  court  In 
Shelby  coimty  within  the  last  two  years,  and 
enoli  shook  his  bead.  It  appears,  also,  that 
when  this  Jury  was  made  up  on  the  Mon- 


vldually  by  the  presiding  Judge,  and  each 
answered  that  he  had  not  served  on  any  reg- 
ular Jury  in  the  county  of  Shelby  within  the 
two  years  next  preceding.  The  other  Juror 
Felts  appears  not  to  have  been  present  and 
was  not  examined  on  that  occasion,  but  It 
Is  reasonably  certain  from  the  record  that  he 
was  examined  when  he  was  afterwards  chos- 
en, though  he  states  he  was  not  We  are  of 
the  opinion  that  these  Jnrors  were  not  the 
good  and  lawful  men  to  whom  the  parties 
were  entitled  as  Jurors,  under  article  1,  §  6, 
of  the  constitution.  Neely  v.  State,  4  Baxt. 
180.  They  were  not  competent  to  serve  as 
Jurors,  and  were  subject  to  challenge.  Shan- 
non's Code,  i  5821.  While  It  Is  not  a  good 
objection  generally,  after  verdict  that  a  Ju- 
ror who  sat  on  the  case  was  Incompetent, 
propter  defectum,  and  It  does  not  matter 
whether  the  fact  was  known  to  the  parties 
or  not,  yet  this  rule  proceeds  upon  the  idea 
that  the  Juror  might  have  been  examined  be- 
fore being  selected,  or  the  parties  might  have 
ascertained  the  fact,  and  excluded  such  Ju- 
ror by  challenge.  But  in  this  case  the  coun- 
sel for  the  company  exercised  reasonable 
precaution  to  ascertain  if  the  Jury,  or  any 
one  of  them,  was  incompetent  by  Inquiring 
of  the  Jurors  themselves,  and  had  the  as- 
surance of  competency,  from  the  presump- 
tion that  the  trial  Judge  examined  them  upon 
that  point,  when  they  were  placed  on  the 
regular  Jury,  and  the  actual  fact  of  a  sec- 
ond examination  by  himself.  The  Jurors  ex- 
plained that  they  were  mistaken  about  the 
time  when  they  served,  and  did  not  intend 
to  state  a  falsehood  or  mislead.  However 
this  may  have  been,  the  fact  of  incompeten- 
cy existed,  and  counsel  for  the  company  was 
misled  and  deceived  after  taking  proper  pre- 
cautions to  ascertain  the  fact,  and  by  the 
Jurors  themselves,'  while  either  actually  or 
virtually  under  oatb;  and  it  was  not  simply 
a  case  of  want  of  knowledge  of  Incompeten- 
cy, or  a  waiver  of  incompetency,  with  or 
without  knowledge  of  Its  existence.  In  which 
case  the  exception  being  propter  defectum, 
must  be  considered  as  waived,  but  It  Is  a  case 
where  the  exception  was  seasonably  made, 
or  would  have  been  made  but  for  the  in- 
correct or  false  statements  of  the  Jurors, 
which  misled  the  defendant's  counsel  and  in- 
fluenced his  action.  It  is  true,  counsel  might 
have  examined  the  Jury  books  of  the  court 
and  such  other  courts  In  Shelby  county  as 
had  Jurors,  but  this  would  have  been  an 
extraordinary  precaution,  which  would  have 
consumed  time  and  delayed  the  court,  and  he 
could  not  be  required  to  do  after  the  Ju- 
rors had  first  been  accepted  by  the  court,  and 
then  questioned  specially  by  the  counsel,  and 
he  had  been  misled  by  the  answers  of  the 
Jurors  themselves.  The  demeanor  of  some  of 
the  Jury  leads  to  the  belief  that  they,  or  some 
of  them, 'were  anxious  to  sit  upon  the  case; 
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and  tbtir  anbaeqiMiit  cbndact,  in  drinking 
after  tbe  verdict  with  the  brother  of  plain- 
tiff, wbo  tras  managing  the  case,  makes  It 
more  than  doubtfnl  whether  these  Jorors 
were  moh  fair  and  Impartial  persons  as  the 
parties  had  a  right  to  demand,  and  upon 
this  grontod,  also,  the  Judgment  of  the  cenrt 
below  must  be  reversed. 

It  Is  not  neceseaty  to  pass  upen  the  other 
assignments.  The  Judgment  of  the  court  be- 
low is  rerersed,  and  'the  caase  reeoamled, 
■tn4'  tt|K)e11ee  will  ply  costs  bf  aiipbkl. 


TAYDOR  M  ox.  t.  TENNBSSBSB  LUMBER 
OO. 

(Supreme  Codrt  of  Tennessee.    May  4,  1901.) 

MECHANIC'S    LIEN— eVBCONTRACTOKB— BN- 
fORCEMENT— ATTACHMENT. 

1.  Where  there  is  no  privity  of  contract  be- 
tween a  subcontractor  and  a  property  owner, 
and  the  latter  has  not  agreed  to  pay  the  sub- 
$oatractor,  it  is  error  to  ren^r  a  personal  judg- 
ment against  the  propeity  owner,  in  an  actlMt 
by  the  subcontractor  to  enforce  his  lien. 

■aOode  1858,  |{  1981.  li)86,  1887,  gave  a 
mechanic's  lien  to  contractors,  and  provided 
that  the  lien  should  be  enforced  by  attachment. 
Acts  1873,  c.  19,  amendatory  thereto,  provided 
that  'stlch  liens  could  be  enforced  by  attach- 
*n«nt,  or  by  judgment  and  execution  at  tow. 
Held,  that  the  amendmeot  does  not  nothoriee 
a  subcontractor,  standing  in  -no  privity  with 
the  owner,  to  enforce  his  Hen  by  judgment 
and  execution,  but  that  he  most  resort  to  an 
attachment. 

'Error  to  tfrcalt  court,  Shelby  county;  J.  8. 
(JallOway,  3t»dge. 

Action  by  the  Tennrttsee  Lumber  Com- 
pany flgAlnst  Taylor  and  wife  to  fenfortJe  a 
raeoharile's  lien.  Vram  a  Judgmefnt  in  fffvtjr 
of  plaliitlft,  defendants  bring  «*or.  Revers- 
<ed. 

S.  J.  Shepherd,  for  plaintiffs  In  arior.  O. 
R.  White,  fOr  defendant  in  error. 

BEARD,  J.  XUs  «ult  was  institvted  In  a 
Justice  of  the  peace  oourt  by  an  ordinary 
summons,  and  wltltout  attacbmeat,  toy  a  sub- 
contraotor  to  enforce  a  furnisher's  •lien  for 
material  used  by  the  principal  contractor  in 
the  construction  of  a  house  upon  the  lot  of  a 
married  woman.  There  was  a  Judgment  Jn 
the  court  -below  against  the  married  woman 
and  her  husband  for-  the  amount  claimed  by 
the  furnisher,  with  -an  order  for  the  issuance 
•of  a  venditioni  exponas  for  the  sale  of  4he 
lots  to  satisfy  the  alleged  Hen. 

It  is  clear  that  the  trial  Judge  was  in  error 
in  rendering  a  personal  Judgment  against  the 
defendants  below,  as  there  was  no  pretense 
-of  privity  between  them  and  the  plaintiff, 
l^hey  neither  bought  the  lumber  famished, 
nw  Is  it  claimed  that  they  assumed  the  debt 
of  the  principal  contractor  to  whom  it  was 
furnished.  In  fact,  the  record  shows  that 
they  had  s«ttted  In  full  with  him,  and  what- 
■erer  loss  may  occur  to  the  plalstifl  balow 
was  by  reason  of  bis  default. 


We  think  there  was  also  enior  In  tbe  Judg- 
ment as  to  the  property.  Chapter  37  of  tbe 
Acts  of  1825  first  created  the  mechanic's  lien, 
and  chapter  118  of  the  Acts  of  1846-16  per- 
fected "the  Urn  of  mechanics,"  and  cKtended 
its  benefit  to  "Jomneymen  and  others."  Up 
to  the  passage  of  Ithls  Intter  act,  there  was 
great  doubt  with  the  comrts  and  among  tlie 
lawyeis  of  the  state  as  to  the  "iwoper  foim 
and  mode  of  proceeding"  tor  the  enforcement 
of  this  Uen.  Barnes  v.  Thanqison.  2  Swan, 
813.  The  thUrd  <se«ti*n  of  tlaia  act  of  ■184&-46, 
however,  provided  as  follows:  "THat  tbe  Uen 
herein  given  may  be  enforced  by  attachment 
at  law  or  in  eqiUty."  Uader  this  vtatbte  all 
parties  claiming  the  benefit  of  tbis  Uen,  in 
oi«der  to  secure  It,  were  foreed  to  ane'eut  an 
attaohmetat  against  the  propwrly  soagbt  to  be 
subjected  to  it.  These  isereral  stabatea  were 
brought  into  the  Code  of  18G8,  and 'were  em- 
bodied in  sections  4881,  li)86,  and  1967  there- 
of. The  failUBe,  therefore,  to  hare  iasued 
an  attachment  in  the  present  case  ia  fatal  to 
this  proceeding,  unless  there  Je  -saxae  bfeber 
(Statutory  provision  which  pusaervea  it.  It  is 
claimed  tiiat  snch  provision  is  f otmd  in  ^cbap- 
ter  10  of  the  Ajcte  of  UB78,  "wfafoh  proiTidea  as 
MUows:  "That  section  1987  «f  tbe  Code 
*  *  *  be  so  amended  as  to  read  -as  fol- 
Wws,  to  wit:  Tbts  U«n  shaU  -be  anfbeeed  by 
attachment  either  in  taw  or  equity -or  by  Judg- 
mNit>and  «9cccution.  at  law,  to  be  levied  upon 
the  pir<H)erty  on  which  the  Uen  is."  While 
the'Oiiigtoat  seetton  afforded  a  ranedy  to  tbe 
coitttactor  «nd  subeantrBctor  aillie,  we  can- 
not believe  that  the  amendment  was  intend- 
ed by  :the' legislature  to  canw  the-oaae  of  a 
subGohtiactor  who  Btands  in  no  privity  with 
tlie  ciwner;  on  the  ooBtrary,  we  tbinkifts  only 
purpose  was  to  give  a  choice  of  rani«dles  to 
the  original  contractor.  Tl>e  :termB  aaed.  It 
seems  to  us,  fovUd-  any  other  danatrabtian. 
They  are  teofabtcnl  tferma,  and  have  a  fixed 
legal  meaning.  The  Word  'judgment,**  irtan 
used  !in  ab  actiiinin  peisobem,  implies  two 
partie8,-<dne, '  tbe  plaliitlff.  In  wteoae  f arvor, 
and  thenther,  ttie  defisnaant,  tagalast 'Whom, 
the  Judgment  may  be  pnmounced.  As  said 
in 'Kramer  v.  Rebman,  9  Iowa;  .ld.4,  "A.t  law 
the  Judgment  is  yea  or  -nay,'  «0r  'oae  party 
and  against  the  other."  But  there  can  .lie  no 
i  judgment  4n  this  sense:  In  anch  a  ease  -as  tbe 
present,  where  no  eontraetual  rdattons  exist 
between  the  parties.  A;gain,  the  :Statute  pro- 
vides for  an  "execution  at  law-  to  be  levied 
on  tbe  proifertyon  'which  the  ilen  <tR."  It 
would  be  an  anomalous  writ,  an  execntkm 
issuing  against  no  loneaa' defendant  It  is 
to-be  noted  that  the'statate  is  spaoificitlnit 
the  writ  issuing 'Is  to  be  an  'texecution  -at 
law," -not  a  venditioni  exponas.  The--: latter 
is  distinctive  in  Character,  and  -will  always 
be  awuded  where  the  lienor  is  .prabeeding  by 
attnohinent.  It  Is  a  "writ  comnMndlng  the 
Officer -to  sell  the  goods  and  sbattds  tte  real 
property  already  twdaght'  by)  ailevy-  ofiaotae 
prior  writ  -within  the  custody  of  the  law. 
11  Am.  &  Eng.  Enc-Law,  p.  609.    The  exeon- 
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tlon,  however,  provided  In  this  amendatory 
act  Is  one  "to  be  levied,"  and  rests  upon  no 
preceding  levy.  It  is.  In  other  words,  the 
writ  of  fieri  facias,  which  Is  equally  distinc- 
tive. To  hold  otherwise  wonld  be  to  Blnk 
well-established  dlfTerences,  producing  con- 
tusion in  practice,  where  no  practical  good  is 
to  be  acconiplished.  For  holding  that  the 
subcontractor's  lien  is  to  be  enforced  only 
by  attachment,  leaves  him  the  amplest  rem- 
edy. The  judgment  is  reversed,  and  the  suit 
Is  dismissed. 


MEMORAirDnM  DBOISIONS. 


HIGHSMITH  V.  STATE.  (S«tt«-eme  Court 
of  Arkansas.  June  1,  1001.)  Appeal  from  cir- 
cuit court,  White  county;  Hance  N.  Button, 
Judge.  One  Highsmith  was  convicted  of  gam- 
ingi  and  be  appeals.  Affirmed,  i.  P.  Roberta, 
for  appellant.  JeS  Davis,  Atty.  Qea.,  and 
Cbas.  Jacobson,  for  the  State. 

BUNN,  0.  J.  This  is  an  indictment  for  gum- 
ing,  to  which  defendant  pleaded  former  con- 
viction, to  which  plea  the  state  interposed  her 
demurrer,  and  the  same  was  sustained,  and, 
defendant  refusing  to  plead  further,  judgment 
of  conviction  w-as  rendered.  The  case  is  in  all 
essential  pai-ticuiars  similar  to  No.  716,  just 
•decided  (Crowder  v.  State,  63  S.  W.  66&),  and 
both  cases  were  heard  together  and  on  the 
same  briefs;  and  this  one  is  controlled  by  the 
decision  of  No.  T16  (Oowder  v.  State,  supra), 
.and  judgment  is  accordingly  affirmed. 


LANIGAN  V.  GORDON.  (Supreme  Court  of 
Aricaosag.  Jan.  19,  1901.)  Action  by  B.  Gor- 
don and  others  agaiust  Jane  Lanigan,  as  execu- 
trix of  the  estate  of  Thomas  Lanigan,  deceas- 
ed. From  a  judgment  in  favor  of  the  plaintiff, 
defendaut  appeals.    Reversed. 

PBK  CURIAM.  TIw  same  questloas  are 
raised  in  this  case  as  in  the  one  just  decided 
.^Lanigan  v.  North,  63  8l  W.  62),  and  the  judg- 
ment is  reversed,  and  a  aew  trial  ordered,  for 
the  same  reasons. 


BURTON  V.  OOMMONWBAt/TH.  (Court 
■of  Appeals  of  Kentucky.  June  18,  1901.)  Ap- 
peal from  circuit  court,  Morgan  county.  "Not 
to  be  offielally  reported."  James  Burton  was 
convicted  of  the  offense  of  voluntary  man- 
slnnghter,  and  he  appeals.  Affirmed.  Finly 
E.  Pogg,  for  appellant.  Morrison  Breckinridge 
and  Robt.  J.  Breckinridge,  for  the  Oommon- 
«realth. 

GUFFT,  J.  The  appellant  was  Indicted  in 
the  Morgan  circuit  court,  and  charged  with  the 
murder  of  McKee  Brown.  The  trial  resulted 
In  a  verdict  and  judgment  sentencing  him  to  the 
penitentiary  for  a  term  of  21  years,  and,. his 
motion  for  a  new  trial  having  been  overruled, 
he  prosecutes  this  appeal.  Ine  grounds  relied 
on  for  a  new  trial  are:  Because  the  court  erred 
to  the  prejudice  of  defendant's  substantial 
rights  hi  overruling  his  motion  for  a  continu- 
ance of  the  case;  because  the  court  erred  in 
compelling  defendaut  to  trial  despite  his  mo- 
tion for  a  continuance;  because  of  errors  of 
law  occurring  at  the  trial;  because  the  court 
mlsinstructed  the  jury;  because  the  verdict  is 
against  the  law  and  evidence;  and  because  by 
.reason  of  said  errors  he  has  not  obtained  A 


fair  trial.  It  appears  from  the'  testimony  in 
this  case  that  the  defendant  is  a  brother  of 
the  present  wife  of  one  Ben  Brown,  and  that 
Bea  Brown  seems  to  have  had  at  least  two 
sons,  to  wit,  Boyd  Brown  and  McKee  Brown, 
Who,  from  the  testimony  in  this  case,  we  infer, 
were  children  of  his  by  a  former  marriage.  It 
further  appears  that  on  the  evening  of  the 
difficulty  which  resulted  in  the  Idliing  of  Mc- 
Kee Brown,  Berry  Burton,  the  brother  of  de- 
fendant and  brotlwr-in-law  of  Ben  Brown, 
came  to  said  Brovm's  house;  and,  after  the  in- 
terchange of  a  few  words  m  regard  to  where 
he  had  been  plowing,  the  appellant  also  came 
into  the  house  of  said  Brown,  and  very  soon 
thereafter  said  to  Brown,  in  substance,  "Why 
have  yon  been  talldng  about  lize?"  and  there- 
upon Brown  said  that  he  did  not  know  that 
be  bad  been,  The  defendant  then,  turning  to- 
wards Boyd  Brown,  said,  "There  is  the  raper," 
and,  it  is  claimed,  picked  up  a  chair  and  start- 
ed towards  Boyd.  Ben  Brown  and  others  in- 
terposed and  put  the  appellaot  out  of  the  house. 
Ben  Brown,  saying  to  him  that  he  did  not  want 
to  have  any  difficulty  there,  and  requesting  him 
to  go  away,  pulled  the  door  nearly  to,  aud 
struck  him  with  a  stick.  Thereupon  appellant 
fired  a  shot,  which,  it  seems,  went  through  a 
shutter  and  struck  McKee  Brown,  from  which 
wound  he  died  the  next  day.  Some  of  the  proof 
shows  that  appellant  bad  drawn  bis  pistol  io 
the  house,  while  oth»  proof  tends  to  show  th^t 
he  did  not,  or  at  least  that  the  witnesses  did 
not  see  it.  The  testimony  of  the  appellant  him- 
self is  to  the  effect  that  Ben  Brown  had 
knocked  him  down  three  times  with  a  stick  of 
wood,  and  that  he  shot  in  order  to  protect  him- 
self from  death. or  great  bodily  harm.  It  fur- 
ther seems  that  Boyd  Brown  and  Berry  Bur- 
ton, al>ottt  the  same  time,  were  in  somewhat  of 
a  scuffle  or  difficulty  in  the  house.  It  is  also 
evident  that  the  families  had  theretofore  been 
friendly  and  Uved  within  perhaps  300  yards  of 
each  other.  The  affidavit  filed  for  a  continu- 
ance shows  that  appellant  could  have  proven 
by   three   witnesses   named   therein   that  Ben 

grown  had  said  that  his  son  Boyd  bad  seduced 
lie,  and  that,  if  appellant  ever  mentioned 
the  thing.  Or  -^aid  Anything  about  it  in  his 
presence,  he  would  kill  him.  The  affidavit  also 
attempts  to  show  that  dppillant  had  Used  due 
diligence  in  his  eiifott  to  have  said  witnesses 
summoned.  It  Is  very  questionable  whether 
the  affidavit  shows  Knch  diligence  as  the  law 
requires.  Moreover,  under  the  facts  proven  in 
this  case,  we  are  not  Inclined  to  the  opinion 
that  the  testimony  of  said  witnesses  would 
have  been  admissiMe.  Cottplaint  is  made  of 
the  court  below  for  allowing  testimony  to  be 
introduced  tending  to  conttadict  the  statements 
nf  appieliant  thiit  he  had  need  due'  diligence  to 
«btain  the  attendance  of  the  witneeses.  It  is 
wholly  immaterial  in  this  case  whether  such 
was  or  "was  not  error,  as  we  are  not  passing 
upon  the  Sufficiency  of  the  affidavit  on  account 
Of  any  proof  Introduced  by  the  commonwealth 
controverting  the  grounds  filed  in  support  of  the 
motion  to  contlnne.  It  is  not  seriously  con- 
tendM  In  the  brief  that  the  evidence  Is  not 
sufficient  to  sustain  the  verdiet,  and,  if  it  was 
so  contended,  we  should  not  hesitate  to  say 
that  the  evidence  is  amply  sufficient  to  author- 
ize the  verdict  found,  and  that  no  error  occur- 
red as  to  the  admission  or  rejection  of  testi- 
mony prejndloiHl  to  appellant's  substantial 
rights.  Appellant  also  complains  of  the  in- 
Mrnctions  given  by  the  court,  but  a  careful 
Investigation  of  the  same  has  convinced  us  that 
the  Instructions  were  quite  as  favorable  to  him 
as  he  was  entitled  to.  Perceiving  no  error  in 
this  record  prejudicial  to  the  substantial  rights 
of  the  appellant,  the  judgment  appealed  from  Is 
affirmed. 


HIOHTOWteR  V.  HIGHTOWBR.    (CJourt  of 
Appeals  of  Kentucky.     May  29,   1901.)     Ap- 


Digitized  by 


Google 


1132 


63  SOUTHWESTERN  REPORTER. 


(Ma 


peal  from  circntt  court,  Muhlenberg  county. 
Not  to  be  officially  reported."  ActioQ  by  J.  P. 
Hightower  against  M.  M.  Hightower  for  di- 
yorce.  Judgment  granting  divorce  and  making 
an  allowance  to  defendant  as  alimony,  and  de- 
fendant appeals  from  the  judgment  to  the  ex- 
tent that  it  refuses  her  a  larger  amount  as  ali- 
mony. Affirmed.  Perkins  &  Trimble,  fur  ap- 
pellant.   John  AUisoD,  for  appellee. 

PAYNTER,  C.  J.  The  appellant  and  appel- 
lee were  husband  and  wife,  and  as  a  result  of 
the  union  11  children  were  bom.  There  seems 
to  have  been  some  friction  in  their  domestic 
relations  some  years  previous  to  the  time  the 
appellant  abandoned  the  appellee,  which  took 
place  more  than  five  years  before  the  institu- 
tion of  this  suit.  In  fact,  there  is  some  testi- 
mony which  shows  that,  some  years  previous 
to  the  abandonment,  the  appellee  had  not  treat- 
ed the  appellant  as  a  husband  should  treat  a 
wife;  but  the  proof  fails  to  clearly  show  that 
during  the  years  Immediately  preceding  the 
abandonment  the  appellee  had  done  anything 
which  justified  the  appellant  in  abandoning 
him.  lliey  accumulated  a  home  and  some  per^ 
sonal  property.  This  property  does  not  afford 
■nfficient  income  to  support  two  families.  It 
would  have  taken  great  industry  and  economy 
for  them  to  have  supported  themselves  and 
their  fire  minor  children  on  the  place  which  had 
been  acquired  during  their  marriage.  It  is  ex- 
tremely unfortunate  that  the  appellant  felt 
called  upon  to  abandon  the  appellee,  and  thus 
separate  their  children,  causmg  mortification 
and  unhappinees.  If  we  desired  to  do  so,  we 
could  not  review  the  artion  of  the  court  in. 
granting  the  divorce.  While  the  court  has  al- 
lowed the  appellajit  a  small  sum  as  alimony, 
yet,  under  tne  facts  of  the  case,  we  are  not 
disposed  to  disturb  the  judgment,  especially  in 
view  of  the  fact  that  It  is  not  at  all  certain 
that  the  appellant  was  justified  In  her  abandon- 
ment of  the  appellee.  The  judgment  is  af- 
firmed. 


LOUISVILLE  &  N.  R.  00.  t.  DAVIDSON 
et  al.  (Court  of  Appeals  of  Kentucky.  May 
24,  1001.)  Appeal  from  circuit  court,  Muhlen- 
berg county.  "Not  to  be  officially  reported." 
Action  by  John  W.  Davidson  and  others  against 
the  Louisville  &  Nashville  Railroad  Company 
to  recover  damages  for  personal  injuries. 
Judgment  for  plaintiffs,  and  defendant  appeals. 
Affirmed.  Browder  &  Browder,  Walker  D. 
Hines,  Edward  W.  Hines,  H.  W.  Bruce,  and 
B.  D.  Warfidd,  for  appellant.  B.  F.  Proctor, 
W.  L.  Dulaney,  Proctor  &  Herdman,  Jno.  W. 
Ray,  and  C.  P.  Chenault,  for  appellees. 

GITFFY,  J.  The  plaintiff  in  this  case  was  in- 
jured at  the  same  time  and  under  the  same 
circumstances  as  was  Henry  Tow,  and  this 
suit  was  pending  at  the  same  time  in  the  same 
court,  and  by  agreement  between  the  parties 
it  was  agreed  that  the  same  iudgment  should 
be  entered  in  this  case  as  might  be  entered  as 
a  result  of  the  trial  of  the  case  of  Henry  Tow 
against  the  appellant,  which  case  was  to  be 
first  tried,  and  that  an  appeal  might  be  prose- 
cuted to  this  court  from  whatever  judgment 
was  rendered  in  this  case,  and  the  record  in 
the  case  of  Tow  ogiiinst  the  appellant  be  used 
upon  any  appeal  that  might  be  taken  in  this 
case.  Pursuant  to  the  agreement  as  aforesaid, 
after  the  trial  of  the  case  of  Tow  against  the 
appellant,  judgment  was  rendered  in  favor  of 
the  plaintiff  in  this  case  for  the  like  sum  of 
$.~i,0()0;  and,  an  appeal  having  been  prosecuted 
by  the  appellant  in  the  case  of  Tow  against 
it.  and  also  in  this  case,  and  the  judgment  in 
that  case  having  been  this  day  affirmed  (63 
S.  W.  127),  for  the  same  reasons  given  la  the 
opinion  in  that  case,  and  In  accordance  with 
the  agreement  of  the  parties  aforesaid,  this 
judgment  herein  is  also  affirmed,  without  fur- 
ther discussion. 


LYONS  et  al.  t.  GOSNELL.  (Court  of  Ap- 
peals of  Kentucky.  June  2*2,  1901.)  Appeal 
from  circuit  court^  Jefferson  county,  common 
pleas  division.  "Not  to  be  officially  reported." 
Action  by  George  W.  Goanell  against  W.  H. 
Sc  E.  B.  Lyons  to  enforce  a  lien  for  the  cost 
of  a  street  improvement.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed.  O.  H. 
Harrison,  for  appellant.  F.  W.  Morancy,  for 
appellee.     H.  L.  Stone,  for  city  of  Louisrille. 

DU  RELLE,  J.  The  facts  and  legal  proposi- 
tions relied  on  in  this  case  are  identical  with 
those  presented  by  the  record  in  the  case  of 
RIchardflon  v.  Mehler  (this  day  decided)  63  S. 
W.  957,  and  the  judgment  is  therefore  affirm- 
ed. 

GUFFY,  3.,  dissents. 


WEBSTER  T.  COMMONWEALTH.  (Court 
of  Appeals  of  Kentucky.  June  19,  1901.)  Ap- 
peal from  circuit  court,  Fayette  county.  "Not 
to  be  officially  reported."  J.  S.  Webster  was 
convicted  of  the  offense  of  attempting  to  rape 
an  infant  under  12  years  of  age,  and  he  ap- 
peals. Affirmed.  Nat  W.  Hobbs,  for  appelant. 
Robt.  J.  Breckinridge,  for  the  Commonwealth. 

GUFFY,  J.  The  appellant  was  indicted  by 
the  grand  jury  of  Fayette  for  the  offense  of 
attempting  to  rape  an  infant  under  12  years  of 
age.  A  trial  resulted  in  a  verdict  and  judg- 
ment sentencing  the  defendant  to  the  peniten- 
tiary for  a  term  of  20  years,  and,  his  motion 
for  a  new  trial  having  been  overruled,  he  prose- 
cutes this  appeal.  The  grounds  relied  on  for 
a  new  trial  are,  in  substance:  That  the  court 
erred  in  receiving  the  evidence  of  incompetent 
witnesses,  to  wit,  Julia  Henry  and  Margaret 
Henry;  that  the  court  erred  in  giving  instmc- 
tions  1,  2,  3,  and  4,  and  in  rejecting  instruc- 
tions 1,  2,  3,  and  5  tendered  by  the  defendant; 
that  the  court  erred  in  refusing  to  Instruct  the 
jury  that  the  essence  of  the  offense  charged 
was  the  intent  to  commit  rape  upon  the  prose- 
cutrix against  any  and  all  resistance  or  power 
offered;  that  the  instructions  given  were  er- 
roneous, voluminous,  and  misleading,  and  were 
calculated  to,  and  did,  mislead  the  jury;  that 
the  verdict  was  contrary  to  the  law  and  evi- 
dence. It  Is  further  contended  that  the  court 
erred  in  overruling  the  demurrer  to  the  indict- 
ment. It  seems  to  us  that  the  indictment  was 
sufficient,  that  it  was  a  clear  statement  of  the 
offense  charged,  and  that  the  demurrer  was 
therefore  properly  overruled.  We  are  further 
of  opinion  that  the  witnesses  Julia  and  Mar- 
garet Henry  were  competent  to  testify  in  the 
case;  and,  there  being  some  testimony  tending 
to  show  that  defendant  was  guilty  of  the  of- 
fense charged,  we  have  no  power  to  set  aside 
the  verdict  on  account  of  insufficient  evidence 
to  support  the  same.  It  Is.  however,  earnestly 
Insisted  for  appellant  that  the  court  erred  in  the 
instructions  given,  and  also  erred  in  refusing 
the  instructions  asked  by  appellant  A  care- 
ful consideration  of  the  instructions,  however, 
will  show  that  the  issue  was  fairly  presented: 
that  the  jury  were  instructed  that  they  must 
believe  beyond  a  reasonable  doubt  that  the  de- 
fendant attempted  to  commit  rape  upon  the 
said  Julia  Henry  by  force  and  against  her  will; 
otherwise,  they  should  acquit  him.  It  may  be 
that  the  in.«tructions  were  more  voluminous 
than  necessary,  but  we  are  not  Inclined  to  the 
opinion  that  the  defendant  was  prejudiced 
thereby.  After  a  patient  consideration  of  the 
evidence  introduced  in  this  case  ond  the  entire 
proceedings  during  the  triol,  we  foil  to  perceive 
any  error  committetl  to  the  prejudice  of  the  de- 
fendant's substantial  rights.  Therefore  the 
Judgment  must  be  affirmed. 


BRADLEY  t.  GERMAN-AMERICAN  INS. 
CO.    (Supreme  Ck)urt  of  Missouri,  Division  No. 
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1.  June  12,  1901.)  Appeal  from  circuit  court, 
Howard  conaty;  John  A.  Hocknday,  Judge. 
Suit  by  Joliii  J.  Bradley  against  tlie  German- 
American  Insurance  Company.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appealed 
to  the  Kansas  CSty  court  of  appeals,  which 
transferred  the  case  to  the  supreme  court. 
Certified  baclt.  Pylie,  Yates  &  Fyke,  for  ap- 
pellant. A.  H.  Waller  and  John  Cosgrive,  for 
respondent. 

ROBINSON.  J.  This  case  is  Identical  in  all 
its  essential  features  with  its  companion  case 
of  Bradley  v.  Insurance  Co.  (No.  8,533)  03  S. 
W.  844,  which  is  ordered  transferred  to  the 
Kansas  City  court  of  appeals;  and  for  the 
same  reason  given  in  that  case  this  case  is  also 
ordered  transferred  to  the  same  court.  Ail  con- 
cur. 


SIMPSON  et  «1.  T.  JENNINGS  et  al.  (Su- 
preme Court  of  Missouri,  Division  No.  2.  June 
11,  1901.)  Appeal  from  circuit  court,  Lincoln 
county;  E.  M.  Hughes,  Judge.  Action  by  Belle 
Simpson  and  others  against  George  A.  Jen- 
uini:s  and  others.  Judgment  for  plaintiffs,  and 
defendants  appeal.  Reversed.  Geo.  T.  Dunn 
and  Norton,  Avery  &  Young,  for  appellants. 
Martin  &  Woolfolk,  for  respondents. 

BURGESS,  J.  This  is  an  action  of  eject- 
ment for  the  possession  of  one'  undivided  one- 
sixth  interest  in  the  N.  E.  fractional  ^  of  sec- 
tion 28,  township  48,  range  1,  in  Lincoln  coun- 
ty. The  trial  resulted  in  a  judgment  in  favor 
of  plaintiffs  for  the  land  sued  for,  for  $60  dam- 
ages, and  fixing  the  monthly  rents  and  profits 
at  $1  per  month.  After  unsuccessful  motion 
for  a  new  trial,  defendants  appeal.  The  case 
is  a  companion  case  to  the  case  of  Simpson  v. 
Erisner,  155  Mo.  157,  55  S.  W.  1029.  Both 
parties  to  this  suit,  as  in  that,  claim  title  un- 
der John  H.  Simpson,  deceased,  and  the  issues 
were  precisely  the  same.  Therefore,  upon  the 
anthority  of  that  case,  we  reverse  the  judg- 
ment. 

SHERWOOD,  P.  J.,  and  GANTT,  J.,  concur. 


STATE  ex  rel.  HANCOCK  t.  SPENCER  ef 
al.  (Supreme  Court  of  Missouri.  June  18, 
1901.)  In  banc.  Proceeding  in  prohibition  by 
the  state,  on  relation  of  W.  Scott  Hancock, 
against  Selden  P.  Spencer,  as  judge  of  the 
circuit  court  of  the  city  of  St.  Louis,  and  oth- 
ers. Preliminary  rule  prohibiting  the  respond- 
ents from  carrying  out  an  order  of  the  circuit 
court  made  absolute.  John  H.  Overall  and 
Chas.  W.  Bates,  for  plaintiff.  W.  E.  Fisse, 
G.  A.  Flnkelnburg,  and  OiatoQ  Powell,  for  de- 
fendants. 

MARSHALts  3.  This  case  is  in  ail  particu- 
lars like  the  case  of  State  v.  Spencer.  03  S. 
W.  1118,  except  that  it  relates  to  a  contest  for 
the  office  of  assistant  circuit  attomejr.  For 
the  reasons  given  in  that  case,  the  preliminary 
rule  herein  is  made  absolute.  All  concur,  ex- 
cept ROBINSON,  J.,  who  dissents. 


STATE  ex  rel.  STRODE  v.  FISHER  et  al. 
(Supreme  Court  of  Missouri.  June  IS,  1901.) 
In  banc.  .John  H.  Overall  and  Chas.  W.  Bates, 
for  plaintiffs.  W.  E.  Fisse.  G.  A.  Finkelaburg, 
and  Clinton  Rowell,  for  defendant. 

MARSHALL.  J.  This  is  an  original  pro- 
ceeding in  prohibition  to  prohibit  the  carrying 
into  effect  of  an  order  of  Hon.  Daniel  D.  Fish- 
er, judge  of  the  circuit  court  of  St.  Louis,  made 
in  the  contested  election  case  from  St.  Louis 
(Alt.  conte.stant,  against  Garrard  Strode,  con- 
testee,  for  the  office  of  public  administrator  of 
said  city),  commanding  the  election  oommis- 
siont'rs  to  open,  count,  compare  with  the  vot- 
ing lists,  and  examine  the  ballots  cast  for  that 


office  at  the  general  election  in  1900,  and  to 
certify  the  result  of  such  count,  comparison, 
and  examination  to  the  said  circuit  court,  and 
to  permit  the  parties  and  their  attorneys  to 
examine  such  ballots  and  compare  them  with 
the  voting  lists,  and  to  require  the  election 
commissioners  to  certify  any  fact  either  party 
may  desire  which  is  disclosed  by  such  examina- 
tion and  comparison.  The  order  made  in  this 
case  is  similar  to  the  wder  considered  in  the 
case  of  State  v.  Spencer,  63  S.  W.  1112,  and 
what  is  there  said  applies  with  equal  force  to 
this  case.  For  the  reasons  there  given  the  pre- 
liminary rule  prohibiting  the  carrying  out  of 
the  order  of  the  circuit  court  is  made  absolute. 
All  concur,  except  ROBINSON.  J.,  who  dis- 
sents. 


BORRER  T.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  May  29,  1901.)  Appeal  from 
district  court,  Kerr  county;  I.  L.  Martin, 
Judge.  Lula  Borrer  was  committed  for  con- 
tempt, and  she  appeals.  Dismissed.  Robt.  A. 
John,  Asst.  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  This  is  an  appeal  from  a 
commitment  for  a  contempt,  the  contempt  con- 
sisting in  the  refusal  of  the  appellant  to  an- 
swer certain  questions  propounaed  to  her  as  a 
witness.  This  is  not  a  proceeding  from  which 
an  appeal  will  lie,  and  consequently  this  court 
has  no  jurisdiction  as  an  appellate  tribunal. 
Crow  V.  State.  24  Tex.  12;  Ex  parte  Kilgore, 
3  Tex.  App.  247;  (Tarter  v.  State,  4  Tex.  App. 
165.  However,  if  we  had  jurisdiction  by  ap- 
peal of  cases  of  contempt,  the  jurisdiction 
would  not  attach  in  this  case,  becaase  it  is  not 
made  to  appear  that  appellant  Is  in  custody 
pending  her  appeal.    The  appeal  is  dismissed. 


WILLIAMS  v.  STATa  (Court  of  Criminal 
Appeals  of  Texas.  June  5,  1901.)  Appeal 
from  district  court,  Tarrant  covnty;  Mike  E3. 
Smith,  Judge.  George  Williams  was  convicted 
of  an  assault  with  intent  to  rob,  and  he  ap- 
peals. Affirmed.  Cummings  &  Baskin,  for  ap- 
pellant Robt.  A.  John,  Asst.  Atty.  Gfen.,  for 
the  State. 

DAVIDSON,  P.  J.  Appellant  was  convicted 
of  an  assault  with  intent  to  rob,  and  his  pun- 
ishment assessed  at  seven  years'  confinement 
in  the  penitentiary.  This  is  a  companion  case 
to  Adams  v.  State,  62  S.  W.  1059,  2  Tex.  Ct. 
Rep.  484.  The  same  grounds  and  the  same 
reasons  are  urged  in  this  case  for  reversal. 
On  the  authority  of  that  case,  the  judgment 
herein  is  affirmed. 


CENTRAL  CITY  TRUST  00.  ▼.  WACO 
BLDG.  ASS'N.  jOonrt  of  OvU  Appeals  of 
Texas.  May  29,  1901.)  Appeal  from  district 
court,  McLennan  county;  John  Q.  Winter,  Spe- 
cial Judge.  Action  by  the  Waco  Building  As- 
sociation against  the  Central  City  Trust  Com- 
Sany.  From  a  judgment  in  favor  of  plaintiff, 
efendant  appeals.  Affirmed.  Jas.  I.  Moore 
and  Chas.  A.  Jennings,  for  appellant.  Jas.  S. 
Fitzhugh,  for  appellee. 

FISHER,  C.  J.  This  was  an  action  of  tres- 
pass to  try  title  by  appellee  against  appel- 
lant, with  judgment  in  favor  of  the  former. 
There  is  no  statement  of  facts  In  the  record, 
but  it  contains  the  findings  of  fact  and  con- 
clusions of  law  of  the  trial  court,  both  of 
which  we  adopt  and  approve.  It  is  needlcfs 
for  us  to  repeat  in  this  opinion  the  tiudings 
and  conclusions  of  the  court,  and  reference  is 
made  to  the  record.  The  approval  of  the  con- 
clusions of  law,  based  upon  the  findings  of 
fact,  disposes  of  all  the  questions  adversely  to 
appellant  raised  in  its  brief.  We  find  no  error 
In  the  record,  and  the  judgment  is  affirmed. 
Affirmed. 
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CORNELIUS  et  al.  v.  CITY  NAT.  BANK 
OF  SULPHUR  SPRINGS.  (Court  of  Civil  Ap- 
peals of  Texas.  M«y  22,  1901.)  Appeal  from 
Ho^kJQs  county  court;  U.  B.  Keaster,  Judi;e. 
Action  by  A.  R.  Cornelius  and  others  against 
tlie  City  National  Bank  of  Sulphur  Springs. 
From  a  judgment  iu  favor  of  defendant,  plain- 
tiffs appeal.  Affirmed.  Pierson  &  Pierson  and 
B.  W.  Foster,  for  appellant 

JAMES,  C.  J.  In  this  case  the  coDclusioris 
of  fact  filed  by  the  county  judge  were  sustuia- 
ed  by  evidence,  and  upon  the  facts  so  found 
the  judgment  is  correct.  The  motion  for  new 
trial  was  properly  orerruled.     Affinaed. 


HARVEir  et  al.  v.  SDTTON.i  (Court  of 
Civil  Appeals  of  Texas.  May  9,  1901.)  Ap- 
peal from  district  court,  Austin  county;  S.  R. 
Btake*  Special  Judge.  Action  by  Allie  L,  Uar- 
vey  aod  another  agaiast  Thomas  Sutton  for  the 
construction  of  a  will.  From  the  judgment  the 
plalntiCTs  appeal.  Affirmed.  For  opinion  on 
former  appeal  disposing  of  the  questions  pret- 
sented,  see  57  S.  \V.  STd.  A.  Chesley,  for  ap- 
pellants. James  R,  Shelburne,  John  P.  Bell, 
and  Searcy  &  Garrett,  for  appellee. 

GILL,  J.  This  is  the  second  appeal  of  this 
ci^se,  the  opinion  on  the  first  app^  b«ing  rer 
ported  ia  57  S.  W.  879.  The  nature  of  the 
case  and  the  controlling  facts  (which  are  un- 
disputed) are  identical  with  the  case  as  pie- 
seuted  on  the  former  appeal.  We  ther«/pr« 
copy  from  that  opiaaon  the  statement  of  the 
facts,  and  the  nature  of  the  suit,  and  adopt  it 
as  a  statement  of  the  facts  as  found  from  the 
record  now  presented.  Faonje  Sutton,  wife  of 
Thomas  Sutton,  died  testate  March  21,  1803, 
possessed  of  her  share  of  a  small  estate  owned 
in  community  with  her  husband,  who  survived 
her.  She  also  owned  in  her  sepacnXe  right  a 
claim  for  money,  which  was  collected  after 
her  death..  She  left  one  child,  AJlie  L.  Harvey, 
who  was  then  a  minor  and  unmarried.  This 
child  is  a  daughter  by  a  former  marriage. 
This  suit  was  brought  December  23,  1809,  by 
the  daughter,  joined  by  her  husband,  against 
Suttou,  ner  stepfather,  for  the  construction  of 
the  will  of  Fannie  Sutton  aad  the  partitioii  of 
the  property.  The  will  is  as  fallows :  "I,  Fan- 
nie Sntton,  wife  of  Tliomas  Sutton,  of  Austin 
coiUnty,  being  of  sound  mind,  but  ill  in  body, 
and  conscious  of  approaching  dissolution,  do 
make,  publish,  and  declare  this  as  and  for  my 
last  wftl  and  testament,  hereby  revoking  any 
and  all  wills  by  me  at  any  time  heretofore 
made:  (1)  The  principal  portion  of  the  estate 
of  which  I  am  possessed  is,  and  I  desire  that  it 
be  understood  tnat  all  of  it  is,  community  prop- 
erty of  myself  and  my  husband,  Thomas  Sut- 
ton, and  I  give,  devise,  and  bequeath  all  my 
estate,  real,  personal,  and  mixed,  to  my  said 
husband)  Thomas  Sntton,  and  to  my  daughter, 
AUie,  to  have  and  to  hold  jointly,  share  and 
share  alike:  and  having  (nil  confidence  in  the 
integrity  and  judgment  of  my  huaband,  the  said 
Thomas  Sntton,  and  believing  that  he  feels  a 
greater  affection  for  and  interest  in  my  said 
daughter,  Allie,  than  nay  other  persoa  except 
myself,  I  dosire  that  he  be  the  guardian  of  her 
estate,  and  that  he  have  the  full  management, 
care,  control,  and  custody  of  the  same  until  she 
arrives  at  the  aee  of  majority  or  marries,  with 
full  power  to  sell  any  of  said  property  without 
any  orders  or  proceedings  in  court,  and  to 
rxecute  any  and  all  deeds,  releases,  or  acquit- 
tals necessary  or  proper  in  the  maaagoment, 
control,  or  sale  of  said  cKtnto,  or  any  part 
thereof;  and  when  my  daughter,  Allie.  shall 
have  arrived  at  the  age  of  legal  majority  or 
married,  I  desire  that  be  turn  over  to  her  one- 
half  of  my  estate,  or  what  may  then  be  in  his 
possession   or  the   proceeds   thereof, — it   being 
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my  intention  that  he  shall  nian-as^  our  joint 
estate  to  the  best  advantage  of  himself  and 
our  daughter,  Allie,  during  her  minority,  and 
that  on  her  attaining  her  majority  she  shall 
come  into  posseesion.  of  her  moiety.  (2)  I 
nominate  and  constitute  my  husband.  Thomas 
Sutton,  executor  of  this  will  and  guardian  pt 
the  person  and  estate  of  our  dau^ter,  Allie. 
and  direct  that  he  shall  not  be  required  to  give 
bond  in  either  capacity,  and  that  no  proceeding 
be  had  in  court  la  reference  to  this  will,  fur- 
ther than  probating  this  will  and  filing  an  in- 
ventory. To  my  beloved  husband  and  darling 
child  I  leave  the  blessings  of  a  wife  and  moth- 
er, and  commend  them  to  the  Divine  Power 
that  will  sustain  them  in  all  their  trials."  It 
appeared  from  the  evidence  that  the  entire 
property  left  by  the  testatrix,  except  a  small 
«laim,  was  the  community  property  of  herself 
and  husband.  That  part  of  it  on  hand  when 
the  suit  was  brought  is  described  in  the  judg- 
ment ol  the  court  below.  Whan  the  testatrix 
died,  her  husband  owed  $700  of  community 
debts.  After  his  wife's  death  he  sold  a  lot  be- 
longing to  the  community  estate  for  ?1,000, 
out  of  which  he  paid  the  comi»ttiuty  debts. 
He  collected  the  claim  belonging  to  the  sepa- 
rate estate  of  his  wife,  aDiountingto  $2)01.  lO, 
after  deducting  attorney's  fe«e.  When  SuttoD 
married  the  testatrix,  she  had  in  her  own  right 
$1,800  in  money;  but  this  had  all  been  ex- 
pended at  the  time  of  her  death,  and  none  of 
it  had  entered  into  the  purchase  or  improve- 
ment of  any  of  the  propertjr  on  hand  acquired 
duriag  the  marriaBC.  On  this  appeal,  however, 
it  is  made  to  appear  that  the  $201.75  above 
mentioned,  and  the  5300  excess  out  of  the 
$1,(X)0  over  and  above  the  community  debt 
which  the  lot  was  sold  to  discharge,  was  not  on 
hand  at  the  date  of  AUie's  marriage;  but  ap- 
pellee did  not  show  in  what  way  or  for  what 
f)urpoe«  it  was  expended.  Neither  did  appel- 
ants  seek  to  bring  In  review  his  acts  as  guard- 
tan  under  the  will,  or  show  that  the  sums  had 
not  been  expended  for  her  benefit  during  the 
pendency  of  the  guardianship.  On  a  trial  be- 
fore the  court  without  a  jury,  the  trial  court 
construed  the  will  as  devising  equally  to  AHie- 
L.  Harvey  and  Thomas  Sntton  the  mother's 
community  interest  in  the  property,  as  also  her 
separate  property,  and  accordingly  decreed  a 
partition  of  such  property  as  was  on  hand  at 
the  date  of  her  maj-riags.  On  this  appeal  the^ 
same  questions  are  presented  as.  were  presented 
on  the  former  appeal.  They  were  fully  dis- 
posed of  in  the  opiDion  rendered  on  that  appeal, 
and  the  trial  court  has  rendered  judgment  ia 
strict  accord  with  the  views  expressed  in  that 
opinion.  The  jiid«mrnt  is  therefore  io  all 
things  affirmed.    Affirmed. 


HELI^ER  T.  WBISHUHN.  (Oourt  of  ClvU 
Appeals  of  Texas.  March  7,  1900.)  Appeal 
from  Fayette  county  court;  .Joseph  EhliuKcr, 
Judge.  Action  between  I>oui9  Heller  and  Helena 
Weishuhn.  From  the  judgment.  Heller  ap- 
peals. Affirmed.  Robson  &  Duncan,  for  ap- 
pellant.    Geo.  E.  Lenert,  for  appellee. 

KEY,  J.  In  this  case  the  trial  judge,  to 
whom  the  case  was  submitted  without  a  jury, 
filed  conclusioas  of  fact  and  law  which  we 
refer  to  and  adopt.  We  have  considered  all 
the  questions  presented  in  appellant's  brief,  and 
conclude  that  no  reversible  error  is  shown. 
Judgment  affirmed. 


INTERNATIONAL  &  G.  N.  R.  OO.  t.  FOB- 
TEIt  et  nx.  (Ourt  of  Civil  Appeals  of  Texas. 
June  26,  1901.)  Appeal  from  district  court, 
Milam  county;  W.  6.  Talliaferro,  Judge.  Ac- 
tion by  G.  W.  Foster  and  wife  against  the  In- 
ternational &  Great  Northern  Railroad  Com- 
pany.   From  a  judgmeat  in  favor  of  plaintil^ 
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defendant  appeals.  A£BrDied.  S.  R.  Fisher 
and  N.  A.  Stedman,  for  appellants.  Hender- 
son, Streetman  &  Freeman,  for  appellew. 

KEY,  J.  In  this  case  we  refer  to  and  adopt 
the  conclusioas  of  law  and  fact  aanounc(>d  in 
our  opinion  this  day  filed  in  the  companion  case 
of  Same  Appollant  t.  Foster,  63  S.  W.  952. 
Judgment  affirmed. 


JACKSON   V.   PARRISH   et   al.'    (Court  of 
Civil  Appeals  of  Texas.     May  24,  1899.)    Ap- 

Seal  from  district  court,  Travis  county:  F.  G. 
lorris.  Judge.  Action  between  J.  A.  Jackson 
and  Parrish  &  Potter.  From  the  judgment, 
Jackson  appeals.  Affirmed.  Jas.  R.  Master- 
son  and  Frank  Andrews,  for  appellant.  Gre- 
ens &  MeCall  and  T.  W.  Gregory,  for  appellees. 
FISHER,  0.  J.  The  history  of  the  case  is 
fully  stated  in  the  briefs  of  the  appellant  and 
appellees.  The  trial  court  fouud  conclusions 
of  law  and  fact,  which  we  adopt ;  and,  after  a 
full  consideration  of  all  the  questions  raised  in 
the  assignments,  we  find  no  error  in  the  record, 
and  the  judgment  is  affirmed.     Affirmed. 


LINDLEY  T.  WILUAMS  et  al.    (Court  of 
CItU  Appeals  of  Texas.     May  29,  1901.)    Ap- 

Seal  from  district  court.  Hunt  couoty;    S.  A. 
Hark,  Jndge;.    Action  by  John  Lindley  against 
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Isaac  Williams  and  others.  Prom  a  judgment 
in  faTor  of  defendants,  plaintiff  appeals.  Af- 
firmed. J.  G.  Matthews,  for  appellant.  Mulkey 
&  Hamilton,  for  appellees. 

JAMES,  C.  J.  The  sole  issue  before  us  is 
whether  or  not  there  was  testimony  warranting 
the  court  in  determining  that  the  north  bound- 
ary line  of  the  Needham  Boone  surrey  was  at 
a  place  which  would  exclude  the  junior  Daniel 
Draper  survey.-  We  have  read  the  testimony, 
and  there  is  no  doubt  that  there  was  ample  tes- 
timony to  sustain  the  judgment.  It  is  therefore 
affirmed. 


NORTH  et  al.  v.  FIRST  NAT.  BANK  OF 
CROCKETT.  (Court  of  Civil  Appeals  of  Tex- 
as. Feb.  21,  1900.)  Appeal  from  district  court, 
Houston  county;  W.  H.  Gill,  Judge.  Action 
between  William  F.  North  &  (3o.  and  the  First 
National  Bank  of  Crockett  Prom  the  judg- 
ment William  F.  North  &  Co.  appeal.  Affirm- 
ed. Nunn  &  Nunn  and  West  &  Cochran,  for 
appellants.    A.  A.  Aldrich,  for  appellee. 

KEY,  J.  We  hare  considered  all  the  ques- 
tions presented  in  appellants'  brief,  and  con- 
clude that  no  reversible  error  is  shown.  The 
trial  court  filed  cooclustons  of  fact  and  law, 
which  we  refer  to  and  adopt.  Judgment  af- 
firmed. 
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ABANDONMENT. 

Of  homestead,  see  "Homestead,"  S  4. 

ABATEMENT  AND  REVIVAL 

Judgment  as  bar  to  another  action,  aee  "Judg- 
ment," S  8. 
Reriral  of  jndgment  aee  "Jndgment,"  I  11. 

{   1.    Aaotlier  action  pendlns. 

The  dismissal  of  a  suit,  the  pendency  of 
which  has  been  pleaded  in  abatement  of  an- 
other suit,  held  •  suflScient  response  to  the  plea. 
— atizens'  Nat.  Bank  v.  Forman's  Assignee 
(Ky.)  464,  757. 

A  suit  to  partition  realty,  pending  at  the  time 
of  an  action  by  one  of  the  owners  thereof  to 
set  aside  a  sheriff's  deed  of  his  interest  as  a 
clond  on  his  title,  is  not  a  bar  to  such  action. 
—Reed  v.  Lowe  (Mo.)  687. 

i  S.    Deatii  «f  party  and  revlral  of  ac- 
tion. 

Sand.  &  H.  Dig.  {  5935,  prescribing  the  time 
witliin  which  an  action  must  be  revived  against 
a  defendant's  representatives,  held  to  include  a 
defendant's  heirs;  and  hence  an  actioa  as 
against  them  must  be  reTived  within  the  pre- 
scribed time.— State  Fair  Ass'n  ▼.  Townsend 
(.^Irk.)  65. 

Where  a  motion  to  rerive  an  action  against  a 
defendant's  personal  representatives  was  not 
taken  within  the  time  prescribed  by  Sand.  & 
H.  Dig.  SjS  5934,  5935,  an  appeal  from  a  judg- 
ment agamst  plaintiS  for  costs  must  be  dis- 
missed.—State  Fair  Ass'n  v.  Townsend  (Ark.) 
65. 

The  fact  that  a  motion  to  revire  an  action 
against  a  defendant's  heirs  and  administrator 
was  continued  by  consent  held  not  sufficient  to 
show  that  the  administrator  consented  to  a  re- 
vival.—State  Fair  Ass'n  v.  Townsend  (Ark.)  65. 

ABDUCTION. 

See  "Seduction,"  t  1. 

{  1.     OlteBBCS,  and  reaponaiblllty  tkerc- 
for. 

That  defendant  did  not  know  prosecutrix  was 
not  over  14  held  no  defense  to  prosecution  for 
abduction  for  prostitution. — Tores  v.  State  (Tex. 
Cr.  App.)  880. 

(  8.    Proseontlon  and  pnnlalimcnt. 

In  prosecution  for  abduction  for  purpose  of 
prostitution,  it  was  not  error  for  the  court  to 
fail  to  separately  define  abduction  for  purpose 
of  marriage.— Tores  v.  State  (Tex.  O.  App.) 
880 

ABSTRACTS. 

Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  {  8. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  tmproTC- 
ments,  see  "Mnuicipal  Orporations,"  |  6. 

OompensatioD  for  taking  of  or  injuiy  to  lands 
or  enfiements  for  puuilic  oae,  see  "Efaninent 
Doninin."  j!f  1,  3k 


ACCEPTANCE 

Of  bill  of  exchange,  see  "Bills  and  Notes,"  |  1. 

ACCIDENT. 

Cause  of  death,  see  "Death,"  {  1. 

ACCOMMODATION  PAPER. 

See  "Bills  and  Notes." 

ACCORD  AND  SATISFACTION. 

The  acceptance  by  a  creditor  of  a  part  of 
his  debt  in  satisfaction  of  the  whole  held  not 
to  preclude  him  from  recovering  the  residue, 
though  he  accepted  as  part  payment  the  uoti- 
of  a  third  person.— Mannakee  v.  Mc(j9oske} 
(Ky.)  482. 


ACCOUNT. 


Accounting    between    partners,    see 

ship,"  $2. 
by  executor  or  administrator,  see 

ntors  and  Administrators,"  i  5. 


"Partner- 

Exec- 


63  8.W.— 72 


ai87) 


ACCOUNT,  ACTION  ON. 

Declaration  in  an  action  on  a  book  account 
held  not  demurrable  because  of  failure  to  show 
that  tlte  account  began  with  the  commence- 
ment of  the  dealings  between  the  parties. — 
Keating  Implement  &  Machine  do.  t.  Srie  <3ty 
Iron  Works  (Tex.  Ov.  App.)  546. 

Evidence  in  an  action  on  a  book  account 
held  conflicting,  so  that  the  direction  of  a  ver- 
dict was  erroneous. — Keating  Implemeut  & 
Machine  Co.  v.  Erie  City  Iron  Works  tTex. 
Civ.  App.)  646. 

Defendant  in  an  action  on  a  book  account 
held  entitled  to  an  instruction  that  plaintiff 
must  establish  his  case  by  a  preponderance  of 
the  evidence.— Keating  Implement  &  Machine 
0>.  T.  Erie  City  Iron  Works  (Tex.  Dr.  App.) 
546 

ACCRETION. 

Conveyance,  see  "Waters  and  Water  Courses," 
8  1. 

ACCRUAL. 

Of  right  of  action,  sec  "limitation  of  Actions," 
i  2. 

ACKNOWLEDGMENT. 

i  1.    Taklnc  and  eertlfleate. 

Failure  of  a  clerk  takiag  the  acknowledgment 
of  a  married  woman  to  a  mortgage  to  explain 
to  her  the  nature  of  the  instrument  did  not  in- 
validate the  mortgage,  where  she  herself  read 
and  understood  the  instrument.— McO>rmIck  t. 
Yeiaer  (Ky.)  38. 

ACTION. 

See  "Appearance." 

Aliateraent.  see  "Abatement  and  Revival." 

Accrual,  see  "Limitation  of  Actions,"  (  2, 
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Bar  by  former  adjudication,   see  ".Tiidgment," 

i  8. 

By  heirs  of  Icgntee  to  have  property  decreed  as 
bavin);  been  held  in  trust,  see  "Descent  and 
Distrlbntion,"  §  3. 

Oonoealmpnt  of  cause  of  action,  see  "Limita- 
tion of  Actions,"  §  2. 

Counterclnim,  see  "Set-Off  and  Connterclaim." 

Criminal  prosecutions,  see  "Criminal  Law." 

Election  of  remedy,  see  "Election  of  Reme- 
dies." 

JnriKdiction  of  courts,  see  "Courts." 

I.aolios,  see  "Equity."  §  2. 

Limitation  by  statutes,  see  "Limitation  of  Ac- 
tions." 

Malicious  actions,  see  "Malicions  Prosecution." 

Pendency  of  action,  see  "Abatement  and  Ile- 
Tlral,"  I  1;    "IJs  Pendens," 


Set-off.  see  "Sot-Off  and  Counterclaim." 
Stiits  in  equity,  see  "Equity." 
—  in   justices'   courts,   see   ".Tnsticee  of   the 
Peace,''  {  8. 

AetUma  I>€tween  parties  in  particular  relatioru. 
See  "Master  and  Serraut,"  i  6;   "Partnership," 

««  1.  2. 
tvtenants,  see  "Partition,"  {  2. 

Action*  by  or  {tgainst  particular  clasae*  of 
parties. 

Sep  "Building  and  Ix>an  Associations,"  §  3; 
"Carriers,"  f|  2-1;  "Counties,"  §  5;  "In- 
fants," §  3;  "Master  and  Servant"  S  7; 
"Municipal  Corporations,"  S  12;   "Receivers," 

i  2. 

Corporate  officers,  see  "Ctorporations,"  {  4. 
Parent  against  employer  for  injuries  to  minor 

child,  see  "Parent  and  Child." 
Stockholders,  see  "Corporations,"  |  8. 
'I'azpayers,  see  "Counties,"  S  4. 
Trustees,  see  "Tmsts,"  |  4. 

Particvlar  caiu»e»  or  groumds  of  actUm. 

See  "Bills  and  Notes,"  {  3;  "Bonds,"  i  2; 
"Death,"  8  1;  "Forcible  Entry  and  Detain- 
er," i  1;  "Insurance,"  II  10:  ".ludgment."  $ 
12;  "Ijbel  and  Slander,"  {  2;  ''Slaliciims 
Prosecution,"  g  3;  "Negligence,"  |  8;  "Taxa- 
tion," §  4;  "Torts";  "Trover  and  Conver- 
sion," I  1;   "Work  and  Labor." 

Breach  of  contract,  see  "Sales,"  |  4. 

of  contract  with  city,  see  "Municipal  Cor- 
porations," 8  B. 

of   promise  of  marriage,   see   "Breach  of 

Marriage  Promise." 

of  warranty,  see  "Sales,"  |  4. 

On  bond  to  discharge  agister's  lien,  see  "Ani- 
mals." 

On  forfeited  bail  bond,  see  "Bail,"  i  1. 

Personal  injuries,  see  "Carriers,"  8  4;  "Master 
and  Servant,"  {  6;    "Railroads,"'  88  5-11. 

Price  of  goods,  see  "Sales,"  8  3. 

Recovery  of  price  paid  for  goods,  see  "Sales," 
8  4. 

Services,  see  "Work  and  Labcir." 

Taking  of  or  injury  to  property  In  exercise  of 
power  of  eminent  domain,  s»>e  "Eminent  Do- 
main," I  3. 

Particular  forms  of  action. 

See  "Account,  Action  on";  "Ejectment";  "Re- 
plevin"; "Trespass  to  Try  Title";  "Trover 
and  Conversion." 

Particular  form*  (^f  special  reliff. 

See  "Divorce";  "Injunction";  "Partition,"  8  2; 
"Specific  Performance." 

Cancellation  of  written  instrument,  see  "Oan- 
ccllation  of  Instruments." 

Enforcement  or  foreclosure  of  Hen,  see  "Me- 
chanics'  Liens,"   8  2. 

Establishment  and  enforcement  of  right  ot 
homestead,  see  "Homestead,"  {  B, 


and   enforcement   of   trust,    see    "Tmsts," 

14. 

of  boundaries,  see  "Boundaries,"  8  2. 

of  wiU,  see  "Wills,"  8  3. 

Foreclosure  of  mortgage,  see  "Mortgages,"  t  0- 

Reformation  of  written  instroment,  see  "Bef- 
ormation  of  Instruments." 

Separate  maintenance  of  wife,  see  "Husband 
and  Wife,"  8  8. 

Setting  aside  fraudulent  conveyance,  see  "Fraad- 
ulent  Conveyances,"  8  3. 

wiU,  see  "Wills,"  8  3. 

To  cancel  deed  for  fraud,  duress,  mistake,  or  on- 
due  influence,  see  "Deeds,"  8  1. 

To  rescind  contract  of  sale,  see  "Vendor  and 
Purchaser,"  8  1. 

Trial  of  tax  title,  see  "Taxation,"  8  6. 

Particular  proceedtngs  in  action*. 

See  "Continuance";  "Costs";  "Damages": 
"Depositions";  "EJvidence";  "Execution": 
"Judgment";  ".Tudicial  Sales";  "Limitation 
of  Actions";  "Parties";  "Pleading";  "Pro- 
cess"; "Reference";  "Removal  of  Causes": 
"Trial";    "Venue." 

Default,  see  "Judgment"  8  8. 

Notice  of  action,  see  "Process,"  8  1- 

Revival,  see  "Abatement  and  Revival,"  f  2. 

of  judgment,  see  "Judgment,"  8  11. 

Partieular  remedies  in  or  incident  to  actions;. 
See  "Attachment";    "Garnishment";    "Injunc- 
tion";  "Receivers." 

I   1.    Comateikoemeiit,    proaeentlon,    aad 
termia«tlon. 

Shannon's  Code,  8  4990,  does  not  bar  the 
prosecution  of  an  action  in  ejectment  where 
the  plaintiff  conveyed  her  interest  in  the  prop- 
erty by  deed  after  the  commencement  of  the 
action,  bnt  before  trial. — Hale  ▼.  Morgan 
(Tenn.  Ch.  App.)  506. 

ADJOINING  LANDOWNERS. 

See  "Boundaries." 

ADJUDICATION. 

Of  courts  in  general,  see  "Courts,"  I  1. 
Operation  and  effect  of  former  adjudication,  see 
''Judgment"  88  8,  9. 

ADMINISTRATION. 

Of  charity,  see  "Charities,"  11. 
Of  estate  of  decedent  see  "Executora  and  Ad- 
ministrators." 

of  ward,  see  "Cuardian  and  Ward,"  8  I. 

Of  property  by  receiver,  see  "Receivers,    |  L 
Of  trust  property,  see  "Trusts,"  8  3. 

ADMISSIONS. 

As  evidence,  see  "Evidence,"  8  4. 

in    criminal    prosecutions,    see    "Criminal 

Law,"  S  9. 

ADULTERY. 

An  informatioo  for  adultery  which  charged 
that  a  man  and  woman  unlawfully  cohabited, 
said  woman  "beiniy  lawfully  married  to  an- 
other person,"  sufliciently  alleged  that  the 
woman  was  married  to  some  one  other  than 
her  co-defendant. — Lenert  v.  State  (Tex.  Ct. 
App.)  5(!3. 

An  information  for  adultery  need  not  allege 
the  name  of  the  party  to  whom  the  defendant 
is  married.— Lenert  T.  State  (Tex.  Cr.  App.) 
5(53. 

Evidence  that  the  rules  of  defendant's  (Aurch 
required  him  to  keep  a  housekeeper  Md  im- 
I  material  in  a  prosecution  for  adttlter7.*-Lenert 
It.  State  (Tex.  Cr.  App.)  503. 
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ADVANCEMENTS. 


See  "WHls,"  }  B. 

ADVERSE  POSSESSION. 

See  "lamitation  of  Actions." 

{   1.    Mature  and  reqnlsltea. 

In  an  action  to  recover  property,  held,  that 
the  occupant  had  not  acquired  title  by  adverse 
possession  for  more  than  three  years  under  col- 
or of  title,  as  provided  by  Saylea'  Civ.  St.  art. 
:i»40.— Blaclc  v.  Gamer  (Tex.  Qv.  App.)  918. 

A  tax  deed  hM  a  sufficient  meinuraudum  of 
title  to  furnish  boundaries  in  support  of  n 
claim  of  adverse  possession. — Koba  ▼.  New 
York  &  T.  Land  Co.  (Tex.  Ov.  App.)  1087. 

{  2.    Operation  and  effect. 

When  the  fence  of  an  adjoining  owner  ex- 
tended into  and  inclosed  35  acres  of  a  tract  of 
207  acres,  occupation  of  such  35  acres  for  10 
years  does  not  constitute  adverse  possession  of, 
and  give  title  to,  the  207-acre  tract— Hall  r. 
Oountz  (Tex.  Civ.  App.)  941. 

I  3.    Pleadlnc,   erldenoe,   trial,  and   re- 
Tiew. 

Failure  to  instruct,  in  an  action  to  quiet  title, 
that  defendant's  adverse  possession  of  a  part 
of  the  land  would  extend  to  the  entire  tract 
by  construction,  held  not  error,  when  a  subse- 
quent paragraph  correctly  stated  the  rule. — 
Kobs  T.  New  York  &  T.  Land  C!o.  (Tex.  Civ. 
App.)  1087. 

ADVERTISEMENT. 

Publication  of  process,  see  "Process,"  {  1. 

AGISTERS'  LIENS. 

See  "Animals." 

AGREEMENT. 

See  "Ontracts." 

AIDER  BY  VERDICT. 

In  civil  actions,  see  "Pleading,"  |  6. 

ALIBI. 

Instructions  as  to  burden  of  proof,  see  "Crim- 
iniil  Law,"  f  21. 

ALTERATION  OF  INSTRUMENTS. 

See  ''Refonnation  of  Instruments." 

AMENDMENT. 

Of  constitution,  see  "Constitutional  Law,"  |  1. 
Of  sUtntc.  see  "Statutes,"  {  2. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictionnl  amount,  see  "Appeal  and  Error," 
i  1;    "Courts,"  i  3. 

ANIMALS. 

Carriage  of  live  stock,  see  "Carriers,"  |  3. 
Increase  of  animals  as  constituting  community 

proiicrty,  sec  "IIu«hand  and  Wife,"  8  2. 
Injuries  from  operation  of  railroads,  see  "Rail- 

ronds."  S  10. 
Validity  of  ordinance  taxing  dogs,  see  "Munici 

pal  (>>rporationB,"  (  8. 


Defendants  having  placed  several  horses  in 
plaintiffs'  livery  stable  uuder  a  contract  for 
their  keep,  plaintifts  have  a  lieu  on  a  part  of 
the  horses  which  still  remain  in  their  posses- 
sion for  the  keep  of  others  removed  therefrom. 
—Griffith  V.  Speaks  (Ky.)  405. 

In  a  motion  for  judgment  on  a  bond  executed 
to  discharge  an  agister's  lien,  the  defendants 
rouy  controvert  the  validity  of  all  or  any  part 
of  the  claim,  or  make  defense  by  way  of  set- 
off or  counterclaim. — Griffith  t.  Speaks  (Ky.) 
465. 

One  who  purchases  land  while  he  knows  it  is 
in  the  possession  of  another,  who  has  purchased 
and  fenced  it,  is  not  justified  i*  turning  bis 
cattle  into  such  indosnre;  and  a  fine  imposed 
for  violating  Pen.  Code,  art  704,  shonld  be  sus- 
tained.—Barber  V.  State  (Tex.  Or.  App.)  323. 

Under  Pen.  Code,  art  794,  one  who  without 
consent  turns  his  cattle  into  an  -  inclosure  of 
another,  who  has  purchased  and  by  bis  agent  is 
in  possession  of  the  land,  is  properly  fined, 
though  defendant  claims  to  own  the  land  under 
a  subsequent  purchase. — ^Barber  v.  State  (Tex. 
Gr.  App.)  323. 

An  order  of  the  commissioners'  court,  author- 
izing a  county  election  to  adopt  a  local  live- 
stock law,  held  not  invalid  for  failure  to  limit 
the  right  of  freeholders  alone  to  vote  in  the 
county.— Roberson  v.  State  (Tex.  Or.  App.)  8S4. 

Where  a  law  authorizing  a  county  election  to 
adopt  a  local  live-stock  law  does  not  forbid 
freeholder  citizens  of  incorporated  cities  from 
voting,  they  are  not  disqualified.— Roberson  v. 
State  (Tex.  O.  App.)  884. 

Under  Const  art  16,  f  23,  the  legislature 
may  pass  a  law  authorizing  freeholders  of  a 
county  to  vote  on  a  law  regulatiug  live  stock 
in  an  agricultural,  as  well  as  stock-raisine. 
county.— Roberson  v.  State  (Tex.  Cr.  App.)  884. 

A  violation  of  a  local  regulation  of  live  stock, 
adopted  in  1809,  may  be  punished  tUlrefor  un- 
der Acts  1807,  p.  112.— Roberson  v.  State  (lex. 
Cr.  App.)  884. 

The  fact  that  a  local  law  prohibiting  the 
running  at  large  of  live  stock  contains  a  civil 
remedy  does  not  preclude  a  criminal  prosecu- 
tion for  a  violation.— Roberson  v.  State  (Tex. 
Cr.  An.)  884. 

ANNULMENT. 

Of  will,  see  "Wills,"  i  3. 

ANSWER. 

In  pleading,  see  "Pleading,"  |  2. 

APPEAL  AND  ERROR. 

See  "Exceptions,  BiU  of." 

Appellate  jurisdiction  of  particular  courts,  see 
"Courts,''  i  3. 

Costa,  see  "Costs,"  {  2. 

Effect  of  failure  to  revive  action  within  prescrib- 
ed time  on  right  to  appeal  from  judgment  see 
■'Abatement  and  Revival,"  i  2. 

Iioview  of  actions  for  causing  death,  sec 
"Death,"  |  1. 

of    criminal    prosecutions,    see    "Criminal 

Law,"  {{  27-29;    "Homicide."  {  7;    "Rape," 

J  1. 

of  probate  proceedings,  see  "Wills,"  |  8. 

of  proceedings  of  justices  of  the  peace,  see 

"Justices  of  the  Peace,"  {  4. 

}   1.     Decisions  reviewable. 

As  no  appeal  lies  from  a  judgment  for  less 
than  $'200,  an  appeal  must  be  dismissed  to  the 
extent  that  it  involves  the  correctness  of  an  al- 
lowance to  an  attorney  of  only  $100. — Wiggins 
T.  Commonwealth  (Kjr.)  31. 
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An  appeal  lie*  from  a  Jodgmeat  dismiMing 
an  action  to  enforce  a  lien  on  land,  regardlesa 
of  the  amount  in  controTersy,  but  not  as 
against  a  defendant  who  does  not  own  the 
land  and  against  whom  only  a  personal  Judg- 
ment for  less  than  $200  is  soaght— Smith's 
Adm'rs  v.  Oatlin  (Ky.)  473. 

As  the  lien  of  a  contractor  for  the  cost  of  a 
street  improvement  is  enforceable  in  a  sin- 
gle salt  against  all  the  landowners,  and  the 
court  of  appeals  has  jurisdiction  of  an  appeal 
from  the  judgment  enforcing  that  lien,  it  will 
retain  jurisdiction  of  the  appeal  for  the  purpose 
of  giving  the  appellants  relief  against  the  city, 
so  as  to  do  justice  between  the  parties,  though 
the  claim  of  each  appellant  against  the  city 
may  be  less  than  $200.— Barfield  v.  Gleason 
(Ky.)  064;   Kimberger  v.  Bitzer,  Id. 

A  judgment  entered  on  the  dissolntion  of  a 
temporary  injunction  held  not  a  final  judgment 
and  appealable. — ^Uose  v.  Township  Board  of 
Combs  Tp.  (Mo.)  098. 

The  decision  of  the  court  of  civil  appeals  in 
a  boundary  case  is  final,  and  a  writ  of  error 
from  the  supreme  court  to  review  such  deci- 
sion will  be  dismissed.— Wright  ▼.  Bell  (Tex. 
Sup.)  623. 

I  2.     PreseatatioB    and     reserratton    In 
lower  oovrt  of  K^oiuida  of  reTleir. 

Where  only  a  general  objection  was  urged 
against  the  admissibility  of  evidence,  its  com- 
l>t>tcncy  is  the  only  question  that  will  be  con- 
sidered on  appeal.  —  McCTarthy  t.  McArthur 
(Ark.)  66. 

Under  .Tacksnn  Circuit  Court  Rule  17,  error 
in  admitting  evidence  taken  before  a  commis- 
sioner who  has  not  taken  the  oath  of  office  can- 
not be  first  raised  on  appeal.— Burton  v.  Look 
(Mo.)  112. 

Where  the  objection  of  want  of  necessary 
parties  wap  not  taken  in  the  trial  court,  it  will 
not  be  considered  on  appeal.— Munroe  v.  Craw- 
ford (Mo.)  373. 

An  error  as  to  the  admission  of  certain  evi- 
dence cannot  be  first  nrged  in  the  supreme 
court.— Rivers  v.  Blom  (Mo.)  81£. 

An  appeal  from  an  order  refusing  to  vacate 
the  appointment  of  a  receiver  in  a  snit  to  fore- 
close a  mortgage  held  to  present  no  question  for 
review.— Tuttle  v.  Blow  (Mo.)   839. 

Assignments  of  error  on  the  admission  of  the 
record  of  another  case  will  be  overruled  where 
no  exception  was  made  to  the  record  in  the 
trial  court.— Renshaw  v.  First  Nat.  Bank 
(Tenn.  Cti.  App.)  194. 

Under  Shannon's  Code,  {  6195,  defendants, 
who  answered  without  filing  a  plea  in  abate- 
ment to  the  local  jurisdiction,  cannot  raise  the 
question  on  appeal.— Webster  v.  Whitworth 
(Tenn.  Ch.  App.)  290. 

An  objection  that  the  complainant  in  an 
ejectment  snit  had  lost  her  right  in  the  ac- 
tion by  conveying  her  interest  in  the  property 
after  the  in.sfitiition  of  the  suit  could  not  be 
urged,  where  such  objection  was  not  set  up 
in  the  answer,  or  it  did  not  appear  in  the 
record  whether  such  deed  had  been  delivered 
and  was  effective.— Hale  v.  Morgan  (Tenn.  Ch. 
App.)  506. 

In  ejectment,  a  defense  that  the  title  to  the 
property  had  been  settled  by  a  survey  made 
uy  agreement  between  an  agent  of  the  plain- 
tiff and  defendant's  predecessor  in  title  was 
without  merit,  where  such  defease  was  not 
set  up  in  the  answer,  nor  was  it  shown  that 
the  alleged  plaintiff's  agent  had  authority  to 
make  such  settlement. — Hale  v.  Morgan  CTenn. 
(3h.  App.)  506. 

A  certificate  of  the  court  of  civil  appeals  cer- 
tifying a  question  to  the  supreme  court,  which 
does  not  contain  a  statement  of  the  facta  on 


which  the  question  Is  based,  will  be  dismissed. 
— Buie  V.  Chicago,  R.  L  &  P.  By.  Co.  (Tei. 
Sup.)  627. 

Where  a  bill  of  exceptions  shows  that  the 
trial  court  ruled  that  a  certain  issue  was  not  in 
the  case,  defendant  was  excused  from  the  neces- 
sity of  asking  a  submission  of  such  issue.— 
Myar  v.  EI  Paso  Grocery  Co.  (Tex.  Civ.  App.) 
337. 

Where  the  defect  in  a  plea  is  one  of  sab- 
stance,  and  not  of  form,  and  it  is  snbjeot  to  a 
general  demurrer,  it  is  fatal  on  appeal,  though 
the  specific  objection  was  not  raised  in  the 
court  below.— Worley  t.  Smith  (Tex.  Civ.  App.l 
903. 

Where  a  charge  as  given  was  incomplete  by 
reason  of  an  omission  therein,  such  error  can- 
not be  considered  on  appeal,  in  the  absence  of 
any  exception  complaining  of  the  court's  refus- 
al to  give  a  proper  and  fuller  instruction  at  the 
appellant's  request.— Gulf,  C.  &  S.  F.  Ry.  Oo. 
V.  Gray  (Tex.  Ov.  App.)  927. 

An  objection  to  a  question  as  proponnded, 
without  a  motion  to  exclude  the  answer,  held 
not  sufficient  to  present  an  assignment  that  the 
court  erred  in  admitting  the  answer.— St.  I-ouis 
S.  W.  Ry.  Oo.  V.  Stonecypher  fTex.  Civ.  App.) 
046. 

Where  one  with  whose  goods  those  of  a  debt- 
or had  .been  fraudulently  intermingled  did  not 
tender  the  issue  that  an  attachment  levy  was 
excessive,  but  only  that  it  was  entirely  unau- 
thorized, he  cannot  object  on  appeal  that  the 
levy  should  have  been  on  the  proper  proportion 
of  the  value  of  the  debtor's  goods  to  the  entire 
mass.— Eldridge  v.  Fidelity  &  Deposit  0>.  (Tex. 
Civ.  App.)  9^. 

(  3.  Requisite*  aad  proeeediaca  for 
transfer  of  eanse. 

The  limitation  of  two  years  applicable  to 
original  appeals  does  not  apply  to  a  cross  ap- 
peal, which  may  be  granted  at  any  time  be- 
fore trial  of  the  appeal.— Second  Nat  Bank  v. 
Fitjspatrick  (Ky.)  459. 

Where  rulings  sustaining  a  demurrer  to  an 
original  bill,  and  overruling  it  as  to  an  amend- 
ed one,  both  went  to  the  entire  right  to  su", 
appeals  therefrom  by  both  parties  were  not 
premature. — Simmons  v.  Tayjor  (Tenn.  Sop.) 
1123. 

An  appeal  bond,  describing  the  judgment  by 
its  number,  date,  and  style  of  the  cause  and 
the  court,  kfld  not  insufficient  by  the  recital 
that  the  judgment  was  rendered  against  two 
defendants,  whereas  in  fact  it  was  only  ren- 
dered against  one.— Texas  &  P.  Ry.  Oo.  v. 
Fields  (i'ex.  Civ.  App.)  653. 

Under  Rev.  St.  arts.  1305,  1398.  the  service 
of  a  writ  of  error  on  defendants'  attorney  was 
insufficient,  where  the  defendants  were  resi- 
dents of  the  county.— Oge  v.  Froboese  (Tex. 
Civ.  App.)  664. 

An  order,  entered  nunc  pro  tunc,  perfecting 

a  judgment,  the  right  to  review  which  had  be»'n 
lost  by  lap89  of  time,  does  not  relate  back  to 
the  date  of  the  original  judgment,  so  that  error 
will  not  lie  therefrom. — Henry  v.  Boulter  VCex. 
Ov.  App.)  1050. 

Facts  held  to  show  that  a  pai-ty  was  author^ 
Ixed  to  accept  service  of  a  writ  of  error. — Hen- 
ry V.  Boulter  (Tex.  Civ.  App.)  1056. 

I  4.  Reoord  and  prooeedinn  not  In' roe- 
ord— Matters  to  1»o  Miown  by  rec- 
ord. 


Even  in  the  absence  of  the  evidence,  a  judg- 
ment settling  sheriff's  accounts  as  tax  collector 
will  be  reversed,  if  it  appears  from  the  settle- 
ment and  exceptions  thereto  that  the  judgment 
is  erroneous. — Reams  v.  McHargue  (Ky.)  437. 

In  absence  of  objections  shown  by  bill  of 
exceptions  to  admission  Of  evidence,  error  in 
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OTerruUnK  motion  for  new  trial,  based  on  cer- 
tain iraproper  evidence,  cannot  be  reviewed. — 
Phillips  T.  Texas  Loan  Agency  fTex.  Giv.  App.) 
1080. 

Exceptions  to  snpplemental  petition  cannot 
be  conaidei-ed,  where  it  does  not  appear  that 
they  were  ever  presented  below. — Phillips  t. 
Texas  Loan  Agency  (Tex.  Civ.  App.)  1080. 

I  S.     —   Scope  and  contents  of  record. 

A  bill  of  exceptions  is  not  necessary  to  bring 
before  the  coui-t  of  appeals  the  evidence  heard 
upon  the  trial  of  exceptions  to  a  commission- 
er's report  of  settlement  with  the  sheriff  as  tax 
collector.— Reams  t.  McHargne  (Ky.)  437. 

A  motion  for  a  new  trial,  coaled  in  the  rec- 
ord subsequent  to  the  judge's  signature  to  the 
bill  of  exceptions,  and  which  was  not  referi-ed 
to  in  the  bill,  held  not  a  part  of  the  record.— 
Cooper  V.  Maloney  (Mo.)  3T2. 

Where  petitions  and  orders  thereon  were  not 
made  part  of  the  recoi-d,  nor  referi-ed  to  In  it, 
they  were  improperly  in  the  transcript  on  ap- 
peal.—Simmons  T.  Taylor  (Tenn.  Sup.)  1123. 

An  assignment  complaining  of  remarks  of 
connscl  cannot  be  sustained,  in  the  absence  of  a 
bill  of  exceptions  reserved  to  the  court's  action 
in  permitting  them. — Meyer  v.  Wolnitzek  (Tex. 
Civ.  App.)  1058. 

{  6.  — —  Necessity  of  bill  of  exceptions, 
case,  or  stateaient  of  facts. 

A  refusal  to  set  aside  a  nonsuit  will  not  be 
reviewed,  unless  preserved  by  a  bill  of  excep- 
tions.—Mckerson  V.  Peery  Qio.)  381. 

Where  the  evidence  is  not  presented  in  a  bill 
of  exceptions,  there  is  an  irrebuttable  presump- 
tion that  it  snstaiued  the  verdict.— Wright  v. 
Bedd  (Tenn.  Sup.)  1120. 

Where  no  statement  of  facts  is  submitted,  the 
trial  judge's  conclusions  of  fact  will  not  be  re- 
viewed.— Sweet  V.  Lowery  (Tex.  Civ.  App.)  160. 

Where  the  bond  involved  in  an  action  is  ex- 
cluded from  the  evidence,  a  statement  of  facts 
is  not  necessary  to  the  record  on  appeal. — 
State  V.  Whorton  (Tex.  Civ.  App.)  915. 

It  is  not  error  for  a  trial  judge  to  fail  to 
make  a  statement  of  facts,  where  such  state- 
ment is  waived  by  counsel. — ^Secord  ▼.  EUer 
(Tex.  Civ.  App.)  933. 

{  7.  —  Contents,  making;,  and  settle- 
ment of  ease  or  statement  of 
facta. 

Evidence  held  to  show  that  failure  to  file  a 
statement  of  facts  on  appeal  within  required 
time  did  not  arise  from  a  cause  beyond  the 
control  of  appellant  or  counsel,  and  hence  that 
such  statement,  when  filed  too  late,  should  be 
stricken  out— Continental  Fire  Ass'n  v.  Still- 
well  (Tex.  Civ.  App.)  950. 

t  8.     —  Abstracts  of  record. 

Under  Sup.  Ct.  Rules  12,  13  (16  S.  W.  vi.), 
the  statement  filed  on  appeal  in  place  of  ab- 
stract of  record  held  to  be  insufficient. — Clem- 
ents V.  Turner  (Mo.)  84. 

i  9.  —  Maklns,  form,  and  requisites 
of  transcript  or  retmrn. 

Where  the  recital  in  the  record  of  a  bill  of 
exceptions  does  not  show  where  the  bill  begins 
or  ends,  and  the  signature  of  the  jndge  is  lack- 
ing, an  appeal  presents  nothing  for  review  ex- 
cp?it  the  record  proper. — Reno  v.  Pits  Jarrell 
(Mo.)  808. 

f  10.  —  Defects,  objections,  amend- 
aaent,  and  correctien. 

Under  supreme  court  rule  No.  4  (16  S.  W. 
v.),  the  court  should  not  entertain  a  suggestion 
for  diminution  of  record  without  consent, 
though  a  fatal  defect  not  pointed  out  by  coun- 
sel is  discovered  by  the  court  after  submis- 
sion.—Reno  V.  Fits  Jarrell  (Mo.)  8U8. 


Where  parties  have  gone  to  trial  on  appeal 
without  exhibits  called  for  in  bill,  they  waive 
their  presence  in  the  record. — Sugg  v.  I  armers" 
Mut.  Ins.  Ass'n  (Tenn.  Ch.  App.)  226. 

111.  — —  OendnsiTcness  and  effect,  ina- 
peaoblnc   and   contaradictinc. 

Aimellant  cannot  impeach  the  correctness-  of 
the  date  of  the  oi-dcr  of  court  granting  liis 
appeal,  for  the  purpose  of  preventing  a  dismiss- 
al of  the  appeal  for  failure  to  file  transcript  in 
time.- Bwing  v.  Stanley  (Ky.)  984. 


S12. 


presented    for 


—  Qnestions 

In  an  action  submitted  to  the  court,  in  the 
absence  of  a  motion  for  a  new  trial  and  a  bill 
of  exceptions,  nothing  can  be  considered  on  ap- 
peal except  the  sufficiency  of  the  pleading. — 
Vanmeter  v.  Ward's  Adm'r  (Ky.)  435. 

An  allowance  of  an  attorney's  fee  of  $750 
in  a  suit  for  settlement  of  decedent's  estate. 
in  the  absence  of  the  record  below  and  of  all 
the  proof,  cannot  be  disturbed. — Seibert  v. 
Bloomfield  (Ky.)  584. 

Sufiiciency  of  proof  as  to  a  trustee's  title  to 
land  will  not  be  considered  on  appeal,  where 
the  deed  and  record  of  its  confirmation  by  the 
court  is  not  inserted  in  tlie  record.— Farrar  v. 
Midland  Electric  Ry.  Co.  (Mo.)  116. 

Judgment  affirmed  for  omission  from  defend- 
ant's abstract  of  documentary  evidence  on 
which  the  decree  appealed  from  was  based.— 
Mc(3ullough  V.  De  Witt  (Mo.)  694. 

Motion  for  new  trial  held  not  sufficiently  pre- 
sented in  the  record  for  consideration. — Rose 
V.  Township  Board  of  C!ombs  Tp-  (Mo.)  698. 

Where  all  the  evidence  is  not  included  in  the 
bill  of  exceptions,  the  suffidency  of  the  evi- 
dence to  support  a  verdict  will  not  be  review- 
ed.—Reed  V.  Peck  (Mo.)  734. 

The  record  held  on  appeal  to  show  that  cer- 
tain persons  were  parties  to  the  original  bill.— 
Vaughn  v.  Tealey  (Tenn.  Ch.  App.)  233. 

An  assignment  of  error  in  excluding  evidence 
cannot  be  considered,  where  the  bill  of  excep- 
tions does  not  show  to  what  the  witness  would 
have  testified. — Manly  v.  Conu  (Tex.  Civ.  App.) 
159.  . 

§  13.   Assignment  of  errors. 

Assignments  of  error  whidi  are  not  briefed 
as  required  by  the  rules,  and  which  are  not  dis- 
tinct propositions  themselves,  cannot  be  consid- 
ered.— Manly  v.  Conn   (Tex.  Civ.  App.)  150. 

Where  an  instruction  is  not  made  the  sub- 
ject of  an  assignment  of  error,  objections  there- 
to will  not  be  considered  on  appeal. — Interna- 
tional &  G.  N.  R.  Go.  V.  Foster  Crex.  Civ.  App.) 
052. 

The  appellate  court  cannot  consider  an  as- 
signment of  error,  when  there  is  no  proposition 
stated  in  any  form.— Aycock  v.  San  Antonio 
Brewing  Ass'n  (Tex.  Civ.  App.)  953. 

An  assignment  of  error  embracing  more  than 
one  subject  is  void,  and  the  appellate  court 
cannot  consider  it. — Aycock  v.  Sao  Antooio 
Brewing  Ass'n  (Tex.  dv.  App.)  953. 

{14.  Briefs. 

Where  a  party  fails  to  file  a  brief  and  does 
not  complain  of  a  judgment  against  him,  sucii 
judgment  will  not  be  disturbed,  though  errone- 
ous.—Peck  V.  Cain  (Tex.  Civ.  App.)  177. 

1 15.  Dismissal,    witlidrawal,    or    aban- 
donment. 

Where,  after  perfecting  their  appeal,  part  of 
the  appellants  notified  the  clerk  and  master 
not  to  make  out  a  transcript,  as  they  did  not 
want  an  appeal  as  to  their  interest,  the  decree 
of  the  clerk  and  master  against  their  interest 
will  be  affirmed  for  want  of  assignments  of 
errors  and  dismissal  of  their  appeal. — Hale  r. 
Morgan  (Teun.  Ch.  App.)  506. 
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Where  one  of  the  parties  to  a  jndement 
DouRht  to  be  reriewed  by  a  writ  of  error  is  not 
served,  the  writ  will  be  dismissed.— Henry  t. 
Boulter  (Tex.  Civ.  App.)  1050. 

{16.  Hearinc  and  rehearlnc. 

A  nunc  pro  tunc  order,  filing  a  bill  of  excep- 
tions entered  in  the  lower  court  after  the  af- 
firmance of  a  judgment  on  appeal,  ciinuut  be 
considered  on  a  petition  for  rehearing. — Louis- 
Tille  Bridge  Co.  t.  Neafus  (Ky.)  6U0. 

Code  1871,  {!  2877-28re,  authorizing  the 
court  to  correct  errors  apparent  on  the  record 
after  the  expiration  of  the  term,  held  not  to 
authorize  the  consideration  of  a  petition  for  a 
rehearing,  filed  after  the  expiration  of  the  term 
at  which  the  opinion  was  rendered,  and  which 
challenged  the  grounds  on  which  the  opinion 
was  based.— Hughes  t.  Woodard  (Tenn.  Cli. 
App.)  101. 

Under  a  rnle  of  court  requiring  motion  for  re- 
hearing to  be  filed  within  10  days  after  the  fil- 
ing of  the  opinion,  a  petition  filed  within  10 
days,  but  after  the  expiration  of  the  term,  held 
not  in  time.— Hughes  v.  Woodard  (Tenn.  Cb. 
App.)  191. 

{  17.   Review. 

Admission  in  agreed  statement  of  facts  held 
an  expression  of  opinion,  not  binding  on  re- 
viewing court.— Gibson  v.  Town  of  Harrison 
(Ark.)  999. 

Upon  appeal  to  the  circuit  court  from  the 
judgment  of  a  county  court  removing  the  com- 
mittee of  a  lunatic  and  restoring  her  estate, 
it  was  irregular  to  dismiss  the  appeal  on  the 
ground  that  the  judgment  appointing  the  com- 
mittee was  void.— Stewart  v.  Taylor  (Ky.)  783. 

Where  an  action  for  injuries  to  a  person  rid- 
ing on  a  freight  train  was  tried  on  the  theory 
that  defendant  was  required  to  use  ordinary 
care,  it  cannot  be  claimed  on  appeal  that  de- 
fendant was  only  liable  for  willful  and  wanton 
injnry. — Merrielees  v.  Wabash  R.  Co.  (Mo.) 
718. 

Where  a  suit  to  hold  directors  individually  lia- 
ble for  a  corporate  debt  was  dismissed  as  bar- 
red by  the  statute  of  limitations,  from  which 
plaintiff  specially  appealed,  such  appeal  opened 
all  matters  bearing  on  the  directors  liability. — 
Webster  v.  \v  nitworth  (Tenn.  Ch.  App.)  290. 

When  a  suit  against  directors  individually 
was  dismissed  because  barred  by  the  statute  of 
limitations,  from  which  plaintins  appealed  only 
as  to  the  statute,  the  appellate  court  is  not  lim- 
ited to  a  consideration  of  that  question  by  su- 
preme court  rule  29. — Webster  v.  Whitworth 
(Tenn.  Ch.  App.)  290. 

8  18.   Parties  entitled  to  allege  error. 

Where  a  pleading  filed  by  defeadant,  called 
"a  special  demurrer  in  the  nature  of  a  plea 
in  abatement,"  was  on  defendant's  motion  sub- 
mitted "as  a  demurrer,"  defendant  cannot 
complain  that  the  court  treated  it  as  a  de- 
murrer, and  not  as  a  part  of  the  answer.— 
Citizens'  Nat.  Bank  v.  Forman's  Assignee 
(Ky.)  454,  757. 

An  assignment  of  error  questioning  a  ruling 
affecting  a  person  not  a  party  to  the  suit,  nor 
before  the  court  on  appeal  as  a  party  to  the 
record,  cannot  be  considered. — Phillips-ButtorS 
Mfg.  Co.  V.  Williams  (Tenn.  Sup.)  185. 

A  defendant  cannot  object  to  an  order  of  the 
trial  court  directing  the  plaintiff  to  pay  a  por- 
tion of  any  recovery  to  a  third  person,  since 
the  defendant  has  no  iutorest  in  the  recovery. 
— Oalvrston.  H.  &  S.  A.  Ry.  Co.  v.  Washing- 
ton (Tex.  a  v.  App.)  538. 

g  19.  ^^  Preenmptlen*. 

Where  the  lower  court  hns  allowed  interest 
upon  a  claim  against  the  estate  of  a  decedent, 
it  will  be  presumed,  in  the  absence  of  evi- 
dence, that  demand  was  made  of  the  personal 


representative,  accompanied  with  proper  veri- 
fication, within  the  time  prescribed  by  law,  •  ■ 
as  to  authorize  the  allowance  of  interest.- 
Seibert  v.  Bloomfield  (Ky.).584. 

Upon  appeal  from  a  judgment  for  the  isiy 
of  land  to  pay  debts,  it  will  be  presumed,  m 
the  absence  of  the  evidence,  that  it  ■was  atcn- 
sary  to  sell  the  real  estate. — Seibert  v.  Bloon.- 
field  (Ky.)  584. 

It  will  be  presumed,  nothing  appearing  to 
the  contrary,  that  the  depositions  of  incump«- 
tent  witnesses  were  not  considered. — Lambert 
V.  Lambert  (Ky.)  614. 

Upon  appeal  from  a  judgment  disniis.sing  ao 
action  as  barred  by  a  former  adjudication.  th« 
record  of  the  former  action  read  as  evidence 
not  being  copied  into  the  transcript,  it  will  be 
presumed  that  it  authorized  the  finding  of  th« 
trial  court. — Bitzer  v.  Mercke  (Ky.)  771. 

Where  parties  fail  to  incorporate  tcstimonj 
used  at  the  trial  in  their  transcript,  the  c<>".n 
on  appeal  will  presume  that  they  iatention^il.; 
waived  its  presence. — Renshaw  v.  First  Nat 
Bank  (Tenn.  Ch.  App.)  194. 

>.  It  will  be  presumed  that  plaintiff's  couu»I 
wl?>  in  court  when  motion  was  made  to  wica- 
draw.  answer  and  file  demurrer. — Saunders  t. 
Savng8.(Tenn.  Ch.  App.)  2ia 

Where '<ace  of  bills  shows  exhibits  filed  iu 
court  below,  it  will  be  assumed  that  the  par- 
ties did  not  hnve  them  brought  np  because  itL- 
material.— Sugg  v.  Farmers'  Mnt.  Ins.  Ass  d 
(Tenn.  Ch.  App.)  agO. 

j     Where  neither  the''^^greed  facts  nor  the  spe- 
cial verdict  fumished^he  facts  necessary   t" 
;  form  a  basis  for  the  jn&ment,  the  trial  conn 
'  will  be  presumed  to  have\Xound  the  facts  e-- 
'  sential  to  support  the  judgm|ent,  if  such  f.-K-r- 
I  are   found   in   the  statements  of   facts. — St;  i- 
Nat.   Loan  &  Trust  Co.  v.  Bitller   <Tex.   Civ. 
App.)  552. 

A  specific  finding  of  fact  will  be  kiresumed.  ir. 
'  the   absence  of   statement   of  fa^aa,   to   bav^ 
been   made   on   sufficient   eridence^-^tSweet   t, 
Lowery  (Tex.  Civ.  App.)  1022. 

It  will  be  presumed  that  a  temporary  &ijuij-- 

tion  was  granted  on  petition  duly  verififlU.  i» 

,  required  by  Kev.  St.  art.  2902;   it  not  aprf^ar- 

1  ing  as  to  whether  it  was  sworn  to.— Johnso^ 

Daniel  (Tex.  Ov.  App.)  1032. 

{  20.  — —  Diaoretion  of  lower  eonrt. 

The  decision  of  the  trial  court  in  setting  iisi«l', 
1  a  verdict  as  excessive  will  not  be  interfc-retl 
I  with  on  appeal,  unless  the  discretion  has  bcoii 

unreasonably  exercised.— MeCloskey  v.  Pulitzer 

Pijb.  Co.  (Mo.)  90. 

I     A  judgment  of  a  trial  court  setting  aside   n  | 
I  verdict  as  against  the  weight  of  evidence  an<I 

granting  a  new  trial  will  be  affirmed  on  app>>:il. . 

— Farrnr  v.  Midland  Electric  Ry.  Co.  (Mo.)  11. j.  I 

Where,  in  an  action  of  ejectment,  the   trial  ' 
I  court  set  aside  its  judgment  for  defendant  and 

granted  a  new  trial  on  the  ground  of  insuffi- 
{  ciency  of  evidence  to  sustain  the  judgment,  and 

the  evidence  would  justify  a  finaing  for  either 

partv,  the  order  should  be  affirmed. — Taylor  v. 

Kansas  City,  P.  &  G.  R.  Co.  (Mo.)  875. 

{  XI.  —   Qnestloas  of  faot,  Terdiets,  aad 
fimdlncs. 

The  findings  of  a  jury  will  be  affirmed  on  ap- 
peal, if  there  is  any  evidence  in  support  thereof. 
— Pape  V.  Steward  (Ark.)  47. 

While  ^e  judgment  of  a  chancellor  on  ques- 
tions of  fact  will  not  be  affirmed  merely  be- 
cause it  is  not  flagrantly  against  the  testimony, 
yet  some  weight  will  be  given  his  finding. — Per- 
ry's Adm'r  v.  Cornelius  (Ky.)  23. 

A  judgment  sustaining  exceptions  to  a  com- 
missioner's repoi-t  of  sale,  on  the  ground  that 
the  price  was  grossly  inadequate  and  that  the 
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Rale  took  place  in  the  immediate  ricinity  of  a 
heated  political  meeting,  will  not  be  disturbed. 
— Morrig  v.  McCadden  (Ky.)  435. 

Where  pamtire  damages  are  authorized,  it  is 
only  in  extreme  cases  that  the  verdict  will  be 
disturbed,  as  excessive,  oa  appeal. — Illinois 
Cent.  R.  Co.  t.  Stewart  (Ky.)  500. 

Where  there  is  substantial  evidence  to  sup- 
port the  judgment  of  the  trial  court  on  ques- 
tions of  fact,  the  same  will  not  be  reviewed  on 
appoal. — Clements  v.  Turner  (Mo.)  S4. 

The  determination  of  the  trial  court  as  to 
facts  in  issue  on  conflicting  testimony  is  con- 
clusive on  appeal. — De  Steiguer  v.  Martia  (Mo.) 
107. 

Where  there  is  evidence  to  support  a  finding 
of  fact,  it  will  not  be  reviewed.-»Bndowment 
Bank  of  Order  of  K.  P.  v.  Steele  (Tenn.  Sup.) 
1126. 

The  court  of  appeals  will  not  disturb  a  ver- 
dict based  on  conflicting  evidence. — Texas  & 
P.  Ry.  Co.  V.  Maddox  (Tex.  Civ.  App.)  134. 

§  22.  —  Hannles*  error  Im  genand. 

In  an  action  against  a  railroad  company  to 
recover  payments  illegally  exacted  for  carrj'ing 
goods,  some  of  which  were  shipped  by  plaintiff 
individually  and  some  by  a  firm  of  which  plain- 
tiff was  a  member,  the  misjoinder,  if  any,  was 
not  prejudicial  to  defendant.— Louisville  &  N. 
R.  Co.  V.  Vandeave  (Ky.)  22. 

The  failure  to  award  defendant  nominal  dam- 
ages on  his  counterclaim  is  not  ground  for  re- 
versal, where  the  judgment  must  in  any  event 
have  been  in  favor  of  plaintiff  on  a  lien  which 
he  songht  by  his  action  to  enforce. — Diers  t. 
Edwards  (Ky.)  276. 

Where  defendant  was  not  entitled  to  a  con- 
tinuance for  surprise  on  plaintiff  filing  a  trial 
amendment,  it  could  not  object  that  the  court 
offered  to  allow  it  a  continuance  on  payment 
of  accrued  costs. — ^Merrlelees  v.  Wabash  R.  (3o. 
(Mo.)  718. 

Defendant  cannot  complain  of  an  error  of 
the  court  whereby  a  judgment  against  it  was 
made  smaller  than  plaintiff  was  entitled  to. — 
Lebanon  Light  &  M!agnetic  Water  Co.  v.  City 
of  Ivebanon  (Mo.)  809. 

A  party  cannot  complain  of  a  question  which 
was  not  answered  by  the  witness. — Hugo  & 
Schmeltzer  Co.  v.  Hirsch  (Tex.  C5v.  App.)  163. 

Where  attorneys,  alleged  to  have  an  interest 
in  community  property  sought  to  be  partitioned, 
intervene  in  the  partition  suit  and  disclaim  any 
interest  therein,  the  failure  to  make  them  par- 
ties to  the  original  suit,  If  error,  is  rendered 
harmless. — Moor  v.  Moor  (Tex.  Civ.  App.)  347. 

A  statement  by  an  attorney  to  the  jury  Ithnt 
a  material  witness  for  the'  adverse  party  is  in 
the  employ  of  the  latter,  though  improper,  in 
the  absence  of  testimony,  held  not  reversible 
error.— Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Wash- 
ington (Tex.  Civ.  App.)  538. 

Failure  to  contend  that  the  admission  of  im- 
material evidence  was  calculated  to  Improperly 
influence  the  jury  Jield  to  admit  that  the  admis- 
sion of  such  evidence  was  not  prejudicial  er- 
ror.—International  &  O.  N.  R.  Co.  T.  Foster 
(Tex.  Civ.  App.)  i)52. 

Where  on  the  undisputed  facts  defendant 
(•onld  not  have  possibly  recovered,  no  injury 
was  done  by  failure  to  allow  Mm  to  open  and 
close. — Phillips  v.  Texas  Loan  Agency  (Tex. 
Civ.  App.)  1^. 

{  23.  ——  Hamleaa  error  la  mllnsa  on 
pleadings. 

The  error  In  striking  certain  averments  held 
cured  where  the  court  permitted  defendants  to 
introduce  testimony  to  prove  the  averments 
■tricken  out— Ouenther  v.  Taylor  (Ky.)  439. 


Where  an  allegation  of  custom  in  plaintifTs 
reply  was  eliminated  from  the  case  by  with- 
drawal of  a  count  of  the  complaint,  any  error 
in  overruling  a  motion  to  strike  out  such  al- 
legation was  harmless. — Merrielees  v.  Wabash 
R.  Co.  (Mo.)  718. 

Where  a  railroad  was  sued  for  flooding  plain- 
tiff's land,  the  sustaining  of  a  petition  which 
assumed  that  the  injuries  complained  of  were 
permanent  was  rendered  harmless  by  a  subse- 
quent ruling  and  instruction  that  the  injuries 
were  temporary.— Texas  &  P.  Ry.  C5o.  v.  Mad- 
dox (Tex.  Civ.  App.)  134. 

§  24.  —  Harmless  error  In  tbe  admis- 
sion or  rejeotlon  of  e-ridenoe. 

In  action  on  note  alleged  to  be  forged,  ad- 
mission of  maker's  bank  book  as  evidence 
held  not  prejudicial.— First  Nat  Bank  v.  Wis- 
dom's Ex^rs  (Ky.)  461. 

Error  in  admitting  evidence  as  to  defects  in 
the  engine  and  as  to  the  incompetency  of  the 
engineer  were  cured  by  an  instruction  express- 
ly telling  the  jury  that  there  was  no  evidence 
that  either  of  these  things  caused  the  injuries 
complained  of. — Illinois  (Jent.  R.  Co.  v.  Stewart 
(Ky.)  596. 

The  admission  of  expert  evidence  as  to  what 
would  constitute  reasonably  safe  grounds  in  a 
railroad  yard  held  harmless  error  in  an  action 
by  a  brakeman  for  injuries  received  throngh 
the  negligence  of  the  company  in  allowing  the 
grounds  to  be  in  an  unsafe  condition. — Hurst 
V.  Kansas  City,  P.  &  O.  R.  O.  (Mo.)  695. 

Error  in  admitting  evidence  held  harmless, 
under  direction  of  court  to  disregard  It- 
Schmidt  T.  St.  Louis  R.  Co.  (Mo.)  834. 

The  Introduction  of  an  ordinance  permitting 
the  pleader  to  identify  property  on  which  a  tax 
lien  existed  aliunde  the  record  held  not  prejudi- 
cial to  defendant  in  an  action  to  foreclose  the 
lien.— Grace  v.  (Sty  of  Bonham  (Tex.  Civ.  App.) 
158. 

A  judgment  should  not  be  reversed  because 
of  the  court's  changing  its  ruling  as  to  the  ad- 
missibility of  certain  testimony,  where  a  wit- 
ness dismissed  on  account  of  the  ruling  was  not 
recalled,  though  the  trial  continued  four  days. 
—Hall  V.  aountz  (Tex.  Civ.  App.)  941. 

Evidence  in  an  action  against  a  railroad  for 
personal  injuries  held  immaterial,  but  of  such 
trifling  importance  that  its  admission  was  not 
prejuaicial  error.— International  &  G.  N.  R. 
Co.  v.  Foster  (Tex.  Qv.  App.)  952. 

§  25.  —  Harmless  error  In  giving  or  re- 
fusing Instmctlons. 

It  was  error  to  instruct  the  jury  that  there 
could  be  no  recovery  for  the  flagman's  death 
unless  the  servants  in  charge  of  the  ti:ain  were 
guilty  of  gross  negligence;  but,  as  defendant 
was  entitled  to  a  peremptory  instruction,  the 
error  was  harmless.— Coleman's  Adm'x  v.  Pitts- 
burg, C,  C.  &  St.  L.  Ry.  Co.  (Ky.)  39. 

The  error  in  authorizing  an  award  of  ponitive 
damages  in  an  action  for  cu  ising  a  death  held 
harmless;  it  being  manifest  that  the  jury  did 
not  give  punitive  damages.— Johnson  v.  Wil- 
Uams'  Adm'r  (Ky.)  759. 

An  erroneous  instruction  in  a  civil  case,  re- 
quiring the  issues  to  be  clearly  "established," 
is  not  rendered  harmless  because  it  applies  tn 
both  parties.— Endowment  Rank  of  Order  of 
K.  P.  V.  Steele  (Tenn.  Sup.)  1126. 

The  consignor  of  perishable  goods,  implead- 
ed in  an  action  against  a  carrier  for  damages 
to  the  same,  held  prejudiced  by  an  erroneous 
instruction,  notwithstanding  a  verdict  for  the 
plaintiff  against  the  railroad  company,  when 
there  was  a  further  verdict  for  the  railroad 
company  over  against  the  consignor.— Cudahy 
Packing  Co.  v.  Dorsey  (Tex.  Civ.  App.)  548. 
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Error  on  sabmUaioa  of  a  certain  item  of 
damages  held  liannless,  where  jury  allowed 
nothing  therefor.— Galf,  C  &  S.  F.  Ry.  Oo.  t. 
Butler  (Tex.  CIt.  App.)  660. 

A  judgment  should  not  be  set  aside  because 
of  an  error  in  the  charge  which  conld  not  have 
injured  the  complaiaing  party. — ^Hall  t.  Clountz 
(Tex.  car.  App.)  941. 

Where  goods  intermingled  with  those  of  an- 
other and  partly  sold  had  been  purchased  from 
a  purchaser  from  the  debtor,  but  other  goods  of 
his  had  been  fraudulently  intermingled,  an  er- 
ror in  an  instruction  that  a  lery  of  an  attach- 
ment on  the  entire  mass  was  authorized  was 
immaterial.— Eldridge  T.  Fidelity  &  Deposit  (3o. 
(Tex.  av.  App.)  955. 

Refnsal  to  instruct,  in  an  action  to  quiet  ti- 
tle, that  a  tax  deed  was  sufficient  to  support 
the  five-year  statute  of  limitations.  Add  harm- 
less error. — Kobs  v.  New  York  &  T.  Land  Co. 
(Tex.  CiT.  App.)  108T. 

Where  defendant  claimed  title  by  adrerae 
pomeaaion  nnder  tax  deed  to  640  acres,  error  in 
refnaing  a  charge  authorizing  the  jury  to  find 
for  him  for  160  acres  of  land  could  not  injure 
him.— Kobs  v.  New  York  &  T.  Land  Co.  (Tex. 
Civ.  App.)  1087. 

i  26.   Detemtlmatloii   amd  dlaposltlom   of 
eftmse. 

Where,  in  an  action  for  breadi  of  contract 
against  a  city,  an  issue  aa  to  the  amount  of 
damages  sustained  by  the  city  and  involving 
ita  right  to  withhold  a  portion  of  the  contract 
price  is  not  determined,  the  cause  may  be  re- 
versed for  the  trial  alone  of  such  iasue. — Mar- 
shall T.  City  of  San  Antonio  (Tex.  Civ.  App.) 
138. 

Where  the  judgment  is  in  excess  of  plaintifTs 
demand,  it  will  be  reversed,  unless  remitted  to 
the  amount  claimed.— Texas  &  P.  Ry.  Co.  t. 
Mitchell  (Tex.  Civ.  App.)  336. 

Where  a  decree  partitioning  community  prop- 
erty provides  for  the  adjustment  of  community 
debts,  and  such  decree  is  affirmed  on  appeal,  it 
is  not  error  to  instruct,  in  a  proceeding  to  con- 
firm the  report  of  commissioners  making  the 
partition,  that  they  were  not  authorized  to  take 
mto  consideration  the  debts  created  by  the  par- 
ties.—Moor  V.  Moor  (Tex.  Civ.  App.)  347. 

The  action  of  the  court  in  partitioning  com- 
munity property,  in  not  requiring  it  to  be  di- 
vided by  lot  as  required  by  Sayles  Civ.  St.  art. 
3619,  which  decree  is  affirmed  on  appeal,  is  res 
judicata  and  ita  validity  cannot  be  questioned 
by  objections  to  the  actions  of  the  commission- 
ers in  partitioning  the  propertr  without  pro- 
ceeding by  lot— Moor  T.  Moor  (Tex.  Civ.  App.) 
347. 

APPEARANCE. 

where  defendant  appeared  and  demurred.  It 
was  error  to  sustain  a  subsequent  plea  in  abate- 
ment setting  up  defendant's  privilege  of  being 
sued  in  his  own  county. — Southern  Itock  Island 
Plow  Oo.  T.  Pitluk  (Tex.  Civ.  App.)  354. 

APPOINTMENT. 

Of  executor  or  administrator,   aee  "B-xecutors 

and  Administrators,"  {  1. 
Of  justice  of  the  peace,  see  "Justices  of  the 

Peace,"  {  1. 

ARGUMENT  OF  COUNSEL 

See  "Criminal  Law,"  I  19;    "Triai,"  {  2. 

ARRAIGNMENT. 

See  "Oriminal  Law,"  {  4. 


ARREST. 

Liability  of  peace  officers  for  death  of  person 
killed  in  attempt  to  arrest,  see  "Death,"  {  1. 

I  1.     On  erlmiaal  ekarces. 

As  defendant  in  violation  of  law  sold  beer  in 
the  presence  of  deceased,  it  was  the  duty  of  de- 
ceased to  arrest  him,  though  having  no  war- 
rant.— Quinn  ▼.  Commonwealth  (Ky.)  792. 

ASSAULT  AND  BATTERY. 

i   1.    Oriastaal  (vavonsl'blllty. 

On  a  prosecution  for  aggravated  assault,  an 
instructfon  held  erroneous. — Mansfield  t.  State 
(Tex.  Cr.  App.)  630. 

ASSESSMENT 

Of  compensation  for  property  taken  for  public 
use,  see  "S^inent  Domain,"  {  2. 

Of  expenses  of  public  improvements,  see  "Mu- 
nicipal Corporations,"  §g  6,  7. 

Of  tax.  see  ''Taxation,"  §  3. 

ASSIGNMENT  OF  ERRORS. 

See  "Appeal  and  Error,"  ff  1-3. 

ASSIGNMENTS. 

Fraud  as  to  creditors,  see  "Fraudulent  Con- 
veyances." 

Of  bill  or  note,  see  "Bills  and  Notes,"  I  2. 

Of  bond  to  discbarge  agister's  lien,  see  "Ani- 
mals." • 

Of  judgment,  see  "Judgment,"  {  10. 

i   1.    Reanlsites  and  Talldlty. 

Where  a  debt  contracted  and  assigned  in  a 
foreign  state  is  assignable  under  the  law  of 
such  state,  the  assignee  may  maintain  an  ac- 
tion thereon  in  Arkansas,  though  such  debts 
nre  not  assignable  under  its  law. — Lanigan  r. 
North  (Ark.)  62;  Same  v.  Gorden.  Id. 

The  aasignment  by  a  public  officer  of  salary 
to  be  earned  in  future  is  void  as  against  public 
policy.— Holt  V.  Thurman  (Ky.)  280. 

{  2.    Hlskts  and  IlabUiUes  of  parUes. 

The  assignee  of  a  county  bond,  who  has  not 
sought  by  an  action  to  enforce  the  collection 
of  the  bond,  cannot  recover  of  the  assignor  on 
the  ground  that  the  bond  was  issued  by  the 
county  without  authority  of  law,  and  that  the 
county  refuses  for  that  reason  to  pay.— Maze 
V.  Owingsville  Banking  Co.  (Ky.)  428. 

ASSIGNMENTS    FOR    BENEFIT    OF 
CREDITORS. 

I   1.    Boqalaltes  and  Talldlty. 

A  policy  of  insurance,  under  which  insured 
by  the  payment  of  premiums  had  earned  the 
right  to  a  paid-up  policy,  had  a  tangible  value, 
so  that  its  assignment  to  a  creditor  in  contem- 
plation of  insolvency,  to  the  exclusion  of  other 
creditors,  operated  as  a  general  assignment  for 
the  benefit  of  creditors.— Planters'  State  Bank 
V.  Willingham's  Assignee  (Ky.)  12. 

Assignment  of  insurance  policy  by  an  insol- 
vent 30  days  before  the  execution  by  him  of  a 
deed  of  general  assignment  for  the  benefit  of 
creditors  held  made  with  the  design  toprefer 
the  assignee.— Planters'  State  Bank  r.  Willing- 
ham's  Assignee  (Ky.)  12. 

Where  a  deposit  made  by  an  insolvent  dd>tor 
was  applied  by  the  bank  to  a  note  held  against 
the  depositor  in  order  not  to  release  a  surety 
in  the  note,  the  making  of  the  deposit  was  a 
preference  within  tne  statute,  though  there 
may  have  been  no  intent  to  prefer. — N'orthem 
Bank  v.  Farmers'  Nat.  Bank  ^y.)  604. 
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An  action  will  not  lie  in  Missouri  to  compel 
a  trustee  of  an  insolvent  debtor  in  a  trust  deed 
givinc  preference  to  proceed  in  accordance  with 
the  assignment  laws  of  that  state.— H.  B.  Glaf- 
lin  Co.  T.  Lul)ke  (Mo.)  407. 

i   S.     Blslits  aad  remedlea  «f  oredltora. 

Pa.vments  of  premium  made  by  the  prefer- 
ential assignee  of  insurance  policy,  with  inter- 
est thereon,  should  be  refunded  to  him  out  of 
the  proceeds  of  the  policy,  which  he  surren- 
dered in  consideration  of  a  cash  payment  made 
to  him  by  the  company  by  way  of  compromise, 
and  there  should  then  be  a  pro  rata  distribu- 
tion of  the  balance  of  the  proceeds  among  all 
the  creditors.— Planters'  State  Bank  v.  WU- 
lingham's  Assignee  (Jxy.)  12. 


See 


ASSOCIATIONS. 

"Building  and  Loan  Associationa." 


ASSUMPTION. 

Of  risk  by  employe,  see  "Master  and  Servant," 

ATTACHMENT. 

Exemptions,  see  "Homestead." 

i   1.    Propertr  anbjeot  to  Attaeltmeiit. 

A  landlord's  written  waiver  of  the  condi- 
tions of  a  lease  and  of  the  beaefit  of  the  stat- 
ute against  subletting  without  his  consent,  de- 
livered to  the  tenant's  creditor,  Acfd  to  have 
rendered  the  leasehold  subject  to  attachment 
for  the  tenant's  debts.— Copeland  ▼.  Cooper 
Grocery  Co.  (Tex.  Ov.  App.)  886. 

{  2.     IieTy,   lien,   Mtd   onetodT   Mid   dle- 
poeltioB  of  property. 

Where  a  delivery  bond  has  been  given  by  de- 
fendant'in  attachment,  the  court  cannot  sub- 
sequently appoint  a  receiver  to  take  charge 
of  and  sell  the  property.— Phillips-Buttorff  Mfg. 
Co.  T.  Williama  CTenn.  Sup.)  185. 

ATTORNEY  AND  CLIENT. 

Appointment  of  attorney  to  defend-  county,  see 

''Counties,"  {  3. 
Argument   and   conduct  of  counsel  at  trial   in 

civil  actions,  see  "Trial,"  $  2. 
—  in    criminal    prosecutions,    aee    "Criminal 

Law,"  §  1». 

I  1.    Retainer  and  authority. 

An  attorney,  employed  by  the  mayor  of  a 
city  of  the  first  class  with  the  approval  of  the 
members  of  the  board  of  public  works,  to  de- 
fend an  action  against  the  city  and  the  mem- 
bers of  Uie  board  of  public  works,  is  author- 
ized to  make  a  motion  to  affii°m  as  a  delay 
case,  as  he  is-  still  acting  as  attorney  with  the 
approval  of  those  who  employed  him. — Bourbon 
Stock-Yards  Co.  v.  City  of  Louisville  (Ky.) 
285. 

f  2.    Compeneatlon   and   lien   of   attor- 
ney. 

A  client  may  discharge  his  attorney  at  any 
time,  even  where  a  contingent  fee  has  been 
agreed  upon ;  the  remedy  of  the  attorney,  if  the 
discharge  was  -without  cause,  being  an  action 
on  a  quantum  meruit  for  services  already  ren- 
dered or  an  action  to  recover  damages  for  a 
breach  of  the  contract.— Henry  v.  Vance  (Ky.) 
273. 

Concealment  by  an  attorney  of  any  material 
fact  in  the  procurement  of  a  contract  for  a 
contingent  fee  constitutes  fraud.— Henry  t. 
Vance  (Ky.)  273. 

Where  a  contingent  fee  contracted  for  bj  at- 
torneys appears  unconscionably  slight  additional 
circumstances  will  be  held  sufficient  to  sustain 
the  charge  of  fraud  in  procuring  the  contract- 
Henry  V.  Vance  (Ky.)  273. 


Where  the  county  court  employed  plaintiff  to 
defend  a  suit  ag&inst  the  county,  and  there- 
after without  his  knowledge  settled  the  suit, 
the  county  was  liable  to  plaintiff  for  the  agreed 
compensation.— Reynolds  v.  Clark  County  (Mo.) 
382. 

ATTORNEY  GENERAL 

Mandamus  to  compel  attorney  general  to  bring 
suit  to  forfeit  corporate  franchises,  aee  "Man- 
damus," f  1. 

AUCTIONS  AND  AUCTIONEERS. 

Where  a  plaintiff  in  replevin  obtained  pos- 
session of  the  proi>erty  under  a  writ,  and,  pend- 
ing litigation,  depoeited  the  same  in  a  ware- 
house, and  subsequently,  pending  the  litigation, 
it  was  sent  to  an  auctioneer,  who  sold  it,  and 
plaintiff  was  unsuccessful  in  the  litigation,  in  a 
suit  by  defendant  in  replevin  for  conversion, 
an  instruction  that  the  auctioneer  was  liable, 
though  he  had  no  knowledge  of  defendant's 
ownership.  Add  proper.— Mohr  ▼.  Langan  (Mo.) 
409. 

AUTHORITY. 

Of  attorney,  see  "Attorney  and  Client,"  |  1. 
Of  justice  of  the  peace,  see  "Justices  of  the 
Peace,"  {  2. 

BAIL 

{  1.     In  criminal  proseo-ntiona. 

A  proceeding  on  a  forfeited  bail  bond  is  a  civ- 
il action,  and  no  appeal  lies  from  a  judgment 
therein  for  less  than  $200.— Speckert  T.  C«m- 
monwealth  (Ky.)  752. 

BAILMENT. 

See  "Carriers,"  {  2;    "Warehousemen." 


BANKRUPTCY. 


f  1. 


Aaaignment,     administration,     and 
diatribntion  of  bankrupt's  estate. 

Assets  of  an  insolvent  firm,  when  insufficient 
to  satisfy  a  firm  mortgage,  should  not  be  de- 
livered to  the  trustee  in  bankruptcy  of  the  iu- 
dividuol  partners. — Houston  Ice  &  Brewing  Co. 
V.  Fuller  (Tex.  Qv.  App.)  1018. 


BANKS  AND  BANKING. 


I  1- 


Banking  oorporationa  and  aaaooia- 
tlona. 

Where  but  half  of  the  directors  of  a  bank 
who  are  not  disqualified  by  interest  act  for 
the  bank  in  selling  certain  property,  their  act 
in  making  the  sale  is  not  binding  on  the  bank. 
— Leary  v.  Interstate  Nat.  Bank  (Tex.  Civ. 
App.)  149. 

Where  certain  directors  of  a  bank  are  seek- 
ing to  purchase  certain  property;  from  it,  they 
cannot  participate  as  directors  in  consummat- 
ing such  sale. — Leary  v.  Interstate  Nat.  Bank 
(Tex.  Civ.  App.)  149. 

g  2.     Fnnotiona  and  dealing*. 

The  appropriation  of  money  collected  for 
taxes  and  deposited  by  the  collector  in  a  bank 
in  his  own  name  to  the  payment  of  his  individ- 
ual indebtedness  to  the  bank  held  fraudulent. — 
Carroll   County  Bank  v.   Rhodes   (Ark.)   68. 

Where  the  defendant,  in  an  action  by  a  bank 
to  recover  on  an  overdraft^  alleges  payment 
and  introduces  deposit  certificates,  the  valid- 
ity of  which  is  questioned,  the  defendant  may 
introduce  the  letters,  checks,  etc.,  showing  his 
possession  of  the  money  alleged  to  have  been 
deposited  with  the  bank  at  the  time  the  certifi- 
cates were  issued.— Cox  v.  Bank  of  Hartsville 
(Tenn.  Ch.  App.)  237. 
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Where  a  husband  deposited  his  wife's  money 
iu  th<.>  bank,  and  stated  ttiat  it  would  be  check- 
ed out  by  him,  the  fact  that  the  bank  had 
knowledge  that  the  husband  was  a  drunkard 
hrld  not  to  impose  on  the  bank  the  duty  of  see- 
ing that  the  money  was  drawn  for  the  wife's 
use.— Ooleman  t.  tlrst  Nat.  Bank  (Tex.  Sup.) 
867. 

Where  a  husband  deposited  his  wife's  money 
in  the  bank,  and  stated  that  it  would  be  check- 
ed out  by  him,  the  b.iult  held  authorized  to 
cash  checks  presented  by  the  husband  and  sign- 
ed with  the  wife's  name  by  him  as  aKent. — 
Coleman  v.  First  Nat.  Bank  (Tex.  Sup.)  867. 

{  3.    MatioBal  banks. 

Under  Rev.  8t.  U.  S.  i  5162,  where  a  cuard- 
ian  88  such  owns  stock  in  a  national  bank,  nei- 
ther be  nor  hia  ward  is  subject  to  any  per- 
sonal liabilitT  as  stockholder,  but  only  the  es- 
tate of  the  ward  in  hia  hands  is  liable. — Clark 
V.  OgUvie  (Ky.)  429. 

A  judgment  for  receiver  of  an  insolvent  na- 
tional bank  against  a  guardian  for  an  assess- 
ment upon  shareholders,  upon  which  execution 
was  directed  to  issue,  to  be  levied  on  the  es- 
tate of  certain  wards,  was  not  a  pei-sonal  judg- 
ment against  the  wards,  and  canuot  be  en- 
forced against  estate  subsequently  inherited  by 
them.— Clark  v.  Ogilvie  (Ky.)  429. 

The  rendition  of  a  judgment  by  receiver  of 
national  bank  against  guardian  did  not  stop 
the  running  of  limitations  in  favor  of  the  wards, 
even  if  they  were  personally  liable,  and  an  ac- 
tion to  now  enforce  their  personal  liability  is 
barred  by  the  statute ;  more  than  seven  years 
having  elapsed  since  the  cause  of  action  ac- 
crued.—Clark  V.  Ogilvie  (Ky.)  420. 

The  discounting  by  a  national  bank  of  a  note 
at  a  usurious  rate  of  interest  is  merely  the 
"charging"  or  "reserving"  of  usury,  and  not 
the  "taking"  or  "receiving"  of  usury,  and  the 
debtor's  right  of  action  under  Rev.  St.  U.  S. 
5  ."itftS,  to  recover  twice  the  amount  of  usurious 
interest  paid,  does  not  accrue  when  the  note 
is  discounted. — Citizens'  Nat.  Bank  v.  Forman's 
.'  ^^ignee  (Ky.)  454,  757. 

Where  a  national  bank  contracts  for  usurious 
interest,  it  forfeits  all  interest,  and  unappro- 
priated payments  subsequently  made  must  be 
applied  to  the  principal,  so  that,  while  any 
part  of  the  principal  remains  unpaid,  there  is 
no  payment  of  usurious  interest,  and  no  right 
to  recover  the  penalty  for  taking  usury  ac- 
crues.—Citizens'  Nat.  Bank  t.  Forman's  As- 
■^ignee  (Ky.)  454,  757. 

A  judgment  against  a  national  bank  for 
twice  the  amount  of  interest  paid,  as  a  pen- 
alty for  usury,  should  have  allowed  interest 
from  the  date  of  filing  the  petition  to  recover 
the  penalty.— Second  Nat.  Bank  t.  Fitzpatriok 
(Ky.)  459. 

A  national  bank,  by  contracting  for  usurious 
interest,  forfeits  all  interest  only  to  the  date 
of  bringing  suit  on  the  note.— Second  Nat. 
Bank  t.  Fitzpatrlck  (Ky.)  459. 

The  penalty  which  may  be  recovered  of  a 
national  bank  for  taking  usury  is  twice  the 
amount  of  the  entire  interest  paid,  and  not 
merely  twice  the  amount  of  the  excess  over 
the  legal  rate.— Second  Nat  Bank  v.  Fitzpat- 
rick  (Ky.)  459. 

There  may  be  payments  of  usurious  interest 
as  such  which  will  entitle  a  debtor  to  recover 
of  a  national  bank  the  penalty  for  takiug 
usury,  though  the  ^ncipal  sum  remains  un- 
l>aid.— Second  Nat  Bank  v.  Fitzpatrlck  (Ky.) 

BAR. 

Deed  tn*  married  women  as  bar  to  dower  rights, 
see  "Dower,"  {  2. 

Of  action  by  former  adjudication,  see  "Judg- 
ment," f  & 


BASTARDS. 

I   1.     Prooeedlnsa  under  bastardy  laws. 

Act  1S75,  as  amended  by  Act  1879,  hdi  not 
void,  as  conferring  on  the  county  judge  in  va- 
cation the  right  to  hear  bastardy  cases,  in  vio- 
lation of  the  constitutional  power  of  the  county 
court  to  determine  such  cases. — Dobson  t.  State 
(Ark.)  79tt. 

Civ.  Code  Prac.  i  727,  regulating  the  matter 
of  costs  upon  appeal  to  the  circuit  court  from 
inferior  courts,  does  not  apply  to  bastardy  pro- 
ceedings.- Wiggins  v.  Commonwealth  (Ky.)  31. 

BATTERY. 

See  "Assault  and  Battery." 


BENEFICIAL  ASSOCIATIONS. 

I  associations,  set 
tions." 

BEQUESTS. 


Building  or  loan  associations,  see  "Building  and 
Loan   Associations." 


See  "Wills." 

BEST  AND  SECONDARY  EVIDENCE 

In  civil  actions,  see  "Evidence,"  5  3. 
In  criminal  prosecutions,  see    Criminal  L«w," 
«8. 

BETTING. 

See  "Gaming." 

BIAS. 

Of  juror,  see  "Jury,"  {  2. 

BILL  OF  EXCEPTIONS. 

See  "Exceptions,  Bill  of." 

BILL  OF  REVIEW. 

See  "Equity,"  I  4. 

BILLS  AND  NOTES. 

S  1.     Heqnialtes  and  Talidlty. 

Where  defendants  accepted  an  order  payable 
out  of  the  first  money  due  the  drawers  on  a 
timber  contract,  after  deducting  any  advances 
to  enable  the  drawers  to  get  the  timber  out. 
they  were  entitled  to  deduct  advances  made 
upon  the  assurance  of  the  drawers  that  they 
were  necessary  to  meet  certain  charges  on  the 
logs.— Crane  v.  Williamson  (Ky.)  610,  976. 

Where  note  was  made  for  purposes  of  sale, 
accommodation  maker  became  bound  to  the 
holder  of  the  note,  though  he  may  have  known 
of  its  accommodation  character  at  the  time  he 
took  it— King  t.  Parks  (Tex.  Civ.  App.)  900. 

Accommodation  maker  of  note  held  bonnd  as 
maker  to  indorsee  of  payee,  though  indorsee 
knew  the  accommodation  character  of  the  note 
when  he  took  it. — King  v.  Parks  fTex.  Civ. 
App.)  900. 

Maker  of  accommodation  note  held  released, 
where  indorser,  with  knowledge  of  the  facts,  re- 
leases payee  of  note.— King  v.  Paries  (Tex. 
Civ.  App.)  900. 

Accommodation  maker  of  note  Aeht  released, 
where  holder  of  the  note  releases  payee  of  the 
note  with  knowledge  of  its  accommodation 
character.— King  v.  Parks  (Tex.  Civ.  App.)  900. 

I  2.     Rlgbts  and  UablUtiea  on  Indorse- 
ment or  transfer. 

Facts  held  not  sufficient  to  put  purchaser  of 
i  promissory  note  on  inquiry  concerning  an  agree- 
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ment  that  the  snme  should  aot  be  delivered 
until  further  indorsed,  so  us  to  prevent  his 
being  aa  innocent  purchaser. — Crnifthead  v. 
Farmers'  Building  &  Loan  Ass'n  (Ark.)  (iOS. 


That  the  maker  of  a  note  delivered  the  same 
in  violation  of  an  agreement  ■n-ith  a  surety  that 
it  was  not  to  be  delivered  until  signed  by  an- 
other surety  hrld  no  defense  in  an  action 
against  the  surety  by  a  bona  fide  purchaser  for 
value. — Craighead  v.  Farmers'  Building  &  Loan 
Ass'n  (Ark.)  GCS. 

Where  a  note  executed  in  another  state  and 
payable  there  has  been  assigned  there,  the  lia- 
bility of  the  as.signor  must  be  tested  by  the 
laws  of  that  state.— Weil  v.  Sturgis  (Ky.)  tJ02.  j 

While  that  statute  places  all  notes  payable 
iu  money  on  the  footing  of  inland  bills  of  ex- 
change, the  assignor  of  such  a  note  cannot  be 
sued  as  an  indorser  unless  the  holder  alleges, 
nnfl  proves,  if  denied,  that  the  paper,  when 
due,  was  presented  for  payment,  and  payment 
was  refused. — Weil  v.  Sturgis  (Ky.)  602. 

Under  the  Illinois  statute  the  assignee  of  a 
note  cannot  excuse  his  failure  to  sue  the  maker 
by  showing  that  the  maker  has  absconded, 
where  he  did  not  abscond  until  long  after  the 
note  became  due.— \Veil  v.  Bturgis  (Ky.)  602. 

S  3.     Actions. 

Under  a  simple  plea  of  non  est  factum  in 
an  action  against  executors  on  a  note,  it  was 
error  to  permit  defendants  to  prove  that  the 
note  sued  on  had  been  altered,  so  as  to  make 
it  appear  to  be  the  note  of  testator,  when  in 
fact  he  had  signed  it  only  as  a  witness,  and 
also  that  the  amount  of  the  note  had  been 
changed.— Wall  v.  Muster's  Bxrs  (Ky.)  432. 

The  pass  book  of  the  testator  was  admissible 
to  show  that  in  his  account  with  the  bank  he 
was  not  credited  with  the  amount  of  the  note 
sued  on,  which  was  $6,000;  it  being  unusual 
for  business  men  not  to  use  a  check  in  a  trans- 
action involving  so  large  an  amount. — First 
Xat.  Bank  v.  Wisdom's  Ex'rB  (Ky.)  461. 

Wliere  plaintiff  has  pleaded  a  particular  con- 
sideration for  the  note  sued  on,  he  must  prove 
the  consideriition  alleged. — First  Nat.  Bank  v. 
Wisdom's  Ex'rs  (Ky.)  461. 

Evidence  held  to  show  that  plaintiff  took  a 
note  given  for  a  patent  right  with  knowledge 
of  the  infirmities  attaching  thereto  by  reason 
of  the  agent's  fraud  in  its  procurement.— Leav- 
itt  v.  Taylor  (Mo.)  385. 

BONA  FIDE  PURCHASERS. 

Of   bill   of  exchange   or   promissory    note,    see 

"Bills  and  NDtos,*^  |  2. 
Of  land,  gee  "Vendor  and  Purchaser,"  {  2. 

BONDS. 

Damages   recoverable   in    action   on   bond,    see 

"Damages."  8  2. 
For  performance  of  duties  of  trust  or  office,  see 

"Kxecutors  and  Administrators,"  g  6;  "Ouard- 

inn  and  Ward,"   i  2;    "Notaries";    "Sheriffs 

and  Constables,"  f  2. 
In  legal  proceedings,  see  "Appeal  and  Error," 

{  3;    "Attachment,"  $  2;    "Bail." 
IJmitiitinns  applicable  to  action  on  official  bond, 

see  "Limitation  of  Actions,"  g  1. 
Sureties  on  bonds,  see  "l'rin(ii)al  and  Surety." 
To  redeem  property  sold  under  mortgage,  see 

"Mortgages,"  {  7. 

f    I.     Reqnlaitea  aittl  validity. 

The  question  whether  the  payees  in  a  bond 
had  notice  before  accepting  it  that  the  signa- 
ture of  a  surety  hud  beeu  obtnined  by  fraud,  and 
repudiated  the  bond,  wuh  for  the  jurj-. — Nation- 
al Building  &  Loan  Ass'n  t.  Day  (Ky.)  6tM). 


{  2.     Actions. 

Evidence  held  sufficient  to  authorize  submis- 
sion of  question  whether  plaintiff  repudiated 
the  bond  sued  on  after  learning  of  fraud  in  its 
procurement.'-Xntional  Building  &  Loan  Ass'n 
V.  Day  (Ky.)  590. 

Appellant  cannot  complain  of  an  expression 
in  an  instruction  which  coiild  not  have  been 
misleading.— National  Building  &  Loan  Ass'n 
V.  Day  (Ky.)  690. 

BOUNDARIES.     • 

Of  county,  see  "Counties,"  §  1. 

§    1.    Descristion. 

In  ejectment  for  a  certain  island  alleged  to 
have  been  conveyed  by  a  deed  in  which  the 
land  was  described  by  certain  landmarks,  held, 
that  the  boundaries  should  be  determined  as 
they  existed  at  the  time  the  deed  was  executed. 
—Hale  v.  Morgan  (Tenn.  Ch.  App.)  506. 

i   2.     Evldemee,    ascertainment,    and    ea- 
tablialiment. 

The  determination  of  a  boundary  line  made 
by  two  adjoining  landowners  held  a.  final  deter- 
mination as  to  the  boundary,  binding  on  them 
and  their  grantees,  rather  than  a  mere  tem- 
porary ascertainment  until  the  true  line  should 
be  determined. — Lemmous  v.  McKinney  (Mo.) 
02. 

Where,  in  a  suit  between  adjoining  land- 
owners, defendants  relied  upon  line  established 
by  agreement  and  on  limitations,  nn  instruc- 
tion held  not  to  hopelessly  confuse  the  two  de- 
fenses.—Brummell  v.  Harris  (Mo.)  487. 

Where  the  true  dividing  line  between  ad- 
jacent landowners  is  unknown,  and  they  agree 
ou  a  fixed  line  as  the  true  line,  and  thereafter 
the  parties  ignore  it,  in  an  action  between 
them  to  determine  the  line,  the  true  line  ac- 
cording to  snrvey  will  be  enforced. — Brummell 
T.  Harris  (Mo.)  497. 

Where  adjoining  landowners  agree  upon  a  ■ 
line,  and  subsequently  one  of  them  from  time 
to  time  encroaches  upon  the  other,  an  instruc- 
tion that  the  more  shifting  of  the  fence  would 
not  be  an  abandonment  of  the  agreed  line  held 
not  warranted  by  the  evidence. — Brummell  v. 
Harris  (Mo.)  497. 

In  suit  to  establish  a  boundary  line,  where 
location  of  corner  of  survey  was  material,  an 
instruction  ignoring  such  fact  held  erroneous. — 
Stacy  V.  Grecnwade  (Tex.  Civ.  4-PP-)  1059, 

BREACH. 

Of  warranty,  see  "Insurance,"  |  6;  "Sales,"  J  4. 

BREACH  OF  MARRIAGE  PROMISE. 

The  petition  in  an  action  for  breach  of  prom- 
ise heid  to  allege  an  agreement  made  solely  by 
correspondence. — Barber  "V.  Geer  (Tex.  Sup.t 
1007. 

In  an  action  for  breach  of  marriage  promise, 
evidence  as  to  previous  engagements  of  plain- 
tiff held  not  admissible  on  the  question  of  the 
measure  of  damages. — Edge  v.  OrifHn  (Tex. 
Civ.  App.)  148. 

Where  plaintiff  sued  for  breach  of  marriage 
promise,  the  cause  of  the  breaking  off  by  plain- 
tiff of  other  engagements  to  marry  could  not 
be  inquired  into. — Edge  v.  Grilhn  (Tex.  Civ. 
App.)  148. 

In  an  action  for  breach  of  marriage  promise, 
appellee  could  not  show  in  mitigati-jn  of  dam- 
ages that  he  wa.s  unable  to  perform  the  contract 
because  of  health;  such  defense  not  having 
been  pleaded.— Edge  T.  Griffin  (Tex.  Civ.  App.) 
148. 
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Property  in  hands  of  a  carrier  held  not  to 
belong  to  the  consignee,  so  as  to  enable  him 
to  maintain  an  action  for  injuries  thereto. — 
Cudahy  Packing  Oo.  v.  Dorsey  (Tex.  Civ.  App.) 
64S. 

Instruction  in  an  action  against  a  railroad 
for  injuries  to  perishable  eoods  in  which  the 
consignor  was  impleaded  held  to  erroneously 
direct  the  jury  to  find  the  consignor  liable  in 
case  the  injuries  were  occasioned  by  the  negli- 
gence of  an  intermediate  carrier. — Ciidnhy 
Packing  Co.  t.  Dorsey  (Tex.  Civ.  App.)  548. 

Id  an  action  against  a  carrier  for  injuries  to 
goods  In  transit,  defendant  held  entitled  to  a 
verdict.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Wood  (Tei.  Civ.  App.)  054. 

In  a  suit  against  a  railroad  company  for  In- 
jury to  goods  in  transit,  the  contract  of  car- 
riage having  been  made  in  California,  the  laws 
of  such  state  will  be  presumed  to  forbid  a  car- 
rier limiting  its  common-law  liability  for  loss 
resulting  from  its  negligence,  in  the  absence  of 
any  proof  as  to  the  California  statutes. — South- 
ern Pac.  Co.  V.  Anderson  (Tex.  Cir.  App.)  1023. 

A  Btipnlation  in  the  contract  of  carriage  lim- 
iting the  carrier's  liability  to  a  value  fixed  iu 
the  contract  is  not  binding  when  the  goods  are 
injured  through  the  carrier's  negligence,  in  the 
absence  of  a  statute  permitting  such  a  limita- 
tion of  lioliility. — Southern  Pac.  Co.  ▼.  Ander- 
son (Tex.  Ci^.  App.1  1023. 

{  3.     Oarrlsse  of  live  stock. 

Where  a  carrier  failed  to  allege  in  its  answer 
to  a  suit  for  damages  the  existence  of  a  special 
contract  limiting  its  liability,  such  defense  will 
be  treated  as  abandoned. — Kansas  City,  P.  & 
C.  Ry.  Co.  V.  Pace  (Arlt.)  62. 

The  measure  of  damages  to  a  shipment  of 
cattle  from  negligence  of  the  carrier  is  the  dif- 
ference in  their  market  value  at  the  place  of 
destination  in  the  condition  in  which  they 
should  have  been  delivered  and  the  condition 
in  which  they  were  delivered.— Oulf,  C.  &  S. 
F.  Ry.  Oo.  V.  Butler  (Tex.  Civ.  App.)  650. 

_  Where  plaintiff  contracted  verbally  for  car- 
riage of  stock,  and  suhsequrntly  he  was  pre- 
sented by  the  carrier's  agent  with  written  con- 
tracts that  he  was  told  were  vouchers,  and  ho 
signed  the  same,  the  terms  of  the  verbal  con- 
tract were  binding.— Southern  Pac.  (jo.  t.  An- 
derson (Tex.  Civ.  App.)  1023. 

Where  plaintiff  recovers  of  a  carrier  for  In- 
jury to  cattle  while  in  transit,  it  is  proper  to 
allow  him  interest  at  6  per  cent,  per  annum 
from  the  time  of  delivery  at  their  destination. 
—Southern  Pac.  Co.  t.  Anderson  (Tex.  dv. 
App.)  1023. 

}  4.^   CaxTl«ce  of  paaseacers. 

Evidence  held  to  show  a  railroad  passenger 
not  guilty  of  contributory  negligence,  and  hence 
a  recovery  for  injuries  sustained  by  reason  of 
defeadant's  negligence  was  not  precluded.— St. 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Battle  (Arlc.)  805. 

Finding  that  a  railroad  was  guilty  of  negli- 
gence for  failure  to  keep  a  platform  and  ap- 
proach thereto  sufficiently  lighted  hel4  proper 
m  an  action  for  damages  for  injuries.— St.  Lou- 
is, 1.  M.  &  S.  By.  Co.  v.  Battle  (Ark.)  SOo. 

A  railroad  held  not  liable  as  a  joint  tort  fea- 
sor for  an  accident  caused  by  a  defective  plat- 
form of  an  intersecting  road,  on  the  ground 
that  it  was  an  approach  to  the  former's  station. 
—St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Battle  (Ark.) 
805. 

A  passenger  riding  on  a  mileage  ticket  did 
not  commit  forgery  in  signing  the  owner's  name 
on  the  slip,  where  he  was  authorized  by  the 
owner  to  do  so. — Merrielees  t.  Wabash  R.  Co. 
(Mo.)  718. 

Refusal  of  a  passenger  on  a  train  to  pay  the 
fare  of  a  person  under  his  charge  held  suiScient 


to  jnstify  his  ejection  from  the  train.— Honston 
&  T.  C.  B.  Co.  V.  Faulkner  (Tex.  CSr.  App.) 
655. 

Under  Const,  art.  10,  §  2,  the  court,  in  aa  ac- 
tion against  a  railroad  company,  should  have 
charged  that  it  was  a  common  carrier,  without 
submitting  the  question  as  an  issue  to  the  jury. 
—Duck  v.  St.  Ijonis  &  S.  W.  By.  Oo.  (Tex. 
Civ.  App.)  891. 

The  exclusion  of  evidence  of  a  passenger  that 
the  defendant's  cars  were  cold  and  filthy,  and 
that  the  passengers  indulged  in  swearing  and 
drinking,  held  erroneous. — Duck  v.  St.  Louis  &. 
S.  W.  Ry.  Oo.  (Tex.  Civ.  App.)  891. 

A  charge  that  if,  by  reason  of  the  improper 
heating  of  the  defendant  railway  company's 
cars,  piaintifTs  wife  and  child  wore  made  sick, 
he  was  entitled  to  recover  the  expenses  of  their 
sickness,  held  erroneous  as  requiring  the  juiy 
to  find  that  both  of  them  were  sick  as  a  condi- 
tion precedent  to  plaintiff's  right  to  recover.— 
Duck  V.  St.  Louis  &  S.  W.  Ry.  Oj.  (Tex.  dv. 
App.)  801. 

In  an  action  for  injuries  to  a  passenger  iu 
alighting  from  a  train,  an  allegation  that  "the 
car  was  negligently  and  carelessly  put  in  mo- 
tion" was  guflicient  to  admit  proof  that  "the 
oar  gave  a  jerk"  when  plaintiff  was  in  the  act 
of  alighting.— Houston  &  T.  C.  Ry.  Co.  t.  Mos& 
(Tex.  Civ.  App.)  8»4. 

An  instruction  making  it  negligence  per  se  for 
a  passenger  to  alight  from  a  moving  train  was 
properly  refused.— Houston  &  T.  O.  Ry.  Co.  v. 
Moss  (Tex.  Civ.  App.)  894. 

Passenger  on  train  remains  such  after  alight- 
ing, and  while  on  company's  premises,  for  such 
time  as  is  reasonably  necessary  to  enable  him 
to  leave  the  grounds.— Texas  &  P.  Ry.  Oo.  v. 
Dick  (Tex.  Qv.  App.)  885. 

Evidence  in  an  action  against  a  railroad  com- 
pany for  personal  injuries  held  relevant  as  to 
the  amount  of  care  required. — laternational  & 
G.  N.  R.  Co.  v.  Foster  (Tex.  Or.  App.)  952. 

In  an  action  against  a  carrier  for  injuries 
received  by  a  passenger,  an  instruction  as  tn 
the  performance  of  the  defendant's  contract 
held  improperly  refused.— St.  Lonia  S.  W.  R.v. 
Co.  of  Texas  v.  Martin  (Tex.  Oir.  App.)  1089. 

In  an  action  against  a  carrier  for  injories 
to  a  passenger,  an  instruction  as  to  the  burden 
of  proving  contributory  negligence  held  error.— 
St.  I^uis  S.  W.  Ry.  Co.  of  Texas  v.  Martin 
(Tex.  Civ.  App.)  1089. 

An  instruction  which  assumed  a  fact  in  con- 
troversy held  erroneous,  though  in  another  part 
of  the  same  such  question  was  submitted  to  the 
jury.— St  Louis  8.  W.  By.  Co.  of  Texas  v. 
Martin  (Tex.  Civ.  App.)  1080. 

CASE  ON  APPEAL. 

Making  and  settlement,  see  "Appeal  and  Er- 
ror," {  7. 


See  "Animals." 


CATTLE. 


CENSUS. 


Under  Const,  art.  7,  g  19,  an  election  of  a 
county  clerk  before  the  publication  of  an  of- 
ficial census  bulletin  showing  the  population  of 
the  county  to  be  over  15,000  is  v<^d.— Childers 
v.  Duvall  (Ark.)  802. 

CERTIFICATL 

Of  case  or  question  of  law  for  determination, 

sec  "Appeal  and  Krror,"  §  2. 
Of  corporate  stock,  see  "Corporations,"  S  2. 
Receiver's  certificates,  see  "Receivers,"  {  1. 


Digitized  by 


Google 


INDEX. 


1151 


CHAMPERTY  AND  MAINTENANCL 

The  facts  net  forth  in  a  bill  for  the  recovery 
of  land  held  not  to  make  a  case  of  champerty 
or  maintennnce  on  which  a  demurrer  to  the 
bill  could  be  sustained.— Renshaw  t.  First  Nat 
Bank  (Tenn.  Ch.  App.)  194. 


CHANCERY. 


Seo  "Equity." 


CHANGE  OF  POSSESSION. 

Necessity  as  against  creditors  of  grantor,  see 
"Fraoanlent  Conreyances,"  i  1.    . 

CHANGE  OF  VENUE. 

Of  cirll  action,  see  "Venue,"  |  2. 

Of  criminal  prosecution,  see  "Criminal  Law," 

CHARACTER. 

Of  accused  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  §  7. 
Of  witness,  see  "Witnesses,"  |  8. 

CHARGE. 

To  jury  In  civil  actions,  see  "Trial,"  H  4-9. 

in    criminal    prosecutions,    see    "Ci'iminal 

Law,"  fi  21. 

CHARITIES. 

{   1.    OoBstmetloii,   kdminiatrstioii,   and 
enforcemeat. 

Under  a  will  devising  property  to  trustees  to 
establish  and  maintain  a  hospital,  and  requir- 
ing the  trustees  to  annually  report  their  acts 
to  the  highest  court  in  the  county,  the  circuit 
cotirt  has  power  to  authorize  the  trustees  to 
Ijorrow  money  to  pay  debts  and  mnl:e  needed 
repairs,  and  to  execute  a  mortgage  on  the  trust 
property  to  secure  its  payment. — Ellerherst  t. 
Phythian  (Ky.)  37. 

CHILD. 

See  "BaPtnrds";  "Guardian  and  Ward";  "In- 
fants"; "Parent  and  Child." 

CHRISTIAN  SCIENCE. 

Conviction  of  Christian  scientist  of  violation  of 
ordinance  requirinR  report  of  cases  of  diph- 
theria as  violation  of  constitutional  guaranty 
of  religious  freedom,  see  "Courts,"  i  2, 

CIRCUMSTANTIAL  EVIDENCE. 

See  "Homicide,"  i  6b 

CITIES. 

See  "Mnnidpal  Corpora  tlons." 

CITIZENS. 

citizenship  ground  of  jurisdiction  of  TTnitod 
States  courts,  see  "Removal  of  Causes,'-'  i  1. 

Equal  protection  of  laws,  see  "Oonstitutional 
Law,''  {  6. 

CITY  AHORNEY. 

Power  of  city  attorney  to  compromise  claims, 
see  "Municipal  Corporations,"  {  2. 


CiVIL  RIGHTS. 

See  "Constitutional  Law,"  {  6. 

CLAIM  AND  DELIVERY. 

See  "Replevin." 

CLAIMS. 

Against  estate  of  decedent,  see  "Execntors  and 
Administrators,"  |  3. 

CLASS  LEGISLATION. 

See  "Constitutional  Law,"  {  4. 

COLLATERAL  ATTACK. 

On  judgment,  see  "Judgment,"  |  7. 
for  divorce,  see  "Divorce,"  {  1. 

COLLECTION. 


Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," (  2. 
Of  taxes,  see  'Taxation,"  {  4. 


COLOR  OF  TITLE. 

To   sustain   adverse    possession,    see    "Adverse 
Possession." 

COMBINATIONS. 

See  "Monopolies,"  (  1. 

COMITY. 

Between  conrts,  see  "Courts,"  S  4. 

COMMERCE. 

Cnrrince  of   goods   and   passengers,    see   "Cnr- 
riers." 

}  1.     Means  and  methods  of  reKnlstton. 

Where  l^e  agent  of  a  foreign  manufacturer 
peddled  buggies  throughout  the  state,  held, 
that  such  acts  were  not  interstate  commerce, 
and  the  agent  was  properly  convicted  for 
peddling  withont  a  license,  under  Pen.  Code, 
art  112.— Saulsbury  t.  State  CTez.  Cr.  App.) 
568. 

COMMISSION. 

Inquisition  of  lunacy,  see  "Incnne  Persons,"  I  1. 

COMMISSIONS. 

Of  receiver,  see  "Receivers,"  )  3. 

COMMON  CARRIERS. 

See  "OarrtetB." 

COMMON  SCHOOLS. 

See  "Schools  and  School  Districts,"  |  1. 

COMMUNITY  PROPERTY. 

See  'Husband  and  Wife."  !$  2-7. 
Partition,  see  "Husband  and  Wife,"  {  7. 
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COMPENSATION. 

For  property  taken  for  public  nse,  see  "Ehnl- 
nent  Domain,"  |  1. 

Of  attorney,  see  ''Attorney  and  Climt,"  i  2. 

Of  receiver,  see  "Receivers,"  8  3. 

Of  sheriff  or  constable,  see  "6h«rifEa  and  Con- 
stables,'' i  1. 

COMPETENCY. 

Of  evidenr*"  in  civil  actions,  see  "Evidence,"  |  2. 

Of  juror,  see  "Jury,"  i  2. 

Of  witnesses  in  general,  see  "Witnesses,"  |  1. 

COMPLAINT. 

In  criminal  prosecution,  see  "Indictment  and 
loformatioD." 

COMPOSITIONS   WITH   CREDITORS. 

See  "Compromise  and  Settlement." 

COMPROMISE  AND  SETTLEMENT. 

In  an  action  by  an  architect  tor  services,  a 
counterclaim  founded  on  tlie  improper  construc- 
tion of  the  building  was  properly  dismissed, 
where  the  owner  had  settled  a  claim  for  dam- 
ages against  the  contractor  founded  on  the 
same  improper  construction. — Rivera  t.  Blom 
(Mo.)  812. 

COMPUTATION. 

Of  period  of  limitation,  see  "limitation  of  Ac- 
tions," I  2. 

CONCEALMENT. 

Effect  on  limitation,  see  "Limitation  of  Ac- 
tions," I  2. 

CONCLUSION. 

Of  witness,  see  "Evidence,"  |  8. 

CONDEMNATION. 

Talcing  property  for  public  nse,  see  "Eminent 
Domain." 

CONDITIONS. 

In  insurance  policies,  see  "Insurance,"  11  6,  6. 

CONFESSION. 

AdmlsRihlllty  in  evidence,  see  "Criminal  Law," 

J13. 
Of  judgment,  see  "Judgment,"  f  2. 

CONFIDENTIAL  RELATIONS. 

Disclosure  of  communications,  see  "Witnesses," 

i  1. 
Of    parties    to    contract    or    conveyance,    see 

"Fraudulent  Conveyances,"  (  1. 

CONFLICT  OF  LAWS. 

Law  governing  distribution  of  personntfy  of  d-- 
cedent,  see  "Descent  and  Distribution,"   i   1. 

What  Inw  gnvernn  assipnmentR,  see  "Assign- 
ments." i  1. 

notes,  see  "Bills  and  Notes,"  i  2. 

CONFUSION  OF  GOODS. 

I  1.     Rights  aad  remedies  of  persona  In- 
terested. • 

Where  the  sheriff,  at  the  time  of  levying  uu 
attachment  on  the  entire  mass  of  goods  with 


which  those  of  the  debtor  bad  been  fraadnlently 
intermingled  so  as  to  be  indistingnishable.  did 
not  know  their  ratne  or  amount,  and  could 
not  learn  it.  It  was  proper  to  instruct  tliat  the 
levy  was  authorized.— Kldridge  T.  Fidelity  & 
Deposit  Oo.  (Tex.  Ov.  App.)  «JB. 

CONSIDERATION. 

Of  fraudulent  conveyance,  see  "Fraudulent 
Conveyances,"  |  1. 

CONSPIRACY. 

Oombinations  to  monopolise  trade,  see  "Monopo- 
lies," f  1. 

Evidence  of  acts  and  declaratinna  of  conspiim- 
tora,  see  "Criminal  Law,"  |  10. 

CONSTABLES. 

See  "Sheriffs  and  Constables." 

CONSTITUTIONAL  UW. 

Conviction  of  Christian  scientist  of  violation  of 
ordinance  requiring  report  of  cases  of  diph- 
theria as  violation  of  constitutional  goaranty 
of  religious  freedom,  see  "Courts,"  J  3. 

Provisions  relating  to  appellate  jurisdiction, 
particular  subjects,  see  "Carriers,"  8  Ij 
'•Counties,"  i  2;  'Rjourts,"  JS  3,  4;  "Grand 
Jury";   "TaxaUon,"  {  1. 

local  option  live  stodc  law,  see  "Animals." 

special  or  local  laws,  see  "Statutes,"  f  1. 

{   1.    EataliUslinient  and  amendiaeait   of 
oonstltntlons. 

The  ballot  used  in  voting  on  a  proposed 
amendment  to  Const,  art  10,  J  22,  at  the  gen- 
eral election  fn  November,  IDOO,  held  to  comply 
with  Rev.  St.  1899,  |  7122,  prescribing  its 
form,  and  requiring  that  it  shall  state  or  indi- 
cate the  charooter  or  nature  of  the  proposed 
amendment.— Russell  v.  Croy  (Mo.)  849;  Holmes 
T.  feiame.  Id. 

A  publication  of  a  constitutional  amendment 
held  to  comply  with  Const,  art.  15,  (  2. — Rus- 
sell V.  Ocoj  (Mo.)  819;   Holmes  v.  Same,  Id. 

f  %,    T«rsonal,eiTlI,amd  poUtleal  riaflita. 

A  provision  in  the  constitution  of  a  bene- 
ficiary society  requiring  its  members  to  go  to 
confession  and  receive  the  holy  sacrament  once 
every  Easter  time,  on  penalty  of  expulsion,  Md 
not  void,  as  in  violation  of  Const,  art.  2,  {  3, 
in  reference  to  freedom  of  religious  worship. — 
Franta  v.  Bohemian  Roman  Catholic  Cent. 
Union  (Mo.)  1100. 

t  3.     ObUcatlon  of  eontraots. 

Act  March  21,  1893,  providing  that  no  Judg- 
ment tendered  or  to  be  rendered  against  any 
county  shall  bear  interest,  Is  not  violatiTe  of 
Const,  art.  2,  {  17,  as  an  ex  post  facto  law  af- 
fecting the  obligation  of  contracts.— Read  t. 
Mississippi  County  (Ark.)  807. 


I  «. 


annlties,  and  elaas 


PrlvlleBea  or  ia 
leslslatlon. 

The  fellow  servant  law  (Laws  1867^  p.  96) 
hfld  not  unconstitutional  as  rlsss  legislation. 
—Powell  v.  Sherwood  (Mo.)  485. 

i  B.     Eqmal  protection  of  laws. 

The  amendment  to  Const  art.  10.  i  2,  adopted 
at  the  .general  election  in  November,  1900,  re- 
lating to  assessment  of  mortgages,  Md  in- 
valid, as  not  affording  "equal  protection  of 
the  laws"  guarantied  by  the  fourteenth  amend- 
ment to  the  federal  constitution.— Russell  t. 
Croy  (Mo.)  849;   Holmes  v.  Same,  Id. 

Grand  jury  hdd  not  required  to  be  composed 
of  negroes  and  whites  in  proportion  to  popu- 
lation of  county,  in  order  that  a  negro  indicted 
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sliall  be  afforded  CQual  ppoteotion  of  laws.— 
Whitney  v.  State  (Tex.  Cr.  App.)  879. 

That  the  three  negroes  on  a  trial  jury  panel 
summoned  to  try  a  negro  were  peremptorily 
challenged  by  the  state  held  not  a  denial  ot 
eqaal  protection  of  laws  to  defendant. — ^Whit- 
ney V.  State  (Tei.  Or.  App.)  879. 

{  6.     Dne  prooeaa  of  imxr. 

Act  March  21,  1893,  providing  that  no  judg- 
ment against  any  county  shall  bear  interest, 
does  not  deprive  a  judgment  debtor  of  the 
county,  obtaining  judgment  before  the  passage 
of  the  act,  of  property  without  dne  process  of 
law,  in  violation  of  Coast,  art.  2,  g  8.— Read 
V.  Mississippi  County  (Ark.)  807. 

'Where  the  only  remedy  provided  for  the  col- 
lection of  a  tax  is  a  suit  in  which  any  question 
as  to  tie  raluation  of  the  property  may  be 
raised,  there  is  dne  process  of  law,  though  no 
other  opportunity  is  given  to  question  the  as- 
sessment.—Vanceburg  &  S.  L.  Turnpike  Boad 
Co.  ▼.  MaysviUe  &  B.  S.  B.  Co.  (Ky.)  749. 

A  street  assessment  will  not  be  held  to  be  an 
arbitrary  and  uncouEtitutioaal  taking  of  prop- 
erty merely  because  the  benefits  from  the  street 
are  not  commensurate  with  the  cost. — Barfield 
T.  Gleason  (Ky.)  9C4;   Kimberger  v.  Bitzer,  Id. 

That  a  state  statute  providing  for  the  original 
construction  of  streets  at  the  exclusive  cost  of 
the  owners  of  abutting  property  according  to 
area  makes  no  provision  for  a  preliminary  hear- 
ing as  to  the  extent  of  special  I>enefit8  to  each 
piece  of  property  resulting  from  the  improve- 
ment does  not  render  it  violative  of  the  four- 
teeath  amendment  to  the  constitution  of  the 
United  States.— Barfield  v.  Gleason  (Ky.)  964; 
Kimberger  v.  Bitzer,  Id. 

The  fellow  servant  law  (Laws  1897,  p.  96) 
Acid  not  to  violate  the  "due  process  of  law"  or 
the  "equal  protection  of  the  laws"  clause  of 
the  federal  constitution. — Powell  t.  Sherwood 
(Mo.)  485. 

Rev.  St.  1889,  gg  306,  6329,  6330,  6331.  rel- 
ative to  the  settlement  of  public  guardians, 
Aeld  not  unconstitutional  as  authoriang  a  tak- 
ing of  property  without  due  process  of  law. — 
State  ex  rel.  Gordon  v.  Kennedy  (Mo.)  678. 

A  public  office  is  not  property,  within  consti- 
tutional provision  against  depriving  person  of 
property  without  due  process  of  law.— State  v. 
Crumbaugh  (Tex.  Qv.  App.)  92B. 

CONTEMPT. 

Violation  of  injunction,  see  "Injunction,"  |  8. 

I    1.    Poorer  to  punish  and  proceedings 
therefor. 

No  appeal  lies  from  a  judgment  committing 
a  witness  for  contempt  in  refusing  to  aaswer 
a  question.— Borrer  v.  State  (Tex.  Cr.  App.) 
630. 

CONTEST. 

Of  election,  see  "Elections,"  i  2. 

CONTINUANCE. 

In  criminal  prosecution,  see  "Criminal  Law," 
g  16. 

Where  defendant  and  his  leading  counsel 
were  not  present  at  the  triai,  owiag  to  an  in- 
correct statement  of  plaintiff,  it  was  an  abuse 
of  discretion  not  to  grant  a  continuance. — ^Rich- 
ardson V.  Boyd  (Ark.)  798. 

Where  all  the  evidence  admitted  in  an  acci- 
dent case  was  admitted  without  objection  un- 
der a  general  allegation  of  negligence,  a  trial 
amendment  narrowing  the  issue  by  specifying 
the  negligence  did  not  entitle  defendant  to  a 
continuance  for  surprise. — ^Merrielees  t.  Wa- 
bash R.  0>.  (Mo.)  718. 
68S.W.-78 


It  was  not  error  to  refuse  defendant's  motion 
for  continuance  because  of  additional  nominal 
parties,  where  the  necessity  for  such  parties 
was  not  apparent  until  he  filed  his  amended  an- 
swer shortly  before  the  trial.— Hall  t.  CJlountB 
(Tex.  Civ.  App.)  941. 

CONTRACTS. 

Damages  for  breach,  see  "Damages,"  I  8. 

For  interest,  see  "Interest." 

Impairing  obligation,  see  "OnsUtutional  Law," 

^8  3. 

Of  particular  classes  of  parties,  see  "Counties," 
g  3;  "Infants"  g  2;  "Municipal  Ctorpora- 
tions,"  gg  3,  6;  ^'Schools  and  School  Dis- 
tricts." g  1. 

Operation  and  effect  of  champerty,  see  "(jham- 
perty  and  Maintenance." 

of  usury  laws,  see  "Usury,"  g  1. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  |  7. 

Particular  classes  of  express  contracts,  see 
"Covenants";  "Insurance"';  "Landlord  and 
Tenant";   "Principal  and  Surety";   "Sales." 

separation  agreements,  see  "Husband  and 

Wife,"  g  8. 

Particular  modes  of  discharging  contracts,  see 
"Compromise  and  Settlement";   "Payment." 

Reformation,  see  "Reformation  of  Instru- 
ments." 

Restraining  performance  or  breach,  see  "Injunc- 
tion." g  1 

Specific  performance,  see  "Specific  Perform- 
ance." 

I  1.    Requisites  and  TalldttT. 

That  a  contract  shall  not  be  binding  because 
of  mistake,  the  mistake  must  be  mutual. — 
Houston  &  T.  C.  By.  Co.  v.  Bums  (Tex.  Civ. 
App.)  1035. 

S  2.     Oonstraetloa  and  operation. 

Implied  covenant  by  plaintiff  not  to  engage 
in  the  business  sold  held  to  continue  for  the  pe- 
riod of  the  lease  of  the  premises  in  which  the 
business  was  to  be  conducted.— Diers  v.  SJd- 
wards  (Ky.)  276. 

Where  a  conveyance  was  executed  in  consid- 
eration of  the  grantee's  agreement  to  support 
an  imbecile  sister  of  the  grantors,  he  cannot  re- 
fuse to  fumisti  that  support  because  the  im- 
becile refuses  to  remove  with  him  to  another 
state,  as  be  is  bound  to  furnish  the  support  un- 
der such  reasonable  circumstances  as  may  best 
conduce  to  her  comfort  and  convenience. — Lain 
V.  Morton  (Ky.)  286. 

Where  the  terms  of  a  writing  are  indefinite, 
the  court  may  consider  the  situation  of  the  par- 
ties to  arrive  at  their  real  intention. — Crane  v. 
Williamson  (Ky.)  610.  975. 

i  3.     Kesolssloa  and  abaadonment. 

Filing  an  answer  in  an  action  on  a  note,  al- 
leging therein  lack  of  consideration  and  counter- 
claim, Jieid  not  to  constitute  a  waiver  of  the 
right  to  rescind  the  contract  for  the  payee's 
fraud,  where  such  fraud  was  not  discovered 
before  the  answer  was  served. — Paquin  v.  Milli- 
ken  (Mo.)  417. 

In  a  suit  to  cancel  notes  for  the  fraud  of 
the  payee,  held,  that  plaintiff's  election  to  re- 
scind was  within  a  reasonable  time  after  the 
discovery  of  the  fraud,  and  hence  plaintiff  was 
not  remitted  to  an  action  for  damages.— Paquin 
V.  Milliken  (Mo.)  417. 

{  4.     Perf  ermaaee  or  breach. 

Where  plaintiff  was  to  perform  a  contract 
by  a  certain  time,  it  was  error  to  instruct  that 
defendant  must  have  rescinded  it  at  the  time 
for  completion  to  make  time  of  the  essence.— 
Boonds  T.  Hickeraon  (Tex.  Civ.  App.)  887. 

CONTRADICTION. 

Of  record,  see  "Appeal  and  Error,"  I  11. 
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CONTRIBUTION. 

Between  faelra,  sea  "Descent  and  Distribntlon," 

18. 
—  partners,  see  "Partnerahip,"  t  t. 

CONTRIBUTORY  NEGLIGENCE. 

See  "Negligence,"  {  2;    "Uailroads,"  {8  7,  9. 
Of  employe,  see  "Master  and  Serrant,"  I  15. 
Of  tellow  servant  as  affecting  employe  s  right 

to  recover  for  injuries  sastalned,  see  "Master 

and  Servant,"  {  8. 

CONVERSION. 

Wrongful  conversion  of  personal  property,  Bee 
"Trover  and  Conversion." 

CONVEYANCES. 

See  "Deeds";   "Mortgages." 

By  infant,  see  "Infants,"  |  1. 

By  receiver,  see  "Receivers,"  f  1. 

By  sheriff  see  "ISxeciition,'*  §  3. 

In  fraud  of  creditors,  see  "Fraudnlent  Coavey- 
anpes." 

Of  homestead,  see  "Homestead,"  S  2. 

Of  mortgaged  property,  see  "Mortgages."  f  4. 

Of  water  rights,  see  "Waters  and  Water  Cours- 
es," i  L 

CORPORATIONS. 

See  "Building  and  Loan  Associations"!   "Insur- 
ance," i  1;   "Municipal  Corporations";   "Ball- 
roads,"  I  1;    "Street  Railroads,"  {  1;    •^^Im- 
pilies  and  Toll  Roads,"  S  1- 
Banlcs,  nee  "Banks  and  Banking,"  f  1. 
Charters  of  gas  companies,  see  'HSas." 
Liability    of    corporation    for    injuries    causing 

death,  see  "Death,"  $  1. 
Quo  warranto,  see  "Quo  Warranto." 
Taxation  of  corporations  and  corporate  prop- 
erty, see  "Taxation,"  IS  2,  3. 

I   1.    Corporate  ezistOBee  aad  fraaeMae. 

A  corporation  created  after  the  present  con* 
stitntion  was  adopted,  but  prior  to  the  enact- 
ment of  Act  April  5,  1893,  relating  to  prlvote 
corporations,  was  not  required  to  accept  the 
provisions  of  the  new  constltntion  to  entitle  it 
to  amend  its  articles  by  the  written  consent 
of  the  owners  of  two-thirds  of  its  capital  stock, 
as  provided  by  the  new  law. — Senn  t.  hvrj 
«Ky.)  776. 

i   S.    Capital,  Btook,  and  dlvldenda. 

A  transaction  hM  to  l>e  a  deceptive  compli- 
ance with  the  reguivemeuts  of  Const.  1875,  art 
12,  8  8,  and  Rev.  St.  i  2499,  relative  to  the  pay- 
ment for  capital  stock  of  a  corporation  prior 
to  organization,  and  hence  a  certificate  of  in- 
corporation will  l>e  annulled  on  quo  warranto. — 
State  ez  rel.  Attorney  General  v.  Hogan  (Mo.) 
378. 

I  3.     Members  aad  atocklioldera. 

Civ.  Code  Cal.  i  322,  anthorizes  an  action 
affninst  a  resident  stockholder  of  a  foreign 
insolvent  bank  to  recover  a  portion  of  the  debt 
due  from  tlle  bank. — Lanigan  ▼.  North  (Ark.) 
62;   Same  T.  Gorden.  Id. 

Where  a  resident  stockholder  in  a  foreign 
bank  dies,  and  the  bank  afterwards  contracts 
a  debt,  his  estate  is  liable  for  a  portion  thereof, 
under  Civ.  Code  Cal.  I  322.— Lanigan  v.  North 
(Ark.)  62;  Same  v.  Gorden,  Id. 

The  liability  of  a  stockholder  of  a  foreign  in- 
solvent bank  under  Civ.  Code  Cal.  i  322,  may 
be  enforced  by  a  suit  at  law. — Lanigan  v. 
North  (Ark.)  62;  Same  r.  Gorden,  Id. 

A  judgment  in  favor  of  creditors  against  the 
stockholders  of  a  corporation  for  double   the 


amount  of  their  stock  was  properlj'  made  to 
bear  interest  from  the  date  of  the  institnti(Hi 
of  the  action  to  enforce  the  liability. — Senn  v. 
Levy  (Ky.)  776. 

Where  a  corporation  created  after  the  adop- 
tion of  the  present  constitution,  but  prior  to 
the  enactment  of  the  corporation  law  of  April 
6,  1S93,  amended  its  articles  of  incorporation 
with  the  consent  of  the  owners  of  two-third? 
of  its  capital  stock,  as  authorised  by  that  law. 
so  as  to  change  its  corporate  name  and  the 
number  and  qualifications  of  its  directors,  it 
thereby  became  a  corporation  under  that  law. 
and  its  stockholders  thereby  became  subject 
to  the  double  liability  to  creditors  provided  for 
therein:  the  amendment  of  the  articles  of  in- 
corporation under  the  new  law  being  in  effect 
a  reorganisation  under  that  law. — Senn  t.  Levy 
(Ky.)  770. 

One  who  does  not  admit  that  be  is  a  stock- 
holder should  not  be  admitted  to  defend  an  ac- 
tion against  the  corporation,  though  the  plain- 
tiff claims  such  person  is  a  stockholder. — Meyer 
V.  Bristol  Hotel  Co.  (Mo.)  96. 

An  administrator  should  not  be  admitted  to 
defend  an  action  against  an  insolvent  corpora- 
tion on  a  petition  showing  only  that  among  the 
assets  of  the  estate  was  a  large  amount  of 
stock  of  such  company. — Meyer  v.  Bristol  Ho- 
tel Co.  (Mo.)  96. 

Holders  of  unpaid  stock  in  an  insolvent  cor- 
poration should  not  be  admitted  to  defend  an 
action  to  collect  a  debt  against  the  company  by 
interposing  the  defense  of  limitations,  on  the 
ground  that  the  corporation  had  answered  ad- 
mitting the  allegations  of  the  complaint. — ^Mey- 
er V.  Bristol  Hotel  Co.  (Mo.)  96. 

I  4.    Oilloers  and  aseata. 

In  determining  whether  the  debts  of  a  cor- 
poration at  the  time  of  the  creation  of  a  debt 
ptceeded  the  capital  stock  paid  in,  only  first 
mortgage  bonds  in  the  hands  of  purchaaei> 
should  be  considered  as  indebtedness. — Webster 
V.  Whitworth  (Tenn.  Ch.  App.)  290. 

In  a  suit  to  hola  directors  individually  liable 
under  Shannon's  Code,  i  2337,  their  assent  to 
the  creation  of  the  debt  must  be  official  in  their 
capacity  as  directors,  and  it  must  anoear  that 
tlie  debt  has  not  been  paid  and  that  the  corpora- 
tion assets  are  exbansted. — Webster  v.  Whit- 
worth (Tenn.  Ch.  App.)  290. 

In  a  suit  against  directors  individually  under 
Shannon's  Code,  }  2337,  the  corporation  is  a 
proper  party,  though  it  has  assigned,  and  all 
its  assets  have  been  liquidated,  and  the  pro- 
ceeds distributed.  —  Webster  v.  Whitworth 
(Tenn.  Ch.  App.)  290. 

{  5.     Corporate  po^rers  and  llabilltiea. 

AVhtfe  the  president  of  a  turnpike-road  com- 
pany expended  money  of  the  corporation  in 
erecting  on  his  premises  a  toll  house  which 
was  used  by  the  company  for  many  years, 
the  company  exercising  acts  of  ownership  over 
the  premises,  there  was  a  ratification  of  the 
expenditure  mada  by  the  president. — Herring 
V.  Dix  River  ft  L.  Turnpike-Road  Co.  (Ky.i 
570. 

In  a  suit  to  hold  directors  individuallv  liablp 
under  Shannon's  0>de,  §  2337,  held,  that  the 
debt  was  created  with  their  assent. — Webster  v. 
Whitworth  (Tenn.  Ch.  App.)  290. 

Conveyance  by  president  of  corporation 
whose  charter  was  forfeited  held  to  convey  his 
proportionate  interest,  though  conveyance  was 
unauthorized. — Aransas  Pass  Harbor  (3o.  v. 
Manning  (Te.T.  Sup.)  027. 

President  of  corporation  can  convey  assets 
by  individual  consent  of  stockholders  and  direc- 
tors.—Aransas  Pasa  Harbor  Co.  v.  Manning 
(Ttx.  Sup.)  627. 

A  stockholder  of  a  building  assodation  who 
was  present  at  a  meeting  at  which  a  debt  dne 
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from  him  to  such  association  was  transfwred 
to  a  third  party  held  estopped,  by  his  failure 
to  object,  -from  claiming  credit  on  such  debt- 
State  Nat  lioan  &  Trust  Co.  t.  Fuller  (Tex. 
Gr.  App.)  B62. 

(  6.    InaolTeacy  mnA  veeei'reimi 

Where  a  bill  by  a  receiver  of  a  coipora- 
tion  against  stockholders  and  officers  did  not 
show  an  order  of  the  court  authorizing  the  suit, 
a  demurrer  thereto  was  improperly  overruled.— 
Simmons  t.  Taylor  (Tenn.  Sup.)  1123. 

{  7.    Belmoorporatlon    mmA    yeorsaalaa- 
tlon. 

In  an  action  by  stockholders  of  an  msolrent 
corporation  against  the  purchaser  of  the  cor- 
porate property  to  recover  their  interest  in  the 
property  for  fraud  in  the  purchase,  held,  that 
the  evidence  was  sufficient  to  entitle  plaintiffs 
to  recover.— Grace  v.  Noel  Mill  Co.  (Tenn.  Ch. 
App.)  246. 

A  corporation  dissolved  by  the  decree  of  the 
federal  court  held  not  subject  to  another  de- 
cree of  ouster  in  a  state  court. — Grace  ▼.  Noel 
Mill  Co.  (Tenn.  Ch.  App.)  246. 

Failure  of  a  corporation  bondholder  to  de- 
liver second  mortgage  bonds,  on  the  reorgani- 
zation of  a  street  railroad,  held  not  to  defeat 
his  right  to  recover  under  a  contract  entitling 
him  to  bonds  in  the  reorganized  company  on 
the  transfer  of  his  interest  in  the  old  com- 
pany.—Turner  V.  Jackson  (Tenn.  Ch.  App.) 
611. 

The  failure  of  a  bondholder  of  a  corpora- 
tion, who  contracts  to  deliver  his  interest  in  a 
corporation  on  a  reorganization  thereof  in  con- 
sideration of  certain  bonds  of  the  reorganized 
corporation,  to  repay  a  pro  rata  of  $16.40  re- 
c^ved  on  second  mortgage  bonds,  held  not  to 
prevent  his  recovery  in  an  action  for  failure 
to  deliver  the  bonds  of  the  new  corporation. — 
Turner  v.  Jackson  (Tenn.  Cjh.  App.)  511. 

A  contract  requiring  the  delivery  of  certain 
1}onds  In  a  reorganized  corporation,  on  the  con- 
firmation of  a  sale  of  the  property  of  the  old 
corporation,  AeJd  to  entitle  the  purchaser  to 
the  bonds  on  the  confirmation  of  a  sale  under 
the  first  mortgage,  though  a  sale  under  the 
second  morttrage  was  not  confirmed. — Turner 
V.  Jackson  (Tenn.  Ch.  App.)  611. 

Evidence  held  not  to  show  such  misconduct 
on  the  part  of  a  person  contracting  to  trans- 
fer his  bonds  in  an  old  corporation,  in  con- 
sideration of  the  receipt  of  bonds  in  a  reor- 
ganized corporation,  as  would  defeat  a  recov- 
ery for  failure  to  deliver  the  bonds  of  the  re- 
organized corporation. — ^Turner  t.  Jackson 
(Tenn.  Ch.  App.)  611. 

{  S.     IMMolntlon  mad  forfeltn**  of  trua- 
oUse. 

Under  Shannon's  Code,  §S  6115,  6121,  where 
bill  to  wind  up  a  corporation  as  insolvent  is 
filed  in  the  county  of  the  home  office  process 
may  issue  to  other  counties  to  bring  in  stock- 
tiolders.— Sugg  v.  Farmers'  Mut.  Ins.  Ass'n 
(Tenn.  Ch.  App.)  226. 

Stockholders  of  a  corporation  are  proper  par- 
lies defendant  to  a  creditors'  bill  to  wind  it  up 
as  an  insolvent  concern. — Sugg  v.  Farmers' 
Mut.  Ins.  Ass'n  (Tenn.  Ch.  App.)  226. 

S  9.     Forelsa  eorpevatlaiia. 

Under  Sand.  &  H.  Dig.  {  5672,  service  of  a 
summons  on  the  agent  of  a  foreign  corporation 
managing  its  business  was  sufficient,  though  it 
had  designated  another  agent,  as  required  by 
section  1323.  —  Lesser  Cotton  Co.  v.  Tates 
(Ark.)  997. 

Sand.  &  H.  Dig.  {  6672,  is  not  repealed  by 
section  1323;  there  being  no  conflict. — Lesser 
Cotton  Co.  T.  Yates  (Ark.)  997. 


CORRECTION. 

Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  $  10. 

CORROBORATION. 

Of  witness  in  general,  see  "Witneaeea,"  {  8. 

COSTS. 

In  bastardy  proceedings,  see  "Bastards,"  {  1. 

(  1.     Amoniit,  rata,  asd  items. 

The  prevailing  party  may  have  costs  taxed 
for  the  daily  attendance  of  his  witnesses  at  the 
trial,  though  they  reside  in  another  county.— 
Secord  v.  Eller  (Tex.  CHt.  App.)  933. 

{  2.     On   appeal   or  vrror,   and   on   new 
trial  or  motion  therefor. 

Where  the  transcript  on  appeal  is  not  ar- 
ranged in  proper  order,  and  tne  bill  of  excep- 
tions, containing  over  200  pages,  is  not  indexed, 
the  cost  of  the  transcript  will  be  taxed  to  ap- 
pellant though  the  case  is  reversed. — Central 
Coal  &  Coke  C!o.  v.  John  Henry  Shoe  Co. 
(Ark.)  49. 

(  3.     Im  criminal  proseentlon*. 

On  conviction  for  aggravated  assault  on  a 
female,  it  is  error  for  the  county  attorney  to 
tax  a  fee  in  the  county  court  and  also  a  fee 
in  the  justice's  court,  since  he  is  entitled  to  but 
one  fee  in  such  a  case.— Huizar  v.  State  (Tex. 
Cr.  App.)  329. 

It  is  improper  to  tax  the  fees  of  a  justice  of 
the  peace  and  constable  for  an  examining  trial 
against  defendant  in  a  prosecution  for  aggra- 
vated assault  on  a  female,  where  the  examining 
trial  was  in  a  misdemeanor  case. — Huizar  T. 
State  (Tex.  Or.  App.)  829. 

CO-TENANCY. 

See  "Joint  Tenancy";    "Tenancy  In  Oommon." 

COUNTERCLAIM. 

See  "Set-Off  and  Counterclaim." 

COUNTIES. 

See  "Municipal  Corporations." 

County  attorneys,  see  "District  and  Prosecuting 

Attorneys." 
seat  election,  see  "Elections,"  {  1, 

{1.     Creation,  alteration,  enlatoneat  and 
politioal  fnnotlona. 

Bvidence  as  to  the  true  location  of  boundary 
line  between  two  counties  considered,  and  loca- 
tion of  proper  line  determined.  —  Davidson 
County  V.  Cheatham  County  (Tenn.  Ch.  App.) 
209. 

I  X.    OoTommont  and  olBoora. 

Under  Const,  art  7,  {  19,  and  its  amendment 
of  April  4,  1898,  governor  held  entitled  to  ap- 
point county  clerk  for  a  county  as  soon  as  di- 
rector of  census  issued  bulletin  announcing  its 
population  as  exceeding  16,000. — Montgomery 
V.  LitUe  (Ark.)  993. 

It  was  competent  for  plaintiff,  upon  an  issue 
as  to  the  value  of  his  services  as  health  ofScer, 
to  show  that  he  was  a  physician  of  good  stand- 
ing and  long  practice. — Henderson  County  ▼. 
Dixon  (Ky.)  756. 

In  an  action  against  a  county  to  recover 
compensation  for  plaintiff's  services  as  health 
oflScer,  the  appointment  of  plaintiff  being  trav- 
ersed by  the  answer,  it  was  incumbent  on  him 
to  prove  the  organization  of  the  county  board 
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of  health   and    his    appoiatnieat.— Henderson 
County  V.  Dixon  (Ky.)  75G. 

I  3.     Propertji  oontraets,  and  llabilitlea. 

A  county  is  liable  for  the  expenses  of  munie- 
ipal  elections,  including  the  expenses  of  regis- 
tration, except  the  cost  of  printing  and  de- 
livering ballots  and  cards  of  instruction  to 
voters.— Fayette  Oounty  v.  Board  of  Educa- 
tion of  City  of  Lexington  (Ky.)  477. 

A  county  court  has  power  to  employ  an  at- 
torney to  defend  a  suit  against  the  county. — 
Reynolds  v.  Clark  County  (Mo.)  382. 

{  4.    Flaoal    muumeateai,    rablle    debt, 
■eenritlea,  amd  tazattOB. 

Under  Const.  §g  157,  158,  a  subscription  by  a 
county  in  aid  of  a  railroad  held  unanthoriised 
where  it  would  create  an  indebtedness  in  ex- 
cess of  the  limit  prescribed. — Whitney  v.  Ken- 
tucky Midland  By.  Co.  (Ky.)  24. 

Under  Const.  S  179,  a  vote  taken  in  a  county, 
after  the  constitution  was  adopted,  favoring  a 
subscription  by  the  county  in  aid  of  a  railroad, 
did  not  authorize  the  county  to  make  such  a 
subscription,  though  the  vote  and  subscription 
were  provided  for  by  a  law  passed  prior  to  the 
adoption  of  the  constitution. — Whitney  ▼.  Ken- 
tucky Midland  Ry.  Co.  (Ky.)  24. 

Const,  art.  10,  |  12,  does  not  invalidate  a 
county  warrant  which  is  valid  when  issued, 
because  the  available  funds  are  exhausted  be- 
fore it  is  reached  for  payment ;  but  it  is  paya- 
ble from  the  surplus  of  revenue  collected  in  sub- 
sequent years  which  remains  after  paying  cur- 
rent expenses.— State  ex  rel.  National  Btuik  of 
Bolla  V.  Johnson  (Mo.)  390. 

Rev.  St.  1890,  {  6771,  authorizes  the  pay- 
ment of  old  county  warrants  from  the  surplus 
of  current  revenues  remaining  after  the  pay- 
ment of  current  expenses  in  the  order  of  their 
presentation,  and  not  pro  rata.— State  ex  rel. 
National  Bank  of  Bolla  v.  Johnson  (Mo.)  300. 

Gen.  St.  1866,  p.  227,  was  not  entirely  repeal- 
ed by  Const,  art.  10,  S  12,  but  was  only  modi- 
fied to  the  extent  of  requiring  all  current  ex- 
penses to  be  first  paid  before  the  surplus  reve- 
nues of  anv  year  could  be  applied  to  the  pay- 
ment of  old  warrants,  in  the  order  of  uieir 
presentation.— State  ex  rel.  National  Bank  of 
Bolla  V.  Johnson  (Mo.)  390. 

Where  a  valid  county  warrant  is  not  paid 
for  want  of  county  funds,  it  is  payable  from 
the  surplus  of  the  revenues  of  a  succeeding  year 
which  remain  after  paying  current  expenses, 
without  an  additional  appropriation  by  the 
county  court. — State  ex  rel.  National  Bank  of 
Rolla  V.  Johnson  (Mo.)  390. 

Under  Sayles'  Ann.  CiT.  St.  art  249S,  a  tax- 
payer cannot  maintain  an  action  to  recover 
money  allowed  as  a  salary  to  a  county  ofllrer 
by  the  commissioners'  court  in  violation  of  law. 
—Stephens  v.  Campbell  (Tex.  Civ.  App.)  161. 

{  5.     Actions. 

The  county  attorney,  when  authorized  by  the 
fiscal  court,  and  counsel  employed  by  authority 
of  the  court  to  assist  him,  had  authority  to  in- 
stitute an  action  in  the  name  of  the  county  to 
rescind  a  contract  made  by  the  county.— 
Daviess  Connty  ▼.  Daviess  Gravel-Road  Co. 
(Ky.)  76Z 

COURTS. 

See  "Criminal  Law,"  {  1. 

Contempt  of  court,  see  "Contempt." 

Judjres,  see  "Judges." 

Jurisdiction     of     criminal     proeecntiont,     see 

"Criminal  Law,"  |  1. 
Justices'  courts,  see  "Justices  of  the  Peace." 
Mandamus  to  inferior  courts,  see  "Mandamus," 

tl. 
Province  of  court  and  jury,  see  "Trial,"  {  4. 


Bemoval  of  action  from  state  court  to  United 

States  court,  see  "Removal  of  Causes." 
Review  of  decisions,  see  "Appeal  and  Error." 
Trial  by  court  without  jury,  see  "Trial,"  |  10. 

I  1.     EstabUshmeat,    orsanisatioa,    amd 
pro««da>«  la  sanevaL 

An  opinion  holding  that  banks  were  not  sub- 
ject to  county  taxation  having  sabsequently 
been  overruled,  banks  may  now  be  repaired 
to  pay  county  taxes  for  the  period  during  which 
that  opinion  was  in  force. — Bohannon  t.  Bank 
of  Shelbyville  (Ky.)  474;  Same  v.  Farmers'  & 
Traders'  Bank.  Id. 

{  2.     Courts  of  Bomeral  original  Jnrlsdlo- 
tlon. 

In  an  action  to  foreclose  a  tax  lien,  a  idea  to 
the  jurisdiction  on  the  ground  that  the  amount 
involved  was  below  the  limit  of  the  district' 
court  hvld  properly  overruled.— Orace  v.  City  of 
Bonham  (Tex.  Civ.  App.)  158. 

The  question  whether  certain  items  of  ex- 
pense in  executing  a  power  of  sale  of  personal- 
ty were  fraudulently  placed  in  plaintifTs  peti- 
tion in  order  to  bring  the  case  within  the  juris- 
diction of  the  court  AeW  one  for  the  jury. — 
Heierman  ▼.  Robinson  (Tex.  Qv.  App.)  6B7. 

i  3.     Courts  of  appellate  Jarladlettom. 

Appeal  may  be  taken  to  the  supreme  court 
from  the  judgment  in  an  action  for  injury  to 
plaintiffs  farm  by  taking  a  strip  thereof  for  a 
railroad,  where  defendant  answers,  claiming  a 
right  to  take  the  strip.— Miller  t.  8t  I^oaia  & 
K.  C.  Ry.  Co.  (Mo.)  fe. 

Question  whether  Act  Ark.  April  9, 1891,  sub- 
jecting patent  notes  to  all  defenses  in  the  hands 
of  any  holder,  had  taken  effect  May  1st,  held 
not  a  federal  question,  so  as  to  give  supreme 
court  appellate  jurisdiction.— Clark  t.  Porter 
(Mo.)  89. 

Question  of  fraud  in  procurement  of  notes 
and  failure  of  consideration  therefor  Held  not  a 
federal  question,  so  as  to  give  supreme  court 
appellate  jurisdiction. — Clark  ▼.   Porter  (Mo.) 

In  order  to  give  supreme  court  appellate  ju- 
risdiction on  ground  that  the  construction  of 
the  federal  constitution  is  involved,  record 
must  show  afOrmatively  that  the  question  was 
raised  by  losing  party  in  lower  court. — Clark  v. 
Porter  (Mo.)  89. 

The  appellate  jurisdiction  of  a  case  Md  to 
be  governed  by  the  real  amount  in  dispute  as 
disclosed  by  the  record,  notwithstanding  that 
the  aggregate  of  the  original  claim  and  counter- 
claim exceed  the  jurisdictional  limit. — Wilson  v. 
Russler  (Mo.)  870. 

The  supreme  court  has  no  jurisdiction  of  an 
appeal  by  a  landowner  from  a  judgment  of  the 
circuit  court  awarding  him  $25  in  a  proceed- 
ing instituted  for  ascertaining  the  damages  suf- 
fered by  the  construction  of  a  ditch  for  ag- 
gricultural  purposes  under  Rev.  St.  1889,  c.  W, 
art.  2.— liile  v.  Gibson  (JIo.)  371. 

In  injunction  proceedings  against  a  road  over- 
seer, where  the  legality  of  the  order  opening 
the  road  is  questioned,  the  supreme  court  is 
the  oroper  apellate  tribunal. — Munroe  t.  Craw- 
ford^ (Mo.)  873. 

A  conviction  of  a  Christian  scientist  for  a 
violation  of  an  ordinance  requiring  physicians 
to  report  all  cases  of  diphtheria  to  the  board 
of  health  is  not  a  violation  of  Const,  art.  2, 
I  6,  and  hence  an  appeal  will  not  lie  to  the 
supreme  court. — City  of  Kansas  City  v.  Baird 
(Mo.>  495. 

Supreme  court  Add  to  have  jurisdiction  of  an 
appeal  from  orders  vacating  an  execution  sale 
of  a  debtor's  homestead  under  0>n8t.  1875,  art. 
a,  {  12.— SUnson  v.  Call  (Mo.)  729. 

It  being  alleged  that  a  city  ordinance  author- 
ized the  damaging  of  plaintiflTs  property  with- 
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ont  compensation,  opportunity  to  be  heard,  or 
due  process  of  law,  a  conEtitutional  questioa 
•vrnH  InTolved,  authorizing  an  appeal  to  tlie 
supreme  court.— Rucltert  t.  Grand  Are.  R7.  Co. 

(Mo.)  814. 

Where  plalatiff  sued  defendants  for  $42.86, 
and  defendant  filed  a  cross  action  agaiast  his 
co-defendant  for  $100  on  an  independent  canse 
of  action,  the  two  claims  cannot  be  added  to 
bring  the  case  within  the  jurisdictioa  of  the 
court  of  civil  appeals.— Kiel  ▼.  Campbell  (Tex. 
CIt.  App.)  659. 

Under  Const,  art.  8,  i  6,  and  Rev.  St.  arts. 
907,  1000,  the  court  of  civil  appeals  held  to  have 
no  jurisdiction  to  issue  a  writ  of  mandamus  to 
the  district  court  to  compel  the  latter  to  grant 
an  application  for  a  writ  of  habeas  corpus. — 
Wet*  V.  Thompson  (Tex.  (3lv.  App.)  1050. 

I  4.     Cononrrent  aad   eonfllctiss   Jnria- 
dlotlon,  mud  oomlty. 

Where  the  circuit  court  made  an  order  that 
the  plainti^  in  a  certain  action  might  sue  for 
all  persona  similarlr  situated,  that  court  there- 
by acquired  jurisdiction  of  all  such  persons  and 
of  tiie  subject-matter.— McCann  t.  City  of 
Lonisville  (Ky.)  446;  Adams  t.  Same,  Id. 

Overruling  a  motion  to  redoclcet  a  cause  in 
the  court  of  appeals  certified  back  to  it  by  the 
supreme  court  Is  not  a  decision  in  the  cause, 
within  Const.  Amend.  1884,  {  C— Bradley  v. 
Milwanlcee  Mechanics'  Ins.  Co.  (Mo.)  844. 

The  mere  fact  that  judges  of  a  court  of  ap- 
peals differ  from  another  court  of  appeals  docs 
not  devest  the  court  of  jurisdiction,  nor  does 
•t  or  the  certificate  thereof  invest  the  supreme 
court  with  jurisdiction.— Bradley  v.  Milwauliee 
Mechanics'  Ins.  Co.  (Mo.)  844. 

Where  a  canse  certified  by  a  court  of  appeals 
to  the  supreme  court  as  involving  title  to  real 
estate  was  certified  back  to  it,  the  case  should 
be  redocketed  and  set  down  for  hearing. — 
Bradley  v.  Milwaukee  Mechanics'  Ins.  Co. 
(Mo.)  844. 

Under  CV>nst.  Amend.  1884,  i  6,  the  record  on 
transfer  of  a  cause  from  a  court  of  appeals  to 
the  supreme  court  must  show  a  decision  ren- 
dered in  the  cause.— Bradley  t.  Milwaukee 
Mechanics'  Ins.  Co.  (Mo.)  844. 

COVENANTS. 

I  1.    Oolutraction  and  operation. 

A  deed  conveying  standing  marked  trees, 
which  ^ves  to  the  grantee  as  much  time  as  he 
may  desire  to  remove  them,  is  a  conveyance 
of  real  estate,  and  a  covenant  of  warranty  of 
title  runs  with  the  property.— Asher  Lumber 
Co.  V.  Comett  (Ky.)  074. 

Where  a  deed  conveying  standing  trees  with 
covenant  of  warranty  gave  a  lien  upon  land  to 
indemnify  the  grantee  agaiost  loss  on  account 
of  failure  of  tne  title  to  the  trees,  the  lieu 
did  not  past  to  a  subsequent  purchaser. — Asher 
Lnmber  Cto.  t.  Q>mett  (Ky.)  974 

COVERTURE. 

See  "Hnsband  and  Wife." 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  f  8. 

CREDITORS. 

See  "Assignments  for  Benefit  *f  Creditors"; 
"Bankruptcy." 

Remedies  against  surety,  see  "Principal  and 
Surety,"  |  3. 

Suiirogation  to  rights  of  creditor,  see  "Subroga- 
tion." 


CRIMINAL  LAW. 

See  "Abduction";  "Adultery";  "Assault  and 
Battery,"  §  1:  "Burglary";  "Contempt"; 
"Embezzlement'^  "Gandng,'^' S 1;  "Homicide"; 
"Incest";  "Intoxicating  Liquors,"  fS  3,  4; 
"I.Arceny";  "Libel  and  Slander,"  §  3;  "Per- 
jury"; "Rape";  "Receiving  Stolen  Goods"; 
"Seduction,"  §  1;    "Threats." 

Arrest  of  accused,  see  "Arrest,"  i  1. 

Bail,  see  "Bail,"  §  1. 

Bastardy,  see  "Bastards,"  |  1. 

Constitutional  guaranty  of  equal  protection  of 
laws,  see  "Constitutional  Law,"  i  5. 

Costs  in  criminal  prosecutions,  see  "Costs," 
S  8. 

Grand  jury,  see  "Grand  Jury." 

Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 

Offenses  against  election  laws,  see  "BUections," 
§3. 

by  carriers,  see  "Carriers,"  §  1. 

Prosecuting  officers,  see  "District  and  Prosecut- 
ing Attorneys." 

Termination  of  prosecution,  see  "Malicious  Pros- 
ecution," {  2. 

Turning  cattle  into  indosure  of  another,'  see 
"Animals." 

Violation  of  local  option  live  stock  law,  see 
".Vnimals." 

t    1.    Jnrlsdletlon. 

Under  Laws  1881,  p.  13,  fS  2,  8,  Xdd,  that 
the  district  court  has  jurisdiction  to  try  mis- 
demeanor cases  wherein  a  fine  not  exceeding 
*200  is  the  punishment— Brady  t.  State  (Tex.. 
Cr.  App.)  827. 

Under  the  general  laws  of  Texas,  the  county 
court  has  concurrent  jurisdiction  with  the  jus- 
tice courts  over  all  misdemeanors  that  said 
courts  have  Jurisdiction  to  finally  try.— Brady 
V.  State  (Tex.  Cr.  App.)  827. 

i  2.    V«aii«. 

If  the  defendant  gives  a  reasonable  notice  of 
application  for  a  change  of  venue,  and  tenders 
the  petition  and  affidavits  required,  the  refusal 
to  permit  the  petition  and  affidavits  to  be  filed 
is  reversible  error. — Greer  v.  Commonwealth 
(Ky.)  443. 

Three  days'  notice  of  an  intended  application 
for  a  change  of  venue  held  sufficient.--Greer  v. 
Commonwealth  (Ky.)  443. 

Where  one  not  the  owner  sells  and  points 
out  a  horse  then  running  on  the  range  to  an 
innocent  purchaser,  who  afterwards  takes  pos- 
session of  it  in  another  county,  the  larceny  is 
committed  in  the  latter  county,  and  the  seller 
may  be  indicted  and  convicted  in  such  county. — 
Walls  V.  State  (Tex.  Cr.  App.)  328. 

Venue  in  a  criminal  case  may  be  properly 
changed,  in  court's  discretion. — ^Robinson  v. 
State  (Tex.  O.  App.)  800. 

I  S.    Feraaer  Jeopardy. 

Under  Sand.  &  H.  Dig.  {  2343,  a  conviction 
of  a  misdemeanor  on  a  voluntary  pica  of  guilty 
before  a  Justice  of  the  peace  in  another  town- 
ship than  the  one  in  which  the  offense  was 
committed  held  not  a  bar  to  a  subsequent  con- 
Tiction.- Crowder  ▼.  State  (Ark.)  689. 

An  acquittal  on  the  charge  of  murder  keM 
to  be  no  bar  to  a  further  prosecution  for  man- 
slaughter for  the  same  offense. — Pickett  v.  State 
(Tex.  Cr.  App.)  826. 

Where  defendant  was  accused  of  sending  a 
threatening  notice  in  violation  of  the  "white- 
capping"  statute,  a  former  conviction  for  send- 
ing an  exactly  similar  notice  to  a  different  per- 
son was  not  a  bar  to  the  prosecution. — Dunn  t. 
State  (Tex.  Cr.  App.)  671. 

I  Previous  conviction  under  a  void  indictment 
i  held  no  bar  to  conviction  under  a  vaiid  in- 
'  dictment— Ogle  v.  State  (Tex.  Ciir.  App.)  1009. 
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Consent  of  accused  to  be  tried  ander  a  Toid 
indictment  cannot  gire  tiie  court  jnrisdiction 
tliereunder.— Ogle  y.  State  (Tex.  Cr.  App.) 
1009. 

i  4.    AxTalcmmant  and  pleas,  and  nolle 

Sroaeqni  ov  dlaoontlnnanee. 
:  H.  Dig.  {  23i3.  aathoriziQ|  volon- 
tary  pleas  of  guilty  in  misdemeanors,  Mid  not 
unconstitutional  because  circumscribing  the  Ju- 
risdiction of  justices  of  the  peace. — Orowder  T. 
State  (Ark.)  669. 

Under  an  indictment  charging  a  sale  of  liq- 
uor at  a  certain  hour  of  a  day  named,  Add 
error  to  sustain  a  demurrer  to  defendant's  plea 
of  former  conyiction  under  an  indictment  char- 
nng  a  sale  at  another  hour  of  the  same  day. — 
Ranbold  ▼.  Commonwealth  (Ky.)  781. 

A  plea  of  former  jeopardy  comes  too  late  on 
motion  in  arrest  of  judgment— Pickett  T.  State 
(Tex.  Cr.  App.)  825. 

A  plea  of  autrefois  acqnit,  in  a  prosecution 
for  homicide,  held  to  present  a  question  for  the 
Jury.— Cook  t.  State  {Tex.  Cr.  App.)  872. 

(  6.    Erldesoe— Pvesnxnptloas  aad   Imr- 
den  of  proof. 

Requested  Instruction  as  to  alibi  htid  properly 
refused.— Saenx  r.  State  (Tex.  Or.  App!)  816. 

Eyidence   tending  to    show    subornation   of 

Serjnry  held  inadmissible  in  failing  to  connect 
etendant  with   the  attempted   subornation. — 
Cogdell  y.  State  (Tex.  Cr.  App.)  645. 

.  Eyidence  is  admissible  to  show  an  attempt 
by  defendant  to  suborn  a  witness. — Cogdell  y. 
State  (Tex.  Cr.  App.)  646. 

{   6.    —  Faeta  la  Issue  and  relerant  to 
tlie  issne. 

The  commonwealth  having  introduced  evi- 
dence tending  to  show  that  defendant  was  not 
a  skilled  surgeon,  he  should  have  been  permit- 
ted to  prove  by  persons  in  whose  families  he 
had  practiced  that  he  was  capable  and  pro- 
ficient.—Clark  V.  Commonwealth  (Ky.)  740. 

The  court  did  not  err  in  refusing  to  permit 
defendant  to  prove  by  physicians  that  it  is  the 
universal  custom  for  unmarried  women  ille- 
eitlmately  pregnant  to  take  every  character  of 
amg  to  produce  miscarriage.— Oark  v.  Gom- 
monwealth  (Ky.)  740. 

Id  a  prosecution  for  incest,  an  occurrence 
two  years  before,  offered  to  show  the  motive  of 
defendant's  wife  in  inducing  the  prosecution, 
held  properly  rejected.— Ramsey  v.  State  (Tex. 
Cr.  App.)  876. 

S  7.   ^—  Otker  oCensies  and  ekacaetax  of 
aoovaed. 

Where  deceased  was  found  dead  in  an  oper- 
ating chair  in  the  office  of  defendant,  a  phy- 
sician, and  there  was  testimony  tending  to 
show  that  she  died  from  an  attempt  to  com- 
mit an  abortion,  declarations  of  defendant  tend- 
ing to  show  that  he  had  committed  other  abor- 
tions were  not  admissible  to  show  that  he  had 
committed  the  act  in  question. — Clark  v.  (Com- 
monwealth (Ky.)  740. 

Evidence  that  accused  had  passed  under  dif- 
ferent names  in  different  counties  held  not  ob- 
jectionable as  putting  defendant's  character'  in 
evidence.— Edmunds  y.  State  (Xex.  O.  App.) 
871. 

{  8.    -^  Beet  and  seoondavx  eyldenoe. 

Testimony  in  a  prosecution  for  theft  as  to 
finding  certain  charred  remains  and  burned 
clothing,  and  their  introduction  in  evidence, 
held  improper.— Mnrrah  v.  State  (Tex.  Or.  App.) 
818. 

Eyidence  that  certain  witnesses  had  seen  an 
alleged  libelous  pamojilet  held  not  inadmissible 
as  secondary  evidence,  because  the  pamphlet 
seen    was   not   the   identical   one   wmcb    was 


copied  in  the  information.— Lockard  T.   State 
(Tex.  Or.  App.)  566. 

§  9.    —  Admissions,  deelaxations,  and 
hearsay. 

As  there  was  evidence  tending  to  show  that 
the  attempt  to  commit  an  abortion  was  made 
in  a  bunghng  manner,  it  was  admissible  for  the 
prosecution  to  prove  by  witnesses  personally 
acquainted  with  the  extent  of  defendant's  skill 
as  a  surgeon  that  he  was  nnskillfnl. — Clark  y. 
Commonwealth  (Ky.)  740. 

On  a  proeecntion  for  embeszlement,  cer- 
tain evidence  held  inadnussible  as  hearsay. — 
StallingB  y.   State  (Tex.  Or.  App.)   127. 

Where  a  witness  who  had  known  defend- 
ant's mother  before  her  marriage  testified  in  a 
prosecution  for  illegal  voting  as  to  her  maiden 
name,  his  testimony  was  admissible. — May  y. 
State  (Tex.  CT.  Ak>.)  132. 

An  agreement,  signed  by  defendant's  attorney 
in  a  prosecution  for  burglary,  that  the  defend- 
ant had  been  convicted  of  theft  growing  out 
of  the  same  transaction,  Aeld  not  admissible 
against  his  client,  who  had  not  signed  the 
agreement.- Mnrmutt  v.  State  (Tex.  Cr.  App-) 
634. 

{  10.  -^  Aots  and  declarations  of  ooa- 
spirators  and  co-defendante. 

The  flight  of  one  indicted  for  the  same  of- 
fense cannot  be  used  in  evidence  atninst  de- 
fendant.—Landers  V.  State  '(Ttex.  Or.  App.) 
657. 

A  conversation  in  prosecution  for  cattle  theft 
Add  inadmissible  to  show  a  conspiracy  to  steal 
a  calf  .—Landers  v.  State  (Tex.  Cr.  App.)  557. 

Where  the  evidence  on  a  trial  for  assault 
with  intent  to  murder  showed  that  defendant 
and  another  acted  together  as  principals,  the 
state  could  show  the  kind  of  blow  struck  by  a 
weapon  in  the  hands  of  defendant's  confeder- 
ate and  its  effect  on  the  prosecuting  witness.— 
Henry  v.  State  (Tex.  Cr.  App.)  882. 

§11.  ^—  DoeanMntaiy  erldeaoo. 

Photographs  showing  condition  of  deceased's 
brain  after  removal  of  the  skull  keld  admissi- 
ble on  a  trial  for  murder. — Monson  ▼.  State 
(Tex.  Cr.  App.)  647. 

1 12.  ^^  Opinion  eyidenee. 

Under  an  indictment  for  murder  from  an  at- 
tempt to  commit  an  abortion,  it  was  not  error 
to  permit  physicians  to  testify  that  by  reason 
of  the  fact  that  deceased  was  an  unmarried 
woman  the  danger  of  exposure  and  the  mental 
anguish  would  make  her  more  susceptible  to 
shook  than  if  she  had  been  a  married  woman. 
—Clark  V.  Commonwealth  (Ky.)  740. 

Where  a  physician,  testifying  for  the  prose- 
cution as  an  expert,  refers  to  a  medical  au- 
thor, the  defendant  should  be  permitted  to 
cross-examine  him  as  to  what  the  author  states. 
—Clark  V.  Ck>mmonwealth  (Ky.)  740. 

On  a  prosecution  for  embezzlement,  a  wit- 
ness acquainted  with  prosecntor's  condition 
after  a  fit  on  the  da:^  of  the  embezzlement  may 
state  that  his  condition  was  similar  to  that 
after  a  fit  in  the  jury's  presence  on  the  day 
of  the  trial.— Sullings  v.  State  (Tex.  Cr.  App.) 
127. 

In  a  homicide  prosecution,  an  expert  witness 
may  testify  as  to  the  probable  result  of  the 
wound.— Robinson  v.  State  (Tex.  Or.  App.)  868. 

1 13.  —  Confessions. 

Upon  a  trial  for  receiving  stolen  goods,  Add 
error  to  admit  evidence  of  the  thief's  confes- 
sion, made  in  the  absence  of  accused. — ^Luns- 
ford  y.  Commonwealth  (Ky.)  781. 

In  a  prosecution  for  homicide.  It  was  not 
error  to  permit  introduction  of  teetimony  of 
accused  In  habeas  corpus  proceeding. — Robin- 
son V.  State  (Tex.  Cr.  App.)  869. 
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S  14.  ^^  Welsht  and  ■nlBeienoy. 

Evidence  held  safficient  to  convict  defoid- 
ant  of  fraudulently  converting  money.— Oosby 
T.  State  (Tex.  Cr.  App.)  129. 

{  15.  Time  of  trial  amd  oontlnnanoe. 

Upon  the  trial  of  one  of  several  defendants 
for  murder  a  continuance  should  have  been 
granted  to  enable  him  to  obtain  the  presence  of 
\yitnessea  who  would  have  testified  that  deceas- 
ed had  attacked  all  the  defendants,  and  that 
they  had  a  right  to  defend  each  other  from  a 
common  enemy.— Oambrel  v.  Commonwealth 
(Ky.)  272. 

A  continuance  on  the  ground  of  public  ex- 
citement and  of  the  prejudice  against  accused 
held  properly  denied.--<3uinn  v.  Commonwealth 
(Ky.)  7^. 

Where  the  commonwealth,  upon  the  third 
trial  of  defendant,  introduced  for  the  first 
time  a  witness  who  testified  to  a  material  ad- 
mission made  by  defendant,  the  court  should 
have  given  accused  a  reasonable  opportunity 
to  procure  the  presence  of  a  witness  to  contra- 
dict such  testimony. — Lowry  ▼.  Commonwealth 
(Ky.)  977. 

Overruling  of  motion  for  a  continuance  to 
procure  presence  of  a  witness  whose  evidence 
was  not  Inconsistent  with  the  prosecution's  the- 
ory Md  not  reversible  error. — Chavarria  t. 
State  (Tex.  Or.  App.)  812. 

Where  it  appears  that  a  witness  in  a  per- 
jury prosecution,  to  procure  whose  attendance 
a  continuance  is  prayed,  is  sick,  and  had  been 
for  two  months,  and  is  getting  worse,  a  re- 
fusal to  grant  such  continuance  is  not  improp- 
er.—Chavarria  V.  State  (Tex.  Cr.  App.)  312. 

Where  the  sickness  of  defendant's  counsel 
was  produced  by  the  voluntary  use  of  intoxi- 
cating liquor,  it  was  not  error  to  refuse  a  con- 
tinuance.—Coleman   T.   State   (Tex.   Or.   App.) 

Motion  for  continuance  on  ground  of  absent 
witnesses  in  a  criminal  case  Mid  properly  over- 
ruled.—Calhoun  V.  State  (Tex.  Cr.  App.)  822. 

Where  a  defendant  plead*  self-defense,  a  con- 
tinuance should  be  granted  for  the  absence  of 
the  only  witness  competent  to  testify  as  to  hav- 
ing seen  deceased  with  a  knife  during  a  cer- 
tain stage  of  the  difficulty. — Cogdell  t.  State 
(Tex.  Or.  App.)  646. 

Accused  held  not  entitled  to  a  continuance 
for  absence  of  witnesses,  not  having  exercised 
diligence  to  subpcena  them.— Ash  v.  State  (Tex. 
O.  Anp.)  881. 

Evidence  of  absent  witnesses  heid  not  prob- 
ably true,  and  hence  accused  was  not  entitled  to 
a  continuance  to  obtain  them. — ^Ash  y.  State 
(Tex.  Or.  App.)  881. 

Bill  of  exceptions  Add  not  to  show  error  in 
denying  accused  a  continuance  to  produce  im- 

S caching   testimony.- IHppett   r.    State    (Tex. 
tr.  App.)  883. 

{16.  Trial— PreUmlaary  proeeedlnct. 

Where  defendant  announced  ready  when  his 
case  was  called,  he  waived  service  of  a  copy 
of  the  indictment— Dilfin  ▼.  State  (Tex.  (>. 
App.)  128. 

Where  two  are  separately  indicted  for  the 
same  offense,  the  one  whose  case  is  first  on 
the  docket  is  properly  tried  first,  where  both 
make  affldavlta,  under  Code  Cr.  Proc.  art  707, 
that  the  other  be  tried  first- Bocha  ▼.  State 
(Tex.  Cr.  App.)  1018. 

(  17.  ^—  ConTM  and  eondnot  «f  trial  Is 
sencraL 

Cr.  Code  Prac.  {  219,  requiring  the  indict- 
ment to  be  read  to  the  jury,  is  mandatory,  and 
a  total  failure  to  con^ly  with  the  requirement 
is  reversible  error.— Farris  t.  Commonwealth 
(Ky.)  615. 


Permitting  a  photographer  to  take  a  picture 
of  the  jury  while  a  criminal  trial  was  in  prog- 
ress waa  not  reversible  «rror.— Lenert  v.  State 
(Tex.  Cr.  App.)  563. 

That  accused's  leading  counsel  was  taken  ill 
during  the  trial,  and  accused  was  compelled  to 
proceed  with  other  counsel,  held  not  ground 
for  reversal  of  conyiction.— Moseley  ▼.  State 
(Tex.  Or.  App.)  877. 

Illness  of  accused's  leading  counsel  at  the 
time  accused  was  called  for  trial,  and  that  be 
was  denied  a  postponement,  held  not  grounds 
for  reversal.— Richards  y.  State  (Tex.  Cr.  App.) 
877. 

That  prosecuting  attorney  was  permitted  to 
act  as  interpreter  in  a  prosecution  in  which  he 
was  Interested  held  not  error.— Tores  v.  State 
(Tex.  Cr.  App.)  880. 

§  18.  ^^  Heceptloii.  of  eyidenoe. 

Instruction  as  to  evidence  admitted  as  part 
of  the  res  gestse  in  prosecution  for  white-cap- 
ping held  to  properly  restrict  the  consideration 
of  such  evidence  by  the  jury. — Dunn  t.  State 
(Tex.  Or.  App.)  571. 

It  was  not  error  for  the  court  to  fail  to 
limit  impeaching  testimony,  which  couid  haye 
been  considered  for  no  other  purpose. — ^Robin- 
son y.  State  (Tex.  Cr.  App.)  869. 

(19.  ——  Oondnot  of  ooiuueL 

A  district  attorney's  comment  oh  defendant's 
failure  to  have  the  testimony  of  one  jointly 
indicted  with  him  held  error. — Landers  y.  State 
(Tex.  Cr.  App.)  557. 

Where  defendant  did  not  request  an  instruc- 
tion to  disregard  remarks  of  the  state's  attor- 
ney, the  judgment  will  not  be  reversed  on  ac- 
count thereof.— Duckworth  y.  State  (Tex.  Cr. 
App.)  874. 

Remarks  of  state's  counsel  cannot  be  com- 
plained of,  the  court  not  being  requested  to 
instruct  the  Jury  to  disresard  tnem. — Pearl  v. 
State  (Tex.  (3r.  App.)  1018. 

1 20.  ——  ProTlnoe    of    oonrt    aad    Jnry 
in  seneraL 

An  instruction  on  defendant's  fiight  after  the 
commission  of  an  alleged  crime  had  erroneous, 
as  being  on  the  weight  of  the  evidence. — Seeley 
V.  State  (Tex.  Or.  App.)  300. 

In  a  perjury  prosecution,  the  court  will  not 
decide  tiie  credibility  of  a  witness  as  a  predi- 
cate for  the  introduction  of  the  witness. — 
Chavarria  y.  State  (Tex.  Cr.  App.)  812. 

Instruction  in  a  prosecution  for  theft  hdd  on 
the  weight  of  evidence,  and  erroneous.- Dicken- 
son v.  State  (Tex.  Cr.  App.)  328. 

Instruction  held  not  erroneous  as  on  the 
weight  of  evidence.— Messer  y.  State  (Tex.  Cr. 
App.)  643. 

An  instruction  as  to  the  effect  of  the  knowl- 
edge of  accused  of  the  character  of  deceased 
held  not  on  the  weight  of  evidence. — Messer 
y.  State  (Tex.  Cr.  App.)  643. 

S21.  —  Neoessity,  reavlslies,  aad  aaf- 
flclenoT   of  lastenotloas. 

The  giving  of  cautionary  instructions  In  a 
homicide  case  is  not  .ground  for  reversal,  un- 
less the  accused  has  been  injured  by  grrosa  abuse 
thereof.— Raybum  v.  State  (Ark.)  356. 

An  additional  instruction  as  to  circumstan- 
tial evidence,  given  after  the  attorney  for  the 
defense  had  interpreted  a  former  instruction 
thereon  in  his  argumente  to  the  jury,  Md  not 
erroneous.- Raybum  y.  State  (Ark.)  356. 

An  instruction  that  the  burden  of  showing  an 
alibi  is  on  the  defendant  but  i'  the  testimony 
raises  a  reasonable  doubt  of  defendant's  pres- 
ence, he  should  be  acquitted,  is  not  erroneous.— 
Uaybum  y.  State  (Ark.)  856. 


Digitized  by 


Google 


1160 


63  SOUTHWESTBRN  REPORTKK. 


An  instractlon  which  merely  attempted  to 
Rtate  an  abstract  principle  of  law  should  have 
been  omitted.— Greer  y.  Commonwealth  (Ky.) 
443. 

It  waa  error  to  instruct  the  jury  to  find  de- 
fendant guilty  if  they  believed  certain  things 
"from  the  evidence  and  circumstances  proven 
in  the  case,"  as  the  word  "circumstances" 
should  have  been  omitted. — Greer  ▼.  Common- 
wealth. (Ky.)  443. 

Instead  of  giving  an  instruction  as  to  reason- 
able doubt  which  was  uniatelligible,  the  court 
should  have  instructed  the  jury  that  "if,  upon 
the  entire  case,  you  have  a  reasonable  doubt 
of  defendant  being  proven  guilty  or  as  to  any 
fact  neoesHnry  to  establish  his  guilt,  you  should 
acquit  him;  or,  if  you  have  such  doubt  as  to 
the  degree  of  the  offense,  you  will  find  him 
guilty  of  manslaughter  only."— dark  ▼.  Com- 
monwealth (Ky.)  740. 

No  instruction  should  have  been  given  as  to 
involuntary  manslaughter  or  homicide  by  mis- 
adventure, there  being  nothing  to  indicate  that 
the  injury  was  inflicted  by  accident. — Mont- 
gomery T.  Commonwealth  (&.y.)  747. 

The  court  did  not  err  in  refusing  an  instruc- 
tion presenting  an  hypothesis  which  there  was 
no  evidence  to  support. — Qninn  ▼,  Common- 
wealth (Ky.)  792. 

Requesting  an  instruction  that  contradic- 
tory statements  could  be  considered  only  as  af- 
fecting defendant's  credibility  as  a  witness  held 
not  to  entitle  defendant  to  urge  on  appeal  that 
the  court  erred  in  failing  to  instruct  that  de- 
fendant's bad  character  could  be  considered 
only  as  affecting  his  credibility.— State  t.  Fur- 
gerson  (Mo.)  101. 

Where  there  was  no  evidence  of  defend- 
ant's bad  character,  the  failure  to  instruct  that 
his  bad  character  could  be  considered  only  as 
affecting  his  credibility  as  a  witness  hOd  not 
erroneous.— State  t.  Furgerson  (Mo.)  101. 

An  instruction  that  contradictory  and  incrinl- 
inatin^  statements  of  defendant  regarding  the 
homicide  could  be  considered  only  as  affecting 
his  credibility  as  a  witness  held  properly  re- 
fused.—State  T.  Furgerson  (Mo.)  101. 

Instruction  that  the  jury  should  convict  if 
they  found  that  defendant  committed  an  assault 
with  intent  to  murder  "by  the  means  charged 
in  the  indictment"  held  not  error,  where  the 
indictment  charged  no  particular  means. — Pena 
V.  State  (Tex.  Or.  Appj  311. 

In  a  prosecution  for  assault  with  intent  to 
murder,  the  testimony  of  the  state's  witness  held 
not  in  contradiction  of  the  testimony  of  de- 
fendant's witness,  and  hence  an  instruction 
limiting  the  former  testimony  was  unnecessary. 
— Massingill  y.  State  (Tex.  Cr.  App.)  315. 

Instruction  in  a  murder  prosecution  that  if 
deceased  left  his  place  of  safety  voluntarily, 
and  in  consequence  received  the  fatal  shot,  or 
if  there  was  a  reasonable  doubt  in  regard  there- 
to, then  to  acquit,  held  proper.— Taylor  y. 
State  (Tex.  Cr.  App.)  330. 

Instruction  in  murder  prosecution  that  if  de- 
fendant forced  deceased  to  accompany  defendant 
to  prevent  another  from  harming  him,  and  not 
for  the  purpose  of  having  deceased  shot,  held 
properly  refused.- Taylor  y.  State  (Tex.  Cr. 
App.)  330. 

An  instruction  held  erroneous,  as  requiring 
the  jury  to  believe  rtefondant's  innocence  be- 
yond a  reasonable  doubt.— Landers  v.  State 
(Tex.  Or.  App.)  557. 

Instruction  as  to  the  meaning  of  "reasona- 
ble doubt"  in  prosecution  for  adultery  lield  not 
erroneous. — Lenert  y.  State  (Tex.  Cr.  App.) 
5G3. 

Evidence  of  mailing  a  threatening  letter  in 
violation  of  the  "white-capping"  statute  held 


to  be  direct,  so  that  the  failure  to  charge  as  to 
circumstantial  evidence  was  not  error. — Dmm 
y.  State  (Tei.  Cr,  App.)  571. 

In  a  prosecution  under  Pen.  Code,  art  480. 
for  obstructing  a  road,  It  waa  incumbent  on 
the  court  to  define  the  word  "willfully"  to  the 
jury.— Dyrley  v.  State  (Tex.  Cr.  App.)  631. 

On  a  prosecution  for  burglarizing  an  old.  an- 
inhabited  house,  Add  that,  as  there  was  no 
positive  evidence  as  to  an  entiT  by  breaking, 
a  charge  on  circumstantial  evidence  was  er- 
roneously refused.— Reason  y.  State  (Tex.  Cr. 
App.)  633. 

In  a  prosecution  for  homicide  it  is  not  neces- 
sary to  define  the  word  "anger,"  it  not  being 
a  technical  term.— Robinson  y.  State  (Tex.  Cr. 
App.)  869. 

Under  the  evidence  In  a  prosecution  for  homi- 
cide, jt  was  not  error  to  charge  on  murder  in 
the  first  and  second  degrees.— Robinson  y.  Statt 
(Tex.  Cr.  App.)  869. 

Charge  on  reasonable  doubt  in  criminal  caw 
held  Buffldent.— Robinson  y.  State  (Tex.  &. 
App.)  809. 

In  prosecntion  for  abduction  for  prostitution, 
it  was  not  error  for  the  court  to  fail  to  define 
"prostitution,"— Tores  y.  State  (Tex.  Or.  App.) 

It  is  not  error  to  charge  that  failure  of  de- 
fendant to  testify  shall  not  be  used  against 
him.— Pearl  y.  State  (Tex.  Cr.  App.)  1013. 

(22.  — '  Beftvests   for   lastrvetloas. 

Refusal  to  give  instruction  requested  by  de- 
fendant in  a  prosecution  for  assault  with  in- 
tent to  murder  held  not  error,  where  the  jury 
were  sufficiently  instructed  with  reference  to 
the  matter  in  another  charge. — Massingill  v. 
State  (Tex.  C!r.  App.)  316. 

Refusal  to  give  instruction  requested  by  de- 
fendant in  a  prosecution  for  assault  wim  in- 
tent to  murder  held  not  erroneous,  where  the 
requested  instruction  was  practically  embodied 
in  an  instruction  giyen.— Massingill  t.  State 
(Tex.  Cr.  App.)  316. 

A  requested  charge,  the  matter  of  which  was 
covered  by  the  charge  of  the  court,  was  prop- 
erly refused.— Duckworth  y.  State  (Tex.  Ct. 
App.)  874. 

In  a  prosecution  for  forgery,  a  defense  of 
want  of  intent  to  injure  or  defraud  held  suffi- 
ciently presented  to  jury  by  court's  general 
charge.— Tippett  v.  State  (Tex.  Cr.  App!)  883. 

i  23.  —  Cnstodjr,    oondvot,   and    delib- 
erations  of   Jury. 

Where  the  jury  was  permitted  to  separate 
during  a  trial  for  murder,  the  court  should 
hare  granted  defendant's  motion  to  discharge 
the  jury,  in  the  absence  of  an  affirmative  shoir- 
ing  that  defendant  wos  not  prejudiced. — Slack- 
er V.  Commonwealth  (Ky.)  737. 

Where  jurors  discussed  the  failure  of  defend- 
ant, charged  with  arson,  to  testify,  and  some 
of  the  jurors  attempted  to  explain  such  failure, 
there  was  reversible  error. — Buessing  y.  State 
(Tex.  Cr.  App.)  318. 

Where  jurors  in  an  arson  case,  familiar  with 
the  locality  in  question,  illustrated  and  ex- 
plained tliat  tracks  introduced  in  evident  e 
could  not  have  been  made  by  one  R.,  after  the 
jury  had  retired,  there  was  reversible  error.— 
Buessing  v.  SUte  (Tex.  Cr.  App.)  818. 

$24.  Vexdiot. 

The  use  of  the  word  "fivety,"  instead  of 
the  word  "fifty,"  in  assessing  a  fine  of  $2o0, 
does  not  render  the  verdict  unintelligible.— 
Cosby  V.  State  (Tex.  Cr.  App.)  129. 

{  2414'  Waiver  and  o«ne«tl«m  of  Irreca- 
laritles  and  errors. 

Accused  having  placed  a  witness  <m  the  stand 
to  testify  that  he  had  stated  that;  it  he  had 
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been  permitted  to  testify,  be  would  have  told 
it  all,  he  cannot  object  that  the  Jury  discussed 
his  failure  to  testify.— Wade  v.  State  (Tex.  C!r. 
App.)  878. 

1 25.  Motioma  for  saw  trial  mMA  la  u- 

vea*. 

Failure  to  swear  one  of  the  state's  witnesses 
%M  not  to  entitle  defendant  to  a  new  trial  un- 
der the  evidence.— Coleman  t.  State  (Tex.  Or. 
App.)  S22. 

Where  a  jaror  on  his  roir  dire  stated  that 
he  had  an  opinion  concerning  defendant's  guilt, 
bat  that  it  would  not  influence  him  in  finding 
a  Terdict,  and  defendant's  counsel  did  not  ques- 
tion him  as  to  his  opinion  or  how  he  had 
formed  it,  such  fact  was  not  ground  for  a  new 
trial.— Herrington  v.  State  (Tex.  O.  App.)  562. 

.  Evidence  that  a  juror  had  expressed  an  opin- 
ion as  to  defendant's  guilt,  wnich  he  denied, 
held  not  ground  for  reversal  of  a  conviction. — 
Ramsey  v.  State  (Tex.  Cr.  App.)  876. 

New  trial  of  accused  for  newlv-discovered 
evideace  held  properly  denied  for  lack  of  dili- 
gence.—Ash  V.  State  (Tex.  Cr.  App.)  881. 

A  new  trial  of  a  prosecution  for  burglary  for 
newly-discovered  evidence,  which  would  not 
constitute  a  defense  if  introduced,  was  prop- 
erly refused.— Ash  t.  State  (Tex.  Or.  App.)  881. 

126.  PnalabatMtt     mmd     prerentlon     of 

•Hate. 

Where  appellant  was  convicted  of  murder 
under  a  void  indictment,  and,  after  serving  a 
part  of  a  penitentiary  sentence,  was  released 
by  habeas  corpus,  he  was  not  entitled  to  have 
the  time  served  under  the  void  conviction  de- 
ducted from  a  sentence  imposed  after  convic- 
tion under  a  valid  indictment. — Ogle  v.  State 
(Tex.  Cr.  App.)  1000. 

S  27.  Appeal  and  orrox,  and  oertlorarl— 
Presentation  and  reaerration  In 
loiror  oonrt  of  ^ronnda  of  revlmr. 

A  motion  for  a  new  trial  held  sufficient  to 
raise  the  question  of  the  error  of  the  trial  court 
in  refusing  to  hear  evidence  in  support  of  a 
motion  to  quash  the  indictment. — Castleberry 
▼.  State  (Ark.)  670. 

The  objection  that  an  indictment  was  bad  be- 
cause defendnnt's  wife  was  summoned  before 
the  grand  jury  by  the  state  cannot  be  raised 
for  the  first  time  on  appeal.— State  v.  Furger- 
Bon  (Mo.)  101. 

Aaaignments  of  error,  not  reserved  by  motion 
for  new  trial  or  bill  of  exceptions,  cannot  be 
considered  on  appeal.— Diffin  v.  State  (Tex.  O. 
App.)  128. 

An  exception  to  the  conrfs  ruling  in  ex- 
cluding defendant  as  a  witness  in  his  own  be- 
half, which  was  not  reserved  until  after  ver- 
dict, held  too  late  to  present  the  error  on  ap- 
peal.—Brazil  V.  State  (Tex.  O.  App.)  130. 

The  objection  that  one  of  the  state's  wit- 
nesses was  not  sworn  cannot  be  raised  for  the 
first  time  on  appeaL— Coleman  v.  State  (Tex. 
Cr.  App.)  322. 

i  28.  —  Record  and  proeeedinsa  not 
in  record. 

Original  Instructions,  sent  up  by  the  clerk 
with  the  transcript,  cannot  be  considered. — 
Farris  v.  Commonwealth  (Ky.)  617. 

Affidavits  that  defendant  was  not  served 
with  a  copy  of  the  indictment  till  after  con- 
viction will  not  be  considered  in  the  absence 
of  n  bill  of  exceptions.— Diffin  v.  State  (Tex. 
Cr.  App.)  128. 

In  the  absence  of  a  bill  of  exceptions  on  aii- 
Vcal  in  a  murder  prosecution,  the  question 
whether  defendant  was  arraigned  will  not  be 
reviewed.— Garcia  v.  State  (Tex.  Cr.  App.)  309. 

A  bill  of  exceptions  which  does  not  set  out 
the  entire  dying  declaration,  so  that  the  con- 


nection in  which  certain  testimony  occara  may 
be  seen,  is  insufficient  to  raise  the  question  of 
its  admissibility  on  appeal. — Medina  v.  State 
(Tex.  Cr.  App.)  331. 

To  bring  up  for  review  the  exclusion  of  evi- 
dence, the  bill  of  exceptions  should  state  the 
evidence  expected,  as  well  as  the  object  of  its 
introduction.— Jernigan  v.  State  (Tex.  Cr. 
App.)  560. 

Where  a  bill  of  exceptions  complained  of  the 
overruling  of  an  objection  to  a  question,  but 
did  not  show  what  the  answer  to  the  question 
was,  or  that  it  was  answered  at  all,  no  error 
was  shown. — Lenert  v.  State  ffex.  Cr.  App.) 
563. 

Exceptions  to  exclusion  of  a  question  on  the 
voir  dire  examination  of  veniremen  held  not 
to  show  that  prejudicial  error  was  committed. 
—Lenert  v.  State  (Tex.  Cr.  App.)  563. 

Where  judge  finds  bill  of  exceptions  to  be 
incorrect,  he  should  not  add  an  explanation  to 
bill,  but  should  make  out  a  new  one. — Owcus 
T.  State  (Tex.  Or.  App.)  634. 

A  bill  of  exceptions  may  be  reserved  to  ad- 
mission of  testimony,  thou^  not  to  exclusion 
thereof.— Monson  v.  State  (lex.  Cr.  App.)  647. 

A  bill  of  exceptiona  in  a  criminal  case  to  the 
exclusion  of  evideace,  failing  to  show  the  pur- 
pose of  the  testimony,  ia  insufficient — Robinson 
V.  State  (Tex.  Cr.  App.)  869. 

A  bill  of  exceptions  to  the  admission  of  evi- 
dence in  a  criminal  case,  which  only  alleges 
that  the  evidence  is  immaterial  and  incompe- 
tent, is  insufficient.— Robinson  ▼.  State  (Tex. 
Cr.  App.)  869. 

A  bill  of  exceptions  to  evidence,  merely  stat- 
ing the  objectiiSn,  but  not  accompanied  by  a 
certificate  that  the  facts  on  which  the  objec- 
tion is  based  are  true,  is  insufficient.— Edmunds 
V.  Stote  (Tex.  Cr.  App.)  871. 

A  bill  of  exceptions  to  admission  of  evidence 
in  a  criminal  case,  failing  to  show  how  or  for 
what  purpose  the  evidence  was  admitted,  is 
insufficient.— Edmunds  v.  State  (Tex.  Or.  App.) 

871. 

129.  —  RoTlew. 

The  erroneous  ruling  that  a  juror  is  compe- 
tent on  a  challenge  for  cause,  where  the  ac- 
cused has  exhausted  his  peremptory  challenges 
before  the  panel  is  completed,  is  cause  for  re- 
versal.—Caldwell  V.  State  (Ark.)  59. 

In  testing  instructions,  every  deduction  which 
the  jury  might  have  been  authorized  to  make 
from  the  testimony  must  be  assumed  as  a  fact 
proved.— Greer  r.  CJommonwealth  (Ky.)  443. 

There  can  be  no  reversal  in  a  criminal  case 
on  account  of  insufficiency  in  the  evidence,  if 
there  be  any  evidence  tending  to  establish 
guilt.— Kyle  v.  Obmmonwealth  (Ky.)  782. 

An  error  is  a  reversible  one  if  it  ia  probable 
that  accused  was  prejudiced  thereby,  or  that 
n  different  verdict  would  have  been  returned  if 
the  error  had  not  been  committed. — Lowry  v. 
Commonwealth  (Ky.)  977. 

Where  defendant's  wife  testified  in  his  be- 
half, the  mere  asking  of  the  question  if  she  did 
not  say  before  the  grand  jury  that  her  husband 
came  home  about  9  o'clock  on  the  night  of  the 
murder  held  not  prejudicial  to  defendant- 
State  V.  Furgerson  (Mo.)  101. 

The  amending  of  a  controverting  affidavit  filed 
on  motion  for  a  new  trial  in  a  murder  prose- 
cution is  not  a  ground  for  reversal,  in  the  a)>- 
sence  of  a  showing  of  injury.— Garcia  v.  State 
(Tex.  Cr.  App.)  309. 

Failure  to  limit  in  a  charge  in  a  perjury 
prosecution  the  effect  of  evidence  as  to  a  wit- 
ness having  been  previously  convicted  of  perjury 
hf]d  not  error.— Chavarria  v.  State  (Tex.  Or. 
App.)  312. 
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Comment  of  the  coart  on  rejected  eridence, 
while  improper,  hdd  not  reversible  error. — 
HniMir  ▼.  State  (Tex.  Cr.  App.)  828. 

In  the  absence  of  a  statement  of  facts,  a 
charge  submitting  facts  provable  under  the  in- 
dictment will  be  presumed  to  be  correct. — Jer- 
nigan  v.  State  (Tex.  Cr.  App.)  660. 

Appellant  in  a  criminal  case  is  not  entitled 
to  a  reversal  because  of  technical  »rror  in  the 
manner  of  selecting  th»  Jnry,  in  the  absence 
of  any  showing  that  he  snstained  injury  there- 
by.—Lenert  T.  State  (Tex.  Or.  App.)  863. 

The  prejudicial  efTect  of  evidence  showing  an 
attempt  to  suborn  a  witness  held  not  removed 
by  an  instruction  that  it  could  only  be  con- 
sidered for  impeachment  purposes.— Oogdell  v. 
State  (Tex.  Or.  App.)  645. 

Iirror  in  rejecting  evidence  held  cured  by  sub- 
sequently notifying  defendant  that  it  would  be 
admitted.— Monson  v.  State  (Tex.  Cr.  App.) 
647. 

It  was  not  prejudicial  error  to  permit  a  wit- 
ness to  testify  from  what  direction  certain  of 
the  bullets  came.— Robinson  ▼.  State  (Tex.  O. 
App.)  868. 

Admission  of  evidence  on  state's  attorney's 
promise  to  connect  defendant  with  it,  which 
he  failed  to  do,  held  harmless.— Robinson  t. 
State  (Tex.  Gr.  App.)  868. 

Qualification  of  juror  having  been  fairiy  sub- 
mitted to  and  determined  by  trial  judge,  his 
finding  of  fact  will  not  be  reviewed.— Ramsey 
V.  State  (Tex.  Cr.  App.)  87S. 

A  finding  that  accused  was  sane  when  he 
committed  a  crime  will  not  be  reversed,  where 
it  is  supported  by  evidence,  though  the  evi- 
dence of  the  greater  number  of  witnesses  was 
opposed.— Wade  v.  State  (Tex.  Or.  App.)  878. 

Erroneons  admission  of  Catholic  records  to 
show  age  of  prosecutrix  held  harmless,— Tores 
V.  State  (Tex.  Cr.  App.)  880. 

Remarks  of  state's  counsel  Add  not  prejndi- 
cial.- Pearl  r.  State  (Tex.  Cr.  App.)  1(513. 

Error  of  the  Qourt  in  commenting  on  evi- 
dence in  refusing  new  trial  held  not  ground  for 
reversal.— Rocha  v.  State  (Tex.  Cr.  App.)  1018. 

That  defendant  has  been  required  to  use  per- 
emptory challenge  held  no  ground  for  reversal, 
where  no  objectionable  juror  was  forced  on 
him.— Rocha  t.  State  (Tex.  Or.  App.)  1018. 

DAMAGES. 

See  "Ejectment,"  {  4;  "Trespass  to  Try  Title," 
{  2;   "Trover  and  Conversion,"  {  1. 

Compensation  for  property  taken  tor  public  use, 
see  "Shninent  Domain,     (  1. 

For  breach  by  seller  of  contract  for  sale  of 
goods,  see  "Sales,"  g  4. 

For  injuries  causing  death,  see  "Death,"  |  1. 

{   1.    Noailnal  damaKes. 

In  the  absence  of  evidence  showing  any  loss 
of  business  by  reason  of  the  breach  of  an  agree- 
ment by  another  not  to  engage  in  the  same 
line  of  business,  only  nominal  damages  can  be 
recovered.— Diers  v.  Edwards  (Ky.)  278. 

(  2.    Exeaiplary  damages. 

Punitive  damages  may  be  allowed  where 
gross  negligence  is  shown.- Illinois  Cent.  R. 
Co.  V.  Stewart  (Ky.)  596. 

Punitive  damages  cannot  be  recovered  in  an 
action  on  an  official  bond.— Johnson  v.  Wil- 
liams' Adm'r  (Ky.)  768. 

{  3.     Meaanre  of  damages. 

Where  plaintiflC  contracted  to  clear  land,  and 
after  part  performance  is  driven  oft  by  defend- 
ant, his  damages  held  to  be  the  value  of  the 
use  of  the  land  for  the  three  years  and  of  the 
wood,  less  what  it  would  cost  him  to  carry  out ' 


his  contract.— Wanhscaffe  v.  Pontoja  (Tex.  Qv. 
App.)  668. 

Where  plaintilT  agreed  to  japer  and  paint  a 
hotel  by  a  certain  time,  but  did  not  do  so,  Aeitf 
error  to  instruct  that  defendant's  damages  by 
reason  of  room  rent  could  not  be  considered.- 
Bounds  V.  Hickerson  (Tex.  Civ.  App.)  887. 

Measure  of  damages  recoverable  by  father 
for  injuries  to  minor  son  is  difference  in  value 
of  services  up  to  time  of  son's  majority.— 
Texas  A  P.  Ky.  Co.  v.  Putman  (Tex.  Civ. 
App.)  810. 

i  4.     Znadeqnate  and  ezcessiT*  damages. 

A  verdict  for  $16,000  for  the  loss  of  both 
legs,  where  they  are  left  so  that  artificial  limbs 
cannot  be  used,  vrill  not  be  set  aside  as  exces- 
sive; punitive  damages  being  authoriced,  and 
there  having  been  three  trials. — ^Illinois  Cent. 
R.  Ck).  V.  Stewart  (Ky.)  686. 

Exemplary  damages  in  trespass  to  try  title 
held  grossly  excessive.— Texas  Land  &  Cattle 
Co.  V.  Nations  (Tex.  av.  App.)  816. 

Verdict  for  $12,600  for  personal  injuries  held 
not  so  excessive  as  to  show  passion  or  preju- 
dice on  the  part  of  the  jury. — International  & 
G.  N.  R.  Co.  T.  Woodward  (Tex.  Civ.  App.) 
1051. 

{  5.     Fleadlns,  eTidenoe,  and  assessatamt. 

Evidence  as  to  a  bruise  on  plaintilTs  back, 
which  sloughed  out,  and  other  proof  as  to  his 
treatment,  were  admissible  to  snow  the  extent 
of  his  suffering.— Illinois  Cent  R.  Oo.  v.  Stew- 
art (Ky.)  586. 

I     la  a  civil  action  for  damages,  mere  nondirec- 
tion  as  to  the  rule  by  which  to  estimate  dam- 
i  ages  is  not  ground  of  error.— Wheeler  v.  Bowles 
'  (Mo.)  675. 

I     In  an  action  for  injuries  to  a  person  riding 

'  on  a  freight  train,  evidence  Ada  sufficient  to 
sustain  an  instruction  entitling  plaintiff  to  re- 
cover necessary  expense  for  medical  attention 

'  as  an  element  of  his  damages. — ^Merrielees  v. 

I  Wabash  R.  Oo.  (Mo.)  718. 

I  A  petition  for  injuries  snstained  by  plaintiff's 
team  becoming  frightened  at  a  train  held  not 

'  objectionable,  as  asking  judgment  for  plaintiff's 
loss  of  time  twice.— St.  Louis  S.  W.  Ry.  Co.  v. 
Stonecypher  (Tex.  Civ.  App.)  846. 

I  Allegations,  in  an  action  for  injuries  sns- 
tained by  plaintiff's  team  becoming  frightened 
at  a  train,  as  to  the  medical  fees  incurred  by 
plaintiff,  held  not  objectionable  in  failing  to 
state  the  date  and  places  the  services  were 
rendered.— St  Louis  8.  W.  Rj.  Oo.  t.  Stone- 
cypher  (Tex.  Civ.  App.)  948. 

Statement  by  plaintiff  to  accident  insurance 
company  held  Inadmissible  on  question  of  ex- 
tent of  nis  injuries  in  action  against  city  there- 
for.—City  of  Wills  Point  V.  Wflliams  (Tex.  Civ. 
App.)  1038. 

Evidence  in  action  for  personal  injuries  as 
to  plaintiff's  nervous  condition  held  aunissible. 
—Missouri,  K.  ft  T.  Ry.  Co.  of  Texas  v.  Oslin 
(Tex.  Civ.  App.)  1089. 

An  instruction  in  an  action  for  Injuries  kcM 
erroneous,  as  allowing  double  damages. — St 
lA>ni8  S.  W.  Ry.  Oo.  of  Texas  v.  Smith  (Tex. 
Civ.  App.)  1064. 


DEATH. 

,  Of  party  to  action  ground  for  abatement,  see 
I     "Abatement  and  Revival,"  8  2. 
Suspension  of  running  of  statute  of  limitation, 
see  "Limitation  of  Actions,"  i  2. 

I  1.     Aotloms  tor  oanslng  deatk. 

In  action  for  negligenUy  killing  plaintiff's 
father,  an  instruction  that  the  jury  could  con- 
sider their  loss  of  his  moral  and  Intellectual 
training  was  erroneous.  In  the  absence  of  evi- 
dence that  he  was  fitted  to  give  such  training. 
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of  the  defendant,  the  presumption  arises  that 
his  death  was  tbie  result  of  defendant's  negli- 
gence.—St  Lonis  &  S.  F.  Ry.  Co.  t.  Townsend 
(Ark.)  994. 

In  an  action  against  a  railroad  company  for 
killing  plaintiffs'  intestate,  the  burden  is  on  the 
plainnfls  to  prore  defendant's  negligence. — St. 
Iionis  &  El.  F.  B7.  Go.  t.  Townsend  (Ark.) 
094. 

In  an  action  to  recover  for  the  death  of  an 
intestate,  the  criterion  of  recovery  is  the  dam- 
age to  the  estate  of  decedent  by  the  destruc- 
tion of  his  power  to  earn  money,  in  arriring 
at  which  the  jury  may  consider  the  earning 
capacity  of  decedent  and  the  probable  duration 
of  his  life.— Southern  By.  Oo.  in  Kentucky  v. 
Evans'  Adm'r  (Ky.)  445. 

While  the  jury  may  consider  the  necessary  or 
probable  personal  expenses  of  decedent,  the 
faiiare  to  so  instruct  the  jury  is  not  error- 
Southern  By.  Co.  in  Kentucky  v.  Evans'  Adm'r 
(Ky.)  446. 

In  an  action  for  the  death  of  plaintiff's  in- 
testate, it  was  error  to  permit  plaintiff  to  prove 
that  his  intestate  left  a  wife  and  several  chil- 
dren, and  that  the  income  of  the  wife  was  not 
enough  to  support  her. — Southern  By.  (3o.  in 
Kentucky  v.  Evans'  Adm'r  (Ky.)  445. 

A  peace  officer  cannot  escape  liability  for 
damages  for  killing  another,  though  he  had 
reasonable  ground  to  believe  that  the  person 
killed  was  ue  defendant  in  a  warrant  of  ar- 
rest charging  a  felony,  and  that  the  killing 
was  necessary  to  prevent  escape. — Johnson  v. 
WiUiams'  Adm'r  (Ky.)  759. 

In  an  action  for  death  of  plaintliPs  mother, 
evidence  held  insufficient  to  show  damage. — Gal- 
veston, H.  &  S.  A.  By.  Co.  v.  Polk  (Tex.  Civ. 
App.)  343. 

TJndef  Bev.  St.  art.  3017,  a  private  corpora- 
tion may  be  held  liable  to  actual  damages  for 
death  caused  by  its  negllRence  or  default. — Bums 
V.  Merchants'  &  Planters'  Oil  Co.  (Tex.  Civ. 
App.)  1001. 

A  verdict  of  $500  for  negligently  killing  plain- 
tiffs husband,  who  was  28  years  old,  in  perfect 
health,  constantly  employed,  ■  and  contributed 
$300  per  year  for  her  sunport,  AeH  inadequate. 
—Bums  V.  Merchants'  &  Piantert'  Oil  CJo.  (Tex. 
Civ.  App.)  1061. 

DEBTOR  AND  CREDITOR. 

See   "Assignments   for  Benefit  of   Creditors"; 
"Bankruptcy." 

DEBTS. 

Against  community  property,  see  "Husband  and 
Wife,'"  "   ' 


14. 


DECEDENTS. 


Estatea,  see  "Descent  and  Distribution";   "Bix- 

ecutors  and  Administrators." 
Testimony  as  to  transaotions  with  persons  since 

deceased,  see  "Witnesses,"  §  1. 

DECLARATIONS. 

As  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  I  9. 
Dying  declarations,  see  "Homicide,"  |  6. 

DEEDS. 

Acknowledgment  of  execution,  see  "Acknowl- 
edgment/' S  1. 
Covenants  in  deeds,  see  "Covenants." 


ui  trust,  see  "Mortgaees." 
Parol  or  extrinsic  evidence,  see  "Eviden 
Beformation,  see  "Beformation  of  Instn 
Sheriff's  deeds,  see  "Execution,"  (  8. 
Tax  deeds,  see  "Taxation,"  g  6. 

I  I.    Requisites  aad  Talidlty. 

In  the  absence  of  undue  influence, 
will  not  be  set  aside  for  want  of  me 
pacity,  unless  the  grantor  was  laborin 
such  a  degree  of  mental  infirmity  as  t 
capable  of  protecting  his  own  interec 
siter's  Adm'r  v.  Lasriter's  Bx'r  (Ky.)  i 

An  instrument  by  which  the  owners 
ed,  bargained,  and  sold"  land,  but  on  c 
of  specified  payment  on  a  certain  futi 
on  which  they  would  convey  title,  Aei 
a  mere  option,  giving  the  grantee  bo 
after  expiration  of  such  tune. — ^Dunni 
Day  (Mo.)  731. 

Facts  held  to  show  that  a  deed  was 
by  duress.— Benn  v.  Prltchett  (Mo.)  IK 

A  petition  in  a  suit  to  set  aside  a  dee 
gronnd  of  mistake,  which  merely  allei 
take  on  the  part  of  one  of  the  parties, 
state  a  cause  of  action. — Benn  v.  Ptltchi 
1103. 

8  2.     Oonstmotion  •>&  o^ration, 

Where  there  is  no  ambiguity  in  a  c 
trinsic  evidence  is  not  admissible  to  s 
meaning  of  the  parties.— ij'isher  v.  Ha! 
(Ky.)  ®7. 

Where  a  deed  describes  the  lot  com 
metes  and  bounds,  and  by  giving  a  map 
which  conflicts  with   the  previous  des 
the  lot  must  be  located  according  to 
ticular  description.— Hale  v.  Swift  (Ky 

Where  a  deed  to  a  daughter  provid 
in  case  of  her  death  "without  childn 
land  should  revert  to  the  grantor,  and 
she  died  after  his  death  "without  iss 
title  should  vest  in  his  grandson,  the 
subject  to  be  defeated  by  her  death 
time  without  leaving  children.— Gal 
Jones  (Ky.)  583. 

Where  a  deed  described  land  as  lyh 
of  the  line  extending  to  a  beech  tree 
bank  of  EJk  river  above  the  ford  acr 
river  above  the  line,  the  word  "aero 
to  modify  "ford,"  and  not  to  mean  1 
line  ran  from  the  beach  tree  across  the 
Hughes  T.  Woodard  (Tenn.  Ch.  App.)  ] 

DEFAMATION. 

See  "Libel  and  Slander." 

DEFAULT. 

Judgment  by,  see  "Judgment,"  (  8. 

DEUY. 

Leches,  see  "Equity,"  $  2. 

DEMURRER. 

In  pleading,  see  "Equity,"  (  8. 

DEPOSITIONS. 

A  dpiinsitlon  liel'I  not  to  have  been  ret 
required  by  Bev.  St.  art.  2284^  and  her 
BUDject  to  suppression  therefor. — ^Barbei 
(Tex.  Sup.)  1007. 

Objections  to  depositions  because  tl 
tJons  are  leading  go   to   manner  and 
taking,    and   cannot   be   considered   u 


1164 


63  SOUTHWESTERN  REPORTER. 


writinjt.— Hugo    &    Schmdtzer    Do.    t.    Hirsch 
(Tex.  CiT.  App.)  163. 

In  an  action  against  a  railroad  company  for 
injuries  to  a  man  at  a  public  crossing,  the  ad- 
mission of  certain  cross-interrogatories  pro- 
pounded to  defendant's  witness,  and  answers 
thereto,  held  erroneous.— Missouri,  K.  &  T.  Hj. 
Cc.  of  Texas  y.  Melugin  (Tex.  Cir.  App.)  338. 

Refusal  to  quash  deposition,  on  the  ground 
that  it  did  not  appear  that  the  officer  had  au- 
thority to  take  it,  held  proper. — Barber  v.  (Seer 
(Tex.  CiT.  App.)  934. 

Method  of  inclosing  deposition  in  enTelope 
and  indorsing  same  Aeld  a  substantial  compli- 
ance with  1  Sayles'  Hv.  St.  art.  2284.— Barber 
T.  Geer  (Tex.  Uv.  App.  I  834. 

DEPOSITS. 

Tn  bank,  see  "Banks  and  Banking,"  |  2. 

DESCENT  AND  DISTRIBUTION. 

See  "Executors  and  Administrators";    "Home- 
stead." i  3. 

2  1.    Nature  and  oonrae  la  saner sL 

Under  Rev.  St.  1890,  {  254,  the  personalty  in 
Missouri  of  woman  married  to  a  resident  of 
New  York  in  Missouri,  dying  in  Missouri  with- 
out descendants,  held  to  be  distributed  accord- 
ing to  the  laws  of  Missouri,  and  not  accordiag 
to  the  laws  of  New  York.— Locke  t.  McPber- 
son  (Mo.)  726. 

i  S.    Persons  entitled  and  tlaelr  respee- 
tlTe  sbares. 

Where  a  widow  has  no  dower  in  lands,  she 
cannot  elect  to  take  one-half  of  them  subject 
to  debts  in  lieu  of  dower,  under  1  Wag.  St.  p. 
aSd,  {{  5,  8.  10.  and  Rer.  St.  1889,  {  4518.— Von 
Arb  T.  Thomas  (Mo.)  94.  * 

{  8.    Blclits  and  UablUties  of  helra  and 
distrlbntees. 

Where  adult  heirs  paid  the  debts  of  the  es- 
tate to  save  a  sale  of  the  real  estate,  and 
borrowed,  with  the  consent  of  the  guardian 
of  the  only  infant  heir,  the  amount  necessary 
to  pay  the  infant's  share,  they  may  compel  the 
infant  to  reimburse  them. — Smith's  Adm'rs  T. 
Catlin  (Ky.)  473. 

In  an  action  by  heirs  of  a  legatee  to  have 
certain  property  decreed  as  having  been  held 
in  trust,  amendment  of  petition  by  making  such 
legatee's  administrator  a  party,  or  showing  why 
the  heirs  were  entitled  to  sue  alone,  made 
condition  to  a  decree.— Burford  v.  Aldridge, 
(Mo.)   109. 

Where  administration  had  been  closed  on  the 
estate  of  a  deceased  Joint  bondsman  prior  to 
the  institution  of  a  suit  for  a  breach  of  the  bond, 
the  heirs  of  the  deccnsed  bondsman  were  liable 
for  the  breach.— Allen  v.  Stovall  (Tex.  Sup.) 
863;   Stovall  v.  Allen,  Id. 

Attorney  fees  paid  by  a  wife  in  resisting  the 
contest  of  her  husband's  will  cannot  be  char- 

ged  against  intestate  real  estate  passing  to  the 
eirs  of  the  husband.— Gllroy  t.  Richards  (Tex. 
Civ.  App.)  664. 

DESCRIPTION. 

Of  property  conveyed,  see  "Boundaries,"  (  1; 

"Deeds."  §2. 
mortgaged,  see  "Mortgages,"  i  1. 


See  "Replevin." 


See  "Willfc" 


DETINUE. 


DEVISES. 


DIMiNUTION. 

Of  record  on  appeal,  see  "Appeal  and  Ehror," 

DISABILITIES. 

Effect  on   limitation,   see  "limitation   of  Ac- 
tions." I  2. 

DISCHARGE. 

Prom   liability   as   surety,   see   "Prindpal   and 
Surety,"  |  2. 

DISCOUNTS. 

By  national  bank,  see  "Banks  and  Banking," 
{  8. 

DISCRETION  OF  COURT. 

Keview  in  ciTil  actions,  see  "Appeal  and  S^ror." 
§  20. 

DISCRIMINATION. 

By  carrier,  see  "Oarrier^"  |  2. 

DISMISSAL  AND  NONSUIT. 

Dismissal  of  appeal  or  writ  of  error,  see  "Ap- 

Senl  and  Error,    i  15. 
ect  of  dismissal  of  suit  on  plea  in  abate- 
ment, see  "Abatement  and  Revival,"  |  1. 

DISQUALIFICATION. 

Of  judge,  see  "Judge*,"  |  8. 

DISSOLUTION. 

Of  corporation,  see  "Oorporationi,"  |  8. 

DISTRIBUTION. 

Of  estate  of  decedent,  see  "Descent  and   Dis- 
tribution." 
Of  proceeds  of  foreclosure,   see   "Mortgages," 

DISTRICT  AND   PROSECUTING  AT- 
TORNEYS. 

Conduct  of  district  attorney  at  trial,  see  "Crim- 
inal Law,"  {  19. 

The  county  attorney  held  authorised  to  ap- 
peal in  the  name  of  the  county  from  an  order 
of  the  fiscal  court  allowing  a  claim  against  the 
county.— Jefferson  County  t.  Waters  (Ky.)  613. 

DIVERSE  CITIZENSHIP. 

Ground  of  jurisdiction  of  TJnlted  States  courts, 
see  "Removal  of  Causes,"  {  1, 


DIVOBCL 


I  1. 


Jnrladlotlon,  proooedlnKs,  and  re- 
Uef. 

A  decree  of  divorce  procured  by  i>erjury  or 
fraud  will  not  be  set  aside  therefor,  unless  the 
perjury  or  fraud  consists  of  intrinsic  acts  not 
examined  and  determined  in  the  divorce  pro- 
ceedings^Moor  v.  Moor  (Tex.  Civ.  App.)  347. 

Where  a  husband  employs  attorneys  to  pro- 
cure a  divorce  for  hia  wife,  though  both  parties 
are  nonresidents,  such  collusion  in  procuring  a 
divorce  in  fraud  of  the  court  will  prevent  tlie 
husband  from  attarking  the  validity  of  the  di- 
vorce in  a  auit  by  the  wife  to  partition  the 
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community  property.— Moor  v.  Moor  (Tex.  Oiv. 
App.)  347. 

The  objection  that  a  decree  of  divorce  is  void 
because  the  parties  thereto  were  not  residents 
of  the  state  when  the  divorce  was  granted  can- 
not be  raised  to  defeat  the  confirmation  of  the 
report  of  commissioners  in  a  suit  by  the  wife 
to  partition  community  property. — Moor  t. 
Moor  (Tex.  Civ.  App.)  347. 

The  fact  that  a  husband  was  induced  to  par- 
ticipate with  the  wife  in  obtaining  a  fraudu- 
lent divorce  by  mailing  a  settlement  of  their 
property  rights,  which  she  afterwards  refused 
to  abide  by,  will  not  enable  him  to  attack  the 
decree  for  fraud,  in  a  suit  by  her  to  partition 
community  property. — Moor  ▼.  Moor  (Tex.  CIt. 
App.)  347. 

Where  parties  to  a  divorce  which  is  fraudu- 
lently obtained  voluntarily  appear  and  submit 
to  the  jurisdiction,  they  cannot  attack  such  di- 
vorce in  a  proceeding  to  partition  the  com- 
munity property,  on  the  ground  that  neither  of 
the  parties  was  subject  to  the  jurisdiction  of 
the  court  granting  the  divorce.— Moor  v.  Moor 
(Tex.  Civ.  App.)  847. 

DOCilMENTS. 

Aa  evidence  !n  dvll  actions,  see  "Evidence,"  i  6. 

in    criminal    prosecutions,    see    "Criminal 

Law,"  I  11.  • 

DOMICILE. 

Of  parties  as  affecting  venue,  see  "Venae,"  I  1. 

DOWER. 

Right  of  widow  to  take  In  Hen  of  dower,  see 
''Descent  and  Distribution,"  {  2. 

I  1.     Katnre  and  requisites. 

Where  a  son,  entitled  to  land  on  termina- 
tion of  his  mother's  life  estate,  died  before  her, 
his  widow  is  not  entitled  to  dower. — Von  Arb 
V.  Thomas  (Mo.)  94. 

I   2.     laehoate  interest. 

Under  Rev.  St.  1855,  c.  32,  {  31  et  seq.,  a 
joiut  deed  by  a  married  woman  hdd  a  bar  to 
dower,  though  improperly  acknowledged  by  the 
husband. — (^enoway  v.  Maize  (Mo.)  698. 


See 


DUE  PROCESS  OF  LAW. 

"Constitutional  Law,"  t  8. 


DURESS. 

In  obtaining  deed,  see  "Deeds,"  $  1. 

DYING  DECLARATIONS.     ' 

See  "Homicide,"  i  5. 

EASEMENTS. 

See  "Highways." 

I  1.     Creation,    ezlatenoe,    and    termina- 
tion. 

No  presumption  of  a  grant  arises  from  the 
nse  ajB  a  passway  for  40  years  of  part  of  a 
railroad  right  of  way,  where  it  is  manifest  that 
the  entire  right  of  way  will  ultimately '  be- 
come absolutely  essential  to  the  company  in 
the  operation  of  its  road,  and  therefore  no  title 
by  prexcription  arises  from  such  use.- Thomp- 
son V.  Louisville  &  N.  R.  Go.  (Ky.)  42. 

The  purchaser  of  land  through  which  an  old 
road  passed  hell  charged  with  notice  of  the  fact 
that  tile  persons  us'ns  the  road  claimed  the  use 
nx  a  matter  of  right.— Wright  v.  Willis  CSj.) 
091. 


I     Const.  1870,  providing  that  the  time  elapsing 

!  between   May  6,   1861.   and   January   1,   1867, 

'  shall  not  l>e  computed  in  any  case  affected  by 

the  statute  of  limitations,  has  no  application 

to  a  claim  of  a  right  of  way  of  20  years'  user. — 

Jackson  v.  Cody  (Tenn.  Ch.  App.)  302. 

§  2.     Extent  of  rlsliti  vSe,  and  obstme- 
tlon. 

Where  persons  having  a  right  by  prescription 
to  a  road  over  the  land  of  another  agreed  that 
it  might  be  closed  in  consideration  of  the  open- 
ine  of  a  new  road,  the  landowner  will  not  be 
allowed  to  close  the  new  road  without  restoring 
the  old  one.— Wright  v.  Wii:i3  (Ky.)  091. 

EJECTION. 

Of  passenger,  see  "Carriers,"  f  4. 

EJECTMENT. 

(   1.    Rlglit  of  aotlon  and  defenses. 

In  ejectment,  the  defense  that  defendant  is  a 
tenant  in  common  with  plaintiffs  under  an 
equitable  title  held  not  barred  by  limitations. — 
Butler  V.  Carpenter  (Mo.)  823. 

An  equitable  title,  well  pleaded  in  ejectment, 
held  a  good  defense.— Butler  v.  Carpenter  (Mo.) 
823. 

In  ejectment,  the  defendants'  claim  of  ad- 
verse possession  cannot  be  sustained,  where 
the  plaintiff  and  those  claiming  under  her  had 
held  possession  of  the  property  under  a  valid 
deed  for  more  than  60  years.— Hale  v.  Morgan 
(Tenn.  Oi.  App.)  506. 

I  S.    Pleading  and  evldenoe. 

In  epectment  by  a  number  of  persons,  where 
the  bill  alleged  actual  possession  in  one  of 
them,  the  defendants  cannot  object  to  the  bill 
because  it  contained  a  prayer  that  the  title  to 
the  property  be  decreed  in  one  of  the  com- 
plainants.— Hale  V.   Morgan  (Tenn.  Oh.  App.) 

In  ejectment,  a  decree  in  favor  of  the  com- 
plainants was  not  improperly  rendered  because 
of  a  variation  in  the  proof,  where  the  com- 
plainants alleged  title  as  heirs  of  C,  and  at- 
tached to  the  bill,  as  an  exhibit  of  their  chain 
of  title,  a  deed  from  C.  to  his  son  of  the  same 
name,  and  proved  that  they  were  heirs  of  the 
son.- Hale  v.  Morgan  (Tenn.  Ch.  App.)  500. 

I  8.     Trial,    Jndcment,    enforeesMnt    of 
Jadcment,  and  review. 

Instmction  in  suit  in  ejectment,  subordinat- 
ing the  legal  inference  to  be  drawn  from  the 
actual  existence  of  deed  to  and  possession  of 
the  land  in  defendants  under  claim  of  title  to 
plaintifTs  actual  notice  of  those  facts,  held 
properly  refused.— De  Steiguer  v.  Martin  (Mo.) 
107. 

Where  ejectment  was  brought  by  certain 
heirs,  and  one  of  them,  whose  interest  was 
small,  was  not  made  a  party  plaintiff,  the  bill 
will  not  be  dismissed;  but  the  case  will  be  r^ 
manded  for  proof  of  the  interests  of  the  sev- 
eral plaintiffs.— Hughes  v.  Woodard  (Tenn.  Ch. 
App.)  101. 

In  an  action  against  an  innocent  purchaser 
of  land  and  the  wrongful  vendor  thereof  to  re- 
cover the  land,  where  the  wrongful  vendor,  if 
any  one,  was  entitled  to  a  certain  alleged  pay- 
ment made  by  the  plaintiff,  the  conrt  will  not 
,  consider  any  equities  arising  from  this  payment. 
j  in  the  absence  of  any  plea  in  regard  to  the 
I  same  by  the  wrongful  vendor. — Black  v.  Gamer 
(Tex.  Civ.  App.)  018. 

i  4.     Damaces,   mesne   profits,  Improve- 
ments.  and  taxes. 

A  person  possessing  land  in  good  faith  and 
making  valnable  improvements  thereon,  though 
not  having  a  valid  title  thereto,  held  liable  for 
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the  rental  value  of  the  prop«rty,  exdnaiye  of 
the  improTements  made  by  him,  irom  the  time 
of  posseRsion  to  the  ouster,  deducted  fiom  the 
value  of  the  improTemonta. — ^Black  t.  Qamer 
(Tex.  Civ.  App.)  918. 

ELECTION. 

Between    testamentanr    pioYlslons    and    other 
rights,  see  "WUte,"  |  6. 

ELECTION  OF  REMEDIES. 

On  the  reversal  of  a  judgment  for  plaintiff 
on  an  insurance  policy,  on  the  ground  that  the 
policy  as  written  did  not  embrace  the  prop- 
erty, plaintiff  may  amend  his  petition  and  seelc 
a  reformation  of  the  policy  on  the  ground  of 
mistake.— Hillerich  v.  Franklin  Ins.  Co.  (Ky.) 
692;  Same  ▼.  Union  las.  Co.,  Id.;  Same  v. 
Insurance  Co.  of  North  America,  Id. 

ELECTIONS. 

To  adopt  live-stock  law,  see  "Animals." 
To  authorize  contract  with  dty,  see  "Mnnidpal 
Corporations,"  {  11. 

I   1.    Count  of  TOtos,  retnma,  umA  oaa- 

▼aia.       

Under  Const.  1875,  art.  9,  I  2,  and  Bev.  St. 
1889,  g  6740,  a  proposition  to  change  a  county 
seat  held  not  earned,  where  the  votes  cast  in 
favor  of  it  did  not  constitute  two-thirds  of  the 
legal  voters  of  the  county.— State  ex  rel.  Davis 
V.  White  (Mo.)  104. 

i  2.    Contesta. 

Under  Rev.  St.  1899.  |  7014,  the  derk  of  the 
county  court  has  no  authority  in  a  contested  dec- 
tion  caso  to  certify  the  names  of  the  voters  and 
the  numbers  of  the  ballnts,  so  that  it  can  be  as- 
certained how  each  voter  voted.— State  ex  rel. 
Fnnkhouser  v.  Spencer  (Mo.)  1112. 

Under  Rev.  St.  1899,  t  7044  et  seq.,  the  pap- 
ties  to  a  contested  election  case  have  no  right  to 
compare  the  ballots  with  the  list  of  voters,  or 
be  present  when  the  clerk  of  the  county  court 
makes  such  comparison. — State  ex  rel.  Funk- 
houser  v.  Spencer  (Mo.)  1112. 

(Jontestpe  In  contest  for  the  office  of  circuit 
attorney  liell  to  have  waived  notice  of  intent  to 
contest  election. — State  ex  rel.  Folk  v.  Spencer 
(.Mo.)  1118. 

Rev.  St.  1809.  g{  7062-706.'5,  relating  to  pro- 
cedure in  contests  for  the  office  of  circuit  attor- 
ney, do  not  impliedly  repeal  section  7057,  re- 
quiring 10  days'  notice  to  be  given  contestee  in 
such  cases.— State  ex  rel.  Folk  v.  Spencer  (Mo.) 
1118. 

Under  Bev.  St.  1890,  II  7057.  70615,  the  court 
has  no  jurisdii  tinn  of  an  election  contest  for  the 
office  of  drcuit  Httorney,  when  no  notice  of  in- 
tention to  file  the  petition  therein  ia  given  con- 
testee.—State  ex  rel.  Folk  v.  Spencer  (Mo.)  1118. 

Rev.  St.  1895,  tit.  36,  c.  7,  relating  to  con- 
tested elections.  Is  not  rendered  applicable  to 
municipal  elections  by  artide  1810. — Compton 
V.  Holmes  (Tex.  Sup.)  621. 

Rev.  St.  1805,  tit.  36,  c.  "i,  does  not  authorize 
or  apply  to  the  contest  of  the  election  of  munic- 
ipal officers. — Compton  v.  Holmes  (Tex.  Sup.) 

I  3.    Vlolstloiu  of  aleotloa  la'wa. 

An  indictment  for  illegal  voting  held  not  de- 
fective for  failing  to  allege  that  defendant  voted 
for  any  men  or  measures  at  such  election. — 
May  V.  State  (Tex.  Or.  App.)  132. 

An  Indictment  for  illegal  voting  held  not  de- 
fective for  failing  to  allege  that  the  place  of 
voting  was  selected  by  the  commissioners'  court 
of  the  county.— May  t.  State  (Tex.  Qt.  Ajffi.) 
J.o2o 


Under  Bev.  Civ.  St  art  1705,  where  the  eri- 
deuce  in  a  prosecution  for  illegal  voting  show- 
ed that  the  place  mentioned  in  the  indictment 
was  the  nsnai  voting  place  in  the  precinct,  held, 
that  the  election  was  legal.— May  v.  State  (Tex. 
Or.  App.)  132. 

In  a  prosecution  for  illegal  voting,  the  age  of 
defendant  is  a  question  for  the  Jury, — May  t. 
State  (Tex.  ft.  App.)  132. 

ELECTRIC  RAILROADS. 

See  "Street  Railroads,"  I  1. 

EMBEZZLEMENT. 

On  a  prosecution  for  embezzlement  Md  er- 
ror to  refuse  to  instruct  that  accused  was  not 
guilty  if  he  paid  the  money  to  prosecutor, 
though  the  latter  was  irrational  at  the  time.— 
Stallings  v.  State  (Tex.  Ot.  App.)  127. 

EMINENT  DOMAIN. 

Pnblic    improvements    by    municipalities,    see 

"Municipal  Corporations,''  {{  4r-7. 
Right  of  owner  of  land  taken  for  pnblic  pur- 

pose  to  recover  damages  because  of  alleged 

malice   in   condemning  land,    see   "Malicions 

Prosecution,"  IS. 

I    1.      Compensation. 

It  was  error  to  instruct  the  Jury  that,  in  the 
event  they  found  that  the  residue  of  defend- 
ant's land  was  indirectly  injured  by  the  private 
road,  they  shonld  deduct  from  such  damages 
any  consequential  benefits  defendant  might  de- 
rive from  the  passway,  aa  defendant  had  the 
right  before  the  paasway  waa  opttied  to  pass 
over  his  own  land  at  wOl.— Barrall  ▼.  Quick 
(Ky.)  33. 

Defendant  was  entitled  to  compensation  for 
any  additional  fencing  that  might  be  rendered 
necessary  by  the  paasway. — ^Barrall  t.  Quick 
(Ky.)  33. 

Defendant  was  entitled  to  the  reasonable  val- 
ae  of  the  land  taken  for  the  passway,  and  not 
merely  to  the  value  of  the  use  thereof. — Barrall 
V.  Quick  (Ky.)  83. 

An  ordinance  for  a  street  improvement  ia  not 
void  because  it  fails  to  provide  for  compensa- 
tion for  the  injury  to  abutting  property  from 
the  excavations  necessary  to  be  made  to  con- 
form the  street  to  the  grade  theretofore  fixed 
by  the  dty  council.— Bafteld  v.  Gieason  (Ky.) 
0G4;  Kimberger  v.  Bitzer,  Id. 

A  statute  or  ordinance  which  resnlts  in  in- 
jury to  property  is  not  unconstitutional  because 
it  fails  to  provide  for  conipensation  for  the  in- 
jniy  before  it  is  done. — Barfield  r.  Oleason 
(Ky.)  904;   Kimberger  v.  Bitzer,  Id. 

Where  city  erected  a  pest  house,  the  measure 
of  damages  to  adjacent  landowner  is  the  differ- 
ence in  the  salable  value  of  his  mxtperty  by 
reason  of  such  location.— City  of  Padncah  v. 
Allen  (Ky.)  961. 

In  an  action  against  a  dty  to  recover  damages 
for  injury  to  propeity  from  the  location  of  a 
pest  bouse,  the  measure  of  damages  is  the  im- 
pairment of  the  market  va'ue  of  the  property.— 
City  of  Paducah  v.  AUen  (Ky.)  981. 

Under  Const  $  242,  a  dty  is  liable  for  the  in- 
jury to  owners  of  adjoining  property  from  the 
loration  of  a  pest  house.— City  of  Paducah  v. 
AUen  (Ky.)  081. 

In  an  action  against  a  railroad  company  for 
taking  a  strip  of  plaintUFs  land  and  construct- 
ing its  road  thereon,  the  damages  should  be  as- 
sessed ns  of  the  date  of  the  taking,  and  intei^ 
est  allowed  from  such  date. — Miller  v.  St  Louis 
&  K.  a  By.  Co.  (Mo.)  8B. 


Digitized  by 


Google 


INDEX. 


1167 


An  abuttiDg  property  owner  hdd  not  entitled 
to  recover  damages  for  the  construction  of  a 
street  railway  under  Rev.  St.  1899,  §  1616,  in 
the  absence  of  proof  that  he  was  injured  in  a 
manner  different  from  the  injury  anttered  by 
other  abutting  owners. — Ruckert  t.  Grand  Ave. 
Ry.  Co.  (Mo.)  814. 

Lessee  of  school  lands,  inclosing  same  for  pas- 
ture, held  to  have  consented  that  herds  of  cat- 
tle be  driven  through  his  inclosure,  within 
Const,  art.  1,  i  17.— Bugbee-Coleman  Land  & 
Cattle  Co.  V.  Matador  Land  &  Cattle  Co.  (Tex. 
Civ.  App.)  914. 

^  Z.  ProeeedliiKs  to  take  property  and 
maseaa  oompenaation. 
Upon  appeal  by  defendant  to  the  circuit  court 
from  a  Judgment  opening  a  passway  and  as- 
sessing the  damages,  it  was  not  error  to  allow 
Elaintiff  to  assume  tile  burden  of  proof  and  to 
ave  the  concluding  argument  to  the  Jnry.— 
Barrall  v.  Quick  (Ky.)  33. 

As  the  owner  of  the  land  obtained  a  larger 

i'udgment  on  appeal  to  the  circuit  court  than  he 
lad  obtained  in  the  county  court,  it  was  error 
to  render  judgment  against  him  for  the  costs 
in  the  circuit  court,  though  his  co-defendant, 
who  had  leased  a  part  of  the  land  and  who 
recovered  damages  in  the  county  court,  recov- 
ered nothing  on  appeaL— Barrall  ▼.  Quick  (Ky.) 
33. 

{  3.     Remedies  of  owners  of  property. 

Testimony  as  to  the  impairment  of  the  value 
of  property  should  be  confined  to  witnesses  who 
are  acquainted  with  the  property  and  its  mar- 
ket value,  or  the  market  value  of  similar  prop- 
erty in  t'le  vicinity. — City  of  Padncah  ▼.  Allen 
(Ky.)  081. 

In  an  action  against  a  city  to  enforce  liabil- 
ity for  erection  of  pest  house,  defendant  cannot 
(Omplain  of  an  instruction  that,  in  crder  to  find 
for  plaintiff,  the  jury  must  believe  there  is  "a 
real,  probable  dnnjrer"  of  the  ssmallpox  being  c-ar- 
ried  to  plaintiff's  premises.— City  of  Paducah  t. 
.^llen  (Ky.)  981. 

EMPLOYES. 

See  "Master  and  Servant." 

ENTRY,  WRIT  OF. 

See  •TEjcctment." 

EQUITY. 

See  "Injunction":    "Receivers";    "Reformation 

of  Instrumoits' ;   "Specific  Performance." 
Equitable  estoppel,  see  "Estoppel,"  {  1. 
Relief  against  judgment,  see  "Judgment,"  f  6. 

{    1.    Juriadlotioii,  prinelplea,  and  maz- 


In  a  suit  for  an  accounting,  and  to  set  aside 
a  trustee's  deed  of  land  and  establish  a  re- 
sulting trust  in  the  land  and  surplus  in  favor 
of  grantor's  widow,  held,  that  equity  had  juris- 
diction to  settle  the  whole  controversy. — Curtis 
T.  Moore  (Mo.)  80. 

Where  the  answer  set  up  an  equitable  de- 
fense in  an  action  at  law,  the  equitable  issues 
shonld  be  first  tried  by  the  court,  and,  if  found 
again.st  defendant,  the  legal  issues  should  then 
go  to  a  jury.— Miller  v.  St.  Louis  St  K.  C.  By. 
Co.  (Mo.)  K. 

f  2.     Idiehea  and  atala  demands. 

The  facts  attending  a  wife's  recovery  of  land 
impressed  with  a  trust  in  her  favor  hHi  to 
show  no  laches.— Renshaw  v.  First  Nat  Bank 
<Tenn.  Ch.  App.)  194. 

(  3.     PleadlnK* 

It  is  in  the  discretion  of  the  chancellor  to 
allow  withdrawal  of  answer  and  the  filing  of 


demurrer  in  lieu  thereof. — Saunders  v.  Savage 
(Tenn.  Cb.  App.)  218. 

It  is  no  ground  for  reviewing  grant  of  mo- 
tion to  withdraw  answer  and  substitute  demur- 
rer that  complainant's  counsel  was  not  in  coort 
when  ttie  motion  was  made. — Saunders  v.  Sav- 
age (Tenn.  Ch.  App.)  218. 

Irregularity  in  allowing  motion  to  dismiss 
bill  and  a  demurrer  thereto  to  be  filed  and  tried 
together  held  no  ground  for  reversaL— Saunders 
V.  Savage  (Tenn.  Ch.  App.)  218. 

(  4.    BlU  of  review. 

A  bill  of  review  for  newly-discovered  evidence 
cannot  be  brought  against  a  decree  in  the  su- 
preme court — Saunders  v.  Savage  (Tenn.  Ch. 
App.)  218. 

Bill  of  review  on  newly-discovered  evidence 
will  not  be  allowed,  that  plaintiff  may  show 
that  rights  enforced  on  basis  of  a  mortgage 
of  a  certain  date  rested  on  a  prior  mortgage 
barred  by  limitations.— Saunders  v.  Savage 
(Tenn.  Ch.  App.)  218. 

Before  bill  of  review  for  newly-discovered 
evidence  can  be  filed,  lenve  must  be  granted  in 
open  court.— Saunders  v.  Savage  (Tenn.  (Dh. 
App.)  218. 

An  original  bill  of  review  will  not  lie  to  im- 
peach a  decree  on  the  ground  that  the  party 
wrongfully  filed  and  submitted  briefs  misstat- 
ing the  evidence  and  law  without  the  knowl- 
edge of  his  opponent.— Cox  v.  Bank  of  Harts- 
vilTe  (Tenn.  Ch.  App.)  237. 

The  chancery  court  has  Jurisdiction  to  review 
a  decree  of  the  supreme  court  obtained  by 
fraud.— Cox  v.  Bank  of  Hartsville  (Tenn.  Ch. 
App.)  237. 

The  chancery  court  has  no  jurisdiction  of  a 
bill  to  review  a  decree  of  the  supreme  court 
on  the  ground  of  newly-discovered  evidence. — 
Cox  v.  Bank  of  Hartsville  (Tenn.  Ch.  App.) 
237. 

The  con.scnt  of  the  chancellor  is  not  neces- 
sary to  authorize  the  filing  of  an  original  bill 
of  review  to  impeach  a  decree  of  the  supreme 
court  for  fraud,  but  the  bill  may  be  filed  as  a 
matter  of  right— Cos  v.  Bank  of  Hartsville 
(Tenn.  Ch.  App.)  237. 

ERROR,  WRIT  OF. 

See  "Appeal  and  Error." 

ESTABLISHMENT. 

Of  boimdaries,  see  "Boundaries."  |  2. 
Of  highways,  see  "Highways,"  {  1. 
Of  raliroacfs,  see  "Railroads.''  §  8;  "S 

roads,"  %  1. 
Of  trusts,  see  "Trusts,"  Jt  4. 
Of  turnpikes  or  toll  roads,  see  "Turnpikes  and 

Toll  Roads,"  8  1. 
Of  will,  see  ''WUls,"  §  3. 

ESTATES. 

See  "Dower";   "Remainders." 
Oeated  by  deed,  see  "'Deeds,"  I  2. 

by  will,  see  "Wills,"  |  4. 

Decedents'  estates,  see  "Descent  and  Distribu- 
tion";  "Executors  and  Administrators." 
Estates  for  years,  see  "Landlord  and  Tenant." 
Joint  tenancy,  see  "Joint  Tenancy." 
Tenancy  in  common,  see  "Tenancy  in  Common." 
Trusts,  see  "Trusts,"  $  2. 

ESTOPPEL. 

To  avoid  or  forfeit  insurance  policy,  see  "In- 
surance," I  7. 

f   1.     EqnltaMe  eatoppel. 

If  a  devisee  was,  by  reason  of  accepting  any 
provision  of  the  testator's  will,  estopped  from 
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asserting  a  certain  claim,  this  estoppel  should 
have  been  pleaded,  and,  not  being  pleaded,  was 
waived.— Seibert  t.  Bloomfield  (Ky.)  684. 

Evidence  held  not  to  show  an  estoppel  in  pals. 
—Thomas  v.  Sweet  (Ky.)  787. 

Plaintiff  in  a  suit  to  annul  a  trustee's  sale  of 
land  tield  estopped  to  assert  that  the  sale  was 
void  because  the  debt  secured  had  been  paid 
before  the  sale. — Curtis  v.  Moore  (Mo.)  80. 

Plaintiff  held  estopped  under  the  evidence 
from  asserting  that  a  deed  was  not  conditional 
or  that  he  had  not  abandoned  the  property.-^ 
Hannibal  &  St.  J.  R.  Co.  v.  Frowein  (Mo.) 
500.  " 

Where  the  grantee  of  a  deed  subsequently 
witnessed  a  deed  from  his  grantor  to  a  third 

Earty  conveying  part  of  the  property  previous- 
,r  conveyed  to  the  witness,  he  will  be  deemed 
to  have  ratified  and  acquiesced  in  the  latter 
deed,  and  will  be  estopped  from  denying  it. — 
Hale  T.  Morgan  (Tenn.  Ch.  App.)  506. 

Where  a  husband  attempts  to  use  the  privi- 
lege of  a  decree  of  divorce  to  uphold  a  settle- 
ment made  with  the  wife,  he  cannot  thereafter 
complain  of  its  invalidity.— Moor  v.  Moor  (Tex. 
Civ.  App.)  347. 

EVIDENCL 

See  "Depositions";   "Witnesses." 
Applicability  of  instrnctions  as  to  evidence,  see 

"Trial,"  i  7. 
As  to  particular  facts  or  issnes,  see  "Damages," 

i  6;    "  Fraudulent  (Conveyances,"  §  3, 

of  existence  of  trust,  see  "Trusts,"  i  1. 

to  show  meoning  of  parties  to  deed,   see 

"Deeds,"  §  2. 

In  action  by  servant,  see  "Master  and  Servant," 
I  6. 

In  particular  civil  actions  or  proceedings,  see 
".Account,  Action  on";  "Bills  and  Notes,"  { 
3;  "Bonds,"  {  2;  "Breach  of  JIarriage  Prom- 
ise";  "Trover  and  Conversion,"  §  1. 

actions  for  causing  death,   see  "Death," 

foreclosure,  see  "Mortgagee,"  I  6. 

In  particnlitr  criminal  prosecutions,  see  "Adul- 
tery"; "Burglary,"  |  1;  "CJriminal  Law,"  » 
5-14;  "Homicide,"  }  5:  "Larceny."  |  2; 
"Rape,"  §  1;    "Seduction,'*  {  1;   "Threats." 

criminal  libel,  see  "Libel  and  Slander,"  |  8. 

Reception  at  trial,  see  "Criminal  Law,"  {  18; 

"Trial,"  {  1. 
Review  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error,*'  {  21. 

I  I.     Presnmptloiia. 

The  fact  that  there  was  competitive  bidding 
for  a  building  association  loan,  as  required  by 
the  by-laws,  lield  presumed. — ^Farmers^  Savings 
&  Building  &  Loan  Ass'n  v.  Ferguson  (Ark.) 
797. 

In  a  suit  to  hold  directors  individually  liable 
for  a  corporate  debt,  no  intendment  or  presump- 
tion arises  against  them  for  failure  to  produce 
the  corporate  ledger  showing  the  debts;  it  be- 
ing in  possession  of  the  corporation  assignee. — 
Webster  v.  Whitworth  (Tenn.  Ch.  App.)  290. 

I  C     BeleTaaoy,   ataterlality,   •ad   oom- 
petenoy  in  generaL 

Under  a  plea  of  non  est  factum  to  an  action 
on  a  note  which  was  placed  in  the  bank  by  its 
president,  who  soon  thereafter  absconded,  be- 
ing a  confessed  forger  and  defaulter,  it  was 
admissible  for  the  executors  of  the  person 
whose  name  was  signed  to  the  note  to  prove 
that  the  president,  after  the  note  sued  on  was 
discounted,  had  in  his  possession  other  notes 
purporting  to  have  been  signed  by  testator, 
and  which  were  manifestly  forgeries.— First 
Nat.  Bank  v.  Wisdom's  Ex'rs  (Ky.)  461. 

In  an  action  to  recover  damages  for  the 
burning  of   plaintiff's  house,   alleged  to  hare 


been  caused  by  sparks  escaping  from  defend- 
ant's smokestack,  evidence  tiiat  sparks  escap- 
ing from  the  smokestack  had  previously  set 
fire  to  other  property  in  the  vicinity  of  plam- 
tiff's  house  was  admissible.— Carpenter  v.  Lti* 
well  (Ky.)  609. 

Testimony  as  to  the  prices  for  which  adjoinin: 
property  of  the  same  class  and  character  sold 

iust  before  and  after  the  location  of  the  pest 
louse  is  admissible.— City  of  Paducoh  t.  Men 
(Ky.)  981. 

Where  a  railroad  was  sued  for  injuries  to 
health  and  property  caused  by  flooding  plain- 
tiff's land,  evidence  of  the  general  effect  on 
the  health  of  the  neighbortiood  was  admiMlble. 
—Texas  &  P.  Ry.  Co.  v.  Maddox  (Tex.  av. 
App.)  134. 

Where  the  defense  was  that  insured  had  set 
the  fire,  the  testimony  of  insured  as  to  previous 
fires  in  the  store  caused  by  an  arc  lamp  feeld 
admissible. — Phoenix  Assur.  0>.  of  London  v. 
Stenson  (Tex.  Civ.  App.)  542. 

In  action  against  railway  company  for  negli- 
gently permitting  rubbish  on  right  of  way  to 
take  fire,  whereby  plaintifTs  barn  was  burned, 
evidence  of  prior  fires  set  in  same  rubbish  was 
admissible.— Texas  &  P.  Ry.  Co.  v.  Wooldridge 
(Tex.  Civ.  App.)  905. 

Where  defendant  introduced  evidence  that 
plaintiff  had  been  indicted  for  perjury,  evidence 
m  rebuttal  as  to  plaintiff's  reputation  for  tmth 
and  veracity  held  not  objectionable  as  irrelevant 
and  immaterial. — St.  Louis  S.  W.  Ry.  Co.  v. 
Stonecypher  (Tex.  Civ.  App.)  946. 

In  a  suit  for  damages  to  ^oods  of  a  tenant, 
evidence  that  the  roofs  of  buildings  in  the  town 
were  so  injured  by  a  storm  that  the  rain  dani- 
Dged  goods  therem  is  admissible,  as  showing 
that  the  damages  were  caused  by  the  storm.— 
Meyer  v.  Wolnitzek  (Tex.  Civ.  App.)  1058 

In  an  action  for  injnriea,  evidence  of  the  dec- 
laiatioQH  of  plaintiff^  as  to  pain  suffered  kM 
admisslb'.e  to  rebut  defendant's  testimony  tbit 
he  did  not  complain. — St.  Louis  S.  W.  Ry.  Co. 
of  Texas  v.  Martin  (Tex.  Civ.  App.)  1089. 

In  an  action  for  injuries,  evidence  of  a  physi- 
cian, making  an  examination  for  the  purpose  of 
testifying  in  the  case,  as  to  statements,  by 
plaintiff  of  past  pain  suffered,  was  iinproperly 
received.— St.  Louis  S.  W.  Ry.  Co.  of  Texas  v. 
Martin  (Tex.  Civ.  App.)  10S9. 

(  3.     Best  and  ••oondary  eridenoe. 

'  PlaintifTs  appointment  as  health  officer  should 
hare  been  proved  by  the  records  of  the  county 
board  of  health,  or  some  reason  given  for  in- 
troducing parol  testimony.— Henderson  County 
V.  Dixon  (Ky.)  756. 

The  in8i>ection  and  reception  of  a  street  im- 
provement, being  a  ministerial  act,  may  be  prov- 
ed by  parol  evidence.— Richardson  t.  Mehler 
(Ky.)  957. 

Under  Rev.  St.  art  4641,  a  certified  copy  of 
a  record  from  either  of  two  counties  Adtf  inad- 
missible, unless  proper  proof  of  loss  of  the  orig- 
inal was  given.— Turner  v.  (3ochran  (Tex.  Civ. 
App.)  151. 

Where  the  tax  rolls  were  lost,  evidence  of  a 
deputy  assessor  and  collector,  who  assisted  in 
making  the  rolls,  held  admissible  to  show  that 
the  tax  rolls  of  the  city  were  true  copies  of  the 
assessment  rolls. — Grace  t.  City  of  Bonham 
(Tex.  Civ.  App.)  168. 

Where  a  party,  objecting  to  the  report  of 
commissioners  appointed  to  partition  commu- 
nity property,  attempts  to  show  that  a  certain 
note  signed  by  him  is  Invalid  as  being  subject 
to  an  offset,  oral  statements  of  the  contents  of 
the  written  pleadings  filed  in  a  suit  on  the 
note  pending  in  a  foreign  territory  are  not  ad- 
missible, but  the  facts  tending  to  show  such  off- 
set must  be  shown.— Moor  v.  Moor  (Xex.  Civ. 
App.)  347. 
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motiTe  lor  nun  to  lorge  tne  note  sued  on, 
plaintiff  bank's  admission  of  tiiat  fact  in  a 
petition  filed  by  it  on  liis  bond  was  admissible 
for  defendants.— First  Nat.  Bank  r.  Wisdom's 
Bx'rs  (Ky.)  461. 

The  declarations  of  a  hasband  as  to  the  char- 
acter of  his  wife's  possession  of  land  can  have 
no  effect  upon  her  title,  acquired  by  adverse 
possession,  where  the  declarations  are  made 
after  the  maturity  of  the  title. — Lemmons  v. 
McKinney  (Mo.)  92. 

Where  the  issue  is  whether  land  has  been 
acquired  by  adverse  possession  by  a  married 
woman,  declarations  of  her  husband  as  to  the 
character  of  the  possession  can  hare  no  effect 
upon  her  title. — Lemmons  r.  McKinney  (Mo.) 

The  de<>lAratlons  of  the  grantor  of  a  trust 
deed  in  disparagement  of  the  title^  not  made 
in  the  presence  of  the  trustee,  are  inadmissible 
in  an  action  against  the  trustee  and  the  bene- 
ficiaries.—Bolts  T.  Engelke  (Tex.  Civ.  App.) 
899. 

Where  the  sole  controversy  is  between  plain- 
tiff, as  assignee  of  a  contract,  and  defendant, 
evidence  of  admissions  made  by  the  assignor 
should  be  excluded,  though  he  is  a  mere  formal 
party  to  the  action.— HaU  v.  Clountz  (Tex.  Civ. 
App.)  941. 

I  5.     Hearsay. 

Evidence  that  a  witness  understood  from 
the  reports  of  certain  men  that  a  certain  num- 
ber of  ties  had  been  cut  is  hearsay,  and  inad- 
missible in  an  action  for  cutting  and  convert- 
ing such  ties. — Central  Coal  &  Coke  Oo.  v. 
John  Henry  Shoe  Co.  (Ark.)  49. 

Evidence  of  a  witness,  in  an  action  for  cut- 
ting trees,  as  to  the  method  of  making  a  com- 
putation of  the  number  of  the  trees,  AeM  hear- 
say and  inadmissible. — Central  Coal  &  Coke 
Co.  V.  John  Henry  Shoe  0>.  (Ark.)  49. 

In  an  action  against  a  mayor  and  a  commit- 
tee of  the  city  council  for  unlawfully  grading 
a  street,  admission  of  hearsay  evidence  held 
not  prejudicial  error. — Reed  v.  Peck  (Mo.)  734. 

i  6.     Doenmentarx  e-videnoe. 

The  introduction  of  a  volume  of  statutes  not 

Sublished  by  the  authority  of  a  sister  state 
eld  not  sufficient  evidence  of  the  law  of  such 
state.— Lanigan  r.  North  (Ark.)  62;  Same  v. 
Gorden,  Id. 

An  unrecorded  deed  in  possession  of  the  gran- 
tee, under  which  he  has  been  in  possession  for 
40  years,  claiming  title,  is  admissible  in  evi- 
dence as  an  ancient  document.- Thompson  v. 
Louisville  &  N.  R.  C!o.  (Ky.)  42. 

Where  the  signature  in  contest  and  certain 
genuine  signatures  of  the  maker  of  a  note  had 
been  enlarged  and  reproduced  by  photography, 
the  photographs  were  admissible  in  evidence 
after  proof  of  their  accuracy.- First  Nat.  Bank 
*.  Wisdom's  Ex'rs  (Ky.)  461. 

Where  the  record  of  a  case  introduced  in  evi- 
dence contained  only  the  original  and  amended 
bills,  an  assignment  on  its  admission  in  evi- 
dence will  be  snstained,- Renshaw  v.  First 
Nat.  Bank  (Tenn.  Ch.  App.)  194. 

The  execution  of  an  agreement  recognizing  a 
trust  held  sufficiently  proven  to  entitle  it  to  ad- 
mission in  evidence  in  a  suit  to  recover  land. — 
Kenshaw  v.  First  Nat  Bank  (Tenn.  Ch.  App.) 
194. 

A  lx)ok  containing  city  charter,  which  states 
on  its  title-page  that  it  is  published  by  the 
city,  is  admissible  without  further  proof.— 
Galveston,  H.  &  S.  A.  Ry.  C!o.  y.  Washington 
(Tex.  Civ.  App.)  538. 
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piaintios  so  mucn  per  acre  for  clearing 
of  way,  parol  evidence  of  a  general  cus 
to  the  manner  of  paying  for  such  wc 
admissible.— McOartuy  v.  McArtliur  (Ai 

In  determining  the  liability  of  the  ac 
of  an  order,  evidence  as  to  a  parol  agr 
under  which  the  order  was  drawn  held 
missible.— Crane  v.  Williamson  (Ky.)  61 

The  statement  of  a  witness  that  an  or 
was  passed  by  both  boards  of  the  council 
same  night  may  be  consistent  with  the 
passage  of  the  ordinance  by  one  of  the 
at  a  subsequent  date,  which  is  a  sufficie; 
pliance  with  the  statute  providing  that  a 
nance  shall  not  be  passed  by  both  l>0{ 
the  same  day.— Barfield  v.  Crleason  (Kj 
Kimberger  v.  Bitzer,  Id. 

The  records  of  the  conncil,  showing  1 
ordinance  was  passed  bv  the  two  boards 
ferent  days,  are  conclusive  of  that  qucsti 
cannot  be  'overcome  by  the  recollectio: 
witness. — Barfield  v.  Gleason  (Ky.)  904; 
berger  v.  Bitzer,  Id. 

Under  Rev.  St  1889,  (  1601,  parol  evid 
not  admissible  to  show  that  an  ordinan 
passed  authorizing  an  election  to  vote  on 
contract;  the  journals  and  records  of  t 
not  showing  such  ordinance. — Lebanon  I 
Magnetic  Water  Co.  v.  City  of  Lebanoi 
811. 

A  wife  may  testify  that  her  decease 
band  received  no  consideration  for  a  d 
his  property. — Renshaw  y.  First  Nat. 
(Tenn.  Ch.  App.)  194. 

Where  the  construction  of  a  contrac 
issue,  parol  evidence  is  admissible  as  t 
ters  of  description  for  the  purpose  of  id 
Ing  the  subject-matter  of  the  contract.—' 
V.  Jackson  (Tenn.  Ch.  App.)  611. 

A  judgment  entry  of  a  justice  court 
be   contradicted   by   parol   evidence   th 
judgment  was  not  entered  at  the  time 
by  the  justice's  record. — Irwin  v.  Bexar 
ty  (Tex.  Qv.  App.)  550. 

In  an  action  to  recover  on  a  warrant 
taiaed  in  a  deed,  where  the  same  wi 
made  by  defendant,  but  at  his  request 
that  parol  evidence  as  to  the  agreeme 
tween  plaintiff  and  defeodaat  was  adm 
—Graves  v.  Pfiueger  (Tex.  dv.  App.)  66 

§  8.     Opinion  eTldenDe. 

Expert  evidence  as  to  what  would  con 
a  reasonably  safe  condition  of  the  groan< 
railroad  yard  held  inadmissible  under  thi 
in  an  action  by  the  brakeman  for  injur 
suiting  from  the  condition  of  the  groi 
Hurst  V.  Kansas  City,  F.  &  G.  R.  Co. 
695. 

Evidence  of  a  witness  held  to  show  t 
was  sufficiently  acquainted  with  the  hat 
ing  of  deceased  to  make  his  testimony  t 
competent.— Renshaw     v.     First     Nat. 
(Tenn.  Ch.  App.)  194. 

In  an  action  against  a  railroad  for  ii 
caused  by  flooding  plaintiff's  land,  it  w 
error  to  allow  a  ^tness  who  had  not  qi 
as  an  expert  to  testify  as  to  the  value 
land  before  and  after  the  floods. — ^Texat 
Ry.  Oo.  V.  Maddox  (Tex.  Qv.  App.)  134. 

In  action  against  a  railway  company  f 
ting  fire  to  plaintitTs  bam,  testimony  ihw 
was  no  opportunity  for  the  barn  to  cat( 
except  from  defendant's  engine,  was  adm 
—Texas  &  P.  1^.  Co.  v.  Wooidridge  (Te 
App.)  905. 

In  an  action  on  a  life  policy,  it  is  not  e 
receive  the  testimony  of  the  president 
company  that  a  premium  was  not  paid 
time  required,  over  objecti<«  that  the  i 
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stated  a  conclusion.— Aah  t.  Fidelltj  Mot.  lite 
Aas'n  (Tex.  Civ.  App.)  944. 

EXAMINATION. 

Of  witnessei  in  general,  lee  "Witneaaai,'*  |  2. 

EXCEPTIONS,  BILL  OF. 

Necessity  tor  purpose  of  review,  see  "Appeal 

and  Error,"  f§  2,  6;  "Criminal  Law,"  {  28. 
Taking  exceptions  at  trial,  see  "Trial,"  |  1. 

I   1.    Settlameat,  ■Iralac.  util  flliac. 

The  signing  of  the  findings  of  fact  by  tin 
Judge  three  months  before  the  bill  of  exceptions 
was  prepared  held  not  to  constitute  a  sSgning 
of  the  bfll.— Cooper  t.  Maloney  (Mo.)  872. 

A  statement,  written  in  the  transcript  after 
the  close  of  the  term,  that  defendant  filed  a 
bill  of  exceptions  signed  by  the  Judge,  hM  not 
to  care  a  defect  krising  from  the  Judge's  failure 
to  sign  the  bill.— Cooper  t.  Maloney  (Mo.)  872. 

Where  no  record  entry  was  made  showing 
the  filing  of  a  bill  of  exceptions  at  the  proper 
term,  though  marked  "Filed"  bv  the  clerk,  the 
bill  constituted  no  part  of  the  record,  and 
would  not  be  considered  on  appeal.- Boosh  t. 
Cunningham  (Mo.)  877. 

A  bill  of  exceptions  filed  in  pursuance  of  an 
order  extending  die  time  for  filing,  made  after 
the  expiration  of  the  original  time  given  there- 
for, will  not  be  considered  on  appeal.— Powell 
T.  Sherwood  (Mo.)  486. 

Where  plaintiff  obtained  an  extension  of  time 
within  wnich  to  file  a  bill  of  exceptions,  but 
died  before  the  bill  was  filed,  the  trial  court 
had  no  authority  to  grant  a  further  extension 
of  time  before  the  plaintiff's  heirs  were  brought 
In  and  the  defendants  were  serred.— Walmsley 
T.  Dougherty  (Mo.)  6d3. 

Under  Acts  1899,  c.  27S,  S  1,  a  bill  of  excep- 
tions not  filed  within  the  time  fixed  therefor 
will  not  be  considered.- Wright  t.  Redd  (Tenn. 
Sup.)  1120. 

It  is  not  error  for  a  trial  Judge  to  fall  or  re- 
fuse to  approve  and  file  bills  of  exceptions, 
where  the  bills.  If  allowed,  would  be  of  no 
sTait.— Secord  y.  Eller  (Tex.  Civ.  App.)  988. 

EXCESSIVE  DAMAGES. 

Bee  'Damages,"  I  4. 

EXCISE. 

Bcfolation  of  traffic  in  Intoxicating  Uqoon,  see 
'Intoxicating  liquors." 

EXCUSABLE  HOMICIDL 

See  'homicide,"  i  8. 

EXECUTION. 

See  "Judicial  Sales." 
Exemptions,  see  "Homestead." 

i  1«     Property  snbjeot  to  exeovtloii. 

A  judgment  creditor  of  a  trustee,  levying  on 
trust  property  as  belonging  to  the  trustee,  ac- 
quires only  the  interests  of  the  trustee,  and 
no  rights  superior  to  those  of  the  cestui  que 
trust.— Rensli  aw  v.  First  Nat.  Bank  (Tenn. 
Ch.  App.)  194. 

I  S.    laanonoe,  form,   *a4   requisites  of 
writ. 

Under  Gen.  St.  1S65,  p.  717,   {  14.  and  Id. 
p.  718,  I  3,  a  return  to  an  execution  issued  by 
a  justice,  "Not  served  for  want  of  property, 
is  insufficient  to  authorize  the  issuance  of  an 
Btion  by  the  circuit  court  clerk  on  tran- 


script and  sale  of  property  thereunder.— Beed 
V.  Liowe  (Mo.)  687. 

No  presumption  arises  from  the  issuance  of 
an  execution  by  the  clerk  of  the  court  on  the 
transcript  of  a  Justice's  Judgment  that  a  re- 
turn of  nulla  bona  was  made  to  the  Justice 
court  Judgment,  as  required  before  executioD 
on  the  transcript  may  issne.— Reed  y.  Lowe 
(Mo.)  687. 

i  3.     8»le. 

The  payment  of  the  purchase  price  of  land  to 
a  commissioner  of  court,  and  approval  of  the 
sale  by  the  court,  held  to  be  sufficient,  thongb 
the  commissioner  did  not  pay  the  amount  to  the 
Judgment  creditor.— Oraham  y.  W-  W.  Dickin- 
son Hardware  Qi.  (Ark.)  58. 

Defect  In  a  sheriff's  deed,  in  that  It  failed 
to  recite  that  execution  had  been  returaed 
nulla  bona  in  the  justice  court,  as  required  br 
Gen.  St.  1865,  p.  717,  {  14,  and  Id.  p.  718, 
!  3,  held  not  supplied  by  the  complaint  in  aa 
action  to  set  such  deed  aside. — Beed  y.  L«we 
(Mo.)  687. 

Recital  in  an  execution  Issued  by  a  circuit 

I  court  clerk  as  to  the  issuance  of  execution  by 
'  the  justice  and  its  return  held  not  evidence  of 
such  facts.— Beed  v.  Lowe  (Mo.)  687. 

Execution  sale  of  land  set  aside,  the  debtor 
having  suiBcient  personalty  to  satisfy  the  debt 
—Johnson  v.  Daniel  (Tex.  CSv.  App.)  1032. 

Judgment  setting  aside  sale  on  execution  at 

!  suit  of  plaintiff  will  not  be  disturbed,  thongh 

amount  of  bid  tendered  by  plaintiff  was  not 

deposited   In   conrt-rJohnson  y.   Daniel   (Tex. 

Civ.  App.)  1082. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribution";    "WUls." 
EBect  of  administration  on  limitation,  see  "Lim- 
itation of  Actions,"  §  2. 
Revival  of  action  against  decedent,  see  "Abate- 
ment and  Beviyai,"  $  2. 

t  1.     Appolntaaeati     ««allile«tl«a,     aad 

tOBtU*. 

A  provision  of  a  will  that  the  executor  may 
act  without  executing  a  bond  Is  at  all  time 

subject  to  the  review  of  the  courts. — Busdi  v. 
Bapp  (K}-.)  470. 

Where  a  public  administrator  was  re-elected 
to  the  office  and  qnalifled  therefor,  he  ttecame 
his  own  SQccessor  as  guardian  of  an  estate  ad- 
ministered by  him  during  his  first  term,  and 
there  was  no  necessity  of  a  special  order  of 
the  probate  court,  after  his  re-dection,  to  take 
charge  of  snch  estate,  la  order  to  char^  him 
and  the  snreties  on  his  bond  given  for  bis  sec- 
ond tenn  of  office  as  his  snceessor.— State  ex 
rel.  Oordon  y.  Kennedy  (Mo.)  678. 

Under  Bev.  St.  1888,  {  801,  on  the  resigna- 
tion of  a  pablic  administrator  from  his  office 
and  the  appointment  of  his  successor,  he  is 
incapacitated  to  administer  estates  In  his 
hands. — State  ex  rel.  Oordon  v.  Kennedy  (Mo.) 
67a 

(  S.     CoUootioB  aad  aiaaasemoMt  «<  es- 
tate. 

A  power  given  by  a  testator  to  his  "ezeeator 
or  executrix"  to  sell  and  mortgage  was  a  per- 
sonal trust  to  the  widow  as  executrix,  and 
was  not  limited  to  a  power  of  sale  for  the  pur- 
poses of  administration.— Busch  v.  Bapp  (Ky.) 
470. 

Where  there  were  some  assets  of  the  estate 
of  a  testator  unadministered,  and  there  were 
debts  unpaid,  it  was  proper  for  the  adminis- 
trator de  bonis  non,  under  Civ.  Code  Prac.  { 
428,  to  bring  suit  for  a  settlement  of  the  es- 
tate, and  the  cost  of  the  suit  was  a  legitimate 
charge  npon  the  estate.— Seibert  T.  Bloomfield 
(ILy.)  684 
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niat  Ib  proceedings  to  recover  assets  of  an  \ 
estate  the  affidavit  charged  the  concealment  of  | 
assets,  while  the  interrogatories  and  answ^s 
thereto  showed  the  withholding  ol  the  same, 
iOd  immateriaL— Tygard  v.  SUor  (Mo.)  672. 

Where  executor  charged  with  withholding 
assets  of  tlie  estate  claims  they  were  a  gift, 
the  bnrdes  was  on  him  to  estaUish  the  saia^ 
— Tygard  v.  Falor  (Mo.)  672. 

Instmction  for  defendant  executor  in  pro- 
ceedings for  withholding  assets  of  estate  heli 
aa  favorable  to  him  as  the  facts  aathorixe. — 
Tygard  v.  Falor  (Mo.)  672. 

{  3.     AUswaa«e  «aA  payiMcoKt  •(  elklais. 

Under  Sand.  &  H.  Dig.  {{  114,  116,  an  affida- 
vit in  support  of  a  claim  against  the  estate  of 
deceased,  by  a  person  not  a  member  of  the 
claimant's  firm  and  not  shown  to  be  acquainted 
with  the  facts  sworn  to,  is  insufficient. — Lani- 
gaa  f.  North  (Ark.)  62;  Same  v.  Gorden,  Id. 

An  affidavit  in  support  of  the  clain  of  a  cor- 
poration agaimrt  the  estate  of  a  deceased  per- 
son, made  by  its  president,  is  insufScient.  It 
mnst  be  nuide  by  its  cashier  or  treasurer.— 
Lanigan  t.  Koith  (Ark.)  62;  Same  v.  (Sorden, 
Id. 

t  4.     Sulea  and  eomreyanoes  under  order 
of  oonrt. 

The  presumption  is  that  a  sufiScient  affidavit 
was  filed  to  authorize  a  warning  order  to  non- 
resident heirs,  even  if  the  defendant,  seeking 
to  set  aside  the  judgment,  could  question  its 
sufficiency.— Farris  v.  Hoskins  (Ky.)  577. 

Where  a  defendant  seeks  to  open  a  jadgment 
tor  tite  sale  of  land  to  pay  a  debt  of  a  dece- 
dent, he  cannot  complain  of  Uie  insofficiency  of 
a  warning  order  a^nst  vonresideat  heirs  of 
the  decedent,  or  of  the  failure  of  idaintifl  to 
execute  l>oDd  to  theiu.— Farris  t.  Hoskins 
(Ky.)  577. 

Under  Rev.  St.  1879,  {  2893,  the  homestead 
of  a  deceased  housekeeper  can  be  sold  by  an 
order  of  the  probate  court  for  the  payment  of 
debts  allowed  against  the  estate  of  the  deceas- 
ed, subject  to  the  homestead  rights  of  the  wid- 
ow and  minor  children.— ICeene  v.  Wyatt  (Mo.) 
116. 

Where  an  administrator  purchased  the  real- 
ty of  his  intestate  at  the  administrator's  sale, 
paying  $672  th«refor,  the  court  having  fixed 
the  value  at  f400,  such  price  will  not  be  deem- 
ed inadequate  in  a  suit  to  recover  the  property 
14  years  therMtter.— Fennd!  v.  Loagoe  (l>nB. 
Sup.)  1121. 

It  was  proper  to  sell  an  undivided  interest 
in  realty,  instead  of  vacant  lota,  to  pay  debts; 
the  lots  being  insufficient — ^E!rck  v.  Eirck  (Teiin. 
Sup.)  1122. 

The  probate  court  ot  the  coanty  where  the 
land  of  the  decedent  lies  and  where  the  admin- 
istration is  being  had  has  jurisdiction  to  order 
a  sale  of  realty  to  pay  debts. — Erck  t.  Erdc 
(Tenn.  Sup.)  1122. 

In  a  proceeding  for  the  sale  of  aa  nadivided 
interest  in  realty  to  pay  debts  of  a  decedent, 
the  record  of  a  prior  insolvency  proceeding  Md 
competent  to  show  debts.— Ekvk  v.  Brck  (Tenn. 
Sup.)  1122. 

{  5.     Aeeovntliic  and  settlement. 

Where  certain  taxes  were  not  levied  until 
after  defendant  had  made  her  final  settlement 
as  administratrix,  a  bin  to  set  aside  her  final 
settlement  for  the  nonpayment  of  such  taxes 
held  properly  dismissed.— State  ex  rel.  Bates 
V.  Shaw  (Mo.)  871. 

{  6.     ZilaliUitlaa        on        «dmlnlatr«tt«n 
bonds. 

Where  one  who  had  been  for  two  years  pub- 
Ue  administrator  was  sued,  together  with  aure- 
tt«s  for  bis  second  term,  and  the  answer  was 


a  general  denial,  hdd  proper  to  refuse  to  iu- 
struct  that  the  sureties  were  only  liable  for 
such  sums  as  came  into  the  defendant's  hasds 
after  the  execution  of  the  bond  for  his  second 
term.— State  ex  rel.  (Gordon  v.  Kennedy  (Mo.) 
678. 

EXEMPLARY  DAMAGES. 

See  "Damages,"  |  2. 

EXEMPTIONS. 

See  "Homestead." 

EXPERT  TESTIMONY. 

In  civil  actions,  see  "Evidence,"  {  8. 

In  criminal  proaecntioins,  see  "Cximinal  Law," 

FALSE  SWEARING. 

See  'Terjnry." 

FELLOW  SERVANTS. 

See  'faster  and  Servant,"  |  8. 

FILING. 

rail  ot  exceptions,  see  "Bxceptiona,  BUI  of," 

FItlAL  JUDGMENT. 

AppealaUUty,  see  "Appeal  and  Brtor,**  1 1. 

FINDINGS. 

Conformity  of  judgment,  see  "Judgment,"  1  4. 
Eeview  on  appeal    or  writ  ot  error,  see    Ap- 
peal and  Error,"  1 21, 

FIRES. 

Cansed  by   opeiation  ot  railroad,  see   "BaS- 
mad^"  i  U. 

FOLLOWING  STATE  PRACTICE 

8ea  "Trasts,"  i  4 

FORCIBLE  DEFILEMENT. 

Bee'^Bape." 

FORCIBLE  ENTRY  AND  DETAINER. 

I   1.    Otvfl  lUbUlty. 

An  instmction  in  torctUe  entry  and  detain- 
er defining  abandonment  Add  incorrect.— Tow- 
ell  V.  Etter  (Ark.)  63. 

FORECLOSURE. 

Of  mortgage,  see  "Mortgages,"  i|  8,  6. 

FOREIGN  CORPORATIONS. 

See  "Corporations,"  I  9. 

FORFEITURES. 

Of  franchise,  see  "Corporations,"  I  8, 
Of  homestead,  see  "Homestead,"  f  4. 
Ot  policy  for  nonpayment  of  premium,  see  "In- 
surance,"  I  8. 
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FORMER  ADJUDICATION. 

See  "Jadgment,"  (  8. 

FORMER  JEOPARDY. 

Bar  to  proBecution,  see  "Criminal  Law,"  i  8. 

FRANCHISES. 

Corporate  franchises,  see  "Corporatloiui,"  f  1. 
Forfeiture,  see  "Corporations,"  i  8. 

FRAUD. 

As  ground  for  equitable  relief,  see  "Judgment," 

of  contract,  see  "Contracts,"  {  3. 

EUFect  on   limitation,   see    "Limitation    of   Ac- 
tions," !  2. 
In  obtaining  divorce,  see  "Divorce,"  J  1. 
In  procuring  making  of  will,  see  "Wills,"  f  2. 

Frauds,  statute  of. 

I  1.     Oparatlon  and  effect  of  statwte. 

An  oral  contract  to  clear  land  for  the  use 
thereof  for  three  years  held  taken  out  of  the 
statute  of  frauds  by  part  performance. — 
Wanhscaffe  t.  Pontoja  (Tex.  OiT.  App.)  663. 

{  2.    Fleadlnc,   eviAenee,   trial.   Mid   re- 
view. 

Where,  in  an  action,  the  defendant  recovered 
judgment  on  a  counterclaim,  a  defense  of  the 
statute  of  frauds  to  the  counterclaim  cannot 
be  urged  on  appeal;  it  not  having  been  plead- 
ed.—Hart  V.  Garcia  (Tex.  Civ.  App.)  921. 

fraudulent  conveyances. 

I  1.     Transfers  and  tranaaotlons  laTalld. 

A  conveyance  of  land  from  husband  to  wife 
to  prevent  its  seizure  by  his  creditors  Md 
fraudulent.— GowUng  v.  Hill  (Ark.)  800. 

Where  a  father  agrees  in  advance  to  compen- 
sate his  minor  children  by  giving  them  a  cer- 
tain portion  of  the  crops  raised  on  his  farm, 
conveyances  executed  by  him  to  them  in  satis- 
faction of  their  clnims  on  that  account  will  be 
upheld  as  against  his  creditors.— Ferry's  Adm'r 
v.  Cornelius  (Ky.)  23. 

The  conveyance  by  a  debtor  of  his  exempt 
homestead  is  not  void  as  to  his  creditors,  how- 
ever fraudulent  may  have  been  his  intent. — 
Perry's  Adm'r  v.  Cornelius  (Ky.)  23. 

Where  the  wife's  money  was  invested  by  her 
father  in  land,  with  money  furnished  by  the 
husband,  under  an  agreement  with  the  hus- 
band that  she  was  to  have  an  interest  in  the 
land,  and  the  husband  subsequently  sold  the 
land,  a  settlement  upon  the  wife  in  proportion 
to  the  amount  of  her  money  invested  in  the 
land  held  valid  as  against  the  husband's  cred- 
itors.—Sparks  T.  Colson  (Ky.)  739. 

One  obtaining  a  judgment  for  tort  subsequent 
to  a  trust  deed  and  a  sale  thereunder,  and  sub- 
sequent to  the  satisfaction  of  the  claim  of  the 
maker's  only  current  creditor,  cannot  set  up 
fraud  against  such  current  creditor  to  avoid 
the  conveyances.— Kmeger  v.  Vorhauer  (Mo.) 
1098. 

One  obtaining  judgment  for  a  tort  committed 
after  defendant  bad  executed  a  deed  of  trust 
held  not  entitled  to  sue  to  set  aside  snch  deed 
as  in  fraud  of  creditors. — Krueger  T.  Vorhauer 
(Mo.)  1098. 

Schemes  to  defraud  existing  and  subsequent 
creditors,  entered  into  after  making  a  deed  of 
trust,  cannot  affect  the  validitv  of  such  deed. — 
Krueger  t.  Vorhauer  (Mo.)  1098. 


Where  a  wife  with  her  husband's  consent 
purchases  her  debtor's  property  and  assumes 
payments  of  debts  due  other  creditors  to  pro- 
cure satisfaction  of  a  debt  to  her,  the  convey- 
ance is  not  fraudulent. — Hugo  &  Schmeltser  Co. 
T.  Hirsch  (Tex.  Qv.  App.)  163. 

The  employment  of  the  grantors  of  a  stock 
of  goods,  after  execution  of  a  trust  deed  of  the 
same,  as  clerks  by  the  trustee,  does  not  invali- 
date the  deed  for  fraud. — Boltz  r.  Bngelke 
(Tex.  Civ.  App.)  899. 

I  2.    Rlglits    and    UablUtles    of   parties 
and  piireliasers. 

Where  a  husband,  fearing  alimony  would  be 
decreed  against  him  in  a  divorce  suit,  conveyed 
land  to  be  held  for  him,  a  reconveyance  would 
not  be  denied;  it  not  appearing  that  alimony 
was  ever  decreed.— Rivera  v.  White  (Tex.  Sup.) 
126. 

S  3.     Remedies  of  oredltora  aad  pnrelias- 
ers. 

Creditor  of  a  husband,  seeking  to  subject  the 
wife's  land  to  the  husband's  debt,  htid  barred 
by  laches  from  claiming  that  title  was  taken 
in  the  name  of  the  wife  to  defraud  the  hus- 
band's creditors.— Green  v.  Salmon  (Ky.)  270. 

Evidence  held  sufficient  to  show  a  conveyance 
to  defraud  creditors  of  which  the  purchaser  wag 
cognizant.— Phillips-BnttorflC  Mfg.  Co.  r.  Wil- 
liams (Tenn.  Sup.)  185. 

GAMING. 

{    1.    Orltnlnal  respoaslbUlty. 

Where  a  bet  was  in  fact  made  in  Kentucky, 
the  parties  violated  the  Kentucky  statutes 
though  the  stakeholder  did  business  in  Tennes- 
see.— Brand  v.  Commonwealth  (Ky.)  3l. 

Betting  on  the  vote  of  a  particular  county  in 
an  election  is  a  betting  on  the  election,  in  viola- 
tion of  the  statute.— Brand  v.  Commonwealth 
(Ky.)  31. 

Under  an  Indictment  charging  that  defendant 
bet  with  another  that  B.  would  not  at  a  certain 
election  receive  BOO  votes  for  governor  In  a  par- 
ticular county,  parol  evidence  of  B.'s  candidacy 
for  governor  was  admissible.— Brand  t.  Com- 
monwealth (Ky.)  31. 

GARNISHMENT. 

{   1.    PevaoKs    aad    property    sabjeet    to 
Karnlshm  eat. 

Where  funds  in  possession  of  a  clerk  are  not 
held  by  him  in  his  official  capacity,  they  are 
not  exempt  from  garnishment  as  in  custodia 
legis.— Reid  v.  Walsh  (Tex.  Civ.  App.)  940. 

i  2.     Prooeedlass  to  proeare. 

A  citizen  can  garnish  a  foreign  railroad  cor- 
poration operating  its  road  within  the  state 
for  a  debt  due  an  employfi  for  services  render>>d 
in  the  state,  though  the  employe  is  a  resident 
of  a  foreign  state.— Kansas  City,  P.  &  G.  B. 
Co.  ▼.  Parker  (Ark.)  996. 

(  3.    Iilem  of  camlahmeat  aad  liability 
of  carnlshee. 

A  creditor  obtaining  an  attachment  and  writ 
of  garnishment  against  a  debtor,  which  were 
irregularly  issued,  is  not  entitled  to  preference 
over  creditors  named  in  a  trust  deed;  such 
trust  being  accepted  by  the  trustee  before  the 
issuance  of  a  valid  writ  of  garnishment. — Wil- 
son V.  National  Bank  of  Cfeburne  (Tex.  Civ. 
App.)  1067. 

f  4.    Prooeedlnc*  to  snpport  or  enf  oree. 

Under  Hev.  St.  art.  253,  where  a  garnishee 
makes  defense  to  a  writ  on  his  own  responsi- 
bility, instead  of  asking  that  the  defendant  be 
cited  to  appear  and  plead  his  defense,  oo  the 
defeat  of  the  garnishee,  he  la  not  entitled  to 
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an  attorney's  fee.— Reid  v.  Walsh  (Tex.  Ot. 
App.)  940. 

GAS. 

Extent  to  which  the  charter  of  a  gas  com- 
pany violated  an  exclusive  privilege  graated  to 
another  eas  company  determined.— Kentucky 
Heating  Co.  t.  Louisville  Gas  Co.  (Ky.)  751. 

GIFTS. 

Charitable  gifts,  see  "Charities." 

{    1.    later  vItos. 

Rev.  St.  art.  2546,  held  not  to  prevent  a 
donee  from  obtaining  a  valid  title  to  certificates 
of  deposit  which  were  assigned  to  him  by  aa 
instrument  in  writing. — Cowen  v.  First  Xat. 
Bank  (Tex.  Snp.)  632. 

A  gift  of  certificates  of  deposit  by  assign- 
ment in  writing  not  under  seal  gave  the  donee 
a  valid  title  thereto.— Cowen  r.  First  Nat. 
Bank  (Tex.  Snp.)  532. 

The  validity  of  a  gift  of  certificates  of  de- 
posit may  be  dispnted,  without  a  plea  of  non 
est  factum  to  the  instrument  by  which  such 
certificates  were  assigned. — Cowen  v.  First 
Nat.  Bank  (Tex.  Sup.)  632. 

GOOD  FAITH. 

Of  purchaser,  see  "BiUs  and  Notes,"  {  2;  "Ten- 
dor  and  Pnrchaser,"  |  2. 

GRADE  CROSSINGS. 

See  "Street  Railways,"  |  1. 

GRAND  JURY. 

See  "Indictment  and  Information,"  S  2. 

Under  CJonst.  art.  5,  I  13,  an  indictment  found 
by  a  grand  jury  composed  of  13  men  is  a  nulli- 
ty.—Ogle  v.  State  (Tex.  Cr.  App.)  1009. 

GRANTS. 

Of  public  lands,  see  "Public  Lands." 

GROSS  NEGLIGENCE. 

See  "Negligence,"  f  1. 

GUARANTY. 

See  "Principal  and  Surety." 

GUARDIAN  AD  LITEM. 

See  "Infants,"  i  8. 

GUARDIAN  AND  WARD. 

I  1.     Oastody  and  «are  of  ward's  person 
and  estate. 

The  solicitor  for  the  estate  of  a  ward  lield 
not  entitled  to  compensation  for  certain  serv- 
ices.—Vaughn  V.  Tealey  fTenn.  Oh.  App.)  236. 

An  affidavit  of  a  person  claiming  compensa- 
tion for  services  rendered  the  estate  of  a  ward 
is  not  admissible  to  establish  such  claim. — 
Vaughn  v.  Tealey  (Tenn.  Ch.  App.)  236. 

Where  a  guardian  received  money  through 
the  settlement  of  a  legal  controversy  in  which 
his  wards  were  interested,  it  cannot  be  con- 
tended that  a  surety  on  the  guardian's  bond 
was  not  liable  because  the  guardian  had  no 
authority  to  make  the  settlement— Allen  v. 
Stovall  (Tex.  Snp.)  863;   Stovall  r.  Alien,  Id. 


i  2.    IilaliiUtlea  on  KnardiansUp  bonds. 

Under  Hev.  St.  1895,  arts.  2764,  3357,  the 
fact  that  a  ward  married  or  became  of  age 
more  than  four  years  before  instituting  a  suit 
for  breach  of  the  guardian's  bond  held  not  to 
bar  the  action,  where  the  guardian  had  not 
been  discharged.- Allen  v.  Stovall  (Tex.  Sup.) 
8(j3;   StovaU  v.  Allen,  Id. 

Sureties  on  a  guardian's  bond  A«2d  not  enti- 
tled under  the  evidence  to  offset  charges  for 
the  guardian's  maintenance  of  the  wards 
against  damages  for  a  breach  of  the  bond.— 
Allen  V.  Stovall  (Tex.  Sup.)  863;  Stovall  v. 
Allen,  Id. 

HABEAS  CORPUS. 

S    !•    Jnrlsdletion,  proeeedincs,  and  re- 
llelt. 

The  certificate  of  the  sheriff  that  D.  was  in 
the  county  jail,  and  would  be  kept  there  un- 
less ordered  released,  held  sufficient  to  show 
that  defendant  had  been  in  jail  continuously 
pending  his  appeal.— Ex  parte  Douthitt  (Tex. 
Cr.  App.)  181. 

Where  defendant  resorted  to  the  writ  of  ha- 
beas corpus,  and  was  remanded  to  custody,  but 
given  his  freedom  on  a  recognizance,  held,  ap- 
pellate court  had  no  jurisdiction  of  his  appeal. 
—Ex  parte  McMinn  (Tex.  Cr.  App.)  322. 

A  court  of  civil  appeals  has  no  original  jnris- 
diction  to  issue  a  writ  of  habeas  corpus  to  de- 
termine a  parent's  right  to  minor  children.— 
Wets  V.  Thompson  (Tex.  Civ.  App.)  1050. 

HARMLESS  ERROR. 

In  civil  actions,   see   "Appeal  and  Error,"  It 
2a-26. 

HEARING. 

In  probate  proceedings,  see  "Wills,"  I  S. 

HEARSAY. 

In  civil  actions,  see  "Evidence,"  S  5. 
In  criminal  prosecutions,  see  "Criminal  Law," 
«». 

HEIRS. 

See  "Descent  and  DIstribntion." 

HIGHWAYS. 

See  "Turnpikes  and  Toll  Roads,"  I  1. 
Accidents  at  railroad  crossings,  see  "Railroads," 
17. 

i   1.    Eatabllshment,  alteration,  and  dls- 
oontlnnance. 

The  only  road  to  a  school  house  having  for 
many  years  been  used  for  that  purpose  by  the 
public,  a  grant  from  the  owner  of  the  land 
will  be  presumed.— Wright  v.  Willis  (ICy.)  991. 

Where  a  county  court  ordered  a  road  to  be 
opened  without  notice  to  interested  parties, 
its  order  was  void,  and  hence  an  injunction 
will  lie  to  restrain  a  road  overseer  from  tear- 
ing down  and  removing  a  fence  in  obedieftce 
to  the  county  court's  order.— Munroe  v.  Craw- 
ford (Mo.)  873. 

I  2.    Highway  districts  and  o&oers. 

Under  Ky.  St  |  4314,  requiring  the  county 
supervisor  of  roads  to  execute  bond,  in  an  ac- 
tion on  such  bond,  the  petition  is  not  good,  in 
the  absence  of  ni  averment  that  the  bond 
was  executed  before  the  county  court,  or  was 
ever  approved  or  accepted  by  that  court.- 
Coleman  v.  Eaker  (Ky.)  484. 

There  can  be  no  recovery  on  the  bond  of  a 
county  supervisor'  of  roads  for   personal   in- 
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JDries  reanltinK  from  the  breaking  of  a.  plank 
bridge  forming  part  of  a  public  road.— Cble- 
maa  v.  Baker  (K7.)  484. 

I  3.    RecBl^tlon  aad  mat  far  travol. 

An  inatnirtion  in  a  prosecution  under  Pen. 
Code,  art.  480,  for  obstructing  a  road,  whidi 
omits  the  word  "willfnlly,*'  is  erroneoas. — 
Djrrley  t.  Btate  (Tex.  Cr.  Ap».)  6ai. 

HOMESTEAD. 

(   X,    Nature,  aoqnidtiom,  aad  sztoni. 

Land  acquired  by  porcliase  was  not  exempt 
as  a  homestead,  where  it  was  not  occupied  as 
such  until  after  the  execution  levied  thereon. — 
MarshaU  y.  MalMmey  (Ky.)  471. 

A  judgment  on  a  debt  created  after  the  debt- 
or has  acquired  and  entered  into  possession  of 
a  homestead  creates  no  lien  thereon.— Bnrton  t. 
Look  (Mo.)  112. 

The  defendant  in  ejectment,  daimfaig  under 
a  conveyance,  may  show  that  a  note  executed 
by  the  common  source  of  title,  on  which  jndg- 
ment  was  rendered  and  the  property  sold  there- 
under to  plaintiS,  was  executed  after  the  prop- 
erty became  a  homestead,  though  it  was  dated 
before.— Barton  v.  Look  (Mo.)  112. 

Where  a  patent  to  a  federal  homestead  was 
not  filed  for  record,  the  homestead  was  sub- 
ject to  execution,  under  Rev.  St.  1889,  f  B441, 
for  debts  previously  incurred.— Stinsoa  t.  Call 
(Mo.)  729. 

Evidence  keUl  to  ahow  certain  land  to  be  a 
business  homestead.— Batts  t.  Middlesex  Bank- 
ing (3o.  (Tex.  Qv.  App.)  1046. 

Where  it  Is  in  issue  whether  certain  land  Is 
a  homestead,  and  the  use  of  the  land  shows  a 
homestead,  it  will  be  held  tuch,  though  the 
owner  and  his  wife  testify  they  had  no  home- 
stead intent- Batts  t.  Middlesex  Banking  Ca 
(Tex.  Civ.  App.)  1046. 

Where  one  resided  on  a  l&-acre  tract  within  a 
town,  adjoiuing  a  larger  tract  used  for  pastur- 
ing, and  there  was  a  small  farm  about  the  mid- 
dle of  the  tract,  the  bomt  stead  could  not  be 
extended  to  any  of  the  tract  which  lay  without 
the  town  limits.- Batts  v.  Middlesex  Banking 
Go.  (Tex.  av.  App.)  104a 

{  2.    Transfer  or  laie-natliraaoe. 

Under  the  homestead  statute,  a  judgment 
debtor  who  owns  and  is  in  possession  of  a 
homestead  not  subject  to  the  judgment  lien 
may  pass  title,  good  as  against  the  judgment. 
—Barton  t.  Look  (Mo.)  112. 

Where  a  judgment  debtor,  owning  and  in 
poasession  of  a  homestead  not  subject  to  a 
judgment,  mortgages  the  property,  the  rights  of 
the  mortgagee  are  not  affected  by  subsequent 
acts  of  the  debtor.— Bnrton  v.  Look  (Mo.)  112. 

A  married  woman's  acknowledgment  of  a 
deed  conveying  the  homestead  had  defective, 
and  hence  she  was  not  estopped  from  assert- 
ing her  rights  to  thp  homestead;  no  fraud  ap- 
S earing  on  her  part.— Black  y.  Gamer  (Tex. 
ir.  App.)  918. 

If  wife,  signing  a  deed  to  a  homestead  under 
the  representation  and  belief  that  it  was  a 
mortgage,  held  not  estopped  from  claiming  the 
property  as  a  homestead  by  the  fact  that  she 
knew  the  supposed  mortgage  was  to  be  used 
by  the  mortgagee  in  negotiating  a  loan. — ^Black 
▼.  Gamer  (Tex.  Civ.  App.)  918. 

In  an  action  by  a  husband  and  wife  to  re- 
cover their  homestead  from  an  innocent  third 
person  purchasing  from  plaintiffs'  mortgagee, 
held,  that  the  acts  of  the  husband  cannot  af- 
fect the  wife's  interest. — ^BJack  t.  Garner 
(Tex.  CSr.  App.)  918. 


{  3.     Biglits  of  sarrlving  hmsltaad,  witt, 
onlldren,  or  heirs. 

Under  Rev.  St.  1889i,  ||  5435,  5439,  a  home- 
stead acquired  by  a  widow  does  not  descend 
on  her  death  to  her  minor  children,  but  de- 
scends to  her  heirs,  subject  to  the  payment  of 
her  debts.— Chapman  v.  McGrath  (Mo.)  832. 

I  4.    Abaadonniemt,    wairer,    or   forfd> 
tore. 

A  judgment  debtor,  owning  and  in  possession 
of  a  homestand  not  subject  to  the  judgment, 
does  not  waive  his  homestead  exemption  is 
against  the  judgment  creditor  by  executing  a 
trust  deed  creating  the  relation  of  landlord  and 
tenant  between  umaelf  and  the  mortgagee.— 
Burton  v.  Look  (Mo.)  IIZ 

Evidence  Add  not  to  show  an  abandonment 
of  a  homestead. — Black  v.  Garner  O^ex.  (St. 
App.)  918. 

Evidence  Mil  Insufficient  to  austain  daim  ot 
homestead  as  against  one  loaning  money  to  de- 
fendant—Phillips V.  Texaa  Loan  Agency  (Tei. 
Civ.  App.)  1080. 

f  S.    Pratectleoi     aad     aiBfaraeaauat    ef 
rlsbia. 

A  sale  of  a  federal  homestead,  without  in- 
forming the  debtor  ot  hia  right  to  elect  to  have 
a  portion  of  the  same  set  off  to  him  as  ex- 
empt, as  provided  by  Rev.  St.  1889,  §§  4903, 
49<>7,  was  void.— Stinson  v.  CaM  (Mo.)  729. 

An  application  by  a  debtor  to  set  aside  a 
,  sale  of  nis  homestead  under  execution  as  soon 
as  he  was  abpriscd   of  the   levy   was  witliin 
proper  time.— Stioaon  v.  Call  (Mo.)  729. 

A  charge  that  if  60  acres  owned  by  plaintiff. 
10  or  12  miles  from  his  residence,  were  oseii 
by  him  for  the  support  and  maintenance  of  his 
family,  they  constltnted  a  part  of  his  home- 
stead, held  erroneous  under  me  evidence.— Rob- 
erts V.  Cawthon  (Tex.  Qv.  App.)  332. 

In  a  suit  to  foreclose  a  mortgage,   one  who 
had  purchased  part  of  tlie  land  from  the  mort- 
gagor, subject  to  the  mortgage,  could  not  de- 
fend against  the  mortgage  by  setting  up  that 
'  the  land  was  a  homestead. — ^Batts  v.  Middle- 
;  sex  Banking  C^.  (Tex.  Civ.  App.)  1046w 

HOMICIDE. 

I   1.    Murder. 

Malice  includes  all  those  states  of  the  mind 
in  which  a  killing  takes  place  without  an; 
cause  which  will  excuse,   mitigate,   or  justify 

;  the  act.— Honeycutt  v.  State  (Tex.   C^.  App.) 

'639. 

I  2.     ICansIancliter. 

Where  correction  is  inflicted  hy  a  parent 
with  an  instrument  improper  for  ute  purpose, 
but  not  deadly,  or  witn  a  proper  instrument 
to  an  improper  degree,  and  death  results,  the 
offense  is  manslaughter. — Montgomery  v.  Com- 
I  monwealth  (Ky.)  747. 

I  An  instruction  in  regard  ta  manslaughter, 
that  the  provocation  mant  arise  at  the  time  of 
the  killing  and  tliat  the  passion  is  not  the  re- 
sult of  a  former  provocation,  is  correct.— Her- 
rington  v.  State  (Tex.  Cr.  App.)  682. 

A  provocation,  to  reduce  a  kiIUn«  to  man- 
slaughter,  must  arise  at  the  time  of  the  com- 
mission of  the  offense.— Honeycutt  v.  State 
(Tex.  Ct.  App.)  639. 

On  the  question  of  reduction  ot  degree  of 
homicide,  that  defendant's  wife  told  bim  that 
deceased  had  insulted  her  is  to  be  conaidaed, 
though  no  Insult  was  offered.— Measer  t.  State 
(Tex.  Or.  App.)  643. 

{  3.     Exonsable   or  instlflaltle  koadelde. 

Culpability  of  one  who  slays  in  defense  of 
another  held  measured    by    the    intent    with 
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which  h«  acted.— Monson  r.  State    CTex.    Or. 
App.)  647. 

{  4.    ladletmeat  aad  lAformatiom. 

An  indictment  for  mnrder  is  not  required  to 
state  the  drcnmstancee  constituting  the  crime. 
— Raybnrn  t.  State  (Ark.)  356. 

Under  indictment  for  murder  in  the  firtit  de- 
Sree,  a  conriction  for  murder  in  perpetrating 
a  robbery  without  premeditation  A«i<(  erro- 
neooa.— Raybum  t.  State  (Ark.)  S66. 

Proper  Instruction  defining  terms  "willful" 
and  malice  aforethought"  upon  a  trial  for 
murder.— Clark  v.  Commonwealth  (Ky.)  T40. 

It  was  error  to  Instruct  to  find  defendant  not 
guilty  if  deceased  died  frinn  the  effect  of  some 
dmg  or  poison  "not  inserted  into  her  womb 
by  the  defendant,"  as  the  indictment  chared 
that  defendant  caused  her'  death  by  inaerbng 
into  her  womb  a  sharp  and  dangerous  instru- 
ment, and  defendant  cabnot  be  convicted  upon 
proof  that  death  resulted  from  a  dmg  or  poison 
administered  by  him.— Clark  t.  Commonwealth 
<Ky.)  740. 

An  Indictment  which  charged  that  defendant 
made  an  assault  with  "some  heavy  instrument," 
which  said  instrument  the  defendant  in  his 
hand  then  and  there  had,  held  bad  in  failing  to 
allege  what  the  assault  was  made  "with."— 
State  V.  Vnrgerson  (Mo.)  101. 

Vee  of  word  "of"  his  malice  aforethought,  in- 
stead of  "with,"  etc.,  in  indictment  for  murder, 
hdd  sufficient— Rocba  r.  State  (Tex.  Cr.  App.) 
1018. 

Where  the  indictment  charges  a  killing  with 
an  ax  handle,  and  the  evidence  shows  that  the 
killing  was  done  with  a  stick  trimmed  down  to 
be  inserted  in  an  ax,  and  that  some  of  the 
wounds  were  made  by  a  sharp  instrument  and 
some  with  a  blont  instrument,  there  is  no  vaii- 
ance.— Rocha  ▼.  State  (Tex.  Cr.  App.)  1018. 

i  5.     XMdenee. 

Evidence  held  sufficient  to  sustain  a  convic- 
tion for  murder. — Butler  v.  State  (Ark.)  46. 

Deceased  having  been  killed  by  defendant 
while  attempting  as  a  policeman  to  arrest  him, 
evidence  of  threats  by  defendant  that  he  would 
kill  or  be  killed  before  ha  would  go  to  the 
workhouse  was  competent, — Qninn  v.  Common- 
wealth (Ky.)  792. 

Where  defendant  shot  deceased  while  the 
latter  was  crawling  through  the  defendant's 
yard  towards  the  house  after  night,  deceased's 
dying  declaration  that  he  had  no  weapon  held 
admissible  as  part  of  the  res  gestae. — (imbb  v. 
State  (Tex.  Or.  App.)  314. 

Where  deceased  was  shot  by  defendant,  a 
question,  asked  deceased,  if  defendant  was  any 
nearer  to  him  when  he  shot  him  than  when  de- 
ceased first  saw  defendant,  and  his  answer,  held 
admissible.— Grubb  v.  State  (Tex.  Or.  App.)  314. 

Whera  deceased  was  shot  by  defendant  while 
he  was  crawling  through  defendant's  yard 
after  night,  a  plat  of  the  oremises  made  by 
deceased  in  explanation  of  nis  dying  declara- 
tion held  admissible.— Grubb  v.  State  (Tex.  Or. 
App.)  314. 

Bvidence  held  admissible  as  part  of  a  dying 
declaration,  as  tending  to  show  the  place  of 
homicide.- Medina  v.  State  (Tex.  Cr.  App.)  331. 

Evidence  held  admissible  as  part  of  a  dying 
declaration,  as  tending  to  show  a  motive  for 
the  homidde.— Medina  t.  State  (Tex.  (^.  App.) 
831. 

As  bearing  on  defendant's  disposition  to- 
wards his  daughter  and  his  motive  for  killing 
her.  certain  statements  of  the  daughter,  short- 
ly before  the  killing  and  in  bia  presence,  held 
admissible.— Honeycutt  t.  SUto  (Tex.  Cr. 
App.)  639. 


Certain  testimony  held  admissible  to  rebnt 
contention  of  state  that  defense  that  deceased 
had  insulted  accused's  wife  was  fabricated.— 
Messer  v.  State  (Tex.  Cir.  App.)  643. 

Where  defendant  killed  deceased  in  his  house, 
and  afterwards  took  liis  body  to  the  sidewalk, 
evidence  that  the  house  was  found  on  fire  ear> 
ly  in  the  morning  after  the  killing  hdd  admissi- 
ble.— Rocha  v.  State  (Tax.  Or.  App.)  1018. 

t  6.     Trial. 

Upon  a  trial  for  maliciously  shooting  at  an- 
other without  wounding  him,  as  defendant 
claimed  that  the  weapon  was  accidentally  dis- 
charged, she  was  not  entitled  to  an  instruction 
as  to  self-defense. — Hayden  v.  Commonwealth 
(Ky.)  20. 

If  defendant  unlawfully  and  Intentionally 
killed  deceased,  but  without  malice,  he  was 
guilty  of  voluntary  manslaughter;  and  where 
uere  was  some  evidence  thereof  the  court 
should  have  given  an  instruction  on  that  sub- 
ject.— Qreer.  v.  Commonwealth  (Ky.)  44S. 

Up«Hi  a  trial  for  marder,  it  was  error  to  In- 
struct  the  Jury  upon  the  hypothesis  of  a  mn- 
tual  combat,  where  the  combat  was  sought  by 
deceased,  and  the  only  evidence  of  defendant's 
willingness  to  fight  was  that  he  stood  his 
ground.— Wilson  v.  Commonwealth  (Ky.)  788; 
Mnrrel  v.  Same,  Id. 

Where  verdict  is  based  upon  circumstantial 
evidence,  on  one  view  of  which  the  homidda 
is  voluntary  manslaughter,  held  error  not  to 
instruct  the  jury  on  that  hypothesis.— Mont- 
gomery V.  Commonwealth  (KyJ  747. 

Where  deceased  was  called  from  his  place  of 
business  late  at  night,  and  was  found  a  few 
moments  later  with  three  mortal  wounds  in  his 
head,  it  was  not  error  to  refuse  to  charge  on 
the  law  of  mnrder  in  the  second  degree.— State 
V.  Furgerson  (Mo.)  101. 

An  instruction  on  self-defense  held  erroneous, 
as  failing  to  charge  that  defendant  had  the 
right  to  defend  against  several  assailants. — 
Seeley  v.  State  (Tex.  Cr.  App.)  309. 

An  instruction  on  self-defense  held  arroneons, 
as  based  on  an  actual  attack  made  by  deceased, 
and  not  on  an  attack  about  to  be  made.- Sea- 
ley  T.  State  (Tex.  Cr.  App.)  309. 

Where  the  court  charged  that  defendant 
had  a  right  to  defend  himself  or  any  member 
of  his  family  from  apparent  danger  or  sup- 
posed attack  of  deceased,  it  cannot  be  con- 
tended that  the  court  erred  in  refusing  to  in- 
struct on  the  qnestion  of  self-defense.— Grubb 
T.  State  (Tex.  Or.  App.)  314. 

An  instruction  on  self-defense  hdd  correct— 
Herringtoa  v.  State  (Tex.  Cr.  App.)  662. 

An  instruction  as  to  effect  of  insults  previ- 
ously offered  to  defendant's  wife  by  deceased 
reviewed.- Messer  v.  State  (Tex.  Cr.  App.)  643. 

Instructions  as  to  self-defense  should  be 
conpled  with  an  Instruction  that  if  the  Jury 
has  a  reasonable  doubt  as  to  the  defensive  mat- 
ter, the  defendant  should  be  acquitted.— Oog* 
dell  V.  State  (Tex.  Cr.  App.)  645. 

Where  deceased,  after  being  hurt,  fell  from 
his  buggy  while  Intoxicated,  an  Instruction 
that  if  death  was  caused  by  the  fall,  defend- 
ant should  be  acquitted,  held  proper.— Monaon 
V.  SUte  (Tex.  O.  App.)  647. 

Defendant  on  trial  for  mnrder  hdd  entitled 
to  instruction  that  be  would  have  a  right  to 
defend,  not  only  himself,  but  also  one  O.,  who 
was  charged  with  assisting  in  the  homidde.— 
Monaon  v.  SUte  (Tex.  Cr.  App.)  647. 

In  a  prosecution  for  homidde,  there  being 
no  evidence  of  anything  being  said  before  an 
assault  to  provoke  a  difficulty,  it  was  error  for 
the  court  to  charge  the  law  thereon.— Oook  t. 
State  (Tex.  Cr.  App.)  872. 
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Charge  on  mnrder  in  the  second  degree  held 
nnnecessarr,  the  eytdence  showing  delilierate 
design.— Pearl  t.  State  (Tex.  O.  App.)  1013. 

I  7.     Appeal  and  error. 

The  giving  of  an  instruction  that  defendant 
may  be  convicted  of  mnrder  in  the  first  degree, 
if  the  Icilllng  occurred  in  the  perpetration  of 
an  attempted  robbery,  fteld  erroneous  under 
the  indictment  and  a  record  not  setting  out 
the  evidence.— Baybum  y.  State  (Arlc.)  356. 

As  the  court  instructed  to  find  defendant 
guilty  only  if  she  fired  the  shot  willfolly  and 
maliciouMly,  she  cannot  complain  of  the  fail- 
ure of_  the  court  to  instruct  to  find  her  not 
guilty  if  the  weapon  was  accidentally  dischar- 
ged.—Hayden  V.  Commonwealth  (Ky.)  20. 

Where  there  was  no  evidence  of  justification 
or  provocation  which  could  reduce  the  crime 
from  murder  in  the  first  degree  to  a  lower 
grade,  error  in  an  instruction  defining  "delib- 
erately," by  omitting  to  state  that  the  homicide, 
to  be  deliberate,  must  have  been  committed  in 
the  furtherance  of  a  premeditated  design,  held 
not  prejudicial  to  defendant. — State  t.  Fnrger- 
son  (Mo.)  101. 

The  admission  of  testimony  of  a  witness  that 
a  companion  of  deceased  sent  him  home  for  a 
pistol  shortly  after  a  lulling,  though  hearsay, 
held  not  reversible  error.— Seeley  t.  State  (Tex. 
Cr.  App.)  309. 

Instruction  tliat  defendant,  accnsed  of  as- 
sault with  intent  to  kill,  was  not  responsible 
for  the  acts  of  other  members  of  a  mob,  held 
not  erroneoag.— Pena  t.  State  (Tex.  Cr.  App.) 
311. 

HORSE  RAILROADS. 

See  "Street  Railroads." 

HOUSEBREAKING. 

See  "Burglary," 

HUSBAND  AND  WIFL 

See  "Divorce";   "Dower." 

Adnltery,  see  "Adultery." 

Competency  of  husband  or  wife  as  witness,  see 

"Witnesses,"  S  1. 
Rights  of  survivor,  see  "Descent  and  Distribn- 

flon,"  i  2. 

i  1.     wife'*  separate  estate. 

Hosband,  who  invested  money  belonging  to 
the  separate  estate  of  his  wife,  together  with 
money  of  bis  own,  in  laod,  had  not  to  hold 
such  land  by  the  entirety. — ^McLeod  ▼.  Tenable 
(Mo.)  847. 

Where  a  debtor  conveys  property  to  a  wife 
to  satisfy  a  debt  due  her  separate  estate,  and 
she  assumes  payment  of  debts  due  other  cred- 
itors, the  conveyance  vests  title  in  the  property 
in  her,  and  imposes  on  her  the  obligation  of 
pacing  the  debts  assumed. — Hugo  &  Schmeltzer 
Co.  V.  Hirsch  (Tex.  Civ.  App.)  1(33. 

{  S.    Oommiiiilty  property— Wliat  ceiiMtl« 
tntes. 

Fnceeds  of  insurance  policy  on  wife's  life, 
payable  to  the  husband,  held  to  be  the  latter's 
separate  property,  and  not  community  prop- 
erty.—Martin  T.  McAllister  (Tex.  Sup.)  624. 

Refusal  to  Instruct  that  increase  of  certain 
lire  stock  after  the  death  of  the  wife  would 
not  be  community  property  held  erroneous  un- 
der the  evidence.— Wolford  v.  Melton  (Tex. 
Civ.  App.)  543. 

The  increase  of  live  stock  during  the  exist- 
ence  of   the    married    relation    is    commnnity 
property,   though   It  is  the   increase  of  stock  I 
which  la  the  separate  property  of  the  husband 


or  wife.— Wolford  v.  Melton  (Tex.  CSt.  App.) 
643. 

{   3*    «-•»  Rlcl^te  o£  busltaiul  umA  wl£e. 

Under  Rev.  St.  art.  286S,  the  husband  hdi 
entitled  to  use  commnnity  funds  in  taking  out 
polior  of  insurance  on  his  wife's  life  payable 
to  himself.— Martin  v.  McAllister  CTex.  Snp.) 
624. 

(  4.    Debta. 

Neither  party  owning  commnnity  property 
can  create  debts  and  make  them  a  charge  on 
the  property,  nor  use  the  proceeds  of  the  prop- 
erty in  the  payment  of  such  debts,  after  a  de- 
cree of  partition  has  been  rendered. — Moor  T. 
Moor  (Tex.  Civ.  App.)  347. 

Funeral  expenses  of  a  husband,  which  are 
paid  by  the  wife,  are  community  expenses,  and 
cannot  be  charged  against  land  descending  to 
his  heirs.— Gil  roy  r.  Richards  (Tex.  Ciy.  App.) 
664. 

$  6.    —  AetloBS. 

The  exclusion  of  evidence  of  the  amount  of 
money  invested  in  alleged  community  improve- 
ments on  property  owned  by  a  deceased  hus- 
band heid  error  in  an  action  by  the  heirs  of 
the  hnsband  against  his  widow. — Gilroy  v. 
Richards  (Tex.  Civ.  App.)  664. 

The  failure  to  submit  the  issne  whether  im- 
provements on  certain  property  owned  by  a  de- 
ceased husband  were  constructed  with  com- 
munity money  held  error  in  an  action  by  the 
heirs  of  the  husband  against  his  widow. — Gil- 
roy V.  Richards  (Tex.  CSv.  App.)  664. 

16.    BIsltta  and  llabUltlea  of  av 

viTor. 

Sorvlring  husband  held  entitled  to  sell  the 
homestead  to  reimburse  himself  for  the  pay- 
ment of  community  debts  out  of  his  separate 
funds.- Martin  v.  McAUister  (Tex.  Sup.)  624. 

Where  a  honse  which  is  community  property 
Is  situated  on  lots  owned  by  the  husband,  the 
wife  is  entitled  to  be  reimbriTsed  from  the 
heirs  to  whom  the  property  descends. — Uilroy 
r.  Richards  (Tex.  Civ.  App.)  664. 

A  wife  Is  not  entitled  to  be  reimbursed  for 
street  improvements,  which  are  not  a  lien  on 
the  property  of  the  husband  descending  to  his 
heirs,  though  they  were  made  with  commnnity 
money.— Gilroy  t.  Richards  (Tex.  Civ.  App.) 
664. 

I   7.    —  DlssolatloB  of  oommimity. 

Where  the  home  of  a  wife  is  situated  on  a 
portion  of  the  community  property,  it  is  not 
error  for  the  court  to  direct  an  equal  division 
thereof  by  the  commisaioners,  and  not  require 
its  determination  by  lot,  though  Sayles'  CIt.  St. 
art.  3619,  directs  the  commissioners  to  proceed 
by  lot— Moor  v.  Moor  (Tex.  Civ.  App.)  347. 

Where  community  property  sought  to  be  par- 
titioned is  in  several  parcels,  the  owners  are 
not  entitled  to  a  share  of  each  parcel,  bnt 
only  to  au  equal  portion  of  the  entire  property. 
—Moor  V.  Moor  (Tex.  Civ.  App.)  347. 

Where  commnnity  property  is  partitioned  into 
unequal  portions,  and  a  charge  on  the  portion 
of  the  greater  value  is  made  in  favor  of  the 
party  receiving  the  lesser  portion,  the  lien  Is 
only  a  charge  on  the  property,  and  not  a  per- 
I  gonal  charge  against  the  person  to  whom  it  is 
I  allotted.— Moor  v.  Moor  (Tex.  CSv.  App.)  347. 

I  The  payment  of  the  amount  so  charged  as  a 
lien  on  the  more  valuable  property  in  the  case 
of  an  unequal  division  of  community  properly 
in  a  partition  suit  is  not  a  condition  precedent 
to  the  vesting  of  the  title  of  such  property, 
bnt  creates  an  incumbrance  in  the  nature  of  a 
vendor's  lien.— Moor  v.  Moor  (Tex.  CIt.  App.) 
347. 

Where  the  community  property  of  a  hnsband 
and  wife  which  Is  sou^t  to  be  partitioned 
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cannot  be  divided  equally  without  impairing  its 
Talue,  it  may  be  dmded  into  unequal  shares, 
and  the  ineqnality  corrected  by  a  lien  on  the 
more  valuable  property  in  favor  of  the  person 
to  whom  the  less  valuable  is  allotted. — Moor 
▼.  Moor  (Tex.  Qv.  App.)  347. 

Where  it  appears,  on  partitioning  community 
property,  that  the  husband  is  more  capable  of 
managing  the  personal  property  than  the  wife, 
it  is  not  error  to  allot  the  personal  property 
to  the  husband  and  its  equivalent  in  real  estate 
to  the  wife.— Moor  v.  Moor  (Tex.  GUv.  App.) 
847. 

A  decree  ordering  the  partition  of  community 

Jiroperty,  which  is  affirmed  on  appeal,  is  a  final 
udgment,  and  is  conclusive  on  the  parties  as 
to  all  matters  therein  determined,  which  canaot 
be  again  raised  in  proceedings  to  confirm  the 
report  of  the  commissioners  executing  the  de- 
cree of  partition. — Moor  v.  Moor  (Tex.  CSv. 
App.)  347. 

Where  a  decree  of  partition  orders  the  sale 
of  personal  property  situated  on  a  certain 
ranch,  the  location  of  which  is  not  determined. 
It  will  be  presumed,  on  confirming  the  report 
of  the  commissioners  partitioning  such  proper- 
ty, that  the  property  was  situated  within  the 
state.— Moor  v.  Moor  (Tex.  Civ.  App.)  347. 

The  objection  that  community  property  or- 
dered to  be  partitioned  by  a  decree  which  has 
been  affirmed  is  not  situated  within  the  state 
cannot  be  raised  for  the  first  time  by  objec- 
tions to  the  report  of  the  commissioners  ap- 
pointed to  execute  the  decree  of  partition. — 
Moor  T.  Moor  (Tex.  (3v.  App.)  847. 

Where  the  court  has  jurisdiction  of  the  par- 
ties in  a  salt  to  partition  community  property, 
it  may  render  a  valid  decree  partitioning  their 
personal  properb^  sitnated  outside  the  state. — 
Moor  V.  Moor  (Tex.  Civ.  App.)  347. 

Where  a  party  to  a  suit  to  partition  com- 
monity  property  appears  before  the  court  and 
moves  that  the  decree  in  partition  be  approved, 
such  party  cannot  afterwards  deny  its  validi- 
ty; and  hence  it  is  not  necessary  to  compel 
her  to  execute  a  bill  of  sale  for  personal  prop- 
erty which  is  partitioned. — Moor  v.  Moor  (Tex. 
Oiv.  App.)  847. 

Attorneys  of  a  wife,  having  a  contract  re- 
quiring the  wife  to  convey  a  certain  interest 
in  community  property,  have  no  vested  title 
therein  which  renders  them  necessary  parties 
to  a  suit  for  partition.— Moor  v.  Moor  (Tex. 
av.  App.)  847. 

The  objection,  in  a  suit  to  partition  com- 
munity property,  that  there  is  a  nonjoinder 
of  parties,  should  be  pleaded  before  the  rendi- 
tion of  the  final  decree. — Moor  v.  Moor  (Tex. 
Civ.  App.)  347. 

A  party  attacking  the  division  of  property 
made  hj^  commissioners  appointed  to  partition 
community  property  has  the  burden  of  showing 
that  the  property  allotted  to  him  is  not  as 
valuable  as  that  allotted  to  the  other  party.— 
Moor  T.  Moor  (Tex.  Ov.  App.)  347. 

The  action  of  commissioners  in  partitioning 
community  property  will  not  be  disturbed,  in 
the  absence  of  evidence  of  their  partiality  or 
unfairness.— Moor  v.  Moor  (Tex.  Civ.  App.) 
847. 

The  commissioners  app<rfnted  by  the  court 
to  partition  community  property,  in  a  partition 
made  under  the  court  s  general  powers,  rather 
than  the  statutory  partition,  are  entitled  to  a 
reasonable  value  for  their  services,  and  are 
not  limited  to  the  statutory  fee  of  three  dollars 
per  day.— Moor  v.  Moor  (Tex.  Qt.  App.)  847. 

Ciommlssioaers  appointed  to  partition  com- 
munity property  are  not  required  to  give  no- 
tice to  the  partlea  of  the  time  and  place  of 
their  meeting  to  perform  their  duties.- Moor 
T.  Moor  (Tex.  Oiv.  App.)  847. 


Whera  a  decree  partitioning  community  prop- 
erty does  not  direct  the  commissioners  to  pro- 
ceed by  lot  after  the  property  has  been  divid- 
ed in  equal  portions,  as  they  are  required  to 
do  by  Sayles*^  Civ.  St.  art.  3619,  the  failure  of 
the  commissioners  to  apportion  it  by  lot  is 
not  error.— Moor  v.  Moor  (Tex.  (Jv.  App.)  847. 

i  8.     ■eparatioa    aad    separata    malata* 
aaaaa. 
In  an  action  by  a  wife  for  maintenance,  evi- 
d«ice  held  to  show  she  was  entitled  to  an  al- 
lowance.—aubb  V.  Qubb  (Ky.)  687. 

If  the  husband  procures  a  residence  suitable 
to  his  situation  in  life,  and  in  good  faith  will 
take  the  wife  there  and  treat  her  as  a  husbaad 
ought  to,  the  allowance  made  should  cease. — 
Olubb  V.  Qubb  (Ky.)  587. 

The  court  had  no  right  to  require  the  hus- 
band to  execute  bond  for  the  amount  of  the 
allowance  for  maintenance  of  the  wife.— Clubb 
V.  Clubb  (Ky.)  587. 

An  allowance  of  $500  to  plaintiff's  attorneys 
in  action  for  maintenance  was  excessive,  as  no 
more  than  $260  should  have  been  allowed  for 
the  services  rendered;  the  record  not  exceeding 
300  page8.-Clubb  v.  Oubb  (Ky.)  587. 

ILLEGITIMATE  CHILDREN. 

See  "Bastords." 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  "Constitutional  Law,"  |  8. 

IMPEACHMENT. 

Of  record,  see  "Appeal  and  Hrror,"  |  11, 
Of  witness,  see  "witnesses,"  |  8. 

IMPRISONMENT. 

Habeas  corpus,  see  "Habeas  Oorpns." 

IMPROVEMENTS. 

Allowance  or  recovery  of  compensation,  ae 
"Ejectment,"  f  4;  ^Trespass  to  Try  Title,' 
i  2. 

Public  improvements,  see  "Municipal  Corpora- 
tions," II  4-7. 

INADEQUATE  DAMAGES. 

In    action    for    Injuries    causing    death,    see 
"Death,"  |  1.  »  "^ 

INCEST. 

In  a  prosecution  for  incest,  evidence  that 
prosecutrix  went  to  the  house  of  a  neighbor 
two  weeks  after  in  an  excited  frame  of  mind 
Md  admissible.— Ramsey  t.  Stata  (Tex.  Or. 
App.)  876. 

INCUMBRANCES. 

On  homestead,  see  "Homestead,"  |  2. 

INDEMNITY. 

See  'Trindpal  and  Surety." 

INDEPENDENT  CONTRACTORS. 

See  "Master  and  Servant,"  f  7. 
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INDICTMENT  AND  INFORMATION. 

Sm  "Adultery":  "Burglaw,"  I  1;   "HomJcide." 
I    4;     "Licceny."    |    2;    ''PerluiT,"    (    2; 

criminal  Ubel,  sm  "Libel  and  SUnder,"  |  8. 

illegal  voting,  lee  "Elections,"  {  3. 

{   1.    Beqnlsltes  and  aiUBoleBey  of  aoea- 
■•ttoa. 

An  indictment  whicb  charged  that  defendant 
did  forcibly  strike  and  beat  the  deceased  on 
the  body,  crnsbing,  fracturing,  and  brealcing 
his  skull,  held  not  bad  on  account  of  repag- 
nancj. — State  t.  Furgerson  (Mo.)  101. 

An  indictment  which  charged  that  defendant 
then  and  there  feloniously  did  forcibly  strike 
and  beat  the  deceased  in  and  on  the  body,  ^y- 
ing  to  him  a  mortal  wound,  held  not  objection- 
able in  failing  to  allege  that  the  mortal  stroke 
was  done  feloniously.— State  t.  Furgerson 
(Mo.)  101. 

Where  two  connts  in  an  indictment  charged 
murder  in  the  first  degree,  and  the  second  was 
bad,  the  first  held  sufficient  to  sustain  a  yer- 
dict  of  guilty  as  charged.— State  y.  Furgerson 
(Mo.)  101. 

In  a  prosecution  for  aggravated  assault  on  a 
female,  the  fact  that  the  complaint  of  the 
prosecutrix  is  in  the  first  person,  while  the 
information  refers  to  the  prosecutrix  in  the 
third  person,  does  not  constitute  a  variance. — 
Huicar  y.  State  (Tex.  Cr.  App.)  32». 

Surplusage  in  indictment  for  murder  hdd  not 
to  Inyalldate  It— Rocha  y.  State  (Tex.  Cr.  App.) 
101& 

(  S.    Motlom  t«  q-uaali   or  dismln,   Msd 
deaniTTer, 

The  refusal  to  hear  evidence  offered  in  sup- 
port of  a  motion  to  quash  an  indictment  held 
erroneoua.— Castleberry  v.  State  (Ark.)  670. 

Burden  of  proof  that  defendant,  a  negro, 
was  discriminated  against  in  formation  of 
grand  jury,  held  on  defendant.— Whitney  v. 
State  (Tex.  Or.  App.)  879. 

INDORSEMENT. 

Of  bin  of  exchange  or  promisaory   note,   see 
"BUla  and  Motea,''  i  2. 

INFANTS. 

See  "Quardian  and  Ward";  'Tarent  and  CSiild." 

I   1.    Property  Mid  eoiiTeyaiioea. 

A  judgment  for  the  sale  of  real  estate  of  in- 
fant defendanta  and  the  sale  made  thereunder 
held  void  as  to  the  infant  owners  over  14  years 
of  age,  on  whom  no  summons  was  served  and 
for  whom  no  guardian  ad  litem  was  appointed. 
— ^Hulsewede  v.  Churchman's  Ei'x  (Ky.)  1. 

Act  Feb.  26,  1868,  conferring  jarisdiction  on 
the  Louisville  chancery  court  wher«  the  land  of 
a  person  under  disability  had  been  sold,  held  no 
longer  in  force. — Hulsewede  v.  Ohurchman'a 
Ex^x  (Ky.)  1. 

A  decretal  sale  of  the  real  estate  of  Infanta 
being  void  for  want  of  service  of  process,  the 
chancellor  cannot  give  It  vitality  by  aubse- 
quently  confirming  it  when  all  the  parties  are 
before  the  court. — Hulsewede  v.  Chnrchman's 
Ex*!  (Ky.)  1. 

I  9.    OontrAoto. 

Defendants,  in  action  against  them  and  an 
infant  tenant  for  removing  goods  of  such  ten- 
ant owned  by  them,  Jield  entitied  to  take  ad- 
vantage of  such  infant's  disaffirmance  of  the 
conti-act  on  a  plea  of  infancy.— Peck  t.  OaJa 
<Tex.  Civ.  App.)  177. 


Inf&nt  tenant,  abandoning  lease,  held  not  lia- 
ble for  rent  of  premise*  for  time  long«'  tbin 
he  actually  occupied  the  same.— Peck  t.  Cain 
(Tex.  Civ.  App.)  177, 

I  3.     Aetlona. 

Where  no  guardian  was  appointed  to  defend 
for  two  minor  defendants,  a  decree  ft>r  i^ain- 
tiff  will  be  reversed  as  to  them.— OowUag  y. 
Hill  (Ark.)  800. 

Where  the  plea  of  infanqr  is  filed  as  soon  as 
infant  is  made  a  party,  and  within  less  than  a 
month  after  becoming  of  age,  no  question  as 
to  promptness  in  disaffirming  the  contract  can 
arise.— Peck  y.  Gain  (Tex.  Ciiy.  App.)  177. 


INFORMATION. 

nation,  see  *0:ndlcti 

INHERITANCE. 


Criminal  accusation,  see  *0:ndlctmeBt  and  b- 
fonnation." 


See  "Descent  and  Distribution." 

INJUNCTION. 

i   1.    Svkjeets  of  proteotlan  sad  roUef. 

In  a  suit  for  injunction  to  restrain  the  breach 
of  contract  not  to  engage  in  a  business  Uke 
that  aold,  a  court  of  equity  may  award  dam- 
ages already  accrued,  though  not  damages  as 
for  a  commete  abrogation  of  the  contract.— 
Diers  v.  Edwards  (Ky.)  276, 

{  2.    Aotleas  for  iajiimotioas. 

Rev.  St.  ait.  2902,  relating  to  verification  of 
petition  for  Injunction,  does  not  prevent  a  per- 
manent injunction,  though  writ  ia  not  sworn 
to.— Johnson  v.  Daniel  (Tiex.  Civ.  App.)  1032. 

(  3,     Tiolstlon  nad  pnnfshmeMt. 

An  injunction  against  a  debtor  by  one  Jndg- 
ment  creditor,  restraining  the  sale  of  the  debt- 
or's property,  hdd  not  to  Inure  to  the  benefit  of 
another  judgment  creditor  of  the  debtor,  who 
was  a  stranger  to  the  cause.— Herman  T,  Sar- 
tor (Tenn.  Sup.)  1120. 

IN  PAIS. 

Estoppd,  sea  "Estoppel,"  I  1. 

INQUISITION. 

Of  lunacy,  see  "Insane  Persona,"  |  1. 

INSANE  PERSONS. 

i   1.    laoalsltioBS. 

While  Ky.  St.  ^  2167,  relating  to  Inqnests 
upon  persona  charged  to  be  of  unsound  mind, 
is  silent  as  to  notice,  yet  a  judgment  declaring 
a  person  to  be  of  onaound  mind,  when  she  was 
not  present  in  court  and  had  no  notice  of  the 

?roceedlng,  was  void. — Stewart  t.  Taylor  (Ky.) 
83. 

INSOLVENCY. 

See   "Assignments   for  Benefit  of  CreAtor^; 

"Bankruptcy." 
Of  fraudulent  grantor,  see  "Fraudulent  Oaayfor- 

ances,"  |  1. 

INSTRUCTIONS. 

In  dvll  actiona,  see  "Trisl,"  |<  4-0. 

In  criminal  prosecutions,  see  ''Criminal  I«w." 

f   21;    "HomlrMe,"    |    6;    "Laieeny,"    |  2; 

'Auction,"  i  1. 
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INSURANCE. 

Proceeds  of  policy  on  wife's  lite  payable  to  hna- 
band  as  constituting  communio'  property,  aee 
"Husband  and  Wife,"  (  2. 

f  !•     XnamaAoe  oompanlea. 

A  mntnal  fire  insurance  company  on  the  as- 
sessment plan  can  be  organized  under  a  char- 
ter which  is  a  transcript  of  Acts  1875,  c  142, 
5,  10. — Sugg  V.  Farmers'  Mut.  Ins.  Ass'n 

'enn.  Ch.  App.)  226.  I 

(  2.     laavrknee  OKeats  and  brokers.  | 

Knowledge  acquired  by  a  banker  to  whom 
claims  for  premiums  on  a  life  policy  are  sent  I 
for  collection  and  a  renewal  contract  to  obtain  i 
the  signature  of  the  insured,  as  to  the  falsity 
of  statements  in  the  contract,  Aeld  not  Im- ' 
pntable  to  the  company.— Ash  r.  Fidelity  Mut.  i 
Life  Ass'n  (Tex.  Civ.  App.)  944. 

I  S.     Tbe  oontraet  in.  ^eaeraL 

Where  a  life  policy  reqmres  payment  of  fixed 
rates,  with  a  safety  clause  that,  if  its  reserve 
fund  is  exhausted,  additional  payments  shall 
be  required  of  the  policy  holders,  the  business 
is  on  the  assessment  plan,  under  Rev.  St.  1889, 
§6860.— Elliott  V.  Des  Moines  Ufe  Ass'n  Olo) 

Where  a  policy  is  to  be  construed  by  the 
laws  of  another  state,  in  the  alwence  of  evi- 
dence as  to  such  laws,  it  is  not  error  to  cliarge 
that  it  should  be  construed  as  under  the  law 
of  the  state  where  the  court  is  sitting. — Ash 
V.  Fidelity  Mut.  Life  Ass'n  (Tex.  Civ.  App.) 
944. 

f  4.    Preiaiiiau,  dues,  and  assanmenia. 

An  insurance  company  held  justified  in  re- 
turning a  check  to  an  agent  of  the  insured 
without  notifying  the  insured  of  its  nonaccept- 
ance. — Mullins  v.  Hartford  Life  Ins.  Co.  (Tex. 
CSv.  App.)  909. 

{  5.  AToidaaoa  of  poUey  for  mlsiapre- 
■antatioii,  fraud,  or  breach  of 
warranty  or  condition. 

Life  insurance  companies  organized  un;!er 
the  statutes  of  1887  on  the  assessment  plan 
are  not  subject  to  the  provisions  of  Rev.  St 
1889,  SS  5849,  5850,  that  misrepresentations 
in  procuring  a  policy  shall  not  avoid  it  unless 
they  contribute  to  the  loss.— Elliott  v.  Des 
M<rines  Life  Ass'n  (Mo.)  400. 

Provision  of  a  policy  of  life  insurance  held 
to  constitute  a  warranty  of  the  truth  of  the 
statements  made  in  the  application,  so  that  a 
discrepancy  between  the  ages  of  the  sisters  of 
the  insured  as  stated  and  their  actual  ages 
caused  the  forfeiture  of  the  contract — ^Kansas 
Mat.  life  Ins.  Co.  r.  Pinson  (T».  Snp.)  631. 

S  6.  Forfeiture  of  polloy  for  breaob  of 
promissory  irarranty,  coTenant, 
or  oondltion  subsequent. 

Where  a  policy  provided  for  a  forfeiture  for 
nonpayment  of  any  premium  when  due,  and  a 
note  given  for  a  premium  provided  that  the 
policy  should  be  void  if  the  note  was  not  paid 
at  maturity,  it  was  not  necessary  for  the  com- 
pany, to  effect  a  forfeiture,  to  notify  insured 
that  his  policy  had  lapsed. — Manhattan  lite 
Ins.  Co.  V.  Savage's  Adm'r  (Ky.)  278. 

A  letter  from  an  agent  to  insured  not  being 
reasonably  susceptible  of  the  constmction  that 
it  was  an  extension  of  the  time  of  payment 
of  a  premiom  note,  the  fact  that  insured  so 
construed  it  does  not  prevent  a  forfeiture.— 
Manhattan  life  Ins.  Co.  v.  Savage's  Adm'r 
(Ky.)  278. 

A  letter  from  an  agent  to  insured  heti  not 
to  be  an  extension  of  time  for  the  payment  of : 
a  premium  note  or  a  waiver  of  forfeiture  by  1 
reason  of  nonpayment.— Manhattan  life  Ins.  i 
Co.  T.  Savage's  Adm'r  (Ky.)  278.  I 


A  poHey  providing  that  it  ihoald  be  void  if 
"foreclosure  proceedings  be  commenced"  was 
not  rendered  void  by  tne  fact  that  foreclosure 

groceediugs    were    pending   when   it   issued. — 
Irient  Ins.  Oo.  v.  Bnrrus  (Ky.)  458. 

A  life  policy,  incontestable  after  five  yean 
except  for  nonpayment  of  premiums,  when  for- 
feited on  that  ground,  is  again  contestable  on 
reinstatement,  and  may  l>e  forfeited  for  fraud 
in  securing  its  revival.— Ash  v.  Fidelity  Mut 
Life  Ass'n  (Tex.  Civ.  App.)  944. 

Declarations  made  in  an  application  for  re- 
instatement of  a  lapsed  life  pwicy  "as  a  basis 
for  the  reinstatement"  are  warranties,  and,  if 
false,  the  contract  is  invalid.— Ash  v.  Fidelity 
Mut  Life  Ass'n  (Tex.  Civ.  App.)  944. 

Where  the  option  of  an  insurance  company 
to  reinstate  a  lapsed  life  policy  is  induced  by 
fraud  of  the  inanred,  the  reinstatement  may 
be  avoided.— Ash  r.  Fidelity  Mut  Life  Ass'n 
(Tex.  CSV.  App.)  944. 

{  7.  Estoppel,  waiver,  •*  ati'eeaienta 
aSeotlna;  rlcbt  to  aToid  or  for> 
felt  polley. 

Neither  the  fact  that  the  company  retained 
a  premium  note  which  was  not  paid  at  maturi- 
ty, nor  the  fact  that  insured  retained  his  policy, 
amounted  to  a  waiver  of  the  forfeiture  which 
accrued  by  reason  of  the  nonpayment  of  the 
note.— Manhattan  life  Ins.  (To.  v.  Savage's 
Adm'r  (Ky.)  278. 

I  8.    Rlalia  and  causes  of  loss. 

Under  Rev.  St  1889,  {  6869,  suicide  of  the 
insured  within  three  years  is  a  complete  de- 
fense, where  the  policy  provides  that  it  slutli 
be  void  if  within  three  years  the  insured  die 
by  her  own  hand.— EUIiott  v.  Des  Moines  Life 
Ass'n  (Mo.)  400. 

{  9.     Bigbt  to  proeeeda. 

Under  Ky.  St.  f  079,  the  lawful  wife  is  the 
beneficiary  under  a  policy  parable  "to  either 
the  executor  or  administrator,  hnsband  or  wife, 
or  any  relation  by  blood  or  lawful  beneficiary 
of  the  insured,"  tiiougb  an  application  not  at- 
tached to  the  policy  names  as  the  beneficiary 
a  woman  witii  whom  he  lived  as  his  wife.— 
Rice  V.  Rice's  Adm'r  (Ky.)  588. 

I  lO.    AetionB  on  policies. 

Where  one  largely  insured  obtains  a  policy 
on  her  life  two  months  before  her  suicide,  and 
continues  applying  for  and  taking  insurance 
until  three  days  before  her  suicide,  on  the 
issae  of  fraud  in  obtaining  such  policy  it  is 
error  to  exclude  her  letters  soliciting  further 
insurance  and  tlte  deed  conveying  all  ner  prop- 
erty.—BiUott  V.  Dea  Moines  life  Ass'n  (Mo.) 
400. 

In  an  action  on  a  life  policy,  hdd  error  to  re- 
fuse to  diarge  that  if  the  jury  believe  insured 
in  her  application  answered  "No"  to  the  ques- 
tion. "Do  you  now  use,  or  have  you  ever  need, 
opium,  diloraL  cocaine,  or  any  other  narcotic 
drug?"  and  that  the  answer  was  knowing 
untrue,  the  verdict  must  be  for  defendant— 
ElUott  V.  Des  Moines  Life  Ass'n  (Mo.)  400. 

An  instruction  that  the  burden  of  proof  is  on 
defendant  to  "estal>liBh"  his  defense  held  erro- 
neous.- Endowment  Rank  of  Order  of  K.  P. 
V.  Steele  (Tenn.  Sup.)  1126. 

Where  defense  waa  that  insured  had  set  the 
fire,  testimony  that  the  insurer  had  employed 
detectives  and  prosecuted  the  insured  for  ar- 
son held  admissible.— Fhcenix  Assnr.  Oo.  of 
London  v.  Stenson  (Tfex.  Ov.  App.)  5^ 

Where  defense  was  that  insured  had  set  the 
fire,  fact  that  insurance  company  had  had  the 
insured  discharged  from  various  positions  of 
employment  had  irrelevant— Phoenix  Assor. 
Co.  oC  London  T.  Stenaoa  (Tex.  Civ.  App.) 
542. 
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111.  Mntaal  benefit  Inaimaoe. 

A  will  bequeathia?  the  amount  payable  upon 
•  benefit  certificate  held  by  testator  to  his  ■wife, 
to  be  used  by  her  "for  her  own  and  my  cbil- 
di-en's  benefit  as  she  may  think  proper,"  be- 
queaths to  the  widow  the  entire  benefit  tund, 
to  be  used  ag  ahe  sees  proper. — Stice  t.  Carter 
(Ky.)  770. 

INTENT. 

Fraudulent,  see  "Fraudulent  Conveyances,"  i  1. 

INTEREST. 

See  "ITsury." 

Chargeable  on  loan  by  national  bank,  aee  "Banks 
and  Banking,"  i  3. 

f  1.    Bisbts  and  llablUtles  la  ceseraL 

The  deputy  is  not  entitled  to  interest  on  a 
dnebill  executed  to  him  by  the  sheriff,  as  he 
was  at  that  time  indebted  to  the  sheriff. — 
Bale  T.  Mudd  (Ky.)  4S1. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  Error." 

INTERROGATORIES. 

To  witnesses,  see  "Depositions." 

INTERSTATE  COMMERCE. 

Recnlatlon,  see  "Carriers,"  |  1;    "Commerce." 

INTESTACY. 

See  "Descent  and  Distribution." 

INTOXICATING  LIQUORS. 

I   1.    Iiooal  option. 

Under  Act  March  8,  1879,  as  amended  by 
Act  March  19,  1881,  if  a  town  is  not  a  separate 
election  precinct,  and  a  majority  of  the  electors 
in  the  county  and  township  in  which  the  town 
is  situated  favor  license  to  sell  intozicatinK 
liquors,  the  license  to  sell  liquors  in  the  town 
may  be  granted.— Doss  y.  Moore  (Ark.)  66. 

An  election  held  in  a  preciact  of  a  county  in 
which  a  local  liquor  law  was  in  force,  result- 
ins  in  a  TOte  against  the  sale  of  liquor,  did  not 
aiiect  the  local  law,  which  remained  in  force 
as  preriously  modified  by  the  general  local  op- 
tion law.— Farris  t.  Commonwealth  (Ky.)  615. 

Where  defendant  was  imprisoned  for  violat- 
ing a  local  option  law,  a  showing  that  one- 
tenth  of  the  voters  of  an  incorporated  town  in- 
cluded in  the  local  option  district  did  not  sign 
the  petition  for  the  election  held  not  sufficient 
to  secure  his  release  on  habeas  corpus. — Ex 
parte  Douthitt  (Tex.  Cr.  App.)  131. 

Where  defendant  applied  for  a  writ  of  ha- 
beas corpus  to  secure  tiis  release  from  impris- 
onment for  violating  the  local  option  law  on 
the  ground  that  the  election  district  included 
an  incorporated  town,  the  writ  lield  properly 
denied  where  the  included  town  was  incorpo- 
rated only  for  school  purposes. — Ex  parte 
Douthitt  (Tex.  Cr.  App.)  131. 

Under  Bev.  St  arts.  1798,  1804t,  the  service 
on  a  contestee  of  a  local  option  election  of  a 
copy  of  the  petition  and  of  the  citation  of  the 
clerk  held  a  sufficient  notice  of  the  contest. — 
Messer  v.  Cross  (Tex.  Civ.  App.)  169. 

{  8.     Licenses  and  taxes. 

A  bond  executed  under  Sayles'  Civ.  St.  art. 
f)060j,  by  one  person  and  bis  sureties,  held  not 
invalid  for  using  the  words  of  the  statute, 
"he  or  ttiey"  shall  not  keep  any  gameit  pro- 


hibited by  law.— State  v.  Whorton  (Tex.  Ov. 
App.)  915. 

Under  Sayles'  Civ.  St.  art  5060j,  requiring 
saloon  keepers  to  give  bond  not  to  use  a  screen 
to  obstruct  the  view  "through"  front  doors,  a 
bond  providing  that  no  screen  shall  be  used 
to  obstruct  the  view  "to"  doors  heid  not  in- 
valid.—State  V.  Whorton  (Tex.  Civ.  App.)  915. 

I  3.     Offenses. 

Local  laws  prohibiting  the  sale  of  liquor,  in 
force  when  the  constitution  was  adopted,  were 
not  repealed  by  section  Gl  of  that  instrument, 
but  were  modified  by  the  general  local  option 
law  as  to  procedure,  amount  of  liquor  permit- 
ted to  be  sold,  and  the  penalty  for  selling.— 
Mullins  V.  City  of  Lancaster  (Ky.)  475. 

Where  there  is  no  local  law  in  force  pro- 
hibiting the  sale  of  liquor  in  a  dty,  and  the 
general  local  option  law  has  not  been  voted 
into  operation  therein,  the  general  law  (Ky. 
St.  S  1304)  applies,  and  an  ordinance  of  the 
city  which  prohibits  the  sale  of  liquor  therein 
and  fixes  the  penalty  for  selling  at  a  fine  which 
is  not  less  than  that  imposed  by  the  general 
law  for  selling  without  license  is  valid. — Mul- 
lins V.  aty  of  Lancaster  (Ky.)  476. 

Const  (  61,  did  not  repeal  local  laws  pro- 
hibiting the  sale  of  liquor,  but  all  snch  laws 
were  modified  by  the  general  local  option  law 
as  to  procedure,  amount  of  liquor  permitted  to 
be  sold,  and  the  penalty  for  selling.— Farris  v. 
(Commonwealth  (Ky.)  615. 

S  4.     Criminal  prosecntlona. 

An  instmction  in  a  prosecution  under  Saod. 
ft  H.  Dig.  i  4881,  for  running  a  blind  tiger 
for  the  sale  of  liquorB,  held  errcmeous. — Cra-n- 
ford  V.  State  (Ark.)  801. 

Defendant  cannot  complain  of  an  instruction 
requiring  the  jury,  in  order  to  convict  him,  to 
believe  that  he  had  sold  liquor  within  five 
miles  of  a  certain  college  in  the  coonty,  as  he 
waa  guilty  it  he  had  aold  liquor  anywhere  in 
the  coanty. — ^FarrU  t.  Commonwealth  (Kj.i 
616. 

An  indictment  for  selling  liquor  need  not 
use  the  word  "unlawfully"  in  naming  the  of- 
fense, it  being  sufficient  if  it  is  charged  that 
the  liquor  was  unlawfully  sold.— Farria  r.  Com- 
monwealth (Ky.)  616. 

An  indictment  charging  that  defendant  did 
unlawfully  sell  "intoxicating,  spirituous,  vi- 
nous, and  malt  liquors,  and  a  mixture  thereof," 
is  good  as  an  indictment  for  selling  liquors  in 
violation  of  a  local  law. — B^arris  r.  Common- 
wealth (Ky.)  616. 

An  indictment  charging  that  defendant  sold 
spirituous,  vinous,  "or"  malt  liquors  is  bad 
for  uncertainty.— Banbold  t.  Commonwealth 
(Ky.)  781. 

An  indictment  charging  that  defendant  an- 
lawfuly  sold  spirituous,  vinous,  "or"  malt  liq- 
uors by  retail,  is  bad  for  uncertainty. — Locke 
T.  Commonwealth  (Ky.)  795. 

INTOXICATION. 

Aa  affecting  right  to  recover  for  injuries,  see 
"Negligence,"  |  2. 

ISSUES. 

Presented  for  review  on  appeal,  see  "Appeal 
and  Error,"  f  2. 

JEOPARDY. 

Former  jeopardy  bar  to  prosecution,  see  "Crim- 
inal Law,'"  i  8. 

JOINDER. 

Of  parties  in  civil  actions,  see  "Parties,"  |  2. 
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As  to  payments  for  improTements  made  by 
parties  as  joint  owners  and  occupants  ot  prop- 
er^, neither  bas  any  claim  against  the  other. 
— Sweet  V.  Steyens  (Ky.)  41, 

JUDGES. 

See  "Courts";   "Justices  of  the  Peace." 
Mandamus  to  judge,  see  "Mandamus,"  f  1. 

I   1.    Spaol*l  ox  aabatltnte  JndKea. 

Under  Rev.  St.  1880,  Si  3323,  3327,  agree- 
ment for  a  special  judge,  while  the  regular 
judge  is  present  aad  not  disqualified,  Aeld  void. 
— Ladd  r.  Forsee  (Mo.)  881. 

I  2.    Blghia,  powera,  datles,  Mid  U»bll- 
Itiea. 

The  county  judge  is  not  liable  on  his  bond. 
for  accepting  a  sheriff's  bond,  which  was  void 
as  to  the  securities  therein  oy  reason  of  the 
fact  that  the  name  of  one  of  them  was  signed 
thereto  by  aaother  without  written  authority, 
as  the  judge,  in  taking  such  a  bond,  acts  ju- 
dicially.—Oommonwealtn  T.  Tilton  (Kj.)  602. 

S  3.    IMaqnaUficatioiL  to  kot. 

Where  judge  who  tried  detendant  for  morder 
had  acted  as  counsel  for  defendant,  he  was  dis- 
qualified to  act.— Oraham  t.  State  (Tex.  Cr. 
App.)  56& 

Where  disqualified  jndge  tries  a  criminal 
case,  proceeoings  are  a  nullity,  and  the  judg- 
ment is  Toid.— Graham  t.  State  (Tex.  Or.  App.) 
558. 

JUDGMENT. 

Decisions  ot  courts  in  general,  see  "Cooits," 
8  1. 

Effect  as  curing  defects  in  pleadings,  see  "Plead- 
ing," I  6. 

In  action  for  divorce,  see  "Divorce,"  (  1. 

Of  foreclosure,  see  "Mortgages,"  i  6. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  >  26. 

Review,  see  ".\ppeal  and  Error." 

Sales  nnder  judgment,  see  "Judicial  Sales." 

f   1.    Nature  aad  easeatlals  la  cemeraL 

A  personal  judgment  cannot  be  entered 
against  a  nonresident  owning  property  within 
the  state,  personally  served  with  snmmons  out- 
side the  state;  a  judgment  against  the  prop- 
erty only  being  antnorlzed. — ^Wilson  v.  National 
Bank  of  Cleburne  (Tex.  CIt.  App.)  1067. 

(  2.     Bt  confeasiea. 

Where  defendant  gave  a  note  authorizing 
any   attorney  to  appear  in  any  court,   waive 

firocess,  enter  an  appearance,  and  confess 
udgment  thereon,  sucn  appearance  i^ves  the 
court  jurisdiction,  and  an  action  on  a  judgment 
so  obtained  may  be  maintained  in  the  courts 
of  another  state. — Crim  v.  Crim  (Mo.)  480. 

Where  there  was  no  fraud,  misrepresenta- 
tion, trick,  or  concealment  in  procuring  a  note 
containing  a  power  of  attorney  to  confess 
jttdgnient,  the  maker,  who  deliberately  signed 
it  without  reading,  cannot  take  advantage  of 
his  own  negligence. — Crim  v.  Crim  (Mo.)  &&. 

Where  judgment  is  entered  on  a  note  on  con- 
fession by  an  attorney,  as  authorized  by  the 
terms  of  the  notCj  the  question  of  frand  in  the 
note  cannot  be  raised  in  a  suit  in  another  state 
on  snch  judgment.— Crim  v.  Crim  (Mo.)  480. 

I  3.     Br  default. 

Sayles'  av.  St.  arts.  ISOlb,  1504d,  prohibiting 
a  judgment  by  default  against  a  nonresident, 
Md  to  apply  only  to  nonresidents  served  by 
pnblication;  and  hence  a  judgment  by  default 
may  be  taken  against  a  nonresident  personally 
served  under  article  1234.— Wilson  v.  National 
Bank  of  Cleburne  (Tex.  Civ.  App.)  1C07. 


and  fixing  the  damages  does  not  authc 
judgment  for  the  recovery  of  the  land. — ^I 
V.  Turner  (Ky.)  007. 

Where,  in  an  action  at  law,  defendant 
an  equitable  defense,  which  on  trial  was 
against  him,  it  was  irregular  to  enter  jud 
on  snch  findings  before  the  legal  issues 
tried;  but  the  judgment  did  not  injure  d 
ant,  and  should  not  be  reversed. — Miller 
Louis  &  K.  C.  Ky.  Co.  (Mo.)  85. 

$  5.     Openlax  or  Taoatlay. 

The  court  will  not  open  a  judgment  a 
tion  ot  a  defendant  who  fails  to  show  an 
son  for  failing  to  make  defense  befoi 
judgment  was  rendered.— Farris  t.  H 
(Ky.)  677. 

§  6.    Equitable  relief. 

Fraud  In  mutilating  a  record  held  sufflci 
authorize  a  court  of  equity  to  set  aside  t 
cree  on  a  bill  of  review. — Cox  v.  Bank  of  1 
ville  (Tenn.  Oh.  App.)  237. 

Where  a  i»art^  fraudulently  presents  as 
by  the  mutilation  of  tne  written  evidei 
the  odverse  party,  and  the  latter  discover 
fraud  and  attempts  to  show  the  offender 
same  suit,  but  is  unable  to  do  so,  he  : 
defeated  from  subsequently  maintaining 
of  review  to  impeach  the  decree  for  the  : 
—Cox  V.  Bank  of  Hartsville  (Tenn.  Ch. 
237. 

The  spoliation  of  a  paper  in  the  recoh 
not  be  put  in  issue,  except  by  pleading 
fact— Cox  V.  Bank  of  HTartsvUIe  (Tern 
App.)  237. 

Enforcement  of  void  judgment  will  be  e 
ed. — Harrison  v.  Lokey  (Tex.  Civ.  App.) 

S  7.     Collateral  attack. 

A  judgment  of  a  court  of  general  juriad 
of  a  sister  state  may  be  collaterally  att 
on  the  ground  that  it  was  procured  by 
by  having  a  false  return  of  service  ma< 
the  summons,  when  in  fact  defendants  ha 
been  served  with  process. — Clark  t.  0 
(Ky.)  429. 

In  an  action  to  enforce  a  mortgage  llei 
the  original  holder  of  a  street-apportioi 
warrant  which  was  a  superior  lien  on  the 
erty,  being  made  a  defendant  and  called 
to  assert  his  claim,  if  any  he  had,  or  b( 
ever  barred,  and  baring  failed  to  answ 
judgment  for  a  sale  of  the  property  to  si 
plaintiff's  lien,  and  barring  O.'s  claim,  wa 
void  as  to  G.,  however  erroneons  it  may 
been.— Bitzer  v.  Mercke  (Ky.)  771. 

A  judgment  which  follows  the  prayer  o 
petition  is  not  void,  though  the  avermen 
the  petition  affirmatively  show  that  the 
no  cause  of  action.- Bitzer  v.   Mercke 
771. 

Relief  cannot  be  obtained  in  a  collateral 
ceedin^  against  a  decree  of  divorce  proc 
by  perjury,  but  it  must  be  canceled  by  a 
ceeding  in  equity.— Moor  t.  Moor  Cl^ex. 
App.)  347. 

Where  a  nonresident  defendant  was  si 
by  publication,  the  fact  that  he  was  previ 
by  a  secret  arrangement  between  an  att( 
appointed  for  him  by  the  court  and  the  i 
tiff  from  presenting  a  defense  held  to  pr 
no  ground  for  a  collateral  attack  on  a  , 
meat  in  favor  of  plaintiff.— Irwin  t,  t 
County  (Tex.  Civ.  App.)  550. 

{  8.     Merger  and  bar  of  oanaes  of  a« 
and  defenses. 

Where  parties  were  sued  jointly  for  a 
a  discontinuance  as  to  one  of  them  was  r 
bar  to  the  recovery  of  full  damages  agains 
other.— Carpenter  v.  Laswell  (Ky.)  tjUO. 
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Actions  of  ejectment,  though  between  th« 
same  parties,  hayiog  Uie  same  defenses,  and 
«on«erainer  the  same  title  and  poasession,  may 
be  maintained  ad  iofinitam;  a  Judgment  there- 
in not  barring  a  anbaequent  action.— Speed  t. 
St  Louis  M.  B.  T.  Ry.  Co.  <Mo.)  393. 

Tlte  dismissal  of  a  soit  for  failure  to  prose- 
cnta  a  Judgment  for  costs  against  the  complain- 
ant M4  not  res  judicata,  not  being  on  tiie 
merits.— Renaha-w  t.  First  Nat.  Bank  (Tenn. 
Oh.  App.)  194. 

A  judgment  determining  the  raliditr  of  a  cer- 
tain transaction  is  not  res  judicata  in  an  ac- 
tion b?  a  defeated  party  against  a  tlUrd  per- 
son  wltich  inrolves  the  same  transaction.^ 
Learr  t.  Interstata  Nat.  Ba.hk  (Xez.  Civ.  App.) 
149. 

{  9.     CoaoteslTeaeM  •!  Adjadloatioa. 

A  judgment  enforcing  a  mortgage  lien  is  a 
bar  to  an  action  by  the  mortgagor  against  at- 
torneys who  procured  the  execution  of  the 
mortgage  on  tne  ground  of  misrepresentations 
made  by  them  whereby  they  induced  her  to 
execute  the  mortgage. — Shaw  t.  Milby's  Ez'r 
(Ky.)  677. 

Ibe  judgment,  being  valid  as  to  G.,  was 
Talid  as  to  one  to  whom  he  had,  prior  to  the 
action,  assigned  his  claim  without  notice  to 
plaintiff.— Bitzer  r.  Mercke   (Ey.)   771. 

1 10.  AaslsBment. 

Where  a  judgment  creditor  accepts  a  note 
from  his  debtor,  secured  by  ti-ust  deed  executed 
by  the  debtor  and  his  wife,  and  the  judgment 
is  assigned  to  the  wife,  the  acceptance  of  auch 
additJonal  security  devesta  all  the  interest  of 
th«  judgment  creditor  in  tlie  jndsment.— 
Branch  t.  Wilkens  fTez.  OIt.  App.)  10^. 

(11.  ■asTenaloa,   eiiforeamAaCi   Mad   r«- 
yri-rml. 

The  failure  of  the  owner  of  real  estate  to  set 
up  the  fact  that  it  is  a  homestead  and  exempt 
from  execution  in  a  scire  fadaa  proceeding  to 
revire  a  judgment  against  him  held  not  to  pre- 
clude his  successor  in  interest  from  interposing 
such  defense  to  an  ejectment  suit  by  the  pur- 
ciiaser  at  an  execution  sale  thereunder. — ^Bar- 
ton T.  Look  (Mo.)  112. 

!  12.   Aetloma  oa  Jndcmeats. 

Where  a  judgment  in  Kansas  againat  non- 
residents has  become  dormant,  but  limitations 
of  one  year  in  bringing  suit  thereon  has  not 
run  because  of  absence  of  defondants  from  the 
state,  an  action  thereon  in  Missouri  i*  not  bar- 
red.—Berkley  ▼.  Tootle  (Mo.)  681. 

JUDICIAL  SALES. 

Of  prepwty  of  decedent,  see  "ExecntcuNi  and 

AdmiiiistiatocB,"  I  4. 
On  ezecation,  aee  "Execution,"  I  3. 

Where  the  purchaser  at  a  decretal  sale  of 
land,  which  was  confirmed,  refused  to  execute 
bond,  and  she  again  became  the  purchaser  at 
a  second  sale,  but  at  a  lower  price,  ahe  was  lia- 
ble for  the  difference  in  the  price. — Shirley  t. 
Shewmaker'b  Assignee  (Ky.)  11. 

Where  purchaser  at  judicial  sale  refuses  to 
execute  bond,  and  purchases  again  at  second 
sale  at  a  lower  price,  she  was  in  equity  a  pur- 
chaser of  her  own  land,  which  waa  subject  to 
the  purchase-money  lien. — Shirley  v.  Shcwmak- 
er's  Assignee  (Ky.)  11. 

JURISDICTION. 

Amount  in  controversy,  see  "Appeal  aad  Emr," 

Effect  of  appearance,  see  "Appearance." 

Of  criminal  prosecutions,  see  "Criminal  Law," 

Of  equitr,  see  "Eqnity,"  i  1. 


Of  justices'  eonrts  in  dvil  cases,  see  "Justices 
of  the  Peace,"  S  2. 

Of  particular  actions  «r  proceedings,  see  "Ha- 
beas Corpus,"  §  1. 

foreclosure,   see  "MortpaRes,"  I   d. 

of    proceeding    to     partition     oommunity 

property,  see  "Husband  and  Wife,"  f  7. 

Of  particular  courts,  aee  "Courts." 

JURY. 

See  "Grand  Jury." 

Custody  and  conduct,  see  "Criminal  Law,"  f  23. 

I)isqiiaili£cation  or  misoonduct  ground  for  new 

trial,  see  "New  Trial,"  |  1. 
Instructions   in   civil   actions,    see   "Trial,"   {{ 

4-9. 
in    criminal    prosecutions,    see    "Criminal 

Law,"  i  21. 
Taking  case  or  question  from  jury  at  trial,  see 

"Trial,"  I  3. 

I   1.    SnBiiuosliic,  •tteatdaneo,  dlacluuce, 
and  oompeaaatlon. 

Under  the  evidence  the  fact  that  a  brother 
of  one  of  plaintiff's  counsel  summoned  the 
Jury  Aeltf  no  error.— Wheeler  v.  Bowles  (Mo.) 
675. 

Under  Code  Cr.  Proc.  art.  695,  it  is  incorrect 
practice  for  the  court  to  appoint  commission- 
ers to  select  a  jury  for  the  term  then  being 
held,  for  which  no  jury  had  lieen  provided.— 
r^nert  v.  State  (Tex.  Cr.  App.)  563. 

Where,  when  case  was  called  for  trial,  12 
i  of  the  special  venire  were  engaged  in  another 
'  case,  it  was  error  not  to  postpone  trial  until 

their   presence   could   be   obtained. — Moody  v. 

State  (Tex.  Or.  App.)  dil. 

Appellant  held  to  have  consented  to  the  selec- 
tion of  the  jury  by  any  means  adopted  by  the 
court,  and  neace  not  entitled  to  object  to  the 
manner  of  such  selection  on  appeal. — ^Inter- 
national &  G.  N.  R.  Co.  T.  Foster  (Tex.  Qt. 
App.)  952. 

{  2.     Competeaey  of  Jarora,  afcalloagaa, 
and  objeetiona. 

A  juror's  statements  on  his  voir  dire  in  a 
criminal  case  held  to  ahow  him  incompetent.— 
CaldweU  V.  State  (Ark.)  69. 

Service  of  party  as  juror  in  a  murder  prose- 
cution, such  party  haviuc  served  in  a  prior 
•nit  involving  many  of  the  same  facts,  heid 
not  ground  for  a  new  trial;  defendant's  attor- 
ney naving  also  been  counsel  in  such  former 
prosecution.— Oarda  ▼.  State  (Tex.  O.  App.) 

Objection  to  Juror,  because  not  a  freeholder 
in  the  state  or  nouseholder  in  the  county,  can- 
not be  made  after  verdict. — International  & 
G.  N,  B.  Co.  V.  Woodward  (Tex.  Civ.  App.) 
1051. 

JUSTICES  OF  THE  PEACE. 

{   1.    Apaalntaaeat,     ^aaUAoatiaB,      aad 
teanre. 

I  Where  a  justice  of  the  peace  who  was  regu- 
I  larly  elected  failed  to  qualify,  lila  predeces^r 
was  not  entitled  to  hold  over,  but  there  was  a 
I  vacancy  in  the  olficc,  to  be  filled  by  appoint- 
'  ment  until  the  nc.\t  general  election.— Camp- 
bell V.  Dotson  (Ky.)  4S0. 

I  2.     Civil  Jarisdlotioa  aad  aath«rity. 

'     The  foreclosure  of  a  landlord's  lien  for  $125 
.  in  a  justice  court  held  not  invalid,  though  the 
value  of  the  property  seized  exceeded  the  jus- 
tice's   jurisdiction. — Irwin     v.     Bexar     County 
(Tex.  Civ.  App.)  650. 

Where  a  justice  was  the  attorney  in  a  prior 
suit  on  a  note  sued  on  before  him.  the  judg- 
ment is  void  under  CJonst.  art.  5.  S  11. — Har- 
rison V.  Lokey  (Tex.  Civ.  App.)  1030. 

Where  a  justice  was  interested  in  a  suit  tie- 
fore  liim,  the  judgment  therein  is  void,  under 
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rel  of  Trbisky  wortb  $141  held  not  to  exceed  tbe 
$200  jorisdietion  of  the  Justice  court,  though 
the  counts  were  not  in  the  alternative. — Hous- 
ton Ice  &  Brewing  Co.  v.  Edgewood  Diatillins 
Co.  (Tex.  ClT.  App.)  1076. 

I  3.     Pvo«ediire  la  cItH  oases. 

Under  Gen.  St.  1866,  p.  717,  i  14,  and  Id.  p. 
718,  S  8,  making  execntioas  issued  by  a  justice 
of  the  peace  returnable  in  90  days,  an  earlier 
return  Is  premature,  and  hence  insufficient  to 
sustain  a  sheriff's  sale  and  deed.— Reed  ▼. 
Lowe  (Mo.)  687. 

Recitals  in  a  sheriff's  deed  luii  insufficient 
to  remedy  the  defect  in  a  justice's  execution. — 
Reed  t.  Lowe  (Mo.)  687. 

I  4.     Review  of  pToeeedins*. 

On  appeal  from  justice,  a  bond  payable  to 
the  **Edgeworth"  Distilling  Ck>mpany,  instead 
of  the  Kdgewood"  Distilling  Company,  held 
insufficient  to  confer  ^risdiction. — Houston  Ice 
A  Brewing  Co.  r.  Edgewood  Distilling  Co. 
(Tex.  Civ.  App.)  1076. 

Neglect  of  county  clerk  to  affix  his  seal  to 
the  Jurat  of  an  application  for  a  writ  of  cer- 
tiorari held  cured. — Honston  Ice  &  Brewing  Go. 
r.  Edgewood  Distilling  Co.   (Tex.   Civ.  App.) 

JUSTIFICATION. 

Of  homidde,  see  "Homicide."  i  8. 


KIDNAPPING. 


See  "Abduction." 

LACHES. 

Effect  in  equity,  see  "Equity."  I  2. 
In  suing  to  set  aside  fraudulent  oonTeyance^  see 
"Fraudulent  ConTey«nces."  {  8. 

LANDLORD  AND  TENANT. 

Foreclosure  of  landlord's  lien,  service  tay  pub- 
lication, see  "Process,"  i  1. 

I  1.    lAndlord'a  title  and  roTerslon. 

Landlord  held  not  entitled  to  recover  dam- 
ages for  trespass  in  entering  house  while  in 
possession  of  tenant— Peck  v.  Gain  (Tex.  Civ. 
App.)  177. 

I  S.    Preatisea,  amd  saJejmMat  and  oso 
iltereof. 

A  petition  stating  the  value  of  the  lease,  and 
that  plaintiff  had  incurred  certain  expenses  and 
was  damaged  in  a  certain  sum  by  breach  of 
contract  therefor,  held  good  against  a  general 
demurrer. — McFarland  v.  Owens  (Tex.  Sup.) 
530. 

{  3.     Rest  and  advaaees. 

Where  a  merchant  purchases  cotton  of  a  ten- 
ant, but  does  not  pay  anything  therefor  until 
after  the  cotton  has  been  attached  by  the  land- 
lord, the  former  cannot  recover  it  on  the 
ground  that  it  was  purchased  without  knowl- 
edge of  the  landlord's  claim. — Pape  v.  Steward 
(Ark.)  47. 

Evidence  held  not  sufficient  to  show  that  a 
merchant  had  purchased  cotton  grown  on  leas- 
ed premises  without  knowledge  of  a  claim  of 
the  landlord  for  rent. — Pape  v.  Steward  (Ark.) 
47. 

Where  a  suit  to  foreclose  a  landlord's  lien 
was  instituted  before  the  tenant's  property 
was  removed  from  the  leased  premises,  it  was 
subject  to  the  lien,  where  it  had  boen  sold  un- 
der aa  execution  against  the  tenant  before  the 


LANDS. 

See  "Public  Lands." 

LAPSL 

Ot  devise  or  legacy,  see  "Wills."  |  6. 

LARCENY. 

Se«      "Bmbesslemeat";       "Receiving      Stolen 
Goods." 

S  1.     Offenses,  and  rosponslbUlty  there- 
for. 
Where  defendant  sold  a  horse  which  he  did 
not  own  to  an  innocent  purchaser,  who  after- 
wards took  possession  in  another  county,  the 
fact  that  such  purchaser  had  no  fraudulent  in- 
tent when  so  taking  the  horse  is  not  a  defense 
[  to  defendant   when  tried  for  larceny  of  the 
jhorse.— WaUs  v.  State  (Tex.  Cr.  App.)  328. 

I  {  2.     Proseontlon  and  pnnlsltment. 

I  Evidence  held  insufficient  to  sustain  a  con- 
viction for  theft  of  a  horse.— Fruger  t.  State 
(Tex.  Cr.  App.)  130. 

Evidence  in  a  prosecudon  for  theft  held  ia- 
BUfficient  to  sustain  a  verdict  of  guilty. — Mnr- 
rah  V.  State  (Tex.  Cr.  App.)  318. 

Evidence  held  insufficient  to  sustain  a  convic- 
tion for  theft.— Hemandes  v.  State  (Tex.  Cr. 
App.)  320. 

Evidence  in  a  prosecution  for  theft  held  not 
to  sustain  the  allegations  of  the  indictment 
as  to  the  ownership  of  the  money  alleged  to 
have  been  stolen.— Hernandes  v.  State  (Tex. 
Cr.  App.)  320. 

Certain  handkerchiefs  and  a  tobacco  sack, 
in  which  stolen  property  was  found  concealed. 
hHd  properly  admitted  in  a  prosecution  for 
theft.— Flores  v.  State  (Tex.  Cr.  App.)  880. 

An  instruction  as  to  the  co-defendant's  own- 
ership ot  the  calf  killed  and  alleged  to  have 
been  ttolea  held  proper.- Landers  v.  State 
(Tex.  Cr.  App.)  667. 

In  a  prosecution  for  cattle  theft,  testimony 
of  a  witness  as  to  the  circumstaaces  in  which 
a  calf  claimed  to  have  been  stolen  was  killed 
held  admissible  to  contradict  the  state's  evi- 
dence that  such  calf  was  killed  in  a  secluded 
place.— Landers  v.  State  (Tex.  Or.  App.)  657. 

InstmctioB  in  a  prosecution  for  cattle  theft 
that   if  defendant   believed   it  belonged   to  a 

Earty  whom  he  claimed  was  the  owner,  or  that 
e  took  it  under  a  fair  claim  or  color  of  title, 
he  should  be  acquitted,  held  erroneous.- Dar- 
nell V.  State  (Tex.  Or.  App.)  631. 

Evidence  held  to  sustain  a  conviction  of 
theff.— Hlckey  v.  State  (Tex.  Cr.  App.)  641. 

Instruction  on  obtaining  money  by  false  pre- 
tenses h)dd  unnecessary.- Pones  v.  State  {Tex. 
Cr.  App.)  1021. 

Specific  instruction  aa  to  what  constitutes 
identification  of  money  held  unnecessary. — 
Pones  V.  State  (Tex.  Cr.  App.)  1021. 

Identification  of  money  fonnd  on  defendant 
as  that  taken  from  prosecutor  held  admissible. 
—Pones  V.  State  (Tex.  Cr.  App.)  1021. 

There  is  no  variance,  though  evidence  does 
not  show  all  the  money  alleged  to  have  been 
stolen  was  stolen. — Pones  v.  State  (Tex.  Or. 
App.)  1021. 

LEASES. 

See  "Landlord  and  Tenant." 
Abandonment  of  leased  premises  by  minor,  see 
"Infante,"  i  2. 
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LEGACIES. 


See  "WBlB." 


LEGISLATURE. 

Power  of  legislature  to  release  indebtedneoa  of 
muuicipality,    see    "Municipal   Corporation*," 

to  enact  local  option  live  stock  law,  tee 

"Animals." 

LIBEL  AND  SLANDER. 

i  1.    Words    *nd    aets    aotlonaltlo,  mni 
UablUty  therefor. 

Words  charging  tliat  plaintiff  receired  taxes 
as  the  agent  of  the  county  treasurer,  and  that 
the  money  had  never  been  received  by  the 
county,  will  not  support  an  action  of  slander. 
—Dodge  T.  Shiveley  (Ky.)  442. 

An  affidavit  by  defendant  that  he  paid  to 
plaintiff  for  the  county  treasurer  back  taxes 
of  a  certain  amonat,  and  that  the  tax  bill  on 
which  they  were  paid  has  never  been  mariied 
paid  upon  the  tax  books,  and  that  no  part  of 
the  sum  has  ever  been  accounted  for,  is  not 
sufficient  to  support  an  action  for  libel.— Dodge 
r.  Shiveley  (Ky.)  442. 

(  8.    Aettons. 

In  an  action  for  libel,  evidence  held  to  make 
a  prima  facie  case  for  jury. — ^Wagner  v.  Scott 
(Mo.)  1107. 

In  an  action  for  libel,  the  (question  whether 
a  communication  otherwise  privileged  was  ac- 
tuated by  actual  malice  is  for  the  jury. — Wag- 
ner V.  Scott  (Mo.)  1107. 

In  an  action  for  libel,  the  question  whether, 
in  the  absence  of  actual  malice,  the  communi- 
cation was  nrivileged,  is  for  the  court. — ^Wagner 
V.  Scott  (JdJi.)  11(W., 

I  3.    Orindmal  rasaomalbUlty. 

Information  for  libel,  held  to  state  facts  suf- 
ficient to  charge  an  offense. — Lockard  ▼.  State 
(Tex.  O.  App.)  B66. 

Evidence  in  prosecution  for  the  publication 
of  a  libelous  pamphlet  Aeld  not  inadmissible, 
because  the  transaction  testified  to  occurred 
after  the  time  of  publication  as  alleged  in  the 
information. — Lockard  v.  State  (Tex.  Cr.  App.) 
566. 

Where  defendant  was  charged  with  haviag 
published  a  libelous  pamphlet,  evidence  that 
certain  witnesses  had  seen  the  pamphlet  was 
not  inadmissible,  because  the  pampnlet  they 
had  seen  was  not  the  identical  copy  the  pub- 
lication of  which  was  charged  in  the  informa- 
tion.—Lockard  T.  State  (Tex.  O.  App.)  566. 

LICENSES. 

For  sale  of  intoxicating  liqnon,  see  "Intoxicat- 
ing Liquors,"  i  2. 

I   1.    For  ocenpatloBS  aad  priTUeses. 

City  of  the  third  class  held  authorized  under 
Act  Gen.  Assem.  March  16,  1893,  to  require 
license  from  one  going  through  a  city  soliciting 
orders  for  fntnre  delivery  by  a  nonresident 
house.— City  of  Brookfield  v.  Kitchen  (Mo.) 
826. 

Defendant  held  a  mercantile  agent  within-  a 
city  ordinance  requiring  him  to  take  out  a 
licenae.— City  of  Brookfield  r.  Kitchen  (Mo.) 
826* 

LIENS. 

See  "Garnishment,"  |  3;  "Mechanics'  Liens"; 
"Railroads,"  i  4. 

Agister's  lien,  see  "Animals." 

T.Andlord'B  lien  for  rent,  see  "Landlord  and  Ten- 
ant," ;  3. 

Of  mortgage,  see  "Mortgages,"  (  2. 


LIFE  ESTATES. 

See  "Dower";    "Remainders." 

LIFE  INSURANCE. 

See  'ansurance,"  |  8. 

LIMITATION  OF  ACTIONS. 

Laches,  see  "Equity,"  S  2. 
Time  within   which   action  against  decedent's 
representatives  or  heirs  mnst  be  revived,  see 
"Abatement  and  Revival,"  i  2. 

I  1.     Statatea  of  limitation. 

An  action  on  the  official  bond  of  a  county 
judge  is  not  barred  until  the  lapse  of  15  years 
after  the  cause  of  action  accrued. — 0>mman- 
wealth  V.  Tilton  (Ky.)  602. 

I  2.     ConpntatioiL  of  period  of  limita- 
tion. 

Where  the  obligor  In  a  note  died  within  15 
years  after  the  cause  of  action  thereon  ac- 
crued, and  no  personal  representative  was  ever 
appointed,  an  action  against  the  heirs,  brought 
after  15  years  and  within  the  time  allowed  by 
Ky.  St.  I  2528,  was  not  barred  by  limitations. 
— Farris  v.  Hoskins  (Ky.)  677. 

The  statute  of  limitations  does  not  1>e_gin  to 
run  against  a  reversioner  aa  to  an  action  to 
remove  a  cloud  from  his  title  until  the  death 
of  tiie  life  tenant— Reed  v.  Lowe  (Mo.)  687. 

Where  an  administrator  purchased  the  land 
of  his  intestate  at  the  administrator's  sale  and 
occupied  it  for  14  years,  heirs  of  the  intestate, 
knowing  all  the  facts,  cannot  recover  the  same 
from  the  administrator's  heirs.  —  Fennell  t. 
Loague  (Tenn.  Sup.)  1121. 

Facts  held  to  show  that  there  was  such  con- 
cealment of  irregularities  in  a  tax  collector's 
report  to  county  commissioners  that  they  would 
not  discover  such  irregularities  by  an  exercise 
of  the  diligence  required  by  Rev.  St.  art.  6168, 
so  that  limitations  would  not  run  against  the 
county's  right  of  action  against  the  sureties 
on  the  collector's  bond.— Ward  r.  Marion  Coun- 
ty (Tex.  Civ.  App.)  155. 

A  landlord's  possession  of  a  safe  left  on  his 
premises  and  retained  by  him  as  security  for 
rent  hdd  not  to  be  such  as  would  give  liim 
title  by  limitations.— M.var  t.  El  Paso  Grocery 
Co.  (Tex.  av.  App.)  837. 

nte  bringing  of  an  action  by  the  next  friend 
of  a  minor,  and  the  subsequent  dismissal 
thereof,  hild  not  to  cause  limitations  to  com- 
mence to  run  against  a  subsequent  suit  on 
the  same  cause  of  action.— Galveston,  H.  &  S. 
A.  Ry.  Co.  T.  Washington  (Ibx.  Civ.  App.) 
53a 

The  bringing  of  an  action  by  a  father  as 
next  friend  for  an  injury  to  his  son  does  not 
create  the  relation  of  guardian  and  ward. — 
Galveston,  H.  &  S.  A.  Ry.  (3o.  t.  Washington 
(Tex.  Ov.  Apn.)  638. 

An  action  against  a  cemetery  company  to  re- 
cover damages  for  the  burial  of  persons  not 
connected  with  him  on  plaintiff's  lot  held  bar- 
red by  limitation.— Kruegel  v.  Trinity  Cemetery 
Co.  (Tex.  Civ.  App.)  652. 

Limitations  held  not  to  commence  to  run 
Rgninat  right  of  action  for  damages  from  sur- 
face water  caused  by  public  improvements 
when  the  Improvements  were  made;  the  injury 
being  continuous  and  increasing. — City  of  Hous- 
ton T.  Houston  B.  ^k  W.  T.  B.  Co.  (Tex.  Civ. 
App.)  1056. 

(  3.    Pleadlnc,   eTtdenee,   trial,   and   re- 
view. 

A  petition  in  an  action  to  recover  real  estate 
from  mortgagpe  wrongfully  in  possession  held 
a  suQlc-ient  allegation  of  limitations  to  raise 
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^ch  defense  against  a  claim  of  defendant  for 
a  reformation  of  a  tmst  deed  to  establish  title 
by  a  prior  sale  thereunder  which  was  not  ac- 
cording to  the  terms  of  the  deed.— Galloway 
T.  Kerr  (Tex.  CIt.  App.)  180. 

Where  a  plea  of  limitation  sets  np  the  one 
and  two  year  statntes,  plalntifTf  counter  plea 
of  minority,  which  states  facts  meeting  both 
statutes,  is  sufficient,  though  it  does  not  spe- 
cifically mention  the  one-year  statute.— Oalyes- 
ton.  H.  &  S.  A.  By.  Co.  t.  Washington  (Tex. 
Ot.  App.)  538. 

LIMITATION  OF  LIABILITY. 

Of  carrier,  aee  "Cbrriers,"  8  2. 

LIQUOR  SELLING. 

See  "Intoxicating  Liqnors." 

LIS  PENDENS. 

Pendency  of  other  action  ground  for  abatement, 
see  "Abatement  and  ReviTal,"  8  1. 

Petition  held  to  state  facts  sufficient  to  con- 
stitute an  action  against  a  purchaser  of  prop- 
erty pendente  lite.--Southem  Rock  Island  Plow 
(30.  T.  PiUuk  (Tex.  Civ.  App.)  354. 

Where  replevied  goods  were  purchased  pen- 
dente lite,  the  fact  that  the  purchase  was 
made  for  others  held  to  constitute  no  defense 
to  an  action  to  make  the  purchaser  liable  for 
the  Judgment  in  the  replevin  suit.— Southern 
Bock  Island  Plow  Co.  v.  Pitluk  (Tex.  (St. 
App.)  864. 

LIVE  STOCK. 

Carriage  of,  see  "Carriers,"  8  3. 
Injuries  from  operation  of  railroads,  see  "Rail- 
roads," 8  10. 

LOAN  COMPANIES. 

See  "Building  and  Loan  Associations." 

LOANS. 

By  national  bank,  see  "Banks  and  Banking," 
83. 

LOCAL  LAWS. 

See  "Statutes,"  8  1. 

LOCAL  OPTION. 

lilve-fitock  law,  see  "Animals." 
Traffic  in  intoxicating  liquors,  see  "Intoxicating 
Uquors,"  8  1. 

LUNATICS. 

See  "Insane  Persons." 

MAINTENANCE. 

See  "Champerty  and  Maintenance." 

MALICE. 

Definition  of,  see  "Homicide,"  8  1. 

MALICIOUS  PROSECUTION. 

8  1.     Want  of  -probable  came. 

A  full  and  fair  statement  to  the  county  at- 
torney of  matters  for  which  the  prosecution 
was  begun  held  a  perfect  defenae  to  an  action 
for  malicious   prosecution;    but  otherwise,   if 
63  S.W.— 76 


defendant  failed  to  disclose  relevant  facts 
which  could  scarcely  have  escaped  his  atten- 
tion.—Rogers  V.  Mullen  (Tex.  Civ.  App.)  887. 

8  2.     Tenitlnatlon  of  proseontloa. 

A  discharge  by  a  committing  magistrate  un- 
der 0>de  Or.  Proc.  art  296,  Jield  to  constitute 
an  ending  of  a  criminal  proceeding  sufficient 
to  support  an  action  by  the  accused  for  ma- 
licious prosecution. — Rogers  v.  Mnllen  (Tex. 
av.  App.)  897. 

t   3.     Actions. 

Plaintiff,  whose  land  has  been  condemned  tor 
a  school  house,  cannot  recover  damages  on  the 
ground  that  trustees  were  actuated  by  malice 
in  selecting  the  lot  condemned.— Akin  v.  Jones 
(Ky.)  441. 

MANDAMUS. 

8  1.     Subjects  and  purposes  of  relief. 

The  court  oE  appeals  will  not  grant  a  writ  of 
mandamus  against  a  circuit  judge  to  correct 
an  error  committed  by  him  in  granting  a  con- 
tiauance.— Atkinson  v.  Riley  (Ky.)  762. 

Where  an  action  to  test  the  validity  of  a  city 
ordinance  has  been  pending  for  more  than  four 
months,  and  the  court,  after  setting  aside  an 
order  of  submission,  has  refused  for  two 
months  to  take  an^  other  step  in  the  case,  the 
court  of  appeals  will  require  the  judge  by  man- 
damus to  make  a  final  order  in  the  case  by 
adjudging  the  ordinance  to  be  either  valid  or 
invalid,  or  dismissing  it  without  prejudice. — 
Shoemaker  v.  Hodge  (Ky.)  979. 

Under  Rev.  St  art.  5316,  mandamus  will  not 
lie  to  compel  the  attorney  general  to  bring  suit 
to  forfeit  the  charters  of  corporations  named 
therein.— Lewright  v.  Bell  (Tex.  Sup.)  628. 

The  contention  that  a  county  superintendent 
should  not  be  compelled  to  approve  a  teacher's 
contract,  because  it  would  render  the  funds  of 
the  district  deficient  held  not  sustainable  un- 
der the  evidence.— Watkins  v.  Huff  (Tex.  Civ. 
App.)  922. 

8  2.  Jnrlsdletlon,  prooeodlncs,  and  ve- 
ll«f. 

Where  a  writ  of  mandamns  to  compel  a  coun- 
ty superintendent  to  approve  a  teacher's  con- 
tract did  not  allege  that  the  approval  of  the 
contract  would  not  render  the  funds  of  the 
district  deficient,  the  writ  must  be  dmied.— 
Watkins  t.  Huff  (Tex.  av.  App.)  922. 

MANSLAUGHTER. 

See  "Homicide,"  8  2. 

MARRIAGL 

See  "Breach  of  Marriage  Promise":  "Divorce": 
"Husband  and  Wife.** 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 
Acknowledgments  of,  see  "Acknowledgment," 
8  1. 

MASTER  AND  SERVANT. 

Right  of  parent  to  recover  from  employer  for  In- 
juries to  minor  child,  see  "Parent  and  Child." 

8  1.  Master's  UabUlty  for  injuries  to 
servant— Nature  and  extent  bs 
general. 

The  failure  to  hafre  a  servant  on  the  rear  of 
a  backing  train  to  give  warning  of  ita  ap- 
proach to  a  street  crossing  was  not  negligence 
as  to  a  flagman  at  the  crossing,  who  could  have 
seen  the  train  if  he  had  been  performing  his 
duty.— Coleman's  Adm'x  v.  Pittsburg,  0.,  0.  & 
St  L.  By.  Co.  (Ky.)  39. 
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It  was  non  Degligeiice  for  an  englnMr  to 
attempt  to  ran  his  engine  upon  a  switch  with- 
out a  signal  from  plaiutiff,  the  switchman,  to 
move  forward. — Illinois  Cent.  B.  Co.  T.  Stewart 
(K7.)S9& 

Evidence  held  to  show  engineer  guilty  of  negU- 
cence  causing  injury  to  switchman. — Illinois 
Cent  R.  Co.  v.  Stewart  (Ky.)  596. 

The  defendant  was  liable  for  the  second  injury 
only  in  the  event  the  engineer  was  negligent 
after  he  had  notice  of  plaintiffs  peril,  and,  if 
he  did  not  have  such  notice  until  one  of  plain- 
tifTa  legs  had  been  crushed,  the  defendant  was 
not  liable  therefor.— Illinois  Cent.  R.  Co.  t. 
Stewart  (Ky.)  rm.  ! 

It  was  proper  to  instruct  the  jury  that  the 
injury  to  plaintiff  at  the  switch,  and  the  injury  I 
when  the  engine  subsequently  ran  over  him,  were  j 
separate  and  di.stinct;  the  second  injury  not  be- 1 
ing  the  direct  result  of  the  first. — Illinois  Cent. 
R.  Co.  V.  Stewart  (Ky.)  596.  i 

Where  a  piece  of  coal  flew  off  of  a  passing  I 
train  and  injured  a  section  hand  standing  near 
the  track,  the  conmany  was  guilty   of  negli-  | 
gence.— Gulf,  C.  &  8.  F.  Ky.  Co.  v.  Wood  (Tex.  i 
Civ.  App.)  164.  I 

Where  a  piece  of  coal  flew  off  of  a  passing  I 
train  and  injured  a  section  hand,  who  was 
standing  near  the  traclc,  it  cannot  be  contended  ' 
that  the  company  was  not  liable  because  the 
injuries  resulted  from  an  inevitable  accident. — 
Culf,  C.  &  S.  F.  By.  Co.  v.  Wood  (Tex.  Civ. 
App.)  164. 

Where  a  piece  of  coal  flew  off  of  a  passing 
train  and  injured  a  section  hand,  who  was 
standing  near  the  track,  it  cannot  be  contended 
that  the  company  was  not  liable  because  the  in- 
jury was  not  such  as  might  reasonably  have 
been  aaticipatod  from  the  company's  negli- 
gence.—Gulf.  C.  &  S.  F.  By.  Co.  T.  Wood  (Tex. 
Civ.  App.)  164. 

i  S.    — —  Tools,    ^Meblaerr,   appUaBoes, 
and  plaoes  for  work. 

'  Ignorance  of  a  defect  in  the  roadbed,  in  a 
case  where  there  was  a  duty  to  inquire,  and 
proper  inquiry  would  have  procured  iuforma- 
tion,  constitutes  negligence.- Chesapeake  &  N, 
R.  Co.  V.  Venable  (Ky.)  35. 

Evidence  of  the  placing  of  gravel  in  piles  in  a 
railroad  yai-d  for  the  purpose  of  ballasting  held 
not  to  raise  an  inference  of  negligence  against 
the  company,  in  an  action  for  injuries  received 
as  a  result  thereof. — Hurst  v.  Kansas  City,  F. 
&  G.  R.  Co.  (Mo.)  603. 

Two  weeks  is  an  unreasonable  time  for  a  rail- 
road company  to  allow  piles  of  gravel  used  in 
ballasting  to  remain  between  its  tracks  in  its 
yards  at  a  division  station,  and  negligence  in  so 
doing  renders  it  liable  to  a  brakeman  injured  a» 
a  result  thereof.— Hurst  v.  Kansas  City,  P.  & 
G.  B.  Co.  (Mo.)  605. 

A  corporation  sending  men  to  work  where 
they  will  be  exposed  to  unusual  danger  from 
a  moving  engine  cannot  relieve  itself  of  lia- 
bility by  directing  the  man  in  charge  of  the 
work  to  station  a  watchman  to  stop  the  en- 
gine.— Burns  v.  Merchants'  &  Planters'  Oil  Co. 
(Tex.  Civ.  App.)  1061. 

{  3.    -^  Fellow  ■orYanta. 

A  railroad  brakeman  may  recover  of  the 
master  for  the  ordinary  neglect  of  the  serv- 
ants charged  with  the  duty  of  keeping  the  road- 
bed in  repair,  as  he  and  they  were  not  in  the 
same  common  employment.— Chesai)eake  &  N. 
B.  Co.  V.  Venable  (Ky.)  Sf. 

Defendant  was  not  liable  for  an;r  negligence  of 
plaintiff's  fellow  switchman.— Ilhnois  Cent.  B.  \ 
Co.  V.  Stewart  (Ky.)  596.  | 

The  fellow  servant  law  (Laws  1897,  p.  96)  j 
Iteld  to  apply  to  receivers  of  railroad  corpora- 
tions.- Powell  v.  Sherwood  (Mo.)  485.  { 


Where  an  empiorfi  was  not  negUgeat,  bnt 
was  injured  by  negligence  of  his  employer,  he 
coald  recover,  though  his  fellow  ■erranti'  n«- 
ligence  contributed  to  the  injury.— Texas  ft  P. 
By.  Co.  V.  Maupin  (Tex.  Civ.  App.)  346. 

A  request  for  an  instruction  in  an  action  bj 
an  employ^  for  injuries  held  erroneously  re- 
fused.—St.  Louis  8.  W.  Ky.  Co.  of  Texas  t. 
Smith  (Tex.  Cir.  App.)  1064. 

I  4.    —  Risks  aasaaied  by  serraat. 

A  servant,  working  in  a  dangerous  place  with 
knowledge  of  the  danger,  does  not  assume  the 
risk  of  injuries  therefrom,  when  he  supposes  lie 
can  safely  work  in  such  place  in  the  exeroiso 
of  care  and  caution,  and  he  is  in  the  exercia* 
thereof  when  injured. — Hurst  v.  Kansas  City,  P. 
&  G.  E.  Co.  (Mo.)  695. 

A  brakeman  on  a  freight  train  ia  not  so  coo- 
nected  with  the  work  of  improving  the  yard.^  iu 
a  division  station  as  to  charge  him  with  harin); 
assumed  the  risk  arising  from  the  defective  con- 
dition of  the  yards  resulting  from  such  improTe- 
ments,  which  caused  his  Injury. — Hurst  V. 
Kansas  City,  P.  &  G.  R.  Co.  (Mo.)  695. 

A  servant  having  taken  a  defective  tool  to 
his  foreman,  and  been  assured  that  the  sami- 
was  "all  right,"  he  did  not  assume  the  risk 
of  injury  from  a  chip  which  subsequently  flew 
therefrom. — Dnerst  v.  St.  Louis  Stamping  Co. 
(Mo.)  827. 

Where  a  section  hand  was  injured  while 
standing  near  the  track  by  a  piece  of  coal, 
which  flew  off  of  a  passing  train,  he  did  not 
assume  the  risk  as  an  incident  of  his  employ- 
ment—Gulf, C.  &  S.  F.  Ky.  Co.  V.  Wood  (Tex. 
Civ.  App.)  164. 

Where  a  railway  fireman  was  injured,  while 
standing  on  the  side  of  the  engine  tender,  bv 
being  crushed  against  a  coal  bin  standing  near 
the  track,  an  instruction  denying  recovery  for 
the  assumption  of  risk  of  an  obvious  defect 
was  properly  omitted,  since  a  trainman  as- 
sumes only  the  risks  of  which  he  has  knowl- 
edge.—Gulf.  C.  &  S.  F.  By.  Co.  V.  Gray  (Tex. 
Qv.  App.)  927. 


{  S. 


nogllKeiiee      of 


—  Contributory 
■errant. 

A  brakeman,  receiving  an  injury  while  at- 
tempting to  board  a  moving  train,  held  guilty  of 
contributory  negligence  which  would  prevent  a 
recovery  from  the  company,  though  it  was  neg- 
ligent.—Hurst  v.  Kansas  City,  P.  &  G.  B.  Co. 
(Mo.)  695. 

Engineer  held  guilty  of  contributory  negli- 
gence as  a  matter  of  law.— Galveston,  H.  & 
S.  A.  By.  Co.  V.  Brown  (Tex.  Sup.)  305. 

A  section  hand,  who  was  standing  near  the 
track  while  a  train  passed  and  was  injured  by 
being  struck  by  a  piece  of  coal,  held  not  guilty 
of  contributory  negligence. — Gulf,  C.  &  S.  F. 
By.  Co.  V.  Wood  (Tex.  Civ.  App.)  164. 

Though  defendant  was  negligent,  plaintiff 
could  not  recover  if  his  own  negligence  con- 
tributed to  the  injury. — Texas  &  P.  Ky.  Oo.  v. 
Maupin  (Tex.  dv.  App.)  346. 

{  6.    ^^  Aetlom. 

As  a  brakeman,  injured  by  the  derailment  of 
a  car  which  was  caused  by  a  defective  road- 
bed, was  under  no  duty,  and  had  no  opportuni- 
ty, to  examine  the  roadbed,  it  was  not  neces- 
sary for  him,  in  suing  the  company  for  the  in- 
jury, to  aver  or  prove  that  he  did  not  know  of 
the  existence  of  the  defect. — Chesapeake  &  N. 
B.  Co.  v.  Venable  (Ky.)  35. 

A  requested  charge,  in  an  action  for  Injuries 
to  a  servant  while  using  a  defective  tool,  hrld 
too  general,  and  should  have  been  refused.— 
Duerst  v.  St.  Louis  Stamping  Oo.  (Mo.)  827. 

In  an  action  by  a  servant  for  injuries  from 
a  chip  flying  from  a  defective  tool,  it  was  error 
to  refuse  defendant's  request  that,  if  the  in- 
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JniT  was  eansed  by  the  ne^igent  maimer  in 
which  the  hammer  was  nsed,  no  recovery  conld 
be  bad.— Duerat  ,y.  St.  Iiouis  Stamping  Od. 
(Mo.)  827. 

Kridence  of  an  expert  in  an  action  by  a 
servant  for  injuries  liad  not  to  preclude  recov- 
ery, but  to  present  a  question  for  the  jury.— 
Dnerst  v.  St.  Louis  Stamping  Go.  (Mo.)  827. 

The  fact  that  a  chip  alleged  to  have  flown 
from  a  hammer  into  plaintiff's  eye  was  bo  in- 
finitesimal that  its  nature  could  not  be  de- 
termined held  not  to  preclude  a  recovery,  but 
to  present  a  question  for  the  jury. — Dnerst  v. 
St.  Louis  Stamping  Co.  (Mo.)  827. 

That  a  servant  had  such  knowledge  of  the 
defect  in  a  tool  as  to  preclude  recovery  for 
injury  from  a  chip  flying  therefrom  is  a  de- 
fense, and  need  not  be  anticipated  by  plaintiff's 
petition.— Duerst  v.  St.  Louis  Stamping  CJo. 
(Mo.)  827. 

Where  servant's  negligence   caused   the   in- 

iury,  defendant  is  not  required  to  show  that 
lis    negligence    did    not    contribute    tliereto. — 
Texas  &  P.  Ry.  Oo.  v.  Maupin  (Tex.  Civ.  App.) 

Instruction  as  to  effect  of  a  violation  of  rules 
of  a  master  by  employ^  reviewed,  and  AeM  er- 
roneous.—Texas  &  P.  By.  Oo.  V.  Maupin  (Tex. 
C!iv.  App.)  346. 

In  an  action  for  injuries  to  a  railway  fire- 
man, an  instruction  held  not  erroneous.---Oulf, 
C.  &  8.  F.  Ry.  Co.  t.  Gray  (Tex.  Civ.  App.) 

Instruction  in  action  for  injuries  to  enaployfi 
held  a  charge  on  the  weight  of  evidence.— Hous- 
ton &  T.  O.  Ry.  Co.  V.  Burns  (Tex.  Civ.  App.) 
1035. 

Where  deceased  was  injured  by  an  engine 
running  against  a  cable  on  which  he  was  work- 
ing, and  there  was  evidence  that  he  knew  a 
watchman  had  not  been  placed  to  stop  the  en- 
gine, the  question  of  contributory  negligence 
was  for  the  jury.- Burns  v.  Merchants'  & 
Planters'  Oil  Co.  (Tex.  Civ.  App.)  1061. 

A  requested  instruction  in  an  action  by  an 
employe  for  injuries  held  properly  refused  un- 
der the  evidence. — St.  Louis  8.  W.  Ry.  Co.  of 
Texas  V.  Smith  (Tex.  Civ.  App.)  1064. 

An  instruction  in  an  action  by  an  employ^ 
for  injuries,  addressed  to  the  issue  of  assumed 
risk,  held  erroneous.— St.  Louis  S.  W.  Ry.  (3o. 
of  Texas  v.  Smith  (Tex.  Civ.  App.)  1064. 

An  instru'Ttion  in  an  action  by  an  employS  for 
injuries  helii  properly  refused.— St.  Louis  S.  W. 
lly.  Co.  of  Texas  v.  Smith  (Tex.  Civ.  App.) 
1064. 

{  7.    IdaMUtles    for    Injuries    to    tUrd 
persons. 

The  question  whether  plaintiff  was  guilty  of 
contributory  negligence  m  walking  through  a 
tunnel  about  which  he  saw  men  at  work  held 
for  the  jury;  there  being  evidence  tending  to 
show  that  the  tunnel  had  been  generally  used 
by  the  people  in  the  vicinity  as  a  passway. — 
Louisville  &  N.  B.  Co.  v.  Tow  (Ky.)  27. 

It  was  a  question  for  the  jury  whether  the 
notice  given  of  an  explosion  about  to  occur  in 
blasting  was  sufllcicnt  to  constitute  ordinary 
care.— Louisville  &  N.  R.  Co.  v.  Tow  (Ky.)  27. 

Contract  by  which  a  railroad  company  em- 
ployed a  contracting  company  to  do  certain 
blasting  held  not  of  itself  to  show  that  the  con- 
tracting company  was  an  independent  contract- 
or; the  railroad  company  reserving  the  right  to 
determine  the  extent  of  the  excavation  to  be 
made  and  undertaking  to  furnish  a  locomotive 
nnd  train  crew  to  transport  the  material  re- 
nipved.— Louisville  &  N.  R.  Co.  v.  Tow  (Ky.) 

Even  though  it  appears  from  the  contract 
that  the  contracting  company  was  an  independ- 


ent contractor,  yet,  If  the  railroad  company 
was  in  fact  controlling  the  work  which  result- 
ed in  injury  to  plaintiff,  it  is  liable  for  the  in- 
jury, if  there  was  such  negligence  as  to  render 
it  in  any  manner  responsible.— Louisville  &  N. 
R.  Co.  V.  Tow  (Ky.)  27. 

MEASURE  OF  DAMAGES. 

See  "Damages,"  $  3. 

Recoverable  in  action  for  injuries  causing  death, 
see  "Death,"  i  1. 

MECHANICS'  LIENS. 

i  1.     Operation  and  efleet. 

Under  Rev.  St.  art.  3301,  mechanics'  Hens 
for  improvements  contemplated  by  the  mort- 
gagor prior  to  the  execution  of  the  mortgage, 
but  which  were  not  contracted  for  until  subae- 

anent  thereto,  held  not  entitled  to  priority  over 
le  mortgage.— Sullivan  v.  Texas  Briquette  & 
Ooal  CV>.  (Tex.  Sup.)  807. 

I  2.    Enforcement. 

Under  Code  1868.  §f  1981.  1986.  1987,  as 
amended  by  Acts  1873,  c.  19,  a  subcontractor, 
standing  in  no  privity  with  the  property  own- 
er, cannot  enforce  his  mechanic's  lien  by  judg- 
ment and  execution. — ^Taylor  v.  Tennessee 
Lumber  Co.  (Tenn.  Sup.)  1130. 

Where  a  property  owner  has  not  agreed  to 
pay  a  subcontractor,  and  has  fully  paid  the  con- 
tractor, it  is  error  to  render  a  personal  judg- 
ment against  the  proper^  owner  in  an  action 
by  the  subcontractor. — Taylor  v.  Tennessee 
Lumber  Co.  (Tenn.  Sup.)  1130. 


MINORS. 


See  "Infants." 


MISREPRESENTATION. 

By  insured,  see  "Insurance,"  {  6. 

MISTAKE. 

As  groimd  for  reformation  of  deed,  see  "Ref- 
ormntion  of  Instruments." 

for  setting  aside  deed,  see  "Deeds,"  §  1. 

In  contract,  see  "Contracts,"  f  1. 

MODIFICATION. 

Of  contract,  see  "Sales."  §  1. 

MONEY  RECEIVED. 

Recovery  of  price  paid  for  goods,  see  "Sales," 
S  4. 

MONOPOLIES. 

I   1.    Tmsts  and  other  oonbtnatlons  In 
restraint  of  trade. 

An  agreement  by  one  who  buys  goods  from 
a  manufacturer  not  to  resell  them  for  lesH 
than  a  certain  price  does  not  violate  Ky.  St. 
S  'M)lii,  known  as  the  "conspiracy  or  trust  stat- 
ute."—Commonwealth  V.  Grinstead  (Ky.)  427. 

MORTGAGES. 

I  1.     Requisites  and  Talldltr. 

Agreement  whereby  grantee  of  land  was  to 
resell  considered,  and  held  to  require  repayment 
of  all  money  owed  by  grantor  to  grantee. — 
Saunders  v.  Savage  (Tenn.  Ch.  App.)  218. 

Title  will  not  he  devested  out  of  one  hold- 
ing land  as  security  until  amount  secure*!  and 
other  debts  are  paid.— Saunders  v.  Savage  (Tenn. 
Ch.  App.)  2ia 
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A  description  of  property  in  a  mortgage  and 
Ip.  the  adTertisement  for  the  foreclosure  sale 
as  "the  Noel  Mill  property,  situated  in  the 
17th  ciril  district  of  Franklin  county,"  is  suifi- 
cient— Grace  r.  Noel  Mill  Oo.  (Tenn.  Ch.  App.) 
246. 

An  instrument  executed  by  the  grantee  of 
land  held  not  Toid  for  insufficiency  of  descrip- 
tion, parol  proof  being  admissible  to  supply 
such  description. — Turner  t.  Cochran  (Tez. 
Civ.  App.)  151. 

{  2.     Conatruotlon  and  operation. 

A  mortgage  may  be  a  first  lien  on  one  tract 
and  a  second  lien  on  another,  where  the  amount 
of  the  first  lien  is  distinctly  set  forth.— Wendler 
T.  Lambeth  (Mo.)  684. 

Priority  of  mortgage  liens  determined. — 
Wendler  v.  Lambeth  (Mo.)  684. 

A  mortgage  of  real  estate  does  not  pass  the 
title  to  the  mortgagee. — Galloway  t.  Kerr  (Tex. 
Civ.  App.)  180. 

§  3.     RlsUs  and  UablUtlea  of  parties. 

Where  a  trust  deed  does  not  authorize  the 
mortgagee  to  take  iwssession  of  the  property, 
hot  he  takes  possession  irithont  the  consent  of 
the  mortgagor,  the  possession  is  wrongful,  and 
the  mortgagor  or  his  successors  in  interest  may 
recover  the  possession  without  a  prior  payment 
of  the  mortgage  debt— Galloway  t.  Kerr  (Tez. 
Civ.  App.)  180. 

A  mortgagee  who  wrongfnUy  enters  into  pos- 
session of  the  mortgaged  premises  cannot  be 
considered  to  be  in  rightful  possession  thereof, 
in  a  suit  by  a  person  succeedmg  to  the  rights  of 
the  owner  of  the  property,  by  the  fact  that  the 
mortgagor  failed  to  institute  proceedings  to  re- 
cover possession  thereof. — Galloway  v.  Kerr 
(Tex.  Civ.  App.)  180. 

I  4k     Transfer    of    property    mortc^ced 
or  of  e^nlty  of  redeatption. 

A  deed  conveying  about  lUO  acres  of  land, 
which  recites  that  the  grantees  undertake  to 
support  the  grantors  for  life,  and  that  it  is 
understood  that  the  grantees  are  to  pay  off  a 
certain  mortgage  "on  25  acres  of  land  hereby 
conveyed,  in  addition  to  the  foregoing,"  creates 
a  lien  on  the  entire  tract  conveyed  to  secure 
the  payment  of  the  mortgage  debt— Fisher  v. 
Hairs  Ex'r  (Ky.)  287. 

I  6.     Foreolosnre  by  exereiae  of   po'wer 
of  sale. 

Where  a  number  of  tracts  of  contiguous 
land  were  mortgaged  under  one  mortgage,  and 
the  advertisement  in  the  home  newspaper 
for  the  foreclosnre  sale  stated  the  incumbrance 
on  one  of  the  tracts  to  be  $50,000,  the  same 
being  only  |50O,  such  misstatement  vitiates  the 
sale  of  the  entire  properties,  as  all  were  to  be 
sold  toprethpr.— Grace  v.  Noel  Mill  Oo.  (Tenn. 
(?h.  Api).)  246. 

Where  a  trust  deed  only  authorizes  a  sale  of 
the  pronerty  in  a  county  other  than  that  in 
which  the  land  is  situated,  a  sale  thereunder 
in  a  county  where  it  is  situated  is  invalid. — 
Galloway  v.  Kerr  (Tex.  Civ.  App.)  180. 

Under  Rev.  St  art  2369,  a  sale  of  mortgaged 
land  in  a  different  county  than  that  in  which 
it  was  situated,  as  authorized  by  provision  of 
the  trust  deed,  is  of  no  validity. — Galloway  t. 
Kerr  (Tex.  Civ.  App.)  180. 

I  6.     Foreolosnra  by  action. 

Where  land  was  sold  on  foreclosnic  of  a 
trust  deed,  held  improper  for  the  trustee  to  pay 
any  of  the  surplus  to  the  grantor's  widow,  but 
it  should  have  been  paid  to  the  grantor's  ad- 
ministrator.— Curtis  T.  Moore  (Mo.)  80. 

Where  plaintiff  failed  to  establish  a  resulting 
trust  in  land  sold  on  foreclosure  of  a  trust 
deed,  she  is  not  entitled  to  the  sorplas.— Gurtia 
T.  Moore  (Mo.)  80. 


The  pleadings  in  an  action  agahiat  tb»  maker 
and  Indorser  of  a  note  held  sufficient  to  author- 
ize judgment  in  favor  of  the  maker  against 
the  indorser  for  the  proceeds  retained  by  the 
latter.— Branch  v.  Wilkens  (Tex.  Civ.  App.) 
1083. 

Where  a  note  is  made  payable  In  a  certain 
county,  the  courts  of  such  county  have  juris- 
diction in  nn  action  on  the  note,  though  de- 
fendants reside  in  other  counties. — ^Branch  v. 
Wilkens  (Tex.  Civ.  App.)  1083. 

A  suit  on  certain  notes  and  to  foreclose  a 
trust  deed  held  not  a  suit  to  try  title,  to  be 
brought  in  the  county  in  which  the  land  is  sit- 
uated.— Branch  v.  Wilkens  (Tex.  Civ.  App.) 
1083. 

An  adverse  claimant  of  a  superior  independ- 
ent title  to  mortgaged  property  cannot  be  made 
a  party  to  a  foreclosure  suit  to  try  his  title  to 
the  land.— Branch  v.  Wilkens  (Tex.  Civ.  App.) 
1Q83. 

Where  a  wife  is  a  party  to  a  foreclosure, 
and  no  foreclosure  of  any  superior  title  of 
the  wife  is  asked,  a  deed  from  the  husband  to 
the  wife  subsequent  to  the  mortgage  held  in- 
admissible. —  Branch  v.  Wilkena  (Tex.  Civ. 
App.)  1083. 

A  wife,  claiming  a  superior  adverse  title  to 
real  estate  mortgaged  by  her  husband,  held  not 
entitled  to  object  on  foreclosure  that  the  mort- 
gage was  superseded  by  a  subsequent  mortgage 
on  other  property. — Branch  v.  Wilkens  (Tex. 
Civ.  App.)  1083. 

Where  there  is  no  attempt  in  a  suit  to  fore- 
close to  affect  the  superior  title,  the  issue  of  a 
superior  title  adverse  to  the  mortgage  cannot 
be  interposed.- Branch  v.  Wilkens  (Tex.  CSv. 
App.)  l6S3. 

Where  a  wife  is  a  partv  to  a  foreclosure  of 
a  mortgage  given  by  her  husband,  but  a  supe- 
rior prior  adverse  title  to  the  land  claimed  by 
her  IS  not  attacked,  it  is  error  to  award  a 
wi-it  of  possession  against  her. — Branch  ▼.  Wil- 
kens (Tex.  Civ.  App.)  1083. 

I  7.     Redemption. 

Under  Rev.  St.  1880,  !§  7079,  7080,  a  bill  for 
leave  to  file  a  bond  to  redeem  property  which  had 
been  sold  under  a  deed  of  trust,  which  did  not 
allege  the  execution  of  a  proper  bond,  and 
which  was  not  accompanied  by  such  a  bond, 
must  be  dismissed. — Walmeley  T.  Dougherty 
(Mo.)  683. 


MOTIONS. 


"Continuance." 


Continuance  in  dvil  actions. 

In  eciuity,  see  "Equity,"  {  3. 

New  trial  in  civil  actions,  see  "New  Trial." 
§  2. 

in    criminal    prosecutions,    see    "Criminal 

Law,"  {  25. 

Quashing  indictment  or  information,  see  "Indict- 
ment and  Information,"  i  2. 

Relating  to  pleadings,  see  "Pleading,"  |  5. 

To  revive  action,  see  "Abatement  and  Revival." 
12. 

MUNICIPAL  CORPORATIONS. 

See    "Counties";     "Schools    and    School    Dia- 

tricts,"  (  1. 
Ordinances  relating  to  intoxicating  liquors,  see 

"Intoxicating  Liquors." 
Regulation   of    railroads,    see   "Railroads,"    H 

5-11. 
Right  of  city  to  exact  license  from  mercantile 

agents,  see  "Licenses,"  |  1. 
Street  railroads,  see  "Street  Railroada." 

I   1.    XieslslatlTe    control    of    mnalcipal 
acta,  rlcbta,  and  Uabllltiea. 

Under  (3onst.  (  52,  providing  "that  the  general 
assembly  shall  have  no  power  to  release,  ex- 
tinguish, or  authorise  the  releasing  or  extinguisb- 
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ing,  in  whole  or  in  part,  of  the  indebtedness 
or  liability  of  anj  corporation  or  indiridaal  to 
this  commonwealth,  or  to  any  county  or  mu- 
niciimlity  thereof,"  the  conn^  court  has  no 
power  by  way  of  compromise  to  release  any  part 
of  the  indebtedness  of  a  dieriS  to  the  county. 
—Commonwealth  v.  Tilton  (Ky.)  692. 

I  2.     OAeen.  acenta,  and  employfis. 

The  city  attorney  of  a  city  of  the  first  class 
baa  no  power  to  compromise  claims  for  taxes, 
either  before  or  after  suit  is  brought.— City  of 
LouisTille  y.  Louisville  Ry.  Co.  (ECy.)  14. 

{  3.     Contracts  In  (anaraL 

A  school  board  of  a  city  has  not  authority 
to  contract  for  the  construction  of  a  school 
house,  unless  authorized  by  the  city  and  fur- 
nished with  funds  for  such  work.— Peck-Smead 
Co.  v.  City  of  Sherman  (Tex.  Qv.  App.)  340. 

Where  the  mayor  of  a  city  without  authority 
executed  a  contract  on  behalf  of  the  city,  the 
city  will  not  be  estopped  from  denying  the 
same;  it  not  having  received  any  benefit  there- 
under.—Indiana  Road-Mach.  0>.  v.  City  of 
Sulphur  Spriogs  (Tex.  Civ.  App.)  908. 

A  city  is  not  liable  on  a  contract  executed 
in  its  behalf  by  the  mayor,  where  the  mayor 
acted  without  authority. — Indiana  Road-Mach. 
Co.  V.  City  of  Sulphur  Springs  (Tex.  Civ.  App.) 
908. 

(  4.  Fnblle  ImproTensents— Prallminary 
proceedings  and  ordinances  or 
resolntlona. 

.  T'nder  Ky.  St  i  2826,  part  of  charter  of 
cities  of  first  class,  providing  that  "no  public 
way  shall  be  •  *  •  constructed,  •  •  • 
except  by  ordinance  recommended  by  the  board 
of  public  works,"  the  extent  and  character  of 
the  improvement  most  be  fixed  by  the  ordi- 
nance.— Richardson  v.  Mehler  (Ky.)  957. 

An  ordinance  for  the  construction  of  a  SPtrect, 
which  designates  the  extent  and  character  of 
the  improvement,  is  sufficient,  without  refer- 
ence to  plans  and  specifications. — Richardson 
v.  Mehler  (Ky.)  957. 

After  the  work  is  done,  the  legislative  deter- 
mination of  the  council  that  the  improvement 
was  necessary  will  not  be  disturbed,  except 
upon  a  showing  of  abuse  of  discretion  so  con- 
clusive as  to  amply  justify  the  interference  of 
the  court— Bnrfield  v.  Gleason  (Ky.)  964;  Kim- 
berger  v.  Bitzer,  Id. 

I  5.    —  Contraeta. 

The  assistant  city  engineer  may,  when  he 
acts  in  place  of  tie  chief  officer,  accept  a 
street  Improvement  and  in  any  event  his  ac- 
tion may  be  ratified  by  the  subsequent  action 
of  the  board  approving  the  report  of  inspec- 
tion and  reception  of  the  work. — Richardson  ▼. 
Mehler  (Ky.)  957. 

^Vhere  the  city,  without  good  cause,  rdeas- 
ed  an  accepted  bidder,  who  had  given  bond 
with  solvent  surety,  and  the  bid  accepted  upon 
a  second  advertisement,  though  the  lowest  one 
then  made,  was  considerably  higher  than  that 
of  the  released  contractor,  the  property  own- 
ers are  entitied  to  judgment  over  against  the 
city  for  the  difference.— Barfield  v.  Gleason 
(Ky.)  964;   Kimberger  v.  Bitzer,  Id. 

Assignees  of  a  contract  for  the  cMistmction 
of  a  sewer  cannot  complain  of  the  city's  ob- 
structing the  work  prior  to  the  time  the  con- 
ti-act  was  a«:tnally  assigned  and  the  assignment 
.  ratified  by  the  city,  though  the  latter  may 
have  known  of  the  purchase.— Marshall  v.  City 
of  San  Antonio  (Tex.  Civ.  App.)  188. 

In  a  Bnit  by  original  contractors  against  the 
city  for  breach  of  a  sewer  contract  the  city 
held  not  entitled  to  all  the  sums  paid  by  it  to 
substituted  contractors  above  the  agTec>d  con- 
tract price  without  evidence  that  the  amount 
paid  exceeded  such  price. — Marshall  r.  City  of 
Ban  Antonio  (Tex.  av.  App.)  13& 


A  contract  for  the  construction  of  a  sewer 
held  not  to  authorize  the  city  to  contract  with 
others  to  do  the  work  and  to  bind  the  con- 
tractors on  the  decision  of  the  engineer  as  to 
the  expense  incuiTed  in  executing  the  contract. 
—Marshall  v.  City  of  San  Antonio  (Tex.  Civ. 

App.)  isa 

Where  a  sewer  contract  fixes  the  price  for 
different  kinds  of  excavation,  the  city  s  .failure 
to  disclose  its  knowledge  of  the  existence  of 
cemented  gravel  in  the  earth  which  the  con- 
tractor will  have  to  excavate  held  not  such 
fraud  as  would  justify  the  contractor  in  aban- 
doning the  work. — Marshall  v.  (Sty  of  San  An- 
tonio (Tex.  Civ.  App.)  138. 

A  contractor  cannot  complain  of  an  in- 
struction as  failing  to  charge  with  reference  to 
a  gross  error  committed  by  an  engineer,  where 
such  error  was  not  relied  on  in  the  pleading. — 
Marshall  v.  City  of  San  Antonio  (Tex.  CSv. 
App.)  138. 

In  an  action  for  breach  of  contract  for  the 
construction  of  a  sewer,  a  contention  as  to  the 
classification  of  rock  excavated  held  untenable, 
as  assuming  that  in  the  engineer's  CHpinion  the 
material  was  rock  which  required  blasting. — 
Marshall  v.  dty  of  San  Antonio  (Tex.  CSv. 
App.)  138. 

In  an  action  against  a  dty  for  breach  of  a 

contract  for  the  construction  of  a  sewer,  evi- 
dence that  the  city  wrongfully  obstructed  the 
work,  causing  the  contractors  to  incur  greater 
expense  than  they  otherwise  would  have  in- 
curred, held  admissible  as  showing  damages 
against  the  city.— Marshall  v.  City  of  San  An- 
tonio (Tex.  av.  App.)  138. 

Where  a  city  substitutes  other  contractors 
under  a  different  contract  in  a  suit  by  the 
original  contractors  against  it,  the  contractors 
cannot  complain  of  the  court's  refu.sal  to  per- 
mit them  to  prove  that  the  city  allowed  the 
substituted  contractors  to  use  less  expensive 
material. — ^Marshall  v.  City  of  San  Antonio 
(Tex.  av.  App.)  188. 

In  a  suit  on  a  contract  for  the  construction  of 
a  sewer,  the  contractor  cannot  complain  of  an 
instruction  referring  to  the  finality  of  the  de- 
cision of  engineers,  where  they  submitted  the 
question  to  them  for  decision. — Marshall  v.  (3ity 
of  San  Antonio  (Tex.  Civ.  App.)  138. 

)  6.     -^  Aaaeasnienta   for  Iteneflta,   and 
special  taxes. 

Property  owners  who  have,  under  mistake 
of  law,  paid  assessments  for  street  repairs  for 
which  the  city  alone  was  liable,  cannot  re- 
cover the  amount  of  the  city  on  the  ground  that 
it  was  a  debt  of  the  city  paid  by  its  order  to 
the  contractors.- Brands  v.  City  of  Louisville 
(Ky.)  2. 

Persons  who  have  paid  street  assessments 
under  a  mistake  of  law  cannot  recover  of  tile 
city  the  omounts  so  paid. — McCann  v.  Oty  of 
Louisville  (Ky.)  446;  Adams  v.  Same,  Id. 

Ky.  St.  I  2834,  providing  for  the  curing  of 
errors  in  the  proceedings  of  the  general  coun- 
cil, does  not  apply  where  an  ordinance  for 
the  construction  of  a  street  is  wholly  void. — 
Richardson  v.  Mehler  (Ky.)  957. 

While  an  ordinance  requiring  persona  en- 
gaged in  public  works  of  original  construction 
to  obtain  a  license  was  unconstitutional,  yet, 
as  it  does  not  appear  that  it  was  ever  en- 
forced, or  that  any  one  was  prevented  thereby 
from  bidding,  the  objection  to  the  assessment 
because  thereof  comes  too  late,  after  the  work 
has  been  done  and  accepted  and  the  appor- 
tionment made. — Richardson  t,  Mehler  (Ky.) 
957. 

The  time  for  the  completion  of  the  work 
should  be  fixed  by  the  advertisement;  but  the 
objection  that  this  was  not  done  comes  too 
late  after  the  contract  has  been   made  and 
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DpproTed,  the  work  done  and  accepted,  and 
the  apportionment  made.— Ricbardaon  t.  Heh- 
ler  (Ky.)  867. 

K7.  St.  S  2838,  providing  for  the  original 
conatractioa  of  streets  in  cities  of  the  first 
class  at  the  exclnsire  cost  of  the  owners  of 
abutting  property  according  to  area,  is  not  un- 
constitutional.—Barfleld  y.  Gleason  (Ky.)  964; 
Kimberger  t.  Bitzer,  Id. 

A  statute  providing  for  the  construction  of 
streets  at  the  cost  of  abutting  property  owners 
is  not  unconstitutional  because  it  does  not  re- 
quire the  contract  for  such  construction  to  be 
.ipproved  by  the  city  council. — Barfield  v.  Glea- 
son (Ky.)  964;  Kimberger  v.  Bitzer,  Id. 

Where  -the  contractor  was  required  by  the 
contract  to  keep  the  street  in  repair  for  five 
years,  and  In  order  to  secure  that  undertaking 
on  his  part  was  required  to  deposit  bonds 
amounting  to  10  p^r  cent,  of  the  contract 
price,  it  will  be  presumed  that  this  provision 
did  not  increase  the  cost  of  the  improvement 
beyond  the  10  per  cent. — ^Barfield  v.  Gleason 
(Ky.)  964;    Kimberger  v.  Bitzer,  Id. 

The  making  out  of  an  apportionment  war- 
rant is  not  the  levy  of  a  tax,  and  may  be  per- 
formed by  an  executive  board. — Baifield  v. 
Gleason  (Ky.)  964;  Kimberger  v.  Bitzer,  Id. 

{  7.     —  Enforoement     of     •aBaaameiita 
and  apeolal  taxes. 

In  action  to  enforce  Improvement  lien,  a 
prima  facie  case  is  made  out  by  copies  of 
the  ordinance,  contract,  and  apportionment, 
though  the  apportionment  be  erroneous  and 
iKust  be  corrected.— Richardson  v.  Mehler  (Ky.) 
037. 

All  the  requirements  of  the  statute  necessary 
to  create  a  lien  having  been  complied  with, 
the  fact  that  the  apportionment  warrants  were 
not  approved  by  the  mayor  and  council,  as  re- 
quired by  an  ordinance,  does  not  affect  the 
validity  of  the  lien.— Barfield  v.  Gleason  (BCy.) 
064;   Kimberger  v.  Bitzer,  Id. 

Though  a  change  made  in  the  grade  of  a 
street  was  unnecessary,  the  defendants  in  an 
action  by  the  contractor  to  enforce  his  lien 
cannot  have  the  cost  of  the  excavation,  which 
has  been  included  in  the  assessment,  appor- 
tioaed  among  them,  and  recover  against  the 
city  the  amouats  apportioned;  the  remedy 
being  an  action  at  law  to  recover  the  damages 
which  have  actually  accrued  from  the  change 
of  grade.— Barfield  v.  Gleason  (Ky.)  064;  Kim- 
berger v.  Bitzer,  Id. 

Proper  averments  of  the  steps  lending  to  the 
creation  of  a  lien,  supported  by  the  exhibits 
required  to  make  out  a  prima  facie  case,  entitle 
plaintiff  to  a  judgment,  in  the  face  of  a  mere 
denial  as  to  the  fixing  of  the  grade  of  the 
street.— Barfield  v.  Gleason  (Ky.)  064;  Kim- 
berger V.  Bitzer,  Id. 

!  8.     Follee  poorer  and  regnlatloBS. 

Municipal  ordinances  taxing  dogs  and  fining 
their  owners  for  nonpayment  thereof  are  valid, 
ns  police  regulations,  under  Sand.  &  H.  Dig. 
8  5X38.— Gibson  v.  Town  of  Harrison  (Ark.) 
090. 

Refusal  to  instruct  that  it  was  the  duty  of  a 
railroad  company  to  sound  the  whistle  at  a 
crossing  in  the  aty  of  Dallas  held  error. — (Turtis 
V.  Gulf,  0.  &  S.  F.  By.  Co.  (Tex.  Civ.  App.) 
149. 

{  9.  Use  and  regulation  of  public  pla> 
oes,  property,  and  vrorks. 
The  mere  grading  of  a  dirt  road,  so  as  to 
form  a  crown,  and  to  leave  depressions  at  the 
sides  for  surface  drainage,  and  the  leveling  of 
inequalities,  does  not  constitute  a  street  con- 
strnction.- Barfield  v.  Gleason  (Ky.)  964;  Kim- 
berger T.  Bitzer,  Id. 


{lO.   Torts. 

Where  a  street-railroad  track  which  had  been 
abandoned  was  covered  with  gravel,  but  the 
rails  subsequently  became  exposed,  whereby 
plaintiff  was  injured,  the  qnestions  of  negli- 
gence on  the  part  of  the  defendant  dty  and 
street-railway  company  and  of  contributory  neg- 
ligence of  plaintiff  were  for  the  jury. — ^Paducah 
Ry.  &  Light  Co.  v.  Ledsinger  (Ky.)  11. 

Where  the  pnblic,  withont  invitation  from 
defendant  city,  crossed  a  lot  on  which  defend- 
ant ovraed  a  rock  quarry,  and  plaintiff,  in  pass- 
ing over  it,  fell  into  an  excavation  and  was 
injured,  he  cannot  recover. — ^Williams  v.  CSty  of 
Nashville  (Tenn.  Sup.)  231. 

Individual  citizens  held  not  liable  for  improp- 
er burial  of  their  refuse  matter  by  the  city  au- 
thorities.- Parsons  v.  City  of  Pt.  Worth  (Tex. 
av.  App.)  880. 

In  a  suit  to  enjoin  maintenance  of  a  sewer 
terminal  on  a  creek  flowing  throiiKh  plaintiff's 
land,  instructions  ignoring  the  pollution  of  the 
stream  held  properly  refused. — Donovan  t.  Roy- 
all  (Tex.  Cav.  App.)  1064. 

Acquiescence  in  the  construction  of  a  sewer 
will  not  estop  persons  injured  from  complaining 
of  a  nuisance  thereby  cre.ited. — Donovan  v. 
Royall  (Tex.  Civ.  App.)  1064. 

Where  a  city  ordinance  required  connection 
with  a  eewer  under  penalty,  such  connection 
does  not  estop  injured  persons  from  complain  ng 
of  a  nuisance  created  by  the  sewer.- Donovan  v. 
Royall  (Tex.  Civ.  App.)  1054. 

Where  a  city  granted  a  franchise  to  con- 
struct a  sewer,  and  pi-ovided  for  its  terminal  on 
a  creek  flowing  through  plaintiff's  land,  which 
polluted  the  stream,  an  injunction  r-strainins; 
the  maintenance  of  the  terminal  hdl  properly 
granted. — Donovan  v.  Royall  (Tex.  Civ.  App.) 
lO&l. 

(11.  Fiscal    manaccmcnt,    public    debt, 
seonrities.  ^nd  taxation. 

Under  Const  i  62,  the  general  coimcil  of  a 
city  has  no  power  to  compromise  a  claim  for 
taxes  after  the  assessment  has  been  legularl.v 
made  and  the  claim  has  come  into  the  hands  of 
the  collecting  ofBcer,  and  especially  after  the 
city  attorney  has  brought  snit  on  the  unpaid 
tax  bill,  as  provided  by  Kj.  St.  {  3005.— City 
of  Louisville  v.  Louisvule  Ry.  Co.  (Ky.)  14. 

A  levy  made  by  the  board  of  trustees  of  a 
town  of  the  sixUi  class  at  a  special  session 
called  by  the  clerk  of  the  board  at  the  place 
of  busiaess  of  one  of  its  members,  which  was 
not  the  usual  meeting  place,  was  void. — Town 
of  Springfield  v.  People's  Deposit  Bank  (Ky.) 
271. 

An  assessment  made  by  one  of  the  tmstees 
of  a  town  by  permission  of  his  associates, 
when  he  had  not  been  elected  and  had  not 
qualified  as  assessor,  was  void,  especially  as 
no  board  of  equalization  was  appointed  to 
pass  upon  complaints  of  taxpayers. — Town  of 
Springfield  v.  People's  Deposit  Bank  (Ky.) 
271. 

tinder  Const.  §  157,  a  debt  created  by  a 
school  district  for  the  building  of  a  school 
house,  which  requires  for  its  payment  the 
levy  of  a  tax  for  four  years,  is  void,  if  not 
authorized  by  the  required  vote;  and  the  levy 
of  a  tax  for  four  years  to  pay  the  debt  is 
void,  at  least  as  to  three  years,  without  the 
assent  of  the  voters  of  the  district  at  an  elec- 
tion held  for  that  purpose. — Grady  t.  Pruit 
(Ky.)  283. 

Under  Const.  J  167,  a  contract  by  school  trus- 
tees for  the  erection  of  a  school  house  which 
created  a  debt  in  excess  of  the  revenues  pro- 
vided for  the  year  was  void. — Grady  t.  Lan- 
dram  (Ky.)  284. 

Under  Act  April  19,  1886,  art.  4,  i  63,  and 
Rev.  St.   1889,  i  7626,  a  delinquent  tax  biU 
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Formal  defects  in  the  collector's  certificates 
of  delinqneot  taxes  are  cured,  in  a  suit  for  the 
collection  thereof,  by  the  production  of  the 
original  assessments. — State  ex  rel.  Bauer  v. 
Edwards  (Mo.)  3SS. 

Under  Rev.  St.  1889,  §  4977,  held  error  to 
allow  expenses  other  than  for  officer's  salaries 
in  preference  to  contract  obligations. — Lebanon 
liight  &  Magnetic  Water  Co.  v.  City  of  Leb- 
anon (Mo.)  809. 

In  an  election  to  adopt  an  ordinance  author- 
izing a  contract  with  a  city,  the  facts  that 
ballo<t3  which  did  not  mention  a  tax  levy  were 
counted  for  it  does  not  invalidate  the  election. 
— Lebanon  Light  &  Magnetic  Water  Co.  v. 
City  of  Lebanon  (Mo.)  809. 

Holding  an  election  in  only  one  ward  to 
adopt  an  ordinance  authorizing  a  contract  with 
a  city  held  to  not  invalidate  the  election. — 
Lebanon  Light  &  Magnetic  Water  Oo.  v.  City 
of  Lebanon  (Mo.)  809. 

A  petition  to  foreclose  a  tax  lien  held  not 
insufficient  for  failure  to  describe  the  prop- 
erty.—Grace  V.  Olty  of  Bonham  (Tex.  Or.  App.) 
158. 

The  fact  that  a  city  was  incorporated  under 
the  general  incorporation  act  held  not  to  defeat 
its  right  to  maintain  an  action  to  foreclose  a 
tax  lien.— Grace  v.  CSty  of  Bonham  Cr«x.  Civ. 
App.)  158. 

S  12.  Actions. 

Defendant  cannot  raise  question  of  want 
of  evidence  on  a  question  not  raised  by  the 
pleadings. — ^Lebanon  Light  &  Magnetic  Water 
Oo.  V.  City  of  Lebanon  (Mo.)  809. 

A  complaint  against  a  city  and  school  board 
for  damages  for  refusing  to  permit  plaintiffs 
to  perform  their  contract  for  work  on  a  new 
school  house,  which  does  not  allege  that  the 
city  has  made  provision  to  meet  the  obligation 
of  the  contract  or  had  funds  for  that  purpose, 
does  not  state  a  cause  of  action  against  the 
city.— Peck-Smead  Co.  v.  Caty  of  Sherman  (Tex. 
Qv.  App.)  340. 

Notice  of  injury,  given  to  mayor  or  secre- 
tary, is  condition  precedent  to  recovery  of 
damages  from  city,  notwithstanding  other 
servants  of  the  city  caused  the  injury.— Par- 
sons T.  City  of  Ft.  Worth  (Tex.  Civ.  App.)  889. 

MURDER. 

See  "Homicide,"  $  1. 

MUTUAL  INSURANCE. 

See  "Insurance,"  $  11. 

MUTUAL    INSURANCE   COMPANIES. 

See  "Insurance,"  }  1. 

NATIONAL  BANKS. 

See  "Banks  and  Banking,"  S  3. 

NEGLIGENCE. 

By  parttcolar  classes  of  parties,  see  "Carriers," 
SS  2,  4:    "Municipal  Corporations,"  f  10. 

employers,   see   "Master  and  Servant,"   §S 

1-6;    "Street  Railroads,"  §  2. 

railroad    companies,    see    "Railroads,"    |f 

5-11. 

—  telegraph  or  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  §  1. 


Measure  of  damages,  see  "Damages,"  {  3. 

i    1.    Acts      or      omlsaioiis      comatitntlnK 
ncKllitcnoc. 

The  conrt  properly  defined  gross  negligence  to 
be  "the  failure  to  take  such  care  as  a  person 
of  common  sense  and  reasonable  skill  in  like 
business,  but  of  careless  habits,  would  observe 
in  avoiding  injury  to  his  own  person  or  life  under 
circumstances  of  equal  or  similar  danger." — 
Illinois  Cent.  R.  Co.  v.  Stewart  (Ky.)  596. 

I   2.     Contrlbntory  neKllscnce. 

The  fact  that  plaintifTs  intestate  was  intoxi- 
cated when  struck  does  not  affect  the  riphts  of 
the  parties,  unless  his  intoxication  was  the  cause 
of  his  injury.— Louisville  &  N.  R.  Co.  v.  Cum- 
mins' Adm'r  (Ky.)  594. 

§  3.     Actions. 

In  an  action  for  wrongful  death,  it  is  proper 
to  allege  in  one  paragraph  of  the  petition  all 
the  different  acts  of  negligence  on  the  part  of 
defen\lant  which  caused  the  death.— Fagg's 
Adm'r  v.  Louisville  &  N.  R.  Co.  (Ky.)  580. 

There  being  evidence  that  plaintiffs  house 
was  burned  on  a  dry  day,  that  a  brisk  wind 
was  blowing  from  defendant's  smokestack  di- 
rectly over  plaintiff's  house,  and  that  the  spark 
arrester  was  out  of  place,  the  question  of  negli- 
genoe  was  properly  submitted  to  the  jury.— Car- 
penter V.  Laswell  (Ky.)  009. 

NEGOTIABLE  INSTRUMENTS. 

See  "BUte  and  Notes." 

NEWLY-DISCOVERED  EVIDENCE. 

Ground  for  new  trial  in  dvil  actions,  see  "New 
Trial,"  §  1. 

NEW  TRIAL. 

In  criminal  prosecutions,  see  "Criminal  Law," 

§25. 
In  partition  proceedings,  see  "Partition,"  §  2. 

i  I.    Oronnds. 

A  demurrer  held  properly  sustained  to  a  peti- 
tion for  a  new  trial  filed  by  a  plaintiff  in  eject- 
ment on  the  ground  of  newly-discovered  evi- 
dence.— Johnson  v.  Carter  (Ky.)  485. 

In  a  suit  to  pet  aside  certain  conveyances  as 
frandnlfnt.  hell  error  to  refuse  a  new  trial  for 
ncwly-discoTcred  pvidenee. — Standard  Inv.  Co. 
V.  Hoyt  (Mo.)  1003. 

Where  jurors  are  incompetent  by  havin?  serv- 
ed on  another  jury  within  two  years,  but  they 
state  on  their  voir  dire  that  they  have  not  serv- 
ed, it  is  a  ground  far  a  new  trial. — Endowment 
Rank  of  Order  of  K.  P.  v.  Steele  (Tenn.  Sup.) 
1126. 

Conduct  of  jurors  liM  sufficient  to  authorize 
a  new  trial. — findowment  Rnnk  of  Order  of  K. 
P.  V.  Sfeele  (Tenn.  Sup.)  1126. 

I  2.     Proceedings   to   procure   nvw  trial. 

A  motion  for  a  new  trial,  alleging  that  the 
verdict  is  contrary  to  the  law  and  the  evi- 
dence, is  sufficient  to  authorize  the  granting  of 
a  new  trial  after  the  trial  term  on  the  ground 
that  the  verdict  is  excessive. — ^McCloskey  v. 
Pulitzer  Pub.  Co.  (Mo.)  99. 

A  motion  for  a  new  trial,  alleging  that  there 
is  no  evidence  authorizing  a  verdict  for  com- 
pensatory or  punitive  damages,  held  to  authorize 
the  grant  of  a  new  trial  after  the  trial  term 
on  the  ground  that  the  verdict  is  excessive. — 
McCloskey  v.  Folitzer  Pub.  Oo.  (Mo.)  tffi. 
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A  motion  for  a  new  trial,  alleging  that  the 
verdict  is  the  result  of  pasRon,  held  to  author- 
ize the  granting  of  a  new  triaj  after  the  trial 
t«rm  on  the  ground  that  the  verdict  is  ex- 
cessive.— McOloakey  v.  Pulitzer  Pub.  Co.  (Mo.) 
99. 

A  motion  for  a  new  trial,  alleging  that  the 
verdict  is  unwarranted  by  the  evidence,  held  to 
authorize  the  granting  of  a  new  trial  after  the 
trial  term  on  the  ground  that  the  verdict  is  ex- 
cessive.—McCloskey  V.  Pulitzer  Pub.  Co,  (Mo.) 
99. 

Where  an  order  granting  a  new  trial  fails 
to  state  the  grounds  on  which  it  is  granted,  as 
required  by  Rev.  St.  1889,  §  2241,  and  all  the 
grounds  assigned  in  the  motion  go  to  the  in- 
sufficiency of  the  evidence  to  sustain  the  judg- 
ment it  should  be  held  to  have  been  granted 
on  that  ground. — Taylor  v.  Kansas  City,  P.  & 
G.  R.  Co.  (Mo.)  375. 

A  sniiplementary  motion  for  a  new  trial  for 
newIy-discov^red  evidence,  not  filed  until  after 
the  expiration  of  more  than  four  days  after 
the  trial,  was  too  late,  and  will  be  denied. — M«r- 
rielees  r.  Wabash  R.  Co.  (Mo.)  718. 

NEXT  OF  KIN. 

See  "Descent  and  DistributioB." 

NOMINAL  DAMAGES. 

See  "Damages,"  |  L 

NOTARIES. 

Notary  public  Aeld  liable  for  Injuries  result- 
ing from  illegal  certification  of  an  acknowledg- 
ment—State ex  r^  Heitkamp  v.  Ryland  (Mo.) 
819. 

NotaiT  public  taking  acknowledgment  of 
deed  Iteld  liable  on  Cis  bond  for  any  resultant 
injury.— State  ex  rel.  Heitkamp  t.  Ryland 
(Mo.)  819. 

NOTES. 

Promissoiy  notes,  see  "Bills  and  Notes." 

NOTICL 

See  "las  Pendois." 

Of  action  or  process,  see  "Process,"  |  1. 

Of  appeal,  see  "Appeal  and  Error,"  |  8. 

OBJECTIONS. 

Time  of  taking  objections  to  present  questions 
for  review,  see  "Appeal  and  Error,"'}  2. 

OBLIGATION  OF  CONTRACT. 

Laws  impairing,  see  "Constitutional  Law,"  |  3. 

OBSTRUCTIONS. 

Of  highways,  see  "Highways,"  {  8. 

OFFICERS. 

See  "District  and  Prosecuting  Attorneys"; 
"Judges";  "Justices  of  the  Peace";  ''No- 
taries"; "Receivers";  "Sheriffs  and  Consta- 
bles." 

Bank  officers,  see  "Banks  and  Banking,"  |  1. 

Collectors  of  taxes,  see  "Taxation,"  (  4. 

Corporate  officers,  see  "Corporations,     {$  4,  5. 

County  officers,  see  "Counties,"  {  2. 

Highway  officers,  see  "Highways,"  (  2. 

Mandamus,  see     Mandamus,"  |  1. 


Municipal  officers,  see  "Mnnielpal  Corporations." 

»  2,  7. 
School   officers,   see   "Schools   and   School  Di>- 

trict^"  {  1. 
State  officers,  see  "States."  I  1. 

OPENING. 

Judgment,  see  "Judgment,"  |  5. 

OPINION  EVIDENCE. 

In  civil  actions,  see  "Evidence."  f  S. 
In  criminal  prosecutions,  see  "Criminal  Law," 
I  12. 

OPINIONS. 

Of  courts,  see  "Courts,"  $  1. 

OPTIONS. 

See  "Deeds,"  |  L 

ORDERS. 

Review  of  appealable  orders,  see  "Api)eal  and 
Error." 

ORDINANCES. 

Authorization  of  public  improvements,  see  "Mn- 

nidpal  Corporations,"  i  4. 
Municipal  ordinances,  see  "Municipal  Coipora- 

tions,^'  I  8. 

PARENT  AND  CHILD. 

See  "Bastard*";  "Guardian  and  Ward";  "In- 
fants." 

Improper  chastisement  of  child  caosing  death  as 
constituting  manslaughter,  see  "Homicide," 
{  2. 

Measure  of  damages  recoverable  in  action  by 
parent  for  injuriee  to  minor  child,  see  "Dam- 
ages," I  8. 

Fdther,  consenting  to  dangerous  unployment 
of  minor  son,  can  Bevertheless  recover  for  in- 
juries resulting  from  employer's  ne^gence.— 
Texas  &  P.  By.  Co.  v.  Putman  CTex.  Civ. 
App.)  910. 

Father,  who  specially  agrees  to  release  em- 
ployer of  his  minor  son  from  liability  for  in- 
juries, can  nevertheless  recover  for  employer's 
negligence.- Texas  &  P.  By.  Co.  t.  Putman 
(Tex.  Civ.  App.)  910. 

PAROL  EVIDENCE. 

Admissibility  of  parol  evidence  to  vary  terms  of 

deed,  see  '^Deeds,"  I  2. 
In  civil  actions,  see  "Evidence,"  {  7. 

PAROL  PARTITION. 

See  "Partition,"  1 1. 

PARTIES. 

Admissions  as  evidence,  see  "Evidence,"  (  4. 

Death  ground  for  abatement,  see  "Abatement 
and  Revival,"  §  2. 

Domicile  or  residence  as  affecting  venue,  see 
"Venue,"  §  1. 

Entitled  to  bring  action,  see  "Action,"  |  1. 

Persons  concluded  by  judgment,  see  "Judg- 
ment," (  9. 

To  foreclosure,  see  "Mortgages,"  g  6.  . 

To  proceedings  to  dissolve  corporation,  see  "Cor- 
porations," i  8. 

to  partition  community  property,  see  "Hu» 

band  and  Wife."  {  7. 
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i    1.    Platetlffa. 

Under  Qv.  Code  Prac.  g  25,  one  or  more  of 
a  large  number  of  persons  who  have  paid  street 
assessments  under  the  same  mistake  of  law 
may  be  permitted  to  ane  for  all  to  determine 
their  right  to  recoyer  of  the  city  the  amounts 
so  paid.— McCann  t.  Oity  of  LonisTille  (Ky.) 
446;  Adams  t.  Same.  Id. 

{  S.    ]>«f  endtuit*. 

In  a  snit  by  a  wife  to  recorer  land  impressed 
with  a  trust  in  her  faror,  held,  that  the  court 
did  not  err  in  failing  to  make  parties  certain 
children  whose  existence  was  not  proyen.— Ren- 
sbaw  T.  First  Nat.  Bank  (Tenn.  Ch.  An>.)  194. 

Tenant  held  properly  required  to  be  made  a 

Sarty  defendant  in  action  b^  landlord  asainst 
efendants  for  removing  furniture  on  wliich  ten- 
ant had  siyen  a  lien  for  rent. — Peck  y.  Cain 
(Tex.  Civ.  App.)  177. 

I  3.    Defects,    objeotlona,    and    aaieitd- 
uent. 

Where  an  administrator  de  bonis  non,  ap- 
pointed upoQ  the  death  of  an  executrix,  brought 
suit  against  her  executor  and  deyisees,  alleg- 
ing conyersion,  the  objection  that  the  right  of 
action  was  in  the  creditors  and  not  in  the  plain- 
tiff came  too  late  after  defendants  had  litigated 
the  claims  of  creditors  in  that  action. — Sdbert  v. 
Bloomfield  (Ky.)  684. 

PARTITION. 

Of  oommunitT  property,  see  "Husband  and 
Wife,"  i  7. 

Pendency  of  salt  for  partition  of  realty  as  bar 
to  suit  to  remove  dood  from  title,  see  "Abate- 
ment and  Reylral,"  |  1. 

i  1.     Bt  aet*  of  parties. 

A  proceeding  in  equity  to  remove  a  cloud 
from  title,  and  eject  defendants,  and  have  the 
title  vested  in  one  of  the  complainants,  will 
not  be  dismissed  because  founded  on  a  parol 
partition  between  the  complainants. — Hale  v. 
Morgan  (Tenn.  Cb.  App.)  506. 

i  2.    Aotlons  for  partition. 

In  an  ex  parte  proceeding  by  a  guardian  for 
pai'tition  under  Oiv.  CJode  Prac.  f  499,  there 
must,  upon  rejection  of  the  report  of  the  com- 
missioners appointed,  be  another  dlTisIon  either 
by  the  same  commissioners  or  by  other  com- 
missioners snppointed  bjr  the  court. — Garth's 
Guardian  v.  Xnompeon  (Ky.)  40. 

On  partition  of  farm,  party  building  perma- 
nent improvements  thereon  held  entitled  to  com- 
pensation therefor.— Burford  v.  Aldridge  (Mo.) 
100. 

Motion  to  set  aside  judgment  in  partition  af- 
firmed by  the  supreme  court,  on  the  ground  that 
plaintlft  had,  before  or  pending  partition,  part- 
ed with  her  title,  denied  for  laches.— Bates  v. 
Nell  (Mo.)  724. 

Motion  to  open  up  case  in  partition,  after  judg- 
ment affirmed,  because  of  conveyance  by  plain- 
tiffs pending  partition,  htld  not  error. — Bates  v. 
N«ll  (Mo.)  724. 

PARTNERSHIP. 

I   1.    Mntnal  rlsbta,  dvtiea,  and  liabili- 
ties of  partaers. 

Where  there  has  been  no  accounting  between 
partners,  the  liability  of  one  for  contribution 
cannot  be  made  the  subject  of  a  set-off  in  an 
action  at  law.— Worley  y.  Smith  (Tex.  CIt. 
App.)  903. 

I  2.     DiasolntloB,    settlement,    and    ao- 
oo-nntlnC' 

Though  the  pleadings  in  an  action  for  part- 
nership accountings  were  defective,  yet,  as  the 
parties  united  la  praying  a  reference,  the 
court  will  disregard  the  defects  and  treat  the 


case  as  an  agreed  case  for  a  settlement. — Mc- 
Combs  V.  Matney  (Ky)  578. 

Judgment  on  partnership  accounting  affirmed 
as  based  on  the  evidence. — McGullough  t.  De 
Witt  (Mo.)  694. 

PASSENGERS. 

See  "Carriers,"  {  4. 

PAYMENT. 

Subrogation  on  payment,  see  "Subrogation." 

{  1.     Pleadlac  erldenee,  trial,  and  ve- 
▼iew. 

The  fact  that  payments  made  by  the  debtor 
have  been  applied  by  the  bank  on  its  books  to 
interest  as  such  does  not  authorize  the  pre- 
sumption that  the  debtor  so  applied  them, 
where  he  had  no  access  to  the  books  and  no 
knowledge  of  the  application  made  by  the  baak. 
—Second  Nat  Bank  v.  Pitzpatrick  (Ky.)  450. 

In  a  suit  to  set  aside  a  trustee's  deed  on  the 
ground  that  the  debt  was  paid  l>efore  the  sale, 
evidence  held  insufficient  to  sustain  a  finding  of 
such  payment.— Oartis  v.  Moore  (Mo.)  80. 

PENALTIES. 

Recovery  of  penalty  for  violation  of  regulation 
concerning  operation  of  train,  see  "Railroads," 

PERJURY. 

i   1.    OCenses,  and  Tesponslblllty  tliere- 
for. 

In  a  prosecution  for  perjury,  held  not  error 
to  charge  that  the  fact  as  to  which  defendant 
testified  was  material.— Jemlgan  v.  State  (Tex. 
Cr.  App.)  560. 

Certain  evidence  on  trial  for  assault  with 
intent  to  kill  hdd  material,  so  as  to  be  the  basis 
of  an  indictment  for  perjury.— Henry  v.  State 
(Tex.  Cr.  App.)  042. 

{  2.    Proseeation  and  pnnlsliatent. 

In  a  perjury  prosecution,  held  not  necessary 
for  the  court  to  define  the  word  "credible." — 
Chavarria  v.  State  (Tex.  Cr.  App.)  312. 

On  a  prosecution  for  perjury,  an  instruction 
that  in  such  prosecutions  no  i>erson  shall  be 
convicted  except  on  the  testimony  of  two  cred- 
ible witnesses,  or  of  one  such  witness  cor- 
roborated strongly  by  other  evidence,  as  to 
the  falsity  of  the  defendant's  statement  under 
oath,  is  sufficient.— Chavarria  v.  State  (£ex. 
Cr.  App.)  312. 

On  indictment  for  perjury,  it  is  sufficient  to 
allege  that  the  false  statement  on  which  per- 
jury is  assigned  was  material,  without  alleg- 
ing extraneous  facts  to  show  the  materiality. 
—Chavarria  v.  State  (Tex.  Or.  App.)  312. 

An  indictment  for  perjuo',  alleging  that  de- 
fendant deliberately  and  willfully  swore  false- 
ly, is  sufficient,  though  it  failed  to  state  in 
positive  terms  the  falsity  of  the  alleged  state- 
ment at  the  time  of  making  it. — Chavarria  v. 
State  (Tex.  Cr.  App.)  312. 

In  a  prosecution  for  perjury,  Aettf,  that  It 
was  not  error  to  allow  toe  state  to  snow  that 
a  witness  stated,  in  addition  to  facts  assigned 
as  false,  further  facts  which  were  a  part  of 
the  res  gestae.— Jemigan  v.  State  (Tex.  Or. 
App.)  560. 

An  indictment  for  perjury,  averring  the  ma- 
teriality of  the  alleged  false  statement,  is  suffl- 
cient,  though  It  does  not  allege  the  facts  which 
show  the  materiality  thereof.— Jemigan  ▼. 
State  CTex.  Or.  App.)  660. 

Indictment  for  perjury  may  simply  allege  as 
material   the  matter  on  which   the  perjury  is 
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predicated.— Henry   t.    State    (Tex.    Ur.    App.) 
012. 

PERSONAL  INJURIES. 

See  "Negligence." 

Excessive  damages  in  action  for  personal  inju- 
ries, see  "Damages,"  §  4. 

Measure  of  damages,  see  "Damages,"  {  3. 

Right  of  parent  to  recover  for  injuries  to  minor 
child,  see  "Parent  and  Child." 

To  employe,  see  "Master  and  Servant,"  |{  1-6. 

To  passenger,  see  "Carriers,"  |  4. 

To  person  on  or  near  railroad  tracks,  see  "Rail- 
roads," i  9. 

To  traTeler  on  highway,  see  "Municipal  Corpora- 
tions," 10. 

crossing  railroad,  see  "Roilroads,"  S  7. 

To  trespasser,  see  "Railroads,"  fi  5-11. 

PHOTOGRAPHS. 

As  evidence  in  criminal  prosecution,  see  "Crim- 
inal Law,"  {  11. 

PHYSICIANS  AND  SURGEONS. 

Ky.  St.  S  2S15,  is  void  for  uncertainty  to 
the  extent  that  it  authorizes  the  state  board 
of  health  to  revoke  the  license  of  a  physician 
for  "grossly  unprofessional  conduct  of  a  char- 
acter likely  to  deceive  or  defrand  the  public." 
—Matthews  t.  Murphy  (Ky.)  785. 

PLEA. 

In  civil  actions,  see  "Pleading,"  J  2. 
In  criminal   prosecution,   see  "Criminal   Law," 
14. 


PLEADING. 


See 


"Breach  of  Marriage  Promise";  "Dam- 
ages," S  5;  "Estoppel,''^  {  1. 

Applicability  of  instructions  to  pleadings,  see 
"Trial,"  i  7. 

In  particular  actions  or  proceedings,  see  "Ac- 
count, Action  on";  "Ejectment,  S  2;  "•Eq- 
uity," {  3;   "Negligence,"  {  8. 

to  cancel  deed  for  mistake,  see  "Deeds." 

§1. 

Pleas  in  criminal  prosecutions,  see  "Criminal 
Law,"  f  4. 

Statute  of  frauds,  see  "Frauds,  St<it\itc  of," 
{12. 

of  limitations,  see  "Limitation  of  .Actions," 

13. 

t  1.     Form  and  •Uegatlom  in  seaeral. 

In  an  action  to  recover  for  personal  injuries 
under  a  statute  of  another  state,  it  is  not  neces- 
sary to  allege  the  measure  of  damages  under 
the  foreign  statute,  as  the  court  will  presume 
that  it  is  the  same  as  it  would  be  under  the 
Kentucky  statute. — Chesapeake  &  N.  R.  Co.  v. 
Venable  (Ky.)  35. 

The  fact  that  Rev.  St  1899.  S  629,  requires 
pleadings  to  be  liberally  construed,  does  not 
throw  on  an  adversary  the  hazard  of  correctly 
interpreting  the  meaning  of  a  pleading  contain- 
ing doubtful  and  uncertain  allegations. — Sidway 
V.  Missouri  Land  St,  Live-Stock  Co.  (Mo.)  706. 

1  2.     Ploa   or   answer,   eross    complaint, 
and  affidavit  of  defense. 

Where  it  was  ordered  that  a  pleading  be 
taken  as  a  part  of  an  answer,  it  became  a 
part  thereof  as  of  the  date  on  which  the  order 
was  made,  and  not  as  of  the  date  of  the  fil- 
ing of  the  answer.— Citizens'  Nat.  Bank  t.  For- 
man's  Assignee  <Ky.)  464,  767. 

In  an  action  on  a  note  the  pleas  of  non  est 
factum  and  want  of  consideration  are  not  in- 


consistfat.- First    Nat.     Bank    v.     Wisdom's 
Bx'rs  (Ky.)  461. 

i  3.  BopUoation  or  roply  and  sabsa- 
gnent  pleadincs. 
Under  Rev.  St.  1899,  Ig  696,  607,  609,  628, 
there  is  no  necessity  of  a  rejoinder  on  the  part 
of  the  defendant— Sidway  v.  Missouri  Land  & 
Live-Stock  Co.  (Mo.)  705. 

I  4.     Fillnc  aerrioe,  and  wlthdrawaL 

It  is  not  an  abuse  of  discretion  to  allow  de- 
fendant after  filing  answer  alleging  instmment 
set  out  in  bill  to  be  a  forgery,  to  withdraw  it 
and  file  a  demurrer. — Saunders  v.  Savage  (Tenn. 
Ch.  An>.)  218. 

i  5.     Motions. 

A  petition  on  a  bond  given  by  publishers  of 
school  books,  alleging  that  the  principals  in 
the  bond  had  sold  such  books  "in  or  to  the 
state  of  Indiana"  at  a  certain  price,  which  was 
lower  than  that  charged  in  a  certain  county  in 
Kentucky,  in  the  schools  of  which  such  books 
bad  been  adopted,  held  good  on  demurrer.— 
Commonwealth  v.  Ginn  (Ky.)  407. 

A  petition  by  a  creditor  to  have  an  a«t  of 
preference  declared  to  be  an  assignment  for  the 
benefit  of  creditors  states  hut  a  single  cause 
of  action,  though  other  acts  of  preference  subse- 
quently committed  are  also  alleged. — Northern 
Bank  v.  Farmers'  Nat  Bank  (KyO  604. 

In  order  to  raise  the  question  of  the  uncer- 
tainty and  indefiniteness  of  a  petition,  it  is  not 
necessary  for  defendant  to  file  a  motion  to 
make  more  certain  and  definite. — Sidway  v. 
Missouri  Land  &  Live-Stock  Co.  (Mo.)  705. 

i  6.     Defects     and     objeetlons.     waiver, 
and  aider  by  Terdiot  or  JndK^oat. 

The  failure  of  the  petition  to  allege  that  de- 
fendant knew,  or  by  the  exercise  of  reason- 
able care  could  have  known,  of  the  ezistence 
of  the  defect  was  cured  by  a  verdict  for  plain- 
tifit;  it  being  averred  that  defendant  negligently 
permitted  its  cross-ties  and  roadbed  to  become 
rotten  and  defective.— Chesapeake  &  X.  R.  Co. 
T.  Venable  (Ky.)  35. 

The  foilurc  of  a  petition  to  allege  that  a 
servant  was  exercising  ordinary  care  when  he 
was  killed,  and  had  not  assumed  the  risk,  etc.. 
held  to  be  remedied  where  the  answer  set  up 
these  matters  as  defenses  and  issue  thereon, 
was  joined  in  the  reply. — Powell  v.  Sherwood 
(Mo.)  485. 

Where  defendant  answers  a  petition  without 
demurring,  he  canno>t  object  to  its  sufficiency 
by  objection  to  the  evidence,  if  it  is  susceptible 
of  a  construction  stating  a  cause  of  action. — 
Duerst  v.  St.  Louis  Stamping  Co.  (Mo.)  827. 

A  petition  in  an  action  by  a  servant  for  in- 
juries from  a  defective  tool  Jield  not  objec- 
tionable on  the  ground  that  it  alleged  that  de- 
fendant did  not  furnish  an  absolutely  perfect 
tool. — Duerst  t.  St  Louis  Stamping  Co.  (Ho.) 
827. 

POLICE  POWER. 

Of  municipality,  see  "Municipal  Corporations," 
§8. 

POLICY. 

Of  insurance,  see  "Insurance." 

POSSESSION. 

See  "Adverse  Possession." 

Of  demised  premises,  see  "Landlord  and  Ten- 
ant" I  2. 

Retention  by  grantor  in  fraudulent  conveyance, 
see  "Fraudulent  Conveyanoes,"  {  1. 

Right  of  mortgagee  to  possession  of  mortgaged 
premises,  see  "Mortgages,"  J  8. 
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in  a  suit  for  damages  tor  the  negligent  re- 
tention of  a  letter  delivered  to  defendant  by 
mistake,  an  inBtruction  tliat,  if  plaintiff's  agent 
had  agreed  to  furnish  the  prospective  purchas- 
er of  property  with  the  written  authorization 
to  sell,  and  did  not  do  so,  in  consequence  of 
which  the  sale  was  not  made,  then  defendant 
would  not  be  liable,  hcM  properly  refused. — 
Cohen  v.  Cohen  (Tex.  Cit.  App.)  544. 

In  a  auit  for  damages  for  the  negligent  re- 
tention of  a  letter  delivered  to  defendant  by 
mistake,  held,  that  a  charge  that,  if  plaintiff's 
agent  had  failed  to  bind  the  prospective  pur- 
chaser of  property  by  written  agreement,  such 
would  be  the  proximate  cause  of  the  injury,  ab- 
solving defendant  from  liability,  was  properly 
refused.— Cohen  v.  Cohen  (Tex.  Civ.  App.)  544. 

Where  plaintiff  failed  to  sell  property  on  ac- 
count of  defendant's  negligent  detention  of  a 
letter  delivered  to  him  by  mistake,  held,  that 
it  was  not  necessary,  in  a  suit  for  damages 
therefor,  to  set  forth  his  muniments  of  title  to 
the  property.— Oohen  t.  Cohen  (Tex.  C3v.  App.) 
544. 

Where  defendant  negligently  retained  (posses- 
sion of  a  letter  delivered  to  him  by  mistake, 
he  was  liable  for  damages  sustained  by  reason 
of  plaintiff's  failure  to  sell  certain  property, 
which  would  have  been  sold,,  but  for  the  negli- 
gent retention  of  the  letter.— Cohen  t.  Cohen 
(Tex.  CiT.  App.)  644. 

Person  obtaining  mall  of  another  by  mistake, 
and  negligently  retaining  it,  held  liable  for  re- 
sulting damages.— Cohen  v.  Cohen  (Tex.  OIt. 
App.)  544. 

POWERS. 

Of  sale  in  mortgage,  see  "Mortgages,"  $  5. 

PRACTICE. 

In  Jnstices'  courts,  see  "Justices  of  the  Peace," 

§3. 
In   particular  ciyil  actions   or  proceedings,   see 

"Contempt,"    g   1-     "Habeas    Corpus,''^   J_l; 
"Quo  Warranto,"" 


S  1;    "Re 

see   "Eminent 


'Prohibition 
plevin." 

condemnation    proceedings, 

Domain,"  {  2. 

Particular  proceedings  in  actions,  see  "Abate- 
ment and  Revival";  "Continuancp";  "Costs"; 
"Depositions";  "Judgment";  "Judicial  Sales"; 
"Jury";  "Pleading":  "Process":  "Removal 
of  Causes." 

revival  of  judgment,  see  "Judgment,"  {  11. 

Particular  remedies  in  or  incident  to  actions,  see 
"Injunction";    "Receivers." 

Procedure  in  criminal  prosecutions,  see  "Crim- 
inal Law";   "Intoxicating  Liquors,"  §  4. 

bastardy  proceedings,  see     Bastards,"  S  1. 

Procedure  of  particular  courts,  see  "Courts.*' 
on  review,  see  "Appeal  and  Error";   "Jus- 
tices of  the  Peace,"  f  4. 

PREFERENCES. 

In  assignment  for  benefit  of  creditors,  see  "As- 
signments for  Benefit  of  Creditors,"  {  1. 

PREMIUMS. 

For  insurance,  see  "Insurance,"  fS  4,  6. 

Liability  of  employer  for  injuries  due  to  im- 
proper care  of  premises,  see  "Master  and 
Servant,"  I  2. 

PRESCRIPTION. 

Establishment  of  highways,  see  "Highways," 
f  1. 


PRESUMPTIONS. 

In  civil  actions,  see  "Evidence,"  {  1. 
In  criminal  prosecutions,  see  "Crimina 

tS  5, 14. 
On  appeal  or  error,  see  "Appeal  and 

§  19. 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Client";  "Brokers.' 
Insurance  agents,  see  "Insurance,"  g  2 

PRINCIPAL  AND  SURETY 

I  1.     Oreatloii  and  exlatenoe  of  r* 

Where  defendant  induced  plaintiffs  t 
a  suit  against  another  by  executing 
binding  himself  "as  surety"  for  M.  " 
sixth  of  said  note  and  no  more,"  ther 
sufficient  consideration  for  the  bond. — 
V.  Lawrence  (Ky.)  589. 

}  2.     DlsQliarKe  of  surety. 

The  payment  applied  to  a  note  being  i 
to  be  an  unlawful  preference,   the  si 
the  note  held  not  released. — Northern 
Farmers'  Nat.  Bank  (Ky.)  604. 

i  3.     Remedies  of  ereditoxs. 

The  sureties  of  an  assignee  were  b( 
a  judgment  fixing  the  amount  for  wbicl 
signee  was  liable,  though  they  were  nol 
to  the  action  in  which  the  judgment  \ 
dered. — Hindman  v.  Lewmnn  (Ky.)  47f 

In  an  action  to  which  the  suretiei 
assignee  were  parties,  notice  and  nioti 
sufficient  to  authorize  a  personal  ji 
against  them  for  the  unpaid  balance  of 
ment  against  the  assignee. — Hindman 
man  (Ky.)  478. 

Where  a  note  on  which  plaintiffs 
were  jointly  bound  was  due  when  a 
secure  it  was  executed,  the  cause  of  acti 
the  boud  accrued  at  once,  and  was  ban 
seven  years  from  that  time. — Howard 
rence  (Ky.)  588. 

PRIORITIES. 

Of  mechanics*  liens,  see  "Mechanics' 

«  1. 
Of  mortgages,  see  "Mortgages,"  §  2. 

PROBABLE  CAUSE. 

For  prosecution,  see  "Malicious  Prost 
8  1. 

PROBATE. 

Of  will,  see  "Wills,"  S  8. 

PROCESS. 

See  "Execution";  "Injunction";  "Man 
"Prohibition";  "Quo  Warranto";  ' 
in." 

On  appeal,  see  "Appeal  and  Error,"  § 

g   1.    Serrloe. 

The  fact  that  property  In  which  a 
dent,  served  by  publication,  claimed  f 
est,  was  not  in  his  possession  at  the  tin 
seized  under  the  foreulosure  of  a  U 
lien,  htid  not  to  invalidate  the  foreclost 
ment. — Irwin  v,  Bexar  County  (Tex.  Ci 
550. 
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Under  Sayles'  Qt.  St.  art.  126S,  the  pnblica- 
tion  of  seryiee  for  a  nonresident  defendant  on 
September  30th,  and  October  7th,  14th,  and 
21at,  held  good,  where  judgment  was  not  ren- 
dered until  the  following  term  in  December. — 
Irwin  T.  Bexar  County  (Tex.  CIt.  App.)  550. 

Evidence  that  service  bv  publication  in  a  Jns- 
tice's  court  waa  completed  on  October  2lBt,  and 
cited  defendant  to  appear  on  October  23d,  held 
not  BufiBcient  to  invalidate  a  Judgment  against 
defendaut,  entered  at  the  succeeding  term  in 
December,  though  the  action  was  not  continaed 
over  to  the  December  term. — Irwin  v.  Bexar 
County  (Tex.  Civ.  App.)  5.50. 

i  2.    Defeets,     objeotioma,    and    amead- 
ment. 

Where  a  nonresident  defendant  was  before  the 
court  by  personal  service  at  the  time  of  the 
trial  upon  which  the  judgment  appealed  from 
was  rendered,  it  is  immaterial  whether  he  'was 
before  the  court  at  the  time  of  a  former  trial. 
—Carpenter  t.  LAgwell  (Ky.)  809. 

PROHIBITION. 

Of  traffic  in  intoxicating  liquors,  see  "Intoxi- 
cating I.Jquor8." 

(  1.     Nature  and  sronnds. 

Where  an  inferior  court  has  no  Jurisdiction 
of  an  action^  by  reason  of  the  fact  that  the 
claim  sued  on  belongs  to  a  class  of  which  the 
circuit  court  has  acquired  jurisdiction,  a  writ 
of  prohibition  lies  to  restrain  the  inferior  court 
from  trying  the  cause.— McCann  v.  Oty  of 
Louisville  (Ky.)  446:    Adams  v.  Same.  Id. 

Reservation  of  right  to  amend  an  order  held  no 
defense  in  an  action  to  prohibit  the  enforcement 
of  the  same. — State  ex  rel.  Funkhonser  r.  Spen- 
cer (Mo.)  1112. 

PROMISE  OF  MARRIAGE 

See  "Breach  of  Marriage  Promise." 

PROMISSORY  NOTES. 

See  "Bills  and  Notes." 

PROPERTY. 

See  "Animals." 

Adverse  possession,  see  "Adverse  Possession." 
Constitutional    guarantiee   of   rights   of   prop- 
erty, see  "Constitutional  Law,"  |  6. 
Intermixture,  see  "Confusion  of  Goods." 
Taking  for  public  use,  see  "Eminent  Domain." 

PROSECUTING  ATTORNEYS. 

See  "District  and  Prosecuting  Attorneys." 

PROSTITUTION. 

Abduction   for  purposes   of   prostitution,  see 
"Abduction." 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  "Trial,"  |  4. 
In  criminal  prosecutions,  see  "Criminal  Law," 
§20. 

PUBLIC  ADMINISTRATORS. 

See  "Executors  and  Administrators,"  {  1. 

PUBLICATION. 

Service  of  process,  see  "Process,"  (  1. 


PUBLIC  DEBT. 

See  "Counties,"  §  4;  "Municipal  Corporations,'' 
i  11;    "Schools  and  School  Districts."  {  1. 

PUBLIC  IMPROVEMENTS. 

By    mnnioipalitles,    see    "Municipal   Corpora- 
tions," {{  4-7. 

PUBLIC  LANDS. 

§   1.    Disposal  of  lands  of  the  states. 

A  resale  of  school  lands  forfeited  for  non- 
payment of  interest  under  Laws  Ret;.  Sess. 
1S97,  p.  39.  Is  valid,  though  the  commissioner 
did  nc^  indorse  the  first  purchaser's  obligation 
"Land  Forfeited,"  which  obligation  was  on  file 
in  another  office. — Brightmau  v.  Ck>manche 
County  (Tex.  Sup.)  857. 

Provision,  in  statute  for  sale  of  pnblic  school 
and  asylum  lands,  for  affidavit  by  applicant  as 
to  knowledge  of  minerals,  and  that  as  to  reserva- 
tion of  minerals,  apply  only  to  lands  designated 
as  mineral  lands.— Schendell  t.  Rogan  (Tex. 
Sup.)  1001. 

Where  pnblic  school  lands  have  been  awarded 
to  an  actual  settler  as  pasture  lands,  one  sub- 
sequently discovering  oU  therein  cannot  arqnire 
a  prospector's  rights.— Chappell  v.  Rogan  (Tex. 
Sup.)  1006. 

Under  Batts'  Ann.  Civ.  St  art  42181.  where 
a  purchaser  of  school  land  fails  to  occupy  it 
the  land  is  forfeited  and  may  be  again  sold, 
without  any  entry  or  indorsement  of  forfeiture 
being  made  by  the  land  commissioner. — ^Hard- 
man  V.  Crawford  (Tex.  OW.  Aj^.)  668. 

Where  the  right  of  a  purchaser  of  school  land 
as  an  actual  settler  under  Batts'  Ann.  Giv.  St 
arts.  4218ff,  4218k,  is  assigned,  the  assignee 
must  actiially  reside  on  the  land,  or  forfeit  his 
right.T-Hardman  v.  Crawford  (Tex.  (St.  App.) 
659. 

A  valid  sale  of  an  unconditional  land  cer- 
tificate by  the  administrator  of  the  owner 
thereof  is  sufficient  to  pass  title  thereto  to  the 
purchaser.— Harvey  v.  Petty  CTex.  Civ.  App.) 

An  application  to  purchase  pnblic  school 
land,  which  was  made  the  same  day,  bat  prior 
to  the  receipt  of  the  notice  by  the  county  clerk 
of  its  classification  and  appraisal,  but  reached 
the  general  land  office  afterwards,  held  not  in- 
valid.—Lester  v.  Elliott  (Tex.  CSv.  App.)  916. 

Evidence  held  not  to  show  that  the  acts  of 
the  county  clerk  in  making  and  mailing  an 
application  to  purchase  public  school  land  gave 
the  applicant  an  undue  preference,  so  as  to 
render  the  application  invalid.— Lester  t.  El- 
liott (Tex.  Civ.  App.)  916. 

Act  May  27,  1899.  {{  1,  2,  validating  awards 
of  school  land,  hda  not  intended  only  to  cure 
defects  in  actual  settlement  thereof.--Jonea  v. 
Dowlen  (Tex.  Civ.  App.)  938. 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  Dktricta,"  |  1. 

PUBLIC  USE. 

Taking  property  tor  public  use,  see  "Eminent 
Domain." 

PUNISHMENT. 

See  "Criminal  Law."  {  2G. 

Violation  of  injunction,  see  "Injunction,"  (  S. 

PUNITIVE  DAMAGES. 

See  "Damages,"  {  2. 
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QUANTUM  MERUIT. 

S«e  "Work  and  I^abor." 

QUASHING. 

Indiotment    or    intormation,    see 
and  Information,"  §  2. 


"Indictmenl 


QUO  WARRANTO. 

(   1.    Jarladlction,   prooeedliiKSt  and  re- 
Uef. 

The  bnrden  of  proof  held  to  be  on  defendant 
in  quo  warranto  proceedings  to  show  a  com- 
pliance -with  the  requirements  of  the  law  rel- 
ative to  the  payment  for  capital  stock  prior  to 
orKanizatioQ  of  the  corporation  as  required. — 
State  ez  rel.  Attorney  General  r.  Hogan  (Mo.) 
378. 

RAILROADS. 

See  "Street  RaUroads." 

Carriage  of  goods  and  passengers,  see  "Oar- 
riei-s7' 

Liability  for  injuries  to  servants  due  to  im- 
proper care  of  premises,  see  "Master  and 
Servant."  i  2. 

{   1.    Railroad  oompanles. 

Defendant  railroad  company  held  not  liable  as 
successor  of  anotlier  company  for  claims  for 
work  performed  in  construction  of  road. — Gulf 
&  B.  V.  Ry.  Ck).  V.  Winder  (Tex.  CSv.  App.) 
1043. 

i  2.    Blsht  of  way  and  otlter  Imtereots 
In  land. 

A  grant  of  land  to  a  railway  company  for  a 
right  of  way  held  conditional,  under  the  evi- 
dence, and  to  confer  an  easement  only  so  long 
as  the  company  continued  to  operate  the  road. 
—Hannibal  &  St.  J.  R.  Co.  v.  Frowein  (Mo.) 
5(X>. 

Evidence  held  sufficient  to  show  that  railway 
company  had  abandoned  property  which  had 
been  conveyed  to  it  only  so  long  as  it  continued 
to  operate  a  road.— Hannibal  &  St.  J.  R.  Co.  t. 
Ii>owein  (Mo.)  500. 

Retaking  possession  by  the  gn'antor  of  prop- 
erty which  had  been  conveyed  only  so  long  as 
the  grantee  should  continue  to  operate  a  rail- 
road over  it  held  to  revest  the  title  in  the  gran- 
tor without  bringing  an  action  of  forfeiture. — 
Hannibal  &  St.  J.  R.  Co.  v.  Frowein  (Mo.)  600. 

f  3.    Constraotloa,      aaaintenanoe,      and 
equipment. 

Where  plaintiff  sued  for  injuries  caused  by 
the  overflowing  of  his  land  by  defendant  rail 
road  company,  plaintiff's  failure  to  raise  th« 
grade  of  his  land,  so  as  to  prevent  such  over- 
flow, was  no  defense.— Texas  &  P.  Ry.  Co.  v. 
Maddox  (Ter.  Civ.  App.)  134. 

Where  defendant  railroad  and  a  street  rail- 
way were  equally  liable  for  a  tortious  injury 
to  plaintiffs  property,  the  direction  of  a  ver- 
dict for  the  street  railway  held  not  to  prejudice 
dpfendant.— Texas  &  P.  Ry.  Co.  v.  Maddox 
(Tex.  Civ.  App.)  134. 

Railroad  held  not  excused  from  liability  for 
flooding  plaintiff's  property  by  reason  of  the 
fact  that  a  street  railway  was  equally  liable. — 
Texas  &  P.  Ry.  Co.  v.  Maddox  (Tex.  Civ.  App ) 
134. 

Where  plaintiff  sued  for  injuries  caused  by 
the  flooding  of  his  lands  by  defendant  railroad, 
the  fact  that  the  embankment  which  caused  the 
injury  was  built  before  plaintiff  owned  the  in- 
jured property  was  no  defense.— Texas  &  P. 
Ry.  Co.  V.  Maddox  (Tex.  Civ.  App.)  134. 

Instruction  requested  in  a  suit  against  a 
railroad  for  flooding  plaintiff's  land  Md  prop- 


erly refused,  because  submitting  the  question 
of  the  legal  effect  of  a  deed  to  the  jury. — Texas 
&  P.  Ry.  Co.  V.  Maddox  (Tex.  Civ.  App.)  134. 

In  an  action  against  a  railroad  for  injuries 
caused  by  flooding  plaintiff's  land,  where  the 
question  of  temporary  injury  only  was  sub- 
mitted to  the  jury,  it  was  not  error  to  fail  to 
instruct  that  plaintiff  was  not  entitled  to  re- 
cover for  permanent  injur.v. — Texas  &  P.  Ry. 
Co.  V.  Maddox  (Tex.  Civ.  App.)  134. 

Petition  in  an  action  against  a  railroad  for 
causing  water  to  overflow  defendant's  land  lield 
to  lay  sufficient  foundation  for  the  introduc- 
tion of  evidence  of  sickness  in  the  family. — "Yvx- 
as  &  P.  Ry.  Co.  v.  Maddox  (Tex.  Civ.  App.) 
134. 

A  general  averment  in  a  petition  against  a 
railroad  company  that  the  health  of  plaintiff's 
family  had  been  impaired  by  defendant's  neg- 
ligence held  sufficient,  without  specification  of 
each  member  thereof  who  was  afflicted. — ^Texas 
&  P.  Ry.  Co.  V.  Maddox  (Tex.  Civ.  App.)  134. 

Where  plaintiff  sued  a  railroad  for  injuries 
caused  by  flooding  his  lands  at  various  differ- 
ent times,  the  petition  was  not  defective  be- 
cause failing  to  state  the  exact  dates. — Texas 
&  P.  Ry.  Co.  V.  Maddox  (Tex.  Civ.  App.)  134. 

Petition  in  suit  against  railroad  for  causing 
the  flooding  of  plaintiff's  land  held  not  de- 
fectire.— Texas  &  P.  Ry.  Co.  v.  Maddox  (Tex. 
Civ.  App.)  134. 

{  4.     Indebtedness,  ■eonrlties,  liens,  and 
mortgacea. 

Under  Rev.  St.  arts.  3312,  3313,  interveners 
held  entitled  to  a  lien  for  work  done  in  the  con- 
struction of  a  railroad.— Gulf  &  B.  V.  Ry.  Co. 
V.  Winder  (Tex.  Civ.  App.)  1043. 

Contract  between  defendant  company  and  u 
construction  company  that  payment  for  con- 
struction work  was  not  to  be  made  until  de- 
fendant's bonds  were  floated  held  not  to  itffect 
the  rights  of  laborers  working  under  such  con- 
■tructlon  comnany  to  a  lien  for  their  work.— 
Gulf  &  B.  V;  Ry.  Co.  v.  Winder  (Tex.  Civ. 
App.)  1043. 

Where  It  8pi>eared  that  interveners,  claiming 
a  lien  for  construction  work  on  a  railroad,  were 
not  entitled  to  such  lien,  held  error  to  refuse  to 
dismiss  their  pleas  of  intervention. — Gulf  & 
B.  V.  Ry.  Go.  T.  Winder  (Tex.  Qv.  App.)  1043. 

Where  defendant  issued  scrip  to  its  employOs, 
payable  when  its  first  train  should  reach  a  cer- 
tain point  over  the  new  road,  and  subsequent- 
ly abandoned  work,  so  that  the  condition  nev- 
er happened,  it  could  not  take  advantage  of 
its  own  wrong  by  postponing  collection  of 
workmen's  claims  on  gi'ound  that  such  scrip 
had  never  matured.— Oulf  &  B.  V.  Ry.  Co.  v. 
Winder  (Tex.  Qv.  App.)  1043. 

{  S«    Operation  —  Statntorr,      mnalolpal, 
and  offlelal  regrnlationa. 

Where,  in  an  action  against  a  railroad  under 
Sand.  &  H.  Dig.  §  6196,  the  proof  showed  the 
offense  to  have  been  committed  at  other  cross- 
ing than  alleged,  held,  that  a  verdict  for  de- 
fendant should  have  been  directed.— St.  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  State  (Ark.)  804. 

i  6.    —  Itnjnrlea  to  treapaaaera. 

Where  the  servants  in  charge  of  a  freight 
train  ejected  a  trespasser  in  a  drunken  condi- 
tion in  a  deep  cut  on  a  dark  night,  and  be  was 
run  over  by  a  train  which  followed,  held,  the 
railroad  company  was  liable  for  his  death. — 
Fagg's  Adm'r  v.  Louisville  &  N.  R.  Co.  (Ky.) 
680. 

Notice  to  the  superintendent  of  a  railroad 
and  to  the  nearest  station  agent  of  the  peril 
of  a  trespasser  after  he  was  ejected  was  no- 
tice to  the  company,  and  for  their  failure  to  ex- 
ercise ordinary  care  to  save  his  life  the  com- 
Rany  is  liable.— Fagg's  Adm'r  t.  Louisville  & 
:.  R.  Co.  (Ky.)  685. 
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The  question  whether  a  railroad  company  was 
Kuilty  of  negligence  in  allowing  car  to  stand 
where  children  could  play  on  it  was  properly  aub- 
mltted  to  the  jury.— Illinois  Cent.  H.  Co.  t. 
Wilson  (Ky.)  608. 

Proper  instruction  as  to  contributory   ne^li- 

gence,  where  child  was  injured  in  playing  with 
and  car  which  had  been  left  on  railroad  track 
unjtnarded  and  unlocked. — Illinois  Cent.  R.  Co. 
T.  Wilson  (Ky.)  608. 

The  theory  that  plaintiff  in  an  action  tor  Inju- 
ries on  a  railrond  train  was  a  passenger  having 
been  abandoned,  his  fraud  in  Inducing  the  con- 
ductor to  believe  he  was  the  lawful  holder  of  a 
mileage  ticket  was  immaterial. — Merrielees  ▼. 
Wabash  R.  Co.  (Mo.)  718. 

A  carrier,  having  asked  instructions  on  the 
theory  that  it  was  required  to  use  ordinary  care 
not  to  injure  plaintiff,  waived  its  right  to  con- 
tend that  it  was  only  liable  for  willful  or  wan- 
ton injury,  involved  in  a  prior  demurrer  to  t'le 
evidence. — Merrielees  v.  Wabash  R.  Co.  (Mo.) 
718. 

Where  s  verdict  is  supported  by  substantial 
testimony,  based  on  conflicting  evidence,  the 
weight  of  the  evidence  csinnot  be  reviewed  on 
appeal.— Merrielees   v.    Wabash   R.    Co.    (Mo.) 

In  an  action  for  injuries  to  a  person  riding  on 
a  freight  train,  evidence  held  to  warrant  a  ver- 
dict for  plaintiff  on  the  theory  that  defendant 
failed  to  exercise  due  care  to  prevent  the  acci- 
dent.—Merrielees  V.  Wabash  R.  Co.  (Mo.)  718. 

Where,  on  defendant's  objection,  plaintiff 
elected  to  stand  on  a  count  in  his  complaint 
treating  himself  as  a  trespasser,  instead  of  a 
passenger,  on  the  train  by  which  he  wae  in- 
jured, defendant  cannot  rely  on  a  daase  limit- 
ing its  liability  contained  in  the  ticket. — Mer- 
rielees T.  Wabash  R.  Co.  (Mo.)  718. 

I  7.     ——  Aooldenta  at  orossluKS. 

Where  a  person  on  foot  was  struck  by  a  train 
at  a  street  ci-ossing  in  a  small  town  at  10 
o'clock  at  night,  when  the  train  could  be  seen 
before  the  person  reached  the  track  and  the 
ordinary  signals  were  adequate  to  apprise  him  of 
the  danger,  it  was  error  to  instruct  as  to  the 
company's  duty  to  hnve  a  flagman  at  the  cross- 
ing.—I-ouisville  &  N.  R.  Oo.  v.  Cummins'  Adm'r 
(Ky.)  5W. 

In  cities  and  towns,  where  the  iiopulation  is 
dense  and  the  danger  to  life  is  great,  it  is  the 
duty  of  a  railroad  company  to  moderate  the 
speed  of  its  trains  approaching  street  crossings 
and  to  take  other  precautions. — Loniaville  &  N. 
R.  Co.  V.  Cummins'  Adm'r  (Ky.)  594. 

In  an  action  for  damages  for  death  at  a  street 
crossing,  it  was  error  to  instruct  that  it  was 
defendant's  duty  to  "exercise  the  highest  degree 
of  care  to  avoid  injurj-  to  per.sons  at  said  rail- 
road crossing  which  was  consistent  with  a  pru- 
dent maniigemeut  of  defendant's  road  and 
trains,"  as  tlie  duty  as  to  care  was  reciprocal. — 
Louisville  &  N.  R.  Co.  v.  Cummins'  Adm'r  (Ky.) 
5M. 

Where  a  person  approaching  a  railroad  cross- 
ing could  have  seen  an  approaching  train  but 
he  drove  on  the  track  and  was  injured,  it  will 
be  presumed  that  he  did  not  look,  or  that  he 
failed  to  heed  the  warning  given  by  seeing  or 
hearing  the  train. — Hook  v.  Missouri  Pac.  Ry. 
Co.  (Mo.)  360. 

The  mere  existence  of  a  railroad  track  is 
sufficient  warning  of  danger  to  render  a  per- 
son driving  theroon  in  front  of  a  train  witli 
out  looking  or  listening  guilty  of  contributory 
ncgliBcnie.— Hook  v.  Missouri  Pac.  Ry.  Co. 
(Mo.)  300. 

Driving  upon  a  railroad  track  at  a  crossing 

.without  stopping  to  look  and  listen,  in  a  case 

where  the  view  of  the  track  was  obstructed. 


held  contributory  negligence.— Hook  t.  Mis- 
souri Pac.  Ry.  Oo.  (Mo.)  360. 

Under  Rev.  St  art.  4507,  requiring  locomotive 
whistles  to  be  sounded  within  80  rods  of  erost 
ings.  it  is  the  duty  of  a  railroad  company  to 
sound  the  whistle  on  starting  to  move  within  S ) 
rods  of  a  crossing.— Curtis  v.  Qulf,  C.  &  S.  F. 
n.v.  Co.  (Tex.  Civ,  App.)  149. 

In  an  action  for  the  death  of  a  traveler  at 
a  highway  crossing,  held,  that  the  deceased 
was  guilty  of  contributory  negligence. — Galves- 
ton, H.  &  S.  A.  Ry.  Co.  v.  Polk  (Tex.  Qv.  App.) 
343. 

Driver,  signaled  by  flagman  to  cross  railroad 
track,  held  not  required  to  use  the  same  degree 

i  of  care  as  if  there  had  been  no  sach  invita- 
tion.—Missouri,  K,  &  T.  Ry.  Oo.  v.  Ray  (Tex. 

!  Civ.  App.)  912. 

!  Railroad  company  held  liable  to  person  in- 
jured by  his  horse  taking  fright  at  a  highway 
crossing.— Missouri.  K.  &  T.  Ry.  Co.  v.  Ray 
(Tex.  (Jiv.  App.)  912. 

Where  a  brakeman   signaled  to  plaintiff  to 

'  cross  the  track  after  a  freight  train  bad  clear- 
ed the  crossing,  and  plaintiff,  in  attempting  to 
do  so,  was  iajured  by  his  team  becoming  fngh- 

I  tened  by  the  sudden  backing  of  the  train,  plain- 
tiff was  not  guilty  of  contributory   negligence. 

'  —St.  Louis  S.  W.  Ry.  Co.  v.  Stouecypher  (Tex. 

;  av.  App.)  946. 

Allegations  for  injuries  sustained  by  plain- 
tiff's team  becoming  frightened  at  a  train  held 
to  state  facts  suSicicnt  to  constitute  a  cause  of 
action.— St.  I..ouis  S.  W.  Ry.  Co.  v.  Stonecypher 
(Tex.  av.  App.)  946. 

A  charge  that  plaintiff  could  not  recover  for 
injuries  occasioned  by  his  team  becominj: 
frightened  at  a  train,  unless  the  actions  of  dt- 
fendant's  employ&s  in  frightening  the  team 
were  wantonly  and  willfnlly  done,  held  prop- 
erly refused.— St.  I^ouis  S.  W.  Ry.  Co.  v.  Stone- 
cypher  (Tex.  Civ.  App.)  94a 

Evidence  hdil  not  to  show  person  injured  at 
railroad  crossing  guilty  of  contributory  negli- 
gence as  a  matter  of  law. — Missouri,  K.  &  T. 
Hy.  Co.  of  Texas  v.  Oslin  (Tex.  Civ.  App.i 
1039. 

i   S.    —  Aetlona  for  Injuries  at  oroaa- 
Inga. 

The  evidence  of  plaintiff  in  an  action  against 
a  railroad  for  a  crossing  accident,  when  con- 
sidered in  connection  with  the  physical  facts 
held  not  to  authorize  the  submission  of  the  is- 
sue of  his  inability  to  see  the  approaching 
train  until  he  started  to  cross  the  track. — Hook 
V,  Missouri  Pac.  Ry.  Co.  (Mo.)  360. 

In  an  action  for  negligently  killing  a  man 
at  a  public  crossing,  a  charge  that  failure  to 
whistle  at  least  80  rods  from  the  croRsing. 
and  in  such  close  proximity  to  80  rods  that  it 
would  likely  be  heard  at  the  crossing,  was 
negligence,  held  error. — Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Melugin  (Tex.  Civ.  App.)  338. 

Where,  in  an  action  for  running  into  a  man 
at  a  crossing,  the  only  issue  tried  as  to  signal- 
ing is  as  to  whether  or  not  the  whistle  was 
blown,  it  is  error  to  charge  as  to  the  particular 
point  at  which  the  whistle  should  be  sounded. 
-Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Me- 
lugin (Tex.  Civ.  App.)  338. 

In  an  action  for  collision  with  a  man  at  a 
public  crossing,  the  court  should,  when  re- 
quested, charge  that,  in  the  absence  of  a  stat- 
ute or  ordinance  prescribing  the  rate  of  speeil 
at  which  a  train  may  be  run, 'it  is  a  question 
for  the  jury.— Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Melugin  (Tex.  Civ.  App.)  338. 

A  charge  as  to  the  liability  of  a  railway  com- 
pany in  frightening  a  team  at  a  crossing  held 
properly  refused  as  not  applicable  to  the  facts. 
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—St  IjOuJs  8.  W.  Ey.  Oo.  t.  Stonecypher  (Tex. 
(Ht.  App.)  94e. 

A  charge  in  an  action  for  injuries  saBtained 
by  plaintiff's  team  becoming  frightened  at  a 
train  held  not  objectionable  as  misleading. — 
St.  Louis  S.  W.  Ky.  Co.  v.  Stonecypher  (Tex. 
Civ.  App.)  SM6. 

A  charge  in  an  action  for  injuries  sustained 
by  plaintiff's  team  becoming  frightened  at  a 
train  held  not  objectionable,  as  ignoring  the 
question  whether  a  brakeman  acted  within  the 
scope  of  his  authority  in  signaJinj;  plaintiff  to 
cross. — St.  Louis  S.  W.  Ry.  Co.  v.  Stonecypher 
(Tex.  Civ.  App.)  046. 

Where  the  court  charged  that  if  plaintiff 
mistook  the  brakeman's  signal  to  the  engineer 
as  an  invitation  for  him  to  cross  the  track, 
and  defendant's  employes  did  not  know  of 
plaintiff's  danger,  he  could  not  recover,  it  was 
proper  to  refuse  a  charge  that  plaintiff  could 
not  recover  if  he  carelessly  attempted  to  act 
on  a  signal  given  the  engineer,  without  Inquir- 
ing whether  it  was  intended  for  him  or  not— 
St  I^uis  S.  W.  Ry.  Co.  v.  Stonecypher  (Tex. 
Civ.  App.)  946. 

Certain  evidence  hdd  admissible  to  prove  that 
cars  were  obstructing  the  view  of  the  railroad 
crossine  at  the  time  of  an  accident— Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  OsUn  (Tex.  Qv. 
App.)  1039. 

Whether  a  crfissing  is  specially  danjeroui  hdii 
a  question  for  the  jury. — Missouri.  K.  &  T.  Ry. 
Co.  of  Texas  v.  Oslin  (Tex.  Civ.  App.)  1039. 

It  is  a  question  for  the  jury  whethor  failnre 
to  sound  whistle  after  engine  is  nearer  than  a 
quarter  of  a  mile  to  the  crossing  is  negligenc-e. — 
Slissouri.  K.  &  T.  Ry.  Co.  of  Texas  v.  Oslip 
(Tex.  Civ.  App.)  1039. 

A  charge  requiring  a  person  at  a  crossing  to 
exercise  a  degree  of  care  proportionate  to  t'le 
risk  hdJ  erroneous. — Mi8«ouri,  K.  &  T  Ry.  (3o. 
of  Texas  v.  Oslin  (Tex.  Civ.  App.)  1030. 

The  court  is  not  bound  to  instruct  ns  to  infer- 
ences of  fact  necessarily  arising  from  proof  of 
other  facts,  but  may  submit  the  sani"  to  the 
jury.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Oslin  (Tex.  Civ.  App.)  103W. 

Instruction  authorizing  finding  for  plaint'ff,  in 
case  she  used  ordinary  carp,  AeW  sufiicient,  w.th- 
ont  a  statement  that  certain  circumstance*  call- 
rd  for  additional  care.— Miysonri.  K.  &  T.  Ry. 
Co.  of  Texas  v.  Oslin  (Tex.  Civ.  App.)  1030. 

Plaintiff's  evidence  in  action  against  a  rail- 
road for  injuries  at  crossing  held  to  show  con- 
tributory negligence,  so  that  an  instruction 
that  the  burden  of  showing  it  was  on  defend- 
ant was  erroneous. — International  &  G.  N.  R. 
O).  V.  Lewis  (Tex.  C\v.  App.)  1001. 

{  9.     •^—  Injuries  to  persons  on  or  near 
traoks. 

Where  plaintiff's  decedent  was  killed  by  a 
railroad  train  while  Ijing  en  the  track,  the  bur- 
di  n  is  shifted  to  plaintiffs  to  prove  that  defend- 
ant discovered  decedent's  situation  in  time  to 
have  avoided  the  accident.— St.  Louis  &  S.  F. 
Hy.  Co.  V.  Townsond  (Ark.)  904. 

Where  decedent  was  killed  while  lying  on  de- 
fendant's railroad  track,  defendant  is  liab'e  if, 
after  discovering  his  situation,  the  accident  could 
have  tieen  avoided  by  reasonable  cnre. — St.  Iy>uis 
&  S.  F.  Ry.  Co.  V.  Townsend  (Ark.)  9W. 

A  general  charge,  in  an  action  against  a  rail- 
road for  injuries  received  on  its  tracks,  Aeld 
not  a  sufficient  submission  of  the  defense  of 
inevitable  accident  or  that  the  accident  oc- 
curred in  a  different  manner  from  that  alleged 
in  the  petition.— Galveston,  H.  &  S.  A.  Ry.  Co. 
V.  \^n»hington  (Tex.  Sup.)  534. 

The  refusal  of  nn  instruction  as  to  unavoid- 
able accident  held  erroneous,  under  the  evi- 
dence, in  an  action  against  a  railroad  for  in- 


juries received  on  its  tracks.— Galveston,  H.  & 
S.  A.  Ry.  Co.  V.  Washington  (Tex.  Sup.)  534. 

Failure  of  defendant  to  plead  unavoidable  ac- 
cident in  an  action  for  injuries  received  by  be- 
ing'run  over  by  its  train  does  not  defeat  its 
right  to  nn  instrnction  thereon,  where  there  is 
evidence  tending  to  show  that  the  injury  was 
the  result  of  such  accident. — Galveston,  H.  & 
8.  A.  Ry.  Oo.  V.  Washington  (Tex.  Sup.)  534. 

The  defense  of  inevitable  accident  or  that 
plaintiff  was  injured  in  a  different  manner 
from  that  alleged  held  not  embraced  in  an  in- 
struction on  contributory  negligence,  given  in 
an  action  against  a  railroad  for  an  accident 
occurring  on  its  tracks.— Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Washington  (Tex.  Sup.)  534. 

Where  the  petition  in  an  action  against  a 
railroad  alleges  that  plaintiff  was  run  over  by 
having  his  toot  caugnt  in  defendant's  tracks, 
the  defendant  may  show  in  defense  that  he 
was  injured  by  slipping  under  the  train  while 
it  was  passing.— Galveston,  H.  &  S.  A.  Ry.  Co. 
V.  Washington  (Tex.  Sup.)  534. 

Failure  of  defendant  to  plead  unavoidable  ac- 
cident does  not  defeat  its  right  to  an  instruc- 
tion thereon,  where  there  is  evidence  tending 
to  show  that  the  injury  was  the  result  of  such 
an  accident— Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
W:ashington  (Tex.  Qv.  App.)  538. 

The  refusal  to  give  an  instruction  as  to  un- 
avoidable accident  held  erroneous,  in  an  action 
against  a  railroad  company  tor  injury  on  its 
tracks.  —  Galveston.  H.  &  S.  A.  Ry.  Co.  v. 
Washington  (Tex.  Civ.  App.)  638. 

Where  a  railroad  track  had  been  used  as  a 
footpath  for  more  than  25  years  without  objec- 
tion, one  walking  thereon  was  not  a  trespuss- 
er.— International  &  Q.  N.  R.  Oo.  t.  Woodward 
(Tex.  Civ.  App.)  1051. 

In  an  action  for  injuries  to  a  person  on  a 
railroad  track,  an  instruction  that  failure  to 
sound  the  whistle  at  a  station  and  two  road 
crossings  could  not  be  complained  of  by  plain- 
tiff held  properly  refused. — International  &  O. 
N.  R.  Co.  V.  Woodward  (Tex.  Qv.  App.)  1051. 

In  an  action  for  injuries  to  a  person  on  a 
railroad  track,  held,  that  the  proximate  cause 
of  the  injury  was  tlie  negligence  of  the  defend- 
ant's employes. — International  &  G.  N.  R.  Co. 
T.  Woodward  (Tex.  Civ.  App.)  1051. 

In  an  action  for  injuries  to  a  person  on  a 
railroad  track,  held,  that  plaintiff  was  not 
guilty  of  contributory  ncBligence. — Internation- 
al &  G.  N.  R.  Co.  V.  Woodward  (Tex,  Civ. 
App.)  1051. 

In  an  action  for  injuries  to  a  person  on  a  rail- 
road track,  Add  proper  to  admit  evidence  of  de- 
fendant's custom  to  signal  approaching  stations 
and  road  crossings.— International  &  G.  N.  R. 
Co.  V.  Woodward  (Tex.  Civ.  App.)  1051. 

In  an  action  for  injuries  to  a  person  on  a 
track,  evidence  held  to  support  a  judgment  for 
plaintiff.  —  International  &  G.  N.  R.  Co.  v. 
Woodward  (Tex.  Civ.  App.)  1051. 

{  10.  —  Injuries  to  tulmale  on  or  near 
traeks. 

Under  Rev.  St.  1880,  {  2011,  a  railroad  com- 
pany held  not  liable  for  killing  stock  which 
had  come  on  the  track  through  a  gate  care- 
lessly left  open  by  some  unknown  person, 
without  actual  or  imputable  knowledge  of  the 
company. — Kavanaugh  v.  Atchison,  T.  &  S. 
1<\  Ry.  Co.  (Mo.)  374. 

In  an  action  for  killing  stock,  held,  that  the 
mere  fact  that  a  train  running  30  miles  an 
hour  approaches  a  public  road  crossing  on  a 
downgrade  and  from  around  a  curve  is  not 
sufficient  *"  impose  on  the  trainmen  the  duty 
to  slacken  ,...e  speed  in  making  the  crossing.— 
Missouri,  K.  &  T.  Ry.  Oo.  of  Texas  v.  Morns  • 
(Tex.  Civ.  App.)  888. 
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111.    FlMS. 

In  action  against  a  railroad  company  for 
burning  plaintiff's  bam,  a  charge  that,  if 
■parks  from  defendant's  engine  started  the 
fire,  the  Jnry  should  find  for  plaintiff,  was  not 
erroneous,  as  on  weight  of  evidence,  in  assum- 
ing that  the  setting  of  fire  bj  sparks  establish- 
ed negligence.— Texas  &  P.  Ry.  Co.  ▼.  Wool- 
dridge  (Tex.  Qv.  App.)  905. 

A  charge  that,  if  the  property  had  no  mai^ 
ket  value,  the  measure  of  damages  would  be 
the  reasonable  value  of  the  improvements  de- 
stroyed, hdd  erroneous.— Tyler  S.  B.  Ry.  Co.  v. 
Ilitchins  (Tex.  Civ.  App.)  1068. 

A  charge  that  the  burden  was  on  defendant 
to  show  that  a  spark  arrester  on  his  engine 
WHS  in  good  condition,  and  that  the  train  was 
properly  handled,  held  proper.— Tyler  8.  K  By. 
Co.  T.  Hitcbins  (Tex.  (3iv.  App.)  10C8. 

RAPE. 

I   1.    Proseontioii  and  pnaUliiaeat. 

Under  an  indictment  for  rape,  it  was  error  to 
instruct  as  to  the  oiFense  of  detaining  a  woman 
against  her  will.  —  Lowry  v.  Commonwealth 
(Ky.)  977. 

Where  the  prosecutrix  testified  that  defend- 
ant had  carnal  intercourse  with  her,  a  verdict 
convicting  him  of  rape  will  not  be  reversed  on 
the  ground  that  there  was  no  evidence  of  pene- 
tration.—Duckworth  V.  State  (Tex.  Cr.  App.) 
874. 

In  •  prosecation  for  rape,  held  not  error  to 
refuse  an  instruction  as  to  prosecutrix's  fail- 
ure to  report  as  affecting  her  credibility. — 
Ramsey  v.  SUte  (Tex.  Cr.  App.)  875. 

REAL  ACTIONS. 

See  "Ejectment":    "Forcible  Ent^  and  De- 
tainer," i  1;   "Trespass  to  Try  Title." 

RECEIVERS. 

Of  corporations  in  general,  see  "CSorporatloiUK*' 
{  6. 

i  1.     Msnaceatent    aad    dlspoaltlom    of 
property. 

Receiver's  certificates,  issued  by  •  railroad 
receiver  and  declared  a  first  lien  on  the  railroad 
property,  hM  entitled  to  preference  over  con- 
tracts subsequently  made. — Kampmann  v.  Sul- 
livan (Tex.  Civ.  App.)  178. 

The  preference  given  certificates  Issued  by 
a  railroad  receiver  over  other  claims  kM  not 
to  be  destroyed  by  Rev.  St  art  1472,  govern- 
ing the  classification  of  claims  against  funds 
in  the  hands  of  receivers.— Kampmann  v.  Sulli- 
van (Tex.  av.  App.)  173. 

Mortgagee  of  firm  property  sold  by  a  receiv- 
er >d(J  entitled  to  the  proceeds  of  only  that  part 
of  the  proi)crty  covered  by  the  mortgage. — 
Houston  Ice  &  Brewing  Co.  t.  Fuller  (Tex. 
Civ.  App.)  1018. 

f  S.    AotloBS. 

^e  receiver  of  an  insolvent  insurance  com- 
pany cannot  sue  a  bank  to  recover  damages 
for  defendant's  fraudulent  representations  as 
to  the  company's  deposits,  whereby  the  insur- 
ance commissioner  was  induced  to  give  tlie 
company  a  certificate  of  solvency. — Bay  v.  First 
Nat.  Bank  (Ky.)  762. 

I  3.     AoaonatlnK  Bad  oompensatlon. 

Expenses  of  receivership  ojtv'  •>'>'1\i»mihip 
ke/d  not  a  superior  lien  to  that  .  Ov>  jrm  mort- 
gagee.—Houston  lee  &,  Brewing  Co.  t.  Fuller 
CTex.  CSV.  App.)  1048. 


RECEIVING  STOLEN  GOODS. 

Bvidence  on  trial  for  reodviiiK  stolen  goods 
held  to  reqnire  a  peremptory  instruction  to  find 
defendant  not  guilty. — Lunsford  v.  Oommon- 
wealth  (Ky.)  781. 

RECORDS. 

Abstract  for  pnrpose  at  review,  see  "Appeal 
and  Error,"  |  8. 

Transcript  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  {{  4-12;  "Criminal  Law," 
I  28. 

REDEMPTION. 

From  mortgage,  see  "Mortgages,"  |  7. 
tax  sales,  see  "Taxation,"  i  S. 

REFERENCE 

I    1.    Referees  and  prooeedlaK*. 

Where  defendant  consented  to  appointment 
of  auditor  to  take  teatimony  at  a  certain  place, 
he  could  not  object  to  introduction  of  anmtor's 
report  in  evidence,  on  ground  that  such  placo 
was  beyond  the  territorial  jurisdiction  of  the 
court  issuing  the  order.— Gulf  &  B.  V.  By.  Oo. 
T.  Winder  (Tex.  Ctv.  App.)  1043. 

REFORMATION  OF  INSTRUMENTS. 

I   1.    Rlsht  of  aotloa  aad  defeaaes. 

Where  the  reformation  of  a  deed  for  a  mia- 
take  is  such  that  it  has  the  effect  of  a  can- 
cellation, the  grantee  cannot  complain  that 
the  deed  has  been  reformed  for  a  mistake  on 
the  part  of  the  grantor  alone. — ^Pritchett  v. 
Frisby  (Ky.)  10. 

I  S.     ProoeedlnK*  *ad  relief. 

Where  the  evidence  of  mistake  in  a  written 
contract  is  confiicting  and  inconsistent,  the 
judgment  of  the  trial  court  that  there  was  no 
mistake,  and  refusing  to  reform  the  contract, 
should  not  be  disturbed.— Miller  v.  St.  Louis  A 
K.  C.  By.  Co.  (Mo.)  86. 

Where  a  debt  secured  by  a  trust  deed  is  bar- 
red by  limitation,  a  reformation  of  the  deed 
will  not  be  granted. — Galloway  v..  Kerr  (Tex. 
Civ.  App.)  180. 

Evidence  hdd  sufficient  to  anthorize  the  ref- 
ormation of  the  mortgage. — Galloway  v.  Kerr 
(Tex.  Civ.  App.)  180. 

REHEARING. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error."   S  10. 

REINCORPORATION. 

See  "Corporations,"  f  7. 

REINSTATEMENT. 

Of  lapsed  policy,  see  "Insurance,"  I  6. 

RELEASE. 

i   1.    Requlaltes  and  validity. 

One  signing  release  on  fraudulent  representa- 
tions of  the  other  as  to  its  contents,  without 
reading  it,  ke(d  not  precluded  from  having  it 
set  aside.- Houston  &  T.  0.  By.  Q>.  t.  Bums 
(Tex.  Civ.  App.)  1038. 

RELEVANCY. 

Of  evidence  in  civil  actions,  see  "Evidence," 
«  2.  ^ 

in    criminal   prosecutions,    see   "Criminal 

Law,"  S  6. 
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keld  valid  when  the  remninder-man  is  in  being 
on  the  happening  of  the  condition. — Myers  t. 
Weimer  (Aik.)  52. 

REMOVAL  OF  CAUSES. 


olies,"  S  1. 

RESULTING  TRUSTS. 

See  "Trusts,"  §  1. 


I    1.    Cltlzensliip  or  alienage  of  parties. 

An  action  against  a  railroad  company  to  re- 
cover damages  for  a  personal  injury  will  not  be    ggg  "Taxation  " 
removed  to  the  federal  court  upon  the  petition  j 
of  one  against  whom  no  relief  is  sought,  though  ' 
he  alleges  that  he  was  at  the  time  of  the  injury  ] 

and   still  is  the  owner  of  the  railroad   in   the  ^  ,, .  ,        ,  ^        „     ..^  ,    .     ,  t        »  •• 

operation  of  which  the  injury  was  inflicted.-:  ^««    l^PP??'  «'?''  Error";    "Grim  pal  Law,"  Si 
«-A. 1..  ».  AT   Tj    n„   „    ■iT„„..Ki„  n.-„\  vK  27-29;      Justices  of  the  Peace,     §  4. 

Bill  in  equity,  see  "Equity,"  §-4. 


REVENUE. 


REVIEW. 


Chesapeake  &  N.  R.  Co.  v.  Vennble  (Ky.)  35. 


I  2.      Proceedings   to    procure   and    effect 
of  removal. 

State  court  liclil  to  have  jurisdiction  of  n  suit  | 
Involving  tlie  same  parties  and  subject-matter 
as  a   former  suit  in  which  plaintiff  had  taken 
a  nonsuit  in  a  federal  court. — Texas  &  P.  Ry. 
Co.  v.  Maddox  (Tex.  Civ.  App.)  134. 

REORGANIZATION. 

See  "Easements." 
Of  insolvent  corporation,   see  "Corporations,"    of  railroads,  see  "Railroads,"  S  2. 
S  7. 


Of  action,  see  "Abatement  and  Revival,"  (  2. 

REVIVAL 

Of  judgment,  see  "Judgment,"  S  11. 

RIGHT  OF  WAY. 


REPEAL 

Of  statute,  see  "Statutes,"  §  3. 

REPLEVIN. 

I   1.    Proceedings   for  taking   and   rede- 
livery of  property. 

Under  Rev.  St.  §§  4474,  4476,  the  party  in 
replevin  having  possession  of  the  property 
pending  litigation,  and  who  sold  it,  held  liable 
for  conversion  to  the  other  party,  who  is  suc- 
cessful in  the  litigation. — Mohr  v.  Langan  (Mo.) 
409. 

I   2.     Trial,     Jndginent,     enforcement     of 
judgment,  and  revleiv. 

Where  plaiutiff  claimed  a  landlord's  lien  on 
a  safe  as  against  purchasers  thereof  from  the 
tenant,  the  issue  as  to  whether  any  rent  was 
due  was  for  the  jury. — Myar  v.  El  Paso  Gro- 
cery Co.  (Tex.  Civ.  App.)  337. 

REPLICATION. 

See  "Pleading,"  S  3. 

REPLY. 

See  "Pleading,"  §  3. 

REQUESTS. 

For  instructions  in  civil  actions,  see  "Trial," 

!8. 
in    criminal    prosecutions,    sea    "Criminal 

Law,"  §  22. 

RESCISSION. 

Of  contract,  see  "Contracts,"  g  3. 

RES  GEST/E. 

In  civil  actions,  see  "Evidence,"  !i  2. 

RES  JUDICATA. 

See  "Jndement,"  §§  8,  8. 
K5  S.W.— 7G 


"Master  and  Serv- 


RISKS. 

Assumed  by  employe,  see 
ant,"  i  4. 

ROADS. 

See  "Highways";  "Turnpikes  and  Toll  Roads," 
§1. 

SALES. 

See  "Vendor  and  Purchaser." 

By  auction,  see  "Auctions  and  Auctioneers." 

Of  bill  of  exchange  or  promissory  note,  sea 
"Bills  and  Notes,  '  §  2. 

Of  intoxicating  liquors,  see  "Intoxicating  Liq- 
uors." 

Of  property  of  decedent  under  order  of  court, 
see  "Executors  and  Administrators,"  §  4. 

of  infant,  see  "Infants,"  §  1. 

On  execution,  see  "Execution,"  §  3. 

On  foreclosure  of  mortgage,  see  "Mortgage*," 
§  5. 

On  order  or  judgment  of  court,  see  "Judicial 
Sales." 

Receiver's  sales,  see  "Receivers,"  {  1. 

{   1.     Modification   or   rescission   of   con- 
tract. 

A  power  of  sale  to  plaintiff  by  defendants, 
who  had  contracted  with  plaintiff  for  purchase 
of  the  goods,  conferred  by  a  telegram,  hdd  to 
be  contingent  on  the  sale  being  of  mutual  ad- 
vantage to  the  parties,  and  not  absolute. — Heier- 
man  v.  Robinson  (Tex.  Civ.  App.)  K7. 

§  2.     Operation  and  effect. 

Facts  held  to  show  a  passing  of  title  which 
would  prevent  the  seller  from  holding  a  sub- 
sequent purchaser  liable  for  conversion. — Inter- 
national &  G.  N.  R.  Co.  V.  Ogburn  (Tex.  Civ. 
App.)   1072. 

Where  title  to  goods  sold  passes,  a  notice  by 
the  seller  to  a  person  intending  to  purchase, 
that  the  former  claims  title  thereto  does  uot 
render  the  latter  liable  for  conversion  in  sub- 
sequently purchasing  the  goods. — International 
&  C.  N.  R.  Co.  V.  Ogburn  (Tex.  Civ.  App.) 
1072. 

Defendant's  application  for  a  writ  of  cer- 
tiorari to  a  justice  held  to  state  facts  suffi- 
cient to  show  that  the  plaintiff  was  not  enti- 
tled to  recover  for  goods  sold  or  converted. — 
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Houston  lee  A  Br«\riDg  Co.  v.  Eldgewood  Dia' 
tilling  Co.  (Tex.  Cir.  App.)  1075. 

I  S«     Rentedle*  of  mtiUme. 

In  an  action  to  recover  the  jprice  of  a  design 
for  a  label  made  by  plaintiff  for  defendant, 
proof  of  such  a  deel^  mode  bj  another  for  de- 
fendant was  admissible  to  show  that  the  design 
made  by  plaintiff  was  not  a  compliance  witii 
his  contract. — LouisTille  Lithographic  Co.  t. 
Schedler  (Ky.)  S. 

Where  goods  were  shipped  to  the  buyer  O. 
O.  D.,  it  was  a  question  for  the  jury  whethar 
he  was  bound  to  accept  and  pay  for  them  with- 
out an  opportunity  to  examine  them. — Lonis- 
▼ille  Lithographic  Co.  ▼.  Schedler  (Ky.)  8. 

I  4.     Beanadftaa  of  baye*. 

To  entitle  the  buyer  of  a  machine  for  the 
manufacture  of  gas  to  recover  for  a  breach  of 
warranty  that  this  machine  would  not  explode, 
it  is  not  necessary  to  allege  that  the  seller 
knew  that  the  warranty  was  false. — lyier  t. 
Mood7  (Ky.)  433. 

Hie  damages  recoverable  for  a  breajch  of 
warranty  that  gas  machine  would  not  ev- 
plode  include  damages  for  personal  injuries', 
such  damages  being  tfae  natnral  and  probable 
result  of  a  breach  of  the  warranty.— XVler  y. 
Moody  (Ky.)  433. 

In  an  action  for  breach  of  a  contract  to 
manufacture  for  plaintiffs  a  large  number  of 
"plow  fenders,"  to  be  completed  by  the  15th 
day  of  April,  it  was  error  to  strike  from  de- 
fendants' answer  the  allegation  that,  "owing 
to  the  anusnal  lateness  of  the  season,  the 
fenders  were  not  needed  before  the  1st  of  May, 
and  that  plaintiffs  had  made  no  effort  to  have 
them  manufactured  elsewhere."— Guenther  v. 
Taylor  (Ky.)  439. 

For  the  failure  of  the  seller  to  deliver  the 
goods,  which  could  not  be  found  on  the  mar- 
ket, the  buyer  waa  entitled  to  recover  ex- 
pected profits  within  the  contemplation  of  both 
parties. — Guenther  t.  Taylor  (Ky-)  439. 

ne  measure  of  damages  for  breach  of  a  con- 
tract for  the  sale  of  corporate  bonds  is  the  high- 
est value  of  the  bonds  within  the  time  after 
the  breach  of  the  contract  in  which  the  pur- 
chaser may  reasonably  indemnify  himself  by 
t^e  purchase  of  similar  bonds.— Turner  v.  Jack- 
son (Tenn.  Ch.  App.)  511. 

In  an  action  to  recover  money  paid  on  a 
sale  consummated  after  the  examination  of  the 
goods,  it  was  error  for  the  court  to  exclude  from 
the  jury  the  question  of  defendant's  fraud  in 
packing  the  goods  for  examination.— Fay  Fruit 
Co.  T.  Taterioo  (Tex.  Civ.  App.)  636. 

SATISFACTION. 

See  "Accord  and  Satisfaction";   "Compromise 
and  Settlement." 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

School  lands,  see  "PnUic  Landa,"  |  1. 

i  1.     VahUo  aeltoola. 

A  contract  creating  a  dd)t  of  school  diatrlct, 
being  void,  cannot  be  enforced,  either  diltetly 
or  indirectly,  and  the  debt  cannot  be  voluntarily 
assumed  or  ratified  by  the  district.— Grady  v. 
Pmit  (Ky.)  283. 

Contractor  for  sdiool  house  ander  void  con- 
tract cannot  remove  buildinK.  where  only  one- 
fourth  of  price  is  nnptud. — Grady  v.  Pmit  (Ky.) 
2o8. 

A  contract  naming  as  "parties  of  the  second 
part"  the  "board  of  tmstees"  of  a  school  dis- 
teiet  is  the  contract  of  the  school  district,  and 
not  the  personal  obilgation  of  the  trustees.— 
Grady  v.  Pmit  (Ky.)  283. 


A  contract  by  school  trusteeii  for  the  erection 
of  a  school  house  being  void,  the  chancellor 
will  not  permit  the  contractor  to  remove  the 
houae  to  pay  a  balance  of  onl:^  about  one-fourth 
of  the  contract  price.— ^jlrady  v.  Landram  (E^.) 
284. 

But  one  action  can  be  had  on  a  bond  given 
by  publishers  of  school  books,  and  tiie  full  sum 
of  $10,000  named  in  the  bond  as  "agreed  liqui- 
dated damages"  will  inure  to  the  benefit  of  the 
county  whose  snperinteadent  first  institutes  tis 
action  for  its  recovery. — Commonwealth  v.  Ginn 
(Ky.)  467. 

Hie  amount  named  in  a  bond  aa  liquidated 
damages  for  its  breach  will  be  treated  as  such, 
if  the  damages  resulting  would  be  very  uncer- 
tain and  evidence  of  their  amount  difficult  to 
obtain,  and  the  fair  import  of  the  agreement 
is  that  the  amount  fixed  is  agreed  on  to  avoid 
the  expense  and  difficulty  of  proviag  actnil 
damage. — Commonwealth  v.  GInn  (Ky.)  467. 

The  sale  by  the  principals  of  their  books  in 
any  other  state  or  section  of  the  country,  either 
at  wholesale  or  retail,  at  a  lower  price  thna 
thnt  charged  to  the  school  children  of  Ken- 
tucky in  the  counties  in  the  schools  of  which 
such  books  are  adopted,  is  a  breach  of  the 
bond.— Coinmonwealtn  v.  Giim  (Ky.)  467. 

Under  Ky.  St.  {  448,  providing  that  an  act 
required  to  be  done  by  uiree  or  more  persons 
shall  be  deemed  the  act  of  all  when  done  by  a 
majority  of  them,  a  band  required  to  be  ap- 
proved by  the  members  of  the  state  board  of 
education,  three  in  number,  is  valid  when  as- 
proved  by  two  of  them.  —  Oommonwealfli  v. 
Ginn  (Ky.)  467. 

Where  the  publisheia  of  sclkool  text-books  ex- 
ecuted bond  that  the  price  charged  for  their 
books  in  counties  in  which  they  might  be  adopt 
ed  should  not  exceed  the  lowest  price  charget 
"in  any  state  or  section  of  tiie  coonti7,"  the 
selling  of  such  books  either  in  or  to  another 
state  at  a  lower  price  held  a  breach  of  the 
bond. — Commonwealth  v.  Ginn  (Ky.)  467. 

The  contention  that  Sayles"  Ann.  Civ.  St.  art. 
249.'jj,  not  requiring  county  officers  in  towns 
having  less  than  15,000  inhabitants  to  make  an 
annual  report  of  the  fees  collected,  exempted 
I  such  counties  from  the  operation  of  article 
I  2495c,  heli  not  sustainable. — Stephens  v.  Camp- 
beU  (Tex.  Civ.  App.)  16L 

'  Under  Sayles'  Ann.  Civ.  9t  art  2485e,  an  al- 
lowance by  the  commissioners'  court  of  $300 
to  a  county  judge  for  services  as  ex  officio 
school  superintendent  itld  valid. — Stephens  v. 
Campbell  (Tex.  Civ.  App.)  161. 

I  A  petition  in  a  suit  to  recover  a  special  school 
tax  ndd  insufficient,  as  not  alleging  thnt  the 
voters  at  the  election  authorizing  the  tax  wero 
taxpayers  within  the  district. — Miller  v.  Craw- 

'  fora  Independent  School  Dist  (Tex.  Civ.  App.) 

,894. 

I  Under  Sayles'  Ann.  Ov.  St.  art.  2938b.  a 
I  teacher  held  entitled  to  appeal  to  the  state 
I  superintendent  from  a  decision  of  the  county 
sapetintendent  refusing  to  ratify  a  teacher's 
I  contract— Watkins  v.  Huff  (Tex.  CSv.  App.) 
1 922. 

I  A  county  superintendent  held  to  have  lost  hia 
,  right  to  appeal  from  a  decision  of  the  stat« 
:  superintendent  to  the  state  board  of  educatioi 

hy  failing  to  take  his  appeal  with  due  diligence. 

— Watkins  v.  Huff  (Tex.  Civ.  App.)  922. 

Under  Rev.  St.  art.  3930,  a  county  superin- 
tendent of  public  iDstructioa,  appointed  by  the 
1  county  commissionem'  court  to  fill  a  vacancy, 
is  not  entitied  to  serve  out  the  term  of  the 
ofiice  on  abolition  thereof  by  the  county  com- 
missioaers'  court.— ^tate  v.  Crumbaugh  (Tex. 
Civ.  App.)  925. 

Under  Act  B'eb.  21,  1900,  the  trustees  of 
an   independent   school   distiict   cannot  allow 
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compranitton  to  Becretary  and  treasurer  elect- 
ed from  their  own  number.— Board  of  TroBtees 
of  Independent  SdMol  DUt  T.  Dow  (Tex.  CIt. 
App.)  10£7. 

SECONDARY  EVIDENCE. 

In  civil  actions,  aee  "BTideace."  |  8. 
In  criminal  prosecotiooa,  see    Criminal  Law. 
I& 

SEDUCTION. 

t   1.    Crilailiial  responstblUty. 

Where,  in  Beduetion  prosecution,  accnsed 
sought  to  justify  on  the  ground  that  prosecu- 
trix refused  to  marry,  an  instmction  placing 
burden  as  to  refusal  on  accused  held  not  error: 
the  court  charging  there  should  be  an  acquittal 
if  tliere  was  a  reasonable  doubt  of  guilt  on 
the  whole  testimony.— GaldweU  t.  State  (Ark.) 
50. 

Where  tbere  was  eridenoe  that  the  prosecut- 
ing witness  was  not  a  chaste  woman,  it  was  er- 
ror, in  a  trial  for  seduction,  to  fall  to  define 
the  term  "seduction"  In  diarging  the  jury. — 
Gorzell  v.  State  (Tex.  Cr.  App.)  126. 

Eridence  htid  not  snfiicient  to  support  a  con- 
Tictlon  for  seduction.— Worsen  r.  State  (Tex. 
Cr.  App.)  126. 

The  failure  in  a  prosecution  for  sednction  to 
define  the  term  "seduction"  helS  error.— Sledge 
T.  State  (Tex.  Cr.  App.)  817. 

Bvidence  in  a  prosecution  for  seduction  held 
Insufficient  to  corroborate  prosecutrix's  testi- 
mony.—Sledge  V.  State  (Tex.  Cr.  App.)  817. 

SELF-DEFENSE. 

Instructions,  w»  "Hoia^cida,"  i  & 

SEPARATE  ESTATE 

Of  married  women,  «ee  'husband  and  'WUe^" 

SEPARATION. 

Se«  "Husband  and  Wife,"  i  8. 

SERVICE. 

Of  process,  see  "Process,"  i  1. 

SERVICES. 

See  "Work  and  Labor." 

SET-OFF  AND  COUNTERCLAIM. 

I  1.      Bnlijeot-matter. 

A  stocliholder  of  a  building  association  held 
not  entitled  to  have  his  jndgrnent  against  such 
association  for  the  value  of  his  shares  credited 
on  the  amount  of  his  transfer  by  such  associa- 
tion to  a  third  party.— State  Nat.  Loan  &  Trust 
Co.  ▼.  Puller  (Tex.  dv.  App.)  552. 

Money  paid  by  one  partner  for  expenses  in- 
curred by  third  persons  in  filling  fraudulent 
order  of  other  partner  constitutes  an  unliqui- 
dated claini  for  damages,  and  cannot  be  set  off 
against  a  certain  demand  under  Bev.  St.  art. 
754.— WorJey  t.  Smith  (Tmc.  Ov.  App.)  908. 

SEHLEMENT. 

See  "Accord  and  Satisfaction":   "Compromise 

and  Settlement";    "Payment.'' 
By  executor  or  administ'-jitor.  see  "Executors 

and  Administrators,"  $|  6,  6. 
C  Mil  of  exceptions,  see  "Exceptions,  Bin  of 


SEWERS. 


Defects  or  obstructions,  : 
rations,"  {  10. 


"Municipal  Corpo- 


SHERIFFS  AND  CONSTABLES. 

Sheriff's  deed,  see  "Execution,"  (  8. 

I   1.     OompensAtlini. 

Under  an  agreement  between  a  sheriff  and 
his  deputy  for  certain  years,  by  which  the  ter- 
ritory of  the  county  was  divided  between  them, 
each  party  to  account  for  the  taxes  in  his  part 
and  to  be  entitled  to  the  fees  earned  in  that 
part,  the  deputy  is  chargeable  with  uncollected 
taxes  in  his  territory.— Bale  r.  Mndd  (Ky.)  4S1. 

Under  a  contract  between  the  parties  for  oth- 
er years,  by  which  the  fees  of  the  ofBce  were 
to  be  equally  divided,  except  that  the  deputy 
was  to  pay  the  sheriff  a  certain  sum  per  year, 
the  uncollected  taxes  for  those  years  were  a 
net  loss,  and  shoald  not  be  charged  to  the  dep- 
uty.—Bale  ▼.  Mudd  (Ky.)  451. 

The  deputy  is  entitled  to  credit  by  one-half 
the  amount  of  claims  for  which  the  sheriff  re- 
ceived credit  in  a  settlement  with  the  state 
auditor,  as  these  claims  were  earned  in  the  of- 
&ce,  and  as  to  the  years  for  which  each  party 
was  entitled  to  the  fees  earned  by  him  it  is  not 
shown,  and  probably  could  not  be  shown,  what 
the  separate  earnings  of  each  party  were.— 
Bale  T.  Mudd  (Ky.)  Isi. 

l%e  deputy  is  chargeable  with  only  one-half 
the  amount  of  taxes  collected  by  him  on  prop- 
ertjr  listed  fay  the  sheriff  and  never  accounted 
for  by  him,  as  that  amount  was,  as  between 
the  sheriff  and  his  deputy,  net  profit,  and  should 
be  equally  dirided.— Bale  ▼.  MnM  (Ky.)  451. 

i  S.     UablUties  oa  oiBalal  bands. 

A  sheriff  is  Uahle  on  his  bond  for  the  act  of 
his  deputy  in  killing  another,  whom  the  dep- 
uty erroneously  supposed  to  be  the  defendant 
in  a  warrant  of  arrest  and  to  be  attempting 
to  escape  arrest.— Johnson  t.  Williams'  Adm'r 
(Ky.)  76». 

SLANDER. 

See  "Libel  and  Slander." 

SPECIAL  LAWS. 

See  "Statutes,"  f  1. 

SPECIFIC  PERFORMANCE 

I  1.    PreoeedlnKS  and  reUef. 

A  parol  purchaser  of  land  cannot  complain 
of  a  judgment  awarding  the  land  to  the  heirs 
of  his  vendor,  on  the  ground  that  some  of  the 
heirs  were  not  before  the  court;  it  being  a 
matter  of  no  concern  to  him  to  whom  the  land 
is  adjudged. — Bogard  v.  Turner  (Ky.)  426. 

In  an  action  by  a  parol  purchaser  of  land 
against  the  heirs  of  his  vendor  to  enforce  the 
contract  of  sale,  while  plaintiff  was  not  entitled 
to  enforce  the  contract,  he  was  entitled  to  a 
lien  for  the  pnrchase  money  iiaid  and  for  the 
value  of  his  improvements,  after  accounting 
for  rents  and  profits.— Bogard  t.  Turner  (Ky.) 
426. 

Where  the  purchaser  of  a  half  interest  in 
land  agreed  to  pay  one-half  of  a  debt  which 
was  secured  by  a  lien  on  the  land,  and  eon- 
reyed  to  the  vendor  another  tract  of  land,  he 
wns  bound  upon  a  tender  of  a  deed  by  the 
vendor  to  make  the  agreed  payment  in  cash; 
but,  being  unable  to  do  so,  the  conrt  should 

'  not  have  refused  him  relief,  and  thus  adjudged 
a  forfeiture  of  the  land  be  had  conveyed. — Sum- 

I  mers  t.  Wortham  (Kjr.)  430. 
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SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors." 

STATEMENT. 

By   witness  inconsistent  with  testimony,   see 

^'Witnesses,"  i  3. 
Of  case  or  facts  for  purpose  of  review,  see 

"Appeal  and  Error,"  Me,?. 

STATES. 

Courts,  see  "Courts." 

I  1.     OoTonment  and  officers. 

Tlie  duty  of  approTing  a  bond  which  the  sec- 
retary of  state  is  required  to  perform  as  aa  ex 
officio  member  of  the  state  board  of  education 
may  I>e  performed  by  his  assistant  when  he  is 
absent  or  indisposed. — Commonwealth  ▼.  Ginn 
(Ky.)  467. 

STATUTES. 

See  "Abatement  and  Revival,'*  §  2;  "Action," 
i  1;  "Adverse  Possession,"  {  1;  "Bastai-ds," 
{  1;  "ConstituUonal  Law,"  8I  1,  4,  6;  "Cor- 
porations," §;  2,  9;  "Couutiis,"  §  4;  "Crim- 
bal  Law,"  $§  1,  3,  17,  21;  '•Depositions"; 
"Descent  and  Disti-ibntion";  "Electious"; 
"Gifts."  t  1;  "GuBi-dinn  and  Ward,"  §  2; 
"Highways,"  if  2,  3;  "Homestead,"  §|  1,  6; 
"Husband  and  Wife,"  5§  2-7;  "Infants,"  $ 
1:  "Injunction,"  §  2;  "Insane  Persons,"  §  1; 
"Insurance,"  H  3,  5,  8;  "Intoxicating  Liq- 
uors"; "Judges,"  §  1;  "Justices  of  the 
Peace,"  f§  2,  3;  "Limitation  of  Actions,"  i 
1;  "Mechanics'  Liens,"  |§  1,  2;  "Monopo- 
lies," i  1;  "Mortgages,"  §  5,  7;  "Municipal 
Corporations,"  jj  tj,  11;  "Parties,"  §  1; 
"Physicians  and  Surgeons";  "Railroads,"  H 
5-11;  "Receivers,"  |  1;  "Replevin."  §  1; 
"Schools  and  School  Districts."  §  1;  "Set- 
off and  Counterclaim,"  §  1:  "Taxation."  { 
4;    "Usury,"  $  1;    "Witnesses,"  $  1. 

Fellow-servant  law,  see  "Master  and  Serv- 
ant," {  3. 


Laws   impairing   obligation   of   contracts,     see 

"Constitutional  Law,"  i  3. 
Live-stoclc  law,  see  "Animals." 
Statute  of  frauds,  see  "Frauds,  Statute  ot." 
Sufficiency  of  evidence  of  statutes  of  foreign 

state,  see  "Evidence,"  §  6, 

i   1.    General  and  special  or  loeal  Irn^r*. 

Ky.  St.  S  2838,  providing  that,  in  actions  by 
a  city  of  the  first  class  to  enforce  liens  for 
the  cost  of  street  improvements,  copies  of  the 
ordinance,  contract,  and  apportionment  shall 
be  prima  facie  evidence  of  every  fact  neces- 
sary to  enable  plaintiff  to  recover,  relates  to  a 
matter  affecting  municipal  government,  and  is 
therefore  valid,  though  it  is  special  legislation. 
—Richardson  v.  Mehler  iKy.)  957. 

Ky.  St.  i  3063,  giving  any  bona  fide  citis^en 
of  any  city  of  the  second  class  the  right,  on  i)e- 
tition  filed  in  the  circuit  court,  to  have  tiie 
validity  of  a  city  ordinance  tested,  held  not  un- 
constitutional.— ^Shoemaker  v.  Hodge  (Ky.)  979. 

I  Z,  AmeBdmeat.  revlsloa,  and  codifica- 
tion. 
Laws  1897,  c.  130,  p.  188,  entitled  "An  act 
to  amend  articles  641  and  642,  chapter  2,  title 
21,  of  the  Revised  Civil  Statutes  of  Texas,  re- 
lating to  corporations,"  is  not  open  to  the  con- 
stitutional objection  that  its  caption  refers  to 
inappropriate  articles  as  the  subject  of  amend- 
ment.— Aycock  V.  San  Antonio  Brewing  Ass'n 
(Tex.  av.  App.)  953. 

S  3.     Repeal,  suspension,  ezplratioii,  and 
reTival. 

Where  a  joint  bond  was  executed  prior  to 
the  repeal  of  Laws  1839-40,  p.  73,  making  a 
joint  bond  joint  and  several,  the  law  entered 
Into  the  bond  and  gave  it  the  effect  ot  a  joint 
and  several  bond,  and  its  subsequent  repeal 
did  not  change  the  effect — Allen  v.  Stovall 
(Tex.  Sup.)  863;    Stovall  v.  Allen,  Id. 

I  4.     Conatmotlon  and  operation. 

The  fellow  servant  law  (Laws  1897,  p.  96) 
held  to  be  in  pari  materia  with  Rev.  St.  18S9,  S 
2666,  defining  the  term  "railroad  corporation." 
—Powell  T.  Sherwood  (Mo.)  485. 


STATUTES  CONSTRUED. 


VHITED  STATES. 

CONSTITUTION. 
Amend,  art  14 964 

STATUTES  AT  LARGE. 

1899,  March  3,  ch.  419.  30 
Stat  1014 802 

REVISED  STATUTES. 

I  3802  544 

I  51'^2  429 

i  5198 454 

ARKANSAS. 

CONSTITUTION. 

Art  2,  88  8,  17 807 

Art  7,  8  19 802,  993 

Art  7,  8  28 798 

SANDELS    &   HILL'S 
DIGTSST. 

f  114,  116 63 
2343  et  seq 069 
4881  801 
5082,0083 807 
5138 999 
5672 997 

88  5934,  6935 05 


C196 
6625 


804 
799 


LAWS. 


1874-75,  p.  242 

1875,  p.  25.  Amended  by 

Laws  1879,  p.  95 

1879,  p.  33.  Amended  by 

Laws  1881,  p.  132 

1879,  p.  95 

1881,  p.  132 

189L  p.  261 

1893,  p.  145 


i  322 


0AI.IFORNIA. 

CIVIL  CODE. 


70 

796 

66, 

796 

60 

89 

807 


62 


i^uirois. 

STARR  &  CURTIS'   ANNO- 
TATED STATUTES  1896. 
Volume  2. 
Page  2796,  par.  7 602 

KANSAS. 

GENERAL  STATUTES  1897. 

Volume  2. 
Ch.  95,  88  12,  15 681 


KEMTUOKT. 

CONSTITUTION. 

Schedule,  8  1 23 

-62 14,  602 

61 475.  615 

18  99.  152 480,  481 

l',h    9.-kS 

157 24,  283,  2S4 

158 24 

164  4 

I  170 437 

I  171  44 

«  174  989 

f  179 24 

I  216  4 

I  218 20,  22.  33,  448 

8  242 964,  981 

CIVIL  CODE   OP    PRAC!- 
TICE. 

8  25  446 

i  428 584 

I  499  40 

8  597  984 

f  &>i 465 

I  892 771 

8  727  31 

CRIMINAL  CODE  OP 
PRACTICE. 

8  94  752 

8  219  616 
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STATUTES  1899. 

H  126,  127 813 

I  178 31 

1448 467 

I  679  536 

i  767  4 

f  819  20 

(  820 22,  448 

I  821  4 

I  1094 432 

i  1304 475 

{§  1452,  1540 477 

I  2080  473 

I  2157 783 

|§  2500-2M8 4»55 

I  2.128  577 

«  25.57,  2557a 615 

i  2615  785 

I  2777  964 

|§  2804,  2826,  2834,  2837 

957,  958 

I  28.'J8 • 958,  904 

{  3005 14 

«  3003  979 

i  3915  427 

§  4141 759 

§§  4146,  4251..... 437 

8  4314 484 

}§  4423,  4424,  4541.. 467,  468 

LAWS. 

1867-08,  p.  24 1 

1889-90,  p.  149 580 

1889-90,  p.  674 44 

1893,  p.  612 776,  777 

BQSSOITBI. 

CONSTITUTION. 

Amend.  1884,  $  6 844,  845 

Art.  2,  f  5 495,  1100 

Art.  6,  i  12 729 

Art.  6,  8§  22,  23 388 

Art.  9,  S  2 104 

Art.  10,  f  12 390 

Art.  10,  I  22 A49 

Art.  12,  8  8 378 

Art.  15,  I  2 849 

GENERAL  STATUTES  1866. 

Page  227 890 

Page  717,  I  14 687 

Page  718,  I  3 087 

REVISED  STATUTES  1855. 
Ch.  32,  SS  32,  35,  42.  .698,  699 

REVISED  STATUTES  1879. 
I  2693 116 

REVISED  STATUTES  1889. 


Ch.  99.  art.  2 371 

fg  301,  305 67a  679  i 

i  1601  811; 

I  1825  815  ! 

I  2241  375  I 

IS  2407,  2408 819, 
2499 3781 
2011  374! 
2(«i6  485, 
31(S6  390 

f§  S^23.  3327 831 

IS  4<)T0,  4071 101 

§  4518  94  I 

§§  4903,  4907 720 

i   4977  809; 

Is  5329-5331 678,  679 

fi  5435,  5439 832  i 

I  5441  729  I 

Is  5849,  6850,  5860,  5869  400 

«  6740 104,  1051 

|«  7079,  7080 693 

{  7111 819 


;$  7626,  7092 388 

i  8922 734 

REVISED  STATUTES  1899. 

Ch'.  6771  390 

it  74,  75,  78 672 

2S4 726 

i  592,  596,  607,  609,  612, 

628.  629 705 

I  1616  815 

if  3416,  3417 823 

II  4474,  4476 409 
7044  et  Beg 1112 
i  7057,  7002-7066 1118 
7122  849 
9339 495 

WAGNER'S  STATUTES. 

Volume  1. 

Page  539,  H  5,  8,  10 04 

LAWS. 

1876,  p.  00,  81 lie 

1875,  p.  61 847 

1887,  p.  39,  8  2 814,  816 

1893,  p.  76,  art.  4,  §63...  388 

1893,  pp.  89,  90 825 

1895,  pp.  243,  244 888 

1807,  p.  96 485 

TENlfESSEE. 

CONSTITUTION  1870. 
Schedule,  8  4 ^,^02 

CODE  185& 
88  1081,  1986,  1987 1180 

CODE  1871. 
88  2877-2879 191 

MILLIEEN    ft    VERTREEIS' 
CODE. 

88  2701,2707 797 

8  4230 185 

88  5622,  6623 797 

SHANNON'S  CODE. 

2337 290 

4990  606 

5269 183 

8  6115,  6116,  6121 227 

i  6195 290 

LAWS. 

1855-56,  ch.  122 209 

1857-58,  p.  403 209 

1873,  ch.  19 1130 

1875,  ch.  142,  18  5,  10. . . .  226 
1899,  ch.  275,  g  1 1120 


TEXAS. 

CONSTITUTION. 

Bill  of  Rights,  art.  1,   8 

14   1009 

Art.  1,  j  17 914 

Alt.  1,  I  28 149 

Art.  5,  I  6 1030 

Art.  6,  8  11 1030 

Art  6,  8  13 1009 

Art.  10,  S  2 802 

Art.  15,  I  51 332 

Art  16,  I  23 884 

BATTS'     ANNOTATED 

CIVIL  STATUTES. 
Art*.  42189E,  4218k,  4218;  650 


CODE  OF  CRIMINAL  PRO- 
CEDURE 1895. 

Art.  296 897 

Art  695 563 

Art  707 1018 

Art  724 684 

Art  768 1021 

Art  822 1018 

PENAL  CODE  1895. 

Art  112 668 

Art.  480 631 

Art.  60S,  8  21 914 

Art  770 878 

Art.  704 823 

REVISED  CIVIL  STAT- 
UTES 1807. 
Art.  1706 182 

REVISED  STATUTES  1805. 
Tit.  36,  ch.  7,  arts.  1804- 

1804d,  1804t  1809,  1810  621 
Tit  71,  arts.  3498a,  S498b, 

3498n   1001 

Tit  87,  ch.  12,  arts.-4218e, 

4218J.  4218k 1001 

Art.  263 040 

Art  820 610 

Art  754 008 

Arts.  997.  1000 laiO 

Arts.  1.395,  1.398 6.54 

Art  1452 1061 

Art  1472 178 

Arts.  1798,  1804t 160 

Art  2284 1007 

Art  2302 026,  666 

Art  2369 180 

Art  2546 632 

Art  2704 864 

Art  2967 867 

Art.  2968 624 

Art  2992 1032 

Art  3017 1061 

Arts.  3103,  8104 860 

Art  3301 807 

Arts.  8312,  8818..  ..1048,  1044 

Art  33.57 864 

Art  3498n 538 

Art.  3930 925 

Art.  8938 161 

Arts.  4414-4418 1043 

Art  4496 1025 

Art  4507 149 

Arts.  4.574,  4575,  4581...  1028 

Art  4040 1031 

Art.  4641 152 

Art  .5168 155 

Art  5277 1031 

Art  5315 623 

SATLES'  CIVIL  STATUTES 

1807. 
Tit   21,   ch.   2,   arts.   641, 
642.     Amended  by  Laws 
1897,   pp.    188,   189,   ch. 

130  i),8   flS4 

Art  1234 1067 

Art  12(55 650 

Art  3504b 550,  1067 

Art.  1504d 1067 

Art  1607 550 

Art  2284 934 

Arts.  240.5,  249.5o,  2405i..  161 

Arts.  2938a,  2938b 922 

Art  .3340 918 

Art  3619 848 

Art.  39.59 028 

Art  5000J 015 

WHITE'S       ANNOTATED 

CODE   OP   CRIMINAL 

PROCEDURE 

1805. 

Art.  724 684 
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WHITE'S     ANNOTATED 

PENAL  CODE 

1885. 

Art  6T5 WT 


CITY  CHARTER. 

Houston.     Laws  1893,  ch. 
6.iia6y  63 


538 


LAWS. 

1839-40.  p.  73 ..863,  864 

1881.  p.  13.  tt  2.  a......  .^327 

1887,  p.  88 914.  1001 

1888.  ch.    5.    a    86,    5S. 
Houston  City  Charter.. .  638 

1805.  p.  68 Kl 

1895.  p.  63 1001 

1897,  p.  6 161 


1897,  p>  S8 857 

1897,  p.  48.     Amended  by 

Laws  1899,  p.  329 1«27 

1887,  p.  112 884 

1897,  pp.  188,  189,  ch.  IM 

1899,  p.  215 571 

1899,  p.  259,  §  J  1.2 9SS 

1899,  p.  329 1027 

1900,  p.  18 1027 


STOCK. 

Corporate  stock,  see  "OorporatlonB,"  f  2. 

STOCKHOLDERS. 

Of  corporaHon^  see  "Corporations,"  t  3» 

STOLEN  GOODS. 

See  "BcodTiiw  Stolen  Ooods." 

STREET  RAILROADS. 

Sm  "Raifaroads." 

I  1.    EatabllabaMBt,    ooaaatmetlMii    •■< 

A  dty  ordinance  grantiug  to  a  street-railroad 
«^paay  the  riaht  to  operate  its  cars  by  elec- 
««lSWa»  T*lid,  though  the  company  was  an- 
SJSed  by  it.  diarter  toaperate  its  cars  on^ 
by  animal  power.— Lontariae  &  N.  K.  l>o.  t. 
BowUb*  Green  Ry.  Ob.  (Ky.)  4.       . 

Const  I  216,  providing  that  "all  railway, 
trS?sfer.  belt  line,  aud  railway  bridge  compa- 
nies shaU  allow  the  tracks  of  each  other  to 
unite,  intersect,  and  cross  at  any  point  where 
sach  union,  intersection,  and  crossing  is  rwaon- 
able  or  feasible,"  appUe.  to  street  ^>«>»dB,  as 
well  as  steam  ralltoadfc— Lo^srllle  &  N.  R.  Co. 
T.  Bowling  Green  Ry.  Co.  (Ky.)  4. 


Ky  St.  S  767.  forbidding  the  construcUon  U 
onerkilroad  across  another  without  the  approv- 
al of  the  railroad  commission,  does  not  apply 
to  the  crossing  of  a  tnmk  railroad  by  a  street 
raUroad,  under  Id.  i  821.--Louisrllle  &  >.  B. 
Ob.  ▼.  Bowling  Gr«en  Ry.  Oo.  (Ky.)  4. 

The  crossing  at  grade  of  a  steam  railroad  by 
an  electric  street  railroad  in  a  narrow  street 
will  not  be  enjoined,  as  unreasonable  or,  not 
feasible,  merely  because  several  tracks  wIU  be 
crossed,  and  40  or  45  trains  pass  each  day,  or 
because  the  overhead  wires  will  be  a  source  of 
daneer  in  the  operation  of  trains.— Louisville  & 
N.  R.  Co.  V.  Bowling  Green  Ry.  C!o.  (Ky.)  4. 

Where  a  street-railroad  company,  prior  to  the 
adoption  of  the  present  constitution,  construct- 
ed its  road  over  certain  itreeta  under  an  ordi- 
nance, it  had  the  right,  after  the  adoption  of 
the  constitution,  to  extend  its  line  over  other 
streets  and  parts  of  streets  named  in  the  orig- 
inal ordinance  without  becoming  the  highest 
bidder  for  the  privilege,  as  required  by  Const. 
{  lfl4.-Lotil8viire  &  N.  R-  Oo.  v.  Bowlhig  Green 
Ry.  Oo.  (Ky.)  4. 

Act  March  26.  1887.  relating  to  the  constrnc- 
tion  of  street  railways,  held  to  apply  to  a  street 
railway  constructed  and  operated  on  the 
street.— Ruckert  t.  Grand  Ave,  Ry.  Oo.  (Mo.) 
814. 

The  rights  of  a  street-railway  company  and 
•butting  property  owners  Md  covered  by  Act 
1887,  as  amended  and  revised  by  the  acts  of 
1889  and  1899,  and  not  by  the  act  as  it  ong- 
iually  stood.— Ruckert  v.  Grand  Ave.  Ry.  Co. 
(Mo.)  814. 

There  Is  nothing  in  the  constitution  prohibit- 
ing the  enactment  of  Laws  1897,  c.  130,  pp. 

1»,  1€»,  amendiog  Rev.  Or.  St.  tit  21.  o   2. 


arts.  641,  642,  so  as  to  authoriie  the  creation 
of  corporations  for  the  purpose  of  construct- 
ing and  operating  street  railways  In  cities  and 
towns  "for  the  transportation  of  freight."— 
Aycock  T.  San  Antonio  Brewing  Aaa'n  fTex. 
Civ.  App.)  953. 

A  niHroad  corpcuration,  formed  by  only  3 
persons,  under  Rev.  Ctv.  St  tit  21.  c.  2,  arts. 
641,  642,  as  amended  by  Laws  1897,  c.  130. 
pp.  188,  188,  for  the  pnrpoae  of  operating  a 
street  railway  for  freight  transportation,  la  not 
such  a  company  at  is  contemplated  by  Rev. 
St  tit  94,  requiring  not  leas  than  10  pesons 
as  incorporators  of  a  railroad  company.— Ay- 
cock  V.  San  Antonio  Brewing  Ass'n  (Tex.  Civ. 
App.)  958. 

When  •  corporation  formed  trader  Laws 
1897,  c.  130,  pp.  188,  189,  for  the  purpose  of 
operatiikg  a  street  railway  in  a  city  for  the 
transportation  of  freight,  has  obtaioed  the 
sanction  of  the  proper  authorities  to  the  use 
of  th«  line  of  an  ordinary  streat-railway  com- 
pany for  freight  transportation,  an  injunction 
against  such  use  of  the  street  is  improper.— Ay- 
cock  V.  San  Antonio  Brewing  Ass'a  (Tex.  CSv. 
App.)  953. 

The  use  of  streets  by  a  eetporation  formed 
under  Laws  1897,  c.  180,  pp.  188,  189,  for  the 
purpose  of  operating  a  street  railway  in  a  city 
for  ^e  transportation  of  freight,  is  coDsistent 
with  the  purpose  for  which  streets  exist,  and 
an  abutting  property  owner  is  not  entitled  to 
have  such  vise  enjoined  or  declared  a  nuisaace. 
—Aycock  V.  San  Antonio  Brewing  Aas'n  (Tcs. 
Qv.  App.)  963. 


An  ordinary  street-railway  comp«iiy,  whicli 
has  leased  its  line  to  a  corporation  formed  un- 
der Laws  1887,  c.  130,  pp.  188,  189,  for  the 
purpose  of  operating  a  street  railway  in  a  city 
for  the  transportation  of  freight  is  liable  equal- 
ly with  such  corporation  for  injury  to  lidjt- 
cent  property.- Aycock  v.  San  Antonio  Brew- 
ing Ass'n  (Tex.  Qv.  App.)  953. 

I   C     Resnlation  and  operation. 

Instruction  requiring  gripman  under  the  cir- 
cumstances of  the  case  to  have  sounded  his 
Song  held  not  erroaeoua.— Schmidt  v.  St.  Louis 
t.  Oo.  (Mo.)  834. 

Instmction,  in  action  for  killing  child  on 
tra«k,  ••  to  duty  of  gripman  to  watch  for  ap- 
pearance of  chiidrcD,  held  not  inconsistent  with 
statement  that  plaintiff  did  not  claim  the  grip- 
man  was  negligent  in  failing  to  stop  car  quick- 
ly after  he  discovered  child. — Schmidt  v.  St. 
Louis  R.  Co.  (Mo.)  834. 

STREETS. 

See  "Municipal  CorporationB,"  |(  9,  10. 


SUBROGATION. 


A  bank  hOd  liable  under  the  evidence  to  a 

county  collector's  bondsmen  for  funds  collected 
as  taxes  which  the  bank  had  appropriated  t» 
discharge  a  debt  of  the  collector  to  it— Carroll 
County  Bank  v.  Rhodes  (Ark.)  68. 


SUIT. 


See  ''Action." 
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8m  "Process." 

SUPREME  COURTS. 

See  "Courta."  i  8. 

SURETYSHIP. 

See  "Principal  and  Surety." 

TAXATION. 

See  "Mimidpal  Corporations,"  {  11;  "Schoolg 

and  School  Districts,"  f  1. 
Assenunents  for  nranicipal  improTementB,  see 

"Mimidpal  Oorporatiom,"  St  6,  7. 

I    1.    CoBstltntloaal     vevmlreaMnta    siid 
restrletioBS. 

Act  May  13,  1890,  anthorizing  the  building 
of  tnmpike  roads  in  Kenton  county,  and  provid- 
iag  for  a  tax  to  pay  therefor,  is  not  incon- 
sistent with  Const,  i  171,  requiring  uniformity 
of  taxation,  though  certain  towns  and  cities 
are  excluded  from  the  taxing  district — Devon 
▼.  Boske  (Ky.)  44. 

I  2.      Uablllty  of  persons  and  property. 

Const,  f  174.  autfaorizes  the  taxation  of  the 
franchisee  of  corporations^ — Henderaon  Bridge 
Co.  V.  JN^egley  (Ky.)  989. 

Certain  land  held  part  of  a  railroad  switch 
yard,  so  as  to  render  it  liable  to  taxation  by 
state  board  of  equalisation  under  Rer.  St.  1889, 
<  9339.— State  ex  rel.  Spratt  t.  Chicago,  R.  I. 
&  P.  Ry.  Co.  (Mo.)  496. 

I  3.     livwy  and  assessment. 

It  \b  immaterial  whether  the  method  pre- 
scribed by  the  charter  of  a  corporation  for  the 
assessment  of  a  special  tax  in  its  aid  has  been 
followed  in  the  assessment  of  railroad  proper- 
ty, as  oneh  property  must  be  assessed  as  sa 
entirety  by  toe  state  board  of  railroad  commiB- 
sionera,  and  the  value  apportioned  for  the  tax- 
ing district  on  a  mileage  basis. — Vanceburg  & 
S.  li.  Turnpike  Road  Co.  ▼.  MaysviUe  &  B.  S. 
R.  Oo.  (Ky.)  749. 

In  fixing  the  value  of  the  capital  stock  of 

corporation  for  assessment  of  its  franchise. 
It  is  proper  to  take  its  income  as  a  basis,  though 
it  be  fixed  by  reason  of  a  guaranty  ma'de  by 
another  corporation. — Henderson  Bridge  Co.  v. 
Negley  (Ky.)  989. 

I   4.     Oolleotlon      and     enforcement 
against  persons  er  personal  prop- 
erty. 
A  commissioner  appointed  to  settle  with  the 
sheriff  as  tax  collector  has  no  authority  to  al- 
low him  any  credit  on  account  of  iasolvent  and 
delinquent  taxpayers,  or  on  acronnt  of  duplicate 
lists  or  other  errors  in  assessments,  unless  the 
fiscal  court  has  first  allowed  him  the  credit — 
Reams  v.  McHargnae  (Ky.)  487. 

Though  Const.  {  170,  exempts  from  taxation 
personal  property  of  a  persen  with  a  family 
•not  exceeding  ?250  in  value,"  nothing  is  ex- 
empt from  levy  and  sale  for  such  taxes  as  the 
owner  does  in  fact  owe. — ^Reams  v.  McHargue 
(Ky.)  437. 

Under  Act  May  23,  1890,  an  action  to  recov- 
er taxes,  eommeaccd  more  tiian  five  years  after 
the  property  was  assessed  or  might  have  been 
assessed,  was  barred. — CSty  of  Lonieville  v. 
Commonwealth  (Ky.)  580. 

The  fact  that  several  different  methods  of 
valuation  or  assessment  are  stated  in  an  action 


burg  &  S.  L.  Turnpike  Road  Co.  v.  MaysvUIe 
&  B.  8.  R.  Oo.  (Ky.)  749. 

Rev.  St  1889,  {  7692,  requiring  actions  to 
en.'orce  taxes  on  real  estate  to  be  brought 
within  five  ^ears,  does  not  apply  to  actions  to 
recover  deUnquent  persoaal  taxes. — State  ex 
rel.  Bauer  v.  Edwards  (Mo.)  388. 

Acts  iS05,  pp.  243,  244,  do  not  prevent  the 
institution  of  a  suit  to  collect  delinquent  taxes, 
returned  prior  to  January  1,  1895,  from  being 
commenced  prior  to  December  31,  1895.— Stats 
ex  rel.  Bauer  v.  Edwards  (Mo.)  388. 

Under  Const  art  6,  M  22,  23,  the  ckcait 
court  has  jurisdiction  of  a  suit  for  delinquent 
taxes  against  the  executor  of  a  taxpayer. — 
State  ex  rel.  Bauer  v.  Edwards  (Mo.)  388. 

A  petition  in  a  suit  to  recover  a  special  tax 
hM  insuffident  as  stating  the  pleader's  conclu- 
sion, rather  than  the  facts. — Muler  v.  Oawford 
Independent  School  Dist.  (Tex.  (3v.  App.)  8M. 

A  petition  in  a  suit  to  recover  a  special  tax 
Md  Insuffident,  as  failing  to  allege  that  the 
realty  involved  was  within  the  particular  ter- 
ritory where  the  tax  was  levied.  —  Miller  v. 
Crawford  Independent  School  Dist  (Tex.  Civ. 
App.)  894. 

i  S.     Redemption  fnm  tax  ssde. 

In  a  proceeding  for  the  issaaace  of  a  deed  on 
a  tax  sale  for  sewerage  benefits,  held,  that  t^ 
plahitiff  was  estopped  from  daiming  title  there- 
under.— Hardin  v.  McGreevy  (Ark.)  51. 


I  6.     Viuc  tides. 

Where  a  deed  otherwise  properly  describes 
land,  a  mistake  In  the  number  of  acres  is  im- 
material, and  win  not  invalidate  a  sale  made 
under  an  assessmeat  thereon.— ToweU  v.  Etter 
(Ark.)  53. 

A  tax  deed  hM  void  because  of  an  inenffi- 
etent  description  of  the  land  conveyed.— Rhodes 
V.  Covington  (Ark.)  799. 

Sand.  &  H.  Dig.  |  6625,  permitting  no  one 
to  question  the  title  acquired  by  a  deed  of  the 
clerk  of  the  county  court  under  certain  circum- 
stances, h«ld  to  have  no  application  to  an  ac- 
tion brought  to  recover  land  by  reason  of  a  tax 
deed  in  plaintiff's  favor,  where  the  deed  was 
void  on  Its  face.— Rhodes  v.  Covington  (Ark.) 
799. 

TELEGRAPHS  AND  TELEPHONES. 

I   1.     Renlation  and  operation. 

Facts  held  not  to  show  that  a  telegraph  com- 
pany was  negligent  in  delivering  a  message,  so 
fls  to  render  it  liable  for  the  delay. — Western 
Union  Tel.  Co.  v.  Redlnger  (Tex.  Civ.  App.)  156. 

The  failure  of  the  petitloa,  in  an  action 
against  a  telegraph  company  for  negligence  in 
delivering  a  message,  to  allege  a  prior  presen- 
tation of  the  claim  to  the  company  as  required 
by  tJie  contract  does  not  require  a  dismissal  of 
^he  action;  but  the  petition  may  be  amended, 
on  the  taxation  of  the  accrued  costs  to  the 
plaintiff.— Western  Union  Tel.  Oo.  v.  Hays 
(Tex.   Civ.  App.)  171. 

Where  a  telegraph  company  defends  an  ac- 
tion  for  failure  to  deliver  a  message  on  the 
groimd  that  no  claim  for  damages  was  present- 
ed as  provided  in  a  condition  in  an  alleged 
contract,  the  plaintiff  cannot  deny  the  existence 
of  such  condition  unless  he  pleads  nnn  est  fac- 
tum.—Western  Union  Tel.  Oo.  v.  Hays  (Tex. 
av.  App.)  171. 

Where  a  contract  for  the  transmission  of  a 
telegraph  message  requires  daims  for  damages 
for  negligence  in  tranonilssion  or  delivery  to  be 
presented  within  90  days,  the  sender  cannot 
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maintain  an  action  commenced  within  aach 
time  witboat  a  prior  presentation  of  such  claim. 
—Western  Union  Tel.  Co.  t.  Hays  (Tex.  (St. 
App.)  171. 

An  ingtructiMi  that  a  telegraph  company  is 
reqnired  to  accept,  transmit,  and  deliver  a  mes- 
sage with  reasonable  promptness  is  erroneous, 
as  indicating  that  the  duty  to  deiiver  the  mes- 
sage is  absolute,  instead  of  only  requiring  the 
company  to  exercise  ordinary  care. — Western 
Union  Tel.  Co.  t.  Hays  (Tex.  Qy.  App.)  171. 

The  delivery  of  a  telegraph  message  to  the 
partner  of  the  person  in  whose  care  it  was 
sent  AeU  not  sufficient  to  relieve  the  company 
from  liability.— Western  Union  Tel.  Oo.  T.  Hen- 
dricks (Tex.  Civ.  App.)  341. 

A  telegraph  company,  whose  receiving  agent 
knew  that  the  addressee  was  in  an  adjoining 
dty,  held  negligent  in  failing  to  retransmit  the 
message  to  such  city.— Western  Union  Tel.  Co. 
y.  Hendricks  (Tex.  av.  App.)  341. 

The  failure  of  a  father  to  reach  his  son  be- 
fore the  death  of  the  latter  is  not  an  element 
of  damages  for  a  failure  to  deliver  a  telegraph 
message,  where  the  father  could  not  have 
reached  the  son  before  his  death  if  the  message 
had  been  delivered.— Western  Union  TeL  Co. 
y.  Hendricks  (Tex.  Civ.  App.)  341. 

The  fact  that  the  addressees  of  •  telegraph 
message  were  temporarily  absent  from  the 
town  to  which  the  message  was  sent  Jield  not 
snfflcient  to  relieve  the  company  from  liability 
for  Its  failure  to  deliver  the  message.— West- 
ern Union  TeL  Oo.  v.  Hendricks  (Tex.  df. 
App.)  841. 

Evidence  held  to  show  that  a  telephone  op- 
erator was  defendant's  agent,  so  as  to  render 
defendant  liable  for  damages  resulting  from 
delay. — Southwestern  Telegraph  &  Telephone 
Oo.  y.  Taylor  (Tex.  Oiv.  App.)  1076. 

Evidence  Aeld  to  sustain  finding  that  plaintiff 
was  not  gniity  of  contributory  negligence  in 
choosing  route  by  which  to  reach  his  sick 
father  after  reception  of  telephone  message.— 
Southwestern  Telegraph  &  Telephone  Oo.  y. 
Taylor  (Tex.  Civ.  App.)  1076. 

TENANCY  IN  COMMON. 

I   1.    Mutual  rlfcltts,  duties,  and  U*1>U1> 
ties  of  eo-tenants. 

Where  plaintiff  and  defendant  erected  jointly 
a  building  on  a  lot  owned  by  defendant,  under 
an  agreement  that  the  first  story  was  to  be 
used  by  defendant  and  the  second  story  by  the 
plaintiff,  the  parties  are  Jointly  liable  for  re- 
pairs to  the  foundation  of  the  biiildiug.— Ho- 
topp  v.  Morrison  Lodge,  No.  76  (Ky.)  44. 

A  tenant  in  common,  excluding  a  co-tenant, 
held  liable  to  account  for  rents  in  excess  of  the 
enhanced  value  of  the  premises  due  to  its  im- 
provements. —  Renshaw  y.  First  Nat.  Bank 
(Tenn.  Ch.  App.)  184. 

A  co-owner  of  property,  who  is  holding  it  ad- 
versely to  the  other  tenants,  cannot  insure  the 
property  and  charge  the  co-tenants  with  a  por- 
tion of  the  premiums. — Gilroy  v.  Richards  (Tex. 
Oiv.  App.)  6C4. 

1  2.     Klslita    and   llaMUtles   of   eo-tea- 
aiits  as  to  third  persons. 

Where  ejectment  was  brought  by  plaintiffs  as 
the  heirs  of  H.,  and  one  of  them  was  not  made 
•  party  plaintiff,  a  decree  cannot  be  rendered 
in  their  favor  for  the  whole  tract. — ^Hughes  v. 
Woodard  (Tenn.  Ch.  App.)  191. 

TESTAMENTARY  CAPACITY. 

See  "WiUs."  i  1. 


See  "Larceny.' 


THEFT. 
THREATS. 


Indictment  held  sufficient  to  charge  the  of- 
fense of  "white-capping"  under  Acts  1899,  p. 
215.— Dunn  v.  State  (Tex.  Cr.  App.)  571. 

Indictment  for  sending  a  threatening  letter 
in  violation  of  the  "white-capping"  statute  held 
not  bad  because  of  a  patent  ambiguity  in  the 
name  of  the  person  to  whom  the  notice  was 
addressed  ana  that  of  the  person  by  whom  it 
was  received.- Dunn  y.  State  (Tex.  Cr.  App.) 
671. 

Indictment  for  white-capping,  charging  de- 
fendant with  sending  a  letter  containing  a 
threatening  drawing.  Acid  to  charge  the  com- 
mission of  a  crime.— Dnnn  v.  State  (Tex.  Cr. 
App.)  671. 

Threatening  letter  and  envelope  in  which  it 
was  contained  held  properly  admitted  in  evi- 
dence in  prosecution  for  white-capping.— Dunn 
y.  State  (Tex.  Or.  App.)  571. 

TIML 

For  performance  of  contract,  see  "Contracts," 

For  taking  appeal  or  sning  out  writ  of  error, 
see  "Api>eal  and  Error,"  |  3. 

TITLE. 

Color  of  title,  see  "Adverse  Possession." 
Retention  of  apparent  title  by  grantor,   see 

"BVandnlent  Oonveyances,"  |  1. 
Tax  Utles,  see  "Taxation.''  {  6. 
Title  of  lessor,  see  "Landlord  and  Tenant,"  1 1. 

TOLLS. 

Toll  roads,  see  "Turnpikes  and  Toll  Roads," 

TORTS. 

See  "Forcible  Entry  and  Detainer,"  {  1;  "Li- 
bel and  Slander'":  "Malicions  Prosecution"; 
"Negligence";   "Trover  and  Conversion." 

By  cities,  see  "Municipal  Corporations."  {  10, 

By  employes,  see  "Master  and  Servant,"  %  7. 

Causing  death,  see  "Death."  {  1. 

Measure  of  damages,  see    Damages,"  |  8. 

Evidence  hdd  not  sufficient  to  Justify  reversing 
a  judgment  against  defendants  as  joint  tort 
feasors  in  grading  a  street  without  authority. 
—Reed  y.  Peck  (Mo.)  734. 

TOWNS. 

See  "Counties";  "Schools  and  School  Dis- 
tricU,"  i  1. 

TRANSCRIPTS. 

Of  record  for  pnrpose  of  review,  see  "Appeal 
and  Error,"  |  8;    "Criminal  Law,"  (  2& 

TRESPASS. 

Ejection  of  trespasser,  see  "Carriers,"  {  4. 
Injuries   to   trespassers,    see    "Railroads,"    |S 

TRESPASS  TO  TRY  TITLE. 

See  "Ejectment" 

I   1.    Proeeedinm. 

Where  in  trespass  to  try  title  there  were  nel- 
ther  allegations  nor  proof  that  an  instrument 
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in  evidence  referred  to  land  In  controTersy,  the 
trial  court  erred  in  considering  the  description 
of  the  land  therein. — Turner  t.  Cochran  (Tex. 
Civ.  App.)  161. 

Eridence  in  trespass  to  try  title  h(M  to  cre- 
ate presumption  that  the  father  of  plaintiff  had 
assigned  «  headright  certificate  to  the  land  in 
controTeny  to  defendant's  predecessor,  which 
would  anthorise  a  judgment  for  the  defend- 
ant.—Stafford  ▼.  Kreiuhop  (Tex.  Civ.  App.)  166. 

The  plaintiff  in  trespass  to  try  title  held  not 
entitled  to  recover  on  the  ground  that  the  evi- 
dence  was  not  sufficient  to  show  that  the  head- 
right  certificate  to  the  land  under  which  de- 
fendant had  obtained  title  was  issued  to  plain- 
tiff's father,  thongh  the  person  to  whom  it  was 
issued  was  of  the  same  name.— Stafford  t. 
Kreinhop  (Tex.  Civ.  App.)  166. 

In  trespass  to  try  title,  where  defendant  also 
claimed  title,  a  finding  against  defendant's 
claim  and  disagreement  as  to  plaintiff's  does 
not  entitle  plaintiff  to  judgment  that  he  is  the 
owner.— Secord  t.  EUer  (Tex.  Or.  App.)  933. 

I  8.    SmbskoSi  «■«  and  ooevpatiaM,  Int- 
proremonta,  mud  taze*. 

Failure  to  answer  by  denial  in  trespass  to  try 
title  only  establishes  right  to  recover,  but  leaves 
question  of  damages  open.— Texas  Land  &  Cat- 
tle Co.  V.  Nations  (Tex.  Civ.  App.)  916. 

Heir  taking  possession  after  inquiry  in  good 
faith,  lielieving  the  property  is  his,  held  entitled 
to  benefits  of  Rev.  St.  art.  5277,  giving  de- 
fendant in  trespass  to  try  title  a  claim  for  im- 
provements. —  Bowan  v.  Rainey  (Tex.  Civ. 
App.)  1031. 


TRIAL 


Trial" 


"Refer- 


See   "Continuance";     "New 

ence":   "Replevin,''  {  2. 
Conformity  of  judgment  to  verdict  or  findings, 

see  "Judgment,"  {  4. 
Entry  of  judgment  after  trial  of  issues,  see 

"Judgment,''^?  4. 
Of  criminal  prosecutions,  see  "Criminal  Law," 

ft  15,  16.  24;    "Homicide,"  {  6;    "Larceny," 
^1  2;    "Rape,"  J  1. 
Of  particular  civil  actions  or  proceedings,  see 

"Adverae  Possession,"  S  3:    "Ejectment,"   i 

3;    "libel  and  Slander.'^  (  2;    "Negligence," 

«3. 

foreclosure  suits,  see  "Mortgages,"  {  6. 

probate  proceedings,  see  "Wills,"  i  3. 

suits  to  try  tax  titles,  see  "Taxation,"  {  6. 

Summoning  and  impaneling  jury,  see  "Jury," 

§  1. 

I   1.    Reoeptlon  of  evldenee. 

Objection  to  question  as  "incompetent"  hdd  !n- 
suflSdent- Tygard  v.  Falor  (Mo.)  672. 

Where  evidence  of  the  compromise  of  a 
counterclaim  was  improperly  admitted  without 
objection,  and  completely  barred  defendant's 
recovery,  it  was  not  error  for  the  court  to  pro- 
nounce judgment  in  accordance  therewith. — 
Rivers  v.  Blom  (Mo.)  812. 

Where  a  witness  admitted  on  cross-examina- 
tion that  he  did  not  know  the  market  value  of 
the  realty,  it  was  error  to  refuse  to  strike  out 
his  testimony  as  to  such  value  on  direct  exam- 
ination.—Tyler  S.  E.  Ry.  Co.  V.  Hitchins  (Tex. 
Civ.  App.)  1068. 

It  was  not  error  to  allow  a  witness  to  tes- 
tify over  an  objection  that  his  testimony  was 
hearsay,  when  in  fact  only  a  part  of  it  was 
open  to  that  objection,  and  no  specific  objection 
was  made  to  any  particular  portion.- Keat- 
ing Implement  &  Machine  Co.  v.  Erie  City 
Iron  Works  (Tex.  Ov.  App.)  546. 

An  insolvent  debtor,  who  has  conveyed  his 
property  to  a  trustee  for  distribution  among  his 
CT<-ditors,  cannot  object  to  the  introduction  of 
evidence  in   an  action   against  his  trustee   in 


which  he  was  joined  as  a  party,  wliich  evidence 
did  not  in  any  manner  tend  to  increase  bis  lia- 
bilitv  to  the  creditor.— Wilson  v.  National  Bank 
of  (Jlebnme  (Tex.  dr.  App.)  1067. 

i  S.     Arfnunents  and  oondnot  of  eouiael. 

Where,  in  action  on  fire  policy,  defense  was 
that  insured  had  set  the  fire,  and  there  was 
evidence  of  a  prosecution  for  arson,  bnt  no  evi- 
dence of  an  acquittal,  it  was  error  for  counsel 
to  state  to  the  jury  that  the  insured  had  lieen 
tried  and  acquitted. — Phoenix  Assar.  C!o.  Of 
London  v.  Stenson  (Tex.  Civ.  App.)  542. 

Refusal  of  court  to  restrain  counsel  in  his  ad- 
dress held  error.— Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Wood  (Tex.  Civ.  App.)  654. 

i  3.     Taking  ease  or  qnestlon  from  Jnry. 

Under  the  evidence  the  question  of  plalntifrs 
compliance  with  the  terms  of  a  power  of  sale  of 
personalty  held  one  for  the  jury. — Heieiman  ▼. 
Robinson  (Tex.   Civ.   App.)   657. 

In  an  action  in  the  county  court,  defendant 
having  pleaded  to  the  jurisdiction,  that  plaintiff's 
allegation  of  amount  involved  was  false  and 
fraudulent,  to  give  the  county  conrt  Jurisdiction, 
the  question  hdd  for  the  jury. — Wanhscaffe  r. 
Pontoja  (Tex.  Cir.  App.)  663. 

{  4.    Instmetloas    to    Jary— Frovliice    of 
court  and  Jnry  in  general. 

It  was  error,  in  instructing  the  jury,  to  as- 
sume that  plaintiff  had  been  appointed  health 
officer,  when  that  fact  was  in  issue. — ^Hender- 
son County  V.  Dixon  (Ky.)  7S6. 

It  is  not  error  to  assume  as  a  fact,  in  an 
instruction,  a  minor  point  about  which  there  is 
no  dispute,  though  it  is  technically  in  issue.— 
Schmidt  V.  St.  Louis  R.  Co.  (Mo.)  834. 

An  instruction  defining  the  term  "pre^nder- 
anoe  of  evidence"  held  to  be  on  the  weight  of 
evidence,  and  hence  erroneous. — Dallas  Cotton 
Mills  y.  Ashley  (Tex.  Civ.  App.)  160. 

Instruction  held  properly  refused  as  on 
weight  of  evidence. — Texas  &  P.  Ry.  Co.  v. 
Durrett  (Tex.  Civ.  App.)  904. 

In  an  action  by  an  employ^  for  injuries,  an  in- 
struction held  erroneous  as  assuming  a  contro- 
verted fact  to  be  proven. — St.  I..oniB  S.  W.  Ry. 
Co.  of  Texas  v.  Smith  (Tex.  Civ.  App.)  1064. 

Where  plaintiff's  case  was  supported  by  his 
own  testimony  alone,  and  disproved  by  defend- 
ant's witnesses,  an  instruction  defining  the  term 
"preponderance  held  erroneous  as  a  comment  on 
the  weight  of  the  evidence. — St  Louis  8.  W. 
Ry.  Co.  of  Texas  v.  Smith  (Tex.  Civ.  App.) 
1064. 

§  5.     —   Ifeoessity  and  snbjeet-matter. 

An  instruction  that  a  witness  is  only  valuable 
to  the  extent  that  his  evidence  "ostablishes" 
some  material  fact  held  erroneous. — Endowment 
Rank  of  Order  of  K.  P.  v.  Steele  (Tenn.  Snp.) 
1120. 

I  flL     ^—  Form,     reqnlaltes,     and     snlB- 
olaaoy. 

The  giving  of  instructions  which  cover  9^ 
printed  pages  hdd  of  itself  to  be  ground  for  re- 
versal of  the  judgment. — Sidway  v.  Missouri 
Land  &  Live-Stock  Co.  (Mo.)  706. 

{  7.     —  AppUoablllty  to  pleadings  and 
OTidenoe. 

Where  the  pleading  and  proof  showed  that 
one  M.  made  an  offer  to  purchase  property, 
without  specifying  how  long  the  offer  should 
remain  open,  instructions  based  on  the  theory 
that  the  offer  was  limited  to  a  certain  date 
were  properly  refused.— Cohen  v.  Cohen  (Tex. 
Civ.  App.)  544. 

A  charge  in  reference  to  a  railway  cnm- 
!  pany's  liability  for  allowing  passengers  to  use 
.  obscene  and  indecent  language  held  erroneous 
l  as  not  warranted  by  the  facts. — Duck  v.  St 
!  Louis  &  S.  W.  Ry.  Co.  (Tex.  Civ.  Ayp.)  881. 
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In  suit  to  establish  a  boundary  tine,  an  in- 
•traction  hdd  erroneous  as  not  warranted  by  the 
«FTldenee.— Stacy  t.  Greenwade  (Tex.  Cir.  App.) 
1059. 

An  instrvetiiA  Add  erroneou,  as  sabmittinxa 
qnestlon  as  to  wliich  there  was  no  conflict  in 
the  evidence. — ^International  &  Q.  N.  R.  Co.  r. 
Lenia  (T«x.  CiT.  App.)  1081. 

f  8.     —  Baqneata  or  pvayexs. 

Where  the  court  instructed  the  jury  aa  to  con- 
tributory nefdigence  in  use  of  street,  defend- 
ants cannot  complain  of  refusal  to  further  in- 
struct. If  plaintiff  droye  on  the  right  side  of 
the  street,  when  the  left  side  was  the  usual 
and  nearer  and  safer  route  to  travel,  to  find 
for  defendants.— Padocah  By.  &  Iiight  Co.  v. 
Lcdaincer  (Ky.)  11. 

■Where  the  court  instructed  to  find  for  plain- 
tttf  the  amount  of  the  account  sued  on,  and 
then  gave  a  separate  instruction  as  to  de- 
fendant'* right  to  recover  on  a  comnterdaim, 
defendant  cannot  complain  that  the  court 
f^led  to  ezpieasly  tell  the  juiy  that  the  amount 
of  plaintiiTa  account  ahoold  be  credited  by 
whatever  miiiifat  be  found  due  the  defendant 
apon  his  counterclaim.— Lloyd  t.  Knadler  (Ky.) 

In  an  action  agaijMt  a  phyddan  for  malprac- 
tice, the  failure  to  instruct  aa  to  the  rule  by 
which  damagea  should  be  estimated  held  not 
L— Wlieeler  v.  Bowles  (Mo.)  675. 


Where  an  instruction,  in  connection  wiOi 
other  portions  of  the  charge,  preaented  the  issue 
as  favorably  to  defendant  a*  it  was  sought  to 
be  presented  in  the  special  charge  requested, 
there  was  no  error  in  refusing  toe  request- 
Houston  &  T.  a  Ry.  Co.  V.  Most  (Tex.  Civ. 
App.)  8M. 

Where  a  requested  Instruction  has  been 
given  in  substance,  It  is  properly  refused.— Tex- 
as &  P.  By.  Co.  V.  Durrett  (Tex.  Civ.  App.) 
904. 

Where  a  requested  instruction  has  been 
fully  covered  in  the  main  charge,  it  is  properly 
refuaed".— Texas  &  P.  Ry.  Co.  v.  Wooldridge 

g'ex.  Civ.  AppO  006;   dftrler  8.  B.  By.  Co.  ▼. 
itcbina  (Tex.  Civ.  App.)  1068. 

{  9.     —  GoaatavetloB  aad  mntm,H*m, 

An  erroneous  instniction  as  to  tne  weight  of 
erldeme  /leU  not  cnred  by  another  instmrtion. — 
Endowment  Rank  of  Order  of  K.  P.  v.  Steele 
(Tenn.  Sop.)  1128. 

In  an  action  against  a  carrier  for  Injuries 
received  by  a  passenger  in  alighting  from  a 
train,  an  inatmction  as  to  the  lengtn  of  time 
the  train  should  be  stopped  to  allow  passengers 
to  alight  held  proper.— Houston  &  T.  O.  Ry.  Co. 
V.  Moss  (Tex.  Qv.  App.)  884. 

i  10.    Trial  by  conrt. 

Where  conclusions  of  law,  based  on  separate 
and  distinct  findings  of  fact  to  which  no  exesp- 
tions  were  taken,  are  correct,  the  judgment 
win  be  affirmed.— Leavltt  t.  Taylor  (Mo.)  885. 

TROVER  AND  CONVERSION. 

i  1.    Aotioas. 

Where  a  trespasser  willfully  enters  the  land 
of  another,  and  removes  timber  therefrom,  and 
sells  it,  he  is  liable  to  the  landowner  for  the 
full  value  of  the  timber  at  the  time  of  the 
conversion,  without  any  deduction  for  his  labor 
and  expenses.— Central  Coal  te  Oolce  Co.  v.  John 
Henry  Shoe  Co.  (Ark.)  48. 

Where  a  person  enters  the  land  of  another 
through  mistake,  and  cuts  and  removes  timber 
therefrom,  and  sells  it,  he  is  entitled  to  an  al- 
lowance for  his  labor  and  expenses  in  compnt- 
*'*~**^  damage  to  tlie  landowner  for  ^e  con- 


version.—Central  Coal  ft  Ooke  Oo.  t.  John  Hen- 
ry Shoe  Ca  (Ark.)  49. 

Where  defendant  in  an  action  for  conversion 
is  shown  to  have  knowingly  purchased  ties 
from  a  person  wrongfully  entering  on  plain- 
tiff's land  and  cutting  and  converting  the  same, 
such  purchaser  is  liable  fbr  the  reasonable 
value  of  the  same  at  the  time  and  place  they 
were  converted  by  the  defendant,  with  6  per 
cent,  interest.— Central  Coal  &  Ooke  Co.  v. 
John  Henry  Shoe  Co.  (Ark.)  49. 

Where  a  trespasser  willfully  injures  the  lands 
of  another,  and  cuts  and  removes  timber  there- 
from, and  sells  it  to  another,  the  latter,  in  com- 
patinf;  the  damages  resnlting  from  the  conver- 
sion, IS  not  entitled  to  a  reductioa  for  the  work 
and  labor  of  the  wrongdoer  in  cntttag  and  re- 
moving the  timber.— Central  Ooal  ft  Coke  Oo. 
y.  John  Henry  Shoe  Co.  (Ark.)  49. 

Where  a  defendant  in  an  action  for  conver- 
sion justified  his  taking  possesaion  of  the  prop- 
erty nnder  the  foreclosure  of  a  landlord's  iicn 
in  a  Justice  court,  the  statement  of  facts  filed 
with  the  Justice  held  properly  excluded  as  im- 
DkateriaL— Irwin  t.  Bexar  (Jonnty  (Tex.  dr. 
App.)  550. 

Where  plaintiff  obtained  possession  of  prop- 
erty under  foreclosure  of  a  landlord's  lien 
against  defendant  and  others  as  co-defendants, 
evidence  that  one  of  the  co-defendants  was  not 
served  with  process  kdd  properiy  exdttded  as 
immaterial  in  a  suit  by  defendant  against  plain- 
tiff for  converting  the  property. — Inrin  ▼.  Bex- 
ar County  (Tex.  Civ.  App.>  560. 

A  suit  for  conversion,  broudit  within  two 
years,  is  not  barred  by  laches.— Texarkana  Wa- 
ter Co.  V.  Kizer  (Tex.  Civ.  App.)  813. 

Measure  of  damages  for  wrongful  conver- 
sion is  the  valoe  of  m«p«ty  at  date  of  con- 
version.—Texarkana  Water  Co.  t.  Blizer  (Tex. 
Civ.  App.)  913. 

In  conversion,  interest  will  not  be  oompnt- 
ed  as  damages,  where  none  is  prayed  for.— 
Texarkana  Water  Co.  v.  Kizer  (Tex.  Ctr.  App.) 
813. 

TRUSTS. 

Charitable  trusts,  see  "Gharitiee.'' 
Combinatiofui  to  monopolise  trade,  see  "Mo- 
nopolies," I  1. 
Trust  deeds,  see  "Mortgages." 

I   1.    OveatloB,  aslBteaee,  «ad  vnUditr. 

Where  plaintiff  and  defendant  purchased  land 
joiutl.y,  and  had  it  conveyed  to  defendant  under 
au  agreement  by  which  defendant  made  the 
cash  payment  of  one-third  of  the  price  an4 
plaintiff  was  to  pay  the  remaining  two-thirds, 
which  he  sulweqnently  did,  and  each  party  was 
to  have  an  interest  proportioned  to  the  pay- 
ment he  madeu  defendant  wiU  be  required  to 
convey  to  plaintiff  two-thirds  of  the  land.— 
Sweet  V.  Stevens  (Ky.)  41. 

In  a  suit  to  establish  a  resulting  trust  in  favor 
of  a  wife  in  land,  evidence  held  insufficient  to 
show  that  her  money  paid  for  the  land.— Cur- 
tis v.  Moore  (Mo.)  80. 

Where  the  price  of  land  is  paid  by  one 
person  and  title  taken  by  anotiier,  a  trust  arises 
in  favor  of  the  one  making  payment,  which  is 
enforceable  under  Rev.  St.  1899,  |  3417.  not- 
withstanding section  3416.— Butler  v.  Carpenter 
(Mo.)  823. 

Evidence  held  sofflcient  to  establish  a  re- 
sulting trust  in  defendant's  lands  in  fnvor  of 
the  heirs  of  his  deceased  wife  for  money  which 
defendant  hod  received  from  her  estate.— Craw- 
ford V.  Jones  (Mo.)  838. 

Facts  held  to  sbow  that  a  husband  had  ap- 
plied money  belonging  to  the  separate  estate  of 
Bis  wife  to  the  purchase  of  land  with  her  verbal 
consent,  so  as  to  eetabliak  a  resnltiag  trust  in 
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t&vor  of  her  or  her  helra.— McLeod  t.  Venable 
(Mo.)  847. 

Evidence  in  a  suit  by  a  wife  to  recoYer  land 
held  BuflScient  to  establish  a  trust  in  her  favor. 
— Benshaw  v.  First  Nat.  Bank  (Tenn.  Ch.  App.) 
194. 

The  use  of  the  words,  "We  have  this  day  en- 
tered into  this  agreement,"  held  not  to  show 
that  a  trust  agreement  was  not  made  at  the 
date  of  a  previous  deed,  instead  of  at  the  date 
of  the  agreement.— Renshaw  v.  First  Nat.  Banic 
(Tenn.  Ch.  App.)  194. 

Thr-  statute  of  frauds  does  not  require  con- 
structive trusts  to  be  created  in  writing. — Hous- 
er  v.  Jordan  (Tex.  Civ.  App.)  1049. 

Evidence  heU  to  establish  a  direct  trust. — 
Honser  t.  Jordan  (Tex.  Civ.  App.)  1049. 

(  2.    Conatnietlon  and  operatloii. 

In  ejectment,  a  deed  construed,  and  held, 
that  plaintifF  was  not  entitled  to  recover.— 
Speed  T.  St  Louis  M.  B.  T.  By.  (>>.  (Mo.)  898. 

In  ejectment,  a  contention  aa  to  the  intent 
of  the  original  grantor,  through  whom  both 
parties  claimed  title,  Md  overcome  by  the  re- 
<-italB  in  a  subsequent  trust  deed  executed  by 
auch  grantor.— Speed  v.  St.  Louis  M.  B.  T.  By. 
•Co.  (Mo.)  893. 

Where  a  judgment  creditor  of  a  trustee  lev- 
ied on  trust  property  as  belonging  to  the  trus- 
tee, and  bought  it  at  an  execution  sale  there- 
under, held,  that  under  the  terms  of  the  trust 
the  cestui  que  trust  owned  the  equitable  title 
to  an  undivided  interest,  and  the  Jnagment  cred- 
itor was  the  absolute  owner  of  the  balance. — 
Benshaw  ▼.  First  Nat  Bank  (Tenn.  Gb.  App.) 
194. 

I  8.     Maaasement  mmA  lUapoaal  of  tmst 
propertT. 

Courts  will  not  investigate  the  purchase  of  a 
legatee's  intei-est  in  property  by  person  holding 
life  estate  therein  with  estate  money,  except 
at  suit  of  beneBciary  complaining  of  being  im- 
posed on. — Burford  v.  Aldridge  (Mo.)  109. 

A  suit  to  recover  moneys  wrongfully  misap- 
propriated by  a  trustee,  brought  by  nooresi- 
deuts  eight  weeks  after  the  fraudulent  transac- 
tions occurred,  is  not  barred  for  laches  in  in- 
voking the  remedy.— Grace  t.  Noel  Mill  Co. 
(Tenn.  Ch.  App.)  246. 

■t  aad  enforeeaient  of 


S4. 


ErtabUAm 
trust.  . 

A  sidt  by  a  cestui  que  trust  against  the  as- 
algnee  for  the  benefit  of  creditors  of  his  debtor 
to  impose  a  trust  on  the  assigned  funds  is  not 
based  on  the  wrongful  act  of  the  trustee  in  com- 
mingling the  proi)erty,  but  is  only  an  equita- 
Ue  remedy  to  separate  the  tmst  funds  from  the 
property  of  the  debtor.— Bircher  v.  Walther 
(Mo.)   091. 

A  person  paying  money  to  a  corporation  for 
stoc^  which  it  fails  to  issue,  though  it  uses  the 
money  for  the  payment  of  debts  and  ciirreut 
expenses,  hdd  not  entitled  to  recover  it  as  a  trust 
fund  as  agaiuAt  the  assignee  for  the  benefit  of 
creditors  of  the  corporation.— Bircher  v.  Walth 
er  (Mo.)  691. 

A  creditor  who  establishes  a  trust  in  funds 
in  the  posnossion  of  an  assignee  for  the  bene- 
fit of  creditors  of  his  debtor  is  not  entitled  to 
interest  thereon  during  the  time  the  fund  was 
in  possession  of  the  debtor.— Bircher  v.  Walther 
(Mo.)  C91. 

Where  a  resulting  trust  was  declared  in 
defendant's  land  in  favor  of  plaintiff  as  the  heir 
of  defendant's  wife,  it  was  within  the  discre- 
tion of  the  trial  court  to  award  plaintiff  a 
money  judgment  and  declare  it  a  lien  on  the 
land,  in  preference  to  setting  apart  a  propor- 
tionate share  of  the  realty.— Crawford  v.  Jones 
<Mo.)  838. 


TURNPIKES  AND  TOLL  ROADS. 

i  1.    Establlslmifiut,     eoaatmotlaii,     and 
malatenanoe. 

Plaintiff  held  entitled  to  an  injunction  re- 
straining defendants  from  opening  a  road  over 
their  property,  so  as  to  divert  traffic  from 
plaintiff's  turnpike.— Batdiffe  t.  Pulaski  Turn- 
pike Ca  (Ark.)  70. 

Under  charter  of  a  turnpike-road  company 
held,  the  fact  that  the  corporation  was  seeking 
to  collect  a  special  tax  to  pay  illegal  debts  con- 
stituted a  good  defense  to  an  action  to  recover 
the  tax.— Vanceburg  &  S.  L.  Turnpike  Road 
Co.  V.  MaysviUe  &  B.  S.  R.  Co.  (Ky.)  749. 

The  fiscal  court's  statutory  jurisdiction  over 
public  roads  does  not  deveat  the  circuit  cotirt 
of  its  jurisdiction  of  an  action  to  rescind  a 
contract  by  Which  the  county  has  granted  to 
a  private  corporation  a  right  of  way  over  a  puh- 
lic  road. — Daviess  Coun^  t.  Daviess  Gravel- 
Boad  CV>.  (Ky.)  752. 

A  grant  by  a  county  court  to  a  toll-road 
company  of  the  right  of  way  over  certain  pub- 
lic roads  of  the  county  held  to  be  upon  condi- 
tion that  tiie  company  should  keep  the  roads 
in  repair. — Daviess  County  v.  Daviess  Gravel- 
Boad  Co.  (Ky.)  762. 

Tlie  provision  of  defendant's  charter  that 
the  conuty  court  may  take  possession  of  the 
road  for  the  benefit  of  the  people  "by  refunding 
the  cost  of  construction"  does  not  apply  where 
defendant  is  in  default  in  performance  of  the 
condition  upon  which  it  holds  the  road.— Da- 
viess Count?  V.  Daviess  Gravel-Boad  Co.  (Ky.) 
752. 

To  entitle  the  county  to  such  relief  It  was 
not  necessary  that  there  should  be  a  declara- 
tion of  forfeiture,  or  any  notice  or  demand  other 
than  the  action  for  a  rescission. — Daviess  Coun- 
ty V.  Daviess  Gravel-Road  Go.  (Ky.)  752. 

Where  a  company  has  violated  the  condi- 
tion of  the  grant  that  it  should  keep  the  road 
in  repair,  the  cotmty  may  sue  for  a  rescissiou 
of  the  contract — Daviess  County  j,  Daviess 
Qravel-Boad  Co.  (Ky.)  752. 

UNDERTAKINGS. 

See  "Bonda." 

UNDUE  INFLUENCE. 

In  obtaining  deed,  see  "Deeds,"  §  1. 
Procuring  making  of  will,  see  "Wills,"  (  2. 

UNITED  STATES. 

See  "Oensm";  "Port  Ofllce." 
Courts,  see  "Removal  of  Causes." 
Public  lands,  see  "PubUc  Lands,"  I  1. 

UNLAWFUL  DETAINER. 

See  "Forcible  Entry  and  Detainer." 

USURY. 

See  "Banks  and  Banking."  |  8;  "Building  and 
Loan  Associations,"  i  2. 

I  1.  Vawriiras  eoatraots  aad  tnuuao> 
tio&s. 
MUl.  &  V.  Code  Tenn.  H  2701.  2707,  held 
not  criminal  statutes,  nor  contrary  to  the 
laws  of  Arkansas,  so  as  to  preclude  the  en- 
forcement of  a  Tennessee  building  association 
loan  against  a  resident  of  Arkansas. — Farmers' 
Saving  &  Building  &  Loan  Aaa'n  v.  Fcrgoaon 
(Ark.)  797. 
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Where  to  an  amount  to  be  paid  5S  per  cent, 
was  added,  and  the  sum  divided  into  120  equal 
notes,  falling  due  monthly,  the  notes  were  usu- 
rious, under  Rev.  St.  arts.  3103,  3104,  and  void 
to  the  extent  of  the  interest  included  therein.— 
Galveston  &  H.  Inv.  C!o.  t.  Grymes  (Tex. 
Sup.)  SCO. 

A  subsequent  usurious  agreement  held  not  to 
invalidate  a  loan  in  the  hands  of  one  who  took 
under  a  contract  subrogating;  him  to  the  rights 
of  the'  original  creditor.— State  Nat.  Loan  & 
Trust  Oo.  t.  Faller  (Tex.  Qv.  App.)  652. 

A  contract  for  the  usnrions  interest  due  on 
another  contract  is  also  usurious. — State  Nat. 
Loan  &  Trust  Co.  v.  Fuller  (Tex.  CiT.  App.) 
552. 

VALUE. 

Limits  of  jurisdiction,  see  "Appeal  and   'Eir- 
ror,"  {  1. 

VENDOR  AND  PURCHASER. 

See  "Sales." 

Specific  performance  of  contract,  see  "Specific 
Performance." 

{  1.    PerfonnaBO*  of  ooatekot. 

In  an  action  to  rescind  a  contract  for  the 
purchase  of  land  on  the  ground  of  fraud,  a 
title  acqnired  after  the  commencement  of  the 
action  b  no  defense.— Hall  v.  Clountx  (Tex. 
Cir.  App.)  Ml. 

I  S.     Rlglits  md  llaUUtles  of  partlea. 

A  purchaser  takes  subject  to  an  outstanding 
equity  of  which  he  has  notice  before  he  makes 
complete  payment  of  the  purchase  money. — 
Lain  v.  Morton  (Ky.)  286. 

Where  a  purchaser  wag  warned  by  the  per- 
sons from  whom  his  vendor  had  purchased  that 
he  had  better  not  buy  the  land,  this  warning 
was  sufficient  to  pat  him  on  inQuiry.— Lain  v. 
Morton  (Ky.)  286. 

The  mere  fact  that  a  sister  of  a  grantee 
lived  in  the  house  with  him,  claiming  title  to 
one-half  the  property,  held  not  sufllcient  to 
give  notice  of  her  claim  to  one  to  whom  the 
grantee  mortgaged  the  property. — Thierman  v. 
Bodley  (Ky.)  737. 

Facts  kM  to  show  that  grantee  in  a  deed  had 
actnal  knowledge  of  a  priir  unrecorded  dei-d 
from  his  jrrantor  to  another. — Benn  T.  Pritchett 
(Mo.)  1103. 

Where  parties  respectively  claimed  land  un- 
der an  unrecorded  deed  and  under  creditors 
purchasing  the  land  without  notice  of  such 
deed,  the  burden  of  proof  to  show  notice  of  the 
equity  of  claimants  under  the  unrecorded  deed, 
or  that  purchasers  under  the  original  deed  sub- 
sequently recorded  had  paid  no  value,  held  to 
be  on  those  claiming  through  the  creditors. — 
Turner  v.  Cochran  (Tex.  Civ.  App.)  151. 

In  an  action  between  devisees  of  one  who  pur- 
chased land  without  recording  the  deed  and 
heirs  of  a  creditor  who  had  purchased  the  same 
laud  under  a  deed  of  trust  made  subsequent  to 
the  unrecorded  deed,  the  bnrden  of  proving 
want  of  notice  of  the  unrecorded  deed  and  pay- 
ment of  value  was  on  the  heirs. — Turner  t. 
Cochran  (Tex.  Civ.  App.)  151. 

VENUE. 

Of  criminal  prosecutions,  see  "Criminal  Law," 

{2. 
Of  foreclosure  proceedings,  see   "Mortgages," 

J  6. 

I  1.    Domicile  or  vesldeiioa  of  parties. 

Venue  in  action  on  a  note,  as  against  in- 
dorser  in  possession  of  property  securing  the 
note,  held  pioperly  In  county  where  such  party 


and  maker  reside  and  note  is  payable.— King  t. 
Parks  (Tex.  Civ.  App.)  900. 

I  2.     Oluuige  of  Teane  or  place  of  trlaL 

The  court  shonid  have  granted  plaintiff  a 
change  of  venue,  where  one  of  the  defendant 
executors  was  a  man  of  commanding  influence 
in  too  county,  and  the  testator  had  been  a 
prominent  attorney,  while  plaintiff  was  an  old 
woman,  unable  to  read  or  write,  and  under 
indictment  for  murder  and  for  keeping  a  bawdy 
house.— Wall  t.  Muster's  Fix'rs  (Ky.)  482. 

VERDICT. 

Id  criminal  prosecutions,  see  "Criminal  Law," 
§24. 

Necessity  of  conformity  of  judgment,  see 
"Judgment,"  {  4. 

0()eration  and  effect  as  curing  defects  in  plead- 
ings, see  "Pleading,"  {  6. 

Review  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  {  21. 

VINDICTIVE  DAMAGES. 

See  "Damages,"  I  2. 

WAIVER. 

See  "EstoppeL" 

Of  exemption  of  homestead,  see  "Homestead," 

Of  objections  to  particular  acts  or  proceedings, 

see  "Appearance." 
Of  rights  or  remedies,  see  "Insurance,"  {  7. 
to  object  to  defects  in  record  on  appeal, 

see  "Appeal  and  Error,"  S  10. 

WARDS. 

See  "Guardian  and  Ward." 

WAREHOUSEMEN. 

Where  one  having  possession  of  property 
pending  replevin  proceedings  deposited  it  in  a 
warehouse,  and  the  warehouseman  at  her  in- 
stance sent  them  to  an  auctioneer,  where  they 
were  sold,  the  warehouseman  was  liable  for  the 
conversion ;  he  having  had  knowledge  of  the  re- 
plevin proceedings. — Mohr  v.  Langan  (Mo.)  409. 

Where  plaintiff  in  replevin  deposited  the  prop- 
erty_  in  a  warehouse  pending  litigation,  she 
having  secured  possession  of  it  under  the  writ, 
and  at  her  instance  it  was  sent  from  the  ware- 
house to  an  auctioneer  to  be  sold,  and  plain- 
tiff was  unsuccessful  in  the  litigation,  an  in- 
sti'uction  that  the  warehouseman  was  liable  for 
the  conversion,  though  he  had  no  knowledge  of 
the  conversion,  held  proper.— Mohr  r.  Langan 
(Mo.)  408. 

WARRANTY. 

Ry  insured,  see  "Insurance,"  {  6. 
On  sale  of  goods,  see  "Sales,"  §  4. 

WATERS    AND    WATER    COURSES. 

i   1.    CoBTersBoes  and  contracts. 

An  accretion  of  sufScient  elevation  above  the 
water  to  be  susceptible  of  private  ownership 
passes  with  a  conveyance  of  the  land,  unless  ex- 
pressly reserved  in  the  deed.— Towell  v.  Etter 
(Ark.)  53. 

WAYS. 

Public  ways,  see  "Highways.** 


WHITE  CAPS. 


See  "Threats." 
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WIDOWS. 

Bisrhts'  under  statutes  »f  descent  and  dlgtribn- 
uon,  see  "Descent  and  Distribution,"  S  2. 


WILLS. 

See  "Descent  and  Distribution";  "Executors 
and  Admioistrators." 

Charitable  bequests  and  deTises,  see  "Chari- 
ties." 

I   1.    TestamentazT  eapaeity. 

The  fact  that  the  propounders,  after  introdn- 
cing  the  will  and  proving  its  due  execution  by 
the  attesting  witnesses,  introduced  other  testi- 
mony as  to  the  mental  capacity  of  testator,  did 
not  prevent  the  burden  of  proof  from  shifting 
to  the  contestants.— Woodford  v.  Buckner  (Ky.) 
«17. 

Where  the  due  execution  of  a  paper  offered 
lor  probate  as  a  will  is  proved,  the  burden  of 
showing  that  the  decedent  was  not  of  sound 
mind  and  that  the  will  was  procured  by  undue 
influence  is  on  contestants.— Woodford  t.  Buclc- 
ner   (Ky.)  617. 

f   S.     Beqnliltes  mud  TmUdlty. 

Evidence  held  not  sufficient  to  show  that  a  will 
was  procured  through  undue  influence.— Camp- 
beU  T.  Carlisle  (Mo.)  701. 

The  release  of  a  debt  owing  testator  from 
the  benefidariee  in  his  will  at  a  time  prior  to 
the  execution  of  the  will  cannot  be  considered 
as  showing  a  confidential  relation  existing  be- 
tween the  testator  and  beneficiary  at  the  time 
of  making  the  will.— Campbell  t.  Carlisle  (Mo.) 
701. 

Facts  hdd  not  to  show  such  a  confidential  rela- 
tion between  testator  and  a  beneficiary  as 
would  require  the  proponent  to  show  the  ab- 
sence of  undue  influence.- Campbell  t.  Carlisle 
(Mo.)  701. 

A  proponent  is  only  required  to  show  that  • 
will  was  not  procnred  through  fraud  or  undue  in- 
flnence  in  cases  where  there  is  a  confidential  re- 
lation between  the  testator  and  a  benefidary 
and  the  will  excludes  the  natural  objects  of 
testator's  bounty.— Campbell  t.  Carlisle  (Mo.) 
701. 

A  will  will  not  be  set  aside  for  nndue  influen<H- 
unless  there  is  some  act  or  importunity  which 
the  testator  was  unable  to  resist.— Campbell  t. 
Carlisle  (Mo.)  701. 

The  rule  that  influence  over  testator  acquired 
by  kindness  and  care  will  not  constitute  undue 
influence  sufficient  to  avoid  the  will  is  not  con- 
fined to  relatives  of  testator,  but  also  applies 
to  his  friends.— Campbell  t.  Carlisle  (Mo.)  701. 

Instruments,  testamentary  in  character,  all 
in  the  handwriting  of  a  bachelor,  giving  all  his 

Property  to   t<(ro   friends  In  the   event  of  his 
eath,  admitted  to  probate  as  his  will.— Fletch- 
er V.  Gates  (Tex.  CSv.  App.)  037. 

S  3.    Probai*,  establlsliateBt,  and  anniil- 
ment. 

It  is  error  in  a  will  contest  to  instruct  the  jury 
that,  in  order  to  find  for  the  will,  they  must 
believe  the  decedent  had  mind  and  memory 
enough  to  dispose  of  his  estate  "in  a  rational 
manner."— Woodford  v.  Buckner  (Ky.)  617. 

An  instrnction  to  find  a  paper  to  be  the  will 
«f  the  decedent  if  he  had  certain  mental  capacity 
in  effect  places  the  burden  of  proof  upon  the 
propounders.  and  is  erroneous.— Woodford  v. 
Buckner  (Ky.)  617. 

Tt),e  error  in  refusing  to  admit  as  evidence  a 
letter  tending  to  show  the  mental  capacity  of 
tMtator  was   harmless,   in   view   of  th«  raat 


amount  of  testimony  on  that  subject.— Woodford 
T.  Bockner  (Ky.)  617. 

{  4.    Gonatmotlor. 

A  reference  in  a  will  to  the  arrival  of  testa- 
tor's youngest  child  at  the  age  of  25  years  ap- 
plies to  the  youngest  child  at  the  date  of  tes- 
tator's death.— Louisville  Trust  Co.  v.  Dohn 
(Ky.)  785. 

Widow,  to  whom  testator  devised  his  property 
to  use  as  she  wished,  what  was  left  after  her 
death  to  go  to  certain  others,  held  entitled  to 
purchase  the  contingent  interests  of  such  oth- 
ers with  money  of  the  estate.— Burford  v.  Ald- 
ridge  (Mo.)  109. 

Testator's  will  and  facts  considered,  and 
plaintiffs  held  entitled  to  one-fourth  of  certain 
land  and  rents  thereof,  less  one-fourth  of  the 
taxes,  cost  of  necessary  repairs,  and  insurance, 
and  one-fourth  of  the  personalty,  plus  one- 
fourth  of  amount  paid  certain  other  legatees 
for  their  interests,  defendant  to  take  three- 
fourths  of  the  land  on  payment  of  certain 
money. — Burford  v.  Aldridge  (Mo.)  109. 

Will  construed,  and  held  to  convey  a  life  es- 
tate.—Wendler  V.  Lambeth  (Mo.)  684. 

t  5.     XUchts  and  llabUltlea   of  dovlaees 
and  legatees. 

Where  a  testator  directed  a  monthly  pay- 
ment to  his  widow  and  to  each  of  his  children 
until  the  youngest  should  reach  the  ago  of  25 
years,  and  then  provided  that  after  the  death 
of  his  wife  and  when  his  youngest  child  should 
reach  26  years  of  age  his  entire  estate  Aould 
be  divided  among  his  children  or  their  heirs, 
the  monthly  payments  to  the  children  must  con- 
tinue until  the  death  of  the  widow.— Louis- 
ville Trust  (3o.  V.  Dohn  (Ky.)  785. 

Surrender  of  present  interest  in  money  of  an 
estate  used  by  tne  holder  of  the  life  interest  in 
such  estate,  which  she  held  to  use  as  she  wish- 
ed, to  buy  the  interest  of  remainder-men,  held 
a  sufficient  consideration  to  support  the  con- 
tract.—Burford  V.  Aldridge  (Mo.)  100. 

Where  testator  gave  proceeds  of  land  to  chil- 
dren for  life,  with  remainder  to  their  chil- 
dren, on  death  of  one  of  testator's  children,  a 
horse  purchased  by  testator  for  the  deceased 
child  held  not  an  advancement  to  be  set  off 
against  the  deceased  child's  children. — Fisher 
V.  Turner  (Tenn.  Ch.  App.)  213. 

Where  real  estate  is  devised  to  A.,  with  a 
specific  legacy  of  one  year's  rent  to  B.,  bat  re^ 
quiring  the  latter  to  pay  $150  thereof  to  A., 
and  the  devise  lapses  by  reason  of  the  death  of 
A.  before  the  testator,  the  $150  is  held  by  B. 
in  trust  for  the  heirs  of  testator.— Qilroy  v, 
Richards  (Tex.  Civ.  App.)  664. 

The  lapse  of  a  devise  of  real  estate  char- 
ged with  payment  of  a  specific  legacy  by  the 
death  of  the  devisee  before  testator  does  not 
cause  the  legacy  to  lapse. — Gilroy  v.  Richards 
(Tex.  Civ.  Aki.)   664. 

A  wife,  accepting  the  benefits  of  the  will  of 
her  husband  which  devises  the  community  prop- 
erty to  another,  is  estopped  from  denying  the 
right  of  the  husband  to  devise  such  property. — 
Guroy  v.  Richards  (Tex.  Civ.  App.)  664. 

A  wife,  by  accepting  rents  devised  by  her 
husband,  hdd  not  to  be  estopped  from  setting  up 
her  claim  to  community  property  which  the 
husband  had  devised  to  a  person  who  died  prior 
to  the  husband.— Gilroy  T.  Richards  (Tex.  Civ. 
App.)  664. 

WITNESSES. 

See  "Contempt,"  i  1:  "Costs,"  S  1;  "Deposi- 
tions";   "Evidence." 

Absence  of  witnesses  as  ground  for  contino 
ance,  see  "Criminal  Law,"  {  16. 

Experts,  see  "Evidence,"  |  & 

Perjury,  see  "Perjury." 
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i    1.    Coiap«teaa7i 

Id  an  action  for  diTorce,  neither  tlie  ha»- 
band  nor  the  wife  is  a  competent  witness 
aarainst  the  other.— Lambert  t.  Lanliert  (Ky.) 

ei4. 

Incompeteney  of  witness  as  to  transactions 
with  decedent  AeM  not  waiTed.— Tygard  v.  Falor 
(Mo.)  672. 

Witness  hM  incompetent  to  testify  aa  to 
transactions  with  decedent. — ^Tygard  r,  Falor 
(Mo.)  672. 

In  an  actioa  against  a  company  for  services 
rendered  and  money  alleged  as  having  been  paid 
for  its  ase,  plaintiff,  testifying  in  his  own  be- 
half, cannot  give  evidence  as  to  any  acts  of  the 
manager  of  such  company,  who  has  since  died. 
— Sidway  v.  Missouri  Land  &  Live-Stock  Co. 
(Mo.)  708. 

Under  Rer.  St.  188»,  {  8022,  a  wife  hM  a 
competent  witness  to  prove  tliat  she  was  her 
hosband's  agent  in  mana^ng  liis  property,  in  an 
action  by  the- husband  for  damages  thereto.— 
Reed  t.  Peck  (Mo.)  7S4. 

A  wife  may  testify  as  to  her  knowledge  of 
matters  in  controversy,  not  shown  to  have  been 
acquired  by  reason  of  marital  confidence  be- 
tween herself  and  her  hnsband.— Renshaw  v. 
First  Nat.  Bank  (Tenn.  Ch.  App.)  191. 

Children  of  testator  refusing  to  Jofai  as  plain- 
tilfs  in  a  will  contest  against  an  execntor,  bat 
who  wish  to  have  the  will  set  aside,  are  parties 
ojipoaed  to  the  contestant,  within  the  meaning 
of  Rev.  St.  art.  2302,  and  may  be  called  by 
the  contestant  to  testify  as  to  statements  by 
testator.— Sanders  v.  Kirbie  (Tex.  Sup.)  628. 

Rev.  St.  art  2302.  prohibits  a  wife  from  tes- 
tifying, in  a  suit  against  h«r  by  her  husband's 
heirs  in  which  her  right  to  recover  compensa- 
tion for  community  improvements  on  intestate 
property  of  the  busbaoil  is  in  issue,  that  the 
latter  stated  after  his  marriage  that  he  had 
very  little  money.— Oilroy  v.  Richards  (Tex.  Cir. 
App.)  664. 

A  person  stupefied  by  dnigs  AeM  not  within 
Code  Cr.  Proc.  art.  Iw,  dedariag  incompetent 
as  witnesses  persons  insane  when  events  liap- 
pened.— Fones  v.  State  iTes.  Cr.  Aj>p.)  1021. 

I  t»     ExaiMiiiatioa. 

A  witness  eaunot  explain  what  he  meant 
by  written  words,  unless  ambictiity  exists  as 
to  their  meaning.- Power*  t.  Commonwealtli 
(Ky.)  9T6. 

It  is  not  error  to  permit  a  witness  to  testify 
as  to  which  of  two  statements  previously  made 
by  him  he  is  the  most  positive  is  correct— Dunn 
V.  State  (Tex.  Cr.  App.)  671. 

S  3.     Credibility,    iwpeaebmeBt,    eoatra* 
dietiaa,  and  oorrteboamtloa. 

Where  a  witness  for  the  prosecution  denied 
on  cross-examination  a  conversation  which 
tended  to  show  that  his  testimony  itad  been 
purchased,  the  defendant  should  have  been  per- 
mitted to  contradict  the  witness. — Powers  v. 
Commonwealth  (Ky.)  976. 

Where  the  prosecuting  witness  in  rape  denied 
upon  crofts-examination  that  she  had  made  n 
certain  statement  to  \.,  and  Y.  testified  for  tiie 
defendant  that  she  had  made  such  statement  it 
was  error  to  permit  the  commonwenltb  to  prove 
by  Y.,  on  cross-examination,  that  she  had  said 
in  that  conversation  that  defendant  did  commit 
the  offense  charged. — Lowry  v.  Commonwealth 
(Ky.)  &77. 

Civ.  Code  Prac.  |  1587.  providine  that  a  wit- 
ness shall  not  be  impeached  by  evidence  of  par- 
ticular wr  >nstn\  acts,  applies  to  the  cr<s^8-ex- 
nmination  of  a  defendant  in  a  criminnl  case, 
where  be  offers  himself  as  a  witness. — Welch  v. 
Commonwealth  (Ky.)  084. 

Evidence  of  a  statement  made  by  plaintifC 
contradictory  to  his  testimony  lield  admisslUe 


in  impeachment,  in  an  action  against  a  railroad 
for  an  accident  occurring  on  Its  tracks. — Gal- 
veston, H.  &  S.  A.  By.  Co.  T.  Washington  (Tex. 
Sup.)  534. 

Testimony  as  to  whether  a  witness  had  pre- 
viously been  convicted  of  perjury  is  admissi- 
ble to  show  such  witness'  credibility. — Chavar- 
ria  V.  State  (Tex.  Or.  App.)  312. 

Conversations  of  a  prosecuting  witness,  stat- 
ing that  the  stolen  calf  was  the  calf  of  a  dif- 
ferent cow  than  the  one  referred  to  in  Ins  tes- 
timony, held  admissible  to  impeach  him. — ^Lan- 
ders V.  State  (Tex.  Cr.  App.)  657. 

Certain  evidence  held  not  brought  out  by  de- 
fendant, so  as  to  render  admissible  certain  other 
testimony  as  corroborative  thereof. — Owens  v. 
State  (Tex.  Cr.  App.)  634. 

Where  persons  stated  to  district  attorney  that 
defendant  had  stolen  a  horse  and  sent  it  to  a 
certain  place,  evidence  that  sheriff  went  there 
and  found  It  held  inadmissible. — Owens  v.  State 
(Tex.  Cr.  App.)  634. 

Where  d^endant's  wife  testifies,  the  state  can- 
not go  beyond  impeadiing  her  by  contradictory 
statements  and  give  statements  of  hers  on  other 
matters.— Messer  v.  Sute  (Tex.  Cr.  App.)  643. 

Certain  evidence  hM  admis8il>le  on  trial  Dor 
homicide  as  corroborating  testimony  of  defend- 
ant's wife  as  to  insults  offered  by  deceased.— 
Messer  v.  State  (Tex.  Cr.  App.)  648. 

The  introduction  of  certain  evidence  for  im- 
peachment purposes  hM  to  be  on  an  immaterial 
matter,  and  erroneous. — Cogdell  v.  State  (Tex. 
Cr.  App.)  646. 

Where  defendant's  witness  denied  maUng 
a  certain  statement  to  defendant's  counsel,  the 
witness  could  not  be  impeached  by  showing 
that  he  made  such  statement  to  another  per- 
son.—Hall  V.  Clounu  (Tex.  Civ.  App.)  041. 

WORK  AND  LABOR. 

Instruction,  in  an  action  for  services  perfono- 
ed,  that  though  it  might  be  believed  that  plain- 
tiff, in  the  course  of  certain  correspondence, 
"casually  used  expressions"  Implying  that  be 
was  not  to  receive  compensation,  yet,  under  cir- 
cumstances mentioned,  verdict  should  be  for 
him,  hM  ground  for  reversal,  as  misleading. — 
Sidway  v.  Missouri  Land  ft  live-Stock  Go. 
(Mo.)  70B. 

Evidence  in  an  action  for  services  performed 
and  money  advanced  hdd  not  to  provide  a  Iwais 
for  an  instruction  that  the  burden  of  showing 
that  the  services  were  gratnitonsly  performed 
was  on  defendant. — Sidway  v.  Missouri  Land  & 
Live-Stock   Co.  (Mo.)  706. 

Under  Rev.  St.  1899,  i§  692,  612,  a  petition  for 
services  performed  and  money  advanced,  irtiich 
fails  to  set  forth  the  character  of  the  work  and 
the  authority  by  which  it  was  rendered,  and  tb«» 
purpose  for  which  or  person  to  whom  the  money 
was  advanced,  i»  insufficient — Sidway  v.  Mjb- 
souri  Land  ft  Live-Stock  0>.  (Mo.)  705. 

Where  plaintiff  abandoned  his  contract  to 
clear  •;•  •  ■  ifter  part  performance,  he  may  re- 
cover ou  ^pantum  meruit,  leaving  defendant 
to  recoup  ••■•.(Tiages  for  failure  to  perform. — 
Wanhscaffe  v.  Pontoja  (Tex.  Civ.  App.)  663. 

WRITS. 

See  "Execution";  "Habeas  Oorpu8";.."Jnjnnc- 
tion";  "Mandamus";  "Proce«{,~  ■  ■.*ohibi- 
tion";   "Quo  Warranto";    "K*^'.     .a.* 

WRONGS. 

See  "Torts." 

YEAR. 

Batates  for  years,  see  "Landlord  aad  Tenaat." 
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